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ARIZONA— Supreme  Court. 
.  EDWARD  KENT,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

FLETCHER  M.  DOAN.  GEORGE  R.  DAVIS.* 

RICHARD  E.  SLOAN.  JOHN  H.  OAMPBELL.t 

EUGENE  A.  TUCKER.t 
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WILLIAM  H.  BEATTY,  Chief  Justice. 
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THOMAS  B.  McPARLAND.  P.  M.  ANGELLOTTL 

F.  W.  IlENSHAW.  LUOIEN  SHAW. 

WALTER  VAN  DTKE.  W.  G.  LORIGAN. 


District  Courts  of  AppeaL 
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R.  C.  HARRISON,  Pbesidino  Judge. 
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WHEAlJON  A,  GRAT.  Pbesidiro  Judge. 
GEORGE  H.   SMITH.  M.  T.  ALLEN. 
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N.  P.  CHIPMAN,  PnESiDiNQ  Judge. 
A.  J.  BUCKLES.  E.  C.  McLAUGHLIN. 
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WILLL\M  H.  GABBERT,  Chief  Justice. 
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ROBERT  W.  STEELE.  JOHN  M.  MAXWELL.! 

JOHN  CAMPBELL.  '  L.  M.  GODDARD.2 

JULIUS  C,  GUNTBR.1  GEO.  W.  BAILEY.* 

Court  of  Appeals.* 
CHARLES  I.  THOMSON,  President.* 

JUDGES. 

JULIUS  C.  GUNTER.*  JOHN  M.  MAXWELL.i 

*Re8lgned  April  1,  1906.  'Term  began  April  S,  1906. 

f  Became  JuMtce  March  30,  1905.  '  Ceased  to  exist  April  S,  1906. 

JBeceme  Juitlce  April  1,  1906.  *  Term  expired  April  6,  1906. 

>  Became  member  ot  the  Supreme  Court  April  E, 
1906.  by  virtue  ot  tb»  act  abolishing  the  Court  of 
Appeals. 
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IDAHO — Supreme  Court. 
CHARLES  O.  STOCKSLAGER,  Chief  Justice. 
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JAMES  F.  AILSHIB.  ISAAC  N.  SULLIVAN. 
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GEORGE  R.  MILBURN.  WM.  L.  HOLLOW  AT. 
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G.  F.  TALBOT,  '  F.  H.  NORCROSS. 

NEW  MEXICO— Supreme  fcourt. 
WILLIAM  J.  MILLS,  Chief  Justice.    (4th  Dist.) 

ASSOCIATE  JUSTICES. 

JOHN  R.  McFIE.    (Ist  Dist.)  F.  W.  PARKER.    (3d  Dist.) 

IRA  A.  ABBOTT.  ,  (2d.  Dist.)  WILLIAM  H.  POPE.    (5th  Dist, 

EDWARD  A;  MANN.    (6th  Dist.) 

OKLAHOMA— Supreme  Court 
JOHN  H.  BURFORD,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

BAYARD  T.  HAINER,  FRANK  E.  GILLETTE. 

BENJ.  F.  BURWELL.  J.  L.  PANCOAST. 

CLINTON  F.  IRWIN.  JAMES  K.  BEAUCHAMP. 

OREGON— Supreme  Court. 
CHARLES  E.  WOLVERTON,  Chief  Justice. 

ASSOCIATE  justices. 

ROBERT  S.  BEAN.  FRANK  A.  MOORB. 

•  Resigned   July  1,   1903.  *  Appointed  August  21,  IOCS. 

•  Died  August  1$,  1905.  *  Appointed  July  1,  1906, 
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UTAH — Supreme  Court. 
GEORGE  W.  BARTCH,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

WM.  M,  Mccarty.  d.  n.  straup. 

WASHINGTON— Supreme  Court. 
WALLACE  MOUNT,  Chief  Justice. 

ASSOCIATE  justices. 

R.  O.  DUNBAR.  MARK  A.  FULLERTON. 

H.  E.  HADLEY.  MILD  A.  ROOT. 

FRANK  H.  RUDKIN.  HERMAN  D.  CROW. 

WYOMING— Supreme  Court. 

JESSE  KNIGHT,  Chief  Justice.  » 
CHARLES  N.  POTTER,  Chief  Justice.  i« 

associate  justices. 
CHABLES  N,  POTTER,  lo  CYRUS  BEABD. 

JOSIAH  A.  VAN  ORSDEL.  " 

•  Died  AprU  9,  UOS.  ■•  Became  Chief  JuaUce  AprU  t,  1M6. 

.»  Became  Justice  April  16,  1906. 
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(13    Wyo.    284) 

EICKETTS  ▼.   CREWDSON,  County  Treas- 
urer. 

(Supreme  Court  of  Wyoming.    June  7,  -1905.) 

1.  PUtADINO-^BFFECT    OV    DEKCBBKB— ADMIS- 

BioN  OF  Conclusions. 

An  allegation  in  a  petition  to  restrain  the 
collection  of  taxes  that  tlie  board  of  equaliza- 
tion acted  illegally  and  arbitrarily  is  a  mere 
legal  conclusion,  which  is  not  admitted  by  de- 
murrer. 

[Ed.  Note. — For  cases  in  point,  see  toI.  39, 
Cent.  Dig.  Pleading,  §§  17,  527,  533.] 

2.  Taxation— Assessment  op  Omitted  Pbop- 
EBTT  —  Action  op  Boabd  —  Necessity  of 
Heabino  Evidence. 

Rev.  St.  1899,  §  1785,  empowering  the 
board  of  equalization  to  add  to  the  assessment 
roll  any  taxable  property  in  its  county  not  in- 
cluded in  the  assessment  as  returned  by  the 
assessor,  does  not  require  the  board  to  hear  evi- 
dence, as  a  condition  precedent  to  correcting 
the  assessment  roll,  but  it  may  act  on  the  per- 
sonal knowledge  of  its  members,  or  on  Informa- 
tion gained  by  them  from  any  source  at  their 
command. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  f  864.] 

3.  Pleading — Fraud. 

An  allegation  that  the  board  of  equaliza- 
tion arbitrarily  added  property  to  the  assess- 
ment roll  does  not  constitute  a  sufficient  .allega- 
tion of  fraud,  but  the  facts  constituting  the 
fraud  should  be  stated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  g  28%;  vol.  23,  Cent  Dig. 
Fraud,  §  37.] 

4.  Taxation— Lien  op  Taxes  —  Payment  of 
Realty  Tax— Right  to  Receipt. 

Under  Rev.  St.  1899,  §  1870,  making  per' 
sonal  taxes  a  lien  against  the  real  property  of 
the  taxpayer,  a  tax  collector  is  not  obliged  to 
receive  the  tax  on  the  realty,  and  receipt  for 
the  same,  so  long  as  taxes  upon  the  personal 
property  of  the  taxpayer  remain  unpaid. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  79  Pac.  1042. 

VAN  ORSDEIi)  J.  This  cause  was  before 
decided  by  tills  conrt,  tbe  opinion  appearing 
In  79  Pac.  1042.  A  petition  for  rehearing 
was  filed  by  counsel  for  plaintiff  in  error 
within  the  time  prescribed  by  the  rules  of 
this  com^  and  briefs  were  filed  in  support 
of  the  petition.  We  have  reviewed  the  case, 
and  arrived  at  the  same  conclusion  as  an- 
nounced in  the  former  opinion. 
81  P.— 1 


It  Is  alleged  In  the  petition  of  plaintiff  in 
error,  upon  which  he  asks  an  injunction  to  / 
restrain  the  collection  of  the  taxes  in  ques- 
tion, that  the  board  of  equalization  "unlaw- 
fully, illegally,  erroneously,  unjustly,  arbi- 
trarily, and  without  sufficient  evidence  or 
cause,  added  to  the  plaintiff's  assessment 
three  hundi'ed  head  of  cattle,  and  levied  the 
taxes  thereon."  It  is  urged  by  counsel  for 
plaintiff  In  error  that,  as  these  facts  were 
admitted  to  be  true  by  the  general  demur- 
rer to  the  petition,  the  illegality  of  the  tax 
is  established.  This  claim  is  baaed  upon  the 
assumption  that  the  mere  statement  in  the 
petition  that  the  property  in  question  was 
Illegally  and  arbitrarily  added  to  the  assess- 
ment roll,  and  taxes  levied  thereon,  estab- 
lishes these,  under  the  demurrer,  as  admit- 
ted facts  in  the  case.  These  statements  are 
not  allegations  of  fact,  but  legal  conclusions, 
and  conclusions  that  are  not  supported  by 
the  facts  set  forth  In  the  petition.  A  de- 
murrer does  not  admit  statements  of  legal 
conclusions  not  warranted  by  the  facts  on 
which  they  are  predicated,  nor  inferences 
from  facts  which  do  not  support  them. 
Finch  V.  Board  of  Education,  30  Ohio  St.  41, 
27  Am.  Rep.  414;  Pittsburgh,  Cincinnati  & 
St.  Louis  Railway  Co.  v.  Moore,  33  Ohio  St. 
384,  31  Am.  Rep.  543.  The  petition  states 
that  the  plaintiff  in  error  had  real  and  per- 
sonal property  in  Crook  county  subject  to 
assessment  for  taxation  In  the  year  1903. 
This  being  true,  the  action  of  the  board  of 
equalization,  in  adding  the  property  in  ques- 
tion to  the  assessment  roll  was  not  void  for 
lack  of  Jurisdiction.  If  the  plaintiff  in  error 
had  had  no  property  in  Crook  county  subject 
to  taxation,  the  assessment  would  have  been 
void  for  lack  of  Jurisdiction  to  tax.  Had 
that  been  the  case,  there  would  be  no  doubt 
of  the  illegality  of  the  tax.  But  according 
to  the  allegations  of  the  petition,  the  plain- 
tiff had  property  in  the  county  subject  to 
taxation,  and  the  adding  of  300  head  of  cat- 
tle to  the  assessment  roll,  if  erroneously 
added,  did  not  make  the  assessment  illegal, 
but  excessive.  It  is  said  by  this  court  in 
Board  of  County  Commissioners  v.  Searight 
Cattle  Co.,  3  Wyo.  777.  31  Pac.  268,  that  "ouri 
statutes  relating  to  the  i  recovery  back  of  it-LC 
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legal  taxes  do  not  cover  taxes  based  upon 
excessive  assessments."  This  also  applies  to 
actions  by  injunction  to  restrain  the  collec- 
tion of  Illegal  taxes.  Rev.  St.  1899.  §  1785, 
empowers  tbe  board  of  equalization  to  add 
to  tbe  assessment  roll  any  taxable  property 
in  Its  county  not  Included  In  the  assessment 
as  returned  by  the  assessor,  and  It  is  made 
the  duty  of  tbe  board  of  equalization  to  as- 
sess the  value  thereof.  Anything  done  by 
the  board  of  equalization  within  the  purview 
of  this  statute  is  an  exercise  of  judicial  dis- 
cretion, and,  so  long  as  it  does  not  exceed 
its  jurisdiction,  Its  actions  cannot  be  said  to 
be  illegal.  The  facts  alleged  in  the  petition, 
and  admitted  by  the  demurrer  to  be  true, 
do  not  show  that  tbe  board^  exceeded  its 
jurisdiction,  or  sustain  tbe  conclusion  that 
the  tax  in  question  Is  Illegal.  If  the  petition 
establishes  anything,  it  is  a  case  of  exces- 
sive assessment. 

It  is  also  contended  that,  since  the  peti- 
tion alleges  that  the  board  "arbitrarily  and 
without  sufficient  evidence"  added  the  prop- 
erty in  question  to  the  assessment  roll,  in- 
junction will  lie  to  restrain  the  collection  of 
the  tax  so  levied  and  assessed.  The  statute 
authorizing  the  board  of  equalization  to  add 
property  to  tbe  assessment  roll,  and  assess 
the  value  thereof,  does  not  require  the  board 
to  hear  any  evidence,  as  a  condition  preced- 
ent to  correcting  the  assessment  roll.  The 
information  on  which  the  board  acts  may 
exist  within  the  personal  knowledge  of  its 
members,  or  they  may  gain  the  Information 
from  any  source  at  their  command.  In  many 
of  the  states  the  statutes  require  that  the 
journal  of  the  board  of  equalization  shall 
show  that  the  board  had  evidence  of  some 
kind  upon  which  to  base  its  action,  and  a 
failure  of  the  journal  to  show  this  fact  is 
held  to  be  jurisdictional.  Gerke  Brewing 
Co.  V.  John  Haggerty,  Auditor,  et  al.,  1 
Ohio  N.  P.  68.  Our  statute  Imposes  no  such 
obligation  upon  the  board  of  equalization, 
and  the  allegation  in  the  petition  in  this  case 
that  the  property  was  added  to  the  assess- 
n;>ent  roll  without  sufficient  evidence  neither 
supports  the  allegation  that  the  board  acted 
arbitrarily,  nor  raises  any  jurisdictional  is- 
sue upon  which  equity  can  be  Invoked.  The 
allegation  that  the  board  arbitrarily  added 
the  property  to  the  assessment  roll  Is  also 
a  legal  conclusion  not  supported  by  the  facts 
set  forth  in  the  petition,  and  as  such  is  not 
admitted  to  be  true  by  tbe  demurrer.  If  It 
is  intended  by  this  allegation  to  allege  fraud 
as  a  foundation  for  a  restraining  order,  there 
is  no  principle  in  the  practice  better  estab- 
lished than  that  tbe  facts  constituting  fraud 
must  be  alleged.  There  is  nothing  in  this 
petition  except  the  bare  conclusion  of  tbe 
pleader  that  the  board  of  equalization,  In 
increasing  the  assessment,  acted  arbitrarily. 
Counsel,  in  their  brief  In  support  of  their 
petition  for  a  rehearing,  make  certain  state- 
ments in  regard  to  the  action  of  the  mem- 
bers of  the  board  of  equalization  that  would 


have  tended  to  support  tbe  conclusion  that 
the  board  was  prompted  by  Improper  mo- 
tives in  adding  the  property  in  question,  to 
the  assessment  roll;  but  these  facts  do  not 
appear  in  the  petition,  and  there  is  nothing 
in  tbe  language  of  the  petition  from  which 
they  can  either  be  inferred  or  assumed.  In 
fact,  the  language  of  the  petition  tends  to 
show  that  fair  treatment  was  accorded  the 
plaintiff  in  error  at  every  stage  of  the  pro- 
ceedings. He  had  notice  of  the  action  of  the 
board  of  equalization,  and  he  appeared  be- 
fore tbe  board  and  submitted  evidence  In 
support  of  his  claim  for  a  reduction  of  bis 
assessment,  and  after  a  full  hearing  the 
board  found  against  him. 

Counsel  further  complain  that  the  refusal 
of  the  defendant  in  error  to  accept  the  ten- 
der of  taxes  on  real  estate,  as  assessed 
against  the  plaintiff  in  error,  was  highly 
prejudicial  to  his  rights.  In  this  state  per- 
sonal taxes  are  made  a  lien  against  the  real 
property  of  the  taxpayer.  ReV.  St.  1899,  f 
1870.  The  defendant  in  error  acted  properly 
in  refusing  to  accept  the  taxes  assessed 
against  the  realty  so  long  as  the  taxes  upon 
tbe  personal  property  of  the  plaintiff  In  er- 
ror remained  unpaid.  A  tax  receipt,  which 
tbe  treasurer,  as  collector  of  taxes,  is  re- 
quired to  give,  under  the  provisions  of  our 
statute,  is  more  than  a  mere  acknowledg- 
ment of  tbe  payment  of  a  specific  sum  of 
inoney.  It  is  written  evidence  showing  that 
all  taxes  against  the  realty  have  been  paid. 
Lobban  v.  State  ex  rel.  Carpenter,  9  Wyo. 
377,  64  Pac.  82.  So  long  as  the  taxes  upon 
the  personal  property  of  the  plaintiff  In  er- 
ror remained  unpaid,  the  defendant  in  error, 
as  tax  collector,  was  not  obliged  to  receive 
the  tax  on  the  realty,  and  receipt  for  the 
same.  Especially  was  this  true  when  the 
personal  tax  was  the  subject  of  pending  liti- 
gation. It  was  said  by  Conaway,  J.,  in  Board 
of  County  Commissioners  v.  Searlght  Cattle 
Co.,  supra:  "Defendant  in  error  had  personal 
property  subject  to  taxation  In  Johnson  coun- 
ty. This  being  settled,  the  only  remaining 
questions  are  as  to  the  alleged  errors  in  tbe 
listing  and  valuation  of  such  property  for 
taxation.  The  rectification  of  such  errors 
must  be  sought  before  the  county  board  of 
equalization.  The  determination  of  this 
board  is  a  judicial  act.  The  taxpayer  has 
notice  of  Its  sitting.  If  he  fails  to  attend, 
he  is  in  the  situation  of  the  party  who  al- 
lows his  case  to  go  by  default  in  any  court. 
SecUon  3821,  Rev.  St.  1887  (secUon  1863, 
Rev.  St.  1899),  does  not  authorize  retrial  of 
the  existence  of  alleged  errors  when  the 
question  has  been  once  judicially  determin- 
ed." In  this  case  the  question  has  been 
judicially  determined  by  the  board  of  equal- 
ization of  Crook  county.  The  plaintiff  In 
error  was  present,  and  given  a  hearing,  an* 
allowed  to  submit  evidence  In  support  of  his 
contention.  The  board.  In  reaching  Its  con- 
clusion, acted  judicially,  and  the  existence  of 
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termination  of  the  case  cannot  be  reviewed 
in  a  court  of  equity.  A  court  of  equity  is 
not  a  court  of  errors  to  review  the  acts  of 
public  officers  in  tlie  assessment  and  collec- 
tion of  taxes,  and  it  will  not  revise  their 
decisions  upon  matters  within  their  discre- 
tion if  they  have  acted  honestly.  The  peti- 
tion in  tills  case  falls  to  allege  any  facts  upon 
which  to  base  a  conclusion  that  the  board  of 
equalization  acted  either  arbitrarily  or  dis.- 
bonestly,  or  in  any  manner  abused  the  dis- 
cretion which  it  is  by  law  authorized  to  ex- 
ercise. 
Rehearing  denied. 

POTTER,  C.  J.,  and  BEARD,  3.,  concur. 


(31    Mont.    184) 

STEWART  V.  HOFFxMAN. 
(Supreme  Court  of  Montana.    May  29,  1905.) 

1.  Chattel    Mobtoages— Valioitt  —  Neces- 
8ITT  OF  Change  of  Possession. 

Since  there  is  no  kind  of  personal  prop- 
erty which  may  not  be  mortgaged,  Civ.  Code,  S 
4491,  declaring  that  every  transfer  of  personal 
property,  other  than  a  mortsage,  when  allowed 
by  law,  is  conclusively  presumed  to  be  fraudu-, 
lent,  if  not  followed  by  change  of  possession, 
does  not  apply  to  any  chattel  mortgage. 

[Ed.   Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Chattel  Mortgages,  i§  367-371.] 

2.  Same— Ibbegulab    Execution  —  Validity 
AS  between  Pabties. 

A  mortgage  not  executed  in  manner  and 
form  prescribed  by  law  is  good  between  the 
parties. 

3.  Statutes— Constbuction. 

In  all  matters  pertaining  to  the  construc- 
tion of  the  United  States  bankruptcy  act  of 
July  1,  1898,  c.  541,  30  Stat.  544  [U.  S.  Comp. 
St  1901,  p.  3418],  the  holdings  of  the  federal 
Supreme  Court  are  conclusive. 

[Ed.  Note. — For  cases  in  iK>int,  see  vol.  13, 
Cent.  Dig.  Courts,  i  332.] 

4.  Bankbuptct— Pbeferences. 

A  principal  debtor  executed  an  Instrument 

fivine  to  his  surety  the  right  at  any  time  be- 
ore  full  payment  of  the  debt  by  the  principal 
to  take  mimediate  possession  of  certain  de- 
scribed personalty,  to  be  sold,  and  the  proceeds 
applied  to  the  payment  of  the  debt  This  agree- 
ment was  not  formally  executed,  and  was  not 
filed.  Afterward,  and  within  four  months  be- 
fore he  was  declared  a  bankrupt,  the  principal 
regularly  executed  a  chattel  mortgage  convey- 
ing the  same  property  to  the  surety,  and  the 
latter  seized  the  property,  claiming  to  be  acting 
under  the  first  instrument.  Held,  that  the  exe- 
cution of  the  formal  mortgage  was  merely  a 
continuation  of  the  original  security,  and  did 
not  constitute  a  preference,  within  Baokr.  Act 
July  1,  1808,  c  541,  {  60,  cl.  "a,"  30  Stat  502 
[U.  S.  Comp.  St.  1901,  p.  3445],  providing  that 
an  insolvent  shall  be  deemed  to  have  given  a 
preference  if  he  has  made  a  transfer  of  his 
property  which  will  enable  any  one  of  his  cred- 
itors to  obtain  a  greater  percentage  of  his  debt 
than  any  other,  etc. 

On   rehearing.    Former   opinion    (77   Pac. 
689)  reversed,  and  Judgment  below  affirmed. 

Luce  &  Luce  and  Clayberg  &  Gunn,  for 
appellant    E.  B.  Hoffman,  for  respondent 

MILBURN,  J.    This  case  Is  before  us  for 
decision  after  rehearing.    For  a  statement 


of  the  facts,  see  the  former  opinion.  31 
Mont  — ,  7T  Pac.  889.  We  are  convinced 
that  we  were  in  error  In  our  conclusion  aa 
announced  in  the  opinion  rendered  hereto- 
fore. We  held  that  the  instrument  of  Au- 
gust 11,  1889,  and  the  delivery  and  taking 
of  the  property  made  on  the  14th  day  of 
March,  1901,  were  not  such  as  are  allowed 
by  the  law  of  this  state,  and  were  such  as  at- 
tempted to  give  an  unlawful  preference  to 
the  defendant  Bennie  was  adjudged  a  bank- 
rupt on  the  14th  day  of  May,  1901.  Section 
4491  of  the  Civil  Code,  cited  heretofore,  was 
adopted  from  Caiifornia,  as  was  declared  in 
Yank  v.  Bordeaux,  23  Mont,  at  page  210, 
58  Pac,  at  page  43  (75  Am.  St  Rep.  522); 
the  section  being  identical  with  section  3440 
of  the  Civil  Code  of  California.  In  the  lat- 
ter state  there  were  at  the  time  of  the  en- 
actment of  their  Civil  Code  certain  kinds 
of  personal  property  which  it  was  not  law- 
ful to  mortgage.  This  fact  was  overlooked 
by  the  codiflers  of  the  laws  of  Montana. 
In  this  state  all  personal  property  may  be 
mortgaged.  Therefore  the  words  "when  al- 
lowed by  law,"  as  appearing  in  our  section 
4491,  are  superfluous.  Disregarding  the 
phrase  "when  allowed  by  law,"  all  mortgages 
of  personal  property  are  exempted  from  the 
operation  of  the  section.  A  mortgage  not 
executed  in  manner  and  form  as  prescribed 
by  law  is  good  between  the  parties,  as  has 
Ijeen  frequenUy  declared  by  our  court 

One  ground  upon  wiiich  we  decided  that 
the  delivery  of  the  property  to  Hoffman  was, 
in  effect,  to  enable  blm  to  obtain  a  prefer- 
ence over  other  creditors,  was  that  the  de- 
livery to  him  was  not  to  secure  a  present 
loan  or  advance,  but  one  to  pledge  the  pay- 
ment of  an  old  obligation.  Whatever  views 
we  had  as  to  this,  we  are  controlled  by  the 
utterance  of  the  Supreme  Court  of  the 
United  States  in  Sawyer  v.  Turpin,  91  U. 
S.  114,  23  L.  Ed.  235.  In  all  matters  per- 
taining to  a  construction  of  the  United  States 
bankruptcy  act  of  July  1,  1888,  c.  541,  30 
Stat  544  [U.  S.  Comp.  St.  1901,  p.  3418], 
the  holdings  of  the  Supreme  Court  of  the 
United  States  are  conclusive.  Our  atten- 
tion has  been  pointedly  called  to  this  fed- 
eral case  upon  rehearing,  and  we  find  that 
it  is  almost  identical  as  to  its  facts  with 
the  case  before  us;  and  Mr.  Justice  Strong, 
who  wrote  the  opinion,  is  so  clear,  full,  and 
convincing  in  his  argument  and  presentation 
of  the  facts  and  points,  that,  were  it  not  for 
the  length  of  the  opinion,  it  would  be  quot- 
ed in  full  herein.  In  it  as  here,  the  ques- 
tion presented  on  appeal  was  whether  the 
mortgage  given  by  the  bankrupt  was  a  fraud- 
ulent preference  of  creditors,  within  the  pro- 
hibition of  the  bankruptcy  act  and  there- 
fore void  as  against  the  assignee  of  the 
bankrupt  A  bill  of  sale,  understood  by  the 
parties  to  be  a  mortgage,  was  origlnally 
given  for  the  protection  of  a  pre-existing 
debt  and  a  formally  executed  mortgage 
covering  the  same  property  for  the  same 
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purpose  was  glvoi  within  four  monUii  Im- 
mediately preceding  the  flliog  of  the  petlton 
In  bankruptcy.  In  that  case  it  was  admitted 
that  the  bankrupt  was  Insolvent  when  the 
mortgage  was  made,  and  that  the  credltcH: 
had  then  reason  to  believe  that  he  was  in- 
solvent The  petition  In  bankruptcy  was  fil- 
ed on  the  22d  of  October,  1860.  On  the 
15tb  of  May  next  preceding,  the  bankrupt 
gave  the  bill  of  sale  to  Turpin  as  security 
for  a  debt  of  $27,838.  The  mortgage  was 
dated  July  81,  1869.  The  bill  of  sale  was 
a  conveyance  absolute  in  its  terms,  having 
no  condition  or  defeasance  expressed,  but 
was  understood  to  be  a  security  for  the  debt 
due.  It  was  in  substantial  legal  effect, 
though  not  in  form,  a  mortgage.  "Having 
been  executed,"  as  the  court  says,  "more  than 
four  months  before  the  petition  in  bankrupt- 
cy was  filed,  there  is  nothing  in  the  case 
to  show  that  it  was  invalid."  It  was  not 
recorded,  and  it  was  doubtful  whether  It 
was  admissible  of  record.  "No  possession 
was  taken  under  It  by  the  vendee,  but  for 
neither  of  these  reasons,"  the  court  remarks, 
"was  it  the  less  operative  between  the  par- 
ties." It  was  within  the  power  of  Turpin 
to  record  it,  and  equally  within  his  power 
to  take  possession  of  the  property  at  any 
time  before  other  rights  against  it  bad  ac- 
crued. The  court  added  that  the  acts-  of 
Massachusetts,  from  which  state  the  case 
came,  did  not  prescribe  when  the  record  must 
be  made  or  possession  taken;  remarking, 
further,  that  when  made  or  taken  the  Ui- 
strument  takes  effect  as  against  third  per- 
sons, as  well  as  between  the  parties,  from 
the  time  of  its  execution,  unless  interven- 
ing rights  have  been  obtained.  The  court 
cites  Mitchell  v.  Black,  6  Gray,  100,  In  which 
case  it  was  ruled  by  the  Supreme  Court 
of  Massachusetts  that  one  who  has  taken 
bills  of  sale  of  merchandise  from  a  debtor 
as  security  for  money  advanced,  and  who 
had  allowed  the  debtor  to  sell  portions  of 
the  merchandise  in  the  usual  course  of  his 
business,  as  if  be  were  the  owner  thereof, 
might  take  possession  of  It  at  any  time  in 
order  to  secure  his  debt,  and  that  such 'tak- 
ing of  possession,  though  at  a  time  when 
the  debtor  was  known  by  himself  and  the 
creditor  to  be  Insolvent,  was  effectual,  not- 
withstanding the  state  insolvency  law,  which 
contained  provisions  very  like  those  of  the 
bankruptcy  act  The  court  held  unqualified- 
ly that  the  bills  of  sale,  absolute  as  they 
were  in  terms,  though  in  fact  intended  only 
as  a  security,  and  though  unattended  by 
possession  of  the  property,  and  though  not 
placed  upon  record,  vested  a  complete  title 
In  the  creditor,  subject  only  to  be  defeated 
by  the  discbarge  of  the  debt,  or  by  some 
intervening  right  acquired  before  the  posses- 
sion was  taken.  In  the  case  before  us 
the  taking  of  the  goods  related  back  for  au- 
thority to  the  time  of  the  giving  of  the  pow- 
er on  August  11,  1800.  The  formal  mort- 
gage given  February  6^  1901,  is  of  no  im- 


portance In  this  case,  as  It  did  not  give 
or  take  away  any  right  or  power  to  or 
from  Hoffman,  but  left  him  with  what  rights 
or  power  he  had.  The  delivery  to  and  taking 
by  Hoffman  of  the  goods  were  not  unlawful 
under  the  law  of  Montana,  and,  under  the 
authority  of  the  Sawyer-Turpin  Case,  was 
not  an  unlawful  preference  under  the  bank- 
ruptcy act  The  federal  Supreme  Court  says 
the  giving  of  the  fMmally  executed  mort- 
gage was  a  "mere  exchange  in  the  form  of 
the  security,"  and  that  the  preference,  if 
any,  was  obtained  when  the  bill  of  sale  was 
given,  long  before.  In  the  case  at  bar  here 
there  was  a  change  In  the  form  of  the  se- 
curity, or,  as  the  lower  court  found,  the 
formal  mortgage  was  a  continuation  of  the 
original  security.  The  preference.  If  any, 
was  as  of  August  11,  1809. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

AflSrmed. 

BRANTLT,  C.  J.,  concurs.  HOLLOW  AT, 
J.,  being  disqualified,  takes  no  part  In  the 
foregoing  decision. 
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CORNISH  ▼,  WOOLVBRTON  et  al. 
(Supreme  Court  of  Montana.     June  S,  1905.) 

1.  Bills  ahd  Notes— Nkqotiabilitt. 

Under  Civ.  Code,  §§  8991,  3993,  8998, 
3997,  defining  a  negotiable  instrument,  and  pro- 
viding that  it  must  be  made  payable  in  money 
only,  without  any  condition  not  certain  of  ful- 
fillment, and  must  not  contain  any  other  con- 
tract than  that  specified,  a  note  providing  that, 
if  not  paid  when  due,  both  principal  and  in- 
terest shall  bear  an  increased  rate  of  interest, 
is  not  negotiable. 

[Ed.  Note. — For  cases  In  point,   see  vol.  7, 
Cent  Dig.  BUls  and  Notes,  S  401.] 

2.  Same  — Related    Contbacts  —  CoNSTBtro- 

TION. 

Civ.  Code,  g}  8991,  8992,  3996,  3997,  de- 
fine a  negotiable  instrument,  declare  that  it 
must  be  payable  in  money  only,  and  without 
any  condition  not  certain  of  fulfillment  and 
that  It  must  not  contain  any  other  contract 
than  that  specified.  Section  2207  provides  that 
several  contracts  relating  to  the  same  matters, 
between  the  same  parties,  and  parts  of  sub- 
stantially one  transaction,  are  to  be  taken-  to- 
gether. A  note  stated  that  It  was  secured  by 
mortgage  of  even  date,  and  the  mortgage  pro- 
vided that  the  mortgagor  should  pay  the  taxes 
and  insurance,  keep  the  property  In  repair, 
commit  no  waste,  etc.,  and  that  in  default  of 
performance  of  any  covenant  the  principal  and 
interest  should  become  due,  and  the  mortgage 
subject  to  foreclosure,  at  the  option  of  the 
mortgagee,  and  that,  if  foreclosure  proceedings 
were  commenced,  $150  should  be  allowed  as  an 
attorney's  fee.  HM,  that  under  section  2207 
the  note  and  mortgage  were  parts  of  the  same 
contract,  and  must  be  read  together,  so  that 
the  entire  contract  contained  conditions  not  cer- 
tain of  fulfillment  rendering  the  note  nonnego- 
tiabie. 

3.  Same  —  AssiONUBNT    Wrrnoxrr    Indobsk- 

MENT. 

Where  a  note  payable  to  order  is  assigned 
without  indorsement,  its  negotiable  character  Is 
destroyed.  , 

[Bd.   Note. — For  cases   in   point,  .see  ,xok.7. 
Cent  Dig.  Bills  and  Notes,  {  SCS.p'-^^gi^ 
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4.  nonneootiablk  contracts— assionksitt 
— Notice— Payment  to  Absignob. 
;  Code  Civ.  Proc.  |  571,  declares  that  in 
case  of  an  assignment  of  a  thing  in  action  tlie 
action  by  the  assignee  is  without  prejudice  to 
any  set-off  or  other  defense  existing  at  the  time 
of  or  before  notice  of  the  assignment.  Section 
570  requires  all  actions  to  be  prosecuted  in  the 
name  of  the  real  party  in  interest;  and  Civ. 
Code,  i  1982,  authorizes  the  transfer  of  non- 
negotiiable  contracts  for  the  payment  of  money 
or  personal  property.  Held,  that  where  the 
maker  of  a  nonnegotiable  contract  for  payment 
of  money,  without  notice  of  an  assignment,  and 
in  good  faith,  pays  the  assignor  the  amount  of 
the  debt,  this  constitutes  a  complete  defense  t<^ 
the  suit  with  the  assignee. 

[Ed.   Note. — For   cases  in  point,  see  vol,  7, 
Cent.  Dig.  Bills  and  Notes,  {  1242.] 

6.  Mobtgaoes— Recobd. 

A  mortgage  is  a  conveyance  within  the 
meaning  of  Civ.  Code,  «  1640,  1641,  1642,  rela- 
tive to  the  recording  of  conveyances. 

6.  Sake— Assignment— Notice. 

Civ.  Code,  §  1640,  makes  the  I'ecord  of  a 
mortgage  notice  to  all  persons  of  its  contents. 
Section  3823  declares  that  an  assignment  of  a 
mortgage  may  be  recorded  in  like  manner  as  a 
mortgage,  and  that  such  record  operates  as  no- 
tice to  all  persons  subsequently  deriving  title 
from  the  assignor.  The  following  section  pro- 
vides that  when  the  mortgage  is  executed  as 
security  for  money  due  on  a  note,  bond,  or  other 
instrument,  the  record  of  the  assignment  of  the 
mortgage  is  not  of  itself  notice  to  the  mort- 
gagor, his  heirs  or  personal  representatives,  so 
as  to  invalidate  any  payment  made  by  them  to 
the  person  holding  such  note,  bond,  or  other 
instrument.  Held,  that  the  record  of  the  as- 
signment of  a  mortgage  is  notice  to  a  purchaser 
from  the  mcn-tgagor,  so  that  payments  by  him  to 
the  assignor  are  at  his  own  risk,  especially  in 
the  absence  of  any  showing  that  when  the  pay- 
ments were  made  the  assignor  was  in  possession 
of  the  note  which  the  mortgage  secured. 

7.  Same— Innocent  Pubchaser. 

Where,  after  the  assignment  of  a  mort- 
gage had  tieen  recorded,  a  purchaser  from  the 
mortgagor  paid  the  debt  to  the  assignor,  which 
executed  a  release,  a  subsequent  purchaser  from 
the  person  who  paid  the  mortgage  was  charged 
with  notice  that  the  assignor  had  no  power  to 
execute  the  release,  and  hence  was  not  a  pur- 
chaser for  value  free  from  incumbrances. 

8.  AoENCT— Atjthobitt  of  Agent. 

The  mere  fact  that  a  company  acted  as 
the  agent  of  the  owner  of  the  mortgage  in  col- 
lecting interest  was  not  sufficient  to  show  au- 
thority to  collect  the  principal  and  discharge 
the  mortgage. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  H  299,  300.) 

9.  Same— DtJTT  to  Ascertain  Aitthoritt. 

One  paying  a  debt  secured  by  mortgage  to 
a  supposed  agent  of  the  owner  of  the  mortgage 
is  bound  to  ascertain  the  scope  of  the  agent's 
authority. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  iS  529,  532.] 

10.  Same— Estoppel. 

Where  an  assignee  of  a  mortgage  recorded 
the  assignment,  and  a  purchaser  of  the  mort- 
gaged premises  afterwards  paid  the  debt  to  the 
assignor,  failure  of  the  assignee  to  make  any 
claim  to  the  ownership  of  the  mortgage  until 
after  a  lapse  of  two  years  from  the  assign- 
ment, and  after  the  assignor  bad  become  in- 
solvent, did  not  estop  the  assignee  from  en- 
forcing the  security. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty;  Frank  Henry,  Judge. 
Action  by  William  Comlsli  against  Wil- 


liam W,  Woolverton  and  ottaera,  .  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Bolinget  &  Stewart  and  Hartman  &  Hart- 
man,  for  appellants.  John  A.  Luce,  for  ap- 
pellee. 

BRANTL.Y,  C.  J.  Action  to  foreclose  a 
mortgage  executed  on  August  1,  1895,  to  se- 
cure a  promissory  note  for  borrowed  money, 
by  the  defendants  William  W.  Woolverton 
and  his  wife,  Joanna  Woolverton,  to  the 
Bunnell  &  Eno  Investment  Company,  a  New  ' 
Jersey  corporation  (hereinafter  referred  to 
as  "the  company").  The  plaintiff  sues  as  the 
purchaser  for  yalue  of  the  mortgage  and 
note  prior  to  maturity,  evidenced  by  written 
assignment  to  him  by  the  company,  duly  ac- 
knowledged, and  recorded  in  Gallatin  county 
on  September  28,  1805.  The  complaint  is  Iq 
the  ordinary  form,  alleging  a  breach  of  the 
contract  by  a  failure  to  pay  the  note  ac- 
cording to  its  terms,  and  asks  for  a  decree 
of  sale  of  the  mort^ged  property  for  the 
satisfaction  of  the  Indebtedness,  with  inter- 
est and  costs,  including  attorney's  fees. 
Copies  of  the  mortgage  and  note  are  at- 
tached.   The  following  is  a  copy  of  the  note:    • 

"On  the  first  day  of  August  A.  D.  1900,  for 
value  received  I  promise  to  pay  to  the  order 
of  The  Bunnell  and  Eno  Investment  Com- 
pany, the  principal  sum  of  Fifteen  Hundred 
Dollars,  with  interest  thereon  at  the  rate  of 
six  per  cent  per  annum  from  August  1,  1895, 
until  maturity,  payable  semi-annually,  ac- 
cording to  the  tenor  of  ten  Interest  notes, 
each  for  Forty-five  Dollars,  bearing  even 
date  herewith  and  hereto  attached,  both 
principal  and  Interest  notes  payable  In  gold 
coin  of  the  United  States  of  America  of  or 
equal  to,  the  present  standard  of  weight  and 
fineness  at  the  Merchants  National  Bank  In 
Helena,  Montana.  This  note  and  these  cou- 
pons are  to  draw  Interest  at  the  rate  of 
twelve  per  cent  p«r  annum  after  maturity 
and  are  secured  by  mortgage  of  even  date 
herewith,  duly  recorded  in  Gallatin  county, 
of  the  State  of  Montana. 

"Dated  at  Helena,  State  of  Montana,  on 
the  first  day  of  August,  1895." 

The  defendants  answered,  setting  up  four 
separate  defenses.  The  first  of  these  It  will 
not  be  necessary  to  notice  further  than  to 
observe  that  it  contains  a  general  plea  of 
payment  of  the  full  amount  of  the  note  and 
interest,  and  a  release  of  the  mortgage  of 
record  by  the  company  on  or  about  February 
26,  1900,  and  deraignment  of  title  to  the  de- 
fendant Metheny  from  Woolverton  and  wife, 
through  Kirk,  by  deeds  of  warranty. 

The  second  defense  alleges.  In  substance, 
that  on  February  25,  1897,  the  defendants 
WilUam  W.  Woolverton  and  Joanna,  his 
wife,  conveyed  the  mortgaged  property  to 
defendant  Ira  I>.  Kirk;  that  he  was  at  the 
time  of  his  purchase  informed  of  the  in- 
cumbrance thereon  in  favor  of  the  company!  ^ 
and  agreed  to  assume  and  pay  It  off  as  a 
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part  of  the  purchase  price;  that  np  to  the 
date  of  this  sale  the  defendants  Woolverton 
had  paid  to  the  company  all  the  interest 
which  had  fallen  due,  and  had  received  the 
coupons  therefor  from  the  company,  prop- 
erly canceled;  that  after  his  purchase  de- 
fendant Kirk  had  paid  to  the  company  all 
the  other  Installments  falling  due;  that  a 
short  time  before  the  principal  of  the  note 
fell  due  the  said  Kirk  paid  it  in  full,  with 
interest  up  to  the  date  of  maturity,  and  re- 
ceived from  the  company  a  written  release 
and  acknowledgment  of  satisfaction  In  full, 
duly  acknowledged  for  record,  and  had  the 
same  recorded  In  the  records  of  Gallatin 
county;  that  none  of  the  defendants  receiv- 
ed notice  that  the  plalntifT  owned  or  claimed 
to  own  the  note  and  mortgage  until  May  12, 
1902,  more  than  two  years  after  the  said 
principal  had  been  disctiarged  and  canceled 
by  his  payment;  and  that  the  plaintiff  should 
be  held  to  be  estopped  to  claim  payment  to 
him,  because  he  failed  and  neglected  to  give 
notice  of  the  assignment  to  him  of  the  said 
note  and  mortgage. 

The  third  defense,  in  addition  to  the  fore- 
going, alleges  further  that  the  plaintiff  never 
at  any  time  gave  notice  to  any  of  the  de- 
fendants that  he  claimed  to  be  the  owner  by 
assignment  or  other  right  of  the  note  and 
mortgage  until  May  12,  1902,  more  than  two 
years  after  the  note  had  been  fully  paid  to 
the  company  and  its  satisfaction  of  the  mort- 
gage entered  of  record  in  Gallatin  county; 
that  the  plaintiff,  by  his  acts  and  conduct  in_ 
permitting  the  company  to  collect  the  inter-' 
est  coupons  from  time  to  time,  had  held  it 
out  to  the  defendants  as  his  agent  to  collect 
the  note  and  cancel  the  mortgage,  and  that 
for  this  reason  the  said  company  bad  au- 
thority to  collect  the  note  and  enter  the  sat- 
isfaction of  the  mortgage,  and  that  by  rea- 
son of  his  silence  and  omission  and  failure 
to  notify  defendants  that  the  company  did 
not  have  authority  to  collect  the  indebted- 
ness, and  by  reason  of  the  conduct  of  the 
plaintiff  in  holding  out  to  the  defendants 
that  the  company  did  have  authority  to  col- 
lect and  receive  payment  of  the  same,  the 
plaintiff  cannot  now  be  heard  to  say  that  the 
company  did  not  have  such  authority,  both 
to  receive  payment  and  discharge  the  mort- 
gage. 

The  fourth  defense  alleges  that  the  plain- 
tiff never  gave  the  defendants,  or  any  of 
them,  notice  that  he  clahued  to  be  the  owner 
of  the  note  or  interest  coupons  or  the  mort- 
gage until  May  12,  1902,  more  than  two 
years  after  the  Indebtedness  had  been  paid 
and  the  mortgage  had  been  released  and  can- 
celed; that  by  his  conduct  in  permitting  the 
company  to  collect  the  interest  coupons  the 
plaintiff  held  It  out  to  the  defendants  Wool- 
verton and  Kirk  as  his  agent  with  authority 
to  collect  and  discharge  the  debt,  and  that, 
relying  upon  its  ostensible  authority  to  re- 
ceive payment,  the  said  Kirk  paid  the  full 
amount  of  the  debt  to  it;  that  during  all  of 


the  time  from  August  1,  1885,  to  August  1, 
1900,  and  for  aliout  20  months  after  the  last- 
mentioned  date,  the  company  was  solvent 
and  able  to  respond  In  damages;  that  on  or 
about  March  14,  1902,  it  was  foiind  to  be  in- 
solvent, and  a  receiver  was  appointed  to 
wind  up  its  affairs;  that  the  receiver  has 
no  assets  out  of  which  the  defendants  might 
have  reimbursement  for  the  moneys  paid  to 
the  company  in  discharge  of  the  Indebted- 
ness; that  plaintiff  did  not  notify  the  de- 
fendants of  his  purchase  of  the  note  and 
mortgage  until  the  company  had  been  found 
to  be  insolvent;  that  the  defendants  could 
and  would  have  secured  reimbursement  for 
the  payments  to  the  company  as  aforesaid, 
or  have  obtained  security  therefor,  had  they 
received  notice  In  a  reasonable  time  that  the 
company  had  no  authority  to  receive  the 
payments;  and  that  by  reason  of  plaintifrs 
negligence  in  falling  to  notify  defendants  of 
the  fact  that  the  company  was  not  his  agent 
In  the  premises  plaintiff  is  now  estopped  to 
say  that  the  company  did  not  have  author- 
ity to  act  for  the  plaintiff  and  to  receive 
payments  made  to  it  in  the  discharge  of  said 
indebtedness  and  to  discharge  the  mortgage. 

To  each  of  the  defenses  a  general  demur- 
rer was  interposed  by  the  plaintiff.  This, 
after  argument,  the  coiu*t  sustained,  and,  the 
defendants  declining  to  plead  further,  a  de- 
cree was  entered  granting  the  relief  prayed 
for  in  the  complaint.  From  this  decree  the 
defendants  have  appealed. 

Counsel  have  confined  their  discussion  In 
their  briefs  to  the  questions  arising  upon 
the  action  of  the  district  court  in  sustaining 
a  general  demurrer  to  the  last  three  de- 
fenses, it  being  assumed  that  the  first  de- 
fense, though  good  in  form  as  a  general 
plea  of  payment,  would  be  supported  on  a 
hearing  on  the  merits  only  by  the  facts  spe- 
cifically pleaded  in  the  other  defenses.  "There- 
fore the  correctness  of  the  view  of  the 
court  as  to  the  sufficiency  of  that  defense  is 
eHminated  from  the  case,  and  It  will  not  be 
necessary  to  consider  its  action  in  this  con- 
nection. The  questions  presented  for  deci- 
sion are:  (1)  Is  the  note  in  suit  negotiable? 
(2)  If  not,  did  plaintiff  take  subject  to  the 
defense  of  payment  made  by  the  grantee  of 
the  Woolvertons  prior  to  actual  notice  of 
the  assignment?  (3)  Do  the  facts  stated  show 
an  agency  of  the  company  to  receive  pay- 
ment? And  (4)  is  the  plaintiff  estopped  to 
demand  payment? 

1.  As  to  the  negotiability  of  the  note  in 
suit  It  will  be  noted  that  by  Its  terms  the 
principal  sum  named  therein  is  to  bear  6 
per  cent,  interest,  payable  semiannually,  the 
Installments  being  evidenced  by  coupons, 
each  for  $45.  There  is  added  this  clause: 
"This  note  and  these  coupons  are  to  draw 
Interest  at  the  rate  of  12  per  cent,  per  an- 
num after  maturity,  and  are  secured  by  a 
mortgage  of  even  date  herewith,"  etc.  Does 
the  latter  clause  render  it  nonnegotlable? 
Prior  to  the  adoption  of  the  present  Code, 
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■which  became  operative  on  July  1,  1895,  the 
common-law  rule  of  interpretation  under  the 
law  merchant  was  In  force  in  this  state,  and 
It  was  accordingly  held  that  a  stipulation 
for  the  payment  of  an  attorney's  fee  In  a  bill 
of  exchange  did  not  destroy  its  negotiability. 
This  court  followed  the  line  of  decisions 
which  sustain  both  the  validity  of  the  stip- 
ulation and  the  negotiability  of  the  instru- 
ment in  Bank  of  Commerce  v.  Fuqua  et  al., 
U  Mont  285,  28  Pae.  291,  14  L.  R.  A.  588, 
28  Am.  St  Rep.  461.  This  holdhig  was 
based  upon  the  theory  that  the  condition  or 
stipulation  for  the  payment  of  an  attorney's 
fee  could  not  and  did  not  attach  until  after 
maturity,  when  the  Instrument,^  otherwise 
meeting  the  requirements  of  the  law  mer- 
chant as  to  deflniteness  and  certainty  in  its 
terms,  had  ceased  to  be  negotiable.  The 
Code  contains  provisions,  however,  which 
obviously  were  designed  to  set  at  rest  all 
doubts  and  uncertainties  arising  from  con- 
Hicting  decisions  of  courts  under  the  com- 
mon-law rule.  These  are  found  In  sections 
3990  to  3997  of  the  Civil  Code.  So  far  as 
pertinent  to  the  present  discussion,  they  are 
as  follows: 

"A  negotiable  instrument  Is  a  written 
promise  or  request  for  the  payment  of  a 
certain  sum  of  money  to  order  or  bearer,  in 
conformity  to  the  provisions  of  this  article." 
Section  3991. 

"A  negotiable  instrument  must  be  made 
payable  in  money  only,  and  without  any 
condition  not  certain  of  fulfillment"  Section 
3992. 

"A  negotiable  Instrument  may  contain  a 
pledge  of  collateral  security  with  authority 
to  dispose  thereof."    Section  3996. 

"A  negotiable  Instrument  must  not  con- 
tain any  other  contract  than  such  as  is 
specified  in  this  article."     Section  3997. 

Section  3996  was  amended  by  the  act  of 
1899  (Sess.  Laws,  1899,  p.  124)  by  an  addi- 
tion thereto  of  the  clause,  "also  a  provision 
for  reasonable  attorney  fee  or  both."  The 
amended  section,  however,  does  not  apply 
to  the  note  in  suit  (Bullard  v.  Smith,  28 
Mont  387,  72  Pac.  761),  so  that  its  character 
most  be  determined  by  the  provisions  of  the 
Code  as  they  stood  prior  to  the  amendment 
Indeed,  it  is  manifest  that  the  amendatory 
act  did  not  work  a  change  in  the  provisions 
of  the  Code,  except  In  the  one  particular 
that  It  authorizes  a  stipulation  for  a  rea- 
sonable attorney's  fee  in  addition  to  a  stip- 
ulation for  collateral  security,  with  authority 
to  dispose  thereof.  The  amendment  was  evi- 
dently made  for  the  purpose  of  obviating  the 
result  of  the  decision  of  this  court  in  the  case 
of  Stadler  v.  First  Nat  Bank.  22  Mont  190, 
56  Pac.  Ill,  74  Am.  St  Rep.  682,  for  it  was 
enacted  by  the  Legislature  which  was  sitting 
at  the  time  the  decision  was  rendered  (Bul- 
lard T.  Smith,  supra),  and  goes  no  further 
than  to  make  a  promissory  note  containing 
a  stipulation  for  an  attorney's  fee  negotia- 
ble.   The  history  of  the  amendment  clearly 


Justifies  this  conclusion.  In  Stadler  ▼.  Bank, 
supra,  it  was  held  that  this  stipulation  ren- 
dered a  promissory  note  nonnegoUable,  be- 
cause such  a  stipulation  was  violative  of 
sections  3902  and  3907,  supra,  in  that  the 
stipulation  was  not  certain  of  fulfillment 
and  was  also  a  contract  other  than  a  specific 
promise  to  pay  the  principal,  sum  named  in 
the  note,  with  interest.  The  decision  was 
based  upon  the  only  construction  of  which 
the  provisions  of  the  Code  are  susceptible, 
as  well  as  upon  the  decided  cases,  both  state 
and  federal,,  involving  the  construction  of 
identical  statutory  provisions.  The  case  be- 
fore us  is  distinguishable  from  that  case  on- 
ly in  the  character  and  purpose  of  the  par- 
ticular stipulation.  The  provisions  of  the 
statute  are  clearly  prohibitory,  and  apply  to 
all  sorts  of  conditions  not  certain  of  fulfill- 
ment whether  they  attach  before  or  after 
maturity,  and  to  all  sorts  of  contracts  other 
than  the  principal  promise  and  those  stip- 
ulations which  fall  within  the  exceptions 
provided  for  in  the  statute. 

Many  cases  are  cited  by  the  respondent  to 
support  his  contention  that  the  particular 
stipulation  does  not  destroy  the  negotiability 
of  the  note  in  suit;  but  all,  with  one  excep- 
tion, seem  to  be  from  states  which  ha've 
not  undertaken  to  fix  the  rule  of  negotia- 
bility by  legislative  enactment  It  will  not 
be  necessary  to  cite  and  distinguish  these 
cases.  Counsel  for  respondent  relies  on  Mer- 
rill V.  Hurley,  6  S.  D.  592,  62  N.  W.  958,  55 
Am.  St.  Rep.  859,  as  strongly  persuasive  in 
favor  of  the  negotiability  of  the  n<Jte,  If  not 
conclusive.  Particular  stress  is  laid  upon 
the  fact  that  the  same  court  which  had  de- 
cided the  case  of  Hegeler  v.  Comstock,  1  S. 
D.  138,  45  N.  W.  331,  8  L.  R.  A.  393,  hi  the 
later  case  held  a  promissory  note  containing 
conditions  similar  to  those  involved  in  the 
case  of  Hegeler  ▼.  Comstock  not  to  be  ob- 
noxious to  the  provisions  of  the  statute. 
Hegeler  v.  Comstock  was  cited  and  approved 
In  Stadler  v.  Bank,  supra;  but  counsel  say 
the  latter  should  not  be  followed  in  this 
case,  if  Merrill  v.  Hurley  was  correctly  de- 
cided. In  Merrill  v.  Hurley  the  Supreme 
Court  of  South  Dakota  practically  overrules 
and  destroys  the  effect  of  Hegeler  v.  Com- 
stock. Althou^  the  court  undertakes  to 
distinguish  the  former  from  the  latter,  the 
•writer  confesses  that  in  his  opinion,  they 
are  not  on  principle,  distinguishable,  and 
that  the  result  of  the  later  decision  is  to 
overrule  the  former.  Both  of  them  abound 
in  citations  of  decisions  of  courts  which  are 
controlled  by  the  common-law  rule,  and  in 
both  of  them  the  purpose  and  efltect  of  the 
statutory  provisions  seem  to  have  been,  in 
a  measure  at  least  entirely  overlooked.  In 
Hegeler  v.  Comstock  the  uncertain  condition 
held  sufficient  to  destroy  the  negotiability 
of  the  particular  instrument  was  found  in 
the  clause,  "with  interest  from  date  until  . 
paid  at  the  rate  of  ten  per  cent,  per  annum, 
eight  per  cent   If  paw'  'when   due."^^e^ 
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note  In  suit  in  HerrlU  v.  Hurley,  though  It 
contained  the  clause,  "If  any  part  of  the 
principal  is  not  paid  at  maturity,  it  shall 
bear  Interest  at  the  rate  of  twelve  per  cent. 
per  annum,  payable  annually;  and,  if  any 
Interest  remains  unpaid  twenty  days  after 
due,  the  principal  shall  become  due  and  col- 
lectible at  once  without  notice,  at  the  op- 
tion of  th6  holder" — was  held  not  to  be  un- 
certain, or  to  contain  an  additional  contract 
within  the  prohibition  of  the  statute.  In  our 
yiew,  the  cases  cannot  be  reconciled,  and,  by 
failing  to  observe  the  express  provisions  of 
the  statute  and  following  the  analogies  of 
the  decisions  of  courts  which  are  controlled 
by  the  common-law  rule  of  Interpretation,  the 
court  seems  to  have  fallen  again  into  the 
confusion  which  it  is  'the  purpose  of  the  stat- 
ute to  remove.  As  was  said  iu  Adams  v. 
Seaman,  82  Cal.  637,  23  Pac.  54,  7  h.  K.  A, 
224:  "These  Code  provisions  were  evidently 
intended  to  remove,  and  they  do  remove, 
all  doubt  which  conflicting  decisions  had 
thrown  over  such  questions  as  the  one  arising 
in  the  case  at  bar."  Though  this  latter  case 
and  the  case  of  Stadler  v.  Bank,  supra,  had 
to  do  with  a  stipulation  for  an  attorney's 
fee,  liability  for  which  could  not  attach  until 
after  maturity,  yet  no  substantial  distinction 
can  be  pointed  out  between  such  a  stipulation 
and  any  other  which  attaches  only  after 
maturity,  or  any  contract  other  than  the 
agreement  to  pay  the  principal  sum  de- 
manded or  promised. 

The  cases  cited  for  Illustration  and  as  per- 
suasive authority  in  the  two  South  Dakota 
cases  do  not  aid  in  the  solution  of  the 
question  before  us,  for  the  reason  that,  in 
our  opinion,  its  solution  depends  wholly  up- 
on the  construction  to  l>e  given  to  the  stat- 
ute, as  Is  stated  in  the  case  of  Adams  v. 
Seaman,  supra.  The  correct  conclusion  was 
reached,  after  an  examination  of  the  authori- 
ties, in  the  case  of  Stadler  v.  Bank,  and. we 
deem  it  controlling  in  this  case.  It  is  not 
certain  that  the  condition  referred  to  will  be 
fulfilled,  and  It  is  a  contract  other  than  one 
authorized  by  the  statute.  The  note  is  there- 
fore nonnegotiable. 

For  another  reason  It  is  nonnegotiable.  It 
refers  on  its  face  to  the  mortgage.  Section 
2207  of  the  Civil  Code  provides:  "Several 
contracts  relating  to  the  same  matters,  be- 
tween the  same  parties,  and  made  as  parts 
of  substantially  one  transaction,  are  to  be 
taken  together."  Under  the  rule  of  construc- 
tion here  declared,  the  conditions  and  stipu- 
lations embodied  In  the  one  must  be  con- 
strued to  enter  Into  and  constitute  a  part 
of  the  other.  So  that,  if  the  mortgage  refer- 
red to  in  the  note  contains  conditions  which 
render  the  note  uncertain  as  to  the  amount 
to  be  paid  and  the  time  of  payment,  these 
must  be  read  Into  the  note.  The  two  must 
be  read  and  construed  together  to  ascertain 
the  nature  of  the  agreement  upon  which 
the  negotiable  character  of  the  note  depends. 
The  reference  to  the  mortgage  brings  to  the 


notice  of  every  one  dealing  with  the  note  ail 
the  conditions  attached,  so  that,  even  though 
it  should  be  held  negotiable  so  far  as  con- 
cerns the  conditions  expressed  upon  its  face, 
its  negotiable  character  must  be  determined 
by  the  provisions  of  the  mortgage.  This  sec- 
tion of  the  statute  sets  at  rest  any  question 
which  might  otherwise  exist  as  to  the  rule 
of  construction  applicable.  The  note  and 
mortgage  refer  to  each  other.  They  are  con- 
tracts relating  to  the  same  subject-matter. 
They  are  between  the  same  parties.  They 
are  both  parts  of  substantially  one  transac- 
tion. Therefore  they  constitute  one  con- 
tract Meyer  v.  .Weber,  133  Cal.  681,  65  Pac 
1110. 

Apart  from  the  statute,  there  is  a  conflict 
in  the  decisions;  the  courts  of  some  states 
applying  the  rule  declared  by  the  statute,  but 
others  holding  that  the  conditions  contained 
in  the  mortgage  do  not  affect  the  character 
of  the  note  secured  thereby.  In  this  state 
the  mortgage  is  but  an  incident  and  passes 
to  the  assignee  of  the  note.  Civ.  Code,  | 
3825.  This,  however*  does  not  affect  the  ap- 
plication of  the  rule,  for  it  is  the  general 
rule  in  this  country  that  a  mortgage  does  not 
convey  the  legal  title,  but  is  a  mere  lien  to 
secure  the  performance  of  the  contract  to 
which  it  is  incident  The  following  authori- 
ties illustrate  the  application  of  the  rule: 
Brooke  v.  Struthers,  110  Mich.  562,  68  N.  W. 
272,  35  L.  R.  A.  636;  Daniels  on  Negotiable 
Instruments,  |§  156,  835;  Donaldson  v.  Grant 
15  Utah,  231,  49  Pac.  779;  Muzzy  v.  Knight 
8  Kan.  456;  1  Jones  on  Mortgages,  S  71; 
Strong  V.  Jackson,  123  Mass.  60,  25  Am. 
Rep.  19;  Garnett  v.  Myers  (Neb.)  94  N.  W. 
803.  The  mortgage  in  this  case  contains  a 
number  of  conditions,  among  them  that  the 
mortgagors  will  pay  all  taxes  Imposed  upon 
the  mortgaged  property  or  against  the  hold- 
er of  the  mortgage;  that  they  will  pay, 
when,  due,  all  liens  and  incumbrances  upon 
the  premises,  and  premiums  for  insurance 
therein  provided  for,  or,  in  default  of  such 
payment  by  the  mortgagors,  that  the  mort- 
gagee or  his  successors  may  pay  the  same, 
or  any  part  thereof,  whereupon  the  amount 
so  paid  shall  bear  interest  at  12  per  cent  per 
annum,  and  shall  be  secured  by  the  mortgage 
in  the  same  manner  as  the  principal  debt 
thereby  secured;  that  they  will  keep  the 
property  in  repair;  that  they  will  commit 
no  waste;  that  they  will  keep  the  property 
insured,  or,  In  case  of  failure,  that  the  mort- 
gagee may  do  so  at  the  owners'  expense,  all 
premiums  so  paid  to  become  a  part  of  the 
indebtedness  secured;  that  in  default  of  pay- 
ment of  interest  when  due,  or  in  the  per- 
formance of  any  covenant  therein,  the  prin- 
cipal and  interest  shall  become  due  at  the 
option  of  the  mortgagee,  who  may  proceed  to 
foreclose;  that  no  Judgment  rendered  uiwn 
the  note  sliall  be  a  bar  to  foreclosure  unless 
payment  be  made;  and  that  If  suit  for  fore- 
closure be  brought,  ?150  shall  be  allowed  as 
an  attorney's  fee,  to  be  added  to  the  amount 
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of  the  mortgage.  Gonatrulng  these  condi- 
tions as  a  part  of  the  note,  It  Is  brought  clear- 
ly within  the  decision  of  Stadler  v.  Bank, 
supra,  and  the  cases  last  cited,  and  is  non- 
negotiable.  Again,  the  complaint  alleges  that 
the  note  and  mortgage  were  for  a  valuable 
consideration  "sold,  assigned,  transferred, 
and  set  over"  to  the  plaintiff  by  the  com- 
pany. A  negotiable  Instrument,  payable  to 
order,  must  be  indorsed  by  the  payee,  in  or- 
der to  preserve  its  negotiability  in  the  hands 
of  a  subsequent  bolder.  A  transfer  without 
Indorsement  destroys  its  negotiable  charac- 
ter, and  the  assignee  takes  it  subject  to  all 
such  defenses  as  might  have  been  available 
against  it  in  the  hands  of  the  payee.  Sathre 
V.  Rolfe,  31  Mont.  -. — ,  77  Pac.  431;  Helena 
National  Bank  v.  Rocky  Mt.  Bell  Tel.  C!o.,  20 
Mont.  379,  51  Pac.  829,  63  Anf.  St'  Rep.  628; 
Foreman  v.  Beckwith,  73  Ind.  515;  "1  Daniels 
on  Neg.  Instruments,  {  741. 

The  contention  is  also  made  by  the  appel- 
lants that  a  note,  though  negotiable  in  form, 
If  secured  by  mortgage,  is  not  negotiable  in 
tbis  state,  even  though  it  contains  no  refer- 
ence to  the  mortgage,  and  without  regard  to 
any  conditions  contained  in  the  latter.  This 
contention  is  based  upon  the  provisions  of 
our  statute  (Code  Civ.  Proc.  §  1290),  which 
declares  that  "there  is  but  one  action  for  the 
recovery  of  debt,  or  the  enforcement  of  any 
right  secured  by  mortgage  Upon  real  estfete 
or  personal  property."  In  support  of  this 
contention  counsel  cites,  among  other  cases. 
Brophy  v.  Downey,  26  Mont.  252,  67  Pac.  312, 
and  Largey  v.  Cbapman,  18  Mont  563,  46 
Pac.  808.  These  cases  are  not  directly  In 
point,  as  the  question  here  Involved  was  not 
before  the  court  In  either  of  them.  Counsel 
in  the  argument  did  not  dwell  upon  this 
phase  of  the  case,  nor  press  It  for  decision. 
Inasmuch  as  the  question  involved  is  one  of 
importance,  we  prefer  to  reserve  a  decision 
of  it  until  a  case  arises  In  which  we  may 
have-  the  advantage  of  full  argument.  What 
we  have  already  said  as  to  the  first  three 
contentions  made  by  appellants  Is  determina- 
tive of  this  feature  of  the  case. 

Did  the  plaintiff  take  the  note  subject  to 
the  defense  of  payment  by  Kirk  prior  to  ac- 
tual notice  of  the  assignment?  Section  571 
of  the  Code  of  Civil  Procedure  provides :  "In 
the  case  of  an  assignment  of  a  thing  In  ac- 
tion, tbe  action  by  the  assignee  is  without 
prejudice  to  any  set-off  or  other  defense  ex- 
isting at  the  time  of,  or  before,  notice  of  the 
assignment;  but  this  section  does  not  apply 
to  a  negotiable  promissory  note  "or  bill  of  ex- 
change, transferred  in  good  faith  and  upon 
good  consideration,  before  maturity."  This 
section  was  considered  by  this  court,  and 
construed  In  connection  with  sections  690, 
691,  692,  and  608  of  the  Code  of  Civil  Pro- 
cedure, and  also  section  1982  of  the  Civil 
Code,  relating  to  the  transfer  of  nonnegotia- 
ble  contracts  for  the  payment  of  money  or 
personal  property,  in  Stadler  v.  Bank,  supra. 
The  conclusion  reached  was  that  section  571 


was  rendered  necessary  by  the  enactment  of 
section  570,  which  requircB  all  actions  to  be 
brought  and  prosecuted  In  the  name  of  .the 
real  party  in  Interest  At  the  common 
law  the  assignee  of  a  nonnegotiable  contract 
could  not  sue  in  his  own  name,  but  in  tbe 
name  of  the  assignor  only.  The  change  hav- 
ing been  wrought  by  section  570,  it  became 
necessary'  to  enact  some  such  provisiuu  as 
section  671  to  declare  and  protect  tbe  rights 
of,  the  defendant  as  they  existed  at  the  com- 
mon law,  notwithstanding  tbe  provision  of 
section  570.  It  was  further  held  that  sec- 
tion 571  U  not  in  conflict  with  section  1982 
of  the  Civil  Code,  and  that  neither  in  any 
way  enlarges  the  scope  of  the  other  or  af- 
fects the  purpose  which  It  was  intended  to 
accomplish.  The  purpose  of  the  latter  is,  as 
was  there  held,  to  protect  the  assignee  of  a 
nonnegotiable  contract  against  counter- 
claims, including  set-offs,  alleged  as  defens- 
es, unless  they  fall  within  the  provlBions  of 
sections  600,  691,  692,  and  698,  supra;  that 
is,  unless  they  are  in  existence'  and  avail- 
able at  the  date  of  the  assignment  Its  pur- 
pose is  not  to  affect  in  any  way  or  change  the 
rights  of  the  defendant  arising  out  of  new 
dealings  or  agreements  with  reference  to  the 
particular  contract  had  with  the  creditor  sub- 
sequent to  the  assignment,  but  prior  to  no- 
tice thereof  to  the  defendant.  As  has  been 
said,  the  right  to  avaU  of  these  defenses  is 
protected  by  section  571,  and,  whatever  the 
rights  of  the  defendant  would  have  been  at 
the  common  law  as  against  the  assignee, 
they  have  been  preserved  under  this  section. 
The  court,  speaking  through  Mr.  Justice 
Pigott,  quotes  with  approval  from  Beckwith 
v.  Bank,  9  N.  Y.  211:  "Section  112  was  in- 
tended only  to  introduce  such  alterations 
in  the  mode  of  protecting  them  [the  substan- 
tial rights  of  the  parties]  as  were  rendered 
necessary  by  the  pro'Tlsions  of  sections  111 
and  113,  which  require  in  most  cases  the  real 
party  in  interest  to  be  the  plaintiff.  The 
first  branch  of  the  section  will  have  its  full 
and  appropriate  meaning  if  we  regard  it  as 
providing  that  'in  the  case  of  an  assignment 
of  a  thing  in  action  the  action  by  the  as- 
signee shall'  be  ■without  prejudice  to  any  set- 
off or  other  defense  existing  at  the  time  of, 
or  before  notice  of,  tbe  assignment,'  which 
would  have  been  available  to  the  defendant 
had  the  action  been  brought  in  tbe  name  of 
the  assignor.  In  other  words,  the  provision 
is  that  the  substantial  rights  of  the  defend- 
ant shall  not  be  affected  by  the  substitution 
of  the  assignee  as  plaintiff  in  place  of  the 
assignor."  Then,  after  observing  that  sec- 
tion 112  of  the  New  York  Code  Is  identical 
with  section  571,  supra,  and  that  sections 
111  and  113  are  similar  to  section  570,  supra, 
the  opinion  quotes  from  Myers  v.  Davis,  22 
N.  y.  489,  as  follows:  "The  alteration  of 
the  practice  allowing  the  beneficial  owner  of 
a  chose  in  action,  not  negotiable  at  law,  to 
sue  thereon  in  his  own  name,  does  not 
change  the  actual  rights  of  the  parties  tk^ 


10 


81  PACIFIC  RBPOBTBB. 


OiMt 


any  assignment  •f  It  Tbe  defendants  In 
tbis  action  are  therefore  entitled  to  tbe  same 
defense  -vrhicli  thej  -would  have  had  If  the 
former .  role  had  continued  to  prevail,  and 
this  action  had  been  brought  in  the  name  of 
Watrous  and  Lawrence  (assignors),  and  to 
no  other  or  dltFereni  defense.  The  assignee 
would  have  been  protected  in  bis  equitable 
rights,  notwithstanding  tbe  nonnegotiable 
natii.-e  of  tbe  contract,  to  the  same  extent 
tba^  be  is  entitled  to  bare  them  protected 
now  that  he  can  prosecute  in  bis  own  name. 
The  change  affected  by  tbe  Code  Is  simply 
as  to  tbe  form  in  wblcb  tbe  action  is  to  be 
carried  on." 

From  these  provisions,  thus  construed,  this 
rule  is  therefore  deduced:  That  tbe  assignee 
of  a  nonnegotiable  contract  made  for  tbe 
"payment"  of  money  or  personal  property, 
under  section  1982,  supra,  takes  all  tbe  rights 
of  tbe  assignor,  subject  only  to  tbe  equi- 
ties and  defenses  existing  in  favor  of  tbe 
maker  at  the  time  of  the  assignment,  and 
that  matters  arising  out  of  subsequent  deal- 
ings between  the  maker  and  assignor,  not 
relating  to  the  contract,  bnt  wblcb  would 
be  defenses  in  an  action  by  tbe  assignor, 
are  not  available  as  against  the  assignee, 
even  though  notice  of  the  assignment  be  not 
given  to  tbe  maker;  but  that  in  order  to 
cut  off  defenses  arising  out  of  dealings  with 
relation  to  tbe  contract  itself  between  tbe 
maker  and  assignor  after  tbe  assignment — • 
Such  as  payment,  release,  etc. — notice  of  tbe 
assignment  is  necessary;  so  tbat  under  sec 
tlon  571,  supra,  if  the  maker,  without  no- 
tice of  the  assignment,  in  good  faltb  pays 
tbe  assignor  tbe  amoimt  of  tbe  debt  or  obli- 
gation, and  takes  an  acquittance,  tfila  con- 
stitutes a  complete  defense  to  a  suit  by  tbe 
assignee. 

2.  What  was  tbe  ^ect  of  tbe  payment  to 
the  company  by  Kirk  after  record  of  tbe  as- 
signment of  tbe  note  and  mortgage  to  the 
plaintiff?  A  mortgage  is  a  conveyance  with- 
in the  meaning  of  the  record  laws  of  this 
state  (Civ.  Code,  ||  1610,  1641,  and  1642) 
though  It  is  a  conveyance  of  a  chattel  in- 
terest only  (Civ.  Code,  |  3810  et  seq.;  Hull 
T.  Diebl,  21  Mont  71,  52  Pac.  6S2;  Mueller 
T.  Renkes,  31  Mont  — ,  77  Pac.  612).  Title 
to  it  passes  to  an  assignee  by  assignment 
of  tbe  debt  or  obligation  secured  by  it 
(Civ.  Code,  {  3S2S);  for  tbe  mortgage  U 
but  an  Incident— a  security—and,  independ- 
ent of  the  debt  bas  no  assignable  quality. 
Such  an  assignment  is  a  mere  nullity.  Rader 
V.  Brvin,  1  Mont  632;  Polbemus  v.  Trainer, 
80  Cal.  6S6.  Where  there  is  no  written  evi- 
dence of  tbe  debt  or  obligation,  tbe  mort- 
gage is  evidence  both  of  tbe  debt  and  tbe 
security  for  its  payment  Nevertheless  the 
debt  is  tbe  principal  thing,  and  the  title  to 
the  mortgage  must  follow  an  assignment  of 
It  Civ.  Code,  I  3825.  The  appellants  con- 
tend that  though  the  assignment  of  the 
mortgage  to  Cornish  was  recorded  long  be- 
fore tbe  purchase  and  payment  by  Kirk  to 


tbe  company,  this  gave  eonstroctlTe  notice 
to  those  persons  only  who  derived  title  to 
tbe  mortgage  from  tbe  company,  and  there- 
fore that  tbe  record  was  not  notice  to  Wool- 
verton,  or  to  Kirk,  so  as  to  invalidate  Kirk's 
payment  to  tbe  company.  Tbe  ground  of 
this  contention,  as  counsel  asserts,  is  tbat 
section  3S23  of  tbe  Civil  Code  expressly 
declares  tbat  tbe  record  of  tbe  assignment 
gives  notice  only  to  persons  deriving  title 
from  the  assignor.  This  section  provides: 
"An  assignment  of  a  mortgage  may  be  re- 
corded in  like  manner  as  a  mortgage,  and 
such  record  operates  as  notice  to  all  per- 
sons subsequently  deriving  title  to  tbe  mort- 
gage from  the  assignor."  Section  3824,  bow- 
ever,  provides  further:  "When  the  mortgage 
Is  executed  as  security  for  money  due,  or 
to  become  due,  on  a  promissory  note,  bond, 
or  other  Instmment  designated  in  tbe  mort- 
gage, tbe  record  of  the  assignment  of  the 
mortgage  Is  not  of  itself,  notice  to  a  mort- 
gagor, his  heirs,  or  personal  representatives, 
so  as  to  Invalidate  any  payment  made  by 
them,  or  either  of  them,  to  the  person  hold- 
ing such  note,  bond  or  other  Instrument" 
Section  3823  does  not  declare  that  tbe  assign- 
ment shall  be  notice  to  suph  persons  only 
as  derive  title  from  the  assignor;  while  from 
tbe  language  of  section  3824  there  arises  a 
strong  implication  tbat  such  a  record  does 
operate  as  notice  to  a  mortgagor,  so  as  to 
Invalidate  any  payment  made  by  him,  bis 
heirs  or  personal  representatives,  to  any  one 
not  holding  the  note,  bond,  or  other  Instru- 
ment Under  section  1610,  supra,  the  rec- 
ord is  notice  to  all  persons  of  tbe  contents  of 
tbe  assignment 

Construing  all  these  provisions  together, 
tbe  conclusion  seems  inevitable  that  tbe 
record  operates  as  notice  to  all  persons  deal- 
ing with  tbe  assignor  in  any  capacity  what- 
ever, with  the  exception  of  those  designated 
in  section  3824;  and  even  these  are  pro- 
tected only  when  the  assignor  holds  tbe 
evidence  of  tbe  debt  Such  being  tbe  case, 
the  payment  to  tbe  company  by  tbe  Woolver- 
tons  would  have  been  ineffectual  to  dis- 
charge tbe  mortgage  In  tbe  absence  of  a 
showing  by  appropriate  allegation  tbat  the 
company  held  the  note.  Much  less,  then, 
was  tbe  incumbrance  discharged  by  payment 
made  by  Kirk,  for,  so  far  as  the  allegations 
show,  tbe  company  was  not  at  tbe  date  of 
tbe  payment  in  possession  of  tbe  note;  nor 
Is  he  Included  within  tbe  class  who  might 
have  discharged  tbe  mortgage  by  payment 
to  the  bolder  of  tbe  note  prior  to  actual  no- 
tice of  tbe  assignment  His  payment  there- 
fore, must  be  regarded  as  having  been  made 
at  bis  own  risk,  and  as  being  wholly  Inef- 
fectual to  discharge  tbe  mortgage. 

The  construction  of  these  provisions  Is 
attended  with  some  difficulty;  but  tbe  con- 
clusion stated  is  supported  by  tbe  Supreme 
Court  of  California  under  identical  statutes 
(Rodgers  v.  Peckham,  120  Cal.  238,  52  Paa 
483;  Woodward  t.  ifp^^bf^  Cal-  283,  61 
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Pac.  2,  542,  63  Am.  St.  Rep,  108),  and  by  the 
courts  of  otoer  states  having  similar  provi- 
sions (1  Jones  on  Mortgages,  §  480;  Van 
Kenren  v.  Corkins,  66  N.  Y.  77;  Brewster 
V.  Games,  103  N.  T.  556,  9  N.  R  323;  Olson 
▼.  Northwestern  Gnaranty  Loan  Co.,  65  Minn. 
475.  68  N.  W.  100;  Wllltems  v.  Keyes,  80 
Mich.  290,  51  N.  W.  520,  30  Am.  St.  Rep.  438; 
Lamed  v.  Donovan,  155  N.  Y.  341,  49  N.  E. 
942;  Vlele  v.  Judson,  82  N.  Y.  32).  In  pur- 
chasing the  mortgaged  property  from  Wool- 
verton.  Kirk  purchased  it  with  notice  of  the 
contents  of  the  assignment  by  the  company 
to  the  plaintifl!,  for  he  was  bound  to  read 
the  record  and  ascertain  the  facts  shown  by 
it.  It  was  a  clear  indication  to  him  that 
the  assignment  had  been  made,' and  that 
he  could  not  discharge  the  mortgage  by  pay- 
ing the  debt  secured  by  it  to  the  company. 
Nor  was  the  company  authorized  to  release 
the  mortgage  upon  payment  to  it  by  him, 
80  as  to  make  the  defendant  Metheny  an 
Innocent  purchaser  for  value,  free  from  the 
incumbrance  of  the  mortgage.  Metheny,  in 
dealing  with  the  mortgaged  property,  had 
full  notice  of  the  fact  that  payment  to  the 
company  would  not  discharge  the  mortgage. 
He  was  therefore  not  entitled  to  rely  upon 
the  release  executed  by  the  company,  but 
was  equally  bound  with  Kirk  by  the  knowl- 
edge derived  from  the  record.  The  mortgage 
in  the  hands  of  the  plaintiff  was  therefore  a 
valid  Men  upon  the  property  in  the  hands  of 
Metheny,  unless  the  facts  alleged  in  either 
the  third  or  fourth  coimts  of  the  answer,  or 
both  of  them,  constitute  a  defense. 

3.  The  allegations  of  the  third  paragraph 
of  the  answer,  intended  to  show  an  agency 
in  the  company  to  collect  the  indebtedness 
and  discharge  of  the  mortgage,  are  wholly 
insulBcient  for  that  purpose.  In  substance 
it  is  alleged  that  the  plaintiff  gave  no  no- 
tice to  the  defendants  of  bis  ownership  of 
the  mortgage,  and,  besides,  permitted  the 
company  to  collect  the  installments  of  in- 
terest from  time  to  time  as  they  fell  due. 
As  we  have  seen,  the  assignment  was  re- 
corded. This  was  notice  to  both  Kirk  and 
Metheny  that  they  could  not  safely  pay  to 
any  one  but  the  plaintiff  or  his  duly  au- 
thorized agent  The  mere  fact  that  the  com- 
pany acted  as  the  agent  of  the  plaintiff  in 
collecting  the  interest  and  delivering  the  can- 
celed coupons  is  not  sufficient  to  show  au- 
thority to  collect  the  principal 'and  discharge 
the  mortgage.  Stark  v.  Olsen,  44  Neb.  G46, 
63  N.  W.  37.  If,  in  addition  to  this  fact,  It 
were  alleged  that  the  company,  at  the  time 
of  payment,  had  the  note  in  its  possession, 
the  inference  might  be  permissible  that  it 
was  the  agent  to  collect  it.  In  dealing  with 
a  supposed  agent,  however.  Kirk  was  bound 
to  ascertain  the  scope  of  its  authority;  oth- 
erwise he  assumed  the  risk,  and  he  and  his 
grantee  must  suffer  the  consequences. 
Dodge  v.  Blrkenfleld,  20  Mont.  115,  49  Pac. 
mo.  In  Smith  v.  Kldd.  68  N.  Y.  130,  23 
Am.  Rep.  157,  it  is  said:    "Neither  was  the 


defendant  warranted  by  the  fatt  of  the  at- 
torney being  authorized  to  collect  the  in- 
terest in  inferring  that  he  was  also  au- 
thorized to  receive  the  principal.  Such  au- 
thority, in  the  absence  of  direct  proof,  may, 
in  some  cases,  be  inferred  from  tlie  attor- 
ney having  possession  of  the  bond  and  mort- 
gage, but  In  such  cases  it  is  incumbent  upon 
the  debtor  who  makes  payments  to  the  at- 
torney to  show  that  the  securities  were  in 
his  possession  on  each  occasion  when  the 
payments  were  made,  for  the  withdrawal  of 
the  securities  would  be  a  revocation  of  the 
authority."  In  the  same  case  it  is  also  said: 
"If  money  be  due  on  a  written  security,  it 
is  the  duty  of  the  debtor,  if  he  pay  to  an 
agent,  to  see  that  the  person  to  whom  be 
pays  it  is  in  possession  of  the  security,  For, 
though  the  money  may  have  been  advanced 
tlirough  the  medium  of  the  agent,  yet  if 
the  security  do  not  remain  in  his  possession, 
a  payment  to  him  will  not  discharge  the  debt- 
or." Ck>rnl8b,  the  plaintiff,  had  done  all  in 
his  power  to  notify  all  persons  dealing  with 
the  company  with  reference  to  the  mortgage 
that  he  was  the  owner  of  it.  Under  the  cir- 
cumstances, payment  by  Woolverton  would 
not  have  been  effectual,  for,  so  far  as  the 
answer  shows,  the  company  was  not  in  pos- 
session of  the  security.  Much  less  can  Kirk 
and  Metheny  claim  that  the  debt  was  dis- 
charged by  Kirk's  payment  That  payment 
must  be  made  a  second  time  by  Kirk  is  a 
distinct  hardship  upon  him;  but,  so  far 
as  the  allegations  of  the  answer  show,  it 
would  be  equally  as  great  a  hardship  to 
deny  the  plaintiff  the  right  to  collect  the 
money  paid  by  him  for  the  mortgage.  The 
plaintiff  did  not  fall  to  take  the  precautions 
necessary  to  protect  himself.  Kirk  was 
guilty  of  negligence  in  this  behalf,  and  of 
the  two,  he,  being  in  fault,  must  suffer. 

4.  Nor  do  we  think  the  facts  alleged  in 
the  fourth  paragraph  of  the  answer  sufficient 
to  estop  the  plaintiff.  Having  given  notice 
of  the  assignment  in  the  manner  provided  in 
the  statute,  he  was  not  thereafter  bound 
to  do  anything  to  protect  the  defendants 
against  the  criminality  and  fraudulent  con- 
duct of  the  officers  of  the  company.  Nor, 
after  the  company  became  insolvent,  was  he 
compelled  to  proceed  at  once  to  enforce  the 
collection  of  the  debt.  So  far  as  the  record 
shows,  he  knew  no  more  of  the  condition  of 
the  affairs  of  the  company  than  did  the  de- 
fendants; and,  if  he  had  known,  it  did  not 
follow  that  he  knew  of  the  payment  by  Kirk, 
and  the  release  of  the  mortgage  by  the  com- 
pany. His  recorded  assignment  being  notice 
of  his  rights,  he  was  not  bound  to  take  notice 
of  subsequent  dealings  of  the  company  with 
any  of  the  defendants  with  reference  to  the 
mortgage;  and  while  his  delay  in  pursuing 
his  debtor  may  seem  peculiar,  or  even  sus- 
picious, this  Is  not  sufficient  to  estop  him. 
He  had  the  full  time  allowed  by  the  statute 
of  limitations  In  which  to  bring  his  action. 
There  la  nothing  alleged  in  the  answer  teniS^v^ 
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log  to  show  that  he  failed  to  apeak  when  be 
should,  or  that  he  actively -or  passively  misled 
the  defendants,  or  any  of  them,  to  their 
prejudice  by  anything  that  be  did  or  failed 
to  do. 

For  these  reasons  we  think  the  action  of 
the  court  l>elow  in  sustaining  the  demurrer 
was  correct,  and  that  the  Judgment  should 
be  affirmed. 

Affirmed. 

MILBUBN  and  HOLLO  WAX.  JJ.,  concur. 


(32  Mont.  4»5) 

STATE  V.  FBANOESCHL 
(Supreme  Court  of  Montana.    June  6,  1905.) 

1.  Appeal— Filing  Bbiefs— Failubs  to  Ob- 
8ebve  kule. 

Sup.  Ct  rule  10,  subsec.  6  (57  Pac.  vii),  pro- 
viding tbat  where  an  appellant  is  in  default  in 
filing  bis  brief  the  case  may  be  dismissed  on 
motion,  will  not  be  relaxed  where  counsel  was 
not  prevented  from  observing  it  by  press  of 
other  professional  duties,  or  interruptions  caus- 
ed by  illness  or  the  like. 

2.  Same— KBCOB0— Alteration. 

Where  counsel  for  appellant  was  allowed 
by  the  clerk  to  take  the  record  from  the  clerk's 
office,  and  the  record  was  rearranged  in  certain 
particulars,  and  there  was  incorporated  in  it  a 
certificate  of  the  trial  judge  settling  the  bill  of 
exceptions  and  the  notice  of  appeal,  and  there 
was  added  an  entirely  new  certificate  of  the 
clerk  of  the  district  court,  bearing  date  a  month 
later  than  the  Supreme  Court  file  marks,  though 
counsel  for  appellant  filed  a  suggestion  of  dim- 
inution of  the  record,  and  asked  for  an  order  of 
the  district  court  to  correct  the  detects  and 
supply  the  omissions,  the  appeal  would  be  dis- 
missed. 

Appeal  from  District  Onrt,  Silver  Bow 
County;  John  B.  MeClernan,  Judge. 

Salvatore  Pranceschi  was  convicted  of 
murder,  and  he  appeals.    Dismissed. 

Alexander  Mackel  and  William  Meyer,  for 
appellant.  Albert  J.  Galen,  Peter  Breen,  and 
Daniel  Yancey,  for  the  State. 

BRANTLT,  C.  J.  The  defendant  was  con- 
victed of  murder,  and  sentenced  to  a  term 
of  imprisonment  in  the  state  prison.  From 
the  Judgment  and  an. order  denying  him  a 
new  trial  he  has  appealed.  The  Attorney 
General  has  submitted  a  motion  to  dismiss 
the  appeals  on  the  grounds  (1)  that  the  ap- 
pellant has  failed  to  file  his  brief  as  requir- 
ed by  the  rules;  and  (2)  that  after  the  rec- 
ord was  filed  with  the  clerk  of  this  court  it 
was  withdrawn  from  his  custody  by  appel- 
lant's counsel,  and  so  changed  in  important 
particulars  while  in  their  custody  as  to  de- 
stroy its  character  as  a  record  of  this  court. 

1.  The  first  ground  of  the  motion  is  a  suffi- 
cient reason  for  a  dismissal  of  the  appeal,  no 
sufficient  excuse  being  made  to  appear  why 
the  rule  has  not  been  observed.  Rule  10, 
subd.  5  (57  Pac.  vii).  This  rule  has  often  been 
relaxed  upon  proper  application,  and  almost 
as  a  matter  of  course,  where  counsel  have 
been,  prevented  from  observing  it  by  press 


of  other  professional  duties,  or  Interruptlona 
caused  by  illness  or  the  like.  This  is  not 
such  a  case. 

2.  The  facts  upon  which  the  second  ground 
of  the  motion  Is  based  are  the  following: 
The  appeals  were  perfected  some  time  during 
the  latter  part  of  1904.  After  a  delay  OL'  90 
days  beyond  the  time  allowed  by  the  ruld 
for  filing  the  record  in  this  court,  such  delay 
having  been  waived  by  the  Attorney  General 
by  stipulation,  the  record  was  finally  filed 
with  the  clerk  on  April  6th  of  this  year.  On 
April  lOtb  counsel  were  allowed  by  the  clerk 
to  take  the  record  from  his  office — for  a  pur- 
pose not  then  apparent — to  their  office,  in  the 
city  of  Butte.  On  May  19th  a  transcript  of 
another  or  changed  record  was  transmitted 
by  the  clerk  of  the  district  court  to  the  cleric 
of  this  court,  with  a  request  that  he  file  the 
same  as  the  record  in  the  case.  The  chan- 
ges made  hi  it,  so  far  as  can  now  be  ascer- 
tained, were  the  removal  of  the  cover,  with 
the  file  -marks  of  the  clerk  of  this  court 
thereon,  and  the  substitution  of  another;  a 
rearrangement  of  It  in  certain  particulars, 
and  the  incorporation  in  it  of  a  certificate 
of  the  trial  Judge  settling  the  bill  of  excep- 
tions, and  the  notices  of  appeal,  besides  the 
addition  of^  an  entirely  new  certificate  of  the 
clerk  of  the  district  court,  bearing  date  more 
than  a  month  later  than  the  file  marks  of  the 
clerk  of  this  court  The  clerk  refused  to  file 
this  document  Thereupon  the  motion  to 
dismiss  was  filed  by  the  Attorney  GeneraL 
As  soon  as  they  were  notified  of  the  mo- 
tion, coimsel  for  appellant  filed  a  suggestion 
of  diminution  of  the  record,  and  asked  for 
an  order  directing  the  clerk  of  the  district 
court  to  correct  the  defects  and  supply  the 
omissions.  It  is  not  now  within  the  power 
of  this  court  to  grant  this  order,  because 
counsel  have  not  returned  the  record  taken 
from  the  custody  of  the  clerk.  Upon  their 
own  showing  they  cannot  now  do  so,  because 
its  identity  has  been  destroyed.  The  clerk 
was  clearly  right  in  refusing  to  file  the  new 
document  presented  to  him,  for  it  is  not  the 
record  which  counsel  took  from  his  custody, 
nor  is  it  a  substitute  for  the  original  made 
by  authority  of  the  court.  It  la  in  fact  no 
record  at  all,  nor  is  there  now  on  file  any 
record  in  the  case  which  this  court  can  cor- 
rect It  is  not  clear  who  is  to  blame  for 
the  condition  presented — whether  counsel 
for  appellant  or  the  clerk  of  the  district 
court;  but  counsel  are  responsible,  because 
but  for  their  action  the  integrity  of  the  rec- 
ord would  have  been  preserved,  and  they 
and  theh:  client  must  bear  the  consequences. 
Counsel  took  the  record  away.  They  were 
responsible  for  its  return  in  the  same  condi- 
tion as  when  they  got  it.  Though  the  clerk 
of  the  district  court  assumes  sole  responsi- 
bility for  the  present  condition,  counsel 
should  have  brought  the  matter  to  the  atten- 
tion of  this  court,  and  asked  that  the  record 
be  restored  or  substituted.  Instead  of  doing 
this,  they  contented  t^^5|g^ys8j^^toi[ii8« 
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the  clerk  of  tbe  district  coort  to  lodge  the 
new  document  with  tbe  cleric  of  this  court, 
add  leaylng  it  with  him  until  necessity  to  do 
something  was  made  urgent  by  the  motion  to 
dismiss.  This  court  has  been  exceedingly 
liberal  in  permitting  amendments,  but  it  can- 
not recognize  the  practice  pursued  in  this 
case,  for  the  reason  that,  if  permitted,  it 
would  lead  to  tbe  utmost  confusion  and  un- 
certainty. In  such  cases  we  may  not  stop 
to  Inquire  whether  tbe  particular  offense  has 
proceeded  from  Ignorance  or  a  willfol  dis- 
regard of  propriety,  but  will  follow  the 
course  adopted  by  this  court  in  McDonald  t, 
Shreve,  12  Mont  82,  29  Pac.  729,  and  dis- 
miss the  appeal  The  appeals  are  accord- 
ingly dismissed. 
Dismissed. 

MIIiBURM  and  BOLLOWAT,  J7«  concor. 


<32  Mont  480) 
MONTANA   ORB   PURCHASING   CO.   r. 
AiAHKR,  County  Treasurer. 

(Supreme  Court  of  Montana.    June  8,  1909.) 
1.  Taxation— BoABD  or  Equalization— In- 

CBXASC    IN    ASSESSHENT— NECESSITT   Of    NO- 

TiCB— Stathtobt  Pbovisionb. 

Under  Pol.  Code,  |  37&t,  authorizing  the 
county  board  of  equalization,  after  (iving  notice 
in  such  manner  as  it  may  by  rule  prescribe,  to 
Increase  or  lower  any  assessment,  etc,  and  sec- 
tion 3789,  proTiding  that  during  the  session  of 
the  board  oi  county  commissioners  it  may  direct 
the  assessor  to  add  to  the  amount,  number,  or 
quantity  of  proi>erty,  when  a  false  or  Incompe- 
tent list  has  been  rendered,  and  to  make  and 
enter  new  assessments,  and  requiring  10  days' 
notice  to  all  persons  Interested  of  tbe  day  fixed 
for  the  investigation  of  tbe  matter,  whether  an 
attempted  change  in  an  assessment  without  no- 
tice be  considered  as  an  increase  in  the  assessed 
valuation  under  section  3781,  or  as  a  correc- 
tion which  the  board  ordered  the  assessor  to 
,  make  under  section  3789,  is  Immaterial,  as  in 
either  event  previous  notice  to  the  taxpayer  is 
Jurisdictional. 

Z  Sahx— Faildbs  to  Gits  Nottok— Emor— 
Waives. 

Failure  by  tbe  board  of  equalization  to  give 
a  taxpayer  the  10  days'  notice  of  an  Increase 
in  bis  assessment,  as  required  by  Pol.  Code,  { 
87S9,  is  not  waived  bv  his  voluntarily  appear- 
ing before  the  board  after  a  raise  has  been  made 
and  seeking  a  reduction  of  tbe  assessment 
8.  Samb— Final  Action  or  Board— Recobd. 

An  entry  on  tbe  minutes  of  the  board,  made 
on  July  29th,  after  reciting  errors  in  the  re- 
turns made  to  the  assessor,  directed  htm  to 
make  tbe  proper  correction  m  the  assessment 
etc,  and  the  pleadings  admitted  that  the 
board  made  the  entry  with  respect  to  the  assess- 
ment in  the  amount  stated  in  the  entry.  Held 
that,  no  other  changes  or  records  being  shown, 
a  conteotloB  that  final  action  was  not  taken  in 
the  matter  until  after  the  taxpayer's  aijpear- 
ance  on  August  7th  and  10th  was  without  merit 
4.  Sake — Contbadicting  Minute  Entbies  or 
BoABD — ^Parol  Evidence. 

Parol  evidence  is  inadmissible  to  contra- 
dict or  vary  recitals  in  the  minute  entries  of 
the  board  of  equalization's  proceedings,  and  to 
show  that  final  action  on  an  incrpn^e  of  assess- 
ment was  not  actually  taken  until  after  tbe  date 
recited  in  the  miftur.es. 


5.  Sake-^ukisdiction  or  Boakd— AnmiA- 

TivE  Showing— Necessitt  Fob. 

As  the  board  of  equalization,  acting  on  as- 
sessments of  property,  is  a  special  tribunal  of 
limited  and  inferior  powers,  the  facts  showing 
its  jurisdiction  to  act  in  any  given  instance  must 
appear  affirmatively  from  the  record  of  Its  pro- 
ceedings. 

6.  Sake. 

Where  the  minutes  of  the  board  of  equal- 
isation showed  that  it  met  July  20th,  and  that 
a  raise  In  an  assessment  was  made  July  29th, 
and  before  any  appearance  on  the  taxpayer's 
part  it  appeared  that  the  10  days'  notice  of 
the  raise,  required  by  Pol.  Code,  }  8781,  could 
not  have  been  given,  and  the  board  was  without 
jurisdiction  in  the  matter. 

7.  Same— Remedy  of  Taxpateb— Injunction. 

Pol.  Code,  f  4023,  provides:  "No  injunc- 
tion must  be  granted  by  any  court  or  Judge  to 
restrain  the  collection  of  any  tax,  •  •  •  nor 
to  restrain  tbe  sale  of  aUy  property  for  the  non- 
payment of  taxes,  except :  (1)  Where  the  tax 
*  *  *  sought  to  be  enjoined  is  illegal,  or  is 
not  authorized  by  law.  •  *^  *  (2)  Where  the 
property  is  exempt  from  taxation."  Section 
4024  provides  for  the  payment  of  taxes  deemed 
unlawful  under  protest  and  for  a  suit  at  law  by 
tbe  taxpayer  to  recover  back  the  same.  Sec- 
tion 4025  provides  for  the  rendition  of  Judg- 
ment iu  such  cases.  Section  4020  provides : 
"The  remedy  thereby  (hereby)  provided  shall 
supersede  the  remedy  of  injunction  and  all  oth- 
er remedies  which  might  t>e  invoked  to  prevent 
tbe  collection  of  taxes  *  *  •  alleged  to  be 
irregularly  levied  or  demanded,  except  in  un- 
usual cases,  where  the  remedy  hereby  provided 
is  deemed  by  the  court'to  be  inadeqnate."  Held 
that,  where  an  Increase  in  an  assessment  made 
by  the  board  of  equalization  was  void  for  fall- 
ore  to  give  tbe  10  days'  notice  required  by  Pol. 
Code,  {3789,  injunction  lay  to  restrain  the  col- 
lection of  taxes  computed  on  the  raised  valuation. 

8.  Same— Deobeb— Payment   or  Taxes   Ad- 
mitted TO  BE  Dub  as  Condition  Pbbob- 

DENT. 

Where  the  board  of  equalization  raised  an 
assessment  without  giving  the  10  days'  notice 
required  by  Pol.  Code,  |  3789,  a  decree  enjoining 
the  county  treasurer  from  selling  tUe  property 
to  pay  the  taxes  computed  on  the  mined  valua- 
tion, without  requiring,  as  a  condition  prece- 
dent, the  payment  of  the  tax  admitted  by  the 
taxpayer  to  be  due,  was  erroneous. 

Appeal  from  District  Court,  Silver  Bow 
County;    BJ.  W.  Harney,  Judge. 

Action  by  the  Montana  Ore  Purchasing 
Company  against  James  Maher,  county  treas- 
urer of  Silver  Bow  county,  Mont  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Modified  and  affirmed. 

Albert  J.  Galen,  Alty.  Gen..  F.  W.  Mettler, 
and  Bruce  Kreroer,  for  appellant  James 
M.  Denny  and  Robert  R.  Wedekind,  for 
respondent 

HOLLOWAY,  J.  This  is  an  appeal  from 
a  final  judgment.  It  is  alleged  in  tbe  com- 
plaint that  after  the  1st  day  of  June,  1903, 
tbe  Montana  Ore  Purchasing  Company  fur- 
nished to  the  county  assessor  of  Sliver  Bow 
county  a  verified  statement  of  tbe  net  pro- 
ceeds of  its  mines  for  the  year  immediately 
prior  to  June  1,  1903,  showing  such  net  pro- 
ceeds to  be  $001,250.23;  that  the  county 
assessor  extended  tbe  assessment  on  the 
rolls  without  change,  and  In  tbe  due  course 
of  tals  busineaa  turned  over  the  assessment 
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roll  to  the  county  clerk;  that  afterwards 
the  county  commissioners  met,  and  organ- 
ized as  a  hoard  of  equalization,  and  adopted 
rules,  as  provided  by  section  3781  of  the 
Political  Code.  Rule  7  is  as  follows:  "That 
a  notice  of  ten  days  from  date  in  writing  be 
given  to  property  owners  or  their  agents,  to 
appear  before  the  board  of  equalization  and 
show  cause  why  assessments  for  the  -current 
year  should  not  be  Increased."  It  Is  further 
alleged  that,  without  giving  the  respondent 
company  any  notice  whatever.  Its  assessment 
was  increased  to  $843,346;  that  respondent 
tendered  the  amount  of  taxes  due  upon  the 
assessed  valuation  of  $601,250.23,  but  this  was 
refused,  and  the  taxes  computed  upon  the 
valuation  of  $843,346  demanded;  that  the 
coimty  treasurer  afterwards  advertised  the 
property  of  the  respondent  company  for  sale 
to  pay  the  taxes  then  delinquent.  Ability, 
readiness,  and  willingness  to  pay  the  tax  ad- 
mitted to  be  due  is  alleged.  The  prayer  is 
that  it  be  adjudged  that  the  increase  in  re- 
spondent's assessment,  together  with  the  tax 
levied  upon  such  increase,  be  declared  void, 
that  the  court  adjudge  that  the  amount  ten- 
dered is  the  correct  amount  due  for  its 
taxes,  and  that  an  injunction  issue  to  pre- 
vent the  sale  of  its  property.  The  answer 
raises  but  few  issues.  It  is  alleged  that  the 
return  made  by  the  respondent  company  to 
the  assessor  contained  information  from 
which  It  appeared  that  a  mistake  In  calcu- 
lation had  been  made,  and  that  according  to 
such  return  the  sum  of  $843,346.24  was  the 
actual  value  of  the  net  proceeds  of  respond- 
ent's mines.  It  Is  also  alleged  that  the  re- 
spondent appeared  before  the  board  of  equal- 
ization and  sought  a  reduction  of  its  assess- 
ment. The  cause  was  tried  to  the  court, 
Avhich  found  In  favor  of  respondent,  and  en- 
tered a  decree  adjudging  that  the  tax  levied 
upon  the  Increased  assessment  of  $242,096.01 
was  void,  and  that  the  amount  tendered  by 
the  plalntift  company  was  the  amoimt  of  tax- 
es legally  levied  upon  its  property,  and  en- 
joined the  treasurer  from  proceeding  further 
In  the  matter  of  the  sale  of  its  property. 
From  this  judgment  the  county  treasurer  ap- 
peals. 

Only  three  questions  are  presented  for  de- 
terniiuation:  (1)  Was  the  act  of  the  board  of 
equalization  In  correcting  the  respondent's 
assessment  and  raising  the  valuation  of  its 
property  for  the  purpose  of  taxation  from 
$601,250.23  to  $843,346.24,  without  first  giving 
notice  to  the  respondent,  illegal,  and  the  tax 
on  such  Increase  void?  (2)  Did  the  volun- 
tary appearance  of  the  respondent  before  the 
board,  after  the  change  had  been  made,  cure 
the  lack  of  notice  In  the  first  Instance?  <3) 
Did  the  respondent  pursue  the  proper  rem- 
edy? These  questions  have  all  been  deter- 
mined by  comparatively  recent  decisions  of 
this  court. 

1.  The  authority  of  the  county  board  of 
equallzatlou  to  make  any  increase  in  the  as- 


sessed valuation  of  property,  or  to  order  the 
assessor  to  make  any  correction  in  an  assess- 
ment which  has  the  effect  of  adding  to  the 
amount  of  taxes  which  the  taxpayer  will  be 
called  upon  to  pay,  is  found  in  sections  3781 
and  3789  of  the  Political  Code,  which  sec- 
tions read  as  follows: 

"Sec.  3781.  The  board  has  power,  after  giv- 
ing notice  In  such  manner  as  it  may,  by  rule, 
prescribe,  to  Increase  or  lower  any  assess- 
ment contained  In  the  assessment  book,  so 
as  to  equalize  the  assessment  of  the  property 
contained  therein,  and  make  the  assessment 
conform  to  the  true  value  of  such  property  In 
money." 

"Sec.  3789.  During  the  session  of  the  board 
of  county  commissioners  it  may  direct  the 
assessor  to  assess  any  taxable  property  that 
has  escaped  assessment,  or  to  add  to  the 
amount,  number  or  quantity  of  property 
when  a  false  or  incomplete  list  has  been  ren- 
dered, and  to  make  and  enter  new  assess- 
ntents  (at  the  same  time  canceling  previous 
entries)  when  any  assessment  made  by  him 
Is  deemed  by  the  board  so  incomplete  as  to 
render  doubtful  the  collection  of  the  tax; 
but  the  clerk  must  notify  all  persons  interest- 
ed, by  letter  deposited  in  the  postofflee,  post- 
paid, and  addressed  to  the  person  interested, 
at  least  ten  days  before  action  is  taken,  of 
the  day  fixed  when  the  matter  will  be  inves- 
tigated." 

As  the  board,  by  its  rule  No.  7,  prescribed 
that  10  dftys'  previous  notice  should  be  given 
before  an  Increase  in  an  assessment  should 
be  made,  It  becomes  entirely  immaterial 
whether  this  change  be  considered  as  one 
made  by  the  board  for  the  purpose  of  Increas- 
ing the  assessed  valuation  of  this  company's 
property,  as  provided  by  section  3781  above, 
or  whether  it  be  considered  as  a  correction 
which  the  board  ordered  the  assessor  to 
make  under  the  provisions  of  section  3789 
above;  for  in  either  event  10  days'  previous 
notice  to  the  taxpayer  was  es-sential  to  con- 
fer upon  the  board  power  to  make  the  change 
In  ^e  one  Instance,  or  to  order  It  done  in  the 
other. 

This  question  was  lately  fully  discussed 
by  this  court  and  determined  in  Western 
Ranches  Ltd.  v.  Custer  County,  28  Mont  278, 
72  Pac.  659,  and  that  case  is  decisive  of  this 
question.  In  that  case  the  board  proceeded 
under  section  3789.  There  was  a  failure  to 
give  notice  to  the  taxpayer,  as  in  this  in- 
stance, and  respecting  the  action  of  the 
board  In  making  such  change  without  previ- 
ous notice  to  the  taxpayer  this  court  said, 
"It  Is  patent  that  the  board  had  no  Jurisdic- 
tion to  Increase  the  plaintiff's  assessment 
without  first  giving  the  10  days'  notice  pro- 
vided by  statute,"  and  then  quoted  with  ap- 
proval the  following  language  from  the  case 
of  the  same  title  in  89  Fed.  577:  "Did  the 
failure  to  give  the  notice  before  the  listing 
of  the  property  invalidate  the  tax?  I  think 
it  did.  The  notice  required  by  this  section 
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was  for  the  protection  of  the  taxpayer,  and 
intended  to  give  him  a  hearing  before  the 
listing  of  his  property  in  a  supplemental  list, 
and  was  jurisdictional.  Without  such  notice 
the  board  of  equalization  has  no  right  to  or- 
der the  assessor  to  make  the  suppleniental 
list.  Cooley,  Tax'n  [2d  Ed.]  3C2-3C0;  French 
T.  Edwards,  13  Wall.  506,  20  L.  Ed.  702; 
Powder  River  Cattle  Co.  v.  Board  of  Com- 
missioners of  Custer  Co.  (C.  C.)  45  Fed.  323; 
Dykes  v.  Mortgage  Co.,  2  Kan.  App.  217,  43 
Pac.  268."  See  State  v.  EquallzaUon  Board, 
18  Mont  473,  at  page  477,  46  Pac.  206,  at 
page  267;  27  Enc.  Law  (2d  Ed.)  704,  705,  and 
numerous  cases  cited. 

2.  Was  the  failure  to  give  notice  cured 
by  the  company's  voluntary  appearance  on 
August  7th  and  10th,  after  the  raise  had  been 
made?  This  question  also  was  determined 
by  this  court  in  the  case  cited  above,  where 
It  is  said:  "The  failure  to  give  plaintiff  the 
required  notice  having  rendered  the  tax  ille- 
gal because  the  board  had  acquired  no  ju- 
risdiction to  act  with  reference  thereto,  the 
fact  that  the  plaintiff  voluntarily  appeared 
on  August  8th,  and  asked  a  reduction  of  Its 
asssessment,  which  was  partially  granted, 
did  not  obviate  or  waive  the  want  of  juris- 
diction in  the  board's  original  action.  This 
question  was  not  raised  in  Cosier  v.  McMil- 
lan, 22  Mont.  484,  56  Pac.  965,  cited  by  de- 
fendant. Plaintiff  was  seeking  a  reduction 
of  its  assessment,  and  therefore  properly  ap- 
peared before  the  board  to  ask  the  same. 
Barrett  T.  Shannon,  19  Mont.  397,  48  Pac. 
746." 

Some  contention  is  made,  however,  that 
final  action  in  the  matter  of  this  change  of 
valuation  was  not  taken  vuitll  after  the  vol- 
untary appearance  of  the  company's  repre- 
sentatives; but  there  is  no  merit  whatever 
In  this.  The  minutes  of  the  board  show  the 
following  entry  respecting  this  change,  made 
on  July  29,  1903:  "In  the  matter  of  the  as- 
sessment of  the  M.  O.  P.  Co.,  for  1903: 
Whereas,  It  appears  that  said  company  has 
made  returns  to  the  assessor  showing  293,332 
tons  extracted  at  a  cost  of  $3.54  per  ton,  or  a 
total  of  $1,039,028;  and  whereas,  the  total 
amount  is  Incorrect,  as  the  figures  should 
read  $1,038,395.28;  and  whereas,  the  cost  of 
reduction  per  toil  is  figured  wrong,  the  fig- 
ures returned  to  the  assessor  showing  $3.62 
per  ton  for  reduction,  or  a  total  of  $1,303,- 
564.69,  according  to  tonnage  returned,  the 
figures  should  read  $1,061,861.84;  and  where- 
as, the  above  errors  show  a  discrepancy  in 
the  net  proceeds  as  returned  by  said  com- 
pany of  $242,096.01:  Now,  therefore.  It  is 
hereby  ordered  that  the  county  assessor 
make  the  proper  correction  in  said  assess- 
ment of  the  net  proceeds  of  the  said  M.  O.  P. 
Co.,  and  assess  said  company  with  the  full 
amount  of  the  net  proceeds,  as  shown  by 
their  returns  on  the  tonnage  extracted  and 
reduced."  And  the'  pleadings  admit  that  the 
board  made,  or  caused  to  be  made,  these. en- 
tries with  respect  to  the  company's  assess- 


ment, to  wit:  "Increased  by  board  of  equal- 
ization, $242,096.  •  •  •  Total  assessed 
value  as  equalized  by  county  board  of  equal- 
ization, $843,346."  So  far  as  this  record  dis- 
closes, these  were  the  only  changes  made 
and  the  only  records  of  the  same. 

Defendant  In  the  court  below,  over  the  ob- 
jection of  the  plaintiff  company,  sought  to 
show  by  the  oral  examination  of  the  chair- 
man of  the  board  that  final  action  was  not 
actually  taken  on  July  29th;  but  the  effect 
of  such  testimony  was  to  vary  or  contradict 
the  recitals  in  the  minute  entries  of  the 
board's  proceedings  by  parol  testimony,  and 
this  cannot  be  done.  State  v.  Lumber  Co.,  85 
Minn.  405,  89  N.  W.  173;  27  Enc.  Law  (2d 
Ed.)  717.  Fm-thermore.  as  the  board  of 
equalization,  acting  on  assessments  of  prop- 
erty. Is  a  special  tribunal  of  limited  and  in- 
ferior powers,  the  facts  showing  its  jurisdic- 
tion to  act  in  any  given  instance  must  ap- 
pear aftirmatively  from  the'  record  of  its 
proceedings.  Copper  Queen  Con.  M.  Co.  v. 
Board  (Ariz.)  05  Pac.  149;  27  Enc.  Law  (2d 
Ed.)  717.  There  is  no  pretense  that  the  min- 
utes of  the  board  show  that  any  notice  was 
given;  nor  is  It  even  contended  that  any  no- 
tice In  fact  was  given  to  the  company  before 
the  raise  was  made.  Those  minutes  do  show 
that  the  raise  was  made  on  July  29th,  and 
before  any  appearance  on  the  part  of  the 
company,  and  before  10  days'  notice  c6uld 
possibly  have  been  given,  for  the  board  did 
not  meet  until  July  20th.  The  decision  In 
the  Custer  County  Case  above  is  conclusive 
here.  That  decision  In  this  particular  Is  re- 
aflflrmed,  and  the  doctrine  therein  announced 
applied. 

3.  Did  the  plaintiff  pursue  the  proper  rem- 
edy? Section  4023  of  the  Political  Code  pro- 
vides: "Xo  injunction  must  be  granted  by 
any  court  or  judge  to  restrain  the  collection 
of  any  tax  or  any  part  thereof,  nor  to  restrain 
the  sale  of  any  property  for  the  non-payment 
of  taxes,  except:  (1)  Where  the  tax,  or  the 
part  thereof  sought  to  be  enjoined,  is  Ille- 
gal, or  is  not  authorized  by  law.  •  •  * 
(2)  Where  the  property  is  exempt  from  taxa- 
tion." This  section  was  adopted  as  a  part 
of  the  Code.  At  the  same  session  of  the  Leg- 
islature at  which  the  Codes  were' adopted,  an 
act  was  passed  and  approved  March  18,  1895, 
and  by  direction  of  the  Legislature  the  sec- 
tions of  this  last-named  act  were  incorporat- 
ed in  the  Folitical  Code,  and  became  sections 
4024,  4025,  and  4026.  Sections  4024  and  4025, 
above,  provide  for  the  payment  under  protest 
of  taxes  demanded,  and  for  a  suit  at  law  to 
recover  back  the  whole,  or  any  part  thereof, 
deemed  by  the  taxpayer  to  be  unlawful,  and 
of  this  statutory  remedy  section  4026  says: 
"The  remedy  thereby  (hereby)  provided  shall 
supersede  the  remedy  of  injunction  and  all 
other  remedies  which  might  be  Invoked  to 
prevent  the  collection  of  taxes  or  licenses  al- 
leged to  be  irregularly  levied  or  demanded, 
except  in  imusual  cases  where  the  remedy 
hereby  provided  is  deemed  by  the  court  to  be 
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Inadequate."  A  consideration  of  sections 
4023  and  4026  leads  us  to  believe  that  the 
phrase  "irregularly  levied  or  demanded"  was 
used  by  the  Legislature  advisedly,  and  as 
prescribing  the  limits  wherein  the  statutory 
remedy  is  exclusive,  as  distinguished  from 
those  cases  of  illegal  taxes  the  collection  of 
which  may  be  restrained  by  injunction.  In 
other  words.  If  the  action  of  the  assessor  or 
board  of  equalization  was  such  that  the  tax 
complained  of  Is  manifestly  void  under  any 
circumstances,  Injunction  will  lie  to  restrain 
Its  collection;  but,  if  the  error  complained  of 
is  only  an  Irregularity  on  the  part  of  the  as- 
sessor, the  board  of  equalization,  or  the  treas- 
urer, which  may  be  subject  to  explanation  so 
as  to  cure  the  apparent  defect,  or,  in  other 
words,  where  the  tax  complained  of  is  not 
necessarily  void  under  ail  circumstances, 
then  the  remedy  provided  by  sections  4024 
and  4025,  namely,  payment  under  protest  and 
an  action  to  recover  back  Is  exclusive,  except 
in  those  unusual  cases  mentioned  in  section 
4026.  This  is  the  effect  of  the  decision  in 
Cobban  v.  Hinds,  23  Mont.  338,  59  Pac.  1, 
where  it  is  said:  "Sections  4023  to  4026,  in- 
clusive, of  the  Political  Code,  prohibit  courts 
and  judges  from  enjoining  the  collection  of 
any  tax,  and  from  restraining  the  sale  of  the 
property  for  nonpayment  of  any  tax,  except 
in  those  instances  where  the  tax  is  illegal,  or 
not  authorized  by  law,  or  where  the  property 
is  exempt  from  taxation,  and  provide  the 
means  and  remedies  whereby  the  rights  of 
persons  who  deem  the  taxes  irregularly  or 
Improperly  demanded  of  the  owners,  or 
sought  to  be  enforced  against  the  property, 
may  be  guarded  and  protected." 

At  the  time  of  "the  decision  In  the  Custer 
County  Case,  above,  the  decision  in  Cobban  v. 
Hinds  seems  to  have  been  overlooked,  and 
language  is  to  be  found  in  the  opinion  in  the 
Caster  County  Case  which  might  seem  to 
support  a  view  contrary  to  the  one  held  in 
the  Cobban  Case;  but  the  conflict  in  the  de- 
cisions Is  more  apparent  than  real,  and, 
while  we  think  that  some  of  the  language  in 
the  Custer  County  Case  is  too  broad,  these 
decisions  are  easily  reconcilable.  So  far  as 
this  branch  of  the  case  was  concerned,  the 
only  questloai  involved  in  the  Custer  County 
Case  was:  May  one  whose  assessment  has 
been  increased  by  the  board  of  equalization, 
without  notice  to  him,  where  the  Increase  is 
without  authority  and  the  tax  on  such  in- 
crease illegal,  pay  the  entire  tax  charged 
against  him  and  sue  to  recover  back  the  ille- 
gal portion,  under  sections  4024  and  4025, 
supra,  or  is  his  remedy  one  in  equity  exclu- 
sively, as  provided  by  section  4023  above? 
We  held  that  the  complaining  taxpayer  might 
pursue  the  statutory  remedy,  and  this  was  all 
that  was  necessary  to  decide  in  that  case  re- 
specting this  subject.  We  think  the  deci- 
sion In  this  regard  correct.  It  simply  means 
that,  while  one  may  have  a  sufficient  cause  of 
action  to  justify  him  in  proceeding  in  equity, 
if  be  elects  to  proceed  at  law,  he  may  do  so. 


Of  course,  the  converse  of  that  proposition 
is  not  true;  for  if  one  has  a  remedy  at  law, 
which  is  plain,  speedy,  and  adequate,  he  can- 
not have  any  standing  in  a  court  of  equity. 
In  the  Custer  County  Case  the  board  of  equal- 
ization directed  the  assessor  to  add  to  the 
plaintiff's  assessment  a  large  amount  of  prop- 
erty which  the  plaintiff  did  not  own.  This 
increase  was  made  without  notice  to  the  tax- 
payer, but  the  entire  tax  was  paid,  and  a 
statutory  action  brought  to  recover  back  the 
IH>rtion  of  the  tax  which  was  Ulegcal.  In  this 
court  the  question  was  raised  as  to  whether 
the  plaintiff  could  pursue  the  statutory  rem- 
edy, or  whether  the  remedy  was  not  one  in 
equity.  Respecting  this  we  said:  "We  think 
the  plaintiff  pursued  'the'  proper  remedy  in 
paying  the  taxes  demanded  under  protest, 
and  afterwards  bringing  suit  to  recover 
them."  We  might  more  properly  have  said 
that,  the  plaintiff  pursued  "a"  proper  remedy 
at  its  disposal;  and,  had  we  done  so,  the  de- 
cision would  have  appeared  more  completely 
in  harmony  with  the  decision  In  the  Cobban 
Case.  But,  when  read  in  the  light  of  the  par- 
ticular question  presented  for  determination, 
the  language  used  is  not  misleading,  and 
there  was  no  intention  on  the  part  of  this 
court  to  announce  a  role  different  from  the 
one  in  the  Cobban  Case.  In  the  Custer  Coun- 
ty Case  it  is  said  that,  if  there  is  any  con- 
flict between  the  provisions  of  section  4023 
and  the  act  of  March,  1895,  the  latter  provi- 
sions control.  It  is  to  be  observed  that  we 
did  not  say  that  there  is  in  fact  any  conflict; 
and  upon  further  consideration,  and  in  view 
of  the  decision  In  the  Cobban  Case,  we  think 
there  is  in  fact  no  conflict  whatever,  and  that 
the  construction  placed  upon  section  4023 
and  the  act  of  March  18,  1895,  by  this  court 
in  the  Cobban  Case,  is  logical.  By  this  con- 
struction section  4023  and  the  provisions  of 
the  act  of  March  18, 1895,  remain  In  full  force 
and  effect,  and  this  conclusion  satisfies  the 
rule  of  statutory  construction,  which  requires 
such  a  result,  if  possible. 

4.  The  decree:  The  decree  entered  in  this 
case  is  erroneous  in  enjoining  the  county 
treasurer  from  proceeding  to  sell  the  property 
of  the  respondent  company  without  requir- 
ing the  payment  of  the  tax  admitted  to  be 
due  as  a  condition  precedent.  The  cause  is 
remanded  to  the  district  court,  with  direc- 
tions to  modify  the  decree  by  adding  a  pro- 
vision requiring  payment  of  the  tax  admitted- 
ly due  within  10  days  after  such  modifica- 
tion is  made  and  the  respondent  notified 
thereof,  and  upon  failure  by  respondent  to 
make  such  payment  within  the  time  limited 
the  injunction  be  dissolved  and  the  action 
dismissed.  With  this  modification,  the  judg- 
ment will  be  affirmed;  but  each  party  will 
be  required  to  pay  bis  own  costs  of  this  ap- 
peal. 

Modified  and  affirmed. 

BRANTLX,  O.  J.,  and  MILBUEN,  J.,  con- 
cur. 

Digitizpd  by  VJ*^»^V  It 
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WTCKOPF  y.  PAJARO  VALLEY  CONSOL. 

R.  CO.     (S.  P.  3,107.) 
(Supreme  Court  of  California.     May  6,  1905.) 

1.  APPEAif— Obdeb   Gbanting   Nbw   Tbial— 
Pbesuhptiow. 

Where  an  order  granting  a  new  trial  does 
not  disolose  the  ground  on  which  it  was  grant- 
ed, and  the  record  nowhere  discloses  that  the 
motion  for  a  new  trial  was  not  in  part  based 
on  grounds  which,  under  Code  Civ.  Proc  §S 
6o7,  658,  require  the  use  of  affidavits  on  the 
hearing,  or  that  affidavits  in  support  of  one 
or  more  of  such  grounds  were  not  in  fact  used 
on  the  hearing,  it  will  be  conclusively  presumed 
on  appeal  from  the  order  that  the  motion  was 
in  part  based  on  some  ground  on  which  affi- 
davits could  be  used,  that  affidavits  were  in 
fact  used,  and  that  tliey  were  sufficient. 

2.  Samb— Bill  of  Exceptions. 

A  party  desiring  to  appeal  from  the  grant 
of  a  new  trial  is  entitled  to  show  what  was  used 
on  the  bearing  of  the  motion  by  bill  of  excep- 
tions settled  as  authorized  by  Code  Civ.  Proc. 
S  651. 

Department  1.  Appeal  from  Superior 
Court,  Monterey  County;   N.  A.  Dorn,  Judge. 

Action  by  M.  Isabel  Wyckoff,  as  adminis- 
tratrix, against  the  Pajaro  Valley  Consoli- 
dated Railroad  Company.  From  an  order 
granting  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Lindsay  &  Netberton,  for  appellant.  S.  F. 
Qeil  and  C.  'F.  Lacey,  for  respondent 

ANGELLOTTI,  J.  Thlr  is  an  appeal  by 
plalntill  from  an  order  granting  defendant's 
motion  for  a  new  trial.  The  order  granting 
the  motion  does  not  disclose  the  ground  upon 
which  It  was  granted,  and  the  record  on  ap- 
peal nowhere  discloses  that  the  motion  for  a 
new  trial  made  by  defendant  was  not,  in 
part,  based  upon  grounds  requiring  the  use  of 
affidavits  upon  the  hearing,  sucb  as  Irregu- 
larities, misconduct  of  the  jury,  accident,  or 
surprise,  and  newly  discovered  evidence 
(Code  Civ.  Proc.  |i  657,  658),  or  that  afBdavlta 
in  support  of  one  or  more  of  sucb  grounds 
were  not,  in  fact,  used  on  the  hearing  of  sucb 
motion.  The  case  is  in  no  respect  different 
from  that  of  Skinner  v.  Horn,  144  Cal.  278, 
77  Pac.  904,  and  79  Pac.  597.  In  that  case 
It  was  said  by  this  court,  speaking  of  an 
appeal  from  an  order  granting  a  new  trial, 
"The  burden  is  on  bim  [the  appellant]  to 
show  error  in  the  action  of  the  trial  court 
The  presumption  Is  that  the  order  granting 
a  new  trial  was  properly  made,  and,  in  the 
absence  of  a  bill  of  exceptions  showing  what 
was  used  on  the  motion,  unless  the  record 
on  appeal  establishes  the  contrary,  it  will  be 
conclusirely  presumed  in  favor  of  the  order 
that  the  motion  was  in  part  based  upon  some 
ground  upon  which  allldavits  could  be  used, 
that  affidavits  were  in  fact  used  on  the  hear- 
ing, and  also  that  such  affidavits  were  suffi-' 
dent  to  Justify  the  court  In  the  making  of 
the  order  appealed  from."  144  Cal.  280,  77 
Paa  905.  It  was  further  pointed  out  in  that 
case  that  the  party  desiring  to  appeal  from 
an  order  granting  a  new  trial  may  always 
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show  what  was  used  on  the  hearing  of  the 
motion  by  a  bill  of  exceptions  settled  as  au- 
thorized by  section  651,  Code  Civ.  Proc. 

It  is  unnecessary  to  notice  the  other  points 
made  by  respondent  in  supitort  of  the  ord^r 
appealed  from,  as  sucb  ordet  must  be  af- 
firmed for  the  reason  already  stated. 

The  order  granting  a  new  trial  is  affirmed. 

We  concur:    SHAW,  J.;  VAN  DYKE,  3. 


(146  Cal.  699) 

BELL  T.   STANDARD  QUICKSILVER  CO. 

(S.  P.  3,416.) 
(Supreme  Court  of  California.     May  8,  1905.) 

1.  COBPOBATIORS  —  BT-LaWS— CONSTBUCnON 

—Officers— Powers— DiBECTOBs'  Meetincjs. 
The  by-laws  of  a  corporation  provided  that 
the  directors  .should  elect  a  president,  and,  If 
the  president  should  be  unable  to  act,  the  vice 
president  should  take  his  place  and  perform  his 
duties,  and,  if  both  should  be  unable  to  act, 
they  should  appoint  some  other  member  of  the 
board  to  do  so,  in  whom  should  be  vested  for 
the  time  being  all  the  duties  and  functions  of 
the  office '  that  the  president,  or,  in  bis  absence 
or  inability  to  act,  the  vice  president,  or,  in 
the  absence  or  inability  of  both  to  act,  the 
director  appointed  as  provided  should  call  the 
directors  t6gether,  etc. ;  and  that  the  president 
or  two  of  the  directors  might  call  special  meet- 
ings of  the  dfrectors  at  any  time,  notice  to  be 
given  in  the  manner  prescribed.  Held,  that  the 
last  clause  of  the  introductory  paragraph  should 
be  applied  separately  to  each  subsequent  clause 
and  paragraph,  so  that  the  vice  president  bad 
power  to  call  special  meetings ;  the  power  giv- 
en to  two  of  the  directors  to  call  such  meet- 
ings being  independent  of  that  vested  in  the 
president,  or  the  person  acting  as  such  in  his 
absence. 

2.  Same— Special  Meetings. 

Where  the  by-laws  of  a  corporation  au- 
thorised the  vice  president  to  call  a  special 
meeting  of  the  directors  in  the  absence  of  the 
president,  and  it  did  not  appear  that  it  was 
conditional  to  the  vice  president's  right  to  act 
that  an  effort  to  procure  the  president's  pres- 
ence was  necessary,  or  that  there  was  any 
fraudulent  Intent  or  purpose  to  take  advantage 
of  his  absence,  the  call  of  a  meeting  by  the 
vice  president  while  the  president  was  absent 
at  his  usual  place  of  business,  in  another  ooan- 
ty  than  the  domicile  of  the  corporation,  was 
not  objectionable  be<»use  -the  president,  if  no- 
tified, might  have  reached  the  corporation's 
princi{>al  place  of  business  and  acted  on  the 
call  within  four  or  five  hours. 
8.  Same— Notice— Sdfficienct. 

Notice  of  a  special  meeting  of  the  board 
of  directors  of  a  con^oration,  Kigned  by  its 
vice  president,  and  mailed  by  him  personally 
to  the  directors,  constituted  a  sufficient  written 
declaration ,  of  the  necessity  of  such  meeting  to 
make  a  legal  call  thereof. 
4.  Same. 

Where  the  by-laws  of  a  corporation  did 
not  prescribe  any  form  of  notice  of  directors' 
special  meetings,  a  notice  directed  to  directors, 
and  stating  that  a  special  meeting  of  the  lx>ard 
of  directors  of  the  corporation  would  lie  held 
at  the  office  of  the  company,  in  a  certain  room 
in  a  building  in  a  specified  city,  on  a  specified 
date,  and  at  a  specified  hour,  signed  by  the  vice 
president,  who  was  also  secretary,  though  fail- 
ing to  state  the  object  of  the  meeting,  consti- 
tuted a  sufficient  compliance  with  the  corpora- 
tion's by-laws,  requiring  written  or  printed  no- 
tice of  such  meetings  to  be  given  by  mail,  etc., 
and  with  Civ.  Code,  8  Saajtjt       
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«f  special  meetings,  when  no  provision  is  other- 
wise made  in  the  by-laws,  must  be  in  writing, 
and  be  given  by  the  secretary. 

5.  Same— Powers  op  Vice  President. 

The  by-laws  of  a  corporation  authorized 
the  vice  president,  who  was  also  secretary,  to 
act  in  the  absence  of  the  president,  and  re- 
quired the  secretary  to  issue  notices  of  direct- 
ors' special  meetings.  On  an  issue  as  to  the 
validity  of  a  notice  signed  by  the  vice  presi- 
dent, it  was  found  that  he  was  both  vice  presi- 
dent and  secretary,  that  the  president  was  ab- 
sent, and  that  the  vice  president  made  the  call 
and  mailed  the  notices,  which  were  set  out  in 
full.  Held,  that  it  would  be  presumed,  in  sup- 
port of  a  judgment  finding  that  such  notice  was 
valid,  that  the  cause  of  the  vice  president's  as- 
sumption of  the  functions  of  the  office  of  the 
president  in  making  the  call  was  the  absence 
of  the  president  from  the  ofiice,  and  that  in 
mailing  the  notices  the  vice  president  was  then 
acting  in  his  capacity  as  secretary. 

6.  Pleading — Amended  Complaint. 

W'iiere,  in  an  action  to  set  aside  a  stock 
assessment,  it  was  alleged  that  m^re  than  one- 
fourth  of  the  stock  had  been  sold,  paid  for,  and 
certificates  issued  prior  to  the  assessment,  as 
required  by  Civ.  Code,  §  331,  in  order  to  au- 
thorize the  levy  of  an  assessment,  it  was  not 
an  abu.se  of  the  trial  court's  discretion  to  deny 
plaintiff  leave  to  file  a  second  amended  com- 
plaint, alleging  that  one-fourth  of  the  capital 
stock  of  the  corporation  had  not  been  sub- 
SQribed  at  the  time  the  assessment  was  made. 

7.  Same. 

Where,  in  an  action  to  set  aside  a  cor- 
porate stock  subscription,  it  did  not  appear  that 
plaintiff  did  not  know  that  the  assessment  was 
not  levied  for  the  purpose  of  paying  expenses, 
debts  of  the  corporation,  or  conducting  its  busi- 
ness at  the  time  the  original  complaint  was 
filed,  and  there  was  no  claim  that  such  con- 
tention could  be  proved,  it  was  not  error  for 
the  court  to  refuse  to  permit  an  amendment  of 
the  complaint  containing  an  allegation  of  such 
fact. 

8.  Cobpobations  —  Stock  Assessment  —  Ac- 
tion TO  Vacate. 

Wliere,  in  an  action  to  vacate  a  corporate 
stock  assessment,  the  proof  showed  that  notice 
of  the  directors'  meeting  at  which  the  levy  was 
made  was  mailed  by  X.  in  his  capacity  as  secre- 
tary, instead  of  vice  president,  as  the  answer 
alleged,  it  was  proper  for  the  court  to  permit 
an  amendment  of  the  answer  to  conform  to  the 
proof. 

9.  Same— Evidence. 

Where,  in  an  action  to  set  aside  a  cor- 
porate stock  assessment,  proof  was  introduced 
showing  that  the  presence  of  the  president  at 
the  office  of  the  corporation  to  call  the  meeting 
could  have  been  obtained  within  a  few  hours 
if  an  effort  had  been  made  in  that  behalf,  and 
there  was  no  allegation  of  fraud  in  the  fact 
that  the  meeting  was  called  by  the  vice  presi- 
dent in  the  president's  absence,  it  was  not  error 
for  the  court  to  refuse  to  compel  the  president 
to  answer  questions  with  reference  to  the  cor- 
poration's ability  to  have  obtained  bis  presence 
to  call  the  meeting  if  desired. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco;  3. 
M.  Seawell,  Judge. 

Action  by  Teresa  Bell,  special  adminis- 
tratrix of  the  estate  of  Thomas  Bell,  de- 
ceased, against  the  Standard  Quicksilver 
Company.  From  a  judgment  for  defendant, 
and  from  an  order  denying  plalntUTs  motion 
for  a  new  trial,  she  appeals.    Affirmed. 

T.  Z.  Blakeman,  for  appellant  John 
Flournoy,  for  respondent. 


SHAW,  J.  This  Is  an  appeal  by  the  plain- 
tiff from  a  Judgment  In  favor  of  the  defend- 
ant, uind  from  an  order  denying  plaintiff's 
motion  for  a  new  trial.  The  object  of  the 
action  was  to  obtain  a  decree  declaring  in- 
valid an  assessment  of  less  than  10  per  cent, 
upon  the  stock  of  the  defendant  corporation, 
and  to  set  aside  a  sale  under  said  assess- 
ment of  17,000  shares  of  the  stock  belonging 
to  the  estate  of  the  deceased.  The  case  was 
tried  by  the  court,  findings  were  filed,  and 
Judgment  was  entered  for  the  defendant. 

The  principal  point  relied  on  by  the  plain- 
tiff is  that  the  assessment  Is  void  for  the  rea- 
son that  it  was  made  at  a  special  meeting 
of  the  board  of  directors  which  was  not  reg- 
ularly called.  The  board  of  directors  con- 
sists of  five  members,  of  whom  Thomas  Der- 
by was  president,  and  H.  H.  Taylor  the  vice 
president  and  secretary.  The  by-laws  con- 
tained the  following  provisions  with  respect 
to  the  calling  of  meetings  of  the  directors: 

"Article  7.  President.  The.  board  of  di- 
rectors shall,  at  their  first  regular  meeting, 
elect  one  of  their  number  to  act  as  president; 
and  if  at  any  time  the  president  shall  be 
unable  to  act,  the  vice  president  shall  take 
his  place  and  perform  his  duties;  and  If 
both  the  president  and  vice  president,  from 
any  cause,  shall  be  unable  to  act,  they  shall 
appoint  some  other  member  of  the  board  to 
do  so,  In  whom  stmll  be  vested  for  the  time 
being,  all  the  ddtles  and  functions  of  bis 
office.  The  president,  or  In  his  absence  or 
inability  to  act,  the  vice  president,  or  In 
the  absence  or  Inability  of  both  to  act,  the 
director,  appointed  as  above  provided: 

"(1)  Shall  preside  over  all  meetings  of  the 
stockholders  and  directors,  and  shall  have 
the  casting  vote. 

"(2)  He  shall  sign,  as  president,  all  cer- 
tificates of  stock  and  all  contracts  and  other 
instruments  of  writing  which  have  been 
approved  by  the  board  of  directors,  and  he 
shall  draw  checks  upon  the  depositary  of 
the  company. 

"(3)  He  shall  call  the  directors  together 
whenever  he  deems  It  necessary,  and  shall 
have,  subject  to  the  advice  of  the  direct- 
ors, direction  of  the  affairs  of  the  corpora- 
tion, and  generally  shall  discharge  such  oth- 
er duties  as  may  be  required  of  him  by  the 
by-laws  of  the  corporation. 

"The  president,  or  two  of  the  directors, 
may  call  special  meetings  of  the  directors 
at  any  time,  and  notice  shall  be  given  of 
such  called  meetings  by  mailing  a  written  or 
printed  notice  at  the  last  known  place  of 
business  or  of  residence  of  each  director 
forty-eight  hours  prior  to  the  time  of  meet- 
ing. Such  service  of  notice  shall  be  entered 
on  the  minutes  of  the  corporation;  and  the 
said  minutes,  upon  being  read  and  approved 
at  a  subsequent  meeting  of  the  board  shall 
be  conclusive  upon  the  question  of  serv- 
Ice." 

Upon  a  consideration  of  all  the  provisions 
of  this  article  of  thej^|;,-^^^g^,i,^l^,^l^^tfet 
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In  the  absence  or  Inability  to  act  of  the  pres- 
ident, tlie  vice  president  is  substituted  for 
bim,  occupies  bis  place,  and  possesses  for 
tbe  time  being  all  the  powers  therein  men- 
tioned which  the  president  would  have  if 
personally  present  and  capable  of  acting. 
The  last  clause  of  the  introductory  para- 
graph of  the  article  must  be  applied  sepa- 
rately to  each  subsequent  clause  and  para- 
graph, so  that  the  power  of  the  vice  presi- 
dent to  call  special  meetings  is  the  same  as 
if  the  article  in  that  respect  read  as  fol- 
lows: "The  president,  or,  in  his  absence  or 
inability  to  act,  the  vice  president,  or,  in 
the  absence  or  inability  of  both,  the  director 
thereunto  appointed  by  the  board,  shall  call 
the  directors  together  whenever  he  deems 
'it  necessary,  and  may  call  special  meetings 
of  the  directors  at  any  time,  or  two  of  the 
directors  may  call  such  special  meetings." 
The  power  given  to  two  of  the  directors  to 
call  special  meetings  is  independent  of  that 
vested  in  the  president,  or  the  person  who 
may  be  acting  as  such  in  his  absence.  Tbe 
last  paragraph  of  the  article  cannot  reason- 
ably be  construed  as  a  limitatioii  of  the  pow- 
er to  the  president  personally,  or  to  two  of 
the  directors,  to  the  exclusion  of  the  per- 
son who  by  the  previous  provisions  may  be 
for  the  time  acting  as  president. 

On  the  3d  day  of  August,  1898.  Taylor,  the 
vice  president  and  secretary,  made  and  sent 
through  the  mails  to  each  director,  properly 
addressed,  a  written  notice  in  the  following 
language: 

"San  Francisco,  Aug.  3,  1898.  Dear  Sir: 
A  special  meeting  of  the  board  of  directors 
of  the  Standard  Quicksilver  Co.  will  be  held 
at  the  office  of  the  company.  Room  1,  2nd 
Floor  of  the  Mills  Building,  San  Francisco, 
Cal.,  on  Wednesday,  the  10th  day  of  August, 
1898,  at  half  past  one  o'clock  p.  m. 

•   "H.  II.  Taylor,  Vice  President." 

During  all  of  the  year  1898  the  president 
of  the  corporation  was  residing  at  New  Al- 
maden,  in  Santa  Clara  county,  and  was  en- 
gaged in  business  there;  and  during  the  en- 
tire day  on  which  this  notice  was  made  and 
sent  to  the  directors  he  was  actually  In  New 
Aimaden,  and  absent  from  San  Francisco. 
At  this  time  the  principal  place  of  business 
of  the  corporation  was  in  San  Francisco,  and 
its  office  was  the  room  designated  in  the 
above  notice.  The  fact  that  the  president 
.was  absent  in  New  Aimaden  at  the  time  this 
meeting  was  called  was  a  sufficient  absence, 
within  the  meaning  of  the  by-laws,  to  author- 
ize the  vice  president  to  act  in .  his  place. 
It  is  true  that  it  appears  from  the  evidence 
that  if  he  had  been  requested  or  notified  to 
do  so,  and  bad  been  so  minded,  he  could  have 
traveled  from  New  Aimaden  to  the  office  of 
the  corporation  in  San  Francisco  in  four  or 
five  hours,  for  the  purpose  of  considering  the 
matter  of  the  call.  But  there  is  nothing  in 
the  by-laws  to  the  effect  that  the  vice  presi- 
dent cannot  act  for  and  in  place  of  the  pres- 
ident in  his  absence  until  after  the  president 


has  been  requested  to  attend,  or  notified  of 
the  importance  of  some  act  to  be  done,  and 
has  refused  or  neglected  to  attend  for  that 
purpose.  Nor  is  there  anything  appearing  in 
the  case  which  would  make  such  an  effort 
to  procure  his  presence  necessary  to  the 
valid  action  of  the  vice  president  in  his 
place.  It  is  not  claimed  that  there  was  any 
fraudulent  intent  or  purpose  to  take  ad- 
vantage of  his  absence  to  make  a  call  which 
he  would  not  have  made  if  he  had  been 
present.  And  indeed  he  acquiesced  in  the 
call,  and  attended  the  meeting  without  pro- 
test or  objection,  and  voted  for  the  assess- 
ment in  question.  It  is  not  necessary,  under 
the  provisions  of  the  by-laws,  that  the  presi- 
dent shall  be  out  of  the  state,  or  beyond  the 
reach  of  mail  or  other  communication,  in  or- 
der to  authorize  another  to  act  Jn  bis  place 
or  exercise  his  power..  This  would  not  be 
claimed  in  regard  to  a  check  made  In  his 
absence.  It  might  possibly  be  that  tempo- 
rary absence  through  some  part  of  the  day,  ' 
where  there  was  no  emergency  demanding 
immediate  action  before  his  return,  even  iu 
the  absence  of  fraud,  might  not  be  sufficient 
to  authorize  the  vice  president  to  act  in  call- 
ing a  meeting.  As  to  this  we  express  no 
opinion.  Ail  that  is  necessary  to  decide 
upon  this  phase  of  the  case  is  that  where  the 
president  of  a  corporation  resides  and  is  en- 
gaged in  business  in  another  county,  many 
miles  distant  from  tbe  place  of  business  of 
the  corporation,  and  is  actually  absent  from 
that  place  of  business,  there  being  no  claim 
that  he  customarily  was  in  dally  or  frequent 
attendance  at  such  place  of  business,  and  it 
would  require  several  hours  to  procure  bis 
attendance,  the  vice  president  can,  under 
these  circumstances,  and  under  the  provi- 
sions of  this  by-law,  act  In  his  place  during 
such  absence. 

Vice  president  Taylor  was  also  the  secre* 
tary  of  the  coriMration,  and  the  findings 
show  that  be  personally  made  and  mailed  to 
the  respective  directors  the  notice  of  the 
meeting  above  set  forth.  This  was  a  suffi- 
cient compliance  with  the  law  and  the  by- 
laws In  question.  Conceding,  for  the  purpos- 
es of  the  case,  that  some  written  declai;ation 
by  the  vice  president  was  necessary  to  make 
a  legal  call,  this  instrument,  being  signed  by 
him  as  vice  president,  was  a  sufficient  official 
statement  or  order  to  answer  that  purpose. 
Section  320  of  the  Civil  Code  provides  that 
notice  of  special  meetings,  when  no  provision 
otherwise  is  made  in  the  by-laws,  must  be 
In  writing,  and  must  be  given  by  the  secre- 
tary. It  does  not,  however,  nor  do  the  by- 
laws in  question,  prescribe  any  form  of  no- 
tice, nor  require  that  it  shall  be  signed  by  the 
secretary.  Hence  any  form  or  manner  of 
written  notice  sufficient  to  Inform  the  di- 
rectors that  a  special  meeting  of  the  direct- 
ors is  called,  and  of  the  exact  time  and  place 
where  it  is  to  be  held,  will  be  valid.  Gran- 
ger V.  Original  E.  M.  &  M.  Co.,  .59  Cal.  682. 
Where  the  call  is  BignedjJ|^jjft%^offlcer  authcf^^ 
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ized  to  make  it,  ati  in  this  case,  and  contains 
in  itself  all  tlie  essential  requisites  of  a  no- 
tice, it  will  answer  all  tbe  purposes  of  a  no- 
tice under  section  320  aforesaid.  That  sec- 
tion merely  devolves  upon  tbe  secretary  the 
duty  of  giving  the  notice.  To  give  a  written 
notice  is  not  to  write  or  sign  tbe  paper  ex- 
pressing tbe  information  constituting  the  no- 
tice. It  Implies  only  that  the  person  charged 
with  that  duty  shall  by  some  means  see  to  It' 
that  the  necessary  notice  Is  delivered  to  tbe 
l)erson  who  is  to  receive  it  It  is  the  equiva- 
lent of  the  service  of  papers,  and  involves 
only  a  delivery  of  sufficient  notice  to  the 
proper  person.  This  duty  Taylor,  as  secre- 
tary, performed  when  he  mailed  the  notices 
In  question  to  each  director,  properly  ad- 
dressed and  postpaid. 

Tbe  notice  need  not  state  the  object  or  pur- 
pose of  the  meeting.  J>leither  tbe  by-laws  nor 
the  Code  requires  that  it  should.  Granger  v. 
Original,  etc.,  Co.,  supra. 

It  is  objected  that  there  is  no  finding  that 
Taylor  acted  as  vice  president  because  of  the 
absence  of  the  president  in  calling  tlie  meet- 
ing, nor  that  as  secretary  he  gave  the  notice. 
Tbe  finding  is  that  Taylor  was  both  vice 
president  and  secretary,  that  the  president 
was  absent,  and  that  Taylor  made  the  call 
and  mailed  the  notices;  setting  out  tbe  notice 
In  full,  as  above  set  forth.  It  will  be  ob- 
served that  tbe  notice  Itself  purports  to  be 
signed  by  Taylor  In  bis  capacity  as  vice  pres- 
ident. We  think  these  findings  were  suffi- 
cient. It  was  unnecessary  to  find  except  up- 
on the  ultimate  facts.  Tbe  findings  must  be 
construed  strongly  in  support  of  the  judg- 
ment. Private  transactions  are  presunfed  to 
be  regular,  and  the  ordinary  course  of  busi- 
ness is  presumed  to  have  been  followed.  It 
will  therefore  be  presumed  from  the  facts 
found  that  the  cause  of  Taylor's  ass»unptlou 
of  the  functions  of  the  office  of  president  was 
the  absence  of  that  officer  from  tbe  office,  and 
that  in  mailing  tbe  notices  be  was  then  as- 
suming to  act  in  bis  capacity  as  secretary — 
the  capacity  which  required  him  to  perform 
that  duty.  When  a  person  holding  an  office 
which  requires  blm  to  perform  a  certain  act 
Is  found  to  have  performed  that  act,  it  will 
not,  for  the  purpose  of  defeating  tbe  judg- 
ment, be  presumed  that  be  did  it  otherwise 
than  in  his  proper  official  capacity. 

Upon  examining  tbe  record,  we  think  that 
all  the  findings  are  fully  supported  by  the 
evidence.  It  would  serve  no  useful  purpose  to 
discuss  tbe  evidence  in  detail  upon  this 
branch  of  the  case. 

We  find  no  ground  upon  which  the  assess- 
ment could  be  declared  invalid. 

The  court  did  not  abuse  its  discretion  in 
denying  tbe  plaintiff  leave  to  file  a  second 
amended  complaint.  The  statement  that  one- 
fourth  of  the  capital  stock  of  the  corporation 
had  not  been  subscribed  at  tbe  time  the  as- 
sessment was  made,  which  is  one  of  the  alle- 
gations not  found  in  the  previous  complaint, 


Is  shown  to  be  a  mere  conclusion  and  abso- 
lutely without  foundation  by  the  subsequent 
averments  that  at  least  three-fifths  of  the 
stock  had  been  sold,  paid  for,  and  certificates 
Issued  therefor  many  years  prior  to  tbe  as- 
sessment The  Issuance  of  tbe  certificates 
for  the  stock  disposes  of  all  questions  regard- 
ing the  subscription  therefor.  The  provision 
of  tbe  Code  (Civ.  Code,  {  331)  that  one-fourth 
of  tbe  capital  stock  must  be  subscribed  before 
an  assessment  can  be  levied  is  completely 
satisfied  by  the  Issuance  of,  and  full  payment 
for,  certificates  for  more  than  one-fourth  of 
the  stock.  The  only  other  new  matter  in  the 
proposed  amendment  was  ail  allegation  that 
the  assessment  was  not  levied  for  the  pur- 
pose of  paying  expenses,  conducting  business, 
or  paying  debts  of  the  corporation.  There 
was,  however,  no  showing  that  the  plalntifC 
did  not  know  of  the  facts  Involved  In  this  al- 
legation at  the  time  the  original  complaint 
was  filed,  nor  was  there  any  claim  that  any 
evidence  could  be  procured  to  prove  the  aver- 
ments if  the  amendment  had  been  allowed. 
Tbe  court,  under  these  circumstances,  might, 
in  Its  discretion,  have  either  allowed  or  re- 
fused the  amendment,  and  in  either  case  this 
court  would  not  interfere. 

It  was  clearly  within  tbe  discretion  of  the 
court  to  allow  the  defendant  after  tbe  trial 
to  amend  bis  answer  so  as  to  make  it  appear 
therefrom  that  tbe  notices  of  tbe  meeting  of 
tbe  directors  in  question  bad  been  mailed  by 
Taylor  in  bis  capacity  as  secretary.  Instead 
of  in  his  capacity  as  vice  president,  as  the 
answer  had  previously  alleged.  The  proof 
had  Indicated  that  his  action  in  this  particu- 
lar was  In  bis  capacity  as  secretary,  and  it 
was  proper  to  allow  an  amendment  to  con- 
form to  tbe  proof. 

Prior  to  the  trial  the  deposition  of  the  pres- 
ident, Derb^,  was  taken,  and  in  giving  bis 
deposition  be  declined  to  answer  some  ques- 
tions intended  to  elicit  the  fact  that  his  pres- 
ence at  the  office  of  the  corporation  to  call 
the  meeting  in  question  could  have  been  ob- 
tained within  a  few  hours  if  an  effort  hal 
been  made  in  that  behalf.  Error  is  assigned 
upon  the  refusal  of  the  court  to  compel  him 
to  answer  these  questions.  We  do  not  see 
how  the  plaintiff  could  have  been  injured  by 
this  action  of  the  court  The  answers  given 
by  the  witness,  and  which  were  Introduced  in 
evidence  uiion  tbe  trial,  sufficiently  showed 
this  to  be  the  fact  and  there  does  not  seem 
to  have  t>een  any  serious  dispute  upon  it  at 
any  time.  Tbe  questions  Intended  to  show 
that  be  bad  not  been  requested  to  attend 
were  immaterial  to  the  cause  of  action  set 
forth  in  tlie  complaint,  there  being  no  allega- 
tions tending  to  show  any  fraudulent  purpose 
or  Intent. 

Several  rulings  at  tbe  trial  upon  the  ques- 
tions arising  upon  the  admission  of  evidence 
were  excepted  to,  and  are  assigned  as  error, 
but  they  all  relate  to  questions  already  dis- 
cussed, and  come  within  the  principles'  al- 
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ready  laid  down.    It  1b  therefore  unnecessary 
to  mention  them  specifically. 
The  judgment  and  order  are  affirmed. 


We    concur: 
DTKB,  J. 


ANGELLOTTI,    J.}    VAN 


(146  Cal.  721) 

RAISCH  V.  HILDEBRANDT  et  aL     (S.  F. 
3,171.) 

<Sapreme  Ck>urt  of  California.    Hay  10,  1905.) 
Municipal   Cobpobations  —  Stbbbt  Assess- 

KENTS  —  FOBECLOSUBB  —  ACTIONS  —  FbIUA 

Facie  Case— Pleadings— Admissions. 
Where,  in  an  action  to  foreclose  the  lien 
of  a  street  assessment,  the  allegationB  of  the 
complaint  that  the  assessment,  warrant,  dia- 
gram, certificate  of  city  engineer,  demsuid  of 
payment,  nonpayment,  return  of  the  warrant, 
etc.,  had  been  made  and  recorded,  which,  by 
St.  1885,  p.  157,  c.  153,  §  12,  is  made  prima 
facie  evidence  of  the  regularity  and  correctness 
of  the  assessment  and  of  the  prior  proceedings, 
etc.,  were  not  denied,  plaintiff  was  not  bound  to 
introduce  formal  proof  of  such  proceedings  to 
establish  a  prima  facie  case  under  Code  Civ. 
Proc.  ij  4S2,  declaring  that  every  material  al- 
legation of  the  complaint  not  controverted  by 
the  answer  filed  must,  for  the  purposes  of  the 
action,  be  taken  as  true. 

[E!d.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  f  1281.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  M.  Seawell,  Judge. 

Action  by  A.  J.  Baisch  against  Hulda  Hil- 
debrandt  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

J.  C.  Bates,  for  ai^ellant  Otto  turn  Su- 
den,  for  respondents. 

McFARLAND,  J.  This  Is  an  action  to 
foreclose  the  lien  of  a  street  assessment 
The  complaint  contains  all  the  averments 
necessary  to  a  complete  cause  of  action  on 
the  lien,  and,  among  otlier  things,  aver- 
ments of  the  making  and  recording  of  the 
assessment,  warrant,  diagram,  certificate  of 
city  engineer,  demand  of  payment,  nonpay- 
ment, return  of  the  warrant,  etc.,  which,  by 
the  terms  of  the  statute,  are  "prima  facie 
eyldence  of  the  regularity  and  correctness  of 
the  assessment  and  of  the  prior  proceedings 
and  acts  of  the  superintendent  of  streets  and 
city  council  upon  which  said  warrant,  as- 
sessment, and  diagram,  are  based,  and  like 
evidence  of  the  right  of  the  plaintiff  to  re- 
cover in  the  action."  These  averments  as  to 
the  assessment,  warrant,  diagram,  certifi- 
cate, etc.,  were  not  denied  in  the  answer,  al- 
though '  the  answer  does  contain  denials  of 
preceding  averments  in  the  complaint — as, 
for  Instance,  that  the  resolution  of  intention 
to  do  the  alleged  work  was  duly  or  at  all 
passed  by  the  board  of  supervisors;  that  the 
clerk  printed  for  the  required  time  a  notice 
of  the  nature  and  character  of  the  work  to 
be  done,  inviting  sealed  proposals  for  doing 
the  same;  that  the  board  opened  the  bids 
or  awarded  any  contracts  for  the  work;  that 


plaintiff  was  the  lowest  bidder;  tiiat  the 
superintendent  entered  into  any  contract 
with  plaintiff  to  do  the  work,  etc.  At  the 
trial  plaintiff  rested  his  case  without  intro- 
ducing any  evidence,  upon  the  theory  that, 
as  his  said  averments  of  the  making  and 
recording  of  the  assessment,  diagram,  etc., 
and  the  return  and  recording  of  the  warrant 
were  not  denied  in  the  answer,  and  must 
be  taken  to  be  true,  therefore  those  aver- 
ments made  a  prima  facie  case  for  plaintiff. 
Thereui>on  the  defendants  moved  for  a  non- 
suit upon  the  ground  that  plaintiff  bad  fail- 
ed to  Introduce  any  evidence  tending  to 
prove  those  allegations  of  the  complaint 
which  are  denied  in  the  answer.  The  court 
granted  the  motion  for  a  nonsuit,  and  ren- 
dered Judgment  for  defendant.  From  this 
Judgment  plaintiff  appeals. 

We  think  that  the  court  erred  In  {rranting 
the  nonsuit  It  was  evidently  granted  upon 
the  theory  that  the  admission  in  the  answer 
of  alleged  facts  which,  under  the  statute, 
constituted  a  prima  fade  case  for  plaintiff, 
was  not  the  equivalent  of  the  proof  of  these 
facts,  and  that  the  warrant,  assessment,  dia- 
gram, certificate,  etc.,  should  have  been  for- 
mally introduced  in  evidence  by  plaintiff, 
notwithstanding  their  admission  by  the 
pleadings.  But  the  case  of  Oakland  Bank  v. 
Sullivan,  107  Cal.  428,  40  Pac.  546,  declares 
the  law  to  be  otherwise,  and  we  see  no  good 
reason  for  not  following  it.  That  was  an 
action  to  foreclose  a  mortgage,  but  it  in- 
volved the  validity  of  a  street  assessment 
set  up  in  the  cross-complaint  of  certain  de- 
fendants. The  cross-complainants  Introduc- 
ed some  evidence  to  sustain  their  lien,  and 
defendant  Sullivan,  the  owner  of  the  land, 
moved  for  a  nonsuit  as  to  cross-complainants 
on  the  ground  of  the  Insufliciency  of  the  evi- 
dence to  support  the  lien,  which  motion  was 
denied,  and  SAIllvan  appealed.  The  court 
said:  "The  court  did  not  err  in  refusing  to 
grant  such  motion,  though  the  evidence  of- 
fered may  have  been  insufflclent  to  make  out 
a  case  for  the  plaintiffs  In  that  cross-com- 
plaint had  it  been  Incumbent  upon  them  to 
offer  any  proof  at  all.  The  act  (St.  1885,  p. 
157,  c.  153,  S  12)  provides  that  the  'warrant 
assessment,  and  diagram,  with  the  affidavit 
of  demand  and  nonpayment,  shall  be  held 
prima  facie  evidence  of  the  regularity  and 
correctness  of  the  assessment  •  •  •  and 
of  the  right  of  the  plaintiff  to  recover  in 
the  action.'  Here  the  cross-complaint  of 
Bannister  &  Lewis  averred  the  delivery  to 
them  of  such  warrant,  assessment  and  dia- 
gram, and  exhibited  the  character  of  the 
same  with  sufficient  particularity  to  show 
that  they  were  made  In  conformity  with  see- 
"tions  8  and  9  of  the  act.  It  also  alleged  the 
making  and  return  by  their  agent  of  the  af- 
fidavit of  demand  and  nonpayment,  as  requir- 
ed by  the  succeeding  section  10.  None  of  such 
averments  were  denied  in  appellant's  answer. 
They  were  material  allegations  (Himmel- 
man  y.  Danes,  35  CaLg^J^^a^d^^^n^^ 
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denied,  stand  aa  established  facts  In  the 
case.  It  was  therefore  unnecessary  to  pro- 
duce In  evidence  the  documents  thus  all3ged 
and  described,  and  the  prima  fade  effect 
Imputed  to  them  by  the  statute  operated  to 
cast  upon  appellant  the  burden  of  proof. 
He  might,  if  he  could,  have  disproved  any 
statement  of  tbe  cross-complaint  put  in  issue 
by  him,  but  it  seems  he  made  no  attempt 
to  do  so."  And  after  some  allusion  to  a  rul- 
ing in  Himmelman  v.  Danos  the  court  said: 
"But  it  does  not  compel  formal  proof  of 
matters  which,  being  alleged,  are  admitted 
either  expressly  or.  Impliedly.  Such  cases  are 
subject  to  the  general  rule  of  procedure  pre- 
scribed by  the  Code  (Pacific  Paving  Co.  v. 
Bolton,  97  Cal.  9,  31  Pac.  625),  among  which 
is  that  every  material  allegation  of  the  com- 
plaint not  controverted  by  the  answer  filed 
must,  for  'the  purposes  of  the  action,  be 
taken  as  true.  Code  Civ.  Proc.  §  462.  See 
City  of  Stockton  v.  Dahl,  66  Cal.  377,  5  Pac. 
682."  The  principle  might  not  apply  to  im- 
material allegations,  but  the  allegations  here 
in  question,  as  was  stated  in  the  Bank  of 
Oakland  v.  Sullivan,  were  material.  They 
were  essential  to  plaintiff's  cause  of  action. 
The  judgment  appealed  from  is  reversed. 

We  concur:     LORIGAN,  J.;    HENSHAW, 


(146  Cal.  718) 

CRAIG  V.  BOONE,  Tax  Collector.     (S.  P. 

3,192.) 

(Supreme  Court  of  California.     May  9,  1905.) 

Taxation— Invamd    Tax— Tax    Collectob— 
Payment— Uecoveby— Actions. 

Where  a  tax  collector,  on  receiving  pay- 
ment of  a  tax  levied  for  the  maintenance  of  a 
high  school,  paid  the  same  into  the  county 
treasury,  as  required  by  Const,  art.  ll,  S  16, 
Pol.  Code,  I  37i)3,  he,  being  a  mere  agent  for 
the  collection  and  payment  of  the  tax,  was  not 
liable  to  be  sued  in  assumpsit  by  the  taxpayer 
to  recover  the  same  on  the  ground  that  the  tax 
was  illegal. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Lake  County. 

Action  by  .Joseph  Craig  against  P.  T. 
Boone.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Afllrmed. 

T.  B.  Bond  and  T.  J.  Sheridan,  for  appel- 
lant    McNab  &  Hirsch,  for  respondent 

SMITH,  C.  This  is  a  suit  to  recover  from 
the  defendant  the  sum  of  $391,  the  amount 
of  tax,  with  penalty,  levied  on  the  plaintiff's 
property  for  the  maintenance  of  a  pretended 
union  high  school.  This  was  paid  by  the 
plaintiff  under  protest,  and  it  Is  claimed  by 
him,  on  the  facts  alleged  in  the  complaint, 
that  the  tax  was  void.  A  demurrer  to  the 
complaint  was  sustained,  and  judgment 
thereon  entered.    In  support  of  the  demurrer, 


one  of  the  grounds  urged  Is  that  the  suit  can- 
not be  maintained  against  the  tax  colector, 
and  this  contention  we  think  should  be  sus- 
tained. Whether  the  tax  was  void  or  the 
contrary,  it  was  the  duty  of  the  defendant, 
on  receiving  this  money,  to  pay  it  Into  the 
county  treasury  (Const  art.  11,  f  16;  Pol. 
Code,  $  3753;  San  Francisco  v.  Ford,  52  Cal. 
199);  and  having  done  so — as.  In  the  absence 
of  allegations  in  the  complaint  to  the  con- 
trary, it  is  to  be  presumed  he  did — It  has 
been  said  by  the  court,  "It  would  violate  all 
principles  of  justice  to  hold  him  liable  to 
the  plaintiff  therefor"  (Phelan  v.  San  Fran- 
cisco, 120  Cal.  5,  52  Pac.  39);  and  accordingly 
in  a  later  case  it  is  said:  "He  (the  tax  col-, 
lector)  was  but  the  agent  of  the  county  for 
the  collection  of  the  tax.  •  *  *  He  was 
not  concerned  with  the  validity  of  the  tax. 
If  he  failed  to  collect  it  because  of  its  illegal- 
ity, he  was  not  responsible  to  the  county; 
and  if  he  collected  it,  and  it  subsequently 
proved  to  have  been  illegally  assessed,  he  was 
not  responsible  to  the  aggrieved  taxpayer." 
Bailey  v.  Johnson,  121  Cal.  563,  54  Pac.  80. 
In  the  latter  case,  indeed,  what  was  said  was 
not  necessary  to  the  decision,  and  in  the  for- 
mer there  was  another  ground  on  which  the 
case  may  have  been  disi>osed  of.  But,  how- 
ever this  may  be,  we  concur  in  the  views  ex- 
pressed by  the  court  For  the  suit  is  in  the 
nature  of  assumpsit  for  money  had  and  re- 
ceived by  the  defendant  to  the  plaintiff's  use 
(Cooley  on  Taxation,  1482  N.  and  authorities 
cited),  which  cannot  be  maintained  against 
a  mere  agent  or  servant  after  he  has  paid 
over  the  money  to  his  principal  (1  Chitty  on 
Pleading,  365;  Guy  v.  Washburn,  23  Cal.  113; 
Greenway  v.  Heard,  4  T.  B.  553;  Sadler  v. 
Evans,  4  Burr.  198.5,  and  other  cases  cited; 
Frye  v.  Lockwood,  4  Cow.  454;  2  Cooley  on 
Taxation,  1482-3).  Had  the  asesssment  been 
void  on  Its  face  (Cooley  on  Tax.,  1477  et  seq.), 
or  were  the  money  still  in  the  hands  of  the 
defendant,  or  were  the  suit  against  the  coun- 
ty treasurer  into  whose  hands  the  money  had 
passed  (Id.  1482),  the  case  might  be  different; 
but  on  these  points  it  Is  unnecessary  to  ex- 
press an  opinion.  Several  cases  are  cited  by 
the  appellant  in  which  suits  of  this  kind  were 
maintained  against  the  tax  collector.  But 
none  of  these  seem  to  have  any  application, 
unless  it  be  McCabe  v.  Carpenter,  102  Cal. 
469,  36  Pac.  8.36,  which  was  In  some  respects 
different,  and  in  which  the  point  was  not  con- 
sidered. 
We  advise  that  the  judgment  be  affirmed. 

We  concur:     COOPER,  C;  CHIPMAN,  O. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  appealed  from  is  affirmed: 
HENSHAW,  J.;  LORIGAN,  J.;  McFAR- 
LAND,  J. 


Digitized  by 


Google 


CaL) 


GOLDBBRG  v.  BRUSCHI. 


23 
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GOLDBERG  r.  BRUSCHI.     (S.  F.  3,004.) 
(Supreme  Court  of  California.    >May  8,  1903.J 

1.  QuiETino  Trxu^— Mineral  Lands. 

In  a  suit  to  quiet  title  to  mining  land, 
when  plaintiff  made  his  proof  of  citizenship  and 
of  discovery  of  gold-bearing  quartz  on  the  prem- 
ises, and  had  shown  a  location  according  to  the 
requirements  of  law,  he  established  his  case 
prima  facie,  and  it  was  not  nece-ssary  for  him 
to  make  further  proof  that  the  land  was  un- 
occupied mineral  land  of  the  United  States. 

2.  Same— FoBFEiTUBE— Evidence. 

Rev.  St.  U.  S.  §  2324  [U.  S.  Comp.  St 
1901,  p.  1426],  provides  that  on  a  failure  to 
comply  with  the  conditions  imposed  for  acquir- 
ing mineral  land  the  claim'  or  mine  on  which 
soch  failure  occurs  shall  be  open  to  relocation 
in  the  same  manner  as  if  no  location  had  ever 
been  made.  Held,  that  a  forfeiture  under  the 
statute  cannot  be  established  except  upon  clear 
and  convincing  proof. 

3.  Saue — Burden  of  Proof. 

In  a  suit  to  quiet  title  to  a  mining  claim, 
defendAnt  having  proved  his  location,  it  was 
plaintiffs  right  to  assume  the  burden  of  show- 
ily defendant's  failure  to  do  the  required 
amount  of  work  on  the  claim,  although  he  had 
not  alleged  any  such  forfeiture  in  his  complaint 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mines  and  Minerals,  f  101.] 

4.  Mining  Lands— Relocation  of  Claim. 

Rev.  St  U.  S.  §  2324  [U.  S.  Comp.  St 
1901,  p.  1426],  in  relation  to  mining  claims,  pro- 
vides that  on  a  failure  to  comply  with  the  con- 
ditions of  the  statute  (among  them  being  a  re- 
quirement for  a  certain  amount  of  annual  work) 
the  claim  shall  be  open  to  relocation,  as  if  no 
location  had  ever  been  made.  HcUt,  that  where 
a  locator  failed  to  .do  the  rejiuired  work  the 
land  became  subject  to  relocation,  although  the 
original  locator  remained  in  possession. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Gent.  Dig.  Mines  and  Minerals,  §  57.] 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Mariposa  Coun- 
ty; John  M.  Corcoran,  Judge. 

Action  by  Max  Goldberg  against  Deme- 
trlo  M.  Bruschl.  From  a  Judgment  In  favor 
of  defendant,  plaintiff  appeals.  Reversed 
In  part  and  In  part  affirmed. 

Leon  Samuels  (J.  J.  Trabucco,  of  counsel), 
for  appellant.  J.  B.  Curtin  and  Congdon  & 
Congdon,  for  respondent. 


CHIPMAN,  C.  Action  to  quiet  title  to 
mining  land.  The  cause  was  tried  by  the 
court,  and  defendant  had  Judgment,  from 
■which  plaintiff  appealed  on  bill  of  exceptions. 

The  findings  are  made  up  largely  of  pro- 
bative rather  than  of  ultimate  facts.  It 
"was  found:  (1)  That  one  Francisco  Bruschl, 
on  March  15,  1885,  located  a  quartz  mining 
claim,  the  Quail  quartz  mine,  600  feet  wide 
and  1,500  feet  long,  In  Mariposa  county,  par- 
ticularly described  In  the  findings;  that  by 
mesne  conveyances  afterward,  to  wit,  Oc- 
tober 13,  1897,  the  said  mine  became  the 
property  of  defendant  (2)  That  defendant 
on  January  1,  1887,  located  a  quartz  mining 
claim  of  the  Sfime  extent  as  the  said  Quail 
quartz  mine,  and  adjoining  It  on  the  southerly 
end  thereof,  called  the  "Last  Chance  Quartz 
Mine,"  particularly  described  In  the  findings. 


(8)  That  prior  to  the  month  of  December, 
1^9,  defendant  "did  let,  bond,  and  agree  to 
convey"  said  two  mines  "to  the  Quail  Min- 
ing Company,"  and  that  during  all  of  said 
month  of  December  ^and  the  month  of  Jan- 
uary, 1900,  said  company  was  in  possession 
of  said  mines,  and  "did  cause  to  be  erected 
upon  said  Quail  quartz  mine  improvements 
consisting  of  hoisting  works,  barn,  and  black- 
smith shop,  and  other  buildings  of  the 
value  of  more  than  three  thousand  dollars, 
and  had  extended  two  tunnels  and  drifts 
that  were  on  the  said  Quail  quartz  mine." 
(4)  That  during  the  month  of  DeceraDer, 
1899,  one  Barion  entered  upon  a  portion  of 
said  Quail  quartz  mine  referred  to  in  the 
foregoing  paragraph  3,  and  attempted  to 
make  a  location  under  the  name  of  the 
"East  Quail  Quartz  Mining  Claim"  by  in- 
cluding a  portion  thereof  together  with  oth- 
*er  lands,  thus  conflicting  with  said  Quail 
quartz  mine  to  the  extent  of  7.34  acres,  par- 
ticularly described  in  the  findings.  (5)  That 
plaintiff,  through  the  said  Barion,  in  the  said 
month  of  December  also  entered  upon  said 
Last  Chance  quartz  mine,  and  made  a  loca- 
tion named  the  "Indian  Creek  Quartz  Min- 
ing Claim,"  a  part  of  which  so  located  em- 
braced a  portion  of  said  Last  Chance  mine, 
and  con'fiicted  with  said  Last  Chance  mine  to 
the  extent  of  about  12.94  acres,  and  also  con- 
flicted with  said  Quail  quartz  mine  to  the 
extent  of  0.093  acres.  (6)  That  at  the  time 
said  Barion  made  said  locations  he  well 
knew  that  defendant  was  the  owner  of  said 
Quail  quartz  mine  and  said  Last  Chance 
quartz  mine,  and  knew  that  defendant  had 
agreed  to  sell  the  same  to  said  corporation, 
and  knew  that  said  company  was  in  posses- 
sion of  each  of  said  claims,  and  had  ex- 
pended large  sums  of  money  in  working  the 
same.  As  conclusions  of  law  the  court  found: 
(1)  That  the  defendant  was,  at  the  time  the 
locations  were  made  under  which  plaintiff 
claims,  the  owner  of  the  said  Quail  quartz 
mine  and  the  said  L>a8t  Chance  mine.  (2) 
That  in  the  absence  of  any  Issues  raised  by 
the  pleadings,  and  in  the  absence  of  any 
proof  by  plaintiff  ^hat  the  work  required  to 
be  done  under  section  2324  of  the  Revised 
Statutes  of  the  United  States  [U.  S.  Comp. 
St.  1901,  p.  1426)  was  not  done  on  defend- 
ant's said  claim  for  the  year  1899,  he  (defend- 
ant) "is  entitled '  to  the  presumption  of  law 
that  the  law  had  been  complied  with,  and 
that  the  amount  of  work  required  to  be  done 
upon  each  of  said  quartz  mines  •  •  • 
was  done  during  the  year  1899."  (3)  That 
plaintiff  has  no  right  to  or  interest  in  the 
portions  of  his  said  claim  which  lie  within 
the  exterior  boundaries  of  defendant's  said 
claims.  Defendant  had  judgment  In  accord- 
ance with  the  foregoing,  and  it  was  also 
adjudged  that  plaintiff  has  no  right  to  or 
interest  in  the  said  locations  of  plaintiff  out- 
side of  the  exterior  lines  of  the  said  loca- 
tions of  defendant. 
The  pleadings  were  verified.    Plaintiff  did 
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not,  In  bis  complaint,  allege  that  defendant 
had  forfeited  his  title  to  the  mines,  or  either 
of  them,  claimed  by  him — L  e.,  did  not  plead 
forfeiture — nor  did  he  offer  any  evidence  of 
forfeiture  in  his  opening  case.  After  de- 
fendant had  submitted  his  evidence  of  own- 
ership, plaintiff  in  rebuttal  sought  to  prove 
that  as  to  the  Last  Chance  mine  defenda  .: 
had  forfeited  his  location  by  failure  to  do 
the  vrork  required  by  the  Revised  Statutes 
of  the  United  States.  Defendant  objected 
on  the  groimd  that  plaintiff  had  not  pleaded 
abandonment  or  forfeiture.  The  court  ruled 
that  It  would  admit  ho  testimony  showing 
forfeiture  or  abandonment  of  the  Last 
Chance  by  defendant  Plaintiff  thereupon 
moved  the  court  for  leave  to  amend  his 
complaint  by  alleging  that  "defendant  has 
failed  to  perform  any  assessment  work  on 
or  for  the  Last  Chance  claim  either  in  the 
year  1897,  1898,  or  1890,  or  at  any  time 
since  the  location  thereof,  and  that  said  de- 
fendant has  forfeited  his  said  claim."  The 
ground  urged  for  the  amendment  was  "that 
plaintiff  was  taken  by  surprise  by  the  ruling 
of  the  court,"  and  that  plaintiff  bad  relied 
upon  his  view  of  the  law  that  "no  proof  of 
forfeiture  could  be  made  until  defendant 
had  shown  the  nature  of  his  title,  and  that 
until  then  plaintiff  was  not  called  upon  to 
plead  or  prove  forfeiture."  The  court  de- 
nied the  motion.  These  rulings  are  urged 
as  error. 

Plaintiff  specified  numerous  other  errors, 
particularly  as  to  the  insufficiency  of  the 
evidence  to  support  certain  of  the  findings. 
The  principal  question  presented  by  the  ap- 
peal arises  out  of  the  rulings  of  the  court 
above  stated.  The  view  taken  by  counsel 
for  defendant,  and  apparently  followed  by 
the  trial  court,  seems  to  have  been  that 
plaintiff  could  recover  only  on  the  strength 
of  his  own  title,  and  that.  If  be  expected  to 
shojv  that  the  title  of  defendant,  whatever  it 
might  be,  was  for  some  reason  forfeited,  he 
should  have  so  alleged  In  the  complaint  and 
proved  it  in  bis  opening  case;  and  that,  not 
having  done  so,  the  refusal  of  the  court  to 
allow  him  to  amend  the  complaint  was  not 
error,  for  the  evidence  would  not  be  proper 
in  rebuttal.  It  is  true  that  in  an  action  to 
quiet  title  to  land  the  burden  rests  upon  the' 
plaintiff  to  show  title  in  himself,  failing 
which  he  is  not  entitled  to  recover.  San 
Francisco  v.  Ellis,  54  Cal.  72;  Winter  v. 
McMillan,  87  Oal.  256,  25  Pac.  407,  22  Am. 
St.  Rep.  243;  Heney  v.  Pesoll,  100  Cal.  53, 
41  Pac.  810;  McGrath  v.  Wallace,  110  Cal. 
548,  48  Pac.  719;  Weed  v.  Snook,  144  Cal. 
439,  77  Pac.  1023;  Schroder  v.  Aden  Gold  Min. 
Co.,  144  Cal.  628,  78  Paa  20.  This  rule, 
however,  does  not  requhre  that  plaintiff  shall, 
in  opening  his  case,  show  that  the  title 
which  the  defendant  may  plead  In,  his  an- 
swer has  been  for  some  reason  forfeited. 
Plaintiff  may  not,  and  often  does  not,  know 
what  the  adverse  Interest  of  defendant  is 
against  which  plaintiff  seeks  to  quiet  his 


title.  How,  then,  caq  he  be  expected  to  an^ 
ticlpate  defendant's  answer  and  plead  for- 
feiture? When  the  answer  came  in,  it  was 
deemed  to  be  denied.  Of  course,  if  plaintiff 
has  shown  no  title  or  right  of  possession, 
and  defendant  is  in  possession,  it  is  Imma- 
terial by  what  right  defendant  holds  pos- 
session, and  plaintiff  cannot  recover.  De- 
fendant's mistake  and  the  error  of  the  court 
probably  arose  from  the  mistaken  belief 
that  plaintiff  should  have  shown,  as  part  of 
his  case,  that  defendant's  pretended  title 
was  invalid,  and  that  he  could  not  do  this 
In  rebuttal.  When  plaintiff  made  his  proof, 
as  he  did,  of  citizenship,  and  that  he  had 
made  a  discovery  of  gold-bearing  quartz  in 
the  land,  and  had  shown  a  location  accord- 
ing to  the  requirements  of  the  law,  he  es- 
tablished his  case  prima  fade,  and  he  was 
not  called  upon  to  make  further  proof  that 
the  land  was  unoccupied  mineral  land  of  the 
United  States.  It  was  shown  to  be  public 
land,  and  the  presumption  is  that  all  public 
land  Is  unoccupied.  Plaintiff's  claims  were 
located  in  December,  1899,  and  he  had  all 
of  the  year  1900  in  which  to  do  assessment 
work,  and  the  action  was  brought  in  Jan- 
uary, 1900.  The  burden  was  then  put  upon 
defendant  to  show  that  the  location  under 
which  he  claimed  title  was  prior  In  time  and 
superior  in  right.  It  was  held  in  Trevaskls 
V.  Peard,  Ul  CaL  599, 44  Pac.  246,  that  "evi- 
dence of  abandonment  may  be  given  with- 
out a  special  plea  under-  a  denial  of  title"; 
and  in  Contreras  v.  Merck,  131  Cal.  211,  63 
Pac.  336,  it  was  held  not  necessary  for  plain- 
tiff to  plead  a  forfeiture  or  abandonment  of 
a  prior  location  made  by  defendant.  De- 
fendant contends  that  the  contrary  rule  was 
held  in  Quigley  t.  Glllett,  101  Cal.  462,  35 
Pac.  1040,  and  in  Harris  v.  Kellogg,  117  Oal. 
484,  40  Pac.  708.  In  the  first  of  these  cases 
the  question  was  as  to  the  burden  of  proof 
where  forfeiture  is  claimed,  and  what  was 
said  related  to  the  defendant  who  disputed 
the  validity  of  plaintiff's  title  and  alleged  for- 
feiture. Whether  a  defendant  in  such  case 
as  the  present  one  is  required  to  allege  for- 
feiture before  he  will  be  permitted  to  prove 
it  as  a  defense  to  plaintiff's  title,  is  not  the 
question  here.  The  point  decided  in  Harris 
V.  Kellogg  was  as  to  the  burden  of  proof. 
The  rule  of  pleading  now  before  us  was  not 
involved.  The  Revised  Statutes  of  the  Uni- 
ted States  (section  2324  [U.  S.  Comp.  St. 
1901,  p.  1426])  do  not  use  the  word  "forfei- 
ture." The  provision  Is:  "Upon  a  failure 
to  comply  with  these  conditions  [among 
them  to  do  the  required  annual  work]  the 
claim  or  mine  upon  which  such  failure  oc- 
curs Shan  be  open  to  relocation  in  the  same 
manner  as  if  no  location  of  the  same  had 
ever  been  made."  Treating  this  provision 
as,  in  effect,  working  a  forfeiture,  the  courts 
have  held  that  it  cannot  be  established  ex- 
cept upon  clear  and  convincing  proof  of  the 
former  owner  to  have  had  work  performed 
or  improvementa  mad^itfeciy?«*J«9^  '«■ 
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quired  by  the  law  (Bjummet  r.  Garfield  M. 
.&  M.  Co.,  130  U.  S.  291,  9  Sup.  Ct.  M8,  32 
'l.  Ed.  964);  and,  as  we  bare  seen,  the  bur- 
den of  proving  failure  to  comply  with  stat- 
'utory  conditions  is  upon  the  one  who  as- 
serts it.  When,  therefore,  defendant  proved 
his  locations,  it  was  plalntlCTs  right  to  as- 
sume th,e  burden  of  showing  defendant's 
failure  to  do  the  required  work,  and  this  he 
was  not  allowed  to  do. 

As  to  the  Quail  quartz  mine,  we  can  see 
no  ground  whatever  for  questioning  the  con- 
clusions of  the  trial  court  or  the  findings  in 
respect  of  it.  So  far  as  the  East  Quail  loca- 
tion of  plaintiff  and  his  Indian  Creek  loca- 
tion conflicted  with  the  Quail  claim  of  de- 
fendant, they  were  invalid.  Plaintiff  Imew 
when  be  made  his  said  locations  that  de- 
fendant had  made  a  valid  prior  location  of 
the  Quail  mine,  was  in  actual  possession 
through  the  company  that  held  a  bond  on 
the  mine  and  was  then  actively  carrying 
forward  development  work,  and  had  done 
work  and  bad  made  improvements  thereon 
of  the  value  of  $5,000.  As  to  the  Last 
Chance  mine,  defendant  showed  a  valid  lo- 
cation in  January,  1897.  There  was  no  evi- 
dence submitted  by  defendant,  or  at  all,  of 
any  work  done  on  this  claim  from  the  time 
the  locaticm  was  made  to  the  time  plaintiff 
made  his  locations  of  the  East  Quail  and 
Indian  Creek  claims.  The  only  testimony  of 
defendant's  possession  of  the  Last  Chance 
claim  was  that  given  by  himself.  When 
asked  if  he  continued  In  possession  of  the 
Quail  mine,  he  replied:  "Yes,  sir.  Up  to 
the  time  I  gave  the  bond  to  the  Quail  Min- 
ing Company  a°<*  since  the  time  that  I  loca- 
ted the  Last  Chance,  I  have  continued  in 
possession  of  the  same."  Whether  this  was 
actual  possession — pedis  possessio — or  only 
the  constructive  possession  which  follows  lo- 
cation, does  not  appear.  It  is  not  disputed 
that  plaintiff's  locations  were  valid  as  to 
land  not  embraced  in  defendant's  Last 
Chance  location,  and  as  to  this  it  was  valid 
if  the  land  was  then  unoccupied  miuerai 
land,  and  open  to  relocation.  The  position 
of  the  parties,  briefly  stated,  was  this:  De- 
fendant's claim  was  located  in  1897.  He 
remained  in  possession  thenceforward,  and 
was  in  possession  at  the  time  of  plaintUTs 
location  in  1899,  bat  had  done  no  assessment 
work,  and  was  not  at  that  time  engaged  in 
doing  any  work  thereon.  Plaintiff  there- 
upon made  locations  Including  a  portion  of 
defendant's  said  claim,  and,  so  far  as  it  ap- 
pears, it  was  accomplished  peaceably,  and 
without  disturbing  defendant's  possession, 
such  as  it  was.  Clearly  defendant's  location 
of  the  Last  Chance  could  not  be  the  source 
of  a  valid  claim  after  the  close  of  the  year 
1898,  unless  be  had  done  the  required  as- 
sessment work  by  that  time,  or  unless  he 
had  in  the  year  1899,  before  plaintiff  made 
bis  locations,  begun  development  work,  and 
prosecuted  It  diligently.  But  he  did  no  work 
on  his  claim  at  any  tim^  and  it  therefore 


ceased  to  have  any  validity  as  against  a 
valid  relocation.  Defendant's  counsel  seem 
to  hold  the  view  that  his  possession  was 
enough  to  remove  the  land  from  the  cate- 
gory of  unoccupied  land,  or  at  least  that  it 
was  sufficient  to  prevent  plaintiff  from  mak- 
ing a  valid  location.  The  case  of  Belk  v. 
Meagher,  104  U.  S.  285,  28  L.  Ed.  735,  Is 
cited.  We  do  not  think  that  case  supports, 
or  that  any  case  can  be  found  supporting, 
such  contention,  if  that  be  defendant's  view. 
Such  a  construction  of  the  statute  would  per- 
mit a  locator  of  mineral  land  to  bold  it 
against  all  the  world  for  an  indefinite  time 
without  doing  any  development  work  what- 
ever. We  think  the  findings  that  defendant 
is  the  owner  of  the  portion  of  the  Last 
'  Chance  mine  which  Is  in  conflict  with  plain- 
tiffs locations  is  not  supported  by  the  evi- 
dence. It  Is  not  necessary  to  notice  other 
points  raised  by  the  appeal. 

It  Is  advised  that  the  judgment,  so  far  as 
it  affects  the  Quail  quartz  mine  of  defend- 
ant, be  affirmed,  and  so  far  as  it  affects  de- 
fendant's right  to  the  .ground  In  conflict  in 
the  Last  Chance  quartz  mine  of  defendant  it 
be  reversed. 

We  concur:    HARBISON,  C;  GRAY,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment,  so  far  as  it  affects 
the  Quail  quartz  mine  of  defendant,  is  af- 
flrmed,  and  so  far  as  it  affects  defendant's 
right  to  the  ground  in  conflict  in  the  Last 
Chance  quartz  mine  of  defendant  It  is  re- 
versed: HBNSHAW,  J.;  LORIGAN,  J.;  Mc- 
PARLAND,  J. 

(146  Cal.  690) 
CUTTEN  V.  PEARSALL.    (8.  P.  2,912.)* 
(Supreme  Court  of  California.     May  6,  1905.) 

1.  CoNTBAOT— Action  fob  Bbeach  —  Execu- 
tion. 

Where  the  complaint  contained  a  copy  of 
the  written  contract  sued  on,  and  the  genuine- 
ness and  execution  thereof  were  not  denied  by 
verified  answer,  as  required  by  Code  Civ.  Proc. 
§  447,  its  execution  and  genuineness  were  ad- 
mitted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  §  804.] 

2.  Bbokebs— Action  fob  Couhissions— Evi-  • 

HENCE. 

Where  a  contract  provided  that  plaintiff 
should  be  paid  $7,500  commissiong  for  Rervicea 
when  a  safe  of  certain  lands  was  consummated, 
a  written  contract  gf  sale  entered  into  between 
defendant  and  a  third  person  was  admissible  to 
show  consummation  of  a  sale. 

3.  Samb— Perfobmance. 

In  an  action  on  a  contract  for  broker's 
services,  evidence  hrld  to  show  performance  by 
plaintiff  of  the  conditions  of  his  contract,  and 
that  the  sale  of  the  land  had  been  consummated 
by  defendant  as  provided  by  the  contract  for 
compensation. 

4.  Same— Instbuctions. 

Where  a  contract  for  broker's,  compen.sa- 
tion  provided  that  plaintiff  should  be  entitled 
thereto  when   the  sale  was  consummated,  and 

•Kehearlng  denied  June  6,  19<«J  by  VJ\^»^V  It 
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there  was  evidence  that  a  sale  had  been  made, 
defendant  was  not  prejudiced  by  an  instruction 
submitting  plaintiFs  right  to  compensation  un- 
der the  contract,  without  regard  to  the  party 
to  whom  the  lands  were  sold,  which  was  ob- 
jectionable as  submitting  the  interpretation  of 
the  written  contract  to  the  jury. 

5.  Trial— Instbuctions. 

Refusal  of  an  instruction  substantially  cov- 
ered by  another  instruction  given  for  defendant 
was  harmless. 

6.  Appeal— New  Trial. 

In  the  absence  of  facts  showing  an  abuse 
of  discretion,  an  order  denying  a  new  trial,  on 
the  ground  that  the  evidence  is  insuflScient  to 
justify  the  verdict,  will  not  be  reversed  on  ap- 
peal. 

Department  1.  Appeal  from  Superior 
Court,  Humboldt  County;  E.  W.  Wilson, 
Judge. 

Action  by  David  Cutten  against  C.  E.  Pear- 
sail.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

J.  N.  Gillett  and  F.  A.  Cutler,  for  appel- 
lant Ernest  Sevier  and  Denver  Sevier,  for 
respondent. 

VAN  DYKE,  J.  The  complaint  In  the 
action  under  consideration  contains  three 
counts.  The  first  Is  upon  an  express  con- 
tract, a  copy  of  which  is  set  forth;  the  sec- 
ond is  a  common  count  in  assumpsit;  the 
third  is  a  common  count  for  money  had  and 
received.  The  contract  set  forth  in  the  first 
count  of  the  complaint  is  as  follows: 

"Eureka,  California,  Dec.  29th,  1899. 
"It  is  agreed  by  C.  E  Pearsall  and  David 
Cutten,  that  his  commissions  for  services  ren- 
dered in  securing  lands  in  T  8  N,  R  1  E  and 
T  8  N,  R  2  E,  Humboldt  Meridian,  and  for 
all  services  heretofore  rendered  by  him,  and 
for  all  services  hereafter  to  be  rendered  by 
him  In  the  sale  of  the  tract  of  land  on  Little 
River  and  Maple  Creek,  known  as  the  Pear- 
sall deal,  shall  be  the  sum  of  $7,500.00,  when 
the  sale  Is  consummated. 
"[Signed]  P.  E.  PearsalL 

"I  approve  the  contract  B.  F.  Durphy." 
It  is  also  alleged  in  the  complaint  that  the 
plaintiff  had  duly  performed  all  the  condi- 
tions of  said  contract  to  be  performed  by  hini, 
that  the  sale  mentioned  in  said  contract  has 
been  duly  consummated,  and  that  the  defend- 
ant had  not  paid  plaintiff  said  sum  of  $7,500, 
or  any  part  thereof.  The  complaint  is  un- 
verified, and  the  answer,  which  is  also  un- 
verified, contains  simply  a  general  denial. 
The  case  was  tried  before  a  Jury,  and  a  ver- 
dict rendered  In  favor  of  the  plaintiff  for  the 
sum  mentioned,  to  wit,  $7,500,  with  Interest 
thereon  at  the  rate  of  7  per- cent,  per  annum 
from  January  24,  1901.  The  defendant  there- 
after moved  for  a  new  trial,  which  was  de- 
nied, and  he  appeals  l)oth  from  the  Judgment 
and  from  the  order  denying  his  motion  for 
a  new  trial. 

In  support  of  the  appeal,  the  appellant  relies 
upon  certain  alleged  errors  committed  by  the 
trial  court  in  the  admission  and  exclusion  of 
certain  evidence,  and  in  giving  and  refusing 
to  give  certain  Instructions.    The  main  con- 


tention, however,  appears  to  be,  and  Is  so  ad- 
mitted by  counsel  in  the  oral  argument  that 
the  evidence  does  not  support  the  verdict 

It  is  claimed  that  the  evidence  falls  to 
support  the  verdict,  on  the  assumption  or 
theory  that  the  contract  set  forth  In  the 
complaint  as  the  basis  of  the  action  is  not  the 
entire  contract  between  the  parties,  but  that 
It  must  be  taken  In  connection  with  a  prior 
written  contract  between  the  parties  on  the 
same  subject  It  appears  that  In  the  sum- 
mer of  1897  plaintiff  and  defendant  were  en- 
gaged as  brokers  in  the  selling  of  lands  In 
Humi)oidt  county  under  an  oral  agreement 
The  plaintiff  in  his  testimony  stated:  "I  was 
to  get  the  land  together,  assist  in  getting  the 
land  together,  get  It  as  cheap  as  possible,  and 
at  that  time  we  had  an  understanding  that 
we  would  divide  the  profits  equally  up  to  $12 
an  'acre.  •  »  •  i  did  not  know  who  the 
purchaser  was  to  be  until   we  started  In. 

•  •  •  In  November,  1897,  Mr.  B.  F.  Durphy 
came;  he  was  the  supposed  purchaser  or  pro- 
moter. »  »  •  Mr.  Durphy  had  parties  In 
the   East   who '  were  going   to   purchase   It. 

•  •  •  Through  the  year  1898  the  sale  was 
still  being  made  to  Mr.  Durphy  and  the  men 
he  represented.  I  understood  that  he  bad 
men  In  the  East  who  were  going  to  take  the 
land.  I  didn't  care  who  Mr.  Pearsall  sold  this 
land  to.  *  *  •  During  all  this  time  Mr. 
Pearsall  was  still  making  the  sale  to  Mr. 
Durphy,  and  1  expected  right  along  through 
the  year  1898  and  1899,  every  month  or  two, 
that  this  sale  would  be  closed.  Mr.  Durphy 
-told  us  his  plans,  and  what  progress  he  was 
making."  Finally,  the  parties  entered  Into 
the  following  written  contract: 

"This  agreement  made  this  17th  day  of 
March,  1899,  between  C.  E.  Pearsall  of  the 
County  of  Humboldt,  State  of  California,  the 
party  of  the  first  part,  and  David  Cutten  of 
the  same  County  and  State^  the  party  of  the 
second  part,  witnesseth: 

"That  it  Is  hereby  agreed  by  and  between 
the  parties  hereto  that  the  said  party  of  the 
second  part  shall  aid  and  assist  the  said 
party  of  the  first  part  In  securing  titles  to, 
deeds,  assignments,  transfers,  ond  all  other 
work  requisite  In  selling  a  tract  of  10,000 
acres  more  or  less  of  redwood  or  other  lands, 
situate  in  Humboldt  County,  California,  on 
Little  River  and  Maple  Creek  in  Township 
8  North,  Ranges  1  and  2  East  Huml>oldt 
Meridian,  to  B.  F.  Durphy,  of  Boston,  Mas- 
sachusetts, or  to  his  agent,  or  to  any  other 
person  or  corporation  through  him  or  sug- 
gested by  him,  and  in  consideration  for  said 
services,  it  is  agreed  between  the  parties 
hereto,  that  the  party  of  the  first  part  shall 
pay  to  the  party  of  the  second  part  after  the 
said  lands  are  sold  one-half  of  the  product  of 
what  remains  after  deducting  all  necessary 
local  expenses  in  making  such  sale  together 
with  the  amount  paid  for  said  lands,  from  an 
average  total  of  $12.(X)  per  acre  for  each  acre 
sold  of  the  whole  amount,  and  such  payment 
is  to  cancel  all  claims  the  party  of  the  second 
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part  may  have  against  th^e  said  party  of  tbe 
first  part.  »  »  •  And  It  is  furtlier  agreed 
between  tlie  parties  hereto  that  if  for  any 
reason  this  sale  cannot  be  made,  the  party 
of  the  second  part  shall  hare  no  claim  against 
the  party  of  the  first  part  for  services  ren- 
•dered  in  this  matter." 

Prior  to  the  execution  of  the  foregoing 
contract,  the  parties,  Cutten  and  Pearsall, 
had  been  operating  under  an  oral  agreement, 
as  already  stated.  Subsequently,  it.  appears 
that  there  was  some  misunderstanding  or 
hitch  in  the  contemplated  deal  between  de- 
fendant and  Durphy,  and  the  plaintiff  be- 
came dissatisfied  with  the  terms  of  the  agree- 
ment entered  into  on  his  part,  fearing  tlu|t  in 
cas^  the  lands  should  be  turned  over  by  de- 
fendant to  some  other  parties  he  might  lose 
his  commissions,  or  the  value  of  his  services, 
entirely.  He  testifies:  "In  the  fall  of  1899 
Mr.  Purphy  and  Mr.  Wandesforde  and  Mr. 
Pearsall  were  quarreling  among  th^selves, 
and  the  price  of  the  land  kept  going  up  until 
I  became  alarmed  that  If  the  sale  was  made 
my  profits  would  be  cut  out  by  .reason  of  the 
increased  price  of  the  land,  and  I  wanted 
Mr.  Pearsall  to  give  me  a  specified  sum  in- 
stead of  the  commission  that  I  was  to  re- 
ceive. This  sum  was  $7,500."  He  further 
testifies:  "I  said:  'You  folks  have  your  dif- 
ficulties among  yourselves.  I  want  a  con- 
tract for  a  stipulated  sum.'  •  •  •  I  told 
bim  I  wanted  a  contract  signed  now,  before 
T  went  any  further  with  the  thing,  or  else  I 
would  see  about  It,  and  I  wrote  up  .the  con- 
tract and  he  signed  it,  and  Mr.  Durphy  was 
there,  and  I  said  to  Mr.  Diirphy:  'Ton  ap- 
prove this  Contract;  you  see  that  I  will  get 
my  money.'  That  is  what  he  approved  it  for; 
that  is  all  I  cared  about.  •  ♦  •  I  wanted 
Mr.  Pearsall  to  sell  the  lands  to  anybody." 

It  win  be  seen  by  reference  to  the  two  con- 
tracts that  the  one  sued  upon  is  different  In 
two  very  important  points  from  the  contract 
of  March,  and  the  latter  was  evidently  In- 
tended between  the  parties  to  be  substituted 
for  the  former.  The  compensation  to  the 
plaintiff  for  his  services  was  to  be  a  definite 
sum  Instead  of  commissions,  and  the  qualifi- 
cation in  the  former  contract,  that  the  sale 
contemplated  was  to  be  "to  B.  F.  Durphy, 
of  Boston,  Massachusetts,  or  to  his  agent,  or 
to  any  other  person  or  corporation  through  or 
suggested  by  him,"  was  entirely  omitted  from 
the  last  contract,  and  In  lieu  thereof  the  pay- 
ment was  to  be  made  "when  the  sale  Is  con- 
summated." This  last  contract  is  tbe  one 
sued  upon,  and  the  complaint  contains  a  copy 
thereof,  and  the  genuineness  and  due  execu- 
tion of  such  instrument  is  admitted  by  the 
failure  of  the  defendant  to  deny  the  same  by 
a  verified  answer.  Code  Civ.  Proc.  §  447. 
The  terms  of  tne  last  instrument  between  the 
parties,  to  wit,  the  one  in  suit,  having  been 
reduced  to  writing,  there  can  be  no  evidence 
of  terms  other  than  the  contents  of  the  writ- 
ing, except  In  certain -specified  cases,  none  of 
which  are  applicable  here.    The  validity  and 


genuineness  of  the  instrument  are  admitted 
by  the  pleadings,  as  already  shown,  and  there 
is  no  mistake  or  imperfection  in  the  writing 
which  appears  or  has  been  put  in  issue  by  the 
pleadings.  Code  Civ.  Proc.  g  1856.  The  in- 
tention of  the  parties  is  to  be  ascertained 
from  this  writing  alone.  Civ.  Code,  f  1639. 
The  only  part  of  the  agreement  in  suit  about 
wtiich  there  can  be  any  doubt,  and  in  refer- 
ence to  which  oral  testimony  wOuld  be  per- 
missible at  all  to  explain  it.  Is  what  is  under- 
stood as  the  "Peareall  deal."  The  plaintiff 
testifies  that  tbe  sale  of  this  land  was  known 
as  the  "Pearsall  deal,"  and  the  witness  Dur- 
phy testified:  "The  words  'Pearsall  deal' 
refer  to  tbe  Little  river  and  Maple  creek  tract 
of  land."  Tbe  witness  Waqdesforde's  testi- 
mony is  similar. 

The  complaint,  after  setting  forth  tbe  con- 
tract— the  genuineness  and  due  execution  of 
which  are  admitted — alleges  that  the  plain- 
tiff has  duly  performed  all  the  conditions  of 
said  contract  to  l>e  i)erformed  by  bim,  and 
that  tbe  sale  of  the  lands  mentioned  in  said 
contract  has  been  duly  consummated,  and 
that  the  defendant  has  not  paid  the  plaintiff 
the  sum  of  |7,500,  or  any  part  thereof.  The 
only  issues  presented  by  the  pleadingrs  to  be 
passed  upon  by  the  jury  were,  first,  whether 
the  plaintiff  had  perforiiied  the  conditions  of 
this  contract — and  there  seems  to  be  no  ques- 
tion as  to  that — and,  second,  whether  the  sale 
of  the  land  mentioned'  in  the  contract  had 
been  consimimated.  In  the  oral  argument  on 
behalf  of  the  appellant,  counsel  says:  "It 
appears  that,  nearly  two  years  after  tbe  orig- 
inal'contract  was  entered  Into,  the  defendant 
did  effect  a  sale  of  the  lands  to  parties  other 
than  B.  P.  Durphy.  This  fact  appears  from 
a  contract  of  sale  in  writing,  entered  into  be- 
tween Pearsall  and  one  Henry;"  and  coun- 
sel complains  that  this  evidence  was  Intro- 
duced against  the  objection  of  the  appellant' 
It  being  an  issue  to  be  proved  whether  tbe 
sale  had  been  consummated,  it  was  proper 
for  the  plaintiff  to  introduce  any  competent 
evidence  to  support  that  Issue  on  his  behalf, 
and  It  makes  no  difference  whether  the  evi- 
dence was  obtained  from  the  defendant  or 
from  any  other  party.  The  evidence  shows 
that  the  plaintiff  did  fully  perform  the  con- 
tract on  his  part  to  be  performed,  and  that 
he  has  not  been  paid  for  his  services  accord- 
ing to  the  contract  is  quite  evident  from  the 
protracted  contest  on  the  part  of  the  defend- 
ant to  resist  such  payment. 

Defendant's  motion  for  a  nonsuit,  under 
the  circumstances,  was  properly  denied. 

As  already  stated,  the  court  did  not  err 
in  permitting  the  plaintiff,  over  defendant's 
objection,  to  offer  in  evidence  the  contract 
bearing  date  August  21,  1900,  between  the 
defendant  and  J.  E.  Henry  &  Sous.  The 
purpose  of  the  evidence  was  in  support  of 
the  allegation  of  the  complaint,  which  was 
denied  by  the  defendant,  that  tbe  sale  of  the 
lands  mentioned  In  tlie  contract  sued  upon 
had  been  duly  consummated.by  ^^jkjkjwik^ 
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Appellant  takes  exception  to  a  portion  of 
the  Instruction  given  at  the  request  of  the 
plaintiff,  as  follows:  "That  a  sale  of  said 
lands  was  either  made  to  B.  P.  Durphy  or  to 
the  person  suggested  by  or  -through  him,  or, 
if  not  made  to  such  a  person,  that  it  was  un- 
derstood and  agreed  between  the  parties 
that  the  plaintiff  should  receive  such  com- 
pensation, no  matter  to  whom  such  lands 
should  be  sold."  Appellant  claims  that 
there  is  no  evidence  to  warrant  such  an  in- 
struction. By  the  terms  of  the  written 'con- 
tract sued  upon,  the  plaintiff  Is  entitled  to 
his  compensation  "when  the  sale  is  consum- 
mated," and,  as  already  stated,  the  limita- 
tion in  the  former  contract  is  entirely  omit- 
ted. The  only  objection  that  can  be  made 
to  the  portion  of  the  instruction  complained 
of  is  that  it  submitted  to  the  Jury  the  ques- 
tion that  was  proper  for,  the  court  to  deter- 
mine as  matter  of  law,  to  wit,  the  interpre- 
tation or  meaning  of  the  wrlttcui  contract 
sued  upon.  Code  Civ.  Proc.  i  1858.  It  is  not 
apparent,  however,  that  the  action  of  the 
court  in  this  respect  could  have  prejiidlced 
the  defendant. 

The  appellant  further  assigns  as  error  the 
refusal  of  the  court  to  give  defendant's  in- 
struction No.  6,  but  the  court  did  give  de- 
fendant's instructlou  No.  5,  as  modified.  In 
the  following  language:  "If  a  party  to  a 
contract  breaks  It,  and  fails  thereby  or  re- 
fuses to  carry  out  its  terms,  the  other  party 
may  treat  the  contract  as  at  an  end,  and  the 
party  causing  a  breach  thereof  cannot  main- 
tain an  action  thereon  against  the  other  par- 
ty. Therefore  I  instruct  that  if  you  find 
from  the  evidence  that  the  plaintiff  under 
the  contract  set  forth  in  his  complaint  was 
to.  render  certain  services  to  the  defendant 
In  the  sale  of  the  tract  of  land  mentioned  in 
,  the  said  complaint,  and  which  consisted  in 
part  of  securing  deeds  of  said  land  to  be 
made  in  the  name  of  the  said  defendant  and 
placed  in  escrow,  to  be  delivered  to  him 
upon  the  payment  of  the  price  of  the  land 
conveyed  thereby;  and  if  you  further  find 
that  after  the  execution  of  the  said  contract 
the  said  plaintiff,  without  the  consent  of  the 
defendant,  abandoned  the  contract  between 
them,  and,  in  pursuance  of  such  abandon- 
ment, went  to  different  owners  of  said  land 
and  Induced  them  not  to  leave  their  deeds 
In  the  defendant's  name,  but  to  make  new 
deeds  in  favor  of  one  H.  W.  Wandesforde,  and 
in  pursuance  of  which,  and  for  the  purpose 
of  preventing  the  said  defendant  from  con- 
summating such  sale,  deeds  to  said  land  were 
so  made  in  favor  of  the  said  Wandesforde — 
then  I  Instruct  you  that  the  said  plaintiff 
cannot  recover  in  this  action,  and  your  ver- 
dict should  be  for  the  defendant."  This 
Instruction  as  given  substantially  covers  the 
ground  embraced  in  the  sixth  instruction, 
and  therefore  the  refustCl  to  give  it  was 
harmless;  and  the  same  may  be  said  of  de- 
fendant's instruction  No.  7,  given  by  the 
court  as  modified. 


The  main  ground  on  which  the  modon  for 
a  new  trial  was  based  was  the  alleged  insuf- 
ficiency of  the  evidence  to  Justify  the  verdict. 

"The  granting  or  denying  a  new  tAal  on 
the  ground  that  the  evidence  is  insufficient 
to  Justify  the  verdict,  where  there  is  a  sub- 
stantial confilct  in  the  evidence,  rests  so  fully 
in  the  discretion  of  the  trial  court  that  its 
action  is  conclusive  upon  tills  court,  unless 
it  appears  that  there  has  been  an  abuse  of 
such  discretion."  Domico  v.  Casassa,  101 
Oal.  413,  35  Pac.  1024. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

SHAW,  X  (concurring).  I  concur  In  the 
Judgment.  The  contract  of  December  29, 
1899,  provided  that  the  plaintiff  should  re- 
ceive $7,500  for  his  services  in  "the  sale  of 
the  tract  of  land  on  Little  river  and  Maple 
creek,  known  as  the  'Pearsall  deal,' "  and 
that  the  money  should  become  due  wboi 
the  sale  was  consummated.  The  complaint 
avers  that  the  sale  had  been  consummated 
before  the  action  was  begun.  The  answer 
denies  this  allegation.  It  therefore  became  a 
material  issue  in  the  case  whether  or  not  the 
sale  referred  to  in  the  agreement  had  been 
consummated  at  the  time  the  action  was  be- 
gun. The  above-quoted  clause  Is  ambiguous, 
and  for  this  reason  it  was  competent  to  in- 
troduce parol  evidence  of  the  circumstan- 
ces under  which  the  agreement  was  exe- 
cuted, for  the  ptffpose  of  determining  there- 
from what  was  meant  by  the  phrase  "Pear- 
sall deal."  Upon  this  question  the  evidence 
was  conflicting.  The  theory  of  the  plaintiff 
was,  and  there  was  evidence  In  support  of 
it,  that,  prior  to  the  execution  ef  either  of 
the  contracts  referred  to,  the  plaintiff  and 
the  defendant,  with  others,  were  engaged 
in  the  enterprise  of  obtaining  options  from  a 
large  number  of  owners  of  small  tracts  of 
timber  land  for  the  purpose  of  obtaining  con- 
trol of  a  large  body  of  such  land  and  mak- 
ing a  sale  thereof  to  some  third  person,  and 
that  this  particular  enterprise  was  what  was 
known  as  the  "Pearsall  deal,"  and  that  in 
the  light  of  this  testimony  the  sale  of  the 
tract  known  as  the  "Pearsall  deal,"  mention- 
ed In  the  contract  sued  on,  meant  any  sale 
of  the  particular  tract  which  was  then  un- 
der the  control  of  the  parties  to  any  per- 
son. The  theory  of  the  defendants,  on  the 
other  hand,  was  that  at  the  time  the  contract 
of  December  29th  was  executed  the  only  deal 
In  contemplation  between  the  iwrtles,  and 
the  one  referred  to  in  the  contract  sued  on 
was  the  sale  to  B.  P.  Durphy  of  the  particu- 
lar tract  of  land  upon  which  they  had  prevl- 
pusly  obtained  options,  being  the  sale  refer- 
red to  In  the  agreement  of  March  17,  1899, 
set  forth  in  the  opinion  of  Mr.  Justice  VAN 
DYKE,  and  that,  as  this  sale  had  never  been 
consummated,  the  plaintiff  was  entitled  to 
no  compensation.  It  was  a  question  for  the 
Jury  to  determine  whl<4  of  these  two  Inter- 
pretations of  the  ambiguous  phrase  of  the 
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contract  was  the  real  ezpresalon  of  tbe  istr 
tentlon  of  the  parties.  Upon  this  point  the 
court  instructed  the  jury  that  the  contract 
cou)d  be  explained  by  reference  to  the  cir- 
comstances  under  which  it  was  made,  and 
the  matter  to  wliich  it  relates,  in  case  the  In- 
tention conld  not  be  ascertained  from  the 
writing  alone;  and  that  if  they  found  that 
it  was  understood  by  the  contract  that  the 
plaintiff  should  have  no  claim  against  the 
defendant  for  services  in  the  sale  of  the  land 
unless  the  same  should  be  sold  to  Durphy  or 
Ills  agent,  or  some  person  suggested  by  him, 
and  that  the  sale  was  not  made  to  such  per- 
son, then  they  should  find  for  the  defendant; 
but  that  If  they  found  that  it  was  the  In- 
tention of  the  parties  that  plaintiff  should 
receive  the  compensation  speclfled,  no  mat- 
ter to  whom  the  lands  should  be  sold,  and 
that  thereafter  the  defendant  sold  the  land 
to  third  persons,  then  the  verdict  should  be 
for  the  plaintiff  for  the  sum  sued  for.  This 
is  undoubtedly  correct,  and  tbe  only  criti- 
cism to  be  made  is  that  it  directs  the' jury 
more  to  the  ultimate  conclusion  to  be  reach- 
ed by  it  than  to  the  particular  facts  which  it 
should  find  in  order  to  arrive  at  the  conclu- 
sion. It  would  have  been  better,  for  in- 
stance, If  the  court  had  instructed  the  jury 
to  ascertain  from  the  circumstances  the 
meaning  of  the  phrase  "Fearsall  deal"  as 
qsed  In  the  contract  sued  on,  and  that  If  they 
found  it  was  meant  by  the  parties  to  refer 
to  the  particular  sale  of  the  land  to  Durphy 
or  his  agent,  or  to  some  one  suggested  by 
him,  as  provided  in  the  previous  agreement 
of  March  17,  1899,  and  that  such  sale  had 
not  been  made,  then  they  should  find  for  the 
defendant;  but  that  if  they  found  that  the 
parties  customarily  used  the  phrase  "Pear- 
sail  deal,"  not  to  designate  any  particular 
sale  of  lands,  but  to  designate  a  particular 
tract  or  aggregation  of  tracts  of  land  upon 
which  they  had  procured  options  for  the  pur- 
pose of  making  a  sale  thereof  In  one  body 
to  any  purchaser  who  could  be  found  at  a 
satisfactory  price,  and  that  it  was  used  in 
this  sense  in  the  contract  sued  on,  and  that 
thereafter  a  sale  of  said  lands  had  been 
made  by  the  defendant,  then  the  plaintiff 
should  recover.  But  the  instructions  given 
were  in  substance  to  the  same  effect,  and 
I  do  not  think  they  could  have  been  mislead- 
ing to  the  jury. 

There  was  evidence  sufficient  to  sustain 
the  verdict  upon  tbe  theory  contended  for  by 
tbe  plaintiff. 

I  concur:    AKGBLLOTTI,  J. 


(146  Cal.  714) 

FRASER  V.  CALIFORNIA  STREET  CA- 
BLE R.  CO.     (S.  F.  3,391.) 
(Supreme  Court  of  California.    May  9,  1905.) 

1.  Stbe^'  Railboads— Ii^juries  to  Passbn- 
oer — contributort  negligence. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  to  a  passenger  who  came  in 


contact  with  a  vehicle  while  be  was  standing  on 
the  running  board  of  defendant's  car,  evidence 
held  sufficient  to  support  a  flnding  that  plain- 
tiff was  guilty  of  contributory  negligence. 

2.  Same— iNSTBucmoNs. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  to  a  passenger,  instructions 
that  defendant  was  not  responsible  for  injuries 
which  were  the  proximate  result  of  plaintiff's 
negligent  failure  to  use  his  natural  senses  for 
his  own  safety  were  proper. 

3.  APPEAIr-BhCCLUBIOR    OF   EVIDENCE— HABM- 

I£SS  Ebbob. 

In  an  action  for  personal  Injuries,  error.  If 
any,  in  excluding  X-ray  photographs  of  plain- 
tiff, and  evidence  that  he  was  i>ermanently  in- 
jured, was  harmless,  where  the  jury  found  that 
plaintiff  was  guilty  of  contributory  negligence. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Frank  H.  Kerrigan, 
Judge. 

Action  by  Alexander  Fraser  against  the 
California  Street  Cable  Railroad  Company. 
There  was  judgment  for  defendant,  and 
from  an  order  denying  motion  for  a  new 
trial  plaintiff  appeals.    Affirmed. 

Oavin  McNab,  for  appellant.  Deamer  & 
Stetson  aAd  P.  F.  Dunne  (William  H.  Ham- 
ilton, of  counsel),  for  respondent 


GRAY,  O.  Action  for  injury  to  the  per- 
son of  plaintiff  through  the  negligence  of 
defendant  while  the  former  was  a  passenger 
on  a  street  car  of  the  latter.  The  defendant 
bad  a  verdict  and  judgment  in  its  favor,  and 
tbe  plaintiff  appeals  from  an  order  denying 
him  a  new  trial. 

Appellant's  first  and  principal  contention 
is  that  the  verdict  is  contrary  to  evidence 
because  the  evidence  shows  that  the  de- 
fendant's negligence  was  the  proximate 
cause  of  plaintiff's  injury.  Without  sub- 
stantial conflict  the  evidence  shows  that  the 
plaintiff  as  a  passenger  boarded  defendant's 
car  going  west  on  California  street  at  the 
northwest  comer  of  California  and  Sansome 
streets.  The  car  at  that  time  was  well 
loaded  with  passengers,  tbe  seats  being  all  . 
taken,  with  tbr^  or  four  standing  inside 
the  middle  or  inclosed  section  of  the  car, 
and  one  standing  on  the  rear  platform  at 
the  front  of  the  rear  open  section,  and  witb 
bis  back  against  the  right  hand  rear  win- 
dow of  the  closed  or  middle  section.  Plain- 
tiff, a  young  man,  20  years  of  age,  with  some 
two  years'  experience  in  riding  on  these 
same  cars,  took  a  standing  position  on  the 
right  hand  rear  "foot  or  running  board  just 
above  the  ground  that  passengers  use  In 
getting  on  and  off  the  cars,"  holding  to  the 
stanchion  with  one  or  both  hands.  At  this 
time  there  were  no  persons  standing  on  the 
platforms  or  footboards  of  the  front  open  sec- 
tion, and  plaintiff  seems  to  have  been  tbe  only 
one  standing  on  the  footboards  of  tbe  rear 
open  section.  There  was  but  one  person 
standing  on  the  platforms  of  the  reair  open 
section  of  the  car  so  far  as  the  evidence  p, 
discloses.     It  is  apparent  that  the  plaintiff^ 
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was  not  forced  to  ride  on  the  footboard  of 
tbe  car,  but  might  have  taken  a  more  secure 
position  thereon  If  he  had  seen  fit  to  do  so. 
He  rode  in  this  position  across  Leldesdorff 
street,  a  distance  altogether  of  one  short 
block,  when  his  body  came  In  collision  with 
the  front  footboard,  otherwise  called  the 
dashboard,  of  a  heavy  wagon  that  was 
standing  stationary  back  into  the  curb,  "not 
exactly  square,"  on  the  north  side  of  Cali- 
fornia street,  just  west  of  Leldesdorff,  the 
horses  hitched  thereto  turned  west  up  Cali- 
fornia street  at  right  angles  with  the  wagon. 
The  motorman  saw  this  wagon  Just  west 
of  Sansome  street  and  approached  It  at  half 
speed.  He  passed  It  without  any  part  of  It 
coming  In  contact  with  the  car,  and  esti- 
mates that  the  dash  or  footboard  in  ques- 
tion came  no  nearer  than  12  or  14  inches  from 
the  closed  section  of  tbe  car.  Another  wit- 
ness familiar  with  tbe  measurements  of  the 
car  says  that  the  footboard  on  which  plain- 
tiff stood  extends  but  four  Inches  beyond 
the  outside  line  of  the  inclosed  part  of  the 
car.  It  appears  then  that  the  foot  or  dash 
board  of  the  wagon  which  Injured  the  plain- 
tiff must  have  been  at  least  8  Inches  outside 
of  the  outer  edge  of  the  footboard  upon 
which  plaintiff  stood  when  injured.  If  the 
Jury  believed  this  evidence — and  we  must 
in  support  of  the  verdict  presume  that  they 
did  believe  it — they  were  probably  satisfied 
that  the  plaintiff  negligently  failed' to  keep 
a  lookout  in  front,  and  negligently  swung  his 
body  farther  out  from  the  stanchion  than 
was  necessary  or  compatible  with  safety- 
We  do  not  mean  to  say  that  It  is  negligence 
per  se  for  a  passenger  to  ride  where  the 
plaintiff  rode;  but  we  do  think  that,  com- 
mon prudence  required  that  he  should  while 
riding  there  either  keep  his  body  well  with- 
in the  lines  of  the  car,  or  If  he  was  dis- 
posed to  swing  out  beyond  those  lines  he 
should  have  kept  a  diligent  lookout  to  avoid 
coming  In  contact  with  other  vehicles.  There 
Is  no  evidence  that  there  was  any  irregularity 
in  the  track  or  any  lurching  of  the  car  or 
moving  of  the  wagon.  It  Is  common  knowl- 
edge that  on  the  streets  of  a  city  like  San 
Francisco  the  street  cars  are  continually 
passing  other  vehicles  even  closer  than  12 
inches  and  the  plaintiff  must  have  known 
of  that  fact  The  facts  and  conclusions  to 
be  drawn  therefore  were  for  the  Jury,  and 
we  cannot  say  as  a  matter  of  law  that  they 
were  not  warranted  In  finding  from  the  evi- 
dence that  plaintiff's  injury  was  the  proxi- 
mate result  of  his  own  negligence. 

The  cases  of  Lee  v.  Market  Street  Ry.  Co., 
135  Cal.  295,  07  Pac.  765,  Esrey  v.  S.  P.  Co., 
103  Cal.  541,  37  Pac.  500,  and  other  cases 
cited  by  appellant  bear  very  little  analogy 
to  the  case  in  band.  The  principle  that  "he 
who  last  has  a  clear  opportunity  of  avoid- 
ing an  accident  by  the  exercise  of  proper 
care  to  avoid  injuring  another  must  do  so" 
cannot  be  applied  to  the  facts  of  this  case. 
There  la  no  evidence  here  that  the  employes 


of  defendant  at  any  time  had  any  notice 
that  plaintiff  was  occupying  a  dangerous 
position  or  was  conducting  himself  in  a  neg- 
ligent manner.  They  had  a  right  to  assume 
that  persons  riding  where  plaintiff  rode 
would  use  reasonable  care,  and  at  least  not 
allow  themselves  to  come  in  collision  with 
objects  that  came  no  nearer  than  a  foot 
from  the  body  of  the  car. 

Several  instructions  of  the  court  to  the 
effect  that  defendant  is  not  responsible  for 
any  injuries  to  plaintiff  which  were  the 
proximate  result  of  his  negligent  failure  to 
use  his  natural  senses  for  his  own  safety  are 
complained  of.  It  Is  well-settled  law  that 
If  the  negligence  of  the  plaintiff  contributes 
proximately  to  the  injury  of  which  he  com- 
plains he  cannot  recover.  The  Instructions 
complained  of  are  within  that  rule,  and  In 
no  way  do  they  conflict  with  the  other  rule 
already  referred  to,  that  he  who  has  notice 
of  another's  danger,  and  a  clear  opportunity 
to  prevent  his  injury,  must  take  advantage 
of  that  opportunity  or  be  liable  for  bis  neg- 
ligence In  failing  so  to  do,  even  though  the 
other  person  may  have  been  placed  in  the 
position  of  danger  by  his  own  negligence. 

The  alleged  error  of  the  court  In  excluding 
the  X-ray  photograph  of  plaintiff  offered  by 
him  in  rebuttal  did  not  harm  the  plaintiff. 
The  verdict  for  defendant  must  have  been 
based  on  the  ground  that  the  Injury  to  plain- 
tiff was  the  result  of  his  own  contributory 
negligence,  and  not  on  any  ground  that  he 
had  not  suffered  injury,  for  the  evidence 
without  conflict  shows  that  he  did  suffer  se- 
rious injury.  The  X-ray  photograph  could 
have  thrown  light  on  nothing  but  the  ex- 
tent of  the  injury  suffered,  and  this  becomes 
Immaterial  In  view  of  the  verdict  that  plain- 
tiff Is  not  entitled  to  recover  at  all.  The 
same  thing  may  properly  be  said  of  the 
question  asked  as  to  whether  the  plaintiff 
was  permanently  Injured.  We  see  nothing 
further  in  the  case  requiring  special  notice. 

We  advise  that  the  order  appealed  from 
be  afBrmed. 

We  concur:    CHIPMAN,  O.;  HARRISON, 


For  the  reasons  given  In  the  foregoing 
opinion,  the  order  appealed  from  is  affirmed: 
HENSHAW,  J.;  LORIGAN,  J.;  McFAR- 
LAND,  J. 


(X*6  Cal.  $8fi) 

HUMBOLDT  LUMBER  MILL  CO.  v.  CRISP 

et  al.     (8.  F.  3,263.) 
(Supreme  Court  of  California.     May  6,  1905.) 

Mechanics'  Liens— Desteuction  of  Build- 
ing— Lien  on  Land. 

Under  Code  Civ.  Proc.  i§  1183,  1185,  giv- 
ing a  mechanic's  lien  upon  property  upon  which 
labor  is  bestowed  or  for  which  materials  are 
furnished,  and  declaring  that  the  land  upon 
which  the  building  is  constructed,  together  with 
a  convenient  space  about  the  same,  or  so  much 
as  may  be  required  for  tbe  convenient  use  and 
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occupation  thereof,  shall  also  be  subject  to  the 
lien,  one  furnishing  material  for  a  building 
which  is  destroyed  by  fire  without  the  fault  of 
the  owner,  before  completion  and  before  the 
claim  of  lien  is  filed,  is  not  entitled  to  a  lien 
on  the  land. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84, 
Ceni.  Die.  Mechanics'  Liens,  §  413.] 

Ck>inml8sioner8'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Marin  County; 
F.  M.  Angellotti,  Judge. 

Action  by  the  Humboldt  Lumber  Mill  Com- 
pany against  Edwhrd  Crisp  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Samuel  Rosentaeim,  Ales.  G.  Eells,  and 
H.  K.  Eells,  for  appellant  E.  C.  Chapman 
and  Adams  &  Adams,  for  respondents. 

GRAY,  C.  '  This  action  was  brought  to  en- 
force mechanics'  liens  upon  three  acres  of 
land  owned  by  defendant  upon  which  a  house 
in  course  of  construction  had  been  destroyed 
by  Are,  without  any  fault  of  the  owner,  before 
it  was  completed,  and  before  the  claim  of 
Hen  was  filed.  The  defendant  had  Judgment, 
and  the  plaintiff s  ^appeal  therefrom. 

We  are  of  opinion  that  under  the  peculiar 
language  of  our  mechanic's  lien  law  the  lien 
bas  nothing  to  which  it  can  attach  if  filed 
after  the  destruction  of  the  building.  Section 
1185  of  the  Code  of  Civil  Procedure  provides: 
"The  land  upon  which  any  building,  improve- 
ment, well,  or  structure  is  constructed,  to- 
gether with  a  convenient  space  about  the 
same,  or  so  much  as  may  be  required  for  the 
convenient  use  and  occupation  thereof,  to  be 
determined  by  the  court  on  rendering  Judg- 
ment is  also  subject  to  the  lieu,  if  at  the  com- 
mencement of  the  work,  or  of  the  furnishing 
of  the  materials  for  the  same,  the  land  be- 
longed to  the  person  who  caused  said  build- 
ing. Improvement,  well,  or  structure  to  be 
constructed,  altered  or  repaired,  but  if  such 
person  owned  less  than  a  fee  simple  estate  in 
said  land,  then  only  bis  interest  therein  is 
subject  to  such  lien."  If  there  is  no  building. 
It  win  be  impossible  for  the  court  to  deter- 
mine that  any  land  "may  be  required  for  its 
convenient  use."  In  this  case  it  was  essential 
that  the  findings  should  dispose  of  all  ques- 
tions as  to  the  land  that  might  be  necessary 
for  the  convenient  use  of  the  building,  and  ac- 
cordingly the  court  did  find  "that  the  said 
land  is  not,  nor  is  any  part  thereof,  required 
for  the  convenient  use  and  occupation  of  the 
building  for  and  upon  which  plaintiffs  fur- 
nished labor  and  material."  This  finding  was 
the  logical  deduction  from  the  other  findings 
of  the  court  to  the  effect  that  before  the 
building  was  completed,  before  it  was  de- 
livered to  the  owner,  and  before  any  lien  was 
filed,  it  was  destroyed  by  fire  without  any 
fault  of  defendant.  In  view^f  these  findings 
and  the  above-quoted  statute,  the  court  could 
enter  no  Judgment  decreeing  a  lien  upon  any 
land.  It  would  npt  fit  the  language  of  the 
Code,  nor  answer  the  requirements  thereof, 
to  confine  the  findings  to  "such  portion  of 


the  land  as  was  necessary  for  the  convenlitnt 
use  and  occupation  of  the  building  designed," 
as  contended  by  appellant,  for  the  Code  says 
"so  much  as  may  be  required  for  the  conven- 
ient tise  and  occupation  thereof."  This  lan- 
guage looks  to  an  existing  house  that  can  be 
occupied  in  the  future,  and  not  to  a  vacant 
lot  upon  which  no  house  exists. 

In  addition  to  the  foregoing  considerations, 
our  mechanic's  lien  law  proceeds  upon  the 
theory  that  the  laborer  and  materialman  has 
an  equitable  right  to  follow  Us  labor  and 
material  into  the  building  of  which  it  has 
become  a  component  part,  and  have  a  lien  on 
the  building  because  it  contains  In  It  such 
labor  and  material,  and  tliat  it  is  not  just 
that  the  owner  should  succeed  to  that  labor 
and  material  without  seeing  to  it  that  com- 
pensation Is  rendered  therefor  to  the  persons 
furnishing  such  labor  and  material.  In  Tut- 
tle  V.  Mountford,  7  Cal.  358,  it  is  said:  "The 
lien  of  the  mechanic,  artisan,  and  material- 
man is  more  equitable  and  more  favored  In 
law,  because  these  parties  have,  at  least  in 
part,  created  the  very  property  upon  which 
the  Hen  att:ache8."  In  Avery  v.  Clark,  87 
Cal.  628,  25  Pac.  921,  22  Am.  St.  Rep.  272,  It 
is  said:  "The  principle  upon  which  Hens  are 
allowed  in  favor  of  mechanics  and  material- 
men is  that  their  labor  and  materials  have 
given  value  to  the  buildings  upon  which  they 
have  been  expended,  and  that  it  Is  inequi- 
table that  the  owner  of  the  land  who  has  con- 
tracted with  them  for  such  improvement,  or 
who  has  stood  by  and  seen  the  Improvement 
in  progress  without  making  objection,  should 
have  the  benefit  of  their  expenditures  with- 
out making  compensation  therefor."  In  Hen- 
derson Lumber  Co.  v.  Gottschalk,  81  Cal.  641, 
22  Pac. -860,  it  is  said:  "The  owner  is  not 
made  personally  liable  to  the  materialman, 
but  his  property  is  made  liable  for  the  mate- 
rial which  he  has  actually  received  and  re- 
tains in  his  building.  This  it  seems  to  us 
is  eminently  Just  and  right."  The  decisions 
in  this  state  seem  to  regard  the  benefit  con- 
ferred upon  the  owner  by  placing  the  labor 
and  materials  in  his  building  as  the  true  con- 
sideration for  conferring  the  right  of  lien 
upon  the  parties  furnishing  such  labor  and 
materials.  It  cannot  be  said  that  this  con- 
sideration exists  where,  as  in  this  case,  the 
building  Is  destroyed  before  completion  and 
before  delivery  to  the  owner.  Here  the  owner 
has  not  derived,  and  can  never  derive,  any 
benefit  from  the  labor  and  materials  furnish- 
ed. 

A  further  reason  why  the  lien  should  not 
apply  to  the  land  in  this  case  is  found  In 
a  consideration  and  comparison  of  sections 
1183  and  118,')  of  the  Code  of  Civil  Procedure. 
The  first  of  these  sections  gives  a  lien  "upon 
the  property  upon  which  they  have  bestowed 
labor  or  furnished  materials."  The  second 
section  cited  says  that  certain  land  "is  also 
subject  to  the  Hen."  In  these  provisions  we 
see  an  intention  of  the  Legislature  to  make 
the  Hen  on  the  building  the  principal  thing. 
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and  the  lien  upon  the  land  on  which  It  Is  sit- 
uated an  incident  of  the  completiou  of  the 
building,  and  that,  when  the  building  is  de- 
stroyed before  completiou,  tliere  can  be  no 
lien  against  the  land  on  which  it  was  being 
erected;  "that  the  lien  shared  the  fate  of  the 
building,  and  that  the  reason  for  binding  the 
land  ceases  with  the  destruction  of  the  build- 
ing." Goodman  et  al.  v.  Baerlocher,  88  Wis. 
287,  60  N.  W.  415,  43  Am.  St.  Rep.  883;  The 
Presbyterian  Church  v.  Stettler,  28  Pa.  246; 
Wigton  &  Brooks'  Appeal,  28  Pa.  163;  Civ. 
Code,  !  3540;  Bouvler's  Law  D.  "Accessloa" 

The  above  and  foregoing  constructions  of 
our  mechanic's  lien  law  also  find  support  in 
the  following  well-considered  cases:  Cod- 
dington  V.  Dry  Dock  Co.,  31  N.  J.  Law,  477; 
Wood  &  Co.  T.  Wilmington  Conference  Acad- 
emy, 1  Marv.  (Del.)  419,  41  Atl.  88;  Holz- 
honr  ▼.  Meer,  69  Mo.  434;  Shines,  Executrix, 
V.  Heimhurger,  60  Mo.  App.  174. 

The  courts  of  several  of  the  states  undoubt- 
edly hold  that  the  mechanic's  lien  extends 
to  the  land,  even  though  the  building  be  de- 
stroyed before  completion;  but  an  examina- 
tion of  these  cases  discloses  that  in  many  in- 
stances they  turn  upon  the  peculiar  langiiage 
of  the  statute  there  under  consideration, 
charging  the  land  primarily  with  the  lien.  It 
will  be  unnecessary  to  review  the  cases  from 
those  states  which  adhere  to  the  doctrine  last 
referred  to.  It  is  sufficient  to  say  that  we 
concur  in  the  reasoning  of  those  cases  cited 
from  Pennsylvania  and  Wisconsin.  The  me- 
chanic's Hen  statutes  of  these  two  states 
seem  to  accord  most  nearly  with  our  own. 
There  are,  however,  stronger  reasons  to  be 
found  in  our  statutes  why  the  lien  should  not 
apply  to  the  land,  the  building  being  de- 
stroyed, than  are  to  be  found  in  the- statutes 
of  any  other  state  One  of  these  reasons  is 
already  adverted  to,  and  consists  in  the  fact 
that  the  land  to  which  the  lien  is  to  apply 
must  be  designated  by  the  court,  and  is  lim-' 
'Ited  to  the  convenient  occupation  of  the  build- 
ing. 

We  advise  that  the  judgment  be  affirmed. 

We  concur:    COOPER,  0.;  SMITH,  0. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  appealed  from  is  affirmed: 
HENSHAW,  J.;  LORIGAN,  J.;  McFAB- 
LAND,  J. 


(14«  Cal.  683) 

THRASHER  v.  MORAN.     (S.  F.  8,235.) 
(Supreme  Court  of  California.    May  6,  1905.) 

1.    MOHTaAGES  —  FOBECLOSUBK  —  ATTOBNET'S 

Fees. 

Where  a  complaint  to  foreclose  a  mortgage 
alleged  that  it  provided  that,  in  case  of  fore- 
closure, plaintiff  should  be  entitled  to  10  per 
cent,  on  the  amount  due,  as  "counsel  fees,"  and 
that  the  mortgagor  and  the  morteaged  property 
should  be  liable  to  plaintiff  for  counsel  fees," 
and  prayed  judgment  for  the  amount  due  on 
the  mortgage,  'with  interest,  disbursements, 
costs,  and  counsel  fees,"  a  judgment  by  default 


I  allowing  an  "attorney's  fee"  was  not  objection- 
able on  the  ground  that  the  complaint  did  not 
demand  judgment  therefor. 

2.  Same— Cause  of  Action. 

A  mortgagee's  right  to  attorney's  fees  pro- 
vided for  in  a  mortgage  in  case  of  foreclosure 
is  not  a  cause  of  action,  but,  like  the  costs,  is  a 
mere  incident  thereto. 

3.  Same— Complaint— Intebest. 

Where  a  complaint  to  foreclose  a  mortgage 
prayed  for  interest  on  the  note,  according  to 
its  terms,  from  its  date,  it  was  not  necessary 
to  allege,  as  a  separate  allegation,  that  interest 
was  claimed  at  the  rate  specified  in  the  note 
from  the  date  of  filing  the  complaint  to  the  en- 
try of  judgment. 

4.  Same— JtrooMENT. 

Where  a  note  secured  by  a  mortgage  drew 
10  per  cent  interest,  a  judgment  authorizing 
foreclosure,  with  interest  from  the  date  thereof 
at  the  rate  of  10  per  cent.,  was  erroneous  as 
to  the  interest  after  judgment;  the  legal  rata 
being  but  7  per  cent. 

6.  AppbaI/— Tbivial  Ebbor— Costs. 

Where  a  judgment  foreclosine  a  mortgage, 
appealed  from,  was  erroneous  only  in  that  it 
allowed  interest  at  10  per  cent,  after  judgment, 
instead  of  7,  such  error  was  trivial  and  usuffi- 
cient  to  entitle  appellant  to  the  costs  of  the 
appeal. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Jas.  M.  Troutt,  Judge. 

Action  by  William  P.  Thrasher  against 
Thomas  Moran.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Modified. 

T.  Z.  Blakeman,  for  appellant  Jas.  P. 
Sweeney,  for  respondent. 


COOPER,  O.  This  is -an  appeal  from  a  de- 
fault judgment  of  foreclosure,  on  the  judg- 
ment roll,  without  a  bill  of  exceptions. 

It  is  claimed  that  the  prayer  of  the  com- 
plaint did  not  ask  for  attorney's  fees,  and 
that,  as  the  relief  granted  against  a  defend- 
ant by  default  cannot  exceed  that  prayed  for 
in  the  complaint,  the  judgment  is  erroneous 
as  to  attorney's  fees.  The  law  is  as  stated 
by  appellant,  and  the  question-  is  as  to 
whether  or  not  the  complaint,  in  effect,  did 
pray  for  attorney's  fees.  As  a  copy  of  the 
complaint,  with  a  copy  of  the  summons,  was 
served  upon  appellant,  he  must  be  held  to 
have  had  notice  of  all  that  the  complaint 
stated  to  him,  without  regard  to  imaginary 
or  technical  criticism.  He  appeared  by  his 
attorney,  and,  as  he  did  not  answer  the  com- 
plaint, this  court  will  not  look  with  favor 
upon  technical  questions  that  in  no  way  af- 
fect the  merits.  The  defendant,  with  a  copy 
of  the  complaint  in  his  hand,  and  his  attor- 
ney in  court,  allowed  judgment  to  go  against 
him  by  default  Therefore  his  position  is 
such  that  this  court  does  not  feel  inclined 
to  relieve  him  unless  the  positive  mandates 
of  the  law  entitle  him  to  relief. 

The  complaint  alleges  that  the  mortgage 
provides  that  In  case  of  foreclosure  the 
plaintiff  shall  be  entitled  to  10  per  cent 
upon  the  amount  found  to  be  due,  as  "coun- 
sel fees,"  and  that  the  mortgagor  and  mort- 
gaged property  shall  be  Uable  to  plaintiff 
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for  such  "counsel  fees."  In  the  prayer  of 
the  complaint,  after  asking  for  judgment  for 
the  amount  due  oni  the  promissory  note,  with 
Interest,  plalntlfT  asks  that  the  property  be 
sold,  "and  the  proceeds  applied  to  the  pay- 
ment of  the  amount  due  on  said  note  and 
mortga^,  with  interest,  disbursements, 
costs,  and  counsel  -fees."  We  think  appel- 
lant understood  the  meaning  of  the  above 
language.  The  fact  that  the  decree  provided 
for  an  attorney's  fee  of  S50  did  not  take 
him  by  surprise.  In  O'Neal  v.  Hart,  116  Cal. 
69,  47  Pac.  V26,  this  court  held  that  a  pro- 
vision in  a  mortgage  to  the  effect  that  in 
a  suit  for  Its  foreclosure  the  decree  may  be 
had  for  the  sale  of  the  mortgaged  premises, 
and  out  of  the  proceeds  there  might  be  re- 
tained the  costs  and  charges  of  making  such 
sale,  including  counsel  fees,  authorized  the 
court  to  Include  such  counsel  fee  in  its  de- 
cree as  a  part  of  the  obligation  secured  by 
the  mortgage.  In  Alexander  v.  McDow,  108 
Cal.  28,  41  Pac.  24,  where  the  complaint 
contained  no  allegation  as  to  attorney's  fees, 
but  the  promissory  note  set  forth  in  the  com- 
plaint provided  for  them,  and  the  prayer  of 
the  complaint  asked  for  them,  this  court 
said:  "It  Is  fairly  deduclble  from  the  com- 
plaint, therefore,  that  plaintiff  asks  an  al- 
lowance of  a  gpeciflc  sum  as  being  reason- 
able and  due  for  attorney's  fees  under  the 
contract"  And  this  court  has  held  that  it 
Is  not  necessary  for  the  complaint  to  allege 
that  the  mortgage  provides  for  attorney's 
fees.  Orange  Growers'  Bank  v.  Duncan,  133 
CaL  254,  65  Pac.  40&.  •  The  attorney's  fees 
are  not  the  cause  of  action,  but,  like  the 
costs,  a  mere  incident  to  It.  Carrlere  v. 
Mintiurn  et  al.,  5  Cal.  435;  Monroe  v.  Fohl, 
72  Cal.  571,  14  Pac.  514;  Rapp  v.  Spring 
Valley  Gold  Co.,  74  Cal.  632,  16  Pac.  325; 
White  V.  Allatt,  87  Cal.  248,  25  Pac.  420. 

The  complaint  prayed  for  interest  on  the 
promissory  note  according  to  its  terms  from 
its  date.  It  was  not  necessary  to  state,  as 
a  separate  allegation,  that  Interest  was 
claimed  at  the  rate  specified  in  the  note  from 
the  date  of  filing  the  complaint  to  the  entry 
of  Judgment.  The  case  cited  by  appellant 
does  not  lend  countenance  to  such  contention. 
The  judgment  directs  the  commissioner  out 
of  the  proceeds  of  sale  to  pay  "the  costs, 
taxed  at  $21.95,  and  the  sum  of  $50  counsel 
fees  of  foreclosure,  with  Interest  therepn 
from  this  date  at  the  rate  of  ten  per  cent, 
per  annum."  This  part  of  the  judgment  is 
erroneous,  as  the  legal  rate  of  interest  after 
Judgment  is  7  per  cent  The  Judgment  should 
be  modified  by  striking  out  the  words  "ten 
per  cent,"  and  Inserting  in  lieu  thereof  the 
words  "seven  per  cent."  As  the  matter  is 
trivial,  and  the  attention  of  the  court  below 
was  not  called  to  It,  the  appellant  should  not 
recover  the  costs  of  this  appeal.  We  advise 
that  the  judgment  be  modified  by  striking 
out  the  words  "ten  per  cent.,"  and  insert- 
ing in  lieu  thereof  "seven  per  cent"  and,  as 
81  P.— 3 


thus  modified,  it  be  affirmed;  the  respondent 
to  recover  costs  of  this  appeaL 

We  concur:    GRAY,  C;  CHIPMAN,  a 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  la  modified  by  striking 
out  the  words  "ten  per  cent," ,  and  Inserting 
in  lieu  thereof  "seven  per  cent,"  and,  as  thus 
modified,  it  stands  affirmed;  the  respondent 
to  recover  costs  of  this  appeal:  HENSHAW, 
J.;  LORIGAN,  J.;  McFARLAND,  J. 


(SS  Colo.  344) 
DOWNING  ▼,  HAAS. 
(Supreme  Court  of  Colorado.     May  1,  1905.) 

1.  Demubeek— To  Answer  Containing  Sev-  • 
EBAL  Defenses. 

A  demurrer  to  an  answer  as  a  whole  should 
be  overruled,  one  of  the  several  defenses  therein 
being  good. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading,  S  488.] 

2.  Quieting  Title — Defenses. 

Tl>e  answer  to  a  complaint  to  quiet  title, 
alleging  facts  showing  a  title  in  defendant  from 
a  paramount  source  antedating  that  of  plain- 
tiff, and  also  facts  from  which  It  appears  plain- 
tiff was  not  in  possession,  as  claimed,  tor  a 
period  on  which  a  right  might  t>e  based  by  vir- 
tue of  ike  payment  of  taxes  alleged  by  plaintiff, 
states  a  good  defense. 

Appeal  from  District  Court,  Arapahoe 
County;   Samuel  L.  Carpenter,  Judge. 

Action  by  John  George  Haas  against  Caro- 
line E.  Downing.  Judgment  for  platatlS. 
Defendant  appeals.'    Reversed. 

L.  B.  France,  for  appellant  Rising  & 
Marshall,  for  appellee. 

GABBERT,  a  J.  Appellee,  as  plaintiff, 
brought'  an  action  against  appellant,  as  de- 
fendant, to  quiet  title  to  a  parcel  of  ground 
in  the  city  of  Denver.  According  to  his 
complaint,  he  deralgned  title  as  of  date  Oc- 
tober 29,  1872,  and  that  he  and  his  grantors 
had  been  in  the  actual,  continuous,  and  im- 
interrupted  peaceable  possession  of  the  prem- 
ises in  controversy  from  December  11,  1872, 
down  to  the  date  of  the  commencement  of 
bis  action,  and  had  paid  all  taxes  legally 
assessed  against  the  premises  for  the  years 
1894  to  1900,  both  Iqclusive.  To  this  com- 
plaint the  defendant  Interposed  an  answer, 
consisting  of  seven  defenses,  to  which  plain- 
tiff filed  a  general  demurrer,  which  was  sus- 
tained. 

The  demurrer  was  directed  to  the  answer 
as  a  whole,  and  if  It  contained  one  good  de- 
fense it  should  have  been  overruled.  The 
sixth  defense  deralgned  title  to  the  prem- 
ises In  controversy  as  of  date  February  5, 
1870,  it  being  averred  that  the  grantors  from 
whom  the  defendant  obtained  her  title  were 
the  owners  in  fee,  and  in  the  actual  posses- 
sion and  occupation  thereof,  on  that  date. 
This  defense  also  averred  that  the  defendant 
obtained  title  from  these  parties  as  of  data 
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January  27,  1873,  and  tbat  she  tben  and 
there  entered  Into  the  possession  of  the 
premises,  and  so  remained  until  the  15th  day 
of  July,  1895,  at  which  time  the  plaintiff 
unlawfully  ousted  her  from  such  possession. 
This  defense  pleaded  title  antedating  that  of 
plaintiff,  and.  In  addition,  pleaded  facts 
which  put  in  issue  the  averments  of  the 
complaint  with  respect  to  the  possession  of 
plaintiff.  In  other  words,  the  facts  alleged 
in  this  defense,  if  proven,  would  establish 
a  title  in  the  defendant  superior  to  that 
of  plaintiff,  because  the  facts  pleaded  ex- 
hibited a  title  from  a  paramount  source 
antedating  that  of  plaintiff,  and  also  stated 
facts  from  which  It  appeared  that  plaintiff 
was  not  in  the  possession  of  the  premises  as 
claimed,  either  for  the  period  of  20  years, 
or  for  a  period  upon  which  a  right  might  be 
based  by  virtue  of  the  payment  of  taxes. 
The  demurrer  was  improperly  sustained. 

The  conclusion  is  the  same  as  announced 
in  the  former  opinion,  but  In  that  opinion 
the  seventh  defense  only  was  considered. 
The  former  opinion  is  withdrawn,  the  Judg- 
ment of  the  district  court  is  reversed,  and 
the  cause  remanded  with  directions  to  over- 
rule the  demurrer  to  the  answer. 

Reversed  and  remanded. 

GUNTER  and  MAXWELL,  JJ.,  concur. 


(33  Colo.  389) 

CARLSBAD  WATER  CO.  et  al.  v.  NEW.* 
(Supreme  Court  of  Colorado.     May   1,   1905.) 

1.  Corporations  —  Business  Corporation— 
What  Constitutes. 

A  corporation  organized  to  manufacture 
and  sell  mineral  and  other  waters,  owning  a 
well  from  wiiich  mineral  water  was  pumped, 
and  machinery  and  appliances  for  carrying  on 
the  business  of  Ijottling  the  water  and  car- 
bonating  it  so  as  to  form  ginger  ale,  root  beer, 
etc.,  was  a  manufacturing  corporation,  within 
Mills'  Ann.  St.  Rev.  Supp.  §  481,  providing 
that  the  directors  of  a  manufacturing  corpora- 
tion shall  have  no  power  to  incumber  the  plant 
or  machinery  until  authorized  by  a  majority  of 
the  stoctiholders. 

2.  MoETGAGEs  —  Foreclosure  —  Trustee  in 
BANKBUPTCT— Right  to  Question  Valid- 
itt. 

In  a  suit  to  foreclose  a  mortgage,  it  was 
competent  for  the  mortgagor's  trustee  in  banlt- 
ruptcy  'to  question  its  Validity. 

Appeal  from  District  Court,  Arapahoe 
County;   Frank  T.  Johnson,  Judge. 

Suit  by  Maude  E.  New  against  the  Carls- 
bad Water  Company  and  another.  From  a 
judgment  in  favor  of  plaintiff,  defendants 
appeal.    Reversed. 

Ernest  Morris  and  MuUer  &  Summerfleld, 
for  appellants.  H.  M.  Orahood  and  H.  A. 
Lindsley,  for  appellee. 

GUNTER,  J.  Appellant  company,  a  do- 
mestic corporation  organized  .to  manufac- 
ture and  sell  mineral  and  other  waters,  own- 

*ReliearliiK  denied  June  5,  190S. 


ed  certain  real  estate,  and  Improvements 
and  machinery  thereon,  and  used  the  same 
for  the  purposes  of  its  creation.  The  Im- 
provements and  machinery  consisted  largely 
of  a  well  from  which  mineral  water  was 
pumped,  tanks  which  received  the  water,  a 
building,  and  a  boiler  and  engine  used  In 
operating  >  its  carbonating  machine;  also  of 
other  machinery  and  appliances  availed  of 
In  carrying  on  the  enterprise.  Part  of  the 
water  pumped  was  drawn  from  the  tanks, 
there  bottled,  and  sold  in  its  natural  state. 
A  larger  part  was  manufactured  by  treat- 
ment through  the  carbonating  iflachine,  and, 
by  addition  of  ingredients,  into  ginger  ale, 
root  beer,  and  other  such  products,  and 
there  bottled  and  sold.  A  mortgage  author- 
laed  by  its  board  of  directors  was  given  by 
appellant  company  on  its  above  property. 
This  action  is  to  foreclose  .the  mortgage. 
The  trustee  In  bankruptcy  of  appellant  com- 
pany is  a  party  defendant,  and  questions  its 
validity.  This  because  the  mortgage  was 
not  authorized  by  Its  stockholders  as  pro- 
vided by  statute.  Appellee  denies  appellant 
corporation  to  be  within  the  statute;  also 
denies  the  right  of  appellant  trustee  to  ques- 
tion the  action  of  the  directors  in  giving 
the  mortgage. 

Whether  appellant  corporation  is  within 
the  statute  depends  upon  whether  it  Is  a 
manufacturing  corporation,  within  the  mean- 
ing of  that  Instrument. 

1.  "The   board   of    directors    •    •    •    of 

•  *  •  a  •  •  •  manufacturing  corpo- 
ration shall  not  hav^  power  to  encumber  the 

♦  ♦  •  plant  of  such  corporation,  or  the 
principal  machinery  incident  to  the  produc- 
tion from  such  •  •  •  plant,  until  the 
question  shall  have  been '  submitted  at  a 
proper  and  legal  meeting  of  the  stockholders 
and  a  majority  of  all  the  shares  of  stock 
shall  have  been  voted  in  favor  of  such  prop- 
osition; and  any  mortgaging  or  encumbering 
of  such  proper^,  without  such  consent  shall 
be  absolutely  void,  and  the  vote  upon  such 
proposition  shall  be  entered  on  the  minutes 
of  the  corporation."  Mills'  Ann.  St  Rev. 
Supp.  vol.  3,  §  481.  This  corporation  was 
organized  for  the  manufacture  and  sale  of 
mineral  and  other  waters.  A  considerable 
part  of  the  use  for  which  this  plant  was 
built,  and  to  which  It  was  devoted,  was  the 
manufacture  of  various  kinds  of  beverages 
produced  by  the  combination  of  the  natural 
water  pumped  from  its  well  and  certain 
other  Ingredients,  producing  drinks  as  those 
mentioned.  It  was  held  in  Carlln  v.  Western 
Assurance  Co.,  57  Md.  515,  40  Am.  Rep.  440, 
that  a  flouring  mill  was  within  the  term 
"manufacturing  establishment,"  and  in  the 
course  of  the  opinion  ^t  was  said  of  the 
word  "manufacture":  "Its  meaning  has  ex- 
panded as  workmanship  and  art  have  ad- 
vanced, so  that  now  nearly  alt  artificial 
products  of  human  industry,  nearly  all  such 
materials  as  have  acquired  changed  condi- 
tions,   or    new    ami! gi specific    combinations, 
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whetber  firam  the  direct  aetlon  of  the  bn- 
oMn  hand,  from  chemical  processes  devised 
and  directed,  by  hnman  skill,  or  by  the  em- 
ployment of  machinery,  which,  after  all.  Is 
but  a  higher  form  of  the  simple  implements 
with  which  the  human  hand  fashioned  Its 
creations  In  ruder  ages,  are  now  commonly 
designated  as  'manufactured.'  •,  •  •  We 
think,  therefore,  that  plalntlfTs  flourmlU 
•  •  •  was  clearly  a  'manufacturing  estab- 
lishment' "  In  Schrlef er  v.  Wood,  6  Blatchf. 
215,  Fed.  Cas.  No.  12,481,  animal  charcoal, 
produced  by  burning  bones,  and  bone  dust, 
produced  by  pnlTerizing  liones,  are  decided 
to  be  "manufactures  of  bone."  These  cases 
were  approved  in  Lambom  t.  Bell,  18  Colo. 
346,  S2  Pac.  089,  20  L.  R.  A.  241,  in  which 
It  was  held  that  the  party  owning  and  op- 
erating a  plant  for  generation  of  electricity 
was  a  manufacturer.  See^  also.  Attorney 
General  t.  Lorman,  G9  Mich.  157,  28  N.  W. 
311,  60  Am.  Rep.  287.  We  think  appellant 
company  was  a  manufacturing  corporation, 
within  the  statnte. 

2.  It  was  competent  for  appellant  trustee 
to  question  the  validity  of  the  mortgage. 
In  re  Antigo  Screen  Door  Co.,  123  Fed.  249, 
254,  59  C.  0.  A.  248;  McShane  v.  Carter,  80 
Cal.  310,  312,  22  Pac.  178;  Pekin  Mining 
Co.  T.  Kennedy,  81  Cttl.  856,  22  Pac.  679. 

3.  The  case  presents  no  fairly  debatable 
constitutional  question. 

For  the  reason  above  assigned — ^want  of 
proper  authority  from  the  corporation  for 
the  execution  of  the  mortgage — the  same 
was  void,  and  the  following  authorities  sus- 
tain this  conclusion:  Duke  v.'  Markham,  105 
N.  C.  131,  10  S.  B.  1017,  18  Am.  St  Rep. 
889;  Mannhardt  v.  111.  Staats  Zeitimg  Co., 
90  IlL  App.  315;  McShane  v.  Carter,  supra: 
Vail  T.  Hamilton,  85  N.  T.  453. 

The  Judgment  below  upholding  the  mort- 
gage should  be  reversed. 

Reversed. 

The  CHIEF  JU8TICB  and  UAXWEULL, 


(33  Colo,  ai) 

SMITH  ▼.  STEVENS.* 
(Supreme  Court  of  Colorado.     May  1,  1905.) 

1.  REFuvm  »oB  Cow— Expert  'Tbstimont. 

One  cannot,  as  an  expert  testify  that  the 
keeping  of  cows  in  connection  with  a  hotel  is 
nnproOtable,  this  being  a  subject  of  general 
knowledge;  bat  the  facts  mast  be  testified  to, 
and  tlie  Jury  be  allowed  to  form  their  opinion 
therefrom. 

2.  Sahb— Mkasttbk  or  Dahagxs. 

The  measure  of  damages  in  replevin  for  a 
cow  that  plaintiff  Intended  to  nse  in  connection 
with  his  hotel  business  is  the  nsable  value. 

(E^  Note. — ^For  cases  in  point  see  toL  4SL 
Cent  IMg.  Replevin,  |  306.] 

AK>eal  from  Bl  Paso  County  Court;  Rob- 
ert U  Hubbard,  Judge. 
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Action  by  H.  H.  Stvvena  against  R.  M. 
Smith.  Judgment  for  plaintUI.  Defendant 
appeals.    Affirmed. 

H.  McGarry,  for  appellant  McAllister  ft 
Gandy,  for  appellee. 

BAILET,  J.  This  replevin  salt  Is  over  a 
cow,  and  the  value  of  her  use  during  tho 
period  of  her  detention  by  the  appellant  It 
was  begun  before  a  justice  of  the  peace  In 
December,  1896.  The  writ  was  issued,  a  re- 
delivery bond  given,  and  the  question  came 
on  for  hearing  before  the  justice.  Plain- 
tiff, who  is  now  the  appellee,  established  ti- 
tle, and  obtained  Judgment  for  the  alleged 
value  of  the  animal  and  |200  damages.  The 
case  was  taken  by  appeal  to  the  county  court 
and  tried  in  March,  1897,  before  a  jury. 
Plaintiff  again  obtained  judgment  for  $75, 
and  damages  to  the  extent  of  $140.  To  re- 
verse the  Judgment  the  appellant  took  the 
case  to  the  Court  of  Aiq;>ealB,  where  It  was 
reversed  at  the  January,  1900,  term;  the 
opinion  being  found  In  14  Colo.  App.  491,  60 
Pac.  580.  Because  the  evidence  failed  to 
show  a  purpose  or  Intention  on  the  part  of 
the  owner  to  use  the  animal,  and  because  it 
appeared  that  damages  were  allowed  from 
the  time  of  the  taking.  Instead  of  from  the 
time  of  the  demand  for  a  return,  the  case 
was  reversed.  The  cause  was  again  tried  In 
the  county  court  In  January,  1901,  which 
resulted  in  ■  verdict  for  the  plaintiff  for  the 
possession  of  the  cow,  and  damage  In  the 
sum  of  $225  for  her  detention.  The  jury 
found  the  value  of  the  cow  at  the  date  of 
trial  to  be  $15. 

It  appears  from  the  testimony  that  the 
plaintiff  In  the  case  below  tn  the  year  1891 
left  Colorado  Springs  for  California,  and 
returned  In  1895.  When  he  went  away  he 
left  In  the  care  of  one  Dlttemore  a  two  year 
old  Jersey  heifer.  Upon  bis  return  he  found 
the  animal  in  defendant's  possession.  He 
made  a  demand  for  her,  was  refused,  and 
Instituted  this  action  for  her  possession, 
and  damage  for  her  unlawful  detention.  The 
evidence  as  to  the  value  of  the  cow  at  the 
time  of  the  demand  Is  conflicting;  varying 
from  $40,  as  stated  by  some  of  the  witnesses 
for  the  defense,  to  $100,  as  fixed  by  some  of 
the  plaintifTs  witnesses.  The  evidence  as 
to  the  value  of  the  use  of  the  animal  is  also 
conflicting;  varying  from  $20  per  year,  as 
testified  to  by  witnesses  for  defendant,  to 
76  cents  or  $1  per  day,  as  testified  to  on  be- 
half of  the  plaintiff. 

The  appellant  Insists  that  the  court  erred 
in  sustaining  the  objection  to  certain  testi- 
mony sought  to  be  Introduced  upon  the  ex- 
amination of  witness  Hlmebaugh.  It  appears 
that  appellee  was  the  proprietor  of  the  Alta 
Vista  Hotel  at  Colorado  Springs.  He  tes- 
tified that  If  he  had  secured  possession  of  the 
cow,  he  Intended  to  use  her  for  the  purpose  of 
supplying  the  hotel  with  milk,  and  that  she 

could  be  used  by  him  for  that , 
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advantage.  Tb«  witness  Himebaugh  was 
called  as  an  expert  for  the  purpose  of  testi- 
fying that  he,  too,  was  the  proprietor  of  a 
hotel;  that  the  keeping  of  cows  in  connec- 
tion with  the  hotel  was  unprofitable;  and 
that  in  the  operating  ^f  bis  hotel  he  did  not 
keep  cows.  This  testimony  was  excluded  by 
the  court,  and  the  exclusion  of  the  same  was 
assigned  as  error.  Upon  subjects  of  general 
knowledge,  which  are  understood  by  men  in 
general,  and  which  the  Jury  is  presumed  to 
be  familiar  with,  witnesses  must  testify 
,as  to  the  facts  alone;  the  Jury  must  form 
the  opinion;  and  the  admission  of  the  opin- 
ions of  the  so-called  experts  cannot  be  sus- 
tained upon  the  theory  of  any,  special  knowl- 
edge or  skill  of  the  witness. 

Another  alleged  error  relied  upon  by  the 
appellant  Is  that  the  court  adopted  an  im- 
proper measure  of  damages.  The  instruction 
complained  of  reads  as  follows:  "You  are 
further  instructed  that  If  you  find  that  the 
plaintiff  was  the  owner  and  was  entitled  to 
the  possession  of  the  cow  in  question  at  the 
commencement  of  this  action,  and  that  said 
cow  was  in  the  possession  of  defendant,  the 
plaintiff  is  entitled  to  recover  from  the  de- 
fendant, first,  the  cow;  second,  either  the 
value  of  the  use  of  the  cow  from  the  date 
demand  was  made  by  the  plaintiff  on  de- 
fendant to  the  date  of  trial,  or  legal  interest 
on  the  value  of  the  cow  a^  the  date  of  de- 
mand up  to  the  date  of  trial.  And  to  de- 
termine what  your  verdict  shall  be,  as  to 
whether  plaintiff  is  entitled  to  recover  the 
value  of  the  rtae  of  the  cow,  or  legal  Interest 
on  her  value  at  the  date  of  demand,  yoo 
are  Instructed  that  if  you  find  from  the  evi- 
dence that  the  cow  had  a  value  for  use,  and 
that  the  plaintiff  Intended  to  and  was  in  a 
position  to  use  said  cow  for  profit  or  service, 
you  should  so  find,  fixing  the  amount  of  dam- 
age, measured  by  the  value  of  the  use.  On 
the  other  hand,  if  you  should  find  from  the 
evidence  that  the  cow  had  not  a  value  for 
use,  or  that  the  plaintiff  was  not  in  a  po- 
sition during  the  period  of  detention  to  have 
nsed  the  cow  for  profit  or  service,  and  at  no 
time  intended  to  use  the  cow,  then  you 
should  find  plaintiff's  damage  by  computing 
legal  Interest  qn  the  value  of  the  cow  at  the 
date  of  demand,  fixing  the  amount  of  dam- 
age, measured  by  the  legal  interest  on  the 
value  of  the  cow  at  date  of  demand.  It  is 
the  Intention  of  the  court  to  instruct  you 
that,  if  you  find  and  assess  the  damages  on 
the  batsis  of  value  of  use,  then  that  value  of 
use  as  found  by  you  will  constitute  the 
amount  of  damage  to  which  the  plaintiff  will 
be  entitled;  otherwise,  if  you  find  the  prop- 
er measure  of  damage  to  be  legal  interest  on 
the  value  of  the  cow  at  the  date  of  demand, 
you  are  at  liberty,  and,  under  the  instruc- 
tions later  on  given  you  by  the  court,  it  Is 
intended  that  you  should,  in  addition  to  the 
legal  interest  thus  found  as  a  measure  of 
damages,  to  add  the  depreciation  in  value  of 
the  cow  between  the  date  of  demand  and 


tiie  date  of  trial.  If  any."  The  plaintiff  testi- 
fied that,  if  be  had  secured  possession  of  th» 
cow,  he  would  have  used  her;  that  it  was 
his  intention  so  to  do;  that  he  was  In  a  po- 
sition  to  use  her;  that  he  was  engaged  in 
operating  the  Alta  Vista  Hotel;  that  he  had 
a  place  provided  for  the  keeping  of  the  cow; 
that  be  should  have  milked  the  cow,  and 
used  the  milk  in  the  hotel  business;  that  it 
would  have  cost  about  $5  per  month  to  feed 
the  cow  the  year  around;  and  that  the  net 
value  of  the  use  of  the  cow,  after  all  ex- 
pense of  keeping  her  was  iwld,  would  amount 
to  from  75  cents  to  a  dollar  per  day.  In  th« 
former  opinion  rendered  in  this  case,  the 
Court  of  Appeals  stated:  "It  has  long  been 
settled  that  where  domestic  animals,  like 
horses  or  cows,  which  are  designed  for  use, 
and  kept  and  used  by  the  owner,  have  wrong- 
fully come  into  the  possession  of  another, 
the  damages  are  not  measurable  solely  and 
only  by  the  interest  on  the  money  value, 
which  oftentimes  would  not  prove  an  ade- 
quate compensation  for  the  injury."  Citing 
authorities.  The  court  then  goes  on  to  say 
that  wherever  it  is  made,  to  appear  that  th» 
owner  intended  to  use  the  animals,  and  by 
the  detention  has  been  deprived  of  their  use. 
It  Is  recognized  by  all  authorities  that  the 
measure  of  damages  is  the  usable  value. 
The  cause  was  reversed  because,  in  the  opin- 
ion '  of  the  court,  the  damage  assessed  by 
the  Jury  related  back  to  the  time  of  the  orig- 
inal taking  of  the  animal,  and  not  to  the  time 
of  the  demand  for  her  possession.  In  this 
particular  case  the  appellant  claims  that  the 
true  measure  of  damages  should  be  the  value 
of  the  animal,  if  she  is  not  returned,  and  le- 
gal Interest  upon  the  amount  during  the  pe- 
riod of  her  detention.  This  is  the  ordinary 
measure  of  damages  for  the  plaintiff  In  re- 
plevin as  to  property  which  has  no  usable 
value  except  for  consumption;  but  as  to 
property  having  a  usable  value,  like  milch 
cows,  horses,  tools,  or  other  property  the 
chief  value  of  which  is  in  the  use  that  can 
be  made  of  it,  the  measure  of  the  plaintiff's 
damages  is  the  interest  on  the  value  of  the 
property  while  in  the  defendant's  posses- 
sion, unless  the  proofs  show  that  the  use  of 
the  property  was  of  greater  value  than  the 
Interest  during  the  time  the  plaintiff  was  de- 
prived of  the  same,  or  that  the  value  of  the 
property  depreciated  during  that  time.  Col)- 
bey  on  Replevin,  §  8S8;  Shinn  on  Replevin, 
69C;  Bell  v.  Campbell,  17  Kan.  211;  Allen  v. 
Fox,  61  N.  Y.  562,  10  Am.  Rep.  641;  2  Joyce 
on  Damages,  1224.  See,  also,  cases  cited  in 
Smith  V.  Stevens,  14  Colo.  App.  494,  60  Pac 
680.  The  reason  for  this  rule  is  apparent. 
Where  one  divests  another  of  his  propei-ty, 
and  compels  him  to  resort  to  replevin,  the 
object  of  the  law  is  to  place  the  owner, of 
the  property  as  nearly  in  the  position  that 
he  would  have  been,  bad  hts'  property  not 
been  taken  from  him,  as  is  possible  under 
the  circumstances.  Sbinn  on  Replevin,  {  644. 
This  case  affords  a,  striking  example  of  the 
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fact  that  mere  legal  Interest  upon  the  value 
of  tbe  property  would  not  be  suflBcient  to  in- 
demnify the  plaintiff  for  bis  loss.  The  max- 
imum value  of  the  cow,  as  shown  by  the 
testimony,  was  $100.  The  Interest  upon  that 
1100  at  the  legal  rate  would  be  $8  per 
year.  The  minimum  usable  value  of  the  cow, 
according  to  the  testimony,  was  $20  per 
year  (twice  and  a  half  the  amount  of  the  in- 
terest upon  the  Investment),  while  defendant 
Insisted  that  the  value  of  the  caw  was  not 
over  ?40,  in  which  event  the  usable  value 
would  be  five  times  as  great  as  the  interest 
value,  and  the  defendant  would  be  permit- 
ted to  profit  by  his  own  wrong — a  thing 
which  Is  abhorrent  to  a  keen  sense  of  jus- 
tice. On  tbe  other  hand,  the  maximum 
nsable  value  of  this  animal,  as  showft  by  the 
testimony  of  plaintiff,  was  about  75  cents  a 
day;  and,  if  the  plaintiff  is  correct  as  to 
this,  the  usable  value  would  be  out  of  all 
proportion  to  the  interest  value. 

Notwithstanding  the  many  assignments  of 
error,  the  foregoing  practically  disposes  of 
tbe  case.  There  is  some  criticism  made  as 
to  the  wording  of  the  instruction  hereinbe- 
fore quoted.  The  instruction  complained  of 
does  not  appear  to  be  ambiguous,  and  we  do 
not  see  how  the  jury  could  have  been  misled 
by  it.  While  the  verdict  in  this  case  may 
appear  to  be  excessive,  yet,  inasmuch  as  the 
action  has  been  tried  three  times,  before 
three  Juries,  with  three  different  judges  pre- 
siding, and  there  is  no  material  difference 
in  the  amount  of  the  verdict,  and  Inasmuch 
as  there  is  legal  and  competent  evidence  in 
support  of  the  verdict,  we  do  not  feel  in- 
clined to  reverse  the  case  upon  that  ground. 

There  appearing  to  be  no  substantial  error 
In  the  record,  the  Judgment  of  the  county 
court  will  be  affirmed. 

Affirmed. 

GABBERT,  C.  J.,  and  GODDARD,  J., 
concur. 


(33  Colo.  392) 

rr.  LYON  CANAL  CO.  v.  CHEW  et  al.» 

(Supreme  Oourt  of  Colorado.    May  1,  1905.) 

1.  Irrigation— Loaning  Water— Statutes— 
Construction. 

Sess.  Laws  1890,  c.  105,  p.  236,  provides 
that  it  shall  be  lawful  for  the  owners  of  ditches 
and  water  rights  taking  water  from  the  same 
stream  to  exchange  with  and  loan  to  each  other 
for  a  limited  time  the  water  to  which  each  may 
be  entitled,  for  the  purpose  of  saving  crops  or 
of  using  the  water  in  a  more  economical  man- 
ner, provided  that  the  ones  making  the  exchange 
shall  ^ive  notice  in  writing,  which  shall  be 
recognized  by  the  water  commissioner.  Held, 
that  the  statute  does  not  confer  any  rights  not 
previously  possessed  by  water  right  owners,  and 
a  senior  appropriator  who  did  not  need  the 
water  for  his  own  land  could  not,  by  loaning  It, 
pass  over  appropriators  junior  to  him,  and  con- 
fer it  upon  other  appropriators  junior  to  those 
ignored,  where  such  loaning  would  operate  to 
the  injury  of  the  ignored  appropriators. 

*B«bearioK  denied  Jun«  5.  IMS. 


2.  Same— Action  bbtwebn  Appropriators— 
Burden  of  Proof. 

Where  an  appropriator  sues  to  restrain  the 
loaning  of  water  on  the  ground  that  it  would 
result  in  injury  to  his  vested  rights;  the  burden 
of  showing  that  the  loaning  will  not  so  operate 
is  on  the  parties  to  the  loan. 

Error  to  District  Court,  Otero  County;  John 
H.  Voorhees,  Judge. 

Action  by  the  Ft  Lyon  Canal  Company 
against  E.  R.  Chew  and  others.  Judgment 
in  favor  of  defendants,  and  plaintiff  brings 
error.    Reversed. 

The  plaintiff  In  error  and  the  defendants 
i^  error  were  respectively  plaintiff  and  de- 
fendants below.  In  brinjging  the  action, 
plaintiff's  avowed  object,  in  which  defend- 
ants co-operated,  and  In  the  accomplishment 
of  which  the  trial  court  concurred,  was  to 
obtain  a  construction  of  section  3  of  an  act 
of  the  Twelfth  General  Assembly  In  relation 
to  Irrigation,  found  at  page  23G,  c.  105,  Sess. 
Laws  1899,  which  reads:  "It  shall  be  law- 
ful, however,  for  the  owners  of  ditches  and 
water  rights  taking  water  from  the  same 
stream,  to  excliange  with,  and  loan  to,  each 
other,  for  a  limited  time,  the  water  to  which 
each  may  be  entitled,  for  the  purpose  of  sav- 
ing crops  or  of  using  the  water  in  a  more 
economical  manner:  provided,  that  the  own- 
er or  owners  making  such  loan  or  exchange, 
shall  give  notice  in  writing  signed  by  all  the 
owners  participating  In  said  loan  or  ex- 
change, stating  that  such  loan  or  exchange 
has. been  made,  and  for  what  length  of  time 
the  same  shall  continue,  whereupon  said  wa- 
ter commissioner  shall  recognize  the  same  In 
his  distribution  of  water."  The  plaintiff  main- 
tains that  the  section  Is  an  unconstitutional, 
and  the  defendants  say  that  it  Is  a  valid, 
enactment.  A  brief  summary  of  the  com- 
plaint, which  concisely  sets  forth  the  substan- 
tial facts  which  gave  rise  to  the  controversy 
between  the  parties,  will  be  the  best  way  to 
bring  out  clearly  the  Important  legal  ques- 
tions Involved.  The  plaintiff  Is  a  domestic 
corporation,  and  the  owner  of  a  canal  which 
Is  used  for  the  purpose  of  diverting  water 
from  the  Arkansas  river,  to  be  used  and  ap- 
plied by  water  consumers  who  are  the  own- 
ers of  water  rights  thereunder.-  The  defend- 
ants In  the  action  are  the  superintendent  of 
Water  Division  No.  2,  and  the  water  commis- 
sioners of  included  Water  Districts  Nos.  14 
and  17.  The  other  defendants  are  domestic 
corporations,  owners  of  ditches,  taking  water 
from  the  same  stream  and  in  the  same  water 
districts,  which  were  built  and  are  now  used, 
as  Is  plaintiff's  canal,  for  irrigating  agricul- 
tural lands.  All  of  these  corporations,  both 
plaintiff  and  defendants,  were  parties  to 
former  proceedings  under  the  general  irriga- 
tion statutes,  which  resulted  in  decrees 
awarding  to  their  respective  ditches  the  pri- 
orities then  established.  Of  the  defendants, 
the  Arkansas  Valley  Ditch  &  Reservoir  Com- 
pany and  the  Catlln  Consolidated  CJanal  Com- 
pany secured  priorities  senior  to,  and  the 
Twin  Lakes  Land  &  W«^terj  £^issAgaLjB$4C 
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the  Lagona  Canal  Company  later  than,  that 
of  plaintiff.  The  Arkansas  Valley  Company, 
having  at  the  time  here  in  question  no  pres- 
ent need  for  water  to  supply  Its  consunjers, 
loaned  or  pretended  to  loan  to  the  Twin 
Lakes  Company  a  certain  quantity  of  water, 
and  its  priority  therefor,  to  which  the  lender 
claims  it  was  then  entitled,  and  gave  the  pre- 
scribed statutory  notice,  and  demanded  that 
the  water  commissioner,  in  distributing  wa- 
ter, should  recognize  this  loan.  A  similar 
loan  was  made  by  the  Catlin  Company  to 
the  Laguna  Canal  Company,  accompanied  by 
a  like  demand.  The  water  commissioner  rec- 
ognized the  demands,  and  threatened  to  car- 
ry them  into  effect  by  diverting  to  the  re- 
spective claimants  under  the  loans  the  quan- 
tity of  water  which  the  notices  specified. 
The  plaintiff  charges  that  there  was  then  a 
shortage  in  the  supply  of  water  from  the 
Arkansas  river  In  the  water  districts  affect- 
ed, and,  in  consequence  of  such  loans  and  di- 
versions in  accordance  therewith,  the  plain- 
tiff, whose  Immediate  need  of  water  was 
pressing,  would  be  deprived  thereof,  al- 
though, under  the  decreed  priorities,  it  was 
then  entitled  to  use  these  diversions  ahead 
of  the  two  borrowing  companies,  which  are, 
;US  to  plaintiff,  junior  appropriators,  when 
the  same  wer6  not  actually  needed  by  the 
lending  companies,  whose  priorities  are  earli- 
er than  plaintitTs.  To  protect  its  rights  the 
plaintiff  asked  for  and  obtained  a  temporary 
writ  of  injunction  restraining  the  threatened 
acts.  To  the  complaint  was  filed  a  plead- 
ing, which,  though  as  to  some  of  its  allega- 
tions it  is  in  form  an  answer,  in  legal  effect 
is  nothing  more  than  a  demurrer  upon  the 
ground  that  the  cojnplaint  does  not  state 
facts  sufficient  to  constitute  a  cause  o^  ac- 
tion. The  plaintiff  moved  for  judgment  up- 
on the  pleadings.  The  motion  was  denied, 
the  preliminary  injunction  dissolved,  and,  the 
plaintiff  electing  to  stand  by  its  motion, 
judgment  was  entered  dismissing  the  action. 

Chas.  E.  Cast,  for  plaintiff  in  error.  Jno; 
E.  Dixon  and  W.  L.  Hartman,  for  defend- 
ants in  error.  D.  C.  Beaman,  Cass  E.  Her- 
rington,  and  Fred  Herri  ngton,  amicl  curiie. 

CAMPBELL,  J.  (after  stating  the  facts). 
From  the  opinion  of  the  trial  court  render- 
ed upon  the  motion  for  judgment  on  the 
pleadings,  which  is  brought  up  in  the  record, 
as  well  as  from  the  briefs  of  counsel  now  on 
file,  it  would  seem  that  all  the  parties,  as 
well  as  the  trial  court,  considered  the  case 
made  as  one  necessarily  requiring  that  sec- 
tion 3  be  adjudged  valid  or  void  in  Its  entire- 
ty, and  that,  if  It  was  upheld  as  a  valid  act, 
the  complaint  was  bad;  if  It  was  void,  the 
complaint  was  good.  The  court  was  of  opinion 
that  this  section  does  not  confer  upon  water 
right  owners  any  rights  or  privileges  which 
they  did  not  theretofore  have.  The  court  al- 
so thought  that,  since  by  our  decision  in 
Strickler  t.  City  of  Colorado  Springs,  16  Colo. 


61,  26  Pac.  313,  25  Am.  St  Rep.  245,  and 
other  subsequent  cases,  the  owner  of  what  Is 
commonly  called  a  "water  right"  may 
change  its  point  of  diversion  and  place  and 
nature  of  use,  and  sell  it  separately  from 
the  land  in  connection  with  which  the  right 
ripened,  it  logically  follows  that  temporary 
exchanges  or  loans  of  water  rights  may  be 
made  for  a  limited  time.  The  ruling,  there- 
fore, was  that  the  section  was  valid,  and  the 
action  was  dismissed. 

The  act  in  which  the  section  Is  found  is 
entitled  "An  act  In  relation  to  irrigation." 
Sections  1  and  2  provide  a  method  of  pro- 
cedure for  one  who  desires  permanently  to 
change  the  point  of  diversion  of  his  right  to 
use  water  from  any  of  the  streams  of  this 
state  for  the  purpose  of  irrigation.  In  sub- 
stance, they  absolutely  prohibit  such  change 
unless  and  until  the  court  having  Jurisdic- 
tion of  -the  subject-matter  first  makes  an  in- 
v^tigation,  and  determines  that  the  vested 
rights  of  others  will  not  thereby  be  inju- 
riously affected.  Section  3,  not  only  be- 
cause of  the  title,  but  from  a  fair  construc- 
tion of  its  own  language,  is  restricted  to  ex- 
changes and  loans  of  water  for  irrigation 
purposes  only.  The  parties  who  are  concern- 
ed in  the  exchange — the  lender  and  the  bor- 
rower— must  each  and  all  be  the  owners  of 
rights  to  the  use  of  water  for  irrigation. 

In  the  Strickler  Case,  and  the  others  fol- 
lowing it,  we  have  said  that  a  priority  to 
the  use  of  water  for  irrigation  is  in  itself  a 
property  right,  and  may  be  sold  and  trans- 
ferred separately  from  the  land  in  connec- 
tion with  which  it  ripened,  and  that  a  prior 
appropriator  may  change  the  point  of  diver- 
sion or  place  of  use,  or  the  character  of  the 
use,  without  losing  his  priority,  provided  tlje 
rights  of  others  are  not  thereby  injuriously 
affected.  The  trial  court,  as  well  as  counsel 
for  defendants  in  error  here,  says  that  it  is 
a  necessary  deduction  from  these  decisions 
that  the  owner  may  for  a  limited  time  or 
temporarily  exchange  or  make  a  loan  of  a 
water  right.  The  argument  is  that  such  act 
constitutes  merely  a  change  in  the  point  of 
diversion  or  place  of  use  temporarily  instead 
of  permanently — for  a  limited  instead  of  an 
indefinite  period;  that  the  right  to  sell  ab- 
solutely includes  the  lesser  right  to  lease  or 
exchange,  and  the  absolute  right  to  do  each 
and  all  is  a  necessary  incident  of  ownership. 
In  support  of  this  conclusion  we  are  cited  to 
some  of  our  o^vn  decisions  which  we  proceed 
to  consider. 

In  Irrigating  Co.  v.  Reservoir  Co.,  25  Colo. 
144,  150,  53  Pac.  318,  71  Am.  St  Rep.  123, 
we  said  that  one  tenant  in  common-  might 
preserve  the  entire  estate  held  In  common, 
and,  where  a  priority  had  been  adjudicated 
in  favor  of  a  ditch  which  was  owned  by  ten- 
ants in  common,  so  long  as  no  more  than  the 
decreed  quantity  was  diverted  from  the  com- 
mon source  of  supply,  and  the  same  was  not 
wasted,  it  made  no  difference  to  a  junior 
appropriator  whetht^g.^|i^^^^(^Jjl^e,,qjW[tity 
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thus  dlTerted,  and  to  which  the  ditch,  as  a 
carrier,  was  entitled,  was  used  by  the  ten- 
ants In  comihon  In  exact  accordance  with 
their  respective  holdings,  but  that,  If  one 
consumer  did  not  need  or  use  all  that  tals 
right  called  for,  he  might  lawfully  sell  or 
lease  It,  or  permit  bis  co-tenant  to  use  It,  be- 
fore any  subsequent  appropriation  attach- 
ed thereto.  This  language  must  be  taken  in 
connection  with  the  facts  of  the  case  in 
which  It  was  employed.  Tbefe  the  only 
complaint  made  was  that,  by  reason  of  the 
arrangement  between  the  tenants  In  com- 
mon, there  was  an  enlarged  use  of  the  water 
In  volume,  and  the  only  evidence  directed  to 
that  issue  was  that  a  larger  acreage  was  be-' 
lug  irrigated  than  formerly  had  been.  The 
point  was  not  mooted  that  a  priority  of  a 
certain  volume  was  being  use4  for  a  longer 
time  than  its  owners  were  entitled  to  use 
It,  or  that  the  owner,  after  using  it  for  his 
own  land,  could  pass  over  a  Junior  appro- 
priator,  and  grant  a  right  to  a  further  use  to 
another  appropriator.  Junior  to  the  one  pass- 
ed over. 

In  King  v.  Ackroyd,  28  Colo.  488,  495,  66 
Pac.  906,  the  change  of  place  of  use  there 
under  consideration  was  held  to  be  legally 
made,  since  no  rights  of  other  approprlators 
were  injuriously  affected.  The  only  claim 
there  asserted  in  support  of  the  charge  that 
injury  resulted  was  that  a  greater  quantity 
was  used  after  than  before  the  change  was 
effected;  but,  having  determined  that  no 
greater  quantity  was  used  after  the  change, 
the  objection  thereto  was  overruled. 

In  New  Cache  la  Poudre  v.  Water  S.  &  S. 
Co.,  29  Colo.  469,  474,  68  Pac.  781,  In  holding 
that  the  first  two  sections  of  this  act  applied 
to  attempted  changes  of  the  point  of  diver- 
sion which  were  not  fully  completed  at  the 
time  the  act  took  affect,  we  observed  that — 
except  In  a  certain  contingency,  not  material 
here — whether  "or  not  the  place  of  diversion 
may  be  changed  could  not  be  determined  in 
that  proceeding  by  the  manner  of  use,  or 
the  quantity  of  water  employed,  or  the 
length  of  time  which  the  same  is  to  be  en- 
Joyed  by  plaintiff  after  changing  from  the 
head  gate  of  one  ditch  to  that  of  another. 
That  case  contains  nothing  which  can  fairly 
be  Invoked  as  authority  for  the  proposi- 
tion that  exchanges  and  loans  of  water  may 
be  made  without  reference  to  the  vested 
rights  of  other  approprlators  from  the  same 
natural  stream.  There  Is,  however^  an  inti- 
mation there  that  a  priority  may  be  meas- 
ured by  time  as  well  as  volume. 

These  cases,  as  well  as  others  in  which  the 
doctrine  has  been  expressly  announced,  are 
authority  for  the  proposition  that  a  priori- 
ty of  right  to  the  use  of  water  for  Irrigation 
may  be  limited  not  only  by  quantity,  but  also 
by  time.  That  is  to  say,  when  an  appropria- 
tion of  water  from  a  natural  stream  of  this 
state  is  made.  It  can  only  be  made  for  the 
purpose  of  being  applied  to  the  irrigation  of 
land,   and  ft  must  be  so  applied  without 


waste,  and,  when  not  needed  for  the  pur- 
pose for  which  it  was  appropriated,  should 
be  turned  back  Into  the  natural  stream,  to 
be  utilized  by  other  approprlators  In  accord-  • 
ance  with  their  respective  numerical  priori- - 
ties.    So  long  as  it  is  used  in  connection  with 
a  given  tract  of  land.  It  cannot  be  made  to 
do  duty  to  that  particular  tract,  and,  when 
no  longer  needed  therefor,  applied  to  some, 
other  particular  tract  of  its  owner,  or  by 
blm  exchanged  or  loaned  to  some  third  per- 
son, to  the  injury  of  the  rights  of  other  ap- 
proprlators. 

It  is  not  now  necessary  definitely  and  final- 
ly to  say  that  an  owner  of  a  right  to  use 
water  for  irrigatidn  may  not  temporarily  or 
for  a  limited  time  exchange  it  with  or  loan 
It  to  some  other  water  right  owner,  to  be  used 
for  irrigating  land  In  the  same  or  some  other 
water  district,  under  conditions  and  In  cir- 
cumstances where  such  change,  of  place  of 
use  or  point  of  diversion  does  not  injuriously 
affect  the  rights  of  other  approprlators,  or 
that  such  temporary  exchange  or  loan  may 
not  be  made  when  its  owner  has  no  pres- 
ent immediate  use  for  it,  though  he  does 
not  wish  to  sell  it.  But  when  such  exchange 
or  loan  is.  made,  if  it  can  be  done  at  all,  it 
must  be  with  due  regard  to  the  rights  of  oth- 
er approprlators  taking  water  from  the  same 
source  of  supply.  In  all  the  decisions  which 
recognize  the  legality  of  a  sale,  and  the  right 
to  make  a  permanent  change  of  the  point  of 
diversion,  or  change  of  place  of  application, 
or  the  nature  of  the  use,  particular  attention 
is  called  to  the  fact  that  it  is  not  an  absolute, 
but  a  qualified,  right,  and  cannot  be  exer- 
cised if  It  injuriously  affects  the  rights  of 
others.  Just  what,  in  every  case,  such  in- 
Jury  may  consist  of,  or  how  It  may  be  shown, 
It  is  not  for  us  now  to  determine. 

To  a  temporary  exchange  or  loan,  if  per- 
missible in  any  ease,  the  same  principle  is 
applicable,  and  the  right  thereto  is  subject  to 
the  same  qualification,  that  governs  an  ab- 
solute sale  or  a  permanent  transfer.  If  sec- 
tion 3  purports  to  create  rights  which  did  not 
theretofore  exist  or  if  It  is  to  be  interpreted 
as  permitting  exchanges  or  loans  of  water 
without  reference  to  the  rights  of  other  ap- 
proprlators, it  cannot  be  upheld  as  a  valid 
legislative  enactment.  Such  interpretation, 
however,  we  do  not  put  upon  It'  If  It  can  be 
so  construed  as  not  to  infringe  the  Consti- 
tution or  impair  vested  rights,  such  meaning 
should  be  given  it.  The  language  of  the  sec- 
tion is  that  owners  of  ditches  and  water 
rights  may  exchange  or  loan  the  water  to 
which  each  may  be  entitled.  This  limitation 
itself  restricts  such  exchanges  and  loans  to 
such  as  may  be  made  without  injury  to  the 
rights  of  others.  It  may  savor  of  reasoning 
in  a  circle,  but  the  water  to  which  its  owner 
is  entitled  is  only  that  water  whose  use,  in 
the  legal  sense,  does  not  injure  others;  hence, 
if  the  use  of  water  by  an  owner  himself,  or 
by  his  agent  or  lessee,  works  no  injury  to 
any  one,  nobody  can  ^o^^m^^H^^^f^ 
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uses  water,  by  himself  or  others  with  his 
consent,  either  by  diverting  and  applying  a 
larger  volume  than  his  priority  calls  for,  or 
by  using  his  decreed  volume  for  a  longer 
time  than  his  needs  require — in  other  words, 
'if  he  exceed  his  priority  either  In  volume  or 
time — this  act  would,  in  time  of  a  shortage, 
injuriously  affect  the  rights  of  other  appro- 
priators.  Therefore  he  is  not,  in  such  circum- 
stances, using  w:ater  to  which  be  is  entitled; 
and,  under  the  plain  language  of  the  section, 
loans  or  exchanges  which  result  in  such 
wrongs  are  not  within  its  purview,  and  would 
be  unlawful,  even  if  a  statute  expressly  au- 
thorized them.     , 

In  brief,  it  is  our  oplnlorf  that  this  section 
neither  adds  to  nor  takes  from  any  rights 
which  owners  of  ditches  and  water  rights 
had  before  the  act  was  passed.  Theretofore 
they  had,  under  the  irrigation  laws  of  this 
state  and  the  uniform  decisions  of  our  court, 
the  right  to  make  a  sale  of  water  rights  sep- 
arate from  the  land  in  connection  with  which 
the  right  was  initiated  and  became  perfect- 
ed, and  to  change  the  point  of  diversion, 
place  and  character  of  use,  provided  always 
that  in  its  exercise  the  rights  of  others  are 
not  injuriously  affected.  It  would  seem  to 
follow  from  this  that  the  lesser  right  tempo- 
rarily to  exchange  or  loan  water  should  be 
attended  with  the  same  results,  and  be  sub- 
jected to  the  same  limitation,  if,  indeed,  It 
exists  in  a  given  case. 

Sections  1  and  2  of  the  act  prohibit  the 
change  In  point  of  diversion  until  the  party 
desiring  to  make  the  same  has  obtained  an 
adjudication  of  the  court  that  it  can  lawful- 
ly be  accomplished  without  impairing  the 
vested  rights  of  others;  that  is  to  say,  the 
right  cannot  be  exercised  at  all  until  after  a 
decree  therefor  has  been  obtained  that  vested 
rights  are  not  impaired.  Section  3  seems  to 
recognize  a  temporary  exchange  or  loan  of 
water  without  first  obtaining  a  decree.  The 
right,  however,  in  the  latter  case,  if  it  exist 
at  all,  as  we  have  already  held,  is  just  as 
much  subject  to  the  qualification  that  the 
vested  rights  of  others  are  not  to  be  impair- 
ed as  in  the  case  of  an  attempted  permanent 
change  of  the  point  of  diversion.  And  when 
it  has  been  made,  though,  it  may  be  effected 
without  first  obtaining  a  decree  therefor,  it 
is  incumbent  upon  the  party  asserting  rights 
under  the  loan  or  exchange,  when  challenged 
by  an  action  in  court,  affirmatively  to  show 
that  it  can  be  exercised  without  interfering 
with  or  impairing  the  rights  of  others. 

New  Cache  la  Poudre  Co.  v.  Water  S.  &  S. 
Co.,  supra,  while  differing  in  its  facts,  we 
believe  to  be,  in  principle,  authority  for  our 
.  conclusion  in  this  case. 

Slosser  v.  Salt  River  Val.  Canal  Co.,  65 
Pac.  (Ariz.)  332,  is  an  interesting  case  de- 
cided by  the  Supreme  Court  of  Arizona. 
Plaintiff  cites  it  to  the  point  that  exchanges 
or  loans  of  a  water  right  are  wholly  unau- 
thorized. It  may  be,  and  doubtless  is,  true 
that  under  the  facts  of  that  case  the  lease 


there  attempted  was,  under  the  laws  of  that 
territory,  unlawful,  for  the  lessor  was  trying 
to  make  a  given  priority  do  double  duty  by 
applying  it  first  to  his  own  land,  and  then  to 
that  of  bis  lessee,  as  against  the  rights  of 
other  appropriators.  And  we  may  also  con- 
cede that,  under  the  same  state  of  facts,  such 
lease  could  not  l>e  upheld  under  our  laws. 
But  as  the  writer  of  the  opinion  in  that  case 
well  says,  the  peculiar  statutes  of  Arizona 
relating  to  irrigation,  whic^,  like  those  of  the 
territory  of  New  Mexico,  are  based  on  the 
Spanish  and  Mexican  laws,  are  so  unlike 
those  of  Colorado  and  other  states,  which 
have  grown  out  of  the  local  customs  of  min- 
ers, that  the  decisions  of  one  state  are  not 
necessarily  controlling  in  the  others.  And  it 
would  be  unwise  and  dangerous  to  try  to 
graft  upon  either  system  all  the  doctrines 
which  have  been  established  In  the  other. 
And  yet,  in  summing  up  the  feature  of  that 
case  analogous  to  the  case  at  bar,  the  court 
there  made  a  declaration  which  is  applica- 
ble under  our  own  laws,  when  It  said:  "But 
we  desire  to  be  understood  simply  as  holding 
that,  so  long  as  a  water  right  is  attached  to 
a  particular  piece  of  land.  It  cannot  be  made 
to  do  duty  to  such  land,  and  as  well  to  other 
laud  not  owned  or  possessed  by  such  water 
right  holder,  at  the  will  or  option  of  the  lat- 
ter." As  at  present  advised,  we  do  not  say 
that  loans  or  exchanges  may  or  may  not  be 
made,  but  we  do  say  that  the  right  to  make 
them  must  be  clearly  shown  by  the  party  as- 
serting its  existence. 

Let  us  apply  the  foregoing  principles  to  the 
case  at  bar.  While  the  complaint  may  not  be 
as  specific  as  is  desirable,  yet,  as  against  a 
general  demurrer,  it  Is  sufficient  to  put  the 
defendants  upon  proof  that  the  plaintiff's 
rights  have  not  been  Injured.  For  the  alle- 
gations, In  substance,  are  that  two  defendants 
whose  priority  rights  are  senior  to  plaintiff's 
have,  at  a  time  when  they  did  not  need  the 
water,  loaned  the  same  to  two  other  defend- 
ants, whose  rights  are  Junior  to  the  plain- 
tiff's, and  that  when  the  loan  was  made  there 
was  a  shortage  of  water  in  the  stream,  and, 
had  it  not  been  for  such  loans,  the  plaintiff, 
in  accordance  with  the  priority  decree,  was 
entitled  to  and  would  have  received  this  wa- 
ter before  the  two  junior  defendants  were 
supplied.  If,  as  a  matter  of  fact,  these  loan  i 
were  made  under  conditions  and  In  circum- 
stances which  permit  of  exchanges  and  loans 
of  water,  It  is  only  right  and  proper  that  the 
burden  of  establishing  the  same  be  put  upon 
the  parties  thereto.  That  this  is  the  rule  that 
should  prevail  seems  only  fair  and  Just. 

An  appropriation  of  right  to  use  water  for 
irrigation  cannot  be  perfected  in  this  state 
until,  among  other  things,  there  has  been  an 
actual  diversion  of  water  from  a  natural 
stream,  and  within  a  reasonable  time  an  ap- 
plication of  the  same  has  been  made  to  a 
beneficial  use.  The  appropriation  must  be 
made   in    connection   with    some   particular 

tract  of  land,  and,  though  it  be  not  essential 
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to  Its  continued  existence  that  the  applica- 
tion shall  be  forever  confined  to  the  Identical 
land  for  which  the  diversion  was  made,  yet, 
so  long  as  the  water  is  used  In  connection 
with  that  land,  It  cannot  be  made  to  do  duty 
thereto,  and  at  the  same  time  or  in  the  same 
season  be  used  for  the  irrigation  of  some  oth- 
er tract,  as  against  the  rights  of  other  appro- 
prlators  which  have  theretofore  attached. 
Such  being  the  law  of  this  state,  when  such 
exchanges  or  loans  are  made,  or  attempted  to 
be  made,  they  ought  not  to  be  permitted.  If 
at  all,  until  the  parties  seeking  their  benefits 
have  clearly  established  that  the  alleged  qual- 
ified right  has  been  exercised  in  such  a  way, 
and  at  such  times,  and  In  such  circumstan- 
ces that  the  vested  rights  of  others  are  not 
Injured.  The  general  rule  is  that  when  an 
approprlator  has  no  present  need  of  water 
for  Irrigating  his  lands,  he  must  iaot  divert 
it  from  the  natural  stream,  but  It  ts  his  duty 
to  let  it  flow  m  the  natural  channel,  to  be 
enjoyed  by  other  approprlators  as  their  nu- 
merical priorities  entitle  them.  If  a  senior 
approprlator  who  has  not  such  need  for  his 
own  land  may  disregard  the  usual  rule,  and 
pass  over  one  or  more  approprlators  who  are 
Junior  to  him,  and  confer  upon  other  appro- 
prlators, who  are  Junior  to  those  Ignored, 
bis  senior  rights,  It  Is  his  duty  to  show  the 
facts  that  Justify  the  departure. 

The  application  of  these  principles  to  the 
present  action  makes  the  ruling  of  the  court 
below  erroneous,  and  the  Judgment  therefore 
should  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with 
the  views  expressed  In  this  opinion,  and  it  Is 
■o  ordered. 

Reversed. 

GABBEUX,  C.  J.,  and  STBBLB,  3.,  cpncur. 

(J8  Not.  222)  == 

DBVENCENZI  v.  CASSINELLI.    (Mo.  1,6OT.)* 

(Supreme  Court  of  Nevada.    June  8,  1905.) 
L  Appkai.  —  CToinxjOTiita  Evidinok  —  Veb- 

OICT. 

Where,  in  an  action  on  an  account  stated, 
the  testimony  on  all  material  matters  was  nt 
soch  variance  that  the  jury  was  necessarily 
eompplled  to  determine  as  between  plaintiff  and 
defendant,  the  verdict  would  not  be  disturbed 
on  appeal  as  .contrary  to  the  preponderance  of 
the  evidence. 

S     SaUE^ReCEIPTS— CJONTKADICTION  —  PaBOL 

Evidence. 

A  receipt,  though  evidence  of  payment  of 
the  highest  character.  Is  merely  prima  facie  ev- 
idence of  the  facts  recited  tiierein,  and  may  be 
explained  or  contradicted  by  parol. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  H  1829-184:2.] 

S.  Same— Preponderance  of  Evidence. 

Where,  in  an  action  on  an  account  stated, 
the  te.stimony  of  plaintiff  and  defendant  was 
confiictinK  on  every  material  point  in  the  case, 
so  that,  if  the  jury  believed  either,  it  must  have 
rejected  the  testimony  of  the  other  as  untrue, 
not  only  in  reference  to  the  giving  a  receipt 
for  an  alleged  payment,  but  as  to  all  the  re- 
maining material  portion  of  his  testimony,  it 
•wald  not  be  said  that,  as  the  proof  with  ref- 

*For  opinion  an  rehearing,  tee  81  Fac.  449. 


erence  to  the  purpose  of  the  receipt  was  an 
equipoise,  the  receipt  itself  was  not  impeached, 
and  constituted  a  preponderance  of  the  evidence. 
4.  Same— Witnesses— Cboss-Exauination. 

Where,  in  an  action  on  an  account  stated, 
a  portion  of  an  account  contained  in  defend- 
ant's boolc  had  been  offered  in  evidence  on  de- 
fendant's direct  examination,  plaintiff  was  en- 
titled to  cross-examine  defendant  with  reference 
to  the  accounts  contained  In  the  book. 

Appeal  from  District  Court,  Lyon  Oonnty; 
M.  A.  Murphy,  Judge. 

Action  by  John  Devencenzl  against  Petro 
Cassiuelli.  From  a  Judgment  for  plalntifF, 
defendant  appeals.    Affirmed. 

John  Lathrope  and  Alfred  Chartz,  for  ap- 
pellant C.  E.  Mack  and  Geo.  D.  Pyne,  for 
respondent. 

NORCROSS,  J.  This  action  was  brought 
by  respondent  against  appellant  for  the  sum 
of  ~  $584,  alleged  to  be  a  balance  due  from 
appellant  to  respondent  upon  an  account 
stated  between  them  on  the  15th  day  Of 
April,  1901;  said  a'bcount  stated  to  be  in 
full  settlement  of  their  accounts  to  the  1st 
day  of  May  following.  Respondent  also  al- 
leged a  further  balance  due  blm  for  labor 
and  services  rendered  appellant  from  the 
said  1st  day  of  May,  1901,  to  the  7th  day  of 
January,  1902,  in  the  sum  of  $146.46;  mak- 
ing a  total  indebtedness  alleged  to  be  due 
from  appellant  to  respondent  of  $730.46. 
Appellant  denied  that  an  account  was  ever 
stated  between  himself  and  respondent,  and 
denied  that  he  was  Indebted  to  him  in  any 
sum  whatever,  but,  ujKin  the  contrary,  al- 
leged that  respondent  was  Indebted  to  him 
In  the  sum  of  $1,012.37,  and  prayed  Judg- 
ment in  his  favor  accordingly. 

The  case  was  tried  with  a  Jury,  and  a 
verdict  rendered  in  plaintiff's  favor  for  the 
full  amount  prayed  for  in  his  complaint,  and 
Judgment  entered  in  pursuance  thereof. 
This  appeal  is  from  the  Judgment,  and  from 
an  order  denying  defendant's  motion  for  a 
new  trial.  Two  grounds  are  urged  upon  the 
appeal  for  the  reversal  of  the  Judgment  and 
the  granting  of  a  new  trial,  to  wit,  that  tba 
verdict  was  not  supported  by  the  evidence, 
and  errors  In  law  occurring  at  the  trial,  and 
ejccepted  to  by  the  appellant. 

There  was  little  testimony  offered  at  the 
trial  bearing  upon  the  material  Issues,  out- 
side of  that  given  by  the  parties  to  the  ac- 
tion, and  their  testimony  upon  all  material 
matters  was  at  such  variance  that  the  Jury 
was  necessarily  compelled  to  determine  as 
between  them.  The  verdict  shows  that  the 
Jury  accepted  the  testimony  of  the  plaintiff. 
If  his  testimony  was  true,  the  plaintiff  was 
entitled  to  a  verdict  as  prayed  for.  As  the 
Jury  was  the  Judge  of  the  credibility  of  the 
witnesses,  this  court  will  not  attempt  to  dis- 
turb Its  conclusions  In  that  respect 

Counsel  for  appellant  argues  very  forcibly 
that  two  receipts  offered  by  the  defendant 
in  evidence  corroborated  the  testimony  of  the 
defendant   and  establig^ifi^eMft  paymentiC 
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bad'  been  made  to  or  on  account  of  tbe  plain- 
tiff since  tbe  alleged  stated  account,  and  for 
wbicb  defendant  was  not  given  credit.  One 
of  tbese  receipts  is,  dated  April  23,  1901,  for 
$100,  and  was  given  by  one  A.  Scanavina  to 
tbe  defendant,  and  acknowledged  payment 
by  the  defendant  of  tbe  note  of  plaintiff  to 
said  Scanavina.  In  reference  to  tbls  re- 
ceipt, bowever,  the  plaintiff  testified  that  at 
tbe  time  the  account  was  stated  between  the 
parties,  on  the  15th  day  of  April,  1901,  It 
was  agreed  that  tbe  defendant  should  pay 
this  note,  and  that  the  amount  of  tbe  same 
was  then  credited  to  the  defendant  and 
taken  into  consideration  when  tbe  balance 
alleged  to  constitute  the  stated  account  was 
arrived  at.  The  other  receipt  was  dated 
June  6,  1901,  and  was  given  by  the  plaintiff 
to  the  defendant,  and  acknowledged  the  re- 
ceipt of  $500  on  account  of  labor.  The  de- 
fendant testified  that  be  paid  plaintiff  $300 
in  coin  at  the  time  the  receipt  was  given  him 
by  tbe  plaintiff.  The  plaintiff,  in  his  testi- 
mony, denied  repeatedly  and  In  positive 
terms  that  he  ever  received  a  cent  from  de- 
fendant as  acknowledged  by  tbe  receipt,  but 
swore  tbe  receipt  was  given  only  "for  tbe 
accommodation  of  the  defendant."  The  evi- 
dence of  both  tbe  parties  relative  to  the  cir- 
cumstances of  the  giving  of  this  receipt  is 
very  meager.  The  only  attempt  to  obtain 
an  explanation  of  what  tbe  "accommodation" 
was  that  the  defendant  was  to  enjoy  from 
tbe  giving  of  this  receipt  is  shown  from  tbe 
following  question  and  answer:  "Q.  What 
was  the  accommodation?  A.  That  there 
would  be  no  question  about  me  getting  tbe 
money  if  I  would  sign  tbe  receipt  for  the 
five  hundred  dollars,  but  I  never  got  five 
cents."  With  this  answer  upon  the  part  of 
the  plaintiff,  respective  counsel  permitted  the 
matter  to  rest  It  must  be  admitted  that  the 
answer  of  tbe  plaintiff  is  far  from  lucid  as 
an  explanation  of  the  "accommodation"  to 
be  extended  the  defendant.  However,  from 
all  the  testimony  of  the  plaintiff.  If  believed 
by  the  Jury,  the  Jury  could  draw  the  con- 
clusion that  tbe  receipt  was  given  without 
consideration,  and  this  tbe  Jury  doubtless 
did. 

It  Is  well  settled  that  a  receipt,  although 
evidence  of  the  highest  character,  is  not  con- 
clusive, but  is  merely  prima  facie,  evidence 
of  the  facts  recited  by  it,  and  that  it  may  be 
explained  or  contradicted  by  parol.  1  Green- 
leaf  on  Evidence,  305;  2  Jones,  Ev.  502;  22 
A.  &  E.  Enc.  of  L.  (2d  Ed.)  582;  23  A.  &  B. 
Enc.  of  L.  (2d  Ed.)  983;  Pendexter  v.  Carle- 
ton,  16  N.  H.  48U;  Gleason  v.  Sawyer,  22 
N.  H.  85;  Insurance  Co.  v.  Chappelow,  83 
Ind.  429;  Jenne  v.  Burger,  120  Cal.  446,  52 
Pac.  706;  United  States  v.  Jones,  8  Pet.  418, 
8  L.  Ed.  988. 

Conceding  that  tbe  law  in  reference  to  re- 
ceipts is  as  above  stated,  counsel  for  appel- 
lant further  argues  that  the  testimony  for 
and  against  the  receipt  is  of  "equal  weight," 
in  that  the  testimony  of  the  defendant  will 


balance  that  of  tbe  plaintiff,  and  that  tbere!- 
fore  "the  receipt  must  have  Its  prima  facie 
effect";  ciUng  23  A.  &  £.  Enc.  of  L.  (2d 
Ed.)  986,  and  authorities  therein  cited.  If 
the  testimony  of  the  plaintiff  and  defendant 
was  of  equal  weight  with  the  Jury,  then 
undoubtedly  the  receipt  should  have  con- 
trolled. If  tbe  only  point  in  the  case  upon 
which  the  testimony  of  the  plaintiff  and  tbe 
defendant  was  in  conflict  was  in  reference  to 
this  receipt,  it  might  seriously  tie  questioned 
If  tbe  Jury  would  have  been  Justified  in  ac- 
cepting tbe  plaintiff's  testimony  as  against 
tbe  receipt  and  tbe  testimony  of  tbe  defend- 
ant; there  being  no  other  evidence  or  testi- 
mony touching  tbe  receipt  other  than  tbe  re- 
ceipt itself  and  the  testimony  of  the  parties. 
But  in  this  connection  It  is  proper  to  consider 
tbe  fact  that  the  testimony  of  the  plaintiff 
and  defendant  was  conflicting  upon  every 
essentially  material  point'  In  tlie  case,  and 
sharply  so.  If  tbe  Jury  believed  the  testi- 
mony of  either  of  tbe  parties  to  the  action. 
It  must  have  rejected  as  imtrue  the  testi- 
mony of  the  other,  not  only  In  reference  to 
tbe  receipt,  but  as  to  all,  or  practically  all, 
the  remaining  material  portion  of  his  testi- 
mony. The  Jury  gave  the  plaintiff  a  verdict 
Ifor  all  he  sued  for.  To  do  so.  It  must  have 
believed  bis '  testimony  upon  several  other 
material  matters  besides  that  affecting  this 
receipt,  and  disbelieved  that  of  the  defend- 
ant. Under  tbls  state  of  facts,  can  It  be  said 
that  the  verdict  of  the  Jury  would  not  be 
supported  by  tbe  evidence,  when  Its  effect 
was  to  negative  the  force  of  tbe  receipt? 
My  Judgment  Is  that  it  cannot  be  so  said. 
"There  Is  not  any  rule  in  respect  to  receipts 
different  from  that  applicable  to  any  other 
prima  facie  evidence.  To  destroy  Its  effect, 
it  must  be  overbalanced  by  other  evidence 
laid  before  the  Jury,  which  is  to  Judge  wheth- 
er there  is  such  a  preponderance."  23  Enc, 
supra. 

The  term  "preponderance  of  evidence"  Is 
well  defined  in  an  instruction  given  to  tbe 
jury  In  the  case  of  Strand  v.  Chicago,  etc., 
Ry.  Co.,  reported  on  appeal  in  67  Mich.  380, 
34  N.  W.  712,  and  therein  pronounced  a  "cor- 
rect" definition  of  tbe  term.  Tbe  instruction 
as  given  Is  as  follows:  "The  burden  of  proof 
rests  upon  the  plaintiff  to  make  out  tbe  facts 
which  I  have  stated  to  you  are  essential  to 
establish  his  case  by  a  fair  preponderance 
of  evidence.  By  this  Is  meant  such  evidence 
as,  when  weighed  with  that  which  is  of- 
fered ,to  oppose  It,  has  more  convincing  pow- 
er In'  tbe  minds  of  the  Jury.  It  is  not  a 
technical  term  at  all,  but  means  simply  that 
evidence  which  outweighs  that  which  is  of- 
fered to  oppose  It.  It  does  not  necessarily 
mean  that  a  greater  number  of  witnesses 
shall  be  produced  on  the  one  side  or  the 
other,  but  that,  upon  tbe  whole  evidence,  tbe 
jury  believe  the  greater  probability  of  the 
truth  to  be  upon  the  side  of  the  party  having 
the  afllrmative  of  the  issue."  Further  com- 
menting upon  this  l^t^uc^^n^i^^(^^^78: 
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"If  the  evidence  of  tbe  plaintiff  Is  more 
probable  than  that  of  the  defendant,  it  cer- 
tainly ontwelghs  It,  and  If  it  outweighs  it 
the  preponderance  Is  with  the  plaintiff. 
•  ♦  •  One  version  or  the  other  was  the 
true  one.  The  Jury,  in  determining  between 
them,  had  the  right  to  weigh  the  probablli- 
tles  of  the  different  stories,  to  ascertain 
which  was  correct."  Strand  v.  Ry.  Co.,  su- 
pra; Comlff  V.  Cook,  »5  Ga.  68,  22  S.  B.  47, 
51  Am.  St.  Rep.  55;  Savannah,  etc,,  Ry.  Co. 
T.  Wldeman,  99  Ga.  245,  25  S.  E.  400. 

In  the  case  now  before  the  court,  the  Jury 
having  plainly  given  credence  to  the  testi- 
mony of  the  plaintiff  as  against  that  of  the 
defendant  upon  ail  the  material  issues  of  the 
case,  his  testimony,  in  the  minds  of  the 
Jury,  outweighed  that  of  the  defendant  rela- 
tive to  the  receipt,  and  hence  the  prepon- 
derance of  the  evidence  was  by  the  jury  de- 
termined to  be  against  the  facts  recited  In 
the  receipt. 

During  the  progress  of  the  cross-examina- 
tion of  the  defendant,  counsel  for  defendant 
moved  to  strike  out  a  portion  of  defendant's 
testimony  elicited  upon  cross-examination 
upon  the  ground  "that  you  cannot  impeach 
a  person  by  any  matter  that  is  not  material 
to  the  issue,"  and,  further,  "that  the  testi- 
mony thus  far  elicited,  or  that  can  be  elicited 
opon  the  same  lines,  cannot  tend  to  impeach 
his  testimony,  and  that  the  only  way  that 
his  testimony  can  Ije  Impeached  is  by  show- 
ing that  on  the  former  trial  he  testified  dif- 
ferently from  what  he  testifies  to  now."  •  The 
motion  was  denied  by  the  court,  and  this 
,  ruling  Is  assigned  as  error.  Upon  examina- 
tion the  testimony  moved  to  be  stricken  out 
does  not  appear  to  have  been  elicited  for 
the  purpose  of  Impeaching  the  witness,  nor 
could  it  have  tended  so  to  do.  It  was  for 
the  most  part  In  reference  to  accounts  con- 
tained In  a  book  of  defendant's,  a  portion  of 
which  had  been  offered  in  evidence  by  coun- 
sel for  defendant  upon  direct  examination. 
I  find  no  error  in  the  ruling  of  the  court. 

For  tbe  reasons  given,  the  judgment  and 
order  appealed  from  are  affirmed. 

FITZGERALD,  O.  J.,  and  TALBOT,  J., 
concur. 

(28  Nev.  236) 

JOS.  SCHLITZ  BREWING  CO.  T. 

GRIMMON.     (No.  1,069.) 

(Supreme  Court  of  Nevada.    June  10,  1905.) 

1.  Sales— Terms  of— Assignee  or  Purchas- 
er— Evidence. 

Where  defendant  claimed  certain  beer  kegs 
through  an  assignment  of  a  debtor's  interest  to 
bis  creditors,  it  was  permissible  for  plaintiff 
brewing  company  to  show  in  replevin  for  the 
kegs  tliat  on  the  bills  rendered  to  the  insolvent 
for  beer  shipped  him  in  the  kegs  there  was  a 
printed  condition  that  the  kegs  remained  the 
property  of  plaintiff,  as  any  right  which  de- 
fendant acquired  from  the  insolvent  or  his  as- 
signee was  limited  by  the  terms  on  which  the 
insolvent  purchased  from  plaintiff,  and  these 
could  i>e  shown  regardless  oi  defendant's  knowl- 
edge thereof. 


2.  Same— Evidence— CcsTOM. 

Plaintiff  brewing  company,  when  sending 
the  bill  of  lading  for  a  car  load  of  t>eer,  wrote 
the  purchaser  to  always  return  empty  kegs,  and 
the  purchaser  agreed  to  follow  plaintiff's  in- 
structions. Held,  that  in  replevin  for  the  kegs 
by  plaintiff  against  defendant,  who  bought  them 
at  a  sale  of  the  purchaser's  property  for  the 
benefit  of  creditors,  evidence  to  show  a  custom 
to  so  return  them  was  inadmissible,  the  letters 
being  too  explicit  to  need  explanation. 

3.  Same— Pbincipai,  and  Agent— Authobitt 
.  OP  Agent— Proof. 

Where  it  is  sought  to  prove  authority  in 
an  agent,  the  authority,  if  in  writing,  should  be 
produced,  or  its  loss  shown,  in  which  case  only 
its  terms  may  be  shown;  and,  if  verijai,  tbe 
language  should  be  stated  to  the  best  of  witness' 
recollection. 

4.  Same — Testimony  of  Agent. 

Although  the  word  "authority"  is  too  much 
in  the  nature  of  conclusion  to  use  in  a  ques- 
tion to  a  witness  as  to  whether  an  alleged  agent 
had  been  authorized,  empowered,  or  instructed 
to  do  certain  things,  he  may  at  least  testify 
that  there  was  no  instruction,  or  nothing  said 
or  written,  in  regard  to  the  matter,  by  the  al- 
leged principal  to  the  alleged  agent 

5.  Same — UEBXjrrAL. 

Where  defendant  relies  on  the  acts  of  an 
alleged  agent  of  plaintiff,  evidence  ,that  such 
agent  bad  no  authority  in  the  matter  has  no 
proper  place  in  the  case  except  in  rebuttal,  and 
not  until  after  defendant  introduces  some  proof 
of  agency. 

6.  Same— Pboof  of  Aoenct— Business  Cards 
—Declarations  op  Agent. 

Plaintiff  brewing  company  sold  beer  in 
kegs,  retaining  the  ownersliip  of  the  kegs,  to 
one  who  thereafter  became  insolvent,  and  whose 
assignee  for  the  benefit  of  creditors  sold  the  lieer 
and  kegs  to  defendant.  In  replevin  by  plaintiff 
for  the  same,  the  assignee  testified  that  he  sold 
the  kess  because  one  S.,  representing  himself  as 
plaintiff's  agent,  said  that  plaintiff  had  no  claiila 
on  the  kegSj  and  no  agreement  with  the  insol- 
vent by  which  they  could  be  recovered.  Held, 
that  such  assertions  by  S.,  his  representations 
and  assumption  of  authority,  the  production  of 
cards  bearing'  his  name  in  connection  with  that 
of  plaintiff  company  and  its  trade-mark  and 
motto,  and  his  making  out  a  bill  to  the  assignee 
for  a  part  of  tbe  kegs,  unless  authorized  or  rat- 
ified by  plaintiff,  did  not  bind  it. 

7.  Same. 

Sending  S.  out  to  solicit  orders  for  beer, 
subject  to  the  approval  of  plaintiffs  officers, 
and  thereafter  directing  him  to  employ  an  at- 
torney to  replevin  the  kegs,  did  not  give  him  ad- 
ditional power,  nor  make  plaintiff  liable  fur- 
ther than  it  had  endowed  him  with  authority. 

8.  Same.  ' 

The  fact  that  the  cards  carried  bv  S.  bore 
after  his  name  the  words  "with  [plaintiff] 
Brewing  Co."  did  not  show  that  he  was  author- 
ized by  plaintiff  to  sell  the  kegs. 

9.  Same— Testimony  of  Agent. 

The  rule  that  an  agency  cannot  be  estab- 
lished by  an  agent  does  not  prevail  when  he  is 
under  oath  and  subject  to  cross-examination. 

[Ed.  Note. — For  cases  in 'point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  f  39.] 

10.  Same— Estoppel. 

Tbe  acceptance  by  plaintiff  of  a  dividend  on 
its  claim  against  the  insolvent,  without  knowl- 
edge that  any  part  of  the  money  came  from  its 
kegs,  or  that  S.  bad  consented  to  a  sale,  or  at- 
tempted to  waive  plaintiff's  rights  thereto,  did 
not  estop  it  from  claiming  the  property. 

11.  Same— Burden  of  Proof. 

The  burden  of  proving  estoppel  Is  on  the 
party  alleging  it. 

[Ed.  Note. — 'For  cases  in  point,  see  voL  19, 
Cent.  Dig.  Estoppel,  i  306atized  by  VjW^^VIC 
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12.  SAire— SuTFicntNOT  of  Evidencb. 

In  replevin  for  certain  beer  kegs,  evidence 
examined,  and  held  insufficient  to  support  a 
judgment  for  defendant. 

Appeal  from  District  Court,  Washoe  Coun- 
ty. 

Action  by  the  Jos.  Scblltz  Bre^rtng  Com- 
pany against  R.  Grlmmon.  Judgment  for  de- 
fendant, and  piaintiS  appeals.  Semanded 
for  new  trial. 

O.  H.  Mack,  for  appellant  Tomayson  £ 
Summerfleld,  for  appellee. 

PER  CURIAM.  The  complaint  In  thta  ac- 
tlon  is  an  ordinary  one  in  replevin  for  150 
half  and  38  quarter  beer  barrels,  alleged  and 
admitted  to  be  of  the  value  of  $423.  The  an- 
swer declares  that  one  A.  O.  Siiupe  was  the 
authorized  agent  of  plaintiff  for  the  transac- 
tion of  its  business  in  the  state  of  Nevada 
during  the  times  mentioned  in  the  complaint; 
that  on  or  about  June  16,  1803,  Geo.  L.  Ecker 
was  a  wholesale  liquor  dealer  at  Reno,  and 
was  at  that  time  insolvent,  and  owing  plain- 
tiff $809.75  for  goods,  wares,  and  merchan- 
dise previously  sold  and  delivered  by  plain- 
tiff to  Ecker,  which  included  the  personal 
property  in  dispute;  that  on  this  16th  day 
of  June  various  creditors  of  Ecker  agreed 
with  him  that  one  T.  M.  Branton,  as  trustee 
for  all  the  creditors,  should  take  possession 
of  his  property,  and  expeditiously  dispose  of 
the  same,  and  distribute  the  proceeds  of  the 
sale  thereof  pro  rata  among  the  creditors; 
that  on  July  2,  1003,  there  were  In  storage 
with  the  Flanigan  Warehouse  Company  at 
Reno,  Nev.,  150  half  and  38  quarter  barrels 
of  Schlitz  beer  consigned  by  plaintiff  to 
Ecker,  and  that  thereupon  plaintiff,  acting 
by  and  through  A.  O.  Shape  tts  its  agent. 
Importuned  and  requested  defendant  to  pur- 
chase this  beer  and  the  half  barrels  and 
quarter  barrels  containing  the  same,  and 
represented  to  and  assured  defendant  that 
the  same  were  not  the  property  of  the  plain- 
tiff, and  that  plaintiff  had  no  claim  there- 
upon, but,  on  the  contrary,  that  they  belong- 
ed to  Ecker,  and  were  a  part  of  his  assets, 
to  be  sold  for  the  benefit  of  bis  creditors; 
and  ttiat  defendant.  In  express  reliance  upon 
these  representations,  purchased  and  receiv- 
ed these  barrels  and  their  contents,  and  paid 
therefor  $566.75;  and  that  on  or  about  Sep- 
tember 7,  1903,  this  money  was  distributed 
among  the  different  creditors;  and  that  the 
plaintiff,  through  Its  attorneys,  Curler  & 
King,  received  and  accepted  their  proportion- 
ate part  thereof.  These  allegations  of  the 
answer  being  deemed  denied,  under  our  stat- 
ute and  practice  it  was  incumbent  upon  the 
defendant  to  prove  them,  or  such  parts  there- 
of as  were  necessary  to  be  established  before 
he  could  prevail.  That  the  cooperage  was 
not  Included  in  the  sales  of  beer  by  plaintiff 
to  Ecker  is  clearly  indicated  by  their  agree- 
ment, which  was  closed  by  letter.  When 
sending  bill  of  lading  for  the  first  car  load  of 
beer,  the  plaintiff,  under  date  of  June  25, 
1U02,  after. specifying  extent  of  credit  and 


other  condltlona,  wrote;  *^eaM  always  r»- 
turn  empties  to  u»  In  a  refrigerator  car,  and 
do  not  send  ua  a  smaller  quantity  than  16,000 
lbs."  In  his  letter  In  reply  on  June  28th,  aft- 
er saying  he  was  glad  they  had  agreed  upon 
prices,  and  mentioning  other  matters,  Ecker 
stated:  "I  shall  follow  your  Instructions  aa 
to  returning  empties."  Pursuant  to  these 
terms  Ecker  returned  the  other  cooperage 
from  the  nine  cars  of  beer  be  received.  The 
plaintiff  offered  to  prove  that  there  were 
printed  on  the  back  of  all  bills  tent  by  the 
plaintiff  to  its  customers  the  following: 
"Rules  and  Begulatlons.  The  attention  of 
all  parties  dealing  with  Joe.  SchlltB  Brewing 
Company  is  called  to  the  following  by-lawa, 
rules  and  regulations.  Authority  of  agents. — 
No  one  can  bind  this  company  or  contract 
any  debt  on  its  behalf  unless  a  general  offi- 
cer of  the  company,  or  specially  authorized 
by  resolution  of  the  board  of  directors.  Sale 
and  delivery. — No  order  or  agreement  for 
the  purchase  of  beer  will  be  considered  as 
binding  upon  this  company  until  received 
and  accepted  at  the  general  office  in  Milwau- 
kee. •  •  •  Return  of  empty  packages. — 
The  kegs  and  barrels  in  which  the  beer  is  sold 
invariably  remain  the  property  of  the  brew- 
ing company.  The  use  thereof  for  any  pur- 
pose other  than  holding  beer  constitutes  con- 
version or  larceny  of  the  same.  •  ♦  •  By 
order  of  the  Board  of  Directors,  August  Ulb- 
lein,  Secretary."  Objection  was  made  and 
sustained  to  the  i>roffered  evidence  on  the 
ground  that  these  rules  would  not  be  admis- 
sible against  the  defendant  when  the  bills 
bearing  them  were  not  sent  to  him,  and  be 
was  not  shown  to  have  received  knowledge 
regarding  them. 

By  his  answer,  as  stated,  and  by  a  letter 
to  which  we  refer  hereafter,  defendant  was 
claiming  through  an  assignment  of  Ecker's 
Interest  to  his  creditors;  and  regarding  the 
extent  or  limitation  of  that  Interest  it  was 
permissible  for  plaintiff  to  show  that  on  the 
back  of  the  bills  rendered  to  Ek:ker  there  was 
a  printed  condition  that  the  kegs  remained 
the  property  of  the  brewing  company.  Any 
right  which  defendant  acquired  from  EiCker 
or  bis  assignee  was  limited  by  the  terms 
on  which  Ecker  had  purchased  from  the 
plaintiff,  and  these  could  be  shown  regardless 
of  defendant's  knowledge.  Ordinarily,  the 
purchaser  of  property  must  ascertain  the 
facts  relating  to  Its  title  or  right,  or  he  buys 
at  his  peril.  This  evidence  would  have  been 
cumulative  to  that  we  have  quoted  from  the 
letters  showing  that  the  cooperage  was  to 
be  returned  to  the  brewing  company  when 
the  beer  was  sold  to  Ecker.  As  the  latter 
had  no  interest  in  the  barrels  or  kegs  except 
to  use  them  until  the  beer  was  sold  and  con- 
sumed, be  could  not  convey  to  his  assignee 
any  greater  right  than  he  possessed  himself. 
By  letter  defendant  offered  to  sell  the  casks 
to  plaintiff,  and  the  latter  replied  from  Mil- 
waukee by  claiming  and  demanding  tbem. 
In  answering  defendant  wrote:  "In  reply  will 
say  that  I  have  the  kegs  I  bought  from  the 
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creditors  and  the  only  way  yon  can  get  them 
will  be  throngh  the  courts  of  Nevada.  •  ♦  • 
I  will  hold  or  sell  as  I  choose  all  the  barrels  I 
bought  from  said  creditors.  I  don't  claim 
any  others.  Jos.  Schlltz  and  Company  was 
not  known  In  the  transaction  I  had,  >  so  you 
will  have  to  take  them  gome  other  way  than 
trying  to  bulldoze  me."  From  this  it  would 
seem  that  defendant  believed  that  plaintiff 
bad  sold  the  kegs  to  £!cker,  which,  as  we 
bare  Indicated,  was  not  the  fact;  or  that  the 
creditors  conld  sell  plaintiff's  property  to  ap- 
ply in  payment  of 'Ecker's  debts,  which  is 
not  the  law.  Testimony  to  prove  that  in  one 
Instance  in  far  away  San  Diego,  Cal.,  so 
long  ago  as  the  year  18188,  the  empty  kegs 
were  returned  to  the  brewery,  and  other 
evidence  offered  for  the  purpose  of  showing 
that  this  is  the  custom,  was  properly  exclud- 
ed. By  the  letters  between  plaintiff  and 
Ecker  ownership  of  the  cooperage  was  re- 
served in  terms  too  explicit  to  need  explana- 
tion. As  notice  to  the  world  of  plaintiff's 
ownerslilp,  these  casks  bore  its  name  burnt 
on  the  ends  and  sides.  Defendant  testified 
that  during  the  seven  years  he  was  in  the 
hotel  business  at  Carson  City,  the  brewing 
company  with  which  he  was  dealing  took 
back  the  empty  kegs.  It  is  apparent  that  he 
was  aware  that  the  cooperage  might  not  have 
been  included  in  the  sale  of  the  beer  to 
Ecker,  but,  if  not  so,  he  could  not  safely 
purchase  It  without  first  obtaining  correct  In- 
formation. Notwithstanding  defendant  wrote 
that  plaintiff  was  not  known  In  the  transac- 
tion, it  is  claimed  that  the  plaintiff,  through 
one  A.  6.  Shape  as  Its  agent,  sold  or  waived 
its  right  to  the  casks  in  favor  of  defendant 
and  the  assignee,  and  that  by  receiving  a  per- 
centage of  the  money  which  the  defendant 
paid  for  the  beer  and  kegs  plaintiff  is  estop- 
ped from  recovering  the  cooperage.  Wit- 
nesses for  the  defendant  testified  that  after 
he  had  placed  with  Branton,  as  assignee  of 
Beker  for  the  creditors^  a  bid  of  |550  for  the 
Schlltz  beer  on  band,  {the  defendant  asked 
Branton  if  the  cooperage  went  with  the 
beer,  and  declined  to  take  it  without;  that 
the  latter  by  phone  called  Shape,  who  was 
In  Reno  at  the  time,  and  who  came  to  the 
oflBce  to  see  them,  and  who  represented  him- 
self as  the  Pacific  Coast  agent  for  the  plain- 
tiff, and  said  that  ordinarily  the  k^;s  were 
supposed  to  be  returned  to  the  brewery,  but 
in  this  case  the  company  had  no  claim  on 
them,  and  no  agreement  with  Ecker  by  which 
it  could  recover  them  from  his  ass^uee; 
that  Shape  inquired  for  a  lawyer,  and  de- 
fendant iDtroduced  him  to  Attorney  King 
In  Reno;  tliat  Shape  made  out  a  bill  in  the 
name  of  the  defendant  against  Ecker  or  his 
assignee  for  $8C0.75,  and  Included  therein 
an  Item  of  45  half  barrels  at  $2.25  each, 
amounting  to  $101.23.  Shape  testifies  that 
in  making  this  charge  he  exceeded  his  au- 
thority, and  that  he  did  not  negotiate  for 
the  sale  of  the  casks  to  defendant.  There 
was  evidence  that  Shape  left  Curler  &  King's 


office  saying  he  would  wire  to  the  plaintiff 
in  regArd  to  the  cooperage,  and  defendant 
said  on  the  stand  that  he  supposed  Shape 
had  gone  to  telegraph  concerning  It;  and 
King  testified  that  Shape  told  him  next  morn- 
ing that  It  was  all  right.  Shape  presented 
cards  bearing  near  the  top  the  trade-mark  of 
the  Schlltz  Brewing  Company  and  the  motto, 
"The  Beer  tliat  Made  Milwaukee  Famous;" 
at  the  center,  "A.  O.  Shape";  and  near  the. 
bottom,  "With  Jos.  SchHtz  Brewing  Co.  Mil- 
waukee, Wis."  These  and  the  testimony 
were  admitted  over  objections.  While  the 
evidence  was  being  placed  tn  plaintiff's  case 
in  chlefv  it  was  sought  to  prove  by  the  dep- 
ositions of  the  officers  of  the  company  that 
Shape  had  no  authority  to  sell  or  waive  its 
right  to  the  cooperage.  The  witnesses  were 
asked  whether  he  had  been  authorized,  em- 
powered, or  instructed  to  dispose  of  any 
cooperage.  Objection  was  made,  and  sus- 
tained on  the  grounds  that  whether  he  was 
authorized  was  a  conclusion,  and  that  the 
witnesses  conld  testify  only  to  the  terms  of 
the  appointment  This  is  a  correct  doctrine 
ho  cases  where  it  is  sought  to  prove  power 
or  authority  In  an  agent.  If  in  writing,  the 
instrument  should  be  produced,  or  its  loss 
shown;  and.  If  verbal,  the  language  should 
be  stated  to  the  best  of  the  witness'  recollec- 
tion. But  when,  as  here.  It  is  sought  to 
prove  a  negative,  and  that  no  authority  was 
given,  such  objection  cannot  prevail  or  apply, 
for  it  is  beyond  reason  and  Impossible  for  a 
witness  to  state  the  terms  of  an  appointment 
when  none  exist;  and,  although  the  word  ■ 
"authority"  is  too  much  in  the  nature  of  con- 
clusion to  use  in  a  question  to  a  witness,  it  is 
at  least  proper  for  h<m  to  testify  that  there 
was  no  Instruction  or  nothing  said  or  written 
in  regard  to  the  matter  by  the  party  claim- 
ed to  be  the  principal  to  the  party  claimed 
to  be  the  agent.  The  depositions  were  taken 
under  stipulationB  that  waived  objections  to 
the  form  of  the  interrogatories.  On  the  trial 
objections  were  made  to  the  answers  which 
were  responsive  to  the  questions.  But  this 
testimony  ought  not  to  have  been  admitted 
on  the  plalutUTs  case  in  chief  for  another 
reason,  and  its  exclusion  worked  no  injury. 
If  the  questions  had  been  entirely  unobjec- 
tionable In  form,  the  evidence  bad  no  proper 
place  in  the  case,  except  in  rebuttal,  and  not 
until  after  the  defendant  Iiad  introduced 
some  proof  of  agency.  Under  elementary 
rules,  It  was  Incumbent  on  him  to  prove  the 
allegations  of  his  answer  Itefore  the  plaintiff 
was  required  to  rebut  them,  and  it  was  quite 
unnecessary  for  plaintiff  to  prove  that  Shape 
was  not  empowered  to  make  disposition  of 
the  cooperage  until  after  defendant  had  in- 
troduced some  evidence  tending  to  show  that 
he  was.  Branton  testified  that,  as  assignee, 
he  sold  the  barrels  to  defendant  because 
Shape  had  represented  himself  as  the  agent 
of  the  company,  and  he  supposed  he  was  au- 
thorized, and  had  said  that  the  plaintiff  had 
no  claim  upon  them,  an^^yg^j^r^nieft^wift. 
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Ecker  by  which  they  could  be  recoTered. 
Such  assertions  by  Shape,  his  representations, 
and  assumption  of  authority,  the  production 
of  cards  bearing  his  name  In  connection  with 
that  of  the  company,  and  Its  tradermark  and 
motto,  bis  statement  that  he  would  telegraph 
to  the  plalntUf,  and  later  to  King  that  it  was 
all  right,  and  his  making  out  a  bill  to  the 
assignee  for  a  part  of  the  cooperage,  may 
have  lured  and  deceived  the  defendant;  but, 
unless  these  acts  were  in  some  way  author- 
ized or  ratified  by  the  plaintiff,  they  would 
not  bind  it  or  deprive  It  of  its  property. 
Between  the  various  objections  sustained, 
enough  evidence  was  admitted  to  show  that 
Shape,  who  was  a  young  man,  had  been  sent 
out  the  year  before  by  the  traveling  depart- 
ment of  the  plaintiff  to  solicit  orders  for  beer. 
Attached  to  the  deposition  of  Wm.  C.  Mueller, 
correspondent  for  the  Schlltz  Brewing  Com- 
pany, is  a  copy  of  a  letter  from  plaintiff  to 
Shape  in  which  it  was  stated  that,  in  answer 
to  his  telegram,  they  had  wired  him  to  em- 
ploy a  good  commercial  attorney  and  have 
him  replevin  their  cooperage,  and  stating, 
"The  attorney  perhaps  does  not  know  that 
the  cooperage  is  never  sold  and  always  re- 
mains our  property  and  for  this  reason  any 
one  who  attaches  same  has  no  right."  This 
letter  is  dated  June  30th,  and,  in  answer, 
defendant  alleges  that  it  was  on  or  about 
July  2d,  and  he  testifies  that  he  thought  It 
was  July  1st  or  2d,  that  Shape  importuned 
and  requested  defendant  to  buy  the  beer  and 
barrels.  There  is  no  evidence  in  the  record 
having  the  least  tendency  to  show  that  the 
plaintiff  ever  authorized  or  ratified  any  sale 
or  waiver  of  its  right  to  the  cooperage,  but, 
oh  the  contrary,  its  every  act  In  this  connec- 
tion, its  agreement  by  letter  with  Ecker, 
the  regulations  printed  on  the  backs  of  its 
bills,  and  prompt  wiring  to  have  an  attorney 
replevin  the  barrels,  indicate  that  they  re- 
mained the  property  of  the  plaintiff,  and 
that  It  never  intended  to  relinquish  any  right 
to  them. 

It  would  seem  that  the  district  court,  in 
effect,  assumed  that,  by  sending  Shape  fortlv 
to  solicit  orders  for  beer,  it  became  bound 
by  anything  else  he  might  do  in  connection 
with  its  affairs.  As  it  is  not  shown  that 
Shape  had  any  general  authority  to  act  for 
the  company,  or  that  he  was  empowered  to 
waive  its  right  to  the  cooperage,  or  that  his 
acts  were  ratified,  his  declarations  were 
merely  hearsay,  and,  however  much  the  de- 
fendant may  have  been  lured  Into  relying 
upon  them,  they  did  not  affect  the  rights  of 
the  plaintiff.  Shape  had  been  sent  by  -the 
plaintiff,  not  as  Its  general  agent,  with  pow- 
er to  dispose  of  the  cooperage  it  had  re- 
served by  its  rules  and  by  express  conditions 
with  Ecker,  but  to  solicit  orders  for  beer 
subject  to  the  approval  of  its  officers  in  Mil- 
waukee, and,  .in  addition,  he  was  specially 
directed  by  a  telegram  to  employ  a  good 
commercial  attorney,  and  have  him  replevin 
the  barrels;    and  the  plaintiff  did  nothing 


which  could  be  construed  as  holding  Shape 
out  as  an  agent  with  power  to  waive  any 
right  to  its  cooperage.  Sending  him  forth 
for  these  limited  purposes  did  not  give  him 
additional  power,  nor  make  the  company 
liable  further  than  It  had  endowed  him  with 
authority.  If,  by  making  him  a  trayeilug 
solicitor,  the  plaintiff  became  bound  by  his 
acts  in  attempting  to  waive  the  right  to  its 
cooperage,  on  the  same  principle  he  could 
bind  the  plaintiff  by  a  sale  of  its  brewery  on 
credit,  or  a  ticket  agent  or  conductor  could 
sell  the  property  of  a  railroad  company,  or  a 
drayman  or  common  carrier  could  effectually 
sell  merchandise  when  only  authorized  to 
haul  it  If  the  defendaqt  had  wired  to  the 
plaintiff  before  closing  the  deal,  or  required 
Shape  to  show  a  telegram  or  some  written 
authorization.  Instead  of  trusting  In  Shape, 
any  trouble  might  have  been  avoided.  The 
cards  to  which  we  have  referred,  and  evi- 
dence regarding  them  which  was  admitted 
over  objection,  did  not  tend  to  prove  any 
requisite  authority  in  Shape.  The  trade- 
mark of  the  Jos.  Schlltz  Brewing  Company, 
with  its  girdle  encircling  the  globe,  did  not 
have  the  potency  of  an  official  seal.  There 
was  no  proof  that  the  plaintiff  had  printed 
or  Issued  them,  or  authorized  Shape  to  use 
them.  But  If  It  had,  the  words  they  bore — 
"A.  G.  Shape,  with  Jos.  Schlltz  Brewing  Co." 
— did  not  define  his  powers,  or  indicate 
whether  he  was  the  president  or  the  porter 
of  the  company,  or  merely  its  traveling  so- 
licitor, and  would  not  warrant  the  defend- 
ant or  the  court  in  concluding  that  Shape 
had  been  authorized  by  the  plaintiff  to  dis- 
pose of  its  cooiierage  or  its  breweries.  If,  by 
the  assumption  or  pretense  of  authority,  any 
one  could  effectually  sell  the  property  of  an- 
other without  being  empowered  by  him,  no 
man's  holdings  would  be  safe.  Branton  tes- 
tified that  he  got  his  power  to  sell  the  kegs 
as  assignee  from  Shape,  who  was  supposed 
to  be  the  agent  of  thg  plaintiff.  At  different 
times,  when  ruling  ten  objections  to  testi- 
mony, the  court  recognized  and  stated  the 
correct  principle — that  an  agent's  authority 
could  not  be  proved  by  his  own  acts  and 
declarations — and  still  a  new  trial  was  re- 
fused, when  there  was  nothing  else  to  show 
that  he  was  empowered  to  waive  the  plain- 
tiff's right  to  the  cooperage  or  to  support 
the  verdict.  In  sustaining  an  objection  to  a 
question  asked  Shape,  in  his  deposition,  as 
to  whether  plaintiff  had  employed  him  as  its 
agent,  and  after  coimsel  for  plaintiff  had 
stated  that  he  desired  to  show  by  several 
witnesses  that  Shape  was  a  salesman,  and 
not  an  agent,  and  that  he  had  exceeded  his 
limited  authority,  the  court  said,  "The  prin- 
ciple of  law  is  laid  down  that  an  agency 
cannot  be  established  by  the  agent."  While 
this  rule  applies  to  the  mere  acts  and  dec- 
larations of  one  claiming  to  represent  an- 
other, It  does  not  t>revall  when  he  Is  under 
oath  and  subject  to  cross-examination,  for 
he  may  testify  regarding  bis  authorization 
Digitized  by  VJ*^WV  It 


Ner.) 


JOS.  SCHLITZ  BREWING  CO.  v.  GRIMMON. 


47 


the  same  as  any  one  else.  If  it  bad  been  nec- 
essary for  tbe  plaintiff  to  prove  that  Shape 
was  not  empowered  to  sell  tbe  cooperage, 
as  it  Bonght  to  do,  the  testimony  of  Its  pres- 
ident that  "tbe  cooperage  Is  and  always  re- 
mains tbe  property  of  the  brewery,"  and 
"that  we  do  not  sell  our  cooperage,  and  oup 
traveling  salesmen  are  not  authorized  to  sell 
it,"  and  of  other  witnesses  to  tbe  same  ef- 
fect, stands  in  tbe  record  'uncontradicted. 
Shape,  in  his  deposition,  stated  that  he  was 
not  so  empowered,  but  his  answer  was  ex- 
cluded. He  also  stated  that  his  charging 
$101.25  for  45  half  barrels  was  a  mistake. 
The  amount  of  the  bin  he  made  up  roughly, 
and  apparently  without  proper  data  for  pres- 
entation to  the  as.<3lgnee,'  was  $869J5,  but 
tbe  bookkeeper  of  tbe  keg  department  of  the 
plaintiff  testified  that  tbe  balance  due  from 
Ecker  was  $381.95.  His  debts  amounted  to 
about  $14,000.  'After  payment  of  expenses 
the  assignee  had  $1,392.15  remaining,  and 
paid  the  creditors  lOa/io  cents  on  the  dollar. 
The  plaintiff  was-  paid  this  pro  rata  on 
$869.75,  amounting  to  $89.58,  which  was  re- 
mitted to  Milwaukee  by  Curler  and  King. 
Of  this  latter  sum  it  is  apparent  that  about 
$11  was  from  the  item  for  45  half  barrels, 
at  $101.25,  which  had  been  included,  and 
that  the  dividend  paid  to  plaintiff  was  more 
than  double  what  it  ought  to  have  been,  and 
that  this  occurred  because  Shape  had  made 
out  the  bill  for  more  than  twice  the  amount 
shown  to  be  due  by  the  plaintiff's  books. 
How  much  defendant  would  have  paid  for 
the  beer  without  the  cooperage  does  not  ap- 
pear. If  he  offered  to  sell  the  casks  for 
$100,  that  may  have  been  all  be  considered 
tbem  worth  to  him  at  tbe  time  be  bought 
from  the  assignee.  If  it  be  considered  that, 
of  the  amount  paid  by  the  defendant  to  the 
assignee,  $423,  which  is  alleged  in  the  com- 
plaint to  be  tbe  value  of  the  kegs,  and  which 
defendant  admits,  while  asking  for  a  judg- 
ment for  that  amount  and  objecting  to  one 
for  their  return  to  him,  was  paid  for  the 
barrels,  leaving  less  than  $150  for  the  beer 
they  contained,  then  that  sum  was  distrib- 
uted among  all  the  creditors,  and  tbe  plain- 
tiff received  less  than  a  fifteenth  of  the 
amount  in  its  dividend  from  the  assignee. 
It  does  not  appear  that  the  plaintiff  or  its 
ofBcers  were  informed  or  knew  that  any  part 
of  the  money  it  received  came  from  its  coop- 
erage, or  that  Shape  had  consented  to  a  sale, 
or  attempted  to  waive  the  plaintiff's  rights 
to  the  kegs,  and  accepting  a  part  of  the 
amount  due  on  its  claim  against  Ecker  with- 
out such  knowledge  did  not  estop  plaintiff 
from  claiming  its  property.  If  it  had  been 
aware  of  all  the  facts  from  the  beginning, 
and  had  waived  Its  right,  as  contended,  it 
would  have  been  a  poor  business  transaction 
to  donate  'more  than  fourteen-fifteenths  of 
its  cooperage  toward  tbe  payment  of  the 
other  creditors,  which  would  be  the  result 
if  the  plaintiff  could  not  recover,  for  it  nev- 


er received  anything  from  the  defendant  di- 
rectly or  knowingly,  or  from  Ecker,  for  the 
casks. 

The  court  sustained  defendant's  objec- 
tions to  tbe  following  question  in  the  depo- 
sition of  Henry  Ulhlein,  president  of  the 
plaintiff  company:  "When  did  you  first  learn 
that  Mr.  Shape  had  collected  a  cooperage 
account  with  your  beer  account  from  Mr. 
tirimmon,  and  are  you  now  ready  and  will- 
ing to  return  him  all  money  so  collected  for 
cooperage?"  UntU  the  defendant  introduced 
some  evidence  tending  to  show  that  the 
plaintiff  or  Its  properly  authorized  agents 
bad  sold  or  waived  the  company's  right  to 
the  casks,  or  knowingly  accepted  a  part  of 
the  proceeds  from  them,  it  was  not  neces- 
sary for  the  plaintiff  to  show  anything  to 
tbe  contrary,  for  the  burden  of  proving  es- 
toppel was  upon  tbe  defendant.  Tbe  same 
was  true  regarding  the  check  for  $50.03 
tendered  by  counsel  for  the  plaintiff  to  the 
attorney  for  the  defendant,  but  the  evidence 
in  this  connection  was  ruled  out 

A  part  of  the  answers  and  letters  in  the 
depositions  which  we  have  considered  in  or- 
der to  give  a  more  extended  explanation 
were  not  admitted'  or  offered  in  evidence, 
but  this  could  not  affect  the  result,  for  they 
tend  to  prove  a  limitation  of  Shape's  powers, 
and  plaintiff  did  not  need  to  introduce  them 
until  after  defendant  had  shown  some  au- 
thority in  him  to  dispose  of  tbe  cooperage. 

On  behalf  of  the  defendant  it  Is  claimed 
that  the  grounds  for  the  exceptions  taken  by 
tbe  plaintiff  to  tbe  action  of  the  court  in 
overruling  objections  are  not  specified  as  re- 
quired by  the  case  of  McGum  v.  Mclnnis, 
24  Nev.  370,  55  Pac.  304,  56  Pac.  94.  The 
reason  for  an  objection  should  be  called  to 
the  attention  of  tbe  com^  once,  but  need  not 
be  r^eated.  If  objection  be  made  to  tbe  in- 
troduction of  a  deed  because  it  is  not  signed 
or  acknowledged  by  the  grantor,  or  to  a 
question  upon  the  ground  that  it  is  hear- 
say, and  tbe  court  overrules  the  objection, 
and  counsel  simply  states,  "We  except,"  or, 
"Xote  our  exception,"  it  is  sufficient,  for  the 
only  fair  implication  is  that  he  excepts  to 
the  action  of  the  court  in  overruling- his  ob- 
jections on  tbe  grounds  be  has  specified,  and 
of  which  the  court  has  already  been  made 
aware.  Tbe  decision  in  McGum  v.  Mcln- 
nis does  not  require  more,  but  an  inference 
might  be  drawn  from  tbe  syllabus  in  that 
case  that  the  grounds  of  the  objection  must 
be  repeated  at  length  In  the  exception,  which 
would  waste  time.  Incumber  records,  and 
serve  no  useful  purpose.  The  specification 
regarding  tbe  insufficiency  of  tbe  evidence  is 
definite  and  complete,  and.  If  it  were  tbe 
only  one,  it  would  be  necessary  to  send  the 
case  back  to  the  district  court. 

As  there  Is  no  evidence  to  support  the  ver- 
dict and  judgment,  it  naturally  follows  that 
tbe  instructions  which  assume  that  there  is 
such  evidence  were  improperly  given.    Other 
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spectfltAtlons  relate  to  questlona  almilar  to 
those  ■which  we  have  considered,  or  to  rul- 
ings which  are  not  likely  to  occur  again. 
The  case  is  remanded  for  a  new  trial. 


(11  Idaho,  ui 

HOWES  et  al.  v.  BARMON  et  al. 
(Supreme  Court  of  Idaho.     May  16,  1905.) 

1.  Qasekent— License. 

A  license  is  a  personal  privilege  to  do  cer- 
tain acts  upon  the  lands  of  another,  but  creates 
no  estate  therein,  is  revocable  at  will,  and  may 
rest  in  parol,  while  an  easement  is  an  estate  in 
real  property,  and  its  grant  falls  within  the 
statute  of  frauds. 

[Ed.  Note. — For  cases  in  point  see  vol.  23, 
Cent.  Die.  Frauds,  Statute  of,  Sf  »4-96 ;  vol. 
32,  Cent.  Dig.  Licenses,  {§  96,  103,  116.] 

2.  Sahe. 

Where  B.  is  erecting  a  two-atory  building, 
and  proposes  to  H.  &  K.,  who  own  and  occupy 
a  two-story  building  on  the  adjoining  lot,  that 
he  will  build  a  stairway  on  the  side  of  his  build- 
ing next  to  H.  &  K.'s  building,  and  that  they 
may  use  the  same  for  ingress  and  egress  to  and 
from  the  second  story  of  their  building,  in  con- 
sideration of  H.  &  K.  allowing  B.  to  erect  a 
porch  on  a  five-foot  strip  of  a  vacant  lot  ad- 
joining the  back  end  of  B.'s  building,  and  each 
party  agrees  thereto,  and  enters  upon  the  use 
so  agreed  upon,  held,  that  the  permission  to 
,  use  such  stairway  does  not  amount  to  the 
grant  of  an  easement,  but  constitutes  a  license 
only,  and  is  revocable  by  the  licensor. 

3.  Specific  Pebfobmance— When  Denied. 

A  court  of  equity  will  not  grant  the  aid  of 
specific  performance  where  the  party  invoking 
its  aid  has  not  parted  with  any  consideration 
or  property,  and  no  irreparable  damage  is  suf- 
fered, and  no  fraud  is  inflicted  upon  him.  and 
where  he  is  in  statu  quo  at  the  time  of  the 
commencement  of  bis  action. 

4.  Statute  of  Frauds— Sebvitude  on  Real- 
ty—Pbesumptions. 

Unless  the  evidence  be  clearly  to  the  con- 
trary, a  court  will  presume  that  a  parol  agree- 
ment to  impress  real  property  with  a  servitude 
was  made  with  a  knowledge  of  the  provisions  of 
the  statute  of  frauds,  and  was  therefore  intend- 
ed as  a  license  only,  and  not  as  an  easement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  §§  94-90.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shoshone 
County;  Ralph  T.  Morgan,  Judge. 

Action  by  Henry  E.  Howes  and  another 
against  Abraham  Barmen  and  others.  Plain- 
tiffs commenced  an  action  to  enjoin  the  de- 
fendants from  closing  up  a  stairway  In  their 
building,  and  to  restrain  them  from  Interfer- 
ing with  plaintiffs'  right  of  passage  there- 
over, and  to  compel  specific  performance  of  a 
parol  agreement  for  the  grant  of  a  perpetual 
easement  for  the  use  of  such  stairway. 
Judgment  and  decree  were  entered  for  the 
plaintiffs,  from  which  defendants  appeal. 
Reversed. 

Walter  A.  Jones  and  Samuel  R.  Steam,  for 
appellants.  W.  W.  Woods  and  R.  N.  Dunn, 
for  respondents. 

AILSHIE,  J.  In  this  case  the  trial  court 
entered  a  decree  for  the  specific  performance 
of  a  parol  contract  to  grant  a  perpetual  ease- 


ment In  a  stairway  maintained  In  appel- 
lants' building.  The  principal  facts  upon 
which  the  decree  was  entered  are  briefly  as 
follows:  In  the  month  of  Navember,  1899, 
the  respondents,  Howes  &  King,  were  the 
owners  of  lot  6  and  the  south  one-half  of 
lot  8  m  block  21  In  the  city  of  Wallace,  on 
which  stood  a  two-story  brick  building,  the 
ground  floor  of  which  was  occupied  by  them 
as  a  store  building,  and  the  second  floor 
as  a  dwelling.  About  this  time  the  appel- 
lants purchased  the  north  half  of  lot  8,  which 
adjoins  the  Howes  &  King  property  on  the 
east,  and  began  to  erect  a  two-story  brick 
building,  50  feet  square.  Prior  to  this  time 
Howes  &  King  had  maintained  a  back  stahv 
way  tojhelr  building,  with  the  landing  on 
the  vaSnt  lot  purchased  by  the  Barmons, 
and,  in  passing  from  the  street  to  and  from 
their  stairway,  they  passed  over  this  vacant 
lot.  When  the  Barmons  began  to  build,  they 
tore  away  the  landing,  and,  of  course,  left 
Howes  &  King  without  any  means  of  Ingress 
or  egress  to  and  from  the  second  story  of 
their  building.  At  this  juncture  the  respond- 
ent Howes  and  the  appellant  Abraham  Bar- 
mon  bad  some  discussion  over  the  construc- 
tion of  a  stairway  by  the  Barmons,  and 
the  future  use  thereof  by  Howes  &  King. 
Up  to  this  time  the  Barmons  had  planned 
to  build  their  stairway  on  the  east  side  of 
their  building.  Howes  and  Barmon  do  not 
agree  as  to  what  conversation  took  place  be- 
tween them  with  reference  to  the  stairway 
and  the  future  use  thereof,  and  we  therefore 
quote  from  the  finding  of  the  trial  court  on 
that  point  He  finds  "that  during  the  time 
of  the  construction  of  said  building  these 
defendants  offered  to  give  the  plaintiffs  the 
use  forever  of  the  front  stairway  leading  to 
the  upper  story  of  their  said  building,  and 
connecting  with  the  upper  story  of  the 
building  so  occupied  by  the  plaintiffs  and 
their  families,  for  the  consideration  of  a 
strip  of  land  of  five  feet  on  the  north  part 
of  the  south  one-half  of  lot  8,  block  21,  and 
plaintiffs  agreed  to  said  proposition."  This 
finding  of  the  court  is  followed  by  a  finding 
tbat  In  the  month  of  November,  1889^  in 
pursuance  of  said  contract  the  plaintiffs  went 
Into  the  possession  and  use  of  the  stairway, 
and  the  defendants  at  the  same  time  went 
into  the  possession  and' use  of  the  five-foot 
strip  off  the  north  end  of  the  south  half  of 
lot  8.  This  strip  of  land  was  contiguous 
to,  and  Immediately  south  of,  the  Barmon 
premises,  on  which  the  building  was  erect- 
ed. The  record  shows  that,  after  the  conver- 
sation took  place  between  Howes  and  Bar- 
mon, the  plans  for  the  Barmon  building  were 
so  modified  as  to  run  the  stairway  up  on 
the  west  side  of  the  building,  and  next  to 
the  Howes  &  King  building,  instead  of  on 
the  east  side,  as  originally  planned.  No 
written  agreement  of  any  kind  was  entered 
into,  and  after  the  building  was  completed 
the  stairway  was  used  by  the  Barmons  and 
their  tenants,  and  also  by  Howes  &  King 
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and  their  tenants.  On  tbe  other  hand,  tfao 
Barmons,  by  means  of  posts,  erected  a  porch 
5  feet  wide  and  60  feet  long  (the  full  length 
of  their  building)  to  the  second  story  of  the 
building,  and  used  that,  in  connection  with 
their  residence  In  the  second  story  of  that 
building,  until  a  few  days  prior  to  the  com- 
mencement of  this  action.  Matters  ran  along 
in  this  manner  until  about  the  14th  day  of 
Jime,  1902,  when  the  Barmons  tore  away  the 
porch,  and  ceased  to  use  the  same,  and  noti- 
fied Howes  &  King  that  it  was  their  In- 
tention to  revoke  the  license  previously  grant- 
ed to  tbem  to  use  the  stairway;  and  they 
thereupon  proceeded  to  lock  up  the  front 
entrance  and  close  up  the  entrance  from  the 
top  of  the  stairway  into  the  Howes  &  King 
building.  The  respondents  thereupon  com- 
menced this  action,  and  secured  a  temporary 
injunction  against  the  appellants,  restraining 
them  from  closing  up  the  stairway  or  In- 
terfering with  their  free  use  thereof.  The 
Harmon  property  was  purchased  in  the  name 
of  Fannie  Harmon,  the  wife  of  the  defend- 
ant Abraham  Harmon,  and  at  all  times  has 
stood  upon  the  records  In  her  name,  and  is 
claimed  by  her  as  her  separate  property.  A 
great  portion  of  the  briefs  of  counsel  has 
been  devoted  to  the  discussion  of  the  evi- 
dence on  that  question,  and  the  law  applica- 
ble thereto.  The  court  found,  however,  that 
the  property  was  the  community  property  of 
the  defendants,  and  we  ase  inclined  to  think 
there  is  suflSclent  evidence  In  the  record  to 
Justify  that  finding.  It  is  not  necessary  for 
us,  however,  to  discuss  the  sufficiency  of  the 
evidence  to  sustain  the  findings,  for  the 
reason  that,  in  the  view  we  take  of  this  case, 
the  findings  of  fact  do  not  support  the  legal 
conclusions  that  the  court  has  drawn  from 
them. 

The  appellants  claim  that  the  privileges 
exercised  by  each  over  the  realty  of  the  oth- 
er were  merely  mutual  licenses,  revocable  by 
either  at  will.  On  the  other  band,  the  re- 
spondents claim  that  these  transactions 
amounted  to  mutual  contracts  for  convey- 
ances by  good  and  sufliclent  deeds— a  title 
from  Howes  &  King  to  the  Barmons  to  the 
five-foot  strip  of  ground  Immediately  south 
of  the  Barmon  building,  and  a  conveyance 
from  the  Barmons  to  Howes  &  King  of  a 
perpetual  easement  in  the  stairway  ascend- 
ing from  the  street  to  the  second  story  of 
their  building. 

It  is  difficult  to  ascertain  from  the  great 
mass  of  conflicting  decisions  Just  when  a  li- 
cense to  use  or  Impose  a  servitude  upon  the 
real  property  of  another  ceases  to  be  a  mere 
license  revocable  at  will,  and  ripens  into 
the  certainty'  and  dignity  of  an  easement. 
Still  there  are  some  primary  and  fhndamental 
principles,  well  established,  which  underlie 
this  class  of  cases,  a  reference  to  which 
should  afford  a  reasonably  safe  guide. 

It  is  settled  law  that  a  license  creates  no 
estate  in  lands,  and  may  therefore  rest  In 
parol.  Johnson  v.  SkiUman,  29  Minn.  95, 
81  P.— 4 


12  N.  W.  149,  43  Am.  Rep.  192;  Mumford  v. 
Whitney,  15  Wend.  380,  30  Am.  Dec.  60; 
Great  Falls  Waterworks  Co.  v.  Great  North- 
em  Ry.  (Mont.)  54  Pac.  963;  Cook  v.  Steams, 
11  Mass.  533;  Clark  v.  GUdden,  60  Vt  702, 
15  Atl.  358;  Wood  v.  Leadbltter,  16  Eng. 
Ruling  Cases,  54;  Jones  'on  Easements,  IS 
63,  68.  On  the  other  hand,  an  easement  is 
an  Interest  or  estate  in  real  property,  and 
is  subject  to  the  operation  of  the  statute  of 
frauds.  Section  6007,  Rev.  St  1887;  14  Cyc. 
1144;  Plfer  r.  Brown,  43  W.  Va.  412,  27  S. 
B.  399,  49  U  E.  A.  497,  and  notfe;  Clark  v. 
Olidden,  supra;  Jones  on  Easements,  {  65. 
Where  the  contract  or  agreement,  whether  it 
be  called  a  license  or  an  easement,  looks  to 
the  acquirement  of  a  right  of  passage,  as  in 
this  case,  over  a  stairway,  and  rests  entirely 
in  parol,  It  Is  clear,  under  all  the  authorities, 
that  the  licensee  or  grantee  must  have  en- 
tered into  possession,  expended  money,  and 
made  improvements  in  such  manner  and  to 
such  an  extent  that  a  refusal  to  enforce  the 
agreement 'in  si>ecific  terms  would  work  a 
fraud  upon  the  licensee  or  grantee.  10  A.  & 
B.  Ency.  of  Law  (2a  Ed.)  412;  18  A.  &  B. 
Ency.  of  Law  (2d  Ed.)  1146;  Baltimore  &  H. 
R.  Co.  V.  Algire,  65  Md.  337,  4  Atl.  293. 
See  note  to  Pifer  v.  Brown,  supra.  It  Is 
also  true  that  the  alleged  part  performance 
relied  on  to  take  the  case  out  of  the  statute 
of  frauds  must  be  founded  on,  and  referable 
solely  to,  the  specific  terms  of  the  agreement. 
Johnson  v.  Skillman,  supra;  Wheeler  v. 
Reynolds,  supra;  Wiseman  v.  Lucksinger,  84 
N.  Y.  31,  38  Am.  Rep.  479.  In  this  case 
the  respondents  had  parted  with  nothing 
whatever.  They  paid  no  consideration  for 
the  perpetual  easement  they  claim  to  have 
purchased.  They  were  out  nothing  for  the 
construction  of  the  stairway,  and  the  evi- 
dence shows  that  they  never  at  any  time 
have  assisted-  In  maintaining  or  keeping  up 
the  stairway,  or  keeping  the  same  cleaned 
or  lighted;  nor  did  the  respondents  offer ' 
to  show  upon  the  trial  what  agreement,  it 
any,  they  made  with  reference  to  the  main- 
tenance of  the  stairway,  or  the  care  and 
lighting  of  the  same,  or  the  width  thereof, 
or  the  character  of  the  stairway  which  should 
be  constructed  or  maintained.  It  is  true 
that  the  appellants  entered  into  the  posses- 
sion and  use  of  the  five-foot  strip  of  land 
which  respondents  contend  was  to  be  given 
as  a  consideration  for  this  easement  But  it 
la  not  contended  anywhere  that  the  use  of 
this  strip  of  land  was  of  any  greater  value 
for  the  same  period  of  time  than  was  the 
right  to  pass  over  the  stairway  for  a  like 
period  of  time.  These  rights  appear  to  have 
been  mutual  and  interchangeable,  and  one 
would  apparently  offset  the  other.  This  ar- 
rangement or  agreement  should  be  Inter- 
preted and  dealt  with  in  tlie  light  of  the 
circumstances  under  which  the  parties  act- 
ed. It  is  clearly  apparent  from  the  testi- 
mony of  both  Howes  and  Barmon  that,  what- 
ever  conversaUon  or  ggreemen^^^^.^^ 
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Tvas  merely  in  the  light  and  spirit  of  an  ex- 
change of  neighborly  courtesies,  and  was 
never  given  the  consideration  which  the  par- 
ties would  attach  to  a  contract  which  looks 
to  one  party  parting  with  the  fee  to  his  prop- 
erty, and  the  other  to  hardening  his  realty 
with  a  perpetual  servitude.  As  an  instance 
of  this,  the  title  to  the  property  stood  on 
the  records  In  the  name  of  Mrs.  Barmon  at 
the  time  of  the  agreement,  and  yet  no  con- 
tract was  made  with  her,  and  nottting  ap- 
pears to  have  been  said  In  reference  to  the 
transfer  of  title,  or  whether  or  not  the  prop- 
erty was  community  property,  or  the  tepa- 
rate  property  of  the  wife. 

There  is  no  reason  shown  in  this  case, 
that  we  can  discover,  why  the  aid  of  a  court 
of  equity  should  be  Invoiced  in  behalf  of  the 
plaintitCs.  If  the  court  sbould  refuse  to  de- 
cree them  a  perpetual  easement  In  this  stair- 
way, they  would  be  in  no  worse  position 
than  they  would  have  been  In  the  first  place, 
had  the  Harmons  erected  their  building  with- 
out, permitting  plaintiffs  to  use  their  stair- 
way. In  that  event  Howes  &  King  would 
have  been  under  the  necessity  of  erecting  a 
stairway  by  means  of  which  to  reach  the 
second  story  of  their  building.  They  have 
parted  with  no  consideration  for  the  use  of 
this  stairway  nor  have  they  lost  any  prop- 
erty or  right  by  reason  of  having  neglected 
to  build  a  stairway  themselves.  If  they  are 
refused  a  decree  in  this  case,  they  will  only 
be  left  in  the  same  position  they  originally 
occupied.  This  is  a  case  where  a  refusal  by 
the  court  to  grant  plaintiffs  a  decree  will 
leave  them  absolutely  in  statu  quo.  But 
courts  of  equity  grant  relief  In  such  cases 
upon  the  principal  theory  that  the  parties 
cannot  be  placed  In  the  position  they  orig- 
inally occupied,  and  therefore  equity  will 
compel  them  to  live  up  to  their  agreements. 
Here  the  reasons  for  equitable  interposition 
do  not  seem  to  exist,  and  we  do  not  think  it 
would  be  either  just  or  consclonable  for  a 
court  to  incumber  the  appellants'  property 
with  a  perpetual  servitude,  which  the  evi- 
dence shows  would  depreciate  the  property 
from  10  to  25  per  cent  The  privileges  grant- 
ed by  appellants  to  respondents  were  evi- 
dently of  a  purely  personal  character,  and 
would  not  have  been  conferred  on  a  stranger 
to  the  licensors,  even  though  he  had  had  title 
to  the  Howes  &  King  property.  But  if  the 
easement  sbould  be  decreed  as  contended 
for,  it  would  run  with  the  Hawes  &  King' 
property,  and  would  pass  to  their  grantees, 
whoever  they  might  be.  After  the  perusal 
of  a  great  number  of  conflicting  and  inhar- 
monious decisions,  we  have  been  unable  to 
find  any  case  where  the  courts  have  held  a 
license  such  as  this  irrevocable  on  the  ground 
alone  that  the  licensee  had  been  let  into  pos- 
session; but  in  such  cases,  where  specific 
performance  has  been  required,  the  courts 
have  uniformly  rested  their  decisions  upon 
the  grounds  that  the  licensee  had  not  only 
been  let  into  possession,  but  that  be  had 


made  expenditures  or  erected  valuable  im- 
provements, for  which  be  could  not  be  ade- 
quately compensated  in  damages.  Lawrence 
T.  Springe!-,  49  N.  Jf.  Eq.  289,  24  Atl.  933,  31 
Am.  St  Bep.  702;  Wheeler  v.  Reynolds, 
supra;  notes  to  cases  hereinbefore  cited. 
The  modern  decisions  seem  strongly  inclined 
to  hold  a  parol  agreement  looking  to  Incum- 
bering real  property  with  a  servitude  as  a 
mere  license,  revocable  at  will,  and  this  we 
think  the  much  safer  rule.  While  this  court 
Is  not  now  prepared  to  go  to  the  extent  an- 
nounced in  Crosdale  v.  Lanigan,  129  N.  Y. 
604,  29  N.  E.  824.  26  Am.  St  Bep.  551,  stUl 
the  language  there  used  by  the  New  Yoiii 
court  appeals  to  us  as  both  safe  and  just, 
when  they  say:  "The  courts  In  this  state 
have  upheld  with  great  steadiness  the  gen- 
eral rule  that  a  parol  license  to  do  an  act  on 
the  land  of  the  licensor,  while  It  justifies 
anything  done  by  the  licensee  before  revoca- 
tion, is  nevertheless  revocable  at  the  option 
of  the  licensor;  and  this,  although  the  inten- 
tion was  to  confer  a  continuing  right,  and 
money  bad  been  expended  by  the  licensee  up- 
on the  faith  of  the  license.  This  is  plainly 
the  rule  6t  the  statute,  It  is  also,  we  be- 
lieve, the  rule  required  by  public  policy.  It 
prevents  the  burdening  of  land  with  re- 
strictions founded  upon  oral  agreements  easi- 
ly misunderstood."  See,  also,  Johnson  v. 
Skillman,  supra;  Cronkhite  v.  Cronkbite,  94 
N.  Y.  323;  St  Louis  Nat  Stockyards  v.  Wig- 
gins, 112  111.  384,  54  Am.  Bep.  243;  Wood  v. 
Michigan  &  C.  B.  Co.,  90  Mich.  334,  51  N.  W. 
263.  This  seems  to  grow  out  of  the  proposi- 
tion that,  since  a  parol  license  to  Impress 
real  property  with  a  servitude  cannot  be  per- 
petual or  Irrevocable,  on  account  of  the  pro- 
hibitions of  the  statute  of  frauds,  and  the 
parties  not  having  complied  with  the  re- 
quirements of  the  statute,  they  will  be  pre- 
sumed to  have  dealt  in  conformity  with  law, 
and  therefore  to  have  Intended  a  license 
rather  than  an  easement. 

The  trial  court  evidently  concluded  in  this 
case  that  the  acts  and  conduct  of  the  par^ 
ties  amounted  to  an  executed  contract  for  a 
perpetual  easement  over  the  appellants' 
property,  but  we  are  clearly  of  the  opinion 
that  it  only  amounted  to  a  license  revocable 
at  will.  It  follows  that  the  judgment  must 
be  reversed,  and  it  is  so  ordered.  The  cause 
is  remanded,  with  directions  to  enter  judg- 
ment in  accordance  with  the  views  herein  ex- 
pressed.'   Costs  awarded  to  appellants. 

STOCKSLAGEB,  C.  J.,  and  SULLIVAN, 
J~  concur. 


(10   Idaho,  786) 
CALIFOBNIA  CONSOL.  MIN.  CO.  v.  MAN- 
LEY.  Sheriff,  et  al. 
(Supreme  Court  of  Idaho,  May  8.  1905.     On 
Behearing,  June  6,  1905.) 

1.  PBAunnLENT  Conveyance— Want  of  Con- 
sideration. 

Where  K.  takes  a  deed  from  McA.  to  all 
his  interest  in  a  miDin^i^^(pju,i(bj(^(s;aili(^e 
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property  McA.  baa  in  this  state,  for  a  eonsid- 
eratian  of  $1  and  "other  good  and  valuable 
consideration,"  which  latter  consideration  is  not 
explained,  and  at  the  time  of  such  transfer  K. 
has  notice  that  his  grantor  is  heavily  indebted 
in  this  state,  and  has  avoided  personal  service 
of  process,  and  haa  allowed  a  judgment  in  rem 
entered  against  him  for  over  $50,000,  and  baa 
been  trying  to  buy  up  such  claims  at  one-fifth 
their  face  value,  and  that  he  is  not  meeting  his 
obligations  in  due  course  of  business,  and  that 
he  has  no  other  property  in  the  state  out  of 
which  such  indebtedness  can  be  made,  and  dur- 
ing the  meanwhile  K.  had  occupied  a  close  con- 
fidential relation  with  McA.,  under  such  cir- 
cumstances, held,  that  K.  cannot  restrain  an  ex- 
ecution sale  of  such  property  to  pay  creditors, 
on  the  theory  that  he  is  an  innocent  purchaser 
for  a  valuable  consideration. 
2.  Same— Intent. 

The  intent  with  which  a  transfer  in  fraud 
of  creditors  is  made  is  not  established  so  much 
by  attempting  to  ascertain  the  actual  intent  in 
the  mind  of  the  debtor,  but  rather  by  the  facts 
and  circumstances  under  which  the  transfer  was 
made,  and  from  which  the  law  imputes  a  fraud- 
ulent motive. 
8.  Sake— NouiNAL  Considebation. 

A  conveyance  made  for  a  mere  nominal 
consideration,  when  attacked  as  fraudulent,  will 
be  subjected  to  the  same  rules  applicable  to  vol- 
untary transfers. 

4.  CoBPORATiONB— Notice  to  Ma'naoeb. 

Notice  to  a  person  who  was  the  promoter 
in  the  organization  of  a  corporation,  a  prin- 
cipal incorporator,  and  who  is  manager  and 
resident  director,  is  such  notice  to  the  corpora- 
tion that  it  cannot  avail  itself  of  the  protection 
of  law  to  which  an  innocent  purchaser  is  en- 
titled. 

5.  ExEcnriow- Restrainino   Sale— Parties. 

Where  C.  Co.  seeks  to  restrain  an  execu- 
tion sale  on  the  grounds  that  it  is  an  innocent 
purchaser  for  a  valuable  consideration,  and  K. 
is  brought  in  as  a  defendant  and  files  a  cross- 
complaint  to  set  aside  the  sale  to  C.  Co.  as 
fraudulent,  the  fraudulent  grantors  are  not 
necessary  parties. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Shoshone 
County;  R.  T.  Morgan,  Judge. 

Action  by  the  California  Consolidated  Min- 
ing Copipany  against  Charles  Manley,  as 
sheriff  of  Shoshone  county,  to  restrain  him 
from  making  a  sale  of  the  California  lode 
mining  claim  on  execution.  A.  G.  Kerns, 
receiver  of  the  property  of  the  Coeur  d'Alene 
Bank,  an  insolvent  corporation,  was  brought 
in  by  an  order  pf  court  and  answered,  and 
filed  a  cross-complaint  alleging  that  the 
transfer  to  plaintiff  wA  fraudulent  and  void, 
and  made  to  hinder,  delay,  and  defraud  cred- 
itors. The  court  found  for  the  plaintiff,  and 
entered  his  decree  perpetually  enjoining  the 
sale.    Defendants  appealed.    Reversed. 

W.  W.  Woods  and  H.  S.  Gregory  (John  P, 
Gray  and  J.  H.  Forney,  of  counsel),  for  ap- 
pellants. A.  H.  Featberstone  and  Charles 
P,  Lund,  for  respondent 

AILSHIE,  J.  This  action  was  commenced 
in  the  district  court  to  enjoin  the  defendant 
sheriff  from  selling  at  execution  sale  a  is/ie 
interest  In  the  California  lode  claim.  In  the 
year  1893,  the  Ooeur  d'Alene  Bank  became. 
Insolvent,  and,  at  the  Instance  of  Van  B.  De 
Lashmutt  and  Geo.  B.  McAulay,  a  receiver 


was  appointed  to  take  charge  of  the  prop- 
erty and  effects  of  the  insolvent  bank..  At 
the  time  the  bank  went  into  the  hands  of 
the  receiver,  McAulay  and  De  Lashmutt 
were  Indebted  to  the  Institution  In  the  sum 
of  $46,523.67  on  overdrafts.  This  indebted- 
ness from  McAulay  and  De  Lashmutt  was 
never  paid,  and  in  the  meanwhile  both  debt- 
ors left  the  state.  In  1900  the  receiver  com- 
menced an  action  and  attached  a  i</ie  in- 
terest in  the  California  lode  claim  which 
was  then  owned  by  McAulay;  service  of 
summons  was  had  by  publication,  and  on 
March  12,  1901,  a  Judgment  was  entered  for 
something  over  $51,000.  On  the  24th  day  of 
June,  1901,  the  receiver  procured  an  order 
from  the  district  Judge  authorizing  him  to 
enter  into  a  contract  for  the  release  of  his 
Judgment  lien  against  the  California  lode 
claim  for  the  sum  of  $6,000,  and  such  other 
conditions  and  terms  as  to  assessment  work 
and  the  care'  and  protection  of  the  property 
as  the  receiver  might  see  fit  to  impose;  and 
in  pursuance  of  such  order,  apd  on  the  same 
day,  the  receiver  entered  into  an  agreement 
with  J.  P.  Keane  whereby  Keane  obtained 
an  option  tp  purchase  the  judgment  lien  for 
the  sum  of  $6,000  within  six  months,  and 
cause  the  annual  assessment  work  to  be 
done  prior  to  the  1st  of  September  following, 
and  also  to  proceed  with  due  diligence  to 
secure  a  patent  for  the  claim.  Thereafter, 
and  on  the  5th  day  of  July  following,  Keane 
secured  a  deed  from  McAulay  to  all  of  Mc- 
Aulay's  Interest  In  the  California  lode  claim. 
This  deed  recites  the  consideration  as  being: 
"The  sum  of  one  dollar  and  other  good  and 
valuable  consideration,  gold  coin  oC  ■  the 
United  States."  On  the  26th  of  September 
following,  Keane  proceeded  in  the  name  of 
the  defendants,  McAulay  and  De  Lashmutt, 
and,  appearing  specially  in  the  district  court, 
moved  to  dissolve  the  attachment  and  vacate 
the  Judgment  previously  entered  in  the  case 
of  the  receiver  against  McAulay  and  De 
Lashmutt,  on  the  ground  that  the  affidavit 
for  attachment  was  defective,  and  that  the 
attachment  was  invalid  and  void,  and  that, 
the  service  having  been  made  by  publication, 
no  personal  judgment  could  be  entered 
against  the  defendants.  That  motion  was 
sustained  by  the  trial  court,  and  the  re- 
ceiver prosecuted  an  appeal,  and  the  Judg- 
ment of  the  lower  court  was  affirmed  in 
Kerns  v.  McAulay,  8  Idaho,  658,  09  Pac. 
539.  The  receiver  thereafter  commenced  a 
new  action  against  McAulay  and  De  Lash- 
mutt in  the  district  court  for  Shoshone  coun- 
ty, and  secured  a  writ  of  attachment,  and 
caused  the  same  to  be  levied  upon  the  i»/ie 
interest  In  the  California  lode  claim  stand- 
ing on  the  records  In  the  name  of  Jos.  P. 
Keane.  Such  proceedings  were  thereafter 
had  that  on  the  1st  day  of  June,  1903,  a 
Judgment  was  entered  in  favor  of  the  receiv- 
er, and  against  the  defendants,  for  the  sum 
of  $58,950.76.  On  this  Judgment  execution 
was  Issued  and  placed  |^2S&ftyl>69iil^e5»ilW^ 
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sheriff  directing  him  to  sell  the  attached 
property,  and  he  thereupon  proceeded  and 
gave  notice  that  on  thie  29tb  day  of  June, 
1903,  he  would  sell  the  is/i*  interest  of  the 
California  lode  claim,  standing  on  the  rec- 
ords in  the  name  of  Keane,  to  satisfy  such 
Judgment.  On  the  25th  day  of  June,  and  four 
days  prior  to  the  date  on  which  the  sale  was 
to  be  made,  Keane  executed  a  deed  for  such 
property  to  the  California  Consolidated  Min- 
ing Company,  a  corporation,  for  a  considera- 
tion stated  in  the  deed  to  be  266,666%  shares 
of  the  capital  stocl^  of  the  corporation.  The 
deed  was  acknowledged  before  Albert  H. 
Featherstone,  Keane's  attorney,  and  one  of 
the  directors  of  the  California  Consolidated 
Mining  Company.  The  deed  was  recorded 
on  June  26th,  and  on  the  same  date  this  ac- 
tion was  commenced  against  the  sheriff  to 
restrain  and  enjoin  the  execution  sale.  On 
order  of  the  court  the  receiver  was  made  a 
party  defendant,  and  he  answered,  setting 
up  the  history  of  the  transaction,  and  al- 
leging that  the  transfers  from  McAulay  to 
Keane  and  from  Keane  to  the  Consolidated 
Mining  Company  were  fraudulent  transfers, 
made  for  the  purpose  of  hindering  and  de- 
laying McAuIay's  creditors,  and  especially 
tne  receiver  of  the  Coeur  d'Alene  Bank.  The 
case  went  to  trial  before  the  court,  and  he 
found  for  the  plaintiff,  and  entered  his  Judg- 
ment perpetually  enjoining  and  restraining 
the  sale  of  the  property  on  execution,  from 
which  Judgment  the  defendants  appealed 
within  60  days,  and  bring  the  case  here  on 
a  statement  and  bill  of  exceptions. 

The  contention  of  the  appellants  is  that 
these  several  transfers  and  transactions  be- 
tween McAulay,  Keane,  and  the  Consoli- 
dated Mining  Company  were  fraudulent  and 
void  as  to  McAulay's  creditors.  There  is 
practically  no  conflict  in  the  evidence  in  this 
case.  The  real  controversy  is  as  to  what 
conclusion  should  be  drawn  from  the  facts' 
and  circumstances  shown  In  the  case.  Mc- 
Aulay was  largely  indebted — $58,000— to  the 
receivei*  of  the  Coeur  d'Alene  Bank,  and  was 
not  meeting  these  obligations;  was  trying 
to  purchase  through  his  apparent  agent, 
Keane,  obligations  held  against  him  at  from 
20  to  40  per  cent,  of  the  face  value  thereof; 
had  no  tangible  property  within  the  state  of 
Idaho,  except  his  Interest  in  the  California 
lode  claim;  left  the  state  and  avoided  the 
service  of  process,  and  accordingly  prevented 
the  entry  of  a  personal  Judgment  against' 
him  in  the  state  of  Idaho;  allowed  the  at- 
tachment proceeding  against  the  California 
lode  claim  to  go  by  default,  and  a  judgment 
in  rem  to  be  entered  for  exceeding  ?r)S,000, 
and  took  no  steps  to  pay  the  same,  but  al- 
lowed execution  to  be  issued  thereon.  These 
things  were  all  personally  known  to  Keane, 
who  in  the  meanwhile  secures  a  contract 
whereby  he  acquires  the  right  to  purchase 
the  Judgment  lien  for  the  sum  of  $6,000,  and 
then  turns  around  and  secures  a  deed  from 
McAulay   to  the  same  property,  reciting  a 


consideration  of  $1  "and  other  good  and  val- 
uable consideration,"  and  in  the  face  of  this 
state  of  facts  claims  that  he  is  an  innocent 
purchaser  for  a  valuable  consideration.  No 
attempt  was  mftde  by  the  plaintiff  to  show 
what  the  "other  good  and  valuable  consid- 
eration" was.  The  recital  of  the  money  con- 
sideration of  $1  explains  Itself,  but  the  fur- 
ther recital  as  to  "other  good  and  valuable 
consideration"  means  nothing,  and  would  be 
given  no  weight  in  the  absence  of  evidence 
explaining  the  nature  and  character  of  that 
consideration.  It  is  peculiar  that  Keane 
would  have  on  June  24th  considered  the 
property  worth  his  paying  $6,000  few  the  re- 
lease of  the  receiver's  Judgment  lien,  and 
tn  10  days  thereafter  would  consider  $1  an 
adequate  consideration  for  the  property,  if 
It  was  not  in  fact  agreed  between  him  and 
the  vendor  that  either  the  payment  of  this 
Judgment  should  be  a  part  of  the  purchase 
price  for  the  property,  or  else  it  was  their 
Joint  purpose  to  defeat  the  payment  of  this 
claim  entirely.  Belief  in  either  of  these  con- 
clusions would  be  fatal  to  the  plalntlfTs 
right  of  recovery";  bnt  it  would  be  much  the 
more  charitable  view  to  say  that  the  pay- 
ment and  discharge  of  this  Judgment  lien 
was  really  Intended  to  be  a  part  of  the  con- 
sideration for  the  execution  of  the  deed  from 
McAulay  to  Keane.  On  this  point  we  have 
the  evidence  of  Keane  himself,  as  follows: 
"On  about  August  22, 1902,  I  made  an  agree- 
ment with  Mr.  McAulay  that  If  I  ever  made 
anything  out  of  the  California  I  would  take 
up  the  outstanding'  claims  and  settle  them 
against  the  bank  for  twenty  cents  on  the 
dpUar.  And  since  then  I  have  advertised 
for  and  purchased  several  claims  under  that 
agreement,  even  though  I  have  not  made 
anything  ,out  of  the  California  up  to  this 
date.  Q.  Well,  are  you  doing  this  as  a  mat- 
ter of  charity  to  Mr.  McAulay?  A.  No,  Mr„ 
McAulay  said,  when  he  transferred  the  Cali- 
fornia to  me,  that  part  of  the  consideration 
was  that  I  would  pay  up  those  claims.  I 
told  him  that  if  he  so  understood  it,  that  if 
I  ever  made  anything  out  of  the  California 
over  and  above  what  it  really  cost  me  at 
that  time,  I  would  so  settle  them  up,  and  I 
have  published  advertisements  in  the  Wal- 
lace Press  to  take  them  up.  Q.  Why  don't 
you  file  them  with  the  receiver?  A.  I  can't 
answer  that  question  as  I  would  like  to. 
That's  the  only  answer  I  can  give.  Q. 
Then,  as  a  matter  of  fact,  you  have  been 
acting  for  McAulay?  A.  No,  sir."  It  Is  con- 
tended by  the  respondent  that  the  evidence 
fails  to  show  that  Mc.\ulay  was  insolvent 
at  the  time  he  made  the  transfer  of  this 
property  to  Keane.  We  think,  however,  that 
the  presumption  to  that  effect  raised  by  the 
record  is  so  strong  that  such  a  conclusion 
could  not  be  avoided,  in  the  absence  of  evi- 
dence showing  to  the  contrary.  A  man  is 
legally  Insolvent  when  he  becomes  unable  to 
pay  his  debts  as  they  mature  in  the  ordinary 
course  of  the  business  in  which  be  is  en- 
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gaged.  CaBCfl  cited  in  16  A.  &  B.  Ency.  <2d 
Ed.)  p.  636,  note  2.  If  be  is  able  to  pay  tbem 
but  will  not  do  so,  and  bis  creditors  cannot 
discover  tbe  property  out  of  wbicb  to  make 
the  claims,  tbe  creditors  and  tbe  courts  bave 
a  right  to  proceed  against  him  under  tbe 
rules  of  equity  applicable  to  insolvents,  and 
be  who  would  refute  the  presumption  thus 
raised  against  him  should  be  required  to  pro- 
duce the  evidence  which  is  easily  within  bis 
reach.  Tbat  be  was  not  paying  Ms  debts  as 
they  became  due  is  evident,  and  tbat  he  bad 
no  property  other  tlian  the  California  lode 
claim  in  the  state  of  Idaho  out  of  wbicb  col- 
lections could  be  made  Is  conceded.  There 
is  injected  into  this  record  some  rumor  tbat 
at 'about  the  time  of  this  transaction  Mc- 
Aulay  was  reported  to'  bave  made  -a.  i  large 
sum  of  money  out  of  some  mining  specula- 
tion in  British  Columbia,  but  tbe  plaintlfC 
did  not  attempt  to  prove  any  such  fact.  It 
Is  true  that  Keane  at  one  place  in  his  testi- 
mony said  McAulay  was  solvent,  but  tbat  is 
a  mere  conclusion,  and,  without  tbe  facts  on 
which  It  was  based,  could  have  but  little 
weight  as  evidence.  We  think,  however, 
tbat  in  a  case  like  this,  where  the  transac- 
tion has  taken  place  within  this  state,  and 
'the  obligations  and  liabilities  bave  arisen  in 
this  Jurisdiction,  and  the  creditor  is  seeking 
to  enforce  the  obligation  under  the  laws  of 
this  Jurisdiction,  and  be  establishes  tbe  In- 
ability of  tbe  debtor  to  respond  so  far  as 
his  property  or  assets  within  the  state  are 
concerned,  he  has  then  succeeded  In  estab- 
lishing at  least  a  prima  facie  case  of  insol- 
vency. A  creditor  cannot  be  compelled  to 
exhaust  the  remedies  of  foreign  Jurisdictions 
and  incur  the  risk  of  tbere  meeting  tbe  pleas 
of  statutes  of  limitations,  and  other  perhaps 
more  burdensome  and  exacting  remedies,  be- 
fore the  can  be  said  to  have  established  the 
fact  of  his  debtor's  Insolvency.  Under  the 
facts  in  this  case,  it  is  clear  to  our  mlnda 
that  Keane  was  not  an  innocent  purchaser 
of  this  property  in  good  faith  and  for  a 
valuable  consideration,  unless  it  be  that  the 
balance  of  the  consideration  to  t>e  paid  for 
tbe  property  was  to  be  tbe  payment  of  this 
Judgment,  and  in  that  event,  be  has  not  paid 
tbe  consideration,  and  should  not  be  allowed 
to  enjoin  its  collection. 

The  plaintiff,  the  California  Consolidated 
Mining  Comiwiny,  a  corporation,  is  only  an- 
other name  for  Keane,  so  far  as  this  trans- 
action was  concerned.  He  was  the  promo- 
ter, principal  incorporator,  manager,  and  res- 
ident director  of  tbe  company,  and  notice  to 
bim  was  notice  to  bis  alter  ego,  the  corpo- 
ration. Aside  from  all  this,  tbere  was  no 
delivery  of  tbe  deed  to  the  corporation  prior 
to  the  commencement  of  this  action.  Keane 
executed  the  deed,  and  caused  bis  attorney, 
who  was  also  a  director  of  the  corporation, 
to  have  it  recorded,  but  no  other  officer  bad 
any  knowledge  of  tbe  transfer,  and  no  action 
of  the  corporation  was  taken  in  tbe  matter, 
either  as  to  tbe  transfer  or  tbe  commence- 


ment of  this  action.  In  fact,  it.  appears  that 
tbe  shares  of  stock  recited  as  the  considera- 
tion for  this  deed  have  never  been  delivered 
to  Keane,  but  were  held  in  escrow  pending 
bis  clearing,  the  title  to  the  California  lode. 
With  reference  to  his  connection  with  this 
company,  he  testifies:  "I  was  one  of  tbe  in- 
corporators of  the  California  Consolidated 
Mining  Company;  I  have  been  acting  as 
manager  of  the  company  since  its  organiza- 
tion; a  resident  director;  at  tbe  immediate 
time  I  deeded  that  i»/i»  interest  to  the  cor- 
poration, plaintiff,  I  did  not  consult  with 
tbe  president  of  tbe  corporation  in  regard  to 
tbat  deed;  I  made  the  deed  to  tbe  corpora- 
tion voluntarily,  and  no  stock  was  delivered 
or  issued  to  me  at  tbe  Immediate  moment; 
as  soon  as  the  deed  was  recorded  it  was  for- 
warded to  the  president  of  the  corporation; 
the  deed  was  forwarded  to  James  VUe^, 
room  SOO,  150  La  Salle  street,  Chicago,  111.  I 
have  no  knowledge  of  any  action  by  the 
board  of  directors  of  the  company  to  insti- 
tute this  suit,  or  autbori^ng  the  issuance  to 
me  of  any  stock.  If  the  board  bad  taken 
any  such  action,  I  should  know.  Tbe  only 
officer  of  the  company  I  consulted  was  Mr. 
Featberstone.  Mr.  Featherstone  Is  my  attor- 
ney, and  also  a  director  in  tbe  company. 
The  board  ol!  directors  is  cbmposed  of  five 
members;  Mr.  Vlles  is  president,  and  was 
at  tbe  time  the  suit  was  brought.  I  wrote  to 
Mr.  Tiles  as  soon  as  I  bad  brought  tbe  suit. 
I  did  not  ask  ot  him  any  authority  to  bring 
the  suit.  The  California  Consolidated  Min- 
ing Company  has  had  no  other  managing  of- 
ficer in  this  county  except  myself  since  its  or- 
ganization ;  authority  was  given  me  as  man- 
ager to  look  after  the  entire  interests  of  tbe 
company.  I  do  not  remember  positively  that 
there  is  a  record  of  any  authority."  Keane 
has  been  the  chief  actor  and  moving  spirit 
In  all  the  steps  taken  by  McAulay  and  the 
California  Consolidated  Mining  Company 
looking  to  the  transfer  of  this  California 
lode.  He  seems  to  bave  been,  if  not  in  fact 
the  agent,  tbe  con^dential  of  McAulay;  and 
Kerns  testified  that,  when  he  would  write 
to  McAulay  about  any  of  the  claims  of  the 
insolvent  bank  against  bim,  the  answers  to 
his  letters  would  come  from  Keane.  This 
was  very  strong  evidence  that  a  close  and 
confidential  relation  existed  between  these 
two  men.  With  all  of  these  relations  es- 
tablished, and  attended  with  the  foregoing 
circumstances,  and  many  things  which  hare 
not  been  recited  herein,  considered  In  con- 
nection with  the  result  which  would  be  ac- 
complished by  means  of  these  transactions  If 
a  court  should  hold  them  reasonable  and  fair, 
we  cannot  avoid  the  conclusion  that  the 
plaintiff  has  no  standing  in  this  case  In  a 
court  of  equity. 

It  is  claimed  that  as  a  matter  of  fact  no 
fraudulent  Intent  has  been  shown  In  this 
case,  but  we  think  it  has  clearly  been  done 
In  contemplation  of  law.  It  is  generally  im- 
possible to  ascertain  tbe  actual  intent  that 
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■was  In  the  mind  of  the  debtor  -when  he 
transferred  his  property,  and  courts  of  equi- 
ty do  not  undertake  to  ascertain  that  Intent; 
It  Is  rather  the  Inference  of  intent  which  the 
law  draws  from  the  acts  of  the  debtor,  view- 
ed in  the  light  of  the  circumstances  and  con- 
ditions under  which  he  acted  and  the  result 
accomplished  by  those  acts.  In  other  words, 
it  Is  the  motive  i^blch  the  law  Imputes  to 
him,  irrespective  of  his  actual  intent.  Pot- 
ter V.  McDowell,  31  Mo.  62;  Belford  v. 
Crane,  16  N.  J.  Eq.  265,  84  Am.  Dee.  155; 
Cole  V.  Tyler,  65  N.  Y.  73;  Hunters  v.  Walte, 
3  Grat.  32;  Patten  v.  Casey,  57  Mo.  118;  2 
Blgelow  on  Fraud,  376  et  seq. 

A  conveyance  for  a  mere  nominal  consid- 
eration, as  this  appears  to  have  been  from 
McAulay  to  Keane,  should  be  subjectM  to 
the  same  rules  applicable  to  voluntary  trans- 
fers. Worthlngton  v.  Bullitt,  6  Md.  198;  note 
1  to  Hagerman  v.  Buchanan,  14  Am.  St.  Rep. 
739. 

Respondent  argues  that  appellants  have 
no  standing  In  court  on  the  allegations  of 
fraudulent  transfers  as  contained ,  in  the 
cross-complaint,  for  the  reason  that  they  did 
not  make  the  grantors,  McAulay  and  Keane, 
parties,  and  bring  them  into  the  case.  There 
is  some  apparent  conflict  among  the  au- 
thorities as  to  whether  a  fraudulent  gran- 
tor is  a  necessary  party  to  an  action  by  a 
creditor  to  set  aside  such  conveyance,  but 
the  better  reason  seems  to  be.  in  favor  of  the 
position  that,  while  he  may  be  a  proper 
party,  he  is  not  a  necessary  party.  Potter 
V.  Phillips,  44  Iowa,  353;  Coffey  v.  Norwood, 
81  Ala.  512,  8  South.  190;  Blanc  v.  Pay- 
master Min.  Co.,  95  Cal.  524,  30  Pac.  765,  29 
Am.  St.  Rep.  149.  In  the  last  case  cited  a 
demurrer  was  interposed  on  the  ground  of 
defect  In  the  parties  defendant,  in  that  the 
grantors  were  not  made  parties,  and  the  Su- 
preme Court  held  that  they  were  not  neces- 
sary parties,  and  that  the  demurrer  was 
properly  overruled.  We  are  satisfied  that 
the  point  is  not  well  taken  in  this  case.  Be- 
sides, the  plaintiff  could  have  secured  an 
order  from  the  court  bringing  these  parties 
into  the  case,  if  for  any  reason  plaintiff  had 
desired  them  to  join  issue  in  the  case  or  be 
bound  by  the  judgment. 

The  judgment  in  this  case  must  be  revers- 
ed, and  it  is  so  ordered,  and  the  perpetual 
injunction  is  dissolved,  and  the  cause  is  re- 
manded with  directions  to  the  trial  court  to 
make  findings  and  enter  judgment  in  accord- 
ance with  the  views  herein  expressed.  Costs 
awarded  to  appellant. 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
J.,  concur. 

On  Jlehearing. 

SULLIVAN,  3.  Counsel  for  respondent 
filed  a  petition  for  a  rehearing  in  this  case. 
Their  first  contention  is  that  the  decision  de- 
prives the  respondent  of  property  without 
due  process  of  law,  and  is  for  that  reason 


in  contravention  of  the  fourteenth  amend- 
ment of  the  federal  Constitution;  and  con- 
tend that  the  decision  in  holding  the  convey- 
ance from  McAulay  to  Keane,  and  from 
Keane  to  respondent,  to  be  fraudulent  and 
made  with  the  intent  to  binder,  delay,  and 
defraud  the  creditors  Of  McAulay,  and  there- 
fore void  as  to  him,  without  making  Mc- 
Aulay and  Keane '  parties  and  giving  them 
an  opportunity  to  protect  and  defend  the 
conveyance  to  the  company,  is  to  deprive  re- 
spondent of  property  without  due  precess  of 
law.  If  respondent  considered  that  Mc- 
Aulay and  Keane  were  necessary  parties  for 
a  protection  of  its  title,  it  was  respondent's 
duty  to  have  them  brought  in.  Appellant 
was  not  seeking  to  sustain  that  title,  but  to 
defeat  it,  and  respondent  has  bad  its  day  in 
court,  and  cannot  complain  that  some  other 
person  has  not  had  his  day.  In  preparing 
the  opinion  in  this  case,  that  contention  was 
fully  considered,  and  Mr.  Justice  AILSHIB 
there  states  as  follows:  "Respondent  ar- 
gues that  appellants  have  no  standing  in 
court  on  the  allegations  of  fraudulent  trans- 
fers as  contained  in  the  cross-complaint,  for 
the  reason  that  they  did  not  make  the  gran- 
tors, McAulay  and  Keane,  parties  and  bring 
them  into  the  case.  There  Is  some  apparent 
conflict  among  the  authorities  as  to  whether 
a  fraudulent  grantor  Is  a  necessary  party 
to  an  action  by  a  creditor  to  set  aside  such 
conveyance,  but  the  better  reason  seems  to 
be  in  favor  of  the  position  that,  while  he 
may  be  a  proper  party,  he  is  not  a  necessary 
party.  Potter  v.  Phillips,  44  Iowa,  353;  Cof- 
fey V.  Norwood,  81  Ala.  512,  8  South.  199; 
Blanc  V.  Paymaster  Min.  Co.,  95  Cal.  524,  30 
Pac.  765,  29  Am.  St.  Rep.  149."  We  think  the 
conclusion  there  reached  is  correct,  and,  if 
respondent  had  desired  to  make  McAulay 
and  Keane  parties  in  order  to  protect  their 
rights  in  said  action,  the  court  would  have' 
permitted  it;  but  respondent  made  no  appli- 
cation for  that  purpose,  and  it  was  not  the 
"duty  of  the  appellants  to  do  so. 

It  is  next  contended  that  the  court  failed 
to  pass  upon  the  point  raised  by  respondent 
in  its  brief,  to  the  effect  that  no  proper  or 
sufllcient  exceptions  were  taken  by  appellant 
to  the  findings  of  fact  and  conclusions  of  law 
made  by  the  trial  court.  It  is  conceded  by 
counsel  for  the  respondent  that  the  record 
shows  the  court  allowed  an  exception  to 
each  and  every  finding  and  conclusion  made, 
but  they  say  there  is  nothing  to  show  any 
exception  or  objection  thereto  by  appellants. 
Immediately  following  the  judge's  signature 
to  the  findings  of  fact  and  conclusions  of 
law,  we  find  the  following,  to  wit:  "Excep- 
tions to  each  and  every  finding  and  conclu- 
sion allowed  defendants."  The  defendants 
there  are  the  appellants  here.  That  being 
true,  the  exceptions  there  allowed  were  on 
behalf  of  the  appellants,  so  there  is  noth- 
ing in  that  contention.  And  further,  under 
the  provisions  of  section  4427,  Rev.  St.,  no 
formal  exception  is  ge^irg^  i^^j3^pg8 
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of  fact  and  conctnsions  of  law  which  finally 
determine  the  rights  of  the  parties. 

We  haye  examined  the  other  points  sug- 
gested in  the  petition  for  rehearing,  and  are 
fully  satisfied  that  a  rehearing  should  not 
be  granted.    A  rehearing  is  therefore  denied. 

STOCKSLAOER,  C.  J.,  and  AILSUIE,  J., 
concur.' 

(10  Idaho,  625) 

PENNTPACKER  v.  LATIMER. 

(Supreme  Court  of  Idaho,  Feb.  9,  1905.    On  Re- 
hearing, June  5,  1905.) 

1.  ASSIONMBRT  OF  MOBTOAOE— FOBECLOSUBE 
OF  MOBTOAGE  —  PAYMENT— AGENT— ESTOP  - 
PEL. 

Where  B.  executed  a  mortgage  to  the  B. 
&  E.  Investment  Company,  and  the  company 
thereafter  assigned  the  same  to  P.,  with  a  con- 
tract binding  the  company  to  pay  interest  in- 
stallments and  principal  promptly  when  due, 
and  agreeing  not  to  foreclose  the  mortgage  for 
two  years  after  the  same  became  due,  and  giv- 
ing the  company  the  right  to  repurcha.se  said 
note  and  mortgage  at  any .  time,  and  collected 
nine  interest  installments,  covering  a  period  of 
about  five  years,  through  said  company,  and 
delivered  the  coupons  therefor  to  the  mortgagor 
through  said  corporation,  and  neglected  to  file 
its  assignment  of  said  mortgage  for  record  in 
the  proper  county,  and  failed  and  neglected  to 
notify  the  mortgagors  of  such  assignment,  held, 
that  under  those  facts  the  said  B.  &  E.  Invest- 
ment Company  was  the  agent  of  P.,  and  that 
the  payment  of  said  principal  debt  and  interest 
to  the  B.  &  E.  Investment  Company  was  a  pay- 
ment to  P. 

On  Rehearing. 

2.  Estoppel. 

Under  the  facts  of  this  case,  it  Is  held  that 
the  piaintifC  (appellant  here)  is  estopped  to  deny 
the  authority  of  the  mortgagee,  the  Bunnell  & 
Epo  Investment  Company,  to  collect  the  debt 
and  release  and  discharge  the  security. 

3.  Saue. 

Where  one  of  two  parties  must  lose,  that 
loss  should  fall  upon  the  one  whose  action  or 
conduct  has  induced  or  made  possible  such  loss. 

4.  MoBTOAGES  —  Assignment  —  Failvbe  to 

RECOBOi 

Necessity  for  recording  assignment  of  mort- 
gage in  order  to  hold  the  purchaser  of  the  mort- 
gaged realty  liable  to  the  assignee  after  such 
purchaser  has  procured  a  release  and  satisfac- 
tion from  the  mortgagee,  quiere. 
(Syllabus  by  the  Court.) 

Appeal  from  District  CJourt,  Ada  C!ounty; 
Geo.  H.  Stewart,  Judge. 

Action  by  Henry  T.  Pennypacker  against 
Annie  M.  Latimer.  Judgment  for  defend- 
ant, and  plaintiff  appeals.      Affirmed. 

Richards  &  Haga,  for  appellant.  Hugh  E, 
McElroy  and  D.  D.  Williams,  for  respond- 
ent 

SULLIVAN,  J.  The  appellant,  who  was 
plaintiff,  brought  this  action,  as  assignee  of 
a  negotiable  promissory  note  and  a  mortgage 
securing  the  payment  of  the  same,  to  fore- 
close said  mortgage  and  to  collect  the  amount 
due  on  said  promissory  note.  The  follow- 
ing facts  appear  from  the  record:  That  on 
the  Ist  day  of  March,  1897,  James  F.  and 


Sarah  M.  Belk  were  the  owners  Of  lot  9  In 
block  48,  Boise  City,  and  on  that  date  made 
application  to  the  Bunnell  &  EJno  Investment 
Company,  a  corporation,  to  negotiate  for 
them  a  loan  of  $850  on  said  lot  In  that 
application  the  Belks  constituted  said  cor- 
poration their  agent  for  the  purpose  of  ne- 
gotiating said  loan,  and  agreed  to  pay  them 
a  commission  of  $141.(15  for  such  services. 
That  on  the  1st  day  of  June,  1897,  said  Belks 
executed  to  said  company  the  note  and 
mortgage  sued  on  herein,  vt-bicb  became  due 
March  1,  1902.  The  sum  of  money  so  bor- 
rowed was  duly  paid  to  the  mortgagor^. 
On  June  21,  1897,  said  corporation  transfer- 
ted  said  note  and  mortgage  to  the  appellant 
who  paid  said  corporation  the  full  amount 
of  principal  and  interest  on  said  note.  The 
corporation  at  the  same  time  executed  and 
delivered  to  appellant  a  written  guaranty, 
guarantying  the  payment  of  the  interest  on 
said  note  as  the  same  became  due,  and  also 
guarantied  the  payment  of  the  principal 
when  it  became  due,  and  also  reserved  to 
Itself  the  right  to  repurchase  said  mortgage; 
and  the  appellant  stipulated  therein  that  for 
two  years  after  the  maturity  of  said  note  he' 
would  not  foreclose  the  mortgage,  or,  if  he 
did  so,  he  would  forfeit  all  claim  on  the 
mortgagee.  That  said  note  and  mortgage, 
with  said  guaranty  and  other  papers  relating 
to  said  loan,  were  delivered  to  appellant,  and 
remained  in  his  possession,  or  In  the  pos- 
session of  his  attorney,  continually  there- 
after, until  after  the  commencement  of  this 
action,  except  the  interest  coupons,  which 
were  delivered  to  the  said  Bunnell  &  Eno 
Investment  Company  as  the  Interest  from 
time  to  time  was  paid.  That  in  March,  1901, 
the  Belks  sold  said  premises  to  the  respond- 
ent, who  assumed  the  payment  of  the  mort- 
gage, as  a  part  of  the  consideration  for  the 
premises.  That  about  August  14,  1901,  the 
respondent  remitted  directly  to  said  corpora- 
tion the  full  amount  of  principal  and  inter- 
est that  would  become  due  on  March  1, 
1902,  the  date  when  said  note  became  due, 
and  thereupon  said  corporation  executed  a 
release  of  said  mortgage  and  delivered  it  to 
the  respondent.  Said  corporation  failed  to 
pay  said  money  over  to  the  appellant,  but 
embezzled  the  same,  as  such  corporations 
have  so  frequently  done,  and  failed  and 
went  into  a  receiver's  bands,  and  had  its 
secretary  appointed  receiver. 

It  is  contended  by  counsel  for  appellant 
that  said  Insolvent  corporation  was  the  agent 
of  the  mortgagors,  and  not  the  agent  of  the 
appellant,  In  receiving  the  money,  in  full  pay- 
ment of  said  debt  If  that  be  true,  said 
note  has  not  been  paid.  It  appears  from  the 
record  that  the  attorney  for  the  appellant 
was  well  acquainted  with  the  president  and 
vice  president  of  the  Bunnell  &  Eno  Invest- 
ment Company,  and  had  his  office  In  the  city 
of  Philadelphia,  in  the  same  building  where  ' 
said  corporation  had  its  office;   that  said  at- 
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torney  had  sold  more  than  115,000,000  worth 
of  obligations  similar  to  the  one  Involved 
in  this  case  for  said  corporation,  and  had 
uniformly  advised  his  clients  against  record- 
ing the  assignments  of  such  obligations  or 
mortgages  from  said  corporation,  and  had 
neglected  to  notify  the  mortgagors  of  such 
assignments,  and  had  constantly  done  all  of 
the  business  of  collecting  the  interest  and 
principal  upon  such  obligations  through  said 
Insolvent  corporation.  And  said  attorney  tes- 
tified that  he  was  of  the  opinion  that  the 
Bunnell  &  £no  Investment  Company  was  the 
agent  of  the  mortgagors,  and  that  that  opin- 
ion was  based  on  the  original  application  of 
the  said  Belks  for  a  loan;  that  being  the 
very  first  paper  in  the  ^ansaction.  We 
will  observe  here  that  that  application  did 
constitute  said  corporation  the  agent  of  the 
Belks  for  the  purpose  of  procuring  said 
loan,  and  nothing  more.  It  appears  from 
the  record  that  it  procured  said  loan  of  and 
from  Itself,  and  charged  the  Belks  $141.65 
for  inducing  itself  to  make  the  loan  to  the 
Belks  of  $850.  Neither  said  attorney  nor 
any  one  else  notified  said  Belks  that  said 
note  and  mortgage  had  been  transferred  un- 
til the  15th  day  of  March,  1902;  that  being 
after  said  note  and  mortgage  had  become 
due,  and  after  said  insolvent  corporation 
had  passed  into  the  hands  of  Its  own  treas- 
urer as  Its  receiver,  and  after  said  dd)t 
had  been  paid  to  said  corporation,  and  a 
release  of  said  mortgage  had  been  executed 
by  said  corporation  and  delivered  to  respond- 
ent. Said  attorney  testified  at  the  trial  that 
he  thought  it  was  eminently  proper  that 
the  mortgagor  should  be  informed  that  said 
corporation  had  become  insolvent,  and  that 
be  did  notify  them  of  that  fact  a  long  time 
after  said  mortgage  and  interest  had  been 
paid  in  full.  If  the  attorney  had  only  con- 
cluded that  It  was  eminently  proper  that 
.the  mortgagor  should  have  been  informed 
that  the  Bunnell  &  Eno  Investment  Company 
had  assigned  said  claim  to  his  client,  this  in- 
formation would,  no  doubt,  have  saved  the 
bringing  of  this  action,  and  also  have  saved 
his  client  the  loss  of  his  money.  Instead  of 
receiving  said  interest  payments  through  the 
First  National  Bank  of  Butte  City,  Mont., 
where  they  were  made  payable  by  said 
mortgage,  he  received  them  through  the  mort- 
gagee; and,  instead  of  filing  for  record 
in  the  proper  county  his  assignment  of  said 
mortgage,  and  notifying  the  mortgagor  of  his 
purchase  thereof,  under  the  advice  of  his 
attorney  he  failed  to  do  so.  By  his  acts  he 
constituted  the  Bunnell  &  Eno  Investment 
Company  his  agent  to  receive  the  payments 
of  Interest  and  principal  as  they  became  due 
on  said  note. 

Under  all  of  the  facts  In  this  case,  we  think 
It  clear  that  the  appellant  is  estopped  from 
claiming  that  the  Bunnell  &  Eno  Investment 
•  Company  was  not  his  agent  In  the  collec- 
tion of  the  amount  due  on  said  note.  He 
purchased  said  note  and  mortgage  on  the 


21at  day  of  June,  1887.  He  had  a  written 
contract  with  said  corporation  whereby  It 
became  responsible  for  the  payment  of  the 
interest  and  principal  of  said  note  when 
due,  and  that  said  corporatiMi  might  repur- 
chase said  note  and  mortgage  at  any  time 
It  saw  fit  to  do  so,  and  that  the  appellant 
should  not  foreclose  said  mortgage  within 
two  years  after  It  became  due.  He  failed 
to  record  his.  assignment  In  the  proper 
county;  he  failed  to  notify  the  mortgagors 
of  such  assignment;  he  accepted  through 
said  corporation  nine  interest  payments,  cov- 
ering a  period  of  four  years,  and  delivered 
the  nine  interest  coupons  therefor  to  the 
mortgagor;  and  those  facts,  In  connection 
with  others  disclosed  by  the  record,  estop- 
ped the  appellant  from  claiming  that  said 
corporation  was  not  his  agent  We  have 
not  overlooked  the  doctrine  ^laid  down  tn 
Hollinshead  v.  John  Stuart  &  Co.  (N.  D.) 
77  N.  W.  89,  42  L.  R.  A.  659;  Bronson  v. 
Ashlock  (Kan.  App.)  41  Pac.  1068;  Schultz 
V.  Sroelowitz,  191  111.  249,  61  N.  E.  92 ;  Blg- 
gerstaft  v.  Marston,  161  Mass.  101,  36  N. 
E.  785;  I>odge  v.  Bhrkenfeld.  20  Mont.  115, 
49  Pac.  590;  and  other  authorities  cited. 
The  doctrine  of  those  cases  is  not  applicable 
to  the  facts  in  this  case.  We  are  fully  sat- 
isfied that  the  appellant  is  not  entitled  to 
recover  against  the  defendant,  but  must  look 
to  his  agent,  the  defunct  Bunnell  &  Eno  In- 
vestment Company. 

The  Judgment  is  affirmed  with  costs  in  fa- 
vor of  respondent 

STOCKSLAGER,  C.  J.,  and  AIT.8HIE,  J, 
concur. 

On  Rehearing. 

AILSHIE,  J.  A  rehearing  was  granted  In 
this  case,  and  counsel  for  the  respective  par- 
ties have  filed  additional  briefs  and  reargued 
the  case.  The  appellant  has  devoted  most 
of  his  brief  to  a  discussion  of  the  proposi-- 
tlon  that  it  was  unnecessary  for  the  assignee 
of  the  note  and  mortgage  to  record  his  as- 
signment, and  that  the  recording  laws  of 
this  state  have  no  application  to  such  an  in- 
strument, and  that  the  assignee  was  not 
chargeable  with  negligence  for  a  failure  to 
record  it.  The  view  we  take  of  this  case 
makes  It  unnecessary  for  us  to  pass  upon 
that  question  here.  It  would  seem,  how- 
ever, that  under  our  recording  laws  a  pur- 
chaser of  mortgaged  realty,  who  has  neither 
actual  nor  constructive  notice  of  the  assign- 
ment of  the  mortgage  and  the  debt  secured 
thereby,  would  be  justified  in  applying  di- 
rectly to  the  mortgagee,  who  appears  by  the 
ofliclal  records  to  be  the  holder  of  the  in- 
cumbrance upon  his  realty,  and  that  he 
would  be  protected  by  law  tn  procuring  from 
the  mortgagee  such  release  of  the  incum- 
brance as  would  clear  the  record  title.  But 
we  rest  our  decision  upon  an  entirely  differ- 
ent question,  and  therefore  decline  to  pass 
upon  this  point.  After  a  further  examina- 
tion of  the  case,  we  are  of  opinion  that; 
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'Whether  or  not  the  defendant  succeeded  in 
establishing  the  agency  of  the  Bunnell  -  & 
Eno  Investment  Company  to  collect  the  prin- 
cipal and  Interest  in  this  case  for  the  as- 
signee, sufficient  facts  and  circumstances 
have  been  developed,  as  disclosed  by  the  rec- 
ord, to  justify  a.  court  of  equity  in  applying 
the  doctrine  of  estoppel  to  the  assignee,  Pen- 
nypacker.  It  is  quite  clear  from  the  facts 
of  the  case  that  either  the  appellant  or  re- 
spondent must  suffer  the  loss  of  the  amount 
represented  by  this  note  and  mortgage. 
Such  being  the  case,  by  all  the  known  rules 
of  equity  and  good  conscience  that  loss 
should  fall  upon  the  one  whose  action  and 
conduct,'  or  inaction  when  action  was  nec- 
essary, has  induced  or  made  possible  such 
loss.  It  seems  to  us  that  the  conduct  of  the 
appellant  has  contributed  the  greater  cause 
toward  the  loss  in  this  case. 

The  contract  and  agreement  accompany- 
ing the  assignment  of  the  note  and  mortgage 
are  as  follows: 

"For  value  received  the  Bunnell  &  Eno 
Investment  Company  hereby  agrees  as  to 
the  annexed  note  made  by  James  F.  Belk 
and  Sarah  M.  Belk  to  said  company  or  order 
for  Eight  Hundred  and  Fifty  »<>/ioo  Dollars, 
dated  March  1st,  1902,  and  secured  by  mort- 
gage of  even  date  therewith. 

"First  That  it  will  pay  semiannual  in- 
terest thereon  at  the  rate  of  six  per  cent,  per 
annum  one  day  after  the  same  becomes  due 
in  case  of  default  in  payment  thereof  by  the 
maker. 

"Second.  That  in  the  event  of  the  nonpay- 
ment of  the  principal  of  said  note  when  the 
same  becomes  due  and  payable  it  will  pay 
to  the  owner  and  holder  .thereof  within  two 
years  after  Its  maturity  Eight  Hundred  and 
Fifty  <>»/ioo  Dollars  principal  or  such  part  of 
said  sum  as  may  remain  unpaid  on  said  note. 

"Third.  That  it  will  make  sncli  payments 
of  interest  and  principal  at  the  office  of  Wil- 
liam McGeorge,  Jr.,  Bullitt  Building,  Phila- 
delphia, Pa.  Provided,  That  at  any  time  the 
said  The  Bunnell  &  Eno  Investment  Com- 
pany shall  tender  to  the  legal  holder  of  said 
note  the  sum  of  Eight  Hundred  and  Fifty 
oo/ioo  Dollars  principal  or  such  part  of  sJEtid 
sum  as  may  be  unpaid  thereon  with  accrued 
interest,  the  said  holder  shall  thereupon  en- 
dorse without  recourse  and  deliver  said  note 
together  with  the  mortgage  securing  the 
same,  properly  assigned  to  the  said  Bunnell 
and  Eno  Investment  Company,  or  if  he  shall 
elect  not  to  do  so,  then  this  agreement  shall 
become  and  henceforth  be  null  and  void. 
And  provided  also  that  any  suit  commenced 
by  the  holder  to  collect  said  note  or  to  fore- 
close the  mortgage  securing  the  same  before 
the  expiration  of  two  years  from  its  ma- 
turity without  the  consent  in  writing  of  the 
Bunnell  &  Eno  Investment  Company,  shall 
render  this  agreement  void," 
— And  appear  to  be  in  the  Identical  language 
of  the  agreement  considered  by  the  Supreme 
Court  of  Texas  In  Cunningham  v.  McDon- 


ald, 83  S.  W.  372,  upon  which  appellant 
placed  great  reliance  on  the  rehearing  of  this 
case.  Xotwithstandlng  our  great  respect  for 
and  confidence  In  that  distinguished  court, 
we  are  unable  to  agree  with  it  as  to  the 
meaning  and  Import  of  this  Instrument.  We 
think,  rather,  that  the  Court  of  Civil  Ap- 
peals of  that  state  took  the  correct  view  of 
this  agreement  ^ee  Cunningham  v.  McDon- 
ald, 80  S.  W.  871,  and  81  S.  W.  52.  In  the 
fii'st  place,  the  appellant  required  the  Bun- 
nell &:  Eno  Investment  Company  to  guar- 
anty the  payment  of  the  principal  and  inter- 
est as  the  same  should  fall  due;  and  while 
doing  this  the  investment  company,  on  the 
other  band,  required  the.  stipulation  that  it 
should  have  the  right  to  repurchase  the  notes 
and'  mortgage  at  any  time  within  two  years 
after  maturity,  and  obligated  the  appellant 
not  to  institute  foreclosure  proceedings  with- 
in that  period  of  time,  under  penalty  of  for- 
feiture of  the  guaranty.  This  certainly 
amounted  to  such  an  interest  retained  in  the 
paper  thus  transferred  as  to  require  a  con- 
sideration passing  from  the  appellant  to  the 
guarantor,  to  satisfy  and  discbarge  it.  In 
other  words,  this  interest  could  only  be  paid, 
for  and  satisfied  by  a  surrender  of  the  guar- 
anty and  obligation  of  the  company  to  pay 
in  case  of  default.  In  the  second  place,  un- 
der the  contract  of  the  mortgagor  the  prin- 
cipal and  coupon  interest  notes  were  made 
payable  at  the  First  National  Bank  of  Butte, 
Mont  But  Pennypacker,  under  this  agree- 
ment of  guaranty  and  assignment,  obligated 
the  Bunnell  &  Eno  Investment  Company  to 
pay  all  these  notes  within  one  day  after  ma- 
turity at  the  office  of  William  McGeorge, 
Jr.,  in  the  Bullitt  Building,  Philadelphia,  Pa. 
It  is  evident  from  this  provision  that  the  as- 
signee, Pennypacker,  did  not  contemplate 
dealing  In  any  respect  with  th,e  mortgagor,  ' 
but  looked  entirely  to  the  mortgagee,  the 
Bunnell  &  Eno  Investment  Company.  It  is 
clear  that  this  paper  could  not  be  at  the  First 
National  Bank  in  Butte  at  maturity,  and  also 
at  McGeorge's  office  at  Philadelphia  one  day 
after  inaturity;  and  it  is  equally  as  clear  to 
our  minds  that  the  appellant  did  not  mean 
to  hold  the  paper  in  Philadelphia  until  one 
day  after  maturity,  and  thereafter  suffer  a 
loss  of  interest  for  a  period  of  seven  or  eight 
days  that  would  be  required  for  its  trans- 
mission from  Philadelphia  to  Butte,  and  the 
return  of  the  money  therefor  in  case  the 
guarantor  failed  to  pay.  It  is  a  matter  of 
such  general  practice  that  we  do  not  need 
to  look  to  a  court  record  to  find  evidence  of 
It  that  the  owners  and  holders  of  such  paper 
uniformly  send  out  notice  in  advance  of  ma- 
turity to  the  person  or  corporation  responsi- 
ble therefor,  and  from  whom  they  expect  to 
collect  the  same.  In  this  case  the  appellant 
never  at  any  time  dealt  with  the  respondent, 
nor  did  he  ever  attempt  to  collect  either 
principal  or  Interest  from  the  respondent  un- 
til after  the  failure  of  the  Bunnell  &  Eno 
Investment  Company,  at  which  time  hid 
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counsel  considered  It  "eminently  proper  that 
the  mortgagor  should  be  informed"  as  to  the 
insolvency  of  the  mortgagee.  The  appellant 
.  has  knowingly  permitted  the  mortgagee  to 
continue  Its  relation  and  conduct  toward  the 
mortgagors  and  their  successor,  the  respond- 
ent, the  same  since  the  assignment  of  the 
paper  as  before — dealing  with  It  as  the  law- 
ful holder  thereof— and  has  by  his  controct 
and  conduct  with  the  mortgagee  encouraged, 
and,  in  substance,  enjoined  on  It  the  neces- 
sity of,  a  continuation  of  that  relation,  until 
now,  in  justice  and  fairness  to  the  respond- 
ent, he  should  not  be  permitted  to  deny  the 
authority  of  the  mortgagee  to  collect  the 
money  and  release  and  discharge  the  secu- 
rity. He  would  not  disclose  himself  to  or 
deal  with  the  maker  of  the  paper  so  long  as 
the  guarantor  was  solvent,  and  now  he 
should  not  be  permitted  to  disclose  and  as- 
sert himself  as  an  Indorsee  before  maturity, 
when  to  do  so  will  be  to  force  the  owijer  of 
the  security  to  pay  the  claim  a  second  time. 

There  Is  sufficient  evidence  tn  the  record 
to  sustain  the  judgment  in  this  case,  and  It 
win  therefore  be  affirmed,  with  costs  to  re- 
spondent. 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 


ai  Idaho,  1) 
BELLE  CITY  MFG.  CO.  v.  FRIZZBLL. 
(Supreme  Court  of  Idaho.     May  9,  1905.) 

1.  FOBEIGN    COBPOBATIONS    DOING    iSUSINGSS 

WiTuiN  Tms  State. 

A  foreign  corporation  that  jnannfactares 
farm  machinery  in  another  Btate,  and  sells  the 
same  to  citizens  of  this  state  upon  orders  to  be 
approved  by  it,  taken  either  by  a  local  or  tran- 
sient agent,  and,  if  approved,  the  machinery  to 
be  shipped  into  the  state  pursuant  to  such  or- 
der, does  not  come  within  the  provisions  of  sec- 
tion 2G53  of  the  Revised  Statutes  of  1887,  as 
amended  by  act  approved  March  10,  1903  (Sess. 
Laws  1903,  p.  49). 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  {§  2520-2527.] 

2.  Same— DDT1B8. 

Such  corporation  so  making  sales  is  not 
required  by  the  provisions  of  said  section  to 
have  a  designated  place  of  business  in  this 
state,  or  to  file  its  articles  of  incorporation 
with  the  county  recorder  and  Secretary  of  State, 
or  defSignate  an  agent  upon  whom  service  of 
process  may  be  made. 

3.  SAME— Interstate  Comhebce. 

Business  conducted  as  shown  by  the  facts 
in  this  case  is  simply  interstate  commerce.  It 
was  intercourse  and  traffic  resulting  in  the  pur- 
chase and  sale  of  farm  machinery,  and  not  the 
"doing  of  business,"  within  the  meaning  of  that 
phrase  as  used  in  said  section  2G53,  Rev.  St. 
1887. 

[Ed.  Note. — ^For  cases  in  point,  see  'vol.  10, 
Cent.  Dig.  Commerce,  S  29.] 

4.  Same— CoNSTiTtrriONAL  Law. 

The  Legislature  cannot  impose  conditions 
or  limitations  upon  the  right  of  a  foreign  cor- 
poration to  make  contracts  in  the  state  for  car- 
rying on  interstate  commerce  between  the  states. 

5.  Same. 

The  provisions  of  the  above  section  were 
not  intended  to,  and  do  not,  interfere  with  in- 
terstate commerce,  but  apply  only  to  corpora- 


tions  actually    doing   or   condncting   business 
witbip  the  state. 
6.  Same. 

A  state  Legislature  is  prohibited  from  pla- 
cing any  restrictions  upon  interstate  commerce. 
That  power  is  reserved  to  Congress. 
(Sylltibns  by  the  Court) 

Appeal  from  District  Court,  Latah  County; 
Edgar  C.  Steele,  Judge. 

Action  by  the  Belie  City  Manufacturing 
Company  against  J.  H.  Frizzell.  Judgment 
for  plalnticr,  and  defendant  appeals.  Affirm- 
ed. 

Stewart  S.  Denning,  for  appellant  Orland, 
Smith  &  French,  for  respondent 

SULLIVAN,  J.  The  respondent  in  this  ac- 
tion is  a  foreign  corporation  organized  and 
doing  business  under  the  laws  of  the  Btate 
of  Wisconsin,  and  is  engaged  In  the  manu- 
facture of  threshing  machines  and  farm  ma- 
chinery, and  selling  the  same  in  the  various 
states  of  the  Union.  On  the  26th  day  of 
June,  1903,  the  defendant,  who  Is  the  appel- 
lant here,  gave  an  order  to  one  M.  J.  Shields, 
of  Moscow,  Idaho,  for  a  threshing  machine, 
which  order  was  taken  on  blanks  furnished 
by  the  respondent  corporation  to  said  Shields, 
and  It  Is  provided  In  said  order  that  the  same 
Is  taken  subject  to  the  approval  of  said  cor- 
poration. It  appears  that  said  order  was  ac- 
cepted, and  the  threshing  machine  and  other 
machinery  connected  therewith  were  sent  to 
the  said  Shields,  at  Moscow,  an4  were  there- 
after delivered  by  him  to  the  appellant,  the 
purchase  price  thereof  being  ?615,  for  which 
the  respondent  gave  bis  two  promissory 
notes,  one  for  $307.50,  payable  on  the  Ist  day 
of  November,  1903-,  and  the  other  for  the 
same  amount,  payable  on  November  Ist, 
1904,  with  Interest  on  each  at  the  rate  of  8 
per  cent  per  annum.  Appellant  having  fail- 
ed to  make  the  payments  as  agreed,  this 
suit  was  brought  to  enforce  the  collection  of 
said  promissory  notes.  In  his  answer  the  ap- 
pellant admitted  certain  allegations  of  the 
complaint  and  denied  others,  and  the  af- 
firmative defense  is  made  that  the  respond- 
ent, not  having  complied  with  the  provisions 
of  the  act  of  the  Legislature  approved  March 
10,  1903  (Sess.  Laws  1903,  p.  49),  requiring 
a  foreign  corporation,  before  doing  business 
In  the  state  of  Idaho,  to  file  articles  of  In- 
corporation with  the  county  recorder  where 
its  principal  place  of  business  Is  situated, 
and  with  the  Secretary  of  State,  and  desig- 
nate an  agent  upon  whom  service  of  process 
may  be  made,  cannot  maintain  this  action  for 
that  reason.  A  demurrer  was  interposed  to 
this  defense,  which  was  sustained  by  the 
court,-  and  thereafter  Judgment  was  entered  • 
against  the  appellant  as  prayed  for  in  the 
complaint. 

Counsel  for  appellant  has  failed  to  comply 
with  that  provision  of  paragraph  1  of  rule  6 
of  the  rules  of  this  court  which  requires  the 
brief  to  contain  a  distinct  enumeration  of 
the  several  errors  «^ig^e«%y  «iHJv?J»i^l^'^ 
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from  his  brief  that  bis  only  contention  Is 
that  the  plaintiff,  being  a  foreign  corporation 
and  not  baTing  complied  with  the  provisions 
of  the  act  of  the  Legislature  above  cited.  In 
not  filing  its  articles  of  incorporation  as  there- 
by required,  and  designating  an  agent  upon 
whom  service  of  process  may  be  made,  can- 
not maintain  this  action  for  that  reason.  The 
act  referred  to  is  an  act  amending  section 
2653  of  the  Revised  Statutes  of  1887,  and 
was  approved  March  10,  1003,  and  went  into 
effect  60  days  thereafter,  which  was  prior  to 
the  date  of  the  contract  referred  to  in  this 
action.  Said  act  provides,  among  other 
things,  that  a  foreign  corporation,  before 
"doing  business"  in  this  state,  must  file  its 
articles  of  incorporation  with  the  county  re- 
corder of  the  county  in  which  is  designated 
Its  principal  place  of  business,  and  also  file 
such  articles  with  the  Secretary  of  State,  and 
designate  some  person  in  such  county  upon 
whom  process  may  be  served.  It  Is  also  pro- 
vided that  "no  contract  or  agreement  made 
in  the  name  of,  or  for  the  use  or  benefit  of 
such  corporation  prior  to  the  making  of  such 
filings  as  first  herein  provided  can  be  sued 
apon  or  be  enforced  in  any  court  of  this 
state  by  such  -corporation.    •    *    •" 

The  only  question  presented  for  decision 
Is  whether,  under  the  facts  of  this  case,  the 
respondent  was  "doing  business  in  this 
state,"  according  to  the  meaning  of  that 
phrase  as  used  in  said  act;  and,  if  it  is  not, 
that  Is  the  end  of  this  case. 

It  Is  contended  by  counsel  for  appellant 
that  although  the  respondent  manufactured 
Its  machinery  In  the  state  of  Wisconsin,  and 
simply,  took  orders,  as  above  stated,  for  the 
sale  of  such  machinery  within  the  state  of 
Idaho,  it  comes  within  the  provisions  of  said 
act,  and  cannbt  maintain  this  action.  We 
cannot  agree  with  counsel  In  that  contention. 
The  Legislature  never  intended  that  that  law 
should  apply  to  foreign  corporations,  except 
those  actually  engaged  in  business  within 
the  state,  and  excludes  Interstate  commerce. 
And  It  was  not  Intended  to  apply  to  Inter- 
state commerce  between  corporations  or  citi- 
zens of  other  states  and  citizens  or  corpora- 
tions  of  this  state.  In  Iron  Works  v.  Cohen 
(Colo.  App.)  43  Pac.  667,  under  a  law  similar 
to  the  one  In  question,  it  was  held  that  a 
single  sale  of  machinery  within  the  state  by 
a  foreign  corporation  is  not  within  a  statute 
prohibiting  such  corporations  "doing  busi- 
ness" In  the  state '  before  complying  with 
certain  coadltlons,  such  as  filing  articles  of 
incorporation.  Babbitt  v.  Field  (Ariz.)  52 
Fac.  775.  And  In  Lumber  Company  v.  Hol- 
liert  (Sup.)  39  N.  Y.  Supp.  432,  it  was  held 
that  the  procuring  In  New  York  of  orders 
for  goods  by  traveling  agents  of  a  foreign  cor- 
poration, which  orders  are  to  be  transmitted 
to  the  hpme  office  of  the  corporation  for  ap- 
proval, after  which  the  goods  are  to  be  ship- 
ped from  such  office  to  the  buyer  In  New 
York,  does  not  constitute  "doing  business," 
within  the  law  requiring  foreign  corporations 


to  obtain  a  certificate  of  authority  to  do  busi- 
ness In  New  York.  And  in  People  v.  Rob- 
erts (Sup.)  48  N.  Y.  Supp.  1028,  a  foreign 
corporation  having  its  chief  place  of  busi- 
ness in  a  foreign  state,  with  no  office  or 
place  of  business  in  New  York,  constituted 
a  certain  firm,  with  a  regular  place  of  busi- 
ness in  that  state,  its  selling  agents.  Those 
agents  forwarded  orders  to  said  corporation, 
which,  after  approval,  were  filled  at  the  com- 
pany's factories.  The  agents  received  as 
compensation  a  commission.  Consignments 
were  also  made  at  frequent  Intervals  to  said 
agents,  who  filled  some  local  orders.  Under 
that  state  of  facts,  it  was  held  that  the  cor- 
I>oratlon  was  not  doing  business  in  the  state, 
within  the  laws  provided  for  taxing  corpora- 
tions doing  business  In  the  state. 

So  far  as  the  transaction  In  the  case  at 
bar  Is  concerned.  It  was  simply  and  purely 
Interstate  commerce.  The  machine  was  mait- 
ufactured  In  Wisconsin,  and  shipped  direct 
from  the  manufa,ctory,  without  the  state^ 
as  per  said  order,  to  the  appellant,  within 
the  state  of  Idaho,  or  to  M.  3.  Shields  to  be 
delivered  to  the  appellant.  "Interstate  com- 
merce" is  defined  as  follows  in  17  Am.  & 
Btog.  Ency.  of  Law  (2d  Ed.)  p.  61:  "Inter- 
state commerce,  or  commerce  among  the 
several  states  of  the  Union,  is  commerce 
which  concerns  more  states  than  one.  Strict- 
ly considered,  it  consists  in  Intercourse  and 
traffic;  Including  in  these  terms  navigation 
and  the  transportation  and  transit  of  per- 
sons and  property,  as  well  as  the  purchase, 
sale,  and  exchange  of  commodities."  See, 
also,  Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196,  5  Sup.  Ct.  826,  29  L.  Ed.  159.  As  stated 
In  Norfolk  R.  Co.  v.  Pennsylvania,  136  U. 
S.  114,  10  Sup.  Ct  958,  34  L.  Ed.  394,  "It 
Is  settled  by  numerous  decisions  of  this 
court  that  a  state  cannot,  under  the  guise 
of  a  license  tax,  exclude  from  its  Jurisdic- 
tion a  foreign  corporation  engaged  In  Inter- 
state commerce,  or  Impose  any  burdens  upon 
such  commerce  within  its  limits."  That 
rule  is  too  well  settled  to  require  further 
citation  of  authorities.  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  S.  727,  5  Sup.  Ct  739,  28 
L.  Ed.  1137,  was  a  case  of  a  contract  made 
in  Colorado  by  an  Ohio  corpo;a:tlon  to  build 
and  deliver  in  Colorado  certain  machinery, 
and  the  Colorado  party  to  pay  for  It  The 
court  held  that  that,  was  not  the  carrying 
on  of  business  in  Colorado,  within  the  mean- 
ing of  Its  statute  regarding  foreign  corpo- 
rations, containing  provisions  similar  to  our 
own.  It  is  said  in  that  case:  "So  It  is 
clear  that  the  statute  cannot  be  construed 
to  impose  upon  a  foreign  corporation  limita- 
tions of  its  right  to  make  contracts  in  the 
state  for  carrying  on  commerce  between 
the  states,  for  that  would  make  the  act  an 
invasion  of  the  exclusive  right  of  Congress 
to  regulate  commerce  within  the  several 
states."  As  bearing  on  interstate  commerce, 
see  In  re  Kinyon  (Idaho)  75  Pac.  268;   In  re 

Abel  (Idaho)  77  Pac.  621.  ^r^n]r> 
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If  tbe  Legislature  Intended  to  apply  the 
provisions  of  tbe  law  under  consideration 
to  facts  such  as  those  Involved  In  the  case 
at  bar,  It  must  be  held  unconstitutional,  as 
in  violation  of  the  commerce  clause  of  the 
federal  Constitution.  But  we  do  not  think 
the  Legislature  intended  to  have  it  applied 
to  transactions  such  as  those  Involved  in 
the  case  at  bar — in  other  words,  interstate 
commerce.  A  state  cannot  require  a  for- 
eign corporation  engaged  In  Interstate  com- 
merce to  designate  an  agent  or  have  a  place 
of  business  within  the  state..  It  is  said  In 
Am.  &  Bug.  Etacy.  of  Law  (2d  Ed.)  vol.  17, 
pp.  106,  107,  as  follows:  "The  state  cannot 
impose  conditions  or  limitations  upon  the 
right  of  a  foreign  corporation  to  make  con- 
tracts In  the  state  for  carrying  on  commerce 
between  the  states."  And  again  It  says:  "A 
^tate  statute  providing  that  no  foreign  cor- 
poration doing  businesg  in  the  state  can 
maintain  any  action  with  reference  to  such 
business,  unless  It  has  filed  a  copy  of  Its 
charter,  paid  the  required  fees,  and  secured 
a  certificate.  Is  void  as  an  Interference  with 
interstate  commerce,  so  far  as  the  business 
of  a  foreign  corporation  constitutes  Inter^ 
state  commerce.  Interstate  commerce  may 
be  carried  on  and  sales  negotiated  either  by 
agents  within  the  state,  or  commercial 
agents  or  drummers,  or  by  correspondence." 
One  of  the  cases  principally  relied  upon  by 
the  appellant  Is  Diamond  Glue  Company  v. 
U.  S.  Glue  Co.,  187  U.  S.  611,  23  Sup.  Ct 
200,  47  L.  Ed.  328.  In  that  case  the  plain- 
tiff was  an  Illinois  corporation,  and  entered 
Into  a  contract  with  the  defendant,  a  Wis- 
consin corporation,  by  which  It  was  to  have 
the  management  of  the  manufactory  of  glue 
In  a  factory  within  the  state  of  Wisconsin, 
and  was  to  assist  in  the  operation  of  such 
factory,  and  kept  It  supplied  with  a  super- 
intendent, and  was  to  control  and  handle 
and  sell  the  output  of  the  factory.  That 
was  correctly  held  to  be  "transacting  busi- 
ness" within  the  state,  within  the  meaning 
of  the  AVisconsin  statute  forbidding  foreign 
corporations  transacting  business  within  the 
state  until  they  had  filed  a  copy  of  their 
charter  with  the  Secretary  of  State.  In  that 
case  the  Illinois  corporation  was  actually 
transacting  and  doing  business  in  Wiscon- 
sin— was  manufacturing  glue  there — and  the 
court  properly  held  that  It  came  within  the 
provisions  of  tbe  laws  of  Wisconsin,  and  It 
is  not  In  point  in  the  case  at  bar. 

Counsel  for  appellant  have  cited  many 
cases,  and  we  have  examined  the  most  of 
tliem,  and  find  that  they  contain  some  pe- 
culiar features  which  takes  them  out  of 
tlie  rule  applicabie  to  Interstate  commerce, 
and  are  therefore  held  to  be  doing  business 
within  the  meaning  of  the  law  of  those  par- 
ticular states.  Many  of  them  are  cases 
not  involving  the  question  of  Interstate  com- 
merce, such  as  writing  insurance,  which  is 
held  not  to  be  Interstate  commerce.  See 
Paul  V.  Virginia,  8  Wall.  108,  19  U  Ed.  357. 


The  case  of  Chattanooga  Nat.  Bank  t.  Den- 
son,  186  U.  S.  408,  23  Sup.  Ct  630,  47  L.  Ed. 
871,  cited  by  appellant,  is  a  case  for  the  loan 
of  money,  and  does  not  Involve  tM  question 
of  interstate  commerce,  and  Is  not  applicable 
to  the  case  at  bar.  The  law  In  question  only 
applies  to  corporations  that  are  actually  do- 
ing or  conducting  business  within  tbe  state, 
and  was  not  Intended  to  apply  to  corpora- 
tions engaged  In  "interstate  commerce." 
The  Supreme  Court  of  the  United  States,  by 
numerous  decisions,  has  defined  the  term 
"Interstate  commerce,"  and  any  state  legis- 
lative act  that  hinders  or  interferes  with 
or  places  restrictions  upon  such  commerce 
Is  In  violation. of  the  commerce  clause  of 
the  federal  Constitution.  No  restriction  can 
be  imposed  upon  interstate  commerce  by  a 
state.  That  power  is  reserved  to  Congress. 
The  Judgment  of  the  trial  court  is  afiarm- 
ed,  with  costs  In  favor  of  respondent 

STOCKSLAGER,  C.  J.,  and  AILSHIE,  J^ 
concur. 


01  Idabo,  14) 

McDonald  t.  doust. 

(Supreme  Court  of  Idabo,  May  12,  1905.     On 
Rebearioir.  May  26,  1905.) 

1.  CONSMTDTIONAL  L\W— ACT  ABOLISHINO  A 

ooxtrtt  —  poweb    of    lkoisi.atube    oveb 

Counties. 

1.  Section  1  of  article  18  of  the  Constitution 
recognizes  the  counties  organized  and  existing 
at  the  date  of  its  adoption,  and  it  is  not  within 
the  power  of  the  Legislature  to  destroy  or 
abolish  such  governmental  organizations. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent  Dig.  Counties,  g  2.] 

2.  SAltE. 

Acts  inconsistent  with  thp  spirit  of  the 
Constitution  are  as  much  prohibited  by  its 
terms  as  are  acts  specifically  enumerated  and 
forbidden  therein. 

[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Cent  Dig.  Constitutional  Law,  {  38.] 

3.  Saue. 

Act  of  the  Legislature  approved  February 
28,  1f>05,  entitled  "An  act  to  aljolish  the  county 
of  Kootenai  within  the  state  of  Idaho,  and 
create  and  organize  the  counties  of  Lewis  and 
Clark  within  said  state,  define  the  boundaries 
thereof,  and  locate  tlie  county  scats  of  Lewis 
and  Clark  counties,  apportion  the  debt  of  Koo- 
tenai county,  between  Lewis  and  Clark  coun- 
ties, and  to  provide  for  the  appointment  of  of- 
ficers in  said  Lewis  and  Clark  counties,  and 
for  transcribing  a  portion  of  the  records  of 
Clark  county,  and  to  constitute  said  counties 
of  Lewis  and  Clark  a  part  of  the  First  Judicial 
District  of  the  state  of  Idaho,"  is  unconstitu- 
tional and  void,  in  that  it  attempts  to  abolish 
and  destroy  an  organized  county  of  the  state. 

Stockslager,  C.  J.,  dissenting. 

(Syllabus  by  the  Court) 

Application  of  Charles  A.  McDonald  for 
writ  of  mandamus.  Alternative  writ  quashed 
and  action  dismissed. 

Edwin  McBee,  Ezra  Whitia,  C.  W.  Beale, 
Herman  H.  Taylor,  and  McClear  &  Burgan, 
for  petitioner.  Fremont  Wood,  Edgar  Wil- 
son, and  Charles  L.  HeiUuan,.for  defendant 
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AII^HIE,  J.  This  Is  an  original  applica- 
tion by  the  plaintiff,  praying  for  the  Issu- 
ance of  a  writ  of  mandate.  The  plalntUF 
alleges  that  at  the  general  election  held  in 
NoTember,  1904,  the  defendant,  Edwin  Dohst, 
was  duly  elected  sheriff  of  the  county  fit 
Kootenai,  and  thereafter  qualified  and  en- 
tered upon  tlte  discharge  of  his  duties  as 
such  sheriff;  that  thereafter  the  Legislature 
passed  an  act  abolishing  the  county  of  Koo- 
tenai, and  creating  the  counties  of  Lewis  and 
Clark,  and  that  by  the  provisions  of  the  act 
the  Governor  was  authorized  and  directed  to 
Appoint  county  officers  for  each  of  the  new 
counties,  and  that  in  accordance  therewith 
he  appointed  the  plaintiff  as  sheriff  of  the 
county  of  Clark,  and  that  plaintiff  Immedi- 
ately entered  upon  the  discharge  of  his  du- 
ties as  such  sheriff,  and  demanded  of  the  de- 
fendant, as  the  former  sheriff  of  Kootenai 
county,  that  he  deliver  over  to  plaintiff  the 
records,  money,  property,  and  prisoners  with- 
in his  care  and  custody,  belonging  to  the 
county  of  Clark;  and  that  the  defendant  re- 
fuses So  to  do.  The  defendant  demurred  to 
the  petition,  and  at  the  same  time  answered, 
and  under  both  bis  demurrer  and  answer 
urges  that  the  act  abolishing  Kootenai  county 
and  creating  the  counties  of  Lewis  and 
Clark  Is  unconstitutional  and  void.  The  act 
In  question  was  approved  on  the  2Sth  day  of 
February,  1905,  and  is  entitled  "An  act  to 
abolish  the  county  of  Kootenai  within  the 
state  of  Idaho,  and  create  and  organize  the 
cotmties  of  Lewis  and  Clark  within  said  state, 
define  the  boundaries  thereof,  and  locate  the 
county  seats  of  Lewis  and  Clark  counties, 
apportion  the  debt  of  Kootenai  county,  be- 
tween Lewis  and  Clark  counties,  and  to 
provide  for  the  appointment  of  officers  in 
said  I^wis  and  Clark  counties,  and  for  tran- 
scribing a  portion  of  the  records  of  Clark 
county,  and  to  constitute  said  counties  of 
Lewis  and  Clark  a  part  of  the  First  Judi- 
cial District  of  the  state  of  Idaho."  Section 
1  of  the  act  is  as  follows:  "The  county  of 
Kootenai  in  the  state  of  Idaho,  shall  be  and 
Is  hereby  abolished  and  the  county  of  Lewis 
and  the  county  .of  Clark  In  said  state  are 
hereby  created,  and  said  comities  of  Lewis 
and  Clai^  shall  embrace'  all  the  territory 
heretofore  included  within  the  boundary  of 
said  Kootenai  county."  By  the  further  pro- 
visions of  the  act,  the  territory  comprising 
Kootenai  county  is  divided  between  the  two 
new  counties,  and  the  county  seat  of  Lewis 
county  Is  established  at  Sandpoint,  and  that 
of  Clark  at  Cceur  d'Alene  City.  It  contains 
an  emergency  clause  whereby  the  act  goes 
into  effect  Immediately  upon  its  approval, 
and  the  Governor  is  directed  to  appoint  offi- 
cers for  the  two  counties  within  ten  days 
after  the  approval  of  the  act;  but  there  Is 
no  provision  In  the  bill  for  the  continuation 
or  carrying  on  of  county  government  from 
the  time  the  act  goes  into  effect  until  the  new 
officers  qualify.  By  section  1  of  this  act  the 
county  of  Kootenai  is  abolished,  and  from 


the  Identical  territory  formerly  constituting 
and  comprising  that  county  two  counties  are 
created,  to  be  known  as  Lewis  and  Clark, 
respectively.  To  my  mind  the  controlling 
and  in  fact  the  only  serious  question  in  this 
case  is  the  power  of  the  Legislature  to  abol- 
ish and  destroy  a  county  existing  at  the  time 
of  the  adoption  of  the  Constitution.  If  this 
question  be  resolved  in  favor  of  the  exer- 
cise of  such  power,  then,  in  my  judgment, 
the  act  under  consideration  must  stand.  If 
such  power  does  not  exist,  then  the  act  la 
unconstitutional  and  void. 

Article  18  of  the  Cmistitution  is  entitled 
"County  Organization."  Section  1  of  that 
article  reads:  "The  several  counties  of  the 
territory  of  Idaho,  as  they  now  exist,  are 
hereby  recognized  as  legal  subdivisions  of 
this  state."  Section  2  of  the  same  article  pro- 
vides that  "no  coimty  seat  shall  be  removed 
unless  upon  petition  of  a  majority  of  the 
qualified  electors  of  the  county,  voting  on 
the  proposition  at  a  general  election,  shall 
vote  in  favor  of  such  removal.  •  •  •" 
Section  3  of  the  same  article'  provides  that  no 
county  shall  be  divided,  and  the  portion  cut 
off  be  attached  to  another  county,  without 
first  submitting  the  question  to  a  vote  of  the 
pfeople  In  the  portion  to  be  detached.  By 
section  4  It  Is  provided  that  "no  new.  coun- 
ties shall  be  established  which  shall  reduce 
any  county  to- an  area  of  less  than  four  hun- 
dred square  miles.  ♦  •  •  Nor  shall  any 
new  county  be  formed,  which  shall  have  an 
area  of  less  than  four  hundred  square  miles. 
•  •  •"  The  only  Instance  in  which  these 
provisions  of  the  Constitution  have  been  di- 
rectly under  consideration  by  this  court  was 
in  People  v.  George,  3  Idaho  (Hash.)  72,  26 
Pac.  983.  In  that  case  three  separate  opin- 
ions were  filed  by  the  justices  of  this  court. 
Mr.  Justice  Huston,  In  his  concurring  opin- 
ion, held  that  the  Legislature  was  without 
the  power  or  authority,  under  the  Constitu- 
tion, tO/  abolish  a  county.  Mr.  Justice  Mor- 
gan, who  filed  the  principal  majority  opin- 
ion, held  that  the  act  of  the  Legislature  cre- 
ating and  establishing  the  counties  of  Alta 
and  Lincoln  from  the  identical  territory 
formerly  constituting  Alturas  and  Logan  was 
a  palpable  evasion  of  the  Constitution,  by 
doing  in  an  indirect  manner  that  which  the 
Constitution  forbids  being  done  dlrectiy,  and 
that  the  evasion  consisted  in  the  attempt  to 
cut  off  a  portion  of  one  county  and  attach  it 
to  another  county  without  submitting  the 
question  to  a  vote  of  the  people  affected 
thereby.  Chief  Justice  Sullivan,  dissenting 
from  the  views  announced  by  the  majority 
of  the  court,  expressed  the  opinion  that  the 
Legislature  had  plenary  power  in  both  the 
abolition  and  creation  of  counties.  It  is  true 
that  several  cases  have  been  before  our 
court  involving  acts  abolishing  old  and  cre- 
ating new  counties,  but  in  none  of  those 
cases  has  the  question  here  involved  been 
directly  in  issue  or  squarely  passed  upon  by 
our  court    In  Doan  v.  go^rd^c^f  ^n^Js^g^-^ 
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«r8,  3  Idaho  (Hasb.)  38,  26  Pae.  167,  It  was 
held  that  section  2,  art  18,  of  the  CoHstitu- 
tlon,  does  not  apply  to  the  location  of  a  coun- 
ty seat  consequent  upon  the  creation  of  a 
new  county.  In  Wright- v.  Kelley,  4  Idaho, 
624,  43  Pac.  565,  the  court  declined  to  pass 
upon  the  constitutionality  of  an  act  of  the 
Legislature  creating  Blaine  county  on  the 
ground  that  such  question  could  not  be  raised 
upon  application  for  writ  of  mandate  by  a 
private  party. ,  In  BelleTue  Water  Company 
T.  Stocl^slager,  4  Idaho,  636,  43  Pac.  568,  it 
was  held  that  the  constitutionality  of  an  act 
creating  Blaine  county  could  hot  be  tested 
upon  application  of  a  private  party  for  a 
writ  of  prohibition.  In  Blaine  County  v. 
Heard,  5  Idaho,  6,  45  Pac.  890,  it  was  held 
that  the  court  could  not  examine  the  legisla- 
tive Journals  for  the  purpose  of  ascertaining 
the  motives  of  the  Legislature  for  the  pas- 
sage of  an  act.  The  opinion  in  that  case  con- 
cludes by  saying  that  the  act  establishing 
Blaine  county  is  constitutional,  but  that  ex- 
pression seems  to  have  followed  from  the 
court's  conclusion -that  it  could  not  examine 
into  the  legislative  motive,  rather  than  from 
any  other  point  considered.  It  is  evident 
from  that  opinion  that  the  court  did  not  con- 
sider or  pass  upon  the  constitutional  au- 
thority of  the  Legislature  to  abolish  a  coun- 
ty. This  is  clearly  apparent  when  we  re- 
member that  the  writer  of  this  latter  opinion 
had  stated  his  position  in  People  v.  George 
that  a  county  could  not  be  abolished  by  leg- 
islative act.  In  People  v.  Alturas  County,  6 
Idaho,  418,  55  Pac.  1067,  44  L.  R.  A.  122,  the 
constitutionullty  of  the  act  establishing 
Blaine  county  was  sustained  by  reason  of  the 
application  of  the  doctrine  of  estoppel,  and 
no  other  point  was  passed  upon  in  the  case. 
From  the  foregoing  it  is  fair  to  say  that  in 
this  state  there  is  no  expression  which  has 
the  approval  of  a  majority  of  the  court,  as 
constituted  at  the  time,  upon  the  identical 
question  under  consideration.  The  nearest 
approach,  as  above  stated,  was  in  the  George 
Case;  and  there  we  have  one  of  the  learned 
Justices  saying  the  Legislature  could  not 
abolish  a  county,  and  the  other  saying  that 
it  could  do  so,  and  the  third  holding  that 
that  particular  question  was  not  material  to 
the  determination  of  the  case  under  consid- 
eration. In  this  state  of  opinion  as  hereto- 
fore expressed  by  this  court,  I  have  felt  at 
liberty,  as  well  as  impelled  b^  duty,  to  make 
an  Independent  examination  of  this  question, 
and,  in  the  light  of  our  Constitution,  to  deter- 
mine, if  possible,  the  purposes  of  the  framers 
of  the  Constitution,  and  the  people  in  its 
adoption,  with  reference  to  the  creation,  or- 
ganization, dissolution,  and  destruction  of 
counties. 

At  the  outset  there  are  a  few  propositions 
which  are  conceded,  and  the  statement  of 
which  will  simplify  the  question  and  limit 
our  research.  Under  the  foregoing  provi- 
sions of  the  Constitution,  we  find:  (1)  No 
county  seat  can  be  removed  except  upon  a 


vote  of  the  people  and  two-thirds  of  the 
qualified  electors  voting  In  favor  of  the  re- 
moval; (2)  no  part  of  any  county  can  be 
cut  off  and  attached  to  another  county  with- 
out a  majority  of  the  people  in  the  territory 
to  be  cut  off  voting  In  favor  thereof;  (3)  no 
new  county  can  be  established  which  will 
reduce  an  old  county  to  an  area  of  less  than 
400  square  miles;  (4)  no  new  county  can  be 
created  which  shall  have  an  area  of  less 
than  400  square  miles;  (5)  the  Legislature 
may  create  new  counties.  The  act  under 
consideration,  if  It  is  valid  l^islation,  abol- 
ished the  county  of  Kootenai,  destroyed  all 
county  government  therein,  and,  of  course, 
abolished  the  seat  of  county  government. 
The  same  act  and  same  section  created  two 
new  counties  out  of  the  same  territory,  and 
gave  them  two  new  names,  viz.,  Lewis  and 
Clark.  The  object  to  be  attained  was  to 
have  two  counties  where  one  formerly  exist- 
ed. There  is  no  one  questions  in  this  case 
but  that  the  Legislature  had  the  power  to 
create  the  county  of  Lewis,  and  establish  the 
county  seat  thereof  at  Sandpolnt,  had  they 
left  the  remainder  of  the  territory  organ- 
ized as  Kootenai  county,  with  the  comity 
seat  at  Itathdrum,  as  it  had  previously  ex- 
isted. It  is  also  admitted  that,  bad  they  not 
abolished  Kootenai  county,  and  reorganized 
the  county  containing  the  old  county  seat, 
the  Legislature  would  have  been  powerless, 
under  the  Constitution  (section  2,  art.  18),  to 
establish  the  county  seat  at  Coeur  d'Alene 
for  the  same  county  in  which  the  old  county 
seat,  Kathdrum,  was  located.  Now,  then.  Is 
it  possible,  by  saying  they  abolished  the 
county,  and  by  the  same  act  reorganized  the 
territory  containing  the  old  county  seat  un- 
der a  new  name,  with  the  county  seat  at 
another  town,  they  could  accomplish  the 
ends  forbidden  by  the  Constitution,  and 
thereby  circumvent  Its  operation?  The  pur- 
pose of  creating  and  organizing  counties  is 
to  obtain  for  the  people  local  and  county 
government.  That  government  Is  as  effect- 
ive and  operative,  we  take  it,  under  one  coun- 
ty name  as  another.  The  Constitution  was 
adopted  for  the  establishment  and  In  aid 
and  furtherance  of  government,  and  not  for 
the  disorganization  and  abolition  of  govern- 
ment. The  Supreme  Court  of  Tennessee,  in 
James  County  v.  Hamilton  County,  14  S.  W. 
601,  89  Tenn.  237,  in  discussing  somewhat 
similar  provisions  of  the  Tennessee  Consti- 
tution to  those  of  our  Constitution  with  ref- 
erence to  the  creation  and  organization  of 
counties  and  the  removal  of  county  seats, 
said:  "From  it  [the  Constitution],  it  is  clear- 
ly manifest,  the  authority,  and  only  author- 
ity, conferred,  is  to  build  up,  and  not  to  pull 
down.  It  is  equally  apparent  that  It  never 
occurred  to  the  framers  that  a  county  could 
be  destroyed  or  dissolved  by  an  arbitrary 
act  of  the  Legislature.  The  expression  of 
the  one  thing  Is  the  exclusion  of  the  other. 
If  the  Constitution  is  so  careful  of  the  rights 
of  old  counties  in  taking  from  them  frac- 
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tions  to  form  new  coutfiUes — ^If  it  Is  so  watch- 
ful of  the  rights  of  citizens  in  county  seats 
— it  follows  that  it  is  also  Jealous  of  any 
power  that  might  utterly  destroy  old  coun- 
ties, as  the  passage  of  the  act  before  us." 

We  are  cited  to  section  2,  art  1,  of  the 
Constitution,  where  it  is  recited  that  "no 
special  privileges  or  immunities  shall  ever 
be  granted  that  may  not  be  altered,  revoked 
or  repealed  by  the  Legislature,"  as  author- 
ity for  the  Iiegislature  abolishing  a  county. 
Now,  it  must  be  apparent  at  once  that  a 
county  organization  or  county  government  is 
neither  a  special  privilege  nor  special  im-- 
mnnity.  On  the  other  band,  it  is  a  funda- 
mental governmental  right,  recognized  and 
adopted  by  the  Constitution  (section  1,  art. 
1),  and  rests  with  the  people  (section  2,  art. 
1),  and  cannot  be  abrogated  or  alienated  by 
legislative  act.  It  is  true,  the  manner  of  or- 
ganization and  exercise  of  that  power  are  the 
subjects  of  legislative  control  (section  5,  art. 
18),  but  the  dissolution  of  government  does 
not,  under  our  Constitution,  rest  with  the 
Legislature.  At  the  time  of  the  adoption  of 
the  Oonstitntion,  all  of  the  territory  of  the 
state,  comprising  over  84,000  square  miles, 
was  then  organized  into  18  counties,  and 
those  counties  were  recognized  as  legal  sub- 
divisions of  the  state  (section  1,  art.  18);  and 
by  the  very  terms  of  that  document  it  was 
made  possible  to  increase  the  then  existing 
number  of  counties,  as  the  population  and 
wealth  of  the  state  might  increase,  to  the 
maximum  number  of  212  counties.  This 
would  Indicate  that  the  Constitution  con- 
templated growth,  and  not  dissolution..  The 
Constitution  was  framed  and  adopted  as  the 
organic  law  on  which  to  build  a  common- 
wealth, and  not  as  a  sanction  for  the  de- 
struction of  what  we  already  had.  The 
thoughts  and  hopes  of  the  people  who  adopt- 
ed that  document  were  centered  on  a  future 
filled  with  the  progress  and  developmen. 
time  is  bringing  us.  Not  a  thought  was  en- 
tertained of  ever  giving  up  what  we  then 
bad,  and  destroying  the  l9cal  county  govern- 
ments that  were  recognized  by  section  1  of 
arUcle  18. 

There  is  no  middle  ground  on  this  propo- 
sition. The  Legislature  either  can  or  can- 
not abolish  a  county.  If  they  can  do  so  at 
all,  they  can  do  so  unconditionally  and  with- 
out limitation,  except  as  controlled  by  sec- 
tion 4,  art  18.  The  power  vested  In  the 
legislature  to  create  counties  may  be  exer- 
cised, or  not,  as  they  see  fit  There  exists 
no  authority  by  which  they  can  be  compelled 
to  exercise  such  power.  If  the  power  to 
abolish  counties  exists  at  all,  it  exists  freed 
from  all  conditions,  and  independent  of  the 
power  to  create  counties.  If  these  respect- 
ive lowers  each  exist,  they  are  absolute  and 
Independent  of  each  other,  and  the  Legisla- 
ture might  abolish  any  one  or  all  of  the 
counties  of  the  state  without  creating  any 
county  or  counties  to  take  their  place,  and 
thereby  leave  the  people  without  any  local 


or  county  government  at  all.  The  mere 
statement  of  this  proposition  refutes  the  as- 
sumption on  which  it  rests.  No  such  thing 
can  be  done. 

It  seems  to  me  that  the  authority  granted 
by  the  Constitution  to  create  "new  counties" 
does  not  mean  to  reorganize  an  old  county 
under  a  new  name.  It  must  mean  a  new 
county,  an  additional  county,  and  not  a  re- 
organization, rebounding,  or  renaming  of  an 
old  county.  This  is  the  view  entertained  by 
Justice  Morgan  in  the  George  Case,  where  he 
said:  "I  think  the  creation  of  a  new  county 
under  the  proviso  in  this  section  must  be 
held  to  be  the  creation  of  an  additional  coun- 
ty, which  the  Legislature  may  take  out  of 
any  territory  It  may  see  fit,  without  a  vote 
of  the  people."  What  could  be  the  necessity 
for  creating  a  new  county,  where  the  people 
already  have  a  county  and  county  goyern-  ■ 
ment  unless  it  be  the  creation  of  an  addi- 
tional county  out  of  territory  taken  from  one 
or  more  old  counties?  No  advantage  can  be 
derived  to  the  people  by  the  reorganization 
or  re-creation  of  an  old  county,  for  the  rea- 
son that  by  section  5,  art  18,  county  gov- 
ernment must  be  uniform  throughout  the 
state,  and  therefore  no  advantage  can  be  ac- 
quired to  the  people  by  wiping  from  the 
map  one  county,  and  replacing  the  same 
county  and  county  government  by  another 
county  exercising  the  same  i>owera  and  au- 
thority as  the  old.  The  Constitution  never 
contemplated  any  vain  or  useless  thing. 
Acts  inconsistent  with  the  spirit  of  that  doc- 
ument are  as  much  prohibited  by  its  terms 
as  are  acts  directly  enumerated  and  forbid- 
den therein.  Is  it  possible  that  the  framers 
of  the  Constitution,  and  the  people  In  Its 
adoption,  meant  to  prohibit  the  removal  of 
a  county  seat  without  a  two-thirds  vote  of 
the  people,  and  to  prohibit  the  cutting  off  of 
-territory  without  a  vote  of  the  people  in  the 
territory  to  be  cut  off,  and  to  prohibit  the 
reduction  of  a  county  below  400  square 
miles,  and  yet  intended  that  a  county  might 
be  entirely  destroyed  and  blotted  out  at  the 
legislative  will?  I  am  convinced  that  no 
such  proposition  was  ever  intended  or  con- 
templated by  either  the  framers  of  the  Con- 
stitution, or  the  people  in  its  adoption.  If 
the  Constitution  recognized  the  counties  in 
the  state  as  they  existed  at  the  time  of  our 
admission,  and  then  prohibited  any  of  the 
acts  enumerated  above,  and  so  guarde4  the 
organization  and  integrity  of  a  county,  is  it 
possible  that  they  still  meant  that  by  a  single 
act  of  the  Legislature  ^  county  might  be 
wiped  out  of  existence?  Suppose  some  coun- 
ty should  so  far  forget  itself  as  to  elect  a  set 
of  officers  distasteful  fo  the  powers  that  dic- 
tate political  fortunes,  and  the  Legislature 
should  suddenly  conclude  that  the  county 
ought,  as  a  matter  of  i>olitical  expediency,  to 
be  abolished,  and  a  new  county  organized 
from  the  same  territory,  and  new  officers  ap- 
pointed, who  would  conform  to  their  Ideas 
of  government,  with  ^S'mKmV^^. 
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neighboring  town;  Is  it  possible  that  such 
an  act  would  be  within  the  purview  of  the 
ConstituUon?    I  think  not 

The  counties  created  and  recognized  by 
the  Constitntion  ^d  the  authority  for  their 
existence  in  a  higher  power  than  the  Legis- 
lature. That  authority  comes  directly  from 
the  people — from  the  same  power  that  makes 
Legislatures.  A  strange  anomaly  would  ex- 
ist, anyway,  If  we  recognized  the  power  of 
the  Legislature,  under  our  Constitution,  to 
abolish  counties.  Senators  and  Representa- 
tives are  elected  by  counties.  The  people  of 
a  county  may  be  entitled  to  a  half  dozen 
representatives  and  a  senator,  which  they 
elect  and  send  to  the  Legislature  to  repre- 
sent their  county,  not  to  destroy  it;  but  as 
soon  as  they  arrive  they  get  a  bill  through, 
carrying  an  emergency  clause,  abolishing  the 
county  they  represent  .  What  county  will 
they  represent  thereafter?  Cah  they  legis- 
late their  county  out  of  representation?  Or 
can  they  by-  legislative  dictum  constitute 
themselves  the  representatives  of  the  new 
counties?  Or  suppose  they  abolish  their 
county,  and  create  none  in  its  stead;  where 
will  they  be?  Who  will  they  thereafter  rep- 
resent? These  are  questions  which  present 
themselves  as  soon  as  we  enter  this  field  of 
Inquiry.  And  indeed  they  pass  beyond  the 
mere  speculative  and  become  actualities  the 
moment  It  is  admitted  that  the  power  to 
abolish  counties  exists  at  all. 

Aside  from  the  cases  I  have  reviewed  from 
our  own  court,  I  have  been  unable  to  find  any 
decision  passing  upon  similar  constitutional 
provisions  and  a  similar  state  of  facts 'to 
those  Involved  in  the  case  at  bar,  except 
People  V.  Marshall,  12  111.  391,  and  James 
County  V.  Hamilton  County,  14  S.  W.  601. 
89  Tenn.  237.  These  two  cases  pass  upon 
very  similar  facts  and  constitutional  provi- 
sions to  those  under  consideration  in  the 
case  at  bar,  and  sustain  the  conclusion  at 
which  we  have  arrived.  Division  of  Howard 
County,  15  Kan.  194,  State  v.  Hamilton,  40 
Kan.  323,  10  Pac.  723,  State  v.  Commission- 
ers of  Kiowa  County,  41  Kan.  630,  21  Pac. 
601,  and  Portwood  v.  Montgomery  Co.,  52 
Miss.  523,  cited  by  petitioner,  are  not  in 
point  in  this  case.  Neither  Kansas  nor 
Mississippi  have  constitutional  provisions  at 
all  similar  to  those  sections  of  our  article  18, 
which  recognise  the  counties  existing  at  the 
time  of  the  adoption  of  the  Constitution, 
and  the  further  provisions  relating  to  the  cre- 
ation of  new  counties,  division  of  counties, 
and  change  of  county  seats.  It  will  be  fur- 
ther observed,  from  an  examination  of  those 
authorities,  that  what  is  there  said  with  ref- 
erence to  the  power  of  the  Legislature  to 
abolish  a  county  consists  principally  in  the 
mere  statements  of  the  court  that  such  pow- 
er exists,  without  giving  any  reason  there- 
for, as  found  within  the  constitutional  pro- 
visions of  those  states. 

I  have  considered  this  question  somewhat 
at  length,  for  the  reason  that,  as  I  view  the 


matter,  our  determination  of  this  case  may 
haye  a  far-reaching  effect  upon  the  future 
organization  of  counties  in  this  state.  There 
is  still  enough  territory  in  the  state  for 
the  creation  of  100  new  counties  of  the  con- 
stitutional area.  This  question  must  neces- 
sarily agitate  every  succeeding  Legislature, 
and  I  believe  the  lawmakers  and  the  people 
have  a  right  to  know  the  opinion  of  the  court 
upon  these  various  provisions  of  the  Con- 
stitution with  Reference  to  the  creation  of 
counties.  A  right  determination  of  this  ques- 
tion Is  of  vast  importance  to  the  people  of 
the  state  and  future  legislation  which  may 
be  had  on  this  subject  It  is  always  with 
great  reluctance  that  the  courts  hold  an  act 
of  the  Legislature  void,  but  the  Constitution 
is  neither  the  production  of  the  Legislature 
nor  the  courts,  and  is  as  mandatory  upon  the 
one  as  the  other.  It  emanated  directly  from 
the  people,  and  its  mandates  are  supreme, 
and  must  be  obeyed  by  every  branch  of  the 
state  government  We  must  apply  It  as  we 
find  it,  and  not  as  It  might  have  been. 

It  follows  from  what  has  been  said  that  I 
consider  the  act  tmder  consideration  in  vio- 
lation of  the  Constitution.  It  is  so  held,  and 
the  writ  will  be  quashed  and  the  proceeding 
dismissed. 

SULLIVAN,  J.,  concurs.  STOCKSLA- 
6ER,  C.  J.,  dissents. 

STOCKSLAGER,  0.  J.  (dissenting).  The 
authority  of  the  Legislature  to  create  two 
new  counties  out  of  the  territory  comprising 
one  county  is  the  constitutional  question  be- 
fore this  court  for  determination.  There  was 
no  attempt  on  the  part  of  the  Legislature,  in 
the  act  under  consideration,  to  cover  up  or 
conceal  the  purpose  of  the  act  After  weeks 
of  patient  work  in  the  committees,  the  act 
creating  Lewis  and  Clark  counties  out  of  the 
territory  then  C9mprislng  Kootenai  county 
was  reported  favorably,  passed  both  houses 
by  a  large  majority  vote,  and  was  promptly 
signed  by  the  chief  executive  of  the  state. 
It  is  a  matter  of  public  history,  shown  by 
the  map  of  the  state,  that  Kootenai  county  is 
larger  in  square  miles  than  some  of  the  New 
England  states.  It  Is  also  shown  by  the  rec- 
ords of  the  state  that  Kootenai  county  has 
the  wealth,  square  miles,  and  population  out 
of  which  two  counties  may  be  created,  with 
more  wealth,  area,  and  population  than  many 
of  the  counties  of  the  state  as  they  now  exist 
It  is  also  true  that  Rathdrum,  the  county  seat 
of  Kootenai  county,  is  located  near  the  west- 
em  line  of  the  county,  and  very  inconvenient 
to  a  large  majority  of  the  taxpayers  of  the 
county.  It  is  also  true  that  the  county  build- 
ings and  property  at  Rathdrum  are  not  per- 
manent or  valuable,  and  that  the  loss  to  the 
taxpayers  by  reason  of  the  removal  of  the 
coimty  seat  from  Rathdrum,  or  its  location 
elsewhere,  would  be  trifling.  All  these  ques- 
tions were  before  the  lawmaking  power  of 
the  state,  and  ably  presented  by  learned 
Digitized  by  VjW^^V  It 
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counsel  f«>r  botb  factions  to  the  controveny. 
It  Is  evident  from  the  act  passed  that  the 
Iieglslature  believed  that  the  better  interests 
of  all  the  people  of  Kootenai  county  would  be 
best  served  by  the  division  of  the  county, 
and  location  of  the  county  seat  of  Lewis 
county  at  Sandpoint,  and  that  of  Clark  conn- 
ty  at  Coeur  d'Alene  City. 

Unless  the  Legislature  has  exceeded  its  pow- 
ers in  the  passaRe  of  this  act,  it  should  stand 
as  the  law  of  the  state,  and  this  seems  to  be 
the  only  question  in  the  case.  It  must  be 
conceded  that  the  Constitution  of  this  state, 
as  well  as  that  of  every  state  in  the  Union, 
vests  large  discretionary  powers  In  the  Leg- 
islature; and,  unless  there  is  a  direct  and 
positive  prohibition  In  the  Constitution,  the 
acts  of  the  Legislature  should  be  upheld  by 
the  courts.  As  I  view  the  Coiistitution,  there 
is  nothing  that  prohibits  the  Legislature  from 
doing  Just  what  is  shown  by  this  act;  and, 
as  I  read  the  decisions  of  this  court  in  the 
nmnerons  cases  that  have  been  before  it 
since  the  adoption  of  our  Constitution,  di- 
rectly bearing  on  the  constitutionality  of  an 
act  creating  new  coimties,  I  am  unable  to 
find  any  of  them  that  would  not  have  upheld 
a  law  similar  to  the  one  under  consideration. 
I  cannot  see  the  force  of  the  plea  of  sacred- 
ness  In  the  name  of  "Kootenai  County,"  or 
"Batbdrum"  as  its  county  seat  The  same 
plea  was  entered  for  old  Alturas  county,  and 
Hailey  as  the  county  seat,  In  People  t. 
George,  referred  to  in  the  majority  opinion; 
and  whilst  the  writer  of  this  opinion  was  a 
resident  of  Hailey,  Alturas  county,  at  the 
time  of  the  litigation  above  referred  to,  and 
has  never  changed  his  residence,  he  now 
lives  at  Hailey,  Blaine  county.  Alturas  coun- 
ty was  cut  up  and  parceled  out  to  Elmore 
and  Logan  counties,  and  one  portion  left, 
with  the  name  of  "Blaine  County,"  with 
Hailey  as  the  county  seat  Yet  my  asso- 
ciates say  that  this  court  has  never  passed 
apon  the  question  now  before  the  court  If 
the  entire  importance  of  the  question  before 
ns  is  involved  In  the  location  of  the  county 
seat  then  People  v.  George  gives  us  no  light 
as  less  than  half  of  the  territory  formerly  be- 
longing to  Alturas  county  remains  in  Blaine, 
with  Hailey  as  the  county  seat.  I  do  not  at- 
tach so  much  importance  to  the  sacredness 
of  the  name  for  a  county  seat  nor  do  I  be- 
lieve that  any  town  has  a  vested  right  to  re- 
main the  county  seat  of  a  county  when  condi- 
tions have  so  changed  that  the  Interests  of 
a  large  majority  of  the  people  demand  a 
change.  I  also  believe  that  it  was  the  inten- 
tion of  the  framers  of  the  Constitution  to 
vest  the  Legislature  with  power  to  meet  and 
provide  the  people  with  such  changes  as 
might  seem  best  for  tbeir  interests. 

Taking  up  and  discussing  the  questions  In 
the  order  followed  by  my  associates,  we  find 
first  article  18  of  the  Constitution  referred 
to.  Section  1  provides  that  the  several  coun- 
ties as  they  now  e.Ti8t  are  recognized  as  lo- 
cal subdivisions  of  the  state.    Section  2  pro- 
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Tides  tbat  no  county  seat  shall  be  removed 
nnlesa  upon  petition  of  a  majority  of  the 
qualified  electors  of  the  county  voting  on  the 
proposition  <rt  a  general  election  shall  vote 
in  favor  of  such  removal.  Section  S  provides 
that  no  county  shall  be  divided,  and  the  poi> 
tion  cut  ofT  attached  to  another  county,  with- 
out first  submitting  the  question  to  a  vote  of 
the  people  In  the  portion  to  be  detached.  By 
section  4  it  is  provided  that  "no  new  county 
shall  be  established  which  shall  reduce  any 
county  to  an  area  of  less  than  400  square 
miles.  •  •  •  Nor  shall  any  new  county 
be  formed  which  shall  have  less  than  400 
square  miles."  Section  1  needs  neither  com- 
ment nor  construction.  It  only  disposes  of 
the  counties  of  the  state  or  territory  as  they 
existeid  at  the  time  of  the  adoption  of  the 
Constitution.  Section  2  has  no  bearing  on 
the  question  before  us,  for  the  reason  that 
the  act  does  not  attempt  to  remove  a  county 
seat  of  one  of  the  organized  counties  of  the 
state  to  which  the  Constitution  refers  with- 
out "a  petition  of  the  majority  of  the  quail- 
fled  electors  of  the  coiinty  voting  on  the 
proposition  at  a  general  election  sh^l  votp 
in  favor  of  such  removal" 

If  the  Legislature  had  attempted  to  re 
move  the  county  seat  of  Kootenai  county  to 
Sandpoint  Cceur  d'Alene  City,  or  any  other 
town  in  that  county,  then  section  2,  above  - 
referred  to,  would  be  directly  applicable. 
The  law  does  no  violence  to  section  3,  as 
there  is  nothing  contained  In  any  of  the  pro- 
visions of  the  enactment  that  In  any  way 
attempts  to  cut  ofT  any  portion  of  Kootenai 
county  and  attach  It  to  any  other  county  of 
the  state,  "without  first  submitting  the  ques- 
tion to  a  vote  of  the  people  in  the  portion  to 
be  attached."  Section  4  Is  not  violated,  ai 
there  is  no  contention  that  each  of  the  new 
counties  created  by  the  act  have  not  wlthjn 
their  boundaries  all  the  requirements  of  the 
Constitution.  Nor  is  there  any  attempt  to 
reduce  any  county  of  the  state  to  an  area  of 
less  than  400, square  miles.  The  attempt 
was  to  abolish,  destroy,  or  wipe  from  the 
map  of  the  state  Kootenai  county,  and  create 
out  of  the  territory  comprising  that  county 
the  counties  of  Lewis  and  Clark.  No  at- 
tempt to  do  indirectly  that  which  was  pro- 
hibited fronv  being  done  directly.  No  at- 
tempt to  take  territory  from  one  county  and 
add  It  to  another  without  submitting  the 
question  to  a  vote  of  the  people  in  the  terri- 
tory affected.  All  this  being  true,  the  Ian-  ' 
g;uage  of  Mr.  Justice  Morgan  in  People  v. 
George  has  no  application  to  the  facts 'In  this 
case.  A  statement  of  the  facts  in  People 
V.  George  will  readily  disclose  the  reasons 
for  the  language  of  Justice  Morgan  quoted 
in  the  majority  opinion.  It  follows:  "On 
the  3d  of  March,  1891,  the  Legislature  passed 
an  act  entitled  'An  act  to  create  and  organ- 
ize the  counties  of  Alta  and  Lincoln,  to  lo- 
cate the  county  seats  of  said  counties  and  to 
apportion  the  debt  of  Lo^an  county.'  Thft 
first  section  establishes  the  county  of.  ^^1^^ 
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composed  of  the  territory  of  Alturas  county 
as  it  then  existed,  and  at)out  liaif  of  tlie  con- 
tiguous territory  of  Logan.  Section  2  estab- 
lishes the  county  of  Lincoln  from  the  residue 
of  the  territory  theretofore  belonging  to  Lo- 
gan." After  this  statement  of  the  facts,  Mr. 
Justice  Morgan  says:  '"The  question  that 
must  determine  this  case  Is,  can  a  portion  of 
the  territory  of  one  county  be  cut  off  and  at- 
tached .to  another,  without  a  vote  of  the  peo- 
ple residing  in  the  ■  segregated  portion  con- 
senting thereto  in  the  manner  adopted  in 
this  act?"  He  further  says:  "It  is  evident 
that  the  whole  intent  and  object  of  the  aot 
was' to  cut  this  body  of  territory  from  the 
county  of  Logan  and  attach  It  to  the  county 
of  Alturas.  In  fact,  I  understand  the  coun- 
sel did  not  deny  that  this  was  the  sole  ob- 
ject" Mr.  Justice  Huston,  in  his  concur- 
ring opinion  In  the  George  Case,  says: 
"The  obvious  Intent,  purpose,  and  effect  of 
the  act  in  question  was  to  cut  off  or  segre- 
gate a  portion  of  Logan  county,  and  attach 
the  same  to  Alturas  county,  not  for  the  pur- 
pose of  creating  a  new  county  in  the  sense 
that  term  is  evidently  used  in  section  3,  but 
solely,  entirely,  and  exclusively  for  the  pur- 
pose of  enlarging  the  area  of  Alturas  coun- 
ty." Mr.  Chief  Justice  Sullivan,  who  dis- 
sented In  the  George  Case,  quoted  a  number 
of  authorities  in  support  of  his  views;  and, 
wMlst  the  facts  in  the  case  at  bar  differ 
very  materially  from  the  George  Case,  yet 
some  quotations  from  his  opinion  will  not  be 
inappropriate.  A  careful  reading  of  the 
three  opinions  in  the  George  Case  discloses 
that  Mr.  Justice  Morgan  declined  to  pass  up- 
on the  question  of  the  right  of  the  Legisla- 
ture to  abolish  a  county,  asserting  it  was 
not  necessary  to  determine  that  question; 
Mr.  Justice  Huston  holding  that  no  such 
power  was  given  to  the  Legislature  by  the 
Constitution;  whilst  Mr.  Chief  Justice  Sul- 
livan took  the  broad,  and  I  think  more  lib- 
eral, view,  that  after  the  adoption  of  the 
Constitution  the  creation  ot  .new  counties 
and  abolishment  of  old  ones  was  entirely 
within  ■  the  legislative  power  of  the  state. 
I  do  not  vrish  to  be  understood  as  agreeing 
entirely  with  the  views  expressed  by  Mr. 
Chief  Justice  Sullivan  In  the  George  Case. 
I  am  more  inclined  to  agree  with  the  posi- 
tion of  Mr.  Justice  Morgan;  that  is,  that 
the  Legislature  attempted  to  do  something 
Indirectly  which  was  prohibited  by  the  Con- 
stitution from  being  done  directly.  In  other 
words,_  when  they  attempted  to  take  half  of 
the  territory  of  Ix>gan  county  and  give  it  to 
Alturas  county  by  merely  changing  the  name 
of  Alturas  to  Alta,  and  Logan  to  Lincoln, 
and  without  submitting  the  question  to  a 
vote  of  the  people  affected  by  the  change,  it 
was  an  infringement  upon  the  constitutional 
rights  of  the  people  residing  within  the 
boundaries  of  such  territory.  No  such  con- 
dition arises  in  the  case  at  bar.  It  is  purely 
and  simply  an  attempt  to  make  two  coun- 
ties out  of  one,  evidently,  in  the  view  of  the 


Legislature,  to  better  accommodate  the  peo- 
ple of  the  territory  comprising  Kootenai 
county.  In  the  George  Case  Mr.  Chief  Jus- 
tice Sullivan  says:  "It  is  also,  a  well-estab- 
lished rule  that  an  express  power  to  make 
laws  is  not  necessary  to  enable  the  Legisla- 
ture to  make  them.  The  court  is  called  upon 
in  this  case  to  declare  a  solemn  legislative 
enactibent  unconstitutional  and  void."  Then, 
quoting  from  Judge  Cooley  In  his  work  on 
Constitutional  Limitations,  p.  192,  he  says: 
"The  power  to  declare  a  legislative  enact- 
ment void  is  one  which  the  judge,  conscious 
of  the  fallibility  of  human  judgment,  will 
shrink  from  exercising  in  any  case  where 
he  can  conscientiously  and  with  due  regard 
to  duty  and  oflScial  oath  decline  the  respon- 
sibility." Quoting  further  from  the  opin- 
ion: "Courts  have  not  the  power  to  declare 
acts  of  the  Legislature  void  simply  because, 
in  the  opinion  of  the  court,  such  acts  are  re- 
pugnant to  natural  justice  and  expediency. 
•    •    •» 

When  the  Constitution  of  Idaho  was 
framed  it  was  known  that  the  Legislature 
had  exercised  the  power  of  changlhg  the 
bovmdaries  of  counties  and  creating  new 
ones,  and  that  certain  consequences  resulted 
therefrom.  The  framers  of  the  Constitution 
saw  fit  to  prohibit  the  Legislature  from 
striking  off  a  part  of  one  county,  and  at- 
taching it  to  a  county  then  in  existence, 
without  submitting  the  question  to  a  vote  of 
the  people  residing  in  the  part  to  be  stricken 
off,  but  expressly  provided  that  such  inhibi- 
tion shall  not  apply  to  the  creation  of  new 
counties.  From  a  careful  reading  of  the  act 
under  consideration,  and  the  three  opinions 
filed  in  People  v.  George,  it  occurs  to  me  that 
the  author  had  carefully  studied  the  three 
opinions,  and  attempted  to  so  draft  the  bill 
that  It  would  be  free  from  objections  of  at 
least  one,  if  not  both,  of  the  majority  opin- 
ions. I  am  thoroughly  convinced  that,  with 
the  same  state  of  facts  before  the  court  in 
People  V.  George  as  we  have  before  us  in  this 
record,  if  a  dissenting  opinion  had  been 
written,  it  would  have  been  by  Mr.  Justice 
Huston,  instead  of  Mr.  Chief  Justice  Sulli- 
van. 

My  associates  attempt  to  explain  Doan  v. 
Board  of  Commissioners,  3  Idaho  (Hash.)  38, 
26  Pac.  167;  "Wright  v.  Kelley,  4  Idaho,  624, 

43  Pac.  565;  Bellevue  Water  Co.  v.  Stocks- 
lager,  4  Idaho,  636,  43  Pac.  568;  Blaine  Co. 
V.  Heard,  5  Idaho,  6,  45  Pac.  890;  People  v. 
Alturas  County,  6  Idaho,  418,  55  Pac.  1067, 

44  L.  R.  A.  122 — by  saying  none  of  them  have 
passed  directly  upon  the  question  before  us. 
Be  that  as  it  may,  the  fact  exists  that  two 
counties  that  were  upon  the  map  of  our  state 
at  the  time  of  the  adoption  of  our  Constitu- 
tion have  been  abolished,  destroyed,  blotted 
from  the  map  of  the  state,  to  wit,  Alturas 
and  Logan,  and  we  have  in  their  stead  Blaine 
and  Lincoln.  Every  step  looking  toward  the 
destruction  of  these  two  counties  was  vigor- 
ously resisted,  and  learned  x:o^n|eL^pm  .Salt 
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LAke,  Boise,  and  elsewhere  were  employed 
to  guard  the  interests  and  existence  of  the 
two  old  counties.  But  history  speal^s  for  it- 
self. This  court  did  uphold  the  Legislature, 
and  the  two  counties  were  abolished. 

The  majority  oplDion  says:  "The  purpose 
of  creating  and  organizing  counties  is  to  ol>- 
taln  for  the  people  local  and  county  govern- 
ment •  •  •  The  Constitution  was  adopt- 
ed for  the  establishment  and  in  aid  and  fur- 
therance of  government,  and  not  for  the 
disorganization  and  alMlition  of  govern- 
ment." Certainly  no  one  will  dispute  that 
proposition,  but  is  it  not  true  that  the  bill 
provided  for  the  Immediate  organization  of 
government  for  both  of  the  counties  created 
out  of  the  territory  of  Kootenai?  And  Is  it 
not  also  true  that  the  Governor,  In  compli- 
ance with  the  provisions  of  the  law,  appoint- 
ed ofScers  for  both  counties,  who  qualifled 
and  entered  upon  the  discharge  of  their  sev- 
eral duties?  In  James  Co.  t.  Hamilton  Co., 
14  S.  W.  tiOl,  cited  In  th«  majority  opinion 
(Tennessee  case),  the  Legislature  attempted 
to  talie  all  the  territory  of  one  county  and 
parcel  it  out  to  the  neighboring  counties; 
thus  entirely  abolishing  a  county  and  leav- 
ing nothing  in  Its  place.  Instead  of  dividing 
James  county,  and  from  a  portion  of  its  ter- 
ritory creating  a  new  county,  and  leaving  the 
remaining  territory  in  the  name  of  James 
county,  or  giving  it  a  new  name,  the  entire 
territory  was  given  to  other  counties.  This 
the  Tennessee  court  said  could  not  be  done, 
and  I  see  no  objection  to  the  decision. 

It  is  said  in  the  majority  opinion:  "Sup- 
pose some  county  should  so  far  forget  itself 
as  to  elect  a  set  of  officers  distasteful  to  the 
powers  that  dictate  political  fortunes,  and 
the  Legislature  should  suddenly  conclude 
that  the  county  ought,  as  a  matter  of  polit- 
ical expediency,  to  be  abolished,  and  a  new 
county  organized  from  the  same  territory," 
etc  Of  course  not  The  supposition  is  vio- 
lent Legislatures  are  not  supposed  to  do 
vain,  useless,  or  vicious  things.  Their  acts 
are  entitled  to  full  faith  and  credit  In  all 
things.  They  are  elected  by  the  people,  and 
are  responsible  to  the  people  for  their  .every 
act 

Section  2  of  article  1  of  our  Constitution 
says:  "All  political  power  is  Inherent  in  the 
people.  Government  is  Instituted  for  their 
equal  protection  and  benefit  and  they  have 
the  right  to  alter,  reform  or  abolish  the  same 
whenever  they  may  deem  it  necessary;  and 
no  special  privileges  or  immunities  shall  ever 
be  granted  that  may  not  be  altered,  revoked 
or  repealed  by  the  Legislature."  It  occurs 
to  me  that  the  framers  of  the  Constitution 
Intended  to  clothe  the  Legislature  with  large 
discretionary  powers  in  the  future  upbuild- 
ing of  the  state.  What  government  may  be 
altered,  reformed,  or  abolished  by  the  Legis- 
lature? Does  it  mean  state  government,  or 
does  it  mean  state  and  county  government? 
Alturas  and  Logan  counties  answered,  by  the 
action  of  the  Legislature,  and  afterward  by 


the  decisions  of  this  court,  that  it  meant 
county  government,  at  least  I  might  pro- 
long this  discussion,  but  it  seems  unneces- 
sary. The  importance  of  the  question  to  the 
people  of  the  state  in  its  future  legislation 
warned  me  that  I  should  not  pass  the  ques- 
tion by  without  recording  my  views.  It  is 
well  known  to  every  resident  of  our  great 
and  growing  state  that  we  must  soon  meet 
the  demands  of  the  people  for  better  accom- 
modations in  our  large  counties,  some  of 
which  are  empires  in  area,  and  rapidly  filling 
U^  with  population  sufficient  for  two  or  more 
counties.  It  seems  that  one  of  the  great  ob- 
jections to  the  law  Is  that  it  attempts  to  re- 
move the  county  seat  from  Sathdrum  with- 
out a  vote  of  the  people.  There  Is  no  force 
in  this  position,  as  I  view  It;  but,  if  so,  why 
could  not  that  part  of  the  law  have  been  de- 
clared unconstitutional,  and  that  part  cre- 
ating Lewis  county,  with  the  county  seat  at 
Sandpotnt,  been  permitted  to  stand? 

I  am  entirely  satisfied  that  none  of  the 
provisions  of  the  act  do  violence  to  any  at 
the  provisions  of  the  Constitution,  and  the 
petition  should  have  been  granted. 

On  Petition  for  Rehearing. 

SULLIVAN,  J.  This  is  an  original  pro- 
ceeding brought  in  this  court  to  test  the  con- 
stitutionality of  a  certain  act  of  the  Legisla- 
ture, whereby  it  attempted  to  abolish  the 
county  of  Kootenai,  and  to  create  out  of  its 
territory  the  counties  of  Lewis  and  Clark. 
The  case  was  argued  at  the  March,  1905, 
Lewlston  term  of  this  court,  and  the  court 
held  said  act  unconstitutional.  A  petition 
for  rehearing  has  been  filed  herein,  and 
counsel  for  the  defendant  have  filed  their 
objections  to  the  consideration  of  said  peti- 
tion by  this  court,  and  state  three  reasons 
therefor:  The  first  is  that  this  cause  is  an 
original  proceeding,  and  that  the  rules  of  , 
tills  court  do  not  contemplate  or  provide  for 
a  rehearing  in  an  original  proceeding;  sec- 
ond, that  on  the  27th  day  of  March,  1905,  this 
court  entered  its  decision  in  the  above-en- 
titled case,  and  the  alternative  writ  of  man- 
date was  quashed,  and  that  the  petition 
for  a  rehearing  was  not  filed  within  20  days 
thereafter,  as  required  by  rule  22  of  the 
rules  of  this  court;  and,  third,  that  the  ques- 
tions raised  in  the  petition  for  rehearing  were 
all  argued  at  length  when  the  cause  was 
heard,  and  no  new  question  Is  suggested  by 
the  petition. 

In  support  of  the  first  contention  the  de- 
fendant cites  the  decision  of  this  court  in 
Washington  County  Abstract  Co.  v.  Stewart, 
Judge,  74  Pac.  955.  In  that  case  It  was  held 
by  this  court  "that  it  was  not  the  practice 
in  this  court  to  consider  petitions  for  rehear- 
ing in  original  proceedings,  but,  owing  to  the 
peculiar  position  taken  in  this  case,  the 
court  concluded  to  pass  upon  that  applica- 
tion." In  Morgan  v.  Hill,  76  Pac.  323,  a  pe- 
tition for  a  rehearing  was  filed,  and  in  dis- 
posing of  that  petitioijgiJIeJ^^vtM&^^e 
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provisions  of  role  22  of  the  roles  of  this 
court  do  not  apply  to  cases  of  original  Ju- 
risdiction in  tbis  court,  for,  if  tbey  did,  a 
writ  could  not  be  issued  until  the  time  bad 
expired  for  filing  such  petition,  and  thus  the 
very  purpose  of  the  writ  would  often  be  de- 
feated by  such  delay.  Under  the  second 
point  above  suggested,  we  would  say  that 
rule  22  of  this  court  provides  that  all  appli- 
cations for  rehearing  shall  be  upon  petition, 
and  shall  be  presented  within  20  days  after 
the  Judgment  or  order  made  by  the  court 
shall  be  placed  on  fll^;  and  it  is  contended 
that  as  the  order  was  made  in  open  court  on 
March  27, 1005,  the  time  for  filing  a  petition 
for  rehearing  expired  on  April  17,  1905,  and 
the  petition  was  not  filed  until  May  1,  1905, 
long  after  the  expiration  of  the  20-day  period. 
The  fact  is,  counsel  for  the  petitioner  were 
Informed  by  some  of  the  members  of  this 
court  that  they  could  have  20  days  after  the 
opinion  in  this  case  was  filed  in  which  to 
present  their  petition  for  rehearing,  pro- 
vided they  desired  to  file  one,  and  for  that 
reason  the  second  point  made  by  defendant 
is  not  well  taken.  The  third  point  suggested 
is  that  all  of  the  questions  suggested  in  the 
petition  for  rehearing  were  argued  at  length 
when  the  cause  was  first  heard,  and  that  no 
new  question  is  suggested  in  the  petition. 
That  contention  is  correct,  and  nothing  new 
is  suggested,  except  that  one  authority  is 
cited  that  was  not  cited  on  the  original  hear- 
ing, which  we  will  refer  to  hereafter.  While 
it  is  true  the  rules  of  this  court  do  not  au- 
thorize a  rehearing,  or  an  application  there- 
for, in  original  proceedings  in  this  court,  yet, 
owing  to  the  importance  of  this  case,  we 
have  gone  carefully  through  the  petition,  and 
shall  proceed  to  make  a  few  observations  on 
the  questions  suggested  or  raised  by  It 

Counsel,  In  their  petition,  first  contend  that 
that  part  of  the  act  creating  Lewis  county  is 
constitutional,  and  may  be  segregated  from 
that  part  of  the  act  which  abolishes  Kootenai 
county  and  creates  Clark  county,  and  be  per- 
mitted to  stand,  and  contend  that  where  a 
statute  attempts  to  accomplish  two  or  more 
objects,  and  Is  void  in  one,  it  may  still  in 
every  respect  be  complete  and  valid  as  to 
the  other,  and  In  support  of  that  contention 
quote  from  Cooler's  Constitutional  Limita- 
tions (5th  Ed.)  p.  209;  Id.  (7th  Ed.)  p.  246—88 
follows:  "Where,  therefore,  a  part  of  a 
statute  Is  unconstitutional,  that  fact  does 
not  authorize  the  courts  to  declare  the  re- 
TAainder  void,  also,  unless  all  the  provisions 
are  connected  in  subject-matter,  depending 
■upon  each  other,  operating  together  for  the 
same  purpose,  or  otherwise  so  connected  to- 
gether in  meaning  that  it  cannot  be  presum- 
ed that  the  Legislature  would  have  passed 
the  one  without  the  other.  The  constitution- 
al and  unconstitutional  provisions  may  even 
be  contained  In  the  same  section,  and  yet  be 
perfectly  distinct  and  separable,  so  that  the 
first  may  stand,  though  the  last  fall.  The 
point  is  not  whether  they  are  contained  in 


the  same  section,  for  the  distribution  into 
sections  is  purely  artificial,  but  whether  they 
are  essentially  and  inseparably  connected  in 
substance.  If,  when  the  unconstitutional 
portion  is  stricken  out,  that  which  remains 
is  complete  in  itself,  and  capable  of  being 
executed  in  accordance  with  the  apparent 
legislative  Intent,  wholly  Independent  of  that 
which  is  rejected,  it  must  be  sustained."  We 
recognize  the  principle  there  laid  down  by 
Judge  Cooley  as  a  correct  rule  of  law.  The 
author,  at  page  247,  further  states  as  fol- 
lows: "The  difficulty  is  in  determining 
whether  the  good  and  bad  parts  of  the  stat- 
ute are  capable  of  being  s^arated,  within 
the  meaning  of  the  rule.  *  •  *  And  if 
they  are  mutually  connected  with  and  de- 
X)endcnt  on  each  other,  as  conditions,  con- 
siderations, or  compensations  for  each  other, 
as  to  warrant  the  belief  that  the  Legislature 
intended  them  as  a  whole,  and  if  all  could 
not.  be  carried  into  effect  the  Legislature 
would  not  pass  the  residue  independently, 
then,  if  some  parts  are  unconstitutional,  all 
the  provisions  which  are  thus  dependent, 
conditional,  or  connected  must  fall  with 
them."  It  was  held  in  Allen  t.  City  of 
Louisiana,  103  V.  8.  80,  26  L.  Ed.  318,  that 
"where  unconstitutional  provisions  of  an  act 
are  so  connected  with  the  general  scope  of 
the  law  as  to  make  it  impossible,  if  they  are 
stricken  out,  to  give  effect  to  what  appears 
to  have  been  the  intent  of  the  Legislature, 
the  whole  law  is  invalid";  and  In  Kedell  v. 
Moores  (Neb.)  88  N.  W.  243,  55  L.  R.  A.  740, 
93  Am.  St.  Bep.  431,  that,  "where  it  is  appar* 
ent  that  the  unconstitutional  part  of  an  act 
was  an  Inducement  to  the  adoption  of  the 
remainder,  the  whole  act  must  fail." 

When  measured  by  the  well-settled  rule 
above  stated,  the  question  arises,  can  that 
part  of  the  act  which  creates  Lewis  county 
be  permitted  to  stand?  We  will  here  make 
a  short  analysis  of  the  bill.  The  first  section 
of  said  act  abolishes  the  county  of  Kootenai, 
and  provides  that  the  counties  of  Lewis  and 
(Hark  shall  be  created  out  of  the  territory 
included  within  the  boundary 'lines  of  said 
Kootenai  county.  Section  2  describes  the 
boundaries  of  Lewis  county.  Section  3  de- 
scribes the  boundaries  of  Clark  county.  By 
section  4  the  Governor  is  authorized  and  di- 
rected, within  10  days  after  the  act  shall  be- 
come a  law,  to  appoint  county  officers  for 
each  of  said  counties  (designating  them); 
and  it  also  provides  that  such  officers  shall 
qualify  within  10  days  from  the  date  of 
their  appointment.  Section  5  establishes  the 
county  seat  of  Lewis  county  at  the  town  of 
Sandpoint,  and  also  provides  that  the  ques- 
tion of  the  permanent  location  of  the  county 
seat  of  said  county  shall  be  submitted  to  the 
voters  of  said  county  at  the  next  general 
election.  Section  6  of  said  act  establishes 
the  county  seat  of  Clark  county  at  Cceur 
d'Alene  City,  and  provides  that  the  question 
of  the  permanent  location  of  the  county  seat 
of  said  county  shall  iMsubinltted  to  t(M  rot- 
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era  of  satd  county  at  th6  next  general  elec- 
tion. The  seventh  section  provides  that  all 
of  the  personal  property,  county  records, 
books,  papers,  money,  credits,  furniture,  and 
fixtures  belonging  to  the  former  county  of 
Kootenai  shall  become  the  property  of  Clark 
county,  and  further  provides  that,  after  the 
proper  officers  of  Clark  county  shall  have 
been  appointed  and  qualified,  all  such  books, 
papers,  etc.,  belonging  to  the  former  Koote- 
nai county,  shall  by  the  custodian  of  the 
same  be  immediately  delivered  to  the  proper 
officers  of  Clark  county,  and  provides  that 
the  county  commissioners  of  Clark  county 
shall  provide  suitable  ofllces  within  the  cor- 
porate limits  of  Ccenr  d'Alene  City  for  the 
accommodation  of  such  records  and  the  coun- 
ty officers  of  said  Clark  county.  The  eighth 
section  provides  that  the  Indebtedness  of 
Kootenai  county  at  the  date  this  act  takes 
effect  shall  be  apportioned  between  the  coun- 
ties of  Lewis  and  Clark,  and  goes  into  detail 
of  the  way  in  which  such  Indebfedness  shall 
be  apportioned  between  said  counties,  and 
also  provides  the  manner  that  all  property  be- 
longing to  Kootenai  county  shall  be  divided 
between  said  Lewis  and  Clark  counties.  Sec- 
tion 9  provides  for  the  appointment  of  com- 
petent accountants  to  ascertain  the  amount 
of  indebtedness  of  the  former  Kootenai  coun- 
ty, and  directs  such  accountants  to  proceed 
and  ascertain  from  the  books  and  records  of 
the  auditor's  and  recorder's  and  treasurer's 
offices  the  whole  amount  of  the  indebtedness 
of  Kootenai  county,  and  to  compute  from  the 
assessment  roll  for  the  year  1904  the  total 
taxable  property  of  each  of  the  counties  of 
Lewis  and  Clark,  and  directs  them  to  make  a 
list  of  all  county  property,  and  report  the 
same  In  writing  to  the  Judge  of  the  district 
court  of  the  First  Judicial  District,  which 
judge  is  directed  to  fix  the  reasonable  cash 
value  of  such  property,  and  apportion  said 
indebtedness  according  to  section  6  of  said 
act,  and  to  ascertain  other  things  not  neces- 
sary to  mention  here.  Section  10  directs  the 
recorder  of  Clark  county  within  90  days  aft- 
er the  establishment  of  such  counties  to  tran- 
scribe all  matters  of  record  from  the  record 
books  of  Clark  county  that  should  be  record- 
ed In  Lewis  county,  and  deliver  the  same  to 
the  recorder  of  Lewis  county.  Section  11 
provides  for  a  disposition  of  the  school  mon- 
ey in  the  hands  of  the  treasurer  of  Clark 
county.  Section  12  provides  that  said  coun- 
ties of  Lewis  and  Clark  shall  form  a  part  of 
the  First  Judicial  District  of  the  state,  and 
provides  for  the  holding  of  terms  of  court  in 
such  counties.  Section  13  provides  that  the 
Judge  of  the  probate  court  of  Clark  county 
shall  proceed  at  once  to  transfer  all  civil 
and  criminal  actions  and  tmsettled  estates 
of  deceased  persons,  and  all  other  business 
required  to  be  transferred,  to  the  probate 
court  of  Lewis  county.  Section  14  provides 
that  the  county  commissioners  of  said  Clark 
and  Lewis  counties  shall,  within  five  days 


after  receiving  notice  of  their  appointment, 
meet  at  their  respective  county  seats,  and 
organize  for  the  transaction  of  county  busi- 
ness, and  shall  establish  precincts  in  their 
respective  counties,  and  appoint  precinct  offi- 
cers thereof.  Section  15  provides  that  said 
counties  of  Lewis  and  Clark  shall  constitute 
the  Thirteenth  Senatorial  District,  and  that 
each  of  said  counties  shall  elect  one  member 
of,  the  House  of  Representatives.  Section  16 
provides  that  all  laws  of  a  general  nature 
applicable  to  the  several  counties  of  this 
state  and  the  officers  thereof  are  made  appli- 
cable to  said  counties.  Section  17  repeals  all 
acts  and  parts  of  acts  inconsistent  with  said 
act  Section  18  declares  that  an  emergency 
exists  therefor,  and  that  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  pas- 
sage and  approval.  Said  act  was  approved 
on-  the  28th  day  of  February,  1905. 

From  the  various  provisions  of  said  act.  It 
Is  clear  to  me  that  all  of  the  provisions 
thereof  in  regard  to  the  creation  of  Clark 
county,  and  the  establishment  of  the  county 
seat  at  Cceur  d'Alene  City,  were  the  main 
Inducement  for  the  adoption  of  the  remain- 
ing part  of  said  act  The  very  first  section 
of  said  a,ct  abolishes  Kootenai  county,  and 
the  abolishment  of  that  county  was  no  doubt 
an  inducement  for  the  passage  of  said  act 
That  being  true,  the  part  of  said  act  creat- 
ing Lewis  county  cannot  stand  when  tested 
by  the  rule  above  laid  down  by  Judge  Cooley, 
the  Supreme  Court  of  the  United  States, 
and  the  Supreme  Court  of  Nebraska.  This 
act  is  BO  connected  and  so  related  In  sub- 
stance, as  I  view  It,  as  to  preclude  the  sup- 
position that  the  Legislature  would  have 
created  Lewis  county  without  having  creat- 
ed Clark.  The  act  Is  so  drawn,  and  the  sec- 
tion so  constructed,  and  the  provisions  so 
interdependent  as  to  clearly  indicate  that 
the  Legislature  intended  the  act  to  operate 
as  a  whole,  and  that  it  would  not  have  cre- 
ated Lewis  county  alone.  That  being  true, 
the  entire  act  must  lie  held  invalid.  If  you 
would  cut  out  o'  this  act  all  of  tjie  provi- 
sions except  those  applicable  to  Lewis  coun- 
ty, the  remaining  part  would  be  unintelligi- 
ble— would  in  part,  at  least,  be  a  jumble  of 
words  without  meaning,  "sound  without 
sense."  °  In  considering  this  question,  I  think 
the  unconstitutional  part  of  said  act  was  an 
inducement  to  the  Legislature  for  a  passage 
of  the  other  portions.  It  may  be  insisted 
that  this  question  must  be  determined  sole- 
ly by  an  inspection  of  the  act  itself.  We 
concede  that  proposition,  with  a  slight  qual- 
ification, however,  which  qualification  is  re- 
ferred to  In  Sibley  v.  Smith,  2  Mich.  486, 
where  the  court  said:  "Com-ts  are  authorized 
to  collect  the  intention  of  the  Legislature 
from  the  occasion  and  necessity  of  the  law 
— from  the  mischief  felt  and  the  objects  and 
remedy  in  view." 

The  Supreme  Court  of  the  United  States, 

In  U.  S.  T.  Union  P.  R.  Co.,  91  U.  S.  72J^ 
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23  L.  Ed.  224,  said:  "Courts,  In  constralng 
a  statute,  may  with  propriety  recur  to  the 
history  of  the  times  when  It  was  passed, 
and  this  is  frequently  necessary  In  wder  to 
ascertain  the  reason  as  well  as  the  meaning 
of  particular  provisions  In  It"  In  Stout  v. 
Grant  County,  107  Ind.  343,  8  N.  B.  222,  It 
was  held  that  the  history  of  a  country.  Its 
topography  and  general  conditions,  are  ele- 
ments which  enter  Into  the  construction  of 
the  laws  made  to  govern  It,  and  are  mat- 
ters of  which  the  court  will  take  Judicial 
notice;  and  it  has  been  held  that  the  general 
state  of  opinion,  public,  Judicial,  and  legis- 
lative, at  the  time  of  an  enactment  of  a 
measure,  may  be  considered  by  the  coiwts 
in  construing  it  See  Redell  v.  Moores,  su- 
pra, and  authorities  there  cited.  It  is  a  part 
of  the  legislative  history  of  this  state  that  a 
bill  was  introduced  in  the  Legislature  for 
the  creation  of  Lewis  county  out  of  substan- 
tially the  same  portion  of  Kootenai  county 
that  the  Lewis  county  referred  to  in  this  act 
contains,  and  that  said  bill  failed  to  become 
a  law  because  of  the  opposition  of  members 
who  afterward  supported  the  present  act. 
And  the  inducement  in  said  act  to  such 
members  was,  no  doubt,  the  creation  of 
Clark  county,  and  the  removal  of  the  county 
seat  from  Rathdrum  to  the  city  of  Coeur 
d'Alene.  Those  facts  are  matters  of  common 
knowledge.  One  of  the  chief  inducements 
to  the  passage  of  said  act  was  the  abolish- 
ment of  Kootenai  county,  and  the  creation 
of  Clark  county,  with  the  removal  of  the 
county  seat.  That  feature  of  the  bill  was 
the  main  inducement  for  its  passage. 

The  act  under  consideration  was  approved 
by  the  Governor  on  the  28th  day  of  Febru- 
ary, 1905,  and  contained  the  emergency 
clause,  and  hence  became  a  law,  if  ever,  on 
that  day.  As  the  first  section  abolished 
Kootenai  county,  if  the  act  is  valid  the  peo- 
ple of  that  county  were  without  county  gov- 
ernment froih  the  28th  day  of  February  to 
the  7th  day  of  March,  1905,  when  the  officers 
appointed  by  the  Governor  qualified.  Said 
act  did  not  provide  that  the  officers  of  Koo- 
tenai county  should  continue  In  office  unUl 
their  successors  were  appointed  and  quali- 
fied, and,  if  the  act  be  held  valid,  the  people 
of  that  county  were  without  county  govern- 
ment for  a  number  of  days.  The  Legisla- 
ture cannot  deprive  the  people  of  any  county 
of  such  local  or  self  government  as  the  sev- 
eral counties  of  the  state  are  entitled  to  un- 
der the  Constitution.  If  they  can  deprive 
a  people  of  local  government  for  six  days, 
they  may  do  so  for  six  months  or  six  years. 
The  Legislature  is  prohibited  from  depriving 
the  people  of  any  county  of  local  self-govern- 
ment Article  18  of  our  Constitution,  which 
Is  in  regard  to  county  organization,  requires 
the  Legislature  to  establish  a  system  of 
county  governments  which  shall  be  uniform 
throughout  the  state,  and  prohibits  the  Leg- 
islature from  depriving  the  people  of  any 


county  of  such  government  In  People  v. 
Albertson,  supra,  the  court  held  that  this 
right  of  self-government  Ues  at  the  founda- 
tion of  our  institutions.  Section  2  of  article 
18  of  the  Constitution  Is  as  follows:  "No 
county  seat  shall  be  removed  unless  upon 
petition  of  a  majority  of  the  qualified  elec- 
tors of  the  county,  and  unless  two-thirds  of 
the  qualified  electors  of  the  county,  voting 
on  the  proposition  at  a  general  election, 
shall  vote  In  favor  of  such  removal.  A  prop- 
osition of  removal  of  the  county  seat  shall 
not  be  submitted  tn  the  same  county  more 
than  once  in  six  years,  except  as  provided 
by  existing  laws.  No  person  shall  vote  at 
any  county  seat  election  who  has  not  resided 
In  the  county  six  months,  and  in  the  pre- 
cinct ninety  days."  By  the  provisions  of 
that  section  the  Legislature  is  prohibited 
from  changing  a  county  seat,  and  the  people 
themselves  are  prohibited  from  changing 
It,  except  on  a  two-thirds  vote  of  the  qual- 
ified electors;  and  under  those  provisions 
the  Legislature  will  not  be  permitted  to 
change  a  county  seat  under  the  guise  or 
pretense  of  creating  a  new  county.  They 
will  not  be  permitted  to  do  thus  Indirectly 
what  they  are  prohibited  from  doing  direct- 
ly. In  this  case,  under  the  pretense  of  cre- 
ating a  new  county  the  Legislature  has  re- 
moved a  county  seat  They  attempted  to 
abolish  Kootenai  county,  and  attempted  to 
create  a  new  county  out  of  the  northern  part 
thereof,  and  i^  the  same  act  changed  the 
name  of  the  southern  part  of  Kootenai  coun- 
ty, and  changed  the  county  seat  from  Rath- 
drum  to  Coeur  d'Alene  City.  Judge  Cooley, 
in  his  work  on  Constitutional  Limitations 
(7th  Ed.)  p.  244,  says:  "There  is  no  difficulty 
in  saying  that  any  such  act,  which,  under 
pretense  of  exercising  one  power,  is  usurping 
another,  is  opposed  to  the  Constitution  and 
void." 

The  case  of  People  v.  Albertson,  55  N.  T. 
50,  is  a  remarkable  one  of  the  intention  of 
the  Legislature  to  avoid  and  evade  the  pro- 
visions of  the  Constitution,  and  still  keep 
within  its  terms.  I  think  the  principle  laid 
down  there  Is  applicable  to  the  case  at  bar. 
It  is  there  held  that  a  legislative  enactment 
evading  the  terms  and  frustrating  the  gen- 
eral and  clearly  expressed  or  necessarily  Im- 
plied purposes  of  the  CJonstitutlon  is  as  clear- 
ly void  as  If  in  express  terms  forbidden. 
And  in  Taylor  v.  Commissioners,  23  Ohio 
St.  22,  the  Supreme  Court  of  Ohio  found  It- 
self under  the  necessity  of  declaring  that 
that  which  was  forbidden  by  the  Constitu- 
tion could  not  more  be  done  indirectly  than 
directly,  which  has  now  become  a  well-rec- 
ognized rule  of  law. 

Knowing  the  bitterness  and  strife  engen- 
dered In  county-seat  fights,  the  framers  of 
the  Constitution  provided  stringent  provi- 
sions in  regard  to  the  removal  of  county 
seats,  and  prohibited  such  removal  except 
on  a  two-thirds  vote  of  the  qualified  elect- 
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ors,  and  also  probtbited  tbe  submission  of 
such  questions  to  the  voters  ottener  tban 
once  In  six  years.  Is  It  possible  that  tbe 
framers  of  tbe  Constitution  intended  to  per- 
mit tbe  Legislature  to  change  tbe  county 
Beats  of  every  county  In  the  state  at  each 
session  of  the  Legislature  thereof,  by  sim- 
ply giving  the  county  a  new  name,  and  chan- 
ging the  county  seat  under  tbe  guise  and  pre- 
tense of  creating  a  new  county?    I  think  not. 

Counsel  for  tbe  petitioner.  In  their  origi- 
nal arguments  In  this  case,  contend  that  un- 
der the  prov;i3lons  of  tbe  Constitution,  the 
Legislature  could  abolish  a  county  and  cre- 
ate a  new  one  out  of  identically  the  same 
territory,  and  change  tbe  county  seat  If 
that  contention  be  true,  tbe  county  seat  of 
every  county  in  tbe  state  could  be  changed 
as  often  as  tbe  Legislature  held  a  session. 
That  certainly  would  leave  the  location  of 
tbe  county  seat  of  tbe  several'  counties  of 
the  state  to  tbe  "mutatious  whims"  of  the 
Legislature,  while  by  the  terms  of  the  Con- 
stitution tbe  people  themselves  are  prohibit- 
ed from  removing  their  county  seat  oftener 
than  once  in  six  years.  I  am  not  in  accord 
with  that  contention,  and,  in  my  view  of 
the  matter,  the  creation  of  a  "new  county," 
as  contemplated  by  our  Constitution,  re- 
quires something  more  than  tbe  change  of 
the  name  of  a  county  and  tbe  change  of  its 
county  seat.  Under  the  pretense  of. exer- 
cising the  power  to  create  a  new  county,  tbe 
Legislature  has  usurped  the  power  reserved 
by  the  people  to  change  a  county  seat. 

In  People  v.  George,  supra,  in  a  dissent- 
ing opinion,  I  held  that  the  Legislature  had 
a  right  to  abolish  a  county  in  tbe  creation  of 
new  counties;  but,  upon  a  further  Inves- 
tigation of  this  question,  I  am  not  satisfied 
that  my  views  in  that  opinion  on  that  point 
were  correct.  However,  that  case  was  not 
decided  upon  that  point. 

In  addition  to  tbe  cases  cited  on  the  origi- 
nal bearing,  counsel  for  petitioner  cited 
Frost  V.  PfeifTer,  (Colo.  Sup.)  58  Pac.  147. 
That  involved  tbe  constitutionality  of  an  act 
of  the  General  Assembly  of  Colorado  cre- 
ating the  county  of  Teller  out  of  portions  of 
the  counties  of  E\  Paso  and  Fremont.  By 
that  act  no  county  was  abolished,  and  no 
county  seat  removed.  The  act,  after  cre- 
ating Teller  county,  left  the  counties  of  El 
Paso  and  Fremont  simply  with  reduced 
areas.  We  are  unable  to  see  wherein  the 
decision  In  that  case  has  any  application 
whatever  to  the  questions  under  considera- 
tion in  the  case  at  bar. 

I  therefore  hold  that  if  this  court  had  the 
authority,  underthe  law  or  its  rules,  to  grant 
a  rehearing  in  a  case  originally  brought  in 
this  court,  the  showing  made  by  tbe  peti- 
tion for  a  rehearing  in  this  case  is  not  suf- 
ficient to  warrant  a  rehearing.  A  rehearing 
Is  denied. 

AU>SHIE,  J.,  concurs.  STOCKSLAGER, 
C.  J.,  dissents  from  the  conclusion  reached. 


(U  Idalio.  tf) 
LB  FEVRE  et  al.  v.  AMONSON  et  aL 
(Supreme  Court  of  Idaho.     May  15,  1905.) 

1.  Public  Lands— Contest  of  Title— Chab- 
ACTEB  of  Land  —  Jubisdiction  of  Statb 
Courts. 

Tbe  state  courts  have  no  jurisdiction  to  de-  i 
termine   the  character  of  public   lands,   as   to 
whether  it  is  mineral  or  not,  while  the  claims 
of   respective   parties   are   pending   t>efore   the 
Land  Department  of  the  general  government. 

2.  Same— Land  Depabtment. 

When  the  jurisdiction  of  the  Land  Depart- 
ment is  once  set  in  motion,  and  that  tribunal 
is  engaged  in  an  investigation  to  determine  the 
character  of  the  land,  the  courts  are  precluded 
from  trying  or  determining  that  question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  {  307.] 

3.  Same. 

The  decision  of  the  Land  Department  on 
that  question  is  conclusive  on   the  courts. 

(EM.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  §§  301-307.] 

4.  Sake  —  Effect  of  OcctrPANCT  —  Vested 
Riohtb. 

Mere  occupancy  of  public  lands  by  a  set- 
tler gives  him  no  vested  right  therein  as  against 
the  United  States,  and  consequently  no  right 
against  any  purchaser  from  them. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  §§  51-53.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shoshone 
County;  Ralph  T.  Morgan,  Judge. 

Action  by  William  Le  Fevre  and  others 
against  Carl  Amonson  and  others  to  quiet 
title.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Reversed. 

Henry  P.  Knight,  for  appellants.  W.  W. 
Woods,  for  respondents, 

SULLIVAN,  J.  It  Is  claimed  by  the  re- 
spondents that  this  is  an  action  in  support 
of  an  adverse  claim  or  protest;  tbe  respond- 
ents having  settled  upon  the  land  as  squat- 
ters, and  the  appellants,  with  others,  having 
located  said  land  as  a  mining  claim  known 
as  tbe  "Never  Sweat  Lode."  It  appears  from 
the  record  that  on  the  12th  day  of  May,  1902, 
tbe  appellants  fUed  In  their  own  names  and 
the  names  of  two  others  in  the  United  States 
Land  Office  at  Coeur  d'AIene,  Idaho,  an  ap- 
plication for  patent  for  said  lode  claim,  it 
being  United  States  mineral  survey  No.  1,- 
724,  situated  In  Leiand  mining  district,  Sho- 
shone county.  Notice  of  such  application  for 
patent  was  given  by  publication  In  the  Wal- 
lace Press,  a  newspaper  published  in  said 
county;  that  during  the  period  of  publica- 
tion, to  wit,  on  tbe  15th  day  of  August,  1902, 
tbe  plaintiffs  filed  their  adverse  claim  or  pro- 
test in  said  United  States  I^and  Office  protest- 
ing against  said  application  for  patent  And 
it  Is  alleged  in  tbe  complaint  that  "thereupon 
all  proceedings  upon  said  application  were 
stayed  to  await  tbe  final  determination  of 
tbe  rights  of  tbe  parties,  and  that  this  action 
was  instituted  within  thirty  days  from  the 
time  of  filing  the  said  adverse  claim  pursuant 
to  the  provisions  of  sect|(^ge3<?^<K^vihe;©*t 
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Tlsed  Statutes  of  the  United  States  [TJ.  S. 
Comp.  St.  1901,  p.  1430]."  It  appears  from 
the  record  that  said  adverse  claim  was  in 
the  nature  of  a  protest,  which  protest  was, 
pn  October  26,  1902,  under  instructions  from 
the  Commissioner  of  the  General  Land  Office, 
dismissed'  by  the  register  at  Coeur  d'Alene, 
and  said  protestants  were  notified  of  their 
right  to  appeal,  and  no  appeal  was  taken. 
This  action  was  begun  on  September  13,  1902. 
and  a  final  decree  was  entered  on  June  3, 
1904.  The  action  was  tried  by  the  court 
without  a  jury,  and  judgment  was  entered 
in  favor  of  the  plaintiffs  decreeing  to  each 
of  the  plaintiffs  certain  portions  or  parts  of 
the  land  included  in  said  Never  Sweat  lode, 
which  land  is  described  in  the  decree.  Two 
errors  are  assigned:  (1)  The  court  had  no 
jurisdiction  to  hear  and  determine  this  case. 
(2)  The  court  erred  in  entering  judgment 
against  the  defendants  jn  favor  of  the  plain- 
tiffs. 

It  is  contended  by  counsel  for  appellants 
that,  as  the  respondents  did  not  appeal  from 
the  order  of  the  commissioner  directing  their 
Bo-called  adverse  claim  or  protest  dismissed, 
the  trial  court  had  no  jurisdiction  to  hear 
and  determine  the  case.  It  is  also  contended 
that  the  lands  referred  to  were  public  It^nds, 
part  of  the  public  domain  of  the  United 
States,  and  that  said  court  had  no  jurisdic- 
tion to  detennine  questions  of  fact  with  ref- 
erence to  such  lands  while  the  claims  of  the 
respective  parties  were  pending  before  the 
Land  Department;  and  cites  Marquez  v. 
Frlsbie,  101  U.  S.  473,  475,  25  L.  Ed.  800; 
Astiazaran  v.  Santa  Rita  Land  &  M.  Co.,  148 
U.  S.  80, 13  Sup.  Ct.  457,  37  L.  Ed.  376;  Hays 
V.  Parker  (Wash.)  3  Pac.  901;  Humblrd  v. 
Avery  (C.  C.)  110  Fed.  4C5,  471;  Savage  v. 
"Worsham  (C.  C.)  104  Fed.  18;  Herbien  v. 
Warren  (Okl.)  35  Pac.  575:  Allen  v.  Pedro 
(Cal.)  68  Pac.  99;  Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.  (C.  C.)  104  Fed.  20.  In 
Llndley  on  Mines  (2d  Ed.)  {  108,  It  is  stated, 
inter  alia:  "But  that  the  courts  have  no 
Jurisdiction  to  determine  questions  of  fact 
with  reference  to  the  public  lands  while  the 
claims  of  respective  parties  are  pending  be- 
fore the  Land  Department  is  axiomatic. 
With  the  orderly  exercise  of  the  functions 
of  that  department  in  administering  the  pub- 
lic land  laws  the  courts  cannot  interfere. 
When,  therefore,  the  jurisdiction  of  the  Land 
Department  is  once  set  in  motion,  and  that 
tribunal  is  engaged  In  the  investigation, 
which  necessarily  Involves  a  determination 
of  the  character  of  the  land,  the  com-ts  are 
precluded  from  trying  or  determining  this 
question."  The  authorities  above  cited  fully 
sustain  the  text  of  said  section  108.  In  the 
case  at  bar  the  appellants  had  made  applica- 
tion to  the  proper  Land  Department  of  the 
government  for  a  patent  to  said  Never  Sweat 
lode  claim.  Under  the  law  it  was  the  duty 
of  an  adverse  claimant  to  file  In  the  local 
land  office  his  adverse  claim,  or  protest  to 
Buch  application,  which  the  record  shows  the 


respondents  undertook  to  do;  but  for  some 
reason  their  protest  was  dismissed,  and  the 
protestants  were  notified  of  their  right  to 
appeal  from  the  order  of  dismissal,  and  no 
appeal  was  taken  therefrom.  That  being 
true,  the  court  had  no  jurisdiction  to  hear 
and  determine  this  case,  and  erred  in  enter- 
ing judgment  against  the  defendants. 

It  appears  from  the  record  before  us  that 
the  respondents  undertook  to  protect  what- 
ever interests  they  had  in  the  land  Included 
in  the  Never  Sweat  lode  by  filing  an  adverse 
claim  or  protest,  and  then  brought  this  suit 
in  support  thereof,  under  the  provisions  of 
sections  2325  and  2326  of  the  Revised  Stat- 
utes of  the  United  States  [U.  S.  Comp.  St 
1901,  pp.  1429,  1430].  But  the  provisions  of 
those  sections  relative  to  adverse  claims  con- 
template proceedings  to  determine  the  right 
of  possession  between  claimants  of  the  same 
unpatented  mineral  lands,  and  are  not  in- 
tended to  provide  proceedings  to  decide  con- 
troversies respecting  the  character  of  lands; 
that  Is,  whether  they  are  mineral  lands  or 
nonmineral.  Their  mineral  character  is  a 
question  that  must  be  decided  by  the  Land 
Department  See  opinion  by  Secretary 
Hitchcock  in  Ryan  t.  The  Granite  HiU  M.  & 
D.  Co.,  29  Land  Dec.  Dep.  Int  522.  The  sec- 
retary says  in  that  opinion  that  "no  author- 
ity of  law  exists  for  transferring  the  pro- 
ceedings from  the  Land  Department  to  the 
courts  for  the  decision  of  that  question,  and 
hence  the  decision  of  the  court  thereon  can- 
not bind  or  conclude  the  Land  Department 
or  relieve  it  from  the  duty  of  making  its 
own  decision  in  the  premises."  In  Sparks 
V.  Pierce,  115  U.  S.  408,  6  Sup.  Ct  102,  29 
L.  Ed.  428,  the  court  said:  "Mere  occupancy 
of  public  lands  and  Improvements  thereon 
give  no  vested  right  therein  as  against  the 
United  States,  and  consequently  not  against 
any  purchaser  from  them."  The  main  point 
in  this  case,  as  stated  by  counsel  for  re- 
spondents in  his  brief.  Is  that  the  appellants 
never  at  any  time  bad  a  valid  discovery  on 
which  to  base  the  location  of  the  Never 
Sweat  lode.  And  it  Is  urged  that  the  evi- 
dence clearly  shows  that  no  mineral  was  ever 
discovered  within  the  boundaries  of  said 
claim  on  which  to  base  a  location.'  Counsel 
thus  concedes  that  the  character  of  the  land 
is  the  main  point  in  issue,  and,  as  we  un- 
derstand the  law,  that  question  is  one  for 
the  Land  Department 

It  is  stated  In  Marquez  v.  Frlsbie,  101  U. 
S.  479,  25  L.  Ed.  800,  that:  "The  decisions  of 
the  officers  of  the  Land  Department,  made 
within  the  scope  of  their  authority,  on  ques- 
tions of  this  kind,  are,  in  general,  conclusive 
everywhere,  except  when  considered  by  way 
of  appeal  within  that  department;  and  that 
as  to  the  facts  on  which  their  decision  is 
based,  in  the  absence  of  fraud  or  mistake, 
that  decision  is  conclusive,  even  in  courts  of 
justice,  when  the  title  afterward  comes  in 
question.  But  that  in  this  class  of  cases, 
as  in  all  others.  th^^.j^Jp^4n,^^^j^8 
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of  eqnlty  the  Jurladictton  to  correct  mistakes, 
to  relieve  against  frauds  and  impositions,  and 
In  cases  where  it  Is  clear  that  these  officers 
have,  by  .a  mistalce  of  the  law,  given  to  one 
man  the  land  which,  on  the  undisputed  facts, 
belonged  to  another,  to  give  appropriate  re- 
lief." And  again:  "Bat  If  It  can  be  made  en- 
tirely plain  to  a  court  of  equity  that  on  facts 
about  which  there  is  no  dispute,  or  no  reason- 
able doubt,  those  officers  have,  by  a  mistake 
of  the  law,  deprived  a  man  of  his  right,  it 
will  give  relief."  When  we  come  to  examine 
the  evidence  In  this  case,  we  find  a  sub- 
stantial conflict  in  it  as  to  the  character  of 
said  land,  and  do  not  find  any  such  fraud  or 
mistake  as  would  Justify  a  court  of  equity 
in  holding  that  the  title 'procured  by  the 
mining  claimants  from  the  government  was 
held  in  trust  for  the  appellants. 

The  Judgment  must  be  reversed,  and  it  Is 
BO  ordered,  and  the  cause  Is  remanded  for 
further  proceedings  In  accordance  with  the 
views  expressed  herein.  Oosts  are  awarded 
to  appellants. 

STOCKSLAGEK,  C.  J.,  and  AILSHIE,  J, 
concur. 

(11  Idaho,  130) 
SHOSHONB   COUNTY  v.   THOMPSON. 
(Supreme  Court  of  Idaho.     June  6,  1905.) 

1.  Taxation — Vatttation  fob  Assessment, 

By  the  provisions  of  an  act  annexing  a 
portion  of  Slioshone  county  to  Nez  Perce  coun- 
ty, approved  March  10,  1903  (Sess.  Laws  1903, 
p.  204),  the  assessment  roll  of  Shoshone  county 
for  the  year  1903  is  made  the  basis  of  the 
valuation  of  the  property  assessed  therein,  and 
It  was  not  the  intention  of  the  Legislature  that 
the  accountants  should  deduct  therefrom  the 
valuation  of  property  deemed  by  them  to  be 
not  taxable.  And  the  accountants  must  take 
into  consideration  the  taxable  property  as 
shown  by  said  assessment  roll,  and  the  valua- 
tion therein  contained. 

2.  Saue— Assessment  Roll. 

Whether  or  not  the  assessment  roll  eon- 
tains  illegal  assessments  is  not  a  matter  for  the 
consideration  of  such  accountants  in  the  dis- 
charge of  their  duties  nnder  said  act. 

3.  Statutes— Time  of  Taking  Effect. 

Said  act  became  a  law  on  May  8,  1903, 
60  days  after  the  adjournment  of  the  Legisla- 
ture, but  did  not  go  into  full  effect  and  oper- 
ation until  November  19,  1904,  that  being  the 
date  when  the  result  of  the  election  provided 
for  therein  was  certified  to  the  (Jovemor. 

4.  County  Pbopebtt— What  Constitutes. 

The  term  "county  property,"  as  used  in 
said  act,  includes  property  acquired  by  tax 
deeds,  and  the  value  of  tax  certificates  owned 
by  the  county,  but  does  not  include  delinquent 
tares ;  and  the  value  of  such  county  property 
must  be  ascertained  as  directed  by  the  pro- 
visions of  said  act. 

5.  Same— Annexation  —  Appobtionment    of 
Assets. 

Section  5  of  said  act  (Laws  1903,  p.  207) 
provides  for  the  apportionment  of  all  moneys 
In  the  county  treasury  of  Shoshone  county  at 
the  time  said  act  took  effect,  and  provides  that 
such  money  be  divided  between  the  counties  in 
the  same  ratio  as  county  property  and  county 
indebtedness  are  divided,  and  is  not  to  be  de- 
ducted from  the  total  Indebtedness  of  said  coun- 


ty before  the  apportionment  of  such  indebted- 
ness. 

6.  Same. 

Under  the  provisions  of  said  act,  tax  sale 
certificates  and  tax  deeds  and  property  acquired 
thereunder,  as  well  as  delinquent  taxes,  belong 
to  Shoshone  county. 

7.  Same. 

Moneys  collected  for  county  and  state  pur- 
pose from  taxpayers  in  the  annexed  district 
since  November  19,  1904,  belong  to  Shoshone 
county. 

8.  Samb— OcNEBAi,  School  Fund. 

The  general  school  moneys  in  the  county 
treasury  not  distributed  prior  to  the  going  into 
operation  of  said  act,  and  which  would  have 
belonged  to  the  school  districts  in  the  territory 
annexed  had  there  been  no  annexation,  belong 
to  Shoshone  county,  and  must  be  prorated  as 
other  money  is  prorated  under  the  provisions 
of  said  act.  But  any  school  moneys  in  the 
hands  of  the  treasurer  that  have  been  raised 
by  a  special  tax  in  any  of  the  annexed  dis- 
tricts belong  to  the  district  raising  same. 
0.  Same— Liability  fob  Debts. 

Nez  Perce  county,  with  the  annexed  por- 
tion of  Shoshone  county,  is  liable  for  its  pro 
rata  share  of  the  indebtedness  of  Shoshone 
county,  and  its  proper  officers  must  issue  coun- 
ty warrants  therefor  to  Shoshone  county. 
(Syllabus  by  the  Court.) 

Application  by  Shoshone  county  against 
Leslie  Thompson  for  writ  of  mandate,  to 
compel  the  defendant  to  make  the  certifi- 
cate required  by  Act  March  10,  1903  (Laws 
1903,  p.  204).    Writ  granted. 

James  E.  Gyde,  for  plalntift.  B.  S.  Crow; 
for  defendant. 

SULLIVAN,  J.  This  is  an  original  appli- 
cation to  this  court  for  a  writ  of  mandate  to 
Leslie  Thompson,  the  accountant  of  Nez 
Perce  county,  appointed  pursuant  to  the  pro- 
visions of  section  4  (page  206)  of  an  act  of 
the  Legislature  approved  March  10,  1903 
(Sess.  Laws  1903,  p.  204),  entitled  "An  act 
to  annex'a  portion  of  the  county  of  Shoshone, 
to  the  county  of  Nez  Perce  and  to  submit 
the  question  of  the  proposed  annexation  to 
a  vote  of  the  electors  within  the  territory 
to  be  annexed,  and  apportion  the  debt  of 
Shoshone  county  between  the  c6nntles  of 
Shoshone  and  Nez  Perce,  and  to  define  the 
boundary  of  the  county  of  Shoshone,  and  to 
define  the  boundary  of  the  county  of  Nez 
Perce,  and  to  define  the  boundary  of  the 
county  of  Latah,  and  to  define  the  boundar^r 
of  the  county  of  Idaho;  and  make  the  same 
a  part  of  the  Second  Judicial  District." 

This  proceeding  arises  from  a  disagree- 
ment of  the  accountants  appointed  under  the  ' 
provisions  of  section  4  of  said  act,  which  Is 
as  follows:  "At  the  first  regular  meeting  of 
the  board  of  commissioners,  next  following 
the  annexation  of  the  territory  hereinbefore 
In  this  act  described,  to  the  county  of  Nez 
Perce  the  said  county  commissioners  shall 
each  appoint  a  competent  accountant  who 
shall  within  ten  •  days  after  the  appoint- 
ment, meet  at  the  county  seat  of  Shoshone 
county  and  take  the  usual  oath  of  office  and 
proceed,  then  and  there,  to  ascertain  from 
the  books  and  records  In  the  auditor's  and 
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recorder's  offices  the  whole  amount  of  the 
indebtedness  of  the  said  Shoshone  county  at 
the  date  that  this  act  takes  effect  and  to  ap- 
portion said  indebtedness  pro  rata  between 
the  counties  of  Shoshone  and  Nez  Perce,  ac- 
cording to  the  taxable  property  that  the  ter- 
ritory annexed  bears  to  the  whole  as  now  or- 
ganized under  the  provisions  of  this  act 
should  the  same  take  effect;  basis  and  valu- 
ation of  property  to  be  taken  and  computed 
from  the  assessment  roll,  and  books  of  the 
present  Shoshone  county  made  for  the  year 
next  preceding  the  date  of  such  election. 
Said  commissioners  shall  apportion  the  value 
of  the  said  county  property  of  Shoshone 
county  upon  the  same  basis  as  is  provided 
for  the  apportionment  of  the  indebtedness 
of  Shoshone  county,  and  said  accountant 
Shalt  in  adjusting  said  Indebtedness  of  the 
said  county  property,  allow  Shoshone  county 
to  retain  all  county  property,  such  as  court- 
houses, furniture  and  fixtures,  but  the  said 
Nez  Perce  must  give  Shoshone  county  credit 
in  the  adjustment  of  the  accounts  for  the  an- 
nexed territory's  apportionment  of  the  value 
of  the  said  court-houses  and  other  county 
property.  Said  credit  to  apply  in  the  ad- 
justment of  Nez  Perce  county's  portion  of 
the  Indebtedness  to  Shoshone  county.  Said 
accountants  shall  make  certificates  of  the 
adjustment  they  make  showing  a  fully  item- 
ized statement  of  the  debits  and  credits,  and 
file  one  each  with  the  chairman  of  the  board 
of  commissioners  of  each  of  the  counties  of 
Shoshone  and  Nez  Perce,  and  whatever 
amount  is  shown  by  such  certificates  to  be 
due  from  either  one  of  the  counties  to  the 
other,  the  board  of  commissioners  of  the 
proper  county  shall  cause  warrants  to  be 
drawn  by  the  auditor  of  their  county  in  favor 
of  the  other  of  the  amount  due,  at  their  first 
regular  session  after  the  filing  of  the  ac- 
countants' certificate,  as  aforesaid:  provided, 
that  in  fixing  values  on  Shoshone  county 
property  no  value  shall  be  placed  upon  the 
roads  and  bridges  within  said  county:  pro- 
vided further,  that  if  said  accountants  can 
not  agree  as  to  the  value  of  the  county  prop- 
erty, as  herein  stated,  the  Governor  of  the 
state  of  Idaho  shall  appoint  one  disinterested 
person  who  must  be  a  resident  of  some  other 
county  who  shall  fix  and  determine  the  val- 
ue of  said  property,  and  make  out  and  file 
certificates  accordingly,  with  the  chairman 
of  the  boards  of  county  commissioners  of 
Shoshone  and  Nez  Perce  counties."  Said  act 
provides  that  the  question  of  attaching  a  por- 
tion of  Shoshone  county  to  Nez  Perce  county 
should  be  submitted  to  the  electors  of  that 
portion  of  Shoshone  county  to  be  cut  off, 
at  the  general  election  held  in  November, 
1004,  which  was  done,  and  on  the  10th  day  of 
November,  1004,  the  votes  on  that  question 
were  canvassed,  and  said  question  declared 
to  have  been  carried.  Thereafter  the  ac- 
countants referred  to  in  said  section  4  were 
duly  appointed,  and  met  at  the  county  seat 
of  Shoshone  county  and  took  the  required 


oath,  and  entered  upon  the  performance  of 
the  duties  prescribed  by  the  provisions  of 
said  section. 

It  is  alleged  In  the  petition  that  said  ac- 
countants agreed  upon  all  matters  and  things 
connected  with  said  accounting,  and  that  de- 
fendant refused  to  sign  the  required  certifi- 
cate. The  answer  of  the  defendant  denies 
that  the  said  accountants  came  to  any  agree- 
ment, and  sets  forth  several  reasons  why  the 
accountantappointed  for  Nez  Perce  county  re- 
fused to  sign  the  certificate  provided  for  In 
said  act.  It  is  unnecessary  for  us  to  go  fur- 
ther into  the  pleadings  and  the  issues  made 
by  them,  as  counsel  for  the  respective  coim- 
ties  substantially  agree  that  the  questions 
which  confronted'  the  accountants  in  making 
their  apportionments  of  Shoshone  county's 
indebtedness,  and  on  which  they  finally  dif- 
fered, fall  under  several  different  heads. 
Counsel  for  plaintiff  discusses  them  under 
eight  different  heads,  as  follows: 

"(1)  Should  the  accountants  take  Into  con- 
sideration the  assessed  value  of  lands  of  the 
Clearwater  Timber  Company,  as  they  appear 
on  the  assessment  rolls,  in  determining  the 
assessed  valuation  of  Shoshone  county? 

"(2)  Should  the  accountants  have  chosen 
May  8,  1003  (60  days  after  the  close  of  the 
session  of  the  Legislature  which  passed  the 
act  in  question),  or  November  19,  1904  (the 
day  upon  which  the  canvassing  l>oard  of  Sho- 
shone county  declared  the  result  of  the  elec- 
tion to  the  Governor),  as  the  day  for  com- 
puting the  indebtedness  of  said  county  and 
the  moneys  In  the  treasury? 

"(3)  "Should  the  accountants  d£dact  from 
the  Indebtedness  of  Shoshone  county  the 
value  of  the  tax  deeds,  tax-sale  certificates, 
and  delinquent  taxes  owned  by  it  before  ap- 
portioning said  Indebtedness  between  said 
counties,  or  should  they  simply  deduct  the 
value  of  the  courthouse,  'Jail,  fixtures,  and 
personal  property  of  like  nature? 

"(4)  Should  the  moneys  in  the  treasury  of 
Shoshone  county,  on  the  date  said  act  took 
effect,  be  deducted  from  said  county's  In- 
debtedness before  such  Indebtedness  is  ap- 
portioned? 

"(5)  Do  the  tax-sale  certificates,  tax  deeds, 
and  delinquent  taxes  affecting  the  property 
In  the  annexed  district  belong  to  Shoshone 
county  or  to  Nez  Perce  county? 

"(6)  Do  the  moneys  collected  by  Shoshone 
county  since  November  19,  1904,  from  tax- 
payers In  the  annexed  district  for  county  and 
state  tax,  belong  to  Shoshone  county  or  to 
Nez  Perce  county? 

"(7)  Do  the  school  moneys  not  distributed 
prior  to  the  date  of  annexation,  which  would 
have  been  apportioned  to  school  districts  in 
said  annexed  portion  had  the  county  not  been 
divided,  belong  to  Shoshone  county  or  to 
Nez  Perce  county? 

"(8)  Is  all  of  Nez  Perce  county,  or  only  the 
annexed  district,  liable  to  Shoshone  county 
for  the  ratable  portion  of  Shoshone  county's 
indebtedness?"         Digitized  by  VJ^^^^VIV^ 
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As  to  tbe  first  question  submitted,  It  ap- 
pears from  tbe  record  before  us  that  certain 
lands  had  been  assessed  to  the  Clearwater 
Timber  Company,  the  title  to  which,  it  is 
contended,  was  In  the  United  States,  and 
therefore  not  subject  to  taxation.  The  ac- 
countant for  Nez  Perce  county  tooli  the  posi- 
tion that  tbe  assessed  valuation  of  said  land 
should  not  be  talieu  Into  consideration  In  ar- 
riving at  the  value  of  the  taxable  property 
of  said  Shoshone  county,  while  the  account- 
ant for  Shoshone  county  took  the  position 
,  that,  tbe  Legislature  having  fixed  the  assess- 
ment roll  as  the  basis  of  valuation  for  said 
property,  the  accountants  had  no  authority 
to  malie  any  changes  therein,  but  must  talie 
the  valuation  as  given  by  such  assessment 
roll.  The  question  then  presented  is,  whether 
said  "accotmtants,  under  the  provisions  of 
said  act,  had  any  authority  to  deduct  from 
said  assessment  roll  the  value  of  any  prop- 
erty wJiich  they  supposed  to  have  been  Il- 
legally assessed.  Tbe  provisions  of  said  sec- 
tion 4  bearing  directly  on  said  point  are  as 
follows:  "and  to  apportion  said  indebtedness 
pro  rata  between  the  counties  6f  Shoshone 
and  Nez  Perce  according  to  the  taxable  prop- 
erty that  the  territory  annexed  bears  to  the 
whole  as  now  organized  under  the  provisions 
of  said  act  should  the  same  take  effect;  basis 
and  valuation  of  {property  to  be  taken  and 
computed  from  the  assessment  roll  and  the 
books  of  the  present  Shoshone  county  made 
for  the  year  next  preceding  such  election." 
The  question  arises,  did  the  Legislature  by 
those  provisions  Intend  to  make  said  assess- 
ment i-oll  the  basis  of  valuation  for  such 
property,  or  was  It  the  intention  that  the  ac- 
countants should  go  over  such  assessment 
roll  and  deduct  therefrom  the  valuation  of 
all  property  deemed  by  them  to  be  not  tax- 
able? It  Is  conceded  that  the  Legislature 
had  the  power  to  direct  how  and  in  what 
manner  such  Indebtedness  should  be  appor- 
tioned, but  the  question  here  is  as  to  what 
was  the  Intention  of  the  Legislature  as  ex- 
pressed In  the  section  above  quoted.  We 
think  It  clear  the  intention  was  that  said  ac- 
countants must  take  said  assessment  roll  as 
the  basis  of  such  valuation,  and  that  they 
have  no  authority  to  add  to  or  take  from 
tbe  valuation  of  the  taxable  property  as 
fotmd  therein.  We  answer  the  first  question, 
then,  by  saying  that  the  accountants,  in  ar- 
riving at  tbe  assessed  valuation  of  Shoshone 
county,  must  take  Into  consideration  the 
taxable  property  as  shown  by  said  assess- 
ment roll,  and  the  valuation  therein  contain- 
ed. 

If  the  lands  of  the  Clearwater  Timber 
Company  have  been  illegally  assessed,  that 
Is  not  a  question  to  be  determined  by  the 
said  accountants.  Whetlier  the  assessment 
roll  contains  Illegal  assessments  is  no  mat- 
ter of  concern  to  said  accountants  In  the  dis- 
charge of  their  duties  under  said  act.  We 
have  examined  the  authorities  cited  by  coun- 
sel for-defendant  on  tbe  point  under  consid- 


eration, and,  notwithstanding  tbe  dedston  of 
the  BoaiHl  of  Commissioners  of  Custer  Coun- 
ty V.  Board  of  Commissioners  of  Yellowstone 
County  (Mont.)  9  Pac.  5S0,  we  have  arrived 
at  the  conclusion  above  stated. 
•  It  would  appear  from  tbe  second  question 
submitted  that  the  accountants  could  not 
agree  upon  the  date  from  which  the  Indebt- 
edness of  Shoshone  county  must  be  comput- 
ed—whether It  b«  May  8,  1903  (that  date  be- 
ing 60  days  after  the  close  of  the  session  of 
the  Legislature  which  passed  the  act  in  ques- 
tion), or  November  19,  1904  (the  day  upon 
which  the  canvassing  board  of  Shoshone 
county  certified  the  result  of  the  election  to 
the  Governor).  Said  section  4  provides, 
among  other  things,  that  said  commission- 
ers (accountants)  must  ascertain  the  whole 
amount  of  the  indebtedness  of  said  Shoshone 
county  "at  tbe  date  that  this  act  takes  ef- 
fect." Said  act  does  not  contain  the  emer- 
gency clause,  and  under  the  provisions  of 
section  22,  art  3,  of  the  Constitution,  it  be- 
came a  law  60  days  after  the  adjournment 
of  the  Legislature,  or  on  May  8,  1903.  It  be- 
came a  law  on  that  date,  but  did  not  go  into 
full  operation  until  November  19,  1904,  the 
date  when  tbe  result  of  said  election  was 
certified  to  the  Governor.  The  accountants 
must  ascertain  the  Indebtedness  of  Shoshone 
county  on  November  19,  1904,  as  the  act 
went  into  full  effect  and  operation  on  that 
day. 

The  third  question  submitted  Is  as  to  the 
meaning  of  the  term  "county  property"  as 
used  In  said  act.  Shid  section  provides.  Inter 
alia:  "Said  commissioners  shall  apportion 
the  value  of  said  county  property  of  Sho- 
shone county  upon  said  basis  as  Is  provided 
for  tbe  apportionment  of  tbe  indebtedness  of 
Shoshone  county  and  said  accoimtants  shall 
in  adjusting  said  Indebtedness  of  the  said 
county  property  allow  Shoshone  county  to 
retain  all  county^  property  such  as  court- 
houses, furniture  and  fixtures,  but  tbe  said 
Nez  Perce  (Shoshone)  county  must  give  Sho- 
shone (Nez  Perce)  county  credit  In  the  ad- 
justment of  tlie  accounts  for  the  annexed 
territories'  apportionment  of  the  value  of 
said  court-house  and  other  county  property." 
ft  further  provides  "that  In  fixing  values  on 
Shoshone  county  property,  no  value  shall  be 
placed  on  the  roads  and  bridges  within  said 
county."  The  question  arose  between  the 
accountants  whether  the  tax-sale  certificates 
and  tax  deeds  and  delinquent  taxes  due  Sho- 
shone county  was  county  property,  within 
the  meaning  of  that  term,  for  which  Sho- 
shone county  must  account.  We  think  that 
,  the  term  "county  property"  as  used  in  said 
act  is  broad  enough  to  include  property  ac- 
quired by  tax  deeds  and  the  value  of  tax 
certificates  owned  by  the  county,  but  would 
not  include  delinquent  taxes  due  Shoshone 
county.  The  -value  of  such  county  property 
must  be  ascertained  as  directed  by  said  act. 
If  the  county  holds  any  property  that  is 
valueless,  of  course  no  j{).lu!et;^hoald  be  put 
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opon  It  And  if  it  holds  a  tax  certificate  cov- 
ering property  that  has  been  destroyed  or 
become  valueless,  it  should  not  be  assessed 
as  of  any  value.  The  act  particularly  pro- 
vides that,  in  fixing  values  on  Shoshone  coun- 
ty property,  no  value  shall  be  placed  upon 
roads  and  bridges,  thus  indicating  that  ait  - 
county  property  except  roads  and  bridges 
must  be  taken  into  consideration.  As  to  the 
delinquent  taxes,  much  of  which  may  have 
become  absolutely  uncollectible  by  reason  of 
the  property  assessed  having  become  value- 
less or  having  been  .removed  from  the  state, 
or  the  removal  of  the  persons  to  whom  it 
was  assessed  from  the  state,  we  conclude 
that  the  term  "county  property"  as  used  in 
that  act  does  not  include  delinquent  taxes. 
Said  act  particularly  provides  that  in  fixing 
values  on  Shoshone  county  property  no  value 
shall  be  placed  upon  roads  and  bridges,  thus 
indicating  that  all  county  property  but  that 
especially  excepted  should  be  taken  ihto  con- 
sideration and  valued. 

The  fourth  question  submitted  is:  "Should 
the  moneys  in  the  treasury  of  Shoshone  coun- 
ty op  the  date  the  act  took  effect  be  de- 
ducted from  Shoshone  county's  indebtedness 
before  snch  indebtedness  is  apportioned?" 
Section  5  (page  207)  of  said  act  provides  as 
follows:  "Said  accountants,  provided  for  in 
section  4  of  this  act,  shall  in  accordance 
with  their  duties  already  described,  ascer- 
tain and  apportion  all  moneys  in  the  county 
treasury  at  the  time  this  act  takes  effect  as 
shown  by  the  books  in  the  auditor's  and 
treasurer's  offices  of  Shoshone  county  be- 
tween the  county  of  Shoshone  and  Nez  Perce 
in  the  same  ratio  and  upon  the  same  basis 
as  the  Indebtedness  and  county  property  is  to 
be  apportioned  as  provided  in  section  4  of 
this  act"  It  is  clear  under  the  provisions  of 
said  sections  4  and  5  that  the  money  in  the 
treasury  of  Shoshone  county  at  the  time  the 
act  became  operative  is  to  be  divided  be- 
tween said  counties  in  the  same  ratio  as 
county  property  and  county  indebtedness 
are  divided,  and  is  not  to  be  deducted  from 
the  total  Indebtedness  of  said  county  before 
the  apportionment  of  such  indebtedness.  If 
it  be  first  deducted  from  the  total  indebted- 
ness, and  thereafter  apportioned  and  a  part 
paid  over  to  Nez  Perce  county,  that  county 
would  get  a  double  benefit  therefrom.  Our 
answer  to  the  fourth  question  is — No. 

The  fifth  question  submitted  is:  "Do  the 
tax-sale  certificates  and  tax  deeds  and  the 
delinquent  taxes  affecting  property  in  the 
annexed  portion  belong  to  Shoshone  county 
or  Nez  Perce  county,  and  who  should  collect 
such  delinquent  taxes?"  The  answer  to  the 
fourth  question  disposes  of  that  part  of  the 
fifth  question  so  far  as  tax-sale  certificates 
and  tax  deeds  are  concerned.  They  belong 
to  Shoshone  county,  and  are  "county  prop- 
erly." The  delinquent  taxes  belong  to  Sho- 
shone county,  and  it  has  authority  to  collect 
th.?m,  but  they  are  not  such  county  property 
as  must  be  valued  and  apportioned;   what- 


ever may  be  realized  from  than  belongs  abso- 
lutely to  Shoshone  county.  On  the  collection 
of  such  delinquent  taxes,  see  In  re  Fremont 
County  (Wyo.)  54  Pac.  1073;  7  Am.  &  Eng. 
Ency.  of  Law,  913,  and  cases  cited;  Cooley 
on  Taxation  (3d  Ed.)  414,  415.  an.d  cases  cit- 
ed; Commissioners  of  Laramie  Co.  v.  Com- 
missioners of  Albany  Co.,  92  U.  S.  307,  23  L. 
Ed.  552;  Dill.  Mun.  Corp.  (4tta  Ed.)  I  188; 
Mount  Pleasant  v.  Beckwith,  100  U.  S.  514. 
26  L.  Ed.  699. 

The  sixth  question  Is  as  to  whether  the 
moneys  collected  for  county  and  state  pur- 
poses from  taxpayers  In  the  annexed  district 
since  November  19,  1904,  belong  to  Shoshone 
or  Nez  Perce  county.  They  belong  to  Sho- 
shone county.  The  act  providing  for  the  divi- 
sion of  that  county  provides  for  an  appor- 
tionment of  money  in  the  treasury  when  said 
act  goes  into  effect  and  not  after  that  date. 
On  this  question,  see  authorities  cited  in  last 
above,  and  also  Colusa  v.  Glenn  Co.  (Cal.) 
49  Pac.  457. 

The  seventh  question  submitted  la:  Do  the 
school  moneys  not  distributed  prior  to  said 
act  becoming  operative,  and  which  would 
have  belonged  to  school  districts  in  the  terri- 
tory annexed  had  there  been  no  annexation, 
belong  to  Shoshone  county  or  Nez  Perce  coiui- 
ty?  The  act  in  question  makes  no  provision 
for  the  transfer  of  such  school  moneys  to 
Nez  Perce  county,  and  we  think  it  clear  that 
all  school  moneys  not  apportioned  at  the  date 
said  law  went  into  effect  belong  to  Shoshone 
county,  and' must  be  prorated  as  other  money 
in  the  treasury  of  said  county.  See  Cooke  v. 
V.  School  District  (Colo.  Sup.)  21  Pac.  496. 
But  any  school  moneys  in  the  hands  of  the 
treasurer  that  have  been  raised  by  a  special 
tax  in  any  of  the  annexed  districts  belong  to 
the  district  raising  same. 

The  eighth  and  last  question  propounded 
was:  "Is  all  of  Nez  Perce  county,  or  only  the 
annexed  portion  thereof,  liable  to  Shoshone 
county  for  Nez  Perce's  pro  rata  share  of 
Shoshone  county's  Indebtedness?"  TVe  do  not 
deem  it  necessary  or  proper  at  this  time  to 
answer  said  question,  as  that  is  a  question 
that  concerns  particularly  the  annexed  por- 
tion of  Shoshone  county  and  Nez  Perce  coun- 
ty, and  not  Shoshone  county.  When  that 
question  is  presented,  the  people  living  in  the 
annexed  portion  have  the  right  to  be  heard  as 
well  as  Nez  Perce  county. 

It  Is  contended  by  counsel  for  the  defend- 
ant, under  the  provisions  of  said  act  If  In  the 
final  adjustment  of  this  matter  it  is  ascer- 
tained that  any  balance  is  due  to  Shoshone 
county,  tlie  board  of  county  commissioners 
•of  Nez  Perce  county  shall  cause  warrants  to 
be  drawn  by  the  auditor  of  their  county  in 
favor  of  Shoshone  county  in  payment  of  gaid 
balance,  and  that  such  warrants  should  be 
drawn  upon  a  special  fund  to  be  raised  by 
taxation  from  the  annexed  portion  of  Shoshone 
county,  while  it  is  contended  by  the  attorney 
for  the  plaintiff  that  such  warrants  must  be 

drawn  on  the  general  fund  of  Nez  Perce  cotin- 
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ty.  Tbat  part  of  said  section  referring  to 
said  matter  is  as  follows:  "Said  accountants 
shall  malce  certificates  of  tbe  adjustment 
tliey  make  showing  a  fully  itemized  state- 
ment of  the  debits  and  credits,  and  file  one 
each  with  the  chairman  of  the  board  of  com- 
missioners of  each  of  the  counties  of  Sho- 
slione  and  Nez  Perce,  and  whatever  amount  is 
shown  by  sucb  certiflcates  to  l>e  due  from 
either  one  of  the  counties  to  the  other,  the 
board  of  commissioners  of  the  proper  county 
shall  cause  warrants  to  be  drawn  by  the  au- 
ditor of  their  county  in  favor  of  the  other 
for  the  amount  due,  at  tbe  first  regular  ses- 
sion after  the  filing  of  the  accountants'  cer- 
tificate, as  aforesaid."  We  think  the  inten- 
tion was  tbat  such  indebtedness  should  l>e 
settled  by  warrants  drawn  by  the  debtor 
.county  upon  the  general  fund  of  such  county, 
and  so  bold.  We  therefore  hold  that  Nez 
Perce  county  must  issue  its  warrants  to  Sho- 
shone county  for  its  pro  rata  share  of  said 
Indebtedness. 

The  writ  of  mandate  must  issue  to  defend- 
ant requiring  him  to  proceed  in  accordance 
with  the  Views  herein  expressed  and  perform 
the  duties  required  to  be  performed  by  him 
under  the  provisions  of  the  act  under  consid- 
eration, and  to  make  his  certificate  as  pro- 
vided for  therein.  Each  party  must  pay  their 
own  costs  of  this  |»roceedlng. 


ST0CESLA6BB,  C. 
ooncnr. 


J.,  and  AILSHIB,  J., 


(39  Wash.  109) 

McAVOT  V.  HARKINS  et  al.  (.TANNINGS, 

Garnishee). 

(Supreme  Court  of  Washington.     May   23, 

isop.) 

1.  Appea]>-Failubx  to  Fiu  Tbansobipt. 

Failure  to  file  the  transcript  within  90 
days  after  notice  of  appeal  is  not  jurisdictional. 

2.  Gabnishmbnt—Answeb— Amendment. 

Where  a  garnishee  alleged  that  be  held  the 
property  by  assignment  for  the  benefit  of  cred- 
itors, he  conld,  on  demurrer,  amend  to  allege 
that  plaintiff  consented  to  the  assignment 

3.  Same— Motion  fob  Judgment. 

Where  plaintiff  in  garnishment  moves  for 
judgment  on  the  answer,  that  pleading  must  be 
treated  as  containing  all  the  amendments  which 
might  have  been  made. 

4.  ASSTGSiraNT    FOB    BENEFIT    OF    CBBDITOB*— 

Consent  of  Obeditob. 

A  creditor  who  has  assented  to  an  assign- 
ment by  the  debtor  for  the  benefit  of  creditors 
cannot  be  heard  to  say  that  it  was  fraudulent. 

[Eld.  Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Die.  Assignments  for  ■  Benefit  of  Credit- 
ors, §  1042.] 

Appeal  from  Superior  Court,  King  County; 
B.  B.  Albertson,  Judge. 

Action  by  C.  E.  McAvoy  against  M.  J. 
Harkins  and  others,  in  which  I.  H.  Jennings 
was  summoned  as  garnishee.  From  a  judg- 
ment against  the  garnishee,  he  appeals.  Re- 
versed. 

Leopold  M.  Stem,  for  appellant  Roberts 
&  JLeehey,  for  respondent. 


MOUNT,  0.  J.  On  November  10,  1903,  M. 
J.  Harkins,  L.  W.  Harkins,  and  E.  E.  Har- 
kiifs,  copartners  under  the  firm  name  of 
the  Harkins  Company,  executed  the  follow- 
ing agreement  In  writing: 

"Bill  of  Sale. 

"This  Indenture  made  this  19th  day  of 
Nov.  1003,  by  and  between  B.  E.  Harkins, 
L.  W.  Harkins  and  M.  J.  Harkins,  of  Seat- 
tle, Wasttington,  doing  business-  under  the 
firm  name  and  style  of  the  Harkins  Co.,  par^ 
ties  of  the  first  part,  and  I.  H.  Jennings,  of 
Seattle,  Wasliington,  party  of  the  second 
part 

"Witnesseth:  That  whereas  the  parties  of 
the  first  part  Iiave  for  some  time  past,  been 
carrying  on  a  general  grocery  business  at 
No.  1501,  14th  Avenue,  tn  Seattle,  Washing- 
ton, and  are  owners  of  a  general  stock  of 
groceries,  fixtures,  three  horses,  two  wagons, 
and  a  large  number  of  book  accounts,  con- 
tracted in  the  course  of  said  business,  and 
also  a  leasehold  interest  in  said  premises; 
and  whereas  the  said  parties  of  tlie  first  i>art 
in  the  conduct  of  said  grocery  business  have 
become  indebted  to  various  persons  and 
firms,  wliich  persons  and  firms  are  enumer- 
ated in  the  list  of  the  creditors  hereto  at- 
tached, and  in  the  amounts  set  opposite  their 
respective  names;  and  whereas  the  said 
parties  of  the  first  part  desire  to  pay  each 
of  said  persons  and  firms  mentioned  tn  said 
list  equably  and  ratably;  and  whereas  the 
said  party  of  the  second  part  is  willing  to 
receive  a  bill  of  sale  of  the  said  stock  of 
general  merchandise,  fixtures,  horses,  wag- 
ons and  harnesses,  and  an  assignment  of  all 
book  accounts  and  of  the  leasehold  interest 
in  and  to  the  said  pronises,  and  is  willing 
to  sell  all  of  said  personal  property  of  said 
leasehold  Interest,  and  to  collect  said  book 
accounts;  and  after  deducting  the  expenses 
of  administering  this  trust,  to  apply  the 
balance  to  the  proceeds  arising  from  said 
sale  and  such  collections,  equably  and  rata- 
bly to  the  claims  of  all  creditors  mentioned 
In  the  list  of  creditors  hereto  attached: 

"Now  know  all  men  by  these  presents, 
that  the  said  parties  of  the  first  part  for 
and  in  consideration  of  the  sum  of  one  dol- 
lar in  hand  paid  to  the  parties  of  the  first 
part  by  the  party  of  the  second  part  and 
other  good  and  valuable  considerations,  to  be 
paid  as  hereinafter  specified,  do  hereby 
grant,  bargain,  sell  and  convey  and  deliver 
unto  the  said  party  of  tlie  second  part  the 
entire  stock  of  goods,  wares,  and  merchan- 
dise, and  all  fixtures  contained  In  the  store 
building  located  at  No.  1501,  14th  Avenue, 
in  Seattle,  Washington,  together  with  the 
good  will  of  said  business,  and  also  tbe 
right  to  the  immediate  possession  thereof. 
Parties  of  the  first  part  also  sell  to  tbe  said 
party  of  the  second  part  the  said  horses, 
wagons,  and  harnesses,  and  hereby  assign 
and  transfer  to  said  party  of  the  second  part 

all  outstanding  book  accounts  as  the  same 
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appear  upon  the  hooks  of  acconnts  kept  hy 
said  parties  of  the  first  part;  parties  of  the 
first  part  also  assign  and  transfer  all  their 
right,  title  and  interest  In  and  to  the  lease 
upon  said  premises. 

"To  have  and  to  hold  the  said  personal 
property  above-mentioned  together  with  the 
book  accounts  and  good  will  of  said  busi- 
ness, unto  the  said  party  of  the  second  part, 
his  heirs,  executors,  administrators  and  as- 
signs. In  trust  for  the  uses  and  purposes 
hereinafter  mentioned;  that  is  to  say,  in 
trust  to  take  immediate  possession  of  all  of 
said  personal  property,  and  to  sell  the  same 
collectively  or  separately  at  public  or  private 
sale,  as  he  may  deem  best;  and  to  collect, 
sell  or  compromise  all  of  said  outstanding 
book  acconnts;  and  after  deducting  the  ex- 
penses of  administering  the  said  estate,  to 
apply  the  proceeds  remaining,  equably  and 
ratably,  among  the  creditors  of  the  parties 
of  the  first  part  enumerated  in  the  list  of 
creditors  hereto  attached;  provided,  how- 
ever, that  each  creditor,  before  being  enti- 
tled to  receive  his  pro  rata  under  the  terms 
of  this  agreement,  shall  deliver  to  the  party 
of  the  second  part,  a  release  of  all  claims 
against  the  said  parties  of  the  first  part. 

"It  Is  expressly  agreed  that  this  convey- 
ance shall  nbt  be  construed  to  be  a  deed  of 
voluntary  assignment  under  the  laws  of  the 
state  of  Washington. 

"In  witness  whereof,  the  said  parties  of 
the  first  part  have  hereunto  set  their  hands 
and  seals,"  etc.    (Duly  signed.) 

To  this  Instrument  was  attached  a  list  of 
creditors  for  whose  benefit  the  transfer  was 
made.  Immediately  upon  the  execution  of 
this  agreement,  Mr.  Jennings  took  posses- 
sion of  all  the  property  therein  mentioned, 
and  afterwards  sold  the  tangible  property 
and  proceeded  with  the  collection  of  the 
book  accounts.  The  American  Savings  Bank 
&  Trust  Company  was  one  of  the  creditors 
named  In  the  list  attached  to  the  instrument 
above  copied.  After  the  transfer  to  Jen- 
nings bad  been  made,  the  bank  assigned  Its 
claim  to  MoAvoy,  the  respondent,  who  there- 
upon commenced  an  action  In  the  superior 
court  of  King  county  to  reduce  the  claim  to 
judgment  against  the  members  of  the  Har- 
kins  Company.  In  that  action  McAvoy  caus- 
ed Jennings  to  be  summoned  as  a  garnishee 
defendant  Jennings  appeared  in  the  gar- 
nishment proceedings  and  answered,  deny- 
ing that  he  was  Indebted  to  said  copartner- 
ship or  any  member  thereof,  and  denying 
that  he  had  any  property  in  his  possession  or 
under  bis  control  belonging  to  defendants  in 
the  action;  and  by  way  of  further  answer 
he  set  forth  the  trust  agreement  above  cop- 
led,  and  alleged  that  he  had  taken  posses- 
sion of  all  the  property  therein  stated,  and 
had  converted  the  same  Into  money,  and  that 
be  had  in  his  possession  tliu  sum  of  $S54.02, 
which  he  was  prepared  to  distribute  pro  rata 
autoug  the  creditors  in  accordance  with  the 
said  agreement     He  also  alleged  that  the 


total  of  the  debts  amounted  to  |3,200.  The 
plaintift  In  the  garnishment  proceedhigs, 
without  moving  against  the  answer  of  the 
garnishee,  filed  a  reply  denying  all  the  al- 
legations in  the  answer,  and  alleged  that  the 
agreement  and  transfer  of  the  property 
therein  described  was  fraudulent  and  void 
as  to  creditors  because  It  was  not  in  com- 
pliance with  the  sales  In  hulk  act,  for  the 
reason  that  the  sale  was  without  consider- 
ation, and  there  was  no  affidavit  of  the  ven- 
dors setting  out  the  names  of  all  the  cred- 
itors and  the  amount  due  each.  The  reply 
also  alleged  that  the  transfer  was  made  with- 
out the  consent  of  all  the  creditors,  and 
without  the  knowledge,  consent  or  ratifica- 
tion of  the  plaintiff  or  his  assignor.  After 
this  reply  was  filed,  the  plaintiff  moved  the 
court  for  a  judgment  against  the  garnishee 
upon  his  answer  and  upon  the  pleadings  in 
the  ease.  The  garnishee  also  moved  for  a 
discharge  upon  like  grounds.  The  court  up- 
on a  hearing  of  these  motions,  granted  the 
motion  of  the  plaintiff,  and  rendered  Judg- 
ment against  the  garnishee  for  $576,  which 
was  the  amount  of  the  plaintiff's  claim 
against  the  copartnership  of  the  Harklns 
Company.  Mr.  Jennings,  the  garnishee  de- 
fendant, appeals. 

Respondent  moves  to  dismiss  the  appeal 
because  no  transcript  was  filed  in  the  clerk's 
office  vdthln  90  days  after  the  notice  of  ap- 
peal. The  notice  of  appeal  was  filed  on 
April  20,  1904.  The  transcript  was  filed  on 
August  27,  1904.  The  motion  to  dismiss  was 
not  made  until  after  the  transcript  had  been 
filed.  We  have  frequently  held  that  the 
failure  to  file  the  transcript  within' 90  days 
is  not  jurisdictional.  Ellis  v.  Moon  (Wash.) 
78  Pac.  677,  and  cases  cited.  See,  also.  Dean 
V.  O.  R.  &  N.  Co.  (filed  April  29,  1905)  80 
Pac.  842.    The  motion  is  denied. 

Conceding  for  the  purposes  of  this  appeal 
that  the  act  relating  to  sales  of  stocks  of 
merchandise  in  bulk  applies  to  the  transfer 
in  question  in  this  case,  and  also  that  the 
transfer  is  void  as  to  creditors  not  parties 
thereto,  without  intending  to  decide  either  of 
these  questions,  the  judgment  of  the  lower 
court  must  still  be  reversed.  The  appellant, 
in  answer  to  the  writ  of  garnishment  de- 
nied that  he  was  indebted  to  the  partner- 
ship or  any  member  thereof,  and  denied 
that  he  had  any  property  In  his  possession 
or  under  "his  control  belonging  to  the  part- 
nership or  any  member  thereof;  then,  by 
way  of  affirmative  defense  and^  "in  explana- 
tion" of  his  answer,  set  up  the  assignment 
to  him,  and  alleged  that  under  the  trust  deed 
he  had  in  his  possession  $854.02  to  be  dis- 
tributed pro  rata  among  the  creditore,  one  of 
whom  was  the  plaintiff  or  his  assignor.  It 
Is  true  that  the  affirmative  answer  did  not 
allege  directly  that  the  assignment  was 
made  at  the  instance  of  the  plaintiff  or  his 
assignor,  or  that  the  plaintiff  had  notice 
thereof,  and  acquiesced  therein  and  ratified 
the  same,  but  the  answer  was  not  attacked 
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upon  that  ground.  If  respondfent  had  moved 
against  the  answer  by  demurrer,  the  appel- 
lant would  have  been  authorized  to  amend 
in  this  respect  Green  v.  Moore,  24  Wash. 
241,  64  Pac.  151.  Respondent,  however,  filed 
a  reply  denying  all  the  allegations  of  the 
answer,  and  treated  the  answer  as  having 
alleged  that  the  transfer  was  made  by  and 
with  the  consent  of  the  plaintitf,  because  it 
saySr  "and  denies  that  said  transfer  was 
made  with  the  consent  of  all  the  creditors, 
and  says  that  It  was  not  made  with  the 
knowledge  or  consent  of  this  plaintiff,  or  the 
American  Savings  Bank  &  Trust  Company, 
a  corporation,  as  assignor."  This  reply,  of 
course,  was  not  to  be  considered  upon  a  mo- 
tion of  the  plaintiff  for  Judgment  upon  the 
answer.  The  only  effect  of  the  reply  was  to 
put  In  issue  the  facts  alleged  In  the  answer. 
We  must,  therefore,  qpon  this  appeal,  treat 
the  answer  as  the  lower  court  was  required 
to-  treat  it — as  containing  all  amendments 
which  could  have  been  made.  It  is  clear 
that.  If  the  transfer  of  the  partnership  prop- 
erty was  made  to  the  appellant  by  the  part- 
nership at  the  Instigation  of  the  creditors, 
for  the  purpose  named,  the  transfer  was  not 
void  as  between  the  parties.  A  creditor 
who  was  a  party  to  the  transfer,  and  at 
whose  instance  and  for  whose  benefit  the 
transfer  was  made,  cannot  be  permitted  to 
say  that  it  was  fraudulent  as  to  him,  or 
that,  because  it  was  fraudulent  as  to  some 
other  creditors,  he  may  take  advantage  of 
his  own  wrong,  and  thereby  obtain  a  prefer- 
ence by  attachment  or  garnishment  Under 
the  pleadings  in  the  case,  there  was  a  clear 
issue  of  fact  which  should  have  been  tried 
out  in  the  regular  way. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

DUNBAR,   HADLEnr,   and  FULLERTON. 
JJ.,  concur. 

(39  Wash.  tS) 

RITCHIE   V.   STATE. 
(Supreme  Court  of  Washington.   May  23, 1905.) 

1.  State  CAPrroi,  Comuission  —  Contbacts 
WITH  Architect.  i 

Laws  a893,  p.  464.  c.  138,  §  4,  relative  to 
the  state  capitol  commiasion,  provides  that  all 
contracts  shall  be  re^larly  passed  upon,  and, 
if  approved  by  a  majority,  ,recorded  iu  a  book 
kept  for  that  purpose,  and  a  copy,  certified  and 
indorsed  "Approved,"  delivered  to  the  other 
party  to  the  contract;  section  6  (page  465) 
provides  for  the  employment  of  an  architect 
and  the  manner  of  his  selection ;  and  section  7 
(page  4G6)  declares  that  no  construction  or  ma- 
terials shall  be  furnished  except  pursuant  to 
bids  advertised  for  as  therein  prescribed.  Held, 
that  section  4  refers  only  to  contracts  for  con- 
struction or  material  referred  to  in  section  7, 
and  does  hot  require  a  contract  with  an  archi- 
tect to  be  in  writing. 

2.  SAIIB— EXTBA  COITPENSATION. 

A  provision  in  a  contract  with  an  archi- 
tect that  no  charges  for  extra  compensation 
shall  be  made,  unle-ss  previously  agreed  upon 
in  writing,  does  not  deprive  the  parties  of  pow- 


er to'  modify  the  contract  or  make  a  further 
contract  without  >-riting. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  8  1123.] 

3.  Same— Modification. 

In  determining  whether  a  written  contract 
with  an  architect,  which  provided  that  no  extra 
compensation  should  be  allowed,  unless  previ- 
ously agreed  upon  in  writing,  was  modified  or 
added  to  by  a  subsequent  parol  agreement  the 
jury  had  a  right  to  consider  the  terms  and  pro- 
visions of  the  written  contract 

Appeal  from  Superior  Court,  Thurston 
County;   O.  V.  Linn,  Judge. 

Action  by  W.  A.  Ritchie  against  the  state 
of  Washington.  From  a  Judgment  In  favor 
of  defendant  plaintiff  appeals.    Reversed. 

Vance  &  Mitchell,  for  appellant.  John  D. 
Atkinson  and  A.  J.  Falknor,  for  the  State. 

RUDKIN,  J.  The  complahit  in  this  case 
contains  four  causes  of  action,  but  only  two 
of  these  are  before  us  on  this  appeal.  The 
third  cause  of  action  Is  to  recover  the  sum 
of  $1,560  for  services  performed  by  the  plain- 
tiff, at  the  special  instance  and  request  of 
the  defendant.  In  preparing  and  furnishing 
written  plans,  specifications,  schedule  of 
quantities,  and  details  of  furniture,  furnish- 
ings, etc.,  for  the  Senate  chamber  and  hall 
of  the  House  of  Representatives  In  the  an- 
nex of  the  capitol  building.  The  fourth 
cause  of  action  Is  to  recover  the  sum  of 
$1,400  for  services  i>erformed  by  the  plain- 
tiff, at  the  special  Instance  and  request  of 
the  defendant  in  preparing  plans,  specifica- 
tions, and  detail  drawings  of  structural  Iron 
work  (except  roof  trusses),  including  floor- 
beam  construction,  cast-iron  columns, .  con- 
crete and  expanded  metal  fireproof  floor  con- 
struction, and  its  supports,  for  the  state  cap- 
itol annex.  In  lieu  of  the  hollow  tile  fire- 
proof construction  called  for  in  the  original 
plans  and  contract  To  both  the  third  and 
fourth  causes  of  action  the  defendant  inter- 
posed the  defense  that  no  copy  of  any  con-  ' 
tract  in  writing  respecting  said  plans,  spec- 
ifications, details,  and  schedules,  or  said 
services,  was  ever  made  out  and  certified  by 
the  secretary  of  the  state  capitol  commis- 
sion, indorsed  "Ai^roved."  or  otherwise, 
with  the  date  of  approval,  or  delivered  to 
said  plaintiff,  and  no  written  contract  be- 
tween the  plaintiff  and  the  defendant  for 
said  plans,  specifications,  details  and  sched- 
ules, or  for  said  services,  was  ever  approved 
by  a  majority  of  said  board,  or  recorded  In 
a  book  kept  for  that  purpose.  To  the  fourth 
cause  of  action  the  additional  defense  was 
interposed:  That  on  the  5th  day  of  April, 
1901,  the  plaintiff  and  the  defendant  entered 
Into  a  written  contract  whereby  the  defend- 
ant employed  the  plaintiff  as  supervising 
architect  to  prepare  and  furnish  plans,  spec- 
ifications, drawings,  and  details  for  the  re- 
pairs, alterations,  etc.,  in  the  state  capitol 
building.  That  said  contract  contained  the 
following  provision,  among  others:  "Said 
second  party  iu  consideration  of  the  perform- 
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ance  of  all  the  conditlona,  agreementa  and 
stipulations  herein  contained  to  be  perform- 
ed by  said  first  party,  his  subordinates  and 
assistants  agrees  to  pay  said  first  party  as 
full  compensation,  an  anlount  equal  to  five 
per  cent  (5%)  of  the  actual  cost  of  such  al- 
terations, repairs,  and  additions,  to  be  paid 
as  follows,  to  wit:  2%%  when  contracts  are 
entered  into  for  the  making  and  construction 
of  such  repairs,  alterations  and  additions, 
within  the  limit  of  the  funds  available  for 
such  purpose;  and  the  remaining  2^  to  be 
paid  in  installments  as  follows:  2%%  of  the 
amount  of  the  estimate  paid  to  contractor 
for  work  done  and  materials  furnished  for 
the  preceding  month;  and  the  balance  at 
the  time  of  the  completion  of  said  altera- 
tions, repairs  and  additions,  and  the  accept- 
ance of  the  same  by  said  commission.  But 
In  no  event  shall  the  total  amount  paid  to 
said  architect  exceed  the  sum  of  five  per 
cent.  (5%)  of  the  actual  costs  of  said  alter- 
ations, repairs  and  additions,  it  being  ex- 
pressly understood  that  the  said  first  party 
shall  not  be  entitled  to  any  extra  compensa- 
tion on  any  account  whatever,  unless  previ- 
ously agreed  upon  in  writing."  That  the 
services  mentioned  In  the  fourth  cause  of 
action  were  for  changes  and  alterations 
made  in  the  original  plans  for  the  building, 
and  the  same  were  so  made  wlthont  cost  to 
the  defendant  That  no  contract  In  writing 
or  otherwise  was  entered  into  between  the 
plaintiff  and  the  defendant  respecting  such 
alterations,  or  respecting  the  furnishing  of 
plans,  specifications,  and  detail  drawings,  ex- 
cepting the  written  contract  above  set  forth, 
which  Is  made  a  part  of  the  answer.  The 
reply  admitted  that  there  was  no  contract 
in  writing  between  the  plaintiff  and  the  de- 
fendant for  the  services  mentioned  in  the 
third  and  fourth  causes  of  action,  and  ad- 
mitted the  execution  of  the  written  contract 
referred  to  in,  and  made  a  part  of,  tbe  an- 
swer. By  reason  of  these  admissions  in  the 
reply  the  court  below  granted  a  motion  for 
judgment  on  the  pleadings,  and  from  the 
order  of  dismissal  this  appeal  is  taken. 

The  respondent  relies  on  the  following  pro- 
vision in  section  4  of  the  act  of  March  21, 
1893,  to  sustain  the  Judgment  In  Its  favor: 
"All  contracts  made  with  said  board  and  all 
bonds  required  by  said  board  shall  be  reg- 
ularly passed  upon  by  the  board  In  session 
and  if  adopted  and  approved  by  a  majority 
of  said  board  shall  be  recorded  in  a  book 
kept  for  that  purpose,  and  a  copy  of  such 
contract  shall  be  made  out  and  certified  by 
the  secretary  Indorsed  'Approved'  with  the 
date  of  approval,  and  delivered  to  the  other 
party  to  the  contract.  Until  such  delivery 
no  contract  shall  be  valid  or  binding  on  ei- 
ther party."  Laws  1803,  p.  464,  c.  138,  {  4. 
Must  the  employment  of  an  architect  for  the 
building  be  by  written  contract,  In  order  to 
be  valid  under  the  above  provision?  Said 
section  4  also  provides  for  the  appointment 
of  a  secretary.     UIs  compensation  Is  fixed 


by  the  board  at  not  to  exceed  $125  per  month 
for  the  time  actually  employed,  and  be  is 
removable  at  the  pleasure  of  the  board. 
Section  6  provides  for  the  employment  of  an 
architect  and  the  manner  of  his  selection. 
His  compensation  is  fixed  by  the  board,  and 
he  Is  removable  at  their  pleasure.  Section  9 
of  the  act  provides  for  the  appointment  of  a 
superintendent.  His  compensation  is  fixed 
b^  the  board  at  not  to  exceed  ?8  per  day, 
and  he  also  Is  removable  at  pleasure.  Sec- 
tion 7  of  the  act  provides  that:  "No  con- 
struction or  mat»ial  shall  be  furnished  ex- 
cept pursuant  to  bids  advertised  for,  as  here- 
in provided.  All  lettings  of  construction  or 
material  exceeding  in  amount  the  sum  of 
five  hundred  dollars  ($500)  shall  be  adver- 
tised In  two  daily  newspapers  of  general  cir- 
culation, for  not  less  than  ten  days.  The 
bid  of  the  lowest  responsible  bidder  shall  be 
acc^ted,  saving  that  the  board  shall  have 
the  right  to  reject  all  bids.  The  perform- 
ance of  every  contract  shall  be  secured  by  a 
bond  to  the  state  of  WashlngtOjD,  in  a  sum 
not  less  than  one  quarter  of  the  c<mtract 
price,  secured  by  two  securities,  qualifying 
In  double  the  amount  of  the  bond,  each  of 
whom  shall  be  a  bona  fide  resident  of  this 
state,  said  bond  to  be  conditioned  for  the 
faithful  performance  of  said  contract"  Sec- 
tion 14  of  the  act  provides  for  the  auditing 
of  all  claims,  bills,  and  demands  for  work 
done,  labor  performed,  and  material  fur- 
nished. We  fully  agree  with  counsel  for 
respondent  that  the  powers  of  the  state  cap- 
Itol  commission  are  d^ned  by  the  act  cre- 
ating the  board,  and  that  the  appellant  can- 
not recover  If  that  act  requires  his  contract 
of  employment  to  be  in  writing.  We  can- 
not agree,  however,  with  the  contention  that 
the  employment  of  an  architect  comes  with- 
in the  provisions  of  the  act  requiring  cer- 
tain contracts  to  be  In  writing.  We  think 
the  contracts  for  construction  and  material 
referred  to  in  section  7  are  the  contracts, 
and  the  only  contracts,  which  fall  within 
the  requirements  of  section  4.  Said  section 
4  refers  to  "all  contracts  made  with  said 
board  and  all  bonds  required  by  said  board." 
The  requirements  of  this  section  apply  alike 
to  the  contract  and  the  bond.  The  bond  re- 
ferred to  is  manifestly  the  bond  given  for 
the  faithful  performance  of  the  contract. 
While  the  secretary  and  architect  are  re- 
quired to  give  bohds,  their  bonds  are  condi- 
tioned for  the  faithful  performance  of  their 
duties,  and  not  for  the  faithful  performance 
of  any  contract  between  them  and  the  board. 
The  secretary,  the  architect  and  the  super- 
intendent are  removable  at  the  pleasure  of 
the  board,  and  such  power  of  removal  is  in 
a  measure  inconsistent  with  any  definite 
contract  of  employment.  We  think  the  ob- 
ject of  the  statute  will  be  fully  satisfied  by 
limiting  the  requirements  of  section  4  to 
the  contracts  for  construction  and  material 
referred  to  in  section  7.  To  extend  the  re- 
quirements to  all  contracts,  of  whatever 
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kind,  would  nndnly  hamper  the  board  in  the 
discharge  of  their  duties,  and  we  do  not 
think  that  such  was  the  Intention  of  the  Leg- 
islature. The  other  defense  interposed  may 
be  valid,  and  it  may  not.  It  ivesents  a  ques- 
tion of  fact,  not  of  law.  It  is  common,  in 
building  contracts,  to  provide  that  no  claim 
shall  be  made  for  extras  unless  ordered'  in 
writing.  Such  provisions  are  usually  a  lim- 
itation on  the  authority  of  architects,  engi- 
neers, and  other  agents  In  charge  of  the 
work.  They  are  intended  for  the  protection 
of  the  employer,  are  valid,  and  should  in  all 
proper  cases  be  enforced.  But  it  must  be 
remembered  that  a  party  cannot  by  contract 
limit  his  own  power  as  to  its  modification, 
or  as  to  the  making  of  future  contracts. 
Notwithstanding  the  parties  in  this  case 
agreed  that  no  charges  for  extra  compensa- 
tion should  be  made  on  any  account  What- 
ever, unless  previously  agreed  upon  In  writ- 
ing, they  nevertheless  retained  full  power  to 
modlts^  this  contract  or  to  make  a  further 
contract  without  a  writing;  and  in  this  case 
it  is  for  the  court  or  Jury  to  say,  under  all 
the  circumstances,  whether  the  services  men- 
tioned in  the  fourth  cause  of  action  were 
performed  nnder  the  written  contract  at- 
tached to  the  answer,  or  under  some  sub- 
sequent agreement,  express  or  implied.  Wil- 
kens  V.  Wilkerson  (Tex.  Olv.  App.)  41  S.  W. 
178;  Bartlett  y.  StanchQeld,  148  Mass.  394, 
19  N.  B.  549,  2  L.  R.  A.  625.  In  determining 
this  question  they  have  a  right  to  take  into 
consideration  the  terms  and  provisions  of 
the  written  contract  between  the  parties. 

For  the  erroi*  in  granting  the  motion  for 
Judgment  on  the  pleadings,  the  Judgment  is 
reversed,  aiid  a  new  trial  ordered. 

MOUNT,  C.  J.,  and  FULLEUTON.  HAD- 
LKY,  CBOW,  DDNBAB,  and  ROOT,  JJ.,  con- 
cur. 


(2>  Utali,  MT) 

MACKAY  V.  SALT  LAKE  CITY. 
(Supreme  Court  of  Utah.     June  3,  1905.) 

1.  Mdnicipalitieb  —  Pebsonal  Injubies  — 
Negligence— Defective  BRinOES— Assebt- 
INO  Control  oveb  Bridge— Liability.  . 

Where  it  appeared  that  at  the  time  of  the 
accident,  defendant  city  was,  and  for  a  long 
tfaue  prior  thereto  had  been,  asserting  control 
over  a  bridge  within  its  corporate  limits,  and 
had  several  times  repaired  the  same :  that  the 
plank  flooring  of  the  bridge  was  laid  by  de- 
fendant's bridge  carpenter,  who,  acting  as  such, 
inspected  the  woodwork  of  the  structure  shortly 
before  the  accident;  that  a  long  time  prior 
thereto  defendant's  street  supervisor  covered 
the  floor  of  the  bridge  with  dirt;  and  that, 
though  repeatedly  notified  of  its  unsafe  con- 
dition, he  failed  to  repair  it — defendant,  having 
thus  assumed  control  over  the  bridge,  was 
bound  to  use  ordinary  diligence  to  keep  it  in 
a  reasonably  safe  condition. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent  Dig.  Bridges,  $  103.] 

2.  Same— Questions  fob  Jury. 

Where  plaintiflTs  horse,  becoming  frighten- 
ed by  reason  of  the  defective  condition  of  a 
bridge,   backed   the   vehicle  in   which  plaintiff 
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was  driving  off  the  bridge,  whereby  plaintiff, 
without  fault  or  negligence  on  his  part,  sustain- 
ed injuries  to  his  person  and  property,  the  ques- 
tion of  defendant's  negligence  was  for  the  jury.* 
3.  Same— Filing  Claim  —  Statijtobt  Provi- 
sions—Limiting Amount  of  Reoovebt. 
Under  Rev.  St.  1898,  |  312,  providing  that 
all  claims  against  a  city  for  damages  or  injury 
arising  from  the  defective  condition  of  any 
street  or  bridge,  or  from  the  negligence  of  the 
city  authorities  in  respect  thereto,  shall,  within 
90  days  after  the  happening  of  the  injury  or 
damage,  be  presented  to  the  city  in  writing, 
signed  by  the  claimant,  describing  the  time, 
place,  cause,  and  extent  of  the  damage  or  in- 
jury, and  that  no  action  sball^  be  maintained 
against  tlie  city  unless  it  appears  that  the  claim 
on  which  it  was  based  was  presented  to  the 
council,  and  that  the  council  did  not  within  90 
days  thereafter  audit  and  allow  the  same,  the 
mere  fact  that  a  claimant  for  damages  for  in- 
juries resulting  from  the  defective  condition  of 
a  bridge  demands  a  less  sum  than  he  is  en- 
titled to  recover  docs  not,  on  rejection  of  his 
claim,  preclude  him  from  recovering  by  action 
his  actual  damages,,  though  they  exceed  the 
amount  of  his  claim  on  file. 

Appeal  from  District  Court,  Salt  Lake 
County;    S.  W.  Stewart,  Judge. 

Action  by  John  Mackay  against  Salt  Lake 
City,  a  municipal  corporation.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Plaintiff  brought  this  action  against  Salt 
Lake  City,  a  municipal  corporation,  to  re- 
cover damages  done  to  certain  personal  prop- 
erty belonging  to  plaintiff,  and  for  personal 
injuries  suffered  by  himself,  all  of  which  he 
alleges  was  caused  by  the  negligence  of 
defendant  city  in  failing  to.  keep  in  proper 
repair  a  certain  bridge  on  the  Redwood  Road, 
and  which  is  situated  within  the  corporate 
limits  of  said  city,  and  spans  or  crosses  a 
stream  of  water  at)oat  one  foot  in  depth, 
known  as  the  "Surplus  Canal."  The  facts, 
as  shown  by  the  record,  are  substantially 
as  follows:  The  record  shows  that  the  Rea- 
wood  Road,  on  which  the  bridge  In  question 
is  situated,  runs  north  and  south  and  within 
the  municipal  boundaries  of  Salt  Lake  City, 
but  a  considerable  distance  west  from  the 
inhabited  portion  thereof.  That  part  of  the 
municipality  through  which  the  road  trav- 
erses and  In  which  the  bridge  Is  situated 
has  been  platted  into  lots,  and  streets  laid 
out;  but  the  lots  have  not  been  improved, 
nor  the  streets  opened  up.  This  bridge, 
which  is  150  feet  in  length  and  16  feet  in 
width  between  the  railings,  was  at  the  time 
the  accident  occurred,  and  for  a  considerable 
length  of  time  prior  thereto  had  been,  under 
the  supervision  and  control  of  the  city;  but 
Just  how  long  the  record  does  not  show.  The 
bridge  at  the  time  of  the  accident  was, 
and  for  five  weeks  prior  thereto  had  been, 
out  of  repair,  of  which  the  city  had  notice. 
The  plank  which  formed  the  roadbed  or  floor 
of'  the  bridge  were  badly  worn,  and  the 
cracks  between  them  were  from  one  to  three 
inches  wide,  and  the  railings  on  the  sides 
of  the  bridge  were  loose  and  Insecure.  The 
bridge  had  been  covered  with  dirt  from  7 
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to  10  Inches  In  depth  by  the  street  supervisor 
of  defendant  city.  At  the  time  plaintiff  was 
injured  much  of  the  dirt  which  had  been 
placed  on  the  bridge  had  sifted  through  the 
cracks  between  the  plank,  leaving  small  piles 
of  dirt  at  different  places  on  the  bridge.  And 
the  evidence  shows  that  when  teams  (horses) 
were  driven  over  the  bridge  they  frequently 
became  frightened  by  the  falling  of  the  dirt 
through  the  apertures  between  the  plank  and 
the  reflection  of  the  water  In  the  canal 
through  these  same  cracks.  The  city  road 
supervisor  had  on  several  occasions  imme- 
diately preceding  the  accident  been  notified 
of  the  unsafe  condition  of  the  bridge,  but  had 
failed  and  neglected  to  make  the  necessary 
repairs.  On  October  2,  1902,  plaintiff,  who 
was  70  years  of  age,  was  going  home  along 
this,  the  Redwood  Road,  from  the  State  Fair, 
In  a  phaeton  drawn  by  a  gentle  horse.  While 
In  the  act  of  crossing  the  bridge  in  ques- 
tion, the  horse  became  frightened  at  the  piles 
of  dirt  thereon  and  the  sifting  of  the  dirt 
through  the  apertures  between  the  plank, 
which  resulted  in  the  horse  backing  the 
phaeton,  with  the  plaintiff  therein,  off  the 
bridge,  carrying  with  them  a  part  of  the 
railing  of  the  bridge  Into  the  canal,  the  bot- 
tom of  which  was  eight  or  nine  feet  below 
the  floor  of  the  bridge.  The  horse  went  off 
the  bridge  with  the  phaeton,  and  fell  on  the 
plaintiff,  who  was  thereby  rendered  uncon- 
scious for  a  short  time.  Plaintiff's  back 
was  hurt,  his  face  was  bruised,  a  leg  and 
foot  badly  cut,  and  he  was  otherwise  severe- 
ly injured.  Besides  the  personal  injuries 
thus  received  by  plaintiff,  his  phaeton,  har- 
ness, a  lap.  robe,  and  a  suit  of  clothes,  aggre- 
gating In  value  |246,  were  completely  de- 
stroyed. It  appears  from  the  record  that 
the  Injuries  to  plaintiff's  leg  and  back  are 
permanent  In  character,  and  have  nearly 
incapacitated  him  from  working.  The  facts 
in  the  case  over  which  there  is  no  conflict 
in  the  evidence  may  "be  summarized  as  fol- 
lows: First,  the  bridge  in  question  is  with- 
in the  corporate  limits  of  Salt  Lake  City; 
second,  the  city,  at  the  time  of  the  accident, 
was,  and  for  a  long  time  prior  thereto  had 
been,  asserting  control  over  the  bridge;  third, 
the  bridge,  at  the  time  the  accident  happen- 
ed, was,  and  for  a  long  time  prior  thereto 
had  been,  out  of  repair,  of  which  the  city  for 
five  weeks  had  actual  notice,  and,  fourth, 
the  plaintiff  was  Injured,  and  his  property 
destroyed,  without  fault  or  negligence  on 
his  part.  The  plaintiff,  within  the  time  pro- 
vided by  law,  filed  a  claim  against  the  mu- 
nicipality for  damages  ■  aggregating  $1,520 
with  the  city  recorder,  which  claim  was 
rejected  and  disallowed.  A  trial  was  had, 
which  resulted  in  a  verdict  for  plaintiff  in 
the  sum  of  $1,980.  From  the  verdict  and 
judgment  entered,  defendant  prosecutes  this 
appeal. 

O.  0.  Dey,  W.  H.  Bramel,  and  D.  O.  Wllley, 
for  appellant  Thomas  &  Maycock,  for  re- 
spondent 


Mccarty,  J.  (after  stating  the  facts). 
The  first  contention  made  by  appellant  is 
that  It  cannot  be  held  liable  for  the  dam- 
ages suffered  by  respondent,  because  the  ac- 
cident occurred  on  a  road  which  Is  situated 
outside  of,  and  a  considerable  distance  from, 
the  inhabited  portion  of  the  municipality. 
The  evidence  is  undisputed  that  the  city  at 
and  prior  to  the  time  of  the  accident  exer- 
cised control  ovfer  the  bridge  In  question, 
and  had  on  several  occasions  made  repairs 
thereon.  Bert  Pratt  who  was  at  the  time 
"bridge  carpenter"  for  the  city,  was  called 
as  a  witness,  and  testified  that  the  plank 
which  formed  the  floor  of  the  bridge  were 
placed  there  by  him.  He  also  testified  that 
a  few  days  prior  to  the  accident  he,  as 
bridge  carpenter,  inspected  and  made  an 
examination  of  the  woodwork  of  the  struc- 
ture. It  also  appears  from  the  record  that 
the  street  supervisor  of  the  city,  long  before 
respondent  was  hurt,  covered  the  bridge 
with  the  dirt  referred  to  In  the  foregoing 
statement  of  facts,  and  that  prior  to  the 
accident  he  was  repeatedly  notified  of  the 
unsafe  condition  of  the  bridge,  but  failed  to 
make  the  necessary  repairs.  The  city  hav- 
ing thus  assumed  control,  and,  in  effect 
ownership,  of  the  bridge,  was  legally  bound 
to  use  ordinary  diligence  to  keep  it  in  a  rea- 
sonably safe  condition.  In  Elliott  on  Roads 
and  Streets  (2d  Ed.)  S  59,  the  rule  Is  stated 
as  follows:  "When  a  city  takes  charge  of 
a  bridge,  and  asserts  control  and  ownership 
over  it  there  Is  sufficient  reason  for  holding 
it  bound  to  keep  the  bridge  In  repair."  In 
15  Am.  &  Eng.  Encycl.  Law  (2d  Ed.)  428,  it 
Is  said:  "The  duty  of  a  municipality  as  re- 
gards a  highway  is,  it  seems,  affected  by  the 
amount  of  use  of  such  highway;  but  this 
does  not  affect  its  duty  to  keep  every  high- 
way within  Its  limits  in  a  reasonably  stife 
coudition."  Under  the  circumstances  of  this 
case,  the  question  of  negligence  on  the  part 
of  the  city  was  one  for  the  jury  to  deter- 
mine. Thomas  v,  SpringviUe,  9  Utah,  426, 
35  Pac.  503. 

The  next  question  presented  by  this  appeal 
is,  did  plaintiff,  by  filing  a  claim  for  $1,520 
only,  with  the  city  recorder,  for  damages, 
limit  his  right  of  recovery  to  that  amount? 
Appellaitt  insists  that  plaintiff,  having  filed 
his  claim  against  the  city  for  the  sum  men- 
tioned. Is  precluded  from  recovering  a  greater 
amount,  and  that  the  court  erred  in  failing 
to  so  Instruct  the  jury,  the  appellant  having 
presented  a  request  to  that  effect.  Section 
312,  Rev.  St  1808,  provides,  as  far  as  ma- 
terial here,  that  "all  claims  against  a  city 
or  town  for  damages  or  Injury  alleged  to 
have  arisen  from  the  defective,  unsafe,  dan- 
gerous, or  obstructed  condition  of  any  street, 

•  *  *  or  bridge  of  such  city  or  town,  or 
from  the  negligence  of  the  city  or  town  au- 
thorities   in    respect    to    any    such     street 

•  •  •  or  bridge,  shall,  within  ninety  days 
after  the  happening  of  such  injury  or  dam- 
age, be  presented  to  the,  city,    *    ••    in 
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writing  signed  by  the  claimant  or  some  au- 
thorized person,  and  properly  verified,  de- 
scribing the  time,  place,  cause  and  extent  of 
the  damage  or  Injury,  and  no  action  shall 
be  maintained  against  any  city  or  town 
•  *  •  unless  It  appears  that  the  claim 
for  which  the  action  was  brought  was  pre- 
sented to  the  council,  *  •  •  and  that 
the  council  *  *  •  did  not,  within  ninety 
days  thereafter,  audit  and  allow  the  same." 
It  is  evident  that  the  purpose  of  the  stat- 
ute is  to  enable  the  Aiuniclpallty  against 
which  a  claim  of  this  character  Is  made  to 
examine  the  highway,  bridge,  or  other  place 
where  the  injury  or  damage  Is  alleged  to 
have  been  sustained  by  the  claimant,  and 
thereby  determine  the  nature  and  character 
of  the  defect  in  the  highway,  and  the  extent 
of  the  damages  or  Injuries  sustained  by  the 
claimant;  and  if,  upon  such  investigation, 
the  claim  Is  found  to  be  meritorious,  and  one 
for  which  the  city  is  liable,  to  settle  the 
claim,  and  thus  protect  Itself  from  unneces- 
sary costs.  And,  on  the  other  hand,  if  the 
demand  is  found  to  be  without  merit,  the 
city  will  be  better  able  to  secure  evidence 
and  prepare  its  defense  than  if  the  matter 
were  deferred  until  after  the  alleged  defect 
In  the  highway  had  been  repaired,  or  Its 
condition  otherwise  changed.  Besides,  long 
delay  In  presenting  a  claiin  would  make  it 
difficult,  and  in  many  cases  Impossible,  for 
the  municipality  to  procure  witnesses  and 
secure  the  evidence  which  It  might  other- 
■wise  do  if  the  claim  were  presented  soon 
after  the  alleged  damages  or  Injuries  are 
sustained.  The  mere  tact  that  a  claimant 
in  cases  of  this  kind  includes  In  his  de- 
mand a  less  amount  than  he  is  entitled  to 
recover  does  not,  upon  his  claim  being  re- 
jected, preclude  him  from  bringing  suit 
and  recovering  for  the  daqiages  and  Injuries 
actually  sustained,  even  though  they  exceed 
the  amount  of  his  claim  on  file.  This  rule 
Is  In  accordance  with  the  great  weight  of 
authority.  In  20  Am.  &  Eng.  Encycl.  Law 
(2d  Ed.)  1233,  It  Is  said:  "It  has  been  held 
that  the  plaintiff's  claim  presented  should 
specifically  state  the  amount  demanded, 
though  this  Is  not  Invariably  the  case.  The 
plaintiff  may,  however,  subsequently  sue  for 
and  recover  more  than  the  amount  of  his 
original  claim,  or  he  may  institute  suit  for 
less  than  the  amount  demanded  on  the  same 
facts  as  set  forth  In  his  claim."  Minlck  v. 
City  of  Troy,  19  Hun,  253;  Reed  v.  City  of 
New  York,  97  N.  Y.  C20;  City  of  Salina  v. 
Kerr,  7  Kan.  App.  223,  52  Pac.  901;  City  of 
"Wyandotte  v.  White,  13  Kan.  191.  The  rec- 
ord shows  that  the  claim  In  this  case  was 
filed  with  the  city  recorder  six  weeks  after 
plaintiff  was  Injured,  and  it  was  more  than 
five  months  thereafter  when  it  was  rejected 
and  disallowed  by  the  city.  In  cases  like 
this  It  might  often  happen  that  the  full  ex- 
tent of  the  Injuries  received  could  not  be 
accurately  determined  within  the  time  in 
which  the  claims  must  be  filed  as  required 


by  law,  and  It  might  develop  long  after- 
wards that  the  Injuries  were  of  a  much 
more  serious  character  than  they  appeared 
to  be  when  received.  So,  In  this  case.  It 
appears  from  the  record  that  the  Injuries 
to  plaintiff's  leg  and  back  are  permanent  In 
character,  and  which,  at  the  time  he  filed  his 
claim,  he  might  well  have  believed  were 
only  temporary,  and  from  which  he  would. 
In  the  course  of  time,  recover.  In  the  case 
of  Noble  V.  Portsmouth,  67  N.  H.  183,  30 
Atl.  419,  this  same  question  was  Involved, 
and  the  court,  in  the  course  of  the  opinion, 
says:  "But  if  the  town '  declines  to  settle 
there  is  no  reason  why  the  plaintiff,  who 
has  Innocently  underestimated  his  claim, 
should  not  recover  actual  damages.  His 
Injury,  .which  at  first  may  seem  slight,  may 
prove  to  be  serious.  Within  the  brief  period 
for  filing  the  statement  the  nature  and  ex- 
tent of  his  injuries  may  not  have  become 
developed.  Time  may  demonstrate  he  was 
honestly  mistaken,  and  the  law  does  not 
visit  upon  him  consequences  which  result 
from  no  fault  -of  his." 

There  are  several  other  errors  assigned, 
but,  as  they  are  without  merit,  we  do  not 
deem  it  necessary  to  discuss  them. 

We  find  no  reversible  error  In  the  record. 
.The  judgment  Is  therefore  affirmed,  with 
costs. 

BARTCH,  C.  J.,  and  STRAUP,  J.,  concur. 


(20  Utah,  257> 
In  re  PARK'S  ESTATE. 
In  re  HILTON'S  PETITION. 
(Supreme  Court  of  Utah.     May  25,  1905.) 
Appeal— Review— Evidence. 

On  appeal,  on  an  issue  as  to  whether  a 
woman  bad  become  the  lawful  wife  of  a  de- 
cedent, under  the  practices  and  ceremonials  of 
the  Mormon  Church,  the  court  could  not  con- 
sider evidence  in  another  case,  and  evidence  in- 
troduced before  a  committee  of  the  United 
States  Senate. 

Appeal  from  District  Court,  Salt  Lak» 
County;  W.  C.  Hall,  Judge. 

Proceedings  on  the  settlement  of  the  es- 
tate of  John  R.  Parki  deceased.  Petition  of 
Annie  F.  A.  Hilton  for  partition  and  distri- 
bution of  decedent's  real  estate,  to  which 
objections  were  filed,  and  from  a  decree  ap- 
pointing commissioners  in  partition  the  ex- 
ecutor of  deceased  appeals.    Affirmed. 

N.  V.  Jones,  for  petitioner.  Stewart  & 
Stewart,  for  objectors  and  protestants. 

BARTCH,  C.  J.  In  the  case  of  Hilton  v. 
Roylance,  25  Utah,  129,  69  Pac.  660,  58  L. 
R.  4,.  723,  95  Am.  St.  Rep.  821,  it  was,  inter 
alia,  held  and  decided  that  the  petitioner 
herein,  who  was  the  plaintiff  therein,  was 
the  lawful  wife  of  John  R.  Park,  and  that 
upon  his  death  "she  became  his  lawful  wid-" 
ow,  and  entitled  to  her  share  in  his  estate 
as  such  widow."    Thepfii^l^j[u(^Ql;^(> 
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decree  In  that  case  were  entered  by  the  low- 
er court  pursuant  to  the  mandate  ot  this 
court  The  petitioner  then  presented  the 
petition  herein  to  the  court,  praying  that  one- 
third  in  value  of  «11  the  rents,  issues,  and 
profits  arising  from  the  decedent's  real  prop- 
erty since  his  death  be  distributed  and  set 
apart  to  her,  and  that  the  court  partition 
and  set  apart  to  her,  as  her  separate  estate, 
an  undivided  one-third  interest  in  value,  in 
fee,  of  all  the  real  property  belonging  to  the 
estate,  free  and  clear  from  all  debts  of  the 
deceased.  At  the  hearing  the  prayer  of  the 
petition  was  granted,  commissioners  in  par- 
tition were  appointed,  their  report,  setting 
apart  one-third  of  the  property  to  the  wid- 
ow, confirmed,  and  a  decree  entered  accord- 
ingly. This  appeal  Is  from  that  decree  and 
Judgment. 

The  counsel  for  the  executor  and  appellant 
again  attack  the  marriage  status  of  the  peti- 
tioner, and  strenuously  insist  that  she  is  not 
the  lawful  widow  of  the  deceased,  and  that 
this  court  wrongfully  held  in  the  Roylance 
Case  that  a  "sealing  ceremc^uy"  performed 
in  obedience  to  the  alleged  revealed  doctrine 
of  the  Mormon  Church  was  in  effect  a  mar- 
riage ceremony  at  common  law.  In  their 
zeal  to  have  this  court  reverse  its  former 
holding  in  substantially  the  same  case,  and 
now  hold  that  a  sealing  ceremony  does  not 
necessarily,  and  did  not  in  the  ca^  of  the 
petitioner,  establish  the  marriage  status, 
they  endeavor  to  brush  aside  the  law  of  the 
case.  They  again  refer  to  the  facts,  and  dis- 
cuss the  questions  of  law  which  were  before 
us  on  the  former  appeal,  and  which  were 
then  considered  and  decided  with  that  care 
and  deliberation  which  the  importance  of 
the  case  demanded.  They  not  only  refer  to 
and  again  discuss  the  facts  disclosed  by  the 
record  on  that  appeal,  but,  in  violation  of  the 
established  practice,  go  outside  of  what 
would  be  a  proper  record,  refer  to  and  dis- 
cuss evidence  Introduced  in  an  entirely  dif- 
ferent case,  which  has  not  yet  been  before 
us,  and  even  resort  to  evidence  Introduced 
before  the  committee  on  privileges  and  elec- 
tions in  the  Senate  of  the  United  States  at 
the  hearing  in  the  contest  to  test  the  right 
of  Senator  Reed  Smoot  to  retain  his  seat  in 
the  United  States  Senate.  Counsel  ought  to 
understand  that  such  evidence  aliunde  can 
be  of  no  avail  on  this  appeal.  But  even  if 
we  were  to  throw  down  the  bars  and  con- 
sider this  class  of  testimony,  having  no  prop- 
er place  in  the  record,  still,  in  our  Judg- 
ment, the  correctness  of  our  former  decision 
would  not  be  shaken  in  the  least. 

Counsel  for  the  appellant,  however,  with 
reference  to  this  court's  interpretation  of  the 
terms  "sealing"  and  "sealing  ceremony," 
say:  "The  errors  into  which  the  court*  has 
fallen  are  consequent  upon  the  adoption  of 
the  idea  that  the  works  from  which  quota- 
tions are  made  form  the  only  doctrines  or 
rules  of  the  Church  of  Jesus  Christ  of  I>at- 
ter-Day    Saints    in    reference   to    marriage,  I 


while  the  fact  Is  that  all  of  them  relate  sim- 
ply to  one  feature  of  the  marriage  ordinances 
of  that  church,  namely,  the  sealing  of  living 
persons  in  marriage  for  time  and  eternity." 
In  answer  to  this  it  may  be  observed  that 
counsel  even  now  have  referred  us  to  no 
other  works  than  those  examined  and  con- 
sidered on  the  former  occasion,  nor  have 
they  referred  us  to  any  other  revelation  of 
the  Mormon  Church  on  the  subject  of  matri- 
mony than  the  one  construed  in  our  former 
opinion;  nor,'  if  we  now  were  to  consider  the 
extrinsic  evidence  hereinbefore  referred  to, 
would,  under  any  reasonable  Interpretation 
of  the  revelation,  that  evidence  sustain  their 
contention,  for  It  appears  therefrom  that 
"sealing  for  eternity"  is,  except  In  very  rare 
Instances,  performed  only  In  cases  where  one 
of  the  parties  is  dead,  and  not  where,  as 
here,  both  were  living.  From  that  testimony 
It  appears  that  a  question  was  propounded 
to  the  president  of  the  Church  by  the  chair- 
man of  the  Senate  committee,  in  the  case 
of  Senator  Smoot,  as  follows:  "Is  the  seal- 
ing for  eternity  ever  permitted  between  two 
living  mortals?"  To  this  President  Smith, 
who,  according  to  the  tenet  of  the  Mormon 
Church,  holds  the  key  to  the  power  to  sol- 
emnize marriages,  answered:  "I  have  heard, 
Mr.  Chairman,  of  one  or  two  instances  of 
that  kind."  If  such  a  witness,  the  very  head 
of  the  church,  in  his  lifelong  experience  has 
heard  qf  but  one  or  two  instances  of  sealing 
for  eternity  between  the  living,  how  can  it 
be  said  that  such  sealing  is  a  rule  of  the 
church,  or  that  this  court  has  fallen  hito  er- 
ror in  holding  that  a  sealing  ceremony,  such 
as  is  expressly  authorized  by  what  is  claim- 
ed to  be  the  revealed  law,  and  performed  by 
a  duly  authorized  officer  of  the  church  in  the 
ordinary  manner,  is  a  marriage  ceremony 
valid  at  common  law,  and  creates  the  mar- 
riage status?  It  thus  seems  clear  that  if  we 
were  to  violate  the  familiar  rules  of  evi- 
dence, and  consider  the  class  of  testimony  re- 
ferred to,  it  could  not  avail  the  appellant. 

Although  we  have  adverted,  for  the  sake 
of  argument,  to  matters  not  properly  in  this 
record,  we  have  found  nothing  which  mili- 
tates against  the  construction  placed  upon 
the  revelation,  nor  against  the  doctrine  an- 
nounced in  the  Roylance  Case,  and  we  there- 
fore again  affirm  that  decision.  The  fact 
that  the  petitioner  herein  has  brought  or 
may  institute  suits  against  third  parties. who 
purchased  real  property  from  the  deceased 
in  his  lifetime,  to  recover  an  Interest  in  such 
real  property — she  not  having  Joined  in  the 
conveyances — cannot  affect  her  marriage 
status.  Whether  she  can  now  maintain  such 
suits  against  innocent  third  parties  who 
made  such  purchases  ignorant  of  the  status 
existing  between  her  and  the  vendor,  or 
whether  her  conduct  during  the  lifetime  of 
the  vendor  was  such  as  to  estop  her  from 
maintaining  them,  are  questions  which  we 
do  not  decide;  the  same  not  being  material 
to  this  decision.  Such  questions  can  only  be 
Digitized  by  KjKJ*<JWIK. 


OUb) 


MEBBILL  7.  OBEGON  SHORT  LINE  B.  CO. 


85 


determined  npon  proi)er  pleadings  and  proof. 
There  Is  nothing  In  ttiis  case  Btaowing  an 
estoppel.  The  decree  and  Judgment  chal- 
lenged by  this  appeal  are  but  the  result  of 
our  own  mandate.  Nor  do  we  find  any  er- 
ror In  the  proceedings  for  the  partition  of 
the  real  property. 

The  Judgment  is  therefore  affirmed,  with 
costs. 

Mccarty,  j.,  and  Armstrong.  District 

Judge,  concur. 

(29  UUb.  261) 

MERRILL  et  aL  y.  OREGON  SHORT  LINE 
R.  CO. 

(Supreme  Court  of  Utah.    May  15,  1905.) 

1.  Masteb  and  Sebvant — Pbouuloation  or 
Rules  -^  Enfobceuent  —  Deucgaiioh  or 
Duty. 

A  master  is  under  a  primary  and  non- 
delegable duty  to  use  ordinary  care  not  only  to 
promulgate,  but  also  to  enforce,  reasonable  rules 
and  reeulations  for  the  safety  of  his  servants, 
when  the  nature  of  the  work  requires  it;  and 
this  duty  Is  not  performed  merely  by  promul- 
gating the  rules,  and  using  ordinary  care  in  se- 
lecting men  to  enforce  them. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  H  283,  284.] 

2.  Same— Neohgence  of  Fellow  Servant— 
concxtbbence  with  master's  negligence. 

The  fact  that  the  negligence  of  a  fellow 
servant  concurs  with  the  negligence  of  the 
master  in  causing  injury  to  a  servant  does  not 
exempt  the  master  from  liability  for  his  negli- 
gence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent.  EHg.  Master  and  Servant,  §§  515-534.] 

3.  Samb— Fellow  Servants— Test  or  Rule. 

The  test  of  whether  negligence  is  that  of 
the  master  or  of  a  fellow  servant  is  whether 
the  negligent  act  is  a  breach  of  positive  duty 
owing  by  the  master  to  the  servant,  and  does 
not  depend  in  any  way  upon  the  grade  of  serv- 
ice of  the  fellow  servant.* 

[E!d.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  S  385.] 

4.  Appeal— Consideration  op  Evidence— 
Directed  Verdicts. 

An  appellate  court,  in  determining  whether 
the  lower  court  should  have  directed  a  verdict 
for  appellant,  must  consider  the  evidence  in 
the  aspect  most  favorable  to  respondent. 

5.  Master  and  Servant— Failure  to  En- 
force Rules  —  Neglioenck  —  Sufpicienct 
of  evidbnoe. 

In  an  action  for  the  death  of  a  car  re- 
pairer, caused  by  kicking  a  string  of  cars  against 
the  cars  between  which  deceased  was  working, 
evidence  lield  suflScient  to  authorize  a  finding 
that  the  railroad  had  not  used  ordinary  care  in 
establishing  and  enforcing  rules  and  regulations 
for  the  safety  of  its  servants. 

6.  Same —  Primary  Duties  —  Nonperform- 
ance BY  Master— Notice. 

Where  a  master  delegates  the  performance 
«f  his  own  primary  or  positive  duty  to  another, 
notice  to  the  latter  with  respect  to  the  nonper- 
formance of  such  duty  is,  no  matter  what  his 
rank,  notice  to  the  master. 

[Eld.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  i  251.] 

7.  Same- Disbeoard  of  Rules— Inference  of 
Master's  Knowledge. 

Knowledge  by  the  master  of  the  servants' 
failure  to  oteerve  rules  promulgated  for  their 

•Pool   T.  B.  B..  S8  Pac  326,  20  Utah,  210. 


guidance  may  be  inferred  from  a  common  dis- 
regard for  the  period  of  a  year  of  such  rules 
by  the  servants. 

[Ed.  Note. — For  cases  in  point,  sec  vol.  84, 
Cent.  Dig.  Master  and  Servant,  {  287.] 

8.  Same— Contributory  Neglioenoe— Ques- 
tions FOB  Jury. 

Whether  a  car  repairer  working  between 
cars  in  the  railroad's  yards  was  guilty  of  neg- 
ligence in  not  displaying  a  flag,  or  otherwise 
observing:  rules  prmnul^ated  by  the  railroad  to 
secure  bis  safety,  held,  w  view  of  evidence  of  a 
general  disregard  of  such  rules  by  the  servants 
for  the  period  of  a  year,  a  question  for  the 
Jury.t 

8.  Same— Assumption  of  Risk  —  Statement 
OF  Doctrine. 

While  the  servant  assumes  the  usual  and 
ordinary  risks  incident  to  his  employment,  he 
has  the  right  to  assume  that  the  master  has 
used  ordinary  care  to  perform  his  primary  and 
positive  duties,  and  does  not  assume  the  risks 
occasioned  by  the  negligence  of  the  master  in 
failing  to  perform  such  duties,  unless  he  has 
actual  or  presumptive  knowledge  that  such  du- 
ties have  not  been  performed,  and  of  the  risks 
arising  from  that  fact,  and,  with  such  knowl- 
edge, accepts  or  continues  in  his  employment 
without  complaint  or  protest.t 

[EM.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  547-^549, 
583.]  ^ 

10.  Same— Questions  fob  Juby. 

Whether  a  car  repairer  working  between 
cars  standing  in  the  yards  assumed  the  risk 
arising  from  the  negligence  of  the  master  in 
failing  to  see  that  rules  promulgated  to  secure 
the  safety  of  servants  were  observed,  held,  un- 
der the  evidence,  a  question  for  the  jury. 

Ai^al  from  District  Court,  Salt  Lake 
Cbunty;   S.  W.  Stewart,  Judge. 

Action  by  Ellen  Merrill,  Individually  and 
as  guardian  ad  litem  of  Virgil  Merrill  and 
another,  against  the  Oregon  Short  Line  Rail- 
road Company.  From  a  Judgment  for  plaln- 
tifFs,  defendant  appeals.    Affirmed. 

P.  L.  Williams  and  Geo.  H.  Smith,  for  ap- 
pellant Rogers  &  Street  and  L.  W.  Lock- 
hart,  for  respondents. 

STRAUP,  J.  1.  Respondents  had  Judg- 
ment against  appellants  for  negligently  caus- 
ing the  death  of  William  A.  Merrill,  the  hus- 
band and  father  of  respondents.  Among 
other  things.  It  was  alleged  In  the  complaint 
that  the  deceased  was  In  the  employ  of  the 
appellant  as  a  car  repairer  at  Its  yard  In 
Pocatello,  Idaho,  and  was  directed  to  make 
repairs  on  one  of  Its  cars  In  a  string  or  train 
of  cars  standing  upon  one  of  Its  tracks  in 
said  yard;  that  the  appellant  had  negligent- 
ly failed  to  promulgate  and  enforce  rules  and 
regulations  concerning  the  displaying  of  flags 
when  car  repairers  were  between  or  under 
cars  making  repairs,  and  at  such  time  for- 
bidding coupling  onto  or  moving  the  snid 
cars;  that  whilst  the  deceased  was  between 
two  of  said  cars  the  appellant,  without  no- 
tice or  warning  to  the  deceased,  negligently 
backed  and  kicked  a  string  of  cars  against 

tPool  V.  R.  R.  Co.,  58  Pac.  326,  20  Utah.  210;  Boyl* 
V.  R.  R.,  71  Pac.  988,  26  Utah,  420;  Wright  v.  R.  R., 
46  Pac.  374,  14  Utah,  383. 

tWrlght  V.  R.  R.,  46  Pac.  374.  14  Utah,  392;  Pool  v. 
R.  R.,  68  Pac.  326,  20  Utah,  216. 
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the  cars  on  which  the  deceased  was  making 
repairs,  thereby  movfng  them  and  so  injur- 
ing him  that  be  died.  The  answer  contained 
a  general  denial  as  to  all  of  the  alleged  acts 
of  negligence,  and  alleged  negligence  of  a 
fellow  servant,  contributory  negligence  of 
the  deceased,  and  that  bis  death  was  caused 
from  a  usual  and  ordinary  risk  of  his  em- 
ployment 

2.  The  evidence  on  behalf  of  respondents, 
so  far  as  material  to  the  assigned  errors, 
tends  to  show:  That  there  were  ten  tracks 
running  parallel  with  each  other  in  the  yard, 
which  was  about  three-quarters  of  a  mile 
long.  The  yard  was  used  for  holding,  break- 
ing, and  the  making  up  of  trains,  and  a  great 
deal  of  switching  was  done  there.  All  trains, 
both  passenger  and  freight,  were  stopped 
and  looked  over,  and,  If  any  light  repairs 
were  necessary,  they  were  made  there.  The 
deceased  was  a  member  of  a  crew  of  car  re- 
pairers, over  which  there  was  a  foreman. 
There  was  a  switch  crew  switching  in  the 
yard,  over  which  there  was  also  a  foreman. 
There  was  also  a  yard  master  and  a  gen- 
eral foreman  of  the  car  shops.  The  deceas- 
ed was  between  two  cars  of  a  string  of  four 
or  five  cars  standing  on  track  No.  6,  repair- 
ing a  coupler.  He  was  working  alone. 
There  was  no  system  of  signaling  or  warning 
used  by  appellant  to  make  known  that  car 
repairers  were  under  or  between  cars  while 
making  repairs,  standing  upon  the  track  In 
the  yard.  There  were  no  flags  or  otlier  sig- 
nals displayed  on  the  cars  where  the  deceas- 
ed was  at  work.  Appellant  had  not  fur- 
nished flags  for  such  purpose.  Light  repairs 
would  be  made  while  the  switchmen  were  re- 
arranging the  cars,  and  between  the  times 
the  cars  would  be  switched  and  moved 
about  The  men  were  not  in  the  habit  of 
using  flags  to  protect  themselves  when  mak- 
ing repairs.  When  there  were  two  men 
working  together,  one  would  look  out  while 
the  other  made  the  repairs.  When  a  re- 
pairer was  alone,  he  looked  out  for  himself 
and  took  his  own  chances.  About  a  year 
prior  to  the  accident,  appellant  and  the  men 
were  In  the  habit  of  using  flags,  and  when 
a  train  came  into  the  yard  the  inspectors  and 
repairers  were  In  the  habit  of  putting  a  flag 
at  each  end,  and  then  the  inspection  would 
be  made.  About  a  year  prior  to  the  acci- 
dent, complaint  was  made  by  the  yard  mas- 
ter to  the  foreman  of  the  inspection  and  re- 
pair crew  that  such  method  held  the  cars 
too  long,  and  prevented  needed  switching 
and  making  up  of  trains  In  the  yard,  and 
the  yard  master  stated  to  the  foreman  that 
the  flags  would  have  to  be  taken  off  as  quick 
as  the  Inspection  was  done,  and  that  the 
work  would  have  to  be  done  afterwards. 
After  that  the  repairers  would  work  between 
the  cars  without  a  flag.  The  deceased  was 
in  the  employ  of  appellant,  engaged  at  this 
work  In  its  yard,  a  little  over  a  month. 
Whilst  he  was  at  work  between  two  of  said 
ears  a  string  of  about  twenty-four  cars  In 


the  process  of  switching  were  kicked  and 
run  down  upon  the  track,  and  against  the 
cars  where  the  deceased  was  at  work,  there- 
by injuring  him  so  that  he  died.  The  cars 
would  not  have  been  kicked  down  and  run 
against  the  other  cars,  had  a  flag  or  some 
other  danger  signal  been  displayed  about  or 
upon  them.  The  above,  of  course,  is  a  state- 
ment of  that  portion  of  the  evidence  most 
favorable  to  the  respondents.  Appellant  In- 
troduced evidence  showing  that  It  had  not 
only  established  and  promulgated  rules  and 
regulations  concerning  the  displaying  of 
flags,  under  said  circumstances,  but  that  it 
had  also  enforced  such  rules;  that  at  the 
time  of  the  accident,  and  for  a  long  time  pri- 
or thereto.  It  had  promulgated  and  enfor- 
ced a  rule  (No.  26):  "A  blue  flag  by  day  and 
a  blue  light  by  night  displayed  at  one  or  both 
ends  of  an  engine,  car  or  train  Indicates  that 
workmen  are  under  or  about  it.  When  thus 
protected  it  must  not  be  coupled  to  or  mov- 
ed. Workmen  will  display  the  blue  signals 
and  the  same  workmen  are  alone  authorized 
to  remove  them.  Other  cars  must  not  be 
placed  oA  the  same  track  so  as  to  Intercept 
the  view  of  the  blue  signals  without  flrst 
notifying  the  workmen."  Another  rule: 
"When  Inspecting  and  repairing  cars  which 
they  do  not  wish  moved,  they  must  protect 
themselves  by  placing  conspicuously  a*blue 
signal  on  both  ends  of  the  car,  as  provided 
in  rule  26,  and  when  necessary  to  make  re- 
pairs on  a  car  in  a  train,  they  must  place 
blue  signals  on  both  ends  of  the  train  before 
commencing  work.  If  an  engine  is  attached. 
to  it,  they  will  place  a  blue  signal  upon  the 
engine  where  It  can  be  plainly  seen  by  the 
engineman  and  fireman."  It  introduced  evi- 
dence showing  it  had  furnished  and  had  on 
hand  an  ample  supply  of  flags  for  such  pur- 
pose, and  that  there  was  no  disregard  of  the 
use  of  them,  but  that  they  were  generally 
used  and  displayed  by  the  repair  men  when 
inspecting  and  making  repairs.  In  accordance 
with,  and  as  it  was  their  duty  to  do  under 
the  said  rules. 

3.  The  court  charged  the  Jury  that  re- 
spondents' rights  to  recover  in'  the  action 
were  to  be  determined  by  the  law  of  the 
state  of  Idaho,  and  charged,  under  such  law, 
that  the  foreman  of  the  repair  or  Inspecting 
crew,  the  foreman  of  the  switching  crew, 
and  all  other  persons  at  work  In  and  about 
the  yard  were  fellow  servants  with  the  de- 
ceased, and  that  appellant  was  not  liable  for 
any  negligence  of  either  said  foremen  or 
said  persons.  But  the  court  further  charged 
that  if  the  appellant  was  negligent,  as  al- 
leged In  the  complaint,  in  respect  to  pro- 
mulgating and  enforcing  rules  and  regula- 
tions, and  the  deceased  did  not  know  of  such 
negligence,  and  if  the  negligence  of  appel- 
lant combined  and  concurred  with  the  neg- 
ligence of  a  fellow  servant,  and  if  such^  neg- 
ligence of  the  appellant  was  a  proximate 
cause  of  the  injury  and  death  of  deceased,  it 


would  be  liable. 
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jury  as  to  their  determination  when  and 
under  what  circumstances  rules  were  re- 
quired, and  as  to  the  duties  of  appellant  in- 
promulgating  and  enforcing  them,  and,  if 
x>rdinary  care  in  these  respects  had  been 
used,  its  duty  was  discharged,  "even  though 
it  has  failed  in  its  efforts  to  secure  obedi- 
ence or  obseryation  of  the  rules.  If,  after 
performing  this  duty,  the  rtiles  are  violated 
or  not  enforced  by  the  fellow  servants,"  and 
Injury  is  occasioned  as  a  result  thereof,  ap- 
pellant was  not  liable.  The  court  also  fully 
charged  as  to  contributory  negligence,  and, 
among  other  things,  that  it  was  the  duty  of 
the  deceased  to  use  "ordinary  care  to  ac- 
quaint himself  with  the  rules  and  regula- 
tions of  his  employer,  to  familiarize  himself 
with  the  methods  employed  by  the  employer 
in  the  performance  and  conduct  of  his  busi- 
ness, and  to  guard  and  protect  himself 
against  injury  that  might  arise  from  the  way 
the  business  was  being  conducted  and  man- 
aged. The  servant  must  exercise  the  same 
degree  of  care  for  his  own  safety  and  pro- 
tection as  the  master  is  required  to  observe 
towards  liis  employes,  in  providing  for  their 
safety  and  guarding  against  their  injury," 
and,  if  the  deceased  did  not  do  these  things, 
respondents  could  not  recover.  The  court 
also  charged  that  the  deceased  assumed  the 
usual  and  ordinary  risks  incident  to  his  em- 
ployment, the  usual  and  ordinary  risks  aris- 
ing from  the  manner  in  which  the  business 
In  which  the  deceased  took  part  was  man- 
aged and  conducted,  the  risks  or  hazards 
known  to  him,  or  which  were  open  and  ob- 
vious, or  which,  in  the  exercise  of  ordinary 
care,  would  have  been  known  to  him,  and 
that  appellant  was  not  liable  for  an  injury 
resulting  from  any  such  risks. 

4.  The  principal  assigned  error,  and  the 
only  one  discussed  in  the  brief,  relates  to  the 
refusal  of  the  .court  to  give  appellant's  re- 
quest to  direct  a  verdict  for  it.  This  is 
claimed  upon  the  grounds  that  there  was 
no  negligence  shown  upon  the  part  of  ap- 
pellant,' for  that  it  had  promulgated  rules 
and  regulations  calculated  to  secure  the  safe- 
ty of  its  employes,  had  flags  on  hand,  and, 
if  the  rules  and  regulations  were  not  carried 
out,  such  failure,  if  it  amounted  to  negli- 
gence, was  that  of  a  fellow  servant.  Tha't 
is  to  say,  the  master  has  performed  bis  full 
duty  by  framing  and  promulgating  rules, 
and  "exercising  care  to  enforce  the  rules  by 
the  selection  of  reasonably  competent  j)er8ons 
to  perform  the  work,"  and  that  appellant  is 
not  liable  for  a  failure  to  carry  out  the  meth- 
ods as  prescribed.  It  is  also  claimed  that 
the  deceased  was  guilty  of  negligence  in  not 
displaying  a  flag,  and  that  the  danger  was 
a  usual  and  ordinary  risk  Incident  to  the  em- 
ployment, and  was  therefore  assumed  by 
him.  Appellant,  with  great  care  and  at 
some  length,  discussed  the  question,  and 
cited  numerous  authorities  to  the  effect  that 
under  the  law  and  the  decisions  of  the  state 
of  Idaho  the  foreman  of  the  car  repairers, 


and  switch  crews,  and  all  persons  In  the! 
yard,  regardless  as  to  whether  they  were 
foreman  or  yard  master,  were  fellow  serv- 
ants with  the  deceased.  To  this  contention 
It  is  quite  suflacleut  to  say  that  the  trial 
court  so  held  with  appellant,  and  so  charged 
the  Jury.  The  important  question,  therefore, 
is  whether  the  negligence,  if  any  there  was, 
causing  the  injury  and  death  of  the  deceased, 
arose  and  grew  out  of  a  failure  to  perform 
some  primary  or  positive  duty  which  appel- 
lant, as  master,  owed  the  deceased,  or 
whether  It  arose  out  of  some  mere  negligent 
act  of  a  person  or  persons  about  the  yard, 
held  to  be  fellow  servants.  Including  the  said 
foremen  and  yard  master,  or  whether  there 
was  any  negligence  upon  the  part  of  the  ap- 
pellant with  respect  to  its  primary  or  posi- 
tive duties,  combining  and  concurrbig  with 
the  negligence  of  a  fellow  servant  as  a  prox- 
imate cause  of  the  injury  and  death. 

It  must  be  conceded  it  is  settled  law  that 
among  the  primary  and  positive  duties  of 
the  master,  owing  his  servant,  is  the  one  of 
using  ordinary  care  to  promulgate  and  en- 
force reasonable  rules  and  regulations  for  ' 
the  safety  of  his  servants,  when  the  nature 
of  the  business  or  the  work  requires  it,  and 
that  this  duty  is  nondelegable.  And  it  also 
is  well-settled  law  that,  where  the  negli- 
gence of  the  master  and  that  of  a  fellow 
servant  together  produce  injury,  the  master 
is  lia^ble  therefor  on  the  ground  of  concur- 
ring negligence;  that  the  mere  fact  of  a 
concurrence  of  one  who  stands  In  the  rela- 
tion of  a  fellow  servant  to  the  one  receiving 
the  injury  does  not  exonerate  the  master 
from  his  original  fault  The  primary  duty 
here  resting  upon  appellant  was  not  only  to 
use  ordinary  care  to  promulgate  rules,  but 
also  to  use  ordinary  care  to  enforce  them. 
The  doctrine  which  appellant  here  Invokes 
—  that  the  master's  duty  was  performed 
when  be  promulgated  rules,  and  used  ordi- 
nary care  in  selecting  men  to  enforce  them 
— cannot  obtain.  For  the  care  with  respect 
to  enforcing  the  rules  is  Just  as  much  a 
primary  and  nondelegable  duty  as  is  the  one 
of  promulgating  rules  or  of  furnishing  a  safe 
place  or  appliance.  "An  employer  does  not 
discharge  his  whole  duty  by  merely  framing 
and  promulgating  proper  rules  for  the  con- 
duct of  his  business  and  the  guidance  and 
control  of  his  servants.  He  is  also  under  the 
obligation  of  enforcing  the  rules  in  so  far 
as  that  result  can  be  attained  by  exercising 
a  reasonably  careful  supervision  over  his 
business  and  his  servants.  In  other  words, 
a  master's  duty  does  not  end  with  prescrib- 
ing rules  calculated  to  secure  the  safety  of 
his  employes.  It  is  equally  binding  on  him 
honestly  and  faithfully  to  require  their  ob- 
servance."   Labatt,  Mast.  &  Serv.  f  214. 

Independent  of  some  statute  defining  "fel- 
low servant"  (there  is  none  in  Idaho),  the 
test  established  by  the  Supreme  Court  of  the 
United  States  and  those  courts  not  following 
the  superior  servant  doctrine,  of  which  Ida- 
Digitized  by  VJWWV  It 
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bo  Is  one,  as  to  when  negligence  la  that  of 
the  master  or  of  a  fellow  servant,  Is  wheth- 
er the  negligent  act  is  a  breach  of  positive 
duty  owing  by  the  master  to  his  servant.  If 
it  is,  then  negligence  In  the  act  is  the  negli- 
gence of  the  master.  In  such  case  the  lia- 
bility of  the  master  is  not  made  to  depend 
in  any  manner  upon  the  grade  of  service  of 
a  co-employ£,  but  upon  the  character  of  the 
act  itself.  If,  Instead  of  personally  perform- 
ing his  obligations  with  respect  to  his  pri- 
mary and  positive  duties,  the  master  en- 
gages another  to  do  them  for  him,  he  is  lia- 
ble for  the  neglect  of  that  other,  which  in 
such  case  Is  not  the  neglect  of  a  fellow  serv- 
ant, no  matter  what  his  position  as  to  other 
matters,  but  is  the  neglect  of  the  master  to 
do  those  things  which  it  is  the  duty  of  the 
master  to  perform  as  such.  Cent  R.  Co.  t. 
Keegan,  160  U.  S.  264.  16  Sup.  Ct.  269,  40 
li.  Ed.  418;  North  Pac.  R.  Co.  t.  Peterson, 
162  U.  S.  353,  16  Sup.  Ct.  843,  40  L.  Ed.  994; 
B.  &  O.  R.  R.  V.  Baugh,  149  U.  S.  368,  13 
Sup.  Ct.  914,  37  L.  Ed.  772;  New  Eng.  R. 
Co.  V.  Conroy,  175  U.  S.  344,  20  Sup.  Ct.  85, 
44  L  Ed.  181;  Hough  v.  Ry.  Co.,  100  U.  S. 
213,  25  L.  Ed.  612;  N.  P.  R.  R.  v.  Herbert, 
116  U.  S.  642,  6  Sup.  Ct  590,  29  L.  Ed.  755; 
Pool  V.  R.  R.,  20  Utah,  210,  58  Pac.  326.  We 
think  this  doctrine,  in  substance  and  eftect. 
Is  recognized  by  the  Supreme  Court  of  Idaho, 
the  state  where  the  acts  complained  of  oc- 
curred. Harvey  v.  Mln.  Co.,  3  Idaho,  510,  31 
Pac.  819. 

It  is  quite  true,  when  the  evidence  of  ap- 
pellant is  considered,  it  shows  that  appel- 
lant established  and  promulgated  sufficient 
and  proper  rules  and  regulations,  used  ordi- 
nary care  to,  and  did,  enforce  them,  fur- 
nished and  kept  on  band  sufficient  and  nec- 
essary flags  for  such  purpose,  and  that  by 
yielding  obedience  to  such  rules  the  safety 
of  the  deceased  was  reasonably  and  properly 
protected  and  guarded,  and  that  his  Injury 
and  death  were  the  result  either  from  his 
failure  and  neglect  to  display  flags  whilst 
between  the  cars,  or  from  some  omission  or 
commission  of  the  men  about  the  yard  in 
not  properly  obeying  or  observing  the  rules. 
But  in  considering  whether  the  court  should 
have  directed  a  verdict  for  appellant,  we 
must  look  to  that  evidence  In  the  record 
which  is  most  favorable  to  the  respondents; 
and,  when  the  truth  of  such  testimony  Is  as- 
sumed, quite  a  different  state  of  facts  is 
made  to  appear.  We  think  the  evidence  on 
behalf  of  respondents  was  quite  sufficient  to 
submit  to  the  Jury  the  question  as  to  wheth- 
er appellant  used  ordinary  care,  not  so  much, 
probably,  in  establishing  and  promulgating 
rules  and  regulations,  but  particularly  In 
using  ordinary  care  to  enforce  them,  and  In 
furnishing  and  providing  flags.  There  was 
some  evidence  which  tended  to  show  that 
flags  had  not  been  furnished  and  provided 
by  the  appellant  and  that  there  was  no  sys- 
tem of  signaling  or  warning  used  by  appel- 
lant to  make  known  when  car  repairers  were 


under  Or  between  cars,  making  repairs,  and 
that  repairs  were  made  between  the-  times 
when  the  cars  would  be  switched  and  moved 
about  and  that  it  was  the  practice  and  cus- 
tom not  to  use  flags,  and  such  practice  con- 
tinned  for  a  year  prior  to  the  accident  and, 
though  rules  and  regulations  bad  been  estab- 
lished and  promulgated,  they  were  abandon- 
ed, or  so  generally  and  habitually  disre- 
garded, from  which  It  could  be  presumed 
compliance  therewith  was  not  exacted,  but 
was  waived.  The  truth  and  the  weight  of 
this  testimony  were  for  the  Jury,  which,  if 
believed  by  them,  was  sufficient  to  find  that 
ordinary  care  had  not  been  used  by  the  ap- 
pellant in  either  establishing  or  In  enforcing 
rules  and  regulations  for  the  safety  of  its 
servants.  And  as  this  duty  was  a  primary 
one,  and  one  which  could  in  no  way  be  del- 
egated so  as  to  relieve  appellant  from  re- 
sponsibility, therefore  any  negligence  in  the 
failure  to  perform  or  in  the  manner  of  per- 
forming it  was  appellant's  negligence,  for 
which  it  is  liable. 

The  contention  made  that  It  was  not 
shown  appellant,  through  any  officer  or 
agent  standing  In  the  place  of  the  master, 
had  notice  or  knowledge  that  the  rule  was 
disregarded,  and  that  notice  to  or  knowledge 
of  the  foreman  or  yard  master  was  not  its 
knowledge,  cannot  prevail,  and  Is  fully  an- 
swered by  the  following  cases  .and  those  al- 
ready cited:  North.  P.  R.  Co.  v.  Babcock, 
154  U.  S.  200,  14  Sup.  Ct  978,  38  L.  Ed.  958; 
Hough  T.  Ry.  Co.,  100  U.  S.  213,  23  L.  Ed. 
612.  The  knowledge  of  appellant  is  not 
charged  by  virtue  of  these  men  being  fore- 
men, but  from  the  fact  as  shown  by  the  evi- 
dence, to  them  or  some  of  them  was  dele- 
gated the  duty  to  discharge  a  primary  duty 
of  appellant — of  enforcing  the  rules.  And 
when  a  master.  Instead  of  performing  his 
primary  or  positive  duty  himself,  delegates 
it  to  another,  then,  no  matter  what  the  rank 
of  such  other  Is,  whether  high  or  low,  notice 
to  bim  and  his  knowledge  with  respect  to 
such  matters  is  notice  to  and  knowledge  of 
the  master.  Besides,  if  true,  as  testified  to 
by  a  witness,  that  for  a  year  it  was  common 
practice  to  disregard  the  rule,  knowledge  on 
the  part  of  the  appellant  may  be  Inferred 
therefrom. 

It  is  further  urged  that  the  deceased  was 
guilty  of  negligence,  because  of  his  failure 
to  display  a  flag  before  going  between  the 
cars  to  make  the  repairs.  It  Is  true,  if  ap- 
pellant had  established  the  said  rule  with 
respect  to  displaying  a  flag,  and  that  the 
deceased  knew  there  was  such  a  rule,  and 
that  such  rule  was  not  generally  or  habitu- 
ally disregarded,  and  not  abandoned,  but 
reasonably  enforced,  and  that  appellant  fur- 
nished flags  for  such  purpose,  and  that  the 
deceased  failed  to  display  the  flag  as  re- 
quired by  the  rule,  and  that  such  failure 
contributed  to  bis  injury,  clearly  respond- 
ents were  not  entitled  to  recover.  But  there 
13  evidence  In  the  ^.CgO^rd^t^^  ^^^^^ 
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pellant  had  not  fumisbed  or  provided  flags 
for  such  purpose  during  the  time  that  de- 
ceased was  employed  at  and  about  the  yard, 
and  for  a  year  prior  thereto,  and  that  car 
repairers  during  said  time  were  not  in  the 
habit  of  using  flags  when  mailing  repairs  in 
the  yard.  And  appellant  cannot  well  say — 
much  less  can  we,  as  matter  of  law,  say — 
the  deceased  was  guilty  of  negligence  in  not 
nsing  and  displaying  a  flag,  when  it  was 
not  provided  or  furnished  Iilm.  And  because 
there  was  evidence  in  the  record  showing 
though  rules  and  regolatlous  had  been  es- 
tablished and  promulgated,  yet  for  a  year 
prior  to  the  accident  they  were  generally 
disregarded,  under  circumstances  from  which 
It  could  be  presumed  appellant  knowingly 
permitted  such  disregard,  or  approved  it, 
without  attempting  to  enforce  the  rules,  we 
think  it  was  a  question  for  the  jury  to  de- 
termine whether  the  deceased  was  or  was 
not  guilty  of  negligence  in  not  displaying  a 
flag  or  not  observing  the  rules.  Pool  v.  R. 
Co.,  20  Utah,  210,  58  Pac.  326;  Boyle  v.  R. 
R.,  25  Utah.  420,  71  Pac.  988;  Wright  v.  R. 
R..  14  Utah,  383,  46  Pac.  374. 

It  is  further  claimed  that  deceased  assum- 
ed the  risk.  It  is  true,  the  servant  assumes 
the  usual  and  ordinary  risks  incident  to  his 
employment.  But  with  the  exception  here- 
inafter stated,  he  does  not  assume  the  dan- 
ger and  perils  occasioned  through  the  neg- 
ligence of  his  employer.  "It  is  true  that, 
when  the  plaintiff  entered  the  employment  of 
the  defendant  as  switchman  In  the  yards  at 
Garlin,  he  assumed  the  perils  and  risks  ordi- 
narily incident  to  such  employment,  includ- 
ing the  hazards  which  observation  would 
bring  to  Ms  knowledge;  but  he  did  not  as- 
sume the  perils  occasioned  through  the  neg- 
ligence of  his  employer."  Wright  r.  R.  R.,  14 
Utah,  392,  46  Pac.  374;  Pool  v.  R.  R.,  20  Utah, 
216^  58  Pac.  326.  In  entering  his  employ- 
ment the  servant  has  the  right  to  assume  that 
the  master  has  used  ordinary  care  with  re- 
spect to  the  performance  of  his  primary  and 
positive  duties,  and  the  servant  does  not 
assume  the  perils  and  risks  occasioned  by  the 
negligence  of  the  master  in  his  failure  to  per- 
form these  duties,  unless  the  servant  has  ac- 
tual or  presumptive  knowledge  that  these 
duties  have  not  been  performed,  and  the 
perils  and  risks  arising  therefrom,  and  to 
which  he  la  exposed,  are  knowq  to  him,  or 
are  so  obvious  that  knowledge  may  be  pre- 
sumed, and,  with  such  knowledge,  he  ac- 
cepted or  continued  In  his  employment  with- 
out complaint  or  protest.  '"Xhe  servant  has 
the  right  to  assume  that  the  master  has  used 
due  diligence  to  provide  suitable  appliances 
In  the  operation  of  his  business,  and  he  does 
not  assume  the  risk  of  the  employer's  negli- 
gence in  performing  such  duties.  The  em- 
ploy6  is  not  obliged  to  pass  Judgment  upon 
the  employer's  methods  of  transacting  bis 
business,  but  may  assume  that  reasonable 
care  will  be  used  in  furnishing  the  appliances 
necessary   for   Its   operation.    This   rule  is 


subject  to  the  exception  that  where  a  defect 
is  known  to  the  employ^,  or  is  so  patent  as 
to  be  readily  observed  by  h'ni,  he  cannot 
continue  to  use  the  defective  apparatus  in 
the  face  of  knowledge  and  without  objec- 
tion, without  assuming  the  hazard  incident 
to  such  a  situation.  In  other  words,  if  he 
knows  of  a  defect,  or  It  is  so  plainly  ob- 
servable that  he  may  be  presumed  to  know 
of  it,  and  continues  in  the  master's  employ 
without  objection,  he  is  taken  to  have  made 
his  election  to  continue  in  the  employ  of  the 
master,  notwithstanding  the  defect,  and  in 
such  case  cannot  recover."  R.  Co.  v.  Mc- 
Dade,  191  U.  S.  68,  24  Sup.  Ct  24,  48  L. 
Ed.  96.  After  stating  the  general  rule  again, 
it  was  said:  "But  no  reason  can  be  found 
for,  and  no  authority  exists  supporting,  the 
contention  that  an  employ^,  either  from  his 
knowledge  of  the  employer's  methods  of  busi- 
ness, or  from  a  failure  to  use  ordinary  care 
to  ascertain,  such  methods,  subjects  himself 
to  the  risks  of  appliances  being  furnished 
which  contain  defects  that  might  have  been 
discovered  by  reasonable  inspection.  The 
employer,  on  the  one  hand,  may  rely  on  the 
fact  that  his  employ^  assumes  the  risks 
usually  Incident  to  the  employment  The 
employ^,  on  the  other  band,  has  the  right 
to  rest  on  the  assumption  that  appliances 
furnished  are  free  from  defects  discoverable 
by  proper  inspection,  and  is  not  submitted 
to  the  danger  of  using  appliances  contain-  v 
ing  snch  defects  because  of  his  knowledge  of 
the  general  methods  adopted  by  the  employ- 
er in  carrying  on  his  business,  or  because 
by  ordinary  care  he  might  have  known  of 
the  methods,  and  inferred  therefrom  that 
danger  of  unsafe  appliances  might  arise. 
The  employ^  is  not  compelled  to  pass  Judg- 
ment on  the  employer's  methods  of  business, 
or  to  conclude  as  to  their  adequacy.  •  •  ♦ 
In  assuming  the  risks  of  the  particular  serv- 
ice in  which  he  engages,  the  employ^  may 
legally  assume  that  the  employer,  by  what- 
ever rule  he  elects  to  conduct  his  business, 
will  fulfill  his  legal  duty  by  making  reasona- 
ble efforts  to  furnish  appliances  reasonably 
safe  for  the  purposes  for  which  they  are 
intended;  and,  whilst  this  does  not  justify 
an  employ^  in  using  an  appliance  which  Ue 
knows  to  be  defective,  or  relieve  him  from 
observing  patent  defects  therein,  it  obvious- 
ly does  not  compel  him  to  know  or  investi- 
gate the  employer's  modes  of  business,  un- 
der the  penalty,  if  he  does  not  do  so,  of 
taking  the  risk  of  the  employer's  fault  in 
furnishing  him  unsafe  appliances."  Ry.  v. 
Archibald,  170  U.  S.  671,  18  Sup.  Ct.  777, 
42  L.  Ed.   1188. 

Tested  by  these  principles,  we  cannot  say; 
as  matter  of  law,  that  thQ  deceased  assum- 
ed the  risk  of  the  peril  and  danger  to  which 
he  was  exposed  and  which  caused  his  In- 
Jury,  but  we  think  it  was  a  question  of  fact 
to  be  submitted  to  the  jury;  and  the  law 
with  respect  thereto,  we  think,  was  stated 
more  favorably  to  the  appellant  than  ^jhafv^ 
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a  right  to  ask.  Here  was  evidence  to  show 
that  the  peril  to  which  the  deceased  was  ex- 
posed was  occasioned  through  the  want  of 
ordinary,  care  by  appellant,  either  In  not 
promulgating  a  proper  rule,  or  by  not  using 
ordinary  care  In  enforcing  It,  which,  of 
course,  was  its  negligence. 

The  point  now  Is,  did  the  deceased  have 
knowledge,  either  actual  or  presumptive, 
that  the  nature  of  the  business  was  such  as 
to  require  rules  and  regulations;  whether 
rules  had  been  promulgated;  if  promulgated, 
what  was  his  knowledge  with  respect  to 
the  disregard  or  waiver  or  abandonment  of 
the  rules;  what  was  his  knowledge  with  re- 
spect to  the  perils  occasioned  thereby;  his 
knowledge  as  to  the  condition  of  the  prem- 
ises, the  things  then  being  done  or  about 
to  be  done,  the  nature  and  character  of  the 
work  then  being  performed  about  the  yard, 
all  to  be  considered  in  connection  with  what 
he  was  doing  himself,  and  from  all  of  which 
his  peril  arose;  and  how  manifest  and  ob- 
vious this  peril  was  made  to  appear  or  his 
perilous  situation  disclosed.  His  knowledge 
of  these  matters  does  not  rest  upon  any 
direct  evidence  In  the  case,  bnt  It  is  to  be 
gathered  and  deduced  from  the  length  of 
time  he  was  employed  about  the  yard,  the 
nature  and  character  of  his  work,  his  con- 
duct with  respect  thereto,  his  experience 
and  familiarity  therewith,  the  condition  and 
situation  of  the  premises,  the  nature  and 
character  of  the  work  and  the  things  there 
done;  and  from  all  the  facts  and  circum- 
stances bearing  upon  the  question,  and  tend- 
ing to  show  knowledge  of  his  peril,  or  the 
lack  of  it.  It  Is  apparent  what  knowledge 
the  deceased  had,  either  actual  or  presump- 
tive, with  respect  to  these  matters,  was  a 
question  of  fact.  Furthermore,  it  is  the  law 
that  a  servant  has  the  rlgot  to  assume  that 
the  master  has  used  ordinary  care  in  the  dis- 
charge of  his  duties,  and  that  "the  employfi 
Is  not  obliged  to  pass  Judgment  npon  the  em- 
ployer's method  of  transacting  his  business," 
and  he  may  rest  upon  the  presumption  that 
the  master  has  done  his  duty,  until,  of  course, 
he  has  knowledge,  either  actual  or  presump- 
tive, that  such  duty  has  not  been  performed, 
and  be  knows  the  danger,  and  the  peril  to 
which  he  is  exposed  from  the  want  or  man- 
ner of  discharging  it,  or  that  the  peril  there- 
from is  so  obvious  that  knowledge  may  be 
presumed.  If  appellant  here  was  negligent 
with  respect  to  Its  duties,  we  cannot  say,  as 
matter  of  law,  that  the  deceased  was  called 
upon  to  pass  judgment  upon  the  manner 
and  method  in  which  appellant  was  conduct- 
ing its  business,  as  is  shown  by  the  evi- 
dence on  behalf  of  respondents,  and  that  he 
had  knowledge  that  such  method  was  im- 
proper or  Inadequate,  and  that  he  knew  the 
perils  arising  therefrom,  and  to  which  he 
was  exposed,  and  that  he,  with  such  knowl- 
edge, accepted  or  continued  in  his  employ- 
ment. We  think  It  was  a  question  of  fact 
for  the  Jury.    What   was   said    upon    this 


question  In  the  Pool  Case  equally  well  ap- 
plies here.  Our  conclusion,  therefore.  Is, 
whether  the  nature  and  character  of  the 
work  and  business  were  such  as  to  require 
appellant,  in  the  exercise  of  ordinary  care, 
to  promulgate  and  enforce  rules  and  regu- 
lations, and  as  to  whether  Its  duty  in  these 
respects  was  performed  with  ordinary  care; 
whetlier  the  injury  and  death  were  the  re- 
sult of  such  want  of  caie,  or  of  a  negligent 
act  of  a  fellow  servant,  or  of  a  concurrence 
and  combination  of  both;  whether  the  de- 
ceased was  himself  guilty  of  negligence,  or 
whether  he  assumed  the  risk — were,  under 
the  circumstances  of  the  case,  all  questions 
of  fact  to  be  submitted  to  the  Jury.  Upon 
all  these  matters  the  charge  of  the  court' 
was  quite  full,  and  on  some  of  them  stating 
the  law  more  strongly  for  appellant  than 
many  of  the  authorities  seem  to  indicate. 
The  Judgment  of  the  court  below  is  there- 
fore affirmed,  with  costs. 

BARTCH,  0.  J.,  and  McCARTY,  J.,  con- 
cur. 

(2»  UUh,  28S) 

LEACH  et  al.  ▼.  OREGON  SHORT  LINE  R. 
CO. 

(Supreme  Court  of  Utah.     May  3,  1905.) 

1.  Evidence— Res  Gest^. 

Declarations  or  acts  sought  to  be  intro- 
duced in  evidence  as  part  of  the  res  gestae  must 
be  connected  with  or  grow  out  of  the  main  or 
principal  transaction  which  is  the  subject-mat- 
ter of  the  litigation,  and  must  tend  to  elucidate 
and  explain  such  transaction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §|  297-302.] 

2.  SaUE— ExCLAlfATIONS. 

In  an  action  against  a  railroad  for  the 
death  of  a  brakeman,  an  exclamation  of  the 
conductor  to  another  brakeman,  made  a  few 
seconds  after  the  accident,  and  while  he  -was 
giving  orders  respecting  the  same:  "My  God ! 
go  back  and  see  if  you  can  find  L.  The  bridge 
knocked  him  off" — was  admissible  as  part  of 
the  res  gestae. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §  365.] 

3.  Master  and   Servant  —  AsstmFTiON   of 
Risk— Statement  of  Doctbinb. 

A  servant  by  his  contract  of  employment 
assumes  only  the  natural  and  ordinary  risks 
and  dangers  Incident  thereto,  and  such  other 
unusual  or  extraordinary  risks,  due  to  defects 
in  appliances  and  equipment,  of  which  he 
knows,  or  which  are  so  obvious  that  he  will  be 
presumed  to  have  known  of  them.* 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  538,  574-600 
610-624.] 

4.  Same. 

An  experienced  brakeman  who  had  been 
working  on  his  run  for  8  or  9  months  on  a 
freight  train  was  transferred  to  a  mixed  train 
on  which  he  had  made  two  or  three  night  trips, 
when  he  met  bis  death  while  passing  along  an 
outside  railing  of  a  blind  baggage  car  by  coming 
in  contact  with  the  uprights  of  a  bridge.  His 
previous  trips  on  the  mixed  train  bad  given  him 
no  opportunity  to  appreciate  the  danger  of  pass- 
ing along  the  railing  while  the  car  was  passing 
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oTer  bridges,  nor  was  bis  experience,  on  freight 
trains  such  as  to  inform  him  of  the  narrow 
space  between  the  sides  of  baggage  cars  and  the 
uprights  of  the  bridges.  Held,  that  the  bralce- 
man  had  a  right  to  assume  that  tlie  railroad 
had  so  constructed  its  bridges  as  to  permit  bim 
to  perform  bis  duties,  and,  in  the  absence  of 
advice  against  passing  along  the  railing  while 
the  train  was  passing  over  such-  bridges,  did 
not  assume  the  rislc  of  the  injury  which  he 
8uffered.t 

Appeal  from  District  Court,  Fifth  District; 
T.  Marloneaux,  Judge. 

Action  by  Grace  L.  Leacb  individually,  and 
as  guardian  ad  litem  of  Lola  Leacb,  a  minor, 
against  the  Oregon  Short  Line  Railroad  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Plaintiff  brought  this  action  on  her  own 
account,  and  as  guardian  ad  litem  for  her 
minor  child,  to  recover  damages  against  de- 
fendant company  for  the  death  of  John 
Leacb,  the  husband  and  father  of  the  plain- 
tifts,  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  The  complaint 
charges  that  said  John  Leach  was  a  bralce- 
man  In  the  employ  of  defendant,  and  that 
it  wag  negligent  in  failing  to  exercise  care 
to  furnish  him  a  reasonably  safe  place  to 
work.  The  acts  of  negligence  relied  upon  for 
a  recovery  are  that  defendant  negligently 
maintained  the  uprights  of  a  bridge  danger- 
ously near  the  track,  and  negligently  equip- 
ped its  car  with  insufficient  appliances  or 
means  to  enable  its  employes  to  pass  along 
the  side  of  the  same  in  the  discharge  of  their 
duties.  The  answer  of  defendant,  after  ad- 
mitting the  employment,  denied  generally  all 
the  allegations,  and  afflrmatively  pleaded  con- 
tributory negligence,  and  the  assumption  of 
risk  on  the  part  of  said  John  Leacb.  The 
trial  of  the  case  resulted  In  a  verdict  for 
plaintiff  in  the  sum  of  $10,000.  From  the 
Judgment  entered  on  the  verdict,  this  appeal 
Is  taken. 

The  record  in  this  case  discloses  about  the 
following  facts:  John  Leach  was  46  years 
of  age,  and  an  experienced  railroad  brake- 
man,  having  worked  at  this  business  for 
more  than  2  years.  At  the  time  of  his  death, 
April  H,  1902,  he  had  been  working  as  brake- 
man  for  about  eight  or  nine  months  between 
Juab,  Utah,  and  Frisco,  Utah.  His  run  on 
the  south  end  was  between  Juab  and  Frisco, 
leaving  Juab  atraut  11  o'clock  at  night,  and 
returning,  when  on  time,  the  second  morning 
thereafter  aiiout  6  o'clock.  Sometimes  the 
train  would  be  late,  and  he  would  not  get 
back  until  late  in  the  afternoon.  Prior  to 
April  1st  his  run  was  on  a  freight  train,  but 
beginning  on  the  latter  date  it  had  been  on 
a  mixed  train;  that  is,  a  train  composed  of 
freight  and  passenger  cars,  the  latter  being 
attached  to  the  rear  of  the  train.  On  the 
night  in  question  the  train  was  returning 
from  Frisco,  and  consisted  of  nine  cars,  in- 
cluding  the  coaches.     Immediately   behind 
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the  freight  cars  was  the  combination  or 
blind-baggage  car.  -This  car  was  divided  In- 
to two  parts  that  wore  separate  and  uncon- 
nected. The  forward  end  is  used  for  the 
United  States  mail,  and  is  in  charge  of  a. 
United  States  mail  agent  Trainmen  are  not 
allowed  In  this  part  of  the  car.  The  rear 
portion  Is  the  baggage  compartment  There 
are  two  sliding  doors,  one  on  either  side  of 
the  baggage  compartment  and  an  end  door 
at  the  rear.  On  the  left-band  side  of  this 
car  as  It  was  going  forward  an  iron  foot 
rail  extended  from  the  side  door  along  the 
side  of  the  car  around  the  mall  end  to  the 
forward  platform,  and  a  hand  railing  near 
the  toip  of  the  car  extended  the  same  way. 
The  foot  rail  was  one  Inch  in  width,  and 
stood  out  two  inches  from  the  side  of  the 
car,  making  a  space  of  only  three  Inches 
from  the  side  of  the  car  to  the  outside  of 
the  railing.  These  railings  were  the  only 
means  provided  for  the  trainmen  to  walk 
around  the  side  of  the  car  in  going  to  and 
from  the  forward  part  of  the  train  or  to  the 
coaches.  Tbe  men  in  passing  aroimd  this 
car  would  bold  onto  the  top  rail  with  their 
hands,  and,  with  their  feet  on  the  lower  rail, 
walk  sidewise  back  and  forth.  The  hand 
rail  was  five  feet  and  seven  Inches  above 
the  foot  rail.  The  bridge  on  which  Leacb, 
the  deceased,  was  killed,  is  known  as  the 
"Howe  Truss  Bridge,"  and  had  upright  sides, 
but  no  top  or  overhead  work.  The  extreme 
height  of  the  uprights  of  this  bridge  above 
the  rails  of  the  track  was  10  feet  The  dis- 
tance between  the  sides  of  the  combination 
car  referred  to,  when  passing  over  the  bridge, 
and  tbe  uprights  of  tbe  bridge,  was  2  feet  2^ 
Inches.  On  the  night  of  the  accident  the  con- 
ductor, when  the  trahi  was  in  the  vicinity 
of  the  bridge,  went  to  Leach  and  requested 
him  to  go  out'  and  see  if  the  ties  were  all 
right  and  if  they  had  shifted,  and  to  do  this 
before  the  train  reached  tbe  l)ridge.'  This 
referred  to  a  car  load  of  ties.  Leach  went 
forward  Into  the  lieggage  car,  opened  the  side 
door  of  the  baggage  car,  and  went  out  on 
the  side  by  means  of  the  railings  hereinbe- 
fore described,  and  closed  the  door  after 
him.  Hawkins,  the  conductor,  soon  after 
opened  the  door  and  looked  out;  saw  Leacb, 
who  was  within  a  few  feet  of  the  forward 
end  of  tbe  car.  Hawkins  then  swung  out 
on  tbe  rail  on  tbe  side  of  tlie  car  and  started 
forward,  and  when  he  was  about  halfway 
between  tbe  baggage  car  door  and  the  mall 
car  door  he  heard,  so  he  says,  Leach's  lantern 
crash.  The  conductor  then  immediately  re- 
turned inside  of  the  baggage  car,  sprung  tbe 
air  and  gave  tbe  signal  to  stop,  and  from 
there  he  hurried  on  into  the  smolcing  car. 
And  there  Is  evidence  in  the  record  which 
tends  to  show  that  when  he  entered  the 
smoker  be  made  the  following  statement  to 
one  Harris:  "My  God!  Go  back  and  see  if 
you  can  find  Leach.  The  bridge  knocked 
bim  off."  The  record  further  shows  that 
Hawkins,  from  tbe  tiatgiiiLeach  fell  or  was 
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knocked  off  the  car,  acted  witb  promptness 
and  celerity.  Quoting  his  own  language,  as 
It  appears  in  the  record,  he  says:  "Well,  It 
was  done  as  quick  as  I  could  do  It."  The 
train  was  stopped,  and  the  train  crew  went 
back  and  found  Leach  on  the  bridge  by  the 
side  of  the  track,  and  about  two-thirds  of  the 
way  from  the  south  end.  His  bead  was 
crushed  and  some  of  his  Umbs  were  broken, 
from  which  injuries  he  then  and  there  died. 

P.  L.  Williams  and  Geo.  H.  Smith,  for  ap- 
pellant. Snyder  &  Snyder,  O.  W.  Powers, 
and  L.  B.  Wight,  for  respondents. 

Mccarty,  J.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

Plaintiff  read  to  the  jury  the  deposition 
Of  one  William  J.  Etarris,  who,  at  the  time 
of  the  accident,  was  a  brakeman  on  this 
same  train  with  Leach.  The  following  por- 
tions of  the  deposition  were  admitted,  over 
defendant's  objection:  "Mr.  Leach  and  I 
were  sitting  In  the  same  seat  In  the  smoking 
car.  He  [referring  to  Hawktns,  the  con- 
ductor] said,  'Leach,  I  want  you  to  go  out 
overhead  and  see  how  those  ties  are  before 
we  pass  over  the  bridge.'  Leach  said,  'All 
right,  sir,'  and  went  out,  passed  through  the 
baggage  car,  opened  the  baggage  car  door, 
and  by  tbat  time  we  must  have  been  to  the 
bridge.  I  still  sat  in  my  seat  where  I  was 
until  Mr.  Hawkins  came  to  me  and  said: 
'My  God!  Go  back  and  see  If  you  can  find 
Leach.    The  bridge  knocked  him  off.' " 

Appellant  contends  that  these  statements 
of  Hawkins,  and.  In  particular,  his  declara- 
tion wherein  it  Is  claimed  he  said:  "My  QodI 
Go  back  and  see  if  you  can  find  Leach.  The 
bridge  knocked  him  off" — were  Immaterial 
and  incompetent,  for  the  reason  that  they  are 
hearsay,  and  that  It  was  error  for  the  court  to 
admit, them.  On  the  other  hand,  respondent 
insists  that  they  were  a  part  of , the  res  gestae, 
and  were  therefore  admissible  on  that  ground. 
While  there  Is  no  fixed  and  settled  rule  by 
which  the  admissibility  of  acts  done  or  decla- 
rations made  In  relation  to  a  transaction,  un- 
der the  doctrine  of  res  gestje,  shall  be  deter- 
mined, yet  the  great  weight  of  authority 
holds  tbat  the  declarations  or  acts  sought  to 
be  introduced  in  evidence  as  part  of  the  res 
gestoe  must  be  connected  with  or  grow  out 
of  the  main  or  principal  transaction  which  is 
the  subject-matter  of  the  litigation,  and  must 
tend  to  elucidate  and  explain  such  transac- 
tion. Glllett  on  Ind.  &  Collat.  Bv.  242-247;  2 
Jones  on  Ev.  347.  In  Louisville,  etc.,  Ry.  Co. 
T.  Buck,  116  Ind.,  on  page  576,  Id  N.  E.  page 
458,  2  L.  R.  A.  520,  9  Am.  St  Rep.  883.  the 
court  tersely,  and  we  think  correctly,  stated 
the  general  rule  as  follows:  "It  Is  not  always 
easy  to  determine  when  declarations  having 
relation  to  an  act  or  transaction  should  be  re- 
ceived as  part  of  the  res  gestae,  and  much 
difficulty  has  been  experienced  In  the  effort 
to  formulate  general  rules  applicable  to  the 
subject    This  much  may,  however,  be  safe- 


ly said:  that  declarations  which  were  the 
natural  emanations  or  outgrowths  of  the  act 
or  occurrence  In  litigation,  although  not  pre- 
cisely concurrent  In  point  of  time,  if  they 
were  yet  voluntarily  and  spontaneously  made, 
so  nearly  contemporaneous  as  to  be  In  the 
presence  of  the  transaction  which  they  Il- 
lustrate and  explain,  and  were  made  under 
such  circumstances  as  necessarily  to  exclude 
the  Idea  of  design  or  deliberation,  must,  up- 
on the  clearest  principles  of  Justice,  be  ad- 
missible as  part  of  the  act  or  transaction 
Itself."  And  the  court  further  says:  "Any 
other  rule  would  In  many  instances  operate 
to  defeat  the  accomplishment  of  Justice  by 
excluding  evidence  of  the  most  trustworthy 
character."  McKelvey  in  his  work  on  Evi- 
dence, p.  278,  says:  "The  ground  of  relia- 
bility upon  which  such  declarations  are  re- 
ceived Is  their  spontaneity.  They  are  the  ex- 
tempore utterances  of  the  mind  nnder  cir- 
cumstances and  at  times  when  there  has 
been  no  sulflcient  opportunity  to  plan  false  or 
misleading  statements;  they  exhibit  the 
mind's  impressions  of  immediate  events,  and 
are  not  narrative  of  past  happenings;  they 
are  uttered  while  the  mind  Is  under  the  In- 
fluence of  the  activity  of  the  surroundings."  ■ 
In  24  A.  &  E.  Ency.  Law,  665,  It  is  said: 
"The  principle  upon  which  the  admission  of 
such  evidence  rests  Is  that  the  declarations 
may  be  made  so  soon  after  the  happening  of 
the  principal  fact,  and  be  so  Intimately  inter- 
woven therewith  by  the  surrounding  circum- 
stances, as  to  raise  a  reasonable  presumption 
that  they  are  the  spontaneous  utterance  of 
thoughts  created  by  and  springing  out  of  the 
transaction  Itself,  and  to  exclude  the  pre- 
sumption that  they  are  the  result  of  premedi- 
tation or  design."  Note  2,  and  cases  cited. 
In  1  Whart  on  Ev.,  the  author  says:  "It  Is 
In  any  view  clear  that  the  declarations  which 
are  the  immediate  accompaniments  of  an 
act  are  admissible  as  part  of  the  res  gestae, 
remembering  that  immediateness  Is  tested 
by  closeness,  not  of  time,  but  of  causal  re- 
lation, as  Just  explained."  Applying  the 
facts  in  this  case  to  the  foregoing  principles, 
we  are  clearly  of  the  opinion  that  the  state- 
ments of  Hawkins  as  to  how  the  accident 
happened,  which,  the  record  shows,  were 
made  but  a  few  seconds,  at  most,  after  the 
accident  occurred,  and  while  he  was  giving 
orders  In  the  line  of  his  duty  respecting  the 
accident,  were  admissible  in  evidence  as  a 
part  of  the  res  gestae.  There  Is  evidence  In 
the  record  which  tends  to  show  that,  when 
Hawkins  returned  to  the  car  and  made  the 
statements  attributed  to  him,  his  face  was 
covered  with  blood.  And  this  testimony  Is 
not  wholly  denied,  for  Hawkins  admitted 
on  cross-examination  that  at  the  time  he 
beard  Leach's  lantern  drop,  "a  little  white 
speck,"  "a  little  fleshy  substance,"  which  he 
supposed  was  a  portion  of  Leach's  brain, 
struck  him  In  the  forehead.  This  circum- 
stance, and  the  fact  that  he  knew  that 
Leach  in  all  probabilijtjtJbad  been  hurled  to 
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his  death,  together  with  the  character  of  the 
expressions  or  statements  attributed  to  him 
when  he  informed  Harris  of  th^  accident, 
-would  Indicate  that  he  was  laboring  nnder 
considerable  excitement,  and  that  the  dec- 
larations nnder  consideration,  if  made  at 'all 
by  him,  were  the  emanations  or  outgrowth 
of  the  occurrence,  and  the  instinctlTe  and 
natural  outburst  of  expression  explaining 
what  had  Just  happened  to  Leach,  which 
clearly  brings  them  within  the  rule  as  de- 
clared by  the  great  weight  of  authority.  In 
the  case  of  The  Ohio,  etc.,  R.  W.  Oo.  v. 
Stein,  138  Ind.  243,  31  N.  E.  180.  S2  N.  B. 
831,  19  L.  R.  A.  733,  the  plaintiff  was  hurt 
In  a  collision  of  some  cars.  The  engineer 
Immediately  after  the  Injury  came  a  car's 
length  to  see  the  plaintiff,  and  the  conversa- 
tion there  had  between  them  was  admitted 
In  evidence,  and  the  court  held  it  was  not 
error.  The  court,  In  a  well-consldered  opin- 
ion, discusses  the  doctrine  of  res  gestae,  and 
reviews  many  cases  In  which  the  question 
was  involved  and  discussed,  and  In  the  course 
of  the  opinion  says:  "The  case  at  our  bar 
differs  from  those  cited  In  essential  particu- 
lars, for  here  the  declarations  were  made  at 
the  time  and  pidce  where  the  collision  they 
referred  to  occurred,  and  they  Hlustratedthe 
event,  and  i^ere  made  while  all  who  partici- 
pated In  It  were  present.  We  may  therefore 
well  adjudge  that  there  was  no  error  In  over- 
mllng  the  appellant's  objections,  without  de- 
nying the  doctrines  asserted  In  our  cases. 
The  latest  decision  of  our  court  upon  the 
question  Is  that  given  In  the  case  of  louls- 
vllle,  etc.,  Ry.  Oo.  v.  Buck,  116  Ind.  666,  19 
N.  R  433,  2  I..  R.  A.  520,  9  Am.  St.  Rep.  883. 
In  that  case  the  conductor  of  the  train  on 
which  the  Intestate  of  the  plaintiff  was  em- 
ployed as  a  brakeman  was  on  the  'caboose* 
when  he  received  notice  that  the  deceased 
had  been  injured  while  coupling  cars,  and 
he  Immediately  ran  forward  and  found  the 
deceased  under  the  rear  end  of  the  second 
car  from  the  engine.  The  conductor,  when 
be  took  the  deceased  from  tmder  the  car, 
asked,  'How  did  this  happen  7  and  the  de- 
ceased fully  described  the  cause  of  the  ac- 
cident. The  court  held  that  this  testimony 
was  competent,  and  cited  many  cases  in 
support  of  its  conclusion."  Hanover  Ry.  Co. 
T.  Ooyle,  55  Pa.  306;  McLeod,  Receiver,  v. 
Olnther's  Adm'r,  80  Ky.  399;  Leahy  v.  Cass 
Ave.  &  F.  G.  Ry.  Co.,  97  Mo.  166, 10  S.  W.  58, 
10  Am.  St  Rep.  300. 

Appellant  requested  the  court  to  give  to 
the  irxrj  the  following  Instruction,  which  was 
refused:  "You  are  further  Instructed  that  the 
servant,  upon  entering  the  employment  of  the 
master,  assmnes  all  the  ordinary  risks  inci- 
dent to  his  employment;  and  If  the  death  of 
the  deceased,  John  Leach,  was  occasioned  by 
a  risk  which  was  Incident  to  his  business  as 
a  brakeman,  the  plaintiffs  here  cannot  recov- 
er In  this  action.  And  you  are  further  In- 
structed that  If  yon  believe  from  the  evidence 
that  the  bridge  In  question  was  not  a  rea- 


sonably safe  place,  in  view  of  the  equipment 
of  the  baggage  car  and  the  manner  in  which 
brakemen  were  required  to  discharge  their 
duties,  and  that  the  deceased,  prior  to  the 
accident,  by  exercising  such  care  and  pru- 
dence In  Informing  hln]self  of  the  situation 
of  his  master's  premises  as  would  have  been 
exercised  under  the  same  circumstances  by 
a  man  of  ordinary  prudence,  could  have 
learned,  or  did  actually  know,  that  the  said 
place  was  not  reasonably  safe,  then.  In  that 
event,  the  risk  of  being  Injured  by  coming 
In  contact  with  the  bridge  In  the  manner 
claimed  by  plaintiffs  here  was  a  risk  incident 
to  the  business  In  which  the  said  John  Leach 
was  engaged,  and  for  his  death,  under  such 
circumstances,  defendant  would  not  be  li- 
able." The  refusal  of  the  court  to  give  the 
foregoing  Instruction  Is  now  assigned  as  er-  . 
ror.  The  court,  however.  In  stating  the  is- 
sues. Instructed  the  Jiiry  as  follows:  "The 
plaintiffs  claim  that  the  space  between  tbe 
upright  portion  of  the  bridge  and  the  foot 
rail  was  insufficient  to  enable  the  said  Leach 
to  go  safely  along  said  foot  rail,  and  that  by 
reason  of  such  insufficient  space  the  place 
where  said  Leach  was  engaged  in  performing 
bis  work  at  the  time  of  the  accident  was  not 
a  reasonably  safe  place."  The  court  also 
gave  the  following  Instruction:  "If  you  bfr" 
lleve  from  the  evidence  that  the  deceased  was 
not  thrown  from  the  car  because  of  coming 
In  contact  with  the  upright  portion  of  the 
bridge,  but  that  he  lost  his  hold  and  fell,  that 
In  such  case  your  verdict  must  be  for  the 
defendant"  The  court,  by  giving  these  in- 
structions to  the  Jury,  limited  plaintiffs'  right 
to  recover  to  the  alleged  negligence  of  defend- 
ant in  maintaining  tbe  upright  portions  of 
the  bridge  too  close  to  the  railroad  track, 
and  thereby  rendering  the  space  between  such 
upright  timbers  and  braces  of  the  bridge  and 
the  hand  and  foot  railings  on  the  side  of  the 
baggage  car  insufficient  to  enable  the  deceas- 
ed. Leach,  while  In  the  discharge  of  his  du- 
ties, to  pass  and  repass  along  said  railings 
when  the  train  was  passing  over,  the  bridge. 
The  doctrine  of  assumed  risks  arises  out  of 
the  contractual  relations  existing  between 
master  and  servant  The  servant  In  his  con- 
tract of  employment  assumes  the  natural  and 
ordinary  risks  and  dangers  that  are  Incident 
to  or  arise  out  of  the  work  which  under  bis 
contract  he  Is  called  upon  to  perform.  These 
risks  and  hazards,  and  these  only,  the  parties 
are  prestuned  to  have  In  mind  when  they  en- 
ter Into  the  contract  If,  however,  there  are 
other  risks  of  unusual  or  extraordinary  char- 
acter connected  with  the  service  or  work  in 
which  the  servant  is  engaged,  that  are  due 
to  defects  in  the  appliances  and  equipments 
used  In  the  operation  of  the  business,  and 
are  known  to  the  servant,  or  are  so  open  and 
obvious  that  he  will  be  presumed  to  have 
knowledge  of  their  existence,  and  he  contin- 
ues, without  objection,  to  use  such  defective 
appliances  and  equipments,  he  assumes  the. 
extra  risks  and  hazards  jij|;^|^^j[e%m.[^ 
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In  the  case  of  Texas  &  Pac.  Ry.  Co.  v.  Archi- 
bald, 170  U.  S.  665,  18  Sup.  Ct  777,  42  L. 
Ed.  1188,  the  court  says:  "The  employer,  on 
the  one  band,  may  rely  on  the  fact  that  the 
employe  assumes  the  risks  usually  incident 
to  tbe  employment  The  employ^,  on  the 
other  hand,  has  the  rlgbt  to  rest  on  the  as- 
sumption that  the  appliances  furnished  are 
free  from  defects  discoverable  by  proper  in- 
spection, and  Is  not  submitted  to  the  danger 
of  using  appliances  containing  such  defects 
because  of  bis  knowledge  of  tbe  general  meth- 
ods adopted  by  the  employer  in  carrying  on 
bis  business,  or  because  by  ordinary  care  be 
might  have  known  of  tbe  methods,  and  in- 
ferred therefrom  that  danger  of  unsafe  ap- 
pliances might  arise."  Tbe  Supreme  Court 
of  tbe  United  States,  in  the  case  of  Choctaw, 
etc.,  R.  R.  Co.  y.  McDade,  191  U.  S.  64,  24 
Sup.  Ct  24,  48  L.  Ed.  96,  again  declared  this 
same  doctrine  as  follows:  "The  servant  has 
the  right  to  assume  that  the  master  has  used 
due  diligence  to  provide  suitable  appliances 
in  tbe  operation  of  bis  business,  and  be  does 
not  assume  risks  of  the  employer's  negligence 
In  performing  sticb  duties.  The  employ6  is 
not  obliged  to  pass  Judgment  upon  the  em- 
ployer's methods  of  transacting  his  business, 
but  may  assume  that  reasonable  care  will 
be  used  in  furnishing  appliances  necessary 
for  its  operation.  This  rule  is  subject  to  the 
exception  that  where  a  defect  is  known  to 
the  employe,  or  is  so  patent  as  to  be  readily 
observed  by  him,  he  cannot  continue  to  use 
the  defective  apparatus,  in  tbe  face  of  knowl- 
edge and  without  objection,  without  assuming 
tbe  hazard  incident  to  such  situation."  Da- 
vidson V.  Cornell  et  al.,  132  N.  X.  228,  30  N. 
E.  573;  Garity  v.  B.  B.  &  Co.  (Utah)  76  Pac. 
556;  Shearman  &  Redfleld,  Neg.  185;  Bailey, 
Mast  Liab.  150-155;  1  Labatt  Mast  &  Serv. 
260.  Now,  tbe  record  in  this  case  shows 
that  Leach,  at  the  time  he  was  killed,  was 
making  his  third  or  fom-th  trip  as  brakeman 
on  this  "mixed"  train,  which  passed  over  the 
bridge  in  question  and  others  of  a  like  char- 
acter on  this  route,  in  the  nighttime.  And 
there  is  absolutely  no  evidence  in  tbe  record 
which  goes  to  show,  and  no  fact  or  circum- 
stance from  which  it  can  be  inferred,  that 
Leach  bad,  at  any  time  prior  to  tbe  accident 
which  cost  him  his  life,  passed  along  the  out- 
side of  the  baggage  car  by  means  of  the'  rail- 
ings referred  to  while  the  train  was  passing 
over  this  or  any  other  bridge  of  tbe  same 
kind  and  structure.  Nor  is  it  shown  that  be 
bad  any  knowledge  of  tbe  close  proximity  of 
the  railings  on  the  baggage  car  to  tbe  up- 
right portions  or  sides  of  the  bridges  along 
the  route  on  which  be  was  brakeman.  But, 
on  the  contrary,  the  record  shows  that  he 
bad  made  but  a  few  trips  on  this  "mixed" 
train,  and  on  each  occasion  passed  over  these 
truss  bridges  In  tbe  nighttime,  and  at  a  rate 
of  speed  of  from  20  to  25  miles  per  hour, 
which  gave  him  no  opportunity  whatever  to 
know  or  appreciate  the  danger  of  passing 
along  the  Iiand  and  foot  railings  on  the  bag- 


gage car  while  it  was  passing  over  the  bridges 
referred  to.  Neither  is  it  shown,  nor  can  it 
be  inferred  from  tbe  evidence  in  the  case, 
that  Leach's  experience  as  a  brakeman  on 
freight  trains  before  he  went  to  work  on  the 
mixed  train  was  such  as  to  inform  him  of 
the  narrow  space  between  the  sides  of  the 
combination  baggage  car  and  tbe  upright 
portions  of  the  bridges.  The  evidence  tends 
to  show  that  the  brakeinan  on  ti'aius  made 
up  exclusively  of  a  caboose  and  freight  cars, 
in  going  baqk  and  forth  along  the  train, 
would  pass  through  and  over  the  tops  of  the 
cars,  and  not  climb  around  on  tbe  sides  there- 
of, as  they  are  compelled  to  do  on  the  com- 
bination, or  blind-baggage  cars.  When  the  de- 
fendant transferred  Leach  from  the  trains 
made  up  exclusively  of  freight  cars  anh  a 
caboose,  and  put  him  to  work  on  tbe  mixed 
train,  he  had  a  right  to  assume,  and  to  act 
upon  such  assumption,  that  it  had  so  con- 
structed and  maintained  its  roadway  and 
bridges  that  be  could  perform  his  duties  with 
reasonable  safety;  and  if  tbe  bridges,  or  any 
of  them,  were  too  narrow  to  enable  him  to 
pass  around  the  sides  of  the  baggage  car 
with  reasonable  safety  on  the  railings  pro- 
vided for  that  purpose  while  the  train  was 
passing  over  such  bridges,  it  was  the  duty  of 
defendant  to  advise  him  of  that  fact  In  the 
case  of  Texas  &  Pac.  Ry.  Co.  t.  Archibald, 
supra  (170  U.  S.  665,  18  Sup.  Ct  777,  42  L. 
Ed.  1188),  the  court  says:  "In  assuming  the 
risks  of  the  particular  service  in  which  he 
engages,  the  employe  may  legally  asstune 
that  the  employer,  by  whatever  rule  he  elects 
to  conduct  bis  business,  will  fulfill  his  legal 
duty  by  making  reasonable  efforts  to  furnish 
appliances  reasonably  safe  for  the  purposes 
for  which  they  are  intended;  and  whilst  this 
does  not  Justly  an  employe  In  using  an  ap- 
pliance which  he  knows  to  be  defective,  or 
relieve  him  from  observing  patent  defects 
therein,  it  obviously  does  not  compel  him  to 
know  or  investigate  the  employer's  modes  of 
business,  under  the  penalty.  If  he  does  not  do 
so,  of  taking  the  risk  of  the  employer's  fault 
in  furnishing  him  unsafe  appliances."  Louis- 
ville, etc.,  Ry.  Co.  V.  Wright,  115  Ind.  378, 
16  N.  B.  145, 17  N.  E.  584,  7  Am.  St  Rep.  432; 
Baltimore,  etc.,  Ry.  Co.  v.  Rowan,  104  Ind. 
88,  3  N.  B.  627;  St  Louis,  etc.,  Ry.  Co.  v. 
Irwin  (Kan.  Sup.)  16  Pac.  146,  1  Am.  St 
Rep.  266;  Bass  v.  Northern  Pac.  Ry.  Co. 
(N.  D.)  49  N.  W.  655,  33  Am.  St  Rep.  756; 
111.  Terr.  Ry.  Co.  v.  Thompson  (111.)  71  N.  E. 
328;  Pidcock  v.  Ry.  Co.,  5  Utah,  612,  19  Pac. 
191,  1  L.  R.  A.  131;  20  A.  &  E.  Encyc.  Law 
(2d  Bd.)  p.  73;  Chicago  &  A.  R.  Co.  v.  Ste-- 
vens  (III.)  59  N.  E.  577;  Choctaw,  etc.,  Ry. 
Co.  V.  McDade,  101  U.  S.  64-67,  24  Sup.  Ct 
24,  48  L.  Bd.  96. 

There  are  two  propositions  contained  In  the 
instruction  asked  for  by  appellant  The  first 
is,  if  the  death  of  Leach  was  occasioned  by 
a  risk  whicb  was  Incident  to  bis  business  as 
brakeman,  the  plaintiffs  cannot  recover.  And 
the  second  Is,  if  be^^;^^^^  |jy,^«jgii<^se 
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of  ordlnaiT  care  and  prudence  would  bare 
known,  that  the  place  where  he  wag  killed 
was  not  reasonably  safe,  the  defendant  would 
not  be  liable^  As  to  the  first  proposition,, tbe 
facts  and  circumstances  show  that  the  risk 
was  not  such  as  Leach  was  legally  bound  to 
know  or  anticipate  when  be  went  to  work 
on  this  "mixed"  train.  And  the  second  prop- 
osition contained  In  tbe  instruction  does  not 
correctly  declare  tbe  law  applicable  to  tbe 
facts  in  this  case.  It  is  not  claimed  that 
Leacb  receired  any  instructions  respecting 
tbe  close  proximity  of  the  sides  of  the  bridge 
to  those  of  tbe  baggage  car.  And,  as  we  have 
hereinbefore  stated,  he  bad  a  right  to  assume 
tbat  tbe  space  between  tbe  baggage  car  and 
the  uprights  and  tbe  brbces  of  tbe  bridges 
was  sufficient  to  enable  bim  to  pass  and  re- 
pass along  tbe  sides  of  tbe  car  in  tbe  per- 
formance of  his  duties  With  reasonable  safe- 
ty. Under  tbe  law  as  declared  by  the  fore- 
going decisions  and  as  announced  by  tbe  text- 
writers,  tbe  burden  of  inspection  was  not  on 
talm  to  ascertabi  if  there  were  any  defects 
in  tbe  roadway,  or  in  tbe  structure  of  tbe 
bridges,  wbicb'  would  tend  to  make  of  the 
service  in  which  he  was  engaged  one  of  ex- 
traordinary danger,  as  tbe  foregoing  Instruc- 
tion asked  for  by  appellant  would  imply. 
Tbe  court  instructed  the  Jury  very  elaborate- 
ly upon  the  question  of  negligence,  and  of  the 
degree  of  care  required  of  both  appellant 
and  tbe  deceased,  and  tbe  instructions,  as  a 
whole,  were  as  favorable  to  the  defendant  as 
tbe  facts  in  the  case  warranted. 

We  find  no  reversible  error  in  the  record. 
The  judgment  Is  therefore  affirmed;  the  costs 
of  this  appeal  to  be  taxed  against  Appellant 

BARTCH,  0.  J.,  and  ABMSXUONO,  Dis- 
trict Judge,  concur. 


(»  Vtth,  804) 

CROOKS  y.  HARMON  et  at. 

(Supreme  Court  of  Utah.    May  26,  1905.) 

1.  Appbai/— Bn,!.  or  Exckftions— Bvidenck. 
Where  a  finding  is  challenged  on  appeal  aa 
not  supported  by  sufficient  evidence,  it  must  af- 
firmatively appear  from  the  bill  tbat  it  contains 
all  the  evidence,  or  it  will  be  presumed  tbat 
there  was  other  supporting  evidence. 

[Ed.    Note. — For  cases   in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {g  2916,  2917.] 

Z  8av»— SHOwrao   PrcskNob  or  Au.  Evi- 
dence. 

"Testimony"  is  not  the  proper  word  to 
be  employed  in  a  bill  of  exceptions  to  show  that 
it  contains  all  the  evidence,  and  to  warrant  an 
assignment  of  error  that  ths  evidence  is  Insuffi- 
cient to  support  a  decision. 

[Ed.  Note. — For  eases  In  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  |  2923.] 

8.    SAlf B  —  ASSIONMKNTB   Or   E^BOB   —   SUITI- 
CIENCT. 

Rev.  St.  1898,  |  3283,  provides  that  the 
final  decision  in  an  action  is  to  be  deemed  to 
have  been  excepted  to.  Held  ttiat,  where  a  judg- 
ment Is  based  on  findings  of  fact,  an  assign- 
ment of  error  directed  against  tbe  judgment  on 
the  ground  tbat  it  is  not  supported  by  the  evi- 


dence raises  no  question  aa  to  anfllciettcy  of  the 
evidence  to  support  the  findings  and  presents  no 
question  for  review. 

Appeal  from  District  Court,  Utah  County; 
Jno.  B.  Booth,  Judge. 

Suit  by  Thomas  Crooks  against  Jesse  M. 
Harmon  and  another.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal  Af- 
filed. 

J.  W.  N.  Wbitecotton,  for  appellants.  M. 
M.  Warner  and  D.  D.  Houtz,  for  respondent. 

BARTCH,  O.  J.  Tbe  plaintiff  brought 
this  action  to  enjoin  the  defendants  from 
selling  certain  real  estate.  He  alleges  tbat 
be  is  the  owner  of  tbe  property,  and  tbat 
tbe  defendants,  who  are  sheriff  and  deputy 
sheriff,  respectively,  are  about  to  sell  It 
under  an  execution  Issued  upon  a  judgment 
In  favor  of  D.  N.  Adamson  and  against  Wil- 
liam Crooks,  James  Crooks,  and  W.  W. 
Mathews.  The  answer  denies  that  tbe  plain- 
tiff is  the  owner  of  the  property,  and  alleges 
that  the  real  owner  of  tt  is  James  Crooks, 
one  of  tbe  judgment  debtors,  and  that  tbe 
property  was  being  sold  In  satisfaction  of  tbe 
judgment  At  the  trial  the  court  found  tbe 
Issues  In  favor  of  tbe  plaintiff,  and  entered 
a  decree  enjoining  tbe  defendants  from  sell- 
ing tbe  property.  This  appeal  Is  from  tbe 
judgment 

The  aijpellants  have  made  four  assign- 
ments of  error,  and  tbe  first  reads:  "Tbe 
court  erred  in  rendering  judgment  in  favor 
of  plaintiff  and  against  tbe  defendants  be- 
cause tbe  testimony  in  the  case  Is  insuffl- 
.dent  to  show  that  the  plaintiff  is  tbe  owner 
of  tbe  land  in  controversy,  or  any  part  of 
it;  but  on  tbe  contrary,  tbe  testimony  shows 
tbat  tbe  pretended  conveyance  from  James 
Crooks  to  tbe  plaintiff  was  merely  for  the 
purijose  of  defrauding  tbe  Judgment  creditor 
of  James  Crooks,  to  wit  D.  N.  Adamson, 
and  tbat  such  purpose  was  shared  by  the 
plaintiff  herein  and  tbe  said  pretended  gran- 
tor." Tbe  other  assignments  are  in  substan- 
tially tbe  teme  form  and  of  like  character. 
The  respondent  insists  that  none  of  them 
can  be  considered  by  this  court  because,  as 
is  urged,  no  objection  or  exception  has  been 
presented  by  the  appellants  in  such  manner 
as  to  raise  any  question  for  determination. 

Upon  careful  examination  of  tbe  bill  of 
exceptions  and  tbe  assignments  of  error, 
we  are  of  tbe  opinion  tbat  the  contention  of 
tbe  respondent  is  sound.  It  will  be  noticed 
from  tbe  assignment  above  quoted  that 
tbe  appellants  claim  that  tbe  court  erred  in 
rendering  judgment  in  favor  of  the  plaintiff, 
because  tbe  testimony  is  not  sufficient  to 
show  that  be  is  tbe  owner  of  the  land  In 
dispute,  eta;  but  there  is  no  claim  that  the 
evidence  is  insufficient  to  show  the  things 
to  wbicb  tbe  findings  refer,  and  the  bill  of 
exceptions  does  not  purport  to  contain  all 
tbe  evidence  but  simply  all  tbe  testimony; 
and  yet  where  a  finding  or  a  decision  Is 
challenged  on  appeal,  a|ti?^9bfB^7  assum^y^ 


96 


81  PACIFIC  REPORTBK. 


(Dtab 


for  the  purpose  of  this  argument,  was  the 
attempt  here,,  upon  the  ground  that  the  evi- 
dence is  insufllcleut  to  support  such  find- 
ing or  decision,  It  must  affirmatively  appear 
from  the  bill  that  It  contains  all  the  evi- 
dence, else  the  appellate  court  may  Indulge 
the  pi-esumptlon  that  there  was  other  suffi- 
cient evidence,  not  contained  in  the  bill  of 
exceptions.  This  bill,  only  purporting  to 
contain  all  the  testimony,  is  therefore  de- 
fective, because  the  words  "testimony"  and 
■  "evidence"  are  not  synonymous  terms.  Tes- 
timony is  evidence,  bat  evidence  may  or  may 
not  be  testimony,  or  may  consist  of  more 
than  testimony.  The  word  "testimony"  is  a 
restricted,  limited  term,  consisting  only  of 
the  statements  of  witnesses,  while  the  word 
"evidence"  ia  a  comprehensive  term,  em- 
bracing not  only  testimony,  or  the  state- 
ments of  witnesses,  but  also  documents, 
written  instruments,  admissions  of  parties, 
and  whatever  may  be  submitted  to  a  court 
or  Jury  to  elucidate  an  issue  or  prove  a  case. 
Bouvler  defines  "testimony":  "The  state- 
ment made  by  a  witness  under  oath  or  af- 
firmation." Black  defines  "testimony":  "Any 
species  of  proof  or  probative  matter  legally 
presented  at  the  trial  of  an  Issue  by  the  act 
of  the  parties,  and  through  the  medium  of 
witnesses,  records,  documents,  concrete  ob- 
jects, etc.,  for  the  purpose  of  inducing  be- 
lief in  the  minds  of  the  court  or  Jury  as  to 
their  contention."  It  seems  thus  apparent 
that  "testimony"  Is  not  the  proper  word  to 
be  employed  in  a  bill  of  exceptions  to  show 
that  the  bill  contains  all  the  evidence,  and 
to  warrant  an  assignment  of  error  that  the 
evidence  is  Insufficient  to  support  a  decision. 
In  Lindley  v.  Dakln.  13  Ind.  38S,  Mr.  Jus- 
tice Perkins  said:  "It  is  said  the  Judgment 
is  wrong  upon  the  evidence.  But  the  record 
does  not  purport  to  bring  the  evidence  in 
the  cause  l)efore  this  court.  It  states  that 
all  the  testimony  is  embodied  in  It.  Testi- 
mony is  not  synonymous  with  evidence.  It 
is  but  a  species,  a  class,  (h:  kind  of  evidence. 
Testimony  is  the  evidence  given  by,  witness- 
es. Evidence  Is  whatever  may  be  given  to 
the  Jury  as  tending  to  prove  a  case.  It  in- 
cludes the  testimony  of  witnesses,  docu- 
ments, admissions  of  parties,  etc."  Clear- 
ly, therefore,  when,  as  here,  in  the  conclud- 
ing clause  of  a  bill  of  exceptions,  the  word 
"testimony,"  Instead  of  the  word  "evidence," 
Is  used  to  show  that  the  bill  contains  all  the 
evidence,  no  assignment  of  error  based  upon 
the  Insufficiency  of  the  evidence  presents  a 
question  which  this  court  can  consider,  un- 
le.ss  It  appears  affirmatively  upon  the  face 
of  the  bill  that  no  other  species  of  evidence 
was  Introduced  at  the  trial,  except  what  is 
contained  in  the  bill.  In  McDonald  t.  E1- 
fes,  61  Ind.  279,  it  was  said:  "Where,  as  in 
this  case,  the  bill  of  exceptions  concludes 
with  the  words,  'The  above  was  all  the  testi- 


mony introduced  on  the  trial  of  the  above- 
entitled  cause,'  it  must  affirmatively  and 
clearly  appear  on  the  face  of  the  bill  that  no 
other  species,  class,  or  kind  of  evidence  ex- 
cept testimony  was  introduced  on  the  trial 
of  the  cause,  or  it  will  be  held  that  the  bill 
of  exceptions  is  insufficient"  28  Am.  & 
Eng.  Ency.  Law,  111,  112;  1  Greenl.  Ev.  c. 
1,  {  1;  Gazette  Printing  Co.  v.  Morse,  60  Ind. 
163;  Koehler  v.  Hughes,  73  Hun,  167,  25  N. 
Y.  Supp.  1061;  McConaha  v.  Carr,  18  Ind. 
443;  Uyman  v.  Friedman  (Com.  PI.)  18  N.  T. 
Supp.  446;  Aldridge  t.  Aldrldge,  120  N.  7. 
614,  24  N.  B.  1022. 

If,  however,  we,  notwithstanding  our  opin- 
ion that  "testimony"  is  not  the  proper  word 
to  be  employed  in  the  certificate  to  a  bill  of 
exceptions,  assume  that  this  record  shows 
upon  Its  face  that  it  contains  all  the  evi- 
dence, still  it  cannot  avail  the  appellants. 
They  claim,  under  the  assignments,  simply 
that  tlie  court  committed  error  "In  rendering 
Judgment  in  favor  of  the  plaintiff."  They 
make  no  specific  objection  to  any  finding  of 
fact  Their  assignments  amount  merely  to 
general  attacks  upon  the  Judgment  on  the 
ground  that  the  evidence  is  insufficient  to 
sustain  It  The  Judgment,  however,  is  not 
based  dh-ectly  upon  the  evidence,  but  upon 
the  findings;  and  in  a  case  like  tills  our  stat- 
ute, In  section  3283,  Rev.  St  1898,  gives 
each  painty  an  exception  to  the  decision  whicli 
embraces  the  findings,  not  to  the  Judgment 
Therefore  assignments  of  error  directed 
against  the  Judgment  upon  the  ground  that 
the  Judgment  is  not  supported  by  the  evi- 
dence cannot  be  considered,  as  they  present 
no  question  for  review.  It  Is  true,  a  Judg- 
ment may  be  erroneous,  while  the  findings 
may  be  correct;  but  ib  such  case,  in  order 
to  correct  the  Judgment,  the  specifications 
must  show  that  the  Judgment  is  not  sustain- 
ed by  the  findings,  and  not  that  it  is  not 
supported  by  the  evidence.  Or  it  may  be 
that  a  Judgment  is  supported  by  the  findings, 
but  is  erroneous,  because  the  evidence  Is  in- 
sufficient to  support  the  findings.  Then,  ia 
such  event,  the  specifications  must  show  that 
the  decision  or  the  findings  are  not  warranted 
by  the  proof.  Such  specifications  therefore 
should  attack  the  findings,  not  the  Judg- 
ment. "It  has  been  frequently  decided,  and 
Is  well  settled,  that  specifications  which 
merely  attack  the  Judgment  or  conclusions  of 
law  cannot  be  considered."  2  Spelling,  New 
Tr.  &  App.  Pr.  5  434;  Hayne,  New  Tr.  &  App. 
i  150;  Coveny  v.  Hale,  49,  Cal.  552;  De 
Molera  v.  MarOn,  120  Cal.  544,  62  Pac.  825; 
Mazkewltz  v.  Plmentel,  83  Cal.  450,  23  Pac. 
527;  Dawson  v.  Schloss,  93  Cal.  194,  29  Pac. 
31.  The  record  therefore  presents  no  ques- 
tion which  constitutes  reversible  error. 

The  Judgment  is  affirmed,  witb  costs. 

McCARTX  and  STRAUP,  JJ.,  concur. 
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(U  Wyo.  464) 

rREBBURGH  T.  LAMOUBBUX  tt  aL 
(Supreme  Court  of  Wyoming.    June  15,  1906.) 
Brbob— WiTHiiBAWAi.  OF  RxooBD— nnuASon- 

AKLB    DELAY. 

Where  a  motion  la  filed  In  a  eaoae  pending 
in  the  Supreme  Court  to  strike  the  bill  of  ex- 
ceptions from  the  record,  and  sustained,  because 
•f  defects  therein,  a  delav  of  the  plaintiff  in  er- 
ror for  over  two  years  thereafter  in  moving  to 
withdraw  th«  record  for  the  purpose  of  appty- 
ing  to  the  trial  court  to  have  the  bill  of  excep- 
tions amended  is  unreasonable,  and  the  relief 
will  be  denied. 

Error  to  District  Court,  FremoDt  County; 
Charles  W.  Bramel,  Jndge. 

Motion  of  plainticr  in  error  for  leave  to 
withdraw  the  record  to  amend  the  bill.  Mo- 
tion denied. 

For  former  opinion,  see  73  Pac  545. 

N.  E.  Corthell,  for  plaintiff  in  error.  Gib- 
son Clark,  for  defendants  In  error. 

BEARD,  J.  This  case  is  before  tbls  court 
at  this  time  upon  the  motion  of  plaintiff  in 
error  for  leave  to  withdraw  the  record  for 
the  purpose  of  applying  to  the  district  court 
to  have  the  bill  of  exceptions  amended. 
The  case  was  appealed  to  this  court  in  Au- 
gust, 1901,  and  was  submitted  upon  the  mer- 
its, and  taken  under  advisement  upon  plaln- 
tUTs  brief — defendants  having  failed  to  file 
briefs— April  26,  1902.  Before  It  was  decid- 
ed, and  ou  January  10,  1903,  the  defendant 
Lamoureux  obtained  an  order  permitting  bim 
to  file  a  motion  to  strike  tbe  bill  of  exceptions 
from  tbe  record  for  the  reason  that  it  failed 
to  state  the  ruling  of  the  district  court  upon 
the  motion  for  a  new  trial,  or  that  any  excep- 
tion was  taken  to  the  ruling  upon  that  mo- 
tion. This  motion  to  strike  the  bill  of  ex- 
ceptions was  argued  and  submitted  January 
27,  1908,  and  on  August  20,  1903,  an  opinion 
was  banded  down  sustaining  the  motion,  and 
striking  the  bill  of  exceptions  from  the 
record.  73  Pac.  645.  Nothing  further  was 
done  in  the  case  until  April  18,  1906,  when 
the  case  was  called  up  by  the  defendant, 
whereupon  plaintiff  asked  and  obtained  per- 
mission to  file  a  motion  for  leave  to  with- 
draw the  record  for  the  purpose  of  apply- 
ing to  the  district  court  to  have  tbe  bill  of 
exceptions  amended  so  as  to  show  that  the 
motion  for  a  new  trial  had  been  denied,  and 
an  exception  taken  to  tiiat  ruling  by  tbe 
plaintiff.  The  motion  for  leave  to  wltlidraw 
the  record  was  filed  May  1,  1905,  and  was 
resisted  on  the  ground  tbfit  the  application 
was  too  late.  That  Is  tbe  only  point  to  be 
decided. 

Ordinarily  an  application  of  this  kind  will 
not  be  denied  when-  it  is  timely  made,  and 
where,  as  in  this  case.  It  is  apparent  that 
the  bill  of  exceptions  Is  defective,  and  does 
not  contain  something  that  It  should  contain; 
and  in  this  case  it  Is  made  to  appear  by  tbe 
affidavits  filed  in  support  of  tbe  motion  that 
one  page  of  tbe  bill  as  prepared  by  counsel, 
and  reciting  tlie  ruling  on  the  motion  for  « 
81  P.—? 


new  trial,  and  an  exception  to  that  ruling, 
was  not  in  the  bill  as  filed  in  the  district 
eourt  But  the  attention  of  counsel  for  plain- 
tiff was  called  to  this  defect  in  the  bill  when 
the  motion  to  strike  was  filed,  and  he  should 
have  applied  for  leave  to  witlidraw  the  rec- 
ord for  the  purpose  of  having  the  bill  amend- 
ed within  a  reasonable  time  thereafter — cer- 
tainly without  delay  after  the  decision  of 
this  court  sustaining  the  motion  to  strike. 
It  Is  insisted  by  counsel  for  plaintiff  that, 
because  numerous  extensions  of  time  for  fil- 
ing briefs  by  defendant  bad  been  granted, 
this  should.  In  some  degree,  at  least,  excuse 
tbe  delay  in  making  tbe  application  for 
leave  to  withdraw  the  record.  That  mat- 
ter, as  we  understand  it,  was  a  courtesy  ex- 
tended between  counsel,  while  we  are  here 
considering  an  important  question  of  prac- 
tice, and  tbe  fact  of  favors  granted  should 
have  bat  little  weight  in  determining  tbe 
question.  No  generdi  rule  can  be  laid  down 
as  to  what  will  or  will  not  excuse  sucb 
delay,  as  each  case  must  be  decided  upon 
the  drcumstances  of  each;  but  the  delay 
of  more  than  two  years  after  attention  was 
called  to  the  defect  In  the  bill,  we  think,  was 
unreasonable.  To  allow  the  record  in  tliis 
case  to  be  withdrawn  at  this  late  date  would 
tend  to  establish  a  very  loose  kind  of  prac- 
tice, which  should  be  condemned  not  only 
by  the  courts,  but  by  the  bar.  These  views, 
we  think,  are  in  harmony  with  the  general 
trend  of  the  decisions  of  tbe  courts  of  other 
states. 

Tht  motion  for  leave  to  withdraw  the  rec- 
ord is  denied. 

POTTER,  a  J.,  and  VAN  ORSDBI«  J„ 
concur. 


(39  Wash.  28) 
8T0WB  V.   LA   CONNER  TRADING  * 
TRANSPORTATION  CO. 

(Supreme  Court  of  Washington.    June  7,  1905.) 

Costs  on   Appbai^-Replt  Bbiev  —  Failitbi 
TO  FiLB  IN  TiMi— Effect. 

Under  Laws  1901,  pp.  30,  31,  c.  81,  1  8, 
providing  that,  10  days  prior  to  the  beanng. 
appellant  may  serve  and  file  a  printed  briet 
in  reply  to  respondent's  brief,' and  alioyring  an  . 
extension  of  the  time  by  order  of  the  court  or 
by  stipulation,  where  appellant  neitlier  served 
nor  filed  its  reply  brief  10  days  before  the  hear- 
ing, and  there  was  no  extension  of  time,  and  no 
excuse  offered  for  the  delay,  respondent  was 
not,  on  reversal,  chargeable  with  costs  on  ac- 
count of  such  brief  filed  after  due  time. 

Exceptions  by  respondent  to  taxation  of 
costs.    Taxation  modified. 
For  former  opinion,  see  80  Pac.  856. 

PEIR  CURIAM.  Respondent  has  filed  ex- 
ceptions to  the  taxation  of  costs  on  this  ap- 
peal. Tbe  sum  of  $1S  was  taxed  In  favor 
of  appellant  on  account  of  its  reply  brief. 
Respondent  excepts  to  said  item  on  the 
ground  that  the  reply  brief  was  neither  servr 
ed  nor  filed  10  days  before  the  hearing;  thaiC 
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there  was  no  extension  of  time,  by  stipula- 
tion or  otherwise,  and  no  excuse  was  offered 
for  the  delay.  Clmpter  31  of  the  Laws  of 
1901,  i  3,  pp.  30,  31,  contains  thfe  following: 
"Not  less  than  ten  days  prior  to  the  hearing 
the  appellant  may  also  serve  and  file  either 
with  the  clerk  of  the  superior  court  or  in 
the  Supreme  Court  like  printed  brief  or 
briefs,  strictly  in  reply  to  respondent's  brief.'' 
The  same  section  also  provides  for  an  exten- 
sion of  the  time,  either  by  order  of  the  su- 
perior court,  for  good  cause  shown,  or  by 
stipulation  of  the  parties.  In  the  absence 
of  such  extension  the  statute  requires  the 
reply  brief  to  be  filed  "not  less  than  ten  days 
prior  to  the  hearing."  Appellant  was  there- 
fore not  entitled,  as  a  matter  of  right,  to 
file  its  reply  brief  when  the  same  was  filed, 
and  for  that  reason  respondent  ought  not  to 
be  charged  with  costs  on  account  thereof. 
It  is  therefore  ordered  that  the  taxation  of 
costs  heretofore  made  in  this  appeal  shall  be 
modified  to  the  extent  of  eliminating  said 
Item  of  lis. 


(39  Wash.  122) 

HANER  et  aL  y.  NORTHERN  PAO.  RT.  CO. 
et  al. 

(Supreme  Court  of  Washington.    June  6,  1005.) 

1.  Aqenct— Recognition  bt  Principal— Es- 
toppel. 

Plaintiff  called  at  the  storeroom  of  defend- 
ant, who,  under  a  contract  with  a  railroad,  fur- 
nished it  with  laborers — being  paid  by  it  tlie 
amount  of  their  wages,  and  paying  them  in  turn 
— end  inquired  as  to  the  payment  of  an  account 
for  goods  supplied  by  plaintiff  to  an  alleged 
agent  of  defendant  for  the  laborers.  Plaintiff 
was  referred  to  room  7,  upstairs,  ,  and  was 
there  told  by  the  person  in  charge  of  the  office 
that  the  account  was  all  right,  and  would  be 
paid  by  defendant.  Plaintiff  thereupon  con- 
tinued to  furnish  goods  to  the  alleged  agent. 
Meld  that,  if  room  7  was  in  fact  one  of  the 
departments  of  defendant's  bnniness,  defendant 
was  estopped  to  deny  the  authority  of  the  al- 
leged agent. 

2.  Same— New  Trial,— Sutficienct  op  New- 
ly Discovered  Evidence. 

Affidavits  showing  that  the  contract  be- 
tween defendant  and  the  railroad  had  been  as- 
signed to  a  company  with  which  defendant  had 
no  connection,  save  as  a  stockholder ;  that  room 
7  was  its  office;  and  that  defendant's  general 
manager  did  not  know  the  company  was  a  cor- 
poration until  after  the  trial — did  not  show 
ground  for  a  new  trial,  as  the  manager,  who 
bad  full  charge  of  all  business  of  defendant 
during  the  letter's  absence,  was  bound  to  know 
whether  room  7  was  a  department  of  defend- 
ant's business  and  under  big  control,  or  the 
office  of  a  separate  and  independent  concern. 

Appeal  from  Superior  Court,  King  County; 
R.   B.  Albertson,   Judge. 

Action  by  P.  S.  Haner  and  another  against 
the  Northern  Pacific  Railway  Company  and 
M.  Puruya.  Judgment  for  plaintiffs,  and  de- 
fendant Furuya  appeals.    Afllrmed. 

W.  A.  Keene,  for  appellant.  J.  D.  Bauer 
and  Smith  &  Cole,  for'  respondents. 

RtTDKIN,  J.  Between  the  27th  day  of 
February  and  the  7th  day  of  May,  1903,  the 


defendant  Puruya  furnished  to  the  Northern 
Pacific  Railway  Company  a  number  of  Jap- 
anese laborers,  who  were  engaged  in  the 
construction  of  a  drainage  ditch  for  the 
railway  company  near  Wlckersliam,  In  What- 
com county.  The  railway  company  paid 
Furuya  for  the  laborers  so  furnished,  and 
Furuya,  In  turn,  paid  the  laborers  direct. 
Among  these  laborers  was  one  Matsumoto, 
called  a  "bookman."  The  authority  or  duty 
of  this  bookman  is  not  clear,  from  the  testi- 
mony, further  than  that  he'  transmitted  or- 
ders from  the  railway  foreman  to  the  Japa- 
nese laborers,  many  of  whom  could  not  speak 
or  understand  the  English  language.  Be- 
tween the  27th  day  of  February  and  the  28th 
day  of  March,  1903,  the  plaintiff  In  this  ac- 
tion sold  and  delivered  to  said  Matsumoto, 
for  the  laborers  above  mentioned,  goods, 
wares,  and  merchandise  of  the  value  of 
$250;  Matsumoto  representing  to  the  plain- 
tiffs at  the  time  of  sale  that  he  was  the 
agent  of  the  defendant  Furuya,  and  that 
Furuya  would  pay  for  the  goods  so  furnished 
at  the  end  of  the  month.  About  the  end  of 
the  month,  the  account  not  having  been 
paid,  Haner,  one  of  the  plaintiffs,  called  at 
the  storeroom  of  the  defendant  Furuya,  In 
the  city  of  Seattle,  and  made  Inquiry  In  re- 
gard to  the  payment  of  this  account.  He 
was  referred  to  room  7,  upstairs,  and  there 
Inquired  for  the  agent  of  the  defendant 
Furuya.  A  person  in  charge  of  the  office 
responded  to  his-  inquiry,  and  Haner  inform- 
ed him  of  the  nature  of  the  account,  and 
the  circumstances  under  which  the  goods 
were  sold  to  Matsumoto.  Haner  was  assur- 
ed that  the  account  was  all  right,  and  would 
be  paid  by  Fm-uya  at  the  end  of  the  month. 
With  this  assurance,  Haner  returned  home, 
and  the  plaintiffs  continued  to  furnish  goods 
to  Matsumoto  until  the  account  run  up  to  the 
amount  set  forth  In  the  complaint.  About 
the  latter  part  of  April  one  of  the  plaintiffs' 
employes  again  called  at  the  place  of  busi- 
ness of  the  defendant  Furuya  in  regard  to 
the  account,  and  was  again  referred  to  room 
7,  upstairs.  He  was  there  Informed  that 
the  books  were  not  ready.  The  sale  of  the 
goods  to  Matsumoto,  their  value,  and  the 
nonpayment  of  the  account,  are  admitted. 
The  only  question  at  Issue  was  the  agency 
of  Matsumoto,  or  his  authority  to  bind  the 
defendant  Furuya.  The  court  below  found 
in  favor  of  the  plaintiffs,  and  entered  judg- 
ment accordingly.  From  this  Judgment  the 
defendant  Furuya  appeals. 

Counsel  for  appellant,  in  an  affidavit  filed 
in  support  of  a  motion  for  a  new  trial  and 
In  his  argument  in  this  court,  frankly  admits 
that  he  assumed  throughout  the  trial  in  the 
court  below  that  room  7  above  the  appellant's 
storeroom,  to  which  the  respondents  were 
referred  for  Information  relating  to  the  ac- 
count in  suit,  was  in  fact  one  of  the  de- 
partments of  the  appellant's  business.  The 
court  below  so  assumed  and  so  found,  and 
this  finding  Is  amply  supported  by  the  tes- 
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ttmony.  If  tbto  wen  trne,  there  can  be  no 
qneation  that  the  authority  of  Matsumoto 
was  so  far  recognized  and  acquiesced  In  bj 
the  authorized  representatives  of  the  appel- 
lant that  It  would  be  a  gross  fraud  to  now 
permit  the  appellant  to  repudiate  his  acts. 
The  main  contention  of  the  appellant  ap- 
pears to  be  that  be  filed  certain  affidavits  in 
support  of  his  motion  for  a  new  trial,  which 
were  not  controverted,  and  that  this  court 
should  assume  the  facts  stated  in  these  affi- 
davits to  be  true,  or  order  a  new  trlaL 
From  these  affidavits  it  appears  that  the 
contract  under  which  the  appellant  furnish- 
ed laborers  to  the  railway  company  was  as- 
signed to  a  corporation  known  as  the  Con- 
struction ft  Maintenance  Company  on  the 
2d  day  of  March,  1903,  and  that  room  7,  np- 
stairs,  to  which  the  respondents  were  re- 
ferred, was  in  fact  the  office  of  the  Construe- 
tlon  ft  Maintenance  Company,  and  tliat  the 
appellant  liad  no  connection  therewi^,  ex- 
cept as  a  stockholder  in  the  corporation. 
While  counsel  was  perhaps  excusable  in  not 
ascertaining  these  facts  before  the  trial, 
the  appellant  and  his  general  manager  were 
not.  It  Is  true,  the  appellant  was  absent.  In 
Japan,  and  his  general  manager  made  affi- 
davit that  he  did  not  know  that  the  Con- 
struction ft  Maintenance  Company  was  a 
corporation  until  after  the  trial.  But  this 
general  manager  had  full  charge  of  all  busi- 
ness of  the  appellant  during  his  absence,  and 
was  bound  to  know  whether  room  7  was  a 
department  of  the  appellant's  business,  and 
under  his  control,  or  the  office  of  a  separate 
and  Independent  concern.  The  fact  that  the 
manager  claims  that  he  did  not  know  the 
connection  between  the  appellant's  business 
and  said  room  7  until  after  the  trial  con- 
vinces us  that  there  was  such  recognition  of 
Matsumoto's  agency  as  is  claimed  by  the 
respondents,  and  the  appellant  is  now  es- 
topped to  controvert  or  deny  it 

There  is  no  error  In  the  findings  or  Judg- 
ment of  the  court,  or  in  the  order  denying  the 
motion  for  a  new  trial,  and  tins  judgment  Is 
accordingly  affirmed. 

MOUNT,  O.  J.,  and  HADLET,  FULLER- 
TON,  DUNBAB,  CROW,  and  ROOT,  W.,  con- 
cur. 

(28  Nev.  IM)  ^""^" 

STATE  v.  NEVADA  CENT.  B.  00.  et  aL 
(No.  1,662:) 
(Sapreme  Court  of  Nevada.     May  11,  1905.) 

1.  Taxation  —  Railboadb  —  Cash    VALint— 

CoifFUTATioR— Method. 

The  cash  value  of  a  railroad  for  porpoees 
of  taxation  must  be  determined  mainly  by  its 
■et  earnings  capitalized  at  the  current  rate  of 
interest,  taken  in  consideration  with  any  im- 
mediate prospect  of  Increase  or  decrease  in 
earning  capacity;  and  If  the  utility  of  the 
Toad,  as  so  determined,  is  not  equal  to  its  cost, 
which  is  prima  facie  its  value,  then  the  value 
most  be  determined  by  atility  alone. 

rSd.  Note. — For  cases  in  point,  see  voL  45b 
Cent  Dig.  TaxaUon,  i  653.]        *•  «»  t"^  «» 


2.  Sakk— Nr  Ihcou— Oaoss  Bioairi's  Ex- 

PENDITUBES. 

The  net  income  of  a  railroad  for  purposes 
of  taxation  is  the  difference  between  toe  gross  ^ 
receipts  and  expenses  as  they  would  have  been 
under  reaaonably  economical  and  prudent  man- 
agement 

5.  Saicb— Eabninos— ExpKHDrrnKn  —  GtAS- 

SIFICATION— BVIDBNCE. 

On  an  issue  as  to  the  earning  capacity  of 
a  railroad  for  purposes  of  taxation,  classifica- 
tions of  items  of  expense  by  the  railroad  com- 
pany in  its  ledger  or  other  accounts  are  net 
evidence  in  its  favor,  except  as  they  are  sub- 
stantiated by  the  original  entries  of  the  trans- 
actions in  the  railroad's  books. 
4.  Saue— Books — Pboddotioii— Waives. 

Where,  on  an  issue  as  to  the  earning  ca- 
pacity of  a  railroad  for  purposes  of  taxation, 
tlie  railroad's  books  were  not  placed  In  evi- 
dence, but  each  party  sought  to  prove  a  result 
from  them  tlirough  the  examination  and  opin- 
ion of  an  expert,  and  each  objected  to  the  opin- 
ion of  the  opposing  witness,  without  making 
any  objections  as  to  the  books  themselves,  the 
introduction  of  the  books  was  waived. 

6.  SaUB— PBESUMPTIONS— EXPENDITUBES. 

On  an  issue  as  to  the  earning  capacity  of 
a  railroad  for  purposes  of  taxation  it  would  be 
presumed,  in  the  absence  of  a  contrary  show- 
ing, that  ctiarges  for  things  essential  to  the 
operation  of  the  road  represented  reasonable 
and  economical  expenditures. 

8.  Sam»—E1xpebt8— Opinions. 

Prac.  Act  i  427  (Nev.  Comp.  Laws,  | 
8522),  provides  that  there  shall  be  no  evidence 
of  the  contents  of  a  writing  other  than  the 
writing  Itself,  except  when  the  original  Is  lost 
or  destroyed,  or  in  the  possession  of  the  adverse 
party,  and  he  fails  to  produce  it  after  notice; 
when  the  original  is  a  record  or  other  document 
in  custody  of  a  public  officer  or  officer  of  a 
corporation ;  when  the  original  has  been  re- 
corded, and  a  certified  copy  is  made  evidence  by 
a  statute;  and  when  the  original  consists  of 
numerous  accounts  or  other  documents,  which 
cannot  be  examined  in  court  and  the  evidence 
sought  by  them  is  only  the  general  result  of  the 
whole.  Held,  that  where,  on  an  issue  as  to  the 
earning  capacity  of  a  railroad  for  purposes  of 
taxatiop,  whether  certain  charges  of  expense 
were  legitimate,  and  whether  earnings  other 
than  those  shown  should  not  have  been  received, 
was  disputed,  it  was  error  to  permit  expert  ac- 
countants, who  bad  examined  the  corporation's 
books,  to  give  parol  evidence  of  their  opinion 
as  to  what  the  railroad's  net  earnings  should 
have  been  by  such  witnesses'  making  an  arbi- 
trary classification  and  exclusion  of  debits  and 
credits. 

7.  Same— Classifioatioic  or  Items— Subicis* 

SION    TO    CO0BT.  ^ 

Where,  on  an  issue  as  to  the  earning  ca- 
pacity of  a  railroad  fbr  purposes  of  taxation, 
whether  certain  items  of  debits  and  credits 
should  be  included  was  disputed,  such  items 
should  be  properly  classified  and  submitted  to 
the  court  for  its  determination,  and  opinion 
evidence  of  expert  accountants  as  to  such  de- 
termination was  inadmissible. 

8.  Same— Offers  to  Purchase. 

On  an  issue  as  to  the  value  of  a  railroad 
for  taxation  in  1901,  (evidence  of  an  offer  of 
$200,000  for  the  road,  made  to  its  general  man- 
ager in  1900  by  parties  who  had  neither  the 
intention  nor  the  ability  of  buying  for  them- 
selves, but  who  made  the  offer  on  behalf  of 
certain  others,  who  were  not  shown  to  have 
been  able  to  have  consummated  a  sale,  was  inr 
admissible. 

9.  Same— Taxes  Paid. 

On  an  issue  as  to  the  value  of  a  railroad 
for  purposes  of  taxation,  taxes  actually  paid  by 
the  railroad  should  be  added  to  its  operating 
expenses  and  deducted  from  its  gross  Inoome.^^ 
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10.  SAin—MosTaAOCB—BoiiDS— Stock.  | 

On  an  issue  as  to  the  yalne  of  a  railroad 
for  purposes  of  taxation,  evidence  that  a  mort- 
gage liad  been  given  of  all  tlie  railroad's  prop- 
erty to  secure  bonds  for  $750,000,  that  7,500 
etiarea  of  stock  had  been  issued  of  a  par  value 
of  $100  a  share,  and  that  a  certain  county  had 
issued  $200,000  in  bonds  in  aid  of  the  road, 
was  admissible  as  tending  to  show  its  cost. 

11.  Sams— Tax    Ratb— Vauwtt  —  Pwmump- 

TIONS. 

The  Nevada  revenne  act  provides  that 
county  commissioners  may  levy  an  ad  valorem 
tax  in  each  county  of  $2  on  each  $100  vslnn- 
tion,  provided  that  no  levy  in  excess  of  $1.50 
per  $100  shall  b«  made  for  county  purposes, 
unless  the  county  is  indebted  for  liabilities  con- 
tracted prior  to  January  1st  next  preceding  the 
malcing  thereof,  not  twnded  or  funded.  Held 
that.  In  the  absence  of  proof  that  a  county 
levying  a  tax  in  excess  of  $1.50  per  $100  was 
not  indebted,  for  liabilities  contracted  prior  to 
the  year  of  the  levy,  it  would  be  presumed  in 
support  of  the  levy  that  it  was  so  indebted. 

12.  SAMB— WiTNBSSEft— COMPETEKCT. 

Where  a  witness  bad  not  made  computa- 
tions of  railroad  earning  balances  for  a  series 
of  years,  as  to  which  he  was  aslted  to  testify, 
and  did  not  know  whether  such  balances  were 
correct,  nor  what  items  they  included,  h«  was 
not  entitled  to  testify  thereto. 

Appeal  from  District  Court,  Eureka  County. 

Action  by  the  state  against  the  Nevada 
Central  Railroad  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Remanded  for  new  trial. 

This  is  an  action  by  the  state  for  the  tax- 
es for  the  year  1901  on  93  miles  of  main 
track,  and  2  miles  of  side  track  and  tbe  other 
real  property  of  the  Nevada  Central  Railroad 
Company,  all  situated  In  Lander  county. 
Tbe  assessor  placed  the  valuation  at  $15S,- 
100,  and  made  the  assessment  at  $5,684.97, 
which,  with  the  statutory  penalties,  aggre- 
gates $8,003.43.  the  amount  demanded  in  tbe 
complaint,  and  for  which  the  verdict  and 
Judgment  were  rendered.  After  denying  the 
allegations  of  the  complaint,  tbe  answer  sets 
up  the  defense  that  tbe  assessment  was  out 
of  proportion  to  and  above  tbe  cash  value  of 
tbe  property,  and  asserts  that  in  the  year 
1901  the  property  was  not  of  any  greater 
cash  value  in  tbe  aggregate  than  $60,944. 
It  is  also  alleged  that  tbe  tax  levy  in  that 
county  for  tbe  year  1901  is  illegal  because 
in  excess  of  tbe  rate  authorized  by  law. 
Seeking  to  avoid  penalties  for  delinquencies, 
the  defendant  made  and  pleaded  a  tender  of 
$1,835  for  taxes  upon  this  property.  Upon 
the  trial  the  state  introduced  tbe  delinquent 
list  and  rested.  Thereupon  the  defendant 
submitted  in  evidence  tbe  minutes  indicat- 
ing that  -the  taxes  levied  by  tbe  board  of 
commissioners  for  that  year  for  county  pur- 
poses aggregated  $1.57  on  each  $100  of  tax- 
able property,  and  introduced  testimony 
showing  that  the  road  was  finished  in  Feb- 
ruary. 1880;  that  it  has  iron  rails  weighing 
only  35  pounds  to  the  yard.  Instead  of  much 
heavier  steel  rails  used  by  ail  up  to  date 
railro.3ds;  that  the  ties  are  In  poor  condi- 
tion; that  for  tbe  most  part  It  is  ballasted 
only  with  sage  brush  dirt;    that  tbe  cost  of 


repairs  la  future  years  1^111  be  increased, 
and  that  the  condition  of  trasiness  in  the  ad- 
jacent county  win  not  tend  to  Increase  earn- 
ings; that.  If  the  Southern  Pacific  Railroad 
cuts  oft  the  curve  at  Battle  Moimtoln,  and 
runs  directly  by  the  river  as  surveyed,  and 
evidently  contemplated  by  tbe  purchase  of 
rights  of  way,  the  Nevada  Central  will  be 
compelled  to  build  two  or  three  miles  of 
new  track  in  order  to  coimect;  that  the 
removable  value  of  tbe  material  which  con- 
stitutes tbe  03  miles  of  road  and  all  the 
property  under  tbe  levy  was  $41,135.35  in 
1901;  that  tbe  rate  of  Interest  on  different 
classes  of  loans  in  Lander  county  that  year 
varied  from  6  pe^  cent  to  12  per  cent;  that 
San  Francisco  saving  banks  paid  3^  per 
cent;  that  money  in  New  Xork  was  worth 
3%  per  cent,  to  5  per  cent,  and  that  United 
States  bonds  paid  less  than  2  per  cent  per 
annum.  There  was  testimony  that  so  large 
an  amount  could  not  be  placed  in  Lander 
county.  Subject  to  the  objection  and  ex- 
ception of  counsel  for  the  state,  J.  M.  Hiskey, 
tbe  secretary  and  auditor  of  tbe  Nevada 
Central  Railroad  Company,  as  a  witness  «n 
Its  l>ebalf,  was  allowed  to  testify  that  he  had 
examined  the  books  and  vouchers  of  tbe 
company,  and  that  for  the  calendar  year 
1901  the  expenses  from  operation  were  $38,- 

872.28,  tbe   earnings    from    operation    $37,- 

737.29,  the  loss  from  operation  $034.99,  and 
that.  In  addition  to  this  loss,  tbe  company 
paid  $053.03  for  taxes  on  its  personal  prop- 
erty for  that  year.  Counsel  for  tbe  defend- 
ant asked  tbe  witness  if  the  company  were 
not  liable  for  tbe  amount  of  taxes  that  tbe 
Jury  would  assess  in  this  case.  Tbe  objec- 
tion to  this  question  was  sustained.  We 
quote  from  tbe  record  an  important  port  of 
the  examination  of  A.  J.  Maestrettl,  a  wit- 
ness for  tbe  state,  regarding  tbe  income  and 
expenses  of  tbe  road:  "Q.  Have  you  ex- 
amined tbe  books  of  the  Nevada  Central 
Railroad  Company  for  1901?  A.  I  have.  Q. 
What  is  tbe  result?  Mr.  Street:  One  mo- 
ment. I  desire  to  examine  tbe  witness  as  to 
bis  qualification  as  an  expert  accountant  Q. 
Tou  have  never  kept  books  for  a  mercan- 
tile firm?  A.  1  have  not  Q.  Tou  never  had 
any  practical  experience  in  txMkkeeping  did 
yon?  A.  No,  sir.  Q.  You  took  a  course  in 
Heald's  Business  College,  did  you?  A.  Tes, 
sir.  Q.  In  that  course,  did  you  have  any  In- 
struction whatever  in  railroad  bookkeeping? 
A.  Yes,  sir;  the  course  was  designed  to  cov- 
er all  branches  of  commercial  and  business 
bookkeeping.  Q.  Respecting  the  result  of 
your  examination  of  the  books  of  the  Ne- 
vada Central  Railroad  Company  for  1901,  I 
will  ask  you  to  state  now  If  you  Included 
in  this  result  all  actual  receipts  of  the  Ne- 
vada Central  Railroad  Company  for  that 
year?  Mr.  Mayenbaum:  I  object  That 
question  is  entirely  improper.  Mr.  Street: 
We  desire  to  show  by  this  witness  that  in 
the  result  which  he  is  now  called  upon  to 
testify  about  that  be  included  fictitious  re- 
ceipts of  money  or  sums  which  wers  never 
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received  by  the  Nevada  Central  Railroad 
Company  at  any  time,  or  at  all.  We  desire 
also  to  show  that  he  did  not  include  in  the 
result  actual  expenses  paid  out  by  the  Ne- 
vada Railroad  Company  during  the  year 
1901,  but  used  his  own  Judgment  in  exclud- 
ing items  of  expense  which  were  actually 
paid  in  the  year  1»01  by  the  Nevada  Cen- 
tral Railroad  Company  in  the  operation  of 
its  railroad,  and  we  ask  to  examine  the  wit- 
ness on  this  matter  before  he  testifies  to  the 
result,  for  the  reason.  If  our  information  is 
correct,  the  result  would  not  be  what  is  con- 
templated by  the  law,  or  competent  in  this 
case  under  any  circumstances.  Court:  The 
question  is  not  permitted.  Mr.  Street:  We 
desire  to  note  an  exception  to  the  ruling  of 
the  court  on  the  ground  that  we  have  of- 
fered to  show  that  this  result  about  which 
the  witness  is  asked  to  testify,  and  by  the 
witness  himself,  included  absolutely  ficti- 
tious items  of  receipts  never  received  by  the 
Nevada  Railroad  Company  in  1901,  and  in 
this  result  the  witness  did  not  include  ac- 
tual expenses  of  the  Nevada  Central  Rail- 
road Company  incurred  in  its  operation  in 
the  year  1901.  Mr.  Mayenbaum:  You  have 
stated  that  yon  examined  the  books  of  the 
company  for  1901.  I  want  you  to  tell  me 
and  tell  the  court  and  the  Jury  what  are  the 
net  earnings,  of  that  company  In  the  oper- 
ation of  their  railroad  in  Lander  county  for 
the  year  1901.  Just  state  to  me  the  figures 
that  you  have  arrived  at  as  profits  of  the 
company  for  that  year,  and  nothing  else. 
Mr.  Street:  .We  desire  to  object,  and  make 
the  same  objection  and  exception  as  to  the 
preceding  question,  and,  further,  this  ques- 
tion does  not  show  that  it  is  any  result  of 
the  entire  books  and  figures  of  the  Nevada 
Central  Railroad  Company  respecting  the 
matter  Inquired  of  for  1901.  Mr.  Mayen- 
baum: I  mean  the  result  of  the  entire  books 
of  the  company.  Mr.  Street:  We  repeat  our 
previous  objection  and  exception,  with  the 
permission  of  the  court.  A.  The  result  of 
my  Investigation  shows  that  the  Nevada 
Central  Railroad  Company  shotkld  have  made 
a  profit  of  $10,645.28  for  the  year  1901.  Mr. 
Street:  We  object,  on  the  ground  that  the 
witness  is  not  testifying  as  expert.  Court; 
The  objection  ig  overruled.  Mr.  Street:  We 
take  an  exception  on  the  ground  stated  in 
the  objection.  I  also  desire  to  add  that  he 
has  not  testified  as  an  expert  on  the  actual 
result  of  the  books  of  the  company,  and  we 
move  to  strike  out  the  answer  of  the  witness 
on  the  ground  that  it  Is  incompetent,  and 
does  not  come  within  the  provision  of  the 
statute.  Court: .  The  motion  is  overruled. 
Mr.  Street:  We  note  an  exception  on  the 
same  ground."  CS-oss-examinatlon  by  Mr. 
Street:  "Mr.  Street:  You  did  include  in 
your  computation  from  which  you  figure 
this  result  a  lot  of  items  for  receipts  you 
knew  never  were  actually  received  by  the 
Nevada  Central  Railroad  Company?  A.  No, 
sir.    Q.  Will  you  state  to  the  court  or  Jury 


that  yon  Included  nothing  in  the  receipts  you 
figured  up  except  Items  of  actual  receipts — 
that  means  money  actually  received?  A.  I 
included  only  what  was  shown  by  the  books 
and  papers  of  the  company  which  I  exam- 
ined. Q.  Will  you  please  answer  my  ques- 
tion clearly?  A.  There  Is  one  item  which 
does  not  show  actual  cash  receipts.  Q.  What 
is  that  item?  A.  It  is  a  record  of  passes 
Issued  by  the  Nevada  Central  Railroad  Com- 
pany and  used  by  the  persons  to  whom  they 
were  Issued.  Q.  So  that  the  result  you  have 
testified  to  Includes  fictitious  receipts  which 
were  not  actually  received  In  cash  by  the 
Nevada  Central  Railroad  Company,  does  it 
not?  •  Mr.  Mayenbaum:  We  object.  He  tes- 
tified to  the  profits,  and  only  profits,  of  the 
company  of  that  year,  and  has  no  knowledge 
only  that  shown  by  the  books.  Court:  The 
question  can  be  answered.  ,  A.  The  item  of 
passes  Is  one  of  the  items  charged,  and,  if 
this  Is  a  fictitious  receipt,  then  it  does  in- 
clude fictitious  receipts.  Q.  Then  there  was 
no  receipt  of  money  shown  at  all  by  the  Ne-  * 
vada  Central  Railroad  Company  for  this  Item 
on  its  books?  A.  No,  sir.  Q.  In  your  com- 
putation you  used  your  own  Judgment  In  re- 
jecting, and  did  not  Include  in  your  result, 
a  considerable  number  of  actual  items  of  ex- 
pense of  operation  of  the  Nevada  Central 
Railroad  Company  for  the  year  1901?  A.  I 
rejected  items  charged  In  the  Nevada  Central 
Railroad  Company's  books  as  Items  of  ex- 
pense in  operation.  Q.  So  the  result  you  are 
testifying  to  Is  not  the  actual  expense  and 
earnings  of  the  Nevada  Central '  Railroad 
Company,  is  it,  for  the  year  1901?  A.  No, 
sir;  it  is  not  the  expense  as  shown  by  their 
books.  Q.  You  are  a  railroad  man?  A.  No, 
sir.  Q.  Have  you  worked  on  a  railroad?  A. 
No,  sir.  Q.  In  a  railroad  oflice?  A.  Ko,  sir. 
Q.  In  machine  shops?  A.  No,  sir.  Q.  Nev- 
er had  anything  to  do  with  buying  railroad 
supplies?  A.  No,  sir.  Q.  You  are  by  pro- 
fession a  lawyer?  A.  Yes,  sir.  Q.  And  you 
were  formerly  district  attorney  of  Lander 
county?  A.  Yes,  sir;  and  before  that  I  was 
a  rancher  for  years.  Q.  In  this  so-called  re- 
sult, did  you  figure  any  taxes  of  the  Ne- 
vada Central  Railroad  Company  for  1901? 
A.  No,  sir.  Q.  You  took  upon  yourself  to 
exclude  a  voucher  for  taxes  that  you  founa, 
did  you  not?  A.  If  I  encountered  any,  I 
excluded  them.  Q.  Do  you  know  of  a  vouch- 
er or  expenditure  of  the  Nevada  Central  Rail- 
road Company  of  $953.08,  paid  November  30, 
1901,  by  the  Nevada  Central  Railroad  Com- 
pany, to  T.  H.  Dalton,  treasurer  and  tax 
receiver  of  Lander  county,  Nevada,  for  taxes 
on  its  item  of  personal  property  and  certain 
land  at  Clifton,  also  its  engines  and  cars? 
A.  Yes,  sir;  I  know  of  such  a  voucher.  Q. 
And  you  did  not  include  that  in  your  result, 
did  you?  A.  No,  sir.  Mr.  Street:  I  desire  to 
move  to  strike  out  the  answer  of  the  wit- 
ness in  his  direct  examination  as  to  the  re- 
sult of  his  examination  concerning  the  net 
earnings   of   the   Nevada    Central   Railroad 
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Company  of  1901.  for  It  Is  ohown  now  con> 
elusively  by  bla  own  testimony  tbat  this  re- 
sult U  not  any  teaolt  of  tbe  actual  atiowing, 
upon  tbe  books  of  tbe  company  at  all;  tbat 
tbe  witness  In  reaching  this  result  took  upon 
himself  tbe  province  of  all  the  issues  in  this 
case,  taking  the  province  of  the  jury;  and 
It  is  now  shown  conclusively  that  flctltlous 
items  of  receipts  were  computed  by  him  to 
reach  bis  result  It  is  further  shown  that 
be  purposely  excluded  actual  Items  of  ex- 
pense actually  paid  by  the  Nevada  Central 
Railroad  Company  in  1901,  and  the  so-called 
resiilt  cannot  be  permitted  to  go  to  tbe  Jury 
tn  this  case.  Court:  Tbe  motion  is  denied. 
Mr.  Street:  We  desire  an  exception  on  all  the 
grounds  stated  in  tbe  motion.  We  desire  to 
have  It  explicitly  understood  that  we  do  not 
waive  any  exceptions  heretofore  taken  or  ob- 
jections heretofore  made  to  tbe  testimony  of 
this  witness,  and  we  desire  our  objections  to 
go  to  all  of  bla  testimony." 

Trenmore  Coffin  and  John  A.  Street,  for 
appellant  H.  B.  Driscoll,  Dist  Atty.,  H. 
Mayenbaum,  James  B.  Eagan,  and  Jas.  G. 
Sweeney,  Atty.  Qen.,  for  tbe  State 

TALBOT,  J.  (after  stating  tbe  facts). 
In  order  that  a  dearer  understanding 
may  be  had  of  tbe  essential  facts,  we 
have  detailed  important  parts  of  the  tes- 
tttnony  relating  to  (be  main  issue  in  tbe 
case — tbe  true  cash  value  of  tbe  road  In 
1891.  It  not  being  shown  or  contended  that 
the  prospective  is  greater  than  the  present 
value,  it  depends  largely  upon  the  amount 
of  earnings  and  expenses  of  operation.  Fol- 
lowing decisions  in  other  states,  this  court 
long  ago  laid  down  tbe  rule  tbat  tbe  cash 
value  of  a  railroad  for  tbe  purposes  of  tax- 
ation— which  means  the  amount  at  which 
the  property  would  be  appraised  if  taken  in 
payment  of  a  just  debt  from  a  solvent  debt- 
or— must  be  determined  mainly  by  its  net 
earnings,  capitalized  at  the  current  rate  of 
interest  taking  Into  consideration  any  im- 
mediate prospect  of  an  increase  or  decrease 
in  its  earning  capacity.  Tbe  actual  cost  of 
the  road  may  be  shown,  for,  prima  facie, 
that  is  the  value.  But  if  It  appears  that 
the  actual  cost  was  in  excess  of  the  neces- 
sary cost,  tbe  necessary  cost  Is  the  proper 
standard.  If  It  further  appears  tbat  tbe  net 
Income  of  the  road  does  not  amount  to  cur- 
rent rates  of  interest  on  its  necessary  cost, 
and  is  not  likely  to  do  so;  or  if,  in  short,  tbe 
utility  of  the  road  is  not  equal  to  its  cost 
then  its  value  is  less  than  its  cost,  and  must 
be  determined  by  its  utility  alone.  If  the 
road  does  not  pay  current  expenses,  and  can- 
not be  expected  to  do  so,  then  it  is  worth  no 
more  than  tbe  value  of  its  movable  material, 
less  the  cost  of  taking  it  up  and  getting  it 
to  market  State  v.  C.  P.  R.  R.  Co.,  10  Nev. 
74;  State  v.  V.  &  T.  R.  R.  Co.,  23  Nev.  295. 
46  Pac.  723,  35  L.  R.  A.  759.  In  the  latter 
case  it  was  said  tbat  railroads  are  bought 
and  sold  so  seldom,  and  the  value  of  eacb  road 
depends  so  entirely  upon  its  surroundings. 


that  in  determining  the  amount  «•  muat 
resort  to  principles  other  than  tbos»  govan- 
ing  ordinary  kinds  of  property  which  have 
a  market  value.  It  Is  appar«it  tbat  a  most 
Important  question  here  concerns  the  amount 
the  road  earns  or  onght  to  earn,  and  the 
necessary  expenses  of  operation.  As  held 
by  this  court  in  State  v.  V.  A  T.  R.  R.  Co., 
M  Nev.  80,  49  Pac.  945,  50  Pac.  607,  the  net 
Income  of  a  railroad,  when  necessary  to  be 
determined  for  the  purposes  of  taxation.  Is 
the  difference  between  the  gross  receipts  and 
necessary  expense  under  reasonably  econom- 
ical and  prudent'  management  The  groas 
receipts  to  be  considered  for  this  purpose  are 
not  necessarily  those  in  fact  received,  bat 
such  receipts  as  would  be  received  under  a 
reasonably  economical  and  prudent  manage- 
ment; and  tbe  expenses  to  be  deducted  in 
order  to  determine  the  net  income  are  not 
necessarily  tbe  expenses  which  were  In  fact 
Incurred,  but  such  expense  as  would  be 
incurred  nnder  a  reasonably  economical  and 
prudent  management  It  is  eamestiy  claim- 
ed for  tbe  state  tbat  it  was  competent  for 
tbe  witness  Maestretti  to  give  the  result  <^ 
tbe  items  In  defendant's  books  which  be 
deemed  properly  chargeable  as  tbe  expenses 
of  operation,  and  for  him  to  reject  or  Ignore 
in  his  answer  other  items  that  he  did  not 
consider  so  chargeable,  and  that  be  could 
give  the  amount  tbat,  in  bis  judgment  the 
company  ought  to  have  earned  beyond  its 
actual  receipts,  and  state  the  net  -amount 
that  tbe  company  ought  to  have  made  that 
year.  It  is  said  In  the  brief  that  there  are 
many  things,,  such  as  a  four-in-hand  (w  the 
castle  on  the  mountain  at  Austin,  tbat  even 
a  stupid  witness  would  know  were  not  nec- 
essary in  tbe  operation  of  a  railroad.  For 
tbe  defendant  It  Is  asserted  tbat  everything 
charged  as  expenses  in  its  books  Is  presum- 
ed to  be  necessary  for  its  operation,  and  that 
tbe  witness  for  the  state  could  not  give  his 
conclusions  which  might  overthrow  this  pre- 
sumption. Are  these  contentions  consistent 
with  correct  legal  principles?  If,  as  said  by 
this  court,  23  Nev.  294,  46  Pac.  724,  35  L. 
R.  A.  759:  "It  is  reasonable  to  suppose  that 
tbe  owners  of  a  road  will  operate  It  to  their 
own  best  advantage;  tbat  they  will  obtain 
all  the  income  possible,  and  keep  the  ex- 
penses of  operation  as  low  as  possible"— 
this  does  not  raise  any  presumption,  further 
than  is  shown  by  the  transactions  themselves 
as  originally  entered,  that  moneys  paid  out 
and  Items  charged  in  tbe  books  were  neces- 
sary for  tbe  operation  of  tbe  road.  Classifica- 
tion to  expense  or  other  accounts  is  in  the 
nature  of  a  written  declaration  in  a  party's 
own  favor,  made  without  the  sanctity  of  an 
oath  or  tbe  opportunity  of  cross-examination. 
It  is  as  natural  to  conclude  tbat  a  railroad 
company  will  pay  Interest  on  its  bonds  and 
meet  its  fixed  charges,  If  not  also  that  It 
will  lay  betterments,  as  it  is  to  believe  that 
it  will  meet  its  operating  expenses.  If  it 
were  the  rule  of  evidence  that  a  binding  ot 
other  presumption  would  attach  In  favor  «C 
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a  raOroad  company  for  any  items  It  may 
classify  or  charge  In  its  own  betialf  to  oper- 
ating expenses,  the  same  seif-interest  wbicb, 
in  tbe  absence  of  any  contrary  sbowing, 
may  be  presumed  to  result  in  an  economical 
management,  might  prompt  tbe  charging  of 
doubtful  and  uncertain  items  to  the  expense 
account  if  a  suit  for  taxes  were  anticipated, 
tinless  admitted  without  objection,  the  na- 
ture of  the  items  should  be  shown,  or  at 
least  lumped  into  different  classifications,  in 
order  that  the  court  may  determine  whether 
they  are  properly  chargeable  as  expense  of 
operation.  Home  Ins.  Oo.  v.  Baltimore  Ware- 
house Co.,  93  D.  8.  527,  23  L.  Ed.  868;  Ab- 
bott's Trial  Brief,  Ciril,  322.  Thid  need  not 
result  in  much  delay  or  difficulty.  Prior  to 
the  trial  the  accountant  testifying  may  take 
the  total  of  moneys  received  from  fares, 
freight,  or  other  sources,  and  classify  and 
ascertain  the  amounts  of  the  different  kinds 
of  expense,  such  as  that  shown  by  the  pay 
roll  for  the  usual  employes  of  a  road,  for 
fuel,  ties,  and  other  material  and  supplies, 
which  are  admittedly  or  clearly  necessary; 
and  doubtful  items  can  be  separately  listed 
or  classified,  and  their  amounts  or  totals 
brought  to  the  attention  of  the  court,  and 
allowed  to  go  to  the  Jury  or  not,  as  the  court, 
and  not  as  the  witness,  may  determine,  un- 
less a  question  of  fact  arise  regarding  the 
necessity  for  particular  expenditures. 

The  error  In  allowing  the  answer  of  Mr. 
MaestratU  giving  his  result  regarding  the 
net  earnings  to  stand  after  he  stated  that  he 
Included  such  Items  as  he  deemed  proper 
and  rejected  others  which  he  thought  Im- 
proper Is  well  Illustrated  by  big  failure  to 
Include  the  taxes  as  part  of  the  operating 
expenses.  It  was  equivalent  to  permitting 
the  witness  to  tell  the  Jury  that  the  taxes 
ought  not  to  be  allowed  as  a  part  of  the 
charges  of  operation  for  the  year — ^a  matter 
of  law  for  the  trial  Judg;e,  and  one  previ- 
ously determined  by  this  court  contrary  to 
the  opinion  of  the  witness.  The  objection 
on  the  ground  that  It  was  a  matter  of  law 
was  promptly  and  pr<H>erly  sustained  to  the 
question  put  to  Mr.  Hiskey  as  to  whether 
the  company  was  liable  for  the  taxes  that 
the  Jury  might  assess  for  the  year  1901. 
This  witness  was  not  permitted  to  testify  for 
the  defendant  that  the  company  was  liable 
for  its  taxes',  and,  Inferentlally,  that  they 
were  a  necessary  part  of  Its  expenses;  but 
the  witness  for  the  state  was  permitted  to 
give  a  result  which.  In  effect,  said  to  the 
Jury  that  tbe  taxes  could  not  be  allowed  as 
part  of  the  charges  of  operation.  He  In- 
clnded  as  a  part  of  the  receipts  which  the 
company  ought  to  have  earned  the  amount  in 
'  fares  that  would  cover  the  distances  traveled 
on  passes.  Although  these  amounts  should 
be  included  in  determining  what  the  earnings 
of  the  company  ought  to  be  unless  the  de- 
fendant showed  that  the  passes  were  used 
by  Its  employes,  or  in  connection  with  tbe 
business  of  the  road,  and  if  tbe  company 


wishes  to  be  generous  and  carry  jmssengers 
or  freight  for  less  than  schedule  rates,  the 
ordinary  value  of  the  service  rendered  would 
be  allowed  in  the  estimate  of  what  the  road 
ought  to  earn,  whether  they  should  be  so 
considered  was  question  of  law.  The  wit- 
ness, as  an  accountant,  could  estimate  and 
give  the  amounts  or  totals  of  tliose  or  other 
items  specified  or  classified,  and  then  It 
would  be  for  the  court  to  determine  which  of 
these  should  be  considered  by  the  Jury. 

As  to  what  other  items  the  witness  in- 
cluded or  rejected  In  arriving  at  bis  result 
we  are  not  informed,  nor  were  the  district 
court  or  the  Jury  further  enlightened. ,  No 
doubt  many  of  the  transactions  shown  by  tlie 
books  were  properly  placed  in  his  estimate; 
but  whether  others  were  improperly  so, 
whether  he  allowed  items  for  expenses  that 
ought  to  have  been  rejected,  or  rejected 
others  that  ought  to  have  been  allowed,  as 
he  did  the  payment  by  the  company  of  the 
taxes  on  its  personal  property,  and  whether 
be  classed  as  receipts  anything  that  cannot 
be  legally  considered  such,  cannot  l>e  ascer- 
tained from  his  testimony  or  the  record,  be- 
cause the  items  on  which  his  result  Is  based 
are  not  specified. 

Ip  this  regard  tbe  testimony  of  Mr.  Hiskey 
for  the  company  is  hardly  more  satisfactory. 
It  Is  evident  that  his  answer  that  the  loss 
from  operation  that  year  was  $634.99  was 
based  either  upon  his  Judgment  as  to  the 
Items  allowable  or  upon  the  way  they  had 
been  classified  In  the  books,  neither  of  which, 
as  we  have  said,  should  control  the  province 
of  the  coinrt  In  determining  which  are  for 
the  consideration  of  the  Jury  when  objec- 
tion is  made.  Notwithstanding  the  wide 
discrepancy  in  their  respective  results,  tbe 
estimate  of  a  loss  by  the  witness  for  the 
defendant  and,  that  the  company  ought  to 
have  netted  over  $10,000  that  year  by  the 
witness  for  the  plaintiff,  both  may  have  been 
entirely  correct  In  their  additions,  subtrac- 
tions, and  balances  for  which  they  had  been 
called  as  expert  accountants.  So  far  as  ap- 
pears, they  differed  only  In  the  Items  which 
they  considered,  and  which  were  selected  in 
the  exercise  of  their  Judgment,  instead  of 
that  of  the  court.  If  they  had  disagreed  re- 
garding the  result  or  balances  from  the  same 
transactions,  or  if  there  had  been  a  conflict 
In  their  testimony  pertaining  to  anything 
tangible,  it  would  have  been  for  the  Jury 
to  determine  between  them.  As  it  is,  the 
testimony  relating  to  the  Important  Issue 
In  the  case  is  based  upon  the  opinion  of 
6n6  witness  for  the  state  and  the  different 
opinion  of  a  witness  for  the  defendant,  or 
the  way  the  company  classified  its  accounts, 
as  to  whether  the  various  items  in  defend- 
ant's Iwoks  for  that  year  were  legally  allowa- 
ble as  receipts  or  expenses  of  operation 
—verily  a  foundation  more  uncertain  and 
less  stable  than  the  air  cushion  that  sup- 
ports the  abutment  of  the  Brooklyn  Bridge. 
As  said  in  Hammersmlt|it^ed4^eic»vlJ8iJj§^t 
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228,  2  Pac.  55,  tb«  law  requires  a  party  to 
establish  hia  case  by  tbe  best  evidence  of 
which  It  is  susceptible.  It  is  the  first  en- 
tries of  transactions  in  daybooks,  journals, 
pay  rolls,  stubs,  and  books  of  original  entry, 
rather  than  the  secondary  entries,  that  make 
them  admissible;  and  subsequent  classifica- 
tions of  these  Into  expense,  ledger,  or  other 
accounts  are  not  evidence  In  a  party's  own 
favor,  except  as  they  are  shown  to  be  sub- 
stantiated by  the  original  entries  which  con- 
trol. If  tbe  witness  had  classified  these,  and 
given  the  totals  and  remainders  of  the  dif- 
ferent groups,  designating  them  by  reference 
to  the  books  or  to  tabulations  which  he  had 
made  from  the  books,  the  items  from  which 
he  derived  his  results  would  have  been  ap- 
parent and  fixed;  so  that,  If  any  of  these 
were  In  doubt,  the  court  could  determine  in 
regard  to  their  relevancy.  Instead  of  leaving 
this  Judicial  function  to  the  witness.  Not 
only  was  it  error  to  permit  the  witness  to 
give  his  opinion  on  questions  of  law,  or, 
which  was  equivalent,  a  result  based  more 
or  less  upon  his  judgment  in  allowing  or 
rejecting  doubtful  items,  but  it  would  have 
been  improper  for  him  to  testify  regard- 
ing the  necessity  for  other  Items  concerning 
which  there  was  no  doubt.  That  conductors, 
engineers,  other  ordinary  employes,  fuel, 
and  ties  were  necessary  In  the  operation  of 
the  road  was  a  matter  of  common  knowl- 
edge, concerning  which  tbe  court  and  jury 
did  not  need  the  opinion  of  any  witness. 
The  presumption  would  arise  that  any  money 
shown  by  the  company's  books  to  have  been 
expended  for  these  or  for  other  purposes 
generally  connected  with  tbe  operation  ^of  a 
railroad  were  prudently  and  economically 
expended,  but  if  the  costs  for  building  a 
castle  or  the  payment  of  interest  on  bonds 
were  charged  in  the  expense  account  no  pre- 
sumption would  arise  from  the  fact  that  they 
were  so  charged  that  they  ought  to  be  de- 
ducted from  the  earnings  In  estimating  the 
annual  net  Income.  They  would  show  for 
themselves  the  contrary,  and  no  witness 
should  be  permitted  to  testify  that,  In  his 
judgment,  they  ought  to  be  allowed  or  re- 
jected. Matters  of  law  and  of  common 
knowledge  are  directly  for  the  court  and 
jury.  Every  one  knows  that  money  ex- 
pended for  coal  to  generate  steam  to  propel 
e  locomotive  and  for  the  wages  of  an  engi- 
neer Is  a  legitimate  charge  in  the  operation 
of  a  railroad,  and  the  presumption  would 
arise  that  any  money  shown  by  the  books 
to  have  been  paid  out  for  these  purposes  was 
a  necessary  expenditure.  If  it  were  sought 
to  overthrow  this  presumption,  witnesses 
possessing  special  knowledge  or  skill  could 
be  called  to  give  their  opinion  that  the 
amount  of  coal  necessary  for  propelling 
trains,  or  the  market  price  of  coal,  or  the 
ordinary  wages  for  such  engineers,  were  less 
than  the  charges  made. 

The  books  were  not  placed  In  evidence  on 
the  trial  in  the  district  comt,  but,  as  each 


party  sought  to  prove  a  result  from  them 
through  tbe  examination  and  opinion  of  an 
expert,  and  each  objected  to  the  opinion 
of  the  opposing  witness  without  making 
any  objections  to  the  books  themselves,  it  is 
apparent  that  their  introduction  was  waived. 
Without  consent  or  waiver,  it  would  have 
been  necessary  to  lay  the  usual  foundation 
for  their  Introduction  by  proving  that  they 
contained  correct  and  original  entries  of 
the  transactions  made  at  the  time  they  took 
place,  or  from  permissive  memoranda,  be- 
fore they,  or  evidence  of  their  contents, 
could  jbe  received.  To  have  secured  their 
Introduction,  it  would  not  have  been  neces- 
sary to  prove  that  the  various  items  scat- 
tered through  dayl)ooks  or  others  of  original 
entry  had  been  carried  to  and  properly  classi- 
fied In  the  expense  or' other  accounts  in  the 
ledger, 'and  such  classification  made  by  the 
defendant  in  its  own  behalf  was  not  sup- 
ported by  any  testimony  as  to  Its  correctness, 
and  was  inadmissible,  except  so  far  as 
shown  to  be  relevant  by  tbe  transactions  or 
charges  themselves  as  originally  entered. 
The  mere  classifications  made  by  the  de- 
fendant, or  the  conclusion  of  witnesses  as 
to  which  items  were  properly  allowable,  were 
Insufiicient  and  Incompetent  to  overthrow  the 
presumption  in  favor  of  the  correctness  of 
the  assessment  made  by  the  assessor  un- 
der official  oath,  and  presumably  without  in- 
terest between  the  state  and  the  defendant, 
or  to  overthrow  the  burden  cast  upon  the 
defendant  to  prove  its  allegation  of  overval- 
uation. By  the  admission  of  the  books  or 
the  waiver  of  their  introduction  only  such 
original  entries  as  are  material  to  the  issue 
are  to  be  considered  as  affecting  the  result 
Until  the  contrary  was  shown  by  proof,  there 
would  be  a  presumption  that  charges  for 
anything  essential  to  the  operation  of  the 
road,  such  as  coal,  ties,  and  ordinary  sup- 
plies, and  wages  for  usual  employes,  repre- 
sented reasonable  and  economical  expendi- 
tures. When  no  dispute  exists,  and  no  ob- 
jection Is  made,  it  may  be  convenient  to 
allow  expert  accountants  to  state  the  net 
earnings  as  shown  by  the  books,  and  this 
testimony  could  stand  as  effectually  as  parol 
evidence  given  of  a  conveyance  of  real 
property,  or  a  written  contract  where  no  ob- 
jection Is  made  to  the  nonintroductiou  of  the 
writing.  Viettl  v.  Xesbltt,  22Xev.  397,  41 
Pac.  151;  Watt  v.  N.  O.  R.R.  Co.,  23  Nev. 
154,  44  Pac.  423,  46  Pac.  52,  62  Am."  St  Rep. 
772.  If  it  were  desired  to  supply  the  testi- 
mony of  experts  as  to  whether  certain  doubt- 
ful Items  were  necessary  for  the  operation 
of  the  road,  or  were  for  betterments,  fixed 
charges,  or  useless  expenditures,  they  should 
have  been  specified,  so  that  the  court  and 
jury  could  have  properly  considered  them. 
The  witness  Maestrattl  did  not  claim  to  be 
an  expert  other  than  as  an  accountant,  but, 
if  it  had  been  shown  that  he  or  the  witness 
Hislicy  were  the  most  experienced  and  emi- 
nent of  raih-oad  maua|^5|^^s^(w^<Ll|Hye 
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been  incompetent  for  either  of  them,  whether 
on  behalf  of  the  state  or  the  defendant, 
both  of  which  Bhould  be  governed  by  the 
same  mles  that  apply  to  other  litigants,  to 
give  their  opinions  on  matters  of  law,  which 
are  for  the  court,  or  regarding  commonly 
known  facts  concerning  which  the  court 
and  ivrj  could  determine  as  well  as  'they. 
The  duty  of  the  accountant  Is  to  save  the 
time  of  the  court  by  striking  totals  and 
balances  of  such  items  as  are  relevant,  but 
not  to  give  bis  Jndgn^ent  as  to  what  those 
Items  are  witbout  bringing  them  to  the  at- 
tention of  the  court.  Section  427  of  our 
practice  act.  being  section  3&22,  Nev.  Comp. 
Laws,  is  specific  enough  to  exclude  this  opin- 
ion testimony.  It  provides  that  there  shall 
be  no  evidence  of  the  contents  of  a  writ- 
ing other  than  the  writing  Itself,  except: 
"First — When  the  original  has  been  lost  or 
destroyed;  in  which  case  proof  of  the  loss 
or  destruction  shall  first  be  made.  Second — 
When  the  original  is  in  the  possession  of  the 
party  against  whom  the  evidence  is  offered, 
and  he  fails  to  produce  it  after  reasonable 
notice.  Third — When  the  original  is  a  rec- 
ord or  other  document  In  the  custody  of  a 
public  ofllcer,  or  officer  of  a  corporation. 
■  Fourth — ^When  the  original  has  been  recorded 
and  a  certified  copy  of  the  record  is*  made 
evidence  by  statute.  Fifth — ^When  the  orig- 
inal consists  of  numerous  accounts  or  other 
documents  which  cannot  be  examined  in 
court  without  great  loss  of  time  and  the 
evidence  sought  by  them  is  only  the  general 
result  of  the  whole."  The  rule  at  common 
law,  or  in  states  without  this  statutory  enact- 
ment, is  the  same.  1  Oreenl.  Ev.  93;  Burton 
V.  Driggs,  87  U.  S.  136,  22  L.  Ed.  299.  The 
words  "only  the  general  result  of  the  whole" 
naturally  limit  the  answer  of  the  witness 
to  the  whole  of  the  accounts  and  vouchers 
or  to  the  whole  of  particular  accounts,  tabu- 
lations, or  items  that  are  specified,  and  do 
not  indicate  that  be  may  use  his  Judgment 
in  rejecting  part  of 'these  without  designat- 
ing them.  In  State  v.  Rhoades,  6  Nev.  876, 
this  court  held  that  it  was  proper  to  ask  an 
expert  who  had  Investigated  the  accounts  in 
the  State  Treasurer's  ofilce:  "What  was  the 
result  of  your  examination  as  to  the  amount 
of  money  which  should  have  been  in  the  treas- 
ury on  the  10th  day  of  September,  1869?" 
In  this  question  the  word  "should"  had  quite 
a  different  meaning  and  limitation  than  it  had 
In  the  answer  of  the  witness  Maestratti.  The 
amount  that  should  have  been  In  the  state 
treasury  was  simply  the  difference  shown  by 
the  books  betNveen  all  the  receipts  and  all 
the  disbursements,  and  did  not  imply  that 
the  witness  was  to  exercise  his  Judgment  in 
excluding  anything.  It  Is  a  well-establish- 
ed rule  that  the  opinions  of  experts  cannot 
be  received  in  regard  to  matters  of  inquiry 
that  may  be  presumed  to  lie  within  the 
experience  and  knowledge  of  all  men  of  aver- 
age education  moving  In  the  ordinary  walks 
of  life.    When  the  facts  can  be  placed  be- 


fore the  Jury,  and  they  are  of  such  a  nature 
that  Jurors  generally  are  competent  to  form 
opinions  and  draw  Inferences  from  them, 
then  the  opinions  of  experts  are  not  admissi- 
ble. Rogers'  Expert  Tes.  26;  Franklin  Ins. 
Co.  V.  Gruver,  100  Pa.  273;  White  v.  Ballou. 
8  Allen,  408;  Hovey  v.  Sawyer,  5  Allen,  654; 
Perkins  v.  Augusta,  etc..  Banking  Co.,  10 
Gray,  312,  71  Am.  Dec.  654;  Clark  v.  Fisher, 
1  Paige,  171,  19  Am.  Dec.  402;  Monroe  v. 
Lattin,  25  Kan.  361,  864;  People  v.  MuUer, 
96  N.  y.  408,  48  Am.  Rep.  635;  BalUmore, 
etc.,  R.  R.  Co.  v.  Leonhardt,  66  Md.  77,  78,  5 
Atl.  346;  State  v.  Anderson,  10  Or.  448; 
New  England  Glass  Co.  v.  Lovell,  7  Cusb. 
(Mass.)  319;  Shaffer  v.  Eveans,  53  Cal.  32; 
City  of  Chicago  v.  McGIven,  78  III.  347; 
Naughton  v.  Stagg,  4  Mo.  App.  271;  Cook  v. 
Sfate,  24  N.  J.  Law,  843,  852;  Dillard  v.  State, 
68  Miss.  308;  Oavisk  v.  Pacific  R.  R.  Co.,  49 
Mo.  274;  Concord  Railroad  Co.  v.  Greely,  23 
N.  H.  237,  243;  Nashville,  eta,  R.  R.  Co.  v. 
Carroll,  68  Tenn.  347;  Linn  v.  SIgsbee,  67 
III.  75;  Veerhusen  v.  Chicago,  etc.,  R.  R.  Co., 
53  Wis.  689,  694.  11  N.  W.  433;  16  Cyc. 
852;  3  Wig.  Ev.  {  1918,  and  cases  there  cited. 

Judge  Campbell,  in  Evans  v.  People,  12 
Mich.  35,  said:  "It  Is  an  elementary  rule 
that,  where  the  court  or  Jury  can  make  their 
own  deductions,  they  shall  not  be  made  by 
those  testifying."  Lord  Mansfield,  In  Carter 
V.  Boebm,  3  Burr.  1905:  "It  is  an  opinion 
which.  If  rightly  formed,  could  wily  be  drawn 
from  the  same '  premises  from  which  the 
court  and  Jury  were  to  determine  the  cause, 
and  therefore  it  is  improper  and  irrelevant  in 
the  mouth  of  a  witness."  "It  is  a  good  gen- 
eral rule  that  a  witness  Is  not  to  give  bis  im- 
pressions, but  to  state  the  facts  from  which 
be  received  them,  and  thus  leave  the  Jury 
to , draw  their  own  conclusions;  and  wher- 
ever the  facts  can  be  stated  it  is  not  to  be 
departed  from."  Cornell  v.  Green,  10  Serg. 
&  R.  IB.  In  Campbell  v.  Rusch,  9  Iowa,  337, 
it  was  said:  "In  answering  this  question 
the  witness  was  not  communicating  facts, 
but  bis  own  conclusions,  drawn  from  the  lan- 
guage used  In  the  written  instrument  This 
was  not  permissible.  It  was  the  special  duty 
of  the  Jury  under  the  Instructions  of  the 
court  to  draw  conclusions,  and  for  the  wit- 
ness to  state  facts.  The  exceptions  to  the 
rule  are  to  be  found  In  these  cases  where 
a  witness  speaks  of  matters  of  science,  trade, 
and  a  few  others  of  the  same  character,  but 
tbey  cannot  be  extended  to  cases  like  the 
present."  Again,  In  Lime  Rock  Bank  v.  ■ 
Hewett,  50  Me.  267,  and  Lawson's  Ex.  & 
Opln.  Ev.  166:  "It  was  wholly  inadmissible 
for  the  witness  to  state  bis  inferences  and 
presumptions  arising  from  what  appeared 
upon  the  books.  By  the  well-established 
rules  of  law  these  were  for  the  Jury." 

The  exception  to  the  rule  as  provided  by 
the  statute  and  the  decision  lies  in  allowing 
the  accountant  to  state  the  result  of  arith- 
metical calculations  that  could  be  made  byi 
the  court    When  accounts   are  numerous,lC 
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the  convenience  and  expedition  of  trials  de- 
mands the  admission  of  the  testimony  of 
competent  witnesses  who  have  perused  the 
entire  mass  and  will  state  summarily  the  net 
result  Regarding  this  there  is  a  collation  of 
decisions  in  2  Wig.  Ev.  i  1230.  In  Adams 
V.  Board,  37  Fla.  283,  20  South.  271,  it  was 
said:  "The  witness  in  answer  to  the  ques- 
tion detailed  at  length  divers  facts  that  be 
asserted  to  be  shown  by  the  records  ex- 
amined by  him.  There  was  no  error  in  ex- 
cluding this  evidence.  The  contents  of  rec- 
ords cannot  be  shown  by  parol  where  the 
record  itself  is  extant  and  accessible."  In 
State  V.  Brady,  100  Iowa,  191,  69  N.  W.  290, 
36  1j.  R.  a.  693,  02  Am.  St  Rep.  560,  a  tabu- 
lated statement  prepared  by  an  agent  of  rail- 
road companies  from  the  records  showing 
the  sales  of  tickets  at  a  station  during  the 
year  was  held  to  have  been  properly  admit- 
ted. 

It  was  shown  on  the  trial  that  an  offer 
of  $200,000  for  the  road  had  been  made  to 
the  general  manager  in  1900  by  residents  of 
Austin,  or  that  he  was  asked  whether  the 
company  would  sell  it  for  that  amount. 
The  witnesses  who  testifled  that  they  made 
the  offer  did  not  have  that  amount  of  money, 
and  did  not  make  it  with  any  ability  or  ex- 
pectation of  buying  the  road  for  themselves, 
but  pursuant  to  a  statement  made  by  a 
taan  named  J.  F.  Mitchell,  who'  was  not 
present  nor  called  as  a  witness,  but  who  bad 
previously  said  to  J.  A.  Miller  that  "he  had 
parties — good,  responsible  parties — to  take  it 
at  $200,000."  There  was  no  proof  that  Mitch- 
ell or  the  others  to  whom  be  referred  had 
this  amount  of  money,  or  were  able  to  buy 
the  road,  nor  that  they  knew  anything  re- 
garding its  value,  nor  that  the  general  man- 
ager or  any  one  with  authority  in  reply  to 
the  offer  said  anything  in  the  nature  of  a 
declaration  against  interest.  Objection  and 
exception  were  made  to  testimony  of  the  of- 
fer on  the  ground  that  it  "did  not  tend  to 
prove  the  value  in  1901."  Counsel  for  the 
state  suggested  that  the  exception  is  too 
narrow.  It  may  have  been  intended  to  ob- 
ject only  for  the  reason  that  the  offer  was 
made  in  1900,  instead  of  I99I;  but  it  is 
stated  more  broadly  as  not  tending  to  prove 
the  value  of  the  road  in  the  latter  year,  the 
one  in  which  it  was  essential  to  determine 
the  valuation  as  a  basis  for  the  taxes  sought 
to  be  recovered.  It  the  ofCer  were  sufficient 
to  prove  the  value  of  the  road  In  1900,  in 
the  absence  of  any  contrary  testimony  that 
value  would  be  presumed  to  continue  during 
1901.  However,  we  believe  that  under  the 
circumstances  shown  the  offer  was  not  suf- 
ficient to  show  the  value  in  1901,  or  at  any 
other  time,  and  that  the  objection  ought  to 
have  been  sustained.  In  Hammersmith  v. 
Avery,  18  Nev.  229,  2  Pac.  55,  it  was  said: 
"The  evidence  of  the  plaintiff  as  to  the 
offer  made  him  for  the  property  should  have 
been  rejected,  because,  among  other  reasons, 
the  person  making  the  offer  may  not  have 


known  the  value  of  the  property;"  and,  quot- 
ing from  Fowler  v.  Com'rs,  6  Alien,  96: 
"The  value  of  an  offer  depends  upon  too 
many  considerations  to  allow  it  to  be  used 
as  a  test  of  the  worth  of  property."  We  do 
not  wish  to  be  understood  as  holding  that 
cases  may  not  arise  in  which  it  is  permissi- 
ble to  prove  an  offer,  or  the  declarations  of 
a  party  in  interest  or  authority  in  reply  to 
one;  but  when,  as  here,  it  is  not  shown  that 
the  persons  who  made  them  bad  the  means 
to  meet  them,  or  knowledge  of  the  value 
of  the  property,  we  see  no  principle  upon 
which  they  may  be  considered  admissible. 
Sharp  v.  U.  S.,  191  U.  a  341,  24  Sup.  Ct.  114, 
48  L.  Ed.  211,  and  other  cases  cited  in,  ap- 
pellants' brief. 

The  district  •  court  erred  In  refusing  de- 
fendants* instruction  No.  7,  following:  "You 
are  instructed  that  in  ascertaining  the  net 
Income,  if  any,  of  the  Nevada  Central  Rail- 
road, for  the  year  1901,  or  the  net  loss, 
if  any,  you  should  add  any  taz4s  actually 
paid  by  the  company  for  that  year  to  the 
other  necessary  expenditures  of  the  road, 
and  deduct  the  same  from  the  receipts  of 
the  road  for  that  year;  and  in  order  to  de- 
termine whether  there  will  be  any  net  in- 
come whatsoever,  or  to  determine  the  loss 
from  bperation  of  the  road.  If  a  loss  Is  shown, 
you  must  consider  and  deduct  from  the  re- 
ceipts of  the  road  for  1901  such  an  amonnt 
for  the  taxes  for  1901  as  you  agree  ought 
to  be  paid  by  the  railroad  company  upon 
the  property  described  In  the  complaint, 
which,  in  brief,  consists  of  93  miles  of  main 
railroad  track  and  2  miles  of  side  track." 
It  was  held  In  State  v.  V.  &  T.  R.  R.  Co.,  23 
Nev.  297,  46  Pac.  723,  35  L.  R.  A.  759,  that 
in  determining  the  annual  net  income  of  a 
railroad  the  taxes  should  be  deducted  as  a 
part  of  the  expenses  of  operation.  State 
V.  Railroad  Co.,  26  Nev.  357,  68  Pac.  294,  69 
Pac.  1042.  In  compliance  with  this  rule,  the 
instruction  ought  to  have  been  given.  But 
In  determining  the  value  of  the  road  on  the 
basis  of  its  earning  capacity  capitalized  at 
current  rates  of  Interest  it  should  be  given 
the  benefit  of  the  payment  of  Its  taxes  only 
once,  so  that  In  ascertaining  what  the  cur- 
rent rates  of  interest  are  the  net  yield  on 
other  investments  after  the  payment  of  taxes 
on  them  should  be  taken  as  a  guide.  For  in- 
stance, there  was  proof  on  the  trial  that  6 
per  cent,  and  8  per  cent  was  paid  on  mort- 
gages In  Lander  county.  If  .the  tax  on  these 
was  paid  by  the  mortgagee,  and  not  by  the 
mortgagor,  they  would  be  properly  deducted 
from  the  Interest  rate  in  arriving  at  the  net 
yield  of  the  investment  and  the  true  earning 
value  of  the  money  placed  in  such  mortgages. 
It  could  be  shown  whether  the  income  from 
Investments  other  than  government  bonds, 
which  command  a  lower  rate  by  reason  of 
exemption  from  taxation,  would  be  reduced 
by  the  usual  tax  rate. 

Exception  was  taken  to  the  evidence  in- 
troduced  on  behalg^gC^f^t^e  ^(^^^^he 
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articles  of  Incorporation  of  the  Nevada  Cen- 
tral Railroad  Company  provided  for  7,500 
shares  of  stock  of  a  par  value  of  $100  a 
share,  and  that  the  company  had  made  a 
mortgage  In  1888  for  $750,000  on  all  Us  prop- 
erty to  the  Central  Trust  Company  of  New 
York,  and  that  Lander  county  in  1879  issued 
*200,000  In  bonds  to  aid  the  building  of  the 
road.  As  said  before,  a  railroad  Is  different 
from  ordinary  property  having  a  market 
value,  and  Its  cost  may  be  shown.  Under 
the  circumstances  the  giving  of  the  mortgage 
was  In  the  nature  of  an  admission  that  the 
property  was  worth  the  amount  of  the  loan, 
and  the  value  of  the  corporate  shares  and 
the  amount  of  the  bonds  Issued  by  the  coun- 
ty to  aid  In  the  construction  of  the  road 
bad  a  tendency  to  show  that  these  sums 
were  a  part  of  its  cost,  for  the  same  pre- 
sumption would  attach  that  these  moneys 
were  economically  used  In  Its  construction 
that  prevails  in  regard  to  Its  operation. 
Presumably  Its  cost  is  Its  value  until  tbo 
time  a  lesser  or  different  value  Is  shown. 
The  presumption  that  the  road  is  .worth  Its 
cost  continues  until  it  Is  shown  that  It  Is 
less  by  reason  of  Insufficient  earning  capac- 
ity to  pay  net  current  rates  of  interest  on 
its  cost,  or  from  other  causes. 

Defendant  further  contends  that  the  levy 
of  $1.57  for  county  purposes  on  each  $100 
of  valuation  made  the  whole  levy  void  under 
the  following  provision  of  the  revenue  act: 
"The  board  of  county  commissioners  Ineach 
county  of  this  state  are  hereby  authorized 
and  empowered  to  levy  annually,  on  or  be- 
fore the  flrst  Monday  in  March,  an  ad  va- 
lorem tax  for  county  purposes  not  exceeding 
the  sum  of  two  dollars  on  each  one  hundred 
dollars  value  of  taxable  property  in  the  coun- 
ty and  such  special  taxes  as  may  be  author- 
ized and  required  by  law:  provided,  the  to- 
tal tax  levy  in  any  one  year  for  all  purposes 
shall  not  exceed  five  dollars  on  each  one 
hundred  dollars  value  of  taxable  property 
in  any  county  or  part  thereof:  provided,  no 
levy  In  excess  of  one  dollar  and  fifty  cents 
on  each  one  hundred  dollars  value  of  taxa- 
ble property  therein  shall  be  so  levied  In  any 
county  of  this  state  for  county  purposes 
unless  the  county  is  Indebted  for  liabilities 
contracted  prior  to  January  1st  next  pre- 
ceding the  making  thereof  and  not  bonded 
or  funded."  It  was  not  shown  that  the 
county  was  not  indebted  for  liabilities  "con- 
tracted prior  to  1901,  and  the  presumption 
is  in  favor  of  official  action  and  the  levy. 
Tbis  makes  It  unnecessary  to  determine 
whether  such  levy  would  have  been  invalid 
if  it  had  been  shown  that  no  such  prior  In- 
debtedness existed. 

The  defendant  sought  to  have  their  wit- 
ness Hlskey  state  the  amount  of  the  re- 
ceipts and  earnings  of  the  road  >for  the  previ- 
ous 10  years,  as  shown  by  the  bftlances  stand- 
ing on  the  books.  The  testimony  was  prop- 
erly excluded,  because  the  witness  had  not 
made  the  computations,  and  did  not  know 


whether  they  were  correct,  nor  what  items 
they  included,  and  did  not  bring  them  tmder 
the  rule  we  have  hereinbefore  stated. 

When  the  case  Is  tried  again,  the  court 
can  determine  whether  there  is  evidence  to 
cover  or  warrant  the  modification  to  instruc- 
tion No.  5.  We  have  examined  the  other 
specifications  treated  in  the  elaborate  and 
Interesting  briefs,  but  find  no  error  In  re- 
gard to  them. 

The  cause  is  remanded  for  a*  new  trial. 

FITZGERALD,  C.  J.,  and  NOROROSS,  J., 
concur. 


^  (U  Ualio,  157) 

STATE  V.  WEST. 
(Supreme  Court  of  Idaho.     June  13,  1905.) 

1.  Cbiminal  L.VW— Sepabation  op  Juby— Af- 
PIDAVIT  OF  JuBOB— New  Tbial. 

Where  a  juror  deliberately  separates  him- 
self from  the  other  jurors  after  the  case  has 
been  finally  submitted  to  the  jury,  and  leaves 
the  bailiff,  and  remains  out  of  view  of  the 
bailiff  and  other  jurors  for  a  period  of  from 
three  to  five  minutes,  and  his  whereabouts  and 
oontluct  during  that  time  are  unexplained  ex- 
cept by  his  own  aifidaTit,  and  it  does  not  ap- 
pear that  the  absence  was  the  result  of  neces- 
sity, accident,  or  mistake,  a  new  trial  will  be 
granted.  , 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  8  ^59.] 

2.  Same — Cobroboratton. 

The  uncorroborated  afiBdavit  alone  of  a  ju- 
ror who  deliberately  separates  himself  from  his 
associates  and  bailiff  in  disregard  of  the  law  as 
well  as  the  admonitions  of  the  court  should  not 
be  accepted  as  a  satisfactory  explanation  of  his 
whereabouts  and  conduct  during  such  separa- 
tion. 

•  [Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  I  2394.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Elmore  Coun- 
ty;  Lyttleton  Price,  Judge. 

William  L.  West  was  convicted  of  larceny, 
and' appeals.    Reversed. 

N.  M.  Rulck,  W.  C.  Howie,  and  O.  C.  Cav- 
anah,  for  appellant.  J.  J.  Guheen,  Atty. 
Gen.,  K.  I.  Perkey,  and  Edwin  Snow,  for  the 
State. 

AILSHIE,  J.  It  is  contended  by  appellant 
in  this  case  that  there  was  such  a  separation 
of  the  Jury  after  the  case  had  been  finally 
submitted  to  them  for  their  consideration  as 
to  entitle  him  to  a  new  trial.  The  facts  con- 
stituting the  separation  are  substantially  as 
follows:  The  case  was  finally  submitted  to 
the  Jury  about  11:30  o'clock  a.  m.,  February 
24th,  and  they  thereupon  retired  to  deliberate 
as  to  their  verdict  Between  12  and  1  o'clock 
they  were  taken  by  the  bailiff  to  their  dinner, 
and  about  1  o'clock  they  all  came  out  of  the 
dining  room  and  stood  on  the  sidewalk  in 
front  of  the  hotel.  While  the  Jury  were 
standing  on  the  sidewalk  in  charge  of  the 
bailiff,  the  Juror  Canfield,  without  saying  any- 
thing to  any  one,  and  without  any  permis- 
sion, left  the  bailiff  an|{tijhe  remai^leixx^v^ 
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tbe  Jury,  and  walked  down  Main  street  in 
the  town  of  Mountalnbome,  a  short  distance, 
and  then  turned  the  corner,  and  proceeded  up 
another  street  at  right  angle  to  Main  street 
for  a  distance  of  about  150  feet  from  the  cor- 
ner, and  entered  a  store.  The  Juror  was  gone 
for  a  period  of  about  five  minutes,  and  then 
returned  and  Joined  the  other  Jurors  who 
bad  remained  during  the  meanwhile  in  front 
of  tbe  hotel.  The  prosecution  furnished  the 
affidavit  of  the  ballift  to  the  effect  that  he 
remained  with  the  11  Jurors  in  front  of  the 
hotel  while  Canfleld  was  gone,  and  that  they 
did  not  at  that  time  discuss  the  case  in  any 
respect  whatever,  and  that  the  Juror  Canfleld 
was  out  of  view  of  the  bailiff  for  a  period 
of  from  three  to  five  minutes.  One  of  the 
Jurors  made  an  affidavit  to  tbe  same  effect 
as  that  made  by  tbe  bailiff.  The  state  also 
produced  tbe  affidavit  of  the  Juror  Canfleld, 
in  which  he  deposes  to  separating  from  tbe 
remainder  of  the  Jury,  and  "that  to  the  best 
of  this  affiant's  ttelief,  be  left  said  Jurors 
and  went  about  300  feet  to  a  store  run  by 
John  Joseph,  after  a  sack  of  tobacco;  that 
attout  150  feet  be  was  not  in  sight  of  tbe 
bailiff  of  tbe  said  Jury;  that  during  tbe  time 
that  this  deponent  was  separated  from  tbe 
said  Jury,  which  was  from  three  to  five  min- 
utes; that  during  the  said  time  be  was  ab- 
sent this  deponent  is  positive  that  he  spoke 
to  no  one  about  said  case  or  made  any  allu- 
sion thereto,  and  that  no  one  spoke  to  said 
deponent  about  said  case  or  madts  any  allu- 
sion thereto;  that  nothing  transpired  during 
said  absence  that  would  prejudice  tbe  mind 
of  this  deponent  for  or  against  the  defend- 
ant." John  Joseph  testified  that  he  was  the 
proprietor  of  the  store  that  Canfleld  claims 
to  have  visited,  and  that  he  "believes  that 
be  was  in  charge  of  the  said  store  between 
12  and  1  o'clock  on  Wednesday,  tbe  24tb  day 
of  February,  1904,  and  he  is  positive  that  if 
Hiram  Canfleld  bought  a  sack  of  tobacco 
during  the  hour  above  mentioned  that  be  did 
not  speak  of  the  above-mentioned  case  to 
said  Canfleld."  He  further  testifies  that  It 
was  seldom  that  any  persons  were  loafing 
in  his  store.  Joseph's  wife  testifies  that  she 
"believes"  that  her  husband  was  in  charge 
of  the  store  on  the  day  mentioned.  This 
constitutes  the  showing  made  by  the  state  to 
rebut  tbe  presumption  of  prejudice  to  tbe  de- 
fendant. It  will  be  noted  that  Joseph,  the 
proprietor  of  tbe  store,  really  testifies  to 
nothing.  He  does  not  pretend  to  remember 
whether  or  not  tbe  Juror  came  to  his  store, 
nor  does  he  appear  to  remember  anything  in 
connection  therewith.  We  then  have  only 
the  affidavit  of  the  Juror  himself  in  explana- 
tion of  his  conduct  and  whereabouts  for  the 
period  of  from  three  to  five  minutes  while 
he  was  out  of  sight  of  tbe  bailiff  and  other 
Jurors.  The  Juror  himself  does  not  undertake 
to  state  the  persons  with  whom  he  met  nor 
the  conversations  he  had  during  the  period 
of  his  absence.  In  State  v.  Sly.  80  Pac.  1123 
'just  decided),  we  announced  the  rule  to  be 


followed  in  this  state  In  relation  to  separa- 
tions of  Juries  as  follows:  "That  when  tbe 
defendant  shows  that  the  Jury  have  sep- 
arated in  violation  of  tbe  statute  he  has  made 
a  sufficient  prima  facie  showing  to  entitle 
him  to  a  new  trial,  and  to  shift  tbe  burden 
onto  tbe  state  of  showing  clearly  and  beyond 
a  reasonable  doubt  that  nothing  transpired 
during  such  separation,  or  on  account  of  the 
separation,  that  did  or  could  prejudice  the 
defendant,  and  that,  if  the  state  succeeds  in 
making  such  a  showing,  then  a  new  trial 
should  be  denied."  In  this  case  the  state  has 
failed  to  make  such  a  showing  as  would  re- 
but tbe  presumption  of  prejudice.  Here  the 
Juror  was  not  absent  from  bis  associates  by 
reason  of  any  mistake  or  through  any  neces- 
sity. It  was  a  deliberate  absence  on  a  mia- 
sion  which  could  have  as  easily  been  dischar- 
ged by  tbe  bailiff  or  any  other  person  for  him. 
His  conduct  and  whereabouts  is  not  satia- 
factorily  explained.  As  much  mischief  might 
be  done  by  way  of  prejudicial  conversations 
or  vicious  influence  In  tbe  period  of  five  min- 
utes as  in  tbat  many  hours.  We  do  not  think 
that  tbe  uncorroborated  affidavit  of  a  Juror 
who  thus  disregards  his  duty  and  tbe  oath 
which  he  has  heard  administered  to  his  bailiff 
should  be  accepted  as  a  clear  and  satisfac- 
tory explanation  of  his  conduct,  and  this  is 
especially  emphasized  here,  where  the  Juror's 
affidavit  itself  is  neither  explicit  nor  satisfac- 
tory. In  People  v.  Backus,  5  Cal.  275,  Hemp- 
ton  Y.  State,  111  Wis.  127,  86  N.  W.  596,  and 
Organ  v.  State,  26  Miss.  78,  It  was  held  that 
the  uncorroborated  affidavit  of  a  Juror  was 
not  sufficient  to  purge  bis  conduct  from  tbe 
imputation  of  corruption  or  impropriety.  Up- 
on this  point  we  think  those  authorities  are 
sound.  We  do  not  think,  however,  tbat  such 
affidavits  are  inadmissible,  but  tbat  uncor- 
roborated they  are  insufficient.  For  this  mis- 
conduct of  the  Juror  tbe  case  must  be  re- 
versed. 

There  are  many  cases  where  temporary 
and  necessary  separations  have  been  held 
trivial  and  nonprejudicial,  but  in  every  such 
case  called  to  onr  attention  occurring  In  a 
state  following  a  similar  rule  to  that  adopted 
by  this  court  the  Jm-ors  have  either  remained 
within  view  of  the  bailiff  or  been  momen- 
tarily absent  by  reason  of  a  pressing  neces- 
sity, and  not  as  a  voluntary  and  deliberate 
act  of  separation.  In  some  cases  the  courts 
have  held  that  the  facts  by  which  tbe  separa,- 
tlon  was  shown  were  themselves  sufficient 
to  rebut  the  presumption  of  prejudice,  and 
we  can  see  how  that  might  sometimes  be 
true. 

Appellant  also  complains  of  the  refusal  of 
the  court  to  give  the  following  instructions 
requested  by  him:  "Possession  of  property 
recently  stolen,  while  evidence  of  guilt,  is 
not  conclusive;  and  where  the  defendant 
gives  a  reasonable  explanation  of  bis  posses- 
sion the  Jury  cannot  arbitrarily  ignore  such 
evidence.    If  the  facts  stated  by  the  defend- 
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trae,  the  Jury  cannot  find  him  guilty.  It  de- 
volves upon  the  state  to  establisb  defendant's 
guilt  beyond  a  reasonable  doubt  by  legal  evi- 
dence, and  until  that  is  done  the  presumption 
of  Innocence  is  an  absolute  shield  for  him." 
The  court  refused  to  give  this  instruction  on 
the  ground  that  it  was  covered  by  the  general 
Instructions.  We  think  this  request  was  sub- 
stantially covered  by  the  court's  instructions, 
and  there  was  therefore  no  error  In  refus- 
ing It 

The  appellant  assigns  as  error  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict, 
bat,  since  this  case  must  be  reversed,  and  a 
new  trial  had,  we  refrain  from  any  discus- 
sion of  the  evidence  In  the  case. 

The  Judgment  la  reversed,  and  a  new  trial 
granted. 


STOCKSLAGBR, 
J.,  concur. 


C.  X.  and  SX7LLIVAN, 


(U  Idaho,  T») 

HOIiB  V.  VAN  DUZER  et  al. 
(Supreme  Court  of  Idaho.     May  19,  1905.) 

1.  BrLi,  ov  ExcxFTioNS  —  Sfecifioatiohs  of 
Ebkob— Motion  to  Stbikb. 

Under  the  provisions  of  section  4428,  Rev. 
St.  1887,  a  bill  of  exceptions  is  not  required  to 
contain  a  specification  of  errors  relied  on  un- 
less the  ezeeption  is  to  the  verdict  or  decision 
upon  the  ground  of  the  insufficiency  of  the  evi- 
dence to  sustain  it.  In  that  case  the  bill  of 
exceptions  must  specify  the  particulars  in  which 
the  evidence  is  not  sufficient,  and,  if  it  does  not, 
a  motion  to  strike  will  be  sustained. 

[Ed.  Note. — For  cases  in  point  see  vol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  f  9.] 

2.  Quieting   Titix— Tax   Sale— Rehibubsb- 

IfENT. 

Where  the  plaintiff  asks  for  equitable  re- 
lief in  the  way  of  clearing  his  title  from  a  tax 
sale  certificate  and  deed,  and  by  his  complaint 
shows  that  defendant  has  paid  th^  tax  upon 
the  land  la  controversy  and  received  his  deed 
from  the  county,  and  further  by  his  complaint 
tenders  the  money  into  court  to  reimburse  de- 
fendant for  all  payments  with  statutory  inter- 
est, equity  will  not  decree  him  a  clear  title  un- 
til he  has  reimbursed  the  defendant. 

[Ed.  Note. — For  cases  in  point,  see  voL  45, 
Cent.  Dig.  Taxation,  i  1586.J 

(Syllabus  by  the  Court) 

Aroeal  from  District  Court  Kootenai  Coun- 
ty;  R.  T.  Morgan,  Judge. 

Action  by  L.  H.  Hole  against  Daniel  Van 
Duzer  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Modified. 

Polndexter  &  Kimball  and  E.  C.  McDonald, 
for  appellants.  A.  E.  Gallagher,  for  respond- 
ent 

STOCKSLAGBIR,  C.  J.  This  la  an  appeal 
from  the  Judgment  of  the  district  court  of 
Kootenai  county,  made  and  entered  on  the 
»th  day  of  April,  19W.  The  action  involved 
the  title  to  all  of  section  9,  township  51  north, 
of  range  4  west  Boise  meridian,  in  Kootenai 
county,  state  of  Idaho.  In  his  complaint  the 
plaintiff  claims  to  be  the  owner  of  the  fee  of 
said  premises;  that  the  defendants,  and  e&ch 


of  them,  claim  an  estate  or  Interest  In  or  a 
lien  upon  said  premises  adverse  to  the  title 
and  claim  of  said  plaintiff.  The  third  allega- 
tion is  that  the  claims  of  said  defendants, 
and  each  of  them,  in  and  to  said  premises  are 
all  without  any  foundation,  right,  or  legality 
whatever,  either  in  law  or  in  equity,  and  that 
said  defendants,  or  any  of  them,  have  not 
any  estate,  right  title,  or  lien  or  interest 
whatever  in  or  to  said  premises,  or  any  part 
thereof.  The  fourth  allegation  is:  "That, 
heretofore,  on  the  13th  day  of  February,  1903, 
and  before  the  commencement  of  this  action, 
this  plaintiff  tendered  to  tbe  defendants,  and 
each  of  them.  In  person,  the  sum  of  $730.65, 
gold  coin  of  the  United  States.  Said  tender 
was  made  to  said  defendants,  and  each  of 
them,  for  the  purpose  of  paying  tbe  defend- 
ants, and  each  of  them,  any  sum  or  siuus, 
with  interest  thereon  from  the  time  of  the 
payment  by  the  defendants,  which  defend- 
ants, or  any  of  them,  might  have  heretofore 
paid  in  way  of  taxes  assessed  against  said 
lands  for  any  year  or  years,  and  to  pay,  sat- 
isfy, and  discharge  any  lien  or  equity  which 
defendants,  or  any  of  them,  might  have 
against  said  land  by  virtue  of  the  defendants, 
or  any  of  them,  having  obtained  a  tax  deed 
against  said  land,  or  by  the  assignment  of 
any  tax  lien  or  liens  against  said  land,  of  all 
of  which  purposes  of  said  tender  defendants, 
and  each  of  them,  were  fully  advised  by  the 
plaintiff  at  the  time  plaintiff  made  such  ten- 
der to  defendants,  which  tender  was  then  and 
there  refused  by  the  defendants,  and  each  of 
them;  and  tbe  plaintiff  now  brings  said 
■money  into  court  and  deposits  tbe  same  with 
the  clerk  of  this  court,  subject  to  the  order 
of  the  court  and  for  tbe  purposes  above  men- 
tioned. That  said  sum  so  tendered  was  at 
the  time  of  said  tender  sufficient  in  amount 
to  pay  defendants,  and  each  of  them,  for  all 
sums  which  defendants,  and  each  of  them, 
had  before  that  date  paid  for  taxes  on  said 
laud,  together  with  Interest  thereon  at  the 
rate  of  12  per  cent  per  annum  frpm  the  time 
of  such  payment  to  tbe  time  of  such  tender, 
and  to  pay  and  satisfy  any  tax  certificate  or 
tax  certificates  which  the  said  defendants,  or 
any  of  them,  may  hold  or  have  purchased 
against  said  land,  together  with  interest  at 
the  rate  of  12  per  cent  per  annum  from  the 
time  of  payment  to  the  date  of  tender  on  the 
amount  paid  therefor  by  the  defendants. 
That  defendants  paid  the  following  sums  at 
the  following  times,  and  no  more,  to  wit; 
For  assignment  of  tax  certificate  against  said 
land,  $479.45.  Principal  paid  therefor  on 
July  27,  1901,  by  defendants.  For  taxes  on 
said  land  for  the  year  1901,  paid  October  16, 
1901,  the  sum  of  $63.36  paid  by  defendants. 
For  taxes  on  said  land  for  the  year  1902, 
paid  by  defendants  December  23,  1902,  at  12 
per  cent,  per  annum,  $103.86.  That  the 
plaintiff  is  now,  and  always  has  been,  able, 
ready,  dnd  willing  to  pay  any  sum  or  sums 
that  this  court  may  find  due  to  the  defead- 
anu,  or  any  of  then^gf^n^jgo^y^g^^ 
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paid  on  said  land,  and  interest  thereon,  or  on 
account  of  the  purchase  of,  or  on  any  tai 
certificate  or  certificates  or  the  assignment 
thereof  to  the  defendants,  or  any  of  them, 
and  now  offers  to  malce  such  payment  to  the 
defendnnts,  and  to  abide  by  the  order  and 
the  decree  of  the  court  In  that  behalf. 
Wherefore  plaintiff  prays  that  said  defend- 
ants, and  each  of  them,  may  -be  required  to 
set  forth  the  nature  of  his  claim  in  and  to 
said  premises,  and  that  all  adverse  claims 
of  the  defendants,  and  each  of  them,  in  and 
to  said  premises,  or  any  part  thereof,  may 
be  determined  by  a  decree  of  this  court." 
It  seems  that  a  demurrer  was  filed  to  this 
complaint,  but  thereafter,  and  on  the  4th  day 
of  April,  1903,  the  defendants  waived  the 
demurrer,  and  filed  their  answer  denying 
each  and  every  allegation  contained  In  the 
third  paragraph  of  the  complaint;  alleged 
that,  "in. addition  to  the  several  sums  speci- 
fied in  the  fourth  paragraph  of  said  com- 
plaint amounting  to  $710,  and  heretofore  ten- 
dered to  the  said  defendants  herein  as  alleg- 
ed in  the  said  complaint  the  said  sum,  the 
defendants  have  paid  to  the  dufy  authorized 
tax  collector  in  the  county  of  Kootenai,  state 
of  Idaho,  the  sum  of  $19.20,  then  due  as  spe- 
cial road  tax  on  the  said  property  on  the 
18th  day  of  July,  1902,  and  that  neither  the 
same  nor  any  part  of  the  accumulated  inter- 
est thereon  as  provided  by  law  has  been  paid 
or  tendered  to  these  defendants,  or  any  of 
them,  by  the  said  plaintiffs,  or  at  all."  Then 
follows  an  allegation  that  the  real  estate  de- 
scribed In  the  complaint  was  duly  assessed 
for  the  state,  county,  school,  and  road  taxes' 
for  the  fiscal  year  ending  January  13,' 1896,  by 
the  proper  officer  In  and  for  the  county  of 
Kootenai,  state  of  Idaho,  and  that  the  said 
taxes,  together  with  interest  and  charges 
thereon,  became  delinquent,  whereupon  the 
said  property  was  by  J.  P.  Quarles,  the  then 
and  there  duly  elected,  qualified,  an^  acting 
tax  collector  in  and  for  the  said  county  and 
state,  duly  listed  in  a  list  of  delinquent  taxes, 
as  provided  by  law,  which  list  was  properly 
filed,  and  after  due  publication  of  notice 
thereof  as  provided  by  law  the  said  tax  col- 
lector sold,  in  accordance  with  the  provisions 
of  the  statute,  the  said  land  to  the  said  coun- 
ty of  Kootenai  for  the  said  taxes,  charges, 
costs,  and  interest,  amounting  to  $70.64,  on 
the  18th  day  of  July,  1896;  that  the  said 
property  had  never  been  redeemed  from  the 
said  sale,  and  that  on  the  18th  day  'of  July, 
1898,  John  C.  Callahan,  then  and  there  the 
duly  elected,  qualified,  and  acting  tax  col- 
lector in  and  for  said  county,  duly  made, 
executed,  acknowledged,  and  delivered  to  the 
said  county  of  Kootenai  on  account  of  and  in 
compliance  with  the  tax  sale  aforesaid  his 
tax  deed  In  writing,  a  copy  of  wlilch  is  set 
up  in  full  In  the  answer.  The  next  allega- 
tion i»  that  thereafter,  and  on  the  30th  day 
of  November,  1901,  In  accordance  with  law 
a«d  In  full  compliance  with  all  the  provisions 
of  the  statutes  of  said  state,  the  said  cotmty 


of  Kootenai,  by  the  board  of  county  commis- 
sioners thereof,  duly  transferred  and  convey- 
ed the  said  property  to  the  said  defendant 
Daniel  'Van  Duzer  by  a  deed  In  writing  duly 
executed,  acknowledged,  and  delivered  by 
the  said  board  of  county  commissioners  to 
the  said  Daniel  'Van  Duzer,  which  was  duly 
recorded,  etc.  This  tax  deed  is  also  set  out 
in  full  in  the  answer.  Then  follows  an  alle- 
gation that  thereafter  'Van  Duzer,  by  certain 
deeds  in  writing,  duly  executed,  acknowledg- 
ed, and  delivered,  conveyed  a  certain  imdi- 
vided  interest  In  the  said  property  to  the  oth- 
er defendants  herein.  The  next  allegation 
is  that  the  said  defendants  have  paid  to  the 
county  of  Kootenai,  or  the  proper  tax  col- 
lector thereof,  all  taxes  assessed,  due,  and 
collectible  upon  tlie  said  lands  and  premises 
for  each  and  every  year  since  said  13th  day 
of  January,  1896,  and  that  the  said  plaintiff 
at  all  the  said  times  had  full  knowledge  of 
all  the  proceedings  heretofore  set  forth,  and 
of  the  payment  of  said  taxes  by  these  defend- 
ants as  aforesaid.  It  Is  then  averred  that 
thereafter,  and  In  pursuance  of  the  authority 
conferred  upon  them  by  the  deeds  aforesaid, 
the  said  defendants  entered  upon  the  lands 
described  in  said  complaint,  and  took  i>08- 
sesslon  thereof,  and  exercised  acts  of  owner- 
ship thereof;  and  that  the  defendants  allege 
that  they  are  now  the  owners  described  in 
fee  of  the  said  described  lands,  and  entitled 
to  the  Immediate  possession  thereof.  De- 
fendants further  allege  that  this  action  was 
not  commenced  by  the  plaintiff  herein  ■within 
five  years  from  the  date  when  the  cause  of 
said  action  accrued,  and  that  the  same  is  bar- 
red by  the  statute  of  limitations.  Then  fol- 
lows the  prayer  that  defendants  be  adjudged 
to  be  the  owners  in  fee  simple  of  the  lands 
described  in  the  complaint  herein,  and  enti- 
tled to  the  immediate  possession  thereof; 
and  that  it  be  decreed  that  the  plaintiff  has 
no  interest,  claim,  nor  estate  in  or  to  the  said 
lands  or  premises,  or  any  part  thereof.  Up- 
on these  pleadings  this  cause  was  tried  by 
the  court,  and  at  a  later  date  findings  and 
conclusions  were  filed,  and  a  decree  entered 
accordingly. 

The  findings  and  conclusions  are  as  fol- 
lows: (1)  That  the  equities  in  this  case  are 
with  the  plaintiff.  (2)  That  the  matters  and 
things  alleged  and  set  forth  in  the  plaintiff's 
complaint  herein  are  true  and  correct  as 
therein  set  forth.  (3)  That  on  the  18th  day 
of  July,  1898,  John  C.  Callahan,  tax  collector 
of  Kootenai  county,  made'  and  executed  the 
deed,  as  set  up  In  the  answer  of  defendants, 
to  Kootenai  county.  (4)  That  on  the  30th 
day  of  November,  1001,  the  board  of  county 
commissioners  of  Kootenai  county,  by  Its 
chairman,  R.  D.  McKlnnls,  made  and  execut- 
ed the  deed  as  set  up  In  the  answer  to  de- 
fendant Daniel  Van  Duzer.  (5)  The  court 
finds  that  after  November  30,  1901,  and  be- 
fore the  commencement  of  this  action,  the 
defendant  Daniel  Van  Duzer  made  and  exe- 
cuted a  deed  wherein  and  whereby  be  pur- 
Digitized  by  VJW^^V  It 
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ported  to  convey  to  the  defendants  J.  A.  and 
Guy  A.  Uhllg  an  Interest  in  the  property  de- 
scribed in  the  complaint  (6)  That  none  of 
the  other  allegations  of  the  answer  are  sus- 
tained by  the  evidence. 

The  conclusions  of  law  are:  (1)  That  the 
plaintiff  was  entitled  to  a  decree  of  this  court 
adjudging  that  he  is  the  owner  in  fee  simple 
■  of  the  lands  described  In  the  complaint,  and 
that  none  of  the  defendants  have  any  right 
title,  or  Interest  in  or  lien  upon  said  prop- 
erty, or  any  of  It  and  quieting  the  title 
thereto  in  the  plaintiff  as  against  the  de- 
fendants. (2)  That  the  defendants  not  hav- 
ing shown  that  they  had  any  lien  on  the  prop- 
erty described  in  the  complaint,  and  haying 
claimed  title  to  said  property,  Instead  of  a 
lien  thereon,  and  b&vlng  shown  no  right 
thereto,  and  not  having  accepted  said  money 
as  tendered,  the  plaintiff  is  entitled  to  a  re- 
turn of  the  money  tendered  into  court  at  the 
time  he  filed  bis  complaint  herein. 

After  the  findings  and  conclusions  were 
filed  and  the  decree  ^ndered  and  entered, 
defendants  filed  the  following  exceptions: 
"Defendants  except  to  the  first  finding  of  fact 
for  the  reason  that  the  same  is  not  support- 
ed by  the  evidence,  and  the  evidence  is  in- 
sufficient to  sustain  the  same,  and  the  evi- 
dence introduced  on 'behalf  of  the  plaintiff  in 
the  said  fttion  is  insufficient  to  overcome  the 
presumption  created  by  the  tax  deed  execut- 
ed to  the  county  of  Kootenai  as  shown  by 
the  pleadings  herein,  and  for  the  further  rea- 
son thfit  said  finding  is  too  general,  and  does 
not  pretend  to  specify  the  defects,  if  any,  in 
the  tax  proceedings  upon  which  the  said  tax 
deed  was  based.  Defendants  except  to  the 
second  finding  of  fact  upon  the  same  grounds 
stated  above.  Defendants  except  to  the  sixth 
finding  of  fact  upon  tlie  same  grounds  as 
above  stated^  Defendants  except  to  the  fli-st 
conclusion  of  law  for  the  reason  that  the 
same  is  not  supported  by  the  evidence  here- 
in, and  that  there  are  no  findings  of  fact 
herein  upon  which  the  said  conclusion  can  be 
supported,  in  this:  that  there  are  no  findings 
of  fact  of  any  defect  or  irregularity  In  the 
tax  proceedings  upon  which  the  deeds  to  the 
defendants  herein  were  based,  and  that  the 
presumption  created  by  the  tax  deed  to  the 
plaintiff  as  shown  by  the  pleadings  and  the 
findings  of  the"  court  herein  Is  not  overcome 
by  the  evidence,  or  by  any  finding  of  fact  in 
this  case.  Defendants  except  to  the  second 
conclusion  of  law  herein  upon  the  same 
grounds  last  above  stated,  and  ui»n  the  fur- 
ther ground  that,  even  in  case  the  said  tax 
deed  was  irregular  and  void,  that  he  who 
seeks  equity  must  do  equity,  and  before  the 
plaintiff  can  recover  the  lands  herein  in- 
volved from  the  defendants  the  said  defend- 
ants must  be  reimbursed  for  the  money  paid 
out  by  them  In  the  way  of  taxes,  interest, 
penalties,  and  costs  thereon." 

On  the  15th  day  of  March,  1905,  the  re- 
spondent filed  a  motion  in  this  court  to  strike 
from  the  transcript  filed  In  the  above-entitled 


cause  the  bill  of  exceptions  contained  In  the 
transcript  beginning  with  the  words  "Bill  of 
Elxceptions"  at  folio  72,  on  page  24  of  the 
transcript  down  to  and  including  the  name 
"W.  J.  Thayer"  at  the  end  of  folio  197,  on 
page  66  of  said,  transcript  for  the  reason  that 
said  bill  of  exceptions  does  not  specify  the 
particulars  In  which  the  evidence  Is  alleged 
to  be  insufficient  to  sustain  the  decision  of 
the  court  as  required  by  section  4428  of  "the 
Revised  Statutes  of  Idaho  for  1887.  This 
motion  Is  made  upon  the  record  and  proceed- 
ings filed  in  this  court  and  cause,  and  particu- 
larly upon  said  bill  of  exceptions  as  contain- 
ed in  said  transcript  on  file  herein.  In  sup- 
port of  this  motion  coimsel  for  respondent 
calls  our  attention  to  section  4428,  Kev.  St. 
1887,  which  reads  as  follows:  "No  particular 
form  of  exception  is  required.  But  when  the 
exception  is  to  the  verdict  or  decision,  upon 
the  grounds  of  the  Insufficiency  of  the  evi- 
dence to  sustain  it,  the  objection  must  spec- 
ify the  particulars  In  which  such  evidence 
Is  alleged  to  be  insufficient.  The  objection 
must  be  stated,  with  so  much  of  the  evidence 
or  other  matter  as  Is  necessary  to  explain  it 
and  no  more.  Only  the  substance  of  the  re- 
porter's notes  of  the  evidence  shall  be  stated. 
Documents  on  file  In  the  action  or  proceeding 
may  be  copied,  or  the  substance  thereof  stat- 
ed, or  a  reference  thereto,  sufficient  to  Iden-. 
tify  them  may  be  made."  Our  attention  Is 
called  to  a  decision  of  this  court  In  Wawen 
V.  Stoddart  et  al.,  69  Pac.  640.  This  opinion 
was  written  by  Mr.  Justice  Sullivan,  and  con- 
curred In  by  his  associates.  We  quote  the 
following  language  from  this  decision:  "Coun- 
sel for  respondent  cite  several  cases  wherein 
it  Is  held  that  a  statement  on  motion  iCor  a 
new  trial  must  specify  the  particular  errors 
relied  on,  or  it  will  be  disregarded.  Those 
authorities  are  in  accord  with  subdivision  3, 
8  4441,  Rev.  St.  1887,  which  provides.  Inter 
alia,  that  the  statement  on  motion  for  a  new 
trial  shall  specify  the  particular  errors  upon 
which  the  party  relies,  and.  If  It  does  not. 
such  statement  shall  be  disregarded  on  the 
bearing  of  the  motion.  That  provision  and 
the  authorities  cited  do  not  apply  In  this  case, 
as  no  statement  cm  motion  for  a  new  trial 
Is  Involved.  Under  our  statute  (sections  4426 
to  44.13,  inclusive,  which  treat  of  exceptions 
and  bills  of  exceptions)  there  is  no  require- 
ment that  a  bill  of  exceptions  shall  contain 
a  specification  of  errors  relied  on,  except 
when  the  exception  is  to  the  verdict  or  deci- 
sion upon  the  grounds  of  the  insufficiency  of 
the  evidence  to  sustain  it  In  which  case  the 
bill  must  contain  a  specification  of  the  par- 
ticulars In  T^hlch  the  evidence  is  alleged  to 
be  Insufficient."  Other  authorities  are  cited 
In  support  of  this  contention,  but  we  think 
the  plain  provision  of  the  statute  and  the 
construction  of  section  4428  by  this  court  in 
Warren  v.  Stoddart  Is  sufficient  for  the  pur- 
pose of  passing  upon  tWs  motion.  To  our 
minds,  there  is  a  good  and  sufficient  reason 
for  the  enactment  of  this  section  of  the  stat- 
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ute.  In  Justice  to  the  trial  court,  where  an 
application  for  a  new  trial  is  made  either 
upon  a  statement  or  a  bill  of  exceptions,  it  is 
only  fair  that  bis  attention  should  be  called 
to  such  evidence  as,  in  the  opinion  of  the 
moving  iwrty,  would  warrant  him  in  granting 
a  new  trial.  It  may  also  be  said  that  the 
attorney  or  attorneys  representing  the  re- 
spondent should  be  Informed  of  the  particu- 
lars in  which  it  is  alleged  that  the  evidence 
is  insufficient,  in  order  that  they  mi^bt  bring 
up  for  review  In  the  district  or  this  court  all 
the  evidence  bearing  upon  the  question  in 
controversy.  Justice  Sullivan,  in  the  Warren 
v.  Stoddart  Case,  supra,  In  distinguishing  be- 
tween the  rule  governing  statement  and  bill 
of  exceptions,  uses  this  language:  "It  no 
doubt  is  good  practice  to  specify  the  particu- 
lar errors  relied  on  In  a  bill  of  exceptions 
prepared  after  trial  for  the  ptirpose  of  use 
on  a  motion  for  a  new  trial.  The  principal 
difference  between  a  statement  on  motion  for 
a  new  trial  and  a  bill  of  eiceptlong  is  this: 
The  former  must  contain  a  specification  of 
the  errors  relied  on,  or  it  will  be  disregarded; 
and  the  latter  need  not  contain  such  specifica- 
tion nnless  the  exception  is  to  the  verdict  or 
decision  upon  the  ground  of  the  insufficiency 
of  the  evidence  to  Justify  it."  In  our  view 
of  the  case,  this  motion  will  have  to  be  sus- 
tained, and  it  is  so  ordered.  This  leaves  the 
Judgment  roll  to  be  considered  by  the  court. 
It  is  shown  by  the  complaint  that  at  the  time 
of  the  filing  thereof  the  plaintiff  was  aware 
of  the  fact  that  the  defendants  in  this  action 
bad  paid  certain  sums  of  money,  amounting 
to  about  173.05,  or  at  least  tendered  to  the 
defendants  said  sum  as  alleged,  in  full  pay- 
ment of  all  taxes,  interest,  and  penalties  to 
the  defendants,  paid  in  pursuance  of  their 
claim  to  the  right  of  the  fee  simple  and  pos- 
session of  said  tract  of  land.  It  Is  also 
shown  by  the  complaint  that  when  the  de- 
fendants refused  to  accept  this  sum  of  money 
the  plaintiff  deposited  the  same  in  the  hands 
of  the  clerk  of  the  court  for  the  use  and  ben- 
efit of  the  defendants  In  this  action,  and  in 
full  payment  of  any  claim  they  might  set  upr 
or  have  against  the  plaintiff  for  such  taxes, 
costs,  and  penalties  theretofore  paid  to  the 
county  of  Kootenai.  It  would  seem  from  this 
that  the  plaintiff  at  that  time  was  imbued 
with  the  idea  that  when  he  came  into  a 
court  of  equity  asking  for  equitable  relief 
be  recognized  the  old  familiar  rule  "that  he 
who  seeks  equity  must  do  equity."  It  will 
be  observed  that  the  third  finding  of  fact  Is 
"that  the  matters  and  things  alleged  and  set 
forth  in  plaintiff's  complaint  herein  are  true 
and  correct  as  therein  set  forth."  The  an- 
swer alleged  practically  the  same  facts  with 
reference  to  the  payment  of  taxes,  yet  the 
sixth  finding  of  fact  Is  that  none  of  the  alle- 
gations of  the  answer  are  sustained  by  the 
evidence  with  the  exception  of  the  execution 
of  the  deed  and  the  delivery  thereof  by 
Kootenai  county  to  defendant  Van  Duzer,  the 
conveyance  from  Van  Duzer  to  the  Uhligs, 


and  the  deed  by  the  tax  collector  of  Kootenai 
county  to  Kootenai  county. 

The  second  conclusion  of  law,  to  our  minds, 
is  erroneous.  The  mere  fact  that  defendants 
set  up  title,  and  hence  refused  to  accept  the 
tender  qf  full  payment  of  all  taxes  and  In- 
terest and  penalties  due,  is  not  sufficient  to 
warrant  a  court  of  equity  in  saying  that,  be- 
cause they  were  unable  to  show  a  better  title 
than  the  plaintiff,  they  shoiild  lose  all  they 
had  paid,  the  plaintiff  receiving  the  full  ben- 
efit of  all  such  payqients.  This  court  is  in- 
clined to  accept  Ills  view  of  that  which  was 
right,  equitable,  and  Just  when  he  filed  bis 
complaint,  and  we  can  see  no  good  reason 
why  he  should  be  relieved  from  the  payment 
to  the  defendants  in  this  action  of  all  the 
taxes,  penalties,  and  costs,  together  with  in- 
terest thereon,  that  they  had  incurred  prior 
to  the  filing  of  this  complaint  It  Is  there- 
fore ordered  that  this  Judgment  be  so  modi- 
fied that  the  plaintiff  shall  pay  Into  the  hands 
of  the  clerk  of  the  district  court  of  Kootenai 
county,  'for  the  use  and  benefit  of  the  defend- 
ants in  this  action,  the  said  sum  of  1720.65; 
and  the  cfiuse  Is  remanded,  with  directions 
that  the  Judgment  herein  be  modified  accord- 
ingly; that  the  title  of  plaintiff  be  not  quiet- 
ed until  such  sum  is  paid  as  above  directed. 
Each  party  to  pay  his  or  their  own  costs  of 
this  appeal.  ^ 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


(U  Idabo,  92) 
BRlNTON  V.  LEWISTON  NAT.  BANK. 
(Supreme  Court  of  Idaho.    May  19,  1905.) 

1.  Banks  and  Banking— Credit  bt  Wire- 
May  BE  Revoked  when— Biquts  ano  Lia- 
bilities OF  Parties. 

Where  the  bank  of  C.  wired  the  L.  N. 
Bank  that  the  Alamance  Mining  Company  had 
deposited  with  It  for  credit  of  L.  N.  Bank,  for 
use  of  Brinton,  $1,000,  which  telegram  was  re- 
ceived after  banking  hours,  and  the  order  coun- 
termanded by  wire  the  following  day  before 
credit  had  been  given  thereof,  and  before  any 
rights  or  liabilities  of  B.  or  other  partis  had 
been  incurred  in  regard  thereto,  ftcW,  that  the 
L.  N.  Bank  was  not  liable  to  B.  for  such  de- 
posit 

2.  ESCROW— Patmeni^Rioht  to  Receive. 

On  the  facts  of  this  case  the  Bank  of  C. 
had  the  right  to  countermand  said  order  for 
credit  before  any  rights  or  liabilities  had  been 
incurred  or  losses  sustained  in  consequence  of 
it  by  either  Brinton,  as  attorney  in  fact,  or  any 
third  person. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nez  Perce 
County:   Edgar  C.  Steele,  Judge. 

Action  by  Caleb  Brinton  against  the  Lew- 
Iston  National  Bank.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

I.  N.  Smith,  for  appellant  Geo.  W.  Tanna- 
hlU,  for  respondent 

SULLIVAN,  J.  This  Is  an  action  to  re- 
cover ?1,000,  with  Interest  thereon,  alleged 
to  bare  been  deposited  in  the  appellant  bank 
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to  the  credit  of  the  respondent  The  ioU 
lowing  among  other  facts  appear  In  the  rec- 
ord: On  the  12th  day  of  June,  1900.  the  re- 
spondent, for  Thomas  W.  Jones,  entered  Into 
a  contract  with  John  N.  Ward  for  the  sale 
to  said  Ward  of  the  Republic  and  the  Re- 
public No.  2  mining  claims  situated  about 
three  miles  from  Elk  City,  Idaho  county,  for 
the  sum  of  $15,000,  payments  to  be  made  as 
follows:  ?3,000  on  or  before  April  1,  1901, 
$3,000  on  or  before  November  1,  1901,  $3,000 
on  or  before  February  1,  1902,  $6,000  on  or 
before  the  7th  day  of  June,  1902;  and  prom- 
issory notes  were  executed  In  the  usual  form 
of  negotiable  notes,  with  Interest  at  the  rate 
of  7  per  cent,  per  annum,  payable  semian- 
nually. Ward,  the  second  party  to  said  con- 
tract, agreed  to  do  certain  work  on .  said 
mining  claims  and  erect  certain  machinery 
thereon  and  a  mill  in  connection  therewith. 
It  la  not  necessary  for  a  decision  of  this  case 
to  set  out  the  full  terms  of  said  agreement. 
It  appears  that  said  Ward  proceeded  and 
complied  with  the  said  agreement  up  to  a 
certain  date,  and  the  mill  erected  thereon 
was  destroyed  by  fire;  and  thereafter  a  sup- 
plementary agreement  was  made  between 
said  parties,  whereby  they  stipulated  that  In 
case  $9,000  were  paid  as  specified  In  said 
contract,  that  sum  was  to  be  taken  as  a  full 
and  complete  discharge  and  satisfaction  of 
all  demands  that  said  Jopes  bad  against 
Ward  arising  out  of  the  transaction  refer- 
red to  In  said  contract  It  was  provided, 
among  other  things,  in  said  supplementary 
contract  that  if  the  said  sum  of  $9,000  ($2,- 
000  of  which  had  been  paid  on  the  day  of 
execution  of  the  contraqt,  leaving  a  balance 
of  $7,000)  was  not  paid  at  the  time  speci- 
fied, then  the  promissory  notes  and  other 
documents  executed  in  connection  therewith, 
which  had  been  deposited  with  the  Lewis- 
ton  National  Bank  In  escrow,  were  to  be  de- 
livered as  follows:  The  deed  deposited  In 
escrow  was  to  be  delivered  to  J.  N.  Ward 
or  his  agent;  the.  notes  of  $15,000,  or  the 
mortgages  securing  the  payment  thereof, 
were  to  be  delivered  to  Thomas  W.  Jones,  or 
his  aatborized  agent  and  were  to  be  of  full 
effect  except  as  to  the  payments  made  there- 
on. And  it  was  provided  that  the  execution 
of  said  supplementary  agreement  did  not 
affect  the  liability  of  Ward  to  Jones  to  the 
full  extent  of  $15,000,  unless  the  $9,000  re- 
ferred to  were  paid  at  the  time  and  in  the 
manner  specified.  All  i>ayments  thereon 
were  to  be  made  to  the  Lewiston  National 
Bank,  deposited  there  to  the  credit  of  Caleb 
Brlnton,  as  attorney  In  fact  of  said  Jones. 
It  was  expressly  stipulated  that  time  was  of 
the  essence  of  said  agreement,  except  that 
if  the  performance  of  any  act  required  un- 
der this  agreement  was  prevented  at  the 
time  specified  therein  by  either  (1)  the  act 
of  God,  (2)  the  elements,  or  (3)  unavoidable 
delay  in  the  transmission  of  the  money  call- 
ed for,  or  a.ny  part  thereof,  or  of  the  ma- 
fhineiy    and    necessary    appurtenances    to 
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erect  and  operate  the  mill  called  for  there- 
in, that  such  matters  so  happening  should 
<q)erate  to  excuse  the  nonperformance  of 
such  agreement  for  the  period  of  five  days 
only.  .  , 

It  appears  that  when  the  note  of  $3,000 
due  November  1,  1901,  became  due,  payment 
was  not  made;  that  on  November  15,  1901, 
the  Bank  of  California  wired  the  Lewiston 
National  Bank  as  follows:  "San  Francisco, 
November  15,  1901.  Lewiston  National 
Bank,  Lewiston,  Idaho.  Alamance  Mining 
Company  has  deposited  with  us,  for  your 
credit,  for  use  of  Caleb  Brlnton,  one  thou- 
sand dollars."  Said  dispatch  was  received 
by  the  Lewiston  National  Bank  at  ,4:50 
o'clock  p.  m.,  which  was  after  banking  hours. 
Before  the  books  of  the  First  National  Bank 
were  written  up  on  the  16th,  and  before  any 
credit  of  said  sum  was  made,  and  on  No- 
vemb»  16,  1901,  at  11:40  o'clock  a.  m.,  a 
telegram  was  received  by  the  Lewiston  Na- 
tional Bank  ordering  the  credit  of  said  $1,000 
canceled,  and  no  credit  was  entered  on  the 
books  of  the  First  National  Bank  in  favor  of 
said  Brlnton  or  Jones.  In  the  telegram  di- 
recting the  cancellation  of  said  credit  the 
Bank  of  California  requested  the  First  Na- 
tional Bank  of  lewiston  to  wire  It  If  the 
request  was  complied  with,  and  the  bank  at 
Lewiston  wired  them  immediately  that  the 
request  had  been  complied  with.  The  ques- 
tion arises,  on  the  above-stated  facts,  as  to 
whether  the  appellant  bank  is  liable.  There 
has  been  considerable  controversy,  as  shown 
by  the  record  and  briefs  of  counsel  of  the 
relations  existing  between  the  various  par- 
ties, and  especially  Ward  and  the  Alamance 
Mining  Company.  But  we  think  it  is  suffl- 
ciently  shown  by  the  record  that  the  Ala- 
mance Mining  Company  was  the  assignee  of 
the  contract  between  Ward,  and  Jones,  and 
we  think  that  the  record  clearly  shows  that 
the  Lewiston  National  Bank  sustained  the 
relation  to  the  parties  of  the  holder  of  the 
escrow  agreement  and  other  papers  exe- 
cuted In  connection  with  said  transaction. 

It  further  appears  that  neither  the  Ala- 
mance Mining  Company  nor  Ward  paid  said 
$3,000  note  when  It  became  due  on  the  ist  of 
November,  1901.  Time  was  made  of  the  es- 
sence of  the  contract.  In  case  such  pay- 
ments were  not  made  as  stipulated,  the  deed 
of  said  property  was  to  be  delivered  to  Ward 
or  his  agent,  and  the  promissory  notes  and 
other  papers  were  to  be  delivered  to  Jones 
or  his  agent.  That  being  true,  the  escrow 
holder  had  no  authority  to  receive  any  pay- 
ments, after  such  time  had  transpired,  with- 
out the  consent  of  both  parties.  That  point, 
however,  we  do  not  consider  vital  to  this 
case.  It  clearly  appears  from  the  record 
that  the  secretary  of  said  mining  company 
made  the  deposit  of  said  $1,000  on  the  15th 
of  November,  1901,  with  the  Bank  of  Cali- 
fornia, and  requested  it  to  wire  the  Bank 
of  Lewiston  to  that  effect  That  wire  was 
received  by  the  bank  at  Lewiston  after  ban 
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Ing  bours,  and  the  next  morning,  before  the 
credit  had  been  entered  on  the  books  of  the 
bank,  the  Bank  of  California  requested  the 
bank  at  Lewiston  not  to  give  said  credit,  and 
the  Bank  of  Lewiston  Immediately  wired 
back  that  the  request  was  granted.  It  ap- 
pears from  the  record  that  soon  after  the 
secretary  of  said  mining  company  had  made 
such  deposit  with  the  Bank  of  California  the 
president  of  said  company  and  one  of  the  di- 
rectors ascertained  that  said  deposit  had 
bee;i  made  without  their  knowledge  or  con- 
sent, and  at  once  went  to  the  Bank  of  Cal- 
ifornia, and  requested  to  withdraw  said  de- 
posit, as  we  think  they  had  a  right  to  do. 
And  Brinton,  the  attorney  In  fact  for  Jones, 
had  not  been  informed  of  the  receipt  of  said 
telegram,  and  no  one  bad  incurred  any  loss 
or  damage  or  had  assumed  any  new  rights 
or  liabilities  because  Of  the  first  telegram 
above  referred  to.  And  we  are  of  the  opin- 
ion that  the  Bank  of  California,  or,  through 
It,  the  Alamance  Mining  Company,  had  the 
right  to  .countermand  said  order  for  credit 
before  any  rights  or  liabilities  had  been  In- 
curred or  losses  sustained  in  consequence  of 
It  by  either  Brinton,  as  attorney  in  fact,  or 
any  third  parties.  See  Second  National  Bank 
of  Baltimore  v.  The  Western  Xat  Bank,  51 
Md.  128,  34  Am.  Rep.  300.  The  First  Na- 
tional Bank  of  Lewiston  received  no  money 
from  the  Bank  of  California.  The  above- 
stated  facts  show  how  the  transaction  oc- 
curred; that  It  was  Impossible  to  transmit 
the  money  Itself  from  San  Francisco  to  Lew- 
iston in  the  space  of  time  that  occurred  be- 
tween the  two  telegrams;  and,  even  If  it 
had  actually  received  the  money,  and  the 
depositor  had  appeared  and  requested  that 
the  Instructed,  credit  be  not  given,  before 
any  rights  or  liabilities  or  losses  had  been 
sustained  by  any  one  in  consequence  of  It, 
they  would  have  the  right  to  recall  the  cred- 
it 

The  Judgment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  enter  Judgment  in  favor  of  the 
appellant  Costs  are  awarded  to  the  ap- 
pellant 

STOCKSLAGER,  C.  J.,  concurs.  AIL- 
SHIE,  J.,  did  not  sit  on  the  hearing  of  this" 
case,  and  took  no  part  In  the  decision  there- 
of. 


(U  Idaho,  73) 

HATNES  et  ux.  v.  KETTENBACH  CO., 
Limited,  et  al. 

(Supreme  Court  of  Idaho.     May  18,  1903.) 

1.  Tbover— Conversion— Denial— Pboof. 

Where  a  comjilaint  contains  the  usual  al- 
legations in  an  action  of  trover  and  conversion, 
and  the  conversion  is  denied  by  the  answer,  the 
question  of  whether  the  property  referred  to 
was  converted  by  the  defendants  is  directly  put 
in  issue,  and  the  defendants  may  introduce  any 
proof  that  would  disprove  the  allegation  of  con- 
version. 


2.  Save. 

It  may  be  shown  in  the  defense  that  the 
plaintiffs  authorized  the  defendants  to  sell  the 
property  alleged  to  have  been  converted,  and  to 
account  to  them  for  the  proceeds. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Nez  Perce 
County;  Edgar  C.  Steele,  Judge. 

Action  by  L.  L.  Haynes  and  Abble  R. 
Haynes  against  the  Kettenbitcb  Company, 
Limited,  and  W.  A.  Smith.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

McFarland  &  McFarland,  for  appellants. 
Geo.  W.  Tannahlll  and  James  E.  Babb.  for 
respondents. 

SULLIVAN,  J.  This  action  was  brought 
to  recover  $117.60,  alleged  to  be  the  value 
of  I6314  bushels  of  wheat  which  respondent 
W.  A.  Smith  sold  to  the  respondent  the  Ket- 
tenbach  Company.  The  action  was  original- 
ly brought  In  a  Justice's  court,  and  appealed 
to  the  district  court  where  It  was  tried,  by  a 
court  with  a  Jury,  and  a  verdict  and  Judg- 
ment were  rendered  and  entered  In  favor  of 
the  respondents.  The  appellants  are  hus- 
band and  wife,  and  the  wife  was  the  owner 
of  a  certain  tract  of  land  situated  In  Nez 
Perce  county,  and  In  the  spring  of  1902  the^ 
leased  said  premises  to  respondent  Smitii 
for  that  year.  And  It  Is  alleged  In  the  com- 
plaint that  he  agreed  to  pay  as  rental  one- 
fourth  of  all  the 'grain  products  raised  on  the 
premises,  which  he  was  to  sack  and  store 
In  a  warehouse  In  Lewiston  for  appellants; 
that  under  said  agreement  he  raised  ^4 
bushels  of  wheat;  and  that  plaintiffs'  share 
thereof  was  I6314  bushels.  It  Is  alleged 
that  said  Smith  did  not  pay  or  deliver  to 
appellants  the  said  1631/^  bushels  of  wheat, 
and  did  not  deliver  the  same  to  any  ware- 
bouse  for  them,  but.  In  violation  of  bis 
agreement  sold  and  delivered  the  said  wheat 
to  the  respondent  the  Ketteobach  Company, 
Limited,  who  had  notice  and  knowledge  of 
appellants'  right  and  title  thereto,  and  that 
said  company  converted  all  of  said  wheat 
to  Its  own  use  and  benefit;  that  said  wheat 
was  worth  70  cents  per  bushel.  Respond- 
ents filed  separate  answers.  The  Kettcn- 
bach  Company  denies  that  said  Smith  sold 
or  delivered  said  wheat,  or  any  portion  there- 
of, to  it  and  denies  that  it  had  any  knowl- 
edge or  notice  of  appellants'  ownership,  right, 
title,  or  Interest  In  said  wheat  and  also  de- 
nies that  they  converted  It.  It  also  denies 
that  Smith  refused  to  deliver  said  one-fourth 
to  appellants,  or  that  the  wheat  was  worth 
70  cents  per  bushel,  or  that  appellants  had 
been  damaged  In  any  sum  whatever,  and 
clearly  puts  In  issue  the  conversion  of  the 
wheat  Respondent  Smith,  in  his  answer, 
admits  certain  allegations  of  the  complaint, 
and  denies  that  he  raised  more  than  624 
bushels  of  wheat  upon  said  premises,  and 
denies  that  appellants  are  entitled  to  receive 
any  wheat  whatever  for  the  rental  of  said 
premises.  Upon  the  Issues  thus  formed  the 
Digitized  by  VjWWV  IV^ 


Cal.) 


MASKET  T.  LACKMANN. 


115 


canse  was  tried,  and  resulted  as  above  stat- 
ed. 

While  the  appellants  have  assigned  22  er- 
rors, they  may  be  disposed  of  under  two  or 
three  heads.  It  is  strennonsly  contended  by 
counsel  for  appellants  that  the  court  erred, 
under  the  answer.  In  permitting  the  respond- 
ent Smith  to  testify  in  reference  to  a  sale 
of  said  wheat  to  the  Kettenbach  Company 
by  the  consent  of  the  plaintiffs,  and  that 
appellants  authorized  him  to  sell  all  of  said 
grain,  and  deposit  one-fourth  of  the  proceeds . 
In  a  bank  In  Lewlston  to  their  credit.  On 
nn  examination  of  the  complaint,  we  find 
that  It  contains  the  usual  allegations  In  an 
action  of  trover  and  conversion,  and  alleges 
that  at  the  time  of  the  conversion  the  ap- 
pellants were  the  owners  of,  and  entitled 
»to  the  possession  of,  the  property  described. 
Each  of  those  allegations,  as  well  as  other 
material  allegations,  was  specifically  denied 
by  the  answer.  These  denials  had  the  ef- 
fect of  the  plea  of  the  general  Issue  or  not 
guilty  at  common  law.  And  it  Is  stated  in 
21  Ency.  of  PI.  &  Pr.  1096:  "At  common 
law  a  plea  of  not  guilty  put  in  issue  the 
plaintiffs'  averments  as  to  his  ownersbip 
of  the  property  and  right  of  possession,  and 
entitled  the  defendant  to  introduce  any  and 
ail  evidence  to  overcome  such  allegations, 
and  this  is  the  rule  which  prevails  in  most 
of  the  states."  And  on  page  1098  the  author 
says:  "Under  a  plea  of  not  guilty  or  a 
general  denial,  the  conversion'  of  the  goods 
is  put  in  issue,  and  the  defendant  may  in- 
troduce any  and  all  evidence  which  goes 
to  show  that  there  was  no  conversion."  "We 
think  it  is  well  established  that  under  a 
general  denial  in  such  a  case  the  conversion 
of  the  goods  is  put  in  issue,  and  the  defend- 
ant may  introduce  any  and  all  evidence 
which  goes  to  show  there  was  no  conversion; , 
and  we  think  that  the  defendant  may  show 
under  such  denial  that  the  taking  of  goods 
was  with  the  plaintiffs'  consent,  and  in  pur- 
suance of  an  agreement  between  the  parties. 
The  question  of  whether  or  not  the  defend- 
ants converted  said  property  is  directly  put 
in  issue  by  the  pleadings.  And  if  the  defend- 
ant Smith  proved  that  the  plaintiffs  had  sold 
the  wheat  to  him,  that  proof  directly  contro- 
verts the  allegation  of  the  complaint  to  the 
effect  that  the  plaintiffs  were  still  the  owners 
of  the  property,  or  that  the  defendants  con- 
verted the  property  to  their  own  use,  or  that 
the  defendants  wrongfully  deprived  the 
plaintiffs  of  said  property. 

The  action  of  the  court  in  overruling  ap- 
pellants' objection  to  the  following  question 
propounded  to  W.  A.  Smith  by  counsel  for 
the  respondents  'is  assigned  as  error:  "Q. 
Do  you  know  the  price  along  in  the  month 
of  August,  about  the  time  you  sold  this 
grain,  In  1902?'  This  question  was,  no 
doubt,  asked  to  ascertain  the  measure  of 
damages  or  the  value  of  the  property;  but 
as  the  Jury  found  that  the  plaintiffs  were 
jot  entitled  to  recover  anything,  the  appel- 


lants have  in  no  way  been  injured  by  that 
action  of  the  court 

The  action  of  the  court  in  ruling  that  ap- 
pellants' Exhibit  B  (the  same  being  a  letter 
written  by  respondent  W.  A.  Smith  to  ap- 
pellant Abble  R.  Haynes)  would  not  be  ad- 
mitted in  evidence  or  read  to  the  jury,  with- 
out thereafter  permitting  respondent  W.  A. 
Smith  to  go  on  the  stand  and  state  all  that 
was  said  between  them,  is  assigned  as  error. 
The  question  there  before  the  court  was  as 
to  the  admission  of  said  letter,  and  the  re- 
quest of  counsel  for  appellants  was  granted 
by  the  court;  and  the  court  then  requested 
counsel  for  appellants  to  read  the  letter  to 
the  Jury,  which  he  declined  to  do.  The  fact 
that  the  court  said  that,  if  such  letter  was 
admitted  in  evidence.  Smith  might  go  on 
the  stand  and  state  all  that  was  said  be- 
tween them,  is  not  sufficient  to  show  that 
the  ruling  of  the  court  was  error,  for  com- 
petent and  admissible  evidence  might  have 
been  offered  or  given  by  Smith,  had  he  beeu 
put  on  the  stand;  and,  if  Smith  offered  or 
gave  any  Incompetent  evidence,  it  was  then 
time  to  object,  and,  if  the  court  had  refusea  - 
to  sustain  a  proper  objection,  an  exception 
coold  have  been  saved.  However,  we  do 
not  think  it  proper  for  a  trial  court,  on  a 
question  of  the  admission  of  evidence,  to 
suggest  that.  If  the  offered  testimony  is  ad- 
mitted, the  court  will  admit  other  testimony 
not  at  that  time  offered. 

We  have  examined  the  other  errors  as- 
signed, and  find  no  prejudicial  error  in  the 
record.  The  evidence  clearly  showB  that 
there  was  no  conversion  of  the  wh^at,  but 
that  appellants  authorized  respondent  Smith 
to  sell  the  same,  and  deposit  the  proceeds 
thereof  in  a  bank  at  Lewiston  to  their  cred- 
it. If  he  has  failed  to  deposit  such  pro- 
ceeds after  having  sold  the  wheat,  this  ac- 
tion will  not  be  a  bar  to  a  proper  action  to 
recover  the  value  of  the  wheat,  with  legal 
interest,  since  th^  date  of  the  sale. 

The  Judgment  is  affirmed,  with  costs  in 
favor  of  respondents. 

STOCKSLAGER,  0.  J.,  and  AILSHIB,  X, 
concur. 


(1«  Cal.  777) 

MASKET  V.  LACKMANN,  Sheriff,  et  al.    (S. 

P.  3,377.) 
(Supreme  Court  of  California.     May  20,  1905.) 

1. 'Appeai,  — RuiiNQ   ON  Demurrer  —  Facts 

NOT  Allgogd. 

In  reviewing  a  ruling  on  a  demurrer,  facts 
not  alleged  cannot  be  considered,  although  botli 
parties  admit  that  they  exist. 
2.  Sheriff's    Sale  —  Apparent    Validitt  — 

Cloud  on  Title— Attachment— Release. 
In  an  action  to  recover  a  sum  paid  under 
protest  to  redeem  land  from  a  sale  on  execu- 
tion, which  sale,  it  was  alleged,  was  in  fact  in- 
valid, but  apparently  valid,  so  as  to  constitute 
a  cloud  on  plaintljf's  title,  it  appeared  that 
plaintiff  acquired  title  from  the  judgment  debt- 
or before  the  judgment  was  rendered,  but  after 
an  attachment  had  been  levied  on  the  land, 
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W8S  alleged  that  th«  attachment  was  issued  and 
.  levied  on  the  day  the  action  was  begun,  and 
that  some  three  monthEf  thereafter  the  sheriff 
accepted  an  undertaking  for  the  release  of  the 
attachment,  and  on  the  next  day  released  it  of 
record.  It  was  not  alleged  that,  at  the  time  the 
undertalcing  was  accepted  and  release  executed, 
the  sheriff  had  previously  returned  the  attach- 
ment, nor  that  the  writ  was  not  then  in  his 
possession,  nor  that  no  summons  was  issued, 
nor  that  be  did  not  receive  the  writ  of  attach- 
ment with  the  summons,  nor  that  he  did  not 
malce  due  and  correct  return  to  the  writ.  Held, 
that  it  must  be  assumed  that  the  return  to  the 
writ  would  have  shown  that  the  attachment 
had  been  released,  and  that  hence  the  sale  did. 
not  constitute  a  cloud  on  plaintiff's  title. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  i^anclsco; 
M.  C.  Sloss,  Judge. 

Action  by  Frank  Maskey  against  John 
Lackmann  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Olney  &  Olney,  for  appellant.  George  D. 
Squires,  for  respondent  Lackmann.  Marcus 
Bosenthal,  for  respondents  Wbyte  and  Hea- 
ser. 

SHAW,  J.  A  general  demurrer  to  the 
complaint  was  sustained.  Judgment  entered 
accordingly,  and  the  plaintiff  ai^eals. 

The  complaint  attempts  to  state  a  cause 
of  action  against  the  defendant  to  recover 
the  sum  of  $1,061.50,  paid  by  the  plaintiff  to 
Lackmann  as  sheriff,  under  protest,  to  re- 
deem  certain  real  estate  belonging  to  plain- 
tiff from  a  sale  thereof  on  an  execution  is- 
sued on  a  Judgment  In  favor  of  A.  O.  Whyte 
against  Hllley  Rosencrantz,  a  former  owner 
of  the  real  estate,  from  whom,  by  mesne 
conveyances,  the  plaintiff  obtained  bis  title. 
The  contentions  of  the  plaintiff  are  that  the 
sherifTs  sale  was  a,  cloud  on  his  title  and 
valid  on  the  face  of  the  record,  though  In- 
valid in  fact,  and  that  money  paid  to  remove 
or  prevent  a  cloud  upon  the  title  to  land  is 
paid  upon  compulsion  and  may  be  recovered 
by  action.  We  think  the  complaint  does  not 
show  that  the  sheriffs  sale  was  a  cloud  on 
the  title.  In  considering  this  question  we 
are  confined  to  the  facts  alleged  in  the  com- 
plaint We  cannot  consider  facts  not  al- 
leged, although  both  parties  admit  that  they 
exist.  And  with  respect  to  any  official  con- 
duct of  the  sheriff  in  the  proceedings,  a's  to 
which  the  complaint  is  silent,  we  cannot.  In 
aid  of  the  plaintiff's  cnse,  supply  facts  not 
alleged,  nor  assume  that  the  sheriff  officially 
did  otherwise  than  what  the  law  would  re- 
quire him  to  do  under  the  circumstances  ap- 
pearing. Maskey  acquired  title  under  a  con- 
veyance by  Rosencrantz,  the  Judgment  debt- 
or, made  before  the  Judgment  in  Whyte  v. 
Rosencrantz  was  rendered,  but  after  an  at- 
tachment issued  in  the  action  had  been  duly 
levied  on  the  land.  The  title  under  the  sher- 
iff's sale,  as  against  the  plaintiff,  therefore, 
depended  on  the  continuance  of  the  lien  of 
the  attachment  and  its  subsequent  merger  in 
the  Judgment.  The  action  of  Whyte  v.  Ro- 
sencrantz was  begun  on  February  25,  1895, 


and  the  attachment  was  Issued  and  levied 
on  that  day.  On  June  20,  1895,  the  sheriff 
accepted  an  undertaking  for  the  release  of 
the  attachment,  given  in  pursuance  of  sec- 
tion 540  of  the  Code  of  Civil  Procedure,  and 
released  the  attachment,  and  on  June  21, 
1885,  in  consideration  of  the  undertaking,  he 
officially  executed  a  release,  which  was  duly 
recorded  in  the  office  of  the  recorder.  The 
complaint  does  not  state  that,  at  the  time 
this  undertaking  was  accepted  and  the  re- 
lease executed,  the  sheriff  had  previously  re- 
turned the  attachment,  nor  that  the  writ 
was  not  then  in  his  possession,  nor  that  no 
summons  was  issued,  nor  that  be  did  not  re- 
ceive the  writ  of  attachment  with  the  sum- 
mons, nor  that  he  did  not  make  due  and  cor- 
rect return  to  the  writ  As  to  these  things 
It  is  silent  Under  section  558,  Code  Civ. 
Proc.,  he  may  have  received  the  writ  wltb 
the  summons,  and  in  that  event  b.e  would  be 
required  by  that  section  to  return  it  with  the 
summons,  an  event  which  could  lawfully 
have  been  delayed  until  after  the  date  of  the 
release.  This  section  also  requires  him  to 
state  In  his  return  to  the  writ  his  proceed- 
ings thereon.  It  was  decided  In  Hesser  v. 
Rowley,  139  Cal.  410,  73  Pac.  156,  that  a 
sheriff  has  no  authority  to  release  an  at- 
tachment after  he  has  returned  the  writ 
We  cannot  assume,  in  the  absence  of  any 
averment  to  support  the  action,  that  the 
sheriff  had  returned  the  writ  before  he  made 
the  release,  nor  that  bis  return  showed  the 
levy  alone  without  the  release.  We  must 
on  the  contrary,  assume  that  which,  for  all 
that  appears  In  the  complaint  may  have  been 
true,  namely,  that  he  made  the  release  be- 
fore the  return,  and  that  his  return  showed 
ail  his  proceedings,  ii^cluding  the  release,  as 
well  as  the  levy. 

It  follows  from  this  that  the  record  neces- 
sary to  support  the  sheriff's  sale  would  also 
show  its  invalidity.  In  order  to  show  the 
levy  of  the  .writ  whereby  the  lien  bad  at- 
tached to  the  real  estate  before  its  convey- 
ance to  the  plaintiff's  predecessor,  who  pur- 
chased before  the  Judgment,  it  would  be 
necessary  for  the  person  claiming  under  the 
sheriff's  sale  to  put  in  evidence  the  return  to 
the  writ  of  attachment.  We  must  assume 
that  this  return  recited  the  fact  of  the  ac- 
ceptance of  the  undertaking  and  the  execu- 
tion of  the  release  of  the  levy.  This  would 
extinguish  the  lien,  and  render  the  sale  nu- 
gatory against  a  purchaser  from  the  Judg- 
ment debtor  before  Judgment.  In  ejectment 
against  Maskey  by  the  purchaser  at  the  sher- 
iff's sale  the  action  would  be  defeated  upon 
the  evidence  of  the  proceedings  upon  which 
the  sale  was  founded,  and  In  such  an  action 
Maskey,  as  defendant  would  be  entitled  to 
a  nonsuit  at  the  close  of  the  evidence  for  the 
plaintiff  therein.  As  owner  he  would  not  be 
required  to  offer  any  evidence  to  defeat  a 
recovery.  Under  these  circumstances  the 
record  of  the  sheriTs  sale,  or  the  deed  there- 
under if  it  had  been  executed,  would  consti- 
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tute  no  cloud  on  the  plaintiff's  title.  "If 
such  proof  would  be  necessary,  the  cloud 
would  exist.  If  the  proof  would  be  unneces- 
sary, no  shade  would  be  cast  by  the  pres- 
ence of  the  deed."  Pixley  t.  Huggins,  15 
Cal.  134.  To  the  same  effect,  see  Lick  t. 
Ray,  43  Cal.  88;  Bolton  t.  Gilleran,  105  Cal. 
244,  38  Pac.  881,  45  Am.  St  Rep.  33;  Curtis 
T.  Sutter,  15  Cal.  264;  Fulton  v.  Hanlow,  20 
Cal.  485. 

It  is  conceded  by  the  plaintiff  that  the  pay- 
ment to  redeem  was  voluntary  unless  the 
sale  would  cast  a  cloud  on  the  title,  and  that, 
if  it  was  a  voluntary  payment,  his  action 
must  fail.  There  can  be  no  doubt  that  this 
Is  a  correct  principle.  Having  reached  the 
conclusion  that  the  complaint  does  not  show 
that  there  was  a  cloud  upon  the  plaintiff's 
title,  it  will  be  unnecessary  for  uB  to  con- 
sider the  question  whether  or  not,  if  the  con- 
trary had  been  shown,  the  payment  would'be 
recoverable  as  a  payment  made  under  com- 
pulsion. The  demurrer  was  properly  sus- 
tained. 

The  Judgment  is  affirmed. 

We  concur:  VAN  DYKE,  J.;  ANGEL- 
LOTTL  J. 


046  Cal.  724) 

NICBCALS  V.  STANLEY  et  al.    (S.  P.  8,138.) 

<SupretDe  Court  of  California.    May  13,  1905.) 

1.  Administrators  —  Bonds  —  LiABrLiTT    of 
Sureties— Pkbsonai,  Acts  of  Pbinoipal. 

Sureties  on  an  administrator's  bond,  con- 
ditioned for  the  faitliful  performance  of  their 
principal's  duties  as  administrator  of  tlie  estate 
of  the  deceased,  are  not  responsible  for  the  mis- 
application by  their  principal  of  the  proceeds 
of  an  insurance  policy  paid  to  him  as  trustee 
for  the  widow  and  for  her  use,  and  not  as 
assets  of  the  estate. 

[Ed.  Note. — For  cases  in  point,  see  vol,  22, 
Cent.  Dig.  Executors  and  Administrators,  { 
2303.] 

2.  Same— Misapplication  of  Assets  — Fix- 
ing OF  Liability. 

Sureties  on  an  administrator's  bond  are 
not  liable  for  misapplication  by  their  principal 
of  the  assets  of  the  estate  until  the  adminis- 
trator's liability  is  determined  and  fixed  by  an 
order  or  decree  of  the  probate  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  §§ 
2453,2454.] 

3.  Same— Actions  against  Administrators. 

Where  an  administrator  appeared  to  an 
action,  and  demurred  solely  as  administrator, 
and  the  judgment  entered  after  sustaining  bis 
demurrer  ran  in  his  favor  solely  as  administra- 
tor, and  he,  as  an  individual,  was  not  brought 
within  the  jurisdiction  of  the  court,  and  plain- 
tiff's counsel  in  their  brief  treated  the  action 
as  one  against  the  administrator  as  such,  the 
action  would  he  deemed  on  appeal  to  have  been 
one  against  the  estate,  and  the  judgment  would 
be  sustained  if  no  cause  of  action  was  alleged 
against  it. 

4.  Same— Torts  of  Administrator- Liabil- 
rrr  of  Estate. 

The  estate  of  a  decedent  is  not  liable  to 
the  widow  for  the  misapplication  by  the  admin- 
istrator of  the  proceeds  of  an  insurance  policy 
paid  to  the  administrator  for  the  widow. 


Department  1.  Appeal  from  Superior 
Court,  Alameda  County;  W.  E.  Greene, 
Judge. 

Action  by  Julia  Nickals,  an  Incompetent 
person,  against  James  Stanley,  as  administra- 
tor of  the  estate  of  William  W.  Nickals,  de- 
ceased, and  others.  From  a  judgment  for 
defendants,  plaintiff  'appeals.    Affirmed. 

Welles  Whitmore  and  Frank  Little,  for  ap- 
pellant.   Thomas  C.  Huxley,  for  respondents. 

ANGELI.OTTI,  J.  Plaintiff  brought  this 
action  against  James  Stanley,  as  administra- 
tor of  the  estate  of  her  deceased  husband, 
and  the  sureties  on  his  official  bond  as  pub- 
lic administrator,  to  recover  the  sum  of  $4,- 
805.65,  proceeds  of  a  policy  of  insurance  on 
the  life  of  decedent,  which  policy,  according 
to  the  allegations  of  the  complaint,  was  pay- 
able "to  his  executors  or  administrators, 
♦  •  *  -for  the  benefit  of  his  wife,  the  said 
Julia  A.  Nickals,  if  she  should  survive  him." 
It  was  alleged  that  he  had,  as  administra- 
tor, collected  said  amount  on  said  policy,  and 
had  used  and  expended  all  of  the  same  "in 
paying  the  debts  of  said  William  W.  Nickals, 
deceased,  and  the  expenses  of  his  last  illness 
and  funeral,  and  costs  of  administration  of 
said  estate,"  instead  of  paying  the  same  to 
plaintiff.  This  was  the  sole  ground  of  plain- 
tiff's action.  It  may  be  assumed  that  Stan- 
ley applied  for  letters  ot  administration  of 
this  estate  as  public  administrator,  and  that 
his  official  bond  as  public  administraWr  stoo^ 
in  lieu  of  the  ordina^-y  administrator's  t>ond 
required  by  law.  Section  1727,  Code  Civ. 
Proc.  Such  bond  was  conditioned  to  the  ef- 
fect that  said  Stanley  should  faithfully  exe- 
cute the  duties  of  public  administrator  of 
Alameda  county,  Cal.  No  final  account  of 
his  administration  of  said  estate  has  ever 
been  filed  by  Stanley.  It  Is  not  alleged  that 
any  account  has  ever  been  presented  by  said 
Stanley  as  administrator,  or  that  the  court  in 
probate  has  ever  made  any  order  of  distribu- 
tion, or  any  order  setting  apart  any  property 
or  money  to  the  widow.  Stanley,  as  admin- 
istrator, and  two  of  the  defendant  sureties, 
demurred  to  an  amended  complaint  on  vari- 
ous grounds,  and  the  demurrers  were  sustain- 
ed with  leave  to  amend.  Plaintiff  failing  to 
amend.  Judgment  went  in  favor  of  said  de- 
fendants, and  from  this  judgment  plaintiff 
appeals. 

It  is  clear  that  no  cause  of  action  Is  stated 
against  the  defendant  sureties.  Under  the 
terms  of  their  contract,  they  were  responsi- 
ble only  for  the  faithful  performance  of  such 
duties  as  were  imposed  by  law  upon  Stanley, 
as  administrator  of  the  estate  of  the  deceas- 
ed. If  the  proceeds  of  the  Insurance  policy 
were  received  by  Stanley  as  a  trustee  for  the 
widow,  and  solely  for  her  use,  because  of 
the  terms  of  the  agreement  between  deceased 
and  the  Insurance  company,  such  proceeds 
were  in  no  sense  property  of  the  estate,  and 
were  not  received  by  him  in  the  discharge 
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of  any  official  duty  as  administrator.  The 
property  was,  In  such  event,  the  property  of 
the  widow,  and  Stanley  was  simply  her  agent 
or  trustee  In  regard  thereto.  Xhe  sureties 
on  bis  bond  as  administrator  had  not  under- 
talcen  to  be  responsible  for  the  faithful  per- 
formance of  his  duties  as  such  agent  or  trus- 
tee, or  for  the  faithful  performance  of  any 
duties  except  ^hose  relating  to  the  adminis- 
tration of  the  decedent's  estate.  If  the  pro- 
ceeds of  the  policy  did  become  assets  of  the 
estate,  there  could  be  no  liability  on  the  part 
of  the  sureties  In  regard  thereto  prior  to  an 
order  or  decree  of  the  court  In  probate  fixing 
the  liability  on  the  part  of  the  administra- 
tor. It  does  not  appear  that  there  has  been 
any  such  order  or  decree.  An  administrator 
holds  all  .of  the  assets  of  an  estate  subject 
to  the  control  of  the  court  having  Jurisdic- 
tion of  the  estate,  and  that  court  has  sole  and 
exclusive  Jurisdiction  to  settle  the  accounts 
of  the  administrator,  and  to  determine  to 
whom  the  property,  of  the  estate  shall  be  set 
apart  or  distributed.  The  liability  of  the  ad- 
ministrator, arising  from  his  dealings  with 
the  property  of  the  estate,  can,  during  the 
pendency  of  the  administration  and  the  life- 
time of  the  administrator,  be  determined  only 
by  the  Judgment  or  order  of  such  court,  and 
until  such  determination  has  been  made  no 
action  can  be  maintained  upon  the  adminis- 
trator's bond.  It  has  been  repeatedly  held 
that  an  action  cannot  be  maintained  against 
the  sui^ies  of  an  executor,  administrator,  or 
guarditni  for  breach  of  the  bond  until  the 
amount  of  Indebtedness  has  been  determined 
by  order  of  the  probate  coiu-t.  See  Cooli  v. 
Ceas,  143  Cal.  221,  225,  77  Pac.  65,  and  cases 
there  cited;  Reither  v.'  Mm-docU  et  al.,  135 
Cal.  197,  67  Pac.  784;  Chaquette  v.  Ortet,  60 
Cal.  594.  These  decisions  are  applicable  here. 
As  to  the  defendant  Stanley,  the  action' 
has  apparently  been  treated  as  an  action 
against  him  in  his  official  capacity  as  ad- 
ministrator only.  It  was  so  limited  in  the 
title  of  the  action  as  given  In  the  complaint, 
but  the  allegations  of  the  complaint  make  it 
somewhat  uncertain  as  to  whether  It  was  In- 
tended to  sue  him  individually  or  as  admin- 
istrator solely.  The  fact  that  the  sureties 
on  his  bond  were  Joined  with  him  as  defend- 
ants indicates  an  intention  to  sue  him  indi- 
vidually, for  they  would  not  be  proper  par- 
ties defendant  In  an  action  against  him  pure- 
ly as  administrator.  However  this  may  be, 
he  appeared,  and  demurred  solely  as  admin- 
istrator, and  the  Judgment  Is  In  his  favor 
solely  as  administrator,  and  it  does  not  ap- 
pear that  James  Stanley  Individually  was 
ever  brought  within  the  Jurisdiction  of  the 
court  In  this  action.  It  may  be  added  that 
counsel  for  plaintiff 'in  their  brief  treat  the 
action  as  one  against  Stanley  in  his  official 
character  only.  The  question  as  to  whether 
the  complaint  stated  a  cause  of  action  against 
Stanley  individually  Is  therefore  not  involved 
In  this  appeal.     We  must  tulie  the  action 


against  Stanley  as  one  against  him  in  his 
representative  capacity  only,  and  therefore 
as  simply  an  action  against  the  estate  of  his 
Intestate.  Sterrett  v.  Barker,  119  Cal.  492, 
494,  51  Pac.  695;  Schllcker  v.  Hemenway, 
110  Cal.  579,  42  Pac.  1063,  52  Am.  St.  Rep. 
116.  The  demurrer  Interposed  by  defendant 
Stanley  as  administrator  was  the  demurrer 
of  the  estate  only.  If  the  complaint  failed  to 
state  a  cause  of  action  against  the  estate,  the 
demurrer  of  the  representative  thereof  was 
properly  sustained.  Plaintiff  has  cited  some 
cases  from  other  jurisdictions  In  which  it  Is 
held  that,  where  the  property  of  another  has 
been  appropriated  to  the  use  of  an  estate  by 
an  administrator  or  executor,  the  estate  may 
be  heid  liable.  It  Is  well  settled  here  that  an 
estate  cannot  be  held  liable  for  a  tort  com- 
mitted by  an  administrator  or  executor.  Ster- 
rett V.  Barker,  supra;  J^elone  v.  Davis,  67 
Cal.  279,  282,  7  Pac.  703;  Eustace  v.  Jahns, 
38  Cal.  3,  21,  23.  The  foundation  of  this  ac- 
tion is  the  alleged  personal  tort  of  Stanley, 
viz.,  the  conversion  by  him  of  personal  proj)- 
erty  of  the  plaintiff.  He  could  not,  by  any 
such  wrongful  act  on  his  part,  bind  the  es- 
tate, but,  if  guilty  thereof,  would  be  person- 
ally liable  therefor.  As  said  in  Eustace  v. 
Jahns,  supra:  "The  very  nature  of  the  action 
imports  the  culpable  delinquency  of  a  sen- 
tient being,  and  a  personal  liability  in  con- 
sequence thereof,  a  delinquency  or  misfea- 
sance which  cannot  be  affirmed  of  an  estate; 
and  when  such  liability  is  established,  and 
the  extent  thereof  determined  by  the  Judg- 
ment of  a  competent  court,  It  is  enforced 
against  the  individual  perpetrator  of  the 
wrong."  If  sued  Individually,  Stanley  could 
have  defended  under  his  claim  as  administra- 
tor, and  put  in  Issue  the  question  as  to  wheth- 
er the  money  was  the  property  of  plaintiff 
or  of  the  estate,  but,  if  he  had  failed  in  sub- 
stantiating his  claim,  judgment  must  neces- 
sarily have  been  against  him,  and  could  not 
be  against  the  estate.  Sterrett  v.  Barker,  su- 
pra. The  fact  that  persons  interested  in  the 
estate  may  have  profited  by  reason  of  the 
wrongful  act  of  the  administrator  cannot  af- 
fect the  question  as  to  the  liability  of  the  es- 
tate. It  may  be  that,  where  the  property  of 
another  has  been  actually  used  for  the  ben- 
efit of  an  estate,  an  action  In  equity  may, 
under  some  circumstances,  be  maintained 
against  the  estate  and  those  interested  in  the 
property  thereof  to  have  the  claim  of  the 
owner  made  a  charge  against  such  assets  of 
the  estate  as  may  properly  be  held  charge- 
able therewith.  It  Is,  however,  unnecessary 
to  express  any  opinion  on  this  question.  This 
Is  not  such  an  action.  There  Is  no  allega- 
tion Intimating  that  there  is  any  property 
of  the  estate,  and  the  action  is  simply  an  ac- 
tion at  law  against  the  estate,  based  upon  the 
alleged  personal  tort  of  the  administrator. 
As  we  are  satisfied  that  the  complaint  failed 
to  state  a  cause  of  action  against  any  of  the 
respondents,   it  is   unnecessary  to  consider 
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any  of  the  other  points  made  by  th^  demur- 
rers. 
Tbe  Judgment  is  affirmed. 

We  concur:   SHAW,  J.;  VAX  DYKE,  J. 


(146  Cal.  728) 

WEAVER  V.  CITY  AND  COUNTY  OF  SAN 

FRANCISCO.     (S.  F.  3,351.)» 
(Supreme  Court  of  California.    May  17,  1905.) 

1.  Judgments  —  Conclusiveness  —  REaraio- 
TioN  as  to  Scope. 

Where  the  Supreme  Court  reversed  a  gen- 
eral judgment  for  plaintiff,  and  directed  the  en- 
try of  a  restricted  judgment  to  be  satisfied  out 
of  certain  funds,  and  plaintiff  acquiesced  there- 
in, and  had  judgment  entered  in  the  superior 
court  in  accordance  with  the  form  prescribed 
by  the  Supreme  Court,  the  judgment  as  so  en- 
tered became  conclusive  upon  the  parties,  and 
could  not  be  altered  or  modified,  and  a  general 
judgment  procured,  by  the  bringing  of  another 
action  founded  thereon. 

2.  Municipal  Corporations  —  Payment  op 
Claims— Discretion. 

Const,  art.  11,  §  18,  as  amended  in  1900, 
providing  that  the  city  and  county  of  San 
Francisco  may  at  any  time  pay  the  unpaid 
claims,  with  interest  thereon,  for  materials  fur- 
nished and  work  done  during  specified  years, 
out  of  the  income  and  revenue  of  succeeding 
years,  is  permissive,  only,  and  gives  the  city  a 
discretion  in  allowing  and  paying  the  claims. 

Appeal  from  Superior  Court,  City  and 
Conuty  of  San  Francisco;  J.  C.  B.  Hebbard, 
Judge. 

Action  by  D.-S.  Weaver  against  the  city 
and  county  of  San  Francisco.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Modi- 
fled. 

See  43  Pac.  972. 

Percy  V.  Long,  City  Atty.,  and  John  P. 
Coghlan,  Asst  City  Atty.,  for  api)ellant,  J. 
C.  Bates,  for  respondent 

VAN  DYKE,  J.  This  appeal  Is  taken  by 
the  defendant,  the  city  and  county  of  San 
Francisco,  from  a  judgment  rendered  against 
defendant  in  favor  of  the  plaintiff  upon  the 
pleadings.  The  record  consists  of  the  amend- 
ed complaint,  demurrer  to  the  same,  order 
overruling  the  demurrer,  answer  on  the  part 
of  the  defendant,  notice  of  motion  to  take 
judgment  upon  the  pleadings,  and  the  so- 
called  findings,  and  the  judgment  entered  in 
accordance  with  the  motion,  and  notice  of 
the  appeal. 

The  complaint  counts  upon  a  former  judg- 
ment rendered  tn  the  superior  court  of  the 
city  and  county  of  San  Francisco,  April  24, 
1896,  which  judgment.  It  is  alleged,  was  ren- 
dered in  favor  of  the  plaintiff  herein  and 
against  the  defendant  herein,  forthe  sum  of 
$2,220.69  principal,  $511.31  Interest,  and  $108 
costs  of  suit,  amounting  in  the  aggregate  to 
$2,846.  The  said  judgment  so  given  was 
rendered  and  entered,  it  Is  alleged,  In  pursu- 
ance of  and  In  obedience  to  the  direction  of 
the  Supreme  Court  of  Califoraia  on  appeal 

'Rehearing  denied  June  12,  ItKIS. 


by  said  plaintiff  from  a  judgment  rendered 
and  entered  against  him  on  the  first  trial  of 
the  case.  The  complaint  further  alleges  that 
part  of  said  judgment,  to  wit,  the  sum  of 
$2,22&70,  was  paid  by  the  defendant  on  the 
8th  of  October,  1901,  and  that  no  other  sum 
of  money  had  been  paid  thereon,  and  that 
said  Judgment  so  rendered  and  entered  'Vfras 
for  material  furnished,  work  done,  and  la- 
bor performed  for  defendant  by  the  plaintiff 
during  the  fiscal  year  ending  June  30,  1893. 
It  is  further  alleged  in  the  complaint  that 
under  the  amendment  of  the  state  Constitu- 
tion the  said  defendant  is  authorized  and  em- ' 
powered  to  pay  such  demands,  with  Inter- 
est thereon  at  the  rate  of  5  per  cent  per  an- 
num, and  that  the  amount  of  Interest  due, 
owing,  and  unpaid  on  said  judgment  so  giv- 
en, rendered,  and  made, 'at  the  rate  of  5  per 
cent,  is  $775.30,  and  the  balance  of  the  prin- 
cipal unpaid  is  $1,619.30.  In  the  answer  the 
judgment  counted  upon  in  the  action  Is  set 
out  in  full.  Said  judgment  recites  that  the 
cause  having  been  appealed  to  the  Supreme 
Court  of  the  state  of  California  on  the  25th 
day  of  March,  1895,  and  remittitur  from  said 
Supreme  Court  having  been  filed  in  the 
clerk's  office,  reversing  the  judgment  appeal- 
ed from,  with  directions  to  render  judgment 
for  plaintiff  for  $2,226.69,  but  limiting  its 
payment  to  the  funds  of  said  city  and  county 
for  the  fiscal  year  ending  June  30,  1893,  com- 
ing on  regularly  for  hearing,  etc.,  thereupon, 
In  accordance  with  said  direction,  enters 
Judgment  accordingly.  "Said  Judgment  to  l>e 
paid  out  of  the  Income  and  revenue  of  said 
defendant  provided  for  the  fiscal  year  ending 
June  30,  1893." 

The  appellant  contends,  first,  that  skid 
Judgment  entered  April  24,  1896,  in  pursu- 
ance of  the  directions  of  this  court  became 
res  adjudlcata,  and  could  not  be  modified  or 
amended  by  bringing  another  action  founded 
upon  said  judgment ;  second,  that  the  amend- 
ment of  section  18  of  article  11  of  the  Consti- 
tution in  Noviember,  1900,  referred  to  and  re- 
lied upon  by  the  plaintiff,  removing  the  re- 
striction contained  In  said  section  as  It  orig- 
inally stood,  and  allowing  the  city  and  coun- 
ty of  San  Francisco  to  pay  claims  accruing 
during  certain  fiscal  years  is  permissive, 
merely. 

In  the  opinion  of  this  court  on  the  appeal 
from  the  former  judgment  it  is  said:  "Who- 
ever deals  with  a  municipality  does  so  with  -, 
notice  of  the  limitations  of  its  powers,  and 
"with  notice,  also,  that  he  can  i-eceive  compen- 
sation for  his  labor  or  materials  only  from 
the  revenues  and  Income  previously  provided 
for  the  fiscal  year  during  which  his  labor  and 
materials  are  furnished,  and  with  the  knowl- 
edge, too,  that  all  other  persons  dealing  with 
the  municipality  have  the  same  rights  to  com- 
pensation and  are  subject  to  the  same  limita- 
tions as  he  Is.  Even  though  at  the  time  of 
making  his  contract  there  are  funds  in  the 
treasury  sufficient  to  meet  the  amount  of  his 
claim.  Ije  is  charged  w^^jg)J|ctJl«MgS^ 
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funds  are  liable  to  be  paid  ont  for  municipal 
expenditures  before  bis  contract  can  ma- 
ture into  a  claim  against  the  city,  and,  If  oth- 
ers whose  claims  have  accrued  subsequent  to 
bis  are  able  to  Intercept  these  funds,  be  is  in 
the  same  condition  as  any  creditor  who  has 
dealt  with  one  whose  assets  are  exhausted  be- 
fore he  presents  his  claim."  But  It  is  added 
by  the  court:  "In  the  present  case  It  appears 
from  the  findings  of  the  .court  that  the 
whole  amoimt  of  the  tax  that  was  levied  for 
the  fiscal  year  ending  June  30,  1893,  has  not 
been  collected,  and  It  may  be  that  In  the 
future  tbere  will  be  received  Into  the  treas- 
ury from  this  tax  a  sufficient  amount  of  mon- 
ey from  which  the  plaintiff's  claim  ^ay  be 
satisfied.  At  all  events,  he  has  the  right  to 
a  judgment  against  the  city  for  the  amount 
of  his  claim,  with  the  limitation  that  it  shall 
be  satisfied  out  of  the  Income  and  revenue 
provided  for  the  fiscal  year  ending  June  30, 
1893,  after  the  payment  of  such  other  de- 
mands against  such  income  as  are  properly 
payable  In  preference  to  4118  own.  The  Judg- 
ment Is  reversed,  and  the  superior  court '  Is 
directed  to  enter  a  judgment  in  favor  of  the 
plaintlfl!  and  against  the  defendant  for  the 
sum  of  $2,226.69,  and  directing  that  the  same 
be  satisfied  ont  of  the  Income  and  revenues 
of  the  defendant  provided  for  the  fiscal  year 
ending  Jane  30,  1893,  in  accordance  with 
the  foregoing  opinion."  Weaver  v.  San  Fran- 
cisco, 111  Cal.  325,  43  Pac.  972.  No  petition 
for  rehearing  or  other  modification  of  said 
judgment  was  asked  on  the  part  of  the  plain- 
tiff, as  might  have  been  done,  had  the  plain- 
tiff desired  a  general  judgment  instead  of 
the  one  directed  to  be  entered.  In  the  case 
of  Higglns  V.  San  Diego  Water  Co.,  11&  Cal. 
527,  45  Paa  824,  50  Pac.  670,  involving  a 
similar  question  of  liability  of  a  city,  after 
a  rehearing  granted,  this  court  In  bank  in 
that  case  said:  "On  a  former  hearing  of  this 
cause  judgment  in  favor  of  the  city  of  San 
Diego  was  reversed,  with  direction  to  the 
superior  court  to  enter  Judgment  In  favor  of 
the  water  company  for  the  reasonable  value 
of  the  use  of  its  distributing  plant,  etc.; 
said  judgment  to  be  payable  only  out  of  the 
revenue  of  those  fiscal  years  during  which 
the  city  held  possession  of  the  plant.  A  re- 
hearing was  ordered  principally  upon  the 
question  as  to  the  proper  form  of  the  judg- 
ment. Upon  further  consideration  of  the 
case,  we  have  reached  the  conclusion  that  the 
water  company  should  have  an  ordinary  gen- 
eral judgment  for  whatever  amount  shall  be 
found  due  It,  without  any  direction  as  to  the 
revenues  out  of  which  the  judgment  shall  be 
satisfied."  Accordingly  in  that  case  a  gen- 
eral Judgment  was  ordered  to  be  entered,  and 
the  same  might  have  been  done  In  this  case, 
had  the  plaintiff  been  dissatisfied  with  the 
judgment  containing  the  limitation  In  ques- 
tion. But  the  plaintiff  acquiesced  In  the  form 
of  the  judgment  and  the  limitation  contained 
therein,  and  upon  the  going  down  of  the  re- 
mittitur, on  April  24,  1890,  upon  bis  motion, 


judgmefat  was  rendered  and  entered  in  hia 
favor  in  the  superior  court  in  the  manner 
and  form  as  directed  by  this  court,  as  already 
shown.  The  Judgment  so  rendered  and  en- 
tered In  the  superior  court  In  accordance 
with  the  direction  of  this  court  was,  how- 
ever, never  modified,  and  therefore  became 
res  adjudicata  binding  upon  both  parties. 
As  said  In  Wallace  v.  Eldredge,  27  Cal.  498, 
"A  judgment  is  a  contract,  in  the  highest 
sense  of  the  term,  and,  as  an  obligation.  It 
possesses  a  force  superior  to  that  of  a  special- 
ty or  simple  contract  Chit  Cont  la ;  Black. 
Com.  382 ;  1  Pars,  on  Cont.  7."  "In  fact,  the 
court  had  no  power  or  authority  to  modify  or 
change  the  judgment  as  directed  to  be  en- 
tered by  this  court.  No  provision  can  be  In- 
grafted upon  it,  nor  can  any  be  taken  from 
it"  Elliot  on  Appellate  Procedure,  §  576. 
"The  judgment  of  this  court  concludes  the 
parties,  and  tt  Is  too  late  now  to  change  It" 
Argentl  v.  Sawyer,  32  Cal.  414.  In  Chafoin 
V.  Rich,  92  Cal.  471,  28  Pac.  488,  It  is  said: 
"Where  the  Supreme  Court  directs  a  particu- 
lar judgment  to  be  entered,  the  court  below 
must  not  retry  the  cause,  but  must  enter  the 
judgment  directed,  and'  the  entry  of  a  differ- 
ent judgment  is  void." 

After  the  adoption  of  the  amendment  to 
section  18,  art.  11,  of  the  Constitution,  modi- 
fying the  limitation  contained  hd  said  section 
as  it  originally  stood,  the  defendant  herein, 
as  appears  by  the  admission  of  the  amended 
complaint,  paid  the  amount- of  the  principal 
for  which  said  judgment  was  rendered,  to 
wit,  $2,226.69,  leaving  the  interest  and  costs 
of  suit  unpaid ;  and  it  is  for  the  recovery  of 
these  unpaid  amounts,  with  accruing  Interest 
thereon,  that  the  present  suit  is  broaght  and 
for  which  a  judgment  absolute  in  terms  was 
rendered  by  the  court  below.  We  think  the 
contention  of  the  appellant  that  the  former 
judgment  had  become  the  law  of  the  case , 
is  correct,  and  that  its  terms  and  conditions 
cannot  be  altered  or  modified  by  bringing  an- 
other action  founded  upon  It 

The  amendment  to  section  18  of  article 
11  of  the  Constitution  adopted  In  1900,  al- 
ready referred  to,  consisted  of  a  proviso  add- 
ed to  said  section  as  follows:  "Provided, 
however,  that  the  city  and  county  of  San 
Francisco  may  at  any  time  pay  the  unpaid 
claims,  with  interest  thereon  at  the  rate  of 
five  per  cent,  per  annum,  for  materials  fur- 
nished to  and  work  done  for  said  city  and 
county  during  the  forty-first,  forty-second, 
forty-third,  forty-fourth,  and  fiftieth  fiscal 
years,  and  for  unpaid  teachers'  salaries  for 
the  fiftieth  fiscal  year,  out  of  the  income  and 
revenue  of  any  succeeding  year  or  years,  the 
amount  to  be  paid  in  full  of  said  claims  not 
to  exceed  In  the  aggregate  the  sum  of  five 
hundred  thousand  dollars,  and  that  no  statute 
of  limitations  shall  apply  in  any  manner  to 
these  claims."  And  also  containing  another 
provision  in  reference  to  the  indebtedness  of 
the  city  of  Vallejo,  in  Solano  county.  The 
amendment,  it  will  be  seen,  removesi  the  Um- 
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itatlon  formerly  Imposed  apon  the 'city  In 
reference  to  the  payment  of  certain  claims 
of  indebtedness  applicable  to  certain  fiscal 
years,  and  up  to  a  certain  aggregate^ amount 
In  ttte  construction  of  a  Constitution  or  stat- 
ute, words  and  phrases  are  coustrued  accord- 
ing to  the  context  and  approved  usage  of 
the  language.  Civ.  Code,  13 ;  Code  Civ.  Proc. 
10.  From  its  very  terms,  the  amendment  in 
question  is  permissive  only,  giving  the  city 
some  discretion  In  allowing  and  paying  the 
claims  referred  to,  up  to  the  iimit  prescribed. 
The  plaintiff  himself  does  not  pretend  that 
the  city  is  boimd  to  pay  bis  claim,  but  al- 
leges in  bis  complaint  that  under  the  consti- 
tutional amendment  in  question  "said  defend- 
ant is  authorized  and  empowered  to  pay  such 
demands."  It  is  alleged  in  appellant's  brief, 
and  not  controverted  by  respondent,  that 
under  this  amendment  money  was  raised  by 
the  city  and  county  of  San  Francisco  to  pay 
certain  back  indebtedness,  and  that  a  portion 
was  set  aside  to  pay  the  bills  of  the  fiscal 
year  ending  Jnne  30,  1893,  and  that  of  that 
the  respondent  received  the  amount  of  his 
original  claim ;  this  being  considered  at  the 
time  bis  fair  proportion  of  the  money  allowed 
for  the  indebtedness  of  that  year. 

It  is  ordered  that  the  judgment  appealed 
from  be,  and  the  same  hereby  is,  modified 
by  adding  thereto  the  proviso  contained  in  the 
original  judgment,  to  wit,  "Said  judgment  to 
be  paid  out  of  the  income  and  revenues  of 
said  defendant  provided  for  the  fiscal  year 
ending  June  30,  1893,"  and  that,  as  so  modi- 
fied, said  judgment  is  afilrmed.  Further  or- 
dered that  appellant  recover  Its  costs  on  ap- 
peal. 

We  concur:    ANQELLOTTI,  J. ;  SHAW,  J. 


(M7  Cal.  1) 

PETERSON  V.  GIBBS  et  al.     (S.  F.  3,281.) 
(Supreme  Court  of  California.    May  20,  1905.) 

1.  QumiNo  Title— NoNSurr— When  Pbop- 

EB.  \ 

Under  Code  Civ.  Proc.  §  738,  authorizing 
the  bringing  of  an  action  to  determine  adverse 
claims  to  real  property,  the  court  should,  in  its 
decree,  declare  and  define  the  interests  of  the 
respective  parties  as  established  by  the  evi- 
dence ;  and  a  judgment  of  nonsuit  is  improper 
where  plaintiff  establishes  any  legal  interest  in 
the  property,  although  he  fails  to  establish  that 
his  land  is  free  of  the  claim  asserted  by  de- 
fendant. 

2.  Deeds  —  Conveyance   of   Timber  — Con- 
btbuction. 

An  instrument  by  which  the  owners  of  land 
"grant,  bargain,  sell  and  convey"  all  the  timber 
standing  or  lying  on  certain  lands,  and  give  the 
vendees  10  years  in  which  to  remove  the  timber 
— the  vendees  agreeing  that,  if  the  timber  is 
not  removed  within  10  years,  they  will  pay  a 
yearly  rental  for  the  privilege  of  removing  the 
same — and  providing  that  each  of  the  parties 
will  pay  one-half  of  the  taxes  upon  the  land 
until  that  time,  constitutes  an  agreement  for 
the  absolute  sale  of  the  timber,  whether,  re- 
moved within  the  10  years  or  not,  and  the  only 
effect  of  a  failure  to  so  remove  it  is  to  give 
rise  to  the  obligation  of  the  vendees  to  pay  the 
annual  rental. 


3.  Quietino  Title— PBOTEOnoN  or  Defend- 
ant's Rights. 

Since,  under  Civ.  Code.  K  eTiS,  660,  stand- 
ing timber  la,  in  effect,  declared  to  be  real 
property,  and  since  title  thereto  may  be  tranx- 
ferred  to  and  held  by  one  who  is  not  the  owner 
of  the  land,  a  decree  quieting  title  to  land,  the 
timber  standing  on  which  has  been  conveyed  to 
another  than  the  owner  of  the  land,  should  pro- 
tect the  rights  of  the  owner  of  the  timber  by 
reserving  or  excepting  the  timber  from  its  oper- 
ation. 

Department  1.  Appeal  from  Superior 
Court,  Mendocino  Cotmty;  J.  M.  Mannon, 
Judge. 

Action  by  Andrew  Peterson  against  J.  H. 
Glbbs  and  another.  From  a  Judgment  of  non- 
suit, and  from  an  order  denying  a  new  trial, 
plaintiff  appeals.     Reversed. 

McOarvey  &  Bledsoe,  for  appellant  Mc- 
Nab  &  Hirsch,  for  respondents. 

ANOELIiOTTI,  J.  This  is  an  appeal  from 
the  Judgment  and  an  order  denying  a  motion 
for  a  new  trial.  The  trfal  wurt  granted  the 
defendants'  motion  for  a  nonsuit,  and  judg- 
ment was  thereupon  entered  that  the  plain- 
tiff take  nothing  by  bis  action,  and  that  de- 
fendants recover  their  costs. 

The  principal  question  presented  Is  as  to 
the  action  of  the  court  in  granting  defend- 
ants' motion  for  a  nonsuit 

The  action  was  commenced  July  19,  1901, 
to  quiet  plaintiff's  title  to  certain  land  In 
Mendocino  county.  Plaintiff  alleged  In  his 
complaint  that  On  July  18,  3801,  one  Op- 
penlander  was  the  owner  in  fee  simple  of 
said  laud;  that  on  said  day  Oppenlander 
sold  and  conveyed  the  same  to  him ;  and  that 
he  ever  since  has  been,  and  now  la,  the 
owner  In  fee  simple  and  in  possession  of  all 
thereof.  He  further  alleged  that  the  defend- 
ants claim  an  interest  therein  adverse  to 
him,  bnt  that  such  claim  was  without  any 
right  whatever.  He  asked  that  the  defend- 
ants be  required  to  set  forth  all  adverse 
claims  asserted  by  them,  that  such  claims  be 
determined  by  the  decree,  and  that  it  be 
adjudged  that  defendants  have  no  estate  or 
interest  In  the  property.  The  defendants,  by 
their  answer,  filed  Jannary  15,  1902,  denied 
that  plaintiff  was  the  owner  in  fee  or  in  pos- 
session of  any  part  of  said  land,  and  admit- 
ted and  alleged  that  they  claimed  an  interest 
therein,  to  the  extent  that  they  are  the  "ab- 
solute owners  of  all  the  timber  upon  the 
above-mentioned  premises,  whether  standing, 
lying,  or  growing,"  with  the  right  to  do  all 
things  on  said  land  which  might  be  necessary 
for  the  purpose  of  manufacturing  the  timber 
and  removing  the  same,  and  to  make  roads 
and  build  camps  thereon,  and  the  right  of  in- 
gress and  egress  upon  and  across  the  land, 
and  also  full  rights  of  way  for  the  purpose  of 
removing  said  tlmt>er  as  the  defendants  might 
acquire  upon  the  adjoining  land  or  lauds  in 
the  vicinity  of  the  lands  described  in  the  com- 
plaint. They  asked  for  a  decree  that  plain- 
tiff take  nothing  by  his  action,  that  it  be  de- 
creed that  defendants  a^g.^i^^^^jg^jyt^j^ 
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the  timber  upon  the  said  land,  "whether  said 
timber  be  lying,  staudlug  or  growing,"  and 
that  they  are  entitled  to  remove  the  same. 
Upon  the  trial  It  was  shown  by  plalntUT  that, 
subject  to  such  rights  as  were  possessed  by 
defendants  under  an  instrument  erecuted  by 
the  owners  of  the  land  on  December  28,  1887, 
purporting  to  grant  and  convey  the  timber 
thereon  and  on  other  lands,  he  was  the  owner 
of  all  the  land  In  dispute,  under  a  deed  of 
grant  executed  on  July  18,  1891,  by  Oppen- 
lander,  the  then  owner,  subject  to  defendants* 
rights,  and  also  that  he  had  been  in  posses- 
sion of  all  the  land  ever  since  the  date  of  his 
deed.  The  said  Instrument  of  December  28, 
1887,  was  one  whereby  the  then  owners  had 
purported  to  "grant,  bargain,  sell  and  convey" 
to  the  defendants  "all  the  timber  now  stand- 
ing, lying  or  being  on"  certain  lands  of  the 
grantors,  including  the  land  in  controversy, 
audi  in  addition  to  such  purported  grant,  con- 
tained the  following  provisions: 

"And  the  parties  of  the  first  part  promise 
and  agree  to  and  with  the  parties  of  the  sec- 
ond part,  that  they  shall  have  a  period  of  ten 
years  in  which  to  remove  the  timber  from  the 
above  described  lands,  and  they  do  covenant 
and  promise  to  allow  and  empower  the  par- 
ties of  the  second  part,  their  agents  and  serv- 
ants, to  enter  in  and  upon  the  real  estate 
upon  which  the  timber  hereby  conveyed  is 
growing  or  situate  as  above  described,  to  cut 
such  timber,  manufacture  the  same  into  lum- 
ber, and  do  all  things  upon  such  land  which 
may  be  necessary  for  the  purpose  of  manu- 
factm*ing  such  timber  into  lumber  and  the  re- 
moval thereof,  as  well  as  the  right  to  make 
roads  and  build  camps  upon  such  land,  and 
also  full  Ingress  and  egress  have  over  such  land 
for  the  removal  of  the.  timber  hereby  con- 
veyed, and  also  such  timber  as  the  parties  of 
the  second  part  may  acquire  upon  adjoining 
land  or  lands  in  the  vicinity  of  the  lands  of 
the  parties  of  the  first  part  as  described  here- 
in. The  parties  of  the  second  part  hereby 
covenant  and  agree  to  and- with  the  said  par- 
ties of  the  first  part,  that  if  the  timber  is  not 
removed  from  the  above  described  lands  with- 
in a  period  of  ten  years  that  they  will  pay  a 
yearly  rental  to  the  parties  of  the  first  part, 
of  two  hundred  dollars  a  year  thereafter  for 
the  privilege  of  removing  such  timber  from 
the  lands  of  the  parties  of  the  first  part  with 
the  covenants  and  agreements  of  the  parties 
of  the  first  part  herein  to  continue  until  all 
of  the  timber  is  removed,  and  It  is  agreed  be- 
tween the  parties  hereto  that  all  the  privi- 
leges granted  herein  are  to  continue  until 
such  timber  is  removed,  subject  to  the  provi- 
sions of  this  agreement. 

"It  is  further  agreed  by  and  between  the 
parties  hereto,  that  each  of  the  parties  here- 
to are  to  pay  one-half  the  taxes  upon  all  of 
the  foregoing  described  real  estate  that  may 
be  levied  upon  such  land  for  state,  county  or 
municipal  purposes  during  each  and  every 
year  from  the  date  hereof  until  all  the  timber 
is  removed  from  such  real  estate." 


This  instrmnent.  In  consideration  for  the 
execution  of  which  the  defendants  paid  $7,- 
000  in  cash,  was  the  sole  basis  of  defendants' 
claim.  It  had  been  duly  recorded,  and  plain- 
tiff had  full  notice  thereof.  The  deed  to  him 
contained  this  provision,  viz.:  "Excepting_ 
ahd  reserving,  however,  for  the  benefit  and' 
use  of  a  former  grantee  of  mine,  the  stand- 
ing and  down  timber  on  the  hereinafter 
granted  land,  and  the  privilege  to  worli  it  up 
and  to  remove  It  from  said  land."  At  the 
time  of  the  commencement  of  this  action,  de- 
fendants had  not  commenced  to  remove  any 
timber  from  the  land.  The  defendants,  who 
had  never  been  notified  of  the  transfer  of  the 
land  by  Oppenlander,  to  plaintiff,  had,  acting 
und^r  their  agreement,  paid  Oppenlander, 
each  year  after  the  year  1897,  the  sum  of  ^ 
$200.  Plaintiff  had  paid  all  the  taxes  on  the 
land,  but  it  did  not  appear  that  any  demand 
for  reinil-^ti-sement  had  ever  been  made  upon 
defendants.  This,  aside  from  some  evidence 
goin^  to  show  that  it  was  the  expressed  in- 
tention of  defendants  at  the  time  of  the  nego- 
tiations resulting  in  the  agreement  of  Decem- 
ber 28,  1887,  to  commence  cutting  and  remov- 
ing the  timber  in  not  to  exceed  three  yearn 
from  such  date,  was  substantially  the  case 
made  by  plalntlflT. 

Even  if  it  be  conceded  that  the  case  shows 
all  that  Is  claimed  for  It  by  defendants,  we 
are  of  the  opinion  that  the  motion  for  a  non- 
suit was  improperly  granted.  At  most,  the 
plaintiff  had 'telmply  failed  to  establish,  that 
his  land  was  free  of  all  valid  claim  on  the 
part  of  defendants.  He  had,  however,  clearly 
shown  that  he  was  the  owner  in  fee  of  the 
land,  subject  only  to  the  Interest  held  by  de- 
fendants In  the  timber  "standing,  lying  or  be- 
ing" on  said  land  on  December  28,  1887,  with 
such  rights  of  entry,  rights  of  way,  etc.,  as 
were  given  by  the  contract  of  that  date.  Al- 
though he  had  not  come  up  to  the  full  meas- 
ure of  the  allegations  of  his  complaint  as  to 
the  Invalidity  of  the  claim  asserted  by  de- 
fendants, he  had  shown  a  legal  title  In  him- 
self, sufficient  to  enable  him  to  maintain  the 
action  to  quiet  his  title  to  the  land,  such  as 
it  was,  and  to  have  the  adverse  claim  of  de- 
fendants in  regard  thereto,  fully  defined  and 
determined.  The  mere  fact  that  a  defendant 
in  an  action  brought  under  the  provisions  of 
section  738,  Code  Civ.  Proc.,  is  shown  to  have 
some  valid  interest  or  estate  in  the  property 
In  controversy,  does  not  warrant  the  denial 
of  all  -relief  to  the  plaintiff,  who  has  also 
shown  a  valid  Interest  therein.  Such  an  ac- 
tion is  brought,  as  authorized  by  the  statute, 
"for  the  purpose  of  determining"  any  adverse 
claim  that  may  be  asserted  therein  by  a  de- 
fendant to  the  land  in  controversy;  and  this 
does  not  mean  that  the  court  is  simply  to 
ascertain,  as  against  a  plaintiff  shown  to 
have  a  legal  interest,  whether  or  not  such 
defendant  has  some  Interest,  but  also  that  the 
court  shall  declare  and  define  the  Interest 
held  by  the  defendant,  if  any,  so  that  the 
plaintiff  may  have  a  decree  finally  adjudi- 
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cattng  the  extent  of  Ills  own  interest  In  tbe 
property  In  controversy.  The  object  of  the 
action  is  to  finally  settle  and  determine,  as 
between  the  parties,  all  conllictlng  claims  to 
the  property  in  controversy,  and  to  decree  to 
each  such  interest  or  estate  therein  as  be 
may  be  entitled  to.  Of  course,  If  the  plaintiff 
falls  to  show  any  legal  interest  in  the  prop- 
erty Ux  controversy,  and  as  to  which  he  as- 
serts title,  he  must  fail  altogether,  and  could 
not  complain  of  a  judgment  of  nonsuit,  but 
where  he  shows  any  legal  interest  he  is  en- 
titled to  have  that  interest  declared  by  the 
court  See,  generally,  upon  the  nature  and 
object  of  the  statutory  action  to  quiet  title, 
Stoddart  v.  Burge,  53  Cal.  3{>4;  People  v.  Cen- 
ter, 66  Cal.  551,  5  Pac.  263,  6  Pac.  481;  Pen- 
nle  v.  Hlldreth,  81  Cal.  127,  22  Pac.  398;  Ca»- 
tro  V.  Barry,  79  Cal.  443,  21  Pac.  946;  Bul- 
wer  C.  S.  Mining  Co.  v.  Standard  S.  M.  Co., 
83  Cal.  589,  23  Pac.  1102;  Quint  v.  McMullen, 
103  Cal.  381,  37  Pac.  381.  By  the  order  grant- 
ing a  nonsuit  tbe  plaintiff  was,  in  efTect,  de- 
clared to  have  no  legal  Interest  whatever  in 
the  property  In  controversy.  This  was,  of 
course,  erroneous. 

As  the  case  made  by  plaintift  showed  him 
to  be  tbe  owner  of  -the  land  in  controversy, 
subject  only  to  such  interest  in  the  timber 
thereon  and  such  rights  of  enti-y  and  rights 
of  way  as  defendants  may  be  determined  to 
have  under  their  contract,  the  motion  for  a 
nonsuit  should  have  been  denied.  The  judg- 
ment must  therefore  be  reversed,  in  order 
that  the  conflicting  claims  of  the  parties  to 
the  land  in  controversy  may  be  fully  and 
finally  determined  and  settled  by  a  decree. 

Counsel  have  on  this  appeal  discussed  the 
question  as  to  the  proper  construction  of  the 
written  instrument  under  which  defendants 
claim  an  interest  in  the  real  property  in- 
volved in  this  action.  It  was  upon  tbe  the- 
ory that  this  instrument  showed  mi  absolute 
sale  of  all  the  timber  "standing,  lying  3nd  be- 
ing" on  tbe  land  at  the  date  thereof;  that  the 
learned  judge  of  the  court  below  granted  the 
motion  for  a  nonsuit.  It  is  proper  that  we 
should  say,  for  the  guidance  of  the  court  on 
a  new  trial,  that,  in  our  judgment,  this  was 
a  correct  construction  of  the  .instrument.  It 
is  true  that  tbe  timber  was  sold  in  contemt 
plation  of  its  removal  from  the  land,  and  that 
it  was  the  understanding  of  all  parties  that 
it  should  be  so  removed.  -  While  there  is  much 
apparent  conflict  in  the  decisions  as  to  the 
proper  construction  of  a  contract  for  the  sale 
of  standing  trees  to  be  removed,  it  is  well 
settled  that  such  a  sale  may  be  absolute,  and 
the  agreement  to  remove  within  a  specified 
or  reasonable  time  merely  a  covenant,  in 
which  case  the  timber  remains  the  property 
of  the  purchaser,  although  not  removed  with- 
in the  specified  time.  See  28  Am.  &  Eng. 
Ency.  of  Law,  541  (2d  Ed.);  Hoit  v.  Stratton 
Mills,  54  N.  H.  109,  20  Am.  Rep.  119.  The 
question  In  each  case  is  as  to  what  is  the 
contract  l)€tween  the  parties.  Here  there  is 
absolutely  nothing  in  the  terms  of  the  agree- 


ment which  can  be  construed  as  making  the 
removal  of  the  timber  a  condition  precedent 
to  tbe  passing  of  title,  or  as  causing  delay  in 
such  removal,  beyond  the  period  of  10  years 
from  the  date  of  tbe  instrument,  or  failure 
to  pay  tbe  rental  reserved  or  one-half  tbe 
taxes,  to  operate  as  a  divesting  of  the  title 
conveyed.  The  terms  of  the  instrument  lit- 
erally signify,  an  absolute  conveyance  of  tbe 
timber,  and  there  is  nothing  in  the  provisions 
relied  upon  by  plaintUI  to  impair  the  force 
of  the  plain  words  of  present  grant  The 
provision  to  the  effect  that  the  vendees  should 
have  a  period  of  10  years  in  which  to  remove 
the  timber  that  they  had  purchased  must  be 
read  in  connection  with  tbe  provision  to  the  • 
effect  that,  if  it  is  not  removed  witliin  10 
years,  the  vendees  "will  pay  a  yeaMy  rental 
to  tbe  parties  of  the  first  part  of  two  hun- 
dred dollars  a  'year  thereafter  for  the  privi- 
lege of  removing  such  timber,"  etc.  This  pro- 
vision, together  with  the  provision  for  tbe 
payment  by  the  vendees  of  one-half  of  all 
taxes  that  may  be  levied  upon  the  land  from 
the  date  of  the  agreement  until  all  of  the 
timber  has  been  removed,  both  of  which  are 
mere  covenants  in  no  way  affecting  iiie  title, 
must  be  held  to  express  the  agreement  of  the 
parties  as  to  the  effect  of  any  failure  of  the 
vendees  to  remove  the  timber  within  the  des- 
ignated period  of  ten  years. 

Much  reliance  is  placed  by  plaintiff  upon 
certain  evidence  claimed  to  be  admissible  for 
the  purpose  of  showing  that  it  was  the  inten- 
tion of  the  parties  that  the  vendees  should 
commence  to  remove  the  timber  within  three 
years  from  the  date  of  the  agreement.  At 
most,  this  evidence  only  tended  to  show  that 
the  vendors  entered  into  this  agreement  rely- 
ing upon  tbe  statements  of  the  vendees  that 
they  expected  to  commence  the  work  of  re- 
moving the  timber  within  three  years.  It  In 
no  degree  affects  the  contract  entered  into, 
or  assists  in  the  construction  thereof.  There 
is  nothing  therein  that  Is  at  all  inconsistent 
with  the  clear  and  unambiguous  provisions 
of  tbe  contract. 

There  can  be  no  doubt  that  at  tbe  time  of 
tbe  transfer  of  the  timber  the  same  was  a 
part  of  the  realty.  Sections  658,  660,  Civ. 
Code.  Nor  .can  there  be  any  doubt  that  the 
title  to  the  standing  timber  could  be  trans- 
ferred to  and  held  by  one  who  was  not  tbe 
owner  of  the  land.  See  Sears  v.  Ackerman, 
138  Cal.  583,  72  Pac.  171.  Whether,  by  a 
conveyance  of  standing  timber  to  be  removed, 
tbe  timber  is,  in  contemplation  of  law,  sever- 
ed from  the  land  and  transformed  into  per- 
sonal property  (see  Kingslpy  v.  Holbrook,  45 
N.  II.  313,  86  Am.  Dec.  173;  Holt  v.  Stratton 
Mills,  54  N.  H.  109,  20  Am.  Rep.  110;  Purner 
v.  Plercy,  40  Md.  212,  17  Am.  Rep.  591),  or 
continues  to  be  an  interest  in  the  realty.  It 
is  clear  to  us  that,  so  long  as  it  remains  ac- 
tually affixed  to  the  land,  a  decree  quieting 
plaintiff's  title  to  the  real  property,  without 
reserving  or  excepting  such  timber  from  its 
operation,  would  cut  off  all  rights  of  the  de- 
Digitized  by  VJW^^V  IC 
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fehdants  therein.  Defendants  are  therefore 
entitled  to  have  their  rights  in  relation  to  the 
timber  fully  reserved  from  the  effect  of  any 
decree  that  may  be  made. 

The  Judgment  and  ord^  are  reversed,  and 
the  cause  remanded. 

We  concur:   SHAW,  J.;  VAN  DYKE,  J. 


(146  Cal.  7«6) 

TOWNB  V.  UNITED  ELECTRIC  GAS  & 
POWER  CO.  (L.  A.  1,430.) 

(Supreme  Court  of  California.    May  19,  1905.) 

1.  Master  at«d   Servant— Safe  Appliances 
—Use  of  Defective  Appliance. 

Deferftlant,  an  electric  light  company,  fur- 
nished its  linemen  with  several  pike  poles  (long 
poles  having  an  iron  ferale  an^  an  iron  pike 
m  the  end)  of  the  character  and  construction 
customarily  used  in  bracing  electric  light  poles 
while  removing  the  same.  One  of  these  pike 
poles  had  become  dull  at  the  point  and  unfit 
to  be  used  with  safety.  While  plaintiff  was  on 
an  electric  light  pole,  stripping  the  wires,  one 
of  his  fellow  servants  picked  up  and  used  the 
blunt  pike  pole,  which  did  not  fix  the  electric 
light  pol^e  80  as  to  properly  hold  the  same,  and 
it  in  consequence  fell,  whereby  plaintiff  was  in- 
jured. Held,  that  defendant  had  properly  ful- 
filled its  duty  of  furnishing  suitable  tools  and 
appliances,  and  the  injury  was  in  no  way  the 
result  of  its  negligence. 

2.  Same— Negligence  of  Fellow  Servant. 

The  injury  was  the  result  of  the  negligence 
of  the  fellow  servant,  who  picked  up  the  de- 
fective pole  without  observing  its  patent  defect. 
Beatty,  C.  J.,  and  Angellotti,  J.,  dissenting. 

Commissioners'  Decision.  In  Bank.  Ap- 
peal from  Superior  Court,  Los  Angeles  Coun- 
ty; M.  T.  Allen,  Judge. 

Action  by  Amos  A.  Towne  against  the 
United  Electric  Gas  &  Power  Company. 
From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals. 
Reversed. 

Oochran,  Williams  &  Phillips  and  Hnn- 
saker  &  Britt,  for  appellant  Waters  &  Wy- 
lie,  for  respondent 


COOPER,  C.  Plaintiff  recovered  judgment 
for  $2,500,  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  negligence  of  defend- 
ant while  In  its  employ  as  a  lineman.  De- 
fendant has  appealed  from  the  Judgment  and 
the  order  denying  Its  motion  for  a  new  trial. 
The  controlling  question  here  Is  as  to  wheth- 
er or  not  the  Injury  was  proximately  caused 
by  defendant's  negligence. 

The  facts  as  shown  by  the  findings  are 
substantially  as  follows:  At  the  time  of  the 
Injury  plaintiff  was,  and  for  several  months 
had  been,  in  the  employ  of  defendant  in 
Its  construction  and  repair  department  as  a 
lineman.  lie  was  one  of  a  gang  of  four 
men  under  the  superintendency  of  one 
Bevans,  who  had  directed  the  men  to  strip 
the  wires  from  and  remove  certain  electric 
light  poles,  situated  in  the  streets  of  Santa 
Monica,  which  by  reason  of  their  long  use 


were  believed  to  be  decayed  and  unsafe. 
Plaintiff  knew  the  character  of  the  work 
required  of  him,  the  dangers  attending  It 
and  the  fellow  servants  employed  to  assist 
him.  It  is  not  claimed  that  defendant  was 
negligent  In  the  seletstion  of  the  fellow  serv- 
ants. The  men  were  furnished,  among  other 
appliances,  with  two  or  three  pike  '  poles 
(which  were  about  10  or  12  feet  in  length, 
about  2  inches  in  diameter,  one  end  I>av- 
Ing  an  iron  ferule  on  it  and  an  iron  pike 
in  the  end,  about  1%  inches  in  length)  to 
be  used'  in  bracing  the  electric  light  poles 
to  be  removed,  and  to  keep  them  from  falling 
while  the  man  engaged  In  removing  the  wires 
was  up  the  pole  from  which  the  wires  were 
being  removed.  This  was  the  method  em- 
ployed to  safeguard  the  pole  from  falling  and 
to  prevent  accidents,  all  of  which  plaintiff 
knew.  All  of  the  said  pike  poles  were  of  the 
character  and  construction  usually  and 
customarily  used  for  such  purpose,  but  one 
of  said  poles  had  become  dull  at  the  point 
and  unfit  to  be  used  safely.  The  evidence 
does  not  show  that  any  of  the  other  pike 
poles  had  become  dull  or  out  of  repair,  nor 
Is  there  any  evidence  showing  that  Bevans 
or  any  of  the  mien  knew  that  the  pike  pole 
was  dull,  but  the  condition  of  the  pole  could 
have  been  ascertained  by  an  examination 
thereof.  On  the  morning  of  the  accident,  plain- 
tiff was  directed  by  Bevans  to  climb  and  clear 
the  wires  from  one  of  said  poles,  which  was 
25  feet  in  height  Bevans  also  directed  one  of 
the  men  to  brace  the  electric  light  pole  w^Ith 
a  pike  pole  on  the  unprotected  side.  The 
man  took  from  the  pike  poles,  which  were 
then  and  there  on  the  ground  within  reach, 
the  pike  pole  which  had  become  dull  and 
worn  at  the  point,  and  forced  the  barbed  por- 
tion thereof  into  the  electric  light  pole,  about 
eight  feet  from  the  ground,  and  rested  the 
other  end  of  the  pike  pole  upon  the  ground, 
for  the' purpose  of  forming  a  brace  and  hold- 
ing the  pole  in  place  after  the  wires  should 
be  removed  therefrom.  There  was  also  at- 
tached to  the  top  of  the  electric  light  pole  a 
rope,  the  other  end  of  which  was  held  on  the 
ground  by  one  of  the  gang  of  men,  for  the 
purpose  of  holding  the  electric  light  pole  In 
place  and  keeping  it  from  falling.  While  the 
electric  light  pole  was  thus  supported,  plain- 
tiff, pursuant  to  the  directions  of  Bevans, 
climbed  it  for  the  purpose  of  stripping  the 
wires.  While  plaintiff  was  at  the  top  of  the 
pole  after  he  had  stripped  the  electric  wires 
from  it,  it  fell,  and  caused  him  to  fall  to  the 
ground  and  receive  serious  injuries  by  reasou 
thereof.  The  electric  light  pole  fell  because 
it  was  decayed  at  the  ground,  and  because 
the  pike  pole,  being  dull,  did  not  penetrate 
the  electric  light  pole  a  sufficient  depth  to 
hold,  but  broke  out  or  slipped,  thus  letting 
tlie  pole  fall  to  the  ground. 

The  court  found  that  the  Injury  to  plaintiff 
was  caused  by  reason  of  the  use  of  the  pike 
pole,  which  had  become  dull  at  the  point  and 
was  not  caused  by  the  negligeQc$^C!6jr'<|ellow 
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servant  The  burden  was  upon  plaintiff  to 
prove  his  allegation  tbat  the  injury  was  caus- 
ed by  the  negligence  of  the  defendant.  The 
only  act  of  negligence  claimed  Is  that  the  de- 
fendant allowed  the  pike  pole  to  become  dull 
or  blunt  at  the  point  If  the  defendant  was 
guilty  of  negligence  or  want  of  ordinary  care, 
It  is  liable;  otherwise  not  Negligence  is  the 
breach  or  omission  of  a  legal  duty.  Donovan 
▼.  Ferris,  128  Gal.  64,  60  Pac.  519,  79  Am. 
St  Rep.  25.  It  was  the  duty  of  the  defend- 
ant to  furnish  suitable  tools  and  appliances  to 
plaintiff  and  his  fellow  servants  for  the  work 
which  they  had  in  hand.  The  court  found 
tbat  the  pike  poles  famished  "were  of  the 
character  and  construction  usually  and  cus- 
tomarily used  for  the  purpose  for  which  the 
same  were  furnished."  Therefore  there  was 
no  negligence  in  fprnishlng  tools  with  which 
the  work  was  done.  If  the  pike  pole  became 
dull  by  reason  of  use,  it  was  as  much  the 
duty  of  the  plaintiff  and  his  fellow  servants 
as  it  was  of  defendant  to  have  had  it  sharp- 
ened and  repaired,  provided  the  means  were 
furnished  by  defendant  with  which  'such  re- 
pairing could  be  done.  It  is  the  duty  of  the 
employ^  to  use  ordinary  care  and  skill,  and 
it  certainly  is  the  duty  of  the  employ^  to 
know  whether  the  tools  with  which  he  is 
working  have  become  dull  or  in  need  of 
sharpening.  Having  eyes,  he  must  use  them, 
and,  being  Informed,  hie  must  act  upon  the 
Information.  If  one  of  the  pike  poles  furnish- 
ed by  the  defendant  had  had  the  point  broken 
off  by  the  plaintiff  and  his  fellow  servants 
In  taking  down  the  xery  first  pole  they  came 
to,  and  they  bad  used  such  pike  pole  with 
the  broken  iraint  on  the  next  electric  light 
pole,  and  damage  had  been  caused  thereby, 
would  it  have  been  the  negligence  of  the  de- 
fendant? Would  defendant  have  to  have  one 
man  employed  for  the  special  purpose  of 
watching  the  points  of  each  pike  pole,  an- 
other for  the  purpose  of  watching  each  guy 
rope,  and  another  for  the  purpose  of  watching 
the  steel  points  attached  to  the  shoes  of  the 
climber  of  the  poles?  We  think  tbat  a 
reasonably  prudent  employer  would  have 
performed  his  duty  by  furnishing  proper  pike 
poles,  and  that  a  reasonably  prudent  employ^ 
would  not  use  a  pike  pole  after  the  point  had 
become  dull  and  blunt 

In  the  case  of  Webber  v.  Piper,  109  N.  Y. 
496,  17  N.  E.  216,  where  the  injury  was 
caused  by  a  circular  saw,  dull  from  use,  the 
court  said:  "A  master  builder  might  furnish 
proper  tools  to  his  workmen,  but  it  would 
not  be  his  duty  to  sharpen  every  chisel  as  it 
became  dull,  or  set  eveiy  saw  when  the  need 
arose." 

In  Cregan  v.  Marston,  126  N.  T.  568,  27  N. 
R  952,  22  Am.  St  Rep.  854,  it  was  said  to 
be  the  duty  of  the  master  to  furnish  safe 
appliances,  and  "that  is  the  master's  right 
and  duty;  but  the  servant  who  uses  them 
can  and  should  keep  them  in  order  for  their 
proper  and  safe  dally  use,  when  furnished 
witb  the  necessary  means  of  so  doing,  and 


when  perfectly  capable  of  correcting  the  de- 
fect" 

In  Bailey's  Personal  Injuries,  vol.  1,  $  259, 
it  is  said:  "The  general  rule  does  not  apply 
to  defects  arising  in  the  "daily  use  of  an  ap- 
pliance which  are  not  of  a  permanent  char- 
acter, and' do  not  require  the  help  of  skillful 
mechanics  to  repair,  but  which  may  easily  be 
and  usually  are  repaired  by  the  workmen, 
and  to  repair  which  proper  and  suitable  ma- 
t^als  are  supplied." 

In  the  late  case  of  Helling  v.  Schindler 
(filed  November  11,  1904)  78  Pac.  710,  in 
which  the  injury  was  alleged  to  have  been 
caused  by  the  reason  of  the  dullness  of  the 
knives  of  a  buzz  planer,  the  cases  referred  to 
above  were  cited  with  approval  by  this  court 
and  It  was  there  said:  "We  are  of  the  opin- 
ion that  it  is  clear  that  any  such  mere  dull- 
ness of  the  knives  in  the  planer  in  question, 
produced  by  the  ordinary  use  thereof,  as 
might  be  sufSciently  remedied  by  the  use  of 
a  file  in  the  hands  of  one  of  the  employes, 
was  a  defect  of  such  a  nature  that  the  em- 
ployer could  not  be  held  responsible  therefor, 
in  the  absence  of  other  circumstances." 

It  was  the  duty  of  the  fellow  servant  using 
the  pike  pole  to  have  selected  and  used,  from 
"said  pike  poles  then  and  there  on  the 
ground,"  one  fit  and  proper  to  be  used.  In 
picking  up,  selecting,  and  using  the  dull  pike 
pole,  without  Io6king  at  the  point,  when  oth- 
ers were  within  reach,  the  fellow  servant  by 
his  negligence  caused  the  injury  to  plaintiff. 
It  is  said  in  Sherman  and  Redfield  on  Negli- 
gence (5th  Ed.)  g  195:  "The  master  performs 
his  whole  duty  by  using  as  much  care  in  fur- 
nishing instrumentalities  for  the  use  of  his 
servants  as  a  man  of  ordinary  prudence,  in 
the  same  line  of  business,  acting  with  a  pru- 
dent i-egard  to  his  own  safety,  would  use  in 
supplying  similar  things  to  himself,'  if  he 
were  doing  the  work.  He  Is  not  in  fault 
without  proof  of  notice  of  the  defect,  nor  as 
to  repairs  and  replacements,  until  he  has  had 
a  reasonable  time  after,  or  constructive  no- 
tice, to  perform  his  duty.  The  master  is  not 
eicpected  to  stand  over  each  servant  every  mo- 
ment, to  discover  instantly  a  defect  in  good 
materials  and  tools,  caused  by  their  careless 
use.  Nor  Is  he  bound  to  keep  such  a  close 
watch  over  the  details  of  the  work  as  to  en- 
able him  to  repair  every  deterioration  in  in- 
strumentalities of  work,  resulting  from  a 
servant's  use  thereof,  as  soon  as  it  occurs. 
•  •  *  A  master  who  has  provided  an  am- 
ple supply  of  proper  appliances  ready  at  hand 
Is  not  necessarily  responsible  to  a  servant  for 
the  neglect  of  a  fellow  servant  to  use  such 
appliances." 

In  the  late  case  of  Amburg  v.  Paper  Co.,  97 
Me.  327,  54  AO.  765,  the  plaintiff  was  injured 
by  the  falling  of  a  heavy  iron  press  roll,  caus- 
ed by  a  fellow  servant  selecting  and  using  an 
inch  rope,  which  broke  in  lowering  the  roll. 
Instead  of  using  a  larger  and  stronger  one 
which  was  within  his  reach.  The  court  held, 
the  master  not  at  fault  a;^iJ^[j^c^lJB(eji(^»[^ 
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be  that  of  a  fellow  servant.  The  court  said: 
"It  is  to  be  assumed  In  such  case,  and  the 
master  has  a  right  to  assume,  that  the  serv- 
ants will  use  the  means  for  renewal  and  re- 
pair which  the  master  has  placed  at  their 
hands,  and  that,  if  ropes  become  worn  and 
unsuitable,  others  wilt  be. selected  in  their 
stead  out  of  the  supply  furnished  foik  them 
by  the  master ;  and  if  the  servant  whose  duty 
it  Is  to  make  the  selection  is  negligent  in  so 
doing,  and  selects  an  unsuitable  or  unsafe 
one,  it  Is  not  the  negligence  of  the  master,  but 
it  is  the  negligence  of  a  servant,  for  which 
the  master  is  not  responsible." 

In  Ilefferen  v.  Northern  Pacific  Railroad 
Co.,  45  iMinn.  471,  48  N.  W.  1,  526,  it  was  held 
that  a  father  could  not  recover  damages  for 
inlfury  tx>  his  minor  son  caused  by  the  use  of 
a  worn  and  battered  side  set,  from  which  a 
thin  scale  of  steel  flew  into  the  son's  eye. 
The  side  set  was  selected  and  used  by  a  fel- 
low servant  when  others  were  provided.  The 
court  said:  "The  defect  and  whatever  risk 
there  may  have  been  nvere  perfectly  appar- 
ent; and  if  a  workman  should,  of  his  own 
choice  and  unnecessarily,  use  a  tool  thus 
plainly  defective,  when  others  werS  provided 
for  bis  use,  he  is  not  absolved  from  the  conse- 
quences of  his  own  choice.  It  cannot  be  said 
to  be  the  duty  of  a  master,  under  ordinary 
circumstances,  who  provides  and  keeps  proper 
tools  for  the  use  of  his  servants,  to  see  to  it 
that  all  such  as  from  use  become  obviously 
unfit  for  service  are  removed  beyond  the 
reach  of  his  servants.  The  servant  is  no  less 
bound  to  be  careful  concerning  his  own  safety 
than  is  the  master,  and  where  proper  instru- 
ments are  provided  for  the  use  of  the  serv- 
ants, and  their  ordinary  duties  require  and 
enable  them  to  select  such  as  are  suitable, 
they  must  act  with  reasonable  discretion. 
Under -such  circumstances,  it  is  a  want  of 
reasonable  discretion  for  them  to  act  blindly 
upon  the  assumption  that  none  of  the  imple- 
ments will  ever  become  dull  or  worn,  or  oth- 
erwise obviously  defective.  All  human  expe- 
rience Is  to  the  contrary." 

The  above  case  was  followed  and  approved 
In  Ling  v.  St.  Paul  M.  &  M.  Ry.  Co.,  50  Minn. 
160,  52  N.  W.  378,  where  it  was  held  that  the 
master  was  not  responsible  for  damages  caus- 
ed by  the  falling  of/ a  heavy  flue  sheet,  which 
fell  by  reason  of  a  fellow  servant  selecting 
and  using  a  defective  iron  hook  when  proper 
ones  were  within  reach  and  accessible. 

Where  damages  were  caused  to  a  servant 
by  a  sledgehammer  that  had  become  cracked 
and  battered  by  use,  and  there  were  other 
sound  and  safe  ones  at  band,  which  the  serv- 
ant might  have  selected  and  used,  the  master 
was  held  not  liable,  and  the  negligence  that 
of  the  servant.  Rawley  v.  Colliau,  90  Mich. 
31,  51  N.  W.  350.  So  where  a  molder  was  in- 
jured by  the  escape  of  heated  metal  from  a 
mold,  caused  by  the  selection  and  use  by  a 
fellow  servant  of  a  defective  flask  In  making 
the  mold,  where  numerous  flasks  were  on 
hand  for  use  that  were  not  defective,  the  mas- 


ter was  held  not  liable.  Kehoe  ▼.  Allen,  92 
Mich.  464,  52  N.  W.  740,  31  Am.  St  Rep.  608. 
And  where  plaintiff  was  badly  Injured  by  a 
defective  rope  breaking  while  lifting  a  heavy 
piece  of  machinery,  the  rope  being  selected  by 
a  fellow  servant,  when  proper  ones  were 
within  reach,  the  defendant  was  held  not  lia- 
ble. Prescott  V.  Ball  Engine  Co.,  176  Pa.  459, 
35  Atl.  224,  53  Am.  St  Rep.  683.  The  court 
there  said:  "We  see  no  reason  to  doubt  that 
the  rigger  was  a  vice  principal,  and  as  such 
charged  with  the  duty  of  keeping  ropes  on 
band,  some  of  which  should  be  at  all  times 
suitable  for  use.  But  It  was  not  his  duty  to 
select  the  rope  to  be  used  on  each  occasion 
when  a  rope  was  wanted.  If  good  ropes  were 
in  stock,  and  a  poor  one  was  used  because  of 
haste  or  carelessness  or  mistake  of  judgment, 
it  was  not  the  fault  of  the  rigger  as  vice 
principal,  but  of  the  workmen  themselves, 
and  the  Injury  suffered  because  of  the  unsuit- 
able rope  could  not  give  the  Injured  person  a 
cause  of  action  against  his  employer.  In  the 
nature  of  things,  the  ropes  will  wear  from 
using.  ♦  *  •  If  a  poor  one  was  used  when 
a  good  one  was  within  reach,  this  was  negli- 
gence, and,  whether  chargeable  to  the  plain- 
tiff or  to  a  co-employfi,  it  relieves  the  defend- 
ant from  all  liability  for  the  Injm-y  sustain- 
ed." 

A  case  directly  in  point  Is  Carroll  v.  West- 
em  Union  Telegraph  Co.,  160  Mass.  152,  35 
N.  E.  456.  There  the  plaintiff  was  injured  by 
the  falling  of  a  telegraph  pole,  caused  by  the 
use  of  a  shovel  in  supporting  the  pole,  instead 
of  using  a  proper  appliance  called  a  "dead- 
man."  The  end  of  the  deadman  broke,  and, 
instead  of  getting  another  like  Implement, 
the  fellow  servant  picked  up  and  used  a 
shovel.  The  defendant  was  held  not  liable, 
and  the  court  said:  "The  short  answer  is 
that  there  is  no  evidence  that  the  defendant 
did  not  furnish  a  sufficiency  of  proper  tools 
at  the  depot  from  which  those  which  were 
used  were  taken,  or  within  convenient  reach, 
and  that,  when  proper  appliances  of  this  sort 
are  furnished  by  the  employer  within  conven- 
ient reach  in  a  case  like  the  present,  he  has 
done  his  whole  duty,  and  is  not  bound  to  see 
that  every  gang  of  workmen  takes  as  many 
tools  as  the  event  may  show  to  have  been  de- 
sirable." See  the  following  authorities  in  sup- 
port of  the  same  principle:  Thyng  v.  Fitch- 
burg  Railroad,  156  Mass.  13,  30  N.  E.  169,  32 
Am.  St.  Rep.  425;  New  Omaha  Thomson- 
Houston  Electric  Light  Co.  v.  Rombold  (Neb.) 
97  N.  W.  1030 ;  Cregan  v.  Marston  et  al.,  126 
N.  Y.  568,  27  N.  E.  952.  22  Am.  St.  Rep.  854 ; 
Burns  v.  Sennett,  99  Cal.  303.  33  Pac.  916; 
Callan  v.  Bull,  113  Cal.  593,  45  Pac.  1017. 

In  the  late  case  of  Kerrigdn  v.  Market  St 
Ry.  Co.,  138  Cal.  500,  71  Pac.  621.  the  plain- 
tiff was  injured  by  the  falling  of  a  lot  of  ties 
in  front  of  defendant's  car,  which  carried 
plaintiff  with  them  under  the  car,  the  falling 
being  caused  by  the  sudden  stoppage  of  the 
car,  and  the  stakes  in  front  of  the  ties  being 
too  short  and  not  of  sufficient  sti-engtb  to 
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hold  the  ties.  Defendant  had  plenty  of  prop- 
er stakes  on  band,  within  reach  of  plalntift 
and  his  fellow  servants,  which  they  could 
have  selected  and  used,  but  did  not  do  so.  It 
was  held  that  it  was  not  the  duty  of  defend- 
ant to  adjust  and  place  the  proper  stalces  on 
the  car  in  front  of  the  ties.  The  case  of  Wall 
V.  Marshutz,  138  Cal.  522,  71  Pac.  692,  is  not 
in  conflict  with  the  rule  as  adopted  In  this 
case.  In  that  case  there  was  evidence  tend- 
ing to  show  that  the  appliance,  on  iron  clamp, 
was  defective,  and  that  the  injury  was  caus- 
ed by  such  defective  appliance.  It  was  there 
said,  in  speaking  of  the  selection  of  tools  or 
appliances  by  fellow  servants,  that  the  rule 
applies  "only  to  cases  where  the  selection  of 
the  tools  used  in  the  work  devolves  upon  the 
employes  engaged  In  the  work  generally,  one 
of  whom  is  the  person  Injured,  and  not  where 
it  devolves  exclusively  upon  the  foreman  of 
the  work."  In  the  case  at  bar  the  selection 
of  the  pike  pole  devolved  upon  the  employes 
generally.  It  was  not  the  duty  of  the  fore- 
man to  go  from  one  squad  of  men  to  another, 
simply  for  the  purpose  of  picking  up  &  pike 
pole  from  the  ground  and  handing  it  to  the 
man  about  to  use  it  The  men  using  the  pike 
poles  were  fully  as  competent  as  the  foreman 
to  select  and  use  proper  ones.  Defendant  per- 
formed its  duty  when  it  furnished  the  usual 
proper  and  safe  appliances. 

Respondent  places  much  stress  upon  Sil- 
velra  v.  Iversen,  128  Cal.  187,  60  Pac.  687. 
In  that  case  the  contention  of  plaintitT  was 
that  "the  reefing  pennant  was  rotten,  and 
that  it  broke,  to  his  injury;  and  that  in  this 
respect  defendants  failed  in  their  duty,  as 
his  employers,  to  provide  safe  appliances 
with  which  to  do  his  work."  The  question 
as  to  the  selection  of  a  defective  implement 
by  a  fellow  servant  where. proper  ones  are 
furnished  and  on  hand  is  not  discussed.  We 
have  found  no  case  that  sustains  the  plain- 
tilTs  contention,  here. 

The  Judgment  and  order  should  be  revers- 
ed. 

We  concur:  HARRISON,  0.;  CHIPMAN,  a 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  Judgment  and  order  are  reversed: 
VAN  DIKE,  J.;  HENSHAW,  J.;  McPAR- 
LAND,  J.;  LORIGAN,  J. 

SHAW,  J.  I  concur.  The  case  of  Wall  t. 
Marshutz  may  be  further  distinguished.  In 
the  case  at  bar  the  employer  did  actually  fur- 
nish to  the  employes  a  number  of  pike^poles 
to  be  used  when  required.  The  points  of  the 
pikes  woul.d  gradually  become  blunt  by  use, 
and  It  was  manifestly  the  duty  of  the  em- 
ployes generally,  and  an  implied  condition  of 
the  contract  of  each,  first,  to  observe  when 
one  became  too  blunt  to  be  safely  used,  and 
either  to  repair  them  in  that  respect  or  return 
them  to  the  employer  for  that  purpose;  and, 
secondly,  when  selecting  one  for  use,  to  ex- 
amine their  condition  and  select  one  that  was 


fit.  In  these  respects  the  case  Is  similar  to 
Helling  v.  Scbindler,  cited  in  the  principal 
opinion.  In  Wall  v.  Marshutz  the  diCterent 
kinds  of  clamps  for  use  were  not  ftirnished 
to  the  employes  generally,  but  were  kept  in 
a  place  apart  from  the  place  of  use,  and  were 
selected  by  the  foreman,  and  it  was  his  par- 
ticular duty  to  select  the  sort  of  clamp  best 
adapted  for  the  work  in  hand.  The  other 
employes  were  under  no  duty  in  respect  of 
such  selection. 

ANGELLOTTI,  J,  I  dissent.  This  case  Is 
clearly  distinguishable  from  Helling  v. 
Scbindler  and  kindred  cases  cited  in  the  opin- 
ion. Those  were  cases  where  the  implement 
became  defective  during  the  use  ^thereof  by 
certain  employes,  and  the  defect  was  incident 
to  and  caused  by  the  use  thereof  by  them, 
and  was  of  such  a  nature  that  the  employes 
actually  using  the  Implement  were  bound  to 
contemplate  and  take  notice  thereof.  Such 
cases  are  not  applicable  where,  as  here,  the 
tools  and  Implements  used  by  the  men  were 
delivered  by  the  employer  to  his  employes  on 
the  morning  of  the  accident,  and,  at  the  time 
of  such  delivery  by  the  employer,  one  of 
them  was  defective  and  unfit  for  use.  The 
trial  court  found  this  to  be  the  condition  of 
affairs  here,  and  that  the  accident  was  due 
to  such  defective  condition.  It  further  ap- 
pears from  the  findings  that  the  defect  was 
of  such  a  nature  that  it  would  be  observed 
only  on  a  careful  examination.  We  have 
thus  simply  a  case  where  the  employer  fur- 
nished to  bis  employes  an  appliance  defect- 
ive and  unfit  for  use,  and  the  defect  was  not 
obvious.  The  fact  that  other  appliances  of 
a  similar  character  in  good  condition  were 
furnished  at  the  same  time  cannot  affect  the 
question  here  presented.  The  employes  had 
the  right  to  assume  that  all  the  tools  and  im- 
plements delivered  to  them  by  their  employ- 
er for  immediate  use  by  them  were,  at  the 
time  of  such  delivery,  in  a  reasonably  safe 
condition  for  such  use,  unless  the  defect  was 
obvious.  To  hold  otherwise  appears  to  me 
to  seriously  encroach  upon  the  rule  as  to  the 
duty  of  the  employer  to  furnish  implemeuta 
reasonably  sufficient  for  the  purposes  in- 
tended. 

BEATTY,  C.  J.  I  dissent  According  to 
the  findings  of  the  superior  court,  Bevans 
was  not  simply  the  foreman  of  the  gang  of 
men  engaged  in  removing  the  pole  which  fell; 
he  was  foreman  of  defendant's  construction 
and  repair  department,  and  "all  of  said 
pikes  and  poles  were  under  the  charge  and 
care  of  said  Bevans,  whose  duty  it  was, 
among  other  things,  to  see  tliat  the  same 
were  kept  in  repair."  As  I  understand  the 
other  findings,  the  two  or  three  pike  poles 
furnished  this  gang  of  men  were  issued  by 
him  as  beiug  all  of  them  fit  for  use  as  bra- 
ces. There  is  no  evidence  and  no  finding  that 
any  one  of  them  was  in  better  condition  than, 
the  one  used,  and  the  f«§|ij^jyjftJyl^jsaMH^lC 


128 


81  PACIFIC  EEPOBTBB. 


(CaL 


could  only  have  been  ascertained  by  a  careful 
examination.  By  this  I  do  not  understand 
that  it  required  any  prolonged  or  critical  in- 
spection of  the  point  of  the  pike  to  discover 
its  actual  condition,  but  rather  that  it  re- 
quired some  nicety  of  judgment  to  decide 
trhen  one  of  these  pikes  had  reached  that 
degree  of  dullness  to  cause  it,  after  being 
"forced  into  the  pole,"  to  slide  along  the 
grain  of  the  wood  and  Bpllnter  out,  Instead 
of  penetrating  further  when  the  weight  of 
the,  pole  was  thrown  against  it.  If  it  did  re- 
quire such  nicety  of  judgment  to  determine 
that  the  appliance  was  jinsafe,  it  is  an  un- 
warranted assumption  to  say  the  plaintiff  and 
bis  fellow  servants  were  bound  to  take  notice 
of  tbe  fact,  when  the  foreman  especially 
charged  with  tbe  custody  and  repair  of  tbe 
pikes  bad  issued  it  for  his  use.  I  find  no  dis- 
tinction in  principle  between  this  case  and 
Wall  V.  Marsbutz.  Bevans  here,  as  much  as 
Walsh  in  that  case,  was  specially  charged 
with  the  duty  of  selecting  the  proper  appli- 
ance for  the  work  in  band,  and  when  be  de- 
livered three  pikes  to  plaintiff  and  bis  fellow 
servants,  to  be  used  in  tbe  work  to  be  done, 
It  was  an  assurance,  not  that  among  them 
they  would  .find  one  or  two  fit  for  use,  but 
that  they  were  all  fit  for  use;  and,  consider- 
ing bis  position  and  his  duties,  they  were 
Justified  In  trusting  to  bis  judgment,  unless 
bis  mistake  was  apparent,  and  that  does  not 
appear. 

(146  Cal.  739) 

LEAN  V.  GIVENS.     (S.  F.  3.118.)* 
(Supreme  Court  of  California.    May  17,  1905.) 

1.  ExBcrrrioN— Levy— Lien  of  Levt— Home- 
BTEAD— Lien  on  Excess. 

Code  Civ.  Proc.  §  681,  so  far  modifies  the 
common  law  that  the  only  means  of  enforcing 
a  judgment  is  by  execution ;  and,  under  section 
688,  land  may  be  taken,  as  well  as  personal 
property,  in  the  same  manner  as  upon  a  writ  of 
attachment,  but  it  is  not  affected  by  the  execu- 
tion until  there  is  a  levy.  The  levy  Is  by  section 
688  made  in  the  same  manner  as  upon  an  at- 
tachment, by  filing  with  the  county  recorder  a 
copy  of  the  writ,  with  a  notice,  etc.  Civ.  Code, 
i  1240,  declares  that  the  excess  in  value  of  the 
homestead  property  over  and  above  the  exemp- 
tion allowed  is  subject  to  execution.  Sections 
1245-1261  provide  a  plan  whereby  tbe  excess 
may  be  subjected  to  sale,  but  the  levy  on  the 
property  covered  by  the  homestead  declaration 
must  be  made,  as  the  firat  step  in  the  proceed- 
ing to  subject  the  excess  to  the  payment  of  the 
judgment.  Held,  that  where  an  execution  levy 
Is  made  on  land  embraced  in  a  valid  declaration 
of  homestead,  the  judgment  not  being  a  lien, 
the  levy  creates  a  lien  conditionally,  to  become 
alxsolute  in  the  event  that  it  is  determined  In 
proceedinifs  under  sections  1245-1261  that  an 
excess  exists,  and  a  purchaser  after  the  levy 
takes  subject  to  such  lien. 

2.  Homestead  —  Execution  —  Exemption— 
Detebmination  of  Excess— Hepobt  or  Ap- 
PBAisEBS— Notice. 

Civ.  Code,  8§  1245-1261,  provides  a  plan 
whereby,  when  land  claimed  as  a  homestead  is 
levied  on,  the  excess  of  value  over  the  exemp- 
tion may  be  subject  to  sale  on  execution ;  and 
section  1254  provides  that,  on  the  report  of  the 

•Rehearing  denied  June  16,  1906. 


appraisers,  if  it  appears  that  tha  knd  exceeds 
in  value  the  exemption,  and  that  It  cannot  be 
divided,  the  court  must  direct  its  sale  under 
execution.  Held,  that  where  a  homestead  claim- 
ant was  not  the  head  of  a  family,  and  the  ap- 
praisers reported  that  the  property  could  not  be 
divided,  there  was  no  necessity  for  a  notice  of 
the  hearing  of  the  report  of  the  appraisers. 
3.  Same— Abandonment  of  Pboceedinqs. 

The  fact  that  there  was  16  months'  delay 
after  the  levy  of  an  execution  on  a  homestead 
before  proceedings  were  talsen  under  Civ.  Code, 
|§  124i>-1258,  providing  a  method  for  subject- 
mg  to  execution  the  excess  of  value  over  the 
exemption,  did  not  show  an  abandonment;  a 
part  of  the  delay  being  explainable  by  the  pend- 
ency of  a  suit  to  enjoin  execution  sale. 

Department  1.  Appeal  from  Soperior 
Court,  Santa  Clara  County;  A.  L.  Bbodes, 
Judge. 

Action  by  Walter  J.  Lean  against  J.  A. 
Glvens.  From  an  order  in  a  proceeding  un- 
der Civ.  Code,  ii  1245-1258,  directing  a  sale 
of  certain  lands  on  execution,  defendant  ap- 
peals.   Affirmed. 

A.  H.  Jarman,  for  appellant  Gbas.  W. 
Davison  and  J.  H.  Bussell,  for  respondent 

SHAW,  J.  This  is  an  appeal  by  tbe  de- 
fendant from  an  order  of  tbe  superior  court 
in  a  proceeding  under  the  provisions  of  sec- 
tions 1245  to  1258,  inclusive,  of  tbe  Civil 
Code,  directing  tbe  sale  on  execution  of  cer- 
tain lands  held  by  tbe  judgment  defendant 
as  a  homestead.  Tbe  judgment  defendant, 
Juliet  H,  Stark,  was  not  the  bead  of  a  fam- 
ily, and  consequently  tbe  amount  of  tbe 
homestead  exemption  was  only  $1,000.  The 
judgment  was  entered  and  docketed  on  Octo- 
ber 23,  1899,  and  tbe  homestead  was  selected 
prior  to  that  date.  The  appraisement  made 
in  tbe  iwoceedlng  showed  the  property  com- 
prising tbe  homestead  to  be  worth  f4,700. 
The  execution  was  levied  on  the  property  on 
November  4,  1899,  and  an  attempt  was  made 
to  sell,  upon  tbe  claim  that  tbe  homestead 
was  invalid.  This  sale  was  enjoined,  and 
final  judgment  was  made  in  tbe  injunction 
suit  on  May  18,  1900,  prohibiting  the  judg- 
ment plaintiff  from  enforcing  the  levy  other- 
wise than  by  proceedings  under  Civ.  Code, 
§8  1245-1258,  inclusive.  On  May  2,  1900,  the 
judgment  defendant  sold  and  conveyed  the 
land  to  the  appellant,  Glvens,  and  on  Octo- 
ber 12,  1900,  the  judgment  was  assigned  to 
the  respondent  Walter  J.  Lean.  The  peti- 
tion for  the  appointment  of  appraisers  un- 
der section  1245,  Civ.  Code,  was  not  filed  bi 
tbe  superior  court  of  tbe  county  until  March 
5,  1901. 

There  is  thus  presented  the  question  wheth- 
er or  not  the  levy  of  an  execution  on  prop- 
erty described  in  a  declaration  of  .homestead, 
which  exceeds  in  value  tbe  amount  of  the 
homestead  exemption,  creates  any  lien  on 
tbe  land,  so  far  as  tbere  is  an  excess  over  the 
homestead  exemption.  We  refer  to  tbe  lien 
of  the  levy  as  distinct  from  tbe  judgment 
lien,  because  in  Lubbock  v.  McMann,  82  Cal. 
230,  22  Pac.  114.5.  16  Am.  St  Eep.  108,  it  ap- 
pears to  have  been  t^l^gJlji^t^^j^l^Mftls 
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not  a  Hen  on  any  part,  either  In  extent  or 
value,  of  the  homestead  premises,  even  In 
cases  where  there  is  an  excess  in  value  above 
the  homestead  exemption.  This  Is  contrary 
to  the  mle  in  other  states.  In  which  the  ex- 
tent of  the  exemption  of  the  homestead  Is 
measured  by  a  c»taln  limited  value.  See 
note  to  Vanstory  v.  Thornton,  34  Am.  St.  Rep. 
505.  In  several  other  cases  in  this  state, 
where  the  fact  of  there  being  an  excess  in 
value  was  not  apparent,  the  court  has  stated 
in  general  terms  that  a  judgment  is  not  a  Ueu 
upon  property  embraced  in  a  valid  declara- 
tion of  homestead.  Dam  v.  Zlnk,  112  Cal.  92, 
44  Pac.  331;  Sanders -v.  Kussell,  86  Cal.  120, 
24  Pac.  852,  21  Am.  St.  Rep.  20;  Barrett  v. 
Sims,  59  Cal.  015;  Bowman  v.  Norton,  16 
CaL  218;  Ackley  v.  Chamberlain,  16  Cal. 
181,  76  Am.  Dec  516. 

Conceding,  for  the  purjioses  of  this  case, 
that  the  judgment  is  not  even  a  provisional 
or  conditional  lien  on  the  possible  excess  in 
value,  we  are  of  the  opinion  that  the  levy  of 
an  execution  on  the  property  establishes  a 
lien  thereon  to  the  extent  of  the  excess  over 
the  homestead  exemption  which  may  ulti- 
mately, by  proper  proceedings  under  the  Civil 
Code,  be  determined  to  exist,  and  that  the 
substituted  defendant,  GIvens,  having  pur- 
chased after  the  levy,  took  the  land  subject 
to  the  right  of  the  judgment  plaintiff  to  have 
It  sold  upon  such  proceedings. 

The  rule  at  common  law  was  that  an  exe- 
cution was  a  lien  on  personal  property  from 
the  time  of  Its  issuance,  although  there  was 
no  levy.  2  Freeman  on  Ex.  f§  199,  200.  But 
at  common  law  neither  a  judgment  nor  an 
execution  was  a  lien  on  land,  and  the  method 
of  applying  the  land  of  the  judgment  debtor 
to  the  satisfaction  of  a  judgment  was  by 
means  of  a  writ  of  elegit,  whereby  the  officer, 
after  exhausting  the  pertonal'  property,  could 
seize  the  land,  and  apply  the  rents  and  prof- 
Its  of  one-half  thereof  upon  the  writ  3  Free- 
man on  Ex.  $  370.  The  common  law  is  in 
force  in  this  state,  except  as  modified  by 
statute  or  the  Constitution.  Pol.  Code,  § 
4468.  It  has  been  so  far  modified  by  the 
Ojde  that  the  only  means  of  enforcing  a 
judgment  for  money  is  by  writ  of  execution 
.(Code  Civ.  Proc.  |§  681,  683),  and  that  land 
may  be  taken  on  the  execution  as  well  as  per- 
8<mal  property  (Code  Civ.  Proc.  }  688).  The 
real  estate  of  a  Judgment  debtor  Is  "liable 
to  execution,"  and  "may  be  attached  on  exe- 
cution" in  the  same  manner  as  upon  a  writ 
of  attachment,  but  it  is  not  affected  by  the 
execution  until  there  is  a  levy.  Id.  The  ef- 
fect of  these  provisions,  in  connection  with 
the  common  law  in  force,  Is  to  enlarge  the 
execution,  by  making  it  enforceable  against 
land,  and  to  make  it,  when  levied,  a  lien  or 
charge  on  the  land.  Where  the  judgment  is  a 
lien  on  the  land  there  is  no  real  necessity 
for  a  formal  lery,  as  it  adds  nothing  to  the 
effect  of  the  sale  on  execution.  Lehnhardt 
r.  .Tennings,  119  Cal.  195,  48  Pac.  56,  51  Pac. 
195.    But  where  the  Judgment  Is  not  a  Hen 
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the  property  Is  not  taken  on  execution  until 
there  is  a  levy,  and  the  Hen  does  not  begin 
until  that  act  Is  done.  SummervlUe  v.  Stock- 
ton M.  Co.,  142  Cal.  640,  76  Pac.  243.  The 
levy  of  an  execution  is  made  In  the  same 
manner  as  upon  an  attachment  (Code  Civ. 
Proc.  S  688);  that  Is,  by  filing  with  the  coun- 
ty recorder  a  copy  of  the  writ,  with  a  notice 
that  the  land  (describing  it)  is  attached,  and 
serving  a  similar  notice  on  the  occupant 
(Ck)de  Civ.  Proc.  §  542).  The  purpose  of  a 
lien  is  to  cut  off  rights  of  third  persons  which 
might  otherwise  accrue  between  the  time  of 
levy  and  the  time  of  sale.  The  filing  of  the 
notice  in  the  ofiBce  of  the  recorder  is  clearly 
for  no  other  purpose  than  to  give  notice  to 
third  persons  of  the  prior  charge.  Section 
537,  Ck>de  Civ.  Proc.,  declares  that  the  plain- 
tiff in  an  action  may  "have  the  property  of 
the  defendant  attached,  as  security  f6r  the 
satisfaction  of  any  judgment  that  may  be 
recovered,"  and  section  688  provides  that 
land  and  other  property  "may  be  attached  on 
execution,  in  like  manner  as  upon  writs  of 
attachment."  Considering  the  effect  of  all 
these  provisions,  we  think  it  is  clearly  shown 
that  the  levy  of  an  execution  upon  land, 
where  the  judgment  is  not  a  lien,  creates  a 
lien  on  the  land  from  that  date,  which  will 
charge  whatever  Interest  in  the  land  is  or 
may  be  made  to  be  subject  to  the  execution, 
including  the  excess  in  value  of  homestead 
property  over  the  homestead  exemption. 
That  a  levy  creates  a  lien  on  land  where  none 
exists  by  the  judgment  has  always  been  as- 
sunted  by  this  court,  and  it  is  generally  un- 
derstood in  the  profession  to  have  that  ef- 
fect. See  Blood  v.  Light,  38  Cal.  '657,  99  Am. 
Dec,  441;  Beaton  v.  Beid,  111  Cal.  486,  44 
Pac.  167;  SummervlUe  v.  Stockton  M.  Co., 
supra;   Lehnhardt  v.  Jennings,  supra. 

Section  1240  of  the  Civil  Code,  In  effect,  de- 
dar'es  that  the  excess  in  value  of  the  home- 
stead property,  over  and  above  the  exemp- 
tion allowed,  is  subject  to  execution  in  the 
manner  provided  in  the  subsequent  sections 
of  that  chapter.  Sections  1245  to  1261  pro- 
vide a  plan  whereby  this  excess  may  be  sub- 
jected to  sale  on  the  execution  where  the 
homestead  antedates  the  Judgment.  The  levy 
on  the  property  covered  by  the  homestead 
declaration  must  be  made  as  the  first  step  in 
the  proceeding  to  subject  the  excess  to  the 
payment  of  the  judgment.  Civ.  C!ode,  f  1245. 
We  conclude  that  by  this  levy  a  lien  is  im- 
posed on  the  property  conditionally,  to  be- 
come absolute  in  the  event  that  it  is  deter- 
mined in  the  proceeding  that  an  excess  ex- 
ists, and  that  a  purchaser  after  the  levy 
takes  subject  to  the  lien.  The  statement  in 
Sanders  v.  Russell,  86  Cal.  ,120,  24  Pac.  853, 
21  Am.  St.  Rep.  26,  that  "a  levy  creates  no 
Hen,"  is  qualified  by  the  subsequent  language 
of  the  opinion,  and,  when  taken  in  connec- 
tion with  the  facts  Involved,  must  be  under- 
stood to  mean  that  it  does  not  create  a  Hen 
that  will  continue  after  the  lien  of  the  judg- 
ment would  have  expired,  nor  a  Hen  which 
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can  exist  Independent  of  proceedings  under 
tbe  Civil  Code  to  enforce  it. 

The  appellant  contends  that  tbe  proceeding 
was  irregular  because  there  was  no  time  fix- 
ed for  a  hearing  upon  the  report  of  the  ap- 
praisers, and  the  order  of  sale\was  made 
without  any  notice  other  than  the  original 
notice  of  the  time  and  place  of  hearing  the 
petition.  The  Code  does  not  require  any  no- 
tice or  hearing  after  the  report  of  the  ap- 
praisers is  filed.  It  seems  to  contemplate 
that  the  order  for  a  sale,  where  the  reiwrt 
is  that  the  land  cannot  be  dirided,  or  for  a 
partition,  if  it  is  divisible,  is  to  be  made  by 
the  court  ex  parte,  from  an  inspection  of  the 
report  alone.  Section  1254  provides  that  "If, 
from  the  report,  it  appears  to  the  Judge  that 
tbe  land  claimed  exceeds  In  value  the  amount 
of  tbe  homestead  exemption,  and  that  it  can- 
not be  divided,  be  must  make  an  order  direct- 
ing its  sale  under  the  execution."  In  the 
case  at  bar  the  court  finds  that  tbe  claimant 
is  not  the  head  of  a  family,  and  hence  her 
right  to  a  homestead  is  entirely  of  statutory 
creation,  and  is  subject  to  the  statutory  con- 
ditions with  respect  to  its  sale  on  execution. 
As  the  statute  does  not  require  notice  of  the 
hearing  of  the  report  of  appraisers,  and  the 
homestead  exemption  is  purely  a  statutory 
right  limited  by  statutory  conditions,  the 
courts  cannot  impose  restrictions  upon  tbe 
right  of  the  creditor  to  enforce  a  sale  in  ad- 
dition to  tbose  Imposed  by  statute.  There 
can  be  no  occasion  for  further  orders  of  the 
court  or  Judge  in  the  matter  in  cases  like  the 
present,  where  the  report  is  that  the  prop- 
erty cannot  be  divided.  The  value  is  finally 
determined  by  exposing  the  property  to  sale. 
If  a  bid  Is  not  made  in  excess  of  the  amount 
of  the  exemption,  the  proceedings  are  ended. 
If  a  larger  amoiut  is  offered,  it  conclusively 
proves  that  the  value  exceeds  the  exemption; 
and  In  that  event  tbe  excess  is  of  right' ap- 
plicable on  the  debt,  and  the  claimant  has  no 
Just  cause  to  complain.  His  homestead  ex- 
emption was  from  the  beginning  subject  to 
the  contingency  which  has  happened,  and  his 
valuation  of  tbe  property  is,  by  the  statute 
which  gives  him  tbe  exemption,  made  subject 
to  revision  by  appraisers  appointed  upon  the 
petition  of  a  Judgment  debtor.  It  may  be 
that  where  the  report  is  that  a  division  can 
be  made,  and  the  excess  set  off  for  sale,  there 
should  be  further  proceedings,  hearings,  and 
notices  for  the  purpose  of  securing  the  right 
to  a  Ju^t  division,  as  was  held  in  Brown  v. 
Starr,  75  Cal.  164,  16  Pac.  760.  That,  bow- 
ever,  was  a  homestead  of  the  head  of  a  fam- 
ily. In  any  case,  however,  we  perceive  no 
good  reason  for  holding  that  further  notices 
must  be  given  where  the  appraisers  report 
that  tbe  property  cannot  be  di\ided.  Neither 
tbe  court  nor  Ute  Judge  Is  given  power  to 


revise  or  set  aside  the  decision  of  tbe  ap- 
praisers as  to  the  possibility  of  making  a 
fair  division.  Tbe  remarks  in  Stone -v.  Mc- 
Cann,  79  Cal.  462,  21  Pac.  863,  with  respect 
to  further  notice  upon  the  hearing  of  the 
report  of  the  appraisers,  is  merely  a  part  of 
the  argument  upon  another  question,  and  tbe 
subject-matter  of  the  notices  was  not  before 
tbe  court  It  is  not  to  be  considered  as  au- 
thority, at  least  with  regard  to  a  homestead 
claim  by  one  not  the  bead  of  a  family. 

With  respect  to  the  delay  of  16  months 
after  the  levy  before  the  institution  of  tbe 
proceeding  under  tbe  Civil  Code  to  obtain  a 
sale  on  execution  in  pursuance  of  the  levy.  It 
is  sufficient  to  say  that  it  does  not  establish 
tbe  fact  that  the  execntlcm  levy  was  aban- 
doned. Part  of  tbe  delay  is  explained  by  tbe 
pendency  of  a  suit  to  enjoin  tbe  sale.  If  tbe 
defendant  believed  tbe  subsequent  delay  un- 
reasonable, and  bad  good  cause  few  such  be- 
lief, she  should  have  proceeded  in  tbe  su- 
perior court  by  motion  to  have  tbe  levy  va- 
cated, and  her  grantee  was  entitled  to  tbe 
same  remedy.  , 

The  order  is  affirmed.    - 


We    concur: 
DYKE,  J. 


ANGELLOTTI,     J.;    VAN 


GIVENS  V.  LEAN  et  al.    (S.  F.  3,029.)* 
(Supreme  Court  of  California.    May  17,  1903.) 

Department  1.  Appeal  from  Superior 
Court,  Santa  Clara  County,  W.  G.  Lorigan, 
Judge.  ' 

Action  by  J.  A.  Oivens  against  Walter  J. 
Lean  and  others.'  From  an  order  refusing  to 
enjoin  defendants  from  selling  certain  prop- 
erty under  execution,  plaintiff  appeals.  Af- 
firmed. 

A.  n.  Jarman,  for  appellant  J.  H.  Russell 
and  Chas.  W.  Davison,  for  respondents.  • 

SHAW,  J.  This  is  an  appeal  by  tbe  plain- 
tiff from  an  order  of  the  court,  refusing  to 
enjoin  tbe  defendants  from  selling  the  prop- 
erty of  the  judgment  defendant  on  executiem 
in  pursuance  of  an  order  in  tbe  case  of  Hoyt 
V.  Stark,  and  it  involves  the  same  proceed-* 
ings  considered  in  tbe  case  of  Lean  v.  Glvens 
(S.  F.  3,118,  this  day  decided)  81  Pac.  128. 
Having  reached  tbe  conclusion  In  fiiat  case 
that  the  proceedings  Involved  in  this  case' 
were  in  all  respects  regular,  it  follows  that 
the  order  of  the  court  appealed  from  in  this 
case  must  be  affirmed,  and  it  is  so  ordered. 

We  concur:  ANGELLOTTI,  J.;  VAN 
DYKE,  J. 

•Rehearing  denied  June  IS,  184E. 
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(IM  Cal.  734) 

PEOPLE  r.  DELBOS.     (Cr.  1,177.) 
(Supreme  Court  of  California.    May  13,  1905.) 

1.  liARCENY  —  DiSTIROinSHED      FBOU     FALSE 

Pbetenses. 

Defendant  undertook  to  buy  a  lodging 
liouse  for  prosecutrix,  who  tiad  money  in  the 
hands  of  a  trustee.  Defendant,  on  learning  of 
a  house  that  could  be  bought  for  $90,  made  a 
bargain  with  the  owner  for  the  sale  thereof  to 
prosecutrix  for  $90,  and  then  represented  to 
prosecutrix  that  she  had  purchased  the  house 
for  her  for  $500.  Prosecutrix  then  said  to  de- 
fendant she  would  pay  $400  down,  and  the  bal- 
ance in  a  few  days,  and  requested  the  defend- 
ant to  get  $400  from  the  trustee  of  prosecutrix 
— at  the  same  time  sending  instructions  to  the 
trustee  to  deliver  it  to  the  defendant — and  the 
trustee  delivered  it  accordingly.  Defendant 
thereupon  delivered  to  prosecutrix  a  bill  of  sale, 
which  had  previously  been  signed  by  the  owner 
of  the  house,  purporting  to  sell  the  property  to 
prosecutrix,  who  thereafter  paid  the  balance  of 
the  purchase  money  to  the  defendant.  From 
the  beginning,  defendant's  intention  was  to  ob- 
tain the  money  from  prosecutrix  ostensibly  to 
use  in  paying  for  the  property,  but  really  to 
convert  all  of  it  to  her  own  use,  except  the  $90. 
At  the  time  prosecutrix  delivered  the  money  or 
caosed  it  to  be  delivered  to  the  defendant,  she 
did  not  intend  then  to  part  with  her  property 
in  the  money  to  any  onei  her  intention  being 
that  the  defendant  should  receive  the  money 
from  the  trustee  for  her,  carry  it  to  the  owner 
of  the  bouse  to  be  purcbased,  and  then  pay  it 
over  on  behalf  of  prosecutrix.  Held,  that  de- 
fendant was  guilty  of  larceny,  and  not  of  ob- 
taining money  by  false  pretenses. 

2.  Same— Cross-Examination. 

The  theory  of  the  defense  was  that  the  de- 
fendant had  purchased  the  lodging  house,  and 
paid  the  seller  $90  for  it  with  defendant's  own 
money,  intending,  however,  to  sell  it  to  prosecu- 
trix for  $500 ;  and  there  was  evidence  tending  to 
support  the  theory.  Held,  that  where,  on  cross- 
examination,  prosecutrix  answered  aflBrmative- 
ly  the  questions  whether  defendant  told  her  that 
the  seller  wanted  $500  for  it,  and  whether  it 
was  because  defendant  told  her  that  that  wit- 
ness turned  over  the  money  to  defendant,  the 
refusal  to  permit  the  witness  to  answer  the 
further  question,  "You  say  now  that  you  did 
not  buy  the  lodging  house  from  her?"  was  er- 
roneous, as  an  undue  restriction  on  cross-exam- 
ination. 

3.  Same— EviDENCB— ADMissiBiriTT. 

The  rejection  of  evidence  tending  to  lay 
the  foundation  for  proof  that  the  case  was  in- 
stituted by  prosecutrix  to  extort  money  from 
defendant  was  not  erroneous,  where  the  prose- 
cutrix was  not  first  asked  the  direct  question 
whether  she  had  not  begun  the  prosecution  for 
that  purpose,  though  it  would  have  been  proper 
to  show  such  fact  to  impeach  her  motives. 

McFarland,  Henshaw,  and  Van  Dyke,  JJ.> 
diasenting  in  part. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  F.  H. 
Dunne,  Judge. 

Angela  Delbos  was  convicted  of  larceny, 
and  sbe  appeals.    Reversed. 

A.,Ruef,  for  appellant.  V.  S.  Webb,  Atty. 
Gen.,  E.  C.  Van  Fleet,  and  Lewis  F.  Bylng- 
ton,  DIst  Atty.,  for  the  People. 

SHAW,  J.  The  defendant  appeals  from  a 
Judgment  of  conviction  of  grand  larceny,  and 
from  an  order  denying  her  motion  for  a  new 
trial. 


It  Is  claimed  that  tbe  verdict  Is  contrary 
to  the  law  and  the  evidence.  We  think  the 
evidence  was  sufBclent  to  sustain  the  verdict. 
The  charge  was  that  the  defendant  had  on 
the  12th  day  of  December,  1902,  stolen  from 
one  Maria  Marquet  the  sum  of  $400  in  money. 
The  particular  claim  Is  made  that  the  evi- 
dence does  not  show  a  larceny  of  the  money, 
but  an  obtaining  of  the  money  by  false  pre- 
tenses. There  was  legal  evidence  tending  to 
show  that  the  defendant  and  the  prosecuting 
witness,  Maria  Marquet,  were  cousins  by 
marriage,  and  somewhat  Intimate;  that  Maria 
Marquet  wanted  to  buy  a  lodging  house,  and 
defendant  undertook  to  buy  one  for  her;  that 
tbe  defendant  learned  that  one  Stalford  had 
a  lodging  bouse  for  sale,  which  could  be 
bought  for  $90;  that  she  made  tbe  bargain 
with  Stalford  for  the  sale  thereof  to  Maria 
Marquet  at  that  price,  and  then  represented 
to  Mrs.  Marquet  that  she  had  purchased  the 
lodging  house  for  her  (the  prosecuting  wit- 
ness) for  the  sum  of  $500;  that  Mrs.  Marquet 
then  said  to  defendant  that  she  would  pay 
$400  down,  and  the  balance  in  a  few  days, 
and  requested  the  defendant  to  get  the  $400 
from  a  Mrs.  Janzl,  who  bad  that  much  money 
belonging  to  Mrs.  Marquet,  at  the  same  time 
sending  instructions  to  Mrs.  Janzl  to  deliver 
the  money  to  the  defendant,  which  Mrs.  Jan- 
zl accordingly  did,  and  defendant  thereupon 
delivered  to  Mrs.  Marquet  a  bill  of  sale, 
which  had  been  previously  signed  by  Stalford,- 
purporting  to  sell  the  property  to  Mrs.  Mar- 
quet; and  that  Mrs.  Marquet  afterwards  paid 
the  balance  of  the  purchase  money  to  the  de- 
fendant. Hie  evidence  Indicated  that  Mrs. 
Delbos  had,  from  the  beginning  of  the  trans- 
action, intended  to  obtain  the  money  from 
Mrs.  Marquet,  ostensibly  to  use  In  paying 
for  the  property  sold  by  Stalford  to  Mrs.  Mar- 
quet, but  really  to  convert  all  of  the  same 
to  her  own  use,  except  the  $90  actually  paid 
to  Stalford.  The  distinction  between  larceny 
and  false  pretenses  sometimes  depends  on  a 
close  analysis  of  fbcts  and  legal  principles. 
It  is  stated  in  Harris  on  Crlm.  Law  (3d  Ed.) 
p.  194:  "The  most  Intelligible  distinction  be- 
tween false  pretenses  and  larceny  has  been 
thus  set  forth:  'In  larceny,  the  owner  of  the 
thing  has  no  Intention  to  part  with  his  prop- 
erty therein  to  the  person  talcing  it,  although 
he  may  Intend  to  part  with  the  possession. 
In  false  pretenses,  the  owner  does  Intend  to 
part  with  his  property  In  the  money  or  chat- 
tel, but  It  Is  obtained  from  him  by  fraud.' " 
(The  italics  are  our  own.)  The  Intention  of 
the  owner  Is  described  in  somewhat  different 
language  In  other  authorities,  but  the  mean- 
ing Is  tbe  same.  Thus  Bishop  says  that:  "If 
by  fraud  a  person  is  Induced  to  part  with  his 
goods,  meaning  to  relinquish  his  property  In 
them,  as  well  as  his  possession,"  the  person 
thus  obtaining  them  is  not  guilty  of  larceny, 
but  of  false  pretenses.  2  Grim.  Law,  §  808. 
And  Clark  says:  "Where  the  owner  of  goods 
delivers  possession,  intending  to  part  abso-r 
lutely  with  the  ownership,  there  can  be  ip^C 
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larceny."  Clark's  Crlm.  Law.  UcCIain  says 
of  this  class  of  cases,  where  the  crime  Is  beld 
to  be  larceny:  "The  title  remains  In  the  own- 
er, and  the  subsequent  conversion  and  the 
original  intent  to  deprive  the  owner  of  his 
property  supply  the  necessary  elements  of 
larceny."  1  McClain's  Crlm.  Law,  i  562. 
These  authors  are  here  speaking  of  the  in- 
tention of  the  owner  with  respect  to  the  rela- 
tion which  the  person  then  receiving  the 
goods  shall  bear  to  them;  that  is,  the  owner's 
intention  as  to  the  effect  which  the  delivery 
of  the  possession  to  the  defendant  shall  have 
on  the  title.  If  such  delivery  is  intended  to 
transfer  the  title  absolutely,  there  Is  no  lar- 
ceny, for  the  goods  are  then  no  longer  his 
property,  and  a  subsequent  theft  of  them 
would  be  a  theft  of  the  goods  of  the  person  to 
whom  title  was  thus  transferred;  and  fur- 
thermore the  defendant  would  then  be  Invest- 
ed with  the  title  himself,  and  could  not  be 
guilty  of  stealing  that  which  Is  his  own.  In 
the  case  at  bar,  at  the  time  Mrs.  Marquet 
delivered  the  money,  or  caused  it  to  be  deliv- 
ered, to  the  defendant,  she' did  not  intend 
then  to  part  with  her  property  in  the  money 
to  any  one.  Her  Intention  was  that  the  de- 
fendant should  receive  the  money  from  Mrs. 
Janzi  for  her,  carry  it  to  Mr.  Stalford,  the 
seller,  and  then  pay  It  to  Mr.  Stalford  on 
behalf  of  Mrs.  Marquet  If  this  had  been 
done  as  Intended,  the  nloney  would  have  re- 
'malned  in  law  the  property  of  Mrs.  Marquet 
until  Its  final  delivery  to  Mr.  Stalford  In  pay- 
ment of  Mrs.  Marquet's  debt  on  the  purchase 
price  of  the  house.  The  title  thus  remaining 
in  Mrs.  Marquet,  It  was  subject  to  larceny  as 
of  her  property,  and  the  fraudulent  appro- 
priation by  the  defendant  to  her  own  use — 
she  having  bad  the  intention  from  the  begin- 
ning to  obtain  It  for  that  purpose — consti- 
tuted, in  law,  an  act  of  larceny.  The  distinc- 
tion has  been  frequently  made  by  the  deci- 
sions in  this  state.  People  v.  Abbott,  63  Cat. 
284;  31  Am.  Rep.  59;  People  y,  Raschke,  73 
Cal.  382,  15  Pac.  13;  People  v.  Rae,  66  Cal. 
425,  6  Pac.  1,  56  Am.  Rep.  102;  People  y.  De 
Graaff ,  127  Cal.  676, 60  Pac.  429.  In  People  v, 
Rae  the  distinction  Is  thus  stated:  "Where, 
by  means  of  fraud,  conspiracy,  or  artifice, 
possession  of  the  property  is  obtained,  with 
felonious  intent,  and  the  title  still  remains  in 
the  owner,  larceny  Is  established,  while  the 
crime  Is  false  pretenses  If  the  title,  as  well 
as  the  possession,  is  absolutely  parted  with. 
The  evidence  was  sufficient  in  this  respect  to ' 
Justify  the  verdict." 

It  is  further  to  be  observed  In  this  connec- 
tion, In  consequence  of  another  point  present- 
ed in  the  case,  that  If  the  defendant  bad  her- 
self some  property  Interest  In  the  goods  sold, 
and  had,  by  means  of  criminally  false  and 
fraudulent  pretenses,  made  the  sale  of  that 
interest  to  Mrs.  Marquet  for  an  extravagant 
price,  and  thereupon  Mrs.  Marquet  had  de- 
livered the  money  to  Mrs.  Delbos,  not  to  be 
carried  to  the  original  seller,  Mr.  Stalford, 
but  to  pay  upon  the  price  of  the  sale  direct 


from  the  defendant  to  Mrs.  Marquet,  the 
crime  might  have  been  that  of  obtaining  mon- 
ey by  false  pretenses,*  but  It  would  not  have 
constituted  larceny,  because  In  that  case 
there  would  have  been  an  intention  on  the 
part  of  Mrs.  Marquet  to  transfer  the  title  to 
her  money  directly  to  the  aefendant  upon  the 
delivery  thereof  to  the  defendant  by  Mrs. 
Janzl.  The  money  In  that  case  would  not 
have  remained  the  property  of  the  prosecut- 
ing witness  after  its  delivery  to  the  defend- 
ant 

This  leads  ns  to  the  consideration  of  a  rul- 
ing of  the  court  on  the  cross-examination  of 
the  prosecuting  witness,  which  we  think  was 
error.  The  theory  of  the  defense  was  that 
the  defendant  had  purchased  the  property 
from  Stalford,  and  paid  for  it  with  her  own 
money,  intending,  however,  to  sell  it,  again 
to  Mrs.  Marquet,  t^e  prosecuting  witness; 
that  In  pursuance  of  that  intention,  she  caus- 
ed the  bill  of  sale  to  be  made  oat  direct  from 
Stalford  to  Mrs.  Marquet;  that  thereupon  she 
made  the  sale  to  Mrs.  Marquet  received  the 
$400  as  part  payment  and  delivered  the  bill 
of  sale.  The  testimony  of  the  defendant  and 
some  corroborating  evidence  was  in  harmony 
with  this  theory.  While  the  prosecuting  wit- 
ness was  on  the  stand,  testifying  for  the  peo- 
ple, after  having  detailed  the  transaction, 
and  stating  that  the  defendant  purchased  the 
propwty  from  Stalford  for  her  (the  prosecut- 
ing witness),  upon  cross-examination  the  fol- 
lowing occurred:  "Q.  You  say  that  Mrs.  Del- 
bos told  you  that  Stalford  wanted  five  hun- 
dred dollars  for  this  place?  A.  Yes,  sir.  Q. 
And  it  was  because  she  told  you  that  that  yon 
tm-ned  over  this  money  to  her?  Is  that 
right?  A.  Yes.  Q.  You  say  now  that  you 
did  not  buy  the  lodging  house  from  her?" 
This  latter  question  was  objected  to  as  In- 
competent Irrelevant  and  immaterial,  and 
ithe  objection  was  sustained,  tb  which  defend- 
ant excepted.  In  view  of  the  theory  of  the 
defendant,  and  the  testimony  In  support 
thereof,  and  the  principle  of  law  to  which  we 
have  adverted,  we  think  this  ruling  of  the 
court  was  erroneous.  It  tended  to  elicit  from 
the  prosecuting  witness  a  direct  statement 
whether  or  not  she  had  in  fact  bought  the 
lodging  house  from  the  defendant,  instead 
of  from  Mr.  Stalford.  If  she  had  answered 
that  she  had  done  so,  the  result  as  we  have 
seen,  would  be  that  the  taking  of  the  money 
would  not  be  larceny.  This  was  the  crucial 
point  in  the  case,  and  the  court  should  have 
allowed  greater  latitude  In  tiie  cross-exam- 
ination concerning  It 

There  were  other  exceptions  to  the  refusal 
of  some  evidence  tending  to  lay  the  founda- 
tion for  proof  that  the  prosecution  was  In- 
stituted by  the  prosecuting  witness  for  the 
purpose  of  extorting  money  from  the  defend- 
ant It  was  proper  to  show  this  fact  to  Im- 
peach the  motives  of  the  prosecuting  witness, 
but  the  questions  asked  should  have  been 
preceded  by  a  direct  question.  The  prosecut- 
ing witness  should  [^^J)^nJ,g):^^g^  If 
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8be  bad  not  b^nn  the  inroflecntlon  for  tllat 
pnrpoee.    The  ruling  was  technically  correct 
Tbe  judgment  and  order  are  reversed. 

We  concur:  BBATXT,  0.  J.;  ANttBLLOT' 
TI.  J.;  LORIGAN,  J. 

McFARLAND,  J.  (concurring).  I.  concur  In 
tbe  judgment  reversing  tbe  order  and  judg- 
ment appealed  from.  I  also  concur  in  that 
part  of  the  opinion  of  Mr.  Justice  SHAW 
which  holds  that  the  court  below  erred  in 
sustaining  an  objection  to  the  question  asked 
by  appellant  of  the  prosecuting  witness — if 
she  bad  bought  tbe  lodging  house  of  appel- 
lant. But  In  my  opinion,  all  tbe  evidmce  Is 
the  case,  taken  together — as  to  matters  oc- 
curring both  before  and  after  the  4eltvery  of 
tbe  $400  to  appellant— shows  that  when  the 
money  w>'.8  given  to  appellant  tbe  title  to  tbe 
same  passed,  and  was  intended  by  the  prose- 
cuting witness  to  pass,  without  any  expecta- 
tion of  getting  It  back,  and  that,  therefore, 
under  the  law  as  both  parties  assert  It  to 
be,  the  appellant,  whether  or  not  she  was 
guilty  of  any  otber  crime,  was  not  guilty  of 
larceny. 

We  concur:  HBNSHAW,  J.;  VAN 
DYKE,  J,    ' 

(M«  Cal.  754) 

BARL  y.  BOWEN  et  al.    (L.  A.  1,663.) 
(Supreme  Court  of  California.    May  17,  1905.) 

1.  Municipal    Corpobations  —  Contbaotb  — 
Execution — Oboinances — Oboebs. 

St.  1889,  p.  458,  c.  1,  art.  1,  S  2,  par.  24, 
provides  that  the  city  of  Los  Angeles  shall  have 
certain  enumerated  powers,  which  shall  be  exer- 
cised by  ordinance,  except  "as  hereinafter  pro- 
vided." Paragraph  23  declares  that  the  city 
may  exercise  all  necessary  municipal  powers, 
except  such  powers  as  are  forbidden  or  con- 
trolled by  general  law.  Article  3,  §  12,  p.  462, 
provides  that  all  legislative  powers  shall  be 
vested  in  the  council,  subject  to  the  power  of 
veto  and  approval  by  the  mayor,  and  shall  be 
exercised  by  ordinance,  and  that  other  action 
of  the  council  may  be  by  order  on  motion.  Arti- 
cle 3,  S  16,  p.  462.  provides  that  six  members 
of  the  council  shall  constitute  a  quorum,  but 
no  ordinance  shall  be  passed  or  other  act  done 
making  any  contract,  etc.,  involving  the  pay- 
ment of  money,  except  by  vote  of  two-thirds  of 
the  members  of  the  whole  council,  but  that  all 
other  ordinances  may  be  passed  by  a  majority 
vote.  Held^  that  the  making  of  a  contract  for 
city  advertising  was  not  an  exercise  of  legis- 
lative power,  but  an  administrative  act,  which 
tbe  council  might  perform  by  order  instead  of 
by  ordinance. 

2.  Same— Execution  of  Contract. 

St.  1889,  p.  506,  c.  1,  art.  20,  J  207,  de- 
clares that  the  city  of  lios  Angeles  shall  not  be 
bound  by  any  contract,  "unless  tbe  same  is 
made  in  writing  by  order  of  the  council,  the 
draft  thereof  approved  by  tbe  council,  and  the 
aam*  ordered  to  be,  and  be,  signed  by  the  may- 
or, or  some  other  person  authorized  thereto  in 
behalf  of  the  city:  provided  that  the  approval 
•f  contracts  by  the  city  attorney,  as  required 
by"  article  4,  $  49,  shall  be  indorsed  thereon 
before  the  coonoil  shall  have  power  to  approve 
the  same.  Held,  that  the  fact  that  the  city 
clerk  was  ordered  to  sign  a  contract  for  public 
printing  by  the  city  before  the  contract  was 


prepared,  and  in  fact  signed  tbe  draft  before  it 
was  approved  by  tbe  council,  did  not  invalidate 
the  same;  the  approval  by  the  council,  with 
the  clerk's  signature  attached,  being  equivalent 
to  the  council's  approval  of  the  contract  before 
tbe  clerk  signed. 
8.  Same— AUTHORITT  of  Clebk. 

Under  St.  1889,  p.  506,  c.  1,  art.  20,  f  207. 
providing  that  the  city  of  Los  Angeles  shall  not 
be  bonnd  by  any  contract,  "unless  made  in 
writing  by  order  of  the  council,  the  draft  there- 
of approved  by  -the  council,  and  the  same  order- 
ed to  be,  and  be,  signed  by  the  mayor,  or  some 
other  person  authorized  thereto  in  behalf  of 
the  city,"  the  council  had  authority  to  direct  a 
contract  for  public  printing  to  be  signed  by  the 
city  clerk. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  N.  P.  Conrey,  Judge. 

Bill  by  Edwin  T.  Earl  against  M.  W.  Bow- 
en  and  others.  From  a  judgment  In  favor  of 
defendants,  plaintiff  appeals.    Affirmed.  . 

Anderson  &  Anderson  and  Sheldon  Borden, 
for  appellant.  W.  B.  Matthews,  City  Atty., 
Herbert  J.  Qoudge,  Asst.  City  Atty.,  and 
Hunsaker  &  Britt,  for  respondents. 

CHIPMAN,  0.  Action  to  restrain  the  de- 
fendant officers  of  the  city  of  Los  Angeles 
from  giving  out  public  printing  and  advertis- 
ing to  defendant,  tbe  Times-Mirror  Company, 
under  a  contract  between  that  company  and 
the  city.  Demurrers  to  the  complaint  were 
interposed  for  Insufficiency  of  facts,  and  be- 
cause of  uncertainty  and  ambiguity  in  tbe 
complaint,  and  that  plaintiff  has  not  legal 
capacity  to  bring  the  action.  Tbe  demurrers 
were  sustained;  and,  plaintiff  declining  to 
amend,  judgment  passed  for  defendants, 
from  which  plaintiff  appeals. 

Briefly  stated,  th.e  complaint  shows:  That 
prior  to  May  31,  1904,  tbe  city  council,  with- 
out passing  any  ordinance  on  the  subject, 
sectured  bids  from  various  newspapers  for 
the  city  printing  for  the  year  commencing 
June  8,  1904,  and  received,  among  others,  a 
bid  from  the  Times-Mirror  Company.  On 
May  31.  1904,  the  council  duly  and  regularly 
adopted  the  following  resolution,  two-thirds 
of  the  council  voting  therefor:  "Mr.  Daven- 
port moves  that  the  bid  of  the  Times-Mirror 
Company  at  sixty  cents  per  inch  for  publish- 
ing the  city  advertising  be  accepted,  and  the 
city  attorney  be  instructed  to  prepare  and. 
present  the  necessary  contract  and  bond  with 
the  said  Tlmes-Mlrror  Company,  and  that 
the  city  clerk  be  Instructed  to  sign  the  same 
for  and  on  behalf  of  the  city."  The  city  at- 
torney prepared  the  draft  of  the  contract 
involved,  without  further  action  of  the  coun- 
cil, and  on  June  6,  1904,  "indorsed  thereon  in 
writing  his  approval  of  said  draft  as  to 
form,"  and  thereafter,  ori  the  same  day,  the 
city  clerk  signed  tbe  contract  as  follows, 
"City  of  Los  Angeles,  by  H.  J.  Lelande,  City 
Clerk,"  and  tbe  Times-Mirror  Company  also 
signed  it,  and  thereafter  on  the  same  day  the 
city  attorney  presented  the  contract  and  bond 
to  the  council,  and  by  a  vote  of  six  of  its 
members  tbe  council  approved  tbe  bond  and 
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contract.  No  further  action  was  taken  by 
the  council  or  by  the  clerk  or  by  any  other 
officer  of  the  city  with  reference  to  the  exe- 
cution of  the  contract.  It  was  further  al- 
leged that  city  printing  has  been  given  out 
under  this  contract,  and  will,  unless  an  In- 
junction issues,  continue  to  be  given  out, 
thus  creating  pretended  claims  against  the 
city,  resulting  In  a  misappropriation  of  pub- 
lic moneys  or  necessitating  expense  and  mul- 
tiplicity of  action  to  defend  against  them,  all 
to  the  irreparable  Injury  of  plaintiff  and  the 
other  taxpayers  of  the  city.  The  only  points 
discussed  in  the  briefs  arise  on  the  general 
demurrer.  Questions  -arising  on  other 
grounds  of  the  demurrer  are  therefore  deem- 
ed waived. 

Plaintiff's  contention  is  that  the  contract  is 
invalid:  (1)  Because  all  powers  conferred  by 
its  charter  iipon  the  city  must,  In  the  absence 
of  an  expre^  exception,  be  exercised  by  ordi- 
nance. (2)  Because,  by  the  express  terms  of 
the  charter,  all  "legislative  power  of  the 
city,"  must  be  exercised  by  ordinance,  and 
the  power  to  make  a  contract  of  this  charac- 
ter is  a  legislative  power.  (3)  Because  the 
charter  prescrlljes  certain  formalities  In  the 
mode  of  executing  a  contract  after  It  has 
been  properly  authorized  by  ordinance.  That 
these  formalities  are  mandatory,  and  no  con- 
tract is  binding  unless  they  are  observed, 
which  was  not  done  in  this  instance.  (4)  Be- 
cause the  city  clerk  has  no  authority  and  is 
not  authorized  to  sign  a  contract  on  behalf 
of  the  city,  and  the  council  has  no  power  to 
authorize  or  order  him  to  do  so,  and,  if  the 
council  could  so  authorize  him.  It  can  only  be 
done  by  ordinance. 

Defendants'  position  is:  (1)  That  in  award- 
ing the  contract  the  council  acted  in  Its  busi- 
ness or  administrative  capacity,  and  not  in 
the  exercise  of  its  legislative  or  governmen- 
tal powers.  (2)  That  no  rule  of  law,  inde- 
pendent of  statutory  or  charter  provisions, 
requires  authority  to  enter  into  a  contract 
on  behalf  of  a  municipality  to  be  conferred 
by  ordinance.  (3)  That  the  charter  of  the 
city  expressly  authorizes  the  council  to  con- 
tract by  order.  (4)  That  the  mayor  is  not  a 
component  part  of  the  council  when  exercis- 
ing the  contracting  power  of  the  city,  and 
has  no  iwwer  to  veto  the  action  of  the  council 
relating  lo  contracts.  (5)  That  all  formali- 
ties required  by  the  charter  were  observed. 
(0)  That  the  council  had  authority  to  order 
the  clerk  to  sign  the  contract  on  behalf  of 
the  city,  and  no  ordinance  was  required  for 
that  purpose.  (7)  That  the  facts  stated  In 
the  complaint  are  insufficient  to  entitle  plain- 
tiff to  injunctive  relief. 

It  is  not  disputed  that  the  mode  of  con- 
tracting prescribed  by  the  city's  charter  is 
the  measure  of  the  city's  power  to  contract 
The  case  seems  to  turn  largely  upon  the  ques- 
tion whether  the  Initial  steps  In  the  mode 
prescribed  must  be  taken  by  ordinance,  or 
may  be  taken  by  order  of  the  council.  Sec- 
tion 2,  par.  24,  art  1  (St  1889,  p.  458,  c  1), 


provides  that  the  corporation  shall  have  cer- 
tain enumerated  powers,  which  "shall  be  ex- 
ercised by  ordinance,  except  as  hereinafter 
provided."  None  of  these  enumerated  pow- 
ers bears  directly  upon  the  making  of  con- 
tracts, unless  it  be  paragraph  23,  relied  on  in 
part  by  appellant  which  declares  that  the 
city  may  .exercise  all  municipal  powers  "nec- 
essary to  the  complete  and  efficient  manage- 
ment and  control  of  the  municipal  property 
and  for  the  efficient  administration  of  the 
municipal  government,  •  •  •  except  such- 
powers  as  are  forbidden  or  are  controlled  by 
general  law."  In  the  enumeration  of  powers 
and  duties  of  the  council.  It  is  provided  by 
secUon  12,  art.  3,  p.  462,  that  "all  legislative 
power  of  the  city  is  vested  In  the  council, 
subject  to  the  power  of  veto  and  approval 
by  the  mayor,  as  hereinafter  given,  and  shall 
be  exercised  by  ordinance;  other  action  of 
the  council  may  be  by  order  upon  motion." 
An  ordinance  becomes  operative  without  the 
mayor's  approval  unless  he  returns  it  to  the 
council  with  his  objections  in  writing  within 
10  days  after  It  shall  have  been  presented 
to  him;  otherwise  his  approval  is  necessary. 
If  he  disapproves,  he  must  return  it  with  his 
objections,  and  it  doe^  not  become  operative 
unless  passed  by  three-fourths  vote  where  a 
two-thirds  vote  is  required  to  pAsa  the  ordi- 
nance in  the  first  instance,  and  in  ail  other 
canes  by  a  vote  of  two-thirds.  Section  37, 
art  3,  p.  465.  The  mayor's  veto  power  does 
not  extend  beyond  ordinances.  Section  16, 
art.  3,  p.  462,  Is  as  follows:  "Six  members 
of  the  council  shall  constitute  a  quorum  for 
the  transaction  of  business,  but  no  ordinance 
shall  be  passed  or  other  act  doAe  granting  a 
franchise,  making  any  contract  auditing  any 
bill,  ordering  any  work  to  be  done  or  supplies 
to  be  furnished,  disposing  of  or  leasing  the 
city  property,  or  doing  any  assessment  or 
street  improvement,  or  building  sewers,  or 
any  other  act  to  be  done  involving  the  paying 
of  money,  or  the  incurring  of  debt  by  the 
city,  unless  two-thirds  of  the  members  of  the 
whole  council  vote  in  favor  thereof.  All 
other  ordinances  may  be  passed  by  a  vote 
of  a  majority  of  the  whole  council."  Nine 
members  compose  the  council.  Article  2,  §  3, 
p.  458.  SecUon  20,  art  3,  p.  462,  Is  as  fol- 
lows: "The  meetings  of  the  council  shall  be 
public,  and  a  Journal  of  its  proceedings  shall 
be  kept  by  the  clerk  under  its  direction,  and 
the  ayes  and  noes  shall  be  taken  and  enter- 
ed in  the  Journal  in  the  final  action  upon  the 
granting  of  franchises,  making  of  contracts, 
auditing  bills,  ordering  work  to  be  done,  or 
supplies  furnished,  disposing  of  or  leasing 
city  property,  the  passage  of  any  ordinance, 
the  ordering  of  assessments  for  street  Im- 
provements, or  building  of  sewers,  or  upon 
any  act  that  may  involve  the  payment  of 
money,  or  the  incurring  of  debt  by  tile  city, 
and  upon  the  payment  of  the  salaries  of  mu- 
nicipal officers,  and  in  all  other  cases  upon 
the  call  of  any  other  member."  Section  207, 
art  20,  p.  506,  enUtlS!|f  tizQ?«^i^t«,^'  to  as  fol- 
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lows:  "The  city  of  Los  Angeles  shall  not  be 
and  is  not  bound  by  any  contract,  or  in  any 
way  liable  thereon,  unless  the  same  is  made 
In  writing  by  order  of  the  council,  the  draft 
thereof  approved  by  the  council,  and  the 
same  ordered  to  be,  and  be,  signed  by  the 
mayor,  or  some  other  person  authorized  there- 
to In  behalf  of  the  city:  provided  that  the 
approval  of  contracts  by  the  city  attorney,  as 
required  by  the  provisions  of  art.  IV  of  this 
charter  [section  40,  p.  472],  shall  be  endorsed 
on  the  draft  thereof  before  the  council  shall 
have  the  power  to  approve  the  same;  but 
the  council,  by  an  ordinance,  may  authorize 
any  officer,  committee  or  agent  of  the  city  to 
bind  the  city  without  a  contract  in  -writing 
for  the  payment  of  any  sum  of  money,  not 
exceeding  three  hundred  dollars."  The  pro- 
vision in  section  49,  art  4,  referred  to  last 
alwve,  is  that  the  city  attorney  "shall  ap- 
prove in  writing  the  drafts  of  all  contracts 
before  the  same  are  entered  into  on  behalf 
of  the  city." 

The  foregoing  are  the  only  provisions  of 
the  charter  pointed  out  by  appellant  as  hav- 
ing direct  reference'  to  contracts.  In  addi- 
tion thereto,  and  as  showing  the  care -with 
which  the  payment  of  "claims  and  demands" 
is  safeguarded,  reference  Is  made  to  ar- 
ticle 21  (St.  1889,  p.  50C,  c.  1),  from  which 
it  will  be  seen  that  all  claims  and  demands 
against  the  city,  except  certain  claims  not 
now  Involved,  must  take  a  prescribed  course 
before  they  can  be  paid.  •  They  must  not  only 
be  approved  by  the  council,  but  must  then  go 
to  the  mayw  for  approval  or  disapproval, 
which  latta:  action,  If  taken,  may  be  over- 
ruled by  a  two-thirds  vote  of  the  council. 
Provision  is  also  made  by  which  the  auditor 
has  certain  supervisory  power,  and  his  ad- 
verse action  may  be  overruled  by  the  council, 
as  In  the  case  of  the  mayor.  These  provisions 
are  Instanced  by  appellant  to  show  a  care- 
fully devised  procedure  to  protect  the  city 
against  improper  expenditure,  which  it  is 
claimed  "becomes  a  mere  farce  if  the  six 
coundlmen  necessary  to  approve  the  claims, 
in  the  first  instance,  and  to  overrule  the  ob- 
jections of  the  mayor  or  auditor  In  case  of 
rejection  by  either  of  these  officials,  have  ab- 
solute *  *  *  power,  subject  to  no  check, 
•  •  •  to  make  the  contracts  on  behalf  of 
the  dty  under  which  the  great  bulk  of  the 
money  for  claims  and  demands  will  be  paid 
out."  We  cannot  see  that  this  feature  of  the 
charter  throws  any  light  upon  the  question. 
The  provisions  just  referred  to  would  apply 
equally  to  a  vlaim  or  demand  based  upon  an 
ordinance.  Under  the  provisions  of  section  16, 
art.  3,  supra,  the  council  can  do  no  act  "in- 
volving the  paying  of  money,  or  the  Incurring 
of  debt  by  the  city,  unless  two-thirds  of  the 
members  of  the  whole  council  vote  in  favor 
thereof."  The  charter  makers  may  have  re- 
garded this  as  sufficient  security  against  im- 
providence in  expenditures.  However  this 
may  be,  we  must  take  the  charter  as  we  find 
It,  and  .construe  its  provisions  as  they  have 


been  enacted.    Electric  L.  &  P.  Co.  ▼.  City  of 
San  Bernardino,  100  Cal.  348,  34  Pac.  819. 

The  charter  does  not  attempt  to  define 
what  acts  are  intended  to  be  embraced  by  the 
terms  "legislative  power,"  nor"  does  It  define 
the  meaning  of  the  term  "order"  as  used  in 
the  charter.  We  may  look  to  the  nature  or 
character  of  the  act  to  be  performed  to  detet- 
mliie  whether  it  should  be  classified  as  legis- 
lative or  as  administrative,  and  we  may  also 
look  to  all  of  the  charter  provisions  to  sec 
whether  the  intention  of  its  makers  was  to- 
include  the  making  of  contracts,  such  as  we 
have  here,  among  the  powers  to  be  exercised 
by  order.  A  particular  act  might  very  projl- 
erly  be  regarded  as  legislative  in  Its  charac- 
ter, and  yet  the  charter  might  authorize  its 
exercise  by  order  or  resolution  by  a  specific 
provision  to  that  end. 

It  is  noticeable  that.  In  the  38  sections  pre- 
acrtbing  the  powers  and  duties  of  the  council. 
In  nearly  every  instance  where  a  power  Is 
Riven  It  is  expressly  required  to  be  exercised 
by  ordinance,  but  in  no  Instance  is  it  express- 
ly stated  that  contracts  entered  Into  or  other 
acts  done  by  the  council  Involving  the  paying 
of  money  shall  be  authorized  by  ordinance. . 
The  limitation  put  upon  the  council  by  sec- 
tion 16,  art  3,  is  that  no  ordinance  shall  be 
passed,  except  by  a  two-thirds  vote,  "or  other 
act  done  granting  a  franchise,  making  any 
contract,  auditing  any  bill,"  etc.  (enumerating 
many  other  acts),  "unless  two-thirds  of  the 
members  of  the  whole  council  vote  in  favor 
thereof."  It  cannot  be  reasonably  daimed 
that  this  section  requires  the  "making  any 
contract"  to  be  authorized  by  ordinance,  any 
more  than  it  recjulres  the  "auditing  any 
claim"  to  be  so  authorized,  and  certainly  it 
will  not  be  contended  that  the  auditing  of  a 
claim  must  be  by  ordinance.  Looking  to  sec- 
tion 20,  art.  3,  we  find  "making  of  contracts" 
included  among  the  other  acts  mentioned  in 
section  16,  and  associated  with  these  is  "the 
passage  of  any  ordinance."  No  inference  can 
be  drawn  from  these  sections  that  contracts 
must  be  authorized  by  ordinance.  Section  37 
(page  465)  of  this  article  gives  the  veto  powa: 
to  the  mayor  only  as  to  ordinances.  Ip  mat- 
ters Involving  the  payment  of  claims,  as  we 
have  seen,  his  power  Is  to  approve  or  disap- 
prove when  sent  to  him.  But  no  implication 
follows  that  contracts  must  be  authorized  by 
ordinance,  or  that  the  veto  power  should  ex- 
tend to  them.  Jacobs  v.  Board  of  Supervi- 
sors, 100  Cal.  121,  34  Pac.  630.  Section  12  of 
this  article,  above  quoted,  vests  all  "legisla- 
tive power"  In  the  council,  subject  to  be  ve- 
toed by  the  mayor,  and  "shall  be  exercised 
by  ordinance,"  and  it  is  provided  that  "other 
action  of  the  council  may  be  by  order  upon 
motion."  We  do  not  think  that  the  making 
of  a  contract  such  as  the  one  here  Is  the  ex- 
ercise of  "legislative  power,"  In  Its  true 
sense,  as  used  in  the  charter. 

The  distinction  between  the  power  of  a  , 
municipal   corporation  to  contract  and   the 
power  to  legislate,   considered   apart  fro^t 
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any  express  or  Implied  provision  of  the 
charter,  Is  well  recognized.  The  council  acts 
in  a  double  character — in  a  public  and 
political  character,  exercising  subordinate 
legislative  iwwers,  and  in  Its  private  char- 
acter, exercising  the  powers  of  an  individ- 
ual or  private  corporation.  S.  F.  Gas  Co. 
V.  City  of  8.  F.,  9  Cal.  453,  in  which  case  It 
was  said  that  "the  purchase  of  gas  involves 
only  the  exercise  of  a  power  of  a  private  cor- 
poration. It  requires  the  exercise  of  no  po- 
Mtlcal  power."  So,  also.  In  contracting  for 
water  supply,  as  held  in  111.  Trust  &  Sav. 
Bank  v.  City  of  Arkansas,  76  Fed.  271,  282, 

22  0.  C.  A.  171,  34  L.  R.  A.  618.  Held,  also, 
in  Kramrath  v.  City  of  Albany,  127  N.  Y.  575, 
580,  28  N.  E.  400,  that  the  leasing  or  furnish- 
ing of  a  room  for  the  transaction  of  the  city's 
affairs  is  a  mere  business  act,  and  may  be 
delegated  to  agents  or  committees,  which,  It 
may  be  remarked,  conid  not  be  done  if  purely 
legislative  in  its  character.  See,  also,  Uklah 
V.  Uklah  W.  &  I.  Co.,  142  Cal.  173,  179.  75 
Pac.  773,  64  L.  R.  A.  231,  100  Am.  St.  Rep. 
107;  Seward  v.  Town  of  Liberty  Bank,  142 
Ind.  551,  552,  42  N.  B.  39 ;  Town  of  Oosport 
V.  Pritchard,  156  Ind.  400,  404,  59  N.  E.  1058; 

•  1  Dillon  on  Mnn.  Corps.  (4th  Ed.)  §  66.  We 
do  not  think  Mr.  Justice  McKee,  In  Los  An,- 
geles  Gas  Co.  v.  Toberman,  61  Cal.  199,  relied 
on  by  appellant,  Intended  to  intimate  that  the 

.  distinction  above  pointed  out  does  not  exist, 
when  he  spoke  of  the  making  of  a  c6ntract 
for  lighting  the  streets  of  Los"  Angeles  as  hav- 
ing reference  tQ  the  legislative  power  of  the 
coimcil  under  the  charter  of  1877  (St.  1877^ 
78,  pp.  075,  678,  c.  440).  The  point  decided 
did  not  turn  upon  the  question  we  are  now 
considering. 

Appellant  says  in  his  brief:  "The  making 
of  a  contract  may  not  be,  and  probably  is 
not,  under  the  authorities,  a  governmental 
or  legislatiye  function;  but  a  wholly  dif- 
ferent principle  Is  Involved  In,  and  should  be 
applied  to,  the  execution  of  contracts  neces- 
sary, and  only  necessary,  'for  the  efficient 
administration  of  the  municipal  govern- 
ment' "  Counsel  here  has  reference  to  sub- 
division 23,  §  2,  art  1  (St.  1889,  p.  458,  c.  1), 
supra.  This  section  enumerates  the  subjects 
over  which  the  corporation  has  power,  but 
In  none  of  the  subdivisions  is  the  making  of 
contracts  mentioned.  Subdivision  23  would 
seem  to  be  little,  if  anything,  more  than  a 
statement  that  the  corporation  has  power  to 
do  what  would  be  implied  If  the  statement 
had  not  been  made.  Subdivision  24  declares 
that  all  the  powers  conferred  by  the  article 
"shall  be  exercised  by  ordinance,  except  as 
hereinafter  provided."     To  give  subdivision 

23  the  all-embracing  interpretation  contended 
for  would  make  an  ordinance  necessary  to 
the  validity  of  almost  every  administrative 
act  of  the  council.  ,  The  argiunent  proves  too 
much.  But  if  the  making  of  a  contract  is 
the  exercise  of  the  "municipal  powers  neces- 
sary ♦  •  *  for  the  efficient  administra- 
tion of  the  municipal  government,"   as  is 


urged,  it  Is  to-be  "exercised  by  ordinance  ex- 
cept as  hereinafter  provided."  Subdivision 
24.  And  this  brings  ua  to  notice  article  20, 
i  207,  supra.  If  this  section  has  the  meaning 
contended  for  by  respondent,  the  provisions 
of  article  1  and  subsequent  provisions  refer- 
red to  In  article  3  must  give  way  to  it  The 
section  stands  alone,  as  article  20  and  its 
provisions  relate  to  a  particular  subject, 
namely,  the  making  of  contracts,  and,  we 
think,  "must  govern  in  respect  to  that  sub- 
ject as  against  general  provisions  In  other 
parts  of  the  statute,  although  the  latter, 
standing  alone,  would  be  broad  enough  to 
Include  the  subject  to  which  the  particular 
provisions  relate."  Endllch  on  Interpreta- 
tion of  Statutes,  p.  288,  cited  In  Frandzen  v. 
San  Diego,  101  Cal.  317,  35  Pac.  897;  State  ex 
rel.  Lutfring  v.  Goetze,  22  Wis.  363;  Healy 
V.  Superior  Court  127  Cal.  659,  60  Pac.  428. 
Appellant  contends  that  there  Is  neither  an 
express  nor  an  Implied  {^ception  In  section 
207  to  the  requirement  of  section  2,  subd.  24, 
that  all  powers  of  the  manlclpallty  "shall  be 
exercised  by  ordinance";  that,  on  the  con- 
trary, it  Is  perfectly  consistent  with  that  pro- 
vision, and  "merely  provides  a  mode  for  ex- 
emplifying contracts  after  they  have  been 
duly  authorized  by  ordinance."  We  cannot 
so  restrict  the  meaning  of  the  section.  If 
the  making  of  the  contract  in  question  was 
essentially  a  "legislative"  act,  and  therefore 
to  be  exercised  by  ordinance,  there  might  be 
force  In  the  suggestion  that  section  207 
merely  provides  a  mode  or  means  of  exempli- 
fying the  contract  But  as  we  cannot  regard 
the  making  of  the  contract  to  be  purely  a 
legislative  act,  and  as  there  cannot  be  found 
in  any  previous  provision  of  the  charter  ei- 
ther an  express  or  implied  direction  that  con- 
tracts must  be  authorized  by  ordinance,  we 
are  of  the  opinion  that  section  207  plainly  au- 
thorizes the  council,  by  order,  to  enter  into 
the  contract  In  saying  that  the  city  "shall 
not  be,  and  Is  not,  bound  by  any  contract 
*  *  *  unless  the  same  is  made  in  writing 
by  order  of  the  council,"  etc.,  it  was  equiva- 
lent to  saying  that  it  could  be  bound  by  order, 
subject,  of  course,  to  the  observance  of  the 
provisions  of  the  section.  The  last  paragraph 
of  the  section  gives  support  to  this  construc- 
tion, for  it  says:  "But  the  council,  by  an  or- 
dinance, may  authorize  any  officer,  commit- 
tee, or  agent  of  the  city  to  bind  the  city  with- 
out a  contract  in  writing  for  the  payment 
of  any  sum  of  money  not  exceeding  three 
hundred  dollars."  In  the  particular  now  be- 
ing considered  the  provisions  of  section  207 
are  the  same  as  section  1,  article  12,  of  the 
charter  of  1878  (St.  1877-78,  p.  675,  c.  440), 
cited  by  aK>ellant  on  another  pohit,  next  to 
be  noticed. 

Appellant  contends  that  the  order  in  which 
the  acts  prescribed  by  section  207  are  to  be 
done  is  material,  and  that  because  the  clerk 
was  ordered  to  sign  the  contract  before  it 
was  prepared,  and  signed  it  before  the  draft 
was  approved  by  th^co^un§iJ^t$S£9<itf^tvi» 
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Invalid.  Citing  Frlck  t.  Lob  Angeles,  116 
Cal.  512,  47  Pac.  250,  and  Times  Pub.  Co.  v. 
Weatherby,  139  Cal.  618,  73  Pac.  465.  Inf 
tbe  Frlck  Case,  section  207  was  before  tiie 
court,  but  the  point  decided  was  that  be- 
cause tbe  mayor,  who  was  directed  to  sign 
the  contract,  did  not  do  so,  the  section  was 
violated.  In  the  other  case  a  similar  section . 
(167,  art.  13,  c.  6,  p.  398,  8t  1895)  in  the  char- 
ter of  the  city  of  Eureka  was  Involved,  but 
there  the  council  did  nothing  but  Invite  pro- 
posals and  accept  the  bids.  There  was  no 
compliance  with  the  charter  provision.  In 
the  present  case  the  contract  was  prepared 
by  the  city  attorney,  and  his  approval  was 
Indorsed  thereon.  It  was  then  signed  by 
the  Tlmes-Mlrror  Company  and  by  the  clerk 
of  the  city.  It  was  then  presented  to  the 
council,  and  was  approved  by  it.  All  these 
acts  were  done  on  the  same  day.  (June  6, 
1904).  In  Goodyear  Rubber  Co.  v.  Eureka, 
135  Cal.  613,  67  Pac.  1043,  the  court  said: 
"It  Is  Immaterial  whether  the  city  attorney's 
approval  was  before  or  after  the  mayor  had 
signed  the  contract."  Appellant  replies  that 
the  Eiureka  charter  diflTered  from  the  Los 
Angeles  charter  in  this:  that  the  Los  Angeles 
charter  provides  that  the  city  attorney's  ap- 
proval shall  be  Indorsed  on  the  contract  "be- 
fore the  council  shall  have  power  to  ap- 
prove." This  provision  was  complied  with 
in  the  present  case.  But  the  Eureka  Case  ap- 
plies, since  the  order  in  which  the  city  at- 
torney was  to  approve  was  the  same  as  the 
order  in  which  the  clerk  here  was  to  sign. 
However  this  may  be,  we  think,  when  the 
council  approved  the  contract  with  the  clerk's 
slgnatore  attached  for  the  city,  It  was  In 
every  essential  equivalent  to  approving  it 
before  tbe  clerk  signed.  The  essential  thing 
to  be  done  was  the  preparation  and  indorse- 
ment of  the  draft  by  the  city  atiorney,  and 
its  approval  by  the  coonclL  Whether  tbe 
clerk  signed  for  the  dty  before  or  after  the 
approval  of  the  council  was  of  no  material 
consequence.  The  only  requirement  of  the 
charter  as  to  the  order  In  which  the  con- 
tract 18  to  be  signed  is  that  the  city  atiomey's 
approval  as  to  form  must  be  indorsed  on  the 
contract  before  the  council  can  ai)prove. 
Estate  of  Johnson,  98  Cat.  531,  33  Pac.  460, 
21  Lk  R.  A.  380;  Derby  v.  City  of  Modesto, 
104  Oal.  515,  38  Pac.  900.  But  It  Is  more 
seriously  argued  that  the  clerk  had  no  au- 
thority to  sign  the  contract,  because  he  Is  not 
a  person  authorized  to  sign  contracts  for  the 
city,,  and  the  council  had  no  authority  to  or- 
der him  to  do  so,  except  by  ordinance.  Tiiis 
contention  is  also  based  on  the  claim  that 
the  words  "authorized  thereto"  Introduce  a 
vitally  different  feature  from  the  provision  in 
tbe  old  charter  which  did  not  contain  those 
words.    As  to  the  point  that  it  is  not  one  of 


tbe  duties  of  the  clerk  to  sign  contracts,  the 
same  may  be  said  of  tbe  mayor,  and  the 
argument  would  result  in  showing  that  tbe 
council  has  no  power  to  caude  a  contract  to 
be  executed.  Tbe  signing  of  tbe  contract  by 
the  clerk  was  but  a  ministerial  act,  involving 
the  exercise  of  no  discretionary  power,  and 
could  be  delegated.  1  Dillon's  Mtm.  Corp.  S 
96;  Hitchcock  v.  Galveston,  96  U.  S.  341,  24 
L.  Ed.  659.  In  Los  Angeles  Gas  Co.  v.  Tober- 
man,  supra,  It  was  said:  "As  tbe  signature 
of  contracts  in  writing  is  no  part  of  the  du- 
ties of  the  mayor,  authority  to  sign  comes 
from  the  council;  and  when  that  body,  by 
its  order,  directed  its  clerk  to  sign  the  con- 
tract under  consideration,  and  he  signed  it, 
it  was  well  executed,  and,  if  otherwise  made 
according  to  the  charter,  it  Is  valid  and  bind- 
ing on  the  city."  The  order  designating  the 
clerk  to  sign  the  contract  was  also  his  au- 
thority for  signing  It.  We  cannot  agree  with 
appellant  that  the  addition  to  the  old  charter 
of  the  words  "authorized  thereto,"  embra- 
ced In  the  new  charter,  has  introduced  a  vital 
dlflterence,  and  must  necessarily  mean  pre- 
viously "authorized  thereto"  by  some  general 
law  or  by  the  provisions  of  the  chapter.  We 
think  that,  taking  the  section  (207)  in  its  en- 
tirety, and  remembering  that  the  act  to  be 
performed  was  but  ministerial,  and  that  the 
charter  nowhere  authorizes  any  officer  to  sign 
contracts  for  the  city,  and  does  authorize  tbe 
council  to, designate  the  mayor  or  some  other 
person,  it  would  be  an  unwarranted  construc- 
tion to  adopt  appellant's  meaning  of  the  sec- 
tion. If  by  tbe  charter  the  mayor  was  au- 
thorized to  sign  contracts,  there  might  be 
force  In  the  argument  that  "some  other  per- 
son authorized  thereto"  should  also  be  some 
person  having  similar  or  previous  authority. 
But  this  some  other  person  may  be  some  oth- 
er person  than  an  officer  of  the  city,  in  which 
case  It  would  be  tmreasonable  to  bold  tiiat 
the  council  sbonld  first  pass  an  ordinance 
conferring  tbe  authority,  and  thereafter  make 
tbe  order  directing  bim  to  sign.  Tbe  natural 
and  obvious  construction,  it  seems  to  us.  Is 
that  the  order  directing  the  clerk  to  sign  for 
the  city  carries  with  it  his  authority. 

The  views  herein  expressed  render  it  un- 
necessary to  notice  respondents'  point  as  to 
the  insufficiency  of  the  complaint  to  entitie 
plaintiff  to  injunctive  relief. 

It  is  advised  that  the  judgment  be  affirmed. 

I  concur:    GRAY,  C. 

I  concur  in  tbe  conclusion:    CCX)PER,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  appealed  from  is  af- 
firmed: ANGELLOTTI,  J.;  SHAW,  J.;  VAN 
DYKE,  J. 
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SACRAMENTO  BANK  ▼.  MbNTGOMERY 

et  aL    (S.  F.  3,239.) 
(Supreme  Court  of  California.     May  17,  1905.) 

1.  Teusts  —  Pebpetuities  —  Conveyance   to 
Afteb-Bobn  Cuildben. 

A  conveyance  in  trust  to  lease  the  prem- 
ises, and  to  pay  the  net  rentals  to  the  grantor's 
son  during  his  life,  and  upon  his  death  to  con- 
vey the  property  to  any  child  or  children  after- 
wards born  to  the  son,  or  to  the  issue  of  a  de- 
ceased child  of  the  son,  or,  in  the  event  of  the 
son's  dying  without  issue,  to  the  child  lOr  chil- 
dren, or  issue  of  a  deceased  child,  of  the  gran- 
tor's daughter,  is  void  in  so  far  as  it  purports 
to  create  a  trust  for  the  conveyance  of  the 
property  upon  the  death  of  the  son. 

2.  Same— Tbusts  fob  Suppobt. 

But  the  trust  to  lease  the  property  and 
pay  the  net  rentals  to  the  son  is  valid,  under 
Civ.  Code,  §  8oT,  subds.  2,  3,  authorizing  the 
creation  of  trusts  to  lease  real  property,  and 
apply  the  rents  and  profits  to  the  use  of  any 
person. 

3.  Same— Tbusts  Invalid  im  Pabi— Susten- 
tion OF  Valid  Pobtion. 

The  valid  portion  of  the  trust  being  sep- 
arable from  the  invalid,  the  former  will  be  sus- 
tained, although  the  latter  will  fall. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent  Dig.  Trusts,  S  72.] 

4.  Same  — Invalid  Tbusts  —  Estate  of  Au- 

lUOB. 

Under  Civ.  Code,  §§  864-866,  providing 
that  every  estate  not  embraced  in  a  trust  or 
otherwise  disposed  of  is  left  in  the  author  of 
the  trust  or  his  successors,  and  may  be  trans- 
ferred or  devised  subject  to  the  trust,  so  as  to 
vest  in  the  grantee  or  devisee  a  legal  estate  in 
the  property  as  against  all  persons  except  the 
trustee,  a  conveyance  of  property  in  trust  to 
apply  the  net  rents  to  the  support  of  the  au- 
thor s  son,  and  convey  the  premises  to  the  son's 
children  at  the  son's  death,  which  is  void  as  to 
the  conveyance  to  the  children,  leaves  in  the 
author  of  the  trust  a  legal  estate  in  the  prop- 
erty which  is  subject  to  sale  on  execution 
against  him. 

5.  Judgments  —  CoLLATEBAL  Attack  —  Re- 
citals AS  TO  Validitt— Conclusiveness. 

A  judgment  reciting  that  defendant's  de- 
fault was  "regularly  entered  according  to  law" 
is  good  against  collateral  attack,  although  the 
only  affidavit  showing  publication  of  summons 
contained  in  the  judgment  roll  was  filed  after 
the  expiration  of  the  three  years  from  the  com- 
mencement of  the  action  allowed  by  Code  Civ. 
Proc.  §  581,  subd.  7,  for  the  service  and  return 
of  summons. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco ;  J. 
M,- Sea  well,  Judge. 

Action  by  the  Sacramento  Bank  against 
Charles  Montgomery  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

EYeeman  &  Bates,  for  appellant  Seth 
Maun  (Goodfellow  &  Eells,  of  counsel),  for  re- 
spondents. 

ANGELLOTTI,  J.  This  Is  an  action  to 
quiet  title  to  certain  real  property  In  the  city 
and  county  of  San  Francisco,  In  the  posses- 
sion of  defendants.  The  court  found  that 
plaintiff  is  not,  and  never  has  been,  the  own- 
er of  said  lot,  or  of  any  Interest  or  estate 
therein,  and  gave  Judgment  for  defendants. 
Plaintiff  lias  appealed  from  the  Judgment 


Both  parties  claim  under  B.  H.  McDonald, 
who  was  the  owner  of  the  property  on  .the  Ist 
day  of  September,  1891.  The  plaintiff  claims 
under  an  attachment.  Judgment,. and  execu- 
tion sale  of  the  property  in  a  proceeding 
against  said  R.  II.  McDonald;  and  the  de- 
fendants by  virtue  of  a  conveyance  made  by 
said  McDonald,  which  conveyance  antedates 
plaintiff's  attachment  and  judgment.  Plain- 
tiff claims  that  said  convey.ance  was  void  be- 
cause it  attempted  to  create  a  trust  forbidden 
by  the  laws  of  the  state.  Defendants,  while 
contending  for  the  validity  of  the  conveyance, 
further  contend  that  the  judgment  under 
which  plaintiff  claims  was  void,  and  that 
plaintiff  derived  no  title  by  the  execution 
sale,  even  if  the  conveyance  by  McDonald  was 
void. 

The  conveyance  under  wliich  defendants 
claim  purported  to  grant,  bargain,  sell,  and 
convey  the  property  in  question  to  one  Orin 
l\  Miner  and  his  successors  in  trust  "to  have 
and  to  bold  said  premises  for  the  following 
uses  and  purposes  and  none  other,  viz.:  In 
trust  to  lease  said  premises  not  exceeding  a 
term  of  Are  years,  to  collect  the  rents  there- 
of and  to  pay  out  of  the  same  all  taxes,  as- 
sessments and  charges  and  retain  a  reason- 
able sum  for  the  care  and  business  thereof, 
and  to  pay  to  my  son  Richard  H.  McDonald 
the  net  rentals  so  long  as  be  shall  live  and 
upon  his  death  to  convey  to  any  child  or  chil- 
di-en  hereafter  born  to  him  or  the  issue  of  a 
child  not  living  so  born  to  him  said  property ; 
but  in  the  event  be  shall  not  have  such  child 
or  children  then  my  trustee  shall  convey  said 
property  to  the  child  or  children  or  the  issue 
of  any  child  not  living  of  my  daughter  Mrs. 
Mattie  Spencer  share  and  share  alika"  De- 
fendant Montgomery  is  the  duly  and  regu- 
larly appointed  trustee  in  place  and  stead  of 
said  Miner,  also  a  defendant ;  the  only  other 
defendant  being  Richard  H.  McDpnald,  Jr., 
the  son  of  the  grantor,  and  a  beneficiary  un- 
der the  deed. 

So  far  as  this  deed  purports  to  create  a 
trust  for  the  conveyance  of  the  property  upon 
the  death  of  the  son.  It  must  be  held  to  be 
void,  under  the  decisions  of  this  court  E3s- 
tate  of  Fair,  132  Cal.  523,  60  Pac.  442,  64  Pac. 
1000,  84  Am.  St.  Rep.  70 ;  Estate  of  Sanford, 
136  Cal.  97,68  Pac.  494;  Estate  of  Picboir,  139 
Cal.  682,  73  Pac.  606;  Hofsas  v.  Cmnmlngs, 
141  Cal.  523,  75  Pac.  110;  McCur'dy  v.  Otto, 
140  Cal.  48,  73  Pac.  748. 

The  trust  to  lease  the  property,  collect  the 
rents  and  to  pay  the  net  rentals  to  the  son 
so  long  as  he  shall  live,  is,  however,  one  au- 
thorized by  the  law  of  this  state.  Subdivi- 
sions 2,  3,  §  857,  Civ.  Code.  The  question 
then  arises  as  to  whether  this  valid  provision 
is  so  interwoven  with  the  invalid  one  that 
the  invalid  provision  cannot  be  eliminated 
without  interfering  with  and  changing  the 
main  scheme  of  the  grantor.  If  not,  it  will 
stand  (Estate  of  Plchoir,  139  Cal.  682,  73  Pac 
600:  Nellis  v.  Rlckard.  133  Cal.  617,  66  Pac. 
32,  85  Am.  St  Rep.  :p^7seft#  cases  there  cit- 
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ed),  aod  the  estate  of  the  trustee  will  be  up- 
held to  the  extent  necessary  to  enable  him  to 
execute  the  valid  trust,  and  will  be  void  only 
as  to  the  InTalld  trust 

We  think  there  can  be  no  doubt  that  the 
two  attempted  trusts  are  severable.  It  is  im- 
possible to  distinguish  this  deed  of  trust,  so 
far  as  this  question  is  concerned,  from  the 
deed  made  by  the  same  grantor,  considered  in 
Nellis  V.  Ridiard,  supra,  under  which  there 
was  a  valid  trust  for  the  benefit  of  Mrs.  Spen- 
cer for  her  life,  and  an  attempted  trust  for 
the  benefit  of  her  children  after  her  death, 
which  latter  trust  was  void  because  of  sus- 
pension of  alienation  beyond  the  legal  period. 
This  court  said  In  that  case:  "Looking  at 
the  deed  before  us,  what  seems  to  us  to  be  in- 
tended as  the  primary  trust  is  the  trust  for 
the  benefit  of  Mrs.  Spencer,  and  the  ulterior 
contingent  limitation  is  easily  separable  from 
the  primary  trust,  and  is  but  incidental ;  its 
purpose  being  to  provide  for  a  contingency 
which  may  never  arise,  since  Mrs.  Spencer 
may  outlive  all  her  children,  and  the  failure 
of  the  provision  as  to  them  would  not  affect 
the  trust  as  to  her."  The  same,  in  effect,  may 
be  said  with  equal  force  of  the  deed  here  in- 
volved. The  case  is  clearly  distinguished 
frwn  Estate  of  Fair,  132  Cal.  523,  60  Pa*  442, 
64'Pac.  1000,  84  Am.  St  Rep.  70,  and  136  Cal. 
79,  68  Pac.  306,  where  it  was  held  that  the 
asserted  estate  of  the  trustees  for  life  in  the 
realty,  and  the  trust  as  to  personal  property, 
fell  with  the  trust  to  convey,  because  they 
could  not  be  separated  therefrom  without  de- 
stroying the  whole  scheme  of  the  testator.  In 
Estate  of  Plchoir,  supra,  this  court,  in  hold- 
ing that  a  trust  as  to  personalty  was  not  so 
inseparably  blended  with  an  Invalid  trust  as 
to  realty  as  to  make  it  necessary  to  hold  that 
the  trust  as  to  the  personalty  was  also  void, 
fully  discussed  the  Fair  Case,  and  the  con- 
siderations compelling  the  decisions  therein. 
130  Cal.  686,  688,  73  Pac.  606.  What  was  said 
by  the  court  in  that  case  and  in  the  opinions 
iu  the  Fair  Case  shows  that  the  court  con- 
sidered that  the  several  trusts  in  the  Fair 
will  were  all  parts  of  an  exceedingly  compli- 
cated scheme,  so  Inseparably  blended  that  the 
settled  purpose  of  the  testator  would  be  en- 
tirely frustrated,  were  a  portion  only  of  the 
scheme  adhered  to.  All  must  stand  or  fall 
together.  In  the  Fair  Case  reported  in  136 
Cal.  79,  68  Pac.  306,  it  was  said  that  to  hold 
"that  tie  testator,  if  he  had  known  that  his 
attempted  disposition  of  the  realty  was  in- 
valid, and  that  upon  his  death  his  vast 
amount  of  real  proi)erty,  worth  many  mil- 
lions of  dollars,  would  go  Immediately  in  fee 
simple  to  bis  children,  would  have  given  to 
them  also  the  income  of  the  personal  prop- 
erty, would  be  to  indulge  in  a  most  impossi- 
ble supposition,  and  to  violate  the  settled  law 
on  the  subject"  No  such  conditions  exist 
here  As  in  the  case  of  Nellis  v.  Rickard, 
sapra,  the  trust  for  the  benefit  of  the  son  dur- 
ing his  life  was  a  separate  independent 
scheme,  apparently  the  primary  trust,  and 


the  invalid  trust  but'  Incidental.  It  was 
plainly  the  Intention  of  the  grantor  that, 
whatever  might  ultimately  become  of  the 
property,  his  son  should  have  the  net  income 
thereof  so  long  as  he  lived,  and  we  see  no 
good  reason  why  effect  cannot  be  given  to 
such  Intention.  In  Estate  of  Sanford,  136 
Cal.  97, 100,  68  Pa&  404,  the  trust  for  the  ben- 
efit of  the  children  of  the  nephew  of  the  dece- 
dent, until  one  of  said  children  should  at- 
tain the  age  of  25  years,  was  held  invalid,  not 
because  it  was  inseparably  blended  with  the 
trust  to  convey,  but  because  it  was  merely 
discretionary.  The  ruling  in  Hofsas  v.  Cum- 
mlngs,  141  Cal.  525,  528,  75  Pac.  110,  was  as 
to  a  trust  over,  which  was  absolutely  de- 
pendent upon  a  void  tuust 

Our  conclusion  on  tills  branch  of  the  case 
is  that  the  deed  of  trust  was  valid  to  the  ex- 
tent of  the  life  estate  thereby  created,  and 
that  the  estate  of  the  trustee  must  be  upheld 
to  that  extent 

The  defendants  cannot,  however,  uphold 
their  claim  to  any  greater  extent  than  this. 
The  attempted  trust  to  convey  being  void,  no 
other  estate  In  the  property  than  that  neces- 
sary to  enable  the  trustee  to  execute  the  val- 
id trust  was  effectually  conveyed  by  the  deed. 
See  Estate  of  Plchoir,  130  Cal.  688,  73  Pac. 
606.  Every  estate  not  embraced  in  the  trust, 
and  not  othei-wlse  disposed  of,  is  left  In  the 
author  of  the  trust  or  his  successors,  *and 
could  be  transferred  or  devised  by  him  sub- 
ject to  the  execution  of  the  trust,  and  any 
grantee  or  devisee  would  acquire  a  legal  es- 
tate In  the  property  as  against  all  persons 
except  the  trustees  and  those  lawfully  claim- 
ing under  them.  Civ.  Code,  !§  864-866.  The 
author  of  the  trust  here,  R.  H.  McDonald, 
having  a  legal  estate  in  this  property  after 
the  execution  of  the  trust  deed,  the  same  . 
must  have  passed  to  plaintiff  under  the  exe- 
cution sale  of  his  interest  therein,  unless  such 
sale  was  for  some  reason  invalid. 

It  Is  claimed  that  the  sale  was  void  for  the 
reason  that  the  judgment  against  McDon- 
ald upon  which  the  execution  was  issued 
was  void  upon  its  face;  the  contention  as  to 
the  invalidity  of  the  judgment  being  based 
upon  the  further  contention  that  it  appears 
upon  the  face  of  the  record  that  return  upon 
the  summons  was  not  made'  within  three 
years  after  the  commencement  of  the  action, 
and  that  the  court  was  therefore  without  Jur- 
isdiction to  render  the  judgment  Code  Civ. 
Proc.  §  581,  subd>.  7.  This  is  the  only  point 
made  against  the  validity  of  the  sale  under 
execution.  The  property  in  question  having 
been  attached  in  the  action  in  which  the  Judg- 
ment was  given — that  of  Sacramento  Bank 
against  J.  M.  Burnett,  R.  H.  McDonald  et 
al.,  an  action  to  recover  money — ^the  sum- 
mons was  served  upon  McDonald  by  publi- 
cation. Assuming  for  the  purposes  of  this 
decision  that,  under  subdivision  7  of  section 
581  of  the  Code  of  Civil  Procedure,  where 
service  is  had  by  publication  an  affidavit 
showing  publication  m4|^fj_.j^^y  ^le^^toif^^ 
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three  years  after  the  commencement  of  the 
action,  or  the  court  loses  jurisdiction  to  pro- 
ceed further  in  the  case,  we  cannot  say  that 
the  failure  to  file  such  an  affidavit  is  shown 
by  the  record  of  the  action  in  question.  Ad- 
mittedly, the  judgment  in  question  cannot  be 
held  void  upon  this  collateral  attack  unless 
it  is  void  upon  its  face;  1.  e.,  unless  its  in- 
validity is  apparent  upon  an  inspection  of  the 
judgment  roll.  From  this  It  appears  that  the 
action  was  commenced  on  September  1,  18W, 
and  that  summons  was  issued  on  the  same 
day.  The  record  affirmatively  shows  that  the 
summons  was  regularly  served  by  publication 
within  three  years.  There  Is  contained  In  the 
record  an  affidavit  showing  the  mailing  of  a 
copy  of  the  summons  .and  complaint  within 
the  three  years,  which  was  filed  within  that 
time,  viz.,  on  December  1,  1896.  The  only 
affidavit  showing  publication  of  summons 
contained  in  the  judgment  roll  is  one  filed 
after  the  expiration  of  three  years,  viz.,  on 
April  1,  1898.  This  affidavit  was  subscribed 
and  sworn  to  on  February  17,  1887,  and 
showed  proper  publication  within  the  three 
years.  The  record  does  not  contain  the  orig- 
inal summons.  The  indorsement  of  the  clerk 
upon  the  complaint  shows  that  the  default 
of  McDonald  for  not  answering  was  entered 
April  1,  1898.  Judgment  was  given  April  2, 
1898,  and  it  was  recited  therein  as  follows, 
viz:  •  "In  this  cause  the  defendant  R.  H.  Mc- 
Donald having  been  regularly  served  with 
process,  and  having  failed  to  appear  and 
answer  the  plaintiff's  complaint  as  amended, 
the  time  allowed  by  law  for  answering  hav- 
ing expired,  and  the  default  of  said  defend- 
ant R.  H.  McDonald  having  been  regularly 
entered  according  to  law,  and  the  court  hav- 
ing, ordered  judgment  entered  in  favor  of 
.  plaintiff  and  against  the  defendant  R.  H. 
McDonald,"  etc.  The  affidavit  of  publication 
of  summons,  filed  after  the  expiration  of 
three  years,  constitutes  a  part  of  the  record; 
and,  if  this  were  the  only  evidence  as  to  the 
time  of  the  filing  of  any  such  affidavit,  de- 
fendants' contention  that  it  is  apparent  from 
an  inspection  of  the  record  that  no  affidavit 
was  filed  within  three  years  of  the  commence- 
ment of  the  action  would  be  well  made.  But 
such  affidavit  Is  not  the  only  evidence  upon 
this  subject.  The  jurisdictional  recitals  in  the 
judgment  also  constitute  a  part  of  the  record, 
and  it  is  there  solemnly  declared  that  the 
default  of  the  defendant  R.  H.  McDonald 
has  been  regularly  entered  according  to  law. 
Assuming  here  the  soundness  of  defendants' 
argument  to  the  effect  that  the  court  lost  all 
jurisdiction  of  the  case  if  an  affidavit  of  pub- 
lication was  not  filed  within  the  three  years, 
this  recital  could  not  be  true  if  no  affidavit 
bad  been  filed  prior  to  the  one  contained  in 
the  record.  The  whole  record  must  be  con- 
strued together,  and  the  Jurisdictional  re- 
citals in  the  judgment  must  be  taken  on  col- 
lateral attack  as  true,  unless  the  record  af- 
firmatively shows  that  the  facts  upon  which 
they  are  based  are   insufficient    to    sustain 


them.  The  remainder  of  the  record  here 
does  not  show  this.  It  -does  not  appear 
that  the  recital  that  default  was  regularly 
entered  according  to  law  was  at  all  based 
upon  the  affidavit  contained  in  the  record. 
For  aught  that  appears,  it  may  have  been 
made  to  appear  to  the  court  in  that  action 
that  another  affidavit  showing  due  publica- 
tion was  filed  within  the  proper  time,  and  the 
recital  may  have  been  based  upon  that  fact. 
Such  affidavit  may  have  been  lost  or  omitted 
from  the  record.  Such  a  condition  of  affairs 
is  entirely  consistent  with  the  whole  record 
before  us,  and,  in  support  of  the  judgment, 
must  be  assumed  to  have  existed.  To  hold 
otherwise  would  be  to  make  the  record,  in 
part,  speak  falsely. 

Defendants  say  that  while,  where  the 
record  is  silent  as  to  what  was  done,  it  will 
be  presumed  in  favor  of  the  judgment  that 
what  ought  to  have  been  done  was  not  only 
done,  but  rightly  done,  yet,  when  the  record 
shows  what  was  done,  it  will  not  be  presum- 
ed that  something  different  was  done.  This 
statement  is  undoubtedly  true,  and  is  sup- 
iwrted  by  a  wealth  of  authority.  But  it  has 
no  application  where  the  record  does  not  pur- 
port to  show  all  that  was  done,  and  the  judg- 
meut3tates  that  all  that  was  necessary  to  be 
done  was  done.  This  matter  was  very  clear- 
ly discussed  by  this  court  in  Hahn  v.  Kelly, 
34  Cal.  391,  94  Am.  Dec.  742,  and,  so  far  as 
the  particular  question  here  Involved  is 
concerned,  the  views  there  announced  have 
never  been  departed  from.  It  was  said 
therein  (page  407,  34  Cal.  [94  Am.  Dec. 
742]):  "To  avoid  any  misapprehension,  we 
deem  it  proper  to  add  that  so  far  we 
have  assumed,  for  the  purposes  of  the  argu- 
ment, that  the  record,  aside  from  that  por- 
tion of  it  which  is  denominated  the  'proof  of 
service,'  is  silent  upon  the  question  of  service. 
But  it  may  happen  that  other  porttons  of 
the  record  may  also  epe&k  upon  that  ques- 
tion. If  so,  what  they  say  is  not  to  be  dis- 
regarded. On  the  contrary,  in  determining 
the  question  whether  a  want  of  jurisdiction 
is  apparent  upon  the  face  of  the  record,  we 
must  look  to  the  whole  of  it,  and  report  the 
responses  of  all  its  parts.  To  illustrate: 
Suppose  that  portion  of  the  judgment  roll 
denominated  the  'affidavit  or  proof  ot  serv- 
ice* shows  that  personal  service  was  made 
upon  the  son  of  defendant,  and  the  remaind- 
er of  the  roll  says  nothing  about  service; 
we  then  have  a  want  of  jurisdiction  appeal- 
ing upon  the  face  of  the' record.  But  sup- 
pose the  judgment  states  that  the  defend- 
ant appeared,  or  that  personal  service  was 
made  upon  him,  or  something  else  that  is 
equivalent,  as  it  frequently  does;  the  opposite 
result  follows,  for  the  record  cannot  lie,  and 
it  appears  that  the  father  as  well  as  the  son 
had  been  served,  which  may  well  have  been 
the  case.  The  record  in  such  a  case  does 
not  blow  hot  and  cold,  as  might  be  sup- 
posed.   On  the  contrary,  both  acts  may  have 

been  done.    On  presentation  of  the  return  of 
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service  upon  the  son,  the  court  may  have 
declared  It  no  service,  and  service  upon  the 
father  may  have  been  subsequently  made, 
and  the  wrong  return  may  have  found  Its 
way  Into  the  judgment  .roll.  To  hold  thus 
would  be  consistent  with  the  record,  while  to 
bold  otherwise  would  be  to  contradict  the 
Judgment  So,  In  the  case  of  a  service  by  pub- 
lication, if  the  afEidavlt  of  the  printer  states 
that  the  summons  was  published  one  month, 
and  yet  the  court,  in  its  judgment,  states 
that  it  was  published  three,  or  that  service 
has  been  had  upon  the  defendant,  it  will  be 
presumed  that  other- proof  than  that  contain- 
ed In  the  Judgment  roll  was  made,  for  not  to 
BO  presume  would  be  to  deny  to  the  record 
that  absolute  verity  which  must  be  accorded 
to. It.  Thus  limited  or  understood,  the  point 
made  by  counsel  for  appellant  is  doubtless 
well  made."  See,  also,  Qulvey  v.  Porter, 
37,Cal.  458;  Vassault  v.  Austin,  30  Oal.  e»l, 
695;  Reily  v.  Lancaster,  30  Oal.  354,  355; 
People  V.  Harrison,  84  Cal.  607,  609,  24  Pac. 
811;  Whitney  v.  Daggett,  108  Cal.  232,  41 
Pac.  471. 

In  Belcher  v.  Chambers,  63  Cal.  635,  the 
Judgment  considered  was  a  personal  Judg- 
ment against  a  nonresident,  without  personal 
service  of  process,  and  without  attachment 
proceedings  against  property  of  the  Judgment 
debtor  situated  in  this  state.  The  court 
there  simply  held  that,  upon  a  question 
which  might  be  re-examined  by  the  Supreme 
Court  of  the  United  States  on  writ  of  error, 
it  would  follow  the  rule  of  law  laid  down 
by  that  tribunal,  and  did  not  purport  to  over- 
rule Hatan  V.  Kelly,  supra,  as  to  any  matters 
not  so  reviewable  by  the  court.  See  In  re 
Newman,  75  Cal.  218,  220,  16  Pac.  887,  7  Am. 
St  Rep.  146.  Latta  v.  Tutton,  122  CaL  270, 
54  Pac.  844,  68  Am.  St  R^.  30,  relied  upon 
by  defendants,  Involved  the  question  as  to 
.  the  validity  of  a  deficiency  Judgment  on  fore- 
closure proceedings,  wherein  the  Judgment 
roll  showed  affirmatively  only  service  of  sum- 
mons by  publication  in  a  case  where,  to  au- 
thorize personal  Judgment  for  any  deficiency, 
personal  service  was  essential  The  Judg- 
ment of  foreclosure  contained  recitals  that 
the  defendants  had  been  duly  and  regularly 
summoned,  and  that  their  defaults  had  been 
duly  and  regularly  entered.  Service  by 
publication  was  all  that  was  essential  to 
the  Jurisdiction  of  the  court  to  adjudge  a 
foreclosure  of  the  lien,  and  it  was  held  that 
the  recltal>itn  the  Judgment  applied  as  well 
to  servIc^-by  publication  as  to  personal 
service,  and  the  recital  must  be  presumed 
to  refer  to  such  service  as  the  record  afflrm- 
ativ^y  disclosed.  So  construed,  the  whole 
record  was  consistent  and  suflScient  to  sup- 
port a  Judgment  viz.,  the  Judgment  of  fore- 
closure, but  not  sufficient  to  authorize  the 
clerk  to  enter  a  deficiency  Judgment.  As 
applied  to  this  case,  the  utmost  that  cap  be 
claimed  is  that  under  it  the  recitals  as  to 
service  here  applied  as  well  to  service  by 
publication  aa  to  personal  service,  and  will 


therefore  be  presumed  to  refer  to  such  serv- 
ice as  the  record  affirmatively  shows,  not 
being  Inconsistent  therewith.  But  the  re- 
cital here  as  to  the  default  of  McDonald 
having  been  duly  entered  is  not  consistent 
with  the  fact  that  an  affidavit  of  publication 
of  summons  was  not  filed  until  after  the 
expiration  of  the  three  years,  and  cannot, 
therefore,  be  held  applicable  to  the  showing 
made  by  the  affidavit  contained  In  the  record. 
The  case  of  Latta  v.  Tutton  Is  not  tu  point 
here. 

We  are  of  the  opinion  that  the  Judgment 
in  question  is  not  void  upou  its  face,  and  that 
the  execution  sale  thereunder  conveyed  to 
plaintiff  such  Interest  as  the  Judgment  debt- 
or then  had  In  the  property  in  question,  viz., 
such  estate  therein  as  was  not  conveyed  by 
the  trust  deed. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

We  concur:  SHAW,  J.;  VAN  DYKE,  J. 


(»  Utah.  309) 
FERRIS  V,  MODERN  WOODMEN  OF 
AMERICA. 

(Supreme  Court  pt  Utah.     June  6,  1905.) 
Appeal— Abstract  —  THANSoafPT  —  Assion- 

IIBNT  OF  BBROBS— RlTLES— DiSMISSAI,. 

Where  neither  the  transcript  on  appeal  nor 
the  abstract  contains  any  assignment  or  specifi- 
cation of  error,  nor  any  points  relied  on  for 
a  reversal  of  the  judgment,  as  required  by  rules 
6  (49  Pac.  zi)  and  26,  the  appeal  will  be  dis- 
missed.* • 

Appeal  from  District  Court,  Weber  County; 
H.  H.  Rolapp,  Judge. 

Action  by  Mary  Elizabeth.  Ferris  against 
the  Modern  Woodmen  of  America.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Dismissed. 

W.  L.  Magiimis  and  Charles  Stout,  for  ap-' 
pellant  A.  O.  Horn  and  A.  W.  Agee,  for 
respondent 

PER  CURIAM.  This  action  was  brought 
by  the  plaintiff  as  the  widow  and  beneficiary 
of  Patrick  Thomas  Ferris,  deceased,  to  re- 
cover upon  a  policy  of  insurance,  issued  in 
favor  of  Mr.  Ferris  by  the  defendant  cor- 
poration in  the  sum  of  $2,000.  At  the  trial 
the  Jury  returned  a  verdict  In  favor  of  the 
inaintiff  for  the  amount  of  the  policy,  and,  ■ 
upon  Judgment  being  entered  accordingly, 
.the  defendant  appealed. 

The  appellant  Is  met  at  the  very  threshold 
with  the  contention,  by  the  respondent,  that 
the  abstract  does  not  conform  to  the  rules 
of  this  court  and  that  therefore  this  Judg- 
ment should  be  affirmed;  and  we  are  of  the 
opinion  that  this  contention  ought  to  be  sus- 
tained. Rules  6  (49  Pac.  xi),  and  26  have 
both  been  violated  in  the  preparation  of  the 

*Steam  lAundry  Co.  v.  Dole,  G8  Poo.  U09,  20  Utab. 
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abstract  The  fonDer  rale  provides  that  tbe 
abstract  sball  set  fortli  fully  "tbe  points  re- 
lied upon  for  a  reTeml  of  tbe  Judtrment," 
and  tbe  latter  proTldes:  "At  tbe  end  of  each 
assignment  of  error,  reference  must  be  made 
to  tbe  page  or  pages  of  tbe  abstract  contain- 
ing tbe  exception  upon  wbicb  sucb  error,  so 
assigned,  is  based."  The  provisions  of  tbe 
rules  should  be  substantially  complied  with 
in  all  cases,  but  In  this  instance  no  attempt 
has  been  made  to  comply  with  them.  Neither 
the  transcript  nor  the  abstract  contains  any 
assignment  or  specification  of  error,  nor  any 
points  relied  upon  for  a  reversal  of  the  Juag- 
ment.  Tbe  provisions  referred  to,  were  de- 
signed not  merely  for  the  aid  and  convenience 
of  this  court,  but  also  for  the  purpose  «f  giv- 
ing opposing  counsel  timely  notice  of  tbe 
points  Intended  to  be  urged  before  this  court, 
and  thus  avoid  delay  in  tbe  preparation  of 
their  briefs,  and  consequent  delay  in  the  final 
determination  of  the'lltlRatton.  The  impor- 
tance of  a  substantial  compliance  with  these 
rules  is  thus  apparent.  They  are  Imperative, 
and  must  be  obeyed.  Steam  Laundry  Co.  T. 
Dole,  20  Utah,  409,  58  Pac.  1109. 

For  these  reasons  this  appeal  will  be  dis- 
missed, with  costs,  and  tbe  judgment  affirm- 
•d.    It  is  80  ordered. 


(»  Ctah,  310) 

STATE  V.  RICHARDS. 
(Supreme  Court  of  Ctab.    May  27,  1905.) 

1.  BuBOLART— Elements    or  Offknbk— TniE 
OF  Commission— i'RooF. 

Under  Rev.  St.  1898,  {  4334,  defining  "bnr- 
flary"  as  entering  "in  the  nighttime,"  etc.,  and 
section  4338,  defining  "nighttime"  as  the  period 
between  sunset  and  sunrise,  a  larceny,  to  con- 
stitute burglary,-  must  be  committed  in  the 
nighttime,  and  aflSrmative  proof  thdt  it  was  so 
committed  must  be  adduced;  but  sach  proof 
need  not  t>e  direct,  but  may  be  circumstantial, 
in  character. 

[Ed.  Note. — For  cases  In  point,  kee  vol.  8^ 
Cent.  Dig.  Burglary,  {{  13,  98.] 

2.  Samb— Evidence— SuFFiciENCT. 

Evidence  that  the  place  burglarized,  which 
was  a  store,  was  locked  up  at  dark ;  that  the 
inansger  arose  before  sunrise,  and  spent  nearly 
all  the  time  between  that  time  and  tbe  time 
when  he  opened  the  store  (about  an  hour  after 
sunrise),  in  plain  view  of  tbe  store,  where  he 
could  have  seen  an;  one  leaving  it ;  and  that 
en  arriving  at  the  store  Be  found  the  door  bro- 
ken open  and  the  things  taken — was  sufficient 
to  authorize  tbe  jury  to  find  that  the  burglary 
was  committed  in  the  nighttime.*      *  , 

Appeal  from  District  Court,  Sanpete  Conn- 
ie;   Ferdinand  Ericksen,  Judge. 

Samuel  Richards  was  convicted  of  burg- 
lary, and  appeals.    Affirmed. 

W.  D.  Livingstone,  for  appellant  M.  A. 
Breeden,  Atty.  Gen.,  for  the  State. 


BARTCH.  C.  J.    The  defendant  was  con- 
victed of  tbe  crime  of  burglary,  alleged  to 

•Stau  V.  Uillsr,  n  Vac  190,  It  Otah,  tU,  distU- 
galMhti, 


have  been  committed  on  September  28,  1904, 
by  unlawfully,  feloniously,  and  fm^ribly  en- 
tering a  store  In  the  nlgbttlme  at  Fountain 
Green,  in  Sanpete  county,  with  Intent  to 
commit  larceny.  He  now,  on  appeal,  insists 
that  there  is  no  proof  whatever  to  show  that 
the  breaking  was  done  and  entry  of  the 
store  made  in  the  nlgbttlme,  and  that  there- 
fore the  conrt  erred  In  submitting  the  case 
to  the  jury.  Upon  careful  examination,  how- 
ever, we  are  clearly  of  the  opinion  that  there 
Is  ample  proof  to  sustain  the  conviction  and 
judgment,  under  our  statute,  and  that  there 
is  no  reversible  error  in  ^he  record. 

Section  4334,  Rev.  St.  1898,  so  far  as  ma- 
terial here,  provides:  "EJvery  person  who.  In 
tbe  nighttime,  forcibly  breaks  and  enters,  or 
without  force  enters  through  any  open  door, 
window,  or  other  aperture,  any  house, 
•  •  •  store,  •  •  *  with  Intent  to  com- 
mit larceny  or  any  felony,  is  guilty  of 
burglary."  Section  4338,  Rev.  St  1898,  reads: 
"Tbe  phrase  'nighttime,'  as  used  In  this 
chapter,  means  the  period  between  sunset 
and  sunrise."  It  Is  true  that  under  these 
provisions  larceny  committed,  even  by  for- 
cible breaking  and  entry,  at  any  other  time 
than  In  the  nighttime,  between  sunset  and 
sunrise,  does  not  constitute  burglary.  The- 
time  when  the  act  was  committed  is  an  es- 
sential element  of  the  offense,  under  the 
statute,  the  same  as  at  common  law.  In- 
deed, as  to  time,  the  statute  is  but  declara- 
tory of  tbe  common  law.  Tbe  fact,  there- 
fore, that  tbe  oflTense  was  committed  in  the 
nighttime,  must  be  afBrmatlvely  proven. 
This  may  be  done,  however,  by  circumstan- 
tial evidence.  The  prosecution  is  not  limit- 
ed to  direct  evidence  of  the  time  of  the 
oftense,  or  positive  statements  of  the  wit- 
nesses that  tbe  oftense  was  committed  aft- 
er sunset  and  before  sunrise.  That  It  was 
committed  in  tbe  nighttime  may  be  shown 
by  proof  of  circumstances  which  convince 
tbe  mind  of  the  fact  beyond  a  reasonable 
doubt  as  well  as  by  direct  evidence.  6  Cyc 
240-242.  If  this  were  otherwise,  many  mid- 
night burglaries  would  go  nnpunisbed,  for 
such  oflFenses  are  always  secretly  committed, 
when  no  one  is,  or  Is  supposed  to  be,  present 
to  mark  the  time,  and  generally  when  noth- 
ing but  circumstances  can  reveal  It 

In  tbe  case  at  bar  it  appears-  In  evidence 
that  on  the  evening  of  September  28,  1904, 
at  dark,  about  7  o'clock,  the  lights  already 
burning,  tbe  manager  locked  up4tbe  store 
and  went  home;  that  the  next  morning,  about 
7  o'clock,  when  he  opened  the  store,  he  found 
the  back  door  unlocked,  the  money  drawer 
broken  off  from  Its  place,  the  money  which 
had  been  left  In  it  gone,  about  a  dozen 
pearl-bandied  pocketknives  and  five  revolvers 
missing,  and  tbe  two  lower  lights  in  the  of- 
fice window,  which  were  sound  when  he  left 
in  the  evening,  and  the  sash  between  them, 
broken  out  the  sash  having  been  whittled 
out;  that  the  window  was  about  10  feet 
above  the  ground  onoth^.^y^yKie^^t^t^ 
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4  feet  aboTe  the  floor  on  the  inside,  of  the 
store;-  that  there  was  a  fence  about  8  feet 
from  the  window,  and  a  plauk  had  been  used 
from  the  top  of  the  fence  to  the  window, 
and  was  either  on  the  fence  or  leaning 
against  the  store  when  the  burglary  was 
discovered,  an  ax  also  having  been  left  over 
the  fence,  close  by  the  window;  that  the 
back  door  of  the  store,  which  was  found 
unlocked  when  the  burglary  was  discovered, 
was  In  plain  view  of  the  manager's  residence, 
which  is  about  25  yards  south  of  th^  store, 
and  from  the  residence  one  could  see  close 
to  the  window,  but  not  right  at  it;  that  on 
the  morning  of  the  28th  of  September,  when 
the  oCTense  was  discovered,  the  manager 
arose  at  a  quarter  to  6  o'clock,  and  the  sun 
rose  at  5:53;  that  about  one-half  of  the  time 
Intervening  between  a  quarter  of  6  and  7 
o'clock,  when  he  went  to  the  store,  he  spent 
outside  of  the  bouse,  doing  chores. about  bis 
corral,  where  he  had  a  plain  view  of  the 
store,  and  chopping  wood;  that  about  20 
minutes  of  the  balance  of  the  Intervening 
time  be  spent  in  his  kitchen,  eating  break- 
fast, and,  from  his  position  at  the  breakfast 
table,  could  have  seen  any  person  going  out 
of  the  back  door  of  the  store;  and  that  from 
the  time  he  arose,  at  a  quarter  of  6,  to  7 
o'clock,  when  he  opened  the  store,  he  saw  no 
person  about  the  premises,  nor  heard  any- 
thing that  attracted  his  attention.  Respect- 
ing his  actions  that  morning  the  manager,  in 
part,  testified:  "I  was  working  behind  my 
store  in  my  corral  and  about  my  premises 
before  sunrise.  From  about  daylight  I  was 
forward  and  back  to  the  coi'Tal,  out  and  in, 
and  then  I  went  to  the  store.  I  did  not  see 
any  one  around  that  morning,  and  there 
was  nothing  to  attract  my  attention  to  the 
store  at  any  time  that  morning,  when  I  was 
doing  my  chores,  dressing  myself,  or  eating 
my  breakfast — ^nothing  until  I  went  to  the 
store."  The  evidence  also  shows  that  on  the 
evening  of  September  28,  1904,  between  5  and 
6  o'clock,  the  prisoner  called  at  the  residence 
of  J.  H.  Jensen,  about  1  mile  from  Foun- 
tain Green,  took  supper  there,  and,  after 
supper,  left;  going  in  the  direction  of  Foun- 
tain Green,  and  saying  he  was  hunting  work. 
On  October  2,  1904,  he  was  arrested  near 
Payson,  Utah,  about  40  miles  distant  from 
Fountain  Green,  and  then  tried  to  escape. 
At  the  time  of  his  arrest  he  had  the  stolen 
goods  in  his  possession,  and  they  were  iden- 
tifled  by  witnesses  at  the  trial.  Further  ref- 
erence to  the  evidence  would  seem  need- 
less, although  there  is  other  proof  of  similar 
Import. 

Under  such  circumstances  as  are  here  re- 
vealed by  the  evidence,  and  considering  the 
surroundings  of  the  place,  can  there  be  any 
probability  or  any  doubt  that  the  burglar 
chose  the  cover  of  darkness  to  hide  his  pro- 
ceedings? Vould  it  be  reasonable  to-  infer 
that  the  prisoner  waited  all  night,  until  aft- 
er daylight,  when  the  manager  of  the  store 


was  doing  his  chores  and  was  about  the 
place,  to  break  the  window  and  do  what  the 
evidence  shows  was  done  to  effect  an  en- 
trance Into  the  store?  It  is  manifestly  in- 
credible that  any  one  could  have  made  an  en- 
trance into  the  store,  in  the  way  that  was 
made,  after  the  manager  was  working  about 
the  place,  and  not  have  attracted  his  atten- 
tion. Nor  would  it  be  reasonable  to  suppose 
that  a  thief  would  take  such  chances,  when 
he  could  accomplish  his  purpose  under  cover 
of  night.  The  surroundings,  and  the  loca- 
■  tlon  of  the  window,  of  the  residence,  and  of 
the  corral,  and  the  presence  of  the  manager 
of  the  store  about  the  premises  after  day- 
Ifght,  all  render  It  utterly  improbable  that 
the  crime  was  not  committed  in  the  night- 
time. Such  crimes  under  such  conditions  are 
not  committed  in  broad  daylight,  but  under 
the  security  from  detection  and  apprehension 
which  the  night  affords,  when  sleep  has  dis- 
armed the  owner  and  rendered  his  premises 
defenseless.  Clearly,  under  the  evidence  in 
this  case,  the  quesUon  of  time  was  one  for 
the  Jury,  and  was  properly  submitted  for 
their  determination. 

In  People  v.  Dupree,  98  Mich.  26,  56  N. 
W.  1046 — a  case  similar  to  the  one  at  bar — it 
was  said:  "\\'hen  a  merchant  enters  his 
store  In  a  city  at  the  usual  hour  In  the 
morning,  though  it  be  after  daylight,  and 
finds  that  it  has  been  broken  open  and 
entered  from  the  front  door  or  window,  it  is 
contrary  to  good  sense  to  say  that  the  crime 
might  have  been  committed  after  daylight, 
and  therefore  the  court  must  direct  an  ac- 
quittal." People  V.  Getty,  49  Cal.  681;  Peo- 
ple V.  Tracy,  121  Mich.  318,  80  N.  W.  21; 
Williams  V.  State,  60  Ga.  445;  People  v.  Mc- 
Carty,  117  Cal.  65,  48  Pac.  984;  State  v. 
Bancroft,  10  N.  H.  105;  State  v.  McKnIght, 
111  N.  C.  690,  16  S.  B.  319;  Taylor  v.  Terri- 
tory (Ariz.)  64  Pac.  423;  btate  v.  Johnson,  33 
Minn.  34,  21  N.  W.  843. 

The  case  of  State  v.  Miller,  24  Utah,  312, 
67  Pac.  790,  to  which  our  attention  has  been 
called.  Is  not  in  point.  In  that  case  the  of- 
fense was  not  discovered  until  nearly  two 
hours  after  sunrise,  and  there  were  no  cir- 
cumstances in  evidence  which  warranted  the 
Jury  in  determining  that  the  goods  were 
stolen  in  the  nighttime.  When  arrested  the 
accused  was  trying  to  sell  the  goods,  and 
claimed  he  had  received  them  from  another 
man.  In  this  case  the  circumstances  are  of 
such  a  character  as  to  show  beyond  a  rea- 
sonable doubt  that  the  crime  was  commit- 
ted in  the  nighttime,  and  we  cannot  say  that 
the  conviction  is  not  warranted  by  the 
proof. 

We  have  carefully  examined  the  record 
and  ail  the  questions  presented  by  the  ap- 
pellant, and  have  discovered  no  reversible 
error. 

The  Judgment  is  affirmed. 

Mccarty  and  STRAUP,  JJ.,  concur. 


Digitized  by 


Google 


Ul 


81  PACIFIO  BEPOBTEB. 


(UtaU 


(29  ruh,  $15) 

NEPHI  IRR.  CO.  T.  VICKERS. 
(Supreme  Court  of  Utah.     May  27,  1905.) 

1.  Waters  and  Wateb  Courses— Ibbioation 
— Rights  or  Afpropbiator. 

An  appropriator  of.  water  is  not  required 
to  farrow  his  land  before  irrij^ating  the  same. 

2.  Same — Chasacteb  or  Use— iNrEBBNCEs  by 
Court. 

Where  the  appropriator  of  water  for  irri- 
gation uses  the  same  without  waste,  and  in  ac- 
cordance with  iiis  appropriation,  no  one  can 
complain,  and  no  court  can  change  his  manner 
of  using  the  same. 

Appeal  from  District  Court,  Juab  County; 
T.  Marioneauz,  Judge. 

Action  by  the  Mephi  Irrigation  Company 
against  Samuel  T.  Vickers.  From  the  Judg- 
ment rendered,  defendant  appeals.  Revers- 
ed. 

See  15  Utab,  374,  49  Pac.  301;  20  Utah, 
310,  58  Pac.  836. 

King,  Burton  &  King,  for  appellant  i>. 
D.  Houte,  for  respondent 

BARTCH,  C.  J.  This  action  was  brought 
in  Juab  county,  in  1895,  by  the  plaintiff,  to 
quiet  title  to  all  the  waters  of  Salt  creek  and 
two  of  'Its  tributaries.  Hop  creek  and  •  Bock 
Springs,  and  to  enjoin  the  defendant  from 
Interfering  with  any  of  the  waters  of  those 
streams.  The  case  has  been  thrice  tried, 
and  has  been  before  us  on  two  former  occa- 
sions, on  each  of  which  the  cause  was  re- 
manded because  of  the  findings  and  decree 
being  Indefinite  and  uncertain  as  to  the 
rights  of  the  parties  regarding  their  use  of 
water.  The  case  Is  reported  In  15  Utah,  374,* 
49  Pac.  301,  and  20  Utah,  310,  58  Pac.  836. 
On  this  appeal  the  appellant  again  complains 
of  the  findings  of  fact  and  decree.  Among 
other  tilings,  the  court  found:  "That  the  de- 
fendant Is  tbe  owner  and  entitled  to  the  use 
of  one-quarter  of  a  cubic  foot  of  water  per 
second  of  time  flowing  continuously  in  each 
and  every  year  from  the  said  Hop  creek 
from  the  1st  day  of  April  unUl  the  1st  day 
of  September,  and  is  entitled  to  take  said 
water  from  the  said  Hop  creek  at  the  head 
of  his  ditch  as  now  constructed,'  and  at  the 
point  where  tbe  same  intersects  the  natural 
channel  of  said  Hop  creek."  A  decree  was 
entered  accordingly.  The  appellant  Insists 
that  the  court  erred  in  so  finding  and  de- 
creeing, because  not  warranted  by  the  evi- 
dence. It  is  contended  that  one-fourth  of  a 
cubic  foot  of  water  per  second  continuous 
flow  is  insufficient  to  irrigate  appellant's  thir- 
ty acres  of  land — the  number  of  acres,  as 
now  appears,  he  is  admittedly  entitled  to  Ir- 
rigate from  Hop  creek;  that  such  a  quantity 
of  water  does  not  constitute  a  stream  of 
sufficient  size  for  the  purposes  .of  Irrigation, 
and  cannot  be  used  to  advantage  in  the  irri- 
gation of  appellant's  land;  and  that  he  ought 
to  be  decreed  the  use  of  the  entire  stream 
of  Hop  creek  for  at  least  10  days  in  each 
month,  during  the  irrigation  season,  to  irri- 
gate the  30  acres,  instead  of  one-fourth  of  a 
cubic  foot  continuous  flow.     We  think  this 


contention,  under  the  facts  and  circumstan- 
ces In  evidence,  Is  sound.  Without  reference 
in  detail  to  tbe  evidence.  It  Is  manifest  when 
tbe  character  of  the  soil  and  subsoil,  as 
shown  by  the  great  preponderance  of  the 
proof,  is  considered,  tbat  one-fourth  of  a 
second  foot  constitutes  a  stream  too  small  to 
irrigate  30  acres  of  that  kind  of  land.  Evi- 
dently the  evaporation  and  seepage  of  such  a 
small  stream  would  be  such  as  in  great  part 
to  destroy  Its  efficiency  and  usefulness.  Any 
one  who  Is  at  all  acquainted  with  the  prop- 
erties of  water  knows  that  the  loss  in  such 
a  stream  by  evaporation  and  seepage  Is  pro- 
portionately much  greater  than  in  a  stream 
two  or  three  times  Its  size.  In  fact  It  would 
seem  too  clear  to  require  demonstration  by 
actual  test  that  such  loss  would  In  the  same 
time  be  practically  as  great  from  the  small- 
er stream,  flowing  In  the  same  ditch,  as  that 
from  the  larger  one.  It  seems,  therefore, 
indisputable  that  an  amount  of  water  suffi- 
cient to  Irrigate  30  acres  In  10  days,  by 
means  of  a  ditch,  would  be  wholly  insuffi- 
cient to  Irrigate  it  by  diminishing  the  size 
of  the  stream  so  as  to  have  a  continuous  flow 
In  the  ditch  during  the  entire  month.  It 
will  be  noticed  that  in  tbe  one  case  tbe  loss 
continues  but  10  days,  while  In  the  other  it 
continues  30  days.  Hence  If,  as  shown  by  a 
clear  preponderance  of  the  evidence.  It  re- 
quires tbe  whole  stream  of  Hop  creek,  which 
admittedly  contains  but  elgUt-tenths  of  a 
cubic  foot  per  second,  to  irrigate  the  30  acres 
in  10  days,  it  is  evident  that  a  continuous 
flow  of  one-fourth  of  a  cubic  foot  per  second 
during  the  month  Is  Insufficient  to  Irrigate 
tbe  laud.  It  is  thus  manifest  that  tbe  find- 
ings and  decree  are  not  supported  by  the 
weight  of  the  evidence,  are  erroneous,  and 
contravene  tbe  rights  of  the  appellant  Nor 
do  they  conform  to  the  appropriation  of  the 
water  made  by  him,  or  to  the  Mse  of  the  wa- 
ter by  him  prior  to  the  time  this  controversy 
arose.  As  appears  from  the  proof,  th^  appel- 
lant applied  the  water  in  an  ordinary  and 
usual  way,  and  he  was  not  bound  to  furrow 
his  land  before  Irrigation.  So  long  as  he 
uses  the  water  without  waste,  and  in  accord- 
ance with  his  appropriation,  no  one  has  a 
right  to  complain,  and  under  such  circum- 
stances a  court  cannot  change  his  manner 
of  use.  We  are  therefore  not  only  of  the 
opinion  that  the  court  erred  In  the  findings 
and  decree,  but  also  tbat  the  findings  and 
decree  proposed  by  the  appellant  set  forth 
on  pages  36  to  39,  inclusive,  of  the  abstract, 
were  substantially  in  accord  with  the  decid- 
ed weight  of  the  evidence,  and  ought  to  have 
been  adopted  by  the  court 

The  Judgment  must  therefore  be  reversed, 
with  costs,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  set  aside 
its  findings  and  decree,  and  enter  new  find- 
ings and  decree  in  substantially  tbe  same 
form  and  to  the  same  effect  as  those  propos- 
ed by  the  appellant    It  is  so  ordered. 

Mccarty  and  str^b^  ;rj.,  coiic\ffile. 
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ATOTTB  y.  NADEAU. 
(Supreme  Court  of  Montana.    June  17,  1905.) 

1.  COMPLAINT'— Sotficmnct— Appeal— Qu««- 
TiON  FOB  Review. 

Where,  at  the  outset  of  the  trial,  the  de- 
fendant objects  to  the  introduction  of  evidence 
by  the  plaintiff  on  the  ground  that  the  com- 
plaint does  not  state  a  cause  of  action,  the 
question  whether  the  complaint  states  a  cause 
of  action  is  reviewable  on  appeal  from  an  order 
denying  a  new  trial. 

-     [Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  8  3478.] 

2.  8am»—Duplicitt— Waives. 

Where  a  complaint  blends  a  plurality  of 
causes  of  action,  in  violation  of  Code  Civ. 
Proc.  I  672,  providing  that  causes  of  action 
shall  be  separately  /Stated  in  the  complaint,  the 
failure  of  the  defendant  to  object  on  that 
ground  renders  the  defect  immaterial  on  de- 
fendant's appeal  from  an  order  denying  a  new 
triaJ. 

8.  Tenants  m  Common— Riohts  Inteb  Sese 
— Coumon-Law  Rule. 

The  common-law  rule  that  where  one  co- 
tenant  occupies  the  common  property  and  takes 
the  whole  profit  the  other  has  no  cause  of  ac- 
tion a'gainst  him  unless  the  acts  of  the  occupant 
amount  to  an  ouster,  or  unless  the  occupancy 
was  under  an  agreement  by  which  the  occupant 
became  bailiff  for  the  other  as  to  his  share,  is 
not  in  force  in  Montana. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Tenancy  in  Common,  Sf  7&-78.] 

4.  Same. 

The  statute  of  Anne  (4  &  5  Anne,  c.  16), 
providing  that  where  one  co-tenant  receives 
more  than  bis  share  of  the  rents  and  profits 
of  their  common  property  he  is  liable  to  ac- 
count to  the  other  therefor,  is  not  in  force  in 
Montana. 

[Ed.  Note, — For  cases  in  point,  see  vol,  45, 
Cent  Dig.  Tenancy  in  Common,  S|  76-78.] 
6.  Same— Statute— CoNSTBUCTioN. 

The  act  of  1899  (Sess.  Laws  1899.  p.  134), 
amending  Code -Civ.  Proc.  1895,  i  502,  in  the 
form  of  limitations  and  provisos  affecting  the 
substantial  rights  of  the  parties  touching  com- 
mon property,  has  no  retroactive  force,  and  is 
inappiicaDle  to  a  co-tenancy  created  prior  to 
its  passage. 

6.  Same. 

Under  Code  Civ.  Proc.  1895,  {  592,  pro- 
viding that  if  any  person  shall  assume  exclu- 
sive ownership  over  any  property  held  in  ten- 
ancy in  common  the  party  aggrieved  shall  have 
Us  action  for  the  injury  in  the  same  manner 
as  he  would  have  if  such  tenancy  in  common 
did  not  exist,  an  action  for  the  reasonable  value 
of  the  use  and  occupation  of  a  city  lot  is  main- 
tainable by  one  co-tenant  against  another  as  to 
the  net  profits  resulting  from  such  occupation, 
whether  they  be  the  result  of  rents  received 
from  third  persons  holding  under  one  co-tenant, 
or  from  profitable  use  by  the  co-tenant  himself. 

7.  Accounting — Complaint— Sufficiency. 

A  complaint  containing  no  allegation  of  a 
demand  for  a  general  accounting  and  a  refusal 
by  defendant  states  no  cause  of  action  for  an 
accounting. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Account  §  36:  vol.  45,  Cent  Dig, 
Tenancy  in  Common,  §  82.] 

8.  Tenants  in  Common— Action  for  Rents 
^DoMPLAiNT- Sufficiency. 

A  complaint  by  a  tenant  in  common  against 
his  co-tenant  alleged  the  making  of  a  contract 
between  the  plaintiff  and  defendant  whereby 
the  defendant  was  to  erect  a  building  on  their 
property  at  his   own  expense,  and  that  when 
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the  rents  received  by  defendant  were  equal  to 
one-half  the  cost  of  the  building  the  rents  were 
to  be  equally  divided  between  them,  and  that 
the  rents  received  by  the  defendant  therefrom 
were  in  excess  of  one-half  the  cost  of  the  build- 
ing, but  that  the  defendant  refused  to  account 
to  plaintiff  for  his  share.  Beld,  that  the  com- 
plaint stated  a  cause  of  action  for  rents  due 
under  the  contract,  in  view  of  Code  Civ.  Proc. 
1895,  i  592,  providing  that,  if  any  person  shall 
assume  and  exercise  exclusive  ownership  over 
any  property  held  in  common,  the  party  ag- 
grieved shall  have  his  action  for  the  injury. 

9.  Same— Scope  of  Action. 

In  an  action  at  law  by  one  co-tenaut 
against  another  for  rents  collected  and  retained 
by  the  defendant  for  the  use  of  building  On 
their  common  property,  the  interests  of  the 
parties  in  the  building  itself  cannot  be  ad- 
judicated. 

10.  Natuke  of  Action— Theobt  at  Trial- 
Right  to  Change  TnioBr  on  Appeal. 

Where  a  cause  was  tried  in  the  /district 
court  as  one  at  law  and  a  judgment  entered 
for  plaintiff,  he,  on  defendant's  appeal,  cannot 
change  his  ground  in  the  Supreme  Conrt  and 
insist  that  the  cause  was  one  In  equity,  and 
that  error  as  to  instructions  is  not  cause  for 
reversal. 

[Ea.   Note. — For  cases  in  point,  see  vol."  2, 
Cent  Dig.  Appeal  and  Error,  H  1053-1059.] 

11.  Tenants  in  Common— Action  fob  Rents 
— BUBDEN  OP  Pboof. 

In  an  action  by  a  tenant  In  common 
against  his  co-tenant  for  rents  alleged  to  be  due 
to  the  plaintiff  under  a  contract  for  the  erection 
of  a  building  at  defendant's  expense,  and  an 
oqnal  division  of  rents  after  defendant  was  re- 
imbursed by  receipts  of  rent  therefrom  to  the 
extent  of  one-half  the  cost,  the  burden  was  on 
plaintiff  to  show  that  defendant  had  been  re- 
imbursed for  one-half  the  cost  of  construction 
by  the  plaintiff's  share  of  the  accrued  rents. 

12.  Same— Contraci^Statute  op  Fbauds. 
A  contract  between  tenants  in  common  for 

the  erection  of  a  house  on  their  premises  by 
one  at  his  own  expense,  and  requiring  him  to 
make  an  equal  division  of  the  rents  between 
them  when  the  rents  received  equaled  one-half 
the  cost,  is  not  within  Civ.  Code,  §  2340,  pro- 
viding that  certain  contracts  for  the  sale  of 
gersonal  property  shall  not  be  enforceable  un- 
!S8  in  writing. 
18.  SlHK. 

Nor  is  the  contract  within  Civ.  Code,  § 
2342,  providing  that  certain  contracts  for  the 
sale  of  land  or  any  interest  therein  shall  not 
be  enforceable  unless  in  writing. 

14.  Same. 

Where  a  contract  between  plaintiff  and  de- 
fendant as  tenants  in  common  provided  for  the 
erection  of  a  house  on  their  premises  by  de- 
fendant at  bis  own  expense,  and  requiring  him 
to  make  an  equal  division  of  the  rents  between 
them  when  the  rents  received  equaled  one-half 
the  cost,  and  there  was  an  immediate  perform- 
ance by  plaintiff  by  his  surrender  to  defendant 
of  the  entire  control  of  the  property,  with  all 
revenues  to  be  derived  from  it,  until  the  stipu- 
lated rent  should  pay  for  the  erection  of  the 
building,  together  with  the  use  of  the  property 
.in  the  meantime  by  the  defendant  for  the  pur- 
IHtse  of  revenue  under  the  agreement,  the  con- 
tract was  enforceable  irrespective  of  whether  it 
was  in  writing,  notwithstanding  Civ.  Code,  § 
2185,  snbd.  1,  providing  that  an  agreement 
that  by  its  terms  is  not  to  be  performed  with- 
in a  year  from  the  making  thereof  is  invalid 
unless  in  writing, 

15.  Same. 

A  contract  between  tenants  in  common  for 
the  erection  of  a  house  on  their  premises  by 
one  at  bis  own  expense,  and  requiring  him  to 
make  an  equal  division  of  the  rents  when  the 
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rents  received  equaled  one-half  tbe  cost,  is  not 
witliin  Civ.  Code,  $  2185,  subd.  5,  providing 
tliat  an  agreement  for  the  leasing  of  real  prop* 
erty  for  a  'longer  period  tlian  one  year  is  in- 
valid unless  in  writing. 

Appeal  from  District  Court,  Silver  Bow 
County;  B.  W.  Harney,  Judge. 

Action  by  Samuel  Ayotte  against  Peter  Na- 
deau.  From  an  order  denying  a  new  trial, 
defendant  appeals.    Reversed. 

ITiis  action  Was  brought  by  plaintiff  to 
recover  a  Judgment  declaring  him  entitled  to 
an  undivided  one-half  interest  in  a  certain 
bliilding  erected  by  the  defendant  upon  a  por^ 
tion  of  a  parcel  or  lot  of  land  ovrned  by  the 
Iiarties  as  tenants  in  common,  and  situaite 
in  Butte,  Silver  Bow  county,  as  well  as  one- 
half  of  the  rent»  already  accrued  and  to  ac- 
crue for  its  use.  Judgment  is  also  sought  for 
one-half  of  the  reasonable  value  of  the  use 
and  occupation  of  other  portions  of  the  com- 
mon property  by  the  defendant  and  his  ten- 
ants. The  common  property  is  described  as  a 
lot,  172  by  56  feet,  fronting  on  the  south  side 
of  Park  street  in  said  city. 

It  is  alleged,  in  substance,  that  on  or  about 
January  1,  1897,  the  defendant  entered  upon 
the  northerly  portion  of  said  lot,  and  con- 
structed a  frame  building  thereon,  to  be  used 
for  the  purpose  of  conducting  a  saloon  busi- 
ness, and  titiat  it  has  been  and  still  is  used 
for  that  purpose;  that  it  was  erected  by  the 
defendant  under  an  agreement  between  th«t 
plaintiff  and  defendant,  by  the  terms  of 
which  the  defendant  agreed  that  plaintiff 
siiould  receive  a  credit  of  $10  per  month  for 
the  use  of  his  interest  in  the  ground  occupied 
by  the  building,  to  be  applied  on  the  cost  of 
its  construction,  and  that,  whenever  tlie  sum 
of  such  credits  should  equal  one-half  of  the 
cost  of  construction,  from  that  time  the 
plaintiff  should  receive  one-half  of  the  rent 
of  the  building  and  be  the  owner  of  a  half 
interest  therein;  that  the  cost  of  consti'uction 
did  not  exceed  |500;  that  since  February  1, 
1899,  the  defendant  has  been  renting  the 
building  for  a  monthly  rental  of  |75,  and  col- 
lecting the  same  and  conv^rting  it  to  his  own 
tise;  and  that  he  has  refused  and  still  re- 
fuses to  account  to  the  plaintiff  for  his 
share,  or  $37.50,  per  month,  though  repeated 
demands  have  been  made  upon  him  by  the 
plaintiff  to  do  so.  It  is  further  alleged  that 
on  or  about  January  1,  1898,  the  defendant 
entered  upon  another  portion  of  said  lot 
towards  the  north,  and  erected  and  construct- 
ed thereon  another  building,  which  he  occu- 
pied and  still  occupies  exclusively  as  a  resit 
deuce;  that  this  building  was  erected  with- 
out the  consent  of  the  plaintiff;  that  the  de- 
fendant, though  often  requested,  has  re- 
fused and  still  refuses  to  pay  the  plaintiff 
for  the  reasonable  use  and  occupation  of  his 
interest  in  the  ground -occupied  by  said  build- 
ing, which  is  $10  per  month;  that  plaintiff  is 
the  owner  of  two  small  buildings  situate  on 
the  southerly  portion  of  said  lot,  one  of 
which  he  occupies  as  a  residence,  and  tbe 


other  he  rents  to  tenants,  but  that  plaintiff 
has  always  been,  and  still  is,  ready  and 
willing  to  account  for  and  pay  to  the  defend- 
ant bis  share  of  the  reasonable  value  of  the 
use  of  that  portion  of  the  lot  occupied  by 
these  buildings;  that  there  are  a  blacksmith 
shop  and  a  stable  upon  the  central  portioa 
of  said  lot,  which  the  plaintiff  and  defend- 
ant Jointly  rent  to  tenants,  dividing  the 
rents  equally  between  them,  but  that  the 
property  in  the  possession  of  tbe  defendant 
Is  claimed  by  him  absolutely,  he  asserting, 
the  right  to  collect  the  rents  thereof  and  re- 
serve them  to  his  own  use.  It  is  further  al- 
leged, by  way  of  amendment  and  supplement 
to  the  complaint,  that  since  the  bringing  of 
this  -action  the  defendant  has  entered  upon 
the  eastern  portion  of  said  lot  and  erected 
thereon  a  building  which  he  has  used  for  his 
own  profit  and  has  rented  to  different  per- 
sons, collecting'  and  appropriating  the  rent 
thereof  to  his  own  use  and  benefit;  that  the 
use  of  such  portion  of  the  lot  since  the  erec- 
tion of  said  building  has  been  of  tbe  rea- 
sonable value  of  $10  per  month,  but  that  de- 
fendant has  paid  plaintiff  no  part  thereof. 
Demand  is  made  that  the  plaintiff  have  judg- 
ment that  he  is  the  owner  of  a  one-half  in- 
terest in  the  saloon  building,  and  that  he  re- 
cover one-half  of  the  rents  of  the  same,  and 
that  by  the  final  Judgment  the  rents  of  all 
the  property  be  divided  equally  between  the 
plaintiff  and  defendant. 

The  defendant  admits  the  tenancy  tn  com- 
mon In  the  lot  described;  that  on  or  about 
January  1,  1897,  he  entered  thereon  and 
erected  the  saloon  building  as  alleged,  and 
for  the  purpose  alleged;  that  he  has  refused 
to  pay  to  the  plaintiff  the  share  in  the  rents 
thereof  for  which  he  alleges  a  claim,  for  the 
reason  that  the  same  was  erected  at  defend- 
ant's own  expense,  and  that  the  plaintiff  has 
no  interest  therein;  that  on  or  about  January 
1,  1898,  the  defendant  entered  upon  another 
portion  of  the  lot  on  the  north  end  thereof 
and  erected  a  residence,  which  he  has  still  in 
his  exclusive  possession;  that  he  refuses  to 
pay  the  plaintiff,  or  any  other  person,  the 
sum  of  $10  per  month,  or  any  other  sum,  as 
rent  for  the  ground  occupied  by  this  building; 
that  there  is  a  blacksmith  shop  and  stable  on 
the  central  portion  of  the  lot  but  averring 
that  the  defendant  occupies  the  same  under 
an  agreement  made  with  the  plaintiff  at  the 
time  the  saloon  building  was  erected;  and 
that  there  is  a  building  on  the  eastern  portion 
of  the  lot  which  has  l)een  used  by  defendant 
for  his  own  purposes  and  rented  to  other 
persons,  the  rents  therefor  being  collected  and 
used  as  his  own.  He  denies  that  he  erected 
the  saloon  building  under  the  agreement  al- 
leged in  the  complaint,  or  any  Agreement, 
or  that  he  has  collected  rent  therefor  to  ex- 
ceed the  sum  of  $50  per  month,  or  that  the 
cost  of  erection  was  not  to  exceed  $500,  and 
alleges  such  cost  to  have  been'$l,000  or  there- 
abouts; that  the  reasonable  value  of  the 
land  occupied  by  lHfg,^ffi1«y'^^6^^"°y 
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otber  or  greater  sum  than  $2.50,  per  montb; 
and  that  the  value  of  the  rent  for  the  ground 
occupied  by  the  building  on  the  eastern  por- 
tion of  the  lot  Is  $10,  or  any  greater  sum 
than  $1,  per  month.  It  Is  alleged  affirmative- 
ly that  the  said  buildings  were  erected  on  the 
lot  vrlth  the  knowledge  and  approval  and' 
consent  of  the  plaintiff,  and  that  It  was 
agreed  that  plaintiff  should  neither  have  nor 
claim  any  intei-est  therein  or  rents  or  profits 
thereof;  that  relying  upon  the  promise  of 
the  plaintiff  not  to  charge  him  any  rent  for 
his,  plaintiff's,  interest  in  said  ground  other 
than  the  sum  of  $10  per  month,  which  the 
defendant  agreed  to  pay  plaintiff  for  his  in- 
terest in  the  ground  occupied  by  the  stable 
and  blacksmith  shop  and  certain  other  por- 
tlons  thereof,  upon  which  defendant  Intended 
to  build  the  saloon  and  residence  referred  to 
in  the  complaint,  the  defendant  erected  said 
buildings,  it  being  mutually  agreed  that  the 
defendant  should  not  be  required  to  pay  any 
groilind  rent  for  the  portions  of  the  land  oc- 
cupied by  them,  except  the  sum  of  $10,  which 
It  was  agreed  was  all  the  rent  the  defendant 
should  pay;  and  that  it  was  further  agreed 
that,  in  consideration  of  the  fact  that  plain- 
tiff should  not  claim  any  otber  rent  than  the 
$10  so  promised  as  aforesaid,  the  plaintiff 
should  have  free  use  and  enjoyment  of  the 
portion  of  the  johit  property  occupied  by  him. 
All  other  allegations  of  the  complaint  are 
denied  generally.  Issue  is  joined  by  replica- 
tion upon  the  affirmative  allegations  of  the 
answer. 

The  controversy  was  submitted  to  a  jury, 
which  rendered  a  general  verdict  for  plaintiff 
for  $800,  and  judgment  was  entered  accord- 
ingly. The  defendant  has  appealed  from  an 
order  denying  him  a  new  trial. 

li.  P.  Forstell,  for  appellant  John  J.  Mc- 
Hatton  and  T.  J.  Walker,  for  rest>ondent 

B^ANTLT,  C.  J.  (after  stating  the  facts). 
1.  The  contention  is  made  by  appellant  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion. Respondent  argues  that  this  contention 
presents  a  question  which  cannot  be  deter- 
mined upon  this  appeal.  The  sufficiency  of 
a  pleading  will  not  ordinarily  be  examined  on 
the  motion  for  a  new  trial,  nor  on  appeal 
from  an  order  disposing  of  it,"  because  the 
motion  presents  for  review  only  rulings  made 
during  the  progress  of  the  trial.  Kulings 
made  prior  to  trial  are  reviewable  on  appeal 
from  the  judgment,  Scherrer  v.  Ilale,  9 
Hont  63,  22  Pac.  151;  Powder  River  Cattle 
Co.  T.  Commissioners,  9  Mont.  14.5,  22  Pac. 
383.  An  exception  to  this  rule  is  recognized, 
however,  when  the  sufficiency  of  the  plead- 
ing Is  challenged  during  the  progress  of  the 
trial  by  objection  to  the  introtluction  of  ev- 
idence on  the  ground  of  want  of  substantial 
allegations  therein,  or  other  appropriate 
method.  Campbell  v.  Great  Falls.  27  Mont 
37,  69  Pac.  114;  Alpers  v.  Hunt  86  Cal.  78, 
24  Pac,  846,  9  L.  R.  A.  483,  21  Am.  St  Rep. 


17;  Hayne  on  New  Trial  and  Appeal,  i  1; 
Spelling  on  New  Trial  and  Appellate  Proce- 
dure, S  388.  At  the  outset  of  the  trial  of  this 
case  appellant  objected  to  the  Introduction  of 
evidence  by  the  plaintiff  on  the  ground  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion; the  court  overruled  the  objection;  the 
appellant  brings  himself  within  the  recogniz- 
ed exception,  and  is  entitled  to  the  judgment 
of  this  coiurt  iq>on  the  cwrectness  of  this  rul- 
ing. 

The  complaint  presents  a  double  aspect  In 
the  first  portion  of  it  plaintiff  seeks  to  recov- 
er on  an  express  contract,  under  the  terms  of 
which  there  Is  alleged  to  be  due  him  the  sum 
of  $37.50  per  month  since  February  1,  1899. 
He  also  asks  to  be  declared  the  owner  of  one- 
half  of  the  saloon  building.  Then  follow  al- 
legations setting  forth,  as  ground  for  addi- 
tional recovery,  the  occupation  and  use  by 
defendant  of  the  other  portions  of  the  com- 
mon property  without  consent  of  the  plaintiff. 
Two  causes  of  action  are  therefore  blended,  ■ 
whereas  they  should  have  been  separately 
stated.  Code  Civ.  Proc.  $  672.  No  objection 
was  made  to  the  pleadings  on  this  ground, 
however,  and  this  feature  of  it  may  be  pass- 
ed without  further  notice. 
.  The  objections  upon  which  appellant  relies 
are  that  there  is  alleged  no  agreement  by  de-' 
fendant  to  pay  rent,  nor  any  statement  of 
facts  from  which  it  appears  that  defendant 
has  ousted  tlie  plaintiff,  or  has  assumed  and 
exercised  exclusive  ownership  over,  or  has 
destroyed,  lessened  in  value,  or  otherwise  in- 
jured the  common  property  so  as  to  give  the 
plaintiff  any  ground  of  action,  and  that  no 
demand  for  an  accotmtlng  is  alleged.  The 
respondent  in  his  brief  designates  this  ac- 
tion as  one  in  equity  for  an  accounting.  This 
designation  does  not  determine  its  character. 
This  must  be  determined  by  the  kind  of  re- 
lief to  which  the  allegations  show  him  to  be 
entitled.  Passing  for  a  moment  the  allega- 
tions touching  the  express  contract  with  ref- 
erence to  the  saloon  building,  the  question 
arises.  Under  what  circumstances  may  one  co- 
tenant  maintain  an  action  against  one  or 
more  of  his  co-tenants  for  an  accounting  for 
the  use  and  occupation  of  the  real  estate  own- 
ed in  common?  The  rule  at  the  common  law 
was  that  where  one  co-tenant  occupied  the 
common  property  and  took  the  whole  profit, 
the  other  had  no  cau.se  of  action  against  him 
unless  the  acts  of  the  occupant  amounted  to 
an  ouster  of  his  companion,  or  unless  the  oc- 
cupant held  under  an  agreement  by  which  he 
became  bailiff  for  the  other  as  to  his  share. 
In  the  one  case,  ejectment  lay  in  favor  of 
the  ousted  co-tenant  to  admit  him  into  joint 
possession;  in  the  other,  he  had  his  action 
of  account  for  his  share  of  the  rents  and  prof- 
its, just  as  against  a  bailiff  in  charge  of  a^ 
estate  which  the  plaintiff  owned  in  the  entire- 
ty. The  lack  of  any  suitable  means  of  re- 
dress, when  one  co-tenant  had  received  more 
than  his  share  of  the  rents  and  profits,  led  to 
the  enactment  of  the  stgtii^te  g^^A^^^^^^ 
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Anne,  c.  IQ.  Under  Its  provisions,  one  co- 
tenant  became  the  bailiff  of  the  otber  by  re- 
ceiving more  than  his  share,  and  could  be 
called  to  account;  but,  as  Interpreted  by  the 
courts  ot  England,,  he  could  be  held  to  ac- 
/  count  only  when  be  received  more  than  hU 
share  from  another  person.  When- he  occu- 
pied and  cultivated  the  land  himself,  the 
products  were  held  to  be  the  fruits  of  his  own 
Industry,  and  he  could  not  be  made  to  ac- 
count for  any  part  of  them.  Henderson  t. 
Eason,  1  Engl.  Rul.  Cases,  449.  In  other  re- 
spects the .  common-law  rule  remained  un- 
changed, and  no  action  lay  In  favor  of  the 
co-tenant  not  In  possession,  except  when  oust- 
ed, or  when  bis  co-tenant  held  as  bailiff.  The 
reason  for  the  rule  was  that  each  co-tenant 
was  entitled  to  the  occupation  of  the  prem- 
ises. So  long  as  the  one  did  not  exclude  the 
other,  he  was  free  to  possess  and  enjoy  as  he 
pleased,  because  his  possession  was  but  an 
exercise  of  a  legal  right.  He  could  not  be 
>deprived  of  this  legal  right  by  the  caprice  or 
indolence  of  his  co-tenant  This  the  law  dl4 
not  tolerate,  but  rather  lent  support  to  the 
notion  that  when  the  one  refused  to  occupy 
and  enjoy  he  thereby,  for  the  time,  at  least, 
relinquished  all  right  to  the  other.  Hopkins 
V.  Noyes,  4  Mont  550,  2  Pac.  280;  Mulllns  v. 
Butte  Hde.  Co.,  25  Mont  525,  65  Pac  1004, 
87  Am.  St  Rep.  430;  B.  &  B.  Co.  v.  M.  O.  P. 
Co.,  25  Mont.  41,  63  Paa  825;  Hamby  v.  Wall, 
48  Ark.  135,  2  8.  W.  705,  3  Am.  St  Eep.  218; 
Reynolds  v.  WUmeth,  45  Iowa,  693;  Pico  v. 
Columbet,  12  Cal.  414,  73  Am.  Dec  550;  Is- 
rael V.  Israel,  80  Md.  120,  96  Am.  Dec  571; 
Everts  T.  Beach,  31  Mich.  136,  18  Am.  Rep. 
169;  Hause  v.  Hause,  29  Minn.  252,  13  N.  W. 
43;  Humphries  v.  Davis,  100  Ind.  369;  Free- 
man on  Cotenancy  and  Partition,  $  258. 

Neither  the  statute  of  Anne  nor. the  com- 
mon-law rule  is  in  force  in  this  state.  Sec- 
tion 2  of  the  act  of  the  Territorial  Legisla- 
ture of  February  8,  1865  (Bannack's  St.  1864- 
63,  p.  454),  materially  modified  the  rights  and 
relations  of  co-tenants  inter  sese,  and  this 
section,  with  slight  modifications  as  to  rem- 
edies, was  inconrorated  into  the  Code  of  Civil 
Procedure  of  1805  as  section  592.  Amend- 
ments in  the  form  of  limitations  and  pro- 
visos were  made  to  it  by  act  of  the  Legisla- 
ture of  1899  (Sess.  Laws  1890,  p.  134);  but 
as  these  affect  the  substantial  rights  of  the 
parties  touching  the  common  property,  a  con- 
sideratloJJ  of  them  is  not  ilow  pertinent,  since 
the  co-tenancy  here  involved  was  created 
prior  to  their  passage.  Butte  &  Boston  Con. 
M.  Co.  V.  Mont  Ore  Pur.  Co.,  25  Mont  41,  63 
Pac.  825.    They  have  no  application. 

The  question  is  whether  the  allegations  or 
the  complaint  now  under  consideration  state 
a  case  from  any  view  of  the  law.  The  stat- 
frte  declares:  "Sec.  592.  If  any  person  shall 
assume  and  exercise  exclusive  ownership 
over,  or  take  away,  destroy,  lessen  in  value  or 
otherwise  injure  or  abuse  any  property  held 
In  joint  tenancy  or  tenancy  in  common,  the 
party  aggrieved  shall  have  bis  action  for  the 


injury  .in  the  same  manner  as  be  would  have, 
if  such  joint  tenancy  or  tenancy  in  common 
did  not  exist."  This  section  has  been  con- 
sidered several  times  by  this  court,  and  its 
application  to  co-tenancies  in  mining  prop- 
erty determined.  Anaconda  Copper  M.  Co.  y. 
Butte  &  Boston  M.  Co.,  17  Mont.  519,  43  Pac. 
924;  Bed  Mt  Con.  M.  Co.  t.  Bsler,  18  Mont 
174,  44  Pac.  623;  Counole  et  al.  v.  Boston  & 
Mont  Con.  0.  &  S.  M.  Co.,  20  Mont  523,  52 
Pac.  263;  Harrlgan  v.  Lynch,  21  Mont  36, 
52  Pac.  642;  Butte  &  Boston  Con.  M.  Co.  t. 
Mont  Ore  Pur.  Co.,  24  Mont  125,  60  Pac. 
1039;  Butte  &  Boston  Con.  M.  Co.  v.  Mont 
Ore  Pur.  Co.,  25  Mont.  41,  63  Pac  825.  In 
the  first  three  and  the  last  Mie  of  these  cases 
the  court  considered  the  character  of  the 
remedies  which  one  co-tenant  of  a  mining 
claim  could  successfully  invoke  against  an- 
other who  was  engaged  in  working  it  under 
circumstances  showing  the  assumption  and 
exercise  of  exclusive  ownership  amounting 
to  an  ouster,  and  held  that  the  remedy  of  in- 
junction was  appropriate.  In  Harrlgan  T. 
Lynch  it  was  held  tliat  injunction  would  lie 
to  prevent  one  co-tenant  from  working  the 
common  property  without  the  consent  of  the 
other,  where  he  was  removing  ore  and  using 
the  proceeds  of  it  to  pay  obligations  incurred 
in  his  operations,  without  reference  to 
whether  the  operations  were  profitable  or 
enhanced  the  value  of  the  claim,  thus  dis- 
tinctly recognizing  the  rule  that  the  statute 
renders  It  unlawful  for  one  co-tenant  in  min- 
ing property  to  occupy  and  work  it,  though 
the  circumstances  do  not  tend  to  show  an 
ouster;  In  other  words,  the  nonconsentlng 
co-tenant  is  entitled,  if  be  so  wishes,  to 
have  the  property  stand  in  its  entirety  until 
such  time  as  there  may  be  a  partition  among 
the  parties  entitled.  In  the  last  case  the 
history,  scope,  and  purpose  of  the  act  of 
1865  was  considered  and  determined,  and  the 
general  effect  of  it  stated.  After  giving  a 
history  of  the  legislation,  and  pointing  out 
Its  evident  purpose,  this  court  said:  "In  view 
of  this  plain  purpose  declared  in  unmistak- 
able terms  In  the  act,  In  view  of  the  fact  that 
this  purpose  could  be  accomplished  only  by 
modifying  the  relations  Incident  to  co-ten- 
ancy and  creating  new  rights  in  the  co-ten- 
ants, and  In  view  of  the  avowed  object  of 
the  statute  as  declared  in  its  title, '  the  con- 
clusion cannot  be  escaped  that  the  Legisla- 
tive Assembly  clearly  Intended  by  this  awk- 
wardly worded  section  to  alter  substantially 
the  rights  of  co-tenants,  make  violations  of 
those  rights  constitute  legal  injuries,  and 
designate  the  appropriate  remedies  for  such 
injuries."  And  again:  "We  are  of  the  opin- 
ion that  the  purpose  of  this  section  was  to 
destroy  those  characteristics  of  tenancies  la 
common  wherein  they  mainly  differ  from 
holdings  in  severalty,  leaving  the  necessity 
for  voluntary  or  judicial  partition  as  the 
chief  remnant  of  the  distinguishing  features 
of  this  species  of  ownership;  In  other  words, 
the  first  and  second  sections,  which  con- 
Digitized  by  VJ*^»^V  It 
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cem  'J(Hiit  Rights,'  practically  convert  a 
joint  tenancy  into  a  tenancy  In  common,  and 
then  convert  tenancy  In  common  Into  an  es- 
tate with  many  (whether  with  all,  we  need 
not  decide)  of  the  rights  and  privileges  in- 
cident to  several  ownership,  and  giving  the 
actions  of  trespass  and  trover  for  their  pro- 
tection." The  effect  of  this  change  worlied 
by  the  statute  in  the  common  law  is  further 
stated  as  follows:  "JTor  one  co-tenant  with- 
out the  consent  of  the  other  to  mine  and  re- 
move ore  from  the  common  property  is  an 
unauthorized  talciDg  away  and  lessening  in 
value  of  the  property  within  the  meaning  of 
the  act  of  1865:  it  is  a  permanent  Injury 
thereto  (Murray  v.  Haverty,  70  111.  318;  Har- 
rigan  v.  Lynch,  21  Mont.  36,  52  Pac.  642), 
and  the  principle  declared  in  the  act  of  1865, 
at  least  as  respects  co-tenancies  In  quartz 
and  placer  mining  claims,  is  that  the  common 
property  shall  remain  an  entirety  until  par- 
tition, and  that  no  one  of  the  owners  may, 
without  the  consent  of  the  other  owners, 
work  it  or  lessen  its  value  by  mining  and  re- 
moving the  ore  deposits."  Mining  property 
differs  from  farm  and  city  property  in  the 
important  particular  that  the  former  is  con- 
sumed by  the  appropriate  use  of  it.  Nevw- 
theiess,  at  the  common  law,  open  mines  could  | 
be  worked  by  one  co-tenant,  who  could  re- 
serve the  proceeds  to  himself  as  the  fruits 
of  his  own  industry,  without  being  subject 
to  be  called  to  account  by  his  co-tenant,  so 
long  as  he  did  nothing  amounting  to  an  ous- 
ter or  unlawful  destruction  of  the  common 
property.  In  other  words,  the  result  of  these 
decisions  is  that  that  which  was  lawful  for 
one  co-tenant  to  do  with  respect  to  mining 
property  at  the  common-law  was,  by  the  pro- 
visions of  the  act  of  1865,  rendered  unlawful, 
so  that  his  co-tenant,  not  consenting  to  his 
act,  can  call  him  to  account  In  the  appropri- 
ate form  of  action ;  section  592,  supra,  having 
wrought  no  change  except  as  to  remedies, 
the  scope  and  effect  of  It  are  the  same.  If 
this  be  the  proper  construction  of  the  act  so 
far  as  it  affects  mining  property — and  we  do 
not  see  how  the  conclusion  of  this  court  in 
this  regard  could  have  been  avoided — ^it  re- 
sults that,  wherever  one  co-tenant  assumes 
and  exercises  acts  of  exclusive  ownership 
over  agricultural  or  city  property,  the  same 
rule  applies,  for,  to  the  extent  that  he  uses 
the  entire  property  as  his  own,  to  the  same 
extent  does  he  use  the  interest  of  his  co-ten- 
ant as  his  own.  So  that,  if  one  co-tenant  of 
a  farm  or  of  a  city  lot  should  enter  Into 
possession  of  it  and  enjoy  it  as  his  own  prop- 
erty, he  can  be  held  accountable  by  his  co- 
tenant  for  the  mere  use  and  occupation  of  it; 
and  for  a  much  stronger  reason  would  the 
occupying  co-tenant  become  liable  to  an  ac- 
counting at  the  suit  of  the  uonoccupylng  co- 
tenant  where  the  former  rents  out  the  prop- 
erty to  tenants  and  collects  and  appropriates 
the  revenues  from  It  to  his  own  use.  In  such 
case  the  use  of  the  property  by  the  one  of  the 
co-tenants  would  be  the  assiuuptlon  and  the 


exercise  of  the  exclusive  ownership  over  it, 
and  his  co-tenant  would  be  a  party  aggrieved 
within  the  meaning  of  the  statute.  For, 
what  was  lawful  use  of  the  common  property 
at  the  common  law  in  the  case  of  mining 
property  having  been  made  unlawful  by  the 
statute,  what  was  lawful  use  of  farm  or  city 
property  must  be,  by  the  same  rule,  deemed 
to  be  liniawful.  Th^  general  effect  of  tho 
statute,  then,  Is  that,  though  one  co-tenant 
may  not  be  guilty  of  a  trespass  when  he  en- 
ters upon  the  common  property  in  order  to 
protect  and  preserve  it,  yet  if  he  occupies  and 
uses  it,  jor  any  part  of  it,  as  his  own  with- 
out the  consent  of  his  co-tenant,  be  so  far  as- 
sumes and  exercises  exclusive  ownership 
over  It  tliat  he^ay  be  held  to  account  in  tho 
proper  action  by  his  co-tenant;  and  thus  the 
necessity  for  voluntary  or  judicial  partition 
is  left  as  not  the  chief,  but  the  only,  distin- 
guishing feature  of  this  species  of  owner- . 
ship,  except,  perhaps,  the  duties  and  liabili- 
ties of  the  co-tenants  with  reference  to  the 
protection  and  preservation  of  the  common 
title.  So  that  an  action  for  the  reasonable 
value  of  the  occupation  and  use  may  there- 
fore be  maintained  by  one  co-tenant  against 
the  other,  at  least  as  to  the  net  profits  re- 
sulting from  such  occupation,  whether  they 
be  the  result  of  rents  received  from  third 
persons  holding  under  one  co-tenant,  or  from 
profitable  use  by  the  co-tenant  himself.  The 
occupant  becomes  the  bailiff  for  his  co-ten- 
ant, and  may  be  charged  as  such. 

The  complaint  contains  no  allegation  of  a 
demand  for  a  general  accounting  and  a  re- 
fusal by  defendant  This  is  a  necessary  al- 
legation. Without  it,  the  action  cannot  be 
sustained  as  one  for  an  accounting..  Wetz- 
stein  v.  Boston  &  Mon.  Con.  C.  Sc  8.  M.  0>., 
28  Mont  451,  72  Pac.  865.  The  statute  does 
not  prescribe  the  form  of  action  which  may 
be  resorted  to,  but  leaves  the  plaintiff  to  se- 
lect the  one  most  appropriate.  Whatever 
that  may  be,  the  allegations  of  the  complaint 
must  fulfill  the  requirements  of  the  rules  of 
pleading  applicable.  While  this  is  true,  there 
Is  sufficient  substantial  allegation  to  sustain 
the  action  for  the  recovery  of  rents  due  un- 
der the  contract  alleged  with  reference  to  the 
saloon  building.  Tenants  in  commoq  may 
contract  with  reference  to  the  use  of  the  com- 
mon property.  This  is  particularly  the  case 
under  the  statute,  since  their  respective  in- 
terests partake  in  great  measure  of  the  na- 
ture of  estates  in  severalty.  The  exclusive 
use  by  one  is  a  sufficient  consideration  to  sup- 
port his  promise  to  pay  rent  at  a  stipulated 
rate.  The  objections  to  the  introduction  of 
evidence  being  general,  and  not  directed  to 
any  particular  allegation  or  paragraph  of  the 
pleading,  the  action  of  the  court  in  overrul- 
ing them  was  correct  That  the  action  is  one 
at  law  is  manifest  since  it  proceeds  upon  a 
contract  and  seeks  recovery  for  a  breach.  In 
so  far  as  the  prayer  asks  for  an  adjudication 
of  the  interests  of  the  parties  in  the  bulldiiiR 
itself,  relief  may  not  be^had  in  Uils, action^  Tp 
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for,  while  the  result  of  a  judgment  In  plain- 
tiff's favor  for  a  breach  of  the  contract  would 
indirectly  adjudicate  these  interests,  an  ac- 
tion In  ejectment  would  be  required  to  deter- 
mine them  directly. 

2.  CoutentioD  is  made  that  the  court  erred 
to  the  prejudice  of  the  defendant  in  giving 
and  refusing  instructions.  Respondent  in- 
sists that  the  instructions  may  not  be  exam- 
ined because  the  case  is  one  in  equity,  and  in- 
vokes the  rule  that  error  in  giving  or  refus- 
ing instructions  la  not  ground  for  reversal. 
What  has  heretofore  been  said  disposes  of  re- 
siKtndent's  contention.  Appellant  was  enti- 
tled to  a  trial  by  Jury  as  a  matter  of  right, 
and  the  alleged  errors  touching  the  Instruc- 
tions are  properly  before  this  court  for  re- 
view. Furthermore,  the  cause  waft  tried  in 
the  district  court  as  one  at  law,  a  general  ver- 
dict was  bad,  and  Judgment  entered  thereon. 
.  It  Is  too  late  now  for  respondent  to  change 
his  ground  and  insist  upon  a  different  theory 
of  the  case  from  that  upon  which  it  proceed- 
ed in  the  trial  court.  Talbott  v.  Butte  City 
Water  Co.,  29  Mont.  17,  73  Pac.  1111,  and 
cases  cited. 

Upon  the  burden  of  proof  touching  the  con- 
tract, the  district  court  instructed  the  Jury 
as  follows:  "You  are  instructed  that  in  de- 
fendant's answer  he  denies  the  allegation  of 
plaintiff's  complaint  that  the  saloon  building 
in  contro^-ersy  In  this  action  was  erected  and 
constructed  by  him  at  a  cost  not  to  exceed 
$.'500,  and  'avers  that  said  building  was  erect- 
ed and  constructed  at  a  cost  to  defendant  of 
$1,000  or  thereabouts.'  In  this  connection, 
you  are  instructed  that  the  burden  of  proof 
Is  upon  the  defendant  to  establish  the  cost  'of 
said  building,  and  to  establish  It  by  satisfac- 
tory evidence,  as  he  Is  in  possession  of  a 
knowledge  of  the  amount  of  the  cost  of  said 
building;  and  if  weaker  or  less  satisfactory 
evidence  than  the  defendant  could  have  offer- 
ed is  offered  In  this  case,  and  if  it  appears 
that  stronger  or  more  satisfactory  evidence 
was  within  his  power,  and  could  have  been 
offered  had  be  so  desired,  you  are  Instruct- 
ed to  view  the  weaker  evidence  with  dis- 
trust." The  burden  was  upon  the  plaintiff 
to  establish  the  contract  as  well  as  the  breach 
of  it.  Otherwise  he  could  not  recover.  It 
therefore  devolved  upon  him,  after  prima 
facie  proof  of  the  contract,  to  show  that  the 
building  cost  not  to  exceed  the  sum  stated, 
or  such  other  sum,  though  greater,  as  had  al- 
ready been  discharged  by  the  rents  already 
accrued  at  the  rate  of  $20  per  month;  In  oth- 
er words,  the  answer  put  in  Issue  the  alle- 
gations of  the  complaint,  and  the  burden 
was  on  the  plaintiff  to  show  that  the  defend- 
ant had  been  reimbursed  for  one-half  of  the 
cost  of  construction  by  the  plaintiff's  share 
of  the  accrued  rents.  This  was  necessary, 
otherwise  no  breach  of  the  contract  was 
shown.  When  this  appeared  by  prima  facie 
proof,  the  burden  shifted  to  the  defendant  to 
rebut  it.  This  he  might  do  by  evidence  tend- 
ing to  show  that  no  such  contract  was  made, 


or  that  the  building  cost  more  than  the  plain- 
tiff's evidence  tended  to  show,  and  that  the 
plaintiff  was  therefore  entitled  to  "recover 
nothing,  because  the  defendant  had  not  yet 
been  reimbursed;  or,  further,  that,  though 
something  might  be  due  under  the  contract, 
still  it  was  much  less  than  the  sum  claimed. 
An  equipoise  in  the  evidence  upon  any  of 
these  points  would  \have  been  to  defendant's 
advantage.  The  instruction,  therefore,  is 
open  to  the  criticism  made  by  api>ellant  as 
being  prejudicial.  It  virtually  said  to  the  ju- 
ry: "If  the  evidence  satisfies  you  that  the 
plaintiff  and  defendant  entered  into  the  con- 
tract alleged,  the  plaintiff  Is  entitled  to  re- 
cover the  amount  claimed,  unless  the  defend- 
ant satisfies  you  by  a  clear  preponderance  of 
the  evidence  that  the  building  cost  more  than 
the  amount  alleged  by  plaintiff;"  whereas  the 
plaintiff  could  not  recover  without  making  at 
least  prima  facie  proof  of  each  material  alle- 
gation of  his  pleading.  Whether  the  circum- 
stances were  such  as  to  warrant  the  direction 
to  the  jury  to  distrust  defendant's  evidence, 
on  the  ground  that  he  had  not  presented  oth- 
er and  more  satisfactory  evidence  than  he 
did,  is  a  question  not  before  us,  as  no  criti- 
cism is  offered  on  that  ground.  For  the  er- 
ror In  this  instruction,  a  new  trial  must  be 
granted. 

It  will  not  be  necessary  to  examine  in  de- 
tail the  other  Instructions  given  or  refused. 
What  has  already  been  said  disposes  of  the 
contention  of  the  parties  with  reference  to 
them.  It  may  be  said  generally  that  some  of 
those  given  speak  of  the  property  in  con- 
troversy as  though  the  title  to  the  whole  lot 
of  land  were  In  dispute,  whereas  the  only  Is- 
sues properly  before  the  court  were  as  to  the 
right  to  recover  on  the  contract.  Upon  an- 
other trial  these  references  should  be  omitted, 
as  they  are  likely  to  confuse  the  jury,  by  di- 
recting attention  to  a  matter  assumed  to  be 
at  issue  in  the  case,  whereas  In  fact  it  is 
not.  That  plaintiff  and  defendant  were  ten- 
ants in  common  was  not  In  dispute. 

3.  Many  errors  are  assigned  upon  rulings 
of  the  court  in  admitting  and  excluding  evi- 
dence. We  shall  notice  only  two  of  these. 
On  cross-examination  of  the  plaintiff,  coun- 
sel for  defendant  asked  him  If  the  contract 
with  reference  to  the  saloon  building,  or  any 
note  or  memorandum  of  it,  was  In  writing. 
Upon  objection,  the  evidence  sought  was  ex- 
cluded. The  apparent  purpose  of  the  ques- 
tion was  to  bring  out  evidence  showing  that 
the  contract  was  oral,  and  therefore  void 
under  the  provisions  of  sections  2340,  2342. 
and  2185  of  the  Civil  Code.  This  point  Is 
made  by  appellant,  and  also  the  point  that, 
even  if  the  provisions  of  the  statute  do  not 
apply,  the  question  was  proper  as  reflecting 
light  upon  the  real  controversy,  and  that  the 
right  of 'cross-examination  was  by  the  ruling 
unnecessarily  restricted.  The  question  was 
not  at  all  pertinent,  unless  the  evidence  was 
Intended  to  show  that  the  contract  was  with- 
in the  statute.  It  did  not  upon  auy  other  the- 
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ory  seek  evidence  that  would  in  any  wise 
contradict  or  impeach  the  plaintiff  or  shed 
any  light  upon  the  issues  before  the  court. 
Its  pertinency  depends  upon  whether  the  con- 
tract. If  oral,  falls  within  the  rule  of  the 
sections  cited.    Sections  2340  and  2342  have 

-no  application.'  The  first  has  reference  to 
contracts  for  the  sale  of  personal  property. 
Under  the  contract  alleged,  there  was  no 
agreement  for  the  sale  of  the  building.  It 
was  an  agreement  by  the  defendant  to  erect 
the  building  upon  the  joint  property,  at  the 
cost  of  both  co-t6nant8.  In  consideration  for 
which  he  was  not  to  account  until  reimbursed 
from  the  proceeds  of  the  rent  at  the  stipulat- 
ed rate,  whereupon  he  was  to  account  to  the 
plaintiff  for  his  share.  For  a  Uke  reason,  sec- 
tion 2342  has  no  application.  There  was  na 
contract  for  the  sale  of  land,  nor  for  any 
interest  therein.  Section  21S5  declares  that 
"an  agreement  that  by  Its  terms'  is  not  to  be 
performed  within  a  year  from  the  making 
thereof  is  invalid,"  unless  It  be  in  writing 
and  subscribed  by  the  party  to  be  charged, 
or  bis  agent.  Subdivision  1.  It  also  de- 
clares that  "an  agreement  for  the  leasing  for 
a.  longer  period  than  one  year"  is  Invalid,  un- 
less It  is  executed  with  like  formalities. 
Subdivision  5.  Subdivision  1,  supra,  is  ap- 
plicable to  those  contracts  only  which  by 
their  terms  are  not  to  be  performed  within 
one  year  by  either  of  the  parties.  Therefore, 
where  a  contract  may  be  performed  by  one 
of  the  parties  within  one  year,  the  statute 
does  not  apply,  especially  so  where  the  per- 
formance has  been  fully  carried  out.  Though 
there  is  some  difference  In  the  views  of  the 
courts  upon  this  point,  the  rule  Is  supported 
by  the  weight  of  authority,  both  In  this 
country  and  in  England.  "The  meaning  of 
the  section  is  that  no  action  shall  be  brought 
to  recover  damages  in  respect  of  the  nonper- 
formance of  such  contracts  as  are  referred  to 
In  it;  Its  design  was  to  prevent  the  setting 
up,  by  means  of  fraud  and  perjury,  of  con- 
tracts or  promises  by  parol,  upon  which  par- 
ties might  otherwise  have  been  charged  for 
their  whole  lives,  ,and  for  that  purpose  It 
requires  that  certain  contracts  shall  be  evi- 
denced only  by  the  solemnity  of  writing, 
and  has  no  application  to  actions  founded 
upon  an  executed  consideration."  Wood  on 
the  Statute  of  Frauds,  g  279.  The  text  Is 
supported  by  the  following  cases:  Donnellan 
v.  Kead,  3  B.  &  Ad.  809,  37  Rev.  Rep.  588; 
Boydell  v.  Drummond,  11  East,  142;  Dough- 
erty V.  Rosenberg,  62  Cal.  32;  Horner  & 
Congdon's  Executors  v.  Frazier,  65  Md.  1,  4 
Atl.  133;  Sherman  v.  Transportation  Co.,  31 
Vt  162;  Sugett's  Administrator  v.  Cason's 
Administrator,  2^  Mo.  221;  Smalley  v. 
Greene,  52  Iowa,  241,  3  N.  W.  78,  35  Am. 
Rep.  267;    Zabel  v.  Schroeder,  35  Tex,  306; 

.  Perkins  v.  Clay,  64  N.  H.  518;    Crocker  v. 

'  Ulgglns,  7  Conn.  342;  Chittlngton  v.  Fowler, 
2  Root,  387:    Phmey  v.  Finney,  2  Root,  191; 

•  Berry  v.  Doremus,  30' N.  J.  Law,  390;  Hollo- 


way  v.  Hampton,  4  B.  Mon.  415;  Wolke  v. 
Fleming,  103  Ind.  105,  2  N.  E.  325,  53  Am. 
Rep.  495;  McClellan  v.  Sanford,  26  Wis.  595. 
The  complaint  alleges,  not  directly,  indeed, 
but  in  substance,  a  full  and  Immediate  per- 
formance on  the  part  of  the  plaintiff  by  his 
surrender  to  the  defendant  of  the  entire  con- 
trol of  the  property,  with  all  revenues  to  be 
derived  from  it,  until  the  stipulated  rent 
should  pay  for  the  erection  of  the  building, 
together  with  the  use  of  the  property  in  the 
meantime  by  the  defendant  for  the  purposes 
of  revenue  under  the  agreement.  The  exclu- 
sive use  and  control  Is  admitted  by  the  de- 
fendant. Under  those  circiimstances,  the  in- 
quiry whether  the  contract  was  In  writing 
was  wholly  an  Immaterial  one. 

Nor  does  subdivision  5  of  the  act  apply. 
The  arrangement  between  the  parties  did  not 
amoim.t  to  a  contract  for  a  leasing  by  the 
one  party  to  the  other.  The  purpose  of  the 
contract  was  to  make  profitable  property 
which  up  to  the  time  of  the  agreement  had 
yielded  little  or  no  revenue.  While  the  ar- 
rangement did  not  preclude  the  defendant 
from  occui^ylng  the  building  himself  and  con- 
ducting a  business  therein,  yet  it  seems  clear 
that  It  was  the  Intention  of  the  parties,  as 
manifested  by  plaintiff's  allegations,  that 
after  its  erection  It  should  be  rented  to  other 
persons,  and  the  revenue  derived  therefrom, 
after  the  defendant  had  been  fully  reim- 
bursed, equally  divided  between  the  parties, 
the  question  to  be  decided  being,  had  the  de- 
fendant on  -his  part  violated  the  agreement 
for  failure  to  pay  plaintiff  his  share? 

The  coiu-t  admitted,  over  the  objection  of 
the  defendant,  evidence  of  the  reasonable 
value  of  the  portion  of  the  lot  occupied  by 
defendant's  residence.  Under  the  view  al- 
ready stated  as  to  the  sufficiency  of  the  com- 
plaint to  state  a  cause  of  action  for  an  ac- 
counting, this  was  error. 

4.  Considerable  parts  of  the  briefs  are  de- 
voted to  a  discussion  of  the  Insufficiency  ot 
the  evidence.  It  is  not  necessary  or  proper 
to  discuss  this  phase  of  the  case,  beyond 
stating  that  there  is  no  conflict  touching  de- 
fendant's control  and  use  of  part  of  the  al- 
leged property.  The  entire  conti-oversy  turns 
upon  whether  there  was  a  breach  of  the  con- 
tract The  defendant  contends  that  he  was 
occupying  It  under  an  agreement  by  which  he 
was  to  pay  the  plaintiff  $10  per  month  for 
the  use  of  ail  of  the  lot  except  the  portion 
occupied  by  the  plaintiff,  this  portion  the 
plaintiff  being  allowed  to  occupy  without  ac- 
counting for  any  rent.  The  evidence  on  this 
Issue  is  In  conflict,  and  the  court  was  justi- 
fied in  submitting  It  to  the  jury. 

The  court  should  have  granted  a  new  trial. 
Accordingly,  the  order  Is  revetsed,  and  the 
cause  Is  remanded  with  directions  that  a  new 
trial  be  granted. 

Reversed  and  remanded. 

MII-BURN  and  HOLLOW  AY,  JJ.,  concuip. 
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DEMPSIE  y.  DARLING  et  al. 
(Supreme  Court  of  Washinjrton.      June  14, 
1905.) 

Injunction— Restbainino  Maintenance  of 
House  op  Pkostitution— Rights  of  Ad- 
JOiNiNa  Owner. 

Where  plaintiff  owned  a  vacant  lot  adjoin- 
ing a  building  in  which  defendant  maintained  a 
house  of  prostitution,  and  wished  to  improve 
the  lot,  but  could  not  profitably  to  so,  because 
any  building  he  might  erect  would  be  unavail- 
able for  any  lawful  purpose,  because  of  the  use 
to  which  the  adjoining  premises  were  put,  he, 
was  entitled  to  an  injunction  restraining  de- 
fendant from  continuing  to  maintain  the  bouse 
of  prostitution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  |  176.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty;  Henry  L.  Kennan,  Judge. 

Action  by  E.  Dempsie  against  F.  Ii,  O. 
Darling  and  otbers.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

Harris  Baldwin,  for  appellant.  Henley  & 
Kellam  and  Sullivan,  Nuzum  &  Nuzum,  for 
respondents. 

DUNBAR,  J.  The  complaint  In  this  case 
alleged.  In  substance,  that  the  appellant 
owns  a  ttarcel  of  vacant  ground  In  the  dty 
of  Spokane;  that  contiguous  to  this  ground 
Is  a  house  and  lot  owned  by  the  respondent 
Philadelphia  Securities  Company;  that  the 
house  has  three  stories;  that  the  respondent 
Philauelphia  Securities  Company  for  a  long 
time  has  been  and  is  renting  the  second  and 
third  stories  of  the  house  to  respondent  F. 
L.  O.  Darling  as  and  for  a  house  of  111  fame, 
and  for  the  purpose  of  enabling  her,  as  pro- 
prietress, to  conduct  a  house  of  prostitution 
therein,  and  to  enable  her  to  have  and  har- 
bor therein  prostitutes  and  lewd  and  aban- 
doned women  for  the  purposes  of  prostitu- 
tion; that  pursuant  to  said  purpose  the  said 
respondent  F.  IJ.  O.  Darling  has  been  and  is 
conducting  a  house  of  prostitution  in  the  sec- 
ond and  third  stories  of  said  bouse,  and  that 
prostitution  has  been  and  Is  practiced  in  the 
second  and  third  stories  by  the  'said  pro- 
prietress and  the  other  respondents,  who  are 
lewd  and  abandoned  women,  and  reside 
therein;  that  it  is  the  wish  and  purpose  of 
appellant  to  build  at  once  upon  his  said  va- 
cant ground  a  house,  to  be  by  him  devoted 
to  and  occupied  for  some  respectable  and 
lawful  purpose;  that,  by  reason  of  the  con- 
ducting of  a  house  of  prostitution  in  the 
aforesaid  second  and  third  stories  of  said 
house,  and  the  presence  of  prostitutes  there- 
in, any  bouse  which  appellant  might  build 
lipon  his  ground  would  be  undesirable  for 
any  lawful  use,  and  he  could  not  occupy  it  or 
rent  it  for  any  lawful  purpose;  and  that,  by 
reason  of  the  facts  above  stated,  his  ground 
Is  being  continuously  and  Irreparably  dam- 
aged by  diminution  in  value;  and  an  injunc- 
tion was  prayed  for.  The  respondents  in- 
terposed a  demurrer  to  the  effect  that  the 
complaint  did  not  state  facts  sufficient  to 


constltafe  a  cause  of  action.  The  demurrer 
was  sustained,  and,  the  appellant  having  re- 
fused to  plead  further,  a  final  judgment  of 
dismissal  of  the  action  was  rendered  In  fa- 
vor of  respondents,  from  which  judgment 
this  appeal  is  taken. 

We  think  the  court  erred  in  sustaining  tha 
demurrer  to  tlds  complaint  It  Is  contended 
by  the  respondents.  In  sustentatioti  of  the 
action-  of  the  court,  that  Inasmuch  as  the 
plaintiff's  lot  was  a  vacant  lot,  and  a  house 
had  not  already  been  built  upon  It  wtilch 
would  be  affected  by  the  nuisance  complained 
of,  the  damages  are  therefore  too  remote  and 
speculative;  that  the  plaintiff  has  not  yet 
built  upon  said  lot;  and  that  he  may  never 
do  so.  But  the  allegation  of  the  complaint  Is, 
to  the  effect  that  It  is  the  purpose  of  the 
plaintiff  to  btilld  at  once  upon  this  lot  a  house 
for  the  purpose  of  lease  or  rent  for  some  rep- 
utable and  lawful  purpose;  and  It  would 
seem  unreasonable  to  compel  the  plaintiff  to 
wait  until  he  bad  been  to  the  expense  of  con- 
structing a  house,  and  advertising  the  same 
for  rent  for  a  reasonable  time,  before  apply- 
ing to  the  com'ts  for  a  remedy  which  would 
necessarily,  in  the  natural  process  of  litiga- 
tion, be  delayed  for  a  considerable  length  of 
time,  thereby  depriving  him  of  a  right  to 
which  he  Is  entitled,  viz.,  to  enjoy  the  use  of 
hla  property  without  hindrance  ttirough  the 
operation  of  a  nuisance.  It  may  be  conceded 
at  the  outset  that,  when  a  party  seeks  the  aid 
of  a  court  of  equity  by  Injunction,  he  must 
show  not  only  a  clear  legal  or  equitable  right, 
but  also  a  well-grounded  apprehension  of  im- 
mediate injury  to  his  rights,  and  that,  where 
no  necessity  Is  shown  for  the  Injunction  as  a 
means  of  protection  to  such  rights,  it  should 
not  be  granted.  But  it  seems  to  us  that  the 
Immediate  injury  Is  sufficiently  set  forth  in 
the  complaint  under  consideration. 

The  case  of  Dana  v.  Valentine,  5  Mete.  8, 
cited  by  rcsi>ondeuts,  and  which  it  Is  claimed 
Is  exactly  In  point,  seems  to  us  not  to  reach 
the  case  under  consideration  at  all.  There,  it 
Is  true,  the  court  used  the  following  language, 
quoted  In  respondents'  brief,  viz.:  "Upon  no 
principle  of  equity  can  the  court  interpose  in 
their  favor  by  injunction  on  the  defendant  to 
desist  from  carrying  on  his  trade;  there  be- 
ing no  certainty  that  dwelling  houses  will 
ever  be  erected  on  these  premises,  or,  if  there 
should  be,  it  is  uncertain  when  such  erections 
may  be  made.  To  require  this  extraordinary 
relief,  the  injury  complained  of  must  actually 
exist,  or  the  danger  must  appear  to  be  certain 
and  immediate,  and  not  depending  on  any 
contingency.  W^e  think  it  therefore  very  man- 
ifest that  these  owners  of  vacant  lots  bare 
made  out  no  title  to  the  interposition  of  a 
court  of  equity."  An  examination  of  that 
case,  however,  reveals  the  fact  that  that  ac- 
tion was  brought  against  the  defendant  both 
by  the  owners  of  vacant  lots  and  by  the  own- 
ers of  buildings  adjacent  to  the  alleged  nui- 
sance, which  was  the  business  of  manufac- 
turing soap  and  candles  and  of  slaughtering 
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cattle,  and  the  Injunction  was  denied  on  two 
gronnda,  viz.:  First,  that  the  plaintiffs,  if 
they  bad  been  injured,  bad  a  complete  and 
adeqoate  remedy  at  law:  and,  second,  tbat 
the  defendant  bad  made  out  a  good  prescrlp- 
tive  right  and  Justification.  So  tbat  in  any 
event  tbe  complaint  of  the  parties  who  owned 
tbe  vacant  lots  would  have  failed  under  tbe 
general  ruling  of  tbe  court  on  the  two  propo- 
sitions Just  above  mentioned,  and  what  waa 
said  in  relation  to  tbem  was  purely  witbout 
tbe  case.  But  in  any  event  tbeir  right  to  re- 
lief was  denied  specially  upon  the  ground 
tbat  they  bad  a  complete  and  adequate  rem- 
edy at  law,  and  that  an  action  at  law  for  tbe 
recovery  of  damages  for  tbe  diminution  of  the 
Talue  of  tbeir  lands  by  tbe  nuisance  alleged 
was  available  to  tbem;  there  being  no  cer- 
tainty that  any  dwelling  houses  would  ever 
be  erected  upon  tbe  premises,  or,  if  they 
sbould  be,  when  such  erections  would  be 
made,  and  that  equity  would  not  reach  be- 
yond these  contingencies  to  afford  relief.  Bat 
as  we  have  before  noticed,  so  far  as  tbe  cer- 
tainty of  tbe  building  Is  concerned,  and  also 
tbe  certainty  of  the  time,  tbe  allegation  of 
tbe  complaint,  which  must  be  talien  to  state 
tbe  tmtb,  is  to  tbe  effect  tbat  the  building 
will  be  erected  at  once.  And  as  to  tbe  second 
proposition  there  decided  by  the  court,  tbat 
an  action  for  damages  was  tbe  only  resort  of 
tbe  plaintiffs,  the  owners  of  vacant  lots,  tbat 
question  was  decided  adversely  to  tbe  re- 
spondents' contention  by  this  court  in  Inger- 
'  floU  T.  Rousseau,  33  Wash.  92,  76  Pac.  513, 
where  It  was  held  tbat  injunction  lies  to 
abate  tbe  maintenance  of  a  bawdybouse  as  a 
public  nuisance  specially  injurious  to  plain- 
tUTs  adjoining  property,  used  for  residence 
purpose*^— tbe  common-law  remedies  of  in- 
dictment and  action  on  tbe  case  l>elng  Inade- 
quate— and  that  this  rule  has  not  been  chan- 
ced by  statute  In  this  state.  Tbe  above  con- 
clusion was  reached  after  a  lengthy  and  evi- 
dently painstaking  investigation  of  the  law 
and  an  Investigation  of  tbe  authorities,  an- 
cient and  modern,  on  this  subject,  and  puts  at 
rest  tbe  contention  made  by  the  respondents 
tbat  the  remedy  by  injunction  was  not  open 
to  tbe  plaintiff  in  this  case  if  tbe  petition  in 
other  respects  stated  a  cause  of  action. 

Tbe  respondents  also  cite  1  High  on  In- 
junctions, 774,  where  it  is  said  by  tbat  an- 
tbor:  '^o  Justify  a  court  of  equity  in  enjoin- 
ing a  nuisance  of  tbe  class  under  considera- 
tloo,  tbe  person  aggrieved  must  show  to  tbe 
court  some  actual,  substantial  damage,  and 
not  merely  a  remote,  contingent,  or  prospec- 
tive Injury."  But  the  preceding  section  dis- 
closes tbe  class  under  consideration.  The  au- 
tbor  there  was  discussing  injunctions  which 
were  asked  for  against  the  operation  of  legit- 
imate businesses,  such  as  tbe  burning  of 
iMrlck,  tbe  erection  of  a  chandlery  or  of 
slaughterhouses,  or  of  livery  stables,  or  the 
operation  of  limekilns  or  gasworks  —  busi- 
nesses tbat  were  In  themselves  lawful  enter- 
prises, which  the  government  is  anslous  to 


foster  under  proper  regulations  and  locations. 
But  the  nuisance  complained  of  In  this  case 
Is  of  an  entirely  different  character.  It  Is  de- 
gadlng.  Immoral,  indecent,  and  always  under 
the  ban  of  the  law,  and  courts  ougbt  not  to 
be  too  exacting  with  citizens  who  are  asking 
relief  from  such  impositions  upon  their  rights. 
An  examination  of  tbe  other  cases  dted  by 
respondents  shows  tbat  they  are  not  applica- 
ble to  tbe  facts  stated  in  this  complaint,  as 
construed  by  tbe  decision  of  this  court  In  In- 
gersoll  V.  Rousseau,  supra. 

Tbe  Judgment  will  be  reversed,  with  In- 
structions to  overrule  tbe  demurrer  to  tbe 
complaint 

MOUNT,  a  J.,  and  ROOT,  CREW,  HAD- 
LEY,  FDLLERTON,  and  RDDKIN,  JJ,  con- 
car. 


(28  Nov.  2ES) 
JUMBO  MIN.  CO.  OF  GOLDFIBLD  ▼.  DIS- 
TRICT COURT  OF  FIRST  JUDICIAL 
DISTRICT  OF  ESMERALDA  COUNTY 
etal. 
(Snpreme  Court  of  Nevada.    June  16,  1905.) 

1.  Cbbtiobabi— DisMissAi/— GBOvnns. 

Certiorari  to  review  the  action  of  the  dis- 
trict court  in  granting  an  injunction  and  ap- 
IMinting  a  receiver  will  be  dismissed  where, 
pending  its  disposition,  the  district  court  has 
dissolved  the  injunction  and  discharged  the  re- 
ceiver, altboagh  its  action  in  so  doing  was  bas- 
ed on  erroneous  grounds,  and  it  did  not  con- 
sider or  determine  the  questions  raised  on  cer- 
tiorari. 

2.  SAin. 

Where,  pending  tbe  disposition  of  a  cer- 
tiorari to  review  an  order  of  the  district  court 
Issuing  an  injunction  and  appointing  a  receiver, 
the  district  court  dissolved  the  injunction  and 
discharged  the  receiver,  the  fact  that  it  errone- 
ously awarded  costs  against  the  petitioner  for 
tbe  certiorari,  was  not  ground  for  the  retention 
of  the  writ,  as  its  action  in  so  doing  was  sub- 
ject to  appellate  review. 

Certiorari  by  tbe  Jumbo  Mining  Company 
of  Ooldfleld,  a  corporation,  to  review  tbe 
proceedings  of  tbe  district  court  of  tbe  First 
Judicial  District,  Hon.  M.  A.  Murphy,  Judge, 
in  appointing  a  receiver  and  Issuing  an  In- 
junction in  a  certain  action.  On  order  to 
show  cause  why  tbe  proceedings  sbould  not 
be  dismissed.    Dismissed. 

PER  CURIAM.  In  this  proceeding  this 
court,  cm  tbe  23d  day  of  November.  1904,  Is- 
sued a  writ  of  certiorari  directed  to  tbe 
above-named  respondents,  requiring  tbat 
there  be  certified  to  this  court  for  review  the 
proceedings  bad  before  the  said  Hon.  M.  A. 
Murphy,  as  judge  of  tbe  said  First  Judicial 
District  court  of  tbe  state  of  Nevada  In  and 
for  tbe  county  of  Esmeralda  In  a  certain  ac- 
tion pending  in  said  court  wherein  John 
McKane  and  George  A.  Kemiok  were  plain- 
tiffs and  C.  D.  Taylor,  CSeorge  B.  McClelland, 
H.  L.  Taylor,  C.  P.  Holt,  Thos.  Robinson, 
and  the  petitioner  herein,  the  Jumbo  Mining 
Company  of  Goldfield,  were  defendanta,  in 
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whkli  Action  petitioner  herein'  alleged  that 
certain  orders  made  therein  appointing  a  re- 
ceiver for  petitioner  herein  and  Issuing  an 
Injunction  restraining  certain  of  said  de- 
fendants from  performing  certain  acts  rela- 
tive to  the  management  of  tlie  affairs  of  said 
defendant  corporation,  petitioner  herein, 
vere  and  are  beyond  the  Jurisdiction  of  said 
court,  and  therefore  void.  The  writ  was 
duly  returned,  and  thereafter  the  legal  ques- 
tions Involved  were  argued,  and  submitted 
to  this  court  for  Its  decision.  Thereafter, 
Information  having  come  to  the  Justices  of 
this  court  that  the  trial  court  In  the  afore- 
said action  had  already  granted  to  the  peti- 
tioner the  relief  prayed  for  in  Its  petition, 
this  court  made  an  order  directing  the  par- 
ties to  this  proceeding  to  appear  at  a  time 
therein  named  to  show  cause  why  this  pro- 
ceeding should  not  be  dismissed.  Counsel 
for  petitioner  answered  by  filing  a  copy  of 
the  decision  of  Judge  Murphy  In  said  ac- 
tion, and  alsb  a  copy  of  the  return  or  final 
account  of  the  said  receiver,  filed  In  pur- 
suance of  the  said  decision  of  Judge  Murphy, 
together  with  a  brief  In  opposition  to  a  dis- 
missal of  this  proceeding.  From  the  deci- 
sion of  Judge  Murphy,  filed  by  petitioner 
herein,  we  quote  the  following:  "It  Is  fur- 
ther ordered  that  the  Injunction  heretofore 
issued  against  C.  D.  Taylor,  H.  L.  Taylor, 
and  George  E.  McClelland  and  the  Jumbo 
Mining  Company  be  dissolved.  It  Is  further 
ordered,  adjudged,  and  decreed  that  within 
twenty  days  after  the  filing  of  this  opinion 
John  S.  Cook,  the  receiver  heretofore  ap- 
pointed by  this  court,  pay  all  claims  con- 
tracted by  bim  as  such  receiver  for  and  on 
behalf  of  the  Jumbo  Mining  Company,  and 
pay  the  same  out  of  any  money  he  may  have 
In  his  possession  belonging  to  the  said  Jum- 
bo Mining  Company;  *  •  •  that  he 
shall  also  make  out  and  file  with  the  clerk 
of  this  com-t  a  true  and  correct  account  of 
his  re<'eipts  and  disbursements  while  acting 
as  such  receiver  for  said  company,  together 
with  a  claim  for  his  own  services  to  be  pre- 
sented and  allowed  by  this  court;  that  he 
shall  also  pay  out  of  the  funds  of  the  Jumbo 
Mining  Company  the  costs  In  this  court,  and 
when  he  has  complied  with  these  orders,  and 
his  said  accoimt  has  been  allowed  and  ap- 
proved by  this  court,  he  will  surrender  to 
the  Jumbo  Mining  Company  all  property  be- 
longing to  said  company  of  whatsoever  kind 
and  character  the  same  may  consist,  taking 
its  receipt  therefor,  and  file  the  same  In  this 
court,  and  when  so  filed  the  said  receiver 
shall  be  relieved  from  any  further  liability 
as  such  receiver,  and  his  bondsmen  be  re- 
leased from  any  further  liability  to  be  there- 
after Incurred."  From  the  brief  of  petitioner 
filed  in  response  to  the  order  of  .this  court  we 
quote  the  following  portions  as  showing  the 
reasons  contended  for  by  counsel  for  peti- 
tioner why  this  court,  regardless  of  the  deci- 
sion of  Judge ,  Murphy,  should  not  dismiss 
this  proceeding:    "The  question  argued  and 


submitted  to  this  court  was:  Are  the  orders 
made  and  entered  by  the  court  of  tlie  First 
Judicial  District  void  by  reason  of  the  fact 
that  they  were  made  in  excess  of  or  without 
the  Jurisdiction  of  the  court  making  them? 
We  respectfully  submit  that  nothing  decided 
by  the  court  touches  that  point  It  Is  true 
that  upon  the  final  hearing,  and  after  said 
receiver  liad  possession  and  charge  of  the 
property  of  petitioner  for  a  period  of  four 
mouths  or  thereabouts,  the  court  did,  upon 
rendering  final  Judgment,  discharge  the  re- 
ceiver; but  It  was  not  upon  the  ground  that 
he  had  no  jurisdiction  to  appoint  biin,  but 
for  the  reason  that  the  alleged  facts  upon 
which  he  was  appointed  were  not  true,  and 
were  unfounded  in  fact  But  that  order  dis- 
charging him  was  coupled  with  the  order 
that  petitioner,  The  Jumbo  Mining  Company, 
pay  all  the  costs  of  the  proceeding,  which 
costs,  including  the  receiver's  claim,  greatly 
exceed  ten  thousand  dollars.  •  •  •  The 
relief  prayed  for  in  the  petition  was  that  the 
order'  of  the  trial  court  be  declared  null  and 
void,  as  having  been  made  without  and  in 
excess  of  Jurisdiction.  The  relief  alleged  to 
have  been  granted  was  the  discharge  of  the 
receiver  upon  the  grounds  that  the  allega- 
tions of  the  pleading  upon  which  he  was  ap- 
pointed, and  which  was  the  foundation  of  ills 
appointment,  were  untrue.  But  said  order 
being  on  condition  that  the  petitioner  pay  all 
the  costs,  not  only  of  the  proceedings  but  of 
the  receiver  also,  the  effect  of  such  judg- 
ment Is,  'I  adjudge  that  you  pay  a  certain 
sum  of  money  as  costs  to  the  receiver,  but 
I  also  discharge  him,'  not  set  aside  and  dis- 
solve the  order  appointing  him." 

From  the  argument  of  counsel  for  peti- 
tioner it  will  be  manifest  that  two  reasons 
are  urged  why  this  court  should  not  dismiss 
this  proceeding,  but  should-  pass  niton  the 
merits  of  the  questions  originally  presented. 
The  first  one  is,  in  effect,  that  the  lower  court 
did  not  dissolve  ttie  injunction  and  discharge 
the  receiver  upon  the  ground  of  want  of 
Jurisdiction  to  make  the  orders,  but  because 
the  alleged  facts  upon  which  the  original 
orders  were  made  were  not  sustained  by  the 
e'vidence;  and,  second,  because  the  court.  In 
discharging  the  said  receiver,  has  imposed 
the  burden  of  his  fees  upon  petitioner  herein 
an  innocent  party.  'We  think  neither  of  these 
grounds  affords  a  sufficient  reason  why  this 
court  should,  in  this  extraordinary  proceed- 
ing, now  pass  upon  the  questions  argued  up- 
on the  submission  of  this  cause  upon  its  mer- 
its. The  relief  prayed  for  to  the  extent  of 
dissolving  the  Injunction  and  ordering  the 
discharge  of  the  receiver  has  been  granted. 
Whether  such  relief  was  granted  upon  cor- 
rect or  erroneous  grounds,  so  far  as  this  pro- 
ceeding is  concerned,  the  effect  is  the  same. 
Conley  v.  Chedic,  6  Nev.  222.  Conceding,  for 
the  purposes  of  the  argument,  that  the  ap- 
pointment of  the  receiver  was  in  excess  of 
the  Jurisdiction  of  the  court,  and  therefore 
void,  ought  this  court  to  determine  that  fact 
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in  this  proceeding  In  order  to  pass  upon  the 
question  of  the  receiver's  fees,  claimed  to  be 
taxed  as  costs  against  petitioner?  We  tbiink 
not  While  it  does  not  clearly  appear  from 
the  decision  of  Judge  Murphy  that  the  fees 
of  the  receiver  have  been  or  are  to  be  taxed 
against  the  petitioner,  nevertheless,  if  they 
are,  and  the  same  Is  erroneous,  the  petitioner 
has  a  plain,  speedy,  and  adequate  remedy  by 
appeal,  for  this  court  will  modify  or  set  aside 
void  as  well  as  erroneous  judgments  or  or- 
ders upon  the  error  being  properly  presented 
to  this  court.  Hastings  v.  Burning  Moscow 
Co.,  2  Nev.  97. 

Fcir  the  reasons  given,  it  Is  ordered  and 
adjudged  that  the  proceedings  in  this  court 
be  dismissed. 


(U  Idaho,  137) 

WALKER  et  al.  v.  BACON. 

(Supreme  Court  of  Idaho,  June  1,  1905.     On 
Rehearing,  June  20,  1905.) 

Hebdino  and  Grazing   Sheep  —  Two-Mile 
Limit  Law— Constitdtionai,  Law. 

A  judgment  duly- and  reRuIarly  rendered 
and  entereid  under  the  provisions  of  sections 
1210  and  1211  of  the  Revised  Statutes  of  1SS7. 
knowi)  as  the  "Two-Mile  Limit  Law,"  affirmed 
under  previous  decisions  of  this  court. 
Stockslager,  C.  J.,  dissenting. 
(Srllabas  by  the  Court.) 

.  Appeal  from  District  Court,'  Elmore  Coun- 
ty; LytUeton  Price,  Judge. 

Action  by  Paul  H.  Walker  and  others 
against  O.  F.  Bacon.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Wyman  &  Wyman,  for  appellant.  W.  C. 
Howie,  for  respondents. 

SULLIVAN,  J,  This  is  an  action  brought 
to  recover  damages  for  herding  and  grazing 
sheep  within  two  miles  of  the  dwelling  of  the 
plaintiff,  under  the  provisions  of  sections  1210 
and  1211  of  the  Revised  Statutes  of  1887. 
To  the  complaint  the '  defendant  interposed 
an  answer,  not  denying  any  of  the  allegations 
of  the  complaint,  but  set  up  as  a  defense  the 
unconstitutionality  of  the  provisions  of  said 
sections.  Counsel  for  the  respondents  there- 
upon moved  for  Judgment  on  the  pleadings, 
which  motion  was  granted  by  the  court,  and 
Judgment  was  entered  against  the  appellant 
for  tiie  stmi  of  $100  and  costs  of  suit,  from 
which  Judgment  this  appeal  is  taken. 

This  appeal  Involves  the  constitutionality 
of  the  provisions  of  said  sections  of  our  Re- 
vised Statutes,  and,  on  the  decisions  of  this 
cotirt  In  the  cases  of  Sifers  v.  Johnson,  7 
Idaho,  798,  66  Pac.  709,  54  L.  R.  A.  785,  97 
Am.  St.  Rep.  271;  Sweet  v.  Ballentyne,  8 
Idaho,  431,  69  Pac.  995;  Walling  v.  Bown 
et  al.,  72  Pac.  960;  Phipps  v.  Grover,  75  Pac. 
64;  Walling  v.  Bown,  76  Pac.  318;  and  Spen- 
cer V.  Morgan,  79  Pac.  459 — ^the  Judgment  of 
the  court  must  be  affirmed,  and  it  is  so  or- 
dered. The  costs  of  this  appeal  are  awarded 
to  the  respondents. 


AILSHIE,  X,  concurs.  STOOKSLAGEB, 
C.  J.,  dissents. 

On  Rehearing. 

AILSHIE,  J.  The  petition  for  a  rehearing 
in  this  case  does  not  present  any  matter  not 
heretofore  considered  by  the  court  The  po- 
sition of  this  court  on  the  questions  present- 
ed is  well  defined  by  the  numerous  opinions 
In  the  various  cases  heretofore  cited  In  this 
case.    The  petition  is  denied. 

SULLIVAN,  J.,  concurs.  STOCKSLAG- 
ER. O.  J.,  dissents. 


(U  Idaho,  M) 
SCHOOL  DIST.  NO.  25,  SHpSHONB 
COUNTY,  V.  RICE,  County 
Treasurer,  et  al. 

(Sttt)reme  Court  of  Idaho.    May  22,  1905.) 

1.  Appbai/— Action  of  County  Commission- 

BBS. 

The  remedy  for  review  of  the  action  of  a 
t>oard  of  county  commissioners  in  this  state  is 
by  appeal  from  the  order  or  act  complained  of 
under  the  provisions  of  section  1776,  Rev.  St 
1887  (Amended  Sess.  Laws  1899,, p.  248). 

[E3d.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Counties,  §§  76-80.] 

2.  EQtrrrT— JuBisDiCTioN. 

Equitable  relief  will  not  be  granted  where 
there  is  «  plain,  speedy,  and  adequate  remedy 
by  appeal  provided. 

(Syllabus  by  the  C!ourt) 

Appeal  from  District  Court,  Shoshone 
County;    R.  T.  Morgan,  Judge. 

Action  by  School  District  No.  25  In  the 
county  of  Shoshone  against  Hans  J.  Rice, 
treasurer  of  Shoshone  county,  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed. 

Henry  P.  Knight,  for  appellants.  John  P. 
Gray,  for  respondent 

STOCKSLAGER,  C.  J.  The  plaintiff  com- 
menced its  action  in  the  district  court  of  Sho- 
shone county,  alleging: 

First  That  it  is  and  has  been  since  the 
11th  day  of  October,  1898,  a  regularly  organ- 
ized school  district  in  Shoshone  county,  Ida- 
ho. 

Second.  That  defendant  Rice  Is  a  citizen 
and  resident  of  Shoshone  county,  and  county 
treasurer  of  Shoshone  county,  state  of  Idaho. 

Third.  That  William  T.  Hooper  Is  a  citi- 
zen and  resident  of  Shoshone  county,  and  as- 
sessor and  ex  officio  tax  collector  of  said 
county. 

Fourth.  That  the  defendants  W.  H.  Shaw, 
J.  W.  Rogers,  and  P.  H.  Blake  are  citizens 
of  the  county  of  Shoshone,  state  of  Idaho, 
residing  near  Greer,  in  said  county,  and  pre- 
tending to  act  as  trustees  of  a  school  district 
known  as  and  called  "School  District  No.  38." 

Fifth.  That  on  the  11th  day  of  October, 
1898,  the  plaintiff  was  regularly  and  duly 
created  by  the  board  ^^i^jgpJ^,£^ij5J^^;^ 
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era  of  the  county  of  Sboahone,  state  of  Ida- 
bo, as  a  school  district  to  be  known  as  and 
called  School  District  No.  25  In  tbe  coimty 
of  Shoshone,  state  of  Idabo,  and  ever  since 
said  date  has  continued  and  now  continues 
to  exercise  the  functions  of  a  school  district 
according  to  the  laws  of  the  state  of  Idabo. 
(Then  follow  the  botudarles,  which,  it  Is  al- 
leged, contain  about  12  square  miles). 

"Sixth.  That  heretofore,  to  wit,  during  the 
month  of  March,  1902,  and  prior  to  tbe  15tb 
of  March,  1902,  George  W.  Casteel,  Washing- 
ton Bonner,  and  others  filed  a  petition  with 
the  county  superintendent  of  public  Instruc- 
tion for  the  creation  and  establisbment  of 
a  new  school  district  to  be  formed  from  ter- 
ritory within  tbe  Iwundaries  of  School  Dis- 
trict No.  25  in  Shoshone  county,  state  of  Ida- 
ho, as  aforeiBald,  which  petition  is  in  words 
and  figures  as  follows,"  etc  (Here  follows 
petition,  In  usual  form.) 

Seventh.  That  no  notice  of  the'  filing  of 
said  petition  was  given  by  the  county  super- 
intendent, as  required  by  tbe  act  of  tbe  Leg- 
islature of  the  state  of  Idabo  approved  Feb- 
ruary 6,  1899,  entitled  "An  act  to  establish 
and  maintain  a  system  of  free  schools,"  by 
sending  notiro.  Laws  1899,  p.  85.  Plaintiff 
further  alleged  that  no  notice  by  registered 
mail  or  otherwise  was  sent  by  the  county 
superintendent  to  the  trustees  of  School  Dis- 
trict No.  26  In  Shoshone  county,  state  of  Ida- 
ho, or  to  any  member  thereof;  that  no  print- 
ed notice  was  posted  In  at  K^ast  three  public 
places  in  tbe  district  so  affected;  that  no  no- 
tice, printed  or  otherwise,  was  posted  on  the 
door  of  tbe  scboolbouse  in  said  district  for  at 
least  one  week,  or  for  any  length  of  time,  or 
at  all. 

"Eighth.  That  Reuben  Dennis  and  other 
citizens  and  residents  within  tbe  boundaries 
of  School  District  No.  25  in  Shoshone  cotm- 
ty,  state  of  Idaho,  having  been  advised  that 
the  petition  for  tbe  division  of  said  district 
bad  been  filed  on  or  before  tbe  14th  day  ot 
April,  1902,  filed  a  remonstrance  protesting 
and  remonstrating  against  tbe  creation  of 
the  proposed  new  district,  which  remon- 
strance is  in  words  and  figures  as  follows: 
(Here  follows  a  petition  to  the  board  of  coun- 
ty commissioners,  praying  that  District  No. 
25  be  divided  no  more  at  present,  signed  by 
Reuben  Dennis  and  20  others.]  And  there- 
after the  county  superintendent  of  public 
instruction  transmitted  tbe  said  petition  for 
the  establishment  of  tbe  proposed  new  dis- 
trict to  the  board  of  county  commissioners 
with  ber  disapproval.  And  thereafter  at  the 
regular  quarterly  meeting  of'  the  board  at  the 
regular  April,  1902,  term  thereof,  and  on  tbe 
third  day  of  said  term,  to  wit,  the  lOtb  day 
of  April,  1902,  the  board  of  county  commis- 
sioners of  Shoshone  coimty  took  up  the  said 
petition  for  final  action,  and,  after  consider- 
ing the  said  petition  and  the  said  remon- 
strance, made  an  order  in  words  and  figures 
as  follows,  to  wit:  'The  petition  and  remon- 
strance In  tbe  matter  of  new  school  district 


In  tbe  south  end  of  the  county  were  exam- 
ined and  tabled.' 

"Nlntb.  That  at  tbe  regular  AprU,  1902. 
meeting,  the  boundaries  of  tbe  said  School 
District  No.  25  were  altered,  and  a  portion 
of  tbe  territory  within  said  School  District 
No.  25  In  Shoshone  county  was  attached  to 
School  District  No.  24  In  said  county  and 
state,  leaving  the  boundaries  of  School  Dis- 
trict No.  25  as  follows:  [Then  follows  de- 
scription of  the  district] 

"Tenth.  That  thereafter,  at  the  regular  Ju- 
ly meeting  of  tbe  board  of  county  commission- 
ers, on  tbe  25tb  day  of  July,  1902,  the  board 
of  county  commissioners  of  Shoshone  county 
again  took  up  for  reconsideration  the  peti- 
tiou  aforesaid,  and  granted  the  same;  tbe  or- 
der  of  the  board  being  in  words  and  figures 
as  follows,  to  wit:  'The  petition  of  Washing- 
ton Bonner  and  others  for  the  establishment 
of  a  new  school  district  (No.  38)  was  examin- 
ed and  granted,  and  It  was  ordered  that 
School  District  No.  38  be,  and  the  same  here- 
by is,  established,  with  boundaries  as  follows:' 
[Here  follows  a  description  of  district  No.  38.] 

"Eleventh.  That  no  other  petition  was  filed 
on  or  before  tbe  15tb  day  of  tbe  month 
preceding  tbe  regular  July  meeting  of  tbe 
board,  and  no  i)etltlon  was  filed  at  any  time 
asking  for  tbe  creation  of  said  pretended 
School  District  No.  38,  except  tbe  petition 
hereinbefore  set  forth  and  referred  to.  Plain- 
tiff further  alleges  that  no  notice  was  given 
by  tbe  county  superintendent  of  the  receipt 
of  any  petition,  and  no  notice  by  registered 
mall  was  sent  to  each  and  all  or  any  of  the 
trustees  of  School  District  No.  25  In  Shoshone 
county,  state  ot  Idabo,  which  was  tbe  dis- 
trict to  be  affected  by  tbe  proposed  change, 
and  no  printed  notices  were  posted  in  at  least 
three  public  places,  or  In  any  public  place,  or 
at  all,  in  tbe  said  District  No.  25,  so  affect- 
ed, nor  was  any  printed  or  other  notice  post- 
ed on  the  door  of  the  scboolbouse  In  said  dis- 
trict for  at  least  one  week  or  for  any  length 
of  time  prior  to  the  July  meeting  of  tbe  board 
of  county  commissioners,  or  at  any  other  time 
or  at  all.  Plaintiff  further  alleges  that  tbe 
only  petition  acted  upon  by  the  t>oard  of 
county  commissioners  in  creating  the  said 
pretended  District  No.  38  was  tbe  petition 
filed  prior  to  the  regular  April,  1902,  quar- 
terly meeting  of  the  board,  and  finally  acted 
upon  at  the  said  April,  1902,  meeting  of  the 
board  of  county  commissioners  of  Shoshone 
county. 

"Twelfth.  Plabitiff  further  alleges  tbat  it 
received  no  notice  of  tbe  act  of  tbe  board  of 
county  commissioners  of  July  25,  1902,  tmtll 
the  4th  day  of  February,  1904,  when  notice 
was  received  from  tbe  county  superintend- 
ent of  public  instruction  of  Shoshone  co'mty 
that  a  new  district  (No.  38)  had  be^i  creat- 
ed, and  that  the  said  county  superintendent 
of  public  instruction  had  directed  the  coun- 
ty treasurer  of  Shoshone  county  to  transfer 
the  sum  of  $375.10  from  School  District  No. 
25  fund  to  School  Dls^^^^^<^^(^i^^^y^ 
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"Thirteenth.  Plaintiff  alleges  that  the  act 
of  the  board  of  county  commissioners  of  Ju- 
ly 25, 1902,  was  void;  that  the  creation  of  the 
pretended  school  district  was  void  and  Illegal, 
and  their  act  in  creating  the  same  was  void 
and  illegal,  and  done  without  joriadictlon, 
and  that  the  action  of  the  board  In  making 
such  order  Is  void,  and  that  the  said  petition 
Is  and  was  TOid,  for  the  following  reasons, 
to  wit:  That  the  said  petition  does  not  any- 
where allege,  nor  was  it  shown,  that  the  said 
petition  was  signed  by  at  least  two-thirds  of 
those  who  are  heads  of  families  and  resi- 
dents of  the  territory  embraced  within  the 
limits  of  the  tract  to  be  stricken  off  of  the 
said  School  District  No.  25  In  Shoshone  coun- 
ty, state  of  Idaho;  that  the  said  action  of  the 
board  of  county  commissioners  was  void  for 
the  reason  that  no  notice  was  given  in  con- 
formity with  sections  35  and  36  of  the  act  of, 
the  Legislature  of  the  state  of  Idaho  ap- 
proved February  6,  1899  (Laws  1899,  p.  93), 
by  the  county  superintendent;  that  the  peti- 
tion which  had  been  filed  pri(Hr  to  the  April 
meeting  of  the  board  of  county  commission- 
ers was  finally  disposed  of  at  the  April  meet- 
ing of  the  board  of  county  commissioners, 
and  final  action  had  been  taken  thereon." 

The  complaint  contains  a  number  of  other 
allegations,  but  they  are  unimportant  for  a 
determination  of  the  case  as  it  is  presented 
to  us. 

The  defendants  demurred  to  this  com- 
plaint, to  wit: 

"(1)  That  the  complaint  In  said  action  does 
not  state  facts  sufiident  to  constitute  a  cause 
of  action. 

"(2)  That  the  plaintlfl  herein  has  not  the 
legal  capacity  to  sue  In  this  action,  for  the 
reason  that  the  complaint  in  this  action  and 
the  injunction  prayed  for  herein  attempt  to 
attack  the  Incorporation  of  School  District 
No.  38  In  Shoshone  county,  state  of  Idaho, 
In  a  collateral  way. 

"(3)  That  there  is  a  defect  of  parties  plain- 
tiff, In  this:  that,  to  attack  the  incorporation 
of  the  municipal  organization  of  the  said 
School  District  No.  38  in  Shoshone  County, 
the  state  of  Idaho  must  be  the  plaintiff." 

This  demurrer  wrfs  overruled  by  the  court, 
and  thereafter  an  answer  was  filed  admit- 
ting paragraphs  2,  8,  6,  and  10  of  the  com- 
plaint, and  denying  all  the  others,  for  the 
want  of  sufficient  knowledge  and  informa- 
tion to  enable  them  to  answer.  The  eighth 
paragraph  of  the  answer  avers  that  they 
deny  that  plaintiff  received  no  notice  of  the 
act  of  tlie  board  of  county  commissioners  of 
July  25,  1902.  until  the  4th  day  of  February, 
A.  D.  1904,  as  Is  alleged  in  paragraph  12  of 
said  complaint,  but  allege  the  truth  to  be 
that  said  board  of  county  commissioners  ad- 
journed on  the  2d  day  of  August,  A.  D.  1902, 
and  thereafter,  and  on  the  16th  day  of  Au- 
gust, 1002,  said  board  caused  to  be  published 
In  the  Wallace  Press,  a  newspaper  published 
In  the  county  of  Shoshone,  and  being  the 
paper  most  likely  to  give  notice  thereof,  .a 


brief  statement  of  all  tbe  acts  and  proceed-  * 
Ings  of  the  said  July,  1902,  meeting,  of  which 
statement  the  following  is  a  copy:  "The  peti- 
tion of  Washington  Bonner  and  others  for 
the  establishment  of  a  new  school  district, 
to  be  known  as  School  District  No.  38,  was 
examined  and  granted.  [Then  follow  bound- 
aries of  the  district]"  ,  The  ninth  paragraph 
avers  that,  prior  to  the  filing  of  the  complaint 
herein,  School  District  No.  38  had  erected, 
and  furnished  with  patented  desks  and  othef 
suitable  furniture,  a  good  and  sufficient  school 
building,  at  an  expense  of  about  $500;  that 
a  term  of  four  months  of  school  had  been 
held  In  said  district  dining  the  year  1903, 
and  also  four  mouths  during  the  year  1904. 
The  eleventh  paragraph  denies  that  defend- 
ants W.  H.  Shaw,  J.  W.  Kogers,  and  P.  H. 
Blake  have  no  property,  or  that  either  of 
them  is  Insolvent,  but  alleges  that  defend- 
ants, and  each  of  them,  are  entirely  solvent 
and  able  to  respond  in  damages. 

This  case  was  tried  In  the  lower  court  on 
a  stipulation  of  facts,  to  wit: 

"Agree  that  the  allegations  in  paragraphs 
1,  2,  3,  4,  5,  6  of  the  complaint  are  true. 
Agree  that  notice  was  given  according  to  law 
of  the  filing  of  the  petition  mentioned  in 
paragraph  6.  Admit  the  allegations  contain- 
ed in  paragraph  8  of  said  complaint  are  true, 
except  that  defendants  do  not  admit  that 
said  action  of  the  board  of  county  commis- 
sioners was  final,  but  hold  the  same  as  be- 
ing a  question  of  law.  Agree  that  the  allega- 
tions of  paragraphs  9  and  10  of  the  complaint 
are  true.  Agree  that  no  petition  was  filed 
for  the  creation  of  School  District  No.  38, 
and  that  no  notice  was  given  of  any  such 
petition,  other  than  the  petition  filed  prior 
to  the  April  meeting,  and  the  notice  given 
pursuant  to  said'  petition  prior  to  the  April 
meeting.  Agree  that  the  allegations  of  par- 
agraph 12  of  the  complaint  are  true,  and 
plaintiff  admits  that  the  notice  of  the  action 
of  the  board  of  county  commissioners  in  cre- 
ating said  school  district  was  published  ac- 
cording to  law.  Admit  the  allegations  of 
X>aragraph  9  of  the  answer,  subject  to  the 
mat,eriallty.  Agree  that  the  allegations  con- 
tained in  paragraphs  14  and  15  are  true.  Ad- 
mit that  the  defendants  will,  unless  restrain- 
ed, spend  the  moneys  apportioned  to  School 
District  No.  38,  claiming  the  same  to  be  a 
regular  district;  and  admit  that,  as  trustees, 
the  said  defendants  have  no  property  belong- 
ing to  the  said  school  district,  except  the 
schoolbouse  and  furniture  heretofore  men- 
tioned. [Signed]  John  P.  Gray,  Atty.  for 
Plaintiff.  Henry  P.  Knight,  Atty.  for  De- 
fendants.   Plied  February  21,  19Qr>." 

On  the  9th  day  of  March,  1905,  the  court 
filed  its  findings  of  fact  in  harmony  with  the 
agreed  statement  and,  as  conclusions  of  law, 
decides  (1)  that  the  act  of  the  board  of  coun- 
ty commissioners  of  Shoshone  county  on  July 
2!},  1902,  pretending  to  create  the  pretpnded 
School  District  No.  38,  was  void  and  illegal: 
(2)  that  the  action  of  tifie  boar4_-p^^9«n^ 
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I  commUwIonen  upon  ttie  petition  of  WaBhlng- 
ton  Bonner  and  others  on  the  16th  day  of 
April,  1902,  was  a  final  action;   (3)  that  the 

'  plaiQtiff  is  entitled  to  an  injunction  of  the 
court  against  the  defendants,  and  all  of  them, 
as  prayed  for  in  the  complaint,  and  is  enti- 
tled to  have  the  preliminary  injunction  here- 
tofore issued  made  permanent;    (4)  that  tlM 

'    plaintiff  is  entitled  to  its  costs. 

Appellants  only  make  two  assignments  of 
error:  (1)  The  court  erred  in  overruling  the 
defendants'  demurrer;  (2)  the  court  erred  in 
entering  Judgment  against  the  defendants 
and  in  favor  of  the  plaintiff. 

It  Is  earnestly  insisted  by  counsel  for  ap- 
pellants that  tills  action  cannot  be  main- 
tained, as  the  statute  gave  respondent  his 
remedy  by  appeal,  and  that  the  existence  of  a 
municipal  corporation  cannot  be  attacked  col- 
laterally. He  is  not  without  authority  on 
both  of  these  propositions.  It  la  true,  as 
urged  by  counsel  for  appellants,  that,  where 
the  statute  provides  a  remedy  by  appeal, 
equity  will  not  interfere  in  a  decision  of  this 
case.  Amended  Seas.  Laws  1899,  p.  248.  Sec- 
tion 1T76,  Rev.  St  1887,  provides  that  "an 
appeal  may  be  taken  from  any  order,  decision 
or  action  of  the  board  while  acting  in  an  offi- 
cial capacity,  by  any  person  aggrieved  there- 
by, at  by  any  tax  payer  of  the  county 
where  any  demand  is  allowed  against  the 
county,  or  when  be  deems  any  order,  deci- 
sion or  action  of  the  board  illegal  or  prejudi- 
cial to  the  public  interests."  This  section  is 
broad,  and  needs  n6  construction.  Any  or- 
der, decision,  or  action  from  the  board  may 
be  reviewed  on  appeal.  Tliat  the  board  of 
county  commissioners  bad  Jurisdiction  of  the 
subject-matter  of  this  action  is  not  contro- 
verted, but  it  is  urged  by  counsel  for  re- 
spondent that,  when  the  board  made  the  or- 
der at  the  April  meeting  tabling  the  petition 
and  remonstrance,  it  was  the'  final  action  of 
the  l)oard  on  both,  and  hence  their  action 
at  tb^  July  meeting  was  null  and  void,  and 
tbe  board  then  acted  without  Jurisdiction. 
If  this  theory  were  accepted  by  counsel  for 
appellants  and  by  the  court  as  correct,  wtiat 
relieves  respondent  from  the  obligations  of 
the  statute  in  appealing  from  the  final  order 
of  the  I>oard  at  tbe  July  meeting,  wherein 
they  attempt  to  create  a  new  district?  It  is 
conceded  that  the  board  published  their  pro- 
ceedings in  the  Wallace  Press,  thereby  giv- 
ing notice  to  the  plaintiff  in  this  action  and 
all  parties  concerned  that  an  order  had  l>een 
made  creating  School  District  No.  38;  de- 
scribing it  by  metes  and  bounds.  If  the 
board  acted  without  Jurisdiction  in  the  pro- 
mulgation of  such  order,  it  was  appealable, 
and  subject  to  review  in  the  district  court  on 
that  ground,  if  no  other.  It  is  also  conceded 
tliat  a  term  of  four  months  of  school  had 
been  held  in  the  new  district  in  the  year 
1903;  also  a  like  term  in  1004;  and  tliat  tbe 
officers  of  such  district  had  provided  a  scbool- 
bouse,  with  furniture,  etc.,  at  a  cost  of  about 
$500;  and  aU  this  before  tlie  InsUtaUon  of 


this  actiou.  Bven  If  respondent  could  relieve 
itself  of  the  obligations  of  the  statute  by 
appealing  from  the  action  of  the  board  com- 
plained of,  it  is  questionable  whether  a  court 
of  equity  would  lend  its  aid  to  relieve  it  at 
this  time.  It  was  at  least  a  de  facto,  if  not 
a  de  Jure,  school  district  of  Shoshone  county, 
recognized  as  being  legal  by  tbe  board  of 
county  commissioners  and  the  school  8ui>er- 
intendent  of  the  county.  Equity  will  only 
lend  its  aid  where  there  'is  no  other  plain, 
speedy,  and  adequate  remedy  provided  by  ' 
law.  In  Picotte  v.  Watt,  3  Idaho  (Hash.) 
447,  31  Pac.  805,  section  1776,  Rev.  St  1887,  is 
construed.  After  quoting  the  section,  Bfr. 
Justice  Huston,  speaking  for  the  court  said: 
'This  statute  would  seem  to  cover  entirely 
the  case  presented  by  the  plaintiff  in  ills  com- 
plaint, but  it  is  urged  by  plaintiff  that  to 
have  taken  an  appeal  in  each  of  the  coses 
enumerated  in  the  complaint  would  have  But>- 
Jected  him  to  great  trouble  and  inconven- 
ience. This  may  be  unfortunate  for  plaintiff 
and  those  he  represents,  but  it  furnishes  no 
excuse  for  the  cotut  to  set  aside  a  rule  so 
generally  recognized  and  repeatedly  Iterated 
by  this  court  as  that  equity  may  not  be  in- 
voked where  tbe  party  has  a  complete  and 
adequate  remedy  at  law."  In  the  above  case 
the  plaintUTs  actiou  was  to  restrain  tbe 
county  treasurer  of  Alturas  county  from  pay- 
ing a  number  of  alleged  fraudulent  warrants, 
illegally  allowed,  audited,  and  registered.  In 
Rogers  V.  Hays  et  al.,  3  Idaho  (Ilasb.)  597, 
32  Pac.  259,  it  is  said  in  the  syllabus :  "Writ 
of  review  does  not  ile  from  an  action  of  a 
board  of  county  commissioners,  the  statute 
having  provided  a  speedy  and  adequate  reme- 
dy by  appeal."  In  Morgan  v.  County  Com'rs 
of  Kootenai  County,  4  Idaho,  418,  39  Pac.  1118, 
opinion  bjr  Chief  Justice  Morgan,  tlie  syl- 
labus, which  is  fully  sustained  by  tbe  opin- 
ion, says:  "When  order  for  the  Issuance  and 
sale  of  bonds  has  been  made  and  entered  of 
record  by  the  board  of  county  commissioners 
of  any  county,  proceedings  in  equity  to  re- 
strain the  issuance  and  sale  of  such  bonds  in 
pursuance  to  such  order  will  not  lie;  the 
court  having  no  Jurisdiction  in  equity  where 
there  is  a  plain,  speedy,  and  adeqqate  rem- 
edy at  law  by  appeal  from  the  order  of  the 
board."  To  tbe  same  effect  sete  County  of 
Ada  V.  Bullen  Bridge  Co.,  6  Idaho,  188,  47 
Pac.  818,  36  L.  B.  A.  367,  95  Am.  St  Kep. 
180. 

It  is  urged  by  counsel  for  respondent  that 
he  finds  authority  for  this  action  in  Dunl>ar 
V.  Board  of  County  Com'rs,  5  Idaho,  407, 
49  Pac.  409,  and  tbat  this  case  so  modifies 
Morgan  v.  Board  of  County  Com'rs,  supra, 
as  to  render  the  rule  there  laid  down  inop- 
erative to  this  case.  Mr.  Justice  Qaarles, 
speaking  for  the  court  said:  "The  decision 
in  Morgan  v.  Board  (decided  by  this  court 
April  6,  1895)  4  Idaho.  418,  39  Pac.  1118, 
is  somewhat  in  conflict  with  the  views  here- 
in expressed,  and,  we  think,  should,  to  some 

extent,  be  modified.    Tbe  remedy  to  correct 
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errors  and  Irregularities  In  the  action  of  a 
board  o(  county  commissioners  acting  in  a 
matter  over  whicli  sticli  Iward  lias  jurisdic- 
tion is  solely  by  appeal.  But  wbere  a  board 
of  commissioners,  in  violation  of  the  Consti- 
tution, incurs  a  large  debt  in  excess  of  the 
revenue  for  the  fiscal  year  In  which  they  as- 
sume to  incur  such  debt,  without  submitting 
the  question  of  incurring  such  debt  to  the 
voters,  and  providing  for  payment  of  the 
interest  and  principal  thereof,  as  provided  by 
the  plain  provisions  of  the  Constitution  and 
statutes  of  the  state,  such  board  is  not  act- 
ing within  its  jurisdiction;  and  the  action 
of  the  board  in  making  such  an  order  is 
void,  and  may  be  attacked,  directly,  indirect- 
ly, or  collaterally,  at  any  time  or  place.  To 
hold  otherwise  would  give  the  twards  of 
county  commissioners  power  to  do  Indirectly 
what  the  Constitution  forbids."  It  will  be 
observed  tti&t  this  court  says  in  this  case  that 
the  board  of  county  commissioners  were  act- 
ing in  a  matter  over  which  they  never  had 
acquired  jurisdiction,  and,  that  being  true, 
their  orders  may  be  attacked  directly,  indi- 
rectly, or  collaterally,  at  any  time  or  place. 
It  is  also  said  in  this  case  that  where  the 
board  has  acquired  jurisdiction  the  remedy 
is  solely  by  appeal;  hence  no  attempt  to 
change  the  rule  laid  down  in  Picotte  v.  Watt, 
Rogers  V.  Hays,  or  Morgan  v.  Coimty 
Com'rs,  supra,  where  the  board  has  once  ac- 
quired jurisdiction.  In  Corker  v.  Elmore 
County  Com'rs  (Idaho)  77  Pac.  634 — ^the  lat- 
est construction  of  section  1776  as  amended 
(Sess.  Laws  1809.  p.  248) — this  court,  speak- 
ing through  Mr.  Justice  Ailshie,  said:  "From 
the  action  of  the  board  in  awarding  a  con- 
tract any  person  aggrieved  thereby,  or  any 
taxpayer  of  the  county,  may  appeal  to  the  dis- 
trict court;  and,  if  no  appeal  is  taken  within 
the  statutory  time,  the  order  is  final,  and  can 
no-  longer  lie  questioned."  These  views  have 
been  adopted  by  this  court  long  since  the  de- 
cision in  Dunbar  v.  Board  of  Commissioners, 
supra.  Other  authorities  are  cited  in  sup- 
port of  the  contention  of  appellants  that  the 
remedy  is  statutory,  and  that,  to  review  the 
action  of  the  ttoard,  an  appeal  must  be  taken 
from  the  action  or  order  complained  of,  but 
we  deem  it  unnecessary  to  review  them. 

It  follows  that,  from  the  foregoing  sugges- 
tions, and  based  upon  the  above  authorities, 
the  court  concludes  that  the  demurrer  should 
have  been  sustained. 

The  judgment  la  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent 
with  the  views  herein  expressed. 

AILSHIH  and  SULLIVAN,  JJ.,  concur. 


(2>  Utah,  830) 

ELMER  V.  McCUNB  et  al. 

(Supreme  Court  of  Utah.     June  12,  1905.) 

1.  Action— Issues— Judgment. 

Where  a  complaint  to  establish  a  water 
right  alleged  in  several  places  that  Chase 
Springs  was  the  source  of  plaintiff's  supply, 


and  the  matter  in  controversy  and  the  prayer 
sought  a  recovery  of  Chase  Springs,  a  judg- 
ment awarding  plaintiff  such  relief  was  not 
objectionable,  as  broader  than  ttie  complaintr 
though  in  several  places  the  term  "Chase 
Spring"  was  used,  wbii'h  identified  a  well- 
known  and  recognized  spring,  apart  and  dis- 
tinct from  the  remainder  of  a  group  of  springs 
known  as  "Chase  Springs." 
2.  Same— Cebtainty. 

A  deci-ee  in  an  action  to  establish  a  water 
right,  declaring  plaintiff  to  be  the  owner  and 
entitled  to  the  possession  and  lise  of  all  the 
waters  of  certain  springs,  together  with  the  vise 
of  the  dams,  ditches,  canals,  and  flumes  through 
which  the  water  flowed  down  to  and  on  the 
land  of  plaintiff,  as  set  forth  in  its  complaint, 
was  not  objectionable  for  •  indeflniteness,  for 
failure  to  allot  to  plaintiff  certain  water  by 
definite  measurement,  on  the  ground  that  wa- 
ters from  other  sources  than  those  belonging-  to , 
plaintiff  intermingled  with  the  waters  covered 
by  the  decree,  and  flowed  in  the  channel  from 
which  plaintiff  diverted  his  water. 

Appeal  'from  District  Court,  Juab  County ; 
T.  Marioneaux,  Judge. 

Action  by  Edward  Elmer  against  George 
McCune  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

.  W.  A.  C.  Bryan  and  Richards,  Richards  & 
Ferry,  for  appellants.  T.  L.  Foote  and  Ar- 
thur Brown,  for  respondent. 


BARTCn,  C.  J.  The  plainOff  brought  this 
action  against  the  defendants  to  have  bla 
ownership  in  and  right  to  the  use,  for  irriga- 
tion and  culinary  purposes,  of  the  water  of 
Chase  Springs  established,  and  to  restrain 
the  defendants  from  interfering  with  the  wa- 
ter, or  with  his  dams,  ditches,  and  means  to 
convey  the  water  for  the  purposes  mentioned, 
and  for  damages  for  interference  by  the  de- 
fendants with  the  same  prior  to  the  institu- 
tion of  this  suit.  The  defendants  disclaim 
unlawful  Interference,  claim  such  interfer- 
ence with  their  rights  by  the  plaintiff,  and 
ask  that  he  be  enjoined.  From  the  evidence 
it  appears  that  the  springs  in  question  and 
the  lands  of  the  parties  are  situate  in  Juab 
county,  and  that  the  plaintiff  settled  upon  his 
land  In  1876,  and,  according  to  his  testimony, 
used  all  the  water  of  the  springs  and  had 
peaceable  possession  thereof  until  1901,  when 
the  defendants,  who,  it  seems,  bad  acquired 
the  last  of  their  land  in  1897,  commenced  to 
interfere  with  his  use,  and  then  and  there- 
after committed  the  acts  upon  which  this  suit 
is  founded.  At  the  trial  the  court  adjudged 
the  plaintiff  to  be  entitled  to  all  of  the  water 
of  the  Chase  Springs,  restrained  the  defend- 
ants from  Interfering  with  the  same,  or  with 
the  means  provided  for  conveying  it  to  the 
place  of  use,  and  awarded  damages  for  the 
wrongful  acts  of  the  defendants  in  the  stun 
of  $350.  Thereupon  this  appeal  was  prose- 
cuted. 

The  appellants,  among  other  things,  con- 
tend that  the  decree  of  the  court  determin- 
ing the  rights  of  the  plaintiff  is  broader  than 
the  allegations  of  the  complaint,  and  there- 
fore is  erroneous.  It  is  insisted  that  the 
complaint    only    alleges    the    ownership    of 
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Chase  Spring;  that  this  Is  a  well-known  and 
recognised  spring,  separate,  apart,  and  dis- 
tinct from  the  remainder  of  a  group  of  springs 
known  as  "Chase  Springs" ;  and  that  the  de- 
cree, granting  to  the  plaintiff,  as  It  does,  the 
Chase  Springs,  or  the  entire  group,  goes  be- 
yond the  scope  of  the  pleadings,  and  grants 
more  than  was  involved  in  the  suit  It  la 
true  that  the  term  "Chase  Spring"  was  used 
in  several  places  in  the  complaint,  but  it  is 
also  true  that  the  term  "Chase  Springs"  was 
employed  at  other  places  in  it  and  in  the 
prayer;  and,  reading  all  the  paragraphs  of 
the  complaint,  and  construing  the  instrument 
as  a  whole,  it  seems  clear  that  the  subject- 
matter  in  controversy,  and  which  was  made 
the  basis  of  this  suit,  was  Chase  Springs,  and 
not  alone  Chase  Spring.  This  is  also  clear 
from  the  proof.  This  point,  therefore,  is  not 
well  taken. 

The  appellants  also  complain  that,  qnder 
the  circumstances  of  this  case,  the  decree  is 
so  uncertain  as  not  to  be  susceptible  of  an 
enforcement  The  decree,  so  far  as  material 
here,  reads:  "It  is  ordered,  decreed,  adjudg- 
ed, and  determined  that  the  said  plaintiff, 
Edward  Elmer,  is  the  owner  and  entitled  to 
the  possession,  use  and  benefit  of  all  the  wa- 
ters of  said  Chase  Springs,  together  with  the 
use  of  the  dams,  ditches,  canals,  flumes 
through  which  said  waters  flow,  down  to  and 
on  the  land  of  the  plaintiff  as  set  forth  In 
plaiutllTs  complaint  all  the  year  around,  for 
culinary,  domestic,  and  agricultural  purpos- 
es." Counsel  for  appellants  admit  that  upon 
its  face  the  decree  is  sufllciently  certain — it 
awarding  all  of  the  water  of  Chase  Springs — • 
and  that  in  the  absence  of  complicating  cir- 
cumstances, no  exception  could  be  taken  to 
the  wording  of  the  decree.  But  they  Insist 
that  because  waters  from  other  sources,  as 
shown  by  the  evidence,  intermingle  with  the 
water  covered  by  the  decree,  and  flow  in  the 
channel  from  which  the  plaintlGT  diverts  bis 
water,  the  decree  is  uncertain,  since  it  does 
not  specify  the  amount  to  which  the  plaintiff 
Is  entitled,  in  second  feet  'or  by  some  other 
known  measurement  While  it  is  always  de- 
sirable and  preferable  in  such  cases  to  allot 
the  water  to  the  owners  according  to  some 
known  and  definite  measurement,  still  we  do 
not  think  that  the  circumstances  disclosed  by 
the  evidence  in  this  Instance  are  such  as  to 
render  the  decree  vulnerable  because  of  a 
failure  to  award  the  water  according  to  the 
standard  of  such  measurement  The  decree, 
in  specific  terms,  sets  apart  for  the  use  of  the 
plaintiff,  and  as  belonging  to  him,  all  the  wa- 
ter of  the  Chase  Springs,  and,  in  so  far  as 
appears  from  the  evidence,  it  would  not  seem 
to  be  a  very  difficult  task  for  the  parties  to 
ascertain  and  determine  the  amount  of  water 
which  Issues  from  those  springs,  they,  as  in- 
dicated by  the  proof,  having  a  regular  flow; 
and  the  amount  so  flowing  from  the  springs 
will,  under  the  decree,  constitute  the  amount 
which  the  respondent  has  a  right  to  divert 
from  the  chaimel  of  commingled  waters.    We 


are  tberefwe  of  the  oplnicMi  that  under  the 
circumstances,  the  decree  is  sufficiently  cer- 
tain to  render  it  valid  and  binding  upon  the 
parties.  The  holding  herein  is  not  in  conflict 
with  the  doctrine  of  any  of  the  cases  cited  by 
the  appellants.  We  are  also  of  the  opinion 
that  there  is  sufficient  evidence  to  support 
the  flndings,  and  that  the  fludtngs  support 
the  decree. 

Entertaining  the  view  that  the  decree  is 
valid,  we  do  not  deem  it  important  to  discuss 
any  of  the  other  points  presented,  although 
they  have  not  escaped  our  attention. 

The  Judgment  is  affirmed,  with  costs. 

McCARTY  and  STRAUF,  JJ.,  concur. 


(29  tltali,  S26) 
THOMPSON  et  al.  v.  MADSEN  et  aL 
(Supreme  Court  of  Utah.     June  13,  1905.) 

1.  Easements— Right  of  Way— Pkesomptivb 
Title— SuBSTiTtn'ioN  of  Ways. 

Where  plaintiffs'  predecessors  in  title  coi^ 
sented  to  the  closing  of  a  certain  right  of  way 
owned  by  them,  in  consideration  of  a  grant  by 
defendants'  predecessors  in  title  of  another 
right  of  way,  which  plaintiffs  and  their  prede- 
cessors accepted  and  used,  defendants  were  not 
entitled  to  close  the  substituted  right  of  way 
without  first  restoring  the  old  one,  even  though 
the  grant  of  the  sutotituted  right  of  way  was 
oral. 

2.  Same— Use  of  Substitoted  Wat. 

Where  the  owner  of  a  right  of  way  ac- 
quired by  prescription  consents  to  the  closing 
of  it  in  consideration  of  the  substitution  of  a 
new  one,  the  right  to  use  such  new  way  at  once 
attaches,  and  he  is  not  required  to  use  it  for  a 
period  of  time  to  give  him  title  by  prescription. 

Appeal  from  District  Court  Salt  Lake 
County;  W.  C.  Hall,  Judge. 

Action  by  Ezra  Thompson  and  others 
against  P.  W.  Madsen  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Whittemore  &  Cherrington,  for  appellants. 
Sutherland,  Van  Cott  &  Allison,  for  respond- 
ents. 

STRAUP,  J.  1.  This  appeal  involves  the 
right  of  plaintiffs  in  and  to  the  use  of  a  cer- 
tain alley  or  right  of  way.  Findings  and 
Judgment  were  for  plaintiffs,  and  defendants 
appeal.  From  the  findings,  supported,  as  we 
think,  by  sufficient  evidence,  it  is  made  to 
appear:  That  from  1858  to  and  including 
1879  there  was  a  private-  alleyway  running 
north  and  south  from  Second  South  to  First 
South  streets,  through  the  block  between 
Main  and  Commercial  streets,  in  the  city  of 
Salt  Lake,  particularly  described  in  the  find- 
ings. That  in  the  years  1878  and  1879  the 
plaintiffs,  their  grantors  and  predececTsors, 
were  the  owners  of  a  right  of  way  over  said 
alleyway  along  its  entire  course.  That  In  the 
year  1879  the  grantors  and  predecessors  of 
the  defendants,  who  owned  property  adjoin- 
ing said  alleyway  facing  on  First  South  street, 
closed  up  a  portion  of  said  alleyway  a  short 

distance  south  from  First  South  street   Upon 
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objections  being  made  by  the  said  plaintiffs, 
tbelr  grantors  and  predecessors,  to  the  closing 
of  the  said  alley,  the  grantors  and  prede- 
cessors of  defendants  then  orally  agreed  with 
the  said  plaintifFs,  their  grantors  and  prede- 
cessors, that.  In  consideration  of  such  closing, 
they  (tbfe  said  grantors  and  predecessors  of 
the  said  defendants)  would  and  did  grant  to 
tbe  said  plaintiffs,  their  grantors  and  prede- 
cessors. In  lieu  of  said  portion  of  the  alley  so 
closed,  a  right  of  way  over  a  portion  of  the 
land  then  owned  by  the  grantors  and  prede- 
cessors of  the  defendants,  running  east  from 
the  point  of  said  alley  so  closed  to  Commer- 
cial street;  and,  from  thence  on,  plaintiffs, 
their  grantors  and  predecessors,  used  said 
new  or  substituted  alleyway  in  the  same 
manner  as  they  had  theretofore  used  the 
alleyway  running  north  and  south,  openly, 
nnlnterrnptedly,  continuously,  notoriously, 
adversely,  and  under  a  claim  of  right,  ex- 
cept In  the  year  1889,  when  there  was  a 
so-called  interruption  to  the  use  of  a  por- 
tion of  said  alleyway  running  east  and 
west  owing  to  excavations  being  made  by 
the  defendants  for  a  building,  nevertheless 
they  providing  and  leaving  a  right  of  way 
for  the  use  and  benefit  of  said  plaintiffs,  their 
predecessors  and  grantors,  and  except  about 
the  year  1893,  when  there  was  a  so-called 
interruption  on  account  of  certain  repairs 
made,  owing  to  the  neglect  of  the  said  de- 
fendants, but  that  such  said  interruptions 
were  made  In  recognition  of  and  subservient 
to  the  rights  of  plaintiffs,  their  grantors  and 
predecessors.  That  in  No'vember,  1902,  the 
defendants  erected  a  gate  or  fence  across 
the  east  and  west  alley,  and  ever  since  have 
maintained  the  same,  and,  unless  prevented 
by  the  order  of  the  court,  will  continue  to 
maintain  the  said  gate  or  fence,  and  thereby 
prevent  plaintiffs  from  at  all  using  the  said 
east  and  west  alley,  especially  for  the  pur- 
pose of  going  to  and  from  their  lands  and 
buildings  adjoining  and  situate  along  tbe  said 
north  and  south  alley.  That  the  east  side 
of  Main  street  and  the  west  side  of  Com- 
mercial street  from  Second  to  First  South 
streets,  except  the  passageway  of  the  said 
east  and  west  alley,  are  wholly  covered  and 
occupied  by  buildings.  That  the  plaintiffs 
own  buildings  fronting  on  said  Main  and 
Commercial  streets,  which  are  used  for 
Stores,  and  that  their  use  of  the  said  east 
and  west  alley  Is  necessary  for  ingress  and 
egress  in  and  to  the  rear  of  the  said  build- 
ings, and  for  the  hauling  and  delivery  of 
goods  and  wares  by  drays  and  teams,  and  for 
the  conduct  of  their  business  and  that  of 
their  tenants,  and  that  they  have  no  other 
accessible  or  convenient  means.  That  said 
north  and  south  alley  Is  too  narrow  for  teams 
ordinarily  to  turn,  and  that  the  said  east  and 
west  alley  Is  necessary  to  enable  them  to 
drive  to  and  from  tbe  said  north  and  south 
alley,  and  to  the  rear  of  their  said  buildings. 
That,  when  the  grantors  of  the  defendants 
conveyed  to  them  the  land  over  which  the 
81  P.— 11 


said  east  and  west  alley  extended,  such  con- 
veyances were  made  subject  to  the  said  ease- 
ment in  favor  of  said  plaintiffs,  their  gran- 
tors and  predecessors,  and  subject  to  their 
right  to  the  use  of  the  said  east  and  west 
alley.  There  were  also  lindlngs  upon  other 
matters,'  reference  to  which  is  here  not  nec- 
essary. 

2.  It  is  contended  by  appellants  that  the 
findings  of  tbe  court  are  not  supported  by  the 
evidence;  that  It  was  incumbent  upon  the 
plaintiffs  to  show  either  that  they  or  their 
predecessors  had  used  tbe  east  and  west  alley 
continuously,  adversely,  and  uninterruptedly 
for  a  period  of  time  greatier  than  20  years, 
or  that  when  the  north  portion  of  the  north 
and  south  alley  was  closed,  in  1879,  the  plain- 
tiffs or  their  predecessors  were  given  a  right 
of  way  over  the  east  and  west  alley  by  pos- 
itive grant;  and  that  the  evidence  does  not 
warrant  a  finding  of  such  a  fact  upon  either 
of  these  propositions.  The  evidence  is  with- 
out conflict  that  the  north  and  south  alleyway 
from  Second  South  to  First  South  street  was 
■used  by  plaintiffs  and  their  predecessors  con- 
tinuously, uninterruptedly,  openly,  adversely, 
and  under  claim  of  right,  from  1858  to  and 
including  1879 — a  period  of  more  than  20 
years.  From  this  record  there  can  be  no 
doubt  but  that  plaintiffs  and  their  predeces- 
sors had  acquired  an  undoubted  right  in  and 
to  the  use  of  the  north  and  south  alley  along 
its  entire  extent  from  Second  South  to  First 
South  at  the  time  when  the  north  portion 
thereof  was  closed  by  the  predecessors  of 
the  defendants,  In  1879.  If,  then,  the  pred- 
ecessors of  the  defendants,  in  consideration 
of  tbe  closing  of  said  portion  of  the  north 
and  south  alley,  granted  to  plaintiffs  and  to 
their  predecessors  a  right  of  way  over  the 
east  and  west  alley  in  lien  thereof,  which 
was  accepted  by  the  plaintiffs  and  their  pred- 
ecessors, the  defendants  will  not  now  be  al- 
lowed to  close  the  new  or  substituted  alley 
without  first  restoring  the  old  one;  and 
the  fact  that  such  grant  was  oral  matters 
not  if  on  the  faith  of  it  rights  have  been  ac- 
quired or  relinquished  and  acted  upon. 
Wright  et  al.  v.  Willis  (Ky.)  63  S.  W.  991; 
Hamilton  v.  White,  5  N.  Y.  9;  Smith  v. 
Barnes,  101  Mass.  275;  Beinleln  v.  Johns, 
102  Ky.  570,  44  S.  W.  128;  Robinson  v.  Thrall- 
kill,  110  Ind.  117,  10  N.  B.  647.  And  where 
the  owner  of  a  right  of  way,  whether  ac- 
quired by  prescription  or  otherwise,  consents 
to  the  closing  of  the  said  right  of  way  In  con- 
sideration of  substituting  and  granting  to 
him  a  new  one,  the  right  to  the  use  of  such 
new  way  at  once  attaches,  and  he  is  not  re- 
quired to  use  the  new  way  for  a  period  of 
time  to  give  him  title  by  prescription.  In- 
deed, these  propositions  of  law  are  not  seri- 
ously controverted  by  appellants,  but  they  as- 
sert that  the  evidence  shows  that  only  some 
of  the  plaintiffs  and  their  predecessors  ob- 
jected to  the  closing  of  the  portion  of  the 
north  and  south  alley,  and  that  the  oral  grant 
was  given  only  to  those  objecting  In  perscwi 
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or  by  their  agents.  We  think  the  evidence 
Is  sufficient  to  waiTant  the  finding  and  con- 
clusion that  when  the  portion  of  the  north 
and  south  alley  was  closed,  and  the  east  and 
west  alley  was  substituted  therefor,  It  was 
for  the  use  and  benefit  of  all  who  had  acquir- 
ed and  owned  a  right  in  and  to  the  north 
and  south  alleyway,  including  the  portion 
closed,  and  who  acquiesced  In  such  change, 
and  used  such  substituted  way  In  lieu  of  the 
one  closed.  Moreover,  we  think  there  is 
evidence  showing  that  plaintiffs  and  their 
predecessors  from  1879  to  1902  openly,  no- 
toriously, uninterruptedly,  adversely,  and  un- 
der claim  of  right  used  the  east  and  west 
alley  a  period  more  than  20  years.  The  find- 
ing of  the  court  that  tl^e  Interruptions,  so 
called,  of  1880  and  1893,  were  for  purposes 
of  erecting  buildings  and  for  making  repairs, 
and  were  In  recognition  of  the  rights  of 
plaintiffs.  Is  supported  by  the  evidence. 

Our  conclusion,  therefore.  Is  that  the  Judg- 
ment of  the  court  below  should  be,  and  It  Is, 
affirmed,  with  costs. 

BARTCH,  C.  J.,  and  McCARTY,  J.,  con- 
cur. 


(29  Utah.  333) 


In  re  JONES. 


(Supreme  Court  of  Utah.     June  8,  1905.) 

Attornet  and  Client— Pending  Litigation 
— Champertous  Contract— Disbarment. 
Where  an  attorney,  pending  a  suit  to  fore- 
close a  mortgage,  after  twice  refusing  to  pur- 
chase the  pending  litigation  from  liis  client  and 
hold  bim  narmless  from  further  liability,  and 
after  acquiring  knowledge  that  his  client's  ac- 
crued costs  and  the  amount  involved  in  the  suit 
were  equal  to  the  value  of  the  property  in- 
volved, entered  into  such  contract  with  his  cli- 
ent, intending  to  account  to  him  therefor  at 
the  close  of  the  litigation,  and  in  an  action  to 
recover  fees  the  court  held  that  the  contract 
was  inequitable,  but  allowed  the  attorney  to  re- 
cover on  a  quantum  meruit,  the  mere  making 
of  such  contract  was  insufficient  to  warrant  the 
attorney's  disbarment  for  unprofessional  con- 
duct. 

Proceedings  for  the  disbarment  of  Rlcey  H. 
Jones,  an  attorney.    Dismissed. 

These  proceedings  were  commenced  by  a 
committee  appointed  by  the  bar  assodatlou 
of  this  state  to  file  charges  against  Ricey  H. 
Jones,  a  licensed  attorney  of  this  court,  char- 
ging bIm  with  unprofossioual  conduct  as  an 
attorney,  and  for  which  the  relators  ask  that 
bis  license  as  an  attorney  of  this  court  be  re- 
voked and  that  he  be  peimanently  disbarred. 
The  members  of  the  committee,  who  also  ap- 
peared as  prosecutors,  filed  an  accusation 
which  contained  five  separate  and  distinct 
charges  against  defendant.  A  demurrer  was 
interposed  by  defendant,  and  one  of  the  char- 
ges was  stricken  out  by  this  court  A  referee 
was  appointed  to  take  testimony  In  the  case, 
prepare  findings  of  fact,  and  report  the  same 
to  this  court.  The  case  is  now  before  us  upon 
the  findings  of  the  referee. 


The  relators.  In  their  printed  brlel  filed  In 
this  case,  say:  "Of  the  five  charges  contained 
within  the  accusation,  the  fifth  (contained 
within  paragraph  6)  was  stricken  out  by  the 
court ;  the  third  (contained  within  paragraph 
4)  was  abandoned  at  the  bearing  by  reason  of 
failure  of  proof ;  the  second  (contained  with- 
in paragraph  3)  and  the  fourth  (contained 
within  paragraph  5),.  not  being  clearly  estab- 
lished by  the  evidence,  no  conviction  will  be 
asked  thereon" — thereby  leaving  only  the 
first  charge  for  the  consideration  of  this 
court. 

The  accusation  to  as  follows:  "That  the 
said  Rlcey  H.  Jones,  at  the  county  of  Box 
Elder,  state  of  Utah,  on  or  about  the  6th  day 
of  May,  1901,  unlawfully,  and  In  violation  of 
bis  oath  and  duty  as  an  attorney  and  coun- 
selor, entered  Into  a  champertous  contract 
with  one  L.  H.  Berg  to  continue,  from  a  cor- 
rupt motive  of  passion  and  Interest,  the  ac- 
tion then  pending  in  the  district  court  of  the 
First  Judicial  District  of  the  state  of  Utah 
In  and  for  the  said  county  of  Bos  Elder,  in 
which  said  litigation  the  Western  Loan  & 
Savings  company,  a  corporation,  was  plain- 
tiff and  said  L.  H.  Berg  and  others  were  de- 
fendants, and  the  said  contract  was  as  fbl- 
lows,  to  wit:  'L.  H.  Berg  agrees  to  deed  the 
east  %  of  the  east  ^  of  Lot  one,  Block  eight. 
Plat  "C"  of  Brlgham  City  and  the  grantee  to 
be  named  by  the  undersigned,  R.  H.  Jones,  on 
the  14th  day  of  May,  1901,  or  after  with  good 
and  sufficient  conveyance  against  the  world ; 
except  the  Western 'Loan  and  Savings  com- 
pany. And  the  undersigned,  R.  H.  Jones, 
hereby  agrees  to  assume  any  and  all  costs  on 
appeal  and  hold  the  said  L.  H.  Berg  harmless 
therefrom  In  the  pending  case  of  the  VVestem 
Loan  and  Savings  company  against  Berg. 
And  on  an  adverse  decision  of  said  appeal 
also  to  hold  said  Berg  harmless  from  the 
costs  of  a  new  trial  In  the  lower  court  and 
from  any  and  all  expense  of  an  attorney  and 
others  till  the  case  Is  ended.'  Which  said 
agreement  was  in  writing,  signed  by  the  said 
Rlcey  H.  Jones  and  L.  I-I.  Berg,  and  the  par- 
cel of  land  described  in  said  agreement  was 
a  part  of  the  subject  matter  of  the  said  liti- 
gation, and  the  said  Jones  was  the  attorney 
for  the  said  Berg  and  others  defendants  in 
said  cause." 

The  findings  of  the  referee,  in  so  far  as  ma- 
terial here,  are  as  follows:  "That  on  the 
date  of  the  execution  of  said  written  contract 
the  case  of  the  Western  Iioan  &  Savings 
Companj-  against  L.  H.  Berg  and  others  was 
pending  on  appeal  in  the  Supreme  Court  of 
this  state.  That  at  that  time  the  legal  title 
of  the  tract  of  lond  therein  described  was  in 
one  Johanna  Maria  Thomassen,  a  plural  wife 
of  said  Berg,  which  fact  was  then  and  there 
known  to  said  accused,  and  that  he  believed 
that  such  legal  owner  would  carry  out  the 
wishes  of  said  Berg.  That  the  land  and  prop- 
erty described  In  said  written  agreement  is 
the  same  land  and  property  Involved  In  the 
foreclosure  proceedings  In  the  case  of  the 
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Western  Loan  &  Saringa  Company  against 
Berg.  Tbat  prior  to  the  execution  of  the  said 
written  contract  there  had  been  incurred 
some  costs  tor  printing  and  other  expenses  In 
said  pending  case.  That  the  accused  went 
into  possession  of  said  land  and  property  de- 
scribed in  said  written  agreement,  collected 
tents,  made  improvements,  and  paid  taxes. 
That  thereafter  said  accused  notified  said 
Berg  that  he  had  procured  a  purcliaser  for 
said  premises,  and  demanded  a  deed  to  the 
same,  and  that  said  Berg  and  said  Thomas- 
sen  refused  to  execute  such  or  any  deed  to 
said  premises.  That  on  or  about  October  10, 
1902,  said  accused,  Ricey  H.  ^ones,  commen- 
ced an  action  in  the  district  court  for  Box 
Elder  county  against  L.  H.  Berg,  Johanna 
Maria  Thomassen,  and  others  to  recover  his 
fees,  costs,  and  disbursements  incurred  In  the 
former  suit  of  the  Western  Loan  &  Savings 
Company  against  said  Berg  and  others ;  that 
Issue  was  Joined  and  trial  had  by  the  court, 
Hon.  Charles  H,  Hart,  Judge,  presiding,  who 
made  findings  of  fact,  conclusions  of  law  and 
rendered  judgment  therein  in  favor  of  the 
plaintiff  and  against  the  defendants  Berg  and 
Thomassen  for  the  sum  of  ^118.03. 

"That  among  other  findings  of  fact  said 
court  made  the  following,  which  are  adopted 
by  the  referee  and  found  as  facts,  to  wit: 
That  about  the  1st  day  of  November,  1900, 
the  said  Ludvlg  H.  Berg  by  a  contract  in 
writing  retained  and  employed  the  accused, 
Ricey  H.  Jones,  for  the  pui-pose  of  procuring 
his  note  to  the  Western  Loan  &  Savings  Com- 
pany to  be  canceled,  and  his  mortgage  to  be 
released,  and  sturrendered  by  the  said  com- 
pany on  the  following  terms:  The  said  L.  H. 
Berg  to  advance  the  sum  of  $12.50  as  retainer 
and  costs,  and  to  pay  the  said  Ricey  H.  Jones, 
In  addition  thereto,  the  sum  of  $20  in  dental 
work  as  agreed;  and  said  Ricey  H.  Jones 
appeared  In  said  cause  and  defended  the 
same,  and  performed  the  legal  services  agreed 
to  be  performed  in  said  district  court  That 
on  November  23,  1900,  said  Jones  and  said 
Berg  entered  into  a  second  agreement  where- 
by the  said  Berg  agreed  to  pay  the  said  Jones 
one-half  ,(1^)  of  the  amount  said  Jones  should 
be  able  to  reduce  the  .claim  of  the  Western 
Loan  &  Savings  Company  on  the  trial  in  the 
district  court  That  on  the  5th  day  of  De- 
cember, 1900,  said  cause  was  tried  and  Judg- 
ment duly  made  and  entered  against  plaintiff 
therein,  and  for  the  defendant  therein,  for 
the  sum  of  ($12.26)  twelve  dollars  and  2«/ioo 
and  costs  of  suit  That  after  the  said  deci- 
sion and  Judgment  In  the  district  court  the 
Western  Loan  &  Savings  Company  filed  their 
motion  for  a  new  trial,  and,  upon  the  overrul- 
ing of  the  same,  appealed  said  cause,  to  the 
Supreme  Court  of  the  state  of  Utah.'  That 
upon  the  filing  of  said  motion  for  a  new  trial 
said  Berg  employed  and  retained  said  Jones 
to  defend  him  upon  said  motion  and  upon  ap- 
peal of  said  cause  in  the  Supreme  Court  No 
fee  was  stated  for  said  services,  and  the  la- 
bor performed  by  the  said  Jones  pursuant 


thereto  was  of  a  reasonable  value  of  one  hun- 
di-ed  ($100)  dollars.  That  the  contract  en- 
tered into  between  said  Jones  and  said  Berg 
on  the  0th  day  of  May,  1901,  was  inequitable. 
That  pursuant  to  his  retainer  said  Jones  paid 
out  and  expended  for  necessary  costs  and  dis- 
bursements in  said  action,  for  traveling  ex- 
penses, printing  briefs,  and  abstracts  to  be 
used  in  the  Supreme  Court,  the  sum  of  one 
hundred  ($100)  dollars." 

Richard  W.  Young,  Charles  Baldwin,  and 
J.  W.  N.  Whltecotton,  for  Bar  Association. 
O.  W.  Powers,  for  respondent 

Mccarty,  J.,  after  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the 
court 

In  addition  to  the  facts  found  by  the  ref- 
eree, the  record  shows  that  the  dei^and  of 
the  Western  Loan  &  Savings  Company 
against  Berg  in  the  foreclosure  suit  was 
about  $350,  and  that  the  value  of  the  prop- 
erty sought  to  be  foreclosed  was  about  $450. 
When  the  contract  under  consideration  was 
made.  Berg  was  insolvent,  and  the  case  was 
pending  in  this  court  on  appeal,  and  certain 
necessary  expenses  growing  out  of  the  ap- 
peal, and  for  '^hlch  Berg  was  responsible, 
were  due  and  unpaid;  and,  as  found  by  the 
referee,  the  compensation  of  defendant  for 
services  rendered  and  to  be  rendered  by  him 
in  the  case  on  appeal  had  not  heen  fixed  or 
agreed  upon.  In  another  action,  in  which 
the  validity  of  this  same  contract  was  in- 
volved, the  trial  court  found,  which  finding 
was  adopted  by  the  referee,  that  the  services 
thus  rendered  by  the  defendant  were  reason- 
ably worth  the  sum  of  $100,  and  that  the 
costs  and  disbursements  for  which  Berg  was 
liable  amounted  to  $100.  It  will  thus  be 
seen  that  these  sums,  together  with  that  sued 
for  by  plaintiff  In  the  foreclosure  proceedlifgs, 
exceeded  In  amount  the  value  of  the  prop- 
erty by  $100,  Berg's  accrued  costs  and  the 
amount  Involved  in  the  suit  being  equal  to 
the  value  of  the  property.  It  is  therefore 
plain  that  the  only  means  by  which  the  ac- 
cused could  realize  anything  out  of  the  liti- 
gation by  virtue  of  his  contract  was  to  either 
entirely  defeat  or  materially  reduce  the  claim 
made  against  his  client  by  the  Western  Loan 
&  Savings  Company.  True,  the  record  shows 
that,  after  Berg  had  filed  his  answer  In  the 
foreclosure  proceedings  and  the  issues  were 
made  up,  the  Western  Loan  &  Savings  Com- 
pany offered  to  compromise  for  $187.50,  but 
there  is  no  evidence  that  the  defendant  here- 
in, through  corrupt  motives  or  otherwise,  or 
at  all,  advised  his  client  Berg  to  reject  the 
offer.  And  it  appears  from  the  record  in  this 
case  that  Berg,  when  he  discovered  that  the 
claim  of  the  Western  Loan  &  Savings  Com- 
pany and  the  costs  of  the  litigation  would 
exceed  the  value  of  the  property  involved, 
went  to  Jones,  his  attorney,  and  requested 
him  to  take  the  property  and  to  save  him 
(Berg)  harmless  from  all  costs  as  well  as  any 
deficiency  judgment  that  might  be  rendered 
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against  blm.  Jones  at  first  declined  to  accept 
the  proposition  thus  made  by  Berg,  but,  after 
repeated  requests  on  the  part  of  Berg,  Jones 
entered  Into  the  contract  in  question.  Jcaies' 
testimony  on  tjils  point,  which  1^  not  disput- 
ed. In  part  is  as  follows:  "He  came  into  my 
office  and  wanted  me  to  do  something  like  it 
(referring  to  the  contract).  •  *  •  He  said 
the  printers  were  pressing  him  for  money, 
•  •  •  and  wanted  to  know  if  he  couldn't 
utilize  the  lot  Q.  How  much  did  he  claim 
the  lot  was  worth?  A.  $450.  *  •  •  He 
wanted  to  know  if  I  couldn't  take  the  place. 
I  said  no;  I  told  him  I  would  rather  not  have 
anything  to  do  with  it  The  third  time  he 
brought  Gasberg,  bis  friend,  in  with  blm. 
I  told  him  I  would  arrange  to  sell  the  place, 
and  we  would  use  the  funds  In  the  expenses 
that  were  being  incurred  and  account  to  him 
at  the  close  of  the  litigation."  On  cross-ex- 
amination he  further  testified  respecting  this 
transaction:  "He  (referring  to  Berg)  came 
to, me  two  or  three  times,  I  refused  to  have 
anything  to  do  with  it  twice,  and  the  third 
time  I  told  him  that  I  would  sign  that  con- 
tract. Then  he  wanted  my  wife  to  sign  It 
and  I  got  her  to  sign  it  afterwards.  *  •  * 
I  expected  to  account  to  B6rg  after  every- 
thing was  settled  up."  Berg  was  present 
during  the  investigation  of  the  matter  before 
the  referee,  but  the  relators  did  not  call  him 
to  the  stand  to  deny  the  testimony  of  Jones; 
therefore  we  must  accept  Jones'  version  of 
the  facts  and  circumstances  leading  up  to 
and  surrounding  the  making  of  the  contract 
as  true. 

The  questions  upon  which  this  proceeding 
is  based  were  litigated  in  a  court  having 
jurisdiction  of  the  subject-matter  and  the  par- 
ties to  the  action,  and  that  court  held  that 
the  contract  in  question  was  inequitable  and 
set  it  aside,  but  it  also  held  that  Jones  was 
entitled  to  recover  a  quantum  meruit  for  his 
services,  thereby  in  effect  holding  that  Jones 
was  not  guilty  of  deceit  actual  fraud,  or  of 
corruption  in  making  the  contract;  other- 
wise Jones  could  not  have  recovered  upon 
any  theory.  The  relators  offered  no  evidence 
to  prove  the  charge  under  consideration,  ex- 
cept the  written  contract  the  mere  execution 
of  which,  they  contend,  was  sufficient  to  con- 
vict the  accused  of  improfessional  conduct 
When  an  attorney  seeks  to  enforce  a  contract 
of  this  character  entered  into  between  him- 
self and  client  after  their  fiduciary  relations 
have  commenced,  a  court  will  invariably  scru- 
tinize the  transaction  in  the  most  searching 
manner,  and  unless  it  is  made  to  appear  af- 
firmatively that  the  attorney  has  acted  in 
the  utmost  good  faith,  and  that  the  contract 
is  in  every  respect  equitable,  and  in  no  way 
detrimental  to  the  interests  of  the  client  will 
not  only  refuse  to  grant  relief  upon  It,  but 
will,  on  application  of  the  client,  do  as  was 
done  with  the  contract  under  consideration 
— rescind  and  set  it  aside.  So  jealously  does 
the  law  guard  the  Interests  of  the  client  in 
his  dealings  with  bis  attorney,  after,  the  rela- 


tion of  attorney  and  client  has  been  created, 
that  it  casts  upon  the  attorney  the  burden 
of  proving  the  bona  fides  of  the>  transaction. 
In  Weeks  on  Attorneys  (2d  Ed.)  §  121,  the 
author  says:  "While  the  relation  of  attorney 
and  client' continues,  the  court  will  carefully 
scrutinize  the  dealings  and  contracts  between 
them,  and  guard  the  client's  rights  against 
every  attempt  by  the  attorney  to  secure  an 
advantage  to  himself  at  the  expense  of  the 
client.  Nor  is  it  necessary  In  such  case  for 
the  client  to  show  actual,  or,  as  it  is  some- 
times called,  active  fraud,  in  order  to  obtain 
relief;  but  the  law  will  presume  in  his  favor 
so  soon  as  the  confidential  relation  is  shown 
to  have  existed  at  the  time  of  the  transaction 
complained  of.  This  rule  has  Its  foundation 
on  principles  of  public  policy,  and  is  adhered 
te  by  the  courts  with  severity."  3  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  832,  334;  6  Cyc.  862; 
1  Story,  Eq.  Jur.  f  310;  Bumham  v.  Hesel- 
ton,  82  Me.  495,  20  Atl.  80,  9  L.  R.  A.  90; 
Bingham  v.  Sheldon  (Sup.)  91  N.  Y.  Supp. 
917;  Myers  v.  Luzerne  County  (C.  C.)  124 
Fed.  438;  Klein  v.  Borchert  (Minn.)  96  N.  W. 
215;  Goldberg  v.  Goldstein  (Sup.)  84  N.  Y. 
Supp.  782.  When  it  is  shown  that  the  con- 
tract is  based  upon  an  adequate  consideration 
from  the  attorney  and  no  advantage  has  been 
taken  of  the  client  and  nothing  done  which 
would  in  any  way  result  prejudicially  to  the 
client's  interests,  but  that  the  entire  transac- 
tion has  been  open  and  nothing  withheld  or 
concealed  from  him,  and  that  he  acted  freely 
and  with  a  full  understanding  of  the  probable 
consequences  of  his  acts,  such  contracts,  not- 
withstanding they  are  looked  upon  with  dis- 
favor by  the  courts,  have  been  upheld.  Bris- 
tol V.  Dann  et  al.,  12  Wend.  142,  27  Am.  Dec. 
122;  Alwood  v.  Mansfield  et  al.,  59  III.  496; 
Baker  v.  First  Nat  Bank,  77  Iowa,  616,  42 
N.  W.  452;  Davis  v.  Stith  (Ky.)  11  S.  W.  810; 
3  Am.  &  Eng.  Enc.  Law,  337;  Lytle  v.  State, 
17  Ark.  608;  Bentinck  v.  Franklin,  38  Tex. 
458;  Hassell  v.  Van  Houten,  89  N.  J.  E}q.  105. 
While  the  law  implies  constructive  fraud  on 
the  part  of  the  attorney  in  such  cases,  and 
places  upon  him  the  burden  of  proving  the 
good  faith  of  the  transaction  on  his  pai-t, 
we  do  not  understand  that -the  presumption 
is  ever  carried  to  the  extent  of  holding  that 
the  attorney  is  guilty  of  actual  fraud,  deceit 
and  unprofessional  conduct  because  of  the 
mere  making  of  such  a  contract  Because  a 
contract  of  this  kind  may  be  inequitable  or 
against  public  policy,  it  does  not  necessarily 
follow  that  the  attorney  making  it  must  be 
deemed  guilty  of  gross  unprofessional  con- 
duct. And  before  a  court  will  proceed  to 
pimish  summarily  an  attorney  for  a  breach 
of  unprofessional  duty  of  the  character  here 
complained  of,  it  must  first  be  shown,  by 
evidence  other  than  the  mere  making  of  the 
contract  that  the  attorney  acted  dishonestly 
and  with  corrupt  motives,  and  has  willfully 
misled  and  taken  an  unfair  advantage  of  his 
client.  In  Barker's  Case.  49  N.  H.  195,  the 
accused,  who  was  ai|,tj|ttorney  at  law,  was 
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Iiroceeded  against  for  allesed  unprofessional 
conduct,  ond  the  court,  lii  tbe  course  of  tbe 
opinion,  tersely,  and,  as  we  think,  correctly, 
states  tbe  doctrine  as  follows:  "Tbe  true 
doctrine  i»  expressed  In  Bacon's  Abr.  Attor- 
ney, H,  tbus:  Attorneys  nre  officers  of  court, 
and  liable  to  be  punished  In  a  summary  way, 
either  by  attachment,  or  by  having  their 
names  stricken  out  of  tlie  roll  of  attorneys, 
for  any  ill  practice  attended  with  fraud  and 
corruption,  and ,  committed  against  the  ob- 
vious rule  of  Justice  and  common  honesty; 
but  the  court  will  not  easily  be  prevailed  on 
to  proceed  In  this  manner.  If  it  appears  that 
tbe  matter  complained  of  was  rather  owing 
to  neglect  or  accident  than  design,  or  If  the 
party  injured  has  other  remedy  provided  by 
act  of  parliament  or  action  at  law;  and  this 
doctrine  Is  recognized  in  Bryant's  Case.  24  N. 
H.  140.  Tested  by  these  rules,  we  think  the 
conrt  Is  not  called  upon  to  exercise  its  sum- 
mary power  In  this  case,  for  we  think  it  la 
not  clearly  shown  that  fraud  was  practiced 
by  the  attorney  to  obtain  payment  of  this 
bill."  Farther  on.  In  tbe  same  opinion,  the 
court  observes:  "The  court  is  fully  impress- 
ed with  tbe  importance  of  its  interposition 
to  check  any  fraudulent  or  corrupt  practice 
by  an  officer  of  the  court,  and  a  member  of 
a  profession  so  highly  honored  and  trusted, 
and  which  exercises  such  a  vast  influence  In 
tbe  affairs  of  men;  but  at  the  same  time  we 
feel  that  In  view  of  the  very  grave  effects 
of  exerting  this  power  upon  the  professional 
standing  and  character  of  the  person  who 
may  be  subject  to  it.  It  ought  to  be  exercised 
with  great  caution,  and  only  when  the  court 
Is  fully  satisfied  that  the  fraudulent  or  cor- 
rupt conduct  Is  proved.  Such  proof,  we 
think.  Is  not  furnished  In  tbls  case,  and  there- 
fore the»  complftint  must  be  dismissed.** 
While  we  recognize,  as  hereinbefore  stated, 
the  general  doctrine  which  holds  that  an  at- 
torney cannot  make  a  valid  purchase  of  pend- 
ing litigation  from  his  client,  yet  we  do  not 
feel  that  the  contract  under  conaiderntlon 
was  80  obnoxious  arid  so  against  public  pol- 
icy that  the  making  of  It,  under  the  circum-, 
■tances,  was  such  a  breach  of  professional 
duty  on  the  part  of  defendant  as  would  wai^ 
rant  this  conrt  in  imposing  a  penalty  there- 
for. 
The  proceedings  are  therefore  dismissed. 

BARTCH,  0.  J.,  and  RITCEUB,  District 
lodge,  concur. 

(»  UUb.  $4«) 

MITCHBLIi  T.  JENSEN  et  al. 
(Sapreme  C!ourt  of  Utah.     June  6,   1003.) 

L   APFEAI, —  EVIDENCK  — SUFFICIENOT  — PbK- 
BUMPTION. 

Where  the  bill  of  exceptions  does  not  dis- 
close that  it  contains  all  tbe  evidence,  it  will 
be  presumed  on  appeal  tbnt  there  was  snflScient 
evidence  to  justify  overruling  a  motion  for  non- 
■nit.* 

•Hocia  Mining  Co.  v.  Ot.ibom,  S9  Pac.  BIS,  tl  tTtah, 
a;  OlKoo  v.  Ry.  Co.,  68  Pac.  148,  24  UUb,  460;  Fields 
V.  lUn.  Co.,  6»  Fao.  US,  tf  UUb,  7S. 


2.  Samk— Btix  or  E!zcxFTioif8— Ckbthtoatb 

—Sufficiency. 

Tbe  bill  of  exceptiona  was  a  transcript  of 
the  official  steoograpner's  notes,  containing  the 
testimony  of  witnesses  by  questions  and  an- 
swers, and,  in  like  manner,  depositions,  doca- 
mentary  evidence,  and  remarks  of  court  and 
counsel;  and  the  transcript  was  accompanied 
with  a  certificate  from  the  stenosrapher,  cer- 
tifying ibat  "the  foregoing  is  a  full,  true,  and 
correct  transcript  of  the  testimony  and  other 
proceedings  had  on  the  trial  of  the  foregoing 
entitled  cause."  Tbe  transcript,  with  the  dec- 
laration of  tbe  stenograplier,  was  certi&ed  to, 
allowed,  settled,  and  signed  by  the  court  as 
and  for  the  bill  of  exceptions.  Beld,  that  the 
certificate  substantially  showed  that  tbe  bill 
contained  all  tbe  evidence.f 
8.  Partnebship— Sam  —  BviDSifcnc  —  Surai- 

CIENO?. 

In  an  action  to  enforce  an  alleged  partner- 
ship liability  for  goods  sold  and  delivered,  evi- 
dence held  insufficient  to  show  that  tbe  goods 
were  sold  and  delivered  to  certain  defendants. 
4.  Same— FiKDiNOB  op  Fact. 

Where  certain  of  tbe  defendants  were  un- 
known in  the  transaction,  except  as  the;  may 
have  been  members  of  tbe  alleged  partnership, 
or  were  obligors  arising  from  their  connection 
with  an  abortive  corporation,  the  failure  of  the 
court  to  find  what  connection  or  relation  such 
defendants  bad  with  tbe  corporation,  or  what 
they  bad  to  do  therewith,  or  what  they  had  to 
do  with  tbe  business  and  dealings  carried  on  in 
its  name,  was  fatal  to  the  right  of  plaintiff  to 
a  judgment  against  such  defendants  as  part- 
ners. 
6.  Sauk.  , 

A  finijing  that  the  alleged  coriwration  was 
not  a  corporation,  either  de  jure  or  de  facto, 
so  as  to  enable  tbe  defendants  to  bind  creditors, 
is  insufficient  to  show,  what  the  defendants  bad 
to  do  with  tbe  business  or  dealings  carried  on 
under  the  name  of  tbe  alleged  corporation,  or 
what  their  relations  were  with  It. 

6.  Appeal— Findings  of  Pact. 

In  a  taw  case  the  Supreme  Court  Is  not 
authorized  to  find  facts  or  to  draw  deductions 
from  them,  and  treat  as  found  that  which 
might  have  been  found. 

7.  Pabtnebship  —  LiABniiT  —  Findino    of 
Fact— SuFFiciENCT. 

Where  it  is  sought  to  hold  defendants  lia- 
ble as  partners  merely  because  of  their  connec- 
tion with  an  abortive  corporation,  findings  of 
fact  showing  defendants'  participation  in  or 
authorization  of  the  conduct  of  the  business 
carried  on  in  its  name,  or  some  holding  out  In 
respect  thereto  as  principals  in  the  buainess,  or 
facts  from  which  such  matters  may  be  inferred, 
are  essential  to  entitle  plaintiff  to  a  judgment 
In  his  favor. 

8.  Findings    op    Fact  —  Ddtt    of    Tbial 
Court. 

It  is  tbe  duty  of  the  trial  court  to  find  on 
all  the  material  issues  piade  by  the  pleadings, 
whether  evidence  be  introduced  or  not.  and,  if 
there  be  no  finding  on  a  material  issue,  the 
judgment  cannot  be  supported. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent  Dig.  Trial.  1  914.] 

9.  COBPOBATIONS  —  EvIDENCK  —  COIXATEBAL 

Attack. 

Where  there  has  been  a  bona  fide  attempt 
to  create  a  corporation,  and  an  assumption  and 
exercise  of  corporate  functions  sufficient  to  con- 
stitute a  corporation  de  facto,  its  legal  existence 
cannot,  as  a  general  rule,  be  called  in  question 
collaterally,  and  especially  where  the  complain- 
ing party  has  dealt  with  the  company  as  a  cor- 
pora tion.t 


tCrooks  T.  Harmon  (Utah)  81  Pac.  95.  "^.^^^^-k^-rT/^ 
marsh  A  Olaen  v.  Malhlas,  56  Pac.  1074,  U  UutCLC 
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Appeal  from  District  Coart,  Fiftli  District: 
J.  E.  Booth,  Judge. 

Action  by  John  Mitchell  against  Heber  C. 
Jensen  and  others,  doing  business  under  the 
firm  name  of  the  Southern  Utah  Mercantile 
&  Lumber  Company.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendants  appeal.  Re- 
versed. 

William  F.  Knox,  for  appellants.  Goodwin 
&  Van  Pelt,  for  respondent 

STRAUP,  J.  Plaintiff,  Mitchell,  in  bis 
complaint,  for  a  first  cause  of  action,  alleged 
that  the  defendants,  Heber  C.  and  John  Jen- 
sen and  Thomas  D.  Roche,  were  partners  in 
business  under  the  firm  name  of  the  Southern 
Utah  Mercantile  &  Lumber  Company;  that 
the  defendants  were  indebted  to  Lowenberg 
&  Co.,  a  copartnership  at  San  Francisco,  for 
goods  sold  and  delivered  to  the  defendants  to 
the  value  of  $579,  an  assignment  thereof  to 
plaintiff,  and  nonpayment  of  the  debt.  In  the 
second  cause  of  action  he  alleged  that  the 
defendants  were  indebted  to  A.  Schillings  & 
Co.,  of  Sau  Francisco,  for  goods  sold  and  de- 
livered to  the  said  defendants  to  the  value  of 
$40,  an  assignment  thereof  to  plaintiff,  and 
nonpayment  of  the  debt  Defendants  Jensen 
(the  only  parties  served)  answered,  denying 
each  and  every  allegation  of  the. complaint, 
and  further  alleged  that  the  said  goods  men- 
tioned in  the  complaint  were  sold  to  the 
Southern  Utah  Mercantile  &  Lumber  Com- 
pany, a  corporation,  and  that  the  assignors  of 
the  plaintiff  dealt  with  the  said  company  as 
such,  with  full  knowledge  and  understand- 
ing of  its  corporate  existence,  and  alleged  an 
estoppel  precluding  plaintiff  from  obtaining 
a  judgment  against  the  defendants  as  indi- 
viduals. The  case  was  tried  before  the  courts 
without  a  Jury.  Upon  findings  and  conclu- 
sions made.  Judgment  was  had  against  de- 
fendants Jensen  individually  on  both  causes 
of  action  for  the  full  amount  sued  for.  The 
defendants  appeal. 

The  only  evidence  shown  on  the  part  of  the 
plaintiff  was  that  he  had  a  conversation  with 
Heber  C.  Jensen,  in  which  he  stated  to  plain- 
tiff that  he  did  not  know  of  such  a  claim 
against  the  firm,  and,  if  there  was,  they  ex- 
pected to  settle  it,  and  wanted  to  know 
whether  he  would  take  60  cents  on  the  dollar. 
Plaintiff  said  that  he  would  communicate 
with  the  San  Francisco  firms,  and,  after  hav- 
ing done  so,  ipformed  Jensen  that  they  would 
settle  for  said  amount,  provided  it  was  done 
right  away,  but  Jensen  then  declined  to  settle 
at  all.  He  never  had  any  conversation  with 
either  of  the  defendants  as  to  who  composed 
the  firm.  The  testimony  of  Lowenberg  was 
that  his  firm  "had  dealings  with  the  Southern 
Utah  Mercantile  &  Lumber  Company,  in  sell- 
ing goods  to  them,"  stating  the  amounts  of 
the  bills ;  that  the  goods  were  shipped  to  the 
Southern  Mercantile  &  Lumber  Company  at 
Cedar  City,  Utah,  and  in  making  the  ship- 
ment he  followed  the  instructions  of  Thomas 
D.  Roche,  one  of  the  defendants ;  that  he  had 


no  information  tliat  the  said  lumber  company 
was  an  incorporated  company;  be  did  not 
find  and  he  did  not  produce  any  letters  relat- 
ing to  the  transactions ;  and  that  the  goods 
were  unpaid.  No  evidence  of  any  kind  was 
offered  by  plaintiff  tending  to  characterize  or 
to  show  what  was  the  Southern  Utah  Meltv 
cantile  &  Lumber  Company,  nor  as  to  who 
composed  or  was  connected  with  It  At  the 
conclusion  of  plaintiff's  evidence  as  above, 
the  defendants  moved  for  a  nonsuit  on  the 
grounds  that  the  allegations  in  the  complaint 
had  not  been  proved,  and  that  there  was  not 
any  evidence  of  any  partnership  of  the  de- 
fendants. The  motion  was  overruled.  The 
defendants  offered  in  evidence  articles  of  in- 
corporation, stating  the  corporate  name  of 
the  company ;  the  purposes  for  which  it  was 
formed;  place  of  general  business;  term  of 
existence;  the  number  of  directors  to  t>e 
three;  their  names  and  residences;  the 
amoimt  of  capital  stock,  and  all  subscribed  in 
equal  shares  among  the  said  Jensens  and  the 
said  Roche;  providing  for  meetings,  election 
of  officers,  and  that  the  stockholders  and 
their  private  property  shall  not  be  liable  for 
the  corporate  debts ;  which  articles  w»e  ex- 
ecuted only  by  the  said  Jensens  and  Roche 
(three  incorporators) ;  affidavits  attached,  du- 
ly acknowledged;  and  were  filed  with  the 
county  clerk  on  the  30th  day  of  April,  1897. 
It  further  appeared  that  a  certified  copy  of 
said  articles  was  sent  to  the  Secretary  of 
State,  but  was  not  there  filed,  and  no  certifi- 
cate was  issued  by  the  said  Secretary,  because 
the  fees  therefor  had  not  been  paid.  The  said 
Jensens  testified  that  they  had  no  dealings 
whatever  with  the  plaintiff  or  his  assignors 
or  any  one  else  in  respect  to  said  goods  or  in 
the  conduct  of  said  business.  There  is  no  evi- 
dence to  the  contrary,  except  such  ks  may  be 
inferred  by  reason  of  their  signing  the  arti- 
cles, and  being  officers  of  the  so-called  cor- 
I>oration,  and  attending  some  meetings. 

1.  The  principal  errors  assigned  are  that 
the  court  erred  in  overruling  defendants'  mo- 
tion for  nonsuit,  that  the  findings  are  not 
'sustained  by  the  evidence,  that  the  court  fail- 
ed to  find  on  some  material  issues,  and,  in 
effect,  that  the  findings  are  not  sufficient  to 
support  the  Judgment  Respondent  asserts 
the  bill  of  exceptions  does  not  disclose  that  it 
contains  all  the  evidence  t>efore  the  trial 
court,  and  therefore  it  will  be  presumed  there 
was  sufficient  evidence  to  support  the  findings, 
and  that  the  court  bad  sufficient  evidence 
Justlfj'ing  the  overruling  of  the  motion  for 
nonsuit  And  in  8upi)ort  of  which  is  cited 
Hecla  Min.  Co.  v.  Gisborn,  21  Utah,  68,  59 
Pac.  518;  Olson  v.  Ry.  Co.,  24  Utah,  460,  68 
Pac.  148 :  and  Fields  v.  Mln.  Co.,  25  Utah,  76, 
69  Pac.  528.  This  doctrine  is  well  established 
in  this  court  And  while  we  have  no  disposi- 
tion to  relax  it,  we  are  disposed  to  treat  this 
record  as  containing  all  the  evidence.  The 
bill  of  exceptions  is  a  transcript  of  the  official 
stenographer's  notes,  containing  the  testi- 
mony of  the  witnesses  by  questions  and  an- 
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swers;  In  like  manner,  depositions,  docu- 
mentary evidence,  and  remarlcs  of  court  and 
counsel;  and  the  transcript  is  accompanied 
with  a  certificate  from  said  stenographer  cer- 
tifying that  "tlie  foregoing  is  a  full,  true,  and 
correct  transcript  of  the  testimony  and  other 
proceedings  bad  on  the  trial  of  the  foregoing 
entitled  cause."  The  transcript,  with  the 
said  declaration  of  the  stenographer,  is  cer- 
tified to,  allowed  and  settled  and  signed  by, 
the  court,  as  and  for  the  bill  of  exceptions. 
While,  no  doubt,  it  Is  the  better  practice  to 
have  the  declaration  either  In  the  body  of  the 
bill,  at  the  close  of  the  evidence,  or  in  the 
certificate  of  the  court,  in  clear  terms,  to  the 
effect  that  the  bill  contains  all  the  evidence 
In  the  cause  or  bearing  on  the  points  lllus- 
trattug  the  assigned  error,  yet  we  think  the 
foregoing  substantially  shows  this  fact  With 
the  statement  In  the  bill  that  the  "foregoing 
Is  a  full,  true,  and  correct  transcript  of  the 
testimony  and  other  proceedings  had  on  the 
trial,"  it  Is  sotoewhat  difficult  for  us  to  In- 
dulge In  presumptions  that  there  was  some- 
thing more  by  way  of  evidence,  and  yet  It  is 
not  conclusive  that  there  was  no  more.  The 
term  "testimony"  Is  not  as  comprehensive  as 
"evidence,"  and  In  fact  is  but  a  species  or 
kind  of  evidence;  but,  when  coupled  with 
"other  proceedings,"  we  think  the  parties  and 
the  court  here  treated  the  whole  matter  as 
synonymous  with  "evidence,"  and  meant  to 
convey  the  Idea  that  it  was  all  the  evidence. 
Where  parties  settle  a  bill  of  exceptions.  If 
they  desire  to  show  that  It  contains  all  the 
evidence,  the  record  should  be  made  to  so 
state, it  In  clear  terms.  There  is  no  reason 
why  matters  of  this  kind  should  be  left  open 
to  uncertainty  and  conjecture,  when  with  a 
few  words  It  can  be  made  certain.  Crooks  v. 
Harmon  (Utah)  81  Pac.  95. 

2.  The  court  found  that  the  goods  were 
sold  and  delivered  to  the  defendants.  But 
there  Is  no  evidence  showing  that  the  goods 
were  sold  and  delivered  to  the  defendants 
Jensen,  or  either  of  them.  The  evidence  con- 
clusively shows  that  the  dealings  and  trans- 
actions had  in  respect  to  said  matters  were 
with  Roche,  in  the  name  of  the  Southern 
Utah  Mercantile  &  Lumber  Company,  and 
the  one  who  bad  charge  of  said  business; 
and,  so  far  as  the  record  discloses,  the  de- 
fendants Jensen  were  unknown  in  said  trans- 
action, except  only  as  they  may  have  been 
members  of  said  firm,  or  were  obligors  aris- 
ing from  their  connection  with  an  abortive 
corporation.  It  therefore  became  necessary 
and  was  material  for  the  court  to  find  npou 
that  issue  raised  by  the  pleadings,  and  to 
find  what  connection  or  relation  the  said  Jen- 
sens bad  with  sacb  company,  or  what  they 
had  to  do  therewith,  or  what  they  had  to  do 
with  the  business  and  dealings  carried  on  in 
said  name.  This  the  court  did  not  do.  The 
finding  "that  the  Southern  Utab  Mercantile 
&  Lumber  Company  was  not  a  corporation, 
either  de  Jure  or  de  facto,  such  as  to  enable 
the  defendants  to  bind  creditors,"  is  all  there 


Is  on  the  subject.  Treating  such  a  finding 
as  sufficient  that  the  said  company  was  not 
a  corporation,  still  there  is  a  total  want  of 
finding  as  to  what  the  defendants  had  to  do 
with  the  business  or  dealings  carried  on  un- 
der such  name,  or  what  their  relations  were 
with  the  same.  It  Is  true,  the  defendants 
Jensen  may  be  liable  and  held  as  partners 
by  reason  of  their  unsuccessful  attempt  to 
organize  a  corporation  which  In  fact  had  no 
existence,  because  of  noncompliance  with 
conditions  precedent  to  effect  such  organlza-  ' 
tion,  yet,  to  do  so,  it  is  necessary  for  the 
court  to  find  what  they  had  to  do  with  the 
said  supposed  or  attempted  corporation,  or 
what  they  bad  to  do  with  the  dealings  and 
business  carried  on  under  such  name,  in  the 
absence  of  any  evidence  showing  that  the 
goods  were  sold  and  delivered  to  them  or 
their  agent.  It  is  also  true  that  the  evidence 
shows  that  the  defendants  Jensen  were  sign- 
ers of  the  articles,  one  a  president  and  di- 
rector, and  the  other  a  director,  and  both 
were  prospective  stockholders  of,  an  attempt- 
ed corporation,  and  attended  meetings  of 
such  so-called  corporation,  from  whicb  it  may 
be  said  and  it  may  be  inferred  that  they  were 
connected  with  the  said  transactions  and 
dealings,  and  were  participating  In  or  au- 
thorizing the  conduct  of  the  same.  But  the 
court  did  not  find  any  such  facts,  nor  any 
facts  whatever  connecting  these  defendants 
or  showing  their  relation  therewith.  In  a 
law  case  we  are  not  at  liberty  to  find  facts 
or  to  draw  deductions  from  them,  and  treat 
as  found  that  which  might  have  been  found> 
It  may  be  said  tAat  It  was  not  necessary  for 
the  court  to  find  upon  these  matters.  Inas- 
much as  the  court  found  that  the  goods  were 
sold  and  delivered  to  the  defendants.  But  the 
evidence  does  not  support  such  a  finding. 
And  so  far  as  relating  to  the  second  cause 
of  action,  there  is  a  total  want  of  evidence 
of  a  sale  or  delivery  of  goods  of  any  kind  to 
any  one.  As  the  record  now  is  before  us,  it 
may  be  said  with  some  force  that  the  South- 
em  Utah  Mercantile  &  Lumber  Company  was 
not  a  corporation,  for  the  reason  that  the  ar- 
ticles of  incorporation  were  executed  only 
by  three  incorporators,  when  the  statute  re- 
quired at  least  five,  and  because  a  copy  of 
the  articles  of  incorporation  was  not  filed 
with  the  Secretary  of  State,  and  no  certifi- 
cate was  Issued  by  him,  and  that  10  per  cent, 
of' the  capital  stock  was  not  paid  In  as  re- 
quired by  the  statute,  especially  when  coup- 
led with  the  lack  of  sufficient  evidence  that 
the  business  was  carried  on  In  a  corporate 
capacity,  or  by  a  company  exercising  cor- 
porate functions.  Thomp.  Cor.  §  508;  Jack- 
son V.  Crown  Point  MIn.  Co.,  21  Utah,  1,  50 
Pac.  2.38,  81  Am.  St  Rep.  051;  Abbott  v. 
Omaha  Smelting  Co.,  4  Neb.  416;  1  Cook, 
Cor.  (5tb  Ed.)  S  233,  and  cases.  And  in  case 
where  parties  merely  assume  a  corporate 
name,  and  merely  pretend  to  be  a  corporation 
which  is  such  neither  de  facto  nor  de  Jure, 
the  incorporators  may  be^^^^  |l|able  as  parlj-t 
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ners.  Uut  the  difficulty  here  Is,  the  conrt  has 
not  found  that  the  defendants  Jensen  were 
Incorporators  or  even  stockholders  of  such 
pretended  corporation,  or  that  they  had  any- 
thing whatever  to  do  with  the  same,  or  with 
the  business  or  dealings  carried  on  or  con- 
ducted under  such  name.  And  the  evidence 
showing  that  the  goods  were  not  sold  or  de- 
livered to  them  or  their  agent,  or  upon  -any 
dealings  or  transactions  had  with  them  or 
any  agent  representing  them,  but  showing 
that  all  the  dealings  or  transactions  were 
had  in  the  name  of  said  company  with  Boche, 
who  had  charge  of  and  ran  the  business  In 
said  company  name,  therefore.  In  order  to 
hold  the  Jensens  liable,  it  was  necessary  for 
the  court  to  find  some  agency  or  relation  ex- 
isting between  Roche  and  the  said  defend- 
ants, or.  If  sought  to  hold  them  liable  by 
reason  of  their  connection  or  relation  with 
some  mere  pretended  corporation,  to  find  such 
fact  and  their  connection  therewith,  or  with 
the  business  and  dealings  carried  on  in  such 
name,  or  the  fact  of  some  partnership,  or 
some  other  fact  showing  a  Joint  and  several 
liability.  And  for  guidance  of  the  court  on 
a  retrial  of  this  case.  It  may  not  be  out  of 
place  to  observe  that  If  It  sbugbt  to  find  and 
hold  the  said  defendants  Jensen  liable  alone 
by  reason  of  their  connection  with  a  mere 
pretended  corporation,  which  in  fact  had  no 
existence,  and  was  neither  a  de  facto  nor  a 
de  Jure  corporation,  the  court  should  find 
more  than  the  bare  fact  of  their  having  sign- 
ed articles.  It  should  also  find  facts  showing 
their  participation  In  or  authorization  of  the 
conduct  of  the  business  carried  on  la  such 
name,  or  some  holding  out  In  respect  there- 
to as  principals  In  the  business,  or  facts  from 
which  such  matters  may  be  inferred.  Butb- 
erford  v.  Hill  (Or.)  29  Pac.  547,  17  L.  B.  A. 
549,  29  Am.  St.  Bep.  596;  17  Am.  &  Eng. 
Encyc.  L.  866;  Ward  v.  Brlgham,  127  Mass. 
24;  Johnson  v.  Corser,  34  Minn.  355,  25  N. 
W.  799;  Blanchard  v.  Kaull,  44  Cal.  440; 
Humphreys  v.  Mooney,  5  Colo.  282. 

What  we  have  here  said  on  the  question 
of  this  company  not  being  a  corporation  Is, 
of  course,  to  have  application  only  to  the 
specific  facts  before  uSv  Here  there  is  a  to- 
tal want  of  evidence  that  the  assignors  of 
plaintiff  dealt  with  said  company  as  a  cor- 
poration. The  only  evidence  on  the  subject 
Is  that  of  Lowenberg,  who  said  he  did  not 
know  the  company  was  an  Incorporated  com- 
pany, which.  If  anything,  tends  to  the  con- 
trary. The  evidence  Is  but  scant  and  mea- 
ger that  the  company  was  transacting  busi- 
ness in  a  corporate  capacity,  or  exercising 
corporate  functions  under  a  bona  fide  effort 
to  organize  under  the  law,  and  a  belief  that 
such  organization  had  been  effected;  and, 
moreover,  the  court  wholly  failed  to  find  on 
this  Issue  presented  by  the  pleadings.  "It  Is 
the  duty  of  the  trial  court  to  find  upon  all 
the  material  issues  made  by  the  pleadings, 
whether  evidence  be  introduced  or  not,  and. 
If  there  be  no  finding  on  a  material  Issue,  the 


Judgment  cannot  be  supported."  2  Spelling, 
New  Tr.  &  App.  f  591;-  Speegle  v.  Leese,  61 
Cal.  415;  Golson  v.  Dunlap,  73  Cal.  161,  14 
Pac.  576. 

We  do  not  wish  to  be  understood  in  any 
manner  as  saying  anything  conflicting  with 
the  doctrine  laid  down  by  this  court,  and 
supported  by  the  great  weight  of  authorities, 
that  "where  there  has  been  a  bona  fide  at- 
tempt to  create  a  corporation,  and  an  assump- 
tion and  exercise  of  corporate  functions  sulU- 
clent  to  constitute  a  corporation  de  facto,  as 
a  general  rule.  Its  legal  existence  cannot  be 
called  In  question  collaterally,"  and  especial- 
ly where  the  complaining  party  has  dealt 
with  the  company  as  a  corporation.  Marsh 
&  Olsen  V.  Mathias  et  al.,  19  Utah,  350,  56 
Pac.  1074;  1  Cook,  Cor.  (5th  Ed.)  S  234,  and 
numerous  cases  there  cited  and  collected. 

The  court  not  having  found  (and,  besides, 
there  n6t  being  any  evidence  thereof)  that  the 
assignors  of  plaintiff  dealt  with  the  said  com- 
pany as  a  corporation,  nor  as  to  Its  assump- 
tion or  exercise  of  corporate  functions,  or  do- 
)ng  business  In  a  corporate  capacity  under 
a  bona  fide  attempt  of  incorporation  under 
the  law  and  belief  that  such  organization  had 
been  effected,  we  are  not  called  upon  to,  and 
we  do  not  here,  decide  whether,  if  such  had 
been  found  to  exist,  the  omissions  or  irreg- 
ularities of  the  said  company  herein  com- 
plained of  are  of  such  nature  as  to  preclude 
a  holding  that  the  company  was  not  even  a 
de  facto   corporation. 

The  order  of  this  court,  therefore.  Is  that 
the  Judgment  of  the  court  below  be,  and  the 
same  is  hereby,  reversed,  and  the  cause  re- 
manded for  a  new  trial;  the  costs  of  this 
appeal  to  be  taxed  against  respondent 

BABTCH,  C.  J.,  and  McCABTY,  J.,  concur. 


(71  Kan.  973) 
HUFFMAN  y.  ACKABMAN  et  al. 
(Supreme  Court  of  Kansas.     June  10,   1905.) 

Appellate    Jubisdiction  —  Cebtificate    of 

Tbial  JimoB. 

The  certificate  of  the  trial  judge  that  the 
action  involves  the  tax  law  of  the  state,  thus 
giving  the  Supreme  Court  jurisdiction,  is  noc 
binding  on  the  latter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  }  99.] 

Error  from  District  Court,  Chautauqua 
County;   G.  P.  Alkman,  Judge. 

Action  between  S.  Huffman  and  E;  C.  Ack- 
arman  and  others.  Judgment  was  adverse  to 
Huffman,  and  he  brings  error.    Dismissed. 

B.  H.  Nichols  and  F.  S.  Jackson,  for  plain- 
tiff in  error.  Sproul  &  Van  Tuyl,  for  defend- 
ant In  error. 

PER  CUBIAM.  The  certificate  of  the  trial 
Judge  that  the  action  involves  the  tax  law  of 
the  state  is  not  binding  on  this  court.  Bail- 
road  Co.  V.  Morasch,  60  Kan.  251,  56  Pac. 
133.    An  luvestigat^ptiMi  fi^^  question  pre- 
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sented  to  the  court  below  shows  that  the  tax 
laws  o£  the  state  were  not  involved  in  the 
suit.  There  being  less  than  $100  in  contro- 
versy, the  proceeding  in  error  will  be  dis- 
missed. 


(71  Kan.  866) 

ST.  LOUIS  ft  S.  F.  R.  CO.  v.  MARSHALL. 

(Supreme  Coort  of  Kansas.     Jnne  10,  1905.) 

1.  Cabbiebs— LioHTiNO  Station— INJTJEY  to 
Passengeb. 

The  character  of  lights  which  a  railroad 
comiwny  is  required  to  furnish  at  a  station  for 
safety  of  passengers  depends  on  the  character 
and  extent  of  business  transacted  there. 

[Ed.  Note. — For  cases  In  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  {  1148.] 

2.  SAJfE— iNBTBrrcriON. 

The  statement,  in  the  instmction  in  an 
action  for  injury  to  a  passenger  at  a  station, 
claimed  to  be  due  to  improper  lighting,  that 
light  which  would  be  sufficient  at  one  station 
might  be  inadequate,  serves  mereljr  to  fix  the 
attention  of  the  jury  on  the  peculiar  facts  of 
the  case. 

Error  from  District  Court,  Linn  County; 
W.  L.  Simons,  Judge. 

Action  by  Carrie  E.  Marshall  against  the 
St.  Louis  &  San  Francisco  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

L.  F.  Parker  and  Pratt,  Dana  &  Black,  for 
plaintiff  in  error.  Boyle  &  Guthrie  and  John 
C.  Cannon,  for  defendant  in  error. 

PER  CURIAM.  The  prlndphl  questions  ar- 
gued by  the  plaintiff  in  error  in  this  case  de- 
pend for  their  solution  upon  4isputed  mat- 
t«8  of  fact  The  duty  of  the  company  with 
reference  to  the  care  to  be  observed  in  the 
maintenance  of  its  station  and  the  conduct 
of  Its  business  Is  really  not  controverted.  It 
is  true,  as  the  court  said,  that  the  proper 
character  of  the  lights  furnished  at  any  par- 
ticular station  will  depend  upon  the  charac- 
ter and  extent  of  business  transacted  at  the 
station.  If  many  passengers  are  to  be  taken 
on  the  trains  and  many  others  are  to  be 
discharged,  if  much  baggage,  mail,  and  ex- 
press Is  to  be  handled  by  many  employes,  if 
the  station  grounds  must  be  used  at  the  time 
of  the  arrival  of  trains  by  many  persons 
having  business  there  with  the  company  or 
with  incoming  or  outgoing  passengers,  confu- 
sion and  accident  at  night  can  be  prevented 
only  by  the  aid  of  a  lighting  system  much 
more  extensive  than  would  be  required  under 
other  circumstances.  The  further  statement 
by  the  court  that  light  which  would  be  suffi- 
cient at  one  station  might  be  inadequate  at  a 
larger  one,  instead  of  opening  a  field  for 
comparison,  served  merely  to  fix  the  atten- 
tion of  the  Jury  upon  the  peculiar  facts  of  the 
case  on  trial.  The  statement  that  It  was  the 
duty  of  the  company  to  furnish  lights  suffi- 
cient to  guide  the  steps  of  a  passenger  safely 
was  immediately  explained,  and  twice  ex- 
plained to  mean  with  reasonable  safety. 

The  definition  of  negligence  was,  by  the 


instruction  as  a  whole,  entirely  relieved  from 
the  quality  of  abstractness,  and  its  true  bear- 
ing upon  the  evidence  made  apparent 

This  court  is  not  the  body  to  solve  the  con- 
flict in  the  evidence  as  to  how  the  mall 
bags  were  bandied,  and  where  they  were  left 
Neither  can  this  court  from  the  bare  record, 
declare  as  a  matter  of  fact  that  a  mail  bag 
did  not  trip  the  deceased,  or  announce  as  a 
proposition  of  law  that  it  was  not  negligence 
In  the  company  to  permit  the  injured  man  to 
be  tripped  by  it  There  is  evidence  that  the 
station  was  reasonably  well  lighted.  There 
is  other  evidence  that  it  was  so  dark  that  it 
was  dangerous.  The  Jury  has  decided  the 
matter,  and  its  conclusions  must  stand. 

It  is  impossible,  from  all  the  circumstan- 
ces of  the  occurrence,  for  tills  court  to  say 
that  light  would  not  have  been  a  protection  to 
the  deceased.  The  question  is  a  debatable  one. 
But,  even  if  the  court  might  have  an  opin- 
ion, derived  from  the  words  in  the  record, 
different  from  that  of  the  Jury,  It  does  not 
have  the  illustration  given  by  one  of  the  wit- 
nesses of  the  movements  of  the  deceased,  nor 
the  Illuminating  effect  attaching  to  oral  re- 
citals of  the  facts  by  those  who  observed 
them.  There  is  fair  evidence  that  the  dark- 
ness made  the  deceased  oblivious  to  his  peril, 
and  that  is  sufficient  to  uphold  the  conclusion 
of  the  triers  of  fact.  The  whole  conduct  of 
the  deceased  was  a  matter  for  the  Jury  to 
approve  or  condemn,  according  to  the  Inter- 
pretation which  the  facts,  in  their  estimation, 
required.  The  custom  pleaded  and  proved 
was  shown  to  be  known  and  understood  by 
the  company,  and  amounted  to  an  adoption 
by  it  of  the  results  of  interference  by  third 
persons  with  mall  bags  at  its  station. 

The  claimed  variance  would  scarcely  be 
material  even  in  a  criminal  case. 

The  instruction  concerning  the  measure  of 
damages,  considered  in  Its  entirety,  could  not 
have  prejudiced  the  defendant;  and  the  con- 
duct of  a  juror,  complained  of,  was  not  suffi- 
ciently flagrant  to  warrant  the  court  In  an- 
nulling the  verdict 

Other  matters  discussed  in  the  brief  are 
inconsequential,  and  the  Judgment  of  the  dis- 
trict court  is  aflSirmed. 


(71  Kan.  628) 
MORRIS  V.  HULME. 

(Supreme   Court  of  Kansas.     June  10,   1905.) 

1.  Indemnity  Mobtoaoe  —  Action  to   Re- 

DBBU. 

A  petition  states  a  cause  of  action  which 
alleges  that  the  plaintilf  deeded  a  tract  of  land 
to  secure  the  defendant  against  loss  by  reason 
of  the  defendant  signing  rerognizance  bonds  for 
the  appearance  of  plaintiff's  sons :  that  such 
bonds  were  executed  and  were  forfeited,  and 
that  judgments  have  been  rendered  thereon 
against  Iioth  plaintiff  and  defondant ;  that  de-  , 
fendant  had  paid  only  a  part — a  si«>cified  sum 
— on  said  judgment ;  that  more  than  six  years 
has  elapsed  since  the  last  execution  was  issued 
on  said  judgmpnts;  and  that  the  plaintiff  haM 
tendered   the  full   amount   paid   by  -  defendantlC 
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with  interest,  and  demanded  a  reconveyance  of 
said  land  whicb  the  defendant  refused. 

2.  Same— Evidence. 

On  tlie  trial  of  an  action  based  on  such  a 
petition  and  an  answer  which  admits  the  con- 
veyance and  alleges  ownership  of  the  land  in 
the  defendant,  it  is  error  to  exclude  evidence 
of  the  facts  set  forth  in  the  petition. 

3.  Same— I/iMrrATiONS. 

In  such  petition  the  statute  of  limitations 
is  not  "used  as  a  weapon  of  attack,"  but  is 
pleaded  as  limiting  defendant's  legal  liability 
on  the  judgments. 

4.  Same— Satisfaction. 

If  no  further  legal  liability  exist,  the  de- 
fendant is  entitled  to  reimbursement  with  in- 
terest, and  no  more. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Stafford  Coun- 
ty;  J.  W.  Brlnckerhoff,  Judge. 

Action  by  Matilda  Morris  against  G.  H. 
Hulme.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

D.  A.  Banta,  for  plaintiff  in  error.  Russell 
&  Kussell,  for  defendant  in  error. 

0.  A.  SMITH,  J.  The  plaintiff  in  error,  on 
September  1,  1903,  filed  her  petition  in  the 
district  court  of  Stafford  county,  and  alleged 
that  in  1892  she  was  the  owner  of  certain 
lands  in  said  county;  that  her  two  sons  were 
arrested  on  a  charge  of  felony,  and  required 
to  give  bond  in  the  sum  of  $300  each  for  their 
appearance  before  the  district  court;  that 
plaintiff  procured  the  defendant  and  another 
neighbor  to  become  sureties,  and  also  signed 
the  bonds  herself;  that  defendant  demanded 
indemnity  against  loss  by  reason  of  signing 
the  bonds,  and  for  that  purpose  the  plaintiff 
executed  and  delivered  to  him  a  deed  to  the 
land  in  question;  that  her  said  sons  failed 
to  appear  as  required  by  the  conditions  of 
said  bonds,  and  the  bonds  were  duly  for- 
feited; that  on  April  21,  1892,  Judgment  was 
obtained  against  the  sureties  on  each  o<  said 
bonds  tor  $300,  with  Interest  and  costs,  and 
executions  were  Issued  thereon  April  19, 1895, 
and  no  execution  has  since  been  Issued  on  ei- 
ther of  said  Judgments;  that  on  May  18, 
1896,  the  defendant  paid  $250  upon  one  of 
said  Judgments,  and  at  no  time  has  paid  any 
more;  that  any  further  proceeding  against 
either  the  plaintiff  or  defendant  is  barred  by 
the  statute  of  limitations;  that  on  August 
3,  1903,  she  caused  to  be  tendered  to  de- 
fendant $373.50,  and  demanded  a  reconvey- 
ance of  said  land,  and  that  defendant  refused 
the  money  and  refused  to  reconvey  the  land; 
that  plaintiff  has  been  continuously  in  pos- 
session of  the  land.  The  defendant  answer- 
ed, admitting  the  conveyance  of  the  land  by 
the  plaintiff  to  him,  denied  that  the  deed  was 
an  equitable  mortgage,  and  alleged  that  he 
was  the  owner  of  the  land  In  fee  simple. 
Plaintiff  replied  by  general  denial. 

Upon  the  trial  the  plaintiff  made  numerous 
offers  of  proof  to  sustain  the  allegations  of 
her  petition.  The  defendant  objected  to  any 
evidence  on  the  part  of  plaintiff,  which  ob- 
jection was  sustained,  and  the  court  embod- 


ied in  the  record  bis  reasons  for  the  ruling 
as  follows:  "The  conclusion  of  the  court  is 
that  the  petition  shows  that  these  Judgments 
against  the  defendant,  Hulme,  were  brought 
about  by  reason  of  his  liability  as  surety  un- 
der an  arrangement  made  between  him  and 
the  plaintiff  by  which  the  land  was  conveyed 
to  him,  and  the  petition  shows  that  these 
Judgments  were  duly  and  regularly  obtained, 
and  that  they  were  in  amount  $300  each, 
drawing  6  per  cent  interest,  and  that  Hulme 
has  made  payment  of  $250,  which  has  been 
duly  credited  upon  one  of  the  Judgments, 
and  that  no  further  payment  has  been  made, 
and  that  the  Judgments  are  not  satisfied  of 
record,  and  import  an  existing  liability,  ex- 
cept for  the  bar  of  the  statute,  on  the  part 
of  Hulme;  and,  the  petition  failing  to  show 
that  ttie  plaintiff  has  satisfied  these  Judg- 
ments, and  that  the  liability  undertaken  by 
Hulme  still  exists  ubless  barred  by  the  stat- 
ute, the  legal  conclusion  I  reach  is  that  the 
plaintiff  cannot  interpose  the  bar  of  the  stat- 
ute for  the  defendant;  that  it  is  a  personal 
pri\-ilege;  and  that  as  she  is  in  a  court  of 
equity  asking  that  the  title  to  the  land  be 
reconveyed  by  Hulme  to  her,  she  must  first 
satisfy  or  cause  to  be  satisfied  these  Judg- 
ments against  Hulme;  that  she  is  in  no  posi- 
tion to  raise  this  question  by  pleading  the 
bar  of  the  statute  of  limitation.  Asking  eq- 
uity, she  must  do  equity  by  removing  the 
liability  which  rests  upon  Hulme  by  reason 
of  this  contract  of  suretyship." 

This  clearly  is  error.  It  is  conceded  that 
plaintiff  and  defendant  were  co-sureties  <m 
the  bonds,  and  that  the  statute  of  limitations 
had  barred  any  further  proceeding  against 
either  on  the  Judgments^  They  stand  In  the 
same  relation  to  the  state,  the  Judgment 
holder;  yet  the  defendant  says  to  the  plain- 
tiff: "You  cannot  plead  the  statute  of  lim- 
itations for  me.  It  is  true  that  for  these 
mt^ny  years  lieither  you  nor  I  have  been  able 
to  discharge  our  legal  and  moral  obligation 
to  pay  these  Judgments.  The  lapse  of  time 
has  removed  our  legal  obligation,  but  the 
moral  obligation  to  pay  still  remains.  We 
may  neither  of  us  ever  be  able  to  discharge 
it,  and,  since  it  cannot  be  compelled,  I  am 
not  «nre  I  would  pay  it  if  I  could.  This 
moral  obligation  so  stains  your  hands  that 
you  are  not  fit  to  appear  in  court  nor  to  bold 
the  title  to  your  own  land.  It  is  true,*  my 
hands  are  equally  stained,  but  the  title  has 
been  In  them  so  long  that  it  will  not  be  fas- 
tidious about  remaining  there.  Go  pay  these 
Judgments.  Do  equity  before  yon  ask  equi- 
ty. If  you  are  never  able  to  pay  the  state, 
so  much  the  better  for  me.  I  will  hold  your 
land  forever,  even  though  you  pay  me  all 
I  have  expended,  with  Interest."  Thus  fully 
Interpreted,  the  position  of  the  defendant 
does  not  seem  equitable  unless  equity  can 
be  made  an  instrument  of  oppression,  which 
we  do  not  concede.  The  plaintiff  has  per- 
formed or  tendered  performance  of  the  con- 
tract on  her  part,  if  we  assume,  as  on  de- 
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murrer  we  should,  the  allegations  of  her  peti- 
tion to  be  true.  She  deeded  the  land  to  the 
defendant  to  indemnify  him.  He  expended 
a  certain  sum  of  money  under  that  contract, 
and  she  has  tendered  payment  of  that  sum, 
with  interest.  All  further  legal  liability 
against  the  defendant  has  been  barred  by  the 
lapse  of  time  and  beyond  revivor.  If  a  mor- 
al obligation  still  rests  upon  her  to  pay  the 
Judgments,  what  right  has  he  to  profit  by  It, 
or  to  say  It  must  be  discharged?  She  pleads 
the  statute  not  to  deprive  him  of  any  right 
or  remedy,  but  to  protect  herself  by  showing 
that  no  fnrther  legal  liability  rests  against 
him.  This  she  had  the  right  to  do.  Elwell 
T.  Hitchcock,  41  Kan.  130,  21  Pac.  109;  Ger- 
man Insurance  Co.  v.  Nichols  Shephard  Co., 
41  Kan.  133,  21  Pac.  111.  While  it  is  true 
that  a  stranger  to  an  obligation  cannot  plead 
the  statute  of  limitations  in  favor  of  the 
obligor,  yet  a  co-surety  who  pays  a  debt  after 
it  is  barred  by  the  statute  of  limitations  can- 
not comiwl  contribution  against  his  co-surety 
who  is  equally  protected  by  the  bar  of  the 
statute.  10  Am.  St.  Rep.  641,  note,  and  cases 
there  cited.  When',  therefore,  these  Judg- 
ments became  dormant  beyond  revivor,  the 
status  of  the  obligation  of  plaintiff  to  defend- 
ant became  fixed,  and  defendant  could  im- 
pose no  further  obliga"tlon  upon  her  by  fur- 
ther payments  upon  the  Judgments,  and  be- 
fore the  plaintUr  could  prove  this  state  of 
facts  She  must  plead  it.  She  htti  the  right 
for  this  purpose  to  plead  the  statute  of  lim- 
itations as  to  herself  and  as  to  the  defendant 
also. 

Under  the  facts  as  set  forth  in  the  petition 
the  defendant  was  entitled  to  be  recompensed 
for  the  money  he  had  paid,  with  interest, 
and  no  more,  and  by  no  act  of  his  could  he 
impose  a  greater  obligation  upon  the  plain>- 
tiff.  It  follows  that  the  court  erred  In  ex- 
cluding evidence  of  such  facts. 

The  Judgment  Is  reversed,  and  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed.  All 
the  Justices  concurring. 


(Tl  Kan.  865) 

MANKER  V.  PECK. 
(Supreme  Court  of  Kansas.     June  10,  1900.) 

1.  Ta»  Dekds—Validitt— Amount  Paid. 

A  tax  deed  of  several  tracts,  reciting  the 
sum  offered  for  each  tract,  being  the  "amount 
of  taxes,  interest,  penalty,  and  costs  •  »  » 
due  and  unpaid."  and  "payment  of  said  several 
sums,  aggregating  $79,"  when  in  fact  they  ag- 
gregated more,  is  void. 

2.  Sahe. 

A  tax  deed  of  several  tracts,  which  fails 
to  recite  the  separate  amount  for  which  each 
tract  is  conveyed,  as  required  by  Laws  1889, 
p.  378,  c.  248,  is  void. 

Error  from  District  Court,  Scott  County; 
Chas.  B.  Lobdell,  Judge. 


Action  by  W.  S.  Manker  against  Edna  O. 
Peck.  Judgment  for  defendant  Plaintiff 
brings  error.    Reversed. 

W.  B.  Washington,  Lee  Monroe,  and  W.  F. 
Schoch,  tor  plaintiff  in  error.  B.  P.  Roches- 
ter and  J.  S.  Simmons,  for  defendant  in  er- 
ror. 

PER  CURIAM.  The  plalnOfl  In  error 
(plaintiff  below)  brought  suit  in  the  district 
court  of  Scott  county  to  set  aside  a  tax  deed 
and  for  damages.  Issues  were  Joined,  and 
trial  had,  of  which  the  Journal  entry  of  Judg- 
ment recites:  "Thereupon  the  plaintiff  intro- 
duced his  evidence  and  rested,  to  which  evi- 
dence the  defendants  filed  a  demurrer,  which 
was  by  the  court,  after  due  consideration, 
stastained  on  the  ground  that  the  tax  deed 
referred  to  in  the  plalntlfTs  petition  is  by 
the  court  found  and  adjudged  to  be  regular 
in  form  and  valid  on  its  face,  and  to  have 
been  of  record  in  the  office  of  the  register 
of  deeds  of  Scott  county  more  than  five  years 
prior  to  the  commencement  of  this  action, 
to  have  been  recorded  within  six  months 
from  its  date,  and  that  defendant,  Edna  O. 
Peck,  took  possession  under  such  deed  with- 
in two  years  from  its  date,  and  for  no  other 
reasons."  The  tax  deed  was  in  evidence, 
and  purportsto  convey  three  separate  tracts 
of  land.  It  recites  the  sum  offered  at  the 
sale  for  each  separate  tract,  being  "the  whole 
amount  df  taxes,  Interest,  penalty,  and  costs 
then  remaining  due  and  unpaid,"  and  also 
recites:  "and  payiiient  of  said  several  sums, 
aggregating  the  sum  of  seventy-eight  dollars 
and  ninety-five  cents,  having  been  made," 
etc.  The  true  aggregate  of  said  sums  is 
$85.95,  $7  more  than  the  amount  recited  as 
paid  by  the  purchaser.  The  officers  had  no 
authority  to  accept  less  than  the  full  amount, 
and  the  receiving  of  less  renders  the  tax 
deed  void  on  its  face.  Douglass  v.  Lowell, 
eO  Kan.  239,  56  Pac.  13.  But  it  is  said  this 
is  merely  a ,  clerical  mistake.  There  is  no 
evidence  other  than  the  deed  of  the  amount 
really  paid.  Probably  other  evidence  would 
not  be  admissible.  Again,  chapter  248,  p. 
378,  Laws  1889,  requires  the  county  clerk, 
when  he  includes  more  than  one  tract  or  par- 
cel of  land  in  one  deed,  to  state  "the  amount 
of  tax,  interest  and  penalty  for  which  each 
separate  tract  is  sold  and  conveyed,  the  sum 
of  which  separate  amounts  shall  be  the  gross 
or  aggregate  consideration  of  the  deed."  The 
deed  in  question  recites  the  sum  paid  by  the 
purchaser  as  taxes  on  each  of  the  three  tracts 
for  the  two  yean  following  the  purchase. 
It  does  not,  however,  recite  the  separate 
amount  for  which  each  tract  Is  conveyed. 
This  omission  also  renders  the  deed  void  on 
Its  face.  Gibson  v.  Kueffer  (Kan.)  77  Pac. 
282. 

The  order  and  Judgment  of  the  district 
court  is  reversed,  and  the  case  is  remanded. 
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(71  Kan.  604) 

GUILD  et  aL  t.  AI/THOUSB. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

1.  Escrow— What  Constitutes.  ■ 

A  deed  with  covenants  of  warranty,  daly 
signed  and  acknowledged,  purporting  to  convey 
land,  not  by  metes  and  bounds,  but  by  a  de- 
scription 80  definite  that  the  land  to  be  con- 
veyed can  be  ascertained  with  certainty,  and 
delivered  by  the  grantor  to  a  third  person  under 
an  agreement  with  the  grantee  that  the  de- 
positary is  to  deliver  the  deed  to  him  upon  the 
doing  of  a  certain  thing  by  the  grantee,  is  an 
escrow. 

[Ed.  Note. — For  cases  In  point,  see  vol.  19, 
Cent.  Dig.  Escrows,  §  1.) 

2.  Same— Pebfobmance  or  Conditions. 

Upon  the  performance  of  the  condition  by 
the  grantee,  the  deed  becomes  of  full  force  and 
effect,  and  the  grantee  is  entitled  to  the  posses- 
sion of  it,  and  the  death  of  the  grantor  does 
not  abrogate  the  contract  of  deposit.  Davis  v. 
Clark,  48  Pac  563,  58  Kan.  100. 

(Ed.  Note. — For  cases  in  point,  see  voL  19, 
Cent  Dig.  Escrows,  {  11.] 

(Syllabun  by  the  Court) 

Error  from  District  Court,  Nemaha  County; 
Wm,  I.  Stuart,  Judge. 

Action  by  Harman  Althouse  against 
George  A.  Guild  and  others..  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

In  1885  Harman  Althouse,  his  brother  John 
A.,  and  his  sister  Hannah  Baer  owned  the 
northwest  quarter  of  section  23  In  township 
2  of  range  14,  In  Nemaha  county,  Kan.,  as 
follows:  Harman  owned  the  north  half  of 
the  north  half,  and  an  undivided  one-half  of 
the  south  half;  John  A.  owned  the  south  half 
of  the  north  half  and  an  undivided  one-fourth 
of  the  south  half;  Hannah  Baer  owned  the 
remaining  undivided  one-fourth  of  the  south 
half.  In  that  year  Hannah  Baer  brought  an 
action  In  the  district  court  of  the  county 
against  her  brothers  for  the  partition  of  the 
south  half  of  said  quarter  section  of  land, 
and  the  court,  having  Jurisdiction  of  the  par- 
ties, adjudged  the  respective  Interests  as 
above,  and  appointed  commissioners  to  par- 
tition the  land.  The  commissioners  reported 
that  partition  could  not  be  made  without 
manifest  Injury,  and  appraised  the  land  at 
$2,400.  John  A.  elected  to  take  the  land  at 
the  appraised  value,  sheriff's  deed  was  made 
to  him,  and  the  sale  was  confirmed.  The 
record  shows  that  be  paid  bis  sister  and 
brother  for  their  respective  Interests.  In 
the  same  year,  and  after  the  partition  suit, 
the  brothers  agreed  that  Harman  should 
own  the  north  half  and  John  A.  should  own 
the  south  half  of  the  quarter,  except  that 
John  A.  should  have  about  two  acres  around 
the  residence  In  the  north  half,  and  Harman 
should  have  a  strip  of  equal  area  off  of  the 
south  half  of  the  quarter  section.  The  court 
further  finds  that  each  Immediately  took  pos- 
session of  the  land  accorded  to  him  by  the 
agreement,  and  has  ever,  since  continued  In 
open,  notorious,  exclusive  possession  of  the 
same,  e.xeept  that  Harman  continued  to  pay 
taxes  on  the  undivided  half  of  the  south 


tract,  and  In  1889,  with  Ws  wife,  gave  John 
A.  a  quitclaim  deed  to  the  south  half  of  the 
north  tract,  whUe  John  paid  taxes  on  the 
south  half  of  the  north  tract,  and  repeatedly 
mortgaged  the  same.  Yet  the  brothers  di- 
vided the  land  in  accordance  with  their  agree- 
ment by  a  partition  fence,  one  part  of  which 
was  built,  and,  to  his  death,  maintained,  by 
John  A.,'  and  afterwards  by  his  widow,  one 
of  the  plaintiffs  in  error,  while  the  other  part 
was  built  and  maintained  by  Harman.  Dur- 
ing all  the  years  John  A.  repeatedly  told  the 
neighbors,  even  after  he  received  the  quit- 
claim deed,  that  the  north  80  was  Harman's, 
and  the  south  80  was  his,  but  that  they  had  not 
fixed  up  their  papers.  When  his  attention 
was  called  to  the  fact  that  he  was  paying 
taxes  on  a  part  of  Harman's  land,  and  Har- 
man was  paying  on  a  part  of  his,  be  said  it 
made  no  difference — ^the  taxes  were  about 
the  same.  On  January  23,  1901,  John  A>  and 
his  wife,  Lizzie  B.,  made  and  acknowledged 
a  warranty  deed  for  the  south  half  of  the 
north  half,  excepting  the  residence  tract, 
and  to  a  strip  off  of  the  north  side  of  the 
south  half,  to  Harman,  -  and,  by  agreement 
with  Harman,  delivered  the  deed  to  plaintiff 
in  error,  George  A.  Guild,  with  Instructions 
to  deliver  the  same  to  Harman  when  Har- 
man and  his  wife  should  make  apd  deliver 
their  deed  for  the  undivided  one-half  of  the 
south  tract,  excepting  the  strip.  On  -  the 
same  day  John  A.  made  a  will  in  favos  of  his 
wife,  Lizzie,  for  all  of  his  property,  and  soon 
thereafter  died.  At  the  time  tUs  warranty 
deed  was  made  there  was  a  mortgage  cov- 
ering the  land  therein  described,  as  well  as 
the  southern  tract,  which  mortgage  was 
made  by  John  A.  and  wife.  This  mortgage 
was  afterwards  paid  off  by  the  widow. 
After  this  mortgage  was  paid,  Harman  and 
wife  made  and  tendered  a  deed  conveying 
the  undivided  one-half  of  the  south  tract  to 
tlje  widow,  and  tendered  It  to  George  A. 
Guild,  and  demanded  the  deed  made  by  John 
A.  and  wife  Just  before  his  death;  and 
Guild  refused  to  deliver  the  same  without  the 
consent  of  the  widow,  which  she  refused. 
Soon  thereafter  the  widow  caused  a  notice  to 
quit  possession  of  the  south  half  of  tbe  north 
half  of  the  quarter  section  to  be  served  upon 
Harman,  and  thereupon  Harman  brought 
this  action,  April  23.  1903,  in  the  district 
court,  to  compel  Guild  to  deliver  the  deed 
held  in  escrow  by  him,  and  to  quiet  his  title 
to  the  land  therein  described.  The  court 
made  special  findings  of  fact,  which  are 
very  lengthy,  but  of  which  this  statement  is 
an  abstract,  and  rendered  Judgmeut  in  favor 
of  the  plaintiff;  and  Guild  and  the  widow, 
as  plaintiffs  in  error,  bring  the  case  here  for 
review. 

James  Falloon,  for  plaintiffs  in  error.  R. 
M.  Emery  and  J.  B.  Taylor,  for  defendant  in 
error. 

C.  A.  SMITH,  J.  (after  stating  the  facts). 

There  are  seven  assignments  of  error,  of 
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which  only  four  need  be  considered,  as  those 
remaining  depend  thereon: 

1.  That  the  court  erred  by  giving  relief, 
for  the  reason  that  the  statute  of  limitation 
had  nm.  It  Is  true  the  court  found  that 
the  defendant  below  had  been  In  the  open, 
notorious,  and  exclusive  possession  of  the 
land  In  dispute  for  more  than  15  years,  but 
It  Is  also  true  thjtt  within  that  period  he, 
with  his  wife,  had  executed  and  delivered  to 
the  holder  of  the  legal  title  a  quitclaim  deed 
to  the  land.  Unexplained,  as  It  is,  this 
would  probably  defeat  his  claim  to  title  by 
possession. 

2.  That  the  court  erred  In  admitting  testi- 
mony to  impeach  the  record  in  the  partition 
suit.  It  Is  true,  parol  evidence  was  admitted 
of  an  understanding  between  the  brothers, 
both  before  and  after  the  partition  suit  was 
determined,  that  the  plaintiff  below  was  to 
have  the  land  In  dispute,  and  probably  In 
consideration  of  bis  brother  acquiring  the  in- 
terest of  plaintiff  through  the  partition  suit 
The  court,  however,  fiuds  only  that  such  an 
agreement  was  made  after  the  determination 
of  the  suit.  Harman,  in  his  petition,  alleges 
that  his  brother  John  A.  did  not  in  tact  pay 
him  for  his  Interest  in  the  land  conveyed  by 
the  sheriff  to  John  A.  in  the  partition  suit. 
The  journal  entry  recording  the  confirmation 
of  the  sale  to  John  A.  recites  that  it  was 
made  to  appear  to  the  court  that  John  A.  had 
paid  the  sum  due  Harman  for  his  Interest  in 
the  land.  That  c5urt  records  for  some  pur- 
poses Import  absolute  verity  cannot  be  ques- 
tioned. But  If  Harman  gave.  John  A.  a  re- 
ceipt for  money  which  he  did  not  in  fact  re- 
ceive, in  consideration 'Of  a  promise  of  John 
A.  to  convey  certain  other  lands  to  him,  we 
see  no  reason  why  Harman  should  not  prove 
the  fa  (ft  by  other  evidence  than,  his  own  tes- 
timony, especially  when  the  only  effect  of 
such  evidence  Is  to  prove  a  consideration  for 
the  deed  to  the  other  land,  which  John  A. 
and  his  wife  did  afterwards  make  to  Har- 
man. 

8.  The  court  erred  In  its  findings  of  fact 
Our  attention  is  not  called  to  any  finding  of 
fact  which  it  is  claimed  is  not  supported  by 
evidence,  and  we  have  found  none. 

4.  The  court  erred  in  its  conclusions  of  law. 
Many  of  the  dealings  of  these  brothers,  who 
appear  to  have  had  unbounded  confidence  In 
each  other,  with  reference  to  their  respective 
Interests  in  this  quarter  section  of  land  for- 
merly owned  by  their  father,  unexplained  aa 
they  are,  by  the  death  of  one  and  the  statu- 
tory Incompetence  of  the  other  to  testify, 
seem  Inconsistent  with  any  theory  which 
may  be  assumed  of  their  respective  rights, 
or  evidence  dense  Ignorance  on  their  part  of 
all  legal  forms  in  their  business.  Harman 
with  his  wife,  in  18S9,  made  a  quitclaim  deed 
of  about  40  acres  of  the  land  to  John  A.,  of 
which  tract  Harman  never  had  the  legal 
title,  but  the  title  to  which  was  and  for 
years  had  been  in  John  A.  Still  Harman  had 
been  in  possession  of  this  tract  for  several 


years  prior,  and  has  so  continued  ever  since, 
and  has  continuously  claimed  to  own  It;  and 
John  A.  from  1885  to  the  day  of  his  death 
as  continuously  admitted  the  possession  and 
ownership  of  Harman.  Very  shortly  before 
his  death  John  A.  and  his  wife  made  to  Har- 
man a  warranty  deed  for  this  tract,  and 
placed  It  in  escrow  with  Guild,  .to  be  deliv- 
ered to  Harman  when  Harman  and  Wife 
should  deliver  a  deed  to  another  tract  of  the 
land,  to  which  Harman  had  had  no  title,  and 
John  A.  had  had  full  legal  title  and  undis- 
puted possession  since  the  determination  of 
the  partition  suit,  in  1883.  The  decision  of 
the  court  gives  effect  to  the  evident  Intentiou 
of  the  brothers  as  well  as  of  the  widow,  does 
Justice  between  the  parties,  and  Is  sustain- 
able on  legal  grbunds.  The  deed  from  John 
A.  Althouse  and  wife,  Lizzie,  to  Harman, 
as  the  court  was  justified  by  the  evidence  in 
finding,  was  placed  in  escrow  with  plaintiff 
In  error  Guild.  It  was  not  void  for  uncer- 
tainty on  the  theory  that  "that  is  certain 
which  can  be  made  certain,"  and  was  not  re- 
voked by  the  death  of  the  grantor.  On  per- 
formance of  the  conditions  upon  which  it 
was  deposited.  It  became  of  full  force  and 
effect  as  a  conveyance,  and  Harman  Alt- 
house  became  entitled  to  the  possession  of  it. 
Davis  V.  Clark,  58  Kan.  100,  48  Pac.  563;  11 
'  Am.  &  Eng.  Enc'y.  of  Law,  344. 

The  judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


(71  Kan.  860) 
LUSK  V.  SMITH  et  al. 
(Supreme  Oourt  of  Kansas.     June  10,  1905.) 

1.  UsuBT— What  Constitutes. 

It  is  an  essential  requisite  to  a  usurious 
transaction  tiiat  there  be  a  loan,  either  express- 
ed or  implied. 

[Ed.  Note. — For  cases  in  point,  see  vol  4t, 
Cent.  Dig.  Usury,  §  25.] 

2.  Same— Evidence. 

A  son  receiving  $5,000  from  his  mother 
stated  to  her  tliat  he  could  get  her  10  per  cent, 
interest,  and  perhaps  more.  He  deposited  the 
amount  to  his  credit  in  a  bank  "as  agent,"  and 
withdrew  it  on  checks  signed  the  same  way. 
He  gave  bis  mother  a  memorandum  book,  in 
which  he  credited'  her  with  the  principal  sum, 
adding  the  words,  "to  be  loaned  out.  Held, 
that  these  facts  overcame  any  presumption  of  i 
a  usurious  agreement  which  might  arise  from 
the  payment  of  interest  above  the  legal  rate  for 
over  10  years  by  the  son  to  his  mother. 

3.  Same.- 

Where  an  agreement  to  pay  interest  is 
subject  to'  two  constructions,  one  which  will 
make  it  usurious  and  the  other  not,  the  court 
will  adopt  the  latter. 

[Ed.  Note. — For  ca.ses  in  point,  see  vol.  47, 
Cent.  Dig.  Usury,  §  147.] 

(Syllabus  by  the  Court.) 

Error  from  District  (3ourt,  Crawford  Coun- 
ty; W.  L.  Simons,  Judge. 

Proceeding  by  Nannie  Lusk  against  Asa 
Smith  and  others,  executors  of  Harry  H. 
Lusk.  From  a  judgment  In  favor  of  claimant 
for  a  portion  of  the  claim,  she  brings  error. 
Ueversed.  _^ 
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This  was  a  proceeding  begnn  originally  In 
the  probate  court  to  establish  a  claim  in  fa- 
vor of  plalntiCT  in  error  against  the  estate  of 
her  Son,  Harry  H.  Lnsk.  The  written  de- 
mand, omitting  the  verification,  \raa  as  fol- 
lows: "State  of  Kansas,  Labette  County — ss.: 
To  Asa  Smith  and  C.  W.  Ryan,  Executors  of 
the  Estate  of  Harry  H.  Lnsk,  Deceased:  Ton 
are  hereby  notified  that  I  have  a  claim  or  de- 
mand against  the  estate  of  said  deceased,  con- 
sisting of  claim  of  $5,000.00  with  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annom 
from  the  3rd  day  of  Noveml)er,  1902,  which 
said  claim  is  for  money  loaned  to  the  said 
Harry  H.  Lusk  on  or  about  the  3rd  day  of 
February,  A.  D.  1890,  and  that  the  said 
Harry  H.  Lusk  paid  to  the  undersigned  in- 
terest on  the  said  sum  so  borrowed  up  to  tlie 
third  day  of  November,  1902.  That  said  sum 
of  money  is  past  due  and  unpaid;  that  by  an 
agreement  made  and  entered  into  by  and  be- 
tween the  parties,  the  said  Harry  H.  Lusk 
promised  and  agreed  to  pay  to  the  under- 
signed, interest  on  the  amoiuit  so  loaned  at 
the  rate  of  ten  per  cent,  per  annum  from  the 
date  thereof,  and  more  than  that  if  it  could 
be  realized;  that  he  did  pay  at  the  rate  of 
twelve  per  cent  per  anntuu  up  to  the  third 
day  of  November,  1002,  leaving  a  sum  due  to 
the  undersigned  amotmting  to  the  sum  of  $5,- 
000.00  with  interest  at  ten  per  cent  per  an- 
num from  the  third  day  of  November,  1902, 
a  copy  of  which  is  herewith  presented,  and 
that  I  will  present  the  said  account  or  de- 
mand to  the  probate  court  of  Labette  county, 
Kansas,  for  allowance,  on  the  27th  day  of 
July,  1903,  at  the  hour  of  ten  o'clock  a.  m. 
Witness  my  hand  this  26th  day  of  May,  1903. 
Nannie  Lusk,  Claimant."  An  appeal  was  tak- 
en to  the  district  court  from  the  decision  of 
the  probate  court  A  change  of  venue  was 
had  to  Crawford  county,  where  the  contro- 
versy was  tried.  The  testimony  of  the  wit- 
nesses used  on  both  sides  in  the  probate  court 
was  taken  by  a  stenographer  and  transcribed. 
By  stipulation,  the  case  was  tried  on  such 
written  evidence.  The  court  below  made  con- 
clusions of  fact  and  law  as  follows: 

Conclusions  of  Fact 

"First  That  about  February  3,  1890,  the 
plaintiff  loaned  to  H.  H.  Lusk  the  sum  of 
$5,000,  under  an  agreement  that  he  should 
pay  as  interest  therefor  the  sum  of  12  per 
cent,  per  annum,  which  agreement  was  oral 
and  made  at  the  time  of  the  loan. 

"Second.  I  find  that  H.  H.  Lusk  paid  to  the 
plaintiff  the  sum  of  $50  on  the  3d  day  of  each 
month  thereafter,  commencing  March  3,  1800, 
as  interest,  the  last  payment  being  made  on 
November  2,  1902. 

"Third.  There  was  no  agreement  as  to 
when  the  $."),000  borrowed  should  be  paid,  nor 
was  any  agreement  made  with  reference  to 
such  repayment 

"Fourth.  H.  n.  Lusk  died  testate  in  La- 
bette county,  Kan.,  on  the  29th  day  of  No- 
vember, 1902. 


"Fifth.  The  defendants  are  the  executors 
of  the  will  of  H.  H.  Lusk. 

"Sixth.  That  there  is  now  due  and  unpaid 
the  plaintiff  on  the  claim  sued  on  herein  the 
sum  of  $670." 

Conclusions  of  Law. 

"First,  said  several  payments  were  made  by 
way  of  usurious  interest  upon  said  sum  loan- 
ed. 

"Second,  that  Interest  should  be  computed 
at  the  rate  of  8  per  cent  per  annum,  and  the 
plaintiff  is  entitled  to  interest  at  the  rate  of 
only  8  per  cent  per  annum  upon  the  princi- 
pal debt  remaining  unpaid  from  time  to  time, 
and  that  said  payments  should  be  applied  at 
the  time  when  made  respectively,  according 
to  the  rule  of  partial  payments,  to  the  pay- 
ment of  principal  and  interest  due  at  the 
times  of  said  payments  resjjectively. 

"Third,  that  the  plaintiff  is  entitled  to  re- 
cover $670." 

From  a  Judgment  In  her  favor  for  the 
amount  stated  In  the  third  conclusion  of  law, 
the  claimant  has  prosecuted  proceedings  In 
error  to  .this  court 

Archie  D.  Neale,  for  plaintiff  in  error.  C. 
D.  Ashley,  M.  E.  Williams,  and  W.  D.  Atkin- 
son, for  defendants  in  error.' 

WM.  R.  SMITH,  J.  (after  stating  the  facts). 
To  determine  the  principal  controversy,  wheth- 
er the  transaction  between  Harry  H.  Lusk  and 
his  mother  constituted  a  loan  by  the  latter  to 
her  son,  it  will  be  necessary  to  review  the  evi- 
dence on  both  sides  of  the  question.  It  came 
before  the  trial  court' In  written  form.  ■  We 
are  at  liberty,  therefore,  to  exercise  an  Inde- 
pendent judgment  respecting  the  factp  prov- 
ed. A  draft  for  $5,000,  the  proceeds  of  insur- 
ance on  the  life  of  her  husband,  was  received 
at  Parsons  by  plaintiff  In  error.  It  came  in 
a  letter  addressed  to  her  son,  the  late  Harry 
H.  Lusk.  She  returned  it  to  him  indorsed, 
and  be  deposited  it  In  the  First  National 
Bank  to  his  credit,  as  agent,  on  January  31, 
1800.  Between  that  time  and  September  4th 
following,  the  whole  amount  was  checked  out 
in  different  sums,  varying  from  $425  to  $2,000. 
The  checks  were  signed  "H.  H.  Lusk,  Agent" 
A  short  time  after  the  deposit  of  the  draft  the 
son  gave  to  his  mother  a  memorandum  or 
passbook,  in  which  he  had  written  the  fol- 
lowing: "Mrs.  Nannie  Lusk  In  account  with 
H.  11.  Lusk,  credit  by  $.')000,  deposited  in  the 
First  National  Bank,  to  be  loaned  out"  On 
an  opposite  page  was  this  entry:  "Mrs.  Nan- 
nie Lusk  In  account  with  H.  H.  Lusk,  debtor, 
March  3,  1800,  to  cash  on  account  of  interest, 
$50."  The  book  was  delivered  to  Mrs.  Lusk 
in  the  presence  of  her  daughter  Mrs.  Bedell, 
who  testified:  "He  asked  if  we  all  were 
willing  that  he  should  handle  this  money. 
He  said  he  could  get  10  per  cent,  interest,  he 
hoi>pd  more,  and  he  wanted  to  know  if  we 
had  perfect  confidence  in  him  and  felt  that  it 

was  safe  In  bis  hands.    Q.  What  was  said 
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with  reference  to  loaning  him  the  money  by 
your  mother?  A.  She  agreed  to  it;  just  so 
it  was  safe.  He  said  he  knew  he  could  give 
her  10  per  cent,  he  hoped  it  might  be  more." 
The  witness  had  a  conversation  with  her 
brother  shortly  before  his  death,  in  which  he 
said  that  the  principal  was  secure,  f  hat  it  wa^ 
exactly  as  when  placed  in  his  bands,  and  re- 
quested that  the  witness  and  his  sister  Ma- 
bel should  neTer  tempt  his  mother  to  break 
the  principal,  which  was  $5,000  in  amount; 
that  it  had  not  been  impaired.  Mabel  Lusk, 
another  sister  of  the  deceased,  testified:  "Q, 
Now,  you  may  state.  Miss-  Mabel,  what  was 
said  by  your  brother  with  reference  to  the 
borrowing  of  this  money — the-rate  of  interest, 
and  what  was  said.  A.  He  said  he  could  get 
10  per  cent,  and  possibly  more;  possibly  12 
per  cent,  but  he  knew  10  per  cent'  •  *  • 
Q.  And  what  did  your  piother  say  to  him 
with  reference  to  his  having  the  money  at  10 
per  cent?  A.  She  said  she  was  willing  for 
bim  to  have  It."  Laura  Lusk,  another  sister, 
was  present  when  the  draft  was  turned  over 
by  tier  mother  to  her  son,  Harry.  She  testi- 
fied: "He  said  he  could  get  her  10  per  cent, 
interest,  and  perhaps  more;  that  he  never 
wanted  her  to  break  the  principal;  that  If 
she  did  she  would  have  nothing."  It  was 
shown  that  the  deceased  paid  his  mother  $50 
monthly  on  the  3d  of  each  mouth,  commen- 
cing with  March  3,  1890.  The  last  payment 
was  made  on  Novemt)er  2,  1902. 

There  is  no  contention  that  the  original 
transaction  between  mother  and  son  differed 
in  any  respect  from  the  history  of  It  detailed 
by  the  witnesses  above  named.  It  is  conced- 
ed that  the  agreement  between  the  parties 
was  oral.  The  court  below  determined  that 
the  amount  paid  Mrs.  Lusk  in  excess  of  10 
per  cent,  per  annum  was  usurious,  and,  in 
addition  to  forfeiting  this  excesa,  added  there- 
to a  penalty  of  2  per  cent,  in  applying  the 
requirements  of  section  3591,  Gen.  St  1901,  to 
the  case.  In  defending  the  position  taken  by 
the  trial  court,  counsel  for  defendant  in  er- 
ror rely  chiefly  on  the  fact  that  12  per  cent 
as  Interest  was  paid  and  received  for  more 
than  10  years,  and.  further,  that  the  claim- 
ant herself  treated  the  transaction  as  a  loan 
in  the  presentation  of  her  demand  to  the  pro- 
bate court.  It  is  an  essential  requisite  to  a 
usurious  transaction  that  there  be  a  loan,  ei- 
ther express  dr  implied.  Lloyd  t.  Scott,  4 
Pet  205,  7  L.  Ed.  833;  Williams  v.  Reynolds 
&  Smith,  10  Md.  57;  Perley's  Law  of  Interest 
p.  201.  As  against  the  presumption  of  a  usu- 
rious agreement  arising  from  the  payment  of 
an  amount  above  the  legal  rate  of  interest  for 
a  number  of  years  are  the  express  words  of 
the  deceased,  who  received  the  money,  at  tlie 
time  he  received  it,  acquiesced  in  by  his  moth- 
er, to  the  effect  that  he  could  get  her  10  per 
cent,  interest,  and  perhaps  more.  This  decla- 
ration was  followed  by  a  deposit  of  the 
amount  to  his  credit  In  the  bank,  "as  agent," 
and  its  withdrawal  from  the  bank  by  checks 
signed  by  him  la  the  same  way.    Shortly  be- 


fore his  death  he  asserted  that  the  principal 
sum  had  not  been  impaired.  The  entries 
made  by  him  in  the  passbook,  crediting  bis 
mother  with  $5,000  "to  be  loaned  out,"  Is 
strong  corroborative  evidence  that  he  acted 
in  the  capacity  of  her  agent  and  was  not  a 
borrower.  The  payment  to  her  of  $50  a 
month  would  carry  with  it  a  stronger  pre- 
sumption of  a  usurious  transaction  If  the 
parties  did  not  sustain  the  relation  of  a  wid- 
owed mother  and  son.  The  facts  proved,  con- 
sidering the  relationship  of  the  parties,  lead 
to  the  conclusion  that  the  payment  of  Usu- 
rious interest  for  more  than  10  years  by  the 
son  to  his  mother  was  not  made  in  compliance 
with  a  contract  in  which  she  exacted  the  rate 
received.  It  is  a  more  rational  view  to  at- 
tribute the  sums  paid  every  month  to  a  recog- 
nition of  filial  duty  on  the  son's  part,  regard- 
less of  whether  the  mother's  money  earned 
the  amount  paid  to  her  or  not  The  court 
cannot  Mcape  from  giving  heed  to  those  sen- 
timents of  parental  affection  which  tend  to 
excite  liberality  in  a  son  when  the  support 
and  welfare  of  his  mother  are  concerned.  If 
the  deceased  received  the  money  for  the  pur- 
pose of  investing  it  for  his'  mother,  the  fact 
that  he  may  have  exacted  and  collected  usu- 
rious Interest  from  persons  to  whom  he  loan- 
ed it,  and  paid  the  usurious  rate  to  his  moth- 
er, is  immaterial  in  this  case. 

Again,  the  existence  of  a  usurious  contract 
is  never  presumed.  Where  an  agreement  to 
pay  interest  is  subject  to  two  constructidns, 
one  which  would  make  it  usurious  and  the 
other  not,  the  court  will  adopt  the  latter. 
Succession  of  Bushrod  Jenkins,  5  La.  Ann. 
682.  The  burden  Is  upon  the  party  seeking 
to  impeach  the  trmisaction  to  show  guilty  in- 
tent and  that  the  contract  was  a  cover  for 
usury.  Matthews  v.  Coe,  70  N.  T.  239.  26  Am. 
Bep.  583;  Brolasky  v.  Miller  et  al.,  8  N.  J. 
Eq.  780.  The  case  of  Roseustein  v.  Fox,  150 
N.  Y.  354,  44  N.  B.  1027,  is  a  pertinent  au- 
thority. It  was  said:  "Usury,  as  a  defense 
to  an  action  upon  a  promissory  note  given  for 
a  loan  of  money,  is  not  made  out  by  testimony 
of  the  defendant  to  the  effect  that  upon  sev- 
eral occasions  after  the  loan  was  made  he 
paid  the  holder  of  the  note  more  than  was 
due  at  that  time  for  legal  Interest,  without 
proof  of  any  usurious  agreement  between  the 
parties  by  which  the  defendant  was  to  pay 
more  than  the  legal  Interest  for  the  money 
loaned."  We  quote  also  from  a  late  case  de- 
cided by  the  Supreme  Court  of  New  York, 
Bosworth  V.  Kinghorn  et  al.,  87  N.  Y.  Supp. 
083,  984,  9&5:  "The  evidence  shows  that  both 
the  notes  sued  on  were  given  for  loans  of 
money,  but  there  is  an  entire  failure  of  proof 
that  at  the  time  the  loans  were  made  or  the 
notes  given,  any  agreement  whatever  was  en- 
t«(red  Into  for  taking  or  giving  of  Interest  in 
excess  of  the  legal  rate.  It  is  conceded  that 
moneys  were  paid  to  the  plaintiff,  as  and  for 
Interest,  amounting  to  10%  per  cent,  per  an- 
num; and,  as  to  each  note  it  would  appear, 
from  indorsements,  for  some  years  interest 
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was  paid  at  regular  Intervals  of  six  months, 
from  which  It  l8  argued  that  an  Inference 
may  be  drawn  that  that  was  the  rate  of  In- 
terest contemplated  by  the  parties  at  the 
times  the  moneys  were  loaned  and  the  notes 
giren.  But  that  Inference  Is  not  admissible 
In  this  case.  Where  there  is  evidence  estab- 
lishing that  the  lender  has  demanded  interest 
in  excess  of  the  legal  rate,  and  the  borrower 
has  complied  with  the  demand,  there  is  some- 
thing from  which  an  inference  can  be  drawn 
that  performance  was  made  of  an  original 
contract,  and  in  accordance  with  its  terms. 
Such  Is  the  case  of  Smith  v.  Hatbom,  88  N. 
Y.  211;  but  here  the  payments  of,interest  in 
excess  of  the  legal  rate  may  have  been,  and 
the  proof  Justifies  the  conclusion  that  they 
were.  In  the  nature  of  gratuities  voluntarily 
made  by  the  debtors,  and  for  the  purpose  of 
equalizing  payments  made  to  relatives  of 
members  of  the  firm  in  transactions  of  some 
character  had  with  them,  and  without  either 
solicitation  or  demand  of  the  payees,  as  hold- 
ers of  the  notes  in  suit.  The  evidence  is  al- 
together insufficient  to  sustain  the  defense  of 
usury,  and,  as  the  trial  justice  points  out, 
'the  facts  established  warrant  the  application 
of  the  rules  recognized'  In  Rosenstein  v.  Fox, 
150  N.  X.  363,  44  N.  E.  1027,  and  White  v. 
Benjamin,  138  N.  Y.  623,  33  N.  E.  1037. 
•  •  *  The  cases  in  which  usurious  inter- 
est has  been  credited  on  account  of  the  prin- 
cipal sum  are  those  in  which  usury.  Involving 
the  element  of  intent  was  fairly  made  to 
appear.  The  taint  must  be  in  the  agree- 
ment." This  case  was  affirmed  by  the  court 
of  appeals.    72  N.  E.  1139. 

We  cannot  give  to  the  statements  In  the  de- 
mand filed  by  the  claimant  in  the  probate 
court  the  force  claimed  for  them  by  the 
learned  counsel  for  defendant  in  error.  The 
contention  is  that  the  claim  being  for  money 
loaned,  and  containing  a  reference  to  money 
borrowed,  the  plaintiff  below  was  concluded 
by  her  deliberate  designation  of  the  nature 
of  the  transaction.  The  force  of  the  terms 
mentioned  are  somewhat  weakened  by  other 
allegations  of  the  demand,  to  wit:  "The  said 
Harry  H.  Lusk  promised  and  agreed  to  pay 
to  the  undersigned  interest  on  the  account  so 
loaned  at  the  rate  of  10  per  cent  per  annum, 
and  more  than  that  If  It  could  be  realized." 
The  verification  did  not  go  to  the  nature  of 
thedahn.  Gen.  St  1901,  §  2803.  The  statute 
requires  the  determiuutlon  of  demands 
against  the  estates  of  decedents  in  a  siuumary 
way  without  the  form  of  pleading.  Gen.  St. 
1901,  8  2809;  Hayner  v.  Trott,  40  Kan.  70,  26 
Pac.  415.  Statements  ifi  such  demands  should 
not  conclude  a  claimaut  to  the  same  extent  as 
If  made  in  a  formal  pleading  filed  in  the  dis- 
trict court.  Plaintiff  below  was  entitled  to 
an  allowance  of  her  claim,  with  legal  interest 
from  November  2,  1902. 

The  judgment  of  the  court  below  will  be  re- 
versed, with  directions  to  proceed  further  in 
accordance  with  this  opinion.  All  the  Jus- 
tices concurring. 


(71  Kan.  520) 
ATCHISON.  T.  &  S.  F.  RT.  CO.  ▼.  STAK- 

LEY. 
(Supreme  Court  of  Kanaaa.     Jane  10,  1905.) 

1.  Injcbt  to  EMPLOrti— NkoLioENCE  —  Evi- 
dence. 

Evidence  that  the  roadbed  of  a  railway 
company  at  a  point  within  its  station  grounds  ' 
was  -made  up  in  part  of  rubbish  and  sweepings 
from  the  depot,  and  that  the  rainfall  from  the 
roof  o€  the  depot  was  permitted  to  flow  and 
remain  upon  the  track  at  this  place,  and  that 
in  consequence  of  such  character  of  the  soil 
and  of  such  discharge  of  water  upon  it  it  af- 
forded a  brakeman  so  insecure  a  foothold  while 
he  was  engaged  in  making  a  coupling  that  he 
slipped  and  was  injured,  tends  to  sustain,  a 
charge  that  his  injury  was  due  to  the  negli- 
gence of  the  company  in  failing  to  keep  its 
roadbed  in  a  reasonably  safe  condition  for  the 
performance  of  his  duties. 

2.  Same— Knowledge  of  Danoeb. 

It  cannot  be  said,  as  a  matter  of  law,  that 
a   brakeman,   under   the   circumstances   stated, 
knew,  or  ought  to  have  known,  of  the  danger- 
ous condition  of  the  roadbed. 
(Syllabus  by  tha  Court) 

Error  from  District  Court.  Neosho  County; 
L.  Stlllwell,  Judge. 

Action  by  L.  R.  Stanley  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

A.  A.  Hiu-d  and  O.  J.  Wood,  for  t)lalntlff 
in  error.  W.  R.  Cllne,  George  W.  Wright, 
and  S.  C.  Brown,  for  defendant  in  error. 

MASON,  J.  L.  R.  Stanley  recovered  a 
Judgment  against  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company  on  account  of 
an  injury  received  while  in  its  employ  as  a 
brakeman,  and  the  company  prosecutes  er- 
ror. 

The  only  question  of  law  presented  for  re- 
view is  whether  the  defendant  was  liable, 
admitting  the  facts  to  be  as  claimed  by  the 
plaintiff.  As  shown  by  the  evidence,  the  ac- 
cident occurred  under  these  circumstances: 
Several  freight  cars  were  standing  upon  the 
house  track  near  the  depot  at  Independence. 
It  was  desired  to  couple  them  to  a  part  of 
the  freight  train  of  which  the  plaintiff  was 
a  brakeman.  To  this  end  this  part  of  the 
train  was  detached  from  the  engine  after 
being  given  sufficient  motion  to  carry  it  to. 
such  cars,  the  plaintiff  accompanying  it  for 
the  purpose  of  regulating  its  speed  and  doing 
whatever  might  be  necessary  to  see  that  the 
coupling  was  properly  made.  As  the  portion 
of  the  train  approached  the  standing  cars, 
the  plaintiff  alighted  from  the  car  on  which 
he  had  been  riding,  adjusted  its  coupling 
gear,  and  ran  on  ahead  to  examine  that  of 
the  stationary  car.  He  found  that  the  draw- 
bar was  out  of  alignment.  He  attempted  to 
push  it  Into  place  with  his  right  foot.  As- 
the  cars  came  together,  his  left  foot  slipped, 
causing  him  to  lose  his  balance.  His  right 
foot  was  caught  between  the  couplers  and 
so  crushed  that  amputation  was  ueees.sary. 
His  slipping  was  due  to  the  condition  of  the 
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roadbed  as  affected  by  a  recent  rain.  The 
negligence  charged  against  the  company  was, 
In  general  terms,  the  failure  to  keep  its  road- 
bed at  the  place  of  th6  accident  in  a  reason- 
ably safe  condition  for  snch  work  as  its  em- 
ployes might  have  occasion  to  perform  there 
in  the  discharge  of  thehr  duties.  This  charge 
was  supported  by  these  specifications,  ad- 
duced in  the  course  of  the  testimony:  The 
ground  just  outside  of  the  track,  instead  of 
being  ballasted  with  citiders  or  other  ma- 
terial, or  of  being  made  up  of  solid  earth, 
was  formed  of  loose  dirt,  rubbish,  and  sweep- 
ings from  the  adjacent  depot,  rendering  it 
peculiarly  unstable  when  wet  Its  surface, 
instead  of  being  level,  sloped  toward  the 
track.  The  depot  was  not  provided  with 
eave  troughs  or  other  means  of  collecting 
and  disposing  of  the  water  that  fell  upon  its 
roof,  which  was  allowed  to  follow  its  own 
course,  and  in  consequence  flowed  upon  the 
track  at  the  place  in  question,  where  it  was 
permitted  to  remain  standing  for  want  of 
any  method  of  drainage,  thereby  saturating 
the  soil,  and  making  it  Incapable  of  affording 
a  Arm  foothold. 

The  contentions  of  the  railway  company 
are  (1)  that  there  was  no  showing  of  negli- 
gence on  its  part;  (2)  that  the  plaintiff's 
injury  was  the  result  of  one  of  the  assumed 
risks  of  his  employment;  and  (3)  that  it  was 
due  to  Ms  own  negligence  in  unnecessarily 
adopting  an  unsafe  method  of  effecting  the 
coupling  of  the  cars.  So  far  as  relates  to 
the  contention  last  stated,  or  to  any  question 
arising  from  the  manner  of  making  the 
coupling,  it  is  sufficient  to  say  that  under  the 
evidence  affecting  this  matter,  which  it  is 
not  necessary  to  review  in  detail,  the  case 
is  controlled  by  prior  decisions  of  this  court 
holding,  under  not  essentially  different  cir- 
cumstances, such  questions  to  be  for  the  de- 
termination of  a  jury.  Brinkmeier  v.  Rail- 
way Co.,  69  Kan.  738,  T7  Pac.  686. 

The  argument  of  the  plaintiff  in  error  upon 
the  two  other  propositions  proceeds  upon  the 
assumption  that  the  injury  was  occasioned 
merely  by  the  soil  becoming  slippery  through 
being  wet  by  the  falling  rain — a  condition 
which  arose  from  the  operation  of  natural 
causes,  and  was  obvious  to  any  person  of 
ordinary  perception.  If  these  premises  be  al- 
lowed, the  conclusion  follows  logically  that 
the  company  could  not  be  held  responsible, 
for  it,  of  course,  was  under  no  obligation 
to  roof  its  station  grounds,  and  the  brake- 
'  man  must  be  deemed  to  have  known  the  ef- 
fect of  an  ordinary  rain  upon  ordinary  soil. 
But  to  say  that  this  Is  all  that  the  case  in- 
volves would  be  to  ignore  the  special  cir- 
cumstances upon  which  the  plaintiff  relied 
for  a  recovery.  Granting  that  the  railway 
company  cannot  be  required  to  use  aitiflcial 
ballast  upon  its  roadbed  even  in  its  depot 
grounds,  and  that  any  irregularity  of  surface 
is  immaterial  with  respect  to  switching  op- 
erations performed  in  the  daytime,  it  re- 
mains to  consider  the  effect  of  the  evidence, 
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which  this  court  must  accept  as  true,  that 
the  condition  complained  of  arose  not  from 
the  natural  fall  of  the  rain  upon  the  natural 
soil,  but  from  water  that  had  fallen  else- 
where flowing  and  remaining  upon  a  roadbed 
rendered  peculiarly  susceptible  to  moisture 
by  being  made  up  in  part  of  rubbish  and 
sweepings.  This  was  a  condition  which  could 
have  been  avoided  or  corrected,  and  the  fact 
that  it  was  permitted  to  exist  and  to  con- 
tinue tended  in  some  degree  to  establish  the 
claim  that  the  company  was  negligent  in 
failing  to  keep  its  roadbed  reasonably  safe 
for  the  performance  of  the  duties  required 
of  its  employes.  The  plaintiff  is  not  charge- 
able with  knowledge  of  the  dangerous  con- 
dition of  the  roadbed.  The  jury  found  that 
he  did  not  in  fact  know  of  it,  and  the  finding 
has  support  in  the  evidence;  and  it  cannot 
be  said  as  a  matter  of  law  that  his  oppor- 
tilnitliBs  for  examination  were  such  that  in 
the  exercise  of  reasonable  care  and  diligence 
he  must  have  discovered  it.  These  consider- 
ations require  an  affirmance  of  the  judgment. 
The  jury,  in  answer  to  several  InteiToga- 
tories  submitted,  not  content  with  returning 
categorical  answers,  added  explanatory  state- 
ments having  the  color  of  arguments  in  sup- 
port of  the  general  verdict.  While  the  prac- 
tice is  a  bad  one,  it  cannot  be  said  that  in 
this  case  its  adoption  showed  such  an  unfair 
or  biased  attitude  as  to  require  a  new  triaL 
'  The  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


(71  Kan.  637) 

WAGNER  et  al.  v.  UNDERHILL. 

(Supreme  Court  of  Kansas.     June  10,  190S.) 

QurETtNo  TiTLB— Void  Tax  Deed— Payment 
OF  Taxes. 

In  an  action  to  quiet  title  to  land,  brought 
against  a  tax  deed  holder  whose  tax  deed  was 
not  recorded  within  six  months  from  the  date 
of   its   issuance   and   was   therefore   void,    the 

?laintiff  in  the  action  must  pay  the  taxes  law- 
utly  assessed  against  the  land  before  he  is  en- 
titled to  a  decree  in  his  favor. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Wichita  County; 
Chas.  E.  Lobdell,  Judge. 

Action  by  J.  A.  Underbill  against  George 
Wagner  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Reversed. 

D.  A.  Banta,  for  plaintiffs  in  error.  W.  B. 
Washington,  for  defendant  in  error. 

WM.  E.  SMITH,  J.  J.  A.  Underbill,  plain- 
tiff below,  was  the  owner  of  a  tract  of  land. 
He  neglected  to  pay  taxes  for  several  years. 
The  property  went  to  sale,  and  a  tax  deed 
was  regularly  issued  to  George  Wagner,  de- 
fendant below,  on  January  23.  1903.  It  was 
not  recorded  until  October  5,  1904.  This  was 
an  action  to  quiet  title,  brought  by  Underhill. 
A  decree  was  entered  In  his  favor.  Defend- 
ant below  asked  the  court  to  adjudge  that  the 
amount  of  taxes  he  had  paid  on  the  land  be 
declared  >  a  lien  thereon.  The  request  was 
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denied,  and  the  question  raised  by  such  de- 
nial Is  the  only  one  properly  presented  to 
this  court  on  the  record. 

In  section  1,  c.  31,  p.  50,  Laws  1886,  It  is 
declared:  "All  tax  deeds  hereafter  Issued 
shall  be  recorded  by  the  person  or  persons  to 
whom  issued,  In  the  office  of  the  register  of 
deeds  of  the  proper  county,  within  six 
months  from  the  date  of  the  issuance  there- 
of." Section  7C88,  Gen.  St.  1901.  Section  3 
of  the  same  law  reads:  "All  tax  deeds  not 
recorded  within  the  times  specified  In  this 
act  shall  be  void."  Section  7690,  Gen.  St 
1901.  Counsel  for  defendant  In  error  de- 
j)ends  largely  on  the  case  of  Corbln  v.  Bron- 
son,  28  Kan.  532,  to  uphold  the  ruling  of  the 
trial  court.  That  was  an  action  in  ejectment, 
in  which  the  plaintiff  based  his  right  to  re- 
cover on  a  tax  deed.  Defendant  had  been  in 
possession  20  years.  The  action  was  com- 
menced more  th>»n  two  years  after  the  tax 
deed  was  recorded.  It  was  held  that,  the  stat- 
ute of  limitations  having  barred  the  action, 
the  plaintiff  was  not  entitled  to  recover  back 
the  taxes  paid,  nor  to  have  them  declared 
a  Hen  on  the  land.  In  the  Corbln  Case,  while 
the  action  was  ejectment  in  form,  in  legal 
effect  It  wa^  an  effort  by  the  tax  deed  holder 
to  foreclose  a  lien  on  the  land  for  the  taxes 
paid,  which  it  was  held  could  not  be  done. 
The  decision  went  no  further  than  this.  We 
have  been  dted  to  no  decision  of  this  court, 
in  a  case  analogous  to  the  present  one,  where 
a  party  initiating  an  equitable  proceeding 
to  remove  a  tax  deed  which  is  a  cloud  on  his 
title  can  obtain  affirmative  relief  without 
payment  of  the  taxes  lawfully  assessed  on 
the  land.  In  this  case  the  tax  deed  issued  to 
Wagner  failed  as  a  muniment  of  title  be- 
cause It  was  not  recorded  within  six  months 
from  its  date.  It  has  been  held  repeatedly 
that  in  actions  to  quiet  title,  instituted 
against  a  tax  deed  holder,  the  plaintiff,  if 
successful  in  defeating  the  tax  deed,  must 
pay  such  taxes  as  are  fairly  and  justly  due; 
Challlss  V.  "ilekelnkaemper,  14  Kan.  474; 
AVllder  v.  Cockshutt,  25  Kan.  5(M;  McKeen  v. 
Haxtun,  Id.  698;  Richards  v.  Cole,  31  Kan. 
205,  1  Pac.  647;  Prltchard  v.  Madren,  24 
Kan.  486;  Franz  v.  Krebs,  41  Kan.  223,  21 
Pac.  99;  Black  v.  Johnson,  63  Kan.  47,  64 
Pac.  988.  The  failure  of  title  in  the  tax 
deed  holder  did  not  impair  his  right  to  re- 
payment of  taxes.  He  discharged  a  claim  of 
the  state  which  It  was  the  primary  duty  of 
the  owner  of  the  patent  title  to  pay,  and  be- 
came subrogated  thereto.  The  principle  that 
one  who  seeks  equity  must  do  equity  himself 
applies  to  the  present  controversy.  Under- 
hlll  negligently  suffered  the  taxes  on  his  land 
to  become  delinquent  for  so  long  that  it  was 
sold  and  a  tax  deed  issued.  In  an  equitable 
proceeding  be  sought  to  set  aside  the  deed, 
and  succeeded  on  the  sole  ground  that  the 
holder  failed  to  record  it  in  time  to  carry 
title.  The  owner  owed  a  duty  to  the  state  to 
pay  his  taxes.  Confessing  violation  of  this 
duty,  be  cannot  clear  his  land  of  taxes  by 


asserting  that  the  tax  deed  holder  was  neg- 
ligent in  the  respect  stated. 

The  judgment  of  the  court  below  will  be 
reversed,  and  a  new  trial  ordered.  All  the 
Justices  concurring.  • 


(71  Kan.  S47) 
GRIFFITH  et  al.  v.  GRIFFITH  et  al. 
(Supreme  Court  of  Kansas.   .June  10,   1905.) 

1.  Actions— Mlsjoindeb  of  Causes. 

Where  a  grantor  executes  two  separate 
deeds  about  the  same  time,  one  of  which  pur- 
ports to  convey  a  tract  of  land  to  one  person, 
and  the  other  purports  to  convey  another  tract 
to  a  different  person,  and  afterwards  the  heirs 
of  such  grantor  file  a  petition  and  institute  a 
proceeding  against  both  grantees  to  set  aside 
the  deeds,  recover  the  land  from  the  grantees, 
and  partition  it  among  the  heirs,  there  is  an 
improper  joinder  of  causes  of  action. 

2.  Saue. 

The  fact  that  there  was  a  common  grantor 
does  not  unify  the  interests  conveyed,  nor  make 
the  setting  aside  of  the  deeds  or  the  recovery 
of  the  land  a  single  cause  of  action. 

3.  Same— Causes  to  be  Joined. 

Under  section  83  of  the  Civil  Code,  causes 
of  action,  to  be  miited  in  a  single  proceeding, 
must  not  only  belong  to  one  of  the  specific 
classes,  but  must  affect  all  the  parties  sued, 
except  in  actions  to  enforce  mortgages  and  oth- 
er liens. 
(Syllabus  by  the  Court) 

Error  from  District  Court  Decatur  County; 
A.  C.  T.  Geiger,  Judge. 

Action  by  Jacob  B.  Griffith  and  others 
against  William  E.  Griffith  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Reversed. 

L.  H.  Thompson  and  J.  S.  West  for  plain- 
tiffs in  error.  Wilson  &  Langmade,  G.  Webb 
Bertram,  and  Waggeuer,  Doster  &  Orr,  for 
defendants  in  error. 

JOHNSTON,  C.  J.  In  July,  1901,  Charles 
G.  Griffith  executed  a  deed  purporting  to  con- 
vey a  tract  of  land  to  his  son  William  E. 
Griffith,  and  at  the  same  time  he  made  an- 
other deed  purporting  to  convey  another  tract 
to  his  grandson  Charles  W.  Griffith.  In 
September,  1902,  he  died  Intestate,  and  Ja- 
cob E.  Griffith  and  his  heirs,  other  than  Wil- 
liam E.  Griffith,  challenged  the  validity  of 
the  conveyances,  and  claimed  an  interest  in 
the  land  which  had  been  conveyed  to  William 
E.  Griffith  and  Charles  W.  Griffith.  They 
brought  this  action  against  William  E.  Grif- 
fith and  Charles  W.  Grlffithf  alleging  the  re- 
lationship of  the  parties  to  the  deceased 
Griffith;  that  he  died  seised  of  the  two  tracts 
which  have  been  mentioned;  that  William  E. 
Griffith  claimed  one  tract  and  Charles  W. 
Griffith  the  other,  by  deeds  which  were  pro- 
cured by  fraud  of  William  E.  Griffith,  and 
which  were  never  delivered.  But  they  did 
not  state  In  what  the  fraud  consisted.  There 
was  a  further  averment  that  Charles  W. 
Griffith  was  a  minor  under  the  age  of  eight 
.vears,  and  was  therefore  incapacitated  to  re- 
ceive the  title  to  the  laud,  but  there  was  no 
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charge  of  fraud  made  against  him.  It  was 
also  alleged  that  the  deeds  were  not  volun- 
tarily executed,  and  were  not  made  when  the 
grantor  had  capacity  to  realize  what  he 
was  doing.  The  plaintiffs  therefore  asked 
that  the  deeds  be  set  aside,  and  to  have  a 
recovery  of  the  property,  and,  further,  that  it 
be  partitioned  among  them  according  to  their 
respective  Interests. 

Among  other  attacks  made  upon  the  peti- 
tion was  one  for  misjoinder  of  causes  of  ac- 
tion, but  It  was  unsuccessful.  The  demurrer 
should  have  been  sustained.  The  deeds  for 
which  cancellation  was  asked,  although  made 
about  the  same  time  and  by  the  same  gran- 
tor, were  distinctly  separate,  and  conveyed 
different  parcels  of  land  to  the  defendants. 
Each  of  the  defendants  claimed  an  Individual 
interest  in  a  distinct  tract  under  a  deed  in 
due  form  and  of  record,  in  which  the  other 
defendant  was  not  mentioned.  If  the  deeds 
were  valid,  William  E.  GrilSth  holds  a  com- 
plete title  to  200  acres  of  the  land  in  con- 
troversy, and  Charles  W.  Griffith  has  no 
Interest  in  the  tract;  and,  on  the  other  hand, 
Charles  W.  Griffith  holds  the  tiUe  to  320 
acres  of  the  land,  to  wh'ich  William  E.  Grif- 
fith is  a  stranger.  The  fact  that  there  was 
a  common  grantor  does  not  unify  the  inter- 
ests conveyed,  nor  make  the  setting  aside 
of  the  deeds  and  the  recovery  of  the  land  a 
single  cause  of  action.  Nor  does  the  fact 
that  the  causes  of  action,  or  the  remedies 
sought  as  against  the  different  defendants, 
belong  to  the  same  general  class,  justify  a 
Joinder.  The  Code  provides  that  causes  of 
action  to  be  united  must  not  only  belong  to 
one  of  the  classes  specified,  but  "must  af- 
fect all  Uie  parties  to  the  action,  except  in 
actions  to  enforce  mortgages  and  other  liens." 
Civ.  Code,  !  83.  Each  holding  under  a  sepa- 
rate deed  and  asserting  an  Individual  right 
is  not  a  necessary  party  in  a  proceeding  to 
cancel  a  deed,  or  to  contest  a  recovery  of  the 
land  claimed  alone  by  the  other.  Since  one 
Is  not  affected  by  the  cause  of  action  con- 
testing the  deed  and  title  of  the  other,  the 
petition,  if  it  states  a  cause  of  action  at  all, 
states  one  against  each  defendant;  and,  as 
the  several  causes  of  action  do  not  affect  both 
defendants,  there  was  necessarily  a  mis- 
joinder of  "causes  of  action.  Hoye  v.  Ray- 
mond, 25  Kan.  663;  Lindh  v.  Crowley,  20 
Kan.  47;  Jeffers  v.  Forbes,  28  Kan.  174; 
Hallway  Co.  v.  Wllklns,  45  Kan.  674,  26  Pac. 
16;  Hurd  v.  Simpson,  47  Kan.  372,  27  Pac. 
961;  Rizer  v.  Board  of  County  Commission- 
ers, 48  Kan.  3S9,  29  Pac.  595;  Haskell  Coun- 
ty Bank  t.  Bank  of  Santa  F6,  51  Kan.  39, 
32  Pac.  634;  Railroad  Co.  v.  Commissioners 
of  Sumner  County,  51  Kan.  617,  33  Pac.  312; 
New  V.  Smith,  68  Kan.  807,  74  Pac.  610; 
Benson  v.  Battey,  70  Kan. ,  78  Pac.  844; 

Testimony  of  some  of  the  plaintiffs  of 
transactions  had  with  their  deceased  father 
was  received  over  the  objections  of  the  de- 
fendants. This  was  in  direct  violation  of 
section  322  of  the  Code,  and,  although  it  is 


claimed  that  the  testimony  was  Immaterial, 
it  Is  not  easy  to  say  that  It  was  without 
prejudice. 

There  are  other  errors  assigned,  but  these 
are  no  longer  important,  as  the  cause  cannot 
be  tried  on  the  pleadings  in  the  case. 

The  judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings.  AU 
the  Justices  concurring. 

m  Kan.  S42) 
FOUNTAIN  V.  K1GNNEY. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 
Vendob  and  Vendee— Bona  Fide  Pubchas- 

EB. 

When  a  purchaser  of  real  estate  accepts  a 
quitclaim  deed  from  a  vendee  in  possession  un- 
der a  recorded  warranty  deed,  after  examining 
the  records,  which  did  not  indicate  any  equity 
in  the  grantor  of  his  vendor,  and  after,  inquir- 
ing of  the  notary  who  took  the  acknowledgment 
of  the  deed,  and  the  witness  to  the  signatures, 
both  of  whom  informed  him  that  the  trans- 
action, BO  far  as  they  knew  or  could  discover, 
was  in  good  faith,  and  he  has  no  information 
that  would  lead  him  to  suppose  that  there  is 
any  equity  remaining  in  such  grantor,  he  takes 
the  title  ^ee  from  any  equity  in  the  grantor  of 
his  vendor  based  on  the  claim  that  the  title 
and  possession  of  the  property  were  obtained 
by  fraud. 
(Syllabus  by  the  Court.) 

Eh-ror  from  District  Court,  Lyon  County; 
0.  A.  Smart,  Judge. 

Action  by  J.  F.  Kenney  against  Emma  B. 
Fountain.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

•  Defendant  in  error,  J.  F.  Kenney,  was  the 
owner  of  a  second  mortgage  on  an  undivided 
half  interest  in  the  real  estate  whose  title 
Is  the  cause  of  the  present  controversy.  On 
November  18,  1899,  he  brought  suit  to  fore- 
close his  lien,  and  made  parties  defendant 
the  holder  of  the  first  mortgage,  which  cov- 
ered all  the  property,  and  the  holders  of  all 
other  interests  as  shown  by  the  record.  At 
that  thne  the  legal  tlUe  was  in  C.  D.  Flint 
and  E.  P.  Smith,  under  a  warranty  deed  ex- 
ecuted by  plaintiff  in  error,  dated  and  record- 
ed November  14,  1899,  and  they  were  in  pos- 
session. On  February  2,  1900,  defendant  In 
error,  Kenney,  purchased  the  property  from 
Flint  and  Smith  under  a  quitclaim  deed.  On 
May  1,  1900,  the  plaintiff  in  error  was  per- 
mitted to  file  an  interplea  in  the  foreclosure 
action,  in  which  she  asserted  that  Flint  and 
Smith  had  procured  the  warranty  deed  and 
possession  of  the  property  from  her  by  false 
and  fraudulent  misrepresentations  and  with- 
out consideration,  and  that  the  title  of  de- 
fendant in  error,  Kenney,  was  by  quitclaim 
deed  from  Flint  and  Smith.  She  asked  that 
her  warranty  deed  to  them  be  set  aside,  that 
their  quitclaim  deed  to  J.  F.  Kenney  be  set 
aside,  and  that  she  be  declared  the  owner 
and  holder  of  the  legal  title. 

The  court,  among  others,  made  the  follow- 
ing findings  of  fact,  and  tendered  judgment 
for  defendant  In  error:  "On  the  14th  day  of 
November,  1899,  the  said  defendant,  by  deed 
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of  general  warranty  reciting  a  consideration 
of  $100,  conveyed  the  said  real  estate  ■with 
all  appurtenances  thereunto  belonging,  to  O. 
D.  Flint  and  E.  P.  Smith,  of  Chicago,  which 
deed  was  duly  recorded  in  the  office  of  the 
register  of  deeds  of  Lyon  county  on  the  14th 
day  of  November,  1899.  At  the  time  of  the 
execution  and  delivery  of  said  deed  the  said 
defendant  transferred  to  the  said  Flint  and 
Smith,  by  bill  of  sale,  certain  personal  prop- 
erty belonging  to  the  said  ice  plant,  but  not 
covered  by  said  mortgages.  Immediately 
upon  the  delivery  of  said  deed  by  the  said 
defendant  to  Flint  and  Smith,  they  took  pos- 
session of  said  real  estate  and  Ice  plant,  by 
employing  the  engineer  who  had  theretofore 
had  charge  of  the  plant  for  the  said  defend- 
ant, and  placing  him  In  immediate  charge  of 
said  real  estate.  The  possession  thus  takea 
was  with  the  consent  of  the  Interpleader, 
Emma  B.  Fountain.  The  said  conveyance 
from  the  said  Interpleader  to  Flint  and  Smith 
was  procured  by  them  from  said  interplead- 
er by  fraud  practiced  upon  her  by  them,  and 
she  received  no  consideration  of  any  kind 
or  character  either  for  this  conveyance  or 
the  bill  of  sale  above  referred  to.  Soon 
after  the  conveyance  from  the  said  inter- 
pleader to  Flint  and  Smith,  the  plaintiff, 
Kenney,  learned  of  the  same.  He  at  once 
visited  the  office  of  the  register  of  deeds  and 
read  the  record  of  the  deed.  From  there  he 
went  to  the  office  of  the  notary  public  before 
whom  such  deed  was  acknowledged,  and 
made  general  inquiry  as  to  who  these  parties 
were;  and  he  learned  from  the  notary  that 
the  deed  had  been  acknowledged  before  him, 
and  that  the  conveyance  seemed  to  be  all 
right,  as  far  as  the  notary  could  observe. 
He  then  went  to  the  office  of  one  H.  L. 
Dwelle,  a  real  estate  agent  in  Emporia,  who 
had  witnessed  the  execution  of  said  deed, 
and  in  whose  bands  Flint  and  Smith  had  pla- 
ced this  property  for  sale  immediately  upon 
receiving  the  conveyance,  and  inquired  of 
said  Dwelle  as  to  the  transaction,  and  learn- 
ed from  him  substantially  what  he  had  learn- 
ed from  the  notary  public;  and  he  got  the 
opinion  from  Dwelle  that  he  believed  the 
conveyance  was  all  right,  and  that  the  par- 
ties would  take  care  of  the  mortgages.  He 
did  not  learn  from  Dwelle  that  the  property 
had  been  placed  In  his  hands  for  sale.  At 
the  time  of  these  investigations  the  plaintiff 
believed  the  property  to  be  worth  at  least 
11,900  above  the  first  mortgage.  He  made 
no  Inquiry  of  the  said  Interpleader.  I  gather 
from  the  evidence,  however,  that  the  rela- 
tions between  the  plaintiff  and  the  said  In- 
teri>!eader  at  that  time  were  somewhat 
strained.  After  consulting  with  Mr.  Dwelle, 
the  plaintiff  went  to  the  plant  on  the  real 
estate  In  question,  and  there  found  the  party 
in  possession  who  was  placed  there  by  Flint 
and  Smith,  and  was  Informed  by  said  party 
that  be  was  holding  possession  for  Flint  and 
Smith.  He  made  no  other  interrogations. 
In  the  purchase  of  this  property  by  the  plain- 


tiff, he  acted  In  good  faith,  so  far  as  one  can 
be  said  to  act  in  good  faith  when  he  accepts 
a  conveyance  of  the  character  above  stated, 
and  had  no  notice  or  knowledge  of  any  equi- 
ties In  favor  of  the  defendant,  and  he  used 
reasonable  diligence  in  making  examination 
of  the  records,  and  In  pursuit  of  such  Inqui- 
ries as  were  reasonably  suggested  by  an  ex- 
amination of  the  records. 

Allen  &  Allen,  for  plaintiff  In  error.  O.  B. 
Graves,  for  defendant  in  error. 

GREENE,  J.  (after  stating  the  facts).  The 
contentions  of  the  plaintiff  In  «ror  are  that 
inasmuch  as  Flint  and  Smith  acquired  the 
warranty  deed  and  possession  of  the  proper- 
ty from  her  under  false  and  fraudulent  mis- 
representations, and  without  consideration, 
she  still  holds  the  equitable  title,  and  that, 
as  between  her  and  them,  the  deed  should 
have  been  set  aside;  that  defendant  In  er- 
ror, J.  F.  Kenney,  took  only  the  equities 'held 
by  Flint  and  Smith;  and  therefore  that  the 
deed  from  them  to  taim  should  have  been  de- 
clared void. 

It  Is  forcefully  argued  by  counsel  for  plain- 
tiff in  error  that  a  purchaser  nnder  a  quit- 
claim deed  can  never  be  a  bona  fide  pur- 
chaser as  to  any  person  owning  an  equity 
In  the  property,  and  therefore  that  whatever 
claim  their  client  could  have  urge<I  against 
the  tlUe  of  Flint  and  Smith  in  a  suit  against 
them  to  set  aside  her  deed  might  have  been 
relief  on  in  this  proceeding  as  against  their 
grantee  by  quitclaim  deed.  There  are  many 
outstanding  equities  to  which  the  title  of  a 
quitclaim  deed  is  subject,  but  It  cannot  be 
so  declared  of  all  such  equities.  In  whomso- 
ever they  may  exist  It  might  be  found  that 
equities  exist  in  certain  persons,  but  their 
acts  and  course  of  conduct  have  been  such 
that  It  would  be  unconscionable  to  enforce 
such  rights  against  one  holding  In  good  faith 
by  quitclaim  deed.  The  determination  of 
what  equities  are  prior  In  right  to  the  holder 
of  the  real  estate  und»'  a  quitclaim  deed, 
and  whether  they  are  held  by  persons  in 
whose  favor  they  should  be  enforced,  de- 
pends entirely  upon  the  facts  of  each  case. 
The  rights  of  parties  holding  real  estate  un- 
der quitclaim  deeds,  as  against  outstanding 
equities,  have  been  considered  by  this  court 
In  the  cases  of  Johnson  v.  Williams,  37  Kan. 
179, 14  Pac.  537,  1  Am.  St.  Hep.  243,  and  Mer- 
rill V.  Hutchinson,  45  Kan.  59,  25  Pac.  215, 
23  Am.  St.  Rep.  713.  In  the  former  opinion, 
at  page  181,  37  Kan.,  page  539,  14  Pac.  (1 
Am.  St  Rep.  243),  it  was  said:  "It  may  be 
that  with  reference  to  some  equities  or  in- 
terests In  real  estate,  the  purchaser  who 
holds  only  under  a  quitclaim  deed  may  be 
deemed  to  be  a  bona  flde  purchaser,  for 
equities  and  interests  In  real  estate  may 
sometimes  be  latent,  hidden,  secret,  and  con- 
cealed, and  not  only  unknown  to  the  pur- 
chaser, but  undlscoverable  by  the  exercise 
of  any  ordinary  or  reasonable  degree  of  dil- 
igence. *  *  *  We  would  think  that  In  all 
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cases,  however,  where  a  purchaser  takes  a 
quitclaim  deed,  be  must  be  presumed  to 
take  it  with  notice  of  all  outstanding  equities 
and  interests  of  which  he  could,  by  the  ex- 
ercise of  any  reasonable  diligence,  obtain 
notice  from  an  examination  of  all  the  records 
affecting  the  title  to  the  property,  and  from 
all  inquiries  which  he  might  make  of  per- 
sons in  the  possession  of  the  property,  or  of 
persons  paying  taxes  thereon,  or  any  per- 
son who  might,  from  any  record  or  from  an; 
knowledge  which  the  purchaser  might  have, 
seemingly  have  some  interest  in  the  prop- 
erty. •  •  •  A  person  who  holds  real  es- 
tate by  virtue  of  a  quitclaim  deed  only  from 
bis  Immediate  grantor,  whether  he  is  a  pur- 
chaser or  not,  is  a  bona  flde  purchaser  with 
respect  to  outstanding  and  adverse  equities 
and  interests  shown  by  the  records,  or  which 
are  discoverable  by  the  exercise  of  reasona- 
ble diligence  in  making  proper  examinations 
and  inquiries."  The  rule  there  laid  down 
was  followed  in  Merrill  v.  Hutchinson,  45 
Kan.  59,  25  Pac.  215,  23  Am.  St.  Rep.  713. 
In  this  state  the  law  is  well  settled  against 
the  contention  that  the  title  of  the  holder 
of  real  estate  by  quitclaim  deed  is  subject 
to  all  outstanding  equities. 

Before  the  defendant  in  error  purchased, 
be  examined  the  warranty'  deed  which  plain- 
tiff in  error  executed.  He  applied  to'  the 
notary  public  who  took  the  acknowledg- 
ment of  the  deed,  and  to  the  real  estate 
agent  who  witnessed  its  execution,  both  of 
whom  assured  him  that,  so  far  as  their 
knowledge  extended,  the  transaction  was  gen- 
uine and  in  good  faith.  He  visited  the  prop- 
ei^y,  and  found  the  grantees  in  possession 
and  operating  the  plant.  The  diligence  thus 
exercised  by  the  defendant  In  error  to  dis- 
cover outstanding  equities  was,  in  so  far 
as  plaintiff  In  error  is  concerned,  within  the 
rule  of  the  above  authorities,  and  sufficient 
to  protect  his  title  against  the  claim  of  the 
plaintiff  In  error.  ^  The  record  not  only  fail- 
ed to  contain  anything  from  which  it  could 
be  ascertained  that  a  possible  equity  remain- 
ed in  plaintiff  in  error,  but  the  warranty 
deed  was  a  solemn  declaration  that  she  did 
not  claim  any  equities  therein.  It  Is  doubt- 
ful whether  the  principle  attempted  to  be 
Invoked  by  the  plaintiff  in  error  is  applica- 
ble to  the  facts.  Even  admitting  her  ex- 
treme contention  that  the  title  of  the  holder 
of  real  estate  under  a  quitclaim  deed  Is  sub- 
ject to  all  outstanding  equities  under  all 
drcumstances,  yet  it  Is  not  certain  that  she 
Is  In  a  position  to  Invoke  that  rule.  Might 
not  the  defendant  in  error  rely  on  her  solemn 
declaration  in  the  deed  that  she  did  not  have 
any  interest' in  the  property,  together  with 
the  possession  of  her  grantees,  and  safely 
Invest  Ills  money?  Should  she  not  be  es- 
topped from  claiming  any  equity  against 
blm? 

For  the  reasons  first  assigned,  the  judg- 
ment is  afHrmed.  All  the  Justices  concur- 
ring. 


(71  Kan.  659) 
In  re  VAN  TUTL. 
(Supreme  Court  of  Kansas.     June  10.  1905.) 

Municipal  Cobpobations  —  Obmnances  — 

Validitt. 

Section  2499,  Gen.  St.  1901,  requires  that 
all  city  ordinances  enacted  nnder  it  ahall  im- 
pose as  a  penalty  for  their  violation  a  fiae  of 
not  less  than  ?100  nor  more  than  $500  and 
imprisonment  for  not  less  than  30  days  nor 
more  than  6  months  for  each  offense,  and  the 
payment  of  costs,  and  commitment  until  fine 
and  costs  are  paid ;  and  an  ordinance  depend- 
ing for  its  authority  upon  that  statute,  which 
imposes  as  a  penalty  fol-  its  violation  merely  a 
fine  of  not  less  than  $100  nor  more  than  $500 
and  imprisonment  for  not  less  than  30  days 
nor  more  than  80  days  for  each  offense,  is  void. 

(Syllabus  by  the  Court) 

Application  of  B.  Van  Tuyl  for  writ  of 
habeas  corpus.    Petitioner  discharged. 

Hazen  &  Gaw,  for  petitioner.  F.  G.  Dren- 
nlng,  for  respondent 

BURCH,  J.  At  its  session  of  1901  the 
Legislature  passed  an  act  enabling  cities  of 
the  first  class  to  provide  by  ordinance  for 
the  prohibition  of  the  sale  of  Intoxicating 
liquors  contrary  to  law,  and  for  the  sup- 
pression of  liquor  nuisances.  The  method 
whereby  such  ordinances  may  be  enforced 
was  definitely  prescribed  as  follows:  "Such 
ordinances  may  be  enforced  by  imposing 
as  a  penalty  for  the  violation  of  the  same 
a  fine  of  not  less  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars,  and  im- 
prisonment for  not  less  than  thirty  days  nor 
more  than  six  months  for  each  offense,  and 
payment  of  the  costs,  and  shall  provide  for 
commitment  until  fine  and  costs  are  paid." 
Gen.  St.  1901,  §  2499.  This  law  took  effect 
March  1,  1901.  Afterward  an  ordinance  was 
passed  by  the  council  of  the  city  of  Topeka, 
and  duly  approved  and  published,  which  ua- 
dertook,  within  the  limits  of  the  city,  to 
prohibit  the  sale  of  intoxicating  liquors  and 
to  suppress  places  where  Intoxicating  liquors 
are  used  and  sold,  except  for  lawful  purposes. 
Section  14  of  such  ordinance  prescribes  the 
penalty  to  be  inflicted  for  a  violation  of  its 
provisions  (except  those  contained  in  sec- 
tion 5,  which  are  not  material  to  this  con- 
troversy), and  reads  as  follows:  "Sec.  14. 
Any  person  violating  any  of  the  provisions  of 
this  ordinance,  except  section  5,  shall  upon 
conviction  be  punished  by  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five 
hundred  dollars  and  by  imprisonment  in  the 
city  jail  not  less  than  thirty  days  nor  more 
than  ninety  days  for  each  offense."  In 
March,  1905i  the  petitioner  was  convicted  of 
an  offense  against  this  ordinance,  and  ad- 
Judged  to  pay  a  fine  of  $100,  to  be  imprisoned 
in  the  city  Jail  for  a  period  of  30  days,  and 
to  remain  committed  until  he  should  fully 
comply  with  the  Judgment.  Under  this  Judg- 
ment he  was  confined  In  the  t>rison  of  the 
city  of  Topeka,  and  is  still  detained  there 
for  want  of  compliance  with  its  terms.    The 
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time  in  whicli  an  appeal  might  bare  been 
taken  having  elapsed,  the  petitioner  asks  for 
bis  discbarge  upon  a  writ  of  habeas  corpus, 
claiming  that  the  ordinance  referred  to  is 
void  on  account  of  its  disobedience  of  the 
statute  authorizing  its  enactment. 

There  is  no  dispute  in  the  law  that  munici- 
pal corporations  are  creatures  of  the  Legis- 
lature, and  must  look  to  it  as  the  fountain 
of  all  their  authority.  Without  a  grant  of 
power,  either  express  or  arising  from  nec- 
essary Implication,  they  cannot  enact  ordi- 
nances at  all,  and  the  right  to  punish  crim- 
inally conduct  already  made  an  oCTense 
against  the  state  law  must  be  given  In  clear 
and  unmistakable  terms,  or  it  cannot  be  rec- 
ognized. "It  Is-  therefore  acknowledged  by 
text-writers,  supported  by  abundant  authori- 
ties, that  a  municipal  corporation  has  no 
right  to  enforce  obedience  to  the  ordinances 
which  it  has  the  power  to  pass  by  fine  or  im- 
prisonment,' or  other  penalty,  unless  that 
right  has  been  unquestionably  conferred  by 
the  lawgiver;  for  this  is  inflicting  a  punish- 
ment for  the  commission  or  omission  of  an 
act  declared  an  offense,  a  prerogative  which, 
as  a  rule,  appertains  to  the  sovereign  only." 
State  V.  Bright,  38  La.  Ann.  1,  4,  58  Am. 
Rep.  155.  See,  also,  Anderson  v.  City  of 
Wellington,  40  Kan.  173,  19  Pac.  719,  2  L. 
R.  A.  110, 10  Am.  St.  Rep.  175.  It  is  likewise 
universally  conceded  that,  if  power  be  given 
to  enforce  ordinances  by  fine  or  by  impris- 
onment or  by  the  Imposition  of  any  other 
penalty,  the  method  prescribed  must  be  fol- 
lowed literally.  "Since  all  the  powers  of  a 
corporation  are  derived  from  the  law  and 
its  charter.  It  is  evident  that  no  ordinance 
or  by-law  of  a  corporation  can  enlarge,  di- 
minish, or  vary  Its  powers.  Where  the  char- 
ter or  organic  act  prescribes  the  manner 
In  which  by-laws  are  to  be  enforced,  or  the 
sanctions  or  punishments  to  be  annexed  to 
their  violation,  this  constructively  operates 
to  negative  the  right  of  the  corporation  to 
proceed  in  any  other  manner,  or  to  Inflict 
any  other  punishment."  Dillon  on  Municipal 
Corporations  (4th  Ed.)  §§  317,  339.  The  ordi- 
nance In  question  violates  the  statutory  grant 
in  respect  to  the  term  of  imprisonment,  the 
assessment  of  costs,  and  commitment  until 
fine  and  costs  are  paid.    Therefore  it  is  void. 

It  is  urged  that  the  statute  allows  to  the 
governing  bodies  of  cities  a  discretion  to 
graduate  punishments  as  they  may  see  fit 
within  the  limits  prescribed.  Ordinarily, 
such  a  rule  of  Interpretation  may  be  applied. 
Discretion  to  determine  the  character  and 
quantity  of  punishment  Is  quite  analogous 
to  the  discretion  to  decide  whether  or  not 
breaches  of  municipal  order  shall  be  punish- 
able at  all.  But  there  Is  no  reason  why  sell- 
ing Intoxicating  liquor  or  maintaining  a  liq- 
uor nuisance  is  not  as  heinous  in  one  city 
as  In  another^  The  evils  to  be  remedied  are 
precisely  the  same  in  all  cases,  and  the  of- 
fense itself  is  necessarily  of  the  same  grade 
wherever  It  may  be  committed.    The  deserts 


of  different  offenders  may  be  widely  different. 
Mitigating  circumstances  may  exist  in  any 
case  which  would  render  a  sentence  above 
the  minimum  unjust  when  an  old  malefactor 
would    merit    the    limit.    But    as    bctweeu 
cities  there  is  no  ground  to  consider  compara- 
tive degrees  of  enormity  in  respect  to  this 
offense,  and  in  practical  application  discre- 
tion in  the  city  to  fix  penalties  results  In 
a  pandering  to  the  supposed  peculiar  senti- 
ments of  particular  localities,  makes  punish- 
ment lightest  where  violations  are  most  nu- 
merous and  flagrant,   creates  confused  no- 
tions concerning  the  character  of  liquor  sell- 
ing as  a  municipal  offense,  and  tends  to  ol>- 
strnct  general  enforcement  of  the  prohibi- 
tory law.    Under  these  circumstances,   the 
Legislature,  through  the  Hurrell  law,  under- 
took to  place  liquor  prosecutions  under  both 
state  and   municipal   regulations  upon   the 
same  basis,  not  only  with  respect  to  punish- 
ments, but  also  with  regard  to  many  other 
matters;  and  to  secure  uniformity  it  dictated 
with  definiteness  and  precision  every  detail 
of  the  penalty  part  of  liquor  ordinances  for 
every   city  In   the   state,    leaving   nothing 
whatever  to  the  discretion  of  the  local  gov- 
erning bodies  so  far  as  that  subject  Is  con- 
cerned.   This  being  true,   nothing  short  of 
exact  compliance  with  the  statute  will  suffice. 
In  the  case  of  the  City  of  Assaria  v.  Wells,  68 
Kan.  787,  75  Pac.  1026,  the  only  matter  de- 
cided was  that  an  ordinance  which  imposes 
as  a  penalty  for  its  violation  less  than  the 
minimum  publishment  required  by  the  stat- 
ute is  void.    The  omission  from  the  ordinance 
under  consideration  of  provisions  relating  to 
costs  and  to  Imprisonment  until  fine  and 
costs  are  paid  is  not  less  fatal.    The  statute 
is  a  special  one.    general  provisions  of  law 
relating   to   organization,    government,   and 
powers  of  cities  are  passed  by.    Explicit  di- 
rection is  given  concerning  what' the  penalty 
part  of  any  ordinance  upon  the  subject  of 
intoxicating  liquor  shall  contain,  and  proceed- 
ings under  an  ordinance  must  be  conducted 
according  to  the  directions  given  in  the  stat- 
ute in  all  matters  enumerated.    Whenever 
both  general  and  special  delegations  of  au- 
thority are  made  to  municipal  corporations, 
the  special  grants  must  be  followed  In  every- 
thing to  which  they  relate.    State  v.  Fergu- 
son, 33  N.  H.  424.    The  prohibition  to  pass 
any  other  kind  of  ordinance  is  as  clear  as  if 
the  law  expressly  so  stated  (Hueslng  v.  City 
of  Rock  Island,  128  111.  465,  21  N.  E.  558. 
15  Am.  St.  Rep.  120),  and  any  judgment  ren- 
dered must  find  the  field  of  its  operation  and 
the  basis  of  its  validity  in  the  ordinance  it- 
self.   Since  the  section  of  the  ordinance  fix- 
ing the  penalty  to  be  assessed  for  Its  in- 
fraction is  void,  the  entire  ordinance  Is  void. 
Smith  V.  Gouldy,  58  N.  J.  Law,  562,  34  Atl. 
748.    The  ordinance  being  void  In  1901,  the 
city  charier  act  of  1903  could  not  aid  it. 
Bostock  V.  Sams,  95  Md.  400,  52  Atl.  665,  59 
L.  R.  A.  282,  93  Am.  St.  394.    That  the  peti- 
tioner is  entitled  to  relief  by  means  of  a  writ 
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of  habeas  corpna  cannot  be  questioned.    In 
re  Jarvls,  66  Kan.  329,  71  Pac.  576. 

The  Judgment  of  the  court  is  that  the  pe- 
titioner be  discharged.  AH  the  Justices  con- 
curring. 


(71  Kan.  622) 

WELD  v.  WELD  et  al. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

Statdte  or  Pbauds  —  Payment  of  Debt  — 

Oral  Aobeement. 

An  oral  agreement,  made  in  consideration 
of  marriage,  tliat  after'  the  marriage  takes 
place  a  debt  of  one  of  the  contracting  parties 
to  the  other  shall  be  mutually  regarded  as  paid, 
U  fully  performed  when  the  marriage  takes 
place,  and  is  not  thereafter  affected  by  the  stat- 
ute of  frauds.  ' 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  §$  1-6,  335.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Republic  Coun- 
ty;  Hugh  Alexander,  Judge. 

Action  by  Augustus  Weld  against  Judith 
B.  Weld  and  John  W.  Kidder.  Judgment  for 
defendants.  Plaintiff  brings  error.  Af- 
firmed. 

V.  D.  BuUen  and  B.  T.  BuUen,  for  plaintiff 
in  error.  John  C.  Hogin,  for  defendants  In 
error. 

BURCH,  J.  Judith  R.  Kidder  executed  and 
delivered  to  Augustus  Weld  her  promissor.v 
note  for  a  sum  of  money,  and  secured  its 
payment  by  a  mortgage  upon  her  real  estate. 
Subsequently  she  married  him,  In  considera- 
tion of  his  parol  agreement  that  the  mar- 
riage should  operate  as  a  satisfaction  of  the 
note.  Still  later  he  brought  an  action  against 
her  to  recover  on  the  note  and  to  foreclose 
the  mortgage.  She  pleaded  payment,  and 
upon  a  trial  the  jury  returned  a  general  ver- 
dict in  h^  favor,  and  made  answers  to  spe- 
cial questions  as  follows: 

"Question  No.  1.  Did  the  plaintiff  and  the 
defendant  Judith  R.  Weld  (then  Judith  R. 
Bidder),  before  they  were  married,  and  after 
the  no£e  in  suit  had  been  given,  enter  into  a 
parol  contract  or  agreement  whereby  It  was 
mutually  agreed  between  them  that.  In  con- 
sideration the  said  Judith  would  thereafter 
marry  the  plaintiff,  the  note  in  suit  should 
upon  such  marriage  be  by  the  said  parties 
mutually  regarded  as  paid  or  satisfied?  Ans. 
Yes. 

"Question  No.  2.  If  you  answer  the  preced- 
ing question  'yes,'  then  did  the  defendant 
.Tudlth  R.  Weld,'  in  pursuance  of  such  al- 
leged contract,  and  as  a  performance  thereof 
on  her  part,  marry  the  plaintiff?    Ans.  Yes." 

Judgment  was  rendered  for  the  defendant 
for  costs.  It  is  now  urged  that  the  evidence 
supporting  the  plea  of  payment  was  inad- 
missible, because  the  contract,  being  oral,  is 
within  the  statute  of  frauds,  and  marriage 
is  not  a  sufflcient  part  performance  to  re- 
move the  bar,  and  that  the  evidence  admitted 
was  not  sufflcient  to  sustain  the  verdict 


It  is  true  the  statute  of  frauds  provides 
that  no  action  shall  be  brought  io  charge  any 
person  upon  any  agreement  made  upon  con- 
sideration of  marriage,  unless  the  agreement 
upon  which  the  action  is  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  char- 
ged therewith,  or  some  other  person  by  him 
or  her  lawfully  authorized.  Gen.  St  1901, 
{  3174. 

It  Is  likewise  true  that  authorities  may  be 
found  to  the  effect  that  generally  marriage  Is 
not  a  sufflcient  part  performance  to  avoid 
the  effect  of  the  statute.  But  there  is  no 
question  of  part  performance  in  this  case. 
The  contract  was  fully  executed  when  the 
defendant  married  the  plaintiff.  Nothing 
further  was  to  be  done  by  either  party  to 
satisfy  her  obligation.  The  agreement  was 
not  that  the  plaintiff  would  after  marriage 
deliver  money  or  property  or  securities  to  the 
defendant  in  consideration  of  the  (narrlage. 
or  that  he  would  after  marriage  execute  and 
deliver  to  her  legal  documents  affecting  her 
property  rights.  It  simply  was  that  the  debt 
should  \)e  paid  when  they  were  married. 

Some  of  the  evidence  on  behalf  of  the  de- 
fendant as  given  by  different  witnesses  Is  as 
follows:  "They  were  out  in  the  yard,  and 
they  came  into  the  house,  and  he  put  his  hand 
on  her  shoulder  and  said:  'Well,  Anna,  you 
needn't  worry  alK>ut  the  debt;  after  we  are 
married  the  debt  will  be  paid.'  Atiout  three 
weeks  after  they  were  married  they  came 
back  to  our  house.  She  and  I  were  prepar- 
ing something  for  dinner.  We  were  in  the 
dining  room,  and  he  was  outside  pitching  a 
tent  He  came  .into  the  room.  He  slapped 
her  on  the  shoulder,  and  he  said  to  me: 
'Anna  need  not  worry  no  more  about  the 
debt;  her  mortgage  Is  paid.'  We  were  talk- 
ing, he  and  I  and  his  wife,  about  the  indebt- 
edness on  the  place.  My  recollection  Is  now 
that  he  told  her  that  there  was  no  indebted- 
ness on  the  place.  '  Right  then  I  said  to  him 
that  to  protect  Anna,  his  wife,  he  ought  to 
cancel  the  mortgage.  He  said  that  would  be 
the  first  thing  to  do  when  they  got  home." 
The  statute  of  frauds  does  dot  render  void 
the  verbal  contracts  to  which  It  refers.  They 
are  valid  for  all  purposes  except  that  of  suit. 
Stout  V.  Ennis,  28  Kan.  713.  The  parties 
may,  if  they  desire,  perform  them,  and,  when 
performed,  the  Statute  has  no  application  to 
them.    29  A.  &  E.  Encycl.  of  L.,  8'29,  941. 

The  plaintiff  argues  the  case  as  If  the  con- 
tract were  that  he  should  enter  of  record  a 
satisfaction  of  the  mortgage.  Such,  how- 
ever, was  not  the  tenor  of  the  agreement,  and 
that  duty  followed,  upon  demand  being 
made,  whenever  the  debt  was  paid.  Gen.  St. 
1901,  {  4224.  Since  the  parol  evidence  intro- 
duced established  a  contract  fully  perform- 
ed, it  was  competent  fbe  evidence  might 
perhaps  have  been  made  the  basis  of  differ- 
ent conclusions  as  to  the  existence  of  the 
contract  relied  upon  as  a  defense  to  the  ac- 
tion. It  was  therefore  properly  submitted 
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to  tbe  Jury  for  Interpretation.  The  Jury  'haa 
performed  its  duty  In  that  respect,  and  the 
trial  judge  has  approved  the  result  Hence 
this  court  will  not  interfere. 

Other  assignments  of  error  all  converge  In 
the  proposition  first  discussed  above,  and 
need  not  be  separately  .considered. 

The  Judgment  of  the  district  court  Is  af- 
flrmeO.    All  tbe  Justices  concurring. 


(71  Kan.  658) 

STATE  v.  WOODS. 
(Supreme  Court  of  Kansas.  June  10,  1905.) 
Cbiminal  Law— Trial— Facing  Witnesses. 
The  Constitution  guaranties  to  every  ac- 
cused person  the  right  of  meeting  face  to  face 
the  witnesses  of  tbe  state,  and  hence,  to  read 
to  the  jury,  over  the  objection  of  the  defend- 
ant, a  transcript  of  the  testimony  of  a  witness 
given  in  a  civil  proceeding,  is  error. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Oiminal  Law,  f  1542.] 

^Syllabus  by  the  Court) 

Appeal  from  Distritt  Court,  Sumner  Coun- 
ty; 0.  L,  Swarts,  Judge. 

H.  L.  Woods  was  convicted  of  criminal 
libel,  and  appeals.    Reversed. 

Herrlck  &  Herrick,  W.  W.  Schwinn,  and 
James  Lawrence,  for  appellant.  C.  C.  Cole- 
man, Atty.  Gen.,  C.  J.  Garver,  Sol.  L.  Long^ 
and  Hackney  &  Latferty,  for  the  State. 

GREENE,  J.  The  appellant  was  convict- 
ed of  criminal  Ubel  in  the  district  court  of 
Sumner  county.  Upon  appeal  be  contends 
that  the  trial  court  erred  in  permitting  the 
state  to  introduce  incompetent  and  preju- 
dicial evidence  and  in  giving  misleading  in- 
structions. Under  the  views  entertained  by 
the  court,  the  case  wljl  have  to  be  reversed 
and  remanded,  which  makes  It  unnecessary 
to  pass  on  some  of  the  alleged  errors. 

The  state  was  permitted,  over  tbe  objec- 
tion of  appellant,  to  read  to  the  jury  a  tran- 
script of  the  ^testimony  of  Cleo  D.  Burnette, 
given  in  a  civil  proceeding  to  foreclose  a 
mortgage,  in  which  Randolph  was  plalntifC 
and  McCauley  defendant  It  appears  that 
the  state  procured  tbe  court  stenographer  to 
make  a  transcript  of  this  witness'  testimony 
in  that  suit,  and,  after  identification,  it  wa 
read  as  the  deposition  of  tbe  witness,  over 
the  objection  of  appellant  ■  There  is  no  the- 
ory under  which  this  testimony  could  be 
competent,  over  objection.  The  strongest 
reason  urged  for  Its  admission  is  that  it  was 
material.  That  makes  it  prejudicial,  If  in- 
competent. The  accused  in  a  criminal  pros- 
ecution has  guarantied  to  him  by  the  Con- 
stitution the  right  to  meet  the  witnesses 
against  him  face  to  face.  In  State  v.  Tom- 
blin,  57  Kan.  841,  48  Pac.  144,  it  was  held 
error  to  admit,  over  the  accused's  objection, 
the  deposition  of  an  important  witness,  tak- 
en out  of  the  state,  when  the  defendant  was 
not  personally  present,  notwithstanding  the 
deposition  was  taken  on  application  of  de- 
fendant, with  interrogatories  proposed  by  his 


counsel   and   cross-Interrogatories   proposed 
by  counsel  for  the  state. 

For  the  error  thus  committed,  the  Judg- 
ment Is  reversed,  and  the  cause  remanded. 
All  the  Justices  concurring. 


(71  Kan.  648) 
BOUSMAN  V.  CITT  OP  STAFFORD. 
(Supreme  <3ourt  of  Kansas.     June  10,  1905.) 

1.  New    Tkial  —  Newly   Disco vebbu  Evi- 
dence. 

The  testimony  of  a  surgeon  that  in  the 
progress  of  an  operation  involving  the  opening 
of  the  abdomen  of  a  patient,  he  found  an  in- 
testine ruptured,  is  not  merely  cumulative  to 
that  of  a  physician  that  upon  an  external  ex- 
amination he  concluded  that  such  a  rupture 
probably  existed. 

2.  Save. 

Upon  the  hearing  of  a  motion  for  a  new 
trial  upon  the  ground  of  newly  discovered  evi- 
dence, the  inquiry  is  not  limited  to  matters 
known  to  the  applicant  or  within  his  contem- 
plation when  tbe  motion  was  filed,  but  may  in- 
clude as  well  any  that  have  been  developed 
since  that  time. 

[Ed.  Note.T— For  cases  In  point  see  vol.  37, 
Cent.  Dig.  New  Trial,  S  205.] 

(Syllabus  by  the  C>>urt) 

Error  from  District  Court,  Stafford  (boun- 
ty; J.  W.  BrlnckerhoCr,  Judge. 

Action  by  George  W.  Bousman  against  the 
city  of  Stafford.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

G.  A.  Vandeveer  and  F.  L.  Martin,  for 
plaintiff  in  error.  Prlgg  &  Williams,  for  de- 
fendant in  error. 

MASON,  J.  George  W.  Bousman  sued  the 
city  of  Stafford  to  recover  damages  for  in- 
juries received  in  a  fall  caused  by  a  defective 
sidewalk.  A  jury  found  against  him,  and  a 
judgment  was  rendered  for  the  city,  from 
which  he  prosecutes  error.  The  only  com- 
plaint necessary  to  be  passed  upon  is  based 
upon  the  overruling  of  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. One  of  the  Important  questions  of 
Tact  tried  was  whether  the  plaintiff  had  ac- 
tually been  hurt  at  all.  No  special  findings 
were  made,  and,  for  anything  that  appears 
in  the  record,  the  general  verdict  may  have 
been  the  result  of  a  belief  on  the  part  of  the 
jury  that  his  injuries  were  purely  imaginary. 
i  Aa  alleged  by  him,  they  were  Internal,  and  of 
such  a  character  that  their  existence  and 
origin  could  at  tbe  time  of  tbe  trial  only  be 
shown  by  bis  own  statements  and  by  the 
opiulous  of  medical  experts.  The  trial  was 
euded  May  27,  1903.  On  June  2Cth,  but  at 
the  May  term  of  coiu't  the  plaintiff  filed  a 
motion  for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence,  the  character  of 
which  was  not  stated  in  the  motion.  In  sup- 
port of  this  motion,  which  was  heard  at  the 
next  terra  of  court.  In  October,  there  was  in- 
troduced an  aflidavit  of  a  surgeon  stating 
that  on  August  12,  1903,  be  operated  upon 
the  plaintiff,  opening  the  abdomen,  and  found 
that,  as  the  result  og^a^Jg^ur^v^^J^e 
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bad  been  mptnred,  and  an  abscess  had  form- 
ed, from  which  yarlons  complications  had 
ensued.  The  pertinence  and  importance  of 
this  evidence  are  not  disputed,  but  the  de- 
fendant contends  that  it  was  not  sufficient 
to  require  the  granting  of  a  new  trial,  be- 
cause it  was  merely  cumulative.  It  is  true 
that  a  physician  who  had  made  an  examina- 
tion of  the  plaintiff  testified  that.  In  his  Judg- 
ment, the  symptoms  observable  pointed  to 
the  probable  existence  of  the  conditions  aft- 
erwards found  by  the  surgeon.  Other  phy- 
sicians testified  that,  disregarding  the  state- 
ments of  the  plaintiff  himself,  they  could 
find  nothing  to  indicate  that  he  had  suffered 
any  rupture  of  the  intestines.  ,  The  surgeon's 
testimony  was  confirmatory  of  that  of  the 
physician  first  referred  to,  but  it  was  not 
cumulative  to  it  in  the  sense  here  involved. 
To  l>e  cumulative  in  this  sense,  new  evidence 
must  not  only  tend  to  prove  the  same  fact 
already  testified  to,  but  it  must  tend  to  prove 
It  In  the  same  way — it  must  be  "evidence  of 
the  same  kind  to  the  same  point."  14  Encyc. 
of  P.  &  P.  812.  See,  also,  12  Cyc.  992,  The 
physicians  could  only  give  their  opinions  as 
experts  upon  a  matter  necessarily  involved 
In  some  doubt.  The  surgeon  told  of  a  plain 
physical  fact,  about  which  there  could  be  no 
mistalfe.  His  evidence  was  not  of  the  same 
character  as  theirs,  and  was  not  merely 
cumulative  to  any  of  it.  It  is  further  object- 
ed that  the  plaintiff  might,  by  due  diligence, 
have  produced  at  the  trial  the  equivalent  of 
his  newly  discovered  evidence.  It  is  not 
meant  by  this-  that  due  diligence  required 
that  he  should  have  had  an  operation  per- 
formed prior  to  the  trial,  but  that  he  might 
have  obtained  the  evidence  of  other  physi- 
cians and  surgeons  who  would  have  testified 
to  the  existence  of  a  rupture  from  a  mere 
external  examination.  There  is  nothing  in 
the  record  to  suggest  that  such  testimony 
could  have  been  obtained,  but,  even  If  so, 
for  the  reasons  already  stated,  it  would  have 
been  no -sufficient  substitute  for  the  testi- 
mony of  the  surgeon,  which  obviously  could 
only  have  been  procured  after  the  operation. 
An  objection  is  also  made  to  the  granting 
of  the  motion  for  a  new  trial  upon  the  ground 
that  the  court  had  no  right  to  consider  the 
affidavit  of  the  surgeon,  for  the  reason  that 
it  related  to  a  fact  that  was  not  known  to 
the  plaintiff,  and  could  not  have  been  known 
to  any  one,  at  the  time  the  motion  for  a 
new  trial  was  filed.  The  argument  is  that, 
when  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  is  filed,  it  must 
be  taken  to  refer  to  evidence  that  has  al- 
ready been  discovered  at  that  time,  and  can- 
not be  supported  by  evidence  of  matters 
afterwards  developed;  that,  unless  this  is 
true,  a  defeated  litigant  may  utilize  upon 
such  a  motion  new  evidence  discovered  after 
the  expiration  of  the  trial  term,  whereas  the 
statute  contemplates  that  such  evidence  can 
only  be  made  available  by  an  independent  ac- 
tion under  section  310  of  the  Civil  Code.    If 


the  motion  for  a  new  trlail  were  required  to. 
be  verified  by  affidavit  when  filed,  there 
might  be  good  ground  for  this  contention. 
The  statute,  however,  imposes  no  such  re- 
quirement, and  no  reason  is  apparent  why 
one  who  has,  within  proper  time,  that  is — 
before  the  expiration  of  the  term — ffied  a  mo- 
tion for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  may  not  at  the  hearing 
present  any  matters  pertinent  to  the  issue, 
whether  they  came  to  his  knowledge  before 
or  after  the  filing  of  the  motion,  or  before  or 
after  the  close  of  the  term.  Werner  v.  Ed- 
miston,  24  Kan.  147;  Railroad  Co.' v.  Gaston, 
67  Kan.  217,  72  Pac.  777. 

Complaint  is  also  made  of  an  instruction 
given  by,  the  court  which  was  correct  as  a 
general  proposition  of  law,  and  unobjection- 
able as  applied  to  one  feature  of  the  evi- 
dence, but  which  might  naturally  have  been 
understood  by  the  Jury  to  have  had  refer- 
ence to  an  entirely  different  matter,  in  which 
event  it  would  have  been  misleading  and 
highly  prejudicial.  The  failure  to  so  limit 
the  language  of  the  instruction  as  to  guard 
against  such  possible  misapprehension  was  a 
manifest  Inadvertence.  It  Is  not  necessary 
to  determine  whether  such  omission  would 
of  itself  require  a  reversal,  since  that  result 
follows  from  the  conclusion  already  announ- 
ced with  relation  to  the  motion  for  a  new 
trial 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.    All  the  Justices  concurring. 


(71  Kan.  61>) 
MORRIS  V,  BIRD  et  at. 
(Supreme  Court  of  Kansas.     June  10.  1905.) 
Tax  Deed— Issuance  to  Assignee'. 

Before  a  county  clerk  is  authorized  to  is- 
sue a  tax  deed  to  the  assignee  of  a  tax-sale 
certificate;  the  assignment  must  be  indorsed  on 
the  certificate  or  attached  thereto;  and  a  tax 
deed  issued  to  one  other  than  the  original  bold- 
er of  the  tax-sale  certificate,  that  does  not  show 
an  assignipent  of  the  certificate  to  such  person, 
is  void  on  its  face. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Lincoln  County; 
B.  R,  Rees,  Judge.  .     . 

Action  by  Fred  Ii.  Morris  against  George 
Vf.  Bird  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

Daughters  &  Story  and  G.  M.  Weeks,  for 
plaintiff  in  error.  F.  H.  Dunham,  for  de- 
fendants in  error. 

GREENE,  J.  This  was  an  action  to  re- 
cover the  possession  of  certain  property  to 
which  the  defendants  claim  title  under  a 
tax  deed  issued  to  their  grantor,  Etta  I^ 
Minx,  which  had  been  of  record  more  than 
five  years.  The  plaintiff  claimed  that  the 
deed  was  void  on  its  face,  but  the  court  held 
otherwise,  and  rendered  Judgment  for  de- 
fendants.   Plaintiff  prosecutes  error. 

Several  questions  were  argued,  which,  with 
the  views  entertained  by  the  court,  need  not 
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be  decided.  The  controlling  and  decisive 
question  Is,  -was  the  tax  deed  Issued  by  the 
county  clerk  to  Etta  I>.  Minx,  the  grantor 
of  the  defendants,  void  on  Its  face?  The 
deed,  after  formally  setting  out  ail  the  nec- 
essary preliminaries  up  to  and  including  the 
issuance  of  the  tax-sale  certificate  to  P.  B. 
Moss,  contains  the  following  recital:  "And 
whereas,  the  said  P.  E.  Moss  did,  on  the  2ud 
day  of  September,  A.  D.  1891,  duly  assign 
the  several  certlflcatea  of  the  sale  of  the 
said  several  parcels,  tracts  and  lots  of  prop- 
erty aforesaid,  and  all  his  rights,  title  and 
interest  to  said  property  to  L.  A.  Biggs  and 

L.  A.  Biggs  did  assign and  the  Topeka 

Commercial  Security  Co.  did  assign  to  Etta 
Minx;  and  whereas,  the  subsequent  taxes 
of  the  year  1891,  and  for  the  year  1892,  and 
for  the  year  1893,  amounting  for  each  of 
said  years,  respectively,  on  each  of  said  par- 
cels, tracts  and  lots  as  hereinbefore  num- 
bered and  described  as.  follows:  On  that 
numbered  1,  for  the  year  1891,  $17.47;  for 
1892,  $9.70;  for  1893,  $9.45,  having  been 
paid  by  the  assignee,  as  provided  by  law; 
And  whereas,  three  years  have  elapsed  since 
'the  date  of  said  sale,  and  none  of  said  prop- 
erty has  been  redeemed  therefrom  as  pro- 
vided by  law,  the  said  unredeemed  real  prop- 
erty having  l>een  advertised  and  notice  given 
that  it  would  be  conveyed  unless  redeemed 
by  a  certain  day  named,  said  advertisement 
and  notice  having  \xen  made  In  substantial 
conformity  with  all  the  requisitions  of  the 
statute  in  such  cases  made  and  provided." 
It  will  be  observed  that  the  deed  does  not 
show  to  whom  L.  A.  Biggs  assigned  the  tax- 
sale  certificate,  or  that  he  assigned  if  to  any 
person.  It  recites  that  the  Topeka  Com- 
mercial Security  Company  assigned  the  cer- 
tificate to  Etta  L.  Minx.  There  is,  however, 
no  recital  that  the  certificate  had  been  as- 
signed to  the  Topeka  Commercial  Security 
Company,  or  that  it  had  any  title  thereto. 
By  the  provisions  of  section  7648  of  the 
General  Statutes  of  1901,  the  transfer  of  a 
tax-sale  certificate  must  be  made  by  a  writ- 
ten assignment  indorsed  upon  the  certificate 
or  attached  thereto,  before  the  clerk  Is  au- 
thorized to  Issue  a  deed  thereto  to  the  person 
In  possession  of  the  certificate.  Clipplnger 
V.  Tuller,  10  Kan.  377.  The  holder  of  a  tax- 
sale  certificate  properly  and  regularly  issued 
has  an  Interest  in  the  real  estate  which 
cannot  be  transferred  by  a  mere  delivery  of 
the  certificate.  In  order  to  pass  such  in- 
terest, under  our  statute,  the  assignment 
must  be  in  writing.  In  Smith  v.  Todd,  55 
Wis.  459,  13  N.  W.  488,  the  court,  in  passing 
upon  a  statute  which  provided  that  a  tax 
certificate  "may  be  assigned  by  the  pur- 
chaser by  writing  his  name  in  blank  on  the 
back  thereof,  and  by  the  county  treasurer  or 
the  county  clerk  in  like  manner,  with  his 
ofBcial  character  added,  or  any  person's  in- 
terest therein,  may  be  transferred  by  a  writ- 
ten assignment  Indorsed  upon  or  attached  to 
the  same,"  it  was  held  that  "the  county 


clerk  has  no  authority  to  issue  a  tax  deed 
to  the  second  assignee  of  a  tax  certificate 
whose  assignment  is  not  indorsed  thereon  or 
attached  thereto."  On  page  4G4  of  55  Wis., 
page  490  of  13  N.  W.,  the  court  said:  "There 
can  be  no  question  that  the  tax  deed  so  is- 
sued and  executed  in  violation  of  law  is  ab- 
solutely void.  Tax  proceedings  by  which  the 
owner  of  land  may  be  divested  of  his  title 
must  be  strictly  in  accordance  with  the  law. 
The  authority  of  the  county  clerk  to  Issue 
a  tax  deed  must  be  found  In  the  statute,  or 
it  does  not  exist  at  all,  and  the  deed  he  ex- 
ecutes without  such  authority"  conveys  no 
title."  These  decisions  appear  to  cover  the 
precise  question  raised  by  the  plaintiff  lu 
error.  The  other  errors  complained  of  are 
those  occurring  at  the  trial,  and  they  will 
probably  not  occur  on  a  retrial  of  the  case. 
The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings.  All  the 
Justices  concurring. 


(71  Kan.  CS) 
RILBX  V.  ALLEN. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

1.  Appeai>-Review— Findings   of   Pact. 

A  finding  of  fact  which  is  not  specifically 
attacked  in  this  court  will  ordinarily  be  as- 
sumed to  be  correct,  although  exception  was 
taken  to  It  in  the  trial  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  |§  4256-4201.] 

2.  Specific  Peefobmancb— Estoppel. 

Where  a  contract  is  made  for  the  convey- 
ance of  a  tract  of  land,  and  it  develops  that 
the  title  is  defective,  an  unconditional  and  final 
refusal  by  the  purchaser,  with  a  full  knowledge 
of  the  facts,  to  accept  the  only  title  the  seller 
is  able  to  convey,  will  preclude  him  from  after- 
wards maintaining  an  action  for  the  specific 
performance  of  the  contract. 

[Bid.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  $  13.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Smith  County; 
B.  M.  Piekler,  Judge. 

Action  by  U.  G.  Riley  against  Rozenah 
Allen.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    AlHrmed. 

C.  V.  Ebersteln  and  Mahin  &  Mahin, 
for  plaintiff  in  error.  J.  T.  Reed,  for  defend- 
ant in  error. 

MASON,  J.  U.  G.  Riley  brought  an  ac- 
tion against  Rozenah  Allen  to  compel  the 
specific  performance  of  a  contract  to  con- 
vey to  him  a  tract  of  land  owned  by  her. 
He  was  denied  relief,  and  prosecutes  error. 

The  pleadings  and  evidence  show  that 
negotiations  were  had  between  the  plaintiff 
and  the  defendant  with  regard  to  the  prop- 
erty, which  plaintiff  claims  resulted  in  a 
valid  contract  for  the  conveyance  to  him  of 
a  perfect  title  thereto  for  $2,000;  that  a 
warranty  deed  to  the  land  In  the  usual  form, 
containing  no  exception  or  reservation,  was 
sent  by  the  defendant  to  a  bank,  to  be  de- 
livered to  the  plaintiff  upon  the  payment  by 
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bim  of  the  purchase  price;  that  a  tenant  was 
then  In  possession  of  the  land  under  a  valid 
lease  for  the  ensuing  season,  which  had  been 
entered  Into  before  the  negotiations  for  Its 
purchase  were  begun.  Among  other  findings 
of  fact,  the  court  made  the  following:  "The 
court  finds  that  the  plaintiff  was  in  full  pos- 
session of  all  the  facts  while  the  deed  was 
yet  at  the  bank,  and  with  such  knowledge 
refused  to  accept  the  deed  because  of  the 
fact  that  he  had  found  there  was  a  renter 
on  the  place,  and  that  afterwards,  after  she 
(the  defendant]  had  taken  the  deed  from 
the  bank  under  the  belief  that  he  would  not 
pay  the  |2,000  so  long  as  the  renter  was 
on  the  place,  he,  after  the  deed  bad  been 
taken  away,  reconsidered  the  matter,  went 
to  the  bank,  and  made  the  alleged  tendei;." 
The  tender  referred  to  was  an  offer  to  pay 
the  full  amount  of  the  purchase  price  In  ex- 
change for  the  deed.  A  motion  for  a  new 
trial  was  filed,  setting  out,  among  other 
grounds,  that  tlie  findings  were  not  support- 
ed by  the  evidence,  and  the  plaintiff  In  error, 
in  the  statement  of  the  case  in  his  brief, 
asserts  that  some  of  the  findings 'were  of 
that  character;  adding:  "We  will  discuss 
the  erroneous  findings  under  the  argument  in 
this  brief,  and  point  out  to  the  court  where- 
in we  think  the  findings  were  not  supported 
by  the  evidence." 

In  the  assignments  of  error  two  findings 
are  specifically  challenged,  neither  of  them 
being  the  one  Just  quoted.  Nowhere  in  the 
brief  is  an  attack  made  upon  the  correctness 
of  this  particular  finding.  Under  these  cir- 
cumstances it  must  be  .accepted  as  true. 
So  accepted  and  considered  in  connection 
with  th^  undisputed  facts.  It  requires  an  af- 
firmance of  the  judgment.  No  question  is 
raised  as  to  the  good  faith  of  the  lease,  nor 
is  there  anything  In  the  record  to  suggest 
that  the  defendant  could  by  any  means  with- 
in her  power  have  Induced  or  compelled  the 
tenant  to  forego  his  rights  under  It.  The 
defendant,  therefore,  was  unable  to  give  to 
the  plaintiff  immediate  possession,  or  to  con- 
vey to  him  title  to  the  land  otherwise  than 
in  subjection  to  the  rights  of  the  tenant  un- 
der the  lease.  Assuming  that  fe  valid  cout 
tract  had  been  made  for  the  conveyance  of 
the  land  without  reservation,  the  plaintiff 
doubtless  bad  a  right  to  accept  the  deed  and 
look  to  the  defendant  upon  her  warranty  for 
compensation  for  any  loss  he  might  sustain 
through  not  being  able  to  obtain  immediate 
possession;  or  he  might  have  demanded  an 
abatement  in  the  purchase  price  in  an 
amount  suitable  for  that  purpose.  But  he 
also  had  a  right  to  refuse  to  make  the  pur- 
chase at  all,  owing  to  the  defendant's  In- 
ability to  carry  out  his  part  of  the  contract. 
In  refusing  with  a  full  knowledge  of  the 
facts  to  accept  the  only  title  It  was  possible 
for  the  defendant  to  convey,  he  In  effect  elect- 
ed to  avail  himself  of  the  right  to  decline 
to  carry  out  the  agreement,  and  thereby 
abandoned  the  right  to  require  such  perform- 


ance as  the  defendant  was  able  to  make, 
with  compensation,  and  could  not  be  re- 
stored to  it  by  a  change  of  policy  made  upon 
reconsideration  of  the  matter  after  the  deed 
had  been  withdrawn  from  the  bank. 

A  mere  delay  for  a  reasonable  time  to 
complete  the  ^ansaction,  pending  negotia- 
tions for  an  adjustment  of  the  difference  that 
had  arisen  would  not  have  had  this  effect, 
but  the  finding  of  the  court  means  more  than 
this.  It  fairly  implies  a  definite  and  final 
refusal  on  the  part  of  the  plaintiff  to  accept 
anything  less  than  the  very  thing  contracted 
for — a  full  and  absolute  title.  That  this  in- 
terpretation does  no  injustice  to  the  plaintiff 
Is  further  shown  by  this  language  used  in 
his  own  brief:  "The  most  that  can  be  said 
under  the  evidence  is  that  plaintiff  refused 
to  accept  a  modification  of  the  contract  by 
making  it  subject  to  the  rights  of  the  tenant 
in  possession.  He  was  ready  and  Willing 
at  all  times  to  carry  out  the  original  con- 
tract in  every  detail,  and  because  he  refused 
to  take  the  land  Incumbered  by  the  lease 
the  court  seemed  to  think  he  had  rescinded 
the  contract  as  made."  The  court  had  no 
power  to  make  an  effectual  decree  for  the 
conveyance  of  the  title  contracted  for  by  the 
plaintiff,  and  therefore  properly  refused  to 
do  so.  26  A.  &  E.  Ency^.  of  I>.  (2d  Ed.) 
40;  Peters  v.  Van  Horn  (Wash.)  79  Pac. 
1110.  The  plaintiff  by  bis  prior  conduct  was 
estopped  to  demand  a  modified  performance 
of  the  contract  Milmoe  v.  Murphy  (N.  J. 
Err.  &  App.)  56  Atl.  292. 

These  considerations  require  an  affirmance 
of  the  judgment,  and  render  It  unnecessary 
to  discusf  the  assignments  of  error  in  detail. 
No  question  has  been  presented  regarding 
the  right  of  plaintiff  to  recover  damages. 

The  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 

(71  Kan.  570) 

KIXGSBURY   V.    FIRST   NAT.   BANK   OF 

SMITH  CENTER. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 
Bankruptcy— Illegal  Pbefebences. 

The  mere  fact  that  an  insolvent  debtor 
pays  one  creditor  in  full  is  not  of  itself  evi- 
dence of  an  intention  on  his  part  to  hinder, 
delay,  or  defraud  other  creditors,  within  the 
meaning  of  clause  "e"  of  section  67  of  the 
National  Bankruptcy  Act  of  July  1,  1898,  c. 
.541,  30  Stat.  564  [U.  S.  Comp.  St.  1901.  p. 
3449],  providing  for  tlie  avoidance  of  transferx 
made  with  such  purpose. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Smith  County; 
R.  M.  Pickler,  Judge. 

Action  by  A.  S.  Kingsbury,  trustee  In  batik- 
ruptcy  of  Gus  Wittelshofer,  against  the  First 
National  Bank  of  Smith  Center.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Mahln  &  Mahin  and  Karnes,  New  &  Kraut- 
hoff,  for  plaintiff  In  error.  U  C.  Uhl  and 
D.  M.  Relihan,  for  defendant  in  error^ 
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MASON,  3.  A.  S.  Eingsbnry,  as  trustee 
In  bankruptcy  of  the  estate  of  Gns  Wlttels- 
taofer,  brought  an  action  against  the  First 
National  Bank  of  Smith  Center  to  recoyer 
the  amount  of  a  payment  made  by  Wittels- 
hofer  to  the  bank  in  satisfaction  of  a  pre- 
existing debt  less  than  four  months  prior 
to  the  filing  of  the  petition  in  bankruptcy 
against  him.  A  demurrer  to  the  plaintiffs 
evidence  was  sustained,  and  be  prosecutes 
error. 

The  payment  -was  attacked  upon  two 
grounds:  (1)  That  the  bank  had  reasonable 
cause  to  believe  that  Wittelshofer  intended 
thereby  to  give  it  a  preference;  and  (2)  that 
the  payment  was  made  with  the  intent  and 
purpose  on  the  part  of  Wittelshofer  to  hinder, 
delay,  or  defraud  his  other  creditors,  or  a 
part  of  them.  It  is  Conceded  that  the  evi- 
dence failed  to  sustain  the  first  of  these 
grounds,  and  It  remains  only  to  determine 
whether  this  is  also  true  as  to  the  second. 
Plaintiff  in  error  invokes  the  doctrine  of 
Sherman  v.  Luckhardt,  67  Kan.  682,  74  Pac. 
277,  that  it  is  sufficient  to  show  a  fraudulent 
purpose  on  the  part  of  the  bankrupt  alone, 
without  bringing  knowledge  of  it  home  to 
the  bank.  This  proposition  is  not  disputed 
by  the  defendant  in  error,  and,  as  there  is 
no  substantial  conflict  In  the  testimony,  the 
Inquiry  Is  merely  whether  the  facts  of  the 
case  warranted  an  inference  that  Wittels- 
hofer intended  by  the  payment  of  his  debt 
to  the  bank  to  binder,  delay,  or  defraud  his 
other  creditors.  Briefly  summarized,  they 
were  as  follows:  Wittelshofer  was  a  mer- 
chant at  Smith  Center.  His  stock  was  worth 
from  $6,000  to  $8,000.  He  owned  no  other 
property.  He  owed  the  bank  a  debt  of  $4,- 
568,  which  was  past  due;  and  he  owed  other 
debts,  some  of  them  for  merchandise, 
amounting  to  $3,832.  He  sold  his  entire  stock 
of  goods  for  $6,218,  receiving  in  imyment  a 
check  on  the  defendant  bank  for  that  amount 
He  took  the  check  to  the  bank,  and  presented 
it  for  payment  The  cashier  mentioned  that 
be  was  owing  the  bank,  and  asked  if  he 
should  take  the  amount  out  of  the  check. 
Wittelshofer  asked  If  he  might  not  pay  half 
of  his  debt  then  and  let  the  remainder  stand. 
The  cashier  refused  to  accede  to  this  and 
retained  the  entire  amount  of  the  bank's 
claim,  paying  in  cash  the  difference — $1,650. 
Wittelshofer  spent  all  this  amount  excepting 
about  $500,  which  he  turned  over  to  his  trus- 
tee in  bankruptcy.  There  is  nothing  in  these 
circumstances  to  warrant  an  inference  that 
AVIttelshofer,  in  paying  the  bank,  intended 
to  hinder,  delay,  or  defraud  his  other  cred- 
itors, unless  any  preferential  payment  by 
an  insolvent  can  be  deemed  evidence  of  a 
purpose  to  hinder  or  delay  creditors  because 
Its  necessary  consequence  is  to  reduce  the  es- 
tate to  which  they  must  look  for  payment 
Such  Inference,  however,  is  not  permissible. 
The  expression,  "with  intent  to  hinder,  de- 
lay, or  defraud"  creditors,  is  used  in  the 
bankruptcy  act  with  the  meaning  given  to  it 


In  statutes  declaratory  of  the  common  law 
against  fraudulent  conveyances.  Oithens  v. 
ShIfBer  (D.  O.)  112  Fed.  506;  5  Oyc.  288. 
Under  such  statutes  the  mere  fact  that  an 
insolvent  debtor  pays  one  creditor  In  full 
raises  no  presumption  of  an  intention  on  his 
part  to  hinder,  delay,  or  defraud  the  others. 
"A  failing  or  insolvent  debtor,  unrestrained 
by  statute,  may  prefer  and  pay  one  or  more 
of  his  creditors,  and  such  conveyance  will 
be  upheld  if  the  debt  thus  satisfied  is  bona 
fide,  its  amount  not  materially  less  than  the 
fair  and  reasonable  value  of  the  property 
conveyed,  and  the  payment  of  the  debt  is 
the  sole  consideration,  and  no  use  or  benefit 
is  secured  or  reserved  to  the  debtor.  In  such 
case  the  inquiry  should  be  directed  to  the 
bona  fides  of  the  debt,  the  sufficiency  of  the 
consideration,  and  the  reservation  of  a  benefit 
to  the  debtor.  If  the  transaction  is  not  as- 
sailable on  some  one  of  these  grounds,  fraud 
has  no  room  for  operation,  and  this  though 
the  effect  of  the  preference  is  the  hindrance 
and  delay  of  all  the  other  creditors  of  the 
debtor,  or  the  deprivation  of  all  possibility 
of  their  payment  from  his  present  assets." 
14  A.  &  E.  Encyc.  of  L.  (2d  Ed.)  226.  "In- 
convenience  to  creditors  may  result  from  a 
conveyance  that  is  fair  as  well  as  from 
one  that  is  fraudulent,  for  every  disposition 
of  a  debtor's  property,  however  valuable 
the  consideration  and  honest  the  motive,  di- 
minishes the  fund  out  of  which  payment  of 
bis  liabilities  can  be  enforced.  Hence  the 
validity  of  the  conveyance  is  to  be  deter- 
mined not  by  its  effect,  but  by  the  intention 
with  which  It  Is  made."  Same,  p.  266.  If 
the  present  case  were  otherwise  doubtful, 
the  manner  in  which  the  payment  was  made 
by  Wittelshofer  to  the  bank  would  go  far 
to  support  the  conclusion  reached  by  the  trial 
court. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(71  Kan.  873) 
BEARD  Y.  ROWLAND  et  al. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

PAETNEBSniP— PbOFIT   SHABINO. 

One  is  not  necessarily  a  partner  because 
of  an  agreement  that  be  diall  share  in  the 
profit.    , 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent.  Dig.  Partnership,  f§  15-28.] 

Error  from  District  Court,  Lyon  County; 
Dennis  Madden,  Judge. 

Action  between  Arthur  C.  Beard  and 
Charles  W.  Rowland  and  another,  partners. 
Judgment  was  adverse  to  Beard,  and  he 
brings  error.    Affirmed. 

Kellogg  &  Madden,  for  plaintiff  in  error. 
Lambert  &  Hugglns,  for  defendant  in  error. 

PER  CURIAM.  The  Judgment  in  this 
case  depends  upon  the  interpretation  to  be 
given  to  a  written  agreement.  The  only  ar- 
gument In  favor  of  the  position  that  the 
agreement  created  a  partnership  is  the  fact 
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that  the  earnings  of  a  certain  business  were 
to  be  applied  to  the  porehase  of  property 
which,  when  ultimately  acquired  by  .two  of 
the  parties,  was  to  l>e  divided  by  them  with 
the  third.  It  is  not  true,  however,  that  profit- 
sharing  is  the  unfailing  test  of  the  existence 
of  a  partnership  relation.  While  it  may  be 
one  of  the  tests,  it  may  be  controlled  by  oth- 
er considerations.  Sbepard  v.  Pratt,  16, Kan. 
209.  ^  careful  scrutiny  of  all  the  terms  of 
this  writing  in  the  light  of  the  chrcumstances 
and  surroundings  of  the  parties  when  it  was 
made  leads  to  the  conclusion  that  the  division 
of  property  contemplated  was  intended  to  be 
a  remuneration  for  services  in  addition  to 
the  salary  agreed  upon.  Therefore  the  Judg- 
ment of  the  district  court  is  affirmed. 


(71  Kan.  <33) 

BNLOW  V.  HAWKINS. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

1.  ToBTS— Damages. 

One  who  comniits  a  tortious  act  is  liable 
for  the  injury  and  loss  which  are  the  natural 
and  prolmble  result  of  his  wrongful  act 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Damages,  §{  37,  55-57.] 

2.  Same. 

Where  shocked  com  is  purchased  to  be 
fed  to  a  herd  of  cattle,  and  it  is  subsequently 
wrongfoily  destroyed  by  the  vendor  at  a  time 
when  feed  of  that  character  cannot  l)e  obtained 
in  that  section  of  the  country,  the  wrongdoer 
is  liabie  not  only  for  the  property  destroyed, 
but  also  for  the  direct  and  immediate  conse- 
quences of  the  wrongful  destruction  of  the  corn. 

3.  Saice— Evidence. 

It  appeariDg  that  those  accustomed  to 
feeding  and  handling  cattle  can  estimate  with 
reasonable  certainty  the  injury  and  shrinkage 
in  weight  sustained  by  cattle  on  account  of 
clianging  the  feed  given  them  frota  the  shocked 
com  to  straw,  cane,  and  like  fodder,  such  tes- 
timony was  properly  considered  in  measuring 
the  damages  caused  by  the  wrongdoer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  H  2283,  2266,  2358.] 

(Syllabus  by  the  Court) 

Brror  from  Wstrict  Court,  Edwards  CJoun- 
ty;  Chaa.  E.  Lobdell,  Judge. 

Action  by  Mlley  Hawkins  against  A.  En- 
low.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

W.  N.  Beezley  and  D.  A.  Banta,  for  plain- 
tiff in  error.  F.  Dumont  Smith  and  A.  0. 
Dyer,  for  defendant  In  error. 

JOHNSTON,  0.  J.  This  was  an  action  by 
Miley  Hawkins  to  recover  from  A.  E}nlow 
$3,000  as  damages  for  the  malicious  destruc- 
tion of  com.  In  ills  petition  Hawkins  al- 
leges that  in  Septemt>er,  1902,  be  purchased 
75  acres  of  standing  com  from  Enlow  and 
another,  to  be  cut  and  shocked  upon  the 
land  where  it  was  grown,  there  to  remain 
as  late  as  April  15,  1908.  It  was  purchased 
by  Hawkins  for  the  purpose  of  winter  feed- 
ing 500  head  of  cattle,  which  be  owned,  and 
Enlow  knew  the 'purpose  for  which  the  pur- 
diase  was  made;,    Hawkins  cut  and  shocked 


the  com,  which  was  of  the  value  of  $1,000, 
and  it  was  standing  on  the  land  on  March 
3,  1903,  when  £}nlow  willfully  and  malicious- 
ly tore  down  the  sho<^8,  threw  them  into 
the  road,  and  totally  desti-oyed  them,  thus 
occasioning  a  loss  of  $1,000.  It  is  further  al- 
leged that  by  reason  of  the  destruction  of  the 
com  the  plaintiff  was  unable  to  continue  the 
feeding  of  his  cattle,  and  as  a  result  there- 
of, and  of  the  change  of  feed,  the  cattle 
shrank  greatly  in  weight  and  were  depreciat- 
ed in  value,  by  which  be  sustained  a  loss  of 
$2,000.  Enlow  admitted  the  purctiase  of  the 
c<HTi,  but  denied  the  other  averments,  and 
especially  that  there  was  an  agreement  that 
the  corn  might  stand  on  the  land  for  the  pe- 
riod stated  by  Hawkins;  and  he  also  alleged 
that  Hawkins  had  caused  bim  loss  by  the 
manner  in  which  be  had  used  the  lanA  on 
which  the  com  was  shocked.  At  the  trial 
the  jury  awarded  Hawkins  damages  in  the 
sum  of  $400,  and  In  answer  to  special  ques- 
tions stated  that  $165  of  that  amount  was 
damages  for  the  com  destroyed,  and  that 
$235  was  allowed  as  shrinkage  of  the  cattle. 
The  record  does  not  show  that  it  contains  all 
of  the  evidence  received,  or  the  instructions 
given  by  the  court,  and  hence  some  of  the 
questions  discussed  are  not  open  for  consid- 
eration. Sufficient  Is  Included,  however,  to 
raise  the  question  whether  the  shrinkage 
and  loss  of  growth  In  the  cattle,  resulting 
from  the  wrongful  destruction  of  the  feed 
purchased  for  them.  Is  proximate  and  recov- 
erable. According  to  the  averments  of  the  pe- 
tition, the  basis  of  the  action  was  more  than 
a  violation  of  contract  It  was  a  malicious 
tort,  and  in  such  actions  the  wrongdoer  is 
liable  for  the  direct  and  immediate  conse- 
quences of  his  wrongful  act  It  appears  that 
the  shocked  com  was  of  good  quality,  and 
that  such  feed  could  not  be  obtained  in  that 
region  of  the  country  in  that  season  of  the 
year.  Straw  and  other  fodder  were  found 
and  substituted  for  the  shocked  com  which 
was  destroyed,  but  the  cattle  did  not  relish 
the  change  of-  feed,  and  the  result  was  a 
stunting  of  the  growth  and  a  shrinkage  of 
weight.  Witnesses  who  were  in  the  cattle 
business  stated  that  the  shrinkage  and  loss 
occasioned  by  such  a  change  of  feed  could 
be  fairly  well  mea'sured  by  those  accustomed 
to  feeding  cattle,  and  they  undertook  to 
state  the  extent  of  the  injury  and  loss  to  the 
Hawkins  cattle.  The  testimony  was  compe- 
tent, and  the  damages  sustained  by  the 
wrong  of  EJnIow  recoverable.  The  loss  was 
the  direct  and  immediate  consequence  of  his 
tortious  act,  and  one  which  could  have  been 
reasonably  anticipated.  Hoge  v.  Norton,  22 
Kan.  374,  has  characteristics  of  its  own, 
but  the  governing  principle  of  that  case  ap- 
plies here.  There,  under  an  attachment 
wrongfully  obtained,  cattle  were  taken  from 
a  range  where  they  had  been  kept,  and  pla- 
ced in  charge  of  a  herder  on  another  range, 
where  the  feed  and  water  were  not  good, 
and  l)ecause  of  the  chamii^^bej^^/^i^^vJ^C 
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make  tbe  growth  and  Increase  in  weight 
which  cattle  would  ordinarily  make  If  left 
npon  a  range  to  which  they  were  wonted, 
free  from  worry,  with  good  feed  and  water, 
such  as  they  had  on  tbe  range  where  they 
had  been  previously  kept;  and  the  holding 
was  that  the  loss  sustained  was  the  direct 
result  of  the  wrongdoing,  and  that  it  was 
so  certain  in  character  as  to  be  susceptible 
of  measurement  Judge  Brewer,  who  deliv- 
ered the  opinion,  remarked  tliat:  "Of  course, 
absolute  certainty  is  not  attainable,  as  in 
casting  up  the  figures  of  an  account;  but 
nevertheless  there  are  certain  laws  of  feed- 
ing and  growth,  well  understood  among  cat- 
tlemen, and  whose  results  work  out  with 
sufficient  certainty  for  business  calculations 
and  Judicial  investigations.  The  raising  of 
cattle  for  market  has  been  an  extensive  and 
ofttimes  profitable  business  In  this  state;  and 
it  would  be  strange  If  one  could  wrongfully 
take  from  the  owner  a  herd  of  cattle,  remove 
them  to  a  poorer  range,  feed  them  on  inferior 
food,  and  so  treat  them  that  during  the  grow- 
ing season  they  do  not  grow  at  all,  and  then 
at  Its  end  return  them,  saying,  as  did  the 
imfalthful  servant  in  the  parable  who  re- 
turned the  single  talent  without  increase, 
'Lo!  there  thou  hast  that  Is  thine,'  and  still 
be  under  no  liability  to  respond  in  damages 
to  such  owner.  We  do  not  think  the  law 
so  deficient.  It  seems  clear  that  the  owner 
is  damaged,  that  tbe  damages  may  be  deter- 
mined to  a  reasonable  certainty,  and  that 
the  wrongdoer  is  bound  to  make  good  the 
damages."  There  the  cattle  were  wrongfully 
taken  from  their  accustomed  feed,  and  here 
the  accustomed  feed  was  wrongfully  taken 
from  the  cattle.  In  that  case  there  was  only 
a  retarding  of  the  growth  of  the  cattle,  while 
in  the  present  case  there  was,  In  addition  to 
a  checking  of  growth,  an  actual  shrinkage 
In  weight.  In  either  case  the  loss  was  the 
natural  consequences  of  the  tortious  act, 
and  men  who  have  experience  in  raising  and 
feeding  cattle  can  determine  the  resulting 
loss  with  reasonable  certainty. 

As  tending  to  sustain  the  rule  of  the  Hoge- 
Norton  Case,  see  the  Western  News  Co.  v. 
Wllmarth,  33  Kan.  510,  6  Pac.  78C;  Heatwole 
V.  Gorrell,  35  Kan.  892,  12  Pac.  135;  Brown 
V.  Hadley,  43  Kan.  267,  23  Pac.  492;  Town 
Co.  V.  Lincoln,  56  Kan.  145,  42  Pac.  706; 
Gas  Co.  V.  Glass  Co.,  56  Kan.  614,  44  Pac. 
621;  States  v.  Durkln,  65  Kan.  101,  68  Pac. 
1091;  McAfee  v.  CrofCord,  13  How.  (U.  S.) 
447,  14  L.  Ed.  217;  Chapman  v.  Klrby,  40 
111.  211;  Mann  v.  Taylor,  78  Iowa,  355,  43 
N.  W.  220;  Hawthorne  v.  Slegel,  88  Cal.  159, 
25  Pac.  1114,  22  Am.  St.  Rep.  291;  Derry  v. 
Flitner,  118  Mass.  191;  Miller  v.  Railway 
Co.,  90  Mo.  389,  2  S.  ^.  439;  13  Cyc.  28; 
8  A.  &  E.  Encyc.  of  L.  (2d  Ed.)  5S8.  If  feed 
of  the  same  kind  could  have  been  purchased 
in  that  section  of  the  country,  a  different 
measure  of  damages  would  have  been  appli- 
cable. It  was  the  duty  of  Hawkins  to  ar- 
rest or  reduce  the  loss  consequent  on  the 


wrong  of  Enlow,  and  the  testimony  tends 
to  show  that  he  procured  the  best  feed  that 
could  be  had  In  that  region. 

The  extent  of  the  loss,  as  well  as  some  oth- 
er disputed  questions,  cannot  be  considered, 
since  it  does  not  appear  that  all  the  testi- 
mony upon  which  the  findings  and  verdict 
are  based  Is  betore  the  court. 

We  find  nothing  substantial  in  the  objec- 
tions to  the  rulings  on  evidence  or  to  tbe  In- 
structions of  the  court.  The  Judgment  will 
therefore  be  affirmed.  All  the  Justices  con- 
curring. 

(71  Kan.  870) 
BATEMAN  v.  ATCHISON,  T.  &  S.  F.  BY. 

CO. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

Injubt    to    EiiPLorfi  — Negligence  —  Evi- 
dence. 

Though  the  stopping  of  an  oil  can  by  the 
master  with  waste  instead  of  the  usual  cap  is 
the  cause  of  injury  to  an  employe,  recovery 
cannot  be  had  in  tbe  absence  of  evidence  of 
negligence. 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;   Wm.  G.  Holt,  Judge. 

Action  by  Percy  A-Bateman  against  the 
AtchlBon,  Topeka  &  Santa  F6  Bailway  Com- 
pany. Judgment  for  defendant.  Plaintiff 
brings  error.    Affirmed. 

Herrlck  &  Allen,  for  plaintiff  in  error. 
A.  A.  Hurd,  O.  J.  Wood,  and  Angevlne  & 
Chibbison,  for  defendant  in  error. 

PER  CURIAM.  In  this  case  there  is  no 
evidence  that  the  method  provided  for  filling 
torches  was  not  a  reasonably  safe  one  un- 
der tbe  conditions  existing  in  the  defend- 
ant's roundhouse.  There  is  no  erldoice  that 
it  was  unsafe  under  the  method  of  conduct- 
ing the  defendant's  business  to  leave  oil 
drippings  exposed  in  the  pan  provided  to 
catch  them.  This  fact  is  not  even  adverted 
to  anywhere  in  the  case  as  one  involving  any 
breach  of  duty  to  the  plaintiff.  Much  less 
Is  there  any  evidence  that  it  was  negligence 
to  close  the  top  of  the  oil  can  above  the 
dripping  pan  with  a  piece  of  waste  Instead 
of  a  metal  cap.  Neither  Is  there  any  evi- 
dence that  the  fire  which  started  In  the 
dripping  pan  was  the  fault  of  any  person  con- 
nected with  the  defendant  company,  or  was 
BO  likely  to  occur  that  the  defendant  should 
have  guarded  against  it  by  any  other  means 
than  those  which  were  employed.  And 
there  is  no  evidence  that  the  defendant,  or 
any  of  its  employes,  had  any  reason  to  an- 
ticipate that  It  would  be  necessary  to  re- 
move the  oil  can  suddenly  or  hastily  to  avoid 
the  danger  of  a  fire.  The  argument  of  the 
plaintiff  In  error  contrary  to  certain  of  these 
propositions  is  pure  assumption  and  specu- 
lation, without  any  basis  in  the  testimony, 
and  negligence  must  be  proved  as  a  fact 

Since,  therefore,  so  far  as  the  evidence 
shows,  the  place  was  a  reasonably  safe  one, 
and  the  can,  malnt^^  ^yit,(n^vwas  a 
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reasonably  safe  appliance  in  a  r6sonably  safe 
condition,  .tbe  plaintiff  must  fail,  because 
tbere  is  not  even  a  scintilla  of  evidence  that 
the  employe  Campbell  knew,  or  ougbt  to 
bave  known,  or  by  any  reasonable  exercise 
of  Judgment  could  bare  anticipated,  the  pe- 
culiar result  which  attended  the  handling 
of  the  can.  The  plaintiff's  entire  argument 
is  based  upon  the  fact  that  stopping  tbe  top 
of  tbe  can  with  waste  instead  of  tbe  usual 
cap  was  the  proximate  cause  of  tbe  Injiiry. 
If  so,  it  was  an  injury  occurring  without 
any  breach  of  duty  on  tbe  part  of  the  de- 
fendant, and  the  plaintiff  was  correct  and 
Jast  when  he  reported  to  the  company  that 
it  was  an  accident  for  which  he  blamed  no 
one. 

Tbe  Judgment  of  the  court  below  is  af- 
firmed. 


(71  Kan.  60») 

MATBERRY  t.  BECK  et  al. 
(Supreme  Court  of  Kansas.     June  10,   1905.) 

1.  Deed — ^Dsscbiption  —  Quantity   Convey- 
ed. 

A  description  in  a  deed  of  an  acre  or  other 
definite  quantity  of  land  in  the  comer  of  a  par- 
ticular tract  will  ordinarily  be  held  to  mean  a 
square  acre  in  such  corner;  but  if  other  parts 
of  tbe  description  show  that  a  particular  parcel 
less  in  quantity  and  different  m  form  was  in- 
tended' to  be  described,  the  quantity  mentioned 
will  not  control. 

2.  Same— Exception— (DONBTBTJCTiON. 

Wliere  a  deed  conveying  land,  which  con- 
tained an  exception  of  an  acre  previously  con- 
veyed to  another  out  of  the  northwest  corner 
of  the  tract  mentioned,  and  it  appears  that  the 
part  conveyed  to  such  other  was  fenced,  and, 
although  usually  referred  to  as  an  acre,  was 
only  three-fifths  of  an  acre,  the  exception  will 
be  deemed  to  cover  the  part  actually  conveyed 
to  such  other,  rather  than  a  full  square  acre 
oat  of  the  corner  of  the  tract. 

3.  Same- Latent  Ambiguity  —  Pabol  Evi- 
dence. 

Where  there  is  a  latent  ambiguity  in  the 
description  of  the  land  conveyed  by  deed,  parol 
evidence  may  he  received,  not  to  contradict  the 
instrument,  but  to  explain  the  ambiguity,  and 
to  that  end  testimony  as  to  the  situation  and 
condition  of  the  land  conveyed,  the  circum- 
stances under  which  the  conveyance  was  made, 
and  the  practical  construction  put  upon  the 
conveyance  by  the  parties  may  he  admitted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
<3ent.  Dig.  Evidence,  §§  2094,  2095.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Bourbon  Coun- 
ty;  Walter  L.  Simons,  Judge. 

Action  by  H.  N.  Mayberry  against  Albert 
Beck  and  Alma  Beck.  Judgment  for  defend- 
ants, and  ]?Iaintiff  brings  error.    Affirmed. 

Biddle  &  Lardner,  for  idalntiff  in  error. 
John  v.  McKlnney  and  John  H.  Grain,  for 
defendants  In  error.   ^ 

JOHNSTON,  0.  J.  This  Is  an  action  to  re- 
cover land  in  Boivbon  county,  and  for  coal 
alleged  to  bave  been  token  froin  the  land. 
On  August  13,  1886,  H.  N.  Maylierry  was  the 
owner  of  a  quarter  section  of  land,  and  on 
that  day  be  conveyed  to  the  Mt.  Zion  Moore'a 


Branch  Christian  Church  organization  a 
small  part,  being  12  rods  long  and  8.  rods 
wide,  out  of  the  northwest  corner  of  the 
land,  describing  it  by  metes  and  bounds.  In 
1890. he  executed  a  deed  to  H.  J.  Winter,  con- 
veying the  west  half  of  tbis  quarter  section, 
with  the  reservation,  "except  one  acre  out 
of  the  northwest  comer,  deeded  to  Mount 
ZAon  :Moore's  Branch  Christian  Church.".  In 
1898  Winter  conveyed  tbe  same  land  to  Ida 
Sbeppard,  describing  the  80-acre  tract  with- 
out excepting  from  it  the  church  lot  In  1902 
Sbeppard  conveyed  the  land  to  Alma  Best, 
"except  one  acre  off  the  north'west  quarter, 
deeded  to  Moore's  Branch  Church."  In  mort- 
gages given  on  the  west  half  of  tbe  quarter 
section  the  church  lot  was  excepted  and  des- 
ignated as  one  acre  out  of  the  corner  deeded 
to  the  church  organization.  It  was  shown 
at  tbe  trial  that  the  cburch  lot  was  inclosed 
with  a  stone  fence  and  otherwise  impcoved 
soon  after  it  was  purchased  from  Mayberry, 
and  that  tbe  possession  of  the  Imlance  of  the 
80-acre  tract  was  held  by  his  grantees  after 
he  conveyed  it  in  1896.  He  claims  that  the 
exception  of  one  acre  out  of  the  comer  of 
the  80-acre  tract  sold  to  Winter  reserved  to 
himself  a  square  acre  out  of  that  corner,  and 
that,  as  tbe  church  organization  obtained 
only  three-fifths  of  an  acre,  he  still  owned 
and  was  entitled  to  recover  tbe  remaining 
two-fifths  of  that  acre.  The  defendants  con- 
tend that  tbe  description  in  tbe  deed  mani- 
festly excepted  the  tract  actually  conveyed 
to  tbe  church  organization,  and,  while  that 
was  a  short  acre,  it  was  tbe  particular  ^cre 
or  lot  conveyed  to  tbe  church  organization, 
and  no  more  than  that  was  intended  to  be 
excepted.  The  court  sustained  tbe  conten- 
tions of  the  defendants. 

It  is  true,  as  plaintiff  argues,  that  a  de- 
scription of  an  acre  or  other  definite  quantity 
in  the  comer  of  a  particular  tract  will  ordi- 
narily be  held  to  mean  such  quantity  lying 
in  square  form  in  tbe  corner  named.  -  Stew- 
art V.  Aten's  Lessee,  5  Ohio  St.  260;  Green 
V.  Jordan,  83  Ala.  220,  3  South.  513;  Lego  v. 
Medley,  79  Wis.  211,  48  N.  W.  375,  24  Am. 
St  Rep.  706;  4  A.  &  E.  Encyc.  of  L.  (2d 
Ed.)  792.  If  there  was  nothing  else  in  tbe 
description  to  aid  in  identifying  the  land, 
tbe  plaintiff  would  not  be  without  support  in 
his  contention.  Quantity  is  an  aid,  but  does 
not  control,  in  locating  granted  premises, 
where  there  are  other  things  in  the  descrip- 
tion which  certainly  define  tbe  land  intended 
to  be  conveyed.  Here  there  were  other  fea- 
tures of  tbe  description  which  showed  plainly 
enough  that  it  was  tbe  'intention  to  describe  , 
and  except  a  particular  tract  or  lot  rather 
than  a  particular  quantity,  and,  where  this  is 
true,  mere  quantity  or  acreage  will  not  con- 
trol. Armstrong  v.  Brownfleld,  32  Kan. 
116,  4  Pac.  185;  Kemple  v.  Hllmore,  66  Kan. 
810,  72  Pac.  1100.  Tbe  lot  Is  described  as  tbe 
one  conveyed  to  the  church  organization, 
and,  no  other  having  been  conveyed  to  or 
owned  by  it  tbe  intenUj^jJ  ^i^t^^xf^^^^ 
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reasonably  clear.  It  had  established  and 
"well-known  boundaries  shown  In  the  deed  of 
conveyance  and  marked  out  by  a  stone  fence 
which  Inclosed  it.  Although  it  -was  a  short 
acre,  it  seems  to  hare  been  designated  and 
referred  to  in  deeds  and  mortgages  a's  an 
acre.  Following  the  rule  that,  where  other 
parts  of  a  description  are  sufficiently  certain 
to  define  the  parcel  of  land  intended  to  be 
conveyed,  they  will  overcome  the  mention 
of  quantity  if  the  two  do  not  coincide,  we 
must  hold  that  the  acre  referred  to  was  the 
descriptive  name  of  the  lot,  and  not  the  pre- 
cise quantity  intended  to  be  excepted  from 
the  conveyance. 

Complaint  is  made  of  the  admission  of 
parol  testimony,  but  we  think  it  was  justi- 
fied. The  difference  between  the  quantity 
named  in  the  deed  and  the  other  features  of 
the  description  made  a  latent  ambiguity 
which  warranted  the  admission  of  testimony 
showing  the  intention  of  the  parties.  Such 
testimony  may  not  be  received  to  contradict 
the  language  of  the  instrument,  but  to  ex- 
plain latent  ambiguities,  and  to  that  end  it 
may  be  resorted  to  to  show  the  situation  and 
condition  of  the  property  conveyed,  the  cir- 
cumstances under  which  the  conveyance  was 
made,  and  the  practical  construction  put  up- 
on the  conveyance  by  the  parties.  The  tes- 
timony not  only  showed  the  situation  of  the 
property,  the  manner  in  which  its  bound- 
aries were  marked,  tbe  possession  and  con- 
trol of  the  same  by  the  grantees  of  Mayberry, 
but  the  further  fact  that  he  negotiated  for 
the  repurchase  of  the  property  in  controver- 
sy, and  to  obtain  the  right  to  mine  coal  un- 
der the  same.  All  these  things  contribute  to 
explain  the  latent  ambiguity  in  the  deed,  and 
to  show  the  intention  of  the  parties  to  it. 

The  Judgment  of  the  trial  court  will  be 
affirmed.    All  tbe  Justices  concurring. 
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HANSELMAN  v.  BORN  et  al. 

HARDMAN  v.  SAME. 

{Supreme  Court  of  Kansas.     June  10,  1905.) 

1.  Highways— Section  Lireb. 

Chapter  215,  p.  308,  of  the  Laws  of  1887, 
derlared  all  section  lines  in  certain  counties 
public  highways,  but  it  did  not  declare  them 
open  for  travel. 

2.  Same— DuTT  or  Road  Overseers. 

Upon  the  taking  effect  of  the  act.  It  was 
the  duty  of  the  road  overseers  in  their  re- 
spective districts  in  those  counties  to  open  roads 
on  the  section  lines  in  the  manner  provided  by 
section  6027  of  the  General  Statutes  of  1901. 

3.  Same— Repeal  or  Act. 

Chapter  188,  p.  281,  of  the  Laws  of  1889, 
repealed  the  not  of  1887  as  to  Graham  county; 
thereby  vacating  all  section-line  roads  not  pre- 
viously opened  under  it. 
(Syllabus  by  the  Court) 

Blrrors  from  District  Court,  Graham  Coun- 
ty;  Chas.  VV.  Smith,  Judge. 

Actions  by  Peter  Hanselman  against  Frank 
Born  and  others,  and  by  J.  M.  Hardman 


against  the  same  defendants.  Judgments 
for  defendants,  and  plaintiffs  brliig  error. 
Reversed. 

G.  W.  Jones  and  F.  D.  Turck,  for  plain- 
tiffs in  error.  H.  J.  ECarwl,  for  defendants 
in  error. 

GREENE,  J.  Plaintiffs  brought  these  ac- 
tions In  the  district  court  of  Graham  county 
to  restrain  the  defendants  from  removing 
their  fences  and  opening  a  public  road  on  tbe 
line  between  sections  27  and  34.  It  appears 
that,  when  the  actions  were  commenced, 
Peter  Hanselman  was  the  owner  of  tbe 
north  half  of  section  34,  and  Hardman  was 
the  owner  of  tbe  southeast  quarter  of  sec- 
tion 27,  and  on  the  line  between  these  sec- 
tions there  was  a  fence.  Frank  Bom  was 
trustee  of  the  township,  and  J.  Swain  road 
overseer  of  the  district,  in  which  tbe  lands 
are  situated;  and,  as  such  officers,  they  went 
upon  the  premises  of  plaintiffs,  and  removed 
the  fences  for  the  purpose  of  opening  a  putt- 
lie  highway  on  the  section  line.  Plaintiffs 
rebuilt  the  fences,  and  defendants  again 
removed  them.  Each  of  tbe  plaintiffs  then 
brought  suit  to  enjoin  the  defendants  from 
thereafter  repeating  such  trespass.  A  tem- 
porary Injtmction  was  granted,"  which  was 
afterward  set  aside.  Finally  the  cause  was 
tried,  and  a  Judgment  rendered  for  defend- 
ants.   Plaintiffs  prosecute  error. 

As  the  two  cases  involve  the  same  facts, 
they  were  argued  together,  and  it  was  agreed 
that  but  one  opinion  should  be  delivered. 

The  plaintiffs  in  error  contend  tliat  this 
sectlcm  line  was  opened  for  a  public  high- 
way by  chapter  215,  p.  308,  of  the  Laws  of 
1887,  and  also  that  it  has  become  a  public 
highway  by  prescription.  The  lands  in  ques- 
tion were  either  owned  or  occupied  by  per- 
sons who  were  in  good  faith  attempting  to 
acquire  title  when  the  act  of  1887  was  passed. 

The  defendants  in  error  ask  that  tbe  pro- 
ceedings be  dismissed  for  the  follovrlng  rea- 
sons: (1)  That  a  suit  of  injunction  will  not 
lie;  (2)  that  the  board  of  coimty  commis- 
sioners was  not  made  a  party;  (3)  that  after 
the  restraining  order  was  set  aside,  and  be- 
fore the  final  trial,  the  plaintiffs  in  error  re- 
moved the  fence,  and  thereby  opened  the 
section  line  to  tbe  public  for  a  highway,  leav- 
ing no  question  fordetermination.  The  mo- 
tion must  be  overruled.  One  of  the  most 
common  as  well  as  the  most  useful  ptuposes 
of  the  equitable  remedy  of  injunction  is  the 
prevention  of  a  continuing  trespass  where 
there  is  no  adequate  remedy  by  way  of  dam- 
ages. Webster  v.  Cooke,  23  Kan.  037;  Walk- 
er V.  Armstrong,  2  Kan.  198;  Oliphant  ▼. 
Com'rs  of  Atchison  Co.,  18  Kan.  386;  Poirler 
T.  Fetter,  20  Kan.  47.  These  actions  were  to 
restrain  the  defendants  from  continuing  to 
trespass  upon  the  real  estate  of  the  plaintiffs. 
The  county  had  no  interest  in  the  result 
of  the  litigation.  Therefore  tbe  board  of 
county  commissioners  was  not  a  necessary 
party.    The  plainti|^|[ii2^o]^er{y  cannot  be 
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appropriated  to  tbe  use  of  the  public  except 
by  due  form  of  law.  Tbe  remoTal  of  the 
fences  of  plaintiffs  In  error  by  defendants  In 
error  peudlng  the  litigation  did  not  settle 
the  la-wsuit  in  favor  of  either,  or  determine 
any  question  Involved  in  the  litigation. 

The  court  made  special  findings  of  fact 
and  conclosions  of  law,'  of  which  tbe  fol- 
lowing are  material  to  a  disposition  of  this 
controversy:  "No  work  appears  to  have  been 
done  along  the  section  line  between  27  and' 
34  under  the  direction  of  any  road  overseer. 
•  •  •  No  notice  of  the  opening  of  a  high- 
way along  the  line  between  these  sections 
was  ever  given  either  of  these  plaintiffs  by 
any  road  overseer  until  a  short  time  before 
the '  beginning  of  these  suits,  when  tbe  de- 
fendant Bom,  township  trustee,  on  or  about 

March 1003,  notified  tbem  that  that 

line  was  a  public  road,  and  must  be  opened 
by  tbem.  He  at  tbe  time  told  them  that,  if 
they  did  not  open  such  line  for  highway  pur- 
poses, be  himself  would  do  so,  by  removing 
the  fences  crossing  tbe  same.  •  •  •  The 
board  of  county  commissioners  of  this  coun- 
ty never  made  an  order  establishing  a  high- 
way nor  opening  a  highway  on  said  section 
line  In  dispute  In  these  actions."  The  court 
also  made  the  following  conclusions  of  law: 
"(1)  That  the  act  of  1887  established  a  high- 
way along  said  section  line.  (2)  That  the 
repeal  of  section  1  of  said  act  by  the  act  of 
1889  did  not  affect  said  section  line  as  a 
highway,  nor  in  any  manner  vacate  it  as 
such.  (3)  That  said  section  line  was  opened 
as  a  highway,  being  traveled  as  such  by 
the  public,  and  by  being  recognized  as  a 
highway  by  the  ovraers  of  the  land  lying 
along  said  section  line.  (4)  That  the  plain- 
tiffs are  not  entitled  to  tbe  Injunction  pray- 
ed for." 

l{  does  not  appear  that  the  court  found 
that  a  road  had  been  established  upon  said 
section  line  by  prescription,  and,  indeed,  from 
tbe  facts,  such  conclusion  would  be  impos- 
sible. The  question  then  is,  did  chapter 
215,  p.  308,  of  the  Laws  of  1887,  without 
any  additional  steps  having  been  taken  by 
tbe  board  of  county  commissioners,  open  a 
highway  on  this  section  line?  The  provi- 
sions of  the  act  pertinent  to  this  question  are 
sections  1  and  3. 

"Section  1.  That  all  section  lines  In  the 
counties  of  Graham,  Rawlins,  Ness,  Lane, 
Stafford,  Decatur,  Thomas,  Sherman  and 
Trego,  In  the  state  of  Kansas,  be  and  the 
same  are  hereby  declared  to  be  public  high- 
ways, and  to  be  of  the  width  of  sixty  feet." 

"Sec.  3.  If  any  person  owning  land  on 
either  side  of  such  section  lines  as  herein 
declared  public  highways  shall  feel  aggriev- 
ed by  reason  of  tbe  enforcement  of  this  act 
In  declaring  section  lines  public  highways, 
such  person  shall  have  tbe  right  to  present 
bis  claim  for  damages  for  land  appropriated 
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for  road  purposes  under  the  provisions  of 
this  act  to  the  county  commissioners  of  the 
proper  county  as  Is  provided  In  the  present 
genwal  road  law  now  In  force  In  this  state, 
at  any  time  within  one  year  from  tbe  time 
such  road  Is  actually  opened  to  the  public 
use  over  and  upon  his  land."  The  act  de- 
clared every  section  line  In  Graham  county 
a  public  highway,  but  It  did  not  have  the 
effect  of  opening  tbe  same.  Hughes  v.  Mil- 
ligan,  42  Kan.  396,  22  Pac.  313.  The  lan- 
guage used  In  section  3,  "If  any  person  own- 
ing land  on  either  side  of  such  section  lines 
as  herein  declared  public  highways  shall 
feel  aggrieved  by  reason  ef  the  enforcement 
of  this  act,"  indicates  that  the  Legislature 
contemplated  that  some  action  on  the  part 
of  the  authorized  local  authorities  was  nec- 
essary to  open  the  road.  By  reading  that 
language  with  the  further  provision  that 
"such  person  shall  have  tbe  right  to  present 
his  claim  for  damages  for  land  appropriated 
for  road  purposes  under  the  provisions  of 
this  act  to  the  county  commissioners  of  tbe 
proper  county  as  is  provided  in  the  present 
general  road  law  now  in  force  In  this  state, 
at  any  time  within  one  year  from  the  time 
such  road  Is  actually  open  to  tbe  public  use 
over  and  upon  his  land,"  It  becomes  clear 
that  the  act  did  not  actually  appropriate  any 
land  for  public  highways,  nor  open  public 
highways  .on  such  lines,  but  left  the  act  of 
opening  them  to  be  performed  by  the  per- 
sons designated  by  statute.  Therefore  the 
provision  that  the  owner  might  present  his 
claim  to  the  board  of  county  commissioners 
for  damages  for  lands  so  appropriated  at 
any  time  within  one  year  after  the  road 
should  have  been  actually  opened.  IJpon  the 
taking  effect  of  the  act  of  1887  It  was  the 
duty  of  the  road  overseers  In  th^  respective 
districts  in  tbe  counties  named  to  give  tbe 
notice  required  by  section  6027  of  the  General 
Statutes  of  1901,  and  proceed  to  open  such 
roads,  unless  the  board  of  county  commis- 
sioners had  theretofore  vacated  tbe  same 
under  the  authority  conferred  upon  them  by 
section  2  of  the  act.  State  ex  rel.  v.  Spen- 
cer, 53  Kan.  655,  37  Pac.  174.  It  appears 
from  the  findings  that  no  steps  were  taken 
by  the  road  overseer  to  open  the  highway 
along  the  section  line  In  question  until  his 
attempt  in  March,  1903.  The  act  of  1887, 
as  to  Graham  county,  was  repealed  by  chap- 
ter 188,  p.  281,  of  the  Laws  of  1889,  the 
effect  of  which  was  to  vacate  all  section- 
line  roads  In  that  county  not  theretofore 
opened  by  the  overseer  as  herein  indicated. 
Therefore  the  act  of  defendants  in  attempt- 
ing to  open  the  road  in  question  was  unau- 
thorized. They  were  mere  trespassers,  and 
the  plaintiffs  were  entitled  to  Injunctions. 

The  judgment  In  each  case  Is  reversed,  and 
the  cause  remanded.  All  the  Justices  con- 
curring. 
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MAIJX)RT  V.  THOMAS  et  al. 
(Supreme   Court  of  Kansas.     June  10,   1905.) 

TnusTS— Action  by  Trustee — Creation  bt 

Parol. 

Where  a  plaintiff  sues  as  the  trustee  of 
an  express  trust  concerning  lands,  the  defend- 
ant, a  stranger  to  the  agreement  relating  to 
the  trust,  has  no  standing  to  contend  that  such 
trust  is  void  because  not  created  in  writing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  §  75.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty;  Z.  T.  Ilazen,  Judge. 

Action  by  F.  G.  Thomas  and  the  Vermont 
Savings  &  Investment  Company  against  D.  F. 
Mallory.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

W.  W.  Harvey,  for  plaintiff  In  error.  J. 
W.  Gleed  and  John  L.  Hunt  (Gleed,  Ware  & 
Gleed  and  D.  E.  Palmer,  of  counsel),  for  de- 
fendants In  error. 

MASON,  J.  John  O'Brien  mortgaged  a 
tract  of  land  to  the  Vermont  Savings  Invest- 
ment Company.  He  died,  and  his  Vk-idow  was 
appointed  administratrix.  The  mortgagee. 
Instead  of  foreclosing  the  mortgage  by  action 
In  the  district  court,  elected  to  present  the 
mortgage  debt  as  a  claim  against  the  estate, 
and  have  the  land  sold  for  its  payment  by 
order  of  the  probate  court.  Proceedings 
were  taken  In  accordance  with  this  plan,  as 
a  result  of  which  a  sale  was  had,  and  an  ad- 
ministratrix's deed  was  made  to  Airs.  F.  G. 
Thomas.  Afterwards  D.  F.  Mallory  obtained 
conveyances  to  the  land  from  the  heirs  of 
O'Brien,  and  asserted  title  to  It  under*  the 
claim  that  the  administratrix's  deed  was 
void.  Mrs.  Thomas  brought  an  action  against 
Mallory  to  quiet  title;  the  Vermont  Savings 
Investment  Company  Joining  as  plaintiff,  the 
I)etition  alleging  that  Mrs.  Thomas  had  pur- 
chased and  still  held  the  land  as  trustee  for 
that  company.  Issues  were  framed,  and  a 
trial  was  had,  resulting  In  a  judgment  for  the 
plaintiffs,  from  which  the  defendant  prose- 
cutes error. 

Complaint  is  made  of  the  overruling  of  a 
general  demurrer  to  the  petition.  It  Is  ar- 
gued that,  as  Mrs.  Thomas  claimed  no  Inter- 
est In  the  land  otherwise  than  as  trustee, 
there  could  be  no  recovery,  except  In  virtue 
of  the  trust;  that  the  trust  was  void,  under 
the  statute  (secUons  1210,  3173,  7875,  Gen. 
St.  1001),  because  not  In  writing;  and  that 
therefore  the  petition  stated  no  cause  of  ac- 
tion In  favor  of  either  of  the  plaintiffs.  An 
obvious  answer  to  the  argument  Is  that  a 
third  party  has  no  standing  to  Invoke  this 
statute  in  order  to  nullify  an  oral  trust  So 
long  as  the  trustee  Is  content  to  be  bound 
by  It,  a  stranger  cannot  be  heard  to  say  that 
It  Is  of  no  effect  28  A.  &  E.  Encya  of  L.  (2d 
Ed.)  877.  It  is  also  vu-ged  that  the  demurrer 
should  have  been  sustained  upon  the  ground 
that  the  petition  did  not  state  the  facts  con- 
stituting Mrs.  Thomas  a  trustee  of  the  Invest- 


ment company;  that  the  averment  that  she 
was  such  a  trustee  was  a  mere  conclusion  of 
law.  The  objection  Is  without  force.  It. was 
alleged  that  she  had  taken  the  tlvie  in  herself 
for  the  benefit  of  the  company.  This  was 
sufficient  for  the  purposes  of  this  case.  The 
defendant  was  in  no  way  concerned  with  the 
reasons  for  or  purposes  of  the  trust  A  fur- 
ther complaint  is  made  of  the  overruling  of 
a  demurrer  for  a  defect  of  parties  plaintiff, 
but  the  only  fault  found  In  this  connection  Is 
that  the  trustee  and  beneficiary  united  In 
bringing  the  action.  Such  a  joinder  seems 
perfectly  proper.  22  Enc.  of  P.  &  P.  1(54.  But 
If  otherwise.  It  does  not  constitute  a  defect 
of  parties,  within  the  meaning  of  the  statute. 
MoKee  V.  Eaton,  26  Kan.  220. 

The  only  other  assignments  of  error  relate 
to  rulings  that  can  only  be  reviewed  when  all 
the  evidence  Is  preserved  In  the  record.  It 
Is  not  made  to  appear  In  the  case-made  upon 
which  the  petition  In  error  Is  based,  either 
by  express  recital  or  by  reasonable  implica- 
tion, that  it  contains  all  the  evidence,  and 
therefore  these  assignments  cannot  be  consid- 
ered. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


(71  Kan.  633) 
BRUNER  v.  HUNT  et  al. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

Ejectment— Improvements — Decree. 

In  an  action  in  ejectment  where  it  is 
found  that  the  defendants  are  entitled  to  re- 
ceive payment  for  valuable  and  lasting  improve- 
ments under  the  occupying  claimant's  act,  and 
the  value  of  such  improvements  and  the  value 
of  the  laud  are  separately  determined,  the  plain- 
till  is  entitled  to  a  decree  that  be  may  elect  to 
sell  the  land  to  such  claimants,  and,  if  he  doets 
so  elect,  and  tenders  to  them  a  warranty  deed, 
and  they  refuse  to  accept  it  and  pay  the  value 
of  the  land  within  a  time  to  be  fixed  by  the 
court,  tlie  value  of  the  land,  so  found,  should 
be  adjudged  a  first  lien,  and  the  property  or- 
dered to  be, sold,  and  the  proceeds  applied  first 
to  the  payment  thereof. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cloud  County; 
Hugh  Alexander,  Judge. 

Action  by  F.  N.  Bruner  against  Calvin  H. 
Hunt  and  others.  Judgment  for  plaintiff. 
From  a  decree  rendered  for  defendants  under 
the  occupying  claimant's  act  plaintiff  brings 
error.    Reversed. 

L.  U.  Perkins  and  Caldwell  &  WUmoth, 
for  pl:iintiff  In  error.  Isaac  A.  Rigby  and  F. 
W.  Sturges,  for  defendants  In  error. 

GREENE,  J.  The  plaintiff  sought  by  this 
action  to  eject  the  defendants  from  the  lands 
described  In  his  petition.  They  pleaded  title 
and  right  of  possession  under  a  tax  deed. 
Upon  a  trial  of  the  issues  thus  Joined  Judg- 
ment was  rendered  setting  aside  the  deed 
and  decreeing  the  amount  of  taxes  paid  by 
the  defendants  to  be  a  lien  upon  the  prem- 
ises. Thereafter  the  taxes  were  paid  by  the 
plaintiff,   and  subscifiti^fl^^  the   defendants 
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set  ap  •  claim  for  ralaable  and  lasting  Im- 
provements under  the  occupying  claimant's 
act.  A  Jury  assessed  the  value 'of  the  Im- 
provements at  $433,  and  the  value  of  the  land 
wltboat  Improvements  at  $300.  Thereupon 
the  court  rendered  the  following  Judgment 
and  decree:  "It  la  further  considered,  or- 
dered, and  adjudged  by  the  court  that  the 
plaintiff  shall  have  to  and  including  March 
IS,  1904,  in  which  to  make  an  election  to 
receive  the  value  of  said  land  without  said 
improvements,  to  be  paid  by  the  said  defend- 
ants thereafter  and  on  or  before  April  1, 1904, 
upon  a  tender  by  the  plaintiff  to  the  defend- 
ants of  a  general  warranty  deed  for  the  land 
aforesaid,  which  tender  shall  be  made  on  or 
prior  to  March  15,  1904,  aforesaid.  It  is  fur- 
ther considered,  ordered,  and  adjudged  by  ther 
court  that  in  case  the  plaintiff  stiall,  within 
the  time  allowed,  elect  to  tender  and  tender 
a  deed  for  said  land  and  to  receive  $300,  the 
valuation  of  the  same  exclusive  of  improve- 
ments, and  if  the  defendants  shall  fail  or  re- 
fuse to  accept  said  deed  and  pay  said  $300 
within  the  time  allowed  by  this  Judgment, 
that  then  the  plaintiff  have  the  right  to  apply 
to  this  court  for  an  order  that  said  land  be 
sold  as  upon  execution,  and  for  the  applica- 
catlon  of  the  proceeds  of  such  sale  to  the 
satisfaction,  first,  tQ  the  amount  due  defend- 
ants for  their  Improvements,  to  wit,  $433, 
and  that  the  balance  of  said  proceeds  be 
paid  to  the  plaintiff,  and  said  plaintiff  may 
attply  to  this  court  for  any  (qrther  relief  it 
is  proper  for  the  court  to  grant  in  the  prem- 
ises; but  It  is  further  considered,  ordered, 
adjudged  and  decreed  by  the  court  that  what- 
ever the  plaintiff  may  do  with  reference  to  an 
election  and  tendering  a  deed,  that  the  de- 
fendants shall  not  be  evicted  from  said  land 
under  any  writ  or  process  from  this  court  in 
this  case  until  said  defendants  shall  be  paid 
the  amount  of  their  claim  for  such  improve- 
ments, to  wit,  $433;  and  it  is  further  consid- 
ered, ordered,  and  adjudged  by  the  court  that 
if  plaintiff  pays  to  said  defendants  said  sum 
of  $433  for  their  said  improvements,  that 
then  a  writ  of  eviction  be  Issued,  command- 
ing the  sheriff  to  oust  and  remove  the  de- 
fendants from  said  land — ^to  which  Judgment 
and  decree  and  orders  made  therein  all  par- 
ties except  Said  Judgment,  decree,  and  or- 
ders are  made  by  the  authority  of  [Claypoolo 
T.  King]  21  Kan.  602,  [Stephens  v.  BallouJ 
27  Kan.  594,  and  [Mercer  t.  Justice]  63  Kan. 
225  [65  "Pac.  219]." 

Tbe  first  contention  of  plaintiff  In  error  Is 
tbat  he  was  entitled  to  a  decree  giving  bim 
the  right  to  elect  to  tender  to  the  defendants 
a  warranty  deed,  and  to  accept  the  value  of 
the  land  so  found  by  the  Jury,  and,  in  case 
the  defendants  should  refuse  to  pay  such 
value  "Within  a  time  to  be  fixed  by  the  court, 
to  have  an  order  of  eviction.  This  contention 
cannot  be  sustained.  U.nder  sections  601 
and  60S,  c.  80,  of  the  General  Statutes  of 
1868,  and  prior  to  the  enactment  of  chapter 
102,  pi.  203,  of  the  Laws  of  1873,  such  a 


Judgment  was  authorized,  but  by  the  latter 
act  these  sections  were  repealed,  and  so 
amended  as  to  provide  that  no  order  of  evic- 
tion should  Issue  until  the  occupying  claim- 
ant should  have  been  paid  the  assessed  value 
of  his  improvements.  Stephens  v.  Ballou,  27 
Kan.  694;  Boeken  v.  Alderman,  26  Kan.  738; 
Glaypoole  v.  King,  21  Kan.  602. 

A  further  contention  Is  that  the  cotirt  erred 
In  decreeing  that,  if  the  plaintiff  should  elect 
to  accept  the  value  of  the  land,  and  should 
tender  a  warranty  deed  therefor  to  defend- 
ants, and  they  should  refuse  to  accept  the 
same,  and  should  not  pay  the  assessed  value 
of  the  land  to  plaintiff,  the  value  of  the  de- 
fendants' Improvements  should  be  a  first  lien 
on  the  land.  Plaintiff  in  error  claims  that  - 
he  was  entitled  to  a  decree  that.  If  he  should 
elect  to  sell  the,  land  to  defendants  at  its  as- 
sessed value,  and  should  exercise  such  right 
in  the  manner  provided  by  statute,  and  the 
defendants  should  refuse  to  accept  the  deed 
and  pay  therefor,  the  value  of  the  land  should 
be  adjudged  a  first  Hen  on  the  property.  Our 
statute  does  not  say  which  party  shall  have  a 
prior  Hen,  nor  does  It  make  any  provision 
for  the  enforcement  of  plalntltTs  right  after 
such  election.  E<;(uity,  however,  having  ob-  ' 
talned  jurisdiction  of  the  p'artles  and  subject- 
matter,  may  make  and  enforce  all  decrees 
necessary  for  the  full  and  complete  adjust- 
ment and  final  determination  of  all  questions 
between  the  parties  with  reference  to  the 
subjeft-matter  of  the  suit.  The  superior  eq- 
uities seem  to  be  on  tbe  side  of  plaintiff. 
The  defendants  entered  the  plaintiff's  lands 
without  his  knowledge  or  consent,  and  under 
a  doubtful  title.  They  knew  that  plaintiff 
was  the  owner  of  the  land,  and  whatever 
right  they  bad  was  obtained  ex  parte,  which 
should  be  critically  scrutinized,  and  strictly 
construed  against  them.  The  improvements 
•were  of  their  own  selection,  and,  whether 
providently  or  improvldently  made,  whether 
the  location  and  surroundings  Justified  them, 
or  whether  such  Improvements  were  made 
vritb  reference  to  some  specific  business  or 
enterprise  in  which  they  were  engaged  oi 
contemplated,  were  all  matters  with  which 
the  plaintiff  had  no  part  They  entered  upon 
the  lands  and  made  the  improvements  know- 
ing that,  if  the  owner  of  the  property  should 
be  successful  In  contesting  their  title,  he 
might  elect  to  sell  them  the  land  at  whatever 
price  a  jury  should  say  it  was  worth  without 
the  Improvements.  Under  such  circumstan- 
ces It  would  be  highly  Inequitable  to  require 
the  plaintiff  to  bear  the  loss  resulting  from 
the  improvements  made  by  the  defendants. 
There  is,  however,  no  room  for  Judicial  spec- 
ulation over  this  question  in  this  state.  In 
Stephens  v.  Ballou,  27  Kan.  594,  this  court 
determined  the  priority  of  Hens  In  favor  of 
plaintiff.  At  page  603  It  was  said:  "If,  how- 
ever, the  plaintiff  elects  to  take  the  value  of 
the  land,  and  tenders  a  deed  to  the  defend- 
ant, then  the  land  in  law  and  equity  be- 
comes the  property  of  the  defendant,  and  all 
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that  plaintiff  Is  then  entitled  to  Is  the  ralae 
of  the  land  without  the  Improvements.  In 
Just  what  way  he  may  recover  that  value,  the 
statute,  as  it  now  stands,  does  not  prescribe. 
Under  the  statute  before  It  was  amended  in 
1873,  If  the  defendant  did  not  pay  the  value 
of  the  land  to  the  plaintiff  within  a  reason- 
able time — to  be  fixed  by  the  court — the 
plaintiff  might  then  have  his  writ  of  eviction 
to  obtain  possession  of  the  land;  but  under 
the  law  as  it  now  stands  he  is  not  entitled 
to  any  such  writ  Under  the  law  as  it  now 
stands  the  plaintiff  would  probably  be  enti- 
tled to  commence  an  independent  action  to 
subject  the  land,  with  the  improvements,  to 
the  payment  of  liis  claim,  and  to  sell  his  land, 
with  the  improvements,  for  tliat  purpose; 
for  undoubtedly  his  claim  is  a  lien,  and  a 
prior  lien,  upon  the  land.  It  Is  possible,  how- 
ever, that  the  plaintiff  may  also  have  some 
other  remedy."  The  views  thus  expressed 
are  entirely  'satisfactory.  If  such  conclusion 
is  not  correct,  then  the  provisions  of  the  stat- 
ute giving  to  plaintiff  the  right  to  elect  to  sell 
the  land  to  defendants  are  inoperative  and 
useless.  The  owner  of  land  may  sell  it  to  a 
purchaser  willing  to  buy  without  statutory 
authority.  The  provision  in  question  com- 
pels the  occupant  to  buy  if  the  plaintiff  elects 
to  sell  to  him,  or  to  allow  the  land  to  be  sold 
to  satisfy  the  plaintiff's  lien.  Some  authori- 
ties hold  that  the  owner  of  the  superior  title 
and  the  occupying  claimant  are  tenants  in 
common,  and  in  case  of  a  sale  of  thb  land 
their  equities  should  be  apportioned.  This 
appears  to  have  been  the  decision  in  Lelghton 
V.  Young,  10  U.  S.  App.  298,  52  Fed.  439,  3 
C.  C.  A.  176.  The  learned  Judge  who  wrote 
the  opinion  drew  his  conclusion  largely  from 
decisions  of  state  courts  rendered  under  stat- 
utes which  made  such  persons  tenants  in 
common,  although  the  statute  under  consid- 
eration was  that  of  Nebraska,  which  is  very 
similar  to  our  own. 

For  the  reasons  herein  suggested,  the  JuJ;;- 
ment  of  the  court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  de- 
cree in  accordance  with  this  opinion.  All  the 
Justices  concurring. 


(71  Kan.  872) 

BENTON  v.  BBAKET  et  al. 
(Supreme  Court  of  Kansas.     June  10,  1903.) 

1.  Leases— HoLDiNo  Oveb— Rent. 

One  holding  over  and  using  premises  after 
expiration  of  his  lease  without  consent  of  the 
owner  U  liable,  under  Oen.  St.  1901,  {  3864, 
providing  that  an  occupant  without  special  con- 
tract shall  be  liable  for  the  rent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Landlord  and  Tenant,  i  796.] 

2.  Harmless   Esrob— Seconoart   Evidence. 

Admission  In  evidence  of  a  copy  of  a  deed 
in  favor  of  one  not  havini;  the  original  Is  harm- 
less, there  also  being  introduced  the  proceed- 
ings of  another  case  between  the  same  parties, 
where  the  existence  of  the  deed  was  alleged  and 
«hown  by  the  other  party. 


Error  from  District  Court,  Pottawatomie 
County;  Robert  C.  Helzer,  Judge. 

Action  between  James  O.  Benton  and  Stel- 
la 0.  Bealtey  and  others.  Judgment  was  ad- 
verse to  Benton,  and  he  brings  error.  Affirm- 
ed. 

J.  K.  Codding  and  Crane  A  Woodbnm 
Bros.,  for  plaintiff  in  error.  A.  Bergen  and 
B.  U.  Tracy,  for  defendants  in  error. 

PER  CURIAM.  The  petition  states  a  cause 
of  action.  The  fact  that  Benton  continued 
to  hold  and  use  the  premises  after  the  expira- 
tion of  his  lease  without  the  consent  of  the 
owner  does  not  prevent  a  recovery  for  use 
and  occupation.  Gen.  St  1901,  {  3864;  Mar- 
tin ▼.  Allen,  67  Kan.  758,  74  Pac.  249. 

No  prejudicial  error  was  committed  in  ad- 
mitting a  copy  of  the  master's  deed.  The 
defendant  In  error  did  not  have  the  original 
in  her  possession,  nor  under  her  control,  and, 
besides,  there  was  introduced  in  evidence  the 
proceedings  of  another  case  between  the 
same  parties,  where  the  existence  of  the  deed 
was  alleged  by  Benton  and  otherwise  shown- 

We  find  nothing  substantial  in  the  objec- 
tions to  the  rulings  on  instructions,  and  the 
testimony  appears  to  be  sufficient  to  support 
the  verdict  and  judgment 

Affirmed.  ' 


(71  Kan.  S81) 
MENTZER  T.  BURLINGAME  et  al. 
(Supreme  C^urt  of  Kansas.     June  10,   1905.) 

ACTIONB-^TOINDEB  OF  CAUSES. 

The   Joinder   of  all   civil   actions  In   this 
state,   whether   legal   or  equitable  or  both,   is 

foverned  by  section  83  of  the  Code  of  Civil 
'rocedure.  The  final  test  as  to  whether  differ- 
ent causes  of  action  fall  within  any  one  of 
the  seven  classes  therein  specified  is  the  last 
sentence  of  said  paragraph,  which  reads: 

"But  the  causes  of  action  so  united  must  all 
belong  to  one  of  these  classes,  and  must  affect 
all  the  parties  to  the  action,  except  in  actions 
to  enforce  mortgages  or  other  liens." 

[Bid.  Note. — For  cases  In  point  ••*  ▼oL  1, 
Gent  Dig.  Action,  {{  449-108.] 

(Syllabos  by  the  Court) 

Error  from  District  Court,  Woodson  Coun- 
ty; Oscar  Foust  Judge. 

Action  by  George  Mentzer  against  H.  D. 
Burllngame  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirm- 
ed in  part  ■ 

Klrkpatrlck  A  Holmes,  for  plaintiff  In  er- 
ror. Lemb  &  Hogueland  and  B.  F.  Shinn, 
for  defendants  in  error. 

O.  A.  SMITH,  J.  In  this  case  the  plain- 
tiff, Mentzer,  sued  the  defendant  Burlingame 
and  five  other  defendants  for  contribution  on 
10  different  promissory  notes  given  for  dif- 
ferent amounts  at  different  times  from  about 
May  11,  1897,  to  February  4,  1902.  The 
plaintiff  alleges  that  all  of  said  notes  were 
given  to  secure  loans  made  by  a  corporation 
organized  for  the  purpose  of  building  and 
equipping  a  creamery;  tliat  all  of  the  signert 
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were  vnretles  for  the  creamery  company,  and 
were  offlcera  and  members  of  the  creamery 
association;  that  the  plaintiff  and  one  of  the 
defendants  signed  all  of  said  notes;  that  two 
of  the  defendants  signed  four  notes  eacb; 
that  one  signed  three  notes,  and  that  two  of 
the  defendants  signed  only  one  of  said  notes; 
that  some  of  the  notes  were  given  in  renew- 
al of  others,  and  that  the  Indebtedness  of 
the  creamery  association,  secured  by  the 
notes,  arose  out  of  the  transaction  of  build- 
ing and  equipping  a  creamery;  that  Judg- 
ments had  been  rendered  against  him  for 
the  entire  amount,  and  be  had  paid  them  In 
full  The  petition  purports  to  set  forth  but 
one  cause  of  action,  and  states  the  sum 
claimed  from  each  defendant  The  defend- 
ants severally  demurred  to  said  petition  on 
three  grounds:  (1)  That  there  is  another  ac- 
tion pending  between  the  same  parties  for 
the  same  cause;  (2)  that  several  causes  of 
action  are  Improperly  Joined;  (3)  that  the 
petition  does  not  show  facts  sufficient  to  con- 
stitute a  cause  of  action  against  this  defend- 
ant. Each  of  said  demurrers  was  sustained 
by  the  court  upon  the  grounds  that  there 
was  a  misjoinder  of  actions,  and  said  causes 
of  action  were  barred  by  the  statute  of  lim- 
itations. The  plaintiff  elected  to  stand  npon 
his  petition,  and  predicates  the  error  pro- 
ceeding in  this  court  npon  said  ruling. 

It  is  apparent  from  the  petition,  numbering 
the  notes  from  1  to  10,  that  notes  Nos.  1,  2, 
4,  6,  and  7,  at  least,  were  given  for  inde- 
pendent loans  at  different  times,  and  that 
all  of  the  notes,  except  No.  4,  were  given 
to  one  man,  or  to  a  bank  owned  by  him, 
and  that  No.  4  was  given  to  one  Mrs.  Mc- 
Kinney  for  a  $400  loan.  Two  of  the  defend- 
ants signed  this  note  Na  4,  and  no  other, 
and  one  of  the  defendants  did  not  sign  this 
note.  Whatever  may  be  fhe  rule  of  contribu- 
tion as  between  signers  of  different  notes 
given  to  secure  the  same  indebtedness,  or 
of  uniting  In  one  action  for  contribution  all 
sureties  on  notes  given  for  the  same  indebt- 
edness. It  must  be  conceded  that  sureties  on 
different  notes  for  independent  loans  are  not 
co-sureties,  and  that  each  separate  loan  con- 
stitutes a  separate  cause  of  action,  and  that 
one  who,  as  surety,  signs  a  note  which  Is  a 
separate  cause  of  action,  is  not  .iffected  by 
an  action  on  another  note  to  which  he  is 
a  stranger.  If  so,  these  separate  causes  of 
action,  even  If  they  arose  out  of  the  same 
transaction,  were  improperly  Joined.  L.  N. 
&  S.  Ry.  Co.  V.  Wllklns,  45  Kan.  674,  26 
Pac.  16;  Hurd  t.  Simpson,  47  Kan.  372,  27 
Pac.  961;  Rizer  v.  Com'rs  of  Davis  Co.,  48 
Kan.  389,  29  Pac.  595.  If  the  entire  indebt- 
edness secured  by  these  notes  had  been  es- 
tablished against  the  corporation,  and  the 
plaintiff,  as  an  officer  of  the  corporation,  had 
paid  it,  and  sought  contribution  from  the 
defendants  as  stockholders,  a  different  rule 
would  perhaps  apply.  The  two  defendants 
who  signed  note  No.  4  to  secure  the  loan 
«f  $40U  from  Mrs.  McKlnney  are  in  no  sense 
co-sureties  with  the  plaintiff,  or  with  the  de- 


fendants who  montha  before  signed  notes 
Nos.  1  and  2,  to  secure  loans  for  51,000  and 
$1,200,  respectively,  frofla  a  bank.  Neither 
does  the  indebtedness  to  Mrs.  McKlnney  and 
to  the  bank  arise  out  of  the  same  transaction, 
even  If  all  the  money  borrowed  was  used  by 
the  corporation  for  the  general  purpose  of 
erecting  and  equipping  a  creamery. 

The  demurrer  did  not  properly  raise  any 
question  under  the  statute  of  limitations,  and, 
if  raised,  should  not  have  been  sustained,  and 
this  ruling  Is  reversed.  The  ruling  of  the  dis- 
trict court  sustaining  the  demurrer  on  the 
ground  of  misjoinder  of  actions  is  sustained. 
The  Judgment  of  dismissal  Is  vacated,  and  the 
casd  is  remanded,  with  instructions  to  proceed 
In  accordance  with  the  views  herein  express- 
ed.   All  the  Justices  concurring: 

(71  Kan.  678) 
BROWNSON  V.  PERRY  et  al. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

1.  Vewdor  and  Vendeb— Contract  of  Sale. 

A  written  Instrument  certifying  that  the 
owner  of  a  tract  of  land  has  agreed  to  convey 
it  to  a  person  named,  for  it  stipulated  price, 
and  oontnlDing  a  statement  that  "it  is  further 
noted"  thnt  such  person  Is  to  pay  such  price — 
the  time  of  conveyance  and  payment  being  fixed 
— ^when  properly  executed,  constitutes  a  mutual- 
ly binding  contract  for  the  sale  and  purchase 
of  such  land. 

2.  Same— ExEctmoN  bt  PuaoHASEK. 

Where  the  person  named  In  such  a  con- 
tract as  the  purchaser  accepts  and  acts  upon 
it,  this  is  equivalent  to  its  execution  by  him, 
and  his  omission  to  sign  It  is  immaterial. 
8.  Specific  Pehfobmance— Deuubbeb  to  Ev-  ' 

IDENCE. 

The  record  examined,  and  held  not  to  Jus- 
tify the  sustaining  of  a  demurrer  to  the  evi- 
dence. 
(Syllabus  by  the  Ourt.) 

Error  from  District  Court  Montgomery 
County:  Thoa.  J.  Flannelly,  Judge. 

Action  by  F.  A.  Brownson  against  Joseph 
Perry  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

S.  M.  Porter,  J.  B.  Charlton,  and  John  J. 
Jones,  for  plaintiff  In  error.  W.  S.  Fltzpat- 
rlck  and  J.  B.  Zlegler,  for  defendants  In  er- 
ror. 

MASON,  J.  F.  A.  Brownson  brought  an 
action  against  Joseph  Perry  to  compel  the 
speclflc  performance  of  a  contract  for  the 
conveyance  to  him  of  a  tract  of  land;  Join- 
ing as  defendants  Perry's  wife  and  M.  L. 
Lockwood,  to  whom  Perry  had  made  a  deed 
subsequent  to  the  contract  A  demurrer  was 
sustained  to  the  evidence  of  plaintiff,  who 
now  prosecutes  error. 

Two  questions  are  presented:  (1)  Wheth- 
er the  evidence  tended  to  show  an  enforce- 
able contract  was  executed;  and,  (2)  if  so, 
whether  It  conclusively  appeared  that  the 
plaintiff,  by  bis  conduct,  had  lost  the  right 
to  enforce  It 

The  contract  relied  upon  by  the  plaintiff 
was  evidenced  by  a  written  instrument  Iil 
the  form  of  a  certificate,  preceded   by  thq^ 
salutation,    "To    Whom    It    may    Concern, 
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Greeting."  It  was  signed  by  Perry  and  his 
wife,  and  stated  tbat  they  had  sold  the  land 
to  Brownson  for  ?2,200,  of  which  $10  had 
been  paid.  The  objection  made  to  it  by  the 
defendants  is  that  It  was  unilateral:  that, 
while  it  purported  to  obligate  the  Perrys  to 
sell  the  land,  it  imposed  no  obligation  upon 
Brownson  to  buy  it.  In  support  of  this  ob- 
jection, attention  is  called  to  the  somewhat 
unusual  form  of  the  contract,  and  to  the  fact 
that  it  was  not  signed  hy  Brownson.  The 
omission  of  Brownson  to'  sign  the  contract 
was  tmimportant,  for  it  was  shown  that  he 
accepted  it,  acted  upon  it,  and  placed  it  upon 
record.  Schmucker  v.  Sibert,  18  Kan.  104, 
26  Am.  Rep.  7(S5;  9  Cyc.  300.  The  contract, 
after  reciting  the  existence  of  certain  liens 
which  were  to  be  deducted  from  the  purchase 
price,  proceeded:  "It  is  further  noted  that 
the  said  Joseph  and  Maggie  Perry  will  ex- 
ecute the  deed  above  noted  within  five  days 
from  the  date  hereof,  and  that  the  said  F. 
A.  Brownson  will  pay  the  money,  whatever 
Is  due,  to  the  said  Joseph  Perry  and  Maggie 
Perry  within  the  five  days  above  named,  or 
as  soon  thereafter  as  said  title  can  be  per- 
fected, should  it  be  necessary  to  perfect  the 
title  to  the  property  herein  described."  The 
acceptance  by  Brownson  of  such  a  contract, 
in  which  it  was  "noted"  that  he  was  to  pay 
the  purchase. price,  amounted  to  a  specific 
agreement  on  his  part  to  buy  the  land  upon 
the  terms  stated. 

Evidence  was  introduced  tending  to  show 
that,  before  this  contract  was  made.  Perry 
had  e.^ecutGd  what  is  designated  as  a  "gas 
lease"  upon  the  land,  the  existence  of  which 
was  known  to  Brownson;  that,  for  some 
reason  not  fully  explained,  this  lease  was 
believed  by  both  Brownson  and  Perry  to  l)e 
invalid;  that  negotiations  were  had  between 
Perry  and  the  lessee  and  between  Perry  and 
Brownson  with  regard  to  clearing  the  record 
of  the  lease  either  by  purchasing  a  release, 
or  by  bringing  an  action  to  set  it  aside;  that 
these  negotiations  came  to  no  definite  conclu- 
sion, various  propositions  being  made  and 
refused;  that  for  a  period  of  three  or  four 
months  matters  remained  in  this  condition, 
without  further  action  being  taken  or  at- 
tempted; that  then  Perry  sold  the  property 
at  an  advanced  price  to  Ixwkwood,  and 
Brownson  himself  procured  a  release  of  the 
gas  lease,  offered  to  pay  Perry  the  full  pur- 
chase price  agreed  upon,  and  demanded  a 
deed  to  the  land.  The  evidence,  only  the 
general  trend  of  which  is  attempted  to  be 
here  indicated,  seems  sufiiclent  to  have  justi- 
fied a  finding  upon  a  full  submission  that  the 
plaintiir  had  forfeited  his  claim,  to  equitable 
relief  by  lils  own  delay  to  act,  or  that  his  con- 
duct was  tantamount  to  a  definite  and  final 
refu«al  to  accept  the  only  title  that  the  de- 
fendant was  able  to  give  him,  and  within 
the  rule  stated  in  Rlley  v.  Allen  (decided  at 
this  Bitting)  81  Pac.  186.  precluded  him  from 
maintaining  an  action  for  specific  perform- 
ance; but  it  cannot  be  said,  as  a  matter  of 


law,  that  it  warranted  no  other  conclusion. 
Therefore  it  was  error  to  sustain  the  demur- 
rer, the  ordinary  rule  not  being  affected  by 
the  fact  tha^  the  case  was  tried  without  a 
Jury.  Farnsworth  v.  Clarke,  62  Kan.  264, 
62  Pac.  055. 

The  judgment  is  reversed,  and  a  new  trial 
ordered.    All  the  Justices  concurring. 


m  Kan.  600) 
CITY  OF  lOLA  v.  BIRNBAUM.    ' 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

1.  Mobs — LiABiLrrr  of  Cities— Dauages. 

The  statute  providing  for  the  recovery  of 
damages  against  cities  on  account  of  the  acts 
of  molis,  "whether  such  damages  shall  be  loss 
of  property  or  injury  to  life  or  limb"  (section 
2501,  Gen.  St.  1901).  applies  to  all  bodily  in- 
juries,, and  is  not  limited  to  such  as  result  in 
death  or  the  loss  of  a  limb. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  {  1558.] 

2.  Saub — Defense. 

It  is  no  defense  to  an  action  brought  un- 
der that  statute  to  show  that  the  city  was  un- 
able to  prevent  the  injury. 

3.  Same— Constitutional  Law. 

Such  statute  is  not  obnoxious  to  the  con- 
stitutional   prohibition    against    depriving   any 
person  of  property  without  due  process  of  law. 
[Ed.   Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  i  853.]  . 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Allen  CSounty; 
Oscar  Foust,  Judge. 

Action  by  Tillman  Birnbaum  against  the 
city  of  lola.  Judgment  for  plaintiff.  De- 
fendant brings  error.    AflSrmed. 

Travis  Morse,  for  plaintiff  In  error.  Wm. 
H.  Thompson  (Thompson  &  Thompson  of 
counsel),  for  defendant  in  error. 

M.4SON,  J.  Tillman  Birnbaum  recovered 
a  judgment  against  the  city  of  lola  for  per- 
sonal injuries  received  by  him  at  the  hands 
of  a  mob,  and  the  city  prosecutes  error. 

Several  of  the  assignments  of  error  relate 
to  rulings  made  at  the  trial,  and  cannot  be 
considered  upon  their  merits,  for  the  reason 
that  the  only  motion  for  a  new  .trial  that 
was  filed  made  no  reference  to  them  either 
specifically  or  in  general  terms. 

Complaint  is  made  of  the  language  used 
by  the  plaintlfTs  attorney  in  addressing  the 
Jury,  hut  it  cannot  be  entertained,  for  no  ob- 
jection was  made  or  order  asked  with  regard 
to  it  at  the  time.  Kansas  City  v.  McDonald. 
60  Kan.  481,  57  Pac.  123,  45  L.  R.  A.  429: 
C.  B.  &  Q.  R.  Co.  V.  Krayenbuhl  (Neb.)  98 
N.  W.  44;  Jenkins  v.  Chism  (Ky.)  76  8.  W. 
4m;  2  Encyc.  of  P.  &  P.  753.    " 

The  petition  alleged  that  members  of  the 
mob  used  threatening  and  abusive  language 
to  plaintiff,  some  of  which  was  set  out  In 
full.  The  defendant  moved  to  strike  out  all 
such  allegations,  and  complaint  is  made  of 
the  oven-ullng  of  the  motion.  Granting  that 
the  allegations  were  Irrelevant  no  reason 
is  advanced  for  believing  that  they  resulted 
Digitized  by  VJ^^^^Vl*^ 
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In  any  prejudice,  and  none  Is  apparent. 
Therefore  the  failure  to  strike  them  out  af- 
fords no  ground  for  reversing  the  Judgment 
21  Encyc.  of  P.  &  P.  239,  240;  Smythe  v. 
Parsons,  37  Kan.  79,  14  Pac.  444. 

In  the  answer  it  was  alleged  that  the  de- 
fendant had  no  notjc^  of  the  existence  of 
the  fiaob,  and  no  opportunity  to  control  It. 
In  response  to  this  the  plaintiff  pleaded  in 
his  reply  that  the  attack  upon  him  was  so 
sudden  and  unexpected  that  he  was  unable 
to  communicate  with  the  city  oflScefrs  be- 
fore his  injuries  occurred;  and  that,  if  he 
had  done  so.  It  would  have  availed  him  noth- 
ing, because  the  oflicers  were  In  sympathy 
with  the  mob.  A  motion  was  made  to  strike 
this  matter  from  the  reply,  and  the  overrul- 
ing of  the  motion  Is  assigned  as  error.  The 
allegations  objected  to  were  plainly  very  far 
outside  of  any  proper  issues  In  the  case,  but 
the  defendant  has  no  standing  to  complain 
of  their  presence,  for  they  were  Inserted 
merely  In  avoidance  of  a  foreign  Issue,  which 
the  city  had  tendered,  and  to  which  they 
were  responsive. 

Three  general  propositions  of  law  are  urged 
by  the  plaintiff  under  various  assignments  of 
error,  any  one  of  which,  if  sound,  would 
require  the  reversal  of  the  Judgment  They 
are:  (1)  That  a  city  Is  not  liable  for  any 
Injury  done  by  a  mob  to  the  person,  not 
involving  the  loss  of  life  or  limb;  (2)  that 
the  statute  should  not  be  construed  to  Im- 
pose a  liability  upon  a  municipal  corpora- 
tion for  any  damages  done  by  a  mob  except- 
ing such  as  It  was  able  to  prevent;  and  (3) 
that  If  so  construed,  the  statute  Is  void  as 
depriving  taxpayer^  of  their  property  with- 
out due  process  of  law.  The  statute  In  ques- 
tion (section  2501,  Gen.  St  1901)  reads:  "All 
Incorporated  cities  and  towns  shall  be  lia- 
ble for  all  damages  ttrat  may  accrue  In  con- 
sequence of  the  action  of  mobs  wl^iln  their 
corporate  limits,  whether  such  damages  shall 
be  loss  of  property  or  injury  to  life  or  limb." 
It  is  argued  that  the  purpose  of  the  last 
clause  Is  to  exempt  the  city  from  liability 
for  injuries  to  the  person  less  serious  than 
mayhem.  We  think  Its  purpose  is  rather  to 
guard  against  a  possible  construction  that 
should  confine  Its  operation  solely  either  to 
injuries  to  property  or  to  Injuries  to  the 
person.  The  damages  designated  are  not 
only  those  resulting  from  the  destruction  of 
Uf6  or  limb,  but  those  resulting  from  any 
Injury  to  either;  that  is,  from  any  bodily 
hurt.  "The  right  to  life  may  be  Invaded 
without  Its  destruction.  •  •  •  The  right 
to  life  Includes  the  right  of  the  individual 
to  his  body  in  Its  completeness,  and  with- 
out dismemberment"  Bertholf  v.  O'Reilly, 
74  N.  Y.  509.  515,  30  Am.  Rep.  323.  "The 
inhibition  against  Its  deprivation  extends  to 
all  those  limbs  and  faculties  by  which  life 
Is  enjoyed."  Opinion  of  Justice  Field, 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77. 
The  right  to  recover  damages  from  mu- 
nicipalities on  account  of  the  acts  of  mobs  is 


purely  statutory,  and  whether  It  Is  affected 
by  the  want  of  power  or  opportunity  on  the 
part  of  the  public  officers  to  guard  against 
the  injuries  done  depends  upon  the  terms  of 
the  statute  by  which  It  is  conferred.  20  A. 
&  E.-Encyc.  of  L.  (2d  Ed.)  1206.  The  Kansas 
statute  Is  so  explicit  as  to  leave  little  room 
for  construction,  but  this  court  has  already 
given  It  an  Interpretation  by  approving  an  in- 
struction that  "it  makes  no  difference  wheth- 
er the  loss  of  property  or  the  Injury  to  life 
or  limb  by  such  actions  of  mobs  might  have 
been  prevented  or  not"  City  of  Atchison 
T.  Twine,  9  Kan.  350.  Even  when  so  con- 
strued, the  statute  Is  a  valid  enactment,  and 
does  not  effect  a  deprivation  of  property 
without  due  process  of  law.  Chicago  v.  Man- 
hattan Cement  Co.,  178  III.  372,  53  N.  E. 
68,  45  L.  R.  A.  848,  69  Am.  St  Rep.  321. 

The  judgment  Is  affirmed.    All  the  Justices 
concurring 


(71  Kan.  $68) 
BROWN  V.  BROWN. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

Divorce— CnsTODT  of  Childbkn  —  Oenerai, 
Reputation  of. 

For  the  purpose  of  showing  that  the  chil- 
dren of  divorced  parties  should  not  be  left  in 
the  custody  of  their  mother,  evidence  of  her 
general  reputation  for  chastity  is  admissible. 

Error  from  District  Court  Wyandotte 
CJounty;  J.  McCabe  Moore,  Judge. 

Action  by  Emma  L.  Brown  against  Charles 
M.  Brown.  An  order  was  made,  and  plain- 
tur  brings  error.    Affirmed. 

'  J.  A.  Smith,  for  plaintiff  in  error.    L.  C. 
True,  for  defendant  In  error. 

PER  CURIAM.  In  1899  the  district  court 
of  Wyandotte  coimty  awarded  the  plaintiff 
In  error,  who  was  plaintiff  in  said  action,  a 
divorce  from  the  defendant  In  error,  and 
awarded  her  the  custody  of  the  five  minor 
daughters.  In  July,  1004,  the  defendant 
filed  his  application  In  said  court  for  an  order 
changing  the  custody  of  said  minor  children 
from  the  plaintiff  to  himself.  Among  other 
things,  in  said  application  the  defendant  al- 
leges that  the  plaintiff  Is  an  unfit  and  unstilta- 
ble  person  to  have  the  care  and  custody  of 
said  children  on  account  of  the  immoral  com- 
pany with  which  she  surrounds  them;  "that 
when  the  defendant  attempts  to  exercise 
proper  control  of  and  over  Carrie,  she  leaves 
his  home,  and  Is  given  refuge  by  her  mother 
in  an  evil  place,  where  she,  the  mother,  Is 
living  In  adultery  with  her  paramour,  S.  F. 
Bendure,  whom  she  has  taught  her  little 
daughter  Eva  to  call  'papa.' "  The  plaintiff 
also  filed  a  supplemental  petition  asking  for 
additional  alimony.  The  court  heard  the 
two  petitions  together,  and,  after  hearing  a 
large  amount  of  testimony.  It  made  special 
findings  of  fact  at  the  request  of  the  plain- 
tiff, which  findings  are  as  follows:  "Findings 
of  fact:  (1)  That  on  the  14th  day  of  July, 
1899,  at  the  time  of  the  granting  of  a  c^*V- 
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cree  of  divorce  In  this  case,  the  property  of 
the  parties  and  the  custody  of  the  minor  chil- 
dren was  provided  for  In  the  decree  in  ac- 
cordance with  an  agreement  between  the 
parties,  and'  by  such  agreement  and  the  de- 
cree of  the  court  made  pursuant  thereto  the 
minor  children  were  committed  to  the  cus- 
tody of  the  plaintiff.  (2)  That  shortly  after- 
wards the  plalntiCF  voluntarily  turned  the 
custody  of  ail  of  said  minor  children,  ex- 
cept Eva,  then  a  baby,  over  to  the  defendant, 
who  has  ever  since  maintained  and  provided 
for  them.  (S)  That  the  defendant  is  a  man 
of  good  repute  and  good  morals,  and  a  suita- 
ble person  to  have  the  care  and  custody  of 
said  clilldren,  and  is  able  to  provide  for  and 
educate  them  as  a  father  should  do.  (4) 
That  the  plaintiff  Is  an  Immoral  woman,  oJ! 
bad  repute,  and  an  unsuitable  person  to  have 
the  care  and  custody  of  said  female  chil- 
dren; and  the  court  declines  to  make  any 
finding  as'  to  whether  the  plaintiff  is  or 
has  been  guilty  of  adultery  or  bigamy.  (5) 
That  the  best  interest  of  said  minor  chil- 
dren in  controversy  requires  that  they  should 
be  removed  from  the  influences  which  sur- 
round their  mother,  and  committed  to  the 
care  and  custody  of  their  father,  who  is  a 
more  suitable  person  to  give  them  moral 
training  and  education.  Conclusions  of  law: 
(1)  That  the  defendant's  motion  ought  to  be, 
and  hereby  is,  sustained.  (2)  That  plaintiff's 
motion  ought  to  be,  and  hereby  is,  overruled 
and  denied."  The  court  rendered  Judgment 
awarding  the  custody  of  the  children  to  the 
defendant,  and  denying  the  plaintiff's  appli- 
cation. Motion  for  new  trial  was  overruled, 
and  the  plaintiff  brings  the  case  here. 

The  principal  error  complained  of  is  that 
the  court  admitted  evidence  of  the  general 
reputation  of  the  plaintiff  as  tending  to  show 
that  her  reputation  for  chastity  was  bad, 
and  that  the  plaintiff  and  one  Bendure  were 
living  together  as  husband  and  wife,  being 
unmarried.  In  proceedings  of  this  kind  the 
rights  of  either  parent  to  the  custody  and 
control  of  the  children  have  small  considera- 
tion at  the  hands  of  the  coiurts,  the  weifare 
of  the  children  being  the  prime,  and  almost 
the  only,  consideration.  When  necessary  to 
promote  the  welfare  of  the  children,  a  court 
of  equity  will  take  their  custody  from  either 
or  both  parents  and  award  it  to  another. 
Whatever  may  be  the  rule  as  to  the  admis- 
sibility of  evidence  of  general  reputation  to 
establish  adultery  In  a  divorce  proceeding, 
there  is  no  doubt  of  the  admissibility  of  such 
evidence  to  prove  that  the  home  to  which 
one  parent  proposes  to  take  growing  glris  is 
an  improper  place  to  take  them,  or  that  the 
mother,  with  a  bad  reputation  In  this  respect, 
is  only  less  injurious  In  degree  to  the  girls 
than  If  the  home  or  the  mother  were  in  fact 
morally  bad.  In  fact,  we  have  statutes  In 
this  state  for  the  suppression  of  houses  of 
111  fame.  The  order  of  the  court  in  this  case 
was  made  in  the  exercise  of  a  sound  Judi- 
cial discretion,  and  seems  to  be  Justified  by 


some  of  the  evidence,  and  It  is  not  tor  this 
court  to  balance  that  evidence  with  the  con- 
flicting evidence. 

On  the  application  of  the  plaintiff  after 
the  flhng  of  the  petition  In  error  In  this 
case,  this  court  made  an  order  •  suspending 
the  order  of  the  district  court,  and  giving  to 
the  plaintiff  the  custody  of  the  little-  girl 
Eva  during  the  pendency  of  this  action. 
Said  order  of  this  court  is  hereby  revoked, 
and  the  order  and  Judgment  of  the  district 
court  Is  afltoned. 


(71  Kan.  65S) 
GIRARD  LIFE  IXS.  ANNUITY  &  TRUST 

CO.  V.  LOVING. 
(Supreme  CJourt  of  Kansas.     June  10,  1905.) 
CoRPOBATioNS  —  Action     aqainst    Stock- 

BOLOEB — EVIOENCE. 

The  entries  in  the  account  l)ook8  or  other 
records  of  a  corporation  kre  not  admissible  in 
evidence  against  a  party  to  prove  that  he  is  a 
stockholder  in  the  corporation,  unless  accom- 
panied by  proof  of  authorization,  assent,  knowl- 
edgp,  and  acquiescence,  or  other  confirmatory 
conduct  making  the  party  privy  to  the  entries. 
[EM.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  f  634.] 

(Syllabus  by  the  Court.) 

Error  from  District  CJourt,  Sumner  Coun- 
ty; C.  L.  S warts,  Judge. 

Action  by  the  Glrard  Life  Insurance  Annu- 
ity &  Trust  Company  against  H.  V.  Loving. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

James  Lawrence,  for  plaintiff  in  error.  W. 
T.  McBride  and  James  A.  Ray,  for  defendant 
in  error. 

BURCH,  J.  The  purpose  of  the  action  in 
the  district  court  was  to  charge  the  defend- 
ant as  a  stockholder  in  a  defunct  corporation. 
The  court.hold  that  the  fact  of  stock  owner- 
ship had'-lbot  been  established.  The  plain- 
tiff  assigns  as  error  the  rejection  of  certain 
evidence  which  it  claims  would  have  sup- 
plied the  missing  proof  had  it  been  admitted. 
The  books  from  which  certain  entries  were 
offered  in  evidence  were  wholly  unidentified 
as  to  the  purpose  for  which  they  had  been 
kept.  There  is  nothing  to  Indicate  that  the 
enti'ies  offered  in  evidence  were  correct,  or 
were  made  at  or  near  the  time  of  the  trans- 
actions to  which  they  relate,  if  they  do  re- 
late to  actual  transactions,  or  that  they  were 
original  In  the  sense  that  they  constituted 
the  first  permanent  record  of  the  business  to 
which  they  refer.  The  bookkeeper  who 
made  the  entries  was  not  called  as  a  witness, 
and  the  evidence  offered  to  account  for  his 
absence  at  the  trial  is  not  sufficient  for  that 
purpose.  The  only  witness  interrogated  con- 
cerning the  matter  said,  when  asked  if  the 
bookkeeper  resided  in  the  county  where  the 
trial  took  place,  that  he  did  not  know.  If, 
therefore,  the  action  had  been  one  by  the  cor- 
poration itself  to  recover  on  an  ordinary  ac- 
count with  the  defgn«^jS,^|]jejij5^1ip^ij^ 
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proof  necessary  to  lay  a  foundation  for  the 
Introduction  In  evidence  of  Its  books  of  ac- 
count Is  wanting.  But  the  boolt  entries  re- 
ferred to  were  offered,  not  for  the  ordinary 
purpose  of  proving  the  state  of  an  account, 
but  to  prove  that  the  defendant  was  a  stoclc- 
holder  In  the  corporation.  No  attempt  was 
made  to  show  that  the  defendant  knew  of 
the  existence  of  such  entries,  and  had  ac- 
quiesced In  them,  or  had  authorized,  sanc- 
tioned, confirmed,  or  ratified  them  in  any 
way,  and  no  other  circumstances  were  shown 
making  the  defendant  privy  to  the  entries. 
Therefore  the  offer  of  proof  must  be  con- 
demned so  much  the  more.  "If  an  instru- 
ment as  solemn  as  a  judgment  cannot  affect 
a  stranger  to  It,  how  can  one  man  make  an- 
other man  his  debtor  merely  by  marking  him 
down  as  such  In  his  own  private  books? 
And  upon  what  principle  can  he  put  the 
stranger  so  marked  down  to  the  expanse  of 
defending  a  lawsuit  In  order  to  prove  that  he 
was  marked  down  without  his  authority? 
•  •  •  This  brings  us  to  consider  the  ques- 
tion to  what  extent  the  records  of  the  cor- 
poration can  be  used  as  evidence  in  these  ac- 
tions. And  here  it  ought  to  be  observed,  in 
the  first  place,  that  under  no  sound  prin- 
ciples can  such  records  be  put  in  evidence  to 
connect  a  stranger  with  the  corporation — to 
prove  that  the  particular  defendant  Is  a 
shareholder — unless  he  Is  shown  to  be  privy 
to  them  by  other  evidence.  For  It  cannot 
possibly  be  admitted  In  a  system  of  Juris- 
prudence that  pays  attention  to  the  ordinary 
maxims  of  Justice  that  I  can  make  a  stranger 
my  debtor  by  merely  writing  down  in  my 
books  a  statement  to  the  effect  that  he  Is  my 
debtor  and  by  signing  his  name  to  it.  But 
as  some  courts,  on  a  supposed  principle  of 
necessity,  admit  the  books  of  a  plaintiff  as 
prima  facie  evidence  of  his  account  against 
a  defendant  sought  to  be  charged  in  an  ac- 
tion on  an  account,  so  some  of  the  courts 
have  fallen  into  the  aberration  of  holding 
that  the  books  and  other  records  of  the  cor- 
poration may  be  given  in  evidence,  in  a  pro- 
ceeding to  charge  a  stockholder,  for  the  pur- 
pose of  proving  that  he  is  a  stockholder; 
which  fact  ought  to  be  first  proved  by  evi- 
dence aliunde,  in  order  to  lay  a  foundation 
for  the  introduction  of  the  books  and  records 
in  evidence  against  his  objection.  •  •  • 
The  true  principle  Is  that,  before  the  books 
of  a  corporation  can  be  put  In  evidence 
against  a  person  charged  with  liability  as  one 
of  its  members,  his  membership  must  be  ad- 
mitted or  established  by  evidence  aliunde." 
Thompson  on  Coi-porations,  ;§  1924,  3624, 
7732.  The  case  of  Bank  v.  Banking  Co.,  59 
Kan.  716,  54  Pac.  1061,  decided  by  this  court 
in 'November,  1898,  is  conclusive  upon  this 
subject,  and  is  supported  by  the  overwhelm- 
ing weight  of  authority  whether  of  text-writ- 


ers or  decided  cases.  The  syllabus  reads: 
"In  proceedings  instituted  by  a  creditor  of  a 
corporation  to  charge  another  person  with 
liability  as  one  of  the  corporate  shareholders, . 
the  books  of  the  corporation,  other  than  the 
stock  subscription  book.  If  unsupported  by 
other  evidence,  are  Inadmissible  to  prove 
membership  in  the  company."  It  should  be 
noted  that  the  stock  subscription  book  refer- 
red to  In  this  syllabus  Is  not  a  stock  ledger 
or  other  account  book  of  the  corporation  re^ 
cording  business  transactions  relating  to  its 
stock,  but  it  is  a  book  described  in  the  opin- 
ion as  one  in  which  a  person  "has  entered 
his  name  as  a  subscriber  for  corporate 
shares." 

The  plaintiff  was  also  denied  the  privilege 
of  offering  in  evidence  a  so-called  "transcript 
of  the  stock  ledger"  of  the  corporation,  con- 
taining the  name  of  the  defendant,  and  char- 
acters to  denote  20  shares,  placed  after  it. 
This  paper  was  not  evidence  as  a  certificate 
under  section  1309,  Gen.  St  1901,  because 
the  corporation  was  not  a  party  to  the  ac- 
tion (Dolan  V.  Wilkerson,  57  Kan.  761,  48 
Pac.  23);  and  a  declaration  by  the  corpora- 
tion of  what  Its  stock  ledger  contained  could 
scarcely  be  admitted  as  evidence  to  prove  a 
fact  when  the  stock  ledger  itself  could  not 
be  accepted  for  the  same  purpose. 

The  oral  evidence  of  the  witness  Bradley 
was  palpably  inadmissible. 

The  plaintiff  made  a  further  offer  of  proof 
to  which  an  objection  was  made  and  sustain- 
ed as  follows:  "Mr.  Lawrence:  The  plain- 
tiff offers  in  evidence  as  a  part  of  the  records 
and  files  in  this  case  the  original  case-made 
certified  by  a  former  Judge  of  this  court,  and 
ordered  to  be  made  a  part  of  the  records  of 
this  case.  I  desire  to  particularly  offer  In 
evidence  the  testimony  of  C.  B.  Trowbridge, 
the  witness  shown  to  be  a  nonresident  of 
Kansas,  found  on  pages  83  to  93  of  this  rec- 
ord. Mr.  McBride:  I  object  as  incompetent. 
Irrelevant,  and  Immaterial,  and  no  sufficient 
foundation  laid  for  the  introduction  of  such 
testimony,  and  hearsay.  (Which  objection  is 
by  the  court  sustained;  to  which  ruling  or 
the  court  the  plaintiff  at  the  time  duly  ex- 
cepted.)" A  case-made  to  not  a  part  of  the 
record  of  a  cause,  and  the  certificate  of  a 
trial  Judge  that  a  case-made  is  correct  as 
such  has  no  force  beyond  the  function  as- 
signed to  It  by  the  statute.  It  cannot  take 
rank  with  the  sworn  evidence  of  the  official 
stenographer  whose  duty  it  is  to  take  and 
reproduce  testimony.  The  plaintiff  In  this 
case  gives  no  excuse  whatever  for  its  failure 
to  present  the  best  evidence  which  the  na- 
•ture  of  the  case  permitted,  and  the  objection 
to  its  offer  was  rightfully  sustained. 

Other  assignments  of  error  are  without 
merit,  and  the  Judgment  of  the  district  court 
la  affirmed.    All  the  Justices  concurring. 
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WINPIELD  NAT.  BANK  v.  RAILROAD 
LOAN  &  SAVINGS  ASS'N. 

(Supreme  Court  of  Kansas.     June  10,   1905.) 

1.  Banks    and    Banking  —  Conversion    or 
Remittance — Action  to  Recoveh. 

The  owner  of  real  estate,  on  which  an  ele- 
vator was  in  process  of  construction,  borrowed 
$1,500  from  a  loan  company,  and  secured  its 
payment  by  a  mortgage  on  the  property.  By 
agreement  between  the  parties,  the  money  bor- 
rowed was  to  be  applied  to  the  payment  of 
certain  claims  for  material  used  and  machinery 
put  into  the  elevator,  in  order  that  the  mort- 
gage might  not  be  subject  to  mechanics'  liens. 
The  moitgagec  undertook  to  distribute  the  mon- 
ey, and,  through  a  bank,  sent  part  of  it  to 
another  bank,  with  directions  to  the  latter  that 
a  certain  claim  against  the  contractor  for  ma- 
chinery be  paid.  The  receiving  bank  applied 
the  amount  to  a  debt  owing  to  it  by  the  con- 
tractor. A  lien  on  the  elevator  propierty  was 
afterward  filed  and  foreclosed  by  the  company 
furnishing  the  machinery.  Held,  that  a  recov- 
ery may  be  had  by  the  mortgagee  against  the 
bank  which  misapplied  the  remittance,  without 
showing  that  the  plaintiff  paid  the  claim  for 
machinery  or  foreclosed  its  mortgage. 

2.  Same— Pleadings— Construction. 

The  petition  examined,  and  hold  to  state  a 
cause  of  action  on  an  implied  contract,  and  not 
in  tort. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cowley  Coun- 
ty ;■  C.  li.  Swarts,  Judge. 

Action  by  the  Railroad  Loan  &  Savings 
Association  against  the  Wintteld  National 
Bank..  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Elsie  D.  Bontz,  doing  business  as  the 
Hutchinson  Feed  &  Grain  Company,  vraa 
erecting  an  elevator  In  the  city  of  Hutchin- 
son. The  contract  for  its  construction  had 
been  let  to  one  W.  W.  Lockwood,  who  was 
proceeding  with  the  work.  On  July  13,  1899, 
through  her  husband  and  agent,  A.  N.  Bontz, 
she  borrowed  from  the  Railroad  Loan  & 
Savings  Association  the  sum  of  $1,5(X>,  and 
secured  its  payment  by  executing  a  mortgage 
on  the  elevator  property.  There  was  an 
agreement  between  the  loan  company  and 
Bontz  that  the  ?l,.50O  should  be  used  to  pay 
any  claims  there  might  be  against  the  ele- 
vator property  for  machinery  or  material 
furnished,  so  that  It  should  be  clear  of  all 
Incumbrances;  thus  making  the  mortgage 
to  defendant  in  error  a  flret  Hen.  Early  in 
August,  1899,  the  Railroad  Loan  &  Savings 
Association  deposited  in  the  First  National 
Bank  of  Hutchinson  $1,403.  A  draft  for 
this  amount  and  a  receipted  lumber  bill  for 
$473.41  were  sent  by  the  Hutchinson  bank 
to  the  'VVinfield  National  Bank  in  a  letter 
stating:  "Please  deliver  to  Mr.  W.  W.  Lock- 
wood  when  he  properly  executes  the  within 
affidavit  and  delivers  a  note  of  $1,875,  sign- 
ed by  the  Hutchinson  Feed  and  Grain  Com- 
pany, both  of  which  kindly  return  to  us." 
The  Wlnfleld  bank  gave  Lockwood  credit 
for  the  amount  of  the  draft;  leaving  him, 
as  It  claimed,  still  indebted  to  It  for  about 
$500.    Lockwood  testified  that  be  was  called 


Into  the  Wlnfleld  National  Bank  by  Mr.  Otis, 
the  cashier,  who  stated  that  he  bad  received 
a  draft  for  $1,403  and  a  receipt  from  the 
White  Lumber  Company.  He  indorsed  the 
draft,  which  was  payable  to  his  order,  but 
refused  to  make  the.  aflldavit  unless  he  re- 
ceived money  enough  to  pay  off  a  claim 
against  the  elevator  held  by  the  Barnard 
Machinery  Comimuy.  The  affidavit  stated 
that  all  claims  against  the  elevator  property 
had  been  paid.  He  finally  signed  the  affi- 
davit, swore  to  it  before  a  notary  in  the 
bank,  but  refused  to  deliver  it;  carrying  it 
away  In  his  pocket.  The  following  testi- 
mony of  Lockwood  is  material:  "Q.  Did  you 
have  any  conversation  with  Mr.  Otis  about 
the  payment  of  this  Barnard  Machinery  Com- 
pany's claim?  A.  Yes,  sir.  Q.  State  what 
that  conversation  was,  and  If  any  arrange- 
ment was  made?  A.  Yes,  sir;  I  was  to  re- 
ceive the  money  for  paying  off  the  Barnard 
Machinery  Company's  claim  and  some  oth- 
ers; that  Is,  I  was  to  receive  that  before 
delivering  the  affidavit  which  I  had  signed. 
That  was  the  consideration  on  which  I  sign- 
ed the  affidavit.  Q.  Was  that  the  same 
consideration  on  which  you  Indorsed  the 
draft?  A.  Yes,  sir.  Q.  That  was  the  rep- 
resentation he  made  to  you,  then,  to  get  you 
to  indorse  the  draft  at  that  time?  A.  Yes, 
sir;  we  had  made  that  arrangement  before 
that.  Q.  Did  you  ever  deposit  that  draft  to 
your  account,  or  just  leave  it  with  them  to 
collect?  A.  Just  simply  signed  my  name  to 
it,  was  all.  I  didn't  know  they  would  get 
the  money  on  It  until  after  I  got  my  money 
for  the  bills."  There  was  abundant  evidence 
showing  that  the  officers  of  plaintiff  in  error 
had  full  knowledge  of  the  purposes  for  which 
the  draft  was  received.  The  Wlnfleld  Na- 
tional Bank  returned  to  the  First  National 
Bank  of  Hutchinson  the  note  of  the  Hutchin- 
son Feed  &  Grain  Company  for  $1,875,  ex- 
plaining also  Its  failure  to  return  the  affida- 
vit of  Lockwood.  The  Barnard  Machinery 
(Company,  not  being  jwid,  afterward  ffied  a 
materialman's  lien  on  the  elevator  property, 
which  It  subsequently  foreclosed,  on  April 
25,  1902.  This  Hen  took  priority  over  the 
mortgage  of  defendant  in  error,  for  the  rea- 
son that  the  mortgage  was  executed  after 
the  machinery  was  furnished,  for  the  price 
of  which  the  lien  was  filed.  This  action  was 
brought  by  the  Railroad  Loan  &  Savings  As- 
sociation against  the  Wlnfleld  National  Bank 
to  recover  the  damages  sustained  by  the  for- 
mer by  reason  of  the  failure  of  the  bank  to 
apply  part  of  the  money  sent  to  It  by  the 
First  National  Bank  of  Hutchinson  In  pay- 
ment of  the  Barnard  Machinery  Company's 
claim,  amounting  to  about  $500.  The  petition 
contained  the  following  allegation:  "That 
for  the  purpose  of  fraudulently  appropriating 
the  proceeds  of  said  draft,  to  wit,  four- 
teen hundred  three  ($1,403)  dollars,  to  its 
own  use,  the  said  defendant  promised  the 
said  Lockwood  that  if  he  would  indorse  said 
draft,  so  that  tbey  could  obtain  the  proceeds 
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thereof,  they  would  pay  the  said  claims;  and 
the  said  Lockwood,  relying  upon  the  state- 
ments and  promises  of  said  defendant,  in- 
dorsed said  draft,  and  the  said  defendant 
immediately,  and  on  the  10th  day  of  August, 
18G9,  had  said  draft  presented  and  paid. 
That  after  the  procurement  of  the  proceeds 
of  said  draft  the  said  defendant  refused  to 
pay  said  claims,  and  lias  ever  since  so  refus- 
ed, and  falsely  and  fraudulently  appropri- 
ated the  same  to  Its  own  use.  That  at  the 
time  of  such  appropriation  of  said  draft  to 
its  own  use  the  defendant  knew  that  said 
Lockwood  was  indebted  to  the  Barnard  Ma- 
chinery Company  for  a  large  sum  of  money, 
exceeding  the  sum  of  five  hundred  ($500) 
dollars,  and  that  the  said  claim  of  the  said 
Barnard  Machinery  Company  was  one  that 
was  to  be  paid  from  the  proceeds  of  said 
'  draft,  and,  for  the  purpose  of  procuring  the 
indorsement  of  the  said  Lockwood  upon  said 
draft,  promised  the  said  Lockwood  that  It 
would  pay  said  claims,  which  promise  the 
said  Lockwood  believed  and  relied  upon, 
but  which  the  said  defendant  wholly  failed 
to  do."  It  was  alleged  that  a  lien  was  filed 
and  foreclosed  by  the  Barnard  Machinery 
Company  against  the  property  on  which  the 
loan  company  held  its  mortgage.  Plaintiff 
below  had  Judgment  in  a  trial  before  the 
court,  of  which  plaintiff  in  error  complains. 

James  McDermott,  Jackson  &  Noble,  and 
Roberts  &  Bichardson,  for  plaintiff  in  error. 
Fairchlld  &  Lewis,  for  defendant  in  error. 

WM.  B.  SMITH,  J.  (after  stating  the 
facts).  It  is  objected  that  the  petition  failed 
to  state  a  cause  of  action  because  it  contain- 
ed no  averment  that  plaintiff  below  paid  the 
claim  of  the  Barnard  Machinery  Company, 
and  the  mere  fact  that  a  Judgment  was  ren- 
dered thereon  against  the  contractor.  Lock- 
wood,  and  declared  a  lien  on  the  elevator 
property  superior  to  that  of  plaintiff's  mort- 
gage, was  insufficient  to  show  damage  to 
plaintiff  below  in  the  amount  of  such  lien. 
I'laintifl  below  assumed  the  distribution  of 
the  amount  it  loaned  to  the  Hutchinson  Feed 
&  Grain  Company.  The  claim  of  the  Bar- 
nard Machinery  Company  was  provided  for. 
The  money  necessary  to  pay  it  was  sent  to 
the  Wlnfleld  National  Bank,  and  the  purpose 
of  its  transmission  understood  fully  by  the 
latter.  It  converted  the  amount  to  its  own 
use.  The  loan  company,  by  its  agreement 
to  pay  the  several  claims  against  the  prop- 
erty which  might  ripen  Into  liens,  became 
liable  to  the  Barnard  Machinery  Company 
for  the  amount  of  Its  demand  against  Lock- 
wood.  It  attempted  to  pay  it  through  the 
agency  of  plaintiff  In  error.  The  proceeds 
of  the  draft  sent  to  Hutchinson  belonged  to 
the  loan  company.  After  converting  a  por- 
tion of  It,  defendant  below  could  not  defeat 
this  action  by  asserting  that  plaintiff  might 
have  collected  the  amount  it  withheld  by 
foreclosing  its  mortgage  on  the  elevator,  thus 
causing   the   mortgagor   to    suffer   for   the 


wrongful  conduct  of  the  Wlnfleld  bank.  It 
is  no  answer  for  it  to  say  that  the  loan  com- 
pany might  have  collected  the  amount  of 
the  claim  from  some  other  person.  The  pur- 
pose the  loan  company  had  in  distributing 
the  money  was  that  Its  mortgage  might  be  a 
first  lien  on  the  property  mortgaged.  This 
purpose  was  defeated  by  the  defendant  bank. 
The  action  was  not  begun  prematurely. 

The  contention  that  the  statute  of  limita- 
tions barred  a  right  of  recovery  cannot  be 
sustained.  Plaintiff  below  pleaded  all  the 
facts.  A  cause  of  action  founded  on  an  im- 
plied contract  was  stated.  K.  P.  Ry.  Co.  v. 
Kunkei,  17  Kan.  145;  Smith  v.  McCarthy, 
39  Kan.  308,  18  Pac.  204;  Guernsey  v.  Da- 
vis, 67  Kan.  378,  73  Pac.  101;  Missouri  Sav- 
ings &  Loan  Co.  v.  Rice,  84  Fed.  131,  28  C. 
C.  A.  305;  Pomeroy's  Code  Remedies  (4th 
Ed.)  $i  453,  559.  The  bank  received  and 
appropriated  the  money  less  than  three  years 
before  the  petition  was  filed.  Counsel  for 
plaintiff  in  error  insist  that  the  only  mis- 
conduct complained  of  on  the  part  of  the 
Wlnfleld  bank  was  its  failure  to  return  Lock- 
wood's  affidavit,  as  evidenced  by  the  letter 
transmitting  the  draft  and  affidavit.  Its 
default  was  more  than  this.  The  affidavit 
was  to  furnish  proof  that  the  machinery 
claim  had  been  paid.  The  only  fund  out  of 
which  it  could  he  paid  was  in  the  hands  of 
plaintiff  in  error.  It  was  the  duty  of  the 
bank  to  put  Lockwood  in  a  position  where  he 
could  testify  truthfully  in  the  affidavit  that 
the  claim  was  out  of  the  way  of  the  loan 
company's  mortgage.  This  It  did  not  do. 
The  directions  in  the  letter  from  the  first  Na- 
tional Bank  of  Hutchinson  were  to  be  acted 
on  by  the  Wlnfleld  bank  in  connection  with 
the  understanding  it  had  with  Lockwood  that 
the  claim  in  question  was  to  be  discharged. 

The  court  has  given  attention  to  the  other 
claims  of  error  presented  by  counsel,  but 
finds  nothing  Justifying  a  reversal  of  the 
Judgment.  It  is  affirmed.  All  the  Justices 
concurring. 


(71  Kao.  652) 
JACK  et  al.  v.  HOOKER. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

1.  Wii,!.  OP  HtTSBAND — Consent  of  Wife — 
VALiDrrY— Deed. 

A  husband  or  wife  may  bequeath  awM 
from  the  other  more  than  one-lialf  of  his  W 
her  property,  if  the  other  spouse  gives  consent 
in  writing,  executed  in  the  presence  of  two 
witnesses. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15. 
Cent.  Dig.  Curtesy,  {  31;  vol.  17,  Cent  Dig. 
Dower,  §$  154-175.] 

2.  Same— Sufficiency. 

The  form  or  name  of  the  writing  giving 
consent  is  not  important,  providing  it  sufficient- 
ly shows  that  the  one  consenting  agrees  to  ac- 
cept the  provision  made  in  the  will  in  place 
of  the  share  'which  the  statute  would  give,  and 
that  it  is  duly  witnessed. 
8.  Same— Witnesses. 

It  is  not  necessary  that  the  witnesses  shall 
subscribe  their  names  to  the  writing.  It  is 
enough  that  it  is  ezecut6^ii&  their  presence. ,  1^^ 
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4.  Dekd— CoifSTBCcnoif. 

When  a  will,  lease,  and  deed  are  made 
about  the  same  time,  and  appear  to  be  parts  of 
one  transaction,  the  court  may  consider  all  of 
them,  and  the  circumstances  under  which  they 
were  executed,  in  interpreting  the  deed,  and  in 
determining  the  purpose  which  it  was  intended 
to  accomplish. 
6.  Same. 

So  interpreted,  a  deed  executed  by  the  wife 
to  the  daughter  in  the  present  case  is  held  to 
be  a  valid  consent  to  the  provisions  of  a  will 
in  which  the  wife  was  given  a  life  estate  in 
land,  but  which  was  ultimately  to  belong  abso- 
lutely to  the  daughter, 
(Syllabus  by  the  Court) 

Error  from  District  Court;  Keno  CoTinty; 
H.  Fierce,  Judge  pro  tern. 

Action  by  Minnie  A.  Hooker  against  Mary 
T.  Jack  and  Albert  R.  Bowles.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Modi- 
fled. 

Action  to  determine  the  interests  and 
rights  of  the  parties  herein  to  a  tract  of  land 
in  Reno  county.  In  a  petition  filed  by  Miunie 
A.  Hooker  against  Mary  T.  Jack  and  Albert 
R.  Bowles,  she  alleged  that  on  January  7, 
lOOl,  her  father,  Robert  Jack,  was  the  owner 
of  a  quarter  section  of  land  in  Reno  county, 
and  on  that  day  he  made  a  will  devising  the 
land  to  her,  subject  to  a  life  estate  in  her 
stepmother,  Mary  T.  Jack.  The  will,  which 
was  duly  signed  and  attested,  read: 

"Plevna,  Kan.,  Jan.  7th,  1904.  I,  Robert 
Jack,  of  Plevna,  Reno  county,  and  state  of 
Kansas,  make  this  my  last  will.  I  give,  de- 
vise and  bequeath  my  estate  and  property, 
real  and  personal,  as  follows: 

"That  is  to  say,  I  give  to  my  daughter, 
Minnie  A.  Hooker,  the  south-east  quarter  of 
section  six  (6),  township  No.  twenty-four  (24), 
range  No.  nine  (9)  west,  except  that  in  case 
my  wife,  Mary  T.  Jack,  should  survive  me, 
then  I  desire  that  she  should  have  full  use 
and  control  of  said  land  during  her  natural 
life;  also  my  library,  tool-chest  and  farming 
implements. 

"In  witness  whereof,  I  have  signed,  sealed 
and  published  and  declare  this  instrument  as 
my  last  will,  at  Plevna,  Reno  county,  Kans. 
Jany.  7,  1904.  Robert  Jack." 

At  the  same  time  he-  executed  a  lease  to 
the  land  to  Albert  R.  Bowles,  a  son  of  Mary 
T.  Jack,  for  a  term  commencing  on  the  day 
of  execution,  and  continuing  until  the  death 
m  Robert  and  Mary  T.  Jack.  It  contained  pro- 
visions common  to  leases,  with  the  addition- 
al stipulation  "that  at  the  death  of  the  last 
survivor,  Robert  Jack  or  Mary  T.  Jack,  the 
party  of  the  second  part  [Albert  R.  Bowles] 
iigrees  to  deliver  said  premises  at  once  to 
Minnie  A.  Hooker."  It  was  further  alleged 
that,  for  the  purpose  of  carrying  out  the 
conditions  of  the  will,  and  as  a  consent  to 
its  terms  respecting  the  laud,  a  deed  should 
at  once  be  m.ade;  but,  as  the  scrivener  who 
was  preparing  the  documents  had  no  forms 
of  deeds  with  him,  the  execution  of  the  deed 
was  postponed  until  the  0th  day  of  Janu- 
ary, when  a  deed,  quitclaim  in  form,  was 


made  by  Mary  T.  Jack  to  Minnie  A.  Hookee 
in  consideration  of  the  sum  of  $1,  and  which 
purported  to  convey  the  quarter  section,  "ex- 
cept the  life  estate  of  the  grantor  herein 
wlilch  Is  hereby  reserved,  with  possession 
of  the  premises  from  this  date  up  to  and  dur- 
Ing  the  natural  life  of  the  grantor  herein." 
It  is  alleged  that  the  deed  was  executed  in 
the  presence  of  two  witnesses  and  Minnie 
A.  Hooker  as  well,  and,  further,  that  the  will, 
lease,  and  deed  were  all  a  part  of  the  same 
transaction,  and  for  the  purpose  of  devising 
the  land  to  bis  daughter,  Minnie  A.  Hooker,  ' 
giving  a  life  estate  to  his  wife,  Mary  T. 
Jack,  and  providing  that  her  son,  Albert's. 
Bowles,  should  have  the  use  of  the  land  dur- 
ing  the  lifetime  of  Ills  mother,  and  pay  the 
rentals  to  her  during  that  time.  The  deed 
was  executed  for  the  purpose  of  carrying  out 
the  terms  of  the  will,  and  was  Intended  as  a  , 
consent  in  writing  to  take  the  life  estate 
which  it  provided.  Instead  of  the  share  which 
she  might  have  bad  if  no  consent  had  been 
given.  It  was  then  averred  that  Robert  Jack 
died  on  January  24,  1904;  that  the  will  waa 
duly  proven  and  recordeid;  and  that  after- 
wards, to  wit;  on  February  18,  1004,  Mary 
T.  Jack,  in  violation  of  her  agreement  and 
consent  to  the  terms  of  the  will,  made  a  pre- 
tended election  and  attempted  to  take  under 
the  law,  and  not  under  the  will,  and  since 
claims  that  she  Is  the  owner  of  an  undivid- 
ed one-half  interest  in  the  real  estate.  The 
prayer  of  plaintiff  below  was  that  the  court 
should  decree  her  to  be  the  owner  in  fee  sim- 
ple of  the  real  estate,  subject  only  to  a  life 
estate  In  Mary  T.  Jack;  that  her  pretended 
election  to  take  under  the  law  be  canceled; 
and  that  the  rights  and  interests  of  the  par- 
ties be  decreed,  barring  Mary  T.  Jack  and 
Albert  B.  Bowles  of  all  right,  title,  and  in- 
terest in  the  land,  except  the  life  estate  in 
Mary  T.  Jack.  A  demurrer  to  the  petition 
upon  the  ground  that  it  did  not  state  a  cause 
of  action  against  the  defendants  was  over- 
ruled, and  the  defendants,  declining  to  plead 
further,  elected  to  stand  on  the  demurrer, 
and  therefore  judgment  was  rendered  in 
favor  of  Minnie  A.  Hooker,  adjudging  that 
she  was  the  owner  in  fee  simple  of  the  real 
estate,  subject  only  to  the  life  estate  of  Mary 
T.  Jack,  and  also  that  the  lease  to  Albert  B. 
Bowles  be  canceled,  and  barring  lioth  de- 
fendants from  any  right,  title,  or  interest 
other  than  the  life  estate  in  the  property. ' 
The  defendants  complain. 

Q.  A.  Vandeveer  and  F.  L.  Martin,  for 
plaintiffs  in  error.  Prigg  &  Williams,  for 
defendant  in  error. 

JOHNSTON,  C.  J.  (after  stating  the  facts). 
The  principal  question  presented  for  deci- 
sion Is,  did  Mary  T.  Jack  give  a  valid  consent 
to  take  the  allowance  made  for  her  in  the 
will,  Instead  of  the  share  she  might  have 
taken  under  tbe  statute?  In  the  statute  re- 
lating to  wills  it  is  enacted  that  "no  man 
while  married  shall  bequeath  away  from  hia 
Digitized  by  VJ*^»^V  It 
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wife  more  than  one-balf  of  bis  property,  nor 
shall  any  woman  while  married  bequeath 
away  from  her  husband  more  than  one-balf 
of  her  property.  But  either  may  consent  in 
writing,  executed  in  the  presence  of  two  wit- 
nesses, tbat  the  other  may  bequeath  more 
than  one-balf  of  his  or  her  property  from  the 
one  so  consenting."  Gen.  St  1901,  {  7972. 
To  make  the  consent  eflective,  it  must  be  in 
writing,  and  executed  in  the  presence  of  two 
witnesses.  The  deed  made  in  connection 
with  the  other  papers  is  a  written  relin- 
quishment, and,  although  the  names  of  the 
subseriblDg  witnesses  are  not  attached  to  the 
instrument,  it  is  alleged  to  have  been  execut- 
ed in  the  presence  of  two  witnesses.  It  is 
not  required  that  the  witnesses  shall  sign  the 
writing,  but  only  that  it  shall  be  executed  in 
their  presence.  Statute  of  Wills,  {  35;  Neu- 
ber  V.  Sboel,  8  Kan.  App.  345,  55  Pac.  350. 
Nor  is  the  designation  of  the  instrument  giv- 
ing consent  important,  if  it  amounts  to  a 
written  agreement  to  relinquish  the  statu- 
tory share,  and  that  more  than  one-balf  of 
the  property  may  be  devised  elsewhere.  A 
valid  antenuptial  contract  has  been  beld  to 
be  snfflclent  to  change  the  descent  of  prop- 
erty, and  bind  a  person  to  take  the  portion 
agreed  upon,  instead  of  the  statutory  share. 
Hafer  v.  Hafer,  33  Kan.  449,  6  Pac.  537; 
King  v.  Molloban,  61  Kan.  687,  60  Pac.  731. 

It  is  insisted  that  while  the  deed  is  in 
writing,  and  the  execution  witnessed  by  the 
proper  number  of  persons,  it  does  not  of  it- 
self clearly  show  tbat  it  was  intended  to  be 
a  consent  to  the  provisions  of  the  will.  While 
the  deed  does  not  specifically  recite  that  it 
Is  intended  to  operate  as  a  consent,  nor  re- 
fer expressly  to  the  other  papers  in  conne<^ 
tton  with  which  it  was  executed,  they  appear 
to  have  been  part  of  one  transaction,  and 
combine  to  etFect  a  single  purpose;  and  hence 
we  may  properly  look  to  those  papers,  and 
the  circumstances  under  which  they  were  ex- 
ecuted, to  interpret  the  deed  and  determine 
the  purpose  which  it  was  intended  to  accom- 
plish. All  the  papers  were  executed  substan- 
tially at  the  same  time,  and  in  the  presence 
of  those  concerned  in  the  disposition  of  the 
property.  It  was  the  manifest  purpose  to 
make  definite  and  final  disposition  of  the 
property  and  to  adjust  the  rights  of  all  at 
that  time.  The  testator  had  a  daughter,  and 
his  wife  had  a  son,  to  be  provided  for.  First, 
he  desired  tbat  his  wife  should  have  the 
benefit  and  earnings  of  the  whole  of  the 
land  during  her  lifetime,  instead  of  title  to 
the  half  which  the  law  would  give  her,  and 
tbat  it  should  be  managed  by  her  son,  who, 
under  the  lease,  was  to  enjoy  the  possession 
of  the  property,  and  pay  the  rentals  to  his 
mother.  Then,  at  her  death,  when  the  life 
estate  bad  terminated,  he  wished  it  to  go 
for  the  benefit  of,  and  absolutely,  to  his  own 
daughter.  The  will  expressly  provided  for 
his  wife  and  daughter,  the  lease  gave  the  pos- 
session to  her  son,  and  in  the  deed  there 
was  consent  and  an  obvious  attempt  to  give 


the  fee  to  the  daughter.  The  connection  be- 
tween the  will  and  the  deed  Is  easily  appar- 
ent. Each  of  tbem  plainly  refers  to  the  life 
estate  of  the  wife.  As  that  estate  was  pro- 
vided for  in  the  will  alone,  the  reference  to  it 
in  the  deed  is  internal  evidence  to  connect 
it  with  the  will.  In  this  respect  the  case  is 
quite  unlike  the  cited  one  of  Sill  ▼.  SUl,  31 
Kan.  248, 1  Pac.  556,  where  the  deeds  sought 
to  be  linked  with  a  will  had  been  executed 
about  a  year  before  the  making  of  the  will, 
and  bore  no  evidence  of  any  connection  with 
the  will.  In  the  present  case  the  reference 
by  Mrs.  Jack  to  the  life  estate  arising  from 
the  terms  of  the  will,  and  the  reservation  of 
tbat  estate  to  herself  in  the  deed,  was  an 
acknowledgment  that  she  was  acquainted 
with  the  provisions  made  for  her  in  the  will; 
and,  by  placing  the  title  in  the  daughter  sub- 
ject to  her  life  estate,  she  indicated  her  de- 
sire to  conform  and  ^ve  consent  to  the  pro- 
visions of  the  will.  Writings  of  this  char- 
acter should  be  so  construed  as  to  give  every 
part  of  them  force  and  effect,  if  possible; 
and,  unless  the  deed  is  construed  in  connec- 
tion witb  the  will,  it  will  be  inoperative,  and 
the  evident  purpose  of  the  parties  thwarted. 
It  is  evident  that  the  parties,  as  well  as  the 
notary  who  assisted  them,  were  nnacqualnt- 
ed  with  legal  forms  and  the  best  method  of 
accomplishing  their  purpose.  Bnt  when  the 
papers  executed  are  construed  together,  It  is 
manifest  that  all  Intended  that  Mary  T.  Jack 
should  have  a  life  estate  in  the  entire  prop- 
erty, and  that  the  deed  was  executed  to  ev- 
idence her  consent  to  the  provisions  of  tbe 
will. 

The  decision  of  the  court  with  respect  to 
this  feature  of  the  case  is  sustained,  but  Its 
Judgment  canceling  the  lease  must  be  modi- 
fled.  It  was  executed  as  a  i)art  of  .the  trans- 
action which  has  l>een  upheld,  and,  as  noth- 
ing has  been  alleged  in  the  petition  or  indi- 
cated upon  the  face  of  tbe  lease  tbat  renders 
it  invalid,  no  reason  is  seen  why  It  should 
be  set  aside.  The  judgment  will  therefore 
be  modified  as  to  the  lease,  and  in  all  other 
respects  it  will  be  affirmed.  All  the  Justices 
concurring. 

(71  Kan.  524) 
ATCHISON,  T.  &  S.  P.  RX.  CO.  v.  TOWN- 
SEND. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

1.  WBONGPtTL  Death— Action  bt  Subvivino 
Husband. 

The  Rurviving  husband  is,  within  the  mean- 
ing of  section  422  of  the  Code,  next  of  kin  of 
his  wife,  and  entitled  to  recover  damages  for 
her  wrongful  death. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Death.  $§  40,  41.] 

2.  RAILBOADS  —  HlOHWAT     Cbossino  —  Re- 
PAIB8.  , 

It  is  the  duty  of  a  railroad  company,  In 
constructinK  its.  road  across  a  highway,  to  re- 
store tbe  iiighway  to  its  former  state,  or  to 
such  a  state  as  to  not  necessarily  impair  its 
usefulness.  It  may  not  be  possible  to  restoi-a 
the  highway  to  its  eiact  gWf^'flf^bC'H^^^'itj^lC 
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it  should  be  restored  to  Its  former  state  as  far 
as  it  is  practicable  to  do  so,  and  so  as  to  not 
substantially  endanger  or  impair  its  nsefulness 
as  a  highway. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  §$  274-583.] 

3.  Sake— Instbuctions. 

An  instruction  to  the  effect  that  it  is  the 
duty  of  the  company  to  restore  a  highway,  "as 
near  as  it  was  possible  to  do  so,  to  its  original 
condition,"  is  not  misleading,  when  considered 
with  other  portions  of  the  same  instruction, 
defining  the  duty  of  the  company. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  {  278.] 

4.  Wbonoful  Death— Dauaoes.  ' 

The  right  of  action  for  wrongfully  causing 
death,  given  by  section  422  of  the  Code,  is  for 
the  pecuniary  loss  sustained  by  the  relatives  of 
the  deceased,  and  exemplary  damages  may  not 
be  allowed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Death,  §|  98,  107.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Dickinson  Coun- 
ty; J.  T.  Dickerson,  Judge. 

Action  by  George  W.  Townsend  against 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company..  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Modified  and  affirmed. 

A.  A.  Hum,  O.  J.  Wood,  and  G.  W.  Hurd, 
for  plaintiff  in  error.  E.  C.  Little,  for  de- 
fendant In  error. 

JOHNSTON,  C.  J.  This  was  an  action  by 
George  W.  Townsend  to  recover  damages 
from  the  Atchison,  Topeka  &  Santa  F6  Rail- 
way Company  for  the  wrongful  deatti  of  bis 
wife,  occasioned,  as  be  alleges,  by  the  cul- 
pable negligence  of  the  railway  company. 
On  April  25,  1903,  Mrs.  Townsend  drove  a 
borse  and  baggy  along  a  public  highway,  and 
when  she  reached  a  railroad  crossing  she 
was  struck  by  the  locomotive  of  a  passing 
train  and  killed.  The  negligence  charged 
against  the  railway  company  was  the  fail- 
ure of  those  In  charge  of  the  train  to  give 
proper  signals  as  they  approached  the  high- 
way, and  also  in  making  and  maintaining  a 
dangerous  crossing.  It  was  averred  and 
sbown  that  a  deep  cut  was  made  for  the 
railroad  at  and  near  tlie  crossing,  the  dirt 
from  the  excavation  being  -piled  high  on 
each  side  of  the  track,  and  the  highway  was 
cut  down  In  order  to  cross  the  railroad  at 
grade.  The  conditions  were  such  that  for  a 
considerable  distance  a  traveler  on  the  high- 
way could  not  see  any  part  of  an  approach- 
ing train,  and  the  cut  was  so  deep  and  the 
obstructions  so  great  as  to  materially  deaden 
the  sound  of  an  approaching  train.  The 
testimony  tended  to  show  that  the  intersect- 
ing cuts  were  so  deep  and  narrow  that  it 
was  impossible  for  Mrs.  Townsend  to  have 
seen  an  approaching  train  until  her  horse 
was  on  and  partially  over  the  track.  These 
cuts  and  embankments  remained  as  tbey 
had  been  originally  made  by  the  railroad 
company,  and  the  highway  had  never  been 
restored  to  its  former  safe  condition  for 
public    travel.      The  jury   found   that   the 


whistle  was  not  sounded  or  the  bell  rung 
by  the  trainmen  as  they  approached  the  high- 
way, and  also  that  the  company  failed  to 
provide  a  safe  crossing.  Townsend  recov- 
ered $3,850,  and  $1,000  of  this  amount  was 
exemplary  damages. 

It  Is  first  contended  that,  under  section 
422  of  the  Code,  Townsend  was  not  entitled 
to  recover  damages  for  the  wrongful  death 
of  his  wife.  It  provides  that  "the  damages 
cannot  exceed  ten  thousand  dollars,  and  must 
inure  to  the  exclusive  benefit  of  the  widow 
and  children.  If  any,  or  nest  of  kin,  to  be 
distributed  In  the  same  manner  as  personal 
property  of  the  deceased."  It  Is  insisted 
that  a  husband  is  not  "next  of  kin"  of  his 
wife,  and  that  kinship  means  relationship 
by  blood,  and  not  by  marriage.  The  refer- 
ence In  the  section  Itself  to  the  statute  of 
descents  and  distributions  furnishes  the  rule 
for  interpreting  the  phrase  "next  of  kin." 
Under  that  statute  the  husband  and  wife  In- 
herit from  each  other,  and  it  has  already 
been  held,  in  Railway  Co.  v.  Ryan,  62  Kan. 
682,  04  Pac.  603,  that  the  phrase,  as  used  In 
the  statute  for  the  recovery  of  damages  for 
wrongfully  causing  a  death,  means  those 
kin  who  Inherit  from  the  deceased  under 
the  statute  of  descents  and  distributions. 
See,  also.  Steel  v.  Kurtz,  28  Ohio  St  191; 
Lima,  etc..  Co.  v.  Deubler,  6  Ohio  Cir.  Ct 
185;   Plnkham  v.  Blair,  57  N.  H.  226. 

Complaint  is  made  of  the  admission  of 
testimony  that  on  other  occasions  no  whistle 
or  warning  of  the  approach  of  trains  at  this 
crossing  was  heard.  If  the  conditions  at 
the  crossing  were  such  that  the  statutory  or 
ordinary  signals  were  insufficient,  then  other 
and  more  effective  warnings  should  have 
been  given.  It  was  competent  to  show  by 
witnesses  who  had  made  a  test  at  the  same 
place,  and  imder  substantially  similar  cir- 
cumstances, how  far  the  whistles  or  bells  of 
trains  could  be  heard,  and  the  effect  of  the 
cut  and  obstructions  In  deadening  the  sounds 
of  approaching  trains.  Railroad  Co.  v.  Mof- 
fatt,  56  Kan.  607,  44  Pac.  007.  Some  of  the 
testimony  objected  to  was  admissible  for 
that  purppse,  and,  even  If  It  bad  not  been 
admissible  for  any  purpose,  the  objections 
that  were  made  to  the  testimony  were  hard- 
ly sufficient  to  challenge  the  attention  of  the 
trial  court. 

In  charging  the  Jury  the  following  instruc- 
tion was  given:  "You  are  Instructed  that, 
whenever  a  railroad  in  this  state  is  con- 
structed across  a  highway,  It  is  the  duty  of 
the  railroad  company  to  restore  the  highway 
thus  intersected  to  Its  former  state  or  con- 
dition, or  to  such  a  state  and  condition  as 
to  not  necessarily  impair  its  usefulness  as  a 
public  highway.  In  other  words.  It  was  the 
duty  of  the  defendant  company  in  this  case, 
after  having  crossed  the  highway  in  ques- 
tion, to  restore  said  highway,  as  near  as  it 
was  possible  to  do  so,  to  its  original  condi- 
tion, and  this  with  special  reference  to  its 
use   as   a   public   highway,    now    burdened 
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Tvlth  the  additional  dangers  of  being  crossed 
by  said  railroad  company.  Therefore  I  In- 
struct you  that  If  you  find  from  the  prepon- 
derance of  the  evidence  that  the  defendant 
railroad  company  failed  and  neglected  to 
restore  the  highway  In  question  to  Its  orig- 
inal condition  of  safety,  so  far  as  it  was 
possible  for  the  defendant  railroad  company 
to  do  so,  and  that  said  crossing  was  left 
by  said  defendant  company  in  such  a  condi- 
tion as  to  impair  its  u£<efulness  as  a  public 
highway,  and  permitted  by  said  defendant 
to  remain  In  a  dangerous  condition,  then  the 
defendant  company  was  gtiilty  of  negli- 
gence." It  is  contended  that  the  statement 
that  the  company  should  restore  the  high- 
way, as  near  as  It  was  possible,  to  Its  orig- 
inal condition,  prescribed  a  higher  standard 
of  duty  than  the  law  requires.  The  statute 
(Gen.  St.  1901,  p.  297,  §  1316,  subd.  4)  pro- 
vides: "Every  railway  corporation  shall  have 
power  to  construct  its  road  across  any  high- 
way, but  the  company  shall  restore  the  high- 
way thus  intersected  to  Its  former  state  or 
to  such  a  state  as  to  have  not  necessarily  Im- 
paired its  usefulness."  The  construction  of 
a  railroad  over  a  highway  maizes  It  prac- 
tically impossible  to  restore  the  highway  to 
Its  former  condition,  but  It  should  be  restor- 
ed to  Its  former  state  of  safety  for  public 
travel.  It  may  not  be  Important  or  neces- 
sary that  it  should  be  brought  as  nearly  as 
possible  to  its  original  condition,  but  It  l8 
Important  that  It  should  be  restored  so  that 
the  danger  of  Its  use  would  be  reduced  as 
much  as  possible.  A  more  apt  and  better 
expression  might  have  been  that  the  high- 
way should  have  been  restored  to  its  former 
state  so  far  as  It  was  practicable  to  do  so, 
or  that  It  should  have  been  restored  so  as 
not  to  substantially  impair  or  endanger  Its 
usefulness  as  a  highway.  The  first  part  of 
the  Instruction  complained  of  Is  unexcep- 
tionable, and,  when  the  entire  Instruction  is 
considered,  it  does  not  seem  that  the  Jury 
could  have  been  mlfsled  by  the  words  "as 
near  as  possible."  Taken  in  its  entirety.  It 
said.  In  effect,  that  the  -  railway  company 
should  do  everything  which  was  reasonable 
and  practicable  to  restore  the  highway  to  its 
former  state,  so  that  Its  use  for  public  travel 
should  not  be  endangered.  The  inclination 
of  the  courts  Is  to  strictly  enforce  the  law 
as  to  the  care  to  be  exercised  by  both  rail- 
road companies  and  travelers  at  highway 
crossings. 

.  The  court  advised  the  Jury  that  punitive 
damages  might  be  allowed  In  the  case  if  the 
Jury  found  that  the  company  was  guilty  of 
negligence  of  a  gross,  reckless,  and  willful 
character,  and  the  findings  disclose  that 
such  damages  were  awarded  to  the  extent  of 
$1,000.  Assuming  that  the  negligence  was 
gross  and  wanton,  It  Is  the  opinion  of  the 
court  that  exemplary  damages  may  not  be 
allowed  In  such  cases.  Recoveries  for 
wrongful  death  could  not  be  had  under  the 
common  law.    The  right  to  maintain  such 


actions  is  given  by  statute,  and  damages  can 
only  be  recovered  to  the  extent  which  the 
statute  allows.  There  is  a  division  of  Judi- 
cial opinion  on  the  subject  of  the  allowance 
of  exemplary  damages  for  Injuries  resulting 
In  death,  but  In  13  Cyc.  365,  where  the  eases 
are  collected,  It  Is  said  that  "the  rule  is  well 
established  that,  under  statutes  giving  a 
right  of  action  for  death  by  wrongful  act, 
exemplary  or  punitive  damages  cannot  be  re- 
covered, unless  expressly"  provided  for  in  the 
statute  giving  the  right  of  action."  Our  stat- 
ute provides:  "When  the  death  of  one  is  caus- 
ed by  the  wrongful  act  or  omission  of  another, 
the  personal  representatives  of  the  former 
may  maintain  an  action  therefor  against  the 
latter,  if  the  former  might  have  maintained 
an  action  had  he  lived  against  the  latter  for 
an  injury  for  the  same  act  or  omission.  The 
action  must  be  commenced  within  two  years. 
The  damages  cannot  exceed  ten  thousand  dol- 
lars, and  must  inure  to  the  exclusive  benefit  of 
the  widow  and  children,  If  any,  or  next  of  kin, 
to  be  distributed  In  the  same  manner  as  per- 
sonal proper*  of  the  deceased."  Civ.  Code, 
8  422.  It  win  be  observed  that  no  reference 
is  made  to  danjages  by  way  of  punishment, 
and  the  limitation  placed  upon  the  amount 
of  recovery  Is  somewhat  Inconsistent  with 
the  allowance  of  exemplary  damages.  No 
more  than  $10,000  can  be  recovered  for  the 
wrongful  death  of  any  perjSon,  and  if  the  pe- 
cuniary loss  of  the  plalntiCT  equaled  that 
sum,  and  that  amount  was  awarded,  of  course 
no  exemplary  damages  could  be  given.  The 
precise  point,  although  considered  In  a  num- 
ber of  cases,  has  not  been  expressly  decided. 
The  question  was  suggested  in  Railway  Co. 
V.  Cutter,  19  Kan.  83,  but  the  court,  finding 
It  unnecessary  for  the  determination  of  the 
case,  expressly  declined  to  decide  It.  The 
character  of  the  damages  recoverable  In  this 
class  of  cases  was  considered  in  Railway  Co. 
V.  Brown,  26  Kan.  458,  where  it  was  said: 
"We  cannot  agree  that  the  theory  of  the  law 
Is  to  punish  for  the  mere  negligent  destruc- 
tion of  life,  and  the  law  of  compensation 
means  that  no  more  should'  be  given  to  the 
next  of  kin  than  they  probably  would  have 
received  from  the  decedent  if  his  life  had 
not  been  taken  away."  In  Coal  Co.  v.  Limb, 
47  Kan.  469.  28  Pac.  181— a  death  case— It 
was  said :  "This  Is  an  action  for  compen- 
sation only,  and  no  damages  can  be  recover- 
ed by  the  plaintiff  below,  except  for  the  pe- 
ctmiary  loss  which  the  parent  sustained  by 
the  death  of  the  son."  In  U.  P.  Railway  Co. 
V.  Sternbergh,  54  Kan.  418,  38  Pac.  480,  it 
was  remarked:  "As  the  Jury  were  inform- 
ed, the  law  must  give  the  child  only  the 
amount  of  his  pecuniary  loss.  Nothing  is 
allowed  for  the  suffering  of  the  deceased, 
nor  for  the  sorrow  of  those  he  left,  but  just 
the  value  to  the  child  of  his  life  In  money." 
In  Railway  Co.  v.  Ryan,  62  Kan.  687,  64 
Pac.  604,  the  nature  of  the  action  was  under 
discussion,  and  It  was  said:  "An  action  of 
the  character  of  this  one  is  purely  compen- 
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satory.  It  Is  bronght  to  recorer  for  pe- 
cuniatT  loss  consequent  upon  tbe  death." 
Although  the  allowance  of  exemplary  dam- 
ages was  not  directly  drawn  in  question  in 
tbe  cases  cited,  the  Tiew  taken  by  the  court 
as  to  the  nature  of  the  action  indicates  quite 
clearly  that  nothing  can  be  allowed  by  way 
of  solatium  or  as  punishment  In  most  of 
the  states  the  courts  have  declined  to  allow 
exemplary  damages.  For  instance,  they 
have  been  rejected  in  Minnesota,  Oregon,  In- 
diana, New  York,  Michigan,  South  Carolina, 
Wisconsin,  Iowa,  Georgia,  Pennsylvania,  Il- 
linois, North  Dakota,  South  Dakota,  Califor- 
nia, Maine,  Washington,  Texas,  Colorado, 
Alabama,  and  Ohio.  Such  damages  have 
been  allowed  in  the  states  of  Connecticut, 
Colorado  (under  an  early  statute),  Alabama 
(under  a  "homicide  act"),  Kentucky,  Vir- 
ginia, West  Virginia,  Tennessee,  Missouri, 
Washington,  Texas,  and  South  Carolina. 
Exemplary  damages  were  allowed  in  Colo- 
rado under  a  statute  giving  damages  in  gen- 
eral terms,  but,  on  a  slight  modification  of 
the  statute,  the  court  refuse^to  allow  ex- 
emplary damages.  Moffatt  v.  Tenney,  17 
Colo.  189,  30  Pac.  348.  In  the  state  of  Ala- 
bama, under  "An  act  to  prevent  homicides," 
the  damages  recoverable  were  treated  as 
entirely  punitive,  and  hence  exemplary  dam- 
ages were  awarded.  But  under  the  '"em- 
ployers' act,"  giving  damages  for  the  injuries 
resulting  from  tbe  death  of  employes,  it  was 
held  that  exemplary  damages  could  not  be 
recovered.  Railroad  (30.  v.  Orr,  91  Ala.  548, 
8  South.  360;  Railway  Co.  v.  Trammell,  93 
Ala.  350,  9  South.  870.  In  Kentucky  (one 
of  the  states  in  which  such  damages  are  al- 
lowed) it  is  expressly  provided  in  the  stat- 
ute that  pimitive  damages  may  be  recovered. 
The  same  is  true  of  Washington  and  New 
Mexico.  In  Texas,  under  a  statute  provid- 
ing In  general  terms  that  damages  might  be 
allowed,  exemplary  damages  were  refused; 
but,  under  a  recent  constitutional  provision, 
exemplary  damages  are  expressly  author- 
ized. Under  a  general  statute  of  South  Car- 
olina giving  damages,  the  courts  declined  to 
allow  exemplary  damages.  Garrick  v.  Rail- 
road Co.,  53  S.  C.  448,  31  S.  E.  334,  ($9  Am. 
St.  Kep.  874;  Nohrden  v.  Railway  Co.,  54 
S.  C.  492,  32  S.  E.  524.  But  the  Legislature 
of  that  state  recently  amended  the  law  so  as 
to  authorize  exemplary  damages.  In  the 
states  of  California  and  South  Dakota  ex- 
emplary damages  were  expressly  given  by 
statute,  but  since  that  time  the  statutes  have 
been  changed,  eliminating  that  kind  of  dam- 
ages. Lange  v.  Schoettler,  115  Cal.  388,  47 
Pac.  139 ;  Smith  v.  Railroad  Co.,  6  S.  D.  583, 
62  N.  W.  967,  28  L.  R.  A.  573.  Washington 
is  classed  among  the  states  which  allow  ex- 
emplary damages,  and  while  the  statutory 
provision  that  "damages,  pecuniary  or  ex- 
emplary, as  under  all  clrcumstant  es  of  the 
case  may  seem  Just,"  are  permitted,  yet  the 
court  held  In  Walker  v.  McNeill,  17  Wash. 
582,  60  Pac.  518,  that  the  recovery  was  lim- 


ited to  pecuniary  damages.  In  the  early 
case  of  Spokane,  etc.,  C!o.  v.  Hoefer,  2  Wash. 
St.  45,  25  Pac.  1072,  11  L.  R.  A  689,  26  Am. 
St.  Rep.  842,  the  doctrine  of  exemplary  dam- 
ages was  held  to  be  unsound  in  principle. 
Under  a  section  of  a  statute  of  that  state 
providing  that  the  father  may  maintain  an 
action  for  the  injury  or  death  of  a  child,  it 
was  held  that  exemplary  damages  could  not 
be  recovered.  Atrops  v.  Costello,  8  Wash. 
149,  35  Pac.  620.  It  thus  appears  that,  with 
a  few  exceptions,  exemplary  damages  are 
not  allowed,  unless  expressly  provided  for 
by  Constitution  or  statute.  In  some  courts 
the  holding  is  based  to  some  extent  upon  the 
peculiar  language  of  the  statute  giving  dam- 
ages, but  generally  it  is  placed  on  the  nature 
of  this  new  statutory  right  of  action.  Un- 
til the  statute  was  passed,  no  one  could  re- 
cover for  the  death  of  a  relative.  The  first 
statute,  known  as  "Lord  Campbell's  Act," 
was  tbe  pattern  upon  which  the  American 
statutes  were  framed.  It  was  early  decided 
in  England  that  tbe  relatives  of  tbe  deceased 
could  not  claim  any  damages  which  might 
have  been  claimed  by  the  person  injured  if 
death  had  not  resulted,  but  could  only  ob- 
tain compensation  for  tbe  pecuniary  loss 
which  they  sustained  In  his  death.  This 
theory,  it  was  held,  excluded  damages  for 
the  pain  and  suffering  of  the  deceased,  or 
for  the  mental  anguish  or  distress  of  bis  rel- 
atives, or  for  the  loss  to  them  of  the  society 
of  tbe  deceased,  and,  the  damages  being  sim- 
ply compensatory,  that  they  necessarily  ex- 
cluded punitive  damages.  In  adopting  the. 
statute,  most  of  the  Jurisdictions  have  adopt- 
ed the  interpretation  which  the  courts  bad 
given  to  it,  and  from  the  earliest  cases  this 
court  has  held  that  the  damages  recoverable 
were  for  the  pecuniary  loss  sustained  by  the 
next  of  kin  of  tbe  deceased.  This  theory 
necessarily  excludes  any  award  as  solatium 
for  the  next  of  kin,  or  as  punishment  for  tbe 
defendant 

It  follows  that  the  Judgment  must  be  mod- 
ified by  striking  out  the  award  for  exem- 
plary damages,  and  in  all  other  respects  it 
will  be  affirmed.  All  the  Justices  concur- 
ring. 


(71  Kan.  538) 
ABERCROMBIB  v.  SIMMONS  et  al.    • 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

1.  Deed— Descbiption— SuFPiciENCT. 

A  railroad  company  purchased  a  strip  of 
land  for  a  right  of  way,  the  line  of  which  had 
been  surveyed  and  staked  out,  but  no  part  of 
the  railroad  had  been  built,  and  in  the  deed 
the  land  was  described  as  a  part  of  a  certain 
quarter  section  "lying  within  fifty  feet  of  the 
main  track  of  the  railroad."  Within  a  few 
days  after  the  execution  of  the  deed  a  map  and 
profile  of  the  railroad  was  made  by  the  com- 
pany, and  subsequently  filed.  Held,  that  the 
deed  was  not  void  because  of  indefiniteness  in 
the  description. 

2.  SaMB— CONSTBUCTION. 

In  construing  a  doubtful  description  in  a 
conveyance,   the  court  will  keep  in  mind  the 
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position  of  the  contracting  parties,  the  circum- 
stances under  which  they  acted,  and  interpret 
the  language  of  the  instrument  in  the  light  of 
these  circumstances. 
8.  Samb— Title  Conveyed— Revebsion. 

An  instrument  which  is  in  form  a  general 
warranty  deed  conveying  a  strip  of  land  to  ft 
railroad  company  for  a  right  of  way  for  a  rail- 
road will  not  vest  an  absolute  title  in  the  rail- 
road company,  but  the  interest  conveyed  is 
limited  by  the  use  for  which  the  land  is  ac- 
quired, and  when  that  use  is  abandoned  the 
property  will  revert  to  the  adjoining  owner. 

(Syllabus  by  the  Court.) 

Krror  from  District  Court,  ilitcbell  Coun- 
ty; R.  M.  Plckler,  Judge. 

Action  by  John  H.  Abercromble  against 
J.  N.  Simmons  and  others.  Judgment  for 
defendants,  and  plalntUT  brings  error.  Af- 
firmed. 

Frank  A.  Lutz  and  F.  J.  Knight,  for  plain- 
tiff in  error.  Bumbam  &  Oashiell,  for  de- 
fendants In  error. 

JOHNSTON,  C.  J.  This  was  an  action 
of  ejectment  to  recover  a  strip  of  land  100 
feet  wide,  running  through  a  quarter  sec- 
tion of  land,  which  had  been  obtained  from 
Joseph  Simmons  by  the  Chicago,  Kansas  & 
Western  Railroad  Company,  and  was  sub- 
aeqnently  sold  by  the  railroad  company  to 
John  EL  Abercromble.  In  1887  the  railroad 
company  surveyed  and  staked  out  a  route 
for  a  railroad  through  Mitchell  county,  and 
on  July  13th  of  that  year,  when  about  to 
begin  construction  of  the  railroad  over  the 
land  owned  by  Joseph  Simmons,  it  purchas- 
ed from  him  the  strip  of  land,  and  the  con- 
veyance which  he  made  was  in  form  a  gen- 
eral warranty,  wherein  the  property  was  de- 
scribed as  "all  the  lands  In  the  southwest 
quarter  of  section  15,  township  9  south,  of 
range  7  west,  lying  wltbln  fifty  feet  of  the 
center  line  of  the  main  track  of  said  railroad, 
and  containing  6.23  acres,  more  or  less."  A 
week  later,  and  on  July  20,  1887,  the  raiboad 
company  made  a  map  and  profile  of  the  route 
Intended  to  be  adopted,  which  was  subse- 
quently filed  In  the  office  of  the  county 
derk.  The  railroad  was  never  constructed, 
nor  even  graded,  over  the  Simmons  land. 
The  entire  quarter  section  was  Inclosed  and 
cultivated  by  Joseph  Simmons  while  he  liv- 
ed, and  it  has  remained  in  the  exclusive  pos- 
session of  J.  N.  Simmons  and  Laura  Sim- 
mons, who  became  the  owners  of  the  tract 
The  railroad  company,  however,  paid  taxes 
on  the  strip  of  land  until  April  28,  1898, 
when  it  executed  a  deed  purporting  to  con- 
vey the  strip  to  the  plaintiff,  describing  it  as 
It  was  described  in  the  deed  from  Simmons 
to  the  railroad  company.  Later,  and  in 
1903,  the  plaintiff  asserted  a  claim  of  owner- 
ship to  the  strip  of  land  through  the  quarter 
section,  and,  as  it  was  denied,  he  brought 
this  proceeding  to  recover  it.  The  trial  court 
upon  the  facts,  which  were  mainly  agreed 
to,  found  that  the  strip  of  land  was  convey- 
ed by  Simmons  and  recejved  by  the  railroad 
company  for  use  as  a  right  of  way  for  a 

81  P.— 14 


railroad,  and,  further,  that  the  plaintiff  was 
not  entitled  to  recover. 

It  Is  insisted  by  the  plaintiff  that  the  rail- 
road company  acquired  an  absolute  title  to 
the  strip  of  land,  and  that  nothing  less  was 
conveyed  to  him.  The  defendants  contend, 
first,  that  the  deed  of  Simmons  to  the  rail- 
road company  was  so  indefinite  in  description 
of  the  property  conveyed  as  to  be  defective; 
and,  second,  that.  If  the  description  be  held 
to  be  sufficient,  and  the  Instrument  valid. 
It  did  not  convey  anything  more  than  a  right 
of  way,  and  hence,  when  It  was  not  used  for 
that  purpose,  it  reverted  to  the  original  own- 
er, or  to  those  holding  under  him. 

First,  as  to  the  attack  upon  the  validity 
of  the  deed  for  Indeflnlteness.  It  Is  claim- 
ed that  it  was  Impossible  to  locate  or  Iden- 
tify the  land  from  the  description  glv^n; 
that  the  description  of  a  part  of  a  quarter 
section  "lying  wltbln  fifty  feet  of  the  main 
track  of  the  railroad"  furnished  no  means 
of  identification  where  in  fact  no  railroad 
had  been  built  The  agreed  facts,  however, 
show  tb^t  prior  to  the  execution  of  the  deed 
the  company  contemplated  the  construction 
of  a  railroad  over  this  land,  and  bad  actually 
surveyed  and  staked  out  a  route  and  line. 
The  map  and  pi^oflle  of  the  route  was  in  the 
course  of  preparation,  and  was  completed 
a  few  days  later,  and  this  was  the  one  which 
was  filed  with  the  county  clerk.  The  com- 
pany was  negotiating  for  land  upon  which 
to  construct  and  operate  a  railroad.  It  had 
marked  out  on  the  face  of  the  land  the  line 
or  track  which  It  proposed  to  build.  The 
owner  sold  It  to  the  company  for  that  pur- 
pose, and  obviously  both  parties  contracted 
with  reference  to  these  facts.  In  construing 
a  doubtful  description  in  a  conveyance  the 
court  must  keep  In  mind  tbe  position  of  the 
contracting  parties,  the  circumstances  under 
which  they  acted,  and  Interpret  tbe  language 
of  the  Instrument  In  tbe  light  of  these  cir- 
cumstances. When  so  construed,  we  may 
fairly  say  that  as  the  only  way  of  locating 
tbe  strip  was  by  a  resort  to  tbe  line  which 
bad  been  surveyed  and  staked  out  by  the 
company  as  the  statute  authorized,  the  par- 
ties contracted  with  reference  to  this  sur- 
vey, and  it  may  be  looked  to  as  a  pai-t  of 
tbe  description.  Under  the  principle  that 
that  will  be  considered  certain  which  can 
be  made  certain,  we  can  look  not  only  to  the 
survey,  but  also  to  the  map  and  profile  made 
by  the  company.  In  Railway  Co.  v.  Lock- 
wood,  54  Kan.  586,  38  Pac.  794,  the  court 
considered  a  description  in  a  deed  which  was 
attacked  for  Indeflnlteness,  which  purported 
to  convey  50  feet  on  each  side  of  a  center  line 
of  a  route  which  had  been  surveyed,  staked, 
and  located;  and  it  was  said  that  "the  law 
will  not  declare  a  deed  void  for  uncertainty 
-when  the  light  which  contemporaneous  facts 
and  circumstances  furnish  renders  the  de- 
scription definite  and  certain,"  and,  follow- 
ing this  rule,  held  the  deed  to  be  valid. 
Tucker  t.  Allen,  16  Kan.  312;  Sea  ton  y. 
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Hlxon,  35  Kan.  663. 12  Pac.  22;  Thompson  ▼. 
Motor  Road  Co..  82  CaL  497.  23  Pac.  130; 
Penn.  Railroad  Co.  v.  Pearsol,  173  Pa.  496, 
34  Atl.  226;  Crafts  v.  Hlbbard,  4  Mete. 
(Mass.)  438;  Oxford  T.  White,  95  N.  0.  625; 
Horton  v.  Murden,  117  Ga.  72,  43  8.  E.  780; 
Armstrong  v.  Mudd,  10  B.  Mon.  (Ky.)  144, 
60  Am.  Dec.  545;  Lohff  v.  Germer,  37  Tex. 
678;   McPlke  v.  Allman.  53  Mo.  551. 

Was  the  Interest  which  the  railroad  com- 
pany acquired  by  the  deed  one  which  It 
could  convey  to  plaintiff?  The  general  rule 
la  that,  in  the  absence  of  charter  or  statu- 
tory restrictions,  corporations  may  tal^e,  hold, 
and  convey  land  for  any  purpose  not  incon- 
sistent with  those  for  which  they  were  cre- 
ated. It  is  competent  for  the  Legislature  to 
prescribe  the  purpose  for  which  land  may 
be  acquired  and  held  by  corporations,  and  in 
tWs  state  the  Legislature  has  conferred  on 
such  corporations  the  power  "to  take  and 
hold  such  voluntary  grants  of  real  estate  and 
other  property  as  shall  be  made  to  It  to  aid 
In  the  constructipn,  maintenance,  and  ac- 
commodation of  Its  railway;  but  the  real 
estate  received  by  voluntary  grant  shall  be 
held  and  used  for  the  purpose  of  such  grant 
only,  add  to  purchase  and  hold,  with  power 
to  convey,  real  estate,  for  the  purpose  of 
aiding  in  the  construction,  maintenance,  and 
accommodation  of  its  railway."  Gen.  St. 
1901,  §  1316.  Aside  from  this  provision, 
there  is  In  the  same  section  authority  given 
to  enter  upon  the  lands  of  others  for  the 
purpose  of  selecting  and  surveying  a  route 
for  a  proposed  railway,  and  In  that  con- 
nection to  lay  out  a  road  not  exceeding  100 
feet  in  width,  and  a  greater  width  where 
the  proper  construction  of  the  road  requires 
It.  It  Is  provided,  too,  that  a  map  and  profile 
of  the  route  intended  to  be  adopted  shall 
be  made,  and  that  notice  shall  be  given  to 
all  occupants  of  lands  on  the  designated 
route  which  have  not  been  purchased  or 
donated.  Gen.  St.  1001,  {{  131&  1319.  There 
Is  another  provision  for  obtaining  land  for  a 
right  of  way  by  compulsory  process  under 
the  power  of  eminent  domain.  Gen.  St.  1901, 
{{  1359-1365.  The  statutes  recognize  tbat 
land  for  a  right  of  way  may  be  acquired 
by  purchase  as  well  as  by  compulsory  pro- 
ceedings, and,  when  so  acquired  for  that  pur- 
pose, does  the  railroad  company  hold  a  hij;h- 
er  or  better  right  than  where  it  Is  acquired 
by  virtue  of  eminent  domain?  May  a  rail- 
road company  purchase  a  strip  of  land,  ex- 
tending a  great  distance  through  the  coun- 
try and  over  many  farms,  abandon  the  en- 
terprise, and  then  sell  the  strip  to  those  who 
will  put  It  to. a  wholly  different  use;  one 
which  might  be  both  obnoxious  and  mena- 
cing to  the  adjoining  owners?  Where  an  ab- 
solute and  unqualified  fee-simple  title  Is  ac- 
quired by  a  railroad  company.  It  may,  of 
course.  In  the  absence  of  express  or  Implied 
restrictions,  be  conveyed  to  another.  After, 
stating  this  rule.  Judge  Elliott  remarks: 
"But  where  tbere  is  an  Implied  resti-lctlon. 


as  Is  often  the  case  In  regard  to  the  right 
of  way,  or  the  like,  of  a  railroad  company, 
the  grant  does  not  ordinarily  vest  a  fee  In 
the  company,  but  vests  such  an  estate — 
usually  an  easement — as  is  requisite  to  effect 
the  purpose  for  which  the  property  is  re- 
quired. Where  the  grant  Is  of  'surplus  real 
estate','  as  It  Is  often  called — that  is  of  real 
estate  not  forming  part  of  the  railroad  or  its 
appendages — a  deed  effective  to  vest  a  fee 
In  a  natural  person  will  vest  that  estate,  in 
a  railroad  company."  2  Elliott  on  Railroads, 
{  400.  The  -fact  that  the  deed  contains 
covenants  of  warranty,  or  that  the  right  ac- 
quired is  designated  as  a  fee,  is  not  neces- 
sarily controlling.  In  Jones  v.  Van  Bochove, 
103  Mich.  98,  61  N.  W.  342,  consideration  was 
given  to  a  conveyance  of  a  strip  of  land 
which  was  described  as  a  right  of  way  for  a 
railroad  between  certain  points,  and,  al- 
though the  Instrument  was  in  the  form  of  a 
wni-ranty  deed,  it  was  held  that  an  absolute 
title  was  not  conveyed.  In  Railway  Co. 
y.  Geisel.  119  Ind.  77,  21  N.  B.  470,  there  was 
a  deed  releasing  and  quitclaiming  to  a  rail- 
road company  a  right  of  way  80  feet  wide 
through  a  certain  tract  of  land,  and  It  -was 
held  that  the  comjxiny  did  not  acquire  the 
fee  of  the  land.  In  the  opinion  it  was  re- 
marked that:  "It  does  not  follow  that,  be- 
cause a  railroad  company  may  take  an  es- 
tate In  fee  or  a  right  of  way  of  a  defined 
width.  It  does  take  such  an  estate  for  a 
right  of  way,  for  parties  may  by  their  con- 
tract create  an  estate  less  than  a  fee,  or  a 
right  less  in  extent  than  that  which  the  law 
authorizes  the  grantee  to  acquire."  In  Hill 
v.  Railway  Co.,  32  Vt  74,  It  Is  said  that: 
"A  contract  to  convey  land  for  a  particular 
use,  or  to  a  party  having  capacity  to  ac- 
quire a  certain  estate  in  land  for  a  particular 
use,  must,  of  necessity,  carry  the  Implica- 
tion of  such  limitation  upon  the  estate  to  be 
conveyed."  In  Norton  v.  Railroad  Co.,  L. 
R.  9  Chan.  Dlv.  623,  the  railroad  company 
acquired  a  fee  to  a  strip  of  land  for  a  right 
of  way.  A  question  arose  as  to  the  right 
of  the  railroad  company  to  erect  a  blind  or 
barrier  to  obstruct  the  view  from  a  building 
of  an  adjoining  owner,  and  it  was  held  that, 
although  the  company  held  the  fee  to  Its 
right  of  way.  It  held  it  "In  that  qualified 
manner  In  which  land  taken,  for  particular 
purposes  Is  taken," -and  that  "they  had  only 
a  right  to  the_  fee  simple  of  the  land  for  the 
purpose  for  which  tliey  acquired  it  namely, 
the  construction  and  perpetual  working  of 
the  railroad,"  and  for  that  reason  the  right 
to  build  the  barrier  and  obstruct  the  plain- 
tlfTs  view  was  denied.  In  the  same  case 
it  is  also  held  that  an  abandonment  of  a 
portion  of  the  right  of  way  operates  to  vest 
that  portion  in  the  owner  of  the  adjoining 
land.  In  Railroad  Co.  v.  Aldridge,  135  N.  Y. 
05,  32  N.  E.  50,  17  L.  R.  A.  516,  a  dispute 
arose  between  a  landowner,  who  had  con- 
veyed land  along  a  water  front.  In  fee,  to  n 
railroad  for  a  right  of  way,  and  th«  rail- 
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road  company,  whether  such  owner  of  the 
land  not  conveyed  was  a  riparian  owner  or 
whether  the  right  had  passed  to  the  railroad 
company.  The  decision  was  against  the 
railroad  company,  and  the  court  held  that  al- 
though the  railroad  company  received  title  to 
its  right  of  way  "In  fee  simple  by  the  volun- 
tary grant  of  the  former  owners,  yet  by  the 
provisions  of  the  statute  it  holds  such  real  es- 
tate and  can  use  It  only  for  the  purposes  ex- 
pressed in  its  charter — that  of  the  mainte- 
nance, construction,  and  accommodation  of 
the  railroad.  For  this  purpose  only  the  land 
can  be  used;  and,  although  the  title  granted 
to  the  company  is  a  fee,  yet.  as  thus  burden- 
ed and  restricted,  we  thinli  the  grantor  in 
conveying  the  strip  did  not  thereby  cease  to 
be  the  owner  of  the  upland  within  the  mean- 
ing of  the  statute.  The  conveyance  to  the 
railroad  of  the  strip  in  question  la  in  its 
effects  entirely  unlike  the  conveyance  to  a 
private  Individual  in  fee  simple.  In  the  lat- 
ter case  it  may  well  be  the  grantor  even  of 
so  narrow  a  strip  would  lose  his  character 
of  riparian  owner  and  the  grantee  would  ac- 
quire it.  But  when  we  consider  the  purpose 
of  the  conveyance  to  'the  railroad  and  the 
Umltadons  to  its  use  which  the  statute  it- 
self placed  upon  the  company,  It  becomes 
entirely  plain  that  the  {grantor  ought  not  to 
lose  his  character  of  riparian  owner  where 
he  retains  the  prop«ty  Immediately  adjoin- 
ing that  which  he  conveys."  In  Chouteau 
T.  The  Missouri  Pacific  Railroad  Company, 
122  Mo.  3T5,  22  S.  W.  458,  30  S.  W.  290,  land 
was  conveyed  to  a  railroad  company  by  gen- 
eral warranty  deed  for  railroad  purposes, 
and  it  was  held  that  the  company  did  not 
acquire  a  fee  in  the  land,  and,  further,  that 
the  conveyance  by  the  husband  extinguished 
the  Inchoate  right  of  dower  of  the  wife  in 
the  land,  although  she  did  not  Join  In  the 
conveyance.  In  effect,  this  was  a  following 
of  the  ruling  made  in  Kellogg  v.  Malln,  60 
Mo.  496.  11  Am.  Rep.  420.  In  Uhl  v.  Rail- 
road Co.,  61  W.  Va.  106,  41  S.  E.  340,  there 
was  a  contract  for  the  execution  of  a  deed 
conveying  a  strip  of  land  for  a  right  of  way 
in  fee  simple,  and  it  was  held  that  the  words 
"right  of  way"  in  a  grant  to  a  raih-oad  com- 
pany means  an  easement,  and  does  not  pass 
the  absolute  title,  and  that  the  railroad  com- 
pany did  not  take  oil  or  other  minerals  un- 
der the  land.  The  Supreme  Court  of  Iowa 
In  Railway  Co.  v.  McWilllams,  71  Iowa,  164, 
32  N.  W.  315,  held  that  a  contract  which  re- 
cited that  certain  land  was  to  be  conveyed 
to  a  railroad  company  for  a  right  of  way, 
and  also  that  it  should  be  conveyed  by  deed 
In  fee  simple,  was  a  contract  for  a  right  of 
way  merely,  and  not  for  a  fee  simple  title 
to  the  land.  See,  also.  People  t.  White,  11 
Barb.  (N.  T.)  26;  Railway  Co.  v.  Coburn,  91 
Ind.  667;  Pipe  Line  Co.  t.  Railroad  Co.,  62 
N.  J.  Law,  254,  41  Ati.  759. 

Now,  as  we  have  seen,  the  deed  and  those 
things  to  which  we  may  look  in  its  Interpre- 
tation plainly  show  that  the  strip  was  sold 


on  the  one  part  and  purchased  on  the  other 
as  and  for  a  right  of  way  for  a  railroad. 
This  use,  being  within  the  contemplation  of 
the  parties,  Is  to  be  considered  as  an  element 
In  the  contract,  and  limits  the  Interest  which 
the  railroad  acquired.  It  took  the  strip  for 
a  specific  purpose,  and  could  bold  It  so  long 
as  it  was  devoted  to  that  purpose.  Whether 
the  right  of  way  purchased  should  be  desig- 
nated as  an  eas«nent  or  as  a  qualified  or 
determinable  fee,  may  not  be  very  important. 
A  right  of  way,  although  commonly  desig- 
nated as  an  easement,  is  an  Interest  In  land 
of  a  special  and  exclusive  nature,  aud  of 
a  high  character.  In  speaking  of  its  char- 
acter, the  Supreme  Court  of  the  United 
States  said:  "A  railroad  right  of  way  is  a 
very  substantial  thing.  It  is  more  than  a 
mere  right  of  passage.  It  is  more  than  an 
easement  We  discussed  Its  character  In 
New  Mexico  v.  United  States  Trust  Co., 
172  U.  S.  171,  19  Sup.  Ct  128,  43  L.  Ed.  407. 
We  there  said  (page  183,  172  U.  S.,  page 
133,  19  Sup.  Ct,  43  L.  Ed.  407)  that  If  a  rail- 
road's right  of  way  was  an  easement  it  was 
'one  having  the  attributes  of  the  fee — per- 
petuity and  exclusive  use  and  possession; 
also  the  remedies  of  tlie  fee,  and,  like  It 
corporeal,  not  Incorporeal,  property.' "  West- 
ern Union  Tel.  Co.  v.  Penn.  Railroad  Co., 
195  U.  S.  540,  670,-25  Sup.  Ct  133,  141,  49 
L.  Ed.  312.  Whatever  its  name,  the  in- 
terest was  taken  for  use  as  a  right  of  way. 
It  Is  limited  to  that  use,  and  must  revert 
when  the  use  is  abandoned. 

We  are  not  called  upon  to  decide,  nor  do 
we  Intend  to  express  an  opinion,  as  to  the 
rule  applicable  where  lands  are  purchased 
or  obtained  without  regard  to  the  use  to  be 
made  of  them,  or  where  there  Is  nothing  in 
the  contract  or  conveyance  Indicating  that 
they  have  been  purchased  for  a  right  of 
way.  Lands  may  be  acquired  by  donation  or 
by  voluntory  grant  for  aid  in  the  building 
of  railroads,  and  railroad  companies  may 
doubtless  acquire  lands  for  various  uses  In 
connection  with  railroad  business  which 
could  not  be  taken  by  virtue  of  eminent  do- 
main, and  as  to  these  different  rules  may  ap- 
ply. It  Is  Intended  to  confine  the  decision 
to  cases  where  the  contract  or  conveyance 
shows  that  It  was  sold  and  received  for  use 
as  a  right  of  way  for  a  railroad. 

The  conclusion  is  that  the  plaintiff  acquir- 
ed no  Interest  In  these  lands  by  the  attempt- 
ed conveyance  of  the  railroad  company  to 
him,  and  therefore  that  the  Judgment  of  the 
district  court  must  be  affirmed.  All  the  Jus- 
tices concurring,  except  CLARK  A.  SMITH. 
J.,  who,  having  been  of  coohsel,  did  not  sit 


(71  Kan.  640) 
DOTLB  et  al.  t.  FRANKS. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 
Mechanic's   LiEtt— Enfobceubnt— Bdildino 
Used  tor  Illegal  Pubposb- 
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was  damaged  by  flood.  The  keeper,  who  was  a 
tonant  of  the  property,  furnished  labor  and  ma- 
terial to  repair  the  house,  under  a  contract  with 
the  husband  of  the  owner,  and  continued  his 
illegal  business  thereafter  in  the  restored  build- 
ing. Held,  that  a  lien  filed  on  the  property  by 
the  tenant  might  be  foreclosed ;  that  the  rights 
of  the  lienor  under  the  contract  did  not  orig- 
inate in  a  transaction  offensive  to  law ;  that 
the  illegal  use  of  the  building  was  collateral  to 
the  contract  for  its  repair,  and  independent  of 
it. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Wyandotte 
County;  I.  McCabe  Moore,  Judge. 

Action  by  George  W.  Franks  against  Rosa 
B.  Doyle  and  others.  Judgment  for  plain- 
tiff.   Defendants  bring  error.    AfiSrmed. 

Doyle  &  McGraw,  A.  L.  Berger,  and  J. 
H.  Luscombe,  for  plaintiffs  in  error.  True  & 
Sims,  for  defendant  in  error. 

WM.  R.  SMITH,  J.  Tills  was  a  suit 
brought  by  George  W.  Franks,  as  plaintiff 
below,  to  foreclose  a  Hen  for  labor  done  and 
material  furnished  in  the  repair  of  a  building 
in  Kansas  City.  The. lot  on  which  it  stood 
was  owned  by  Rosa  B.  Doyle.  At  the  time 
of  the  flood  of  1903  the  building  was  leased 
by  the  owner  to  the  Ferd.  Heim  Brewing 
Company,  of  Missouri.  It  was  occupied  by 
defendant  in  error  as  a  sublessee  under  the 
brewing  company,  and  in  which  he  carried 
on  the  business  of  selling  intoxicating  liq- 
uors in  violation  of  law.  The  building  was 
damaged  by  the  high  water.  Under  a  con- 
tract with  Thomas  H.  Doyle,  husband  of  the 
owner,  Franks  repaired  it,  and  expended 
$283  for  material  and  labor  in  so  doing.  To 
secure  the  payment  of  the  amount,  he  filed 
a  lien.  Defendant  below  pleaded  in  defense 
of  the  action  that  Franks  repaired  the  build- 
ing for  the  sole  purpose  of  furthering  his  im- 
lawful  traffic  in  intoxicating  liquors.  It  was 
established  at  the  trial  that  plaintiff  below 
was  engaged  in  the  violation  of  the  prohil)- 
itory  liquor  law  in  the  building  at  the  time 
It  was  damaged  by  high  water,  and  contin- 
ued his  illegal  business  therein  after  it  was 
repaired.  Plaintiff  below  recovered  judg- 
ment in  the  district  court,  which  we  are 
urged  to  reverse  on  the  sole  ground  that  the 
contract  for  the  restoration  of  the  building 
was  illegal  and  not  enforceable  in  a  court 
of  Justice. 

The  subject-matter  of  the  contract  be- 
tween the  husband  of  the  property  owner 
and  Franks  was  in  no  wise  tainted  with  il- 
legality. It  had  relation  to  the  application  of 
labor  and  the  use  of  materials  in  the  re- 
pair of  a  bouse  adapted  to  various  business 
purposes.  Plaintiff  be\ovf  proved  the  con- 
tract, its  performance  on  his  part,  and  its 
breach  by  the  party  sued,  without  calling  in 
aid  any  illegal  transaction  to  assist  in  sup- 
porting his  cause  of  action.  The  contem- 
plated illegal  use  of  the  premises  by  Franks 
while  the  repairs  were  being  made,  and  the 
subsequent  carrying  out  of  his  intention, 
were   mere    incidents    indirectly    connected 


with  a  legal  contract  in  all  respects  Innocent. 
9  Cyc.  556f. 

It  is  contended  that,  because  the  repairs 
made  on  the  building  -^ere  done  to  facilitate 
the  unlawful  traffic  In  intoxicating  liquors, 
a  contract  with  the  owner  of  the  property 
calling  for  such  repairs  cannot  be  enforced. 
This  argument,  if  sustained,  would  prevent 
a  recovery  by  a  grocer  for  provisions  furnish- 
ed on  credit  to  one  known  to  be  engaged  In 
the  unlawful  sale  of  liquors,  and  render  ille- 
gal a  sale  of  clothing  to  such  person,  be- 
cause without  food  or  clotliing  the  lawbreak- 
er could  not  pursue  his  protiibited  business. 
The  rights  of  plaintiff  below  originated  in  a 
transaction  not  offensive  to  law.  His  cause 
of  action  was  not  dependent  upon  or  affected 
by  the  intended  use  of  the  building.  Such 
use  was  collateral  to  the  transaction,  and  the 
consideration  for  the  contract  was  independ- 
ent of  it  The  following  authorities  support 
our  position:  Armstrong  t.  American  Ex- 
change  Bank,  133  U.  S.  433,  10  Sup.  Ct.  450, 
33  L.  Ed.  747;  Ingram  v.  Mitchell,  30  Ga. 
647;  National  Distilling  Co.  v.  Cream  City 
Importing  Co.,  86  Wis.  352,  56  N.  W.  864,  39 
Am.  St.  Rep.  902;  Ware  et  al.  v.  Curry,  67 
Ala.  274;  Irvin  v.  Irvin,  169  Pa.  529,  32  Atl. 
445,  29  L.  R.  A.  292;  Hoffman  v.  McMullen, 
83  Fed.  372,  28  C.  C.  A.  178,  45  L.  R.  A.  410; 
Johnson  v.  Hulings,  103  Pa.  498,  49  Am.  Kep. 
131;  Green  v.  Schoenhofen  Brewing  Co.,  103 
Iowa,  252,  72  N.  W.  653;  Coppedge  et  al.  v. 
Brewing  Co.,  07  Kan.  851,  73  Pac.  908. 

The  Judgment  of  the  court  below  will  be 
affirmed.    All  the  Justices  concurring. 


(71  Kan.  6U) 
STATE  ex  rel.  CJOWLET  COUNTY  ATTX.  t. 
MISSOURI  PAC-  RX.  CO. 

(Supreme  Court  of  Kansas.     June  10,  1905.) 

1.  Diseased  Animals— Transpobtation. 

Cattle  driven  into  Kansas  for  immediate 
slaughter  from  any  point  south  of  its  south 
line  and  carrying  southern  ticks  are  deemed  by 
statute  to  be  infected  with  and  capable  of  com- 
municating Texas,  splenic,  or  Spanish  fever, 
and  such  animals  cannot  be  so  transported  into 
the  state  in  the  absence  of  rules  regulating 
their  admission,  to  be  prescribed  by  the  live 
stock  sanitary  commission. 

2.  Same— iNJUNCTioji — Nuisance. 

A  railway  company  which  maintains  a  lane 
or  passageway  for  the  driving  of  infected  cattle 
from  the  Indian  Territory  into  this  state,  un- 
der circumstauces  mentioned  in  the  first  para- 
graph of  this  syllabus,  may  be  enjoined  in  an 
action  brought  by  the  state  to  al>ate  a  public 
nuisance.  , 

3.  Same— STAtuTOBY  Regulation. 

Sections  7451  7452,  Gen.  St.  1901,  con- 
strued and  applied. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  (3owley  (boun- 
ty;  C.  L.  Swarts,  Judge. 

Action  by  the  state,  on  tlie  relation  of  the 
county  attorney  of  CJowley  county,  against 
the  Missouri  Pacific  Railway  Ompany  to 
enjoin  a  nuisance.  Judgment  for  defend- 
ant, and  the  state  br 
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C.  C.  Coleman,  Atty.  Gen.,  J.  B.  Torrance, 
and  S.  C.  Bloss,  for  plaintiff  In  error.  J.  H. 
Richards,  C.  E.  Benton,  and  G.  H.  Buckman, 
for  defendant  in  error. 

WM.  R.  SMITH,  J.  This  was  a  suit  brought 
by  the  state  of  Kansas,  on  relation  of  the 
county  attorney  of  Cowley  county,  to  enjoin 
the  Missouri  Pacific  Railway  Company  from 
maintaining  a  nuisance  in  violation  of  the 
live  stock  sanitary  laws  of  the  state.  The 
petition  was  filed  July  7,  1904.  For  seyeral 
years  the  railway  company  has  maintained 
a  cattle  shipping  station  named  "Davidson" 
on  its  line  of  road  In  Cowley  county,  situat- 
ed about  two  miles  north  of  the  Indian  Ter- 
ritory line.  From  its  stockyards  at  that 
place  the  company  laid  out  and  maintained 
a  lane,  bounded  on  either  side -by  a  wire 
fence,  extending  two  miles  south  to  the  Kan- 
sas state  line,  and  opening  into  a  pasture  in 
the  Indian  Territory.  This  passageway  is 
maintained  for  the  purpose  of  allowing  pro- 
spective shippers  to-  drive  herds  of  cattle 
from  south  of  the  quarantine  line  into  Kan- 
sas for  shipment.  There  was  testimony  in- 
troduced at  the  trial  tending  to  show  that 
herds  of  southern  cattle  were  driven  up  the 
lane;  also  cows  to  coax  the  calves  along; 
that  the  cows  were  permitted  to  wander 
back  to  the  Indian  country  after  the  calves 
were  loaded  on  cars  for  shipment;  that 
splenic  fever  is  caused  by  ticks  which  fall 
from  southern  cattle  and  either  fasten  them- 
selves on  native  animals  or  hatch  out  small 
ticks,  which  do;  that  southern  cattle  driven 
up  tills  lane  had  commtmlcated  fever  to  na- 
tive cattle  the  year  before  the  action  was 
tried.  None  of  the  cattle  driven  into  this 
state  was  ever  inspected  nor  any  bill  of 
health  issued  In  respect  to'  them.  It  was 
shown  that  450  head  of  southern  cattle  were 
shipped  from  Davidson  in  June,  1904,  over 
the  line  of  defendant  In  error,  consigned  to 
the  National  Stockyards  at  East  St  Louis, 
111. 

The  gravamen  of  the  complaint  against 
the  railway  company  appears  in  the  follow- 
ing extract  from  the  petition:  "Defendant, 
if  permitted  to  continue  the  Introduction  of 
said  cattle  Into  Kansas  from  the  infected 
districts  aforesaid,  in  the  manner  aforesaid, 
Is  liable  by  reason  of  the  escape  of  the  said 
cattle  through  the  fences  of  said  lane  and 
by  coming  In  <;ontact  with  the  native  cattle 
along  and  adjacent  to  said  lane  to  Infect  the 
native  cattle  of  that  immediate  vicinity  with 
Texas  fever,  and  spread  and  scatter  the 
same  throujchout  the  county,  to  the  great 
damage  and  detriment  of  the  citizens  of  this 
county,  by  reason  of  which  said  railway 
company  in  the  manner  and  form  aforesaid 
has  been  maintaining  and  is  now  maintain- 
ing and  threatened  and  Is  about  to  continue 
a  public  nuisance  within  the  county  of  Cow- 
ley and  state  of  Kansas."  A  trial  before 
the  court  resulted  In  a  Judgment  favorable 
to  defendant  below.  The  state  has  prosecut- 
ed proceedings  in  error. 


The  following  sections  of  the  statute  bav« 
application  to  the  question  involved  (Gen.  St. 
1901,  SI  74.51,  7452): 

"All  cattle  being  at  or  brought  from  any 
point  south  of  the  south  line  of  the  state  of 
Kansas,  and  carrying  Boophilus  bovls,  or 
southern  ticks,  are  deemed  to  be  infected 
with  and  capable  of  communicating  Texas, 
splenic  or  Spanish  fever,  and  Such  cattle 
shall  not  be  shipped  or  transported  into  the 
state  of  Kansas  except  for  immediate  slaugh- 
ter, and  then  only  under  such  rules  and  reg- 
ulations as  may  be  prescribed  by  the  live 
stock  sanitary  commission." 

"It  shall  be  unlawful  for  any  person  or 
persons  to  bring,  drive  or  transport  any  cat- 
tle into  any  county  of  the  state  of  Kansas, 
except  for  Immediate  slaughter,  as  provided 
in  the  preceding  section,  from  any  point 
south  of  the  south  line  of  Kansas,  without 
having  first  caused  such  animal  or  animals 
to  be  inspected  and  passed  under  certificate 
of  health  by  the  live  stock  sanitary  com- 
mission of  this  state  or  some  Inspector  there- 
of;  and  any  person  or  persons  violating  the 
provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  punished  by  a  fine  of 
not  less  than  fifty  nor  more  than  one  thou- 
sand dollars,  or  by  imprisonment  in  the 
county  Jail  not  less  than  thirty  days  nor 
more  than  one  year,  or  by  both  such  fine  and 
ijhprisonment." 

Acting  under  the  provisions  of  section 
7434,  Gen.  St  1901,  the  live  stock  sanitary 
commission  determine  that  quarantine  reg- 
ulations were  necessary  to  prevent  infec- 
tious diseases  among  domestic  animals,  and 
notified  the  Governor  of  the  fact.  The  lat- 
ter, on  June  2,  1904,  Issued  a  proclamation 
that  cattle  brought  from  points  south  of  the 
thirty-seventh  parallel  of  north  latitude,  or 
west  of  the  west  line  of  Kansas,  were  infect- 
ed with  and  capable  of  communicating  splen- 
ic or  Spanish  fever,  or  a  disease  known  as 
"itch"  or  "mange,"  to  Kansas  herds,  when 
imported  idto  the  state,  and  establishing  a 
quarantine  against  all  such  cattle,  and  pro- 
claimed that  "all  cattle  hereafter  brought, 
shipped  or  transported  through  the  state  of 
Kansas  shall  be  admitted  only  under  such 
rules  and  regulations  as  are  or  shall  here- 
after be  provided  and  adopted  by  the  live 
stock  sanitary  commission  of  this  state." 
Rule  8  of  the  live  stock  sanitary  commission 
reads:  "Any  persons  desiring  to  avail 
themselves  of  the  passage  of  cattle  for 
slaughter  purposes  from  points  south  of  the 
south  line  of  Kansas,  without  inspection  and 
the  payment  of  fees,  may  do  so  by  consign- 
ing them  to  the  quarantine  pens  of  whatever 
market  they  may  be  destined,  but  under  ho 
condition  shall  they  be  unloaded  in  native 
chutes  or  native  pens  of  Kansas  unless  they 
are  accompanied  by  a  certificate  of  health 
Issued  by  a  Kansas  Inspector.  Also  cattle 
destined  for  points  beyond  the  Jlmlts  of  Kan- 
sas may  unload  for  feed  and  rest  without 
state  inspection  or  Payflfe^|e<?Sy^v9U§ie 
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shipptng  yards  on  lines  of  road  on  which 
they  are  being  shipped,  provided  each  and 
every  shipment  Is  accompanied  by  a  certifi- 
cate of  health  issued  by  an  agent  of  the  Bu- 
reau of  Animal  Industry ;  otherwise  shall 
be  accompanied  by  a  certificate  issued  by  a 
Kansas  Inspector."  Another  rule  of  the 
commission  provides  that  each  car  carrying 
cattle  from  the  infectious  area  Into  or 
through  the  state  must  have  a  placard  at- 
tached thereto  stating  in  bold  letters,  "This 
car  contains  southern  cattle,"  and  the  way- 
bill stubs  shall  have  marked  plainly  on  the 
face  thereof  the  words,  "Southern  cattle." 

It  will  be  observed  that  section  7451  of  the 
statute,  supra,  declares  cattle  brought  from 
the  south  line  of  Kansas  and  carrying  south- 
ern ticks  are  deemed  to  be  infected  with  and 
capable  of  communicating  Texas,  splenic,  or 
Spanish  fever,  and  such  cattle  shall  not  be 
shipped  or  transported  into  the  state,  except 
for  immediate  slaughter,  "and  then  only  un- 
der such  rules  and  regulations  as  may '  be 
prescribed  by  the  live  stock  sanitary  commis- 
sion." The  next  section  of  the  statute  (7452) 
prohibits  the  driving  or  transporting  any 
cattle  Into  any  county  of  the  state,  except 
for  Immediate  slaughter,  "as  provided  in  the 
preceding  section,"  from  any  point  south  of 
the  south  line  of  Kansas,  without  an  inspec- 
tion and  obtaining  a  certificate  of  health 
from  the  sanitary  commission  or  some  in- 
spector thereof.  Reading  together  the  two 
sections  of  the  statute  .last  referred  to,  It 
seems  clear  that  cattle  transported  into  the 
state  for  Immediate  slaughter  cannot  be 
brought  here  for  such  purpose  unless  permit- 
ted by  the  rules  and  regulations  of  the  live 
stock  sanitary  commission.  Rule  8,  above 
quoted,  has  reference  to  transporting  by  rail- 
road. This  Is  apparent  from  the  regulation 
In  the  rule  respecting  the  unloading  of  ani- 
mals, which  by  no  possibility  could  have  ap- 
plication to  cattle  on  foot.  It  is  conceded 
that  there  Is  no  rule  of  the  commission  re- 
specting the  driving  of  cattle  into  or  through 
the  state.  It  is  the  contention  of  the  rail- 
way company  that,  It  being  lawful  to  drive 
cattle  Into  the  state  for  the  excepted  pur- 
jjose,  namely,  for  Immediate  slaughter,  by 
falling  to  act  in  the  matter  of  making  rules 
the  live  stock  commission  cannot  make  that 
act  a  crime  which  the  statute  authorizes. 
A  careful  reading  of  the  law,  however,  w^iU 
disclose  that  cattle  brought  into  Kansas  can 
only  come  here  under  such  rules  and  regula- 
tions as  the  commission  may  prescribe  even 
for  the  excepted  purpose.  This  is  the  clear 
meaning  of  section  74.">1,  supra,  and  sec- 
tion 7452  makes  it  unlawful  to  drive  cattle 
Into  Kansas  "except  for  immediate  slaugh- 
ter," with  the  added  phrase,  "as  provided  in 
the  preceding  section." 

There  being  an  absolute  Inhibition  in  th? 
law  against  the  driving  of  cattle  into  the 
state  from  infected  districts  unless  the  live 
stock  sanitary  commission  shall  promulgate 
rules  and  regulations  as  to  their  inspection, 
a  failure  of  the  commission  to  act  In  that 


respect  and  to  make  rules  and  regulations 
must  be  regarded  as  a  determination' by  it 
to  exclude  all  cattle  attempted  to  be  driven 
Into  the  state  from  such  districts.  If,  as 
contended  by  counsel  for  the  railway  com- 
pany, any  and  all  cattle  may  be  driven  into 
the  state  for  immediate  slaughter  from 
points  south  of  the  state  line  without  in- 
spection, an  infected  herd  may  be  driven 
lawfully  from  the  north  line  of  the  Indian 
Territory  to  Topeka  or  Kansas  City,  Kan., 
for  slaughter,  threatening  with  deadly  Inocu- 
lation all  the  native  cattle  contiguous  to  the 
roads  over  which  they  might  pass.  Such  Is 
not  the  spirit,  letter,  or  intention  of  the  law. 
If  southern  cattle  can  be  driven  lajvfully 
two  miles  into  the  state,  the  driving  of  them 
a  distance  of  one  or  two  hundred  miles 
would  be  equally  permissible. 

The  objection  that  the  acts  of  defendant 
below  in  maintaining  the  cattle  trail  did  not 
constitute  a  public  nuisance  is  ill  founded. 
To  place  In  Jeopardy  the  animal  industry  of 
a  state  where  stock  raising  is  one  of  the 
principal  sources  of  wealth  is  a  matter  of 
concern  to  all.  A  menace  of  such  nature 
should  be  met  with  prompt  preventive  meas- 
ures by  those  charged  with  the  duty  of  en- 
forcing the  laws. 

The  judgment  of  the  court  below  will  be 
reversed,  with  directions  to  proceed  further 
In  accordance  with  this  opinion.  All  the 
Justices  concurring. 


(71  Kan;  565) 

LATHAM  MERCANTILE  &  COMMERCIAL 

CO.  V.  HARROU  et  al. 
(Supreme  Ourt  of  Kansas.'   June  10,  1905.) 

1.  Insurance  —  LiABitrrT  op  Agents  —  Ih- 

SOLVENCY   OF    COMPANT. 

A  firm  of  agents  representing  several  fire 
insurance  companies  were  requested  by  an  ofli- 
cer  of  a  corporation  owning  goods  in  this  state 
to  insure  tbem  in  a  No.  1  company.  The 
agents  caused  the  goods  to  be  insured  in  a  com- 
pany not  licensed  to  do  business  in  this  state. 
A  loss  occurred.  The  amount  of  the  policy  was 
not  collected  by  reason  of  the  insolvency  of  the 
insurance  company.  Hetd,  that  the  agents  were 
liable  to  the  insured  for  the  amount  of  the 
policy. 

[Ed.  Note. — For  cases  In  point,  see  vol-  28, 
Cent  Dig.  Insurance,  f  130.] 

2.  Same— IjNAtTTHOBizEn  Companies. 

Sections  18  and  23  of  chapter  93,  pp.  222, 
224,  of  the  Laws  of  1871,  being  sections  3381 
and  338G,  Gen.  St.  1001,  have  application  to 
fire  insurance  companies  and  their  agents,  and 
were  enacted  for  the  benefit  of  insurers. 

3.  Same— Rights  of  Polict  Holdebs. 

A  policy  holder  in  a  fire  insurance  com- 
pany not  authorized  to  transact  business  in 
this  state  is  not  in  pari  delicto  with  the  com- 
pany or  its  agents. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  §§  29,  32.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cowley  County; 
C.  L.  Swarts,  Judge. 

Action  by  the  Latham  Mercantile  &  Com- 
mercial Company  against  T.  H.  Harrod  and 
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otiiera.    Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

Jackson  &  Noble  and  P.  H.  Guy,  for  plain- 
tiff In  error.  Hackney  &  Lafferty,  for  de- 
fendants In  error. 

WM.  R.  SMITH,  J.  Harrod  &  Hanlen 
were  agents  for  several  fire  Insurance 
companies.  The  Latham  Mercantile  &  Com- 
mercial Company  was  a  corporation,  and 
for  several  years  had  placed  its  Insurance 
business  in  the  hands  of  said  agents.  In 
June,  1901,  a  policy  issued  on  the  goods  of 
plaintiff  in  error  by  the  German  Insurance 
Company,  a  company  authorized  to  do  busi- 
ness in  this  state,  was  canceled  by  the  latter. 
Thereupon  the  mercantile  company  wrote  to 
Harrod  &  Hanlen  requesting  Are  Insurance 
for  the  amount  covered  by  the  canceled  pol- 
icy, stating  that  It  expected  them  to  write 
It  In  a  No.  1  company.  A  few  days  later  de- 
fendants In  error  sent  plaintiff  lu  error  a  pol- 
icy written  in  Chicago  by  the  Mercantile  Fire 
Insurance  Company  of  that  city,  insuring 
its  property  to  the  amount  of  $2,000.  The 
sgents  took  no  steps  to  ascertain  whether 
this  company  bad  authority  to  take  risks  In 
Kansas.  Within  a  month  the  property  in- 
sured was  destroyed  by  fire.  Action  on  the 
policy  was  prosecuted  to  Judgment  In  Illinois, 
but  nothing  collected  because  of  the  insol- 
vency of  the  company.  This  was  an  action 
to  recover  from  the  Insurance  agents  the 
amount  of  th^  policy.  Plaintiff  below  was 
awarded  nominal  damages  only.  It  has  come 
here  complaining  that  the  trial  court  commit- 
ted substantial  errors  to  Its  prejudice. 

Two  sections  of  the  statute  have  relation 
to  the  question  involved.  They  are  sections 
18  and  23  of  chapter  93,  pp.  222.  224,,  Laws 
1871,  as  follows: 

'It  shall  be  unlawful  for  any  person,  com- 
pany or  corporation  in  this  state,  either  to 
procure,  receive,  or  forward  applications  for 
Insurance  in  any  company  or  companies  not 
organized  under  the  laws  of  this  state,  or  In 
any  manner  to  aid  In  the  transaction  of  the 
business  of  insurance  with  any  such  com- 
pany, unless  duly  authorized  by  such  com- 
pany and  licensed  by  the  superintendent  of 
insurance.  In  conformity  to  the  provisions  of 
this  act;  and  any  person  violating  the  pro- 
visions of  this  section  sbnll  be  liable  to  a 
penalty  of  five  hundred  dollars  for  each  of- 
fense, to  be  collected  as  other  penalties  un- 
der this  act    (Section  3381,  Gen.  St.  1001.) 

"The  provisions  of  this  act  shall  apply  to 
Individuals  and  partners,  and  to  all  compa- 
nies and  associations,  whether  incorporated 
or  not,  now  or  hereafter  engaged  in  the  busi- 
ness of  insurance.  It  shall  be  imlawful  for 
any  company,  corporation  or  association, 
whether  organized  in  this  state  or  elsewhere, 
either  directly  or  Indirectly,  to  engage  in  the 
business  of  insurance,  or  to  enter  into  any 
contracts  substantially  amounting  to  Insur- 
ance, or  in  any  manner  to  aid  therein,  io  this 


state,  without  first  having  complied  with  aQ 
the  provisions  of  this  act  And  any  corpo- 
ration, company  or  association,  violating  the 
provisions  of  this  section,  and  any  individual, 
company,  association  or  corporation  aiding 
in  any  manner,  either  as  agent  or  otherwise. 
In  such  violation,  shall  be  liable  to  a  penalty 
of  five  hundred  dollars,  to  be  collected  as 
other  penalties  imder  this  act"  (Section 
3380,  Gen.  St  1001.) 

It  is  the  contention  of  counsel  for  de- 
fendants in  error  that  these  sections  of  the 
law,  by  the  order  of  their  arrangement  In 
chapter  93,  p.  214,  Laws  1871,  where  they 
first  appear,  can  have  reference  to  life  Insur- 
ance companies  and  agents  only.  The  title 
reads:  "An  act  to  establish  an  insurance  de- 
partment in  the  state  of,Kansas,  and  to  regu- 
late the  companies  doing  business  therein." 
At  the  beginning  of  section  23  (page  225),  the 
words  "insurance  other  than  life"  appear.  It 
is  argued  that  this  title  necessarily  exclude* 
■what  precedes  In  the  act  from  any  applica- 
tion to  fire  Insurance  companies.  We  do  not 
think  so.  That  part  of  the  act  before  sec- 
tion 25  has  general  application  to  insurance 
companies,  both  flre  and  life.  In  fact,  com- 
panies "other  than  life"  are  expressly  men- 
tioned in  section  9  (page  217),  and  fire  com- 
panies in  section  13  (page  219).  In  section  13 
(page  219)  reference  is  made  to  both.  In 
Hartford  Fire  Ins.  Co.  v.  The  State,  9  Kan. 
210,  it  was  taken  for  granted  that  sections  22 
and  23  (page  224)  applied  to  flre  insurance 
companies.  In  Maxwell  v.  Church,  62  Kan. 
487,  63  Pac.  738,  sections  18  and  23,  now 
under  consideration,  were  treated  by  both 
court  and  counsel  as  having  relation  to  flre 
Insurance  companies. 

Defendants  below  were  guilty  of  a  misde- 
meanor in  procuring  insurance  for  plaintiff  in 
error  in  a  company  not  authorized  to  do'  busi- 
ness in  the  state.  It  was  their  duty  to  know 
whether  the  company  they  represented  had 
complied  with  the  laws  of  Kansas  admitting 
It  to  take  risks  here.  McCutcheon  v.  Rivers, 
68~^Io.  122.  The  following  cases  sustain  the 
doctrine  of  personal  liability  of  Insurance 
agents  under  facts  similar  to  those  In  the 
case  at  bar:  Landusky  v.  Beime  (Sup.)  80 
N.  Y.  Supp.  238;  Morton  v.  Hart  Bros.,  88 
Tenn.  427,  12  S.  W.  1020;  Hartman  &  Dan- 
iels V.  Hollowell  (Iowa)  102  N.  W.  524. 

It  is  Insisted  that  the  party  Insured,  having 
accepted  a  policy  in  a  foreign  company  ille- 
gally transacting  business  in  this  state,  was 
in  equal  wrong  with  defendants,  which  pre- 
vents a  rccovei7  against  them.  The  present 
case  does  not  fall  within  the  rule  invoked  by 
counsel.  The  statutory  provisions  set  out 
above  were  enacted  for  the  protection  of  in- 
surers. The  whole  scheme  of  our  law  relat- 
ing to  foreign  insurance  companies  is  that 
the  question  of  their  solvency  shall  be  inves- 
tigated and  determined  before  a  license  Is 
Issued  permitting  them  to  Insure  the  property 
of  our  citizens.  Such  precautionary  measuret 
give  assurance  to  a  policy  holder,  not  only 
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that  the  compauy  is  solTent,  but,  In  case  of 
Its  neglect  or  refusal  to  pay  a  loss,  it  is  sub- 
ject to  tbe  Jurisdiction  of  oiu:  courts.  "Where 
contracts  or  transactions  are  prohibited  by  a 
positive  statute  enacted  for  the  sake  of  pro- 
tecting one  set  of  men  from  another  set  of 
men  (the  one  from  their  situation  and  con- 
dition being  liable  to  be  imposed  on  by  the 
other),  the  parties  have  been  held  not  to  be 
in  pa,ri  delicto;  and,  in  furtherance  of  such 
a  statute,  the  person  for  whose  protection  the 
statute  was  enacted  has  been  permitted,  aft- 
er the  transaction  is  finished,  to  recover  the 
money  or  property  parted  with  by  him,"  16 
Am.  &  Eng.  Enc.  of  Law,  p.  1004.  In  9 
Cyc.  p.  552,  the  rule  is  thus  stated:  "The 
complaining  party  is  especially  protected  by 
the  law  where  the  'agreement  is  not  illegal 
per  se,  but  is  merely  prohibited,  and  the 
prohibition  was  Intended  for  his  protection; 
and  in  such  case,  not  being  in  pari  delicto,  he 
is  entitled  to  relief.  Tbe  fact  that  the  pen- 
alty Is  imposed  on  one  of  the  parties  alone 
shows  clearly  that  the  law  does  not  consider 
.them  in  pari  delicto."  See,  also,  Hason  t. 
McLeod,  57  Kan.  103,  45  Pac.  76,  41  L.  R.  A. 
548,  57  Am.  St.  Rep.  327;  The  Union  Central 
Life  Insurance  Co.  et  al.  t.  Thomas,  46  Ind. 
44;  Demlng  and  Another  v.  The  State,  on  the 
Relation  of  Miller,  23  Ind.  416;  Savings  Bank 
V.  Bums,  104  Cal.  473,  38  Pac.  102;  Bowdltch 
▼.  New  England  Life  Ins.  Co.,  141  Mass.  292, 
4  N.  E.  798,  35  Am.  Rep.  474. 

A  recovery  for  loss  may  be  had  against  a 
foreign  Insurance  company  issuing  a  policy 
on  property  in  this  state,  although  It  was  not 
licensed  to  transact  business  here.  Germa- 
nla  Ins.  Co.  t.  Curran,  8  Kan.  9;  Ganser  y. 
Fireman's  Fund  Ins.  Co.,  34  Minn.  372,  25 
N.  W.  943;  Swan  v.  Watertown  Fire  Ins. 
Co.,  06  Pa.  37.  Tbe  policy  in  this  case  was 
issued  to  tbe  Latham  Mercantile  Company, 
while  the  corporate  name  of  plaintiff  below 
is  the  Latham  Mercantile  &  Commercial 
Company.  There  was  proof  that  the  concern 
transacted  business  for  convenience  under 
the  shorter  name.  The  identity  of  tbe  in- 
sured and  the  property  was  established.  In 
14  Ency.  of  Plead.  &  Practice,  p.  278,  it  Is 
said:  "There  is  nothing  so  sacred  in  a  name 
that  right  and  justice  should  be  sacrificed  to 
its  sanctity.  So  a  person  may  sue  in  any 
name  in  which  he  may  contract,  as  well  as 
in  any  name  by  which  '  he  is  generally 
known."    Clark  v.  Clark,  19  Kan.  522. 

Having  shown  that  the  parties  were  not  in 
equal  wrong,  the  point  made  that  the  insur- 
ance agents  divided  their  commission  with 
plaintiff  in  error  becomes  an  Immaterial 
consideration.  It  would  not  affect  the  case 
had  they  received  no  commission. 

There  is  no  merit  in  the  claim  that  the 
testimony  failed  to  show  defendants  below 
to  be  partners.  Such  proof  was  unnecessary. 
The  petition  charged  them  as  partners,  and 
each  of  them  in  his  separate  answer  express- 
ly admitted  tbe  fact. 


The  Judgment  of  the  court  below  will  be 
reversed,  and  a  new  trial  ordered.  All  tbe 
Justices  concurring. 

(71  Kan.  590) 
MEDILL  V.  SNYDER. 
(Supreme  Court  of  Kansas.     June  10,  1905.) 

Wills — Contest— Limitations. 

The  time  limited  by  the  statute  of  wills 
for  bringing  an  action  in  the  district  court  to 
contest  a  will  is  not  extended  by  section  23  of 
the  Code  of  Civil  Procedure,  ijroviding  that  if 
any  action  be  commenced  within  due  time,  and 
a  judgment  thereon  for  the  plaintiff  be  re- 
versed, or  if  the  plaintiff  fail  in  such  action 
otherwise  than  upon  the  merits,  and  the  time 
limited  for  the  same  shall  have  expired,  the 
plaintiff,  or,  if  he  die,  and  the  cause  of  action 
survive,  his  representatives,  may  commence  a 
new  action  within  one  year  after  tbe  reversal 
or  failure. 

[Ed.  Note. — ^For  -cases  in  point,  see  voL  49, 
Cent.  Dig.  Wills,  §§  600-606.] 

Johnston,  C.  J.,  disseoting. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Douglas  Coun- 
ty; C.  A.  Smart,  Judge. 

Action  by  Sherman  Medill  against  B.  W. 
Snyder,  administrator.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirm- 
ed. 

George  J.  Barker,  Dawes  &  Rutherford, 
and  Wm.  Dill,  for  plaintiff  in  error.  Atwood 
&  Hooper,  Bishop  &  Mitchell,  and  Jas.  A. 
Reed,  for  defendant  in  error. 

BURCH,  J.  The  plaintiff  in  error  brought 
an  action  in  due  season  to  contest  a  probated, 
will  affecting  Iwth  real  and  personal. prop- 
erty, and  then  voluntarily  dismissed  it.  Aft- 
er the  expiration  of  two  years  from  the 
probating  of  the  will,  but  within  one  year 
from  the  dismissal  of  tbe  first  suit,  he  com- 
menced another  against  the  same  parties 
and  for  the  same  relief  as  before.  A  de- 
murrer was  sustained  to  the  petition  on  the 
ground  that  the  right  of  action  was  barred 
because  of  the  expiration  of  the  time  limit- 
ed by  the  statute  of  wills  within  which  will 
contests  may  be  initiated.  The  question  for 
decision  is  If  the  right  to  maintain  the  sec- 
ond suit  is  preserved  by  section  23  of  the 
general  statute  of  limitations  contained  in 
the  Code  of  Civil  Procedure,  which  reads  as 
follows: 

•  "If  any  action  be  commenced  within  due 
time  and  a  judgment  thereon  for  tbe  plain- 
tiff be  reversed,  or  if  the  plaintiff  fail  in  such 
action  otherwise  than  upon  the  merits,  and 
the  time  limited  for  the  same  shall  have  ex- 
pired, tbe  plaintiff,  or  if  he  die  and  the  cause 
of  action  survive,  his  representatives,  may 
commence  a  new  action  within  one  year  aft- 
er tbe  reversal  or  failure." 

Material  portions  of  tbe  statute  of-  wills 
(chapter  117,  Gen.  St.  1901)  are  as  follows: 

"If  It  shall  appear  that  such  will  was 
duly  attested  and  executed,  and  that  the 
testator  at  tbe  time  of  executing  the  same 
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was  of  full  age  and  sound  mind  and  memory, 
and  not  under  any  restraint,  the  court  sb^ll 
admit  the  will  to  probate."    Section  15. 

"If  no  person  Interested  sball  within  two 
years  after  probate  appear  and  contest  the 
'  validity  of  the  will,  the  probate  shall  be  for- 
ever binding,  saving,  however,  to  persons 
under  legal  disability  the  like  period  after 
the  disability  is  removed."    Section  19. 

"The  mode  of  contesting  a  will  shall  be 
by  civil  action  in  the  district  court  of  the 
county  in  which  the  will  was  admitted  to  pfo- 
bate,  which  action  may  be  brought  at  any 
time  within  two  years  after  the  probate  of 
the  will,  and  not  afterwards,  by  any  person 
Interested  In  the  will  or  estate  of  the  deceas- 
ed."   Section  20. 

"The  order  of  the  probate  court  shall  be 
prima  facie  evidence  on  the  trial  of  such 
action  of  the  due  attestation,  execution  and 
validity  of  the  will."    Section  21. 

"A  certified  copy  of  the  testimony  of  such 
of  the  witnesses  examined  upon  the  original 
probate  as  are  out  of  the  jurisdiction  of  the 
court,  dead,  or  have  become  Incompetent 
since  the  probate,  shall  be  admitted  In  evi- 
dence upon  such  trial."    Section  22. 

"The  rights  of  persons  under  legal  disabil- 
ity shall  not  be  concluded  by  the  judgment 
in  such  action,  but  any  such  person  may 
within  two  years  after  such  disability  is  re- 
moved contest  such  vdll  in  the  manner  here- 
inbefore provided."    Section  23. 

"No  will  shall  be  effectual  to  pass  real  or 
personal  estate  unless  it  shall  have  been  duly 
admitted  to  probate  or  recorded  as  provided 
in  this  act"    Section  29. 

It  is  a  rule  of  interpretation  that  general 
statutes  of  limitation  embodied  in  the  Codes 
of  Civil  Procedure  ordinarily  relate  to  the 
prosecution  of  actions  generally,  and  the  en- 
forcement of  .the  remedies  which  such  Codes 
prescribe  and  regulate,  and  that  special  stat- 
utes usually  must  be  literally  followed  in  re- 
spect to  the  time  conditions  which  they  Im- 
pose. Hill  V.  Supervisors,  119  N.  Y.  344,  23 
N.  E.  921;  Beebe  v.  Doster,  36  Kan.  C66, 
14  Pae.  150;  Cartwright  v.  Korman,  45  Kan. 
515.  26  Pac.  48. 

If  the  statute  of  wills  be  considered  ■  in 
the  light  of  a  statute  of  limitations,  this 
rule  applies.  It  is  a  special  enactment,  com- 
plete in  itself,  and  apparently  designates 
the  only  exception  intended  to  be  allowed. 
The  purpose  of  the  law  is  to  protect  devisees, 
legatees,  executors,  and  trustees  In  their 
property  rights,  to  foil  efforts  on  the  part 
of  designing  persons  to  foment  annoying  and 
embarrassing  litigation,  and  generally  to  pre- 
vent the  questioning  of  wills  after  time  has 
removed  witnesses  and  obscured  the  cir- 
cumstances of  their  execution.  Therefore 
phraseology  of  the  most  imperative  and  un- 
compromising kind  is  employed.  As  often 
as  the  matter  of  contest  Is  referred  to,  the 
two-year  limitation  is  attached,  and  the  in- 
tention is  made  as  clear  as  possible  that 
there  shall  be  no  extension  of  time  in  which 


to  disturb  the  probate  of  a  will,  except  in 
the  single  case  twice  expressly  provided  for. 
But  the  statute  of  wills  is  not  a  mere  stat- 
ute of  limitations.  It  grants  to  a  court  vest- 
ed with  ordinary  law  and  equity  jurisdiction 
the  right  to  adjudicate  upon  the  validity  of 
wills  of  personalty — a  power  which  at  com- 
mon law  was  altogether  denied  to  such  a 
tribunal,  and  vested  solely  in  the  ecclesias- 
tical courts.  It  further  authorizes  a  court  en- 
dowed with  ordinary  law  and  equity  powers 
to  hear  controversies  and  render  judgments 
respecting  wills  of  realty  which  were  wholly 
unknown  at  common  law,  viz.,  controversies 
and  judgments  establishing  the  status  of  such 
wills.  The  common  law  respecting  these  mat- 
ters, and  the  rights  of  parties  and  the  ju- 
risdiction of  courts  under  it,  are  described 
by  the  Supreme  Court  of  California  as  fol- 
lows: "In  England  the  probate  of  wills  of 
personal  estate  belongs  to  the  ecclesiastical 
courts.  No  probate  of  a  will  relating  to 
real  estate  is  there  necessary.  The  real  es- 
tate, upon  the  death  of  the  party  seised, 
passes  immediately  to  the  devisee  under  the 
will.  If  there  be  one,  or,  if  there  be  no  will, 
to  the  heir  at  law.  The  person  who  thus 
becomes  entitled  takes  possession.  If  one 
person  claims  to  be  the  owner  under  a  will, 
and  another  denies  the  validity  of  the  will 
and  claims  to  be  the  owner  as  heir  at  law, 
an  action  of  ejectment  is  brought  against 
the  party  who  may  be  in  possession  by  the 
adverse  claimant;  and  on  the  trial  of  such 
an  action  the  validity  of  the  will  is  contest- 
ed, and  evidence  may  be  given  by  the  re- 
spective parties  as  to  the  capacity  of  the 
testator  to  make  a  will,  or  as  to  any  fraud 
practiced  ul)on  him,  or  as  to  the  actual  ex- 
ecution of  it,  or  as  to  aliy  other  circumstance 
affecting  Its  character  as  a  valid  devise  of 
the  real  estate  in  dispute.  The  decision  up- 
on the  validity  of  the  will  in  such  action  be- 
comes res  judicata,  and  is  binding  and  con- 
clusive upon  the  parties  to  that  action  and 
upon  any  person  who  may  subsequently  ac- 
quire the  title  from  either  of  those  parties; 
but  the  decision  has  no  effect  upon  other  par- 
ties, and  does  not  settle  what  may  be  called 
the  status  or  character  of  the  will,  leav- 
ing it  subject  to  be  enforced  as  a  valid  will, 
or  defeated  as  invalid,  whenever  other  par- 
ties may  have  a  contest  depending  upon  It. 
A  probate  of  a  will  of  personal  property, 
on  the  contrary,  is  a  judicial  determination 
of  the  character  of  the  will  itself.  It  does 
not  necessarily  or  ordinarily  arise  from  any 
controversy  between  adverse  claimants,  but 
Is  necessary  in  order  to  authorize  a  disposi- 
tion of  the  personal  estate  in  pursuance  of 
Its  provisions.  In  case  of  any  controversy 
between  adverse  claimants  of  the  personal 
estate,  the  probate  is  given  in  evidence,  and 
is  binding  upon  the  parties,  who  are  not  at 
liberty  to  introduce  any  other  evidence  as 
to  the  validity  of  the  will."  State  of  Cali- 
fornia V.  McGlynn,  20  Cal.  233,  2G5,  81  Am 
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Even  although  the  ecclesiastical  courts 
could  determine  the  validity  of  wills  of  per- 
sonal property,  and  even  although  the  law 
courts  could  incidentally  determine  for  some 
purpose  the  validity  of  wills  of  real  estate, 
no  court  of  law  or  equity  could,  under  the 
common  law,  entertain  any  such  suit  or  ren- 
der any  such  judgment  as  is  contemplated 
by  the  statute  of  wills  of  this  state.  There- 
fore tlie  Jurisdiction  of  the  district  court 
under  the  wills  act  is  an  innovation  of  pure- 
ly statutory  origin.  Likewise  the  right  of  a 
party  to  invoke  such  jurisdiction  is  purely 
a  statutory  creation.  One  of  the  conditions 
attached  to  the  exercise  of  the  jurisdiction 
thus  provided  for,  and  the  right  to  call  It 
Into  exercise,  is  that  proceedings  be  institut- 
ed within  two  years.  Time  is  of  the  essence 
of  the  power,  and  the  right  and  lapse  of 
time  operate  to  extinguish  both,  rather  than 
as  a  mere  bar  to  a  rfemedy.  Rodman  v.  Ry. 
Co.,  65  Kan.  645,  70  Pac.  642,  59  L,  R.  A. 
704. 

In  the  decisions  rendered  In  Mears  v. 
Mears,  15  Ohio  St.  90,  McArthur  v.  Scott,  113 
U.  S.  340,  5  Sup.  Ct.  652,  28  L.  Ed.  1015,  and 
other  cases,  it  Is  said  that  the  method  of  pro- 
bating wills  in  the  probate  courts  of  this 
country  corresponds  nearly  to  the  probate  In 
England  in  common  form,  and  that  the  con- 
testing of  wills  in  courts  of  chancery  or 
courts  of  like  Jurisdiction  is  analogous  to  the 
English  probate  in  solemn  form.  From  such 
statements  it  is  argued  that  the  right  to 
have  a  will  solemnly  examined,  with  inter- 
ested parties  present,  is  In  effect  the  same 
right  which  existed  at  common  law;  and 
the  language  of  this  court  in  the  Rodman 
Case  is  quoted,  as  follows:  "A  limitation  up- 
on the  time  In  which  a  pre-existing  right  of 
action  may  be  exercised  is  governed  by  the 
general  statute  of  limitations,  and,  in  conse- 
quence, falls  within  the  saving  provisions  of 
section  23,  as  above  quoted."  This  argument, 
however,  leaves  entirely  out  of  account  the 
creation  of  a  new  department  of  jurisdiction 
In  the  district  com:t,  upon  which  time  limita- 
tions are  as  restrictive  as  they  are  upon  new 
rights  of  action,  like  that  imder  considera- 
tion in  the  Rodman  Case.  Conceding  that, 
as  to  wills  of  personalty,  a  contest  in  the  dis- 
trict court  is  equivalent  to  probate  in  solemn 
form  in  an  ecclesiastical  court,  still  the  right 
of  the  district  court  and  the  right  of  a  con- 
testant to  proceed  in  the  district  court  are 
as  novel  and  as  purely  statutory  as  the  right 
to  recover  damages  for  death  by  wrongful 
act.  Conceding  that  the  incidental  determin- 
ation of  the  validity  of  a  will  between  a  lim- 
ited number  of  parties  disputing  over  the 
possession  of  a  tract  of  land  Is  in  a  sense  a 
contest  of  the  will,  yet  the  right  of  a  con- 
testant to  bring  into  court  all  persons  in- 
terested for  and  against  a  will,  and  procure 
a  final  determination  of  Its  validity  for  ail 
purposes  and  for  all  time,  irrespective  of  the 
title  to  any  particular  tract  of  land,  and  the 
right  of  the  district  court  to  hear  such  a  con- 


troversy and  render  such  a  Judgment,  are  as 
novel  and  as  purely  statutory  as  the  enlarge- 
ment of  right  alluded  to  in  the  Rodman  Case. 
Those  courts  which  have  given  the  subject 
most  careful  attention  have  arrived  at  the  . 
conclusion  that  provisions  of  statutes  of  the 
character  of  the  one  under  consideration  are 
not  mere  limitations  affecting  the  remedy. 
"The  Act  of  1894,  p.  586,  c.  405,  provides  that 
no  will,  testament,  codicil,  or  other  testa- 
mentary paper  shall  be  subject  to  caveat  or 
other  objection  to  Its  validity  after  the  ex- 
piration of  three  years  from  its  probate. 
•  »  •  The  object  of  the  Act  of  1894,  p. 
580,  c.  405,  was  to  protect  legatees  under 
wills  by  requiring  objections  thereto  to  be 
made  within  a  reasonable  time  after  probate, 
and  while  the  evidence  relating  to  such  ob- 
jection is  attainable.  It  would  to  a  great 
extent  subvert  the  purposes  and  beneficial 
operation  of  the  statute  to  hold  that  a  party 
may  file  a  caveat  to  a  will  upon  one  ground 
within  three  years  after  probate,  and  then, 
without  bringing  to  trial  the  issue  upon  that 
caveat,  wait  nearly  three  years  more,  or  five 
years  after  the  probate,  as  was  done  in  this 
case,  and  file  a  caveat  alleging  a  new  and 
distinct  ground  of  objection.  •  *  *  It 
makes  no  difference  that  In  the  present  case 
the  new  Issue  was  added  by  consent  of  the 
counsel  for  the  administrator  c.  t.  a.,  who  de- 
fended the  will.  It  will  be  seen  that  the  lan- 
guage of  the  statute  is  Imperative — that  no 
objection  shall  be  made  after  a  certain  time. 
This  deprives  the  orphans'  court  of  jurisdic- 
tion to  entertain  an  objection  made  after  such 
time,  and  the  consent  of  the  parties  cannot 
confer  jurisdiction  upon  a  court"  Meyer  v. 
Henderson,  88  Md.  585,  592,  42  Atl.  241.  242. 
"The  doctrine  is  well  established  in  this  state 
that  courts  of  equity  independently  of  the 
statute,  have  no  Jurisdiction  of  a  bill  to  set 
aside  a  will  or  its  probate.  The  jurisdiction 
of  courts  of  chancery  in  this  state  to  enter- 
tain such  bills  Is  derived  exclusively  from 
the  statute,  and  therefore  such  Jurisdiction 
can  only  be  exercised  in  the  mode  and  under 
the  limitations  prescribed  by  the  statute.  If 
'any  person  interested  shall,  within  three 
years  after  the  probate,'  etc.,  or,  as  the  law 
of  1895  requires,  within  two  years  after  the 
probate,  etc.,  appear,  and,  by  bill  of  chancery, 
contest  the  validity  of  the  will,  an  Issue  at 
law  shall  be  made  up,  etc.,  but.  If  such  per- 
son does  not  appear  within  the  time  limited, 
an  issue  at  law  cannot  be  made  up.  The 
appearance  within  the  time  limited  is  a  juris- 
dictional fact,  and  is  necessary  to  put  the 
machinery  of  the  court  in  motion,  so  as  to 
contest  the  validity  of  the  will.  The  proviso 
of  section  7  is  merely  a  grant  of  jurisdiction, 
to  be  exercised  only  in  case  it  is  invoked 
within  the  time  limited,  and  not  a  limitation 
upon  the  exercise  of  a  jurisdiction  already 
existing.  In  other  words,  the  statute  fixing 
the  time  within  which  such  a  bill  may  be 
filed  by  'any  person  interested'  Is  not  a  limi- 
tation law.    LutheiSTrf  Luther,  122  Hi.  558, 
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13  N.  E.  166;  Wheeler  ▼.  Wheeler,  134  IlL 
522,  25  N.  E.  588,  10  L.  R.  A.  613;  Sinnet  v. 
Bowman,  151  111.  146,^  37  N.  E.  885;  Jele  v. 
Lemberger,  163  111.  338,  45  N.  E.  279;  Spauld- 
Ing  ▼.  White,  173  Ul.  127,  50  N.  E.  224." 
Stores  T.  St  Luke's  Hospital,  180  111.  368, 
372,  54  N.  B.  185.  186,  72  Am.  St.  Rep.  212. 
In  the  case  of  Luther  v.  Luther,  referred  to 
la  the  next  preceding  quotation,  the  subject 
is  discussed  at  length  as  follows:  "Counsel 
for  appellants  claim  that  the  provision  in  sec- 
tion 7  for  filing  the  bill  within  three  years 
is  a  mere  statute  of  limitations,  and  that,  in- 
asmuch as  appellees  did  not  plead  the  bar 
of  the  statute  in  their  answer,  they  waived 
it  This  position  is  based  upon  the  theory 
that  the  right  to  contest  the  validity  of  the 
will  was  not  a  new  right  conferred  by  the 
statute,  but  a  right  which  existed  at  com- 
mon law,  before  the  statute,  and  that  there- 
fore the  statute  merely  limits  the  time  within 
which  such  right  may  be  asserted.  Outside 
of  the  statute,  however,  no  right  existed  in 
favor  of  the  heir  to  go  into  a  court  of 
chancery  to  contest  the  validity  of  the  wllL 
He  could  not  go  into  equity  for  any  other 
purpose  than .  to  remove  impediments  to  a 
full  and  fair  trial  at  law.  The  power  to  en- 
tertain bills  of  this  character  is  not  em- 
braced among  the  general  equity  powers  of  a 
court  of  chancery.  In  Gaines  v.  Fuentes,  92 
U.  S.  10,  23  L.  Ed..  524,  the  Supreme  Court 
of  the  United  States  say:  'In  the  case  of 
Broderick's  Will  the  doctrine  is  approved, 
which  is  established  both  in  England  and  in 
this  country,  that  by  the  general  Jurisdiction 
of  courts  of  equity,  independent  of  statutes,  a 
bill  will  not  lie  to  set  aside  a  will  or  its 
probate;  and,  whatever  the  cause  of  the  es- 
tablishment of  this  doctrine  originally,  there 
is  ample  reason  for  its  maintenance  in  this 
country,  from  the  full  jurisdiction  over  the 
subject  of  wills  vested  in  the  probate  courts, 
and  the  revisory  power  over  their  adjudica- 
tions In  the  appellate  courts.'  Broderick's 
Will,  21  Wall.  503,  22  L.  Ed.  599;  Gaines  v. 
Chew,  2  How.  619,  11  L.  Ed.  402;  Gould  v. 
Gould,  3  Story,  510,  Fed.  Cas.  No.  5,637; 
Tarver  v.  Tarver,  9  Pet.  174,  9  L.  Ed.  91; 
Holden  v.  Meadows,  31  Wis.  284;  Archer  v. 
Meadows,  33  Wis.  160;  2  Pomeroy's  Eq.  § 
913.  Since  the  decisions  of  Kendrick  v. 
Braushy,  3  Bro.  P.  C.  358,  and  Webb  v. 
Cleverden,  2  Atk.  424,  It  has  been  held  In 
England  that  equity  will  not  set  aside  a  will 
for  fraud  and  imposition.  The  same  rule  has 
been  generally  adopted  in  the  United  States. 
Under  the  common-law  system  the  validity 
of  wills  of  real  estate  could  only  be  tested  in 
an  action  at  law.  That  of  wills  of  personal 
property  was  established  by  the  decree  of 
the  ecclesiastical  court  in  the  proceedinRs  for 
probate.  2  Pomeroy,  913.  Therefore,  as  the 
Jurisdiction  of  courts  of  chancery  in  this 
state  to  entertain  bills  to  set  aside  the  pro- 
bate of  wills  Is  derived  exclusively  from  the 
statute,  such  jurisdiction  can  only  be  exer- 
cised In  the  mode  and  under  the  limitations 


prescribed  by  the  statute.  'If  any  person  In- 
terested shall,  within  three  years  after  the 
probate,'  etc.,  'appear  and  by  •  *  *  bill 
in  chancery,  contest  the  validity  of  the'  will, 
'an  Issue  at  law  shall  be  made  up,'  etc.  If 
such  person  does  not  appear  within  three 
years,  an  issue  at  law  cannot  be  made  up. 
The  appearance  within  three  years  Is  a  juris- 
dictional fact,  and  is  necessary  in  order  to 
put  the  machinery  of  the  court  In  motion  so 
as  to  test  the  validity  of  the  will.  The  court 
has  no  power  to  entertain  the  bill  after  the 
three  years  have  passed."  In  the  case  of 
Peacock  v.  Churchill,  38  111.  App.  634,  the 
syllabus  reads:  "Section  7,  c.  148,  Rev.  St, 
providing  for  the  exhibiting  of  a  bill  in  chan- 
cery to  test  the  validity  of  a  will  within 
three  years  after  probate  of  the  will,  is  not 
a  statute  of  limitation,  but  an  enabling  stat- 
ute, without  which  no  such  bill  could  be 
filed.  Therefore  section  25,  c.  83,  Rev.  St, 
concerning  general  limitations,  providing  that 
where  a  piaintifC  lias  been  nonsuited  [and  in 
certain  other  contingencies],  and  if  the  time 
for  bringing  his  action  has  expired  during  the 
pendency  of  bis  suit,  then  he  shall  have  one 
year  from  the  time  of  such  nonsuit,  etc.,  in 
which  to  commence  an  action,  does  not  ap- 
ply to  actions  commenced  to  test  the  validity 
of  a  will."  In  the  case  of  Harris  et  al.  v. 
Harris  et  al.,  61  Ind.  117,  123,  it  is  said:  "It 
is  clear,  we  think,  that  actions  to  contest  the 
validity  and  to  resist  or  set  aside  the  probate 
of  an  alleged  last  will  are  purely  statutory; 
that  is,  they  can  only  be  brought  and  suc- 
cessfully maintained  in  the  court  within  the 
time  and  upon  the  ground  prescribed  in  and 
by  the  statute  which  authorizes  such  ac- 
tions." In  the  case  of  Bartlett  et  al.  v.  Ma- 
nor et  al.,  146  Ind.  621,  028,  45  N.  E.  lOGO, 
1062,  it -is  said:  "It  cannot  be  seriously  ques- 
tioned that  our  statute  of  wills  is  special 
with  reference  to  the  right  of  contest  that  It 
creates  a  right  not  existing  in  its  absence, 
and  that  the  right  Is  given  upon  the  condi- 
tion that  it  be  exercised  within  three  years. 
As  to  this  right  it  cannot  be  doubted,  we 
think,  that  the  general  statute  of  limitations 
has  no  effect."  The  two  decisions  last  refer- 
red to  were  approved  in  the  case  of  Evans- 
ville,  etc.,  Co.  et  al.  v.  Wlnsor,  by  Next 
Friend,  148  Ind.  682,  48  N.  E.  592,  the  sylla- 
bus of  which  reads:  "Actions  to  contest  the 
validity  and  to  Resist  and  set  aside  the  pro- 
bate of  a  will  are  purely  statutory,  and  must 
be  brought  within  the  time  and  upon  the 
ground  prescribed  by  the  statute  authorizing 
such  actions.  The  right  to  contest  is  not  ex- 
tended or  limited  by  the  general  statute  of 
limitations  contained  in  the  Code  of  Civil 
Procedure." 

The  fact  that  the  statute  concerns  Itself 
primarily  with  the  creation  and  regulation 
of  jurisdiction  and  procedure,  makes  the  pro- 
bate of  a  will  conclusive  and  forever  binding, 
establishes  the  title  to  real  and  personal  prop- 
erty under  probated  wills  and  creates  indis- 
putable evidence  of  such  title,  all  over  aai^ 
Digitfeed  by  VJ  W»^  V It: 
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beyond  the  mere  matter  of  remedy  to  one 
who  may  desire  to  assume  the  role  of  a  con- 
testant, so  far  distinguishes  it  from  a  mere 
statute  of  limitations  that  sections  of  the 
general  statute  of  limitations  cannot  modify 
it  Cochran  v.  Young,  104  Pa.  333;  19  A.  & 
E.  Encycl.  of  L.  (2d  Ed.)  282,  150,  151. 

The  cases  cited  by  plaintiff  in  error'  are 
not  sufficient  to  overthrow  the  reasoning  of 
the  foregoing  authorities,  and  the  attempts 
made  in  his  brief  to  distinguish  or  to  avoid 
them  are  inadequate  for  that  purpose. 
Therefore  the  judgment  of  the  district  court 
is  affirmed. 

WM.  R.  SMITH,  GREENE,  MASON,  and 
C.  A.  SMITH,  JJ.,  concurring.  JOHNSTON, 
C.  J.,  dissenting.  CUNNINGHAM,  J.,  not 
sitting. 


(147  Cal.  i) 

In  re  COLLINS.     (Cr.  1,199.) 
(Supreme  Court  of  California.    May  24,  1905.) 

1.  ATTOBNETS— DiSBABMENT   —   VEBIFICATION 

OF  Accusation. 

Under  Code  Civ.  Proc  {  291,  relating  to 
proceedings  for  disbarment,  and  providing  that 
the  accusation  must  be  verified  by  some  person, 
it  is  not  necessary  that  an  accusation  presented 
by  a  committee  of  a  bar  aspociation  !»  verified 
by  a  member  of  the  committee. 

2.  Saue. 

Where  the  accusation  does  not  purport  to 
be  made  on  information  or  belief,  a  verifica- 
tion stating  positively  that  the  charges  are  true 
and  in  the  exact  language  of  the  statute  is  suffi- 
cient. 

3.  Save— Knowledge  of  Affiant— Evidenck. 

Tiie  sufficiency  of  the  verification  must  be 
determined  by  an  inspection  of  it,  and  the  evi- 
dence of  affiant  cannot  be  taken  for  the  purpose 
of  showing  that  he  had  no  personal  knowledge 
as  to  the  charges. 

4.  Same— Causes  fob  Disbabment. 

Under  Code  Civ.  Proc.  §  287,  enumerating 
the  causes  for  which  an  attorney  may  be  dis- 
barred, an  attorney  cannot  be  disbarred  for  any 
cause  not  enumerated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Attorney  and  Client,  J  50.] 

5.  Same— Accusation— Sufficienct  —  Duty 
TO  Client. 

In  proceedings  for  the  disbarment  of  an  at- 
torney, the  accusation  alleged  that  respondent 
was  attorney  for  an  administrator,  and  that 
while  so  acting  he  became  substituted  as  at- 
torney for  one  suing  the  estate  on  a  rejected 
claim,  and  that  after  the  revocation  of  the  ad- 
ministrator's letters  the  respondent  applied  in 
behalf  of  his  client  for  the  appointment  of  an- 
other administrator,  who  did  not  appear  in  the 
action,  and  suffered  judgment  to  go  against  him 
by  default.  It  was  not  alleged  that  any  de- 
fense existed  to  the  claim  against  the  estate, 
and  there  was  no  allegation  as  to  why  it  was 
the  duty  of  respondent  to  appear  for  the  admin- 
istrator. Held  not  to  show  misconduct  which 
was  ground  for  disbarment. 

6.  Same— False  Chaboes  Against  Judge. 

Where,  pending  the  signature  of  findings 
in  a  cause,  the  attorney  for  the  defeated  party 
maliciously  procured  the  publication  of  false 
charges  against  the  judge  for  the  purpose  of 
improperly  influencing  or  unjustly  discrediting 
the  action  of  the  judge  in  the  case,  such  con- 
duct was  cause  for  disbarment,  in  view  of  Code 
Civ.  Proc.  §  282,  requiring  attorneys  to  make 
oath  to  maintain 'the  respect  due  to  courts  of 


justice  and  to  judicial  officers,  and  to  employ  for 
the  purpose  of  maintaining  the  causes  confided 
to  him  such  means  only  as  are  consistent  with 
truth. 

In  Bank.  Proceeding  for  the  disbarment 
of  George  T>.  Collins,  an  attorney  at  law.  On 
demurrer  to  the  accusation.  Demurrer  over- 
ruled In  part  and  sustained  In  part 

LORIGAN,  J.  This  Is  a  proceeding  where- 
in George  D.  Collins,  an  attorney  of  this  bar. 
Is  accused  of  such  unprofessional  conduct  as. 
It  Is  claimed,  warrants  his  disbarment.  The 
accusation  is  made  and  presented  against 
him  by  a  committee  of  the  Bar  Associatlou 
of  San  Francisco,  and  is  verifled  by  the  oath 
of  Joseph  S.  Tobin  (not  a  member  of  the 
committee),  who  deposes  "that  he  has  read 
the  foregoing  petition,  and  that  the  charges 
therein  contained  are  true."  The  respondent 
moves  to  quash  the  accusation,  and  also  ob- 
jects by  demurrer  to  the  legal  sufficiency  of 
each  of  the  several  counts  it  contains. 

As  to  the  motion  to  quash:  It  is  Insisted 
that  this  should  be  granted  because  the  pur- 
ported verification  made  by  Joseph  S.  Tobin 
Is  not  made  by  one  of  the  persons  who  makes 
the  accusation,  and  Is  not.  made  by  one  hav- 
ing personal  knowledge  of  the  matters  set 
forth  therein,  and  on  the  further  ground  that 
the  accusation  is  not  verffied  as  prescribed  by 
law.  Section  291,  Code  Civ.  Proc,  which 
directly  applies  to  proceedings  of  the  char- 
acter here  Involved,  prescribes  that  the  ac- 
cusation must  "be  verifled  by  some  person 
to  the  effect  that  the  charges  therein  con- 
tained are  true."  The  section  does  not  re- 
quire that  the  accusation  shall  be  made  by 
any  particular  per^n,  but  only  by  "some 
person";  and  when  such  an  accusation  Is 
preferred  by  a  quasi  public  body,  such  as  a 
bar  association,  or  by  some  other  public  offi- 
cer whose  duty  It  is  to  proceed  in  such  mat- 
ters In  the  public  Interest  it  is  not  contem- 
plated or  necessary  that  the  verification 
should  be  made  by  a  member  of  the  commit- 
tee acting  for  such  association,  or  by  such 
public  officer.  It  Is  sufficient  If  the  accusa- 
tion so  presented  be  verifled  by  some  per- 
son who  swears  to  the  truth  of  the  charges 
'set  forth  In  It  Such  person  Is  to  be  deemed 
the  accuser,  although  the  charges  are  pre- 
sented and  the  prosecution  conducted  on  be- 
half of  the  bar  association  or  of  the  public. 
Nor  Is  there  any  force  in  the  clahn  that  the 
verification  to  the  charges  is  not  made  by 
one  having  personal  knowledge  of  the  facts, 
or  that  the  accusation  is  not  verified  as  pre- 
scribed by  law.  The  charges  in  the  accusa- 
tion here  do  not  purport  to  be  made  on  in- 
formation or  belief.  They  state  directly  and 
positively  that  certain  acts  of  an  alleged  un- 
professional character  were  done  by  respond- 
ent The  oath  of  Tobin  Is  positive  and  un- 
qualified that  these  charges  so  made  are  true, 
and  this  Is  all  that  the  statute  requires.  The 
cases  of  In  re  Hotchkiss,  58  (Tal.  40,  and  In 
re  Hudson,  102  Cal.  467,  30  Pac.  812,  cited 
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by  respondent,  are  not  in  point  In  botb 
these  cases  tlie  accusation  and  verification 
were  expressly  stated  to  be  made  on  informa- 
tion and  belief.  Upon  the  point  that  the 
verification  is  not  made  as  prescribed  by  law, 
It  is  only  necessary  to  say  that  it  is  made  in 
the  exact  language  of  the  statute.  In  pro- 
ceedings of  this  character  the  statute  (sec- 
tion 291,  Code  Civ.  Proc.)  prescribes  the  form 
of  oath  to  be  taken,  and  the  verification  in 
question  is  in  the  literal  language  of  the  leg- 
islative requirement  This  disposes  of  the 
motion  to  quash,  which  we  conclude  has  no 
merit  and  Is  denied. 

In  this  connection,  however,  it  is  proper  to 
dispose  of  another  point  made  by  respondent 
at  the  time  of  the  argument  on  the  motion 
to  quash.  Prior  to  that  time  respondent  had 
attempted  to  take  the  deposition  of  J.  S.  To- 
bin,  for  the  purpose  of  showing  on  the  hear- 
ing of  the  motion  to  quash  tliat  his  verifica- 
tion to  the  accusation  was  in  fact  made  upon 
information,  and  not  upon  personal  knowl- 
edge of  the  matters  specified  in  the  charges. 
Under  advice  of  the  representatives  of  the 
bar  association  preferring  the  charges,  and 
npon  the  ground  that  the  verification  could 
not  be  so  attacked,  when  Tobin  appeared  be- 
fore the  notary  and  was  sworn  he  refused 
to  answer  any  questions  on  that  subject 
Respondent  upon  the  argument,  Insisted  that 
he  had  a  tight  to  take  such  deposition  for 
the  purpose  of  making  such  showing  under 
his  motion  to  quash,  and  asked  for  an  order 
of  this  court  directing  the  witness  to  an- 
swer the  questions.  We  were  not  then  dis- 
posed to  concede  any  such  right  as  respond- 
ent claimed,  and  do  not  now  consider  that 
he  was  either  entitled  to  the  order  or  to  make 
the  showing.  Whether  an  oath  to  an  accusa- 
.  tion  is  or  is  not  sufficient  is  to  be  determined 
from  an  inspection  of  the  verification  alone. 
The  verification  can  neither  be  supported  nor 
attacked  by  evidence  taken  in  some  ancillary 
proceeding,  and  inaugurated  avowedly  for 
that  purpose.  Its  validity  or  invalidity  must 
be  determined  upon  the  face  of  the  verifica- 
tion itself. 

-Upon  the  demurrer:  The  accusation  con- 
sists of  three  counts,  which,  for  the  purpose? 
of  this  demurrer,  may  be  referred  to  in  a 
general  way,  and  relate,  the  first  td  a  trans- 
action of  a  private  nature,  and  the  others 
to  legal  proceedings,  in  all  of  which  the  Hi- 
bemia  Savings  &  I^an  Society  of  San  Fran- 
cisco was  concerned,  and  in  the  course  of 
which  it  is  charged  either  directly  or  Infer- 
entially  that  the  misconduct  of  the  respond- 
ent, arose. 

As  to  the  first  count:  It  Is  charged  there- 
in: That  the  respondent  in  May,  1901,  for 
the  purpose  of  securing  the  payment  to  him- 
self of  $1,255.61  then  on  deposit  in  said  Hi- 
bemla  Savings  &  Loan  Society  to  the  credit 
of  one  Agnes  M.  Newman,  produced  to  said 
J.  S.  Tobin,  the  agent  and  counsel  of  said 
banking  society,  a  passbook  issued  by  It  to 
said  Agnes  H.  Newman,  together  wltli  an 


assignment  purporting  to  have  been  made  by 
her  of  the  same  and  of  said  deposit  in  favor 
of  respondent  and  stated  to  said  Tobin  that 
said  Agnes  M.  Newman  had  died  in  said 
month  of  May;  that  at  the  time  of  her  death 
she  was  his  wife;  that  she  had  assigned  and 
transferred  said  passbook  and  deposit  to  re-  . 
spondent  some  time  previous  to  her  death; 
that  three  of  his  children  had  likewise  In 
said  month  of  May  died;  and  that  the 
amount  on  deposit  represented  by  said  pass- 
book was  community  property  of  Limself  and 
his  said  wife.  That  upon  the  assurance  of 
said  Tobin  ttiat  if  he  made  an  affidavit  em- 
bodying these  statements,  the  said  deposit 
would  be  paid  to  him,  said  respondent  to 
procure  the  "immediate  and  unhesitating" 
payment  of  the  same,  made  an  affidavit  be- 
fore a  notary  public  of  the  truth  of  the  facts 
above  recited,  except  that  no  mention  was 
made  therein  of  said  children  or  their  death. 
This  affidavit  was  delivered  by  respondent 
to  said  Tobin,  and  the  money  was,  at  bis  di- 
rection, forthwith  paid  respondent  by  the 
bank.  It  is  charged  that  this  affidavit  in 
as  far  as  it  is  stated  therein  that  Agues  New- 
man was  the  wife  of  respondent  and  that 
the  deposit  standing  in  her  name  and  sub- 
sequently paid  to  him  was  community  prop- 
erty, was  false,  as  it  la  likewise  charged  that 
his  oral  statement  relative  to  the  death  of  his 
children  was  false.  And  in  this  connection 
It  is  also  alleged  that  many  years  previous 
to  May,  1901,  respondent  had  married  a  sis- 
ter of  said  Agnes  Newman,  who  Is  still  liv- 
ing and  undivorced  from  him. 

These  constitute  the  salient  facts  as  set 
forth  in  the  first  count,  and  it  is  insisted  by 
respondent  that  they  are  insufficient  to  con- 
stitute cause  for  either  his  disbarment  or 
suspension.  In  this  regard  it  is  contended 
generally  that  the  matters  stated  do  not  un- 
der any  view  of  the  law,  constitute  a  cause 
for  his  disbarment  or  suspension  from  prac- 
tice. And  it  is  specially  alleged  that  the 
matters  charged  do  not  bring  him  within 
any  of  the  provisions  of  section  287  of  the 
Code  of  Civil  Procedure,  which  particularly 
enumerates  the  causes  for  which  an  attorney 
may  be  disbarred,  and  still  further  that  none 
of  the  matters  pleaded  in  said  count  have 
relation  to  any  act  done  or  committed  by 
respondent  in  the  practice  of  the  law,  or  in 
relation  to  anything  'pertaining  to  or  affect- 
ing his  professional  conduct  as  an  attorney. 

Addressing  our  attention  to  the  points  spe- 
cially made,  it  is  quite  clear  that  the  facts 
recited  do  not  bring  respondent  within  any 
of  the  terms  of  said  section  287.  A  simple 
reading  of  the  section  in  the  light  of  the 
facts  charged  makes  this  obvious.  It  is 
equally  clear  that  the  acts  complained  of 
were  not  done  by  the  respondent  in  his  pro- 
fessional capacity,  or  in  connection  with  any 
matters  In  which  his  duties  as  an  attorney 
were  involved.  His  representations,  conced- 
ing them  to  have  been  falsely  made  (as  the 
demurrer  does),  were  mpresenta^ona  nmdJp 
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In  his  private  capacity,  and  In  a  purely  per- 
sonal-negotiation -with  the  representative  of 
the  banlc.  These  points — that  the  matters 
charged  are  not  within  the  express  terms  of 
any  of  the  provisions  of  the  section,  and  thai 
the  acts  complained  of  were  not  done  In  his 
professional  capacity — are  conceded  by  the 
relator,  but  it  is  contended  that  the  provi- 
sions of  the  section  are  not  conclusive  upon 
the  power  of  the  court  to  strike  the  name  of 
an  attorney  from  tbe  rolls.  It  is  insisted 
that  the  power  Is  inherent  In  the  court  itself 
to  discipline  Its  officers  for  causes  that  are 
not  specified  in  tbe  statute;  that  the  statute 
Is  not  to  be  construed  as  restrictive  of  he 
general  powers  of  the  court  In  this  respect; 
and  that  the  conduct  of  tbe  respondent,  as 
charged  In  the  first  count,  shows  him  to  be 
so  wanting  In  moral  integrity  that  this  In- 
herent power  of  the  court  should  be  Invoked 
to  remove  him,  notwithstanding  the  restrict- 
ive terms  of  the  statute.  We  are  not  inclin- 
ed to  Indorse  the  contention  of  relator  In  this 
respect  Whatever  the  rule  may  be,  tn  the 
ab.sence  of  statutory  regulations,  as  to  the 
power  of  courts  to  deprive  attorneys  of  their 
license  for  causes  which,  in  tbe  judgment  of 
the  court,  may  warrant  that  action,  we  are 
satisfied  that,  when  the  Legislature  has  speci- 
fied the  acts  for  which  an  attorney  may  be 
disbarred  or  suspended,  the  court  is  not  au- 
thorized to  act  for  other  causes,  or  warranted 
In  invoking  an  asserted  Implied  power  to 
amove  for'  causes  not  specified  In  the  stat- 
ute; that  the  Legislature  has  the  power  to 
regulate  the  causes  for  which  a  disbarment 
or  suspension  of  an  attorney  may  be  had; 
and  that  tl;e  courts  are  bound  by  this  regu- 
lation and  tbe  limitation  it  imposes.  As  was 
said  In  Ex  parte  Yale,  24  Cal.  243.  upon  this 
subject:  "The  manner,  terms,  and  conditions 
of  their  admission  to  practice  and  of  their 
continuance  In  practice,  as  well  as  their  pow- 
ers, duties,  and  privileges,  are  proper  subjects 
of  legislative  control,  to  the  same  extent  and 
subject  to  the  same  limitations  as  in  thfe  case 
of  any  other  profession  or  business  that  is 
regulated  by  statute."  In  the  plenitude  of 
Its  power,  as  announced  in  that  case,  the 
Legislature  of  the  state  has  plainly  defined 
the  causes  for  which  an  attorney  may  be  de- 
prived of  his  right  to  practice.  This  it  had 
the  right  to  do,  and  Its  specification  of  such 
causes  is,  In  our  Judgment,  conclusive  on  this 
court.  And  to  the  extent  that  an  attorney 
may  be  disbarred  for  causes  which  affect  his 
moral  Integrity  In  dealings  with  others  of  a 
purely  personal  character,  and  transacted  In 
his  private  capacity,  the  statute  has  provided 
that  it  shall  be  done  by  court  only  when  he 
has  been  convicted  of  a  felony  or  of  a  mis- 
demeanor involving  moral  turpitude.  Sub- 
division 1,  §  287,  Code  Civ.  Proc.  In  all  oth- 
er cases  the  statute  provides  for  disbarment 
only  when  the  act  or  conduct  complained  of 
has  relation  to  the  violation  of  the  oath  taken 
by  him  as  an  attorney,  or  the  violation  of 
some  duty  or  responsibility  incumbent  or  im- 


posed upon  him  In  his  official  capacity  as  such 
attorney.  Subdivisions  2-4,  {  287,  Code  Civ. 
Proc.  As  it  is  conceded  by  relator,  and  is  ap- 
parent upon  the  face  of  the  accusation,  that 
the  facts  stated  in  the  first  count  do  not  bring 
respondent  within  any  of  the  terms  of  the 
section  cited,  the  demurrer  to  the  first  count 
for  that  reason  must  be  sustained. 

As  to  the  second  count  of  the  accusation: 
It  Is  there  charged  that  in  1892  one  Waiter 
T.  Robinson  was  administrator  of  the  estate 
of  Caroline  A.  Robinson,  deceased,  then  be- 
ing administered  in  the  superior  court  of  tbe 
city  and  county  of  San  Francisco,  and  that 
on  April  17, 1898,  respondent  became,  by  sub- 
stitution, attorney  for  said  administrator: 
that  prior  to  the  substitution  of  respondent 
as  attorney  for  said  administrator  an  action 
had  been  commenced  by  C.  H.  Robinson,  one 
of  the  heirs  iat  law  of  said  Caroline  A.  Rob- 
inson, against  her  estate,  to  recover  $1,500 
Upon  a  claim  presented  against  tbe  same  and 
rejected  by  said  administrator;  that,  while 
attorney  for  said  administrator,  respondent 
became  substituted  as  attorney  for  said  C. 
H.  Robinson  in  his  action  against  said  estate 
on  the  rejected  claim,  and,  appearing  In  the 
said  action,  had  a  demurrer,  which  had  been 
interposed  by  the  former  attorney  for  said 
administrator,  submitted  to  the  court,  and  it 
was  overruled;  that  thereafter  the  letters  of 
administration  of  said  W.  T.  Robinson  were 
revoked,  and  in  October,  1901,  on  application 
of  respondent  made  in  behalf  of  his  client, 
C.  H.  Robinson,  one  Purrington  was  appoint- 
ed and  qualified  as  administrator  of  said  es- 
tate; that  thereafter  respondent  filed  an 
amended  and  supplemental  complaint  In  said 
action  of'  C.  H.  Robinson  against  said  estate, 
bringing  In  Purrington,  the  administrator 
thereof,  as  party  defendant,  and  causing 
service  thereof  to  be  made  upon  him  as  such 
administrator;  that  no  appearance  In  said  ac- 
tion was  made  by  Purrington,  and  respond- 
ent in  due  course  had  his  default  entered,  took 
judgment,  and  subsequently  filed  an  applica- 
tion on  behalf  of  said  Purrington,  as  ad- 
ministrator, for  an  order  of  sale  of  the  prop- 
erty of  said  estate  to  pay  said  claim.  It 
is  further  set  forth  that  the  Hibernla  "Sav- 
ings &  Loan  Society  prior  to  April  13,  1806, 
presented,  to  the  administrator  of  said  ^estate 
a  claim  based  upon  a  note  and  mortgage  exe- 
cuted by  said  Caroline  A.  Robinson  and  her 
husband,  Thomas  B.  Robinson,  which  claim 
was  allowed  and  filed;  that  on  said  last 
date  all  the  heirs  at  law  of  said  Caroline  A. 
Robinson,  except  said  C.  H.  Robinson,  con- 
veyed their  interest  in  the  estate  to  their 
father,  said  Thomas  B.  Robinson,  who,  in 
conjunction  with  said  C.  H.  Robinson,  and  by 
way  of  renewal  of  the  existing  mortgage  lien, 
executed  and  delivered  to  said  estate  a  mort- 
gage on  all  of  said  property,  the  said  C.  H. 
Robinson,  however,  not  joining  In  the  note; 
that  Thomas  B.  Bobinson  subsequently  died, 
and,  the  Interest  on  the  note  and  mortgage 
becoming  delinquent,  the  said  bank  fore- 
Digitized  by  VJW^^V  It 
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closed  the  mortgage,  Wd  In  the  property  at 
the  sale,  and  thereafter  obtained  a  commis- 
sioner's deed  therefor.  Upon  these  facts  It 
Is  charged  that  the  respondent  was  guilty  of 
unprofessional  conduct  In  representing  con- 
flicting Interests  In  the  suit  of  C.  H.  Robin- 
son against  the  Robinson  estate,  and  his  con- 
duct in  relation  thereto,  and  particularly  "In 
failing  to  advise  said  Purrlngton,  as  adminis- 
trator, of  his  duty  as  trustee  to  protect  said 
estate  against  said  claim  of  C.  H.  Robinson." 
We  do  not  think  that  the  facts  stated  in  this 
count  are  sufBcient  to  sustain  the  charge 
made.  While  they  may  show  that  the  re- 
spondent did  not  act  with  scrupulous  regard 
to  adverse  criticism  of  his  conduct,  or  with 
that  sense  of  propriety  which  should  restrain 
an  attorney  from  even  an  appearance  of  occu- 
pying conflicting  relations  in  a  legal  pro- 
ceeding, yet  the  mere  fact  that  he  apparently 
occupied  that  position  does  not  necessarily 
imply  that  in  doing  so  he  has  been  guilty  of 
such  unprofessional  conduct  as  warrants  dis- 
barment In  order  to  entail  that  conse- 
quence, it  should  appear  that  there  were  an- 
tagonistic Interests  In  fact  which  he  assumed 
to  represent  upon  both  sides,  and  this  should 
appear  by  appropriate  allegations  in  the  ac- 
cusation. And  it  should  further  appear  there- 
from that  In  assuming  this  relation  to  both 
sides  of  a  controversy  he  was  .acting  from  a 
corrupt  motive  or  with  evil  intent,  and  that 
by  reason  of  such  conduct  some  injury  or 
wrong  was  sustained  by  parties  Interested  di- 
rectly or  Indirectly  in  the  litigation.  An  at- 
torney might  appear  upon  the  record  as  rep- 
resenting all  of  the  parties  in  a  suit  with  their 
consent,  and  no  exception  could  be  taken  to 
it  as  against  the  attorney.  And  it  does  not 
appear  from  the  facts  stated  that  this  was 
not  the  situation  here.  This  court  has  said, 
speaking  with  reference  to  a  proceeding  for 
disbarment:  "This  accusation  Is  in  the  na- 
ture of  a  criminal  charge,  and  all  intend- 
ments are  in  favor  of  the  accused.  The  ac- 
cusation is  not  sufficient  if,  all  its  statements 
being  true,  the  accused  could  be  innocent 

•  *  •  A  construction  favorable  to  inno- 
cence  must  be  given   to   this,   if  possible. 

*  •  •  It  is  true,  no  such  facts  are  stated 
In  the  accusation,  but  the  question  on  de- 
murrer is,  does  the  accusation  negative  the 
possibility  of  innocence?"  Matter  of  Ray- 
mond, 121  Cal.  388.  53  Pac.  899. 

Now,  examining  the  allegations  In  the  light 
of  this  rule:  It  is  not  contended  that  re- 
spondent actually  appeared  of  record  for  the 
administrator  in  the  suit  of  C.  H.  Robinson 
against  the  estate  of  Caroline  A.  Robinson, 
deceased.  The  point  made  Is  that  while  he 
represented  the  administrator  of  the  estate 
for  general  purposes,  It  was  his  duty  to  rep-, 
resent  him  specially  of  record  in  controvert- 
ing this  claim,  and  not  to  become  the  attor- 
ney for  the  claimant  without  relinquishing 
his  employment  as  attorney  for  the  adminis- 
trator; and,  as  mainly  insisted,  it  was  his 
duty  to  advise  the  administrator  to  protect - 


the  estate  against  such  claim.  But  this  duty 
could  only  arise  If  there  was  any  protection 
which  could  be  afforded  against  it  and  upon 
this  point  the  count  in  question  is  entirely  si- 
lent It  is  not  stated  why  It  was  the  duty  of 
respondent  to  advise  the  administrator  to 
that  end,  nor  Is  there  any  averment  of  facts 
which  would  even  apparently  render  that  ad- 
vice or  the  administrator's  resistance  to  the 
claim  necessary.  It  Is  nowhere  averred  that 
the  claim  made  against  the  estate  was  un- 
just or  invalid,  or  that  there  was  any  defense 
to  it,  either  on  the  merits  or  otherwise,  or 
any  possible  manner  by  which  the  estate 
could  be  protected  against  its  enforcement. 
Neither  does  it  appear  that,  In  obtaining  a 
judgment  upon  it,  any  benefit  accrued  to  the 
claimant  but  what  he  was  justly  entitled  to, 
or  that  any  advantage  was  secured  thereby 
to  the  injury  of  any  person  interested  in  the 
estate  of  the  decedent.  For  aught  that  ap- 
pears in  tlie  record,  the  claim  was  just;  no 
question  alMut  its  validity  could  be  raised; 
and  hence  no  necessity  or  propriety  in  entail- 
ing expense  upon  the  estate  in  contesting  it 
And  as  we  have  suggested,  neither  does  It 
appear  bnt  that  all  matters  with  reference 
to  the  conduct  of  respondent  in  this  litlgatiou 
were  with  the  consent  of  all  persons  interest- 
ed in  the  estate — a  consent  which  they  were 
empowered  to  give,  and  which  would  justify 
the  conduct  of  respondent  The  only  cred- 
itor of  the  estate  was  the  Hlbemia  Savings 
&  Loan  Society,  and  it  la  not  asserted  even 
that  this  action  of  respondent  relative  to  the 
matter  was  without  its  consent  or  acquies- 
cence. As  to  the  allegations  with  reference 
to  the  bank's  claim  against  the  estate,  and  its 
own  conduct  relative  to  the  renewal  of  tl-o 
note  and  mortgage  and  the  foreclosure,  these 
allegations  are  quite  general,  and  there  is  an 
entire  absence  of  specific  dates  to  show  when 
anything  was  done  by  the  bank  relative  to 
these  matters,  or  particular  allegations  as  to 
how  or  in  what  manner  it  was  affected  by  the 
conduct  of  respondent  and  the  admlnis^ator 
by  the  suit  In  question  or  at  all.  It  may  be 
that  the  rights  of  the  bank  were  prejudiced 
in  some  manner  thereby,  but  there  is  noth- 
ing of  that  kind  directly  averred;  nor,  if  It 
were  permissible,  is  there  such  a  statement 
of  facts  as  would  warrant  a  clear  Inference 
that  it  was.  Nor  is  it  claimed  in  the  brief 
of  relators  that  the  bank  suffered  any  injury. 
As  there  Is  nothing  In  the  accusation  to  neg- 
ative these  matters,  it  must  be  assumed, 
within  the  rule  laid  down  in  the  Matter  of 
Haymond,  supra,  as  a  conclusion  In  favor  of 
innocence,  that  the  claim  was  meritorious, 
and  that  no  defense  to  it  existed;  that  the 
conduct  of  respondent  in  the  matter  of  this 
litigation  has  worked  no  Injury  upon  any  one 
interested  in  said  estate;  that  what  he  did 
was  in  good  faith,  without  Improper  or  cor- 
rupt motive,  and  with  the  consent  of  all 
persons  interested  in  the  estate. 

As  to  the  third  count:    It  is  there  alleged 
that  ia  an  action  on  tj^pifeetevthe  superiott 
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court  of  the  city  and  county  of  San  Francisco 
— the  Hlbcrnia  Savings  &  Loan  Society 
against  Cliarles  H.  Robinson — in  wliicli  re- 
spondent represented  the  defendant,  the  trial 
Judge,  about  Saturday,  March  26,  1904,  an- 
nounced bis  decision  adverse  to  Robinson, 
and  reflecting  to  some  extent  upon  respond- 
ent himself;  that  before  findings  in  the  case 
■were  signed  by  said  Judge,  aud  on  Sunday, 
March  27,  1904,  respt)ndent  sent  for  the  re- 
porters of  the  San  Francisco  Chronicle  and 
San  Francisco  Examiner  to  meet  him  at  his 
of&ce  that  day,  which  they  did;  that  he  there- 
upon stated  to  said  reporters  that  he  was 
about  to  make  charges  against  the  Judge  who 
tried  said  cause  "which  would  make  a  story 
for  the  papers,"  and  thereupon  stated  said 
charges  to  said  reporters^  which  were  next 
da^,  and  before  the  signing  and  filing  of  said 
findings,  published  in  each  of  said  papers; 
that  the  charges  so  made  were  of  alleged 
flagrant  violations  of  the  duty  of  such  Judge 
with  reference  to  the  substance  of  the  pro- 
I>osed  findings  In  the  case  and  their  prepara- 
tion, and  concerning  which  he  stated  be  bad 
some  heated  discussion  virith  the  Judge,  to- 
gether with  other  charges  against  said  Judge, 
which  he  stated  he  proposed  making  to  the 
Governor  of  the  state  in  order  that  a  special 
session  of  the  Legislature  might  be  called  to 
consider  impeachment  proceedings  against 
him.  The  statements  so  made  by  respond- 
ent to  said  reporters,  which  were  published 
next  day,  charged  said  judge  with  malfea- 
sance In  office  in  many  particulars  and  with 
incompetency.  Said  charges  so  made  and 
given  to  said  reporters  on  March  27th  for 
publication  were  on  the  next  day  transmitted 
by  mail  to  the  Governor  of  the  state  of  Cali- 
fornia. It  is  charged  by  the  relators  that  said 
respondent  Invited  and  procured  the  publica- 
tion of  such  charges  publicly  attacking  said 
Judge  before  the  signing  and  filing  of  said 
findings  for  the  purpose  of  coercing  said 
Judge  iuto  modifying  them  in  favor  of  his 
client,  Robinson,  or,  in  the  event  of  not  modi- 
fying them,  for  the  purpose  of  discrediting 
them  when  they  should  be  signed  and  filed, 
and  that  all  said  charges  were  false,  and  in 
making  and  publishing  them  said  respondent 
acted  in  bad  faith  and  maliciously,  and  in 
Tlolatlon  of  his  duty  as  an  attorney.  We 
are  satisfied  that  the  demurrer  to  this  count 
should  be  overruled.  The  essence  of  the  of- 
fense charged  against  respondent  In  this 
branch  of  the  accusation  is  that  he  directly 
procured  and  Instigated  a  widespread  publi- 
cation In  the  newspapers  mentioned  of  char- 
ges which  were  false  and  malicious,  and  re- 
flecting on  the  integrity  and  oflicial  conduct 
of  the  Judge  before  whom  the  case  in  which 
he  was  Interested  was  pending,  and  that 
this  was  done  by  him  with  a  view  of  improp- 
erly Influencing  or  imjustly  discrediting  the 
action  of  said  Judge  in  that  particular  case. 
No  legal  exception  can  be  taken  to  this  as  a 
sufficient  charge  of  official  misconduct  on  the 
part  of  respondent.    None  should  have  known 


better  than  he  his  duty  and  obligation  as  an 
attorney,  and  that  under  his  oath  of  office 
he  was  bound  "to  maintain  the  respect  due 
to  the  courts  of  Justice  and  Judicial  officers," 
and  "to  employ  for  the  purpose  of  maintain- 
ing the  causes  confided  to  him  such  means 
only  as  are  consistent  with  truth."  Section 
2852,  Code  Civ.  Proc.  And  it  requires  no  ar- 
gument or  citation  of  authorities  to  the  prop- 
osition that  a  false  and  malicious  publication 
of  the  character  charged.  Instigated  and  pro- 
cured under  the  circumstances  averred,  and 
with  the  intent  and  motive  attributed  to  him, 
constitutes  gross  misconduct  on  the  part  of 
respondent  as  an  attorney.  Respondent 
dwells  very  largely  In  his  brief  on  his  legal 
right  to  prefer  charges  with  the  governor  of 
misdemeanor  In  office  and  incompetency  on 
the  part  of  the  Judge,  with  a  view  of  insti- 
gating impeachment  proceedings,  on  the  as- 
sumption that  the  gravamen  of  the  accusa- 
tion against  him  arises  from  his  having  done 
so  in  this  particular  case.  There  is  no  war- 
rant for  this  assumption.  The  right  of  re- 
spondent to  prefer  charges  with  the  Govern- 
or In  good  faith  against  any  Judge  is  not 
questioned.  Nor  does  the  conduct  of  re- 
spondent here  Involved  have  primary  refers 
ence  to  those  transmitted  cliarges,  although 
his  good  faith  In  so  preferring  them  is  ques- 
tioned. The  alleged  official  misconduct  of 
respondent — ^ahd  there  Is  no  room  for  a  mis- 
conception of  the  charge — consists  of  having 
disseminated  through  certain  public  Journals 
false  and  malicious  charges  affecting  the  in- 
tegrity of  the  Judge  in  bis  official  capacity, 
with  intent  to  infiuence  his  action  or  discredit 
his  proceedings  in  a  matter  then  pending  be- 
fore him,  and  In  which  respondent  was  in- 
terested. This  is  charged  as  something  aside 
from  and  independent  of,  the  transmission  of 
formal  charges  against  the  Judge  to  the  Gov- 
ernor, and  is  alleged  to  have  been  done  be- 
fore they  were  transmitted.  Preferring  char- 
ges against  a  Judicial  officer  in  good  faith 
and  through  the  proper  channel  is  a  matter 
of  legal  right  Publishing  false  charges  to 
influence  or  affect  Judicial  action  In  a  pend- 
ing cause  is  misconduct  on  the  part  of  an  at- 
torney doing  so.  This  latter  is  what  the  re- 
spondent is  charged  with  having  done,  and  Is 
a  very  different  matter  from  preferring  char- 
ges against  a  Judge  in  a  legal  manner,  and 
through  the  recognized  channel,  as  a  basis 
for  action  by  the  proper  public  officer  or  duly 
constituted  tribunal. 

The  demurrer  Is  overruled  as  to  the  third 
and  sustained  as  to  the  first  and  second 
counts,  with. leave  to  relators  to  amend  with- 
in 20  days,  should  they  so  elect  Should 
they  not  elect  to  amend,  then,  upon  notice 
to  respondent  to  that  effect,  he  shall  have  15 
days  after  such  notice  within  which  to  an- 
swer the  accusation. 

We  concur:  HENSHAW,  J.;  McFAR- 
LAND,  J.:  AXGELLOTTI,  J.;  SHAW,  J.; 
VAN  DIKE,  J. 
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BBATTT,  O.  J.  I  concur  in  the  order  of 
tbe  court,  and  generally  In  the  opinion.  Be- 
Bpectlng  the  second  count  of  the  accusation, 
I  do  not  think  the  attorney  of  an  administra- 
tor can  -with  any  propriety  accept  a  retainer 
to  prosecute  a  claim  which  tbe  administrator 
has  rejected.  But  in  this  case  it  appears  that 
Collins  did  not  enter  any  default  against  the 
administrator  whose  attorney  he  was  when 
first  employed  as  attorney  for  O.  H.  Bobln- 
son,  and  so,  though  chargreable  with  an  im- 
propriety, it  resulted  in  no  wrong. 

When  the  first  administrator  was  removed, 
the  situation,  was  simply  this:  Collins  was 
attorney  for  a  party  desirous  of  litigating  a 
rejected  claim  against  the  estate  of  a  de- 
cedent, and  the  administration  was  vacant. 
In  sacb  a  situation  I  suppose  there  is  no 
doubt  that  an  attorney  may,  for  the  purpose 
of  enabling  bis  client  to  prosecute  the  ac- 
tion, apply  in  his  behalf  for  the  appointment 
of  an  administrator,  and,  the  administrator 
being  appointed,  he  may  act  as  bis  attorney 
generally  in  all  matters  in  which  his  client's 
interest  coincides  with  that  of  other  credit- 
ors, and  of  the  heirs  or  devisees;  that  Is  to 
say,  be  may  represent  the  administrator  in 
any  proceeding  for  tlie  discovery  or  collection 
of  assets,  or  in  the  resistance  of  unjust  or 
Illegal  demands.  But  with  respect  to  Itis 
client's  demand,  I  conceive  that  his  duty  is 
very  clearly  indicated  by  the  provisions  of 
section  1510,  Code  Civ.  Proc.,  relating  to  an 
analogous  case.  It  might  not  be  necessary 
to  serve  tbe  summons  on  the  probate  judge, 
but  the  matter  should  be  called  to  his  atten- 
tion, so  that,  in  the  exercise  of  his  discretion. 
he  might  appoint  an  attorney  to  defend  the 
action.  It  would  not  be  the  duty  of  the  at- 
torney to  advise  the  administrator  to  resist 
the  claim,  but  it  would  be  his  duty  to  refer 
blm  to  the  Judge  for  instruction  as  to  the 
proi>er  course  to  be  pursued,  and  pending  ac- 
tion by  the  Judge  no  default  should  be  taken 
or  Judgment  entered. 


(147  Cal.  21) 

GLIDE  V.  SUPERIOR  COURT  OP  COUN- 
TY OF  YOLO  et  al.    (S.  F.  4,178,  4,174.)» 

(Supreme  Court  of  California.    May  26,  1905.) 

1.  Equity— iNjruNCTiON — Reclamation  Dis- 
tricts—  AUTHOBITT  of  BOABD  OF  StJPEB- 
V160BS. 

Civ.   Code,   t   3423,   declares   that   an   in- 

e Action  cannot  be  eranted  to  prevent  a  leKis- 
tive  .act  by  a  municipal  corporation,  and  Pol. 
Code,  tit.  8.  c.  2,  prescribing  the  manner  of 
proceeding  and  obtaming  title  to  swarap  land, 
gives  the  determination  of  all  questions  of  fact 
relative  to  tlie  organization  and  division  of 
reclamation  districts  to  the  board  of  super- 
visors of  the  county.  Beld,  that  a  court  of 
equity  has.  no  jurisdiction  to  restrain  a  board 
of  supervisors  from  acting  on  an  application 
for  tbe  formation  of  a  reclamation  district,  on 
the  ground  that  the  lands  had  been  in  fact  re- 
claimed. 


*Bebearlng  denied  June  23,  1906, 
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2.  Pbohibition  —  JuBiaDioTioit  —  Pbohibit- 
INO  Unauthobized  Injunction. 

Inasmuch  as  Civ.  Code,  §  3423,  prohibits 
an  injunction  to  prevent  a  legislative  act  by  a 
municipal  corporation,  prohibition  lies  to  pre- 
vent a  court  of  equity  from  restraining  a  board 
of  supervisors  from  performing  a  '  legislative 
duty. 

In  Bank.  Application  by  J.  H.  Glide  for 
prohibition  restraining  the  superior  court  of 
Yolo  county  and  Francis  Dwyer  from  proceed- 
ing in  tbe  trial  of  an  action  brought  by  Dwyer 
against  the  petitioner.  Glide,  and  the  board 
of  supervisors  of  the  county.    Writ  granted.  . 

A.  L.  Sbinn.  for  petitioner.  Devlin  &  Dev- 
lin, for  respondents. 

HENSHAW,  J.  This  is  an  original  appli- 
cation to  prohibit  the  superior  court  of  the 
county  of  Yolo  and  Francis  Dwyer  from  pro- 
ceeding further  In  the  trial  of  a  certain  action 
brought  by  said  Dwyer  against  petitioner. 
Glide,  and  the  board  of  supervisors  of  the 
county  of  Yolo. 

In  April,  1903,  the  petitioner.  Glide,  pre- 
sented to  the  board  of  supervisors  of  the 
county  of  Yolo  a  petition  in  due  form  for  the 
formation  of  a  reclamation  district  out  of  a 
tract  of  land  belonging  entirely  to  bim,  and 
situated  within  the  limits  of  reclamation  dis- 
trict No.  307.  The  board  made  its  order,  fix- 
ing the  time  and  place  for  the  hearing  of  the 
petition,  and  the  petition  and  order  were  duly 
published  for  the  period  prescribed  by  law 
before  the  time  fixed  for  the  hearing.  At  the 
hearing  Francis  Dwyer  appeared,  and  asked 
for  a  postponement,  which  request  was  grant- 
ed, and  the  hearing  was  regularly  continued 
until  May  8,  1903.  Before  the  matter  came 
up  again  for  hearing,  Francis  Dwyer,  as 
plaintiff,  commenced  an  action  in  the  superior  ' 
court  of  the  county  of  Yolo  to  restrain  the 
board  of  supervisors  from  acting  on  the  ap- 
plication of  the  petitioner,  and  procured  a 
temporary  Injunction.  The  superior  court  of 
the  county  of  Yolo  set  the  case  of  Dwyer  v. 
Snider  et  al.  for  trial  upon  the  25th  day  of 
November,  1904,  at  which  time  the  board  of 
supervisors  and  this  petitioner  objected  to  the 
introduction  of  any  evidence  to  the  effect  that 
the  lands  in  reclamation  district  No.  307  were 
reclaimed,  on  the  ground  that  the  court  had 
no  Jurisdiction  to  hear  or  determine  that 
question,  because  Jurisdiction  so  to  hear  and 
determine  was  exclusively  vested  In  the  board 
of  supervisors.  The  court  overruled  the  ob- 
jection, holding  that  It  had  Jurisdiction  to 
hear  and  determine  the  matter,  and  that  it 
had  power  to  enjoin  the  supervisors  in  the 
event  that  it  should  be  of  opinion  that  the 
lands  were  in  fact  reclaimed,  and  it  an- 
nounced that  it  would  proceed  with  the  trial 
of  the  action  under  this  expressed  view  of  thf 
law  and  of  its  powers.  The  defendant.  Glide,  . 
then  made  application  to  this  court  to  pro- 
hibit the  superior  court  of  Yolo  county  from 
proceeding  further  with  the  trial. 

Against  this  petition  respondents  urge  thatT.^ 
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1(,  In  any  conceivable  case,  the  superior  court 
would  be  Justified  in  eojoiuing  tbe  action  of 
tlie  board  of  supervisors,  this  application 
must  be  denied.  Such,  however.  Is  not  the 
law.  Courts  of  equity  do  interfere,  and  are 
justiflod  in  their  Interference,  in  cases  where 
municipal  corporations  or  Inferior  Iwards  or 
tribunals  are  acting,  or  proposing  to  act,  in 
excess  of  their  Jurisdiction,  and  without  au- 
thority. But,  upon  the  other  hand,  such  courts 
will  not  attempt  to  restrain  the  political  or 
legislative  or  governmental  acts  of  such  cor- 
porations or  boards  when  acting  within  the 
legitimate  scope  of  their  powers.  It  Is  there- 
fore no  answer  to  petitioner's  application  to 
say  that  because.  In  some  instances,  courts  of 
equity  enjoin  the  proceedings  of  an  inferior 
tribunal,  that  in  no  Instance,  therefore,  will 
a  higher  com-t  stay  the  hand  of  a  court  of 
equity  which  Is  undertaking  so  to  do.  Says 
High  (Injunctions,  i  130l»):  "In  applications 
for  relief  by  injunction  against  the  acts  of 
public  officers,  the  determining  point  is  ordi- 
narily whether  they  are  acting  within  the 
scope  of  their  authority^  and,  while  equity 
will  not  Interfere  while  such  officers  are  act- 
ing within  the  authority  conferred  upon  them 
by  law,  to  -determlfle  whether  their  action  Is 
good  or  bad,  yet,  if  they  assume  iwwers  over 
property  which  do  not  belong  to  them,  and  in- 
fringe upon  or  violate  the  rights  of  citizens 
hnder  pretense  of  such  assuuied  authority, 
equity  has  Jurisdiction  to  interfere  for  the 
protection  of  the  citizens.  •  •  *  It  is  im- 
portant to  observe  that  courts  of  equity  do 
not  Interfere  by  injunction  for  the  purpose  of 
controlling  the  action  of  public  officers  consti- 
tuting inferior  quasi  Judicial  tribunals,  such  as 
boards  of  supervisors,  commissioners  of  high- 
ways, and  the  lilie,  on  matters  properly  per- 
taining to  their  jurisdiction;  nor  will  they  re- 
view and  correct  errors  in  the  proceedings  of 
such  officers,  the  proper  remedy.  If  any,  be- 
ing at  law  by  writ  of  certiorari."  Id.  §  1311. 
"Delicate  and  Interesting  questions  have  fre- 
quently arisen  touching  the  extent  to  which 
the  judiciary  may  interfere  with  the  execu- 
tive department  of  the  government,  either 
state  or  national,  and  the  Jurisdiction  of 
equity  to  enjoin  the  acts  of  officers  whose  du- 
ties partake  of  an  executive  or  quasi  execu- 
tive character.  The  true  test  in  all  such  cases 
Is  as  to  the  nature  of  the  specific  act  In  ques- 
tion, rather  than  as  to  the  general  functions 
and  duties  of  the  officers.  If  the  act  which  is 
sought  to  enjoin  Is  executive  instead  of  min- 
isterial In  Its  character,  or  If  It  Involves  the 
exercise  of  Judgment  and  discretion  upon  the 
part  of  the  officer,  as  distinguished  from  a 
merely  ministerial  duty,  its  performance  will 
not  be  prevented  by  injunction."  Id.  §  IS'X. 
In  Alpers  v.  San  Francisco  (C.  C.)  32  Fed.  503, 
Mr.  Justic-e  Field,  disciussing  the  same  mat- 
ter, says:  "The  same  exemption  from  Judi- 
cial Interference  applies  to  all  legislative  bod- 
ies, so  far  a.s  their  legislative  discretion  ex- 
tends. Municipal  coriwraiions  are  the  instru- 
mentalities of  the  state  for  the  more  c-onven- 


lent  administration  of  local  affairs,  and  for 
that  purpose  are  Invested  with  certain  legis- 
lative power.  In  the  exercise  of  that  power 
upon  the  subjects  submitted  to  their  jurisdic- 
tion they  are  as  much  l)eyond  judicial  inter- 
ference as  the  Legislature  of  the  state.  The 
courts  cannot  In  the  one  case  forbid  the  pas- 
sage of  a  law,  nor  In  the  other  the  passage  of 
a  resolution,  order,  or  ordinance.  If  by  either 
body,  the  Legislature  or  the  board  of  super- 
visors, an  unconstitutional  act  be  passed.  Its 
enforcement  may  be  arrested.  The  parties 
seeking  to  execute  the  Invalid  act  can  be 
reached  by  the  courts,  while  the  legislative 
body  of  the  state  or  of  the  municipality.  In 
the  exercise  of  Its  legislative  discretion.  Is  b<!- 
yond  their  Jitrisdlction.  The  fact  that  in  ei- 
ther case 'the  legislative  act  threatened  may 
be  in  disregard  to  constitutional  restraints, 
and  Impair  the  obligation  of  a  contract,  as 
alleged  In  this  case,  does  not  affect  the  ques- 
tion. It  Is  legislative  discretion  which  Is  ex- 
ercised, and  that  discretion,  whether  right- 
fully or  wrongfully  exercised,  is  not  subject 
to  Interference  by  the  judiciary."  Alpers  v. 
San  BYancIsco  was  reviewed  and  affirmed  by 
the  Supreme  Court  of  the  United  States  in 
the  recent  case  of  MoChord  v.  Louisville,  183 
U.  S.  405,  22  Sup.  Ct  IW).  46  L.  Ed.  289.  In 
consonance  with  these  utterances  are  the  de- 
cisions of  our  own  state  in  Fall  v.  County  of 
Sutter,  21  Cal.  237;  McBride  v.  Newlin,  129 
Cal.  30,  61  Pac.  577;  Barto  v.  Supervisors, 
135  Cal.  494.  67  Pac.  758.  Finally,  it  may  be 
added  that  this  principle  of  which  exixwition 
has  thiut  been  made  is  crystallized  in  the  lan- 
guage of  xectlon  3423  of  the  Civil  Code,  which 
declares  that  an  Injunction  cannot  be  granted 
"(7)  to  prevent  a  legislative  act  by  a  munici- 
pal corporation." 

It  becomes  necessary,  therefore,  to  consider 
whether  or  not  jurisdiction  is  vested  In  the 
board  of  supervisors  to  determine  whether 
or  not  the  lands  in  the  district  are  unreclaim- 
ed, and  whether  or  not  the  lands  sought  to 
be  set  apart  are  subject  of  independent  rec- 
lamation. The  provisions  of  title  8,  c.  2,  of 
the  Political  Code,  answer  these  questions 
absolutely  in  favor  of  the  Jurisdiction  of  the 
board  of  supervisors.  In  that  title  is  pre- 
scribed the  manner  of  proceeding  to  obtain 
title  to  swamp  lands,  the  organization,  the 
division  of  swamp  land  reclamation  districts, 
and  all  other  matters  affecting  their  affairs; 
and  by  the  provisions  of  that  title  the  de- 
termln.atlon  of  all  questions  of  fact  relative 
to  the  organization  and  division  of  these 
reclamation  districts  is  confided  to  the  board 
of  supervisors.  Se<'tion  3446  et  seq.  set  forth 
the  plan  for  the  formation  of  such  dis- 
tricts. Section  8481  provides  that,  in  case 
the  owners  of  lands  within  the  limits  of  a 
reclamation  district  desire  to  have  the  same 
set  off,  they  must,  "in  addition  to  the  peti- 
tion required  by  section  3446,  show  to  the 
board  that  the  said  body  of  lands  is  ca|)able 
of  independent  reclamation."  And  that  the 
setting  off  or  formatjf^jf^ftyPQciftgnyMi^s- 
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triet  Is  a  legislative  act,  and  Is  referable  sole- 
ly to  the  legislative  department  of  the  gov- 
ernment, has  been  frequently  decided.  Wil- 
liams V.  Supervisors,  65  Cal.  160,  3  Pac.  667; 
Bixler  v.  Supervisors,  59  Cal.  698;  People 
V.  District  No.  108,  53  Cal.  346;  Reclamation 
Dist  v.  Gray,  95  Cal.  601,  30  Pac.  779;  Recla- 
mation Dist.  v.  Silver,  08  Cal.  53,  32  Pac. 
866;,  People  v.  Levee  Dist,  131  Cal.  30,  63 
Pac.  676.  When  a  petition  is  filed  by  the 
boa.rd  of  supervisors  as  provided  by  section 
3481,  and  'the  notice  given  as  prescribed  by 
section  3447,  the  board  of  supervisors  ac- 
quires Jurisdiction  to  act  upon  the  petition. 
It  appears,  therefore,  that  Jurisdiction  over 
this  matter,  political  and  legislative  in  its 
nature,  has  been  vested  In  the  board  of  su- 
pervisors. Being  so  vested,  the  courts  are 
powerless  to  Interfere  or  restrain  the  exer- 
cise of  this  political  legislative  power.  Says 
Judge  Cooley  (Const  Limitations  [3d  Ed.] 
page  168):  "The  moment  a  court  ventures 
to  substitute  its  own  Judgment  for  that  of 
the  licgislature  in  any  case  where  the  Con- 
stitution has  vested  the  Legislature  with 
power  over  the  subject,  that  moment  it  en- 
ters upon  a  field  where  It  is  impossible  to 
set  limits  to  its  authority,  and  where  Its  dis- 
cretion alone  will  measure  the  extent  of  its 
Interference.  The  rule  of  law  upon  this  sub- 
ject appears  to  be  that,  except  where  the 
Constitution  has  imposed  limits  upon  the 
legislative  power,  it  must  be  considered  as 
practically  absolute,  whether  It  operate  ac- 
cording to  natural  Justice  or  not  In  any  par- 
ticular case.  The  courts  are  not  the  guard- 
ians of  the  rights  of  the  people  of  the  state, 
except  as  those  rights  are  secured  by  some 
constitutional  provision  which  comes  within 
the  Judicial  cognizance.  The  protection 
against  unwise  or  oppressive  legislation, 
within  constitutional  bounds,  is  by  an  appeal 
to  the  Justice  and  patriotism  of  the  repre- 
sentatives of  the  people.  If  this  fail,  the 
people  In  their  sovereign  capacity  can  correct 
the  evil;  but  the  courts  cannot  assume  their 
rights.  The  Judiciary  can  only  arrest  the  ex- 
ecution of  a  statute  when  it  conflicts  with 
the  Constitution.  It  cannot  run  a  race  of 
opinions  upon  points  of  right,  reason,  and 
expediency  with  the  lawmaking  power.  Any 
legislative  act  which  does  not  encroach  upon 
the  powers  apportioned  to  the  other  depart- 
ments of  the  government,  being  prima  fade 
valid,  must  be  enforced,  unless  restrictions 
".upon  the  legislative  authority  can  be  pointed 
out  In  the  Constitution,  and  the  case  shown 
to  come  within  them."  See,  also.  County  of 
San  Mateo  v.  Coburn,  130  Cal.  631,  63  Pac. 
78,  621;  Wulzen  v.  Supervisors,  101  Cal.  15, 
35  Pac.  333,  40  Am.  St.  Rep.  17;  County  of 
Siskiyou  V.  Gamllch,  110  Cal.  94,  42  Pac. 
468;  Farmers'  Bank  v.  Board,  etc.,  97  Cal. 
318,  32  Pac.  312. 

We  have  said  that  no  doubt  can  be  enter- 
tained but  that  the  Jurisdiction  over  these 
matters  Is  primarily  vested  with  the  board 
of  supervisors,  and  that  so  long  as  the  board 


Is,  as  here,  acting  within  the  scope  of  its 
Jurisdiction,  Judicial  interference  with  Its 
proceedings  is  Improper,  and  cannot  be  tol- 
erated. In  confirmation  of  the  views  here 
expressed  reference  may  be  made  to  the  case 
of  Rice  V.  Snider  et  al.  (No.  13,681,  Circuit 
Court  of  the  United  States  for  the  Ninth  Ju- 
dicial Circuit)  134  Fed.  953,  where  this  pre- 
cise question  In  this  Identical  case  was  pre- 
sented to  Circuit  Judge  Hunt  In  an  effort  to 
Invoke  the  aid  of  the  federal  courts  to  re- 
strain the  supervisors  of  Yolo  county  in  this 
very  proceeding.  Ju^ge  Hunt,  In  refusing 
the  petition  for  an  injunction,  after  setting 
forth  the  principle  that  courts  will  not  Inter- 
fere by  Injunction  with  legislative  action  of 
a  municipal  corporation,  unless  the  proposed 
legislation  is  beyond  the  scope  of  the  corpo- 
rate power,  and  its  passage  would,  under  the 
circumstances,  work  an  Irreparable  injury, 
declared  that  under  the  law  it  was  the  duty 
"of  the  board  of  supervisors  alone  to  ascer- 
tain the  fact  whether  the  land  is  or  is  not 
reclaimed,  and  thereafter  to  exercise  a  Judg- 
ment and  discretion  as  may  be  proper  and 
expedient.  To  hold  that  the  lands  are  re- 
claimed would  be  to  pass  upon  the  disputed 
facts  of  the  case.  It  would  not  be  proper  at 
this  time.  It  would.  In  effect,  be  to  control 
the  action  of  the  board  of  supervisors  by  In- 
junction. But,  as  said,  the  ascertainment  of 
the  fact  rests  with  the  board  alone,  and  does 
not  affect  their  Jurisdiction."  It  appears, 
therefore,  from  the  undisputed  facts  in  this 
case,  that  the  superior  court  of  Yolo  has  tak- 
en unto  Itself  the  determination  of  a  ques- 
tion of  fact.  Jurisdiction  to  determine  which 
question  of  fact  is  In  the  first  instance  ex- 
clusively vested  by  law  with  the  board  of 
supervisors  of  Yolo  county.  Further,  It  ap- 
pears that  the  superior  court  of  Yolo  coun- 
ty, as  It  shall  determine  the  fact  to  be,  will 
proceed  to  enjoin  the  board  of  supen'lsors 
in  the'  performance  of  a  legislative  duty,  the 
execution  of  which  Is  made  their  sole  prov- 
ince under  the  law.  That  the  trial  court  is 
acting  mistakenly  In  this  particular  does  not 
admit  of  question. 

The  only  question  left  in  the  case  Is  wheth- 
er or  not  the  remedy  by  prohibition  from 
this  court  Is  open  to  petitioner  herein.  We 
think  It  is.  The  writ  will  lie  in  cases  where 
there  is  an  attempt  on  the  part  of  a  court 
to  assume  Jurisdiction  to  determine  a  matter 
whose  determination  belongs  exclusively  to 
another  Jurisdiction,  or  where  there  is  no 
warrant  in  law  for  the  court's  assumption 
of  Jurisdiction.  Under  such  a  state  of  facts, 
and  wherever  It  appears  that  an  appeal  does 
not  afford  an  adequate  and  speedy  remedy, 
the  writ  will  issue.  It  was  so  ordered  in 
Siebe  V.  Sup.  Court,  114  Cal.  551,  46  Pac.  456. 
There  the  superior  court  erroneously  sought 
to  try  a  proceeding  without  authority  of  law, 
in  entertaining  an  accusation  in  writing 
against  the  petitioner  for  willfully  under- 
valuing certain  property.  The  accusation 
was  brought  under  8ectlg)n|^|J^  o(jl(e,^^a^y^ 
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Code.  The  defendant  to  the  accusation  ap- 
peared and  objected  to  the  jurisdiction  of  the 
coiu-t,  as  was  done  in  the  present  case,  and 
moved  the  dismissal  for  lack  of  jurisdiction. 
His  objection  being  overruled,  and  his  mo- 
tion denied,  the  trial  might  have  proceeded, 
and  he  could  have  obtained  relief  upon  ap- 
peal; but  he  made  application  for  prohibi- 
tion to  this  court,  and  i^ohlbitlon  was  grant- 
ed, this  court  holding  that,  if  the  petitioner's 
motives  were  criminal,  he  was  not  properly 
charged,  and,  if  the  act  was  done  in  the  ordi- 
nary course  of  official  duty,  without  Improper 
motive,  it  was  one  for  which  he  was  not 
amenable  to  the  penal  laws  of  the  state.  In 
Hoplclns  V.  The  Superior  Court,  136  Cal.  552, 
69  Pac.  20Q,  the  court  Imposed  as  a  condition 
on  the  right  of  plaintiff  to  dismiss  the  pay- 
ment of  defendant's  costs.  Here,  of  course, 
an  appeal  after  trial  would  have  cured  the 
error  of  which  plaintiff  complained,  but  up- 
on application  to  this  court  for  prohibition 
it  was  held  that  the  right  of  dismissal  could 
not  be  thus  qualified,  and  the  trial  court  was 
prohibited  from  proceeding  with  the  case, 
this  court  saying:  "The  plaintiff,  under  the 
circumstances,  has  no  other  plain,  speedy,  or 
adequate  remedy  than  the  one  she  here  seelts. 
She  would  otherwise  be  obliged,  submitting 
to  the  order,  to  undergo  a  trial  of  the  action, 
which  within  her  rights  she  has  caused  to  be 
dismissed."  In  Carter  v.  The  Superior  Court, 
138  Cal.  150,  70  Pac.  1067,  there  was  an  at- 
tempt by  the  superior  court  to  determine  an 
election  contest  between  rival  candidates  for 
the  office  of  city  treasurer  of  Santa  Rosa. 
Notwithstanding  the  fact  that  an  appeal  was 
open  to  the  Injured  party  after  trial,  this 
court  prohibited  the  superior  court  from  pro- 
ceeding with  the  trial  of  the  contest  upon 
the  ground  that  th^  jurisdiction  of  the  com- 
mon council  of  Santa  Rosa  was  exclusive, 
and  that  it  was  the  proper  tribunal  to  deter- 
mine the  matter.  In  Hayne  v.  Justices' 
Court,  82  Cal.  284,  23  Pac.  125,  16  Am.  St. 
Rep.  114,  it  was  held  that,  where  a  court 
proceeds  to  trial  against  an  express  prohibi- 
tion of  a  statute.  Its  assumption  of  authority 
will  be  corrected  by  prohibition.  So  here  It 
appears  that  the  superior  court  Is  undertak- 
ing to  enjoin  the  action  of  the  board  of  su- 
pervisors in  the  performance  of  a  duty,  ex- 
clusive jurisdiction  over  which  is  vested  in 
it  by  law,  and  this  in  direct  opposition  to 
the  rule  laid  down  in  section  3423  of  the 
Civil  Code  that  an  Injunction  cannot  be 
granted  to  prevent  a  legislative  act  by  a  mu- 
nicipal corporation.  It  follows,  therefore, 
from  what  has  been  said,  that  an  appeal,  fol- 
lowing the  delay,  trouble,  and  expense  of  the 
trial  of  a  question  of  fact  over  which  the 
superior  court  has  no  jiurisdictton,  would,  un- 
der the  adjudicated  cases,  be  no  adequate 
relief  to  the  petitioner  herein,  and  that  he  is 
therefore  entitled  to  the  relief  prayed  for. 

Let  the  writ  of  proliibition  issue  according- 
ly. 


We  concur:  LORIGAN,  J.;  McFARLAND, 
J.;  VAN  DYKE,  J. 

SHAW,  J.  I  concur  in  the  opinion  of  Mr. 
Justice  HBNSHAW,  except  the  part  thereof 
referring  with  approval  to  the  decisions  upon 
the  question  whether  or  not  prohibition  is  the 
proper  remedy.  The  question  whether  or  not 
the  remedy  by  appeal  is  adequate  is,  «ven 
in  cases  where  jurisdiction  is  plainly  lacking, 
a  matter  resting  in  the  sound  discretion  of 
this  court,  upon  the  particular  circumstances 
of  each  case.  Upon  such  a  question  prece- 
dents are  of  little  value,  and  I  am  not  pre- 
pared to  approve  all  the  decisions  cited  upon 
that  point  pthe  lack  of  jurisdiction  In  the 
Injunction  suit  is  properly  put  upon  the 
ground  that  the  superior  court  should  not,  in 
advance  of  legislative  action,  attempt  to  re- 
strain or  control  the  subordinate  legislative 
body,  where  it  Is  proceeding  according  to  the 
forms  and  in  the  mode  prescribed  by  law. 
I  think  it  is  proper  to  say  further  that  this 
decision  should  not  be  understood  as  going 
to  the  extent  of  holding  that,  If  private  prop- 
erty rights  are  affected  or  destroyed  by  the 
formation  of  the  new  district  out  of  a  part 
of  the  old  one,  the  preliminary  decision  of 
the  board,  in  the  proceeding  to  form  the  new 
district,  that  the  land  embraced  therein  had 
not  been  reclaimed,  will  be  conclusive  under 
all  circumstances,  or  that  such  decision  is  not 
subject  to  review  In  an  attack  upon  the  pro- 
ceedings in  a  proper  case  and  upon  proper 
grounds. 

I  concur:    ANGBLIiOTTI,  J. 

BEIATTT,  C.  J.  I  concur  In  the  view  of 
Justice  SHAW  regarding  the  effect  of  a  find- 
ing by  the  board  of  supervisors  In  the  pro- 
ceeding instituted  by  Glide  that  his  lands 
have  not  been  reclaimed.  It  does  not  neces- 
sarily follow  from  anything  here  decided  that 
such  a  finding  would  be  deemed  conclusive 
for  all  purposes  between  him  and  other  land- 
owners In  the  district,  and  there  is,  perhaps, 
no  danger  that  the  opinion  of  the  court  will 
be  so  construed.  I  think,  however,  it  should 
be  made  very  plain  that  we  decide  nothing 
more  than  this:  that  the  superior  court  has 
no  power  to  enjoin  the  board  from  acting 
upon  the  petition.  When  swamp  lauds  with- 
in an  established  reclamation  district  have 
not  been  reclaimed,  the  board,  upon  a  proper 
petition,  supported  by  proofs  satisfactory  to 
them.  Is  empowered  to  set  off  such  lands  in 
a  separate  district;  and  necessarily,  when 
a  proper  petition  is  filed,  they  must  decide 
preliminarily  whether  the  case  is  one  in 
which  they  are  authorized  to  act  But  the 
effect  of  a  finding  in  favor  of  their  jurisdic- 
tion upon  the  vested  rights  of  others  remains 
an  open  question.  When  the  lands  of  a  dis- 
trict are  fully  reclaimed,  the  board  has  no 
power  to  exempt  a  portion  of  them  from 
their  share  of  the  current  expenses  of  the 
Digitized  by  ^^J^^^^V  iv^ 
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system  by  taking  them  out  of  the  district, 
and  a  finding  contrary  to  the  fact  that  they 
have  not  been  reclaimed  is  not  necessarily 
conclusive,  and  certainly  could  not  be  deem- 
ed conclusive  If  Its  effect  was  to  impair  vest- 
ed rights.  The  reason  why  the  law  limits 
the  power  of  the  board  to  unreclaimed  lands 
is  sufficiently  obvious.  By  completing  the 
reclamation  of  the  lands  within  a  regularly 
organized  district  according  to  the  plan  of 
reclamation,  each  landowner  acquires,  under 
existing  laws,  valuable  rights  as  against  the 
others;  and  among  the  rest  the  right  to  de- 
mand from  each  a  ratable  contribution  to 
operating  expenses  (1.  e.,  the  expense  of 
piuuplng  seepage  and  surface  wat«rs,  if  that 
Is  a  part  of  the  plan,  and  keeping  the  levees 
in  repair).  Can  a  board  of  supervisors  de- 
stroy this  right  by  deciding  that  lands  are 
unreclaimed,  when  In  fact  they  are  fully  re- 
claimed? I  think  the  answer  to  this  ques- 
tion is  furnished'  by  such  cases  as  Spring 
Valley  W.  Co.  v.  San  Francisco,  82  Cal.  286, 
22  Pac.  910,  1046,  6  L.  R.  A.  756,  16  Am.  St. 
Rep.  116.  Vested  rights  of  property  and  con- 
tract rights  are  placed  by  the  Constitution 
under  the  protection  of  the  courts,  where 
alone  the  questions  of  law  and  fact  upon 
which  they  depend  can  be  finally  decided. 
I  concur  In  the  Judgment. 


atf  Cal.  621) 

WELSH  V.  CROSS.    (S.  P.  3,323.) 

(Sapreme  Court  of  California,  May  2, 1905.    On 

Rehearing  June  2,  1905.) 

1.  BxECDTioN  Sales  —  Redemption— Exist- 
ing JtTDOMENTS— AKENDUENT  TO  STATUTE— 
CONSTBCCTION. 

Under  Code  Civ.  Proc.  |  702,  prior  to  the 
amendment  of  Feb.  26,  1897  (St.  1897,  p.  41, 
c.  44),  a  judgment  debtor  was  allowed  six  months 
after  sale  in  which  to  redeem  real  estate  from  a 
sale  thereof  under  execution.  Beld,  that  the 
amendment,  which  extends  the  time  of  redemp- 
tion to  12  months,  does  not  apply  to  judgments 
existing  at  the  time  of  its  passage. 

On  Rehearing. 

2.  Saitb  —  Constitutional  Law  —  Vested 
Rights. 

A  law  extending  the  time  of  redemption 
from  execution  sale  is  unconstitutional  as  to 
liens  accruing  before  its  enactment  because  it 
impairs  the  security  in  which  the  creditor  has  a 
vested  right. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  i  203.] 

3.  Sake. 

A  law  reducing  the  interest  rate  on  a  re- 
demption of  land  from  execution  sale  is  not. 
unconstitutional  because  it  does  not  impair  the 
security  of  the  creditor  or  affect  injuriously  the 
interest  of  the  debtor. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  J.  M.  Sea  well.  Judge. 

Action  by  John  O.  Welsh  against  R.  H. 
Cross  to  redeem  from  a  sale  of  lands  on  ex- 
ecution. Judgment  for  defendant^  and  plain- 
tiff appeals.    Afilrmed. 


Franklin  P.  Bnll  and  William  H.  Schooler 
(L.  A.  WIttenmeyer,  of  counsel),  for  appel- 
lant   Roger  Johnson,  for  respondent 

COOPER,  0.  A  demurrer  was  sustained 
to  the  complaint  and  judgment  entered  for 
defendant  from  which  the  plalntifl  has  ap- 
pealed. A  judgment  was  recovered  In  June, 
1886,  against  plalntifl,  upon  his  promissory 
note  made  in  1892,  and  on  the  judgment  a 
writ  of  execution  was  issued  and  levied  upon 
the  lands  described  in  the  complaint  which 
were  regularly  sold  thereunder  fti  October, 
1900.  At  the  time  the  promissory  note  was 
executed,  and  at  the  time  the  judgment  was 
rendered,  the  judgment  debtor  was  allowed, 
under  section  702,  Code  Civ.  Proc,  six 
months  after  sale  In  which  to  redeem  real  es- 
tate from  a  sale  thereof  under  execution.  In 
February,  1897,  after  the  entry  of  judg- 
ment but  before  the  levy  of  sale,  the  section 
of  the  Code  was  amended  so  as  to  allow 
the  judgment  debtor  12  months  in  which  to 
redeem.  In  October,  1900,  the  defendant  be- 
came the  purchaser  of  the  property  at  the 
sheriff's  sale  under  a  writ  of  execution  is- 
sued upon  the  judgment  and  after  the  ex- 
piration of  six  months  the  sheriff  executed  a 
deed  to  blm.  After  the  execution  of  the  deed, 
and  before  the  expiration  of  the  year,  plain- 
tiff offered  to  redeem  by  paying  the  amount 
of  the  purchase  price  and  interest  thereon  as 
fixed  by  the  statute,  and  now  seeks  by  this 
action  to  be  allowed  to  redeem  by  paying  . 
the  amount  of  the  judgment  and  interest  ac- 
cording to  the  statute  of  February,  1897. 
The  question  for  determination  Is,  whether 
the  Judgment  debtor's  right  to  redeem  Is  gov- 
emed  by  the  law  in  effect  when  the  contract 
was  made  and  the  Judgment  obtained,  or  by 
the  law  now  In  force.  Does  the  statute,  as 
amended  In' February  26,  1897  (St  1897,  p. 
41,  c.  44),  apply  to  contracts  made,  upon 
which  judgments  had  been  obtained,  \t  the 
time  It  was  so  amended?  If  It  does,  then 
plaintiff  had  the  right  to  redeem;  but  if  it 
does  not,  then  the  Judgment  of  the  court  be- 
low Is  correct. 

It  is  provided  in  section  10,  art  1,  of  the 
Constitution  of  the  United  States,  that  no 
state  shall  pass  any  law  "Impairing  the  obli- 
gation of  contracts,"  and  In  section  16,  art 
1,  of  the  Constitution  of  the  state  of  Califor- 
nia, that  the  Legislature  shall  pass  no  "law 
impairing  the  obligation  of  contracts."  The 
language  of  the  two  Constitutions  is  not  am- 
biguous nor  doubtful.  Any  law  which  Im- 
pairs the  obligation  of  a  contract  is  prohiblt- 
ed.~  The  restriction  is  not  aimed  solely  at 
laws  which  expressly  destroy  or  annul  con- 
tracts, or  In  a  certain  degree  Impair  their 
obligation,  but  It  applies  to  all  laws  which 
in  any  substantial  degree  impair  the  obliga- 
tion of  contracts.  The  question  as  to  wheth- 
er or  not  a  law  impairs  the  obligation  of  a 
contract  is  not  always  of  easy  solution.  Tha 
provision  of  the  Constitu||fi»|^  S^9t§|i^L>'&^C 
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rarled  applications,  has  been  the  subject  of 
more  learning  and  discussion  in  the  courts  of 
the  states  and  of  the  United  States  than  per- 
haps any  other  constitutional  provision.  It 
Is  settled  that  all  the  laws  of  a  state  existing 
at  the  time  a  contract  is  made,  which  affect 
the  rights  of  the  parties  to  the  contract,  enter 
into  and  become  a  part  of  It,  and  are  as 
obligatory  upon  all  courts  which  assume  to 
give  a  remedy  on  such  contracts  as  if  they 
were  referred  to  or  incorporated  in  the  terms 
of  the  contract.  Von  Hoffman  v.  City  of 
Quincy,  4  Wall.  550,  18  L.  Ed.  803;  Brine  v. 
Insurance  Co.,  90  U.  S.  627,  24  L.  Ed.  858. 
The  remedy,  where  it  affects  substantial 
rights,  is  Included  in  the  terms  "obligation 
of  a  contract,"  and  the  remedy  cannot  be  al- 
tered so  as  to  materially  impair  such  obliga- 
tion. Green  v.  Biddle,  8  Wheat.  75,  5  L.  Ed. 
547;  Edwards  v.  Kearzey,  96  U.  S.  600,  24 
L.  Ed.  793.  In  the  latter  case  it  is  said: 
"The  obligation  of  a  contract  includes  every- 
thlng  within  its  obligatory  scope.  Among 
these  elements  nothing  is  more  important 
than  the  means  of  enforcement.  This  is  the 
breath  of  its  vital  existence.  Without  it,  the 
contract,  as  such,  In  the  view  of  the  law 
ceases  to  be,  and  falls  into  the  class  of  those 
imperfect  obligations,  as  they  are  termed, 
which  depend  for  their  fulfillment  upon  the 
will  and  conscience  of  those  upon  whom  they 
rest." 

When  the  judgment  was  obtained  against 
plaintiff  it  became  a  lien  upon  all  his  real 
estate,  and  the  law  of  the  land  gave  his  cred- 
itor the  right  to  have  execution  issue  there- 
on, and,  under  said  execution,  to  levy  upon 
and  sell  any  real  estate  of  the  plaintiff,  thej 
title  at  such  sale  to  become  absolute  unless 
redemption  be  made  within  six  months.  The 
law  as  afterwards  amended,  if  applicable  to 
judgments  obtained  before  its  passage,  would 
take  away  this  right,  deprive  the  creditor  of 
the  right  to  sell  a  title  which  would  become 
absolute  at  the  end  of  six  months,  and  vest 
in  the  plaintiff  an  equitable  estate  for  anoth- 
er six  months.  The  right  to  sell  property  so 
as  to  convey  an  absolute  title  and  the  imme- 
diate right  of  possession  is  more  valuable 
than  the  right  to  sell  It  on  condition  that  the 
title  shall  vest  at  some  future  time.  It  is 
evident  that,  the  longer  the  time  for  redemp- 
tion before  the  purchaser  can  acquire  a  title, 
the  less  valuable  the  property  would  be  to 
the  purchaser.  If  10  years  were  given  In 
which  to  redeem,  there  would,  we  apprehend, 
be  few  purchasers;  and.  If  100  years  were 
given,  the  right  to  sell  land  would  be  a  right 
without  value,  and  of  no  assistance  to  the 
creditor.  If  the  Legislature  can  extend  the 
right  to  redeem  from  execution  sales,  after 
the  judgment  has  been  obtained,  for  a  period 
of  six  months,  it  could  extend  it  for  twelve 
months,  or  for  many  years.  The  difference 
would  only  be  one  of  degree.  In  one  case  the 
obligation  of  the  contract  would  be  Impaired 
in  a  less  degree  than  In  the  other.  But  the 
Constitution  says  it  shall  not  be  impaired  at 


ail.  We  think  the  safer  rule  is  to  hold  that 
the  amendment  is  not  applicable  to  an  ex- 
ecution sale  made  upon  a  judgment  rendered 
before  its  passage,  instead' of  trying  to  dis- 
tinguish the  case  by  discussing  the  degree  In 
which  the  contract  was  impaired.  If  the 
Legislature  desires  to  change  the  period  of 
redemption  from  execution  sales  from  time 
to  time,  it  la  better  policy  to  hold  that  such 
change  shall  not  be  retroactive,  but  shall 
only  be  applicable  to  judgments  rendered  aft- 
er such  amendment.  The  law  as  read  Into 
the  contract  at  the  time  It  is  made  should 
govern  in  its  enforcement  The  question  in 
various  aspects  has  been  before  the  Supreme 
Court  of  the  United  States  several  times. 

'  In  Green  v.  Biddle,  8  Wheat  1,  5  L.  Ed. 
547,  where  the  Constitution  of  Kentucky  pro- 
vided that  all  private  rights  and  interests  to 
certain  lands  should  remain  secure  and  valid 
under  existlngi  laws,  It  was  held  that  a  law 
passed  by  the  Legislature  -  of  Kentucky  re- 
lieving the  occupant  of  lands  from  damages 
for  its  wrongful  detention,  and  requiring  the 
owner  to  pay  the  occupant  for  his  improve- 
ments, was  unconstitutional.  It  was  there 
said:  "If  the  remedy  afforded  be  qualified, 
and  restrained  by  conditions  of  any  kind,  the 
right  of  the  owner  may  indeed  subsist  and 
be  acknowledged,  but  It  is  Impaired  and  ren- 
dered insecure,  according  to  the  nature  and 
extent  of  such  restrictions."  In  McCracken 
V.  Hayward,  43  U.  S.  608,  11  U  Ed.  397,  after 
the  plaintiff  had  recovered  a  judgment,  .the 
Legislature  of  the  state  of  Illinois  passed  an 
act  providing  that  a  sale  of  property  should 
not  be  made  under  execution  unless  it  should 
bring  two-thirds  of  its  value  as  appraised  by 
certain  householders..  The  act  was  held  to 
Impair  the  obligation  of  the  contract.  In 
that  opinion  it  is  said:  "The  obligation  of  a 
contract  consists  In  its  binding  force  on  the 
party  who  makes  it.  This  depends  upon  the 
laws  in  existence  wheh  it  is  made.  These 
are  necessarily  .referred  to  in  all  contracts, 
and  form  a  part  of  them,  as  the  measure  of 
the  obligation  to  perform  them  by  the  one 
party,  and  the  right  acquired  by  the  other.' 
There  can  be  no  other  standard  by  which  to 
ascertain  the  extent  of  either  than  that 
which  the  terms  of  the  contract  Indicate  ac- 
cording to  their  settled  legal  meaning. 
Where  It  becomes  consummated,  the  law  de- 
fines the  duty  and  the  right,  compels  one 
party  to  perform  the  thing  contracted  for, 
and  gives  the  other  a  right  to  enforce  the 
performance  by  the  remedies  there  in  force. 
If  any  subsequent  law  affect  to  diminish  the 
duty  or  to  impair  the  right,  it  necessarily 
bears  on  the  obligation  of  the  contract.  In 
favor  of  one  party  to  the  injury  of  the  oth- 
er. Hence  any  law  which  in  its  operation 
amounts  to  a  denial  or  obstruction  of  the 
rights  accruing  by  contract,  though  profess- 
ing to  act  only  on  the  remedy,  is  directly  ob- 
noxious to  the  prohibition  of  the  Constitu- 
tion. •  •  •  The  right  of  the  plaintiff  was 
to  damages  for  the  breach  thei-eof,  to  bring 
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stilt  and  obtain  a  Judgment,  to  take  out  and 
prosecute  an  execution  against  the  defend- 
ant till  the  judgment  -was  satisfied,  pursuant 
to  the  existing  la'tvs  of  Illinois.  These  laws 
giving  these  rights  were  as  perfectly  binding 
on  the  defendant  and  as  much  a  part  of  the 
contract  as  if  they  had  been  set  forth  In  its 
stipulations  in  the  very  words  of  the  law  re- 
lating to  Judgments  and  executions.  •  •  • 
Any  subsequent  law  which  denies,  obstructs, 
or  Impairs  this  right  by  superadding  a  condi- 
tion that  there  shall  be  no  sale  for  any  sum 
less  than  the  value  of  the  property  levied  on, 
to  be  ascertained  by  appraisement  or  any 
other  mode  of  valuation  than  a  public  sale, 
affects  the  obligation  of  the  contract  as 
much  in  the  one  case  as  the  other,  for  it  can 
he  enforced  only  by  a  sale  of  the  defendant's 
property,  and  the  prevention  of  such  sale  is 
the  denial  of  a  right.  •  *  •  No  agreement 
or  contract  can  create  more  binding  obliga- 
tions than  those  fastened  by  the  law,  which 
the  law  creates  and  attaches  to  contracts. 
The  express  power  which  a  mortgagor  con- 
fers on  the  mortgagee  to  sell  as  his  agent  is 
not  more  potent  than  that  which  the  law  del- 
egates to  the  marshal  to  sell  and  convey  the 
property  levied  on  under  an  execution." 

The  law  as  stated  in  the  above  case  is  de- 
cisive of  this.  The  amendment  diminished 
the  right  of  the  creditor;  it  created  a  greater 
estate  in  the  debtor.  Its  object  was  to  give 
the  debtor  greater  rights  than  be  had  be- 
fore, and  he  cannot  be  given  rights  that  he 
did  not  have  when  the  Judgment  was  ob- 
tained, without  such  rights  being  taken  from 
the  creditor. 

In  Planters'  Bank  v.  Sharp,  47  U.  S.  301, 
12  L.  Ed.  447,  the  court  held  that  an  act  of 
the  Legislature  of  the  state  of  Mississippi 
prohibiting  any  bank  from  transferring,  by 
indorsement  or  otherwise,  any  note,  bill  re- 
ceivable, or  other  evidences  of  debt,  impaired 
the  obligation  of  contracts  as  to  the  notes  and 
bills  receivable  held  by  the  bank  at  the  date 
of  the  passage  of  the  act.  The  court  said: 
"What  law  existed  on  this  point  when  the 
note  was  actually  transferred  is  not  the  in- 
quiry, but  what  existed  when  it  was  made 
and  its  obligations  as  to  a  contract  were 
fixed." 

In  Edwards  v.  Kearzey,  96  U.  S.  595,  24  L. 
Ed.  703,  on  error  fpom  the  Supreme  Court  of 
North  Caroliha,  It  appeared  that  when  the 
debts  or  obligations  were  contracted  the  ex- 
emption laws  of  the  state  allowed  as  exempt 
such  property  as  freeholders  appointed  for 
the  purpose  might  deem  neces.sary  for  the 
comfort  and  support  of  the  debtor's  family, 
not  to  exceed  ?50  In  value,  and  50  acres  of 
land  not  to  exceed  $500  In  value.  The  Con- 
stitution of  1868  provided  for  exempting  $500 
worth  of  personal  property  and  a  homestead 
not  to  exceed  $1,000  In  value.  It  was  held 
that  the  Constitution  could  not  Impair  the 
obligation  of  a  contract  which  existed  at  the 
time  of  Its  adoption.  In  that  case  there  was 
no  Judgment  at  the  time  of  the  adoption  of 


the  Constitution,  lut  the  contracts  existed. 
The  rule  is  thus  stated  in  the  opinion:  "The 
remedy  subsisting  in  a  state  when  and  where ' 
a  contract  is  made  and  is  to  be  performed 
is  a  part  of  Its  obligation,  and  any  subse- 
quent law  of  the  state  which  so  affects  that 
remedy  as  substantially  to  Impair  and  lessen 
the  value  of  the  contract  la  forbidden  by  the 
Constitution,  and  is  therefore  void." 

In  Seibort  v.  V.  S.,  122  U.  S.  284,  7  Sup. 
Ct.  1190,  30  I*  Ed.  1161,  the  relator  had  ob- 
tained an  ordinary  money  judgment  against 
the  county  at  a  time  when  a' state  law  gave 
him  the  right  to  have  a  tax  levied  to  enforce 
It.  Before  he  could  collect  it  the  law  was 
repealed.  The  United  States  Circuit  Court 
granted  blm  a  mandamus  to  compel  the  levy, 
and  the  Supreme  Court  affirmed  the  Judg- 
ment, holding  that  the  right  to  have  the  tax 
levied  was  a  vested  right  that  could  not  be 
taken  a,way  by  repeal. 

In  the  late  case  of  Barnltz  v.  Beverly,  16,1 
V.  S.  118,  16  Sup.  Ct.  1042,  41  L.  Ed.  93,  the 
principle  is  fully  discussed,  and  it  is  held  that 
a  statute  which  authorized  the  redemption 
of  property  sold  upon  foreclosure  of  a  mort- 
gage, where  no  right  of  redemption  previous- 
ly existed,  or  which  extends  the  period  of 
redemption  beyond  the  time  formerly  allow- 
ed, cannot  constitutionally  apply  to  a  sale 
under  a  mortgage  executed  before  its  pas- 
sage. The  court,  after  citing  many  cases, 
said:  "It  seems  Impossible  to  resist  the  con- 
clusion that  such  a  change  in  the  law  is  not 
merely  the  substitution  of  one  remedy  for 
another,  but  Is  a  substantial  impairment  of 
the  rights  of  the  mortgagee  as  expressed  in 
the  contract."  This  Is  quoted  by  Freeman  In 
his  work  on  Executions  (3d  Ed.,  vol.  3,  J  315), 
and  the  author  says:  "It-Is  true  that  the  de- 
cisions of  the  national  courts  have  been  only 
In  cases  Involving  the  application  of  the  law 
to  debts  secured  by  mortgage.  We  do  not, 
however,  understand  that  the  fact  that  the 
debt  was  secured  gives  it  any  additional  ob- 
ligation or  inviolability.  It  merely  selects" 
specific  property  out  of  which  payment  might 
be  coerced,  notwithstanding  any  subsequent 
transfers  or  Incumbrances  by  the  mortgagor. 
Where  the  debt  is  misecured,  the  creditor 
still  has  the  right  to  sell  under  execution  any 
property  of  the  debtor  subject  to  sale,  and  a 
statute  creating  or  extending  the  right  to  re- 
deem operates  to  impair  the  obligation  of  the 
contract  to  the  same  extent  as  If  the  debt  were 
secured  by  specific  property."  This  court  has 
I  followed  the  case  of  Barnltz  v.  Beverly,  supra, 
in  the  late  cases  of  Savings  Bank  of  San 
Diego  V.  Barrett,  126  Cal.  417.  58  Pac.  914, 
Haynes  v.  Tredway,  133  Cal.  400,  a'>  Pac.  892, 
and  Malone  v.  Roy,  134  Cal.  344,  66  Pac.  313. 

In  the  above  case  of  Haynes  v.  Tredway 
the  subject  is  fully  discussed,  and  the  court 
said:  "In  another  form  It  may  be  said  that 
the  agreement  of  the  mortgagor  was  that 
the  purchaser  at  the  sale  should  have  title 
to  the  property,  sHl)Ject  to  a  right  of  po.ssesT 

I  sion  thereafter   in   the   mortg.Tgor  for   sMC 
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montlis.  That  was  the  contract  Sn  tbls  case, 
and  the  necessary  result  of  giving  the  amend- 
ed statute  effect  here  Is  to  give  the  mortgagor 
the  right  to  the  possession  of  the  property  for 
twelve  months  after  the  sale.  It  Is  thus 
patent  upon  its  face  that  a  statute  extending 
the  right  of  possession  in  the  mortgagor  for 
a  period  of  twelve  months  is  a  substantial 
impairment  of  the  obligation  of  a  contract 
limiting  the  right  of  possession  to  six 
months." 

Upon  what  principle  could  It  be  said  that 
where  the  parties  create  a  specific  lien  upon 
real  estate  an  extension  of  the  period  of 
redemption  impairs  the  obligation  of  the 
contract,  but  that  where  they  create  a  gen- 
eral lien  upon  such  real  estate  It  does  not 
Impair  the  obligation  of  the  contract?  If  a 
debtor  is  the  owner  of  a  single  lot  or  tract  of 
land,  the  lien  of  the  creditor  by  judgment 
thereon  is  in  most  cases  as  valuable  to  him 
as  if  he  had  a  lien  thereon  by  mortgage.  And 
the  later  decisions  of  this  court  are  in  accord 
with  its  earlier  ones.  In  the  case  of  Thome 
T.  Hays,  4  Cal.  127,  the  opinion  states  that 
the  case  had  attracted  more  attention  and 
deeper  interest  than  any  that  bad  ever  come 
before  the  court  Four  counsel  on  each  side 
were  heard  in  argument,  and  It  was  held  In 
an  able  opinion  that  a  law  as  to  redemption 
did  not  apply  to  Judgments  existing  at  the 
date  the  law  was  passed.  The  court  said: 
"By  the  change  of  the  law  the  right  of  abso- 
lute sale  Is  taken  away,  and  a  provision  sub- 
stituted which  not  only  hinders  and  delays 
bim  in  recovering  his  money,  but  renders  him 
Insecure  in  the  hope  of  it,  and  might  in  many 
Instances  totally  destroy  his  rights  by  nulli- 
fying them.  It  Is  said  that  a  substantial 
remedy  is  left,  but  1'  the  Legislature  can 
delay  payment  by  limitation  or  exemption 
laws  for  six  months,  they  could  do  It  for  six 
years.  Hence  the  cautious  apprehensions  of 
the  sages  of  the  law  who  tell  us  that  sudi  a 
construction  would  be  pregnant  with  mischief 
and  liable  to  abuse.  The  highest  authorities 
among  American  Jurists  and  the  most  learned 
expounders  of  the  federal  Constitution  con- 
cur in  the  rule  that  the  suspension  by  statute 
of  remedies,  or  any  part  thereof,  existing 
when  the  contract  was  made,  Is  more  or  less 
Impairing  the  obligation  of  the  contract  It 
Is  said  that  the  authorities  only  apply  to 
those  cases  where  the  remedy  Is  denied. 
Such  is  not  the  language  of  the  Constitu- 
tion— it  says  Impaired.' "  The  case  was  fol- 
lowed in  Seale  t.  Mitchell  and  Warden,  5  Cal. 
402.  These  two  early  cases  were  apparently 
departed  from  In  Toulumne  Redm.  Co.  ▼. 
Sedgwick,  15  Cal.  S17,  and  Moore  t.  Martin, 
38  Cal.  42a 

Without  discussing  the  two  latter  cases,  it 
la  sufficient  to  say  that  we  think  the  three 
cases  cited,  following  Barnitz  v.  Beverly,  are 
In  accord  with  the  earlier  cases,  and  prac- 
tically overrule  the  cases  cited  from  16  and 
38  Cal.  The  rule,  which  we  have  attempted 
to  show  la  the  correct  one,  was  applied  to  an 


act  as  to  redemption  of  real  estate  from 
execution  sales,  and  held  not  to  affect  con- 
tracts made  before  Its  passage.  Collins  ▼. 
Collins,  79  Ky.  88.  For  a  further  discussion 
of  the  subject  in  accordance  with  what  has 
been  said,  see  Swinburne  v.  Mills,  17  Wash. 
611;  Scobey  y.  Gibson,  17  Ind.  572,  70  Am. 
Dec.  400;  Blair  v.  Williams,  4  Utt  35;  State 
T.  Sears,  29  Or.  580,  43  Pac.  4S2,  46  Pac  785. 
64  Am.  St  Rep.  808. 

The  latter  decision  was  rendered  by  the 
Supreme  Court  of  Oregon,  on  rehearing,  after 
the  decision  in  Barnitz  y.  Beverly.  It  Is 
reported  in  54  Am.  St  Rep.  808^  and  In  a 
note  to  the  case,  referring  to  Barnitz  t. 
Beverly,  It  Is  said:  "The  decisions  in  the 
state  courts  respecting  the  constitutionality 
of  statutes  purportlpg  to  give  to  debtors  a 
time  within  which  to  redeem  from  execution 
or  foreclosure  sales,  where  no  previous  right 
of  redemption  existed,  or.  In  the  case  of  the 
previous  existence  of  the  right  extending 
the  time  within  which  it  might  be  exercised, 
were  very  evenly  divided.  Thus  the  consti- 
tutionality of  such  statutes  was  affirmed  in 
Moore  y.  Martin,  38  Cal.  428,  Beverly  y.  Bar- 
nitz. 65  Kan.  466,  42  Pac.  725,  31  L.  R.  A. 
74,  49  Am.  St  Rep.  257,  and  State  y.  Gilliam 
(Mont)  44  Pac.  391,  45  Pac.  661,  33  L.  B.  A. 
566,  and  denied  in  Thorne  y.  Hays,  4  Cal. 
154,  Watkins  v.  Glenn,  55  Kan.  417,  40  Pac 
316,  and  Wilder  y.  Campbell  (Idabo  Sup.  Ct; 
Jan.  1896)  43  Pac.  677;  but  the  decisions  In 
denial  made  in  California  and  Kansas  were 
overruled  by  subsequent  decisions  made  In 
the  same  states.  It  now  appears,  however, 
that  the  earlier  decisions  in  both  states  were 
correct"  After  the  decision  In  Barnitz  y. 
Beverly  a  rehearing  was  granted  by  the  Su- 
preme Court  of  Montana,  and  a  judgment 
rendered  in  accordance  therewith.  18  Mont 
109,  44  Pac.  304,  45  Paa  661,  33  L.  R.  A  556. 

We  therefore  conclude  that  the  statute  ex- 
tending the  time  for  redemption  does  not  ap- 
ply to  Judgments  existing  at  the  time  of  Its 
passage,  and  that  the  Judgment  should  be  af> 
firmed. 

I  concur:    GRAY.  O. 

For  the  reasons  given  In  tte  foregoing 
opinion,  the  Judgment  appealed  from  is  af- 
firmed: SHAW,  J.;  VA:^  dyke;  J.;  AN- 
GELLOTTI,  J. 

On  Rehearing. 
SHAW,  J.  In  a  petition  for  rehearing,  the 
appellant  cites  the  recent  decision  of  the 
Supreme  Court  of  the  United  States  In  Hook- 
er V.  Burr,  194  U.  8.  416,  24  Sup.  Ot  700,  43 
L.  Ed.  1046,  and  insists  that  it  is  contrary 
to  the  views  stated  In  the  opinion  of  Com- 
missioner COOPER  herein.  The  case  was 
not  cited  to  the  briefs  of  counsel  upon  which 
the  case  was  submitted,  nor  referred  to  In  the 
opinion.  Upon  an  examination  of  the  opin- 
ion in  that  case,  I  am  sntisfied  that  It  Is  not 

decisive  of  the  case  at  bur. 
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It  involved  the  validity,  as  against  a  pur- 
chaser at  a  foreclosure  sale,  of  a  law  enact- 
ed after  the  execution  of  the  mortgage  and 
before  the  decree  of  foreclosure,  reducing 
the  rate  of  interest  on  the  purchase  money 
to  be  paid  by  a  redemptioner  from  2  per 
cent  a  month,  as  previously  allowed,  to  1 
per  cent,  a  month.  Cal.  St.  1895,  p.  225,  c. 
184.  The  (pinion  also  refers  to  another  law 
of  this  state  (St.  1897,  p.  41,  c.  44),-  increas- 
ing the  time  allowed  for  redemption  from  6 
to  12  months,  which  is  the  law  here  in  ques- 
tion; but,  as  the  redemption  there  Involved 
was  In  fact  made  within  the  6  months,  the 
validity  of  this  law  was  not  in  issue.  The 
suit  was  by  the  purchaser  to  compel  the 
sherill  to  execute  to  him  a  deed  pi^rsuant  to 
the  sale,  notwithstanding  the  payment  of 
redemption  money  with  interest  at  1  per 
cent  a  month.  The  decision  is  to  the  effect, 
that 'the  law  was  valid  against  such  purchas- 
er. The  ground  of  the  decision  is  that  the 
purchaser  is  not  a  party  to  the  contract  of 
mortgage,  and  cannot  invoke  the  constitu- 
tional protection  afforded  to  it,  but  that  bis 
contract  regarding  the  right  to  redeem  was 
a  contract  made  under  the  law  in  force  at 
the  time  of  the  sale.  The  court  says:  "Up- 
on principle,  we  cannot  see  bow  an  independ- 
ent purchaser,  having  no  connection  with 
the  mortgage,  excepting  as  he  became  such 
purchaser  at  the  foreclosure  sale,  can  raise 
the  question  in  his  own  behalf  in  relation  to 
the  validity  of  legislation  as  to  redemption 
and  rate  of  interest  which  existed  at  the 
time  he  made  his  purchase.  •  *  *  In  our 
view,  the  Independent  purchaser  must,  un- 
der the  facts  herein,  abide  by  the  law  as  it 
stood  at  the  time  of  his  purchase." 

If  this  proposition  is  to  be  taken  as  broad- 
ly as  the  language  would  warrant,  it  would, 
of  course,  apply  to  all  sheriffs'  sales,  and  to 
all  laws  a/Iecting  them,  so  far  as  the  rights 
of  purchasers  thereunder  are  concerned,  and, 
as  the  relation  of  the  defendant  herein  to 
the  case  is  that  of  a  purchaser  only.  It  might 
be  said  that  bis  rights  depend  on  and  are 
measured  by  the  law  In  force  when  he  pur- 
chased. The  language  of  the  decision  must 
of  course,  be  Interpreted  with  reference  to 
the  particular  law  there  considered.  So  un- 
derstood, I  do  not  think  it  can  be  applied  to 
the  law  here  in  question.  It  must  be  con- 
ceded, in  view  of  the  fact  that  it  has  been 
so  decided  by  the  United  States  Supreme 
Court  which  Is  the  paramount  authority  on 
such  questions,  that  the  law  which  pre- 
scribes the  amount  of  interest  on  the  pur- 
chase money  which  must  be  paid  to  redeem 
land  from  a  foreclosure  or  execution  sale  is 
the  only  law  on  which  the  purchaser  can 
rely,  and  is  the  measure  of  bis  rights  in  that 
particular.  It  doe^  not  follow  that  the  same 
is  true  of  the  law  which  fixes  the  period  al- 
lowed after  the  sale  within  which  the  debtor 
may  redeem  and  during  which  he  may  re- 
main In  possession  of  the  land.    The  rights 


of  the  parties  in  regard  to  the  land  reach 
farther  back,  and  must  depend  on  the  rights  . 
of  the  creditor.  The  purchaser  must  nec- 
essarily obtain  all  the  estate  of  the  debtor  in 
the  land  which  the  creditor  was  empowered 
to  sell.  A  power  to  subject  property  to  sale 
which  does  not  include  the  power  to  trans- 
fer to  the  purchaser  all  the  estate  sold  is  no 
poVer  at  all  with  respect  to  the  estate  not 
subject  to  such  transfer.  By  the  law  which 
became  part  of  his  contract  the  creditor  in 
this  case  was  entitled,  for  the  payment  of 
bis  debt,  to  subject  to  sale  the  entire  estate 
of  the  debtor  in  the  land,  save  and  except 
the  right  of  possession  for  six  months.  This 
right  necessarily  included  the  right  to  trans- 
fer all  of  this  estate  to  the  purchaser  at  the 
sale.  The  subsequent  law,  purporting  to 
carve  out  of,  this  estate,  and  reserve  to  the 
debtor,  an  additional  term  of  six  months, 
which  is  an  estate  for  years,  would  clearly 
violate  the  obligation  of  the  original  con- 
tract. The  purcfaasar  obtains  all  the  right  of 
the  creditor  with  respect  to  the  property  sub- 
ject to  sale.  The  case  cannot  be  distin- 
guished in  principle  from  Bronson  v.  Kinzie, 

I  How.  311,  11  L.  Ed.  143,  Howard  v,  Bug- 
bee,  24  How.  461,  16  L.  Ed.  753,  and  Bamitz 
V.  Beverly,  103  U.  S.  118,  16  Sup.  Ct  1043, 
41  L.  Ed.  S3,  which  declare  laws  allowing 
or  increasing  the  period'  of  redemption  in- 
valid as  to  pre-existing  mortgages;  nor  from 
McCracken  v.  Hayward,  2  How.  608,  11  L. 
Ed.  397,  and  Gantly  v.  Ewing,  3  How.  707, 

II  L.  Ed.  794,  holding  laws  requiring  the 
ai^raisement  of  property,  and  prohibiting 
the  sale  thereof  for  less  than  a  certain  pro- 
portion of  the  appraised  viilue,  invalid 
against  previous  contracts;  and  Edwards  v. 
Kearzey,  96  U.  S.  595,  24  L.  Ed.  793,  and 
Gunn  V.  Barry,  15  Wall.  610,  21  L.  Ed.  212, 
establishing  the  same  rule  concerning  laws 
providing  a  homestead  or  additional  exemp- 
tions. In  all  such  cases  the  creditor  would 
obtain  no  bmeflt  whatever  from  the  consti- 
tutional provision  in  his  favor,  if  he  could 
not  by  means  of  bis  legal  process  transfer  to 
the  purchaser  the  property,  .or  estate  therein, 
attempted  to  be  withheld  by  t^e  subsequent 
law. 

BEATTT,  C.  J.  The  case  of  Hooker  v. 
Burr,  194  U.  S.  415,  24  Sup.  Ct.  706,  48  L. 
Ed.  1046,  upon  which  petitioner  so  confi- 
dently relies,  is  not  authority  in  this  case, 
because  of  the  broad  and  vital  distinction 
between  a  law  extending  the  time  of  re- 
demption from  execution  sale  and  a  law  re- 
ducing the  rate  of  interest  to  be  paid  by  a 
redemptioner.  The  former  diminishes  the 
estate  which  can  be  sold,  and  necessarily  im- 
pairs the  security.  If  an  independent  pur- 
chaser cannot  hold  the  entire  estate  subject 
to  the  mortgage  or  Judgment  lien,  the  lien- 
holder  cannot  sell  the  whole  estate.  No  man 
will  purchase  and  pay  for  what  he  cannot 
bold,  and  what  no  one  will  purchase  has  a<e 
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salable  value.  The  only  possible  method  of 
securing  the  full  rights  of  the  lieubolfler  Is 
to  uphold  the  title  of  his  Teudce  to  all  that 
he  is  empowered  by  his  contract  or  by  the 
law  to  sell.  But  a  law  which  merely  re- 
duces the  rate  of  Interest  to  be  paid  by  a 
redemptloner,  so  far  from  impairing  the  se- 
curity of  a  mortgagee  or  judgment  creditor, 
has  the  opposite  effect.  There  are  two  class- 
es of  bidders  at  execution  sales:  One  man 
desires  to  keep  the  property  for  use  or  as  an 
investment  for  idle  funds,  and,  it  may  be 
assumed,  will  offer  its  fair  value  if  compelled 
to  do  so  by  the  conipi^tition  of  other  bidders. 
.\nother  man  litis  no  desire  to  k,eep  the  prop- 
ert}-;  his  only  (ib.ject  In  bidding  at  the  sale 
is  to  profit  l)y  the  Interest  to  be  paid  on  a 
redemption.  The  competition  of  these  two 
classes  of  bidders  is,  of  course,  advantageous 
alike  to  the  execution  creditor  and  to  his 
debtor,  and  a  law  which  Induces  either  class 
to  bid  more  nearly  the  fair  value  of  the  prop- 
erty than  he  otherwise  would,  so  far  from 
impairing  the  security,  actually  enhances  it. 
I  think  it  Is  deilionstrable — assuming,  as  the 
fact  Is,  that  the  curi-ent  rate  of  Interest  on 
secured  loans  is  less  than  12  per  cent. — that 
a  law  which  reduces  the  redemption  rate 
from  21  to  12  per  cent,  has  a  necessary  tend- 
ency to  Induce  those  who  are  bidding  with  a 
view  to  redemption  to  bid  higher  than  other- 
wise they  would.  For  he  cannot  afford  In 
any  case  to  pay  a  sum  which  will  make  a 
redemption  unprofitable  to  the  execution 
debtor  or  a  Junior  lien  holder,  and  a  simple 
illustration  will  show  that  he  can  afford  to 
bid  more  nearly  the  fair'  value  of  the  prop- 
erty when  the  redemption  rate  is  12  per  cent, 
than  when  It  is  24  per  cent.  Suppose  the 
property  offered  for  sale  to  be  fairly  worth 
$1,2<')0,  the  man  who  Is  bidding  solely  with  a 
view  to  a  redemption  cannot,  if  the  rate  is 
24  per  cent,  afford  to  pay  more  than  $1,000, 
for  at  the  end  of  a  year  the  cost  of  redemp- 
tion ($1,240)  would  be  practically  equal  to 
the  value  of  the  property.  Whereas,  if  the 
rate  was  12  per  cent,  he  could  better  afford 
to  pay  $1,100,  for  at  the  end  of  the  year  the 
cost  of  redemption  would  be  only  $1.2,32, 
leaving  eighteen  instead  of  ten  dollars  as  the 
profit  on  redemption.  Of  course,  it  Is  not 
likely  that  so  nice  a  calculation  would  or 
could  often  be  made,  but  the  illustration 
shows  what  the  real  tendency  of  a  law  re- 
ducing the  redemption  rate  is.  It  redounds 
to  the  advantage  of  the  parties  to  the  con- 
tract, and  hurts  no  one  but  the  speculative 
bidder,  who  Is  not  in  a  position  to  complain. 
This  view  reconciles  the  two  lines  of  de- 
cisions in  this  court  and  in  the  Supreme 
Court  of  the  United  States.  A  law  extend- 
ing the  time  of  redemption  is  unconstitu- 
tional as  to  Hens  accruing  before  its  enact- 
ment, because  It  impairs  the  security  in 
which  the  creditor  has  a  vested  right.  A 
law  reducing  the  interest  rate  upon  a  re- 
demption is  not  unconstitutional,  because  It 


does  not  impair  the  security  of  the  creditor 
or  affect  injuriously  the  interest  of  the  debt- 
or. 
Rehearing  denied. 


(«  Or.  «oi) 
STATE  V.  ROGOWAT. 
(Supreme  Court  of  Oregon.    June  19,  1905.) 
Right  of  Accused  to  be  Heabd— Constitu- 
tional Law. 

Under  the  Bill  of  Rights  (B.  &  C.  Comp. 
p.  29)  §  11,  providing  that  in  all  criminal  prose- 
cutions the  accused  shall  have  the  right  to  be 
heard  by  himself  and  counsel,  and  Conat.  U.  S. 
Amend.  6,  to  the  same  eSfect,  it  was  reversible 
error  for  the  trial  court  to  arbitrarily  limit  the 
time  for  argument  to  one  liour  on  a  side,  against 
defendant's  objection  as  being  too  short,  where, 
under  the  circumstances  of  the  case,  the  limita- 
tion of  one  hour  was  too  restrictive  to  permit 
a  full  and  fair  discussion'  of  the  case  t>efore  the 
jury.  , 

(Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  §  1057 ;  vol.  15,  Cent 
Dig.  Oriminai  Law,  i  312C.J 

On  rehearing.  Former  opinion  (78  Pac. 
987>  modified,  and  Judgment  of  conviction  re- 
versed. 

BELVN,  J.  A  rehearing  In  this  case  has 
been  allowed  and  had.  It  is  stoutly  insisted 
that  the  court  erred  in  holding:  First,  that 
the  decision  of  the  trial  court  as  to  the  ad- 
missibility of  the  alleged  confession  of  the 
accused  is  not  to  be  disturbed  on  appeal 
unless  for  clear  and  manifest  error;  and, 
second,  in  affirming  the  action  of  that  court 
in  limiting  in  advance  of  the  argument  the 
time  to  be  occupied  by  counsel  to  one  hour 
on  each  side.  We  have  examined  both  of 
these  propositions  with  care,  and  adhere  to 
the  first,  for  the  reasons  stated,  citing,  as 
additional  authority,  however,  Holland  v. 
State,  39  Fla.  178,  22  South.  208.  But  we 
are  convinced  that  we  should  recede  from 
the  latter.  The  ground  of  our  conviction 
is  not  one  presented  at  the  former  hearing. 
The  opinion  was  based  on  Hurst  v.  Bum- 
side,  12  Or.  520,  8  Pac.  888,  a  civil  case,  and 
attention  was  not  called  to  the  fact  that 
by  limiting  the  argument  the  defendant  had 
been  deprived  of  a  constitutional  right,  name- 
ly, that  of  being  fully  heard  by  cdunsel. 
It  is  declared  in  the  Bill  of  Rights  that,  "in 
all  criminal  prosecutions,  the  accused  shall 
have  the  right  •  •  •  to  be  heard  by  him- 
self and  counsel."  Section  11,  Bill  of  Rights. 
Const  Or.  (B.  &  C.  Comp.  p.  2}t).  A  similar 
guaranty  is  contained  in  the  federal  Consti- 
tution. Sbrth  Amendment,  U.  S.  Const.  This 
means  that  the  accused  shall  have  the  right 
to  be  fully  and  fairly  heard,  or  else  it  meaus 
nothing.  Anything  less  would  be  an  inva- 
sion and  restriction  of  the  right  guarantied. 
"This  right  Is  of  inestimable  value,"  says 
the  Supreme  Court  of  Mississippi,  in  Wiugo 
V.  State.  02  Miss.  311,  "not  only  to  the  ac- 
cused, but  to  the  administration  of  public 

Justice.    Under  similar  constitutional  JBTQvl- 
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slons,  it  may  be  regarded  as  settled  law  In 
American  courts  that  any  abridgment  of 
this  right  which  deprives  the  accused  on  trial 
of  the  time  necessary  to  make  his  defense 
fully  and  fairly  is  an  error,  for  which  a  new 
trial  will  be  granted;"  citing  many  anthort- 
tles.  To  the  same  purpose  Is  the  expression 
of  the  court  In  Yeldell  v.  State,  100  Ala.  26, 
14  South.  570,  40  Am.  St.  Rep.  20:  "Courts 
are  established  for  the  administration  and 
promotion  of  Justice.  If  time  and  patience 
are  not  accorded  a  defendant,  proceeded 
against  in  a  cause  in  which  his  life  or  lib- 
erty is  endangered,  this  high  end  and  aim 
of  the  court  would  be  subverted.  If  time  is 
valuable  and  Is  pressing.  If  patience  has 
been  sorely  taxed,  any  just  judge  will  be 
careful,  yet,  to  allow  full  and  fair  oppor- 
tunity to  counsel  to  present  his  client's  de- 
fense. This  much  Is  guarantied  In  the  Con- 
stitution, and  no  more."  So,  in  People  ▼. 
Green,  99  Cal.  5«4,  507,  34  Pac.  231,  the 
principle  was  stated  as  not  to  be  questioned 
that  the  defendant  has  a  constitutional  right 
"to  be  fully  heard  in  his  defense  by  coun- 
sel, which  It  is  not  within  the  discretionary 
power  of  the  court  to  deny  or  abridge."  See, 
also.  People  v.  Keenan,  13  Cal.  581;  \valker 
V.  State,  32  Tex.  Cr.  R.  175,  22  S.  W.  e8.>. 

This  guaranty  vouchsafed  to  the  defend- 
ant, however.  Is  not  inconsistent  with  the 
existence  of  the  power  in  the  court  to  regu- 
late the  exercise  of  the  right  of  argument, 
so  as  to  prevent  an  abuse  thereof,  by  re- 
stricting it  to  a  discussion  of  the  matters 
relevant  to  the  cause,  and  preventing  coun- 
sel from  wasting  the  time  of  the  court  by 
useless  repetition.  But,  as  said  by  the  Su- 
preme Court  of  California  In  People  v.  Oreen, 
supra:  "It  must  always  be  a  difficult  as  well 
as  a  delicate  matter,  in  a  case  like  this,  for 
the  court  to  determine  In  advance  what  lim- 
itation should  be  imposed  upon  counsel 
against  their  consent;"  for,  as  stated  by  Mr. 
Justice  Bleckley,  "How  can  the  court  know, 
in  hours  and  minutes,  how  long  the  argu- 
ment onght  to  be?  There  is  no  rule  of  prac- 
tice that  settles  It  by  what  he  may  suppose 
sufficient  As  argument  progresses,  he  may 
confine  its  range  to  the  facts  and  law  of 
the  case,  and  may  Interdict  Idle  repetition; 
but  while  counsel  speak  to  the  point,  and 
proceed  In  good  faith,  wasting  no  time,  how 
can  the  court  forbear  to  be  patient,  and  hear 
what  is  said?  When  It  Is  manifest  that  the 
discussion  is  complete  and  the  subject  ex- 
hausted, a  stop  may  be  ordered."  Williams 
V.  State,  GO  Ga.  367,  27  Am.  Rep.  412.  Some 
courts  rest  this  matter  of  regulation  upon 
the  sound  discretion  of  the  trial  coui-t.  State 
V.  Collins,  70  X.  C.  241,  10  Am.  Rep.  771; 
Williams  V.  Commonwealth,  82  Ky.  640. 
But  the  better  doctrine  seems  to  be  that 
the  court  may  adopt  suitable  rules  and  lim- 
itations, and  exercise  such  supervisory  con- 
trol over  the  course  of  the  argument  as  may 
seem  reasonably  calculated  to  prevent  the 
abuse  of  ttie  right  to  be  fully  heard,  and 


that  otherwise  It  cannot  exercise  any  dis- 
cretion in  the  premises,  limiting  or  curtail- 
ing such  right.  Lynch  v.  State,  9  Ind.  541; 
Word  V.  Commonwealth,  3  I^eigh,  743;  Jones 
V.  Commonwealth,  87  Va.  63,  12  S.  B.  220; 
White  V.  People,  90  III.  117,  32  Am.  Rep.  12. 

Now,  as  shown  by  the  record  In  this  case, 
two  counsel  appeared  for  the  accused.  It 
required  the  greater  part  of  three  days  to 
try  the  case.  There  were  21  or  22  witnesses 
examined,  the  testimony  of  whom,  when 
transcribed  and  typewritten,  filled  a  volume 
of  100  pages,  and  there  were  51  exhibits  In- 
troduced in  evidence.  Much  of  this  testi- 
mony was  circumstantial  and  conflicting,  and 
the  case  was  attended  with  many  complica- 
tions that  required  "careful  analysis  on  the 
part  of  counsel  both  for  the  state  and  for  the 
defendant  Notwithstanding  this,  the  court,  ' 
at  the  close  of  the  testimony.  Informed  coun- 
sel that  but  one  hour  would  be  allowed  on 
a  side  for  the  argument  of  the  case.  To 
this  ruling  defendant's  counsel  excepte<l  at 
the  time,  and  one  of  them  then  and  there 
declined  to  address  the  Jury,  on  the  ground 
that  the  time  limited  was  too  short.  Tlie 
other  spoke  for  about  three-quarters  of  an 
hour.  Considering  the  whole  case  and  the 
character  of  the  testimony,  we  are  clear  that 
the  limitation  of  an  hour  was  too  restrictive 
to  permit  a  full  and  fair  discussion  of  the 
case  before  the  Jury,  and  a  violation  of  de- 
fendant's constitutional  rights.  The  forego- 
ing authorities  afford  ample  illustration,  and 
fully  sustain  this  conclusion. 

It  follows  that  the  affirmance  must  be  va- 
cated and  the  Judgment  reversed,  and  a  new 
trial  ordered, 

(46  Or.  614) 
WOODS  T.  OREGON  SHORT  LINE  R.  CO. 
(Supreme  Court  of  Oregon.     June  12,  1905.) 

1.  Justices  of  the  Peace— Appeal— Jubis- 

DICTION. 

On  apppal  from  a  justice's  court,  the  filin? 
of  a  transoiipt,  though  imperfect,  with  the  clerk 
of  the  circuit  court  within  the  time  allowed  by 
law,  gives  the  circuit  court  juri.sdiction. 

2.  Same— Certificate    on    Appeal— Ameno- 

MENT. 

Where  an  appeal  from  a  justice's  court  is 
taken  in  good  faitli,  and  the  necessary  under- 
taking given  and  the  transcript  filed  with  the 
clerk  of  the  circuit  court  within  the  time  al- 
lowed by  law,  appellant  la  entitled  to  a  rule 
to  compel  the  justice  to  amend  and  correct  his 
certificate  so  as  to  show  the  facts. 

Appeal  from  Circuit  Court,  Baker  County; 
Robert  Eakln,  Judge. 

Action  by  W.  J.  Woods  against  the  Oregon 
Short  Line  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

A.  N.  Soliss,  for  appellant  William  Smith, 
for  respondent. 

BEAN,  J.     This  is  an  action  to  recover 
damages  for  the  killing  of  an  animal   be- 
longing to  the  plalntifr.  and  originated  in  a 
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justice's  court  On  October  16,  1904,  a  Judg- 
ment was  recoverecl  by  the  plaintiff  against 
the  defendant  in  snch  action  for  |249.50, 
from  which  defendant  regularly  appealed  to 
the  circuit  court  by  giving  notice  and  filing 
an  undertaking  as  required  by  law.  This 
appeal  was  duly  allowed  by  the  Justice.  A 
copy  of  what  purported  to  be  the  entries  in 
the  Justice's  docket  relating  to  the  case  and 
the  appeal,  together  with  the  original  com- 
plaint, suiumons,  answer,  notice  to  the  de- 
fendant to  produce  certain  evidence,  motion 
for  nonsuit,  undertaking  on  appeal,  and  cost 
bill,  were  filed  as  one  document  with  the 
clerk  of  the  circuit  court  The  copy  of  the 
entries  In  the  Justice's  docket  were  certified 
to  by  him  to  be  "a  correct  copy  of  said  Judg- 
ment, and  of  the  whole  thereof,  as  It  appears 
of  record  in  my  office  and  custody,"  but  there 
was  no  certificate  that  It  was  a  copy  of  all 
the  material  entries  In  the  docket  relating  to 
the  cause  or  the  appeal,  or  that  all  or  any 
part  of  the  original  papers  were  attached 
thereto.  Some  time  after  the  first  day  of 
the  next  term  of  the  circuit  court,  the  plain- 
tiff moved  to  dismiss  the  appeal  on  the 
ground  that  it  did  not  appear  that  the  tran- 
script as  filed  contained  all  the  material  en- 
tries In  the  Justice's  docket,  nor  that  all  the 
original  papers  relating  to  the  case  or  the 
appeal,  and  filed  with  the  Justice,  were  at- 
tached to  the  transcript,  and,  generally,  that 
the  transcript  was  Ihsufflclent  to  confer  Juris- 
diction on  the  court  to  hear  and  try  the 
cause.  Before  this  motion  was  disposed  of, 
the  defendant  asked  for  a  rule  on  the  Justice 
requiring  him  to  amend  and  correct  his  cer- 
tificate by  stating  whether  the  transcript 
contained  all  the  material  entries  In  his 
docket,  and  whether  all  the  original  papers 
were  attached  thereto.  The  motion  for  a  rule 
on  the  Justice  was  overruled  and  the  appeal 
dismissed,  because  a  transcript,  as  provided 
by  section  2246,  B.  &  O.  Comp.,  was  not  filed 
within  the  time  allowed  by  law,  and  there- 
fore the  court  was  without  Jurisdiction  other 
than  to  dismiss  the  appeal. 

Prior  to  the  recent  dedsion  of  Hager  ▼. 
Knapp  (Or.)  78  Pac.  671,  there  was  some 
question  In  the  courts  and  at  the  bar  as  to 
whether  the  circuit  court  acquired  Jurisdic- 
tion on  an  appeal  from  a  Justice's  court  un- 
less a  perfect  transcript  was  filed  with  the 
clerk  of  the  circuit  court  on  or  before  the 
first  day  of  the  term  next  following  the  al- 
lowance of  the  appeal,  but  that  decision  set- 
tled the  law  to  the  effect  that  the  filing  of  an 
'aiperfect  transcript  with  the  clerk  of  the 
circuit  court  within  the  time  allowed  by  law 
gave  such  court  Jurisdiction,  and  the  right 
thereafter  to  permit  an  omission  or  defect 
In  the  transcript  to  be  corrected,  but  that  its 
refusal  to  do  so  cannot  be  reviewed  on  ap- 
peal, except  for  an  abuse  of  discretion.  Un- 
der this  decision  the  court  below  was  in  er- 
ror In  holding  that  it  was  without  Jurisdic- 
tion and  In  dismissing  the  appeal  for  that 
reason,  and,  since  It  did  not  exercise  any 


discretion  in  the  matter  of  sustaining  or 
overruling  the  motion  to  correct  the  tran- 
script, the  question  of  an  abuse  of  discre- 
tion la  not  in  the  case.  It  appears  from  the 
record  that  the  appeal  was  apparently  tak- 
eq  In  good  faith,  the  necessary  undertaking 
given,  and  the  transcript  filed  with  the  clerk 
of  the  circuit  court  within  the  time  allowed 
by  law.  The  only  defect  Is  that  the  cer- 
tificate of  the  Justice  was  imperfect.  This  Is 
merely  technical,  and  did  not  affect  the 
merits  of  the  case,  and  we  think  the  appel- 
lant should  have  been  permitted  to  have  the 
certificate  amended  so  as  to  speak  the  truth 
and  show  the  actual  facts.  Coates  t.  Bryan 
(Tex.  Civ.  App.)  40  8.  W.  748. 

Judgment  reversed,  and  the  cause  remand- 
ed for  further  proceedings  not  Inconsistent 
with  this  opinion. 


(4S  Or.  617) 
BROWN  T.  KEMP  et  aL 
(Supreme  Court  of  Oregon.     June  12,  1905.) 

1.  Easements— Wat  or  Necessitt. 

Where  land  sold  out  of  a  tract  is  surround- 
ed on  three  sides  by  land  Of  private  individuals, 
the  sale  carries  with  it,  by  presumption  of  law, 
a  right  of  way  over  the  remaining  land  of  the 
grantor  to  a  public  highway. 

[EA.  Note. — ^For  cases  in  point,  see  vol.  17, 
Oent  Dig.  Easements,  §§  50-68.] 

2.  Same— Notice  to  Pttbohaseb  ot  Sebvient 
Tenement— What  Constitutes. 

The  fact  that  a  way  from  land  sold  out  of 
a  tract  over  the  remaining  land  of  the  grantor 
to  a  public  highway,  and  which  is  the  only 
means  of  reachmg  such  highway.  Is  open  and 
in  use  at  the  time  of  a  subsequent  sale  by  the 
grantor,  constitutes  sufficient  notice  to  the  pur- 
chaser of  the  existence  of  the  easement. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Cent.  Dig.  EesemenU.  $§  5&-62.] 

Appeal  from  Circuit  Court,  Polk  County; 
R.  P.  Boise,  Judge. 

Action  by  Joseph  W.  Brown  against  Mary 
Kemp  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

W.  H.  Holmes,  for  appellant  Oscar  Hay- 
ter,  for  respondents. 

BEAN,  J.  This  Is  a  suit  to  quiet  title  to 
real  property.  The  facts  are  that  In  May, 
1899,  the  Dundee  Mortgage  &  Trust  Invest- 
ment Company  was  and  for  many  years  had 
been  the  owner  of  the  Hooker  donation  land 
claim.  In  Polk  county,  consisting  of  620  acres. 
This  claim  was  about  two  miles  long  east 
and  west,  and  about  half  a  mile  wide  north 
and  south.  On  the  day  named  it  sold  160 
acres  from  the  west  end  of  the  claim  to  the 
defendant  Williams,  and  on  November  10, 
1000,  sold  to  the  defendant  Kemp  140  acres 
adjoining  that  previously  sold  to  Williams 
on  the  east.  At  the  time  of  these  sales 
there  was,  and  ever  since  has  been,  but  one 
public  highway  touching  the  land,  and  it  ran 
from  the  southeast  corner  along  the  bound- 
ary on  the  east  for  about  halfway  across 
Digitized  by  VjVJOvIV^   •• 
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tbe  claim,  and  then  tnrned  due  east  At  the 
torn  of  the  road  Is  located  a  gate,  and  only 
outlet  from  tbe  claim  to  tbe  public  highway. 
At  the  time  of  the  sales  to  Williams  and 
Kemp  there  was  a  well-defined  driveway 
from  this  gate,  running  In  a  westerly  direc- 
tion across  that  part  of  the  Hooker  land 
claim  retained  by  the  mortgage  company  to 
the  land  sold  by  it  to  them,  and  which  fur^ 
nished  them  the  only  access  to  a  public  high- 
way. There  was  no  express  grant  of  a 
right  of  way  to  Williams  through  the  remain- 
ing land  of  the  mortgage  company,  but  In 
the  contract  for  the  sale  between  it  and 
Kemp  there  was  a  reservation  In  favor  of 
Williams  of  a  right  of  way  for  him  over  the 
land  sold  to  Kemp,  and  a  stipulation  that  in 
all  future  sales  by  the  company  a  right  of 
way  would  be  reserved  over  the  land  then 
owned  by  It  for  the  use  of  the  owners  of  the 
tracts  previously  sold.  This  contract  was 
not  recorded,  however,  and  on  October  21, 
1001,  the  mortgage  company  sold  the  remain- 
der of  the  claim  to  the  plalnUCt,  and  con- 
veyed It  to  him  by  warranty  deed,  without 
reserving  such  right  of  way.  WilUams  and 
Kemp  continued  to  use  the  way  over  and 
acruss.the  land  sold  by  the  mortgage  com- 
pany to  the  plaintiff  for  some  time  after  hl« 
purchase,  when  some  controversy  or  dispute 
arose  as  to  their  right  to  do  bo,  which  result- 
ed in  this  suit. 

The  sales  by  the  mortgage  company  to 
Williams  and  Kemp  of  tracts  of  land  in  the 
west  end  of  the  Hooker  donation  land  claim 
carried  with  them,  by  presumption  of  law, 
to  the  grantees,  a  right  of  way  over  the  tm- 
■old  portion  of  the  claim  retained  by  the 
company,  for  without  such  a  way  the  land 
sold  would  be  practically  useless  to  the 
grantees.  It  was  surrounded  by  that  of 
private  individuals,  and  there  was  no  means 
of  reaching  a  public  highway,  exc^t  over  the 
land  of  the  mortgage  company  or  by  tres- 
passing on  that  of  a  stranger;  and  the  rule 
of  law  is  that  'If  one  conveys  to  another,  out 
of  a  parcel  of  land,  a  part  lying  neither  on 
the  highway  nor  on  the  grantee's  other  land. 
It  will  be  useless  to  the  new  owner,  unless 
he  can  have  access  to  It;  hence,  by  presump- 
tion of  law,  the  deed  carries  with  it  to  the 
grantee  a  right  of  way  over  tbe  unconveyed 
part  And  this  rule  applies  as  well  to  an 
equitable  as  to  a  legal  conveyance."  Bishop, 
Noncontract  Law,  |  872;  Goddard,  Ease- 
ments (Bennett's  Ed.)  p.  266:  Washburn, 
Easements  (2d  Ed.)  p.  39;  Whitehouse  v. 
Cummlngs,  83  Me.  91,  21  Atl.  743,  23  Am.  St 
Bep.  756;  Collins  v.  Prentice,  15  Conn.  89. 
88  Am.  Dec.  61.  The  way  from  the  land 
sold  to  the  defendants  Williams  and  Kemp 
to  tbe  public  highway  over  and  across  the 
land  subsequently  sold  by  the  mortgage  com- 
pany to  the  plaintiff  was  open  and  visible 
and  In  use  at  the  time  of  plaintiff's  purchase, 
and  this  fact  constituted  sufDcient  notice  to 
blm  of  the  existence  of  tbe  easement  In 
favor  of  the  defendants.    Bohluson  t.  ThraU- 


klU,  110  Ind.  117,  10  N.  B.  647;  EHls  v.  Bas- 
sett  128  Ind.  118,  27  N.  B.  344.  25  Am.  St 
Bep.  421. 

The  decree  of  the  court  below  la  therefore 
affirmed. 

■(«  Or.  639) 

BUSCH  T.  ROBINSON.* 

(Supreme  Ck>urt  of  Oregon.     June  12,  1905.) 

1.  MASTVB    Alin    SBBVAWT  —  PlRSOHAI,    IHJTJ- 

BiES— Complaint— SuFFiciBNcT. 

In  an  action  by  a  servant  for  personal  In- 
juries, a  complElint  alleging  that  a  board  in  a 
platform  on  which  plaintitF  was  compelled  to 
stand  to  feed  a  mangle  bad  been  negligently 
allowed  to  become  defective,  so  that  plaintiS 
slipped  and  fell,  so  that  her  hand  was  caught 
In  the  machine,  was  not  after  verdict  de- 
fective on  the  ground  that  it  showed  that  plain- 
tiff necessarily  had  knowledge  of  the  defect,  and 
so  assumed  the  risk. 

2.  Same— Damages. 

In  an  action  for  personal  injuries  which 
had  caused  a  webbing  of  plaintiff's  finders 
down  to  the  first  joint  the  cost  of  a  surgical 
operation  to  improve  tbe  appearance  of  the 
hand  by  dividing  the  fingers  again  was  a  proper 
eleipent  of  damages. 

[Ed.  Note. — For  cases  In  point,  see  voL  15, 
Cent  Dig.  Damages,  fS  242-252.] 

8.  Same  —  AssuMFTiON  or  Risk  —  Qttebtior 

rOB  JUKT. 

In  an  action  by  a  servant  for  personal  in- 
juries alleged  to  have  been  caused  by  slipping 
on  a  defective  platform,  evidence  held  to  Justify 
submission  to  the  jury  of  the  question  whether 
plaintiff  bad  assumed  the  risk. 

4.  Evidence— Leadino  Qcgstion. 

In  an  action  by  a  servant  for  personal  in- 
juries, a  question  propounded  to  a  witness, 
who  had  talked  with  plaintiff  a  few  days  after 
the  accident  as  to  whether  tbe  substance  of 
plaintiff's  conversation  at  tbat  time  was  that 
the  accident  happened  through  her  own  care- 
lessness, was  objectionable  as  leading. 

[Ed.  Note. — For  cases  In  point,  see  voL  50, 
Gent  Dig.  Witnesses,  i  842.] 

5.  Habmless  Ebbob. 

The  exclusion  of  testimony,  tbe  substance 
of  which  has  already  gone  to  the  jury  without 
objection,  is  not  error. 

6.  Masteb  and  Sebvant— Fobemen. 

A  girl  employed  in  a  laundry  to  oversee  a 
mangle,  and  keep  the  other  persons  working 
at  the  machine  properly  employed,  was  not  as 
a  matter  of  law,  a  foreman  char^red  with  the 
doty  of  keeping  the  machine  In  order. 
T.  Same— Instructions. 

In  an  action  by  a  woman  for  personal  in- 
juries. It  was  not  error  to  refuse  to  charse  that 
a  woman  is  subject  to  the  same  rules  and  con- 
ditions with  respect  to  negligence  that  a  man 
Is;  th^  being  no  testimony  upon  the  subject 

'  Appeal  from  Orcuit  Court,  Umatilla  Coun- 
.ty;  W.  K.  Ellis,  Judge. 

Action  by  Margaret  Busch  against  John  F. 
Bobinsoii.  From  »  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

The  plaintiff,  an  employe  of  tbe  defendant, 
while  at  work  in  a  laundry,  of  which  the 
latter  was  proprietor,  feeding  a  mangle,  slip- 
ped, and,  falling  forward,  her  right  hand 
was  caught  between  the  rollers  and  seriously 
injured.  She  attributes  the  cause  of  the  In- 
jury to  the  negligence  of  the  defendant  and 
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charges  In  her  complaint  tbat  be  kept  and 
maintained  a  piatform  in  front  of  the  man- 
gie,  upon  which  the  employes  feeding  the 
same  were  obliged  to  stand;  that  be  careless- 
ly and  negligently  suffered  said  platform  to 
be  and  become  in  a  broken  and  defective  con- 
dition, and-  negligently  suffered  the  same  to 
be  and  become  slippery  and  worn,  and  tu 
have  a  hole  therein,  and  did  then  and  there 
carelessly  fail  to  provide  a  safe  place  for 
plaintiff  to  perform  her  work,  of  all  of  which 
defendant  then  and  there  had  knowledge; 
that,  being  in  the  performance  of  her  duties 
OS  an  employe  of  the  defendant,  and  while 
standing  on  said  platform  and  feeding  said 
machine,  plaintiff's  foot  slipped  Into  a  cavity 
in  said  platform,  caused  by  said  broken  and 
defective  condition,  whereby  she  lost  her  bal- 
ance and  fell  forward,  and  her  hand  was 
caught  in  the  rollers  and  injured  as  above 
Indicated.  She  gave  testimony  tending  to 
show  that  she  had  8ui)ervisory  control  over 
the  girls  working  about  the  mangle,  there 
being  four  at  the  time,  including  herself  (two 
in  front,  feeding,  and  two  upon  the  opposite 
side,  folding  the  fabrics  as  they  came  away); 
that  her  especial  duty  otherwise  was  to  as- 
sist ip  folding,  but  that  whenever  occasion 
required,  in  furtherance  of  her  duty  in  super- 
vising the  work,  she  assisted  In  feeding  as 
well;  that  on  the  evening  of  the  accident  the 
girls  were  working  overtime,  and  plaintiff 
was  In  a  hurry  to  get  through,  as  she  had 
been  directed  by  the  defendant,  who  had 
general  superintendence  about  the  laundry, 
to  complete  the  work  in  hand  before  closing 
down;  that,  observing  that  one  of  the  girls 
at  the  machine  was  not  working  as  expedi- 
tiously as  she  should,  plaintiff  changed  pla- 
ces with  her,  and  directed  her  to  fold  while 
she  fed  the  machine  in  her  stead;  that  pres- 
ently she  missed  the  girl  from  her  work,  and, 
with  a  view  to  ascertaining  her  whereabouts, 
raised  on  her  tiptoes,  at  the  same  time  look- 
ing over  the  machine,  when  she  was  precipi- 
tated forward,  and  her  hand  was  drawn  be- 
tween the  rollers  and  crushed  and  burned. 
Plaintiff  testified  that  her  "foot  slipped  in 
the  knothole  and  she  fell  into  the  machine." 
The  plaintiff  and  a  Mrs.  Lewis,  who  was  her 
principal  witness,  aside  from  herself,  de- 
scribed the  defect  finally  as  being  a  knot 
in  the  board  forming  the  platform,  which 
stood  about  four  inches  from  the  flooL  from 
which  the  board  was  split  on  each  sTOe  for 
the  distance  of  about  a  foot,  and  that  the' 
broken  segment  sprang  down  under  the  tread,  ■ 
permitting  the  foot  to  slip  into  the  .space, 
which  was  about  thre*  inches  in  width. 
They  each  gave  out  as  first  impression  that 
the  defect  was  a  split  from  a  knothole,  but, 
wlien  their  attention  was  called  explicitly 
to  it.  they  testified  that  it  was  a  split  from 
a  knot  yet  remaining  in  the  board.  They 
further  testified  that  from  long  use  the  board 
had  worn  smooth  and  become  slippery. 
Plaintiff  further  testified  that  her  foot  went 
into  the  opening  to  her  Instep;   that  she  did' 


not  know  of  the  defect;  that  her  attention 
had  not  been  called  to  It,  although  she  knew 
of  the  knot;  that  she  could  see  the  platform, 
but  did  not  remember  the  break  being  there; 
tliat  she  supposed  she  could  have  seen  it  If 
her  attention  had  been  called  to  It,  but  It 
never  had;  that  she  was  seldom  on  that  side 
of  the  machine;  that  she  had  no  recollection 
of  seeing  the  break  before  she  was  hurt;  and 
that  the  place  was  shaded.  Mrs.  Lewis  tes- 
tified.that  she  was  aware  of  the  defect,  an»i 
that  it  had  e:jisted  for  some  time,  but  that 
her  attention  was  not  called  especially  to  it 
until  plaintiff  was  hurt.  The  machine  was 
four  feet  three  or  six  inches  in  height,  and 
eight  feet  in  length.  At  the  close  of  the 
plaintiffs  case  there  was  a  motion  for  non- 
suit, which  being  denied,  the  trial  was  com- 
pleted, resulting  in  a  Judgment  for  plaintiff, 
from  which  the  defendant  appeals. 

John  McCourt,  for  appellant.    Stephen  A. 
Lowell,  for  respondent 

WOLVERTON,  C.  J.  (after  stating  the 
facts).  The  first  assignment  of  error  relates 
to  the  overruling  of  a  demurrer  to  the  com- 
plaint, and  it  Is  now  urged  that  it  Is  insuffi- 
cient after  verdict,  in  that  it  does  not  state 
that  plaintiff  was  without  knowledge  of  the 
defective  and  broken  board  while  using  the 
platform,  or,  stating  the  contention  more 
precisely,  that  having  shown  that  the  de- 
fendant suffered  the  platform  whereon  she 
was  to  stand  in  doing  her  work  to  become 
and  remain  in  a  broken  condition,  without 
liaving  stated  more,  it  must  be  assumed  tbat 
the  defect  was  open  and  obvious,  and,  of 
course,  that  the  plaintiff  saw  and  observed 
it,  and  therefore  had  knowledge  of  it,  and 
that,  in  proceeding  to  work  on  the  platform 
with  such  knowledge,  she  voluntarily  as- 
sumed the  risk,  and  hence  that  the  defend- 
ant is  not  liable  upon  the  face  of  the  com- 
plaint. An  assumption  of  risk  is  character- 
ized as  a  sort  of  estoppel  against  claiming 
damages  for  injuries  received,  which  arises 
from  contract,  by  engaging  or  consenting  to 
work  about  a  defective  machine  or  witli  a 
defective  appliance.  Beach,  Contributory 
Neg.  I  16.  It  is  urged  that  it  Is  inferable 
from  the  showing  that  the  platform  was 
broken  or  defective  and  had  a  hole  in  it 
that  plaintiff  had  knowledge  of  the  condi- 
tion, but  such  a  result  does  not  necessarily 
follow.  The  manner  of  the  break  or  defect 
is  not  further  or  specifically  described.  We 
may  assume  that  plaintiff  knew  of  the  knot- 
hole or  the  knot,  as  some  of  the  witnesses 
indicate  it  was,  and  yet  she  may  not  have 
known  or  realized  the  real  extent  or  dan- 
gerous character  of  the  defect.  If  the  com- 
plaint had  described  the  Imperfection  as  the 
testimony  tends  to  show  it  to  have  existed, 
it  was  rather  of  a  latent  character  than  one 
open  and  obvious  to  the  sense  of  sight,  and 
only  made  itself  fully  manifest  under  the 
tread  of  the  foot'  Thf^jswy^Syt(iJ^i)i^8ta^e 
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that  the  Inference  of  knowledge  cannot  be 
certainly  deduced  from  the  specifications 
of  the  defect,  and  after  verdict  we  think  the 
complaint  is  sufficient 

The  next  question  in  the  order  of  trial 
arises  upon  the  admission  over  objection  of 
certain  testimony  of  Dr.  O.  J.  Smith.  Afteij 
describing  the  extent  of  the  injury  to  th" 
plaintiff's  hand,  and  that  there  was  a  web- 
bing of  the  fingers  down  to  the  middle  joint, 
he  testified  that  the  cosmetic  effect  of  the 
hand  could  be  improved  by  an  operation 
dividing  the  fingers  again  so  that  she  could 
wear  a  glove;  that,  while  it  would  probably 
not  improve  the  usefulness  of  the  bai^d,  it 
would  much  Improve  its  appearance;  and 
that  the  reasonable  charges  of  a  surgeon  for 
performing  the  operation  would  be  about 
$100.  He  further  testified,  over  objection, 
that  It  would  be  better  for  the  plaintiff  to 
go  to  a  hospital  during  the  operation  and 
treatment,  and  that  the  expense  there  would 
be  $2  a  day  for  about  30  days.  The  objec- 
tion to  this  testimony  Is  that  the  expense 
attending  the  further  treatment  of  plain- 
tiff's band  to  improve  Its  appearance  Is  not 
a  proper  element  of  damages  for  the  jury's 
consideration.  It  would  seem  that  the  oper- 
ation or  further  treatment  and  the  expense 
attending  it  would  be  but  the  natural  and 
probable  result  of  the  Injury — as  much  so, 
almost,  as  It  was  necessary  to  employ  a  sur- 
geon in  the  first  Intance  to  secure  proper 
treatment  for  saving  the  hand.  If  possible. 
It  was  therefore  within  the  rule  for  the  meas- 
ure of  damages.  20  Am.  &  Ehg.  Euc.  Law 
(2d  Ed.)  15T. 

The  next  question  In  such  order  arises 
upon  the  motion  for  a  nonsuit.  Much  the 
same  argument  Is  advanced  for  defendant 
in  support  of  the  motion  as  In  support  of 
the  assignment  of  error  with  relation  to  the 
demurrer,  but  It  is  supplemented  by  the  fur- 
ther contention  that  plaintiff  was  guilty  of 
contributory  negligence.  It  was  the  duty  of 
the  defendant  to  furnish  the  plaintiff  a  safe 
place  in  which  to  work,  and  safe  appliances 
to  work  with.  This,,  as  a  principle  of  law 
obtaining  between  mai^ter  and  servant,  is 
conceded.  The  contention  Involves  three 
elements  of  Inquiry:  (1)  Was  the  defect 
open  and  obvious?  If  not  (2),  did  the  plain- 
tiff have  knowledge  of  It,  and  continue  In 
her  employment  with  such  knowledge?  And 
(3)  did  the  defendant  have  knowledge  there- 
of, or  should  he  have  known  of  It  If  he  had 
been  reasonably  diligent  and  cautious  In 
observing  the  condition  of  the  machine  and 
Its  appliances,  for  the  protection  of  bis  em- 
pIoy<^? 

All  these  are  matters  of  fact  for  the  de- 
termination of  the  jury.  The  testimony  of 
plaintiff  would  Indicate  that  the  defect  was 
not  open  and  obvious,  as  she  had  not  ob- 
served it  prior  to  the  accident;  and,  as  de- 
scribed by  her  and  Mrs.  I^ewls,  it  was  latent 
In  diameter,  rather  than  otherwise.  Al- 
though  Mrs.   Lewis   had   taken'  note  of  it 


previously,  her  testimony,  to  say  the  least, 
was   susceptible  of  different   Inferences   In 
that  relation,  and  was  properly  for  tlie  jury,, 
and  not  for  the  court. 

As  It  pertains  to  the  negligence  of  the 
plaintiff.  It  is  said  she  should  not  have  been 
tiptoeing  and  peering  about,  looking  for  the 
Klrl  who  had  deserted  her  post,  but  should 
have  gone  around  the  machine  to  find  her, 
but  this  is  only  matter  of  argument  upon 
the  testimony  for  the  persuasion  of  the  Jury. 
It  was  certainly  not  negligence  per  se  for 
her  to  do  this  In  pursuance  of  her  duty  ti> 
supen-lse  the  work  of  those  helping  about 
the  machine.  If  she  could  see  the  girl  from 
where  she  stood,  and  call  her  back  to  her 
work.  It  would  certainly  have  been  aa  expe- 
dient for  her  to  have  done  so  as  to  have  left 
her  own  work  and  gone  after  her.  The  dis- 
cussion simply  serves  to  demonstrate  that 
the.  question  was  one  of  fact  purely  for  the 
jury. 

About  the  last  element,  suffice  It  to  say 
that  thei%  was  testimony  submitted  to  the 
jury  having  a  tendency  to  show  that.  If  the 
defendant  did  not  have  actual  knowledge  of 
the  defect,  he  could  have  known  of  it  if  he 
had  taken  proper  precautionary  measures. 
The  legal  principles  applicable  have  been  set- 
tled by  the  decisions  of  this  court,  and  it 
Is  unnecessary  that  we  re-enforce  them  by 
further  discussion.  Wild  v.  O.  S.  L.  Co., 
21  Or.  159,  27  Pac.  954;  Johnston  v.  O.  8. 
L.  Co.,  23  Or.  94,  31  Pac.  283;  Stager  v.  Troy 
I..aundry  Co.,  38  Or.  480,  63  Pac.  045,  .53  L. 
R.  A.  459;  Miller  v.  Inman,  "^  Or.  161.  66 
Pac.  713;  Duff  v.  Willamette  Iron  Works 
(Or.)  78  Pac.  363. 

Another  assignment  of  error  relates  to 
the  striking  out  of  an  answer  made  by  Miss 
Neil,  a  witness  for  the  defendant.  She  tes- 
tified without  objection  that  she  called  on 
the  plaintiff  a  few  days  after  her  injury, 
and  talked  with  her  about  her  hand;  that 
she  told  her  about  the  matter  of  the  acci- 
dent; that  she  did  not  remember  the  exact 
words  plaintiff  used  about  being  hurt,  but 
that  she  gave  witness  the  Impression  that 
It  was  her  carelessness  that  caused  the  ac- 
cident that  caused  the  Injury  to  her  hand. 
She  was  then  asked  the  following  question: 
"And  tlie  substance  of  her  conversation  was 
that  the  accident  happened  through  her  own 
carelessness?"  An  objection  to  the  question 
being  sustained,  she  was  again  asked;  "Was 
that  the  substance  of  her  conversation?" 
And  she  answered:  "Yes,  sir."  It  was  this 
answer  that  the  court  struck  out,  and  of 
which  complaint  Is  made.  Two  reasons  ex- 
ist why  the  action  of  the  court  was  not 
prejudicial  error:  (1)  The  substance  of  the 
conversation  had  already  gone  to  the  Jury 
without  objection;  and  (2)  she  should  have 
been  asked  to  give  the  conversation,  or  at 
least  the  substance  of  it,  so  that  the  manner 
of  the  question  was  obnoxious  because  lead- 
ing. 

Another  exception  was  saved  to^a  question 
Digitized  by  LjOO  V  IC 
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propounded  to  Mrs.  MlUle  Bnscli,  on  rebut- 
tal, intended  tor  the  impeachment  of  3.  O. 
■  Boothby,  a  witness  for  defendant,  In  one 
phase  of  his  testimony.  It  was  not  well 
taken,  however,  as  the  proper  ground  for 
the  question  appears  to  hare  been  laid. 

Exceptions,  were  taken  to  instructions 
numbered  1  to  7,  Inclusive,  upon  the  ground 
that  under  the  testimony  they  are  abstract 
and  without  special  application  to  the  case. 
The  reason  urged  why  they  are  abstract  is 
that  the  plaintiff  was  not  an  ordinary  em- 
ploy6,  but  a  departmental  manager  or  su- 
perintendent, and  was  charged  with  the  same 
knowledge,  care,  and  precaution  as  the  gen- 
eral manager.  This  is  a  misapprehension  of 
the  status  of  the  case.  The  plaintiff  was 
given  supervisory  control  about  the  machine. 
She  says:  "I  was  head  girl  on  the  machine. 
*  •  •  It  was  my  duty  to  see  that  the 
girls  were  all  at  work.  •  *  *  He  [Rob- 
inson], as  a  rule,  was  superintending  °  the 
whole  laundry,  and  has  been  all  the  time." 
On  cross-examination  she  continues:  "I  was 
foreipan  of  the  machine.  •  *  •  I  was 
head  lady.  *  •  *  I  was  in  charge  of 
the  whole  thing  and  the  six  girls.  •  »  • 
My  business  was  to  look  after  the  machine, 
to  see  that  the  work  was  done  on  it,  and 
that  the  girls  were  working.  •  *  •  It 
was  my  duty  to  see  that  the  girls  were  em- 
ployed." But  her  control  did  not  extend,  as 
we  infer,  to  keeping  the  machine  in  order  or 
to  supervising  its  management  That  was 
left  to  the  defendant  himself,  who  retained 
general  supervisory  control  over  his  entire 
laundry  business.  To  say  the  least,  here 
was  matter  of  inquiry  for  the  Jury,  and, 
being  such,  the  instructions  were  not  vul- 
nerable to  the  objections. 

It  is  also  urged  here  that  the  defects  com- 
plained of  were  open  and  obvious,  but  this 
we  have  found  to  be  also  a  question  for  the 
Jury. 

The  next  assignment  of  error  Is  relative 
to  the  instructions  requested  by  defendant, 
namely:  "There  is  no  rule  of  law  which 
places  a  woman  under  any  different  circum- 
stances than  a  man,  with  reference  to  the 
dangers  which  she  may  be  exposed  to  in 
working  for  an  employer.  She  Is  subject  to 
the  same  rules  and  conditions,  and  the  same 
rule  of  law  applies  to  her  that  applies  to 
a  man.  It  is  her  duty  to  observe  and  pro- 
tect herself  against  dangers  which  are  plain- 
ly obvious,  or  which  ought  to  have  been  ob- 
served and  noticed.  If  she  suffers  any  in- 
jury by  reason  of  her  failure  to  observe  the 
dangers  which  are  In  sight,  she  cannot  re- 
cover." As  counsel  concede,  however,  the 
trial  court  was  not  bound  to  give  this  in- 
struction. It  was  requested,  we  gather,  on 
account  of  the  argument  of  counsel  for  plain- 
tiff to  the  jury  to  the  effect  that  a  woman 
was  not  as  thoughtful  as  a  man,  but  was 
controlled  {ind  governed  more  by  impulse. 
There  was,  however,  no  testimony  in  the 
caso  upon  the  subject,  and  the  instruction 


was  not  vital  to  any  qtestion  made  on  the 
trial. 

Finding  no  error,  the  judgment  of  the  trial 
court  will  be  affirmed. 


,  (46  Or.  54S) 

KEMP  V.  POLK  COUNTY. 
(Supreme  Coiurt  of  Oregon.     June  12,  1905.) 

1.  HioHWATS— Road  Lawb— liOCATino  Pub- 
lic Road  to  Connect  a  Residence  wrrH 
A  Highway— Report  of  Viewers— Assess- 
ment OF  Damages  —  Gonfibmation  —  Re- 
fusal BY  County  Court. 

Under  Laws  1903,  p.  2C9  (Road  Laws 
1903)  §  20,  providini;  for  the  appointment  of 
viewers  to  assess  damages  to  a  landowner 
through  whose  lands  a  public  road  is  to  be  laid 
out  from  the  residence  of  petitioner  to  another 
public  road,  and  section  22,  providing  that,  if 
the  county  court  is  satisfied  that  the  report  of 
the  viewers  is  just,  it  shall  order  it  to  be  con- 
finned,  such  court  cannot  refuse  to  confirm  the 
report  on  the  ground  that,  in  its  opinion,  the 
damages  assessed  are  inadequate,  when  that 
fact  does  not  appear  from  the  face  of  the  re- 
port, but  must  be  shown  by  evidence  aliunde. 

2.  Same— Petition  fob  Location  of  Road- 
Sufficiency  OF. 

A  petition  under  Laws  1903,  p.  269  (Road 
Laws  1903)  $|  20,  22,  for  the  location  of  a 
public  road  from  petitioner's  residence  to  an- 
other public  road,  which  conforms  to  the  re- 
quirements of  the  statute,  describing  the  loca- 
tion of  petitioner's  residence,  stating  that  such 
residence  is  not  reached  by  any  convenient  pub- 
lic road  heretofore  provided  for  by  law  that 
it  Is  necessary  the  public  and  petitioner -Bf.ould 
have  ingress  to  and  egress  from  petitioner's 
residence,  describing  the  route  of  the  proposed 
road,  the  land  over  which  it  is  to  be  located, 
and  the  ownership  of  such  land,  is  sufficient, 
without  showing  that  petitioner's  premises  are 
not  accessible  from  some  public  thoroughfare, 
or  that  the  gateway  petitioned  for  is  on  the 
most  accessible  or  desirable  route. 
8.  Same— RoTJTK  of  Road. 

The  viewers  in  proceedings  nnder  Laws 
1903,  p.  269  (Road  Laws  1903)  f  20,  to  locate 
a  public  road  from  petitioner's  residence  to  an- 
other public  road,  being  required  by  law  to 
locate  the  road  "so  as  to  do  the  least  damage," 
where  this  fact  appears  from  their  report,  it  is 
not  necessary  that  the  report  show  that  the 
road  located  by  them  is  on  the  most  accessible 
or  desirable  route. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Highways,  gg  111,  112.] 

Appeal  from  Circuit  Court,  Polk  County, 
R.  P.  Boise,  Judge. 

Proceeding  by  Mary  Kemp  against  Polk 
county.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

This  proceeding  was  Instituted  In  the 
county  court  of  Polk  county,  tmder  section 
20  of  the  road  laws  of  1903  (Laws  1903,  p. 
209)  for  the  location  of  a  public  road  or  gate- 
way from  the  residence  of  the  petitioner 
through  and  across  the  land  of  the  defend- 
ant to  a  public  highway.  Upon  the  ffiing  of 
the  petition  the  county  court  ordered  the 
board  of  county  road  viewers  to  meet  at  a 
specified  time,  and  view  out  such  road  or 
gateway,  and  assess  the  damages  which  de- 
fendant would  sustain  thereby.  A  copy  of 
the  order  was  served  on  the  defendant,  and 
Digitized  by  VJ*^»^V  It 
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on  the  day  designated  Uie  viewers  proceed- 
ed to  view  and  lay  out  a  public  road  or  gate- 
way 16  teet  wide  from  the  residence  of  the 
petitioner  through  and  across  the  land  of  the 
defendant  to  the  county  road,  and  assessed 
his  damages  In  the  sum  of  flOO.  The  report 
of  the  viewers  was  filed  on  the  2l8t  of  No- 
vember, 1903,  and  on  the  24tta  of  that  month 
the  petitioner  paid  In  full  the  cost  of  locating 
tbe  road,  and  deposited  with  the  county  clerk 
for  the  defendant  the  sum  of  $100,  the 
amount  of  damages  assessed  to  him.  On 
December  3d  the  defendant  appeared  in  the 
county  court  and  moved  to  set  aside  the  re- 
port of  the  viewers  on  the  grounds:  First, 
that  the  petition  for  the  location  of  the  road 
was  insufficient  to  authorize  the  appoint- 
ment of  viewers;  second,  that  the  road 
as  located  does  not  conform  to  the  statute, 
because  it  does  not  give  the  public  ingress  to 
and  egress  from  the  petitioner's  residence; 
tliird,  that  the  report  of  the  viewers  does  not 
show  that  ingress  to  or  egress  from  the  resi- 
dence of  the  petitioner  to  a  public  highway 
could  not  be  had  through  land  other  than 
that  of  the  defendant,  with  less  damage  to 
him,  and  "with  greater  convenience  to  the 
public  and  to  the  petitioner;  and,  fourth, 
that  the  report  is  unjust,  and  not  in  con- 
formity with  the  law.  This  motion  was  sus- 
tained on  the  ground  and  for  the  reason 
that  the  report  of  the  viewers  was  unjust, 
but  overruled  in  every  other  respect  The 
petitioner  thereupon  moved  for  an  order  re- 
quiring the  viewers  to  again  view  and  locate 
a  road  and  assess  the  damages,  but  tliis  was 
denied,  and  the  proceeding  dismissed.  The 
matter  was  thereupon  brought  to  the  circuit 
court  by  writ  of  review,  where  the  order  of 
the  county  court  was  reversed,  and  the  cause 
remanded,  with  directions  to  conflrm  the  re- 
port of  the  viewers,  and  order  the  gateway 
located.  From  this  Judgihent  the  defendant 
appeals. 

W.  H.  Holmes,  for  appellant    Oscar  Hay- 
ter,  for  respondent. 

BEAN,  J.  (after  stating  the  facts).  The 
principal  question  on  this  appeal  is  whether 
a  county  court  can  refuse  to  confirm  the  re- 
port of  viewers  ai^olnted'to  assess  damages 
to  a  landowner  in  the  matter  of  the  location 
of  a  road  of  public  easement  on  the  ground 
that,  in  its  opinion,  the  damages  assessed 
are  inadequate,  when  that  fact  does  not  ap- 
pear from  the  face  of  the  report,  but  must 
be  shown  by  evidence  aliunde.  This  same 
question  was  presented  and  decided  In  Fan- 
ning V.  GlUUand,  37  Or.  369,  61  Pac.  t536,  62 
Pac  209,  82  Am.  St  Bep.  758>  and  that  ded- 
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sion  Is  controlling  here.  Tliat,  like  this,  was 
a  proceeding  for  the  location  of  a  road  of 
public  easement  On  the  coming  in  of  the 
report  of  the  viewers  appointed  to  assess 
damages  to  the  lands  over  which  tlie  road 
was  to  I>e  located,  the  landowners  appeared 
and  objected  to  the  confirmation  of  the  re- 
port, and  asked  that  they  be  allowed  to  pro- 
duce evidence  tliat  it  was  unjust.  This  was 
denied,  and  on  appeal  to  this  cowt  the  de- 
cision was  affirmed;  the  court  saying:  "Nor 
do  we  think  that  the  objectors  were  entitled 
to  a  hearing  upon  the  Justice  [Justness]  of 
the  viewers'  report.  That  is  a  matter  to  be 
determined  from  the  report  itself,  and  it 
cannot  I>e  disputed  by  any  method  not  pre- 
scribed by  statute."  The  Fanning  Case  was 
based  on  a  consideration  of  section  4077  of 
Hill's  Ann.  Laws  of  Oregon  of  1892,  but  that 
section  was  subsequently  embodied  in  the 
road  law  of  1903,  without  amendment  or 
cliange,  so  far  as  the  question  involved  is 
concerned,  and  therefore  must  receive  the 
same  construction.  A  significant  fact  in 
this  connection  is  that  by  the  act  of  1903, 
the  Legislature  provided  or  attempted  to 
provide  for  an  appeal  to  the  county  court 
from  the  assessment  of  damages  by  the  road 
viewers  in  the  location  of  a  public  county 
road,  but  omitted  to  do  so  in  roads  of  pub- 
lic easement,  thus  indicating  an  intention  not 
to  disturb  in  that  class  of  cases  the  rule 
laid  down  in  the  Fanning  Case. 

Objection  is  made  to  the  sufficiency  of  the 
petition  for  the  location  o(  the  road,  because 
it  is  said  that  it  does  not  appear  that  the 
premised  of  the  petitioner  are  not  accessible 
from  some  public  thoroughfare,  or  that  the 
gateway  petitioned  for  is  on  the  most  ac- 
cessible or  desirable  route.  The  petition 
conforms  to  the  requirements  of  the.  statute. 
It*  describes  the  location  of  the  residence  of 
the  petitioner,  states  that  such  residence  is 
not  reached  by  any  convenient  public  road 
heretofore  iHH>vided  for  by  law,  and  that  it 
is  necessary  that  the  public  and  the  petition- 
er should  have  Ingress  to  and  egress  from 
the  residence  of  such  petitioner,  described 
the  route  of  the  proposed  road,  the  land  over 
which  it  is  to  be  located,  and  the  ownership 
of  such  land.  This  Is  as  much  as  the  stat- 
ute requires,  and  is  sufficient.  Section  20^ 
Laws  1903,  p.  269;  Towns  v.  Klamath  Coun- 
ty^ 33  Or.  225,  53  Pac.  604.  Nor  is  it  neces- 
sary that  the  report  of  the  viewers  show 
that  the  road  located  by  them  is  on  the  most 
accessible  or  desirable  route.  They  are  re- 
quired by  law  40  locate  a  road  "so  as  to  do 
the  least  damage,"  and  this  fact  appears 
from  the  report. 

Judgment  affirmed. 
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(S3  Oolo.  527) 

HERR  T.  ORADEN. 
(Supreme  Court  of  Colorado.   June  5,  190S.) 

Taxation  —  Saixs   fob   Taxes  — Notice   or 
Sale — Affidavit  of  Publication  —  Pboof 
OF  Making  and  Depositing  with  County 
CiiERK— Parol    Evidence— Admissibilitt. 
While  the  fact  of  the  publication  of  notice 
of  a  tax  sale  can  be  proved  only  by  the  affidavit 
provided  in  the  statute,  and  while  the  absence 
of  such  affidavit  and  notice  from  the  office  of 
the  county  clerk  may  be'  sufficient  to  overcome 
the  prima  facie  presumption  furnished  by   the 
tax  deed  that  such  proof  was  made,  yet  that 
such  affidavit  was  made  and  deposited  in  the 
office  of  the  clerk  in  compliance  with  the  stat- 
ute (Mills'  Ann.  St.  |  3S85)  may  be  established 
by  parol  testimony. 

[Ed.  Note. — For  cases  in  point,  see  toL  45^ 
Cent.  Dig.  Taxation,  |  1342.] 

Appeal  from  District  Court,  La  Plata  Chan- 
ty;  James  L.  Russell,  Judge. 

Action  by  Cyrus  G.  Graden  against  Charles 
BL  .Herr.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

F.  C.  Perkins,  for  appellant  Reese  Mc- 
Oloskey  and  W.  A.  Reese,  for  appellee. 

GODDARD,  J.  This  Is  an  action  brought 
by  appellee  (plaintiff  below)  to  cancel  a  tax 
deed  upon  the  grounds,  first,  that  the  tax 
deed  Is  void  on  its  face;  second,  because  the 
affidavit  of  the  publication  of  notice  of  the 
tax  sale  was  not  made  and  deposited  with 
the  county  clerk,  as  required  by  section  3885, 
Mills'  Ann.  St 

1.  The  first  ground  is  tmtenable.  The  deed 
Is  substantially  lu  the  form  provided  by  the 
statute,  and  we  do  not  think  the  defect  relied 
on  affects  its  ralldlty. 

2.  It  appears  from  the  evidence  that  the 
county  clerk  was  unable,  after  making  such 
a  search  among  the  papers  in  his  office  as 
the  trial  court  deemed  sufficient,  to  find  the 
affidavit  of  publication  of  the  notice  of  the 
tax  sale  which  the  statute  provides  shall  be 
transmitted  to  the  treasurer,  and  by  him  de- 
posited with  the  county  clerk.  The  appellant 
(defendant  below)  offered  to  prove  by  Mr. 
Wall,  who  was  treasurer  at  the  tlihe  of  the 
sale,  and  his  deputy,  that  an  affidavit  in  con- 
formity with  the  statute  was  made  by  the 
publisher  of  the  paper  la  which  the  notice 
of  the  sale  was  published,  and  that  he  de- 
posited the  same  with  the  county  clerk. 
The  trial  court  excluded  this  testimony. 
While  it  Is  well  settled  that  the  fact  of  the 
publication  of  notice  of  a  tax  sale  can  be 
proved  only  by  the  affidavit  provided  in  the 
statute,  and  unless  so  proved  the  sale  Is  void, 
and  the  absence  of  such  affidavit  and  notice 
from  the  office  of  the  county  clerk  may  be 
sufficient  to  overcome  the  prima  facie  pre- 
sumption furnished  by  the  tax  deed  that  sncb 
proof  was  made,  nevertheless,  if  the  neces- 
sary affidavit  was  made  and  deposited  in 
compliance  with  the  requirements  of  the  stat- 
ute, this  fact  may  be  established  by  satis- 
factory parol  testimony.  The  ultimate  and 
controlling  fact  to  be  determined  is,  was  the 
uoUce  of  the  tax  sale  proved  as  the  law 


requires,  and  was  this  proof  placed  in  the 
designated  depository?  What  we  decide  is 
that  the  mere  fact  that  the  affidavit  and  no- 
tice was  not  found  in  the  office  of  the  county 
clerk  is  not  conclusive  of  this  question,  but 
that  parol  evidence  may  be  resorted  to,  to 
ascertain  whether  the  proof  was  originally 
made  and  deposited  as  the  statute  requires. 
Our  conclusion  is  that  the  evidence  offered 
was  admissible,  and  that  the  trial  court  erred 
in  excluding  it  This  conclusion  in  no  way 
contravenes  the  former  rulings  of  this  court 
that  the  proof  of  the  publication  of  a  tax 
sale  can  only  be  made  in  the  manner  pro- 
Tided  by  the  statute. 

The  Judgment  is  reversed. 

Reversed. 


GABBEET,  a  J. 
cnr. 


and  BAILET,  J,,  ooD- 


(33  Colo.  509) 

PATRICK  et  al.  t.  MORROW. 
(Supreme  Oiurt  of  O>lorado.     June  5,  1905.) 

1.  CoNTBACTS— Deed    of   Trust— Agbbeuent 

TO     EXECUTK— CONSIDEBATION  — ATTOBNETS' 

Sebvices. 

Where  defendant,  as  a  part  of  a  contract 
employing  plaintiffs  to  secure  a  divorce  for  her, 
agreed,  in  case  plaintiffs  were  successful  in 
vesting  in  her  the  title  to  certain  real  estate,  to 
execute  to  them  a  deed  of  trust  thereon  to  se- 
cure payment  of  a  note  given  for  professional 
services,  in  lieu  of  a  chattel  mortgage,  the  serv- 
ices to  be  rendered  by  plaintiffs  constituted  a 
sufficient  consideration  for  defendant's  agree- 
ment to  execute  such  deed  of  trust. . 

2.  Same— Married  Women— Capacitt. 

A  married  woman  had  legal  capacity  to 
agree  to  execute  a  deed  of  trust  on  certain 
lands  to  secure  plaintiffs  for  their  fees  in  cer- 
tain divorce  proceedings  to  be  brought  by  her, 
in  case  plaintiffs  were  successful  in  vesting  the 
title  to  such  land  in  her  as  a  part  of  such  liti- 
gation, 

[Ed.  Note. — For  cases  in  point  see  vol.  26, 
Ont  Dig.  Husband  and  Wife,  |  722.] 

8.  Same— Equitable  Lien— Attachment. 

Where  a  married  woman  contracted  to  ex- 
ecute a  deed  of  trust  on  certain  land  to  secure 
plaintiffs'  fees  in  divorce  proceedings  brought 
by  her  in  case  plaintiffs  succeeded  in  vesting 
the  title  to  the  property  in  her  in  such  litiga- 
tion, such  contract  constituted  an  equitable 
lien  on  the  property,  which  attached  thereto 
when  the  title  became  vested  in  her  by  the  de- 
cree in  such  proceedings. 
4.  Same— Homestead. 

Under  Mills'  Ann.  St  |  2137,  providing 
that  "nothing  in  this  act  [homestead]  shall  be 
construed  to  prevent  the  owner  of  any  home- 
stead from  voluntarily  mortgaging  the  same,'* 
where  a  married  woman  agreed  to  execute  a  deed 
of  trust  on  certain  land  to  secure  attorneys'  fees 
in  case  her  attorneys  succeeded  in  vesting  fhe 
title  to  the  land  in  her,  and  on  their  succeeding 
she  refused  to  execute  the  deed,  and  bad  the 
word  "homestead"  entered  in  the  margin  of  the 
record  of  the  decree  in  the  clerk  and  recorder's 
office,  such  entry  did  not  invalidate  tlie  equi- 
table lien  acquired  by  the  attorneys  against  the 
land. 

Error  to  District  Court;  Pneblo  County; 
N.  Walter  Dixon,  Judge. 
Action  by  George  F.  Patrick  and  another 

against  Kate  Morrow.    From  a  decree  la 
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favor  of  plaintiffs  for  less  'than  the  relief 
demanded,   they  bring  error.    Reversed. 

O.  S.  Essex,  for  plaintiffs  In  error. 

MAXWELL,  .T.  Under  a  stipulation  this 
cause  was  submitted  to  the  trial  Judge  upon 
an  agreed  statement  of  facts,  from  which 
the  facts  pertinent  to  a  determination  of 
this  appeal  are:  Plaintiffs,  who  were  co- 
partners In  the  practice  of  law,  were  em- 
ployed by  defendant  to  prosecute  an  action 
against  her  husband  for  divorce  and  ali- 
mony, and  to  procure,  if  possible,  a  decree 
vesting  In  her  the  title  to  certain  lots  In 
the  city  of  Pueblo.  The  agreed  compensa- 
tion which  plaintiffs  were  to  receive  for 
their  services  was  !|!1.tO,  for  which  amount 
defendant  gave  to  them  her  promissory  note 
secured  by  a  chattel  mortgage  upon  certain 
live  stock.  At  the  date  the  note  and  chat- 
tel mortgage  were  given  a  written  Instru- 
ment was  executed  between  the  parties.  In 
and  by  which  defendant.  In  substance, 
agreed  that.  In  the  event  that  title  to  the 
lots  should  be  vested  In  her  by  the  decree 
In  the  divorce  proceedings.  In  lieu  of  the 
chattel  mortgage  above  noted  she  would 
give  the  plaintiffs  a  deed  of  trust  upon  tlie 
lots  as  security  for  the  payment  of  the  note 
given  for  professional  ser^-ices.  A  suit  In 
the  district  court  of  Pueblo  county  con- 
ducted by  plaintiffs  In  error  resulted,  July 
29,  1805,  in  a  decree  of  divorce,  and  vested 
in  the  defendant  herein  the  title  to  the 
property  above  described.  The  defendant 
failed  to  pay  such  promissory  note  except 
the  sum  of  ?27.  The  security  of  the  chat- 
tel mortgage  proved  to  be  worthless.  De- 
fendant is  insolvent.  The  decree  In  the  di- 
vorce proceedings  was  filed  in  the  office  of 
the  clerk  and  recorder  l-'ebruary  19,  1897, 
and  March  24,  1897,  defendant  caused  to  be 
entered  on  the  margin  of  the  record  of  such 
decree  the  word  "Homestead.'i  The  value 
of  the  property  Involved  does  not  exceed 
the  sum  of  $2,000.  Prayer  was  for  Judg- 
ment for  the  amount  of  the  note  and  In- 
terest, and  that  such  Judgment  be  decreed 
to  be  a  lien  upon  the  real  estate  descrlbeu 
In  the  decree,  relating  back  to  the  date 
of  the  decree.  The  court  found  that  the  de- 
fendant was  Indebted  to  the  plulutiffs  In 
the  sum  of  $172.50,  and  rendered  Judgment 
against  her  for  that  amount,  and  further 
found  that  plaintiffs  were  not  entitled  to 
the  lien  prayed  for  In  their  complaint. 

The  contract  above  set  forth  was  executed 
contemporaneously  with  the  contract  of  em- 
ployment, was  a  part  thereof,  related  to 
the  same  subject-matter,  and  Is  supported 
by   a   sufficient  consideration,   to   wit,   the 


services  to  be  rendered  by  plaintiffs  In  er- 
ror; which  services  having  been  fully  per- 
formed, renders  It  enforceable.  The  legal 
capacity  of  defendant  In  error  to  enter  Into 
the  contract  cannot  be  successfully  question- 
ed. Rose  V.  Otis,  18  Colo.  59,  31  Pac.  493, 
and  ca.se3  cited.  The  contract  under  con- 
sideration constituted  an  equitable  mort- 
gage or  lien  upon  the  property  therein  de- 
scribed, and,  although  the  title  to  the  prop- 
erty was  not  In  the  defendant  In  error  at 
the  date  of  the  contract,  the  lien  of  such 
equitable  mortgage  attached  when  th4  title 
became  vested  In  her  by  the  decree  of  the 
court  In  the  divorce  proceedings.  In  dis- 
cussing this  subject  In  Mitchell  v.  Winslow, 
2  Story,  038*.  044,  Fed.  Cas.  No.  9,673,  Mr. 
Justice  Story  says:  "It  seems  to  me  a  clear 
result  of  all  the  authorities  that  whenever 
the  parties,  by  their  contract.  Intended  to  cre- 
ate a  positive  lien  or  charge  either  upon  real 
or  personal  property,  whether  then  owned  by 
the  assignor  or  contractor  or  not,  or,  if  per- 
sonal property,  whether  it  is  then  In  esse  or 
not,,  it  attaches  In  e<iuity  as  a  lien  or  charge 
upon  the  particular  proi)erty,  as  soon  as  the 
a.s8lgnor  or  contractor  acquires  the  title 
thereto,  against  the  latter  and  all  persons  as- 
serting title  thereto."  And  In  Jones  On  Llen», 
§  42,  It  Is  said:  "Whenever  a  positive  lieu 
or  charge  Is  Intended  to  be  created  upon  real 
or  personal  property  not  In  existence  or  not 
owned  by  the  person  who  grants  the  lien, 
the  contract  attaclies  in  equity  as  a  lien  or 
charge  upon  the  particular  property  as  soon 
as  he  acquires  title  and  possession  of  the 
same."  The  entry  of  the  word  "homestead" 
on  the  margin  of  the  record  of  the  divorce 
decree  In  the  clerk  and  recorder's  office  some 
2U  months  after  the  rendition  of  the  decree 
did  not  In  any  maimer  affect  the  equity  of 
the  lien  or  mortgage  of  plaintiffs  In  error. 
Section  2137.  Mills'  Ann.  St..  provides: 
"Nothing  in  this  act  [homestead]  shall  be 
construed  to  prevent  the  owner  and  oc- 
cupier of  any  homestead  from  voluntarily 
mortgaging  the  same."  Our  conclusions  are 
that  defendant  in  error  was  legally  capac- 
itated to  enter  Into  the  contract:  that  it 
was  based  up'on  a  sufficient  consideration; 
that  It  constituted  an  equitable  mortgage 
or  lleri  upon  the  property  therein  described, 
which  attached  the  moment  the  decree  was 
rendered;  and  "that  such  mortgage  or  lien 
was  not  affected  by  the  homestead  claim. 
Tile  Judgment  will  be  reversed,  with  direc- 
tions to  the  court  below  to  enter  a  Judgment 
according  to  this  opinion. 
Reversed. 

The  CHIEF  JUSTICE  and  GUNTER,  J., 
concui-rlng. 
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(33  Colo.  476) 

ELDER  ▼.  BOARD  OF  COUNTY  COM'RS 
OF  CHAFFEE  COUNTY. 

(Supreme  Court  of  Colorado.     June  5,  1905.) 

1.  Taxation— Void  Assessment  —  Pitbchasis 
—  Rights  of  Pubchaseb  —  Recovery  of 
MoNEX  Paid. 

Mills'  Ann.  St.  {  3776,  provides  that  when, 
by  a  mistake  or  wrongful  act  of  the  treasurer, 
clerk,  or  assessor,  or  from  double  assessment, 
land  has  been  sold  on  which  no  tax  was  due, 
the  county  shall  pay  the  purchaser  the  amount 
of  principal  and  interest.  Held,  that  the  coun- 
ty IS  not  liable  to  refund  to  a  purchaser  in  an 
action  by  him  unless  the  property  sold  was  not 
taxable,  or  where,  by  reason  of  a  double  assess- 
ment,  the  property  tax  was  not  due;  and  the 
fact  that  a  certificate  had  been  declared  void 
on  the  ground  that  the  assessor  had  valued,  as- 
sessed, and  returned  the  property  en  masse 
without  classifying  the  same  in  separate  tracts, 
though  they  were  not  contiguous,  and  that  the 
premises  were  sold  for  personal  property  taxes, 
did  not  warrant  a  recovery  in  an  action  by  the 
purchaser  against  the  county. 

[Bid.  Note. — For  cases  in  point,  see  yoL  45, 
Cent.  Dig.  Taxation,  §§  162^  1023.] 

2.  Same— Suit  fob  Redemption— Refundino 
Moneys  to  Pubchaseb. 

•  Where,  in  a  suit  by  a  landowner  for  the 
cancellation  of  a  tax  certificate  and  tor  redemp- 
tion, it  appeared  that  the  certificate  was  void 
because  the  assessor  had  valued,  assessed,  and 
returned  .the  property  en  masse  without  classi- 
fying the  same  in  separate  tracts,  though  the 
lands  were  not  contiguous,  and  that  the  prem- 
ises were  sold  for  personal  property  taxes,  the 
court  should,  as  a  condition  precedent  to  can- 
cellation, require  plaintiff  to  pay  the  purchaser 
the  moneys  paid  out  by  him  at  the  tax  sale  and 
moneys  thereafter  paid  as  taxes,  together  with 
interest  and  penalties  prescribed  by  statute. 

[Ed.  Note.— For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  §§  1431-1435.] 

3.  Same  —  Ebsoneods  Assessment  of  Per- 
sonal Pbopebty  Tax— Sai,e  of  Real  Es- 

TJITE. 

Where  county  commissioners  erroneously 
charged  personal  tax  on  real  estate,  and  the 
treasurer  sold  the  real  estate,  the  commission- 
ers should  refund  the  amount  of  such  taxes  to 
the  purchaser. 

Appeal  from  District  Court,  Chaffee  Coun- 
ty;  Morton  S.  Bailey,  Judge. 

Action  by  George  R.  Elder,  as  executor, 
against  the  board  of  county  commissioners 
of  the  county  of  Chaffee.  From  a  Judgment 
In  favor  of  defendant,  plaintiff  appeals.-  Af- 
firmed. 

George  R.  Elder,  for  appellant  Q.  K. 
Hartenstein,  for  appellee. 

STEELE,  J.  Action  was  brought  under 
section  3776,  Mills'  Ann.  St.,  which  Is  as 
follows:  "When  by  mistake  or  wrongful  act 
of  the  treasurer,  clerk  or  assessor,  or  from 
double  assessment,  land  has  been  sold  on 
which  no  tax  was  due  at  the  time,  the  coun- 
ty shall  hold  the  purchaser  harmless  by  pay- 
ing htm  the  amount  of  principal,  and  Inter- 
est at  the  rate  of  twenty-five  per  cent,  per 
annum;  and  the  treasurer,  clerk  or  assessor, 
as  the  case  may  be,  and  his  sureties  on  hia 
official  bond,  shall  be  liable  to  the  county  for 
all  losses  sustained  by  the  county  from  sales 


made  Ibrough  the  [their]  mistake  or  miscon- 
duct" Some  time  prior  to  the  filing  of  the 
complaint,  Perley  Dodge  bought  at  tax  sale 
certain  lands  in  the  county  of  Ohaffee,  and, 
having  paid  the  subsequent  taxes  thereon,  a 
certificate  of  purchase  was  issued  to  him  on 
the  3d  of  December,  1894,  by  the  county 
treasurer  of  Chaffee  county.  A  suit  was 
brought  by  the  owners  of  the  land  in  the 
district  court  for  the  purpose  of  having  the 
certificate  of  tax  sale  canceled,  praying  that 
the  plaintiffs  be  allowed  to  redeem  the  land, 
and  that  the  treasurer  of  the  county  be  en- 
joined from  delivering  a  deed  therefor.  The 
court  rendered  a  judgment  declaring  the  tax 
certificate  void  and  granting  the  injuncticm. 
This  suit  is  brought  to  recover  the  amount 
paid  at  the  tax  sale,  with  legal  interest  since 
1894,  for  the  amount  of  subsequent  taxes 
paid,  and  for  $150  attorney's  fees.  An 
amendment  to  the  complaint  was  filed,  set- 
ting forth  and  alleging  that  there  was  no 
legal  lien  for  tax  purposes  upon  the  property 
at  the  time  of  the  issuance  of  the  certifi- 
cates, and  that  at  the  time  of  the  sale  there 
was  no  tax  due  upon  said  property  by  which 
the  same  could  be  legally  sold  to  plaintiff's 
decedent  The  court  sustained  a  general  de- 
murrer to  the  complaint,  and  the  cause  -was 
dismissed,  and  judgment  rendered  for  the 
defendant.  From  the  Judgment  the  plaintiff 
appealed  to  the  Court  of  Appeals. 

We  are  of  opinion  that  the  demurrer  was 
properly  sustained.  The  section  which  re- 
quires the  county  commissioners  to  hold 
harmless  these  purchasers  at  tax  sale,  we 
think,  does  not  include  those  sal^s,  although 
iTold,  of  taxable  property;  and  that  the 
plaintiff's  remedy  is  to  have,  in  any  suit 
brought  by  the  owners  of  the  property  to 
redeem,  the  court  fix,  as  a  condition  to  the 
setting  aside  of  the  tax  certificate,  that  the 
plaintiff  be  required  to  refund  to  the  pur- 
chaser of  the  tax  certificate  the  amount  paid 
by  him,  with  legal  Interest.  Counsel  have 
cited  the  case  of  Hurd  v.  Hamill,  10  Colo. 
174,  14  Pac.  126,  wherein  it  was  held  that 
this  section  (3776)  authorized  recovery  from 
the  county  of  moneys  paid  at  tax  sales  and 
costs  and  expenses  incurred  in  defending  a 
suit  against  the  certificate.  We  cannot  as- 
certain the  status  of  the  premises  which  in 
that  case  were  sold  for  taxes.  It  is  stated 
In  the  opinion  that  it  is  conceded  that  the 
assessment  of  the  Cushman  property  was 
void  by  reason  of  an  error  of  the  assessor 
in  making  an  assessment  ot  the  same  in 
1876.  This  case  is  authority  for  holding 
that  when  an  assessment  Is  void,  and  the 
property  is  subsequently  sold  at  tax  sale, 
the  purchaser  of  the  tax  certificate  may  re- 
cover from  the  county  the  amount  paid  by 
him,  together  with  interest  at  the  rate  of 
25  per  cent,  per  annum.  But  we  do  not  un- 
derstand from  the  reading  of  that  case  that 
every  assessment  which  may  be  held  void 
burdens  the  county  to  the  extent  of  requir- 
ing it  to  refund  to  the  purchaser  at  the  tax 
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sale  the  amotmt  of  money  paid.  But  wheth- 
er that  case  was  decided  upon  the  theory 
that  the  statute  contemplated  the  repayment 
by  the  county  commissioners  to  the  pur- 
chaser of  tax  •  certificates  -whenever  the  as- 
sessment for  any  reason  was  held  void  or 
not,  we  are  now  of  opinion  that  the  county 
Is  not  required  to  refund  to  a  purchaser  at 
a  tax  sale  the  money  paid  at  such  sale,  un- 
less it  appears  that  the  property  sold  was 
not  taxable  property,  or  that  by  reason  of 
a  double  assessment  of  the  property  the  tax 
was  not  due  The  pturchasers  of  tax  certifi- 
cates are  abundantly  protected.  If  the  prop- 
erty is  not  redeemed,  a  tax  deed  issues,  and 
after  the  expiration  of  the  time  fixed  by  the 
statute  the  title  obtained  at  tax  sale  ripens 
Into  a  perfect  title.  .  If  the  redemption  Is 
sought  before  the  Issuance  of  the  tax  deed, 
the  statute  requires  that  the  court  shall  can- 
cel the  certificate,  and  permit  the  party  to 
redeem  only  on  condition  that  he  pay  to  the 
purchaser  at  tax  sale  bis  money,  together 
with  Interest  and  penalties.  And  we  have 
held  in  the  case  of  Oharlton  y.  Kelly,  24 
Colo.  278,  60  Pac.  1042,  and  Pueblo  Realty 
Trust  Co.  T.  Tate  (Colo.  Sup.)  75  Pac.  402, 
that  after  the  tax  deed  is  Issued  the  court 
should  set  aside  the  tax  deed  and  quiet  the 
title  to  the  property  only  on  condition  that 
the  owners  pay  to  th6  tax-sale  purchaser  the 
same  interest  and  penalties  as  those  pre- 
scribed for  redemption  before  the  issuance  of 
the  deed. 

It  appears  In  this  complaint  that  the  rea- 
son the  court  declared  the  tiax  certificate 
void  was  that  the  assessor  had  valued,  as- 
sessed, and  returned  said  property  en  masse, 
without  classifying  the  same  in  separate 
tracts  and  parcels;  that  said  tracts  and  par- 
cels of  land  were  not  adjoining  and  con- 
tiguous; and  that  said  premises  were  sold 
for  certain  personal  property  tax  assessed 
against  the  owner  of  the  property  for  the 
year  1893.  It  appears,  therefore,  that  the 
property  mentioned  was  taxable  property. 
At  least,  there  being  no  allegation  that  It 
was  not  taxable  property,  we  shall  presume 
that  it  was  taxable  property;  and  the  al- 
legation in  the  amended  answer  that  there 
was  no  tax  legally  due  upon  the  premises 
must  be  held  to  mean  that  there  was  no 
tax  due  upon  the  premises  because  the  as- 
sessor bad  assessed  noncontiguous  lands  en 
masse,  and  because  the  property  was  sold 
to  pay  a  personal  tax.  It  has  been  held  by 
this  court  that  the  personal  tax  is  not  to 
tte  refunded  in  suits  of  this  character,  and 
we  know  of  no  reason  why  the  county  should 
he  required  to  refund  to  the  purchaser  at  a 
tax  sale  the'  amount  of  subsequent  taxes 
paid  by  him,  unless  it  appears  that  the 
property  at  the  time  of  the  sale  and  at  the 
time  he  paid  the  subsequent  taxes  was  not 
taxable.  In  the  suit  brought  by  the  owners 
of  this  property  to  redeem  from  the  tax  sale 
the  court  should,  as  a  condition  precedent  to 
setting  aside  the  tax  certificate^   have  re- 


quired the  plalntiiT  to  pay  to  the  purchaser 
of  the  tax  certificate  the  moneys  paid  out 
by  him  at  the  tax  sale  and  the  moneys  paid 
by  him  subsequent  to  the  tax  sale  as  taxes 
upon  the  premises,  together  with  the  Interest 
and  penalties  prescribed  by  statute.  And  if 
the  county  commissioners  have  erroneously 
charged  personal  tax  upon  real  estate,  and 
the  treasurer  of  the  county  has  sold  the  real 
estate  to  pay  the  personal  tax,  the  county 
commissioners  should  refund  to  such  pur- 
chaser the  amount  of  taxes  on  the  personal 
estate. 

We  think  the  demurrer  was  properly  sus- 
tained, and  the  judgment  will  be  affirmed. 

The  CHIEF  JUSTICE  and  CAMPBELL, 
X,  concur. 


(33  Colo.  M4) 
PEOPLE  ez  rel.  SAUNIER  ▼.  STRATTON 

etal. 
(Supreme  Court  of  Colorado.    June  6,  1906.) 

1.  Qno  Wabra^to — Bitrden  of  Proof. 

In  quo  warranto  aRainst  peraons  claimlni; 
to  have  lieen  elected  officers  of  a  town,  the  bur- 
den is  on  defendants  to  prove  all  facts  necessary 
to  establish  their  title  to  the  offices  in  question. 

2.  Towns— Incorpokation — Petition  —  Com- 
petency OF  SlONERS. 

Under  2  Mills'  Ann.  St  f  4364,  requirioK 
petitions  for  the  incorporation  of  a  town  to  t>e 
signed  by  30  electors  owning  land  and  residing 
in  the  territory  sought  to  be  incorporated,  per- 
sons who  moved  into  the  territory  temporarily, 
merely  for  the  purpose  of  signing  Uie  petition, 
and  persons  who  were  granted  land  solely  to 
qnalify  them  as  signers  and  as  a  reward  for 
signing,  were  not  bona  fide  electors  and  land- 
owners, and  not  qualified  as  signers. 
S.  Same— LxQAiiTT  of  Ikoobporation— Pbo  • 

CEDURE. 

Quo  warranto  against  persons  claiming  to 
be  officers  of  a  town  is  the  proper  proceeding  to 
test  tiie  validity  of  the  incorporation  of  the 
town,  and  the  town  is  not  a  necessary  party. 

Error  to  District  Court,  Logan  County;  B. 
E.  Armour,  Judge. 

Quo  warranto  by  the  people,  on  relation  of 
one  Saunter,  against  A.  O.  Stratton  and  oth- 
ers. There  was  Judgment  for  respondents, 
and  relator  brings  error.    Reversed. 

'  S.  A.  Burke  and  S.  E.  Naugle,  for  plaintlft 
in  error.  McConley  &  Burke,  for  defendants 
in  error. 

STEELE,  J.  Information,  in  the  nature  of 
a  quo  warranto,  was.  filed  by  the  district  at- 
torney of  the  Thirteenth  Judicial  District 
against  certain  persons  claiming  to  be  offi- 
cers of  the  town  of  Atwood,  in  the  county  of 
Logan,  praying  for  Judgment  of  ouster,  and 
that  certain  incorporation  proceedings  be  de- 
clared null  and  void.  The  alleged  municipal- 
ity of  which  the  defendants  claim  to  be  offi- 
cers was  not  made  a  party.  Judgment  was 
rendered  dismissing  the  action,  and  the  case 
is  brought  here  for  review  by  the  people. 

A  petition  signed  by  more  than  30  persons 
was  presented  to  the  county  court  of  Logan 
county.    The  petition,  as  to  form,  is  in  com' 
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pllance  with  section  4364,  2  Mills'  Ann.  St. 
Commissioners  were  duly  appointed,  and  an 
election  held.  A  majority  of  the  votes  cast 
were  In  favor  of  Incorporation  of  the  town  of 
Atwood.  An  election  was  thereafter  held, 
and  the  defendants  in  error  received  a  ma- 
jority of  the  votes  cast.  The  burden  was 
upon  the  defendants,  and  they  werfe  requir- 
ed to  allege  and  proVe  all  facts  necessary  to 
establish  their  title  to  the  offices  in  question. 
People  V.  Owers,  29  Colo.  533,  09  Pac.  515. 

It  was  charged  in  the  informiltion  that  the 
petition  filed  in  the  county  court  was  not 
signed  by  30  electors  who  were  landowners 
and  residents  within  the  territory  sought  to 
be  Incorporated;  that,  although  the  petition 
was  signed  by  35  persons,  certain  of  those 
whose  names  were  signed  did  not  reside 
within  the  territory;  that  others  whose 
names  appeared  thereon  were  induced  to 
sign  the  petition  by  promises  of  money  and 
other  things  of  value,  and  that  others  were 
given  land  within  the  terrltorj-  as  a  reward 
for  signing  the  petition.  The  information 
sets  out  the  names  of  those  who,  it  is  alleg- 
ed, were  not  residents,  those  who  were  indu- 
ced to  sign  by  promises,  and  tliose  who  re- 
ceived laud.  To  meet  the  allegations  of  the 
Information,  the  defendants  produced  two 
witnesses.  One  testified  that  33  of  the  per- 
sons were,  at  the  time  of  the  signing  of  the 
petition,  qualified  electors  within  the  terri- 
tory and  landowners  therein;  the  other  cor- 
roborated the  first  witness  as  to  a  few  of  the 
signers  of  the  petition.  There  was  no  at- 
tempt made  to  contradict  the  testimony  of 
the  numerous  witnesses  for  the  plaintift  that 
many  of  the  signers  of  the  petition  moved  to 
the  territory  sought  to  be  incorporated  for 
the  sole  purpose  of  qualifying  themselves  as 
signers  of  the  petition,  and  that  such  resi- 
dence was  temporary  only;  that  many  oth- 
ers of  the  petitioners  were  Induced  to  sign 
the  petition  by  promises  of  reward,  and  that 
others  signed  the  petition  in  consideration  of 
money  paid,  provisions  furnished,  and  land 
deeded.  The  records  of  the  county  of  Lo- 
gan show  that,  a  few  days  prior  to  the  filing 
of  the  petition,  about  20  of  the  petitioners, 
were  grantees  of  lots  by  quitclaim  deeds, 
the  deeds  bearing  the  same  date  and  being 
nearly  all  recorded  on  the  same  day;  and,  if 
the  abstract  is  an  accurate  copy  from  the 
records,  the  deeds  were  recorded  substantial- 
ly in  the  order  in  which  the  names  appear 
upon  the  petition.  Some  of  the  petitioners 
who  moved  into  the  territory  of  the  pro- 
posed town  about  the  time  the  petition  was 
being  circulated  removed  therefrom  after  the 
election.  Authorities  are  cited  holding  that 
"donations  made  In  aid  of  public  enterprises, . 
such  as  the  removal  of  county  seats,  the  loca- 
tion of  public  institutions  and  institutions 
of  learning,  and  the  like,  are  not  bribery  nor 
official  corruption."  And  It  was  probably  up- 
on the  authority  of  such  cases  that  the  court 
based  its  judgment  dismissing  the  action. 
In  so  doing,  we  think  the  court  has  errone- 


ously applied  the  law  to  the  facts.  It  wa? 
Intended  by  the  Legislature  to  permit  3t 
bona  fide  qualified  electors  and  landowners 
to  initiate  proceedings  for  incorporation.  The 
petitioners  who  moved  into  the  limits  of  the 
proposed  town  for  temporary  purposes  only, 
and  solely  for  the  purpose  of  participating  in 
the  election,  were  not  bona  fide  residents, 
and  were'  not  entitled  to  sign  the  petition. 
One  cannot  acquire  the  right  to  vote  in  this 
state  by  a  sojourn  here  for  business  or  pleas- 
ure, however  long,  without  abandoning  his 
former  domicile.  There  must  not  only  be  a 
pei'sonal  presence  here  for  the  requisite  time, 
but  a  concurrence  therewith  of  an  Intention 
to  make  the  place  of  inhabitancy  the  true 
home.  Parsons  v.  People,  30  Colo.  388,  7 
Pac.  fi89.  Those  of  the  petitioners  who  ac- 
cepted deeds  of  lots  from  those  interested  In 
the  incorporation  as  a  reward  for  signing 
the  petition  were  not  bona  fide  landowners 
within  the  meaning  of  the  statute,  and  were 
not  entitled  to  sign  the  petition.  More  than 
one-half  of  the  petitic^ners  were  not  bona  fide 
electors  and  landowners  within  the  limits 
of  the  proposed  incorporation,  and  it  follows 
that  there  was  not  a  petition  signed  by  the 
requisite  number  presented  to  thB  county 
court,  and  that  the  court  had  no  jurisdiction. 
It  Is  contended  that,  as  the  town  is  not  a 
party  to  the  proceedings,  no  Judgment  bind- 
ing upon  It  can  be  rendered;  that,  the  infor- 
mation being  against  the  officers  of  the  town, 
the  regularity  of  the  Incorporation  cannot 
be  attacked  in  a  suit  in  which  the  town  Is 
not  a  party.  The  great  weight  of  authority 
supports  the  position  taken  by  the  plaintiff 
in  error  In  his  contention  that  the  town  is 
not  a  necessary  party.  It  is  held  that  the 
only  way  in  which  the  regularity  of  the  In- 
corporation can  be  tested  is  by  a  proceeding 
against  the  Individuals  who  claim  to  hold  of- 
fices in  the  town  government,  because  It  Is 
held  that,  when  suit  Is  brought  against  the 
town,  the  town  is  recognized  as  a  municipal- 
lt.v,  and. that  one  cannot,  in  a  suit  In  which 
he  recognizes  the  existence  of  a  town,  ask  to 
have  the  proceedings  by  which  the  town  was 
incorporated  declared  void.  The  rule  Is  that, 
"if  the  Information  be  for  usurping  a  fran- 
chise by  a  corporation.  It  should  be  against 
the  incorporation,  but  If  for  usurping  the 
franchise  to  be  a  corporation,  it  should  be 
against  the  particular  persons  gullt,v  of  usur- 
pation." The  action  In  this  case  being  for 
the  usurpation  of  a  franchise  to  be  a  corpo- 
ration, the  de  facto  town  was  not  a  neces- 
sary party  defendant,  and  the  court  can  and 
should  procee<l  to  render  judgment  of  ouster 
against  the  indlvldiiais  who  are  assuming  to 
exercise  corporate  powers  of  the  town  of 
Atwood.  We  find  authority  for  this  In  2  Dil- 
lon on  Mun.  Corp.  (-Ith  Ed.)  §  894;  17  Am.  & 
Eng.  Enc.  I'l.  &  Pr.  437;  State  v.  Fleming, 
158  Mo.  558,  59  S.  W.  118;  State  v.  Gas  Co., 
18  Ohio  St.  202;  People  v.  City  of  Spring 
Valley.  129  111.  109,  21  N.  B.  843;  People  v. 
Bruennemer,  168  111.  482,  48  N.  E.  43;  State 
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▼.  Urldil,  3T  Neb.  371,  55  N.  W.  1072;  State 
T.  Parker,  25  Minn.  215;  People  ▼.  Carpen- 
ter, 24  N.  Y.  86. 

The  Judgment  Is  reversed,  and  tbe  district 
court  Is  directed  to  enter  a  Judgment  of  oust- 
er." 

THiS  CHIEF  JUSTICE  and  CAMPBEI.L, 
I-  concur. 


(34  Colo.  6«) 

FRISCH  et  al.  r.  ARD  et  al. 
(Supreme  Court  of  Colorado.    June  S,  1905.) 
Error  to  Logan  County  Court 
Action  by  L.   Friscb   and  others  against 
James  Ard  and  others.    There  was  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Writ  dismissed. 

McConley  &  Burke,  for  plalntitTs  in  error. 
Munson  &  Muuson,  for  defendants  in  error. 

BAILEY,  J.  This  action  was  brought  by 
defendants  in  error  to  contest  the  election 
of  plalntifTs  in  error  as  trustees  of  the  town 
of  Atwood. 

In  tbe  matter  of  the  People  ex  rel.  Saunter 
T.  A.  O.  Stratton  et  al.,  81  Pac.  245,  thU 
court  has  Just  determined  that  the  town  of 
Atwood  was  not  legally  incorporated.  There 
being  no  municipality,  of  course  there  can  be 
no  town  trustees,  and  the  election  out  of 
which  this  action  arose  was  a  nullity.  There 
being  no  offices  to  contest  for,  the  writ  of 
error  will  be  dismissed,  and  the  action  re- 
manded with  instructions  to  dismiss  the 
same,  each  party  to  pay  his  own  costs. 

Remanded  with  instructions  to  dismiss. 

OABBERT,  a  J.,  and  OODDARD,  J.,  ««- 
cor. 


(33  C^lo.  629) 

FRAUBACH  ».  FRANK. 
(Supreme  CJourt'of  Colorado.    June  5,  1905.) 

1.  Agency  —  CoNTBACT  Signed  bt  Aoeht— 
PaEsuirpTioN. 

Although  an  agent  executes  an  instrument 
in  his  own  name,  he  will  not  be  personally 
bound  unless  the  language  shows  a  clear  intent 
to  that  effect. 

2.  Same— CowBTRTJCTiow  of  Contbact. 

A  contrnct  provided  that  plaintiff  should 
conTey  to  defendant  all  bis  interest  \A  a  certain 
mill,  and  defendant  agreed  that  if,  acting  for 
himself,  or  as  agent  for  a  named  corporation,  he 
purcha.sed  the  mill  at  a  receiver's  sale  to  be 
held  in  the  future,  he  would  pay  plaintiff  a  cer- 
tain sum  for  his  Interest  in  tbe  mill  it  tbe  pur- 
chase was  made  for  the  corporation.  Held, 
that  the  obligation  was  that  of  the  corporation, 
and  not  that  of  defendant  individually. 

Appeal  from  District  Court,  Arapahoe 
CJounty;   P.  L.  Palmer,  Judge. 

Action  by  Jerome  B.  Frank  against  H.  A. 
Frambach.  From  a  Judgment  for  plaintiff, 
defendant  apeals.    Reversed. 

This  action  was  orisrlnnlly  brought  by  ap- 
pellee  against   appellant  and    the   Cripple 


Creek  Beam  Milling  Company,  and  after- 
wards dismissed  as  to  the  company.  Tbe 
right  to  a  recovery  is  predicated  upon  the  fol- 
lowing agreement: 

"Articles  of  Agreement,  Entered  into  this 
23rd  day  of  July  A.  D.  1S98,  by  and  between 
Jerome  B.  Frank  of  Denver,  Colorado,  party 
of  the  first  part,  and  H.  A.  Frambach  of  Den- 
veh  Colorado,  party  of  the  second  part: 

"Witnesseth:  Tbe  party  of  the  first  part 
agrees  to  convey  to  tbe  party  of  the  second 
part  all  his  Interest  in  and  to  tbe  cyanide 
mill  located  at  Florence,  Colorado,  formerly 
operated  by  the  American  Reduction  Com- 
pany, and  said  party  of  tbe  first  part  further 
agrees  to  use  his  best  influence  to  obtain  oth- 
er interests  in  said  mill  from  tbe  owners 
thereof  at  tbe  lowest  possible  prices  for  the 
benefit  of  the  party  of  tbe  second  part. 

"The  party  of  the  second  part,  acting  for 
himself  or  as  agent  of  Tbe  Oipple  Creek 
Beam  Milling  Company,  agrees  in  the  event 
he  purchases  said  mill  at  the  receiver's  sale 
at  Florence  on  day  of  sale,  to  pay  the  First 
National  Bank  of  Denver,  Colorado,  tbe  obli- 
gations of  the  said  American  Reduction  Ck>m- 
pany,  amounting  to  ten  thousand  ($10,000.00) 
dollars,  and  accrued  interest  and  further  pay 
the  F.  M.  Davis  Iron  Works  Company  the 
amount  of  their  claim  against  the  machinery 
of  the  said  Florence  mill,  amounting  to  be- 
tween five  and  six  thousand  dollars,  and  fur- 
thermore, pay  to  tbe  party  of  the  first  part 
for  his  Interest  in  the  said  mill  and  ma- 
chinery, if  said  purchase  is  made  by  tbe  par- 
ty of  the  second  part  for  The  Cripple  Creek 
Beam  Milling  Company,  the  sum  of  ten  thou- 
sand ($10,000.00)  dollars  and  one  hundred 
thousand  shares  of  the  capital  stock  of  Tbe 
Cripple  Creek  Beam  Milling  Company. 

"It  is  further  agreed  by  and  between  tbe 
said  party  of  tbe  first  part  and  the  said  party 
of  tbe  second  part,  that  in  the  event  of  the 
said  party  of  the  second  part  concluding  to 
purchase  said  Florence  cyanide  mill  for  him- 
self and  not  for  The  Cripple  Creek  Beam 
Milling  Company,  then  the  party  of  the  first- 
part  is  to  receive  a  one-fourth  Interest  In 
tbe  said  mill,  or  any  company  to  be  formed 
to  take  over  Its  title  and  to  operate  the  same; 
said  one-fourth  interest  to  be  full  paid  and 
nonassessable;  title  to  said  one-foiurth  Inter- 
est to  be  conveyed  after  said  other  interests 
are  purchased  as  aforesaid. 

"In  witness  whereof,  the  parties  hereto 
have  hereunto  set  their  hands  and  seals,  tbe 
day  and  year  first  above  written.  Jerome  B. 
Frank.     [Seai.]     H.  A.  Frambach.     [Seal.]" 

The  appellant  purchased  the  mill  at  the 
receiver's  sale  for  the  sum  of  $10,000  for  the 
Cripple  Creek  Beam  Milling  Company.  He 
advanced  tbe  purchase  price,  and  took  the  ti- 
tle in  bis  name  to  secure  its  repayment  by 
tbe  company.  Upon  the  repayment  of  this 
sum  to  him  he  executed  a  deed  for  the  prop- 
erty to  the  company.  The  company  accepted 
the  deed,  took  possession  of  the  mill,  and 
paid  the  First  Natlom^,|a^^jj^i,jlj|i5,B;^ 
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Davis  Iron  Works  Company  the  amounts  due 
them,  In  pursuance  ot  the  agreement.  The 
tourt  below  found  for  the  plaintiff,  and  ren- 
dered judgment  against  the  defendant  for 
$13,000.    The  case  Is  here  on  appeal. 

Teller  &.  Dorsey,  for  appellant  M.  B.  Car- 
penter, for  appellee. 

GODDABD,  J.  (after  stating  the  facts). 
We  think  It  satisfactorily  appears  from  the 
evidence  that  the  appellant  was  the  author- 
ized agent  of  the  company,  and  acted  as  such 
agent  in  the  purchase  of  the  mill.  The  ques- 
tion to  be  determined,  therefore,  is  whether 
this  agreement,  by  its  terms,  imposes  a  per- 
sonal obligation  upon  the  appellant  to  pay 
the  amount  agreed  to  be  paid  the  appellee, 
notwithstanding  the  property  was  so  pur- 
chased. In  other  words,  does  the  language 
used  In  the  agreement,  when  construed  In 
the  light  of  the  surrounding  circumstances, 
ex  vi  termini,  bind  the  appellant,  or  does  it 
obligate  the  company  only  to  pay  to  the  ap- 
pellee the  consideration  mentioned? 

It  is  well  settled  that  an  agent  may  bind 
bis  principal  by  a  written  contract  not  under 
seal,  without  executing  the  same  in  the  name 
of  the  principal,  if,  from  the  whole  instru- 
ment. It  may  be  gathered  that  he  either  acts 
as  agent  or  Intends  to  bind  his  principal.  In 
such  case,  althongh  he  executes  the  instru- 
ment in  his  own  name,  he  will  not  be  per- 
sonally bound  unless  the  language  shows  a 
clear  Intent  to  the-  contrary;  and  the  pre- 
sumption is  that  an  apparent  agent  intends 
to  bind  bis  principal,  and  not  himself.  In 
Stoiy  on  Agency  (9th  Ed.)  §  160a,  the  rule  In 
respect  to  written  contracts  not  under  seal 
Is  sthted  as  follows: ,  "It  is  very  clear  from 
the  authorities  that  it  is  not  Indispensable, 
in  order  to  bind  the  principal,  that  such  a 
contract  should  be  executed  In  the  name  and 
as  the  act  of  the  principal.  It  will  be  sufB- 
clent  if,  upon  the  whole  instrument,  it  can 
be  gathered  from  the  terms  thereof  that  the 
party  describes  himself  and  acts  as  agent, 
and  Intends  thereby  to  bind  the  principal,  and 
not  to  bind  himself."  In  general,  when  a 
person  acts  and  contracts  avowedly  as  the 
agent  of  another,  who  is  known  as  the  prin- 
cipal, his  acts  and  contracts,  within  the  scope 
of  his  authority,  are  considered  the  acts  and 
contracts  of  the  principal,  and  Involve  no 
personal  liability  on  the  part  of  the  agent.  1 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1119;  Whit- 
ney v.  Wyman,  101  U.  S.  392,  25  L.  Ed.  1050; 
Smith  V.  Alexander,  31  Mo.  193;  Rathbon 
V.  Budlong,  15  Johns.  1;  Hall  v.  Hun  toon, 
17  Vt  244,  44  Am.  Dec.  332;  3  Clark  &  Mar- 
shall on  Corps,  p.  1860,  f  615a;  MagUl  v. 
Hinsdale,  6  Conn.  465,  16  Am.  Dec.  70. 

It  appears  from  the  face  of  the  agreement 
under  consideration  that  It  was  contemplated 
and  understood  by  the  appellant  and  appellee 
that  the  former  might  act  In  one  of  two  ca- 
pacities in  purchasing  the  mill — personally  in 
his  own  behalf,  or  as  agent  of  the  Cripple 


Creek  Beam  Milling  Company — and  only  in 
the  event  he  should  act  in  the  representative 
capacity  was  the  appellee  entitled  to  the  com- 
pensation sued  for.  Eliminating  that  part  of 
the  agreement  which  refers  to  the  obligations 
of  the  appellant  in  the  event  that  he  should 
elect  to  purchase  the  mill  for  himself,  there 
remains  a  complete  agreement  in  which  there 
is  a  full  disclosure  of  the  name  of  his  prin- 
cipal, and  the  fact  that  appellant  was  acting 
as  the  agent  of  such  principal,  thus  showing 
the  capacity  in  which  the  promise  was  made, 
and  who  was  Intended  to  be  bound  thereby. 

We  think,  therefore,  that,  when  tested  by 
the  foregoing  rule,  the  agreement  clearly  evi- 
dences the  obligation  of  the  company,  and 
exonerates  the  appellant  from  any  personal 
liability  thereunder,  and  the  court  below 
erred  in  rendering  Judgment  against  him.  In 
this  view  of  the  instrument,  it  becomes  un- 
necessary to  notice  the  objection  urged 
against  its  validity,  as  the  judgment  must 
be  reversed  for  the  reasons  given. 

Beversed. 

GABBERT,  C.  X,  and  B.\ILBT,  J,  concnr. 


CU  Colo.  67) 
MOORE  v.  ANDREWS. 
(Supreme  Court  of  Colorado.     June  5,  1905.) 
Bill  op  E^CEPTiONa— Time  ros  Filino— Ex- 

TBNSION. 

Where  a  bill  of  exceptions  was  not  tender- 
ed within  the  time  fixed  by  an  order  prescribing 
the  time  within  which  it  might  be  tendered,  the 
court  had  no  authority  at  an  ensuing  term  to 
modify  the  order  by  enlarging  the  time  so  fixed. 
[Ed.  Note. — For  cases  in  point,  see  voL  21, 
Cent.  Dig.  Exceptions,  Bill  of,  f  60.] 

Appeal  from  District  Court,  City  and-Conn- 
ty  ot  Denver:  Booth  M.  Malone,  Judge. 

Action  between  Mary  M.  Moore  and  Asahel 
M.  Andrews,  and  from  the  judgment  the  for- 
mer appeals.  On  application  for  rehearing 
on  motion  to  strike  the  bill  of  exceptions. 
Application  denied. 

Stuart  &  Murry,  for  appellant  E.  B.  Mc> 
Gintie,  for  appellee. 

PER  CURIAM.  August  8,  1894,  at  the 
April  term  of  said  district  court,  final  judg- 
ment was  entered  in  this  cause,  and  60  days 
given  appellant  for  tendering  bill  of  excep- 
tions. Through  no  fault  of  appellant  or  her 
counsel,  the  bill  of '  exceptions  was  not  pre- 
pared, and  on  September  29th,  at  the  Sep- 
tember term  of  said  court,  upon  notice  to 
appellee,  an  order  of  court  was  made  en- 
larging the  time  for  tendering  the  bill  of  ex- 
ceptions. Within  such  enlarged  time  the 
bill  of  exceptions  was  tendered,  signed,  and 
sealed.  The  record,  including  the  bill  of  ex- 
ceptions, was  lodged  in  the  Court  of  Ap-- 
peals,  to  which  the  appeal  was  taken  Janu- 
ary 11,  1906.  February  20th  following,  ap- 
pellee moved  to  strike  the  bill  of  exceptions 
from  the  files.    This  motion  was  sustained 
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by  the  Court  of  Appeals,  and  an  application 
for  rehearing  upon  the  motion  to  strike  was 
filed  by  appellant.  This  application  for  a  re- 
bearing  has  come  to  this  court,  with  other 
unfinished  business  from  the  Court,  of  Ap- 
peals. Inyolving,  as  this  application  does, 
an  important  question  of  practice,  we  have 
deemed  it  wise  to  place  our  ruling  thereon 
in  the  form  of  this  opinion. 

The  gist  of  the  facts  is:  At  the  April  term 
the  court  fixed  the  time  within  which  appel- 
lant might  tender  her  bill  of  exceptions.  The 
bill  was  not  tendered  within  the  time  so 
fixed.  At  the  ensuing  September  term  the 
court  modified  the  order  made  at  the  April 
term  by  enlarging  the  time  then  fixed  for 
tendering  the  bill  of  exceptions.  The  court 
had  no  power  to  malte  this  order.  In  Winter 
V.  People,  10  Colo.  App.  510,  51  Pac.  1006,  it 
was  held  that  a  Judge  was  without  power, 
after  the  adjournment  of  the  term  at  which 
an  order  was  made  fixing  a  time  for  tender- 
ing a  bill  of  exceptions,  to  enlarge  the  time 
so  fixed.  To  the  same  effect  is  Van  Duzer  t. 
Towue,  12  Colo.  App.  4,  55  Pac.  13.  Winter 
V.  People,  supra,  was  approved  In  Winter  v. 
People,  27  Colo.  136,  60  Pac.  344.  The  pre- 
cise question  InTOlved  in  the  present  case 
(that  is,  power  of  the  court  at  a  subsequent 
term  to  enlarge  the  time  given  by  the  court 
at  a  previous  term  foe  tendering  the  bill  of 
exceptions,  such  order  at  the  subsequent  term 
being  made  upon  notice,  and  before  the  expi- 
ration of  the  time  fixed  in  the  original  order) 
has  never  been  ruled  by  this  court  This 
exact  question,  however,  has  been  before  our 
Court  of  Appeals  and  ruled  in  Beulah  Marble 
Company  v.  Dixon,  12  Colo.  App.  525,  56  Pac. 
814;  the  court  holding  that  the  statute  had 
not  given  to  the  court  the  power  at  an  ensu- 
ing term  to  make  the  order  here  in  question, 
and  that,  "in  the  absence  of  statute,  neither 
the  court  nor  the  Judge  can  extend  the  time 
for  filing  the  bill  of  exceptions."  The  deci- 
sion of  this  question  in  the  last-mentioned 
case  is  satisfactory  to  us,  and  for  the  rea- 
sons therein  assigned  the  motion  for  a  re- 
hearing upon  the  application  to  strike  the 
bill  of  exceptions  of  appellant  from  the  files 
will  be  denied,  and  the  ruling  of  the  Court  of 
Appeals  striking  the  bill  of  exceptions  from 
the  files  will  be  adhered  to. 

Application  for  rehearing  denied. 

Denied. 

(33  Colo.  SCO)  "^°^™ 

HALIi  T.  NASH  et  al. 

(Supreme  Court  of  C!olorado.     June  5,  1905.) 

1.  cobpobations— minino  claims— leases— 
Rights  of  Stockholdebs — .'Abandonment. 
A  mining  corporation  having  issued  all  of 
its  stock  for  an  assignment  of  a  lease  of  mining 
property,  plaintiff  and  its  other  stockliolders 
agreed  to  pay  tlieir  proportionate  amount  of 
the  operating  expenses,  which  they  did  for  a 
time,  when  plaintiff  and  others  refused  to  pay 
more.  A  meeting  was  called,  at  which  the 
president's  act  in  discontinuing  work  was  rati- 
fied by  the  stockholders,  and  he  was  directed  to 
raise  money  to  pay  the  indebtedness,  and,   if 


possible,  to  provide  funds  for  further  opera- 
tions; and  the  company,  being  unable  to  con- 
tinue to  operate  the  mine,  the  lease  was  foN 
feited  and  surrendered,  after  which  other  leases 
were  obtained,  in  which  defendant,  who  was 
the  former  president  of  the  corporation,  was 
interested,  and  the  mine  subsequently  developpil 
into  a  paying  proposition.  Held,  that  plain- 
tiff's failure  to  pay  bis  proportion  of- the  neces- 
sary operating  expenses,  with  knowledge  that  a 
failure  to  operate  would  result  in  a  forfeiture 
of  the  leases,  was  an  abandonment  of  his  in- 
terest in  the  property. 

2.  Same— IjAches. 

Where  plaintiff  had  actual  knowledge  of 
all  the  facts  with  reference  to  the  surrender  of 
a  mining  lease  by  a  corporation  in  which  he 
was  a  stockholder,  and  the  obtaining  of  other 
leases  in  which  the  president  of  the  corporation 
was  personally  interested,  in  Deceml)er,  1807, 
and  by  the  exercise  of  reasonable  care  might 
have  had  such  knowledge  in  December,  1^6, 
and  from  that  time  until  December,  1899,  be 
did  nothing  to  assert  or  enforce  any  claim 
against  defendants  based  on  Ixis  alleged  rigbts> 
as  a  stockholder,  dnring  which  time  defendants 
and  their  sublessees  incurred  large  risks  inci- 
dent to  mining  operations  under  such  leases, 
defendant  was  barred  by  laches  from  thereafter 
objecting  to  defendants'  acts  in  the  premises. 

3.  Same— Fbaud. 

In  an  action  by  a  stockholder  of  a  mining 
corporation  to  enforce  alleged  rights  in  certain 
mining  leases  in  which  the  president  of  the 
corporation  was  interested,  evidence  held  in- 
sufficient to  establish  that  he  and  his  associates 
fraudulently  conspired  to  cause  a  forfeiture  of 
the  lease  to  the  corporation  for  the  purpose  of 
procuring  a  new  lease  to  themselves  as  indi- 
viduals. 

Error  to  District  Court,  Pueblo  County; 
N.  Walter  Dixon,  Judge. 

Action  by  Jacob  G.  Hall  against  Guy  T. 
Nash  and  others.  From  a  judgment  dis- 
missing the  bill,  plaintiff  brings  error.  Af- 
firmed. 

D.  V.  Burns,  J.  Ed.  Rlzer,  and  Piatt  Rog- 
ers (W.  S.  O'Brien,  of  counsel),  for  plaintiff 
in  error.  Chas.  B.  Gast,  for  defendants  in 
error. 


MAXWELL,  J.  Plaintiff  to  error  Insti- 
tuted this  suit  December  7,  1899,  In  behalf 
of  himself  and  other  stockholders  of  the  Ma- 
toa  Incasing  &  Mining  Company  who  would 
come  in  and  contribute  to  the  expenses  of 
the  suit.  Trial  to  the  coiirt  resulted  in 
judgment  of  dismissal,  with  costs,  against 
plaintiff,  to  review  which  is  this  writ  of  er- 
.ror. 

The  facts,  as  they  appeared  by  the  plead- 
ings and  the  evidence,  were  as  follows:  The 
Matoa  Leasing  &  Mining  Company  was  or- 
gani7.ed  about  June  1,  1896,  for  the  purpose 
of  acquiring  a  mining  lease  held  by  one 
Jackson  on  block  1  of  the  Half  Moon  mining 
claim,  Cripple  Creek  district,  Colo.  The 
capital  stock  of  the  company  was  $32,000, 
in  shares  of  $1  each;  full  paid  and  nonas- 
sessable, all  of  wblch  stock  was  issued  to 
Jackson  as  consideration  for  the  assignment 
of  his  lease.  At  or  about  the  time  the  com- 
pany was  organized,  the  persons  who  be- 
came stockholders  In  the  company  agreed ' 
with  each  other  that  they  woul(i 
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the  treasury  of  the  company,  monthly,  their 
proportionate  shares  of  the  operating  ex- 
penses, based  on  the  number  of  shares  of 
stock  held  by  each.  Under  this  agreement, 
plaintiff  became  a  stockholder  to  the  amount 
of  3,000  shares,  uiwn  which  he  paid  monthly 
assesjsnients  up  to  and  including  October 
15,  1890.  November  C,  189(5,  defendant  Guy 
T.  Xash,  who  was  the  president  and  business 
manager  of  the  company,  drew  a  sight  draft 
on  plaintiff,  who  was  a  resident  of  West 
Virginia,,  for  the  amount  of  his  assessment 
for  the  period  Octol)er  15th  to  31st.  This 
draft  was  returned  unpaid.  November  24th, 
Nash  telegraphed  plaintiff:  "Draft  returned. 
Both  pay  rolls  must  be  paid  or  we  will  close 
down  and  let  Jackson  force  collection.  An- 
swer." No  answer  was  made  to  this  tele- 
gram. The  same  date,  notice  of  a  special 
stockholders'  meeting  to  be  held  December 
2Gth  at  the  secretary's  ofBce  in  Pueblo,  Colo., 
was  mailed  to  the  stockholders  of  the  com- 
pany, the  principal  object  of  which  meeting, 
as  stated  in  the'  notice,  was  to  consider  ways 
and  means  of  providing  funds  to  pay  the 
Indebtedness  of  the  company,  and  with 
which  to  continue  operations.  December 
11th,  plaintiff  wrote  Nash  that  he  did  not 
wish  to  put  any  more  money  into  the  mine. 
December  15th,  Nash  wrote  plaintiff  that 
the  amount  due  from  him  December  1st  was 
$247.02;  that  unless  the  same  was  paid 
within  10  days  no.  work  would  be  done  on 
the  property  during  the  month,  as  required 
by  the  lease,  and  the  lease  would  be  lost 
No  reply  was  made  to  this.  The  special 
stockholders'  meeting  was  held  pursuant  to 
notice,  at  which  the  holders  of  22,800  shares 
of  stock  were  present  or  represented,  plain- 
tiff not  being  present  or  represented.  It 
was  reported  to  the  meeting  that  the  unpaid 
indebtedness  of  the  company  December  Ist 
was  Jfl,215.15;  that  certain  stockholders 
were  delinquent  to  the  amount  of  $1,002.42, 
among  whom  was  plaintiff,  to  the  amount  of 
$247.92;  that  work  at  the  mine  hart  ceased 
December  15th,  and  that,  unless  the  shaft 
was  sunk  an  additional  10  or  12  feet  during 
the  month,  the  lease  would  be  forfeited;  tha . 
all  delinquent  stockholders  had  been  noti- 
fied by  registered  mail  to  pay  up,  and  that, 
unless  they  did  so,  work  would  not  be  re- . 
sumed  at  the  mine.  The  president  and  sec- 
retary were  authorized  by  the  vote  of  the 
meeting  to  raise  money  to  pay  ^he  indebted- 
ness of  the  company,  and,  if  possible,  to  pro- 
Tide  funds  for  further  operations.  The  ac- 
tion of  the  president  in  discontinuing,  work 
was  ratified,  and  the  stockholders  present 
unanimously  voted  to  not  resume  work  on 
the  shaft  until  all  delinquents  had  paid  up. 
Within  a  few  days  of  the  meeting  some  of 
the  stockholders  of  the  company  advanced 
the  money  required  to  pay  the  indebtedness 
of  the  company,  for  wliich  the  company's 
•notes  and  a  chattel  mortgage  on  the  personal 
property  of  the  company,  to  secure  the  same, 


were  given  to  the^  president,  as  trustee, 
which  chattel  mortgage  was  foreclosed  Jan- 
uary 20,  1807.  January  11,  1897,  Nash,  pres- 
ident of  the  company,  surrendered  the  lease 
to  the  owner  of  the  property.  Some  time 
during  the  month  of  January  or  February 
a  new  lease  on  block  1  of  the  Half  Moon 
claim  was  granted  to  one  Crow,  trustee,  who 
held  the  same  for  Nash  to  the  extent  of  two- 
thirds  interest,  the  other  one-third  interest 
being  held  for  himself  and  Jackson,  who  bad 
been  superintendent  of  the  Matoa  Company 
at  the  mine.  The  Crow  lease  was  operated 
by  sublessees,  without  profitable  results,  un- 
til it  finally  fell  Into  the  hands  of  one  John- 
son, who  expended  large  sums  of  money 
thereunder,  and  finally,  In  the  summer  or 
fall  of  1897,  developed  It  into  a  paying  prop- 
osition. About  this  time  the  Crow  lease 
was  surrendered,  and  a  new  lease,  and  a 
lease  on  an  adjacent  block  of  ground,  were 
granted  to  Johnson,  In  which  leases  Nash 
and  his  associates  had  a  '/a  2  Interest,  from 
which  profits  were  realized  to  the  amount  of 
$37,803.91.  Prior  to  the  time  when  the 
lease  became  profitable,  Nash  had  gratu- 
itously divided  his  two-thirds  interest  in  the 
Crow  lease  with  the  other  stockholders  in 
the  company  who  had  paid  up  their  assess- 
ments. In  proportion  to  the  amount  which 
they  had  paid  into  the  company.  The  plain- 
tiff, up  to  the  time  of  tlie  stockholders'  meet- 
ing—December 26, 1896— was  fully  advised  of 
the  operations  of  the  company,  and  repeat- 
edly urged  and  importuned  to  pay  his  pro- 
portion of  tlie  expenses,  and  notified  that 
the  lease  would  be  lost  to  the  company  If  he 
and  others  failed  to  pay  their  assessments. 
No  attempt  was  made  to.  conceal  anything 
from  him. 

It  Is  said  tha^  the  surrender  of  the  lease 
was  pursuant  to  a  combination  entered  into 
between  the  officers  and  a  majority  of  the 
stockholders  of  the  company,  and  the  owner 
of  the  property,  made  prior  to  the  surrender, 
whereby  a  new  lease  was  acquired,  in  fraud 
of  the  rights  of  plaintiff  and  other  stock- 
holders not  in  the  combination,  and  that 
such  surrender  was  unwarranted  and  unau- 
thorized. There  is  no  evidence  to  connect 
any  officer,  or  stockholder  of  the  cotppany 
with  the  surrender  of  the  lease,  except  Guy 
T.  Nash,  the  president  of  the  company,  and 
we  do  not  think  the  evidence  sustains  the 
contention  that  Nash  surrendered  the  lease 
pursuant  to  any  scheme  or  plan  thereto- 
fore entered  into  between  himself  and  the 
owner  of  the  property.  The  stockholdei-s' , 
meeting  instructed  the  president  not  to  re- 
sume work  until  the  delinquent  interests 
were'  paid  up.  This  action  inevitably  forced 
a  forfeiture  and  surrender  of  the  lease. 
Therefore  the  surrender  was,  pursuant  to 
this  action  of  the  stockholders,  made  neces- 
sary and  unavoidable  by  the  delinquency  of 
plaintiff'  and  otiiers,  who  had  refused  to  put 
up  any  more  money,  and  was  made  absolute- 
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ly  necessary  by  the  refusal  by  all  the  stock- 
holders, present  or  represented  at  the  meet- 
ing, to  Incur  further  liability. 

The  facts  of  this  case  clearly  distinguish 
it  from  Morgan  v.  King,  27  Colo.  539,  63 
Pac.  416,  and  Glengary  Co.  v.  Boehmer,  28 
Colo.  1,  62  Pac.  839,  relied  upon  by  counsel 
for  plaintiff  in  error.  The  action  of  plain- 
tiff and  other  delinquent  stockholders  in 
refusing  to  pay  their  proportion  of  the  ex- 
penses was  an  abandonment,  upon  their 
part,  of  the  enterprise.  The  surrender  of 
the  lease  was  the  inevitable  result  of  the 
conduct  of  plaintiff  and  other  delinquent 
stockholders,  warranted  by  the  action  of  the 
stockholders'  meeting,  and  not  in  fraud  of 
the  rights  of  plaintiff  or  the  corporation. 
Prior  to  the  meeting,  plaintiff  was  inform- 
ed that  loss  of  the  lease  would  be  the  result, 
in  the  event  that  he  and  others  failed  to 
pay  their  proportion  of  the  expenses.  He 
did  not  pay;  he  linew  the  result,  and  must 
b^  held  to  have  acquiesced'  therein.  He 
made  no  effort  to  Inform  himself  of  what 
had  been  done*  at  the  meeting,  or  what  sub- 
sequently transpired,  until  a  Jrear  after  the 
meeting,  when  he  wrote  Nash,  December  20,- 
1897:  "Please  let  me  know  what  has  be- 
come of  our  property.  I  suppose  it  was  for- 
feited." At  any  time  during  the  year  he 
could  have  obtained  full  information  by 'ask- 
ing for  it.  He  failed  to  do  so,  and,  under 
the  facts  in  this  case,  failure  and  omission 
upon  his  part  to  make  Inquiry,  or  in  any 
maimer  to  attempt  to  obtain  the  informa- 
tion which  was  so  easily  obtainable,  and 
which  B.9  a  reasonably  diligent  man  he 
should  have  obtained,  he  must  be  charged 
with  notice  of  the  surrender,  and  by  his  sub- 
sequent conduct  held  to  have  acquiesced 
therein  and  to  have  consented  to  it,  and 
should  not  be  allowed  to  question  it.  In 
Johnston  v.  Standard  Mining  Company,  148 
U.  S.  360,  13  Sup.  Ct.  585,  37  L.  Ed.  480.  It 
was  said:  "While  there  is  no  direct  and  posi- 
tive testimony  that  plaintiff  had  knowledge 
of  what  was  taking  place  with  respect  to 
the  title  or  development  of  the  property,  the 
circumstances  were  such  as  to  put  him  upon 
inquiry,  and  the  law  is  well  settled  that 
where  the  question  of  laches  Is  In  Issue  the 
plaintiff  Is  chargeable  with  such  knowledge 
as  be  might  have  obtained  upon  inquiry, 
provided  the  facts  already  known  by  him 
were  such  as  to  put  upon  a  man  of  ordinary 
intelligence  the  duty  of  inquiry.  •  •  • 
The  duty  of  inquiry  was  all  the  more  per- 
emptory In  this  case  from  the  fact  that 
the  property  of  itself  was  of  uncertain  char- 
acter, and  was  liable,  as  is  most  mining 
property,  to  suddenly  develop  an  enormous 
increase  In  value." 

The  undisputed  facts  disclose  that  the 
subject-matter  of  this  controverey  is  a  min- 
ing lease;  that  plaintiff  had  actual  notice 
and  knowledge  of  all  the  facts  complained 
of  in  December,"  1897,  and  by  an  exercise  of 
reasonable  diligence  might  have  hod  such 


knowledge  In  December,  1896;  that  from 
December,  1806,  until  December  7,  1899, 
when  this  suit  was  commenced,  nothing 
was  done  or  attempted  by^  plaintiff  to  as- 
sert or  enforce  any  right  or  claim  against 
defendants,  during  which  time  the  defend- 
ants and  their  sublessees  incurred  large  risks 
Incident  to  mining  operations.  Where  prop- 
erty Is  of  a  fluctuating '  or  speculative  char- 
acter, the  rule  is  that  it  Is  the  duty  of  the 
party  complaining  to  press  his  claim  at  the 
earliest  possible  time.  The  applicability  of 
this  rule  to  mining  property  is  recognized 
In  G.  W.  M.  Co.  V.  W.  of  A.  M.  Co.,  14  Colo. 
90,  94,  23  Pac.  908,  910,  where  it  Is  said: 
"It  is  a  familiar  principle  that  courts  of 
equity  will  only  grant  relief  in  cases  in 
which  the  application  therefor  is  made 
promptly  and  without  unreasonable  delay, 
whatever  may  be  the  merits  of  the  contro- 
versy. The  necessity  for  the  application 
of  this  rule  to  cases  in  which  the  subject- 
matter  of  the  litigation  Is  the  right  to  un- 
patented mining  property,  the  only  value  of 
which  arises  from  the  precious  metals  con- 
tained therein,  is  apparent  The  value  of 
such  properties  is  always  uncertain,  and 
usually  purely  speculative" — citing  Peebles 
V.  Reading,  8  Serg.  &  tt.  493;  Sullivan  v. 
Railroad  Co.,  94  U.  S.  811,  24  L.  Ed.  324; 
Atwood  V.  Small,  6  Clark  &  F.  35C;  Ernest 
V.  Vivian,  33  Law  J.  Ch.  517;  Pollard  v. 
/:;iayton,  1  Kay  &  J.  480;  Oil  Co.  v.  Marbury, 
91  U.  S.  592,  23  L.  Ed.  328. 

In  the  case  of  Ernest  v.  Vivian,  supra, 
upon  the  subject  of  laches,  the  vice  chancel- 
lor says:  "The  subject-matter  of  this  suit 
is  the  right  to  mines.  Mining  operations  aire 
of  a  peculiar  character.  They  are  an  uncer- 
tain and  speculative  and  hazardous  adven- 
ture. •  •  •  There  Is  also  a  coutiuual  and 
Increasing  risk,  for  a  mine  profitable  to-day 
may  to-morrow  become  worthless.  Similar 
observations  have  repeatedly  been  made  by 
other  judges.  Now,  If  a  person  has  a  just 
right  to  mines  of  which  he  Is  not  In  posses- 
sion, as  against  those  who  are  In  possession 
of  and  working  them,  and  if  he  claims  to  be 
the  rightful  owner  (the  person  In  possession 
being  aware  of  his  rlglits  or  supposed  rights), 
if  sucli  owner,  not  being  presented  l)y  fraud 
or  concealment,  stands  by  for  a  long  period 
of  time  whilst  tliose  in  possession  are  work- 
ipg  the  mines,  this  court  will  not  lend  him 
any  assistance.  •  *  •  It  is  not  equitable 
to  allow  him  to  wait  till  it  is  ascertained  that 
the  persons  in  possession  have  succeeded  or 
may  have  been  ruined,  and  if  the  subject 
result  In  profit,  to  ask  to  put  that  in  his 
pocket;  if  in  loss,  to  repudiate  the  loss.  It 
is  not  necessary,  even  if  possible,  to  prove 
whether  he  acted  from  premeditated  design 
or  carelessness."  See,  also,  Brown  v.  Wil- 
son, 21  Colo.  309.  318,  40  Pac.  688,  691,  52 
Am.  St.  Rep.  228,  where  the  following  quo- 
tation from  .Tohuson  v.  Standard  Mining  Co., 
supra.  Is  found:  "Under  such  circumstances, 
where  property  has  b^ii^,  d|vjel^.y^y,^p^ 
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courage  and  energy  and  at  the  expense  of 
the  defendants,  courts  "wlU  look  with  dis- 
favor upon  the  claims  of  those  who  have 
lain  idle  while  awaiting  the  results  of  this 
development,  and  will  require  not  only  clear 
proof  of  fraud,  but  prompt  assertion  of  plain- 
tiffs rights." 

The  question  of  laches  was  not  raised  in 
the  court  below,  and  has  not  been  presented 
in  this  court,  but  is  so  forcibly  presented 
by  the  record  in  this  case  that  we  cannot 
fail  to  take  cognizance  of  it,  which  we  do  for 
the  reason  that  in  cases  of  this  nature. 
Involving  property  of  the  character  herein 
involved,  persons  feeling  themselves  aggriev- 
ed at  the  acts  of  others  should  be  held  to 
the  utmost  diligence  in  Instituting  and  prose- 
cuting actions  for  relief,  and,  where  they 
fall  to  do  so,  they  should  be  permitted  to 
recover  only  upon  the  clearest  proof  of  fraud, 
which  is  not  apparent  in  this  record. 

We  therefore  conclude  that  there  Is  no  evi- 
dence whatever  in  the  record  to  sustain  the 
complaint  of  fraud  against  the  defendants, 
or  any  of  them;  that  the  surrender  of  the 
lease  complained  of  was  a  necessary  and  in- 
evitable result  of  the  delinquency  of  plaintiff 
and  other  noncontrlbuting  stockholders;  that 
such  surrender  was  made  after  timely  notice 
to  plaintiff  of  what  the  result  would  be 
by  reason  of  his  failure  to  pay  up;  that  It 
was  pursuant  to  and  authorized  by  the  ac- 
tion of  the  stockholders'' meeting;  that  ^lain' 
tiff,  by  his  conduct.  In  effect  consented  to 
this  surrender;  that,  he  was  charged  with 
notice  thereof  and  acquiesced  therein,  and 
therefore  is  estopped  to  question  It;  that  by 
his  laches  he  cannot  be  permitted  to  maintain 
this  action;  that  defendants  violated  no  duty 
they  owed  plaintiff  or  the  corporation  In  ac- 
quiring an  Interest  in  the  leases  after  the 
surrender  of  the  company's  lease;  that  the 
Judgment  Is  right,  and  should  be  affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  GUNTER,  J., 
concur. 


(3t  Colo.  37) 
POORMAN  SILVER  MINES  OF  COLO- 
RADO, Limited,  v.  DEVLING. 
(Supreme  Court  of  Colorado.     June  .5,  1905.« 

1.  Master  and  Servant— Injuries  to  Seb\- 
ANT  —  Mines  —  Blasting  —  Safe  Place  to 
Work. 

Where  plaintiff  was  engaged  in  blasting  in 
defendant's  minp,  and  it  was  a  part  of  bis  duty 
to  examine  the  place  where  he  was  assigned  for 
duty  to  ascertain  if  all  the  shots  had  been  dis- 
charged by  the  prior  shift  of  worlsmen,  and 
the  danger  about  the  place  was  constantly 
changing  as  the  work  progressed,  the  doctrine 
that  defendant  was  bound  to  furnish  plaintiff 
a  safe  place  to  work  did  not  apply. 

2.  Same  —  E.XECUTI0N  of  Work  — Details — 
Delegation. 

Where  defendant  mining  company  promul- 
gated a  rule  making  it  the  duty  of  each  shift 
of  miners,  before  l>eginning  to  drill,  a  blast,  to 
remove  the  dfbris  left  by  the  blasting,  and  to 
examine  for  themselves  to  see  if  there  were  any 


"missed  shots"  or  "missed  boles,"  such  exam- 
ination related  to  the  details  of  the  mining 
operations,  and  coald  properly  be  delegated  by 
defendant. 

3.  Same— AcTB  of  Fobemah— Fellow  Serv- 
ants. 

Where  a  mining  company  required  each 
shift  of  its  employes  to  examme  the  work  to 
ascertain  whether  there  were  any  "missed 
shots"  before  beginning  to  drill,  the  act  of  the 
foreman  in  making  such  an  examination  was 
an  act  of  a  fellow  servant,  and  not  of  a  vice 
principal. 

4.  Same— Neoligence — Assttmed  Risk. 

Defendant  mining  company  required  its  em- 
ployfis  to  examine  the  place  where  they  were 
working  for  "mi-ssed  shots"  before  beginning  to 
drill,  and,  in  compliance  with  such  rule,  plain- 
tiff, a  fellow  servant,  and  bis  foreman  went  into 
the  mine,  and  the  foreman  in  the  presence  of 
the  others  inspected  a  hole,  and,  being  of  the 
opinion  that  it  was  safe,  directed  plaintiff  to 
proceed  to  drill  it  ont.  Plaintiff  also  saw  the 
hole,  and,  believing  it  was  safe,  after  doing 
some  other  work  began  to  drill  out  the  same, 
when  a  charge  therein  exploded,  and  plaintiff 
was  injured.  Held,  that  the  examination  made 
by  plaintiff's  foreman  and  his  statement  to 
plaintiff  that  it  was  safe,  and  his  order  to  work 
thereon,  did  not  relieve  plaintiff  from  the  risk 
of  complying  with  the  order  wfthout  a  further 
examination  of  his  own. 
C.  Same— Order  bt  Foreman. 

The  foreman's  act  in  ordering  plaintiff  t» 
work  on  the  hole  was  not  of  itself  negligence, 
since  plaintiff  was  not  required,  in  obeying  such 
order,  to  begin  drilling  before  making  a  per- 
sonal examination  of  the  bole. 

Appeal  from  District  Court,  Boulder  Coun- 
ty; Christian  A.  Bennett,  Judge. 

Action  by  Charles  Devling  against  the 
Poorman  Silver  Mines  of  Colorado,  Limited. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

The  injury  was  caused  by  the  explosion  of 
a  "missed  hole"  while  plaintiff  was  sinking 
a  winze  in  defendant's  mine.  The  specific 
acts  of  negligence  charged  In  the  complaint 
against  the  defendant  are:  (1)  That  It  was 
guilty  of  negligence  In  not  furnishing  the 
plaintiff  a  safe  place  In  which  to  work;  (2) 
that  defendant,  through  Its  vice  principal, 
failed  to  exercise  ordinary  care  to  search  for 
missed  shots  In  plaintiff's  place  of  work  be- 
fore directing  him  to  work  therein,  and  that, 
bad  defendant  exercised  such  .reasonable 
care,  It  would  have  discovered  that  the  hole 
In  question  was  a  missed  shot,  and  not  one 
which  had  been  begun,  but  not  completed, 
by  the  previous  shift  of  workmen;  (3)  had 
defendant  not  Interfered  with  plaintiff's 
usual  course  of  work,  and  assumed  to  Inspect 
the  place  of  work  for  Itself,  and  assured 
plaintiff  of  its  safety,  and  directed  him  to 
proceed  therewith,  plaintiff  would  not  have 
done  the  work  which  caused  the  Injury.  The 
defenses  were  a  denial  of  negligence  on  the 
part  of  defendant,  a  plea  of  contributory 
negligence  and  an  assumption  of  risk  by  the 
plaintiff. 

The  evidence  tended  to  prove  the  follow-' 
Ing  facts  (indeed,  they  are  admitted,  or  clear- 
ly established):  The  defendant,  a  corpora- 
tion, owned  and  worked  a  silver  mine  in 
Boulder  county.    Neil  D.  McKenzie  was  Its 


Colo.) 


POORMAN  SILVER  MINES  ▼.  DEVLINQ. 


253 


superintendent,  and  W.  H.  Jobna  nominally 
Its  shift  boss,  or  foreman,  but,  as  plaintiff 
says.  Invested  wltb  complete  control.  It 
was  engaged  in  sinking  a  winze  from  tbe 
second,  to  connect  with  an  npralse  from  tbe 
tbird,  level  of  tbe  mine;  tbe  work  on  both 
being  prosecnted  at  tbe  same  time.  Tbe 
winze  was  run  on  an  incline  tbrongb  bard 
rock,  all  of  wblch  required  drilling  and 
blasting,  and  tbe  sinking  was  done  by  two 
sbifts — a  day  sblft,  composed  of  plalntlft 
and  anotber  workman;  and  tbe  nlgbt  sblft, 
consisting  of  two  otber  fellow  workmen. 
Tbe  plaintiff,  a  miner  of  about  21  years'  ex- 
perience, made  application  for  and  was  en- 
gaged to  do  tbe  work  of  drilling  and  blasting 
in  tbis  winze.  Tbe  manner  of  doing  tbe 
work  was  for  eacb  sblft  to  drill  tbree  boles 
and  cbarge  tbe  same  witb  sticks  of  dynamite 
or  other  explosive,  and  when  these  charges 
were  deposited  in  the  holes  made  for  them 
and  the  fuse  thereto  fixed  and  lighted  the 
workmen  retired  to  a  safe  distance,  listened 
for  tbe  reiK>rts,  and  remained  there  nntll 
after  tbe  explosions  occurred.  These  shots 
were  discharged  towards  tbe  end  of  tbe 
shift,  and,  If  the  number  of  reports  did  not 
correspond  to  tbe  number  of  loads,  tbe  rule 
of  defendant  required  tbe  workmen  who 
lighted  tbe  fuse  to  Indicate  tbe  same  by  de- 
positing a  written  notice  in  a  receptacle 
which  was  provided  by  tbe  company  for  that 
purpose;  and  before  tbe  succeeding  sblft 
began  work  it  was  their  duty,  under  tbe 
rules  of  the  company,  to  examine  this  place 
to  ascertain  If  all  tbe  shots  had  been  dls- 
diarged.  It  was  also  the  duty  of  each  shift 
before  beginning  to  drill  and  blast  to  remove 
the  debris  left  by  blasting,  and  also  to  ex- 
amine for  themselves  to  see  if  there  were 
any  "missed  shots"  or  "missed  boles";  that 
is,  to  see  if  any  of  the  dynamite  or  explosive 
material  was  left  in  any  of  tbe  boles  previ- 
ously drilled  and  filled.  On  the  morning  of 
tbe  accident  tbe  plaintiff  and  bis  fellow  work- 
man Bryant,  who  constituted  the  day  shift, 
entered  the  winze  to  continue  their  usual 
work.  Before  doing  so  tbey  examined  the 
receptacle  to  see  If  any  missed  shots  were 
left,  and  found  that  the  workmen  of  the 
previous  night  shift  had  not  given  any  no- 
tice thereof.  The  latter  testified,  and  It  is 
not  disputed,  that  they  heard  three  distinct 
reports  in  the  winze,  corresponding  to  the 
number  of  boles  tbey  bad  loaded.  Johns, 
who  entered  tbe  winze  about  tbe  same  time, 
directed  tbe  workmen  not  to  remove  the 
debris,  as  usual,  before  commencing  to  drill, 
and  instructed  them  to  begin  drilling  at 
once,  as  tbe  company  desired  speedily  to 
make  connection  with  the  upraise,  the  top 
of  which  was  then  only  a  few  feet  distant 
from  the  bottom  of  the  winze.  The  tbree 
men  observed  a  drill  bole  about  six  inches 
in  deptb  In  a  bench  above  the  bottom,  and 
were  uncertain  whether  it  was  a  "missed 
bole"  or  one  that  tbe  preceding  night  shift 
bad  begun,  but  not  finished.    Johns  there- 


upon made  an  examination  to  ascertain 
what  It  was,  employing  the  Instrument  in 
common  use  for  that  purpose.  According 
to  plaintifrs  testimony,  which  Is  tbe  only 
evidence  in  the  record  upon  this  question, 
Johns  got  down  on  bis  knees  and  Inserted  the 
pointed  end  of  tbe  Instrument  in  the  hole, 
scraping  it  out  wltb  tbe  simon  end,  and  did 
the  work  carefully.  He  was  engaged  in  this 
investigation  for  about  five  minutes,  and  dur- 
ing all  the  time  plaintiff  and  bis  fellow  work- 
men were  standing  a  few  feet  away,  with 
candles  In  their  hands,  and  watched  blm 
while  be  was  doing  the  work.  From  bis  in- 
spection Johns  apparently  reached  the  con- 
clusion, and  so  stated  to  tbe  plaintiff,  that 
tbe  hole  was  one  which  was  drilled,  and  not 
finished,  by  tbe  night  shift,  and  be  told  the 
plaintiff  that  it  was  safe,  and  directed  him 
to  drill  the  same  deeper.  The  plaintiff  says 
that  he  himself  saw  tbe  bole,  and  it  did  not 
look  like  a  missed  bole.  He  states  that 
Johns  told  blm  It  was  safe,  and  tbe  witness 
said  that  he  himself  thought  that  it  was  safe, 
as  he  did  not  think  It  was  a  missed  hole. 
After  Johns  made  this  examination  and  gave 
orders  to  sink  the  bole  deeper,  he  left  tbe 
winze,  and  did  not  return.  Without  remov- 
ing the  debris  from  tbe  place  where  it  had 
fallen,  plaintiff  and  bis  fellow  workman 
first,  and  for  two  or  three  hours,  were  en- 
gaged In  drilling  a  bole  in  the  winze  to  the 
usual  depth  of  about  20  inches,  at  tbe  ^nd 
of  which  time  they  began  to  sink  deeper  the 
bole  which  Johns  bad  examined  In  their 
presence.  They  had  proceeded  only  a  few 
minutes  when  an  explosion  occurred  which 
resulted  In  serious  injury  to  plaintiff,  to 
recover  damages  for  which  this  action  was 
brought 

Hugh  Butler  and  Chas.  M.  Campbell,  for 
appellant.  Balph  E.  Esteb,  John  R.  Wolff, 
and  H.  N.  Hawkins,  for  appellee. 

CAMPBELL,  J.  (after  stating  the  facts). 
1.  The  doctrine  of  safe  place  is  foreign  to 
tbis  case.  Where,  as  here,  the  place  of  work 
is  not  permanent,  or  has  not  been  previously 
prepared  by  tbe  master  as  a  place  for  the 
doing  of  the  work,  or  where  the  servant  is 
employed  to  make  bis  own  place  to  work  in, 
and  the  place  is  the  result  of  the  very  work 
for  which  the  servant  is  employed,  or  where 
tbe  place  Is  inherently  dangerous,  and  neces- 
sarily changes  from  time  to  time  as  the  work 
progresses,  the  doctrine  contended  for  has 
no  application.  City  of  Greeley  v.  FosKt, 
32  Colo.  292,  76  Pac.  351.  The  instructions 
given  by  the  court  upon  this  branch  of  the 
case  were  therefore  wholly  inapplicable  to 
the  facts,  and,  aside  from  being  not  perti- 
nent, were  wrong,  In  that  defendant  was 
thereby  made  an  Insurer  of  plaintiff's  safety 
in  this  respect,  whereas  the  duty  in  a  proper 
case  is  only  to  make  tbe  place  of  work  rea- 
sonably safe. 

2.  Plaintiff's  theory — which  seetri?^ta 
been  adopted  by  thp  trial  court — was 
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Johns  was  the  vice  principal  of  the  defend- 
ant, for  whose  negligent  acts,  without  re- 
gard to  their  character,  the  defendant  was 
absolutely  liable.  Under  some  authorities 
the  facts  disclosed  by  this  record  would  not 
make  Johns  a  vice  principal  in  any  aspect, 
but  only  a  fellow  servant  of  the  plaintiff; 
but  for  our  present  purpose,  and  without  de- 
ciding the  point,  we  may  safely- assume  that 
he  was  a  vice  principal  of  defendant  with 
respect  to  all  of  the  positive  or  absolute  du- 
ties which  devolved  upon  the  defendant  as 
a  master.  But  it  does  not  follow  that  a  mas- 
ter is  liable  for  every  negligent  act  of  one 
who,  in  these  respects,  is  his  vice  principal. 
As  to  some  of  his  acts  one  may  be  a  vice 
principal  of  the  master  and  as  to  other  acts 
a  fellow  servant.  Plaintiff  avers  In  bis  Com- 
plaint that,  had  not  Johns  interfered,  as  he 
says,  with  the  ordinary  method  of  doing  the 
work,  it  would  have  been,  under  defendant's 
rules,  plaintiff's  duty  and  that  of  his  fellow 
workmen  to  search  for  missed  holes  before 
beginning  the  work  of  drilling.  By  that  rule, 
and  under  the  terms  of  employment,  it  was 
not  a  positive  or  absolute  duty  of  defendant 
to  Inspect  the  winze  to  see  if  It  was  safe, 
and  warn  the  workmen.  Plaintiff  knew  of 
this  rule,  and,  In  law,  agreed  to  observe  It 
when  he  entered  upon  the  service  which  re- 
quired him,  as  a  part  of  his  regular  work, 
to  make  the  inspection.  This  examination 
pertained  to  the  manner  of  oi)erating  the 
mine.  It  related  to  the  details  of  the  execu- 
tion of  the  work,  and  could  be,  and  In  this 
case  was,  delegated  by  the  master  to  his 
workmen,  and  by  whomsoever  done  was  mere- 
ly the  work  of  a  fellow  servant.  Had  not 
Johns,  therefore,  made,  this  inspection,  plain- 
tiff would  have  had  no  cause  of  complaint 
against  the  defendant,  because,  if  there  was 
any  negligence  in  not  discovering  the  missed 
hole.  It  was  the  negligence  of  his  fellow 
workmen  In  the  previous  shift,  or  of  himself 
and  Bryant,  his  helper,  or  the  joint  negli- 
gence of  both  shifts.  If  Johns  was  the  vice 
principal,  and.  as  such,  the  alter  ego  of  the 
master  with  respect  to  all  its  positive  or  ab- 
solute duties  towards  its  servants,  he  might, 
as  we  have  said,  as  to  other  duties  which 
might  be  delegated,  act  as  a  fellow  servant. 
But  the  particular  contention  here  is  that 
because  .Johns,  the  defendant's  foreman, 
made  an  examination  of  the  hole  in  the  bench 
near  the  bottom  of  the  winze,  and  reached 
the  conclusion  that  it  was  not  a  missed  hole, 
and  told  plaintiff  that  It  was  safe,  and  or- 
dered him  to  sink  the  saihe  deeper,  plaintiff 
thereby  was  relieved  of  the  duty  of  making 
nny  examination  for  himself,  and  might  fol- 
low the  orders  of  the  foreman  without  as- 
suming any  risk  by  doing  so,  for  the  inspec- 
tion, as  well  as  the  order,  was  that  of  Johns 
acting  as  a  vice  principal.  In  Deep  Mining 
Co.  V.  Fitzgerald,  21  Colo.  533,  43  Pac.  210, 
It  was  said  that  the  test  of  liability  of  the 
master  for  the  negligence  of  the  servant  is 
the  character  of  the  act,  rather  than  the  rela- 


tive rank  of  the  servant  The  same  rule  is 
expressed  In  D.  &  R.  G.  R.  R.  Co.  v.  Sipes, 
23  Colo.  226,  231,  47  Pac.  287,  In  the  state- 
ment that  the  specific  act  In  connection  with 
which  the  negligence  occurs  Is  the  criterion 
oy  which  the  liability  of  a  master  Is  fixed, 
rather  than  the  rank  of  the  servant  who  per- 
forms the  act.  The  rule  Is  well  illustrated 
In  Molique  v.  Iowa  G.  M.  &  M.  Co.,  18  Colo. 
App.  223,  71  Pac.  427,  where  the  court,  speak- 
ing by  Gunter,  J.,  held  that  the  alleged  act 
of  negligence  was  that  of  a  fellow  servant, 
because  it  occurred  In  the  operation  of  the 
enterprise  In  which  the  defendant  was  en- 
gaged, and  not  In  the  construction,  prosecu- 
tion, or  management  of  the  plant  by  means 
of  which  the  enterprise  was  carried  on.  Un- 
der the  rule  which  prevailed  In  this  mine,  of 
which  plaintiff  had  knowledge,  and  which 
he  sets  up  in  his  complaint,  it  was  not  an 
absolute  duty  of  the  master  or  the  vice  prin- 
cipal to  inspect  the  place  of  work  to  see  If  it 
was  safe.  On  the  other  hand,  the  duty  was 
one  which  could  be  and  was  delegated.  When 
the  three  workmen  were  in  the  winze,  all 
of  them  saw  this  hole.  Its  presence  furnish- 
ed at  least  some  evidence  of  a  missed  shot. 
If  we  assume  that  it  was  then  the  duty  of 
Johns  to  make  a  careful  examination,  it  cer- 
tainly was  equally  the  duty  of  the  plaintiff 
to  take  the  same  precautions  for  his  own 
safety.  The  examination  was  made  in  the 
presence  of  plaintiff,  and  he  was  as  compe- 
tent a  miner,  and  knew  as  much  of  the  dan- 
ger of  the  work  in  which  he  was  engaged, 
as  Johns.  If  Johns  failed  to  use  ordinary 
care  In  examining  this  hole,  or  if  he  should 
have  done  something  more  than  he  did,  we 
are  not  advised  of  it.  No  objection  or  pro- 
test was  made  by  plaintiff  to  the  examina- 
tion, and  It  is  apparent  that  plaintifTs  own 
belief,  based  upon  the  Investigation  which 
was  made,  coincided  with  that  of  Johns, 
which  was  that  the  hole  examined  was  not 
a  missed  shot.  The  assurance  of  safety 
made  by  the  foreman  was,  to  plaintiff's 
knowledge,  based  upon  the  examination  made 
in  his  own  presence,  with  which  he  was  ap- 
parently perfectly  satisfied.  It  Is  clear  that 
under  our  own  decisions  Johns,  in  making 
this  Inspection,  acted  merely  as  a  fellow 
servant  with  the  plaintiff,  and  that  the  mas- 
ter Is  not  liable  for  the  negligence.  If  any 
was  committed.  The  situation  was  this:  To 
three  experienced  miners  present  in  the 
winze,  one  of  whom,  in  the  presence  of  the 
others.  Inspected  the  same,  which  Inspection 
was  satisfactory  to  all,  the  place  seemed  a 
safe  one  in  which  to  prosecute  further  work. 
And  even  If  the  duty  of  inspection  was  an 
absolute  duty  of  the  ma.ster,  when  the  in- 
spection which  was  made  was  satisfactorj- 
to  three  experienced  miners,  one  of  whom 
was  the  plaintiff  himself.  It  is  difficult  to 
see  how  there  could  be  any  liability,  of  the 
master  for  injuries  resulting  to  either  one 
who  acted  in  accordance  with  the  common 
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8.  Plaintiff  seeks  to  evade  the  application 
of  the  doctrine  Just  announced  by  Insisting 
that  what  he  calls  the  "interference"  of 
Johns  withdraws  this  case  from  it  His  ar- 
gument la  that,  though  it  would  have  been 
his  duty  to  examine  this  hole  for  himself 
had  not  Johns  interfered,  when  Johns  did 
take  it  upon  himself  to  make  the  examination 
there  was  no  further  obligation  upon  the 
part  of  the  workmen  of  the  mine  to  make 
the  examination  for  themselves.  A  Bulficient 
reply  Is  that,  even  if  Johns  were  the  vice 
principal,  he  could  not.  In  performing  the 
work  of  a  mere  fellow  servant — which  this 
'  inspection  was — relieve  the  plaintiff  of  the 
duty  to  take  due  precautions  for  bis  own 
safety.  But  under  the  undisputed  facts  there 
was  no  such  interference  upon  the  part  of 
Johns.  The  plaintiff  neither  protested  nor 
objected  to  what  was  done,  and  apparently 
was  satisfied  with  the  result  of  the  examina- 
tion, and  considered  the  place  as  safe  a  one 
to  work  In  as  such  places  usually  are.  If. 
as  a  matter  of  fact,  the  examination  was  not 
carefully  performed,  or  plaintiff  was  dissat- 
isfied with  It,  it  was  his  duty,  and  he  had 
abundant  time  and  opportunty,  to  make  a 
farther  examination  for  himself  before  be- 
ginning the  work  of  drilling.  After  Johns 
left  the  winze,  the  plaintiff  and  Bryant,  his 
helper,  were  engaged  for  two  or  three  hours 
In  drilling  another  hole  before  they  'began 
to  sink  this  particular  one  deeper.  The  case 
Is  not  one  where  a  servant  is  suddenly  or- 
dered into  a  place  of  danger  by  the  master 
without  an  opportunity  to  examine  It  for 
himself,  and  being  ignorant  of  its  character, 
while  the  master  knew  or  should  have  known 
Its  true  character;  and  therefore  the  doctrine 
invoked  clearly  does  not  apply.  C.  B.  &  Q. 
By.  V.  McGraw,  22  Colo.  363,  367,  368.  45  Pac. 
383.  Plaintiff  knew  that  explosive  material 
put  In  drilled  holes  does  not  always  explode 
"when  fired,"  and  as  to  whether  or  not-  the 
particular  hole  examined  was  or  i^as  not 
dangerous  was.  or  might  have  been,  as  well 
known  to  him  as  to  .Tohns.  Whether  the  de- 
fect or  danger  was  a  latent  or  patent  one,  It 
was  as  obvious  to  him  as  to  Johns,  and  he 
had  ample  time  and  opportunity  to  make  the 
place  of  work  safe.  In  short.  If  Johns  was 
negligent  In  making  the  examination,  plain- 
tiff was  equally  culpable  in  not  making  one 
for  himself.  On  the  other  hand,  Jf  Johns  ex- 
ercised due  care  and  caution  In  what  be  did 
to  discover  the  danger,  and  failed,  certainly 
defendant  cannot  be  liable  even  If  plaintiff 
was  relieved  of  the  duty  of  inspection.  The 
case  is  one  where  the  master  and  servant 
had  equal  knowledge  and  means  of  knowl- 
edge of  ascertaining  the  true  character  of  the 
place  of  work  which  was  Inherently  danger- 
ous, and  which  was  the  very  thing  the  serv- 
ant was  employed  to  do,  and  the  particular 
danger  encountered  was  one  that  not  infre- 
quently happens  in  work  of  this  character. 
Ko  information  was  withheld  from  the  plain- 


tiff by  the  master,  nor  was  he  lulled  into  a 
sense  of  security. 

4.  Intimately  connected  with.  If  not  essen- 
tially included  in,  the  two  foregoing  pointy, 
but  separately  argued  by  counsel,  is  the  con- 
tention that  plaintiff  was  protected  by  his 
obedience  to  the  foreman's  commands.  The 
discussion  of  it  involves  more  or  less  repeti- 
tion, but,  as  plaintiff  confidently  relies  upon 
it,  we  give  It  separate  and  further  consider- 
ation. The  general  rule  is  that  the  servant's 
duty  Is  to  obey  the  orders  of  his  master,  and 
oixlinarily  he  will  be  excused  if  he  compiles 
therewith.  Invoking  that  doctrine,  plaintiff 
says  that  when  the  foreman  ordered  him  to 
sink  the  hole  deeper  he  was  bound  at  the 
peril  of  discharge  to  obey.  The  doctrine, 
however,  to  wholly  Inapplicable  to  the  facts 
of  this  case.  The  mere  order  to  do  this  work 
does  not,  of  itself,  constitute  negligence. 
The  work  of  drilling  was  the  same  in  kind 
as  that  which  the  plaintiff  under  bis  contract 
was  required  to  do.  He  was  not,  as  we  have 
said,  suddenly  called  upon  to  obey  an  order 
of  his  master  tb  go  Into  a  dangerous  place, 
or  to  engage  in  a  dangerous  work,  without  an 
opportunity  upon  his  part  to  Investigate  the 
place  or  character  of  the  work;  he  being  ig- 
norant, and  the  master  aware,  of  its  real  na- 
ture. He  was  a  miner  of  21  years'  experi- 
ence, of  ordinary  skill  and  intelligence,  knew 
the  usual  dangers  to  be  apprehended  in  prose- 
cuting work  of  this  kind,  and  saw  the  hole 
In  which  the  danger  lurked,  and,  after  hav- 
ing been  present  when  it  was  examined,  ac- 
cepted the  result  thereof,  and  acted  in  accord- 
ance with  it.  He  must  therefore  be  held  to 
have  voluntarily  entered  upon  'this  particu- 
lar work  which  resulted  in  his  Injuries  with 
as  ample  knowledge  of  its  true  character  as 
that  possessed  by  his  master.  '  It  was  one  o'f 
the  natural  and  ordinary  risks  which  he  as- 
sumed, and  If  there  was  any  negligence  he 
contributed  to  it  by  his  own  remissness,  and 
In  either  case  there  can  be  no  recovery.  Plain- 
tiff was  not  requested  or  directed  to  forego 
or  omit  any  examination  for  himself,  and  no 
act  or  omission  of  the  foreman  increased  or 
added  to  the  danger  of  the  work;  but,  if  it  did, 
plaintiff's  own  voluntary  omission  contrib- 
uted to  that  injury,  and  in  either  event  there 
can  be  no  recovery. 

We  have  not  specifically  considered  all  the 
errors  argued,  as  the  foregoing  discussion 
sufficiently  disposes  of  the  case.  Our  views 
upon  the  vital  questions  which  we  have  dis- 
cussed are  at  variance  with  those  entertained 
by  the  district  court;  hence  Its  judgment 
must  be  reversed.  In  addition  to  the  author- 
ities already  cited,  and  in  support  of  our  con- 
clusion, see  Haas  v.  Balch,  6  C.  C.  A.  201,  50 
Fed.  984;  McQueeny  v.  Chicago,  etc.,  Ky. 
Co.,  120  Iowa,  522,  04  N.  W.  1124;  Browne  v. 
King.  100  Fed.  561,  40  C.  C.  A.  545;  Ander- 
son V.  Daly  M.  Co.,  15  Utah.  22,  4U  Pac.  12(1; 
B.  &  0.  R.  R.  Co.  V.  Baugb,  149  U.  S.  308, 
384,  13  Sup.  Ct.  914,  37  U  Ed.  772:   N.  E. 
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R.  Co.  T.  Conroy,  175  U.  S.  323,  20  Sup.  Ct 
85,  44  L.  Ed.  181;  Harris  t.  Balfour  Quarry 
Co.,  131  N.  C.  5o3,  42  S.  E.  973;  Cbrlstienson 
V.  Rio  Grande  W,  Ry.  Co.,  27  Utah,  132,  74 
Pac.  876,  101  Am.  St.  Rep.  045;  Lenderlnk  v. 
Village  of  Eockford  (Mich.)  98  N.  W.  4; 
Fort  Worth,  etc.,  Co.  v.  Whitteuburg  (Tex. 
Civ.  App.)  78  S.  W.  363;  Lach  t.  Burnham 
(C.  C.)  134  Fed.  688;  Van  Derhoff  t.  N.  Y. 
C.  &  H.  R.  R.  Co.  (Sup.)  84  N.  Y.  Supp.  650; 
Smith  y.  Hecla  M.  Co.  (Wash.)  80  Pac.  779 
notes  to  cases  in  Tedford  t.  Lob  Angeles  Elec. 
Co.  (Cal.)  54  L.  R.  A.  86,  118,  138,  164,  and 
O'NeU  V.  Gt.  Norttaein  B.  Co.  (Minn.)  51  L. 
R.  A.  532,  590. 
Reversed. 

GABBERT,  0.  J.,  and  STEELE,  J.,  concur. 


(34  Colo.  4») 

POORMAN  SILVER  MINES  OF  COLO- 
RADO, Limited,  v.  BRYANT. 

(Supreme  Court  of  Colorado.     June  5,  1905.) 
Appeal  from  District  Court,  Boulder  (boun- 
ty;  Christian  A.  Bennett,  Judge. 

Action  by  Alice  Bryant  against  the  Poop- 
man  Silver  Mines  of  Colorado,  Limited. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Hugh  Butler  and  Chas.  M.  Campbell,  for 
appellant.  Ralph  B.  Esteb,  John  R.  Wolff, 
and  H.  N.  Hawkins,  for  appellee. 

CAMPBELL,  J.  Action  for  damages  for 
personal  injuries  suffered  on  account  of  de- 
fendant's negligence.  The  case,  both  as  to 
Its  facts  and  the  law  applicable  thereto,  Is 
similar  to  Poorman  Silver  Mines  of  Colo- 
rado, Ltd.,  T.  Devling,  81  Pac.  252.  The  in- 
juries were  received  at  the  same  time  and 
In  the  sanie  accident.  Our  decision  there 
controls  here,  and  for  the  reasons  there 
given  the  Judgment  rendered  for  the  plain- 
tiff must  be  reversed,  and  the  cause,  remand- 
ed. 

Reversed. 

GABBERT,  C.  J.,  and  STEELE,  J.,  con- 
cur. 


(83  Colo.  473) 

TOWN  OF  FLETCHER  t.   SMITH. 
(Supreme  Court  of  (Colorado.     June  6,  1905.) 

Towns— Disconnecting   TEBarroBT  —  Sufji- 
ciENXT  OP  Petition. 

A  petition  for  the  disconnection  of  ter- 
ritory from  a  town,  alleging  that  the  town  had 
not  maintained  any  streets,  alleys,  "or"  other 
public  utilities  within  the  tract  in  question,  was 
not  insufficient  on  the  theory  that,  as  the  stat- 
ute requires  land  shall  not  be  disconnected  when 
it  is  shown  that  the  town  has  maintained 
streets,  lights,  "and  other  public  utilities,"  the 
iLse  of  the  word  "or,"  instead  of  "and,"  render- 
ed the  petition  insufficient. 

Error  to  Arapahoe  County  Court;   Albert 
S.  Frost,  Judge. 


Application  by  (3eorge  S.  Smith  to  have 
certain  territory  disconnected  from  the  town 
of  Fletcher.  Application  granted,  and  the 
town  brings  error.    Affirmed. 

See  70  Pac.  697. 

O.  N.  Hilton,  for  plaintiff  In  error.  G.  L. 
Stevick  and  C.  M.  Kendall,  for  defendant  In 
error. 

STEELE,  J.  From  a  decree  of  the  county 
-court  of  Arapahoe  county  disconnecting  the 
soutliwest^uarter  of  section  2,  township  4 
south,  of  range  67  west,  from  the  town  of 
Fletcher,  the  town  appealed  the  case  to  the 
Court  of  Appeals;  thereafter  it  was  trans- 
ferred to  this  court 

The  trial  court.  It  is  claimed,  erred  In  not 
granting  the  motion  of  the  town  to  dismiss 
the  action,  because:  (1)  Assuming  the  facts 
stated  in  the  petition  to  be  true,  still  the  pe- 
titioner is  not  entitled  to  any  relief;  (2)  the 
statute  under  which  the  proceeding  is 
brought  is  unconstitutional;  (3)  the  petition 
does  not  In  terms  follow  the  statute,  but 
negatives  other  matters  than  are  therein 
specified  as  necessary  to  be  negatitved. 

The  plaintiff  in  error  presents  no  argu- 
ment in  support  of  his  contention  that  the 
statute  Is  unconstitutional,  and  we  shall 
therefore  not  discuss  the  question.  The  pe- 
tition alleges  that  the  petitioner  Is  the  owner 
of  the  land  in  question;  that  the  land  is 
situated  within  the  corporate  limits  of  the 
town  of  Fletcher;  that  the  tract  contains 
more  than  20  acres;  that  It  is  situated  upon 
and  contiguous  and  adjacent  to  the  border 
'of  the  town;  that  no  part  thereof  has  been 
platted  into  lots  and  blocks  as  a  part  of  or 
as  an  addition  to  the  town;  that  all  taxes 
or  assessments  lawfully  due  upon  the  prem- 
ises have  been  fully  paid.  It  is  further  al- 
leged that  the  said  town  has  not  maintained 
any  streets,  alleys,  "or"  other  public  utilities 
for  a  period  of  three  years  through  or  ad- 
joining the  said  tract  of  land,  or  for  any 
other  time.  The  specific  objection  is  that, 
as  the  statute  requires  that  lands  shall  not 
be  disconnected  when  it  is  shown  that  the 
town  has  maintained  streets,  lights,,  "and" 
other  public  utilities,  an  allegation  In  the 
petition  that  the  town  has  not  maintained 
streets,  lights,  "or"  other  public  utilities  is 
not  sufficient;  that  the  statute  requires  the 
petitioner  to  prove  the  negative,  and  that 
'"the  petitioner  endeavors  in  his  petition  to 
avoid  this  dilemma  by  electing  to  aver  and 
prove  such  _  negative  as  he  is  convinced  is 
the  easiest,  and  in  his  petition  uses  the  dis- 
junctive 'or,'  so  that  his  petition  reads 
•streets,  lights,  "or"  other  public  utilities.' " 
This  argument,  it  seems  to  ns,  is  In  favor  of 
the  petition;  for,  conceding  that  the  peti- 
tioner must  aver  all  that  counsel  contends  he 
should,  he  could  not  make  the  allegation  in 
the  language  of  the  statute  without  averring 
that  which  would  defeat  his  action.  If  he 
were  to  aver  that  the  town  had  not  main- 
tained any  streets,  lights,  j';^n(^Q$l|e<vpubUc 
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utilities  through  or  adjoining  tbe  land,  he 
would  admit  that  the  town  had  maintained 
streets,  lights,  "or"  other  public  utilities. 
The  allegation  is  in  proper  form,  and  the 
objection  is  not  well  taken. 

The  allegations  of  the  petition  were  estab- 
lished by  the  testimony.  The  respondent 
offered  no  testimony.  The  statute  authoriz- 
ing the  disconnection  of  land  from  cities 
and  towns  has  been  construed  in  the  recent 
cases  of  Town  of  Edgewater  v.  Liebhardt,  32 
Colo.  307,  7«  Pac.  366,  Town  of  Prulta  v. 
Williams,  33  Colo.  — ,  80  Pac.  132,  and  Ana- 
conda Mining  Co.  v.  Town  of  Anaconda,  33 
Colo.  — ,  80  Pac.  144.  Under  the  authority 
of  these  cases,  we  must  hold  that  the  peti- 
tion was  sufficient,  and  that  the  motion  to 
dismiss  was  properly  denied. 

The  CHIEF  JUSTICE  and  CAMPBELL, 
J.,  concur. 

(33  Colo.  513) 

KEEFE  MFG.  &  INVESTMENT  CO.  v. 
BOARD  OF  EDUCATION  OF  SCHOOL 
DIST.  NO.  1  IN  ARAPAHOE  COUNTY 
et  al. 

(Supreme  Court  of  Colorado.     June  6,  1903.) 

Schools  —  Allowance  of  Claims  —  Discbe- 
tion  6f  b0abi>— coebcion  bt  mandamus. 
Under  Acts  1874,  p.  234,  {  14,  creating  a 
board  of  education,  and  providing  that  no  mon- 
ey shall  be  paid  out  of  its  school  fund  except 
in  pursuance  of  a  resolution  of  the  board,  and 
a  contract  for  the  erection  of  a  scliooliiouse, 
which  authorized  the  board  to  adjust  and  pay 
any  amount  claimed  to  be  due  thereon  "accord- 
ing to  its  Judgment,"  the  board  was  vested  with 
a  discretion  in  the  allowance  of  tbe  contractor's 
claims,  which  the  courts  would  not  coerce  by 
mandamus. 

Appeal  from  District  Court,  Arapahoe 
County;   F.  T.  Johnson,  Judge. 

Mandamus  proceedings  by  the  Keefe 
Manufacturing  &  Investment  Company 
against  the  board  of  education  of  School 
District  No.  1  in  Arapahoe  county  and  oth- 
ers. There  was  a  Judgment  of  dismissal, 
'  and  petitioner  appeals.    Affirmed. 

F.  A.  Williams,  for  appellant.  W.  D. 
Todd  and  Doud  &  Fowler,  for  appellees. 

MAXWeLL,  J.  On  the  petition  of  appel- 
lant, an  alternative  writ  of  mandamus  is- 
sued, which  set  forth  substantially  the  fol- 
lowing facts:  Respondent  board  of  educa- 
tion was  a  quasi  public  corporation,  organ- 
ized under  a  special  act  of  the  LegislatlTO 
Assembly  of  the  territory  of  Colorado  (Acts 
1874,  p.  234).  Other  respondents  were  pres- 
ident and  treasurer,  respectively,  of  the 
hoard.  The  board  contracted  with  one  Tow- 
ers to  build  a  school  building.  Towers  con- 
tracted with  one  Smith  for  certain  of  the 
brickwork  in  connection  with  such  build- 
ing. Smith  contracted  with  the  petitioner 
(appellant)  to  furnish  brick.  The  building 
was  completed,  and. a  balance  of  about  $5,- 
000  Is  held  by  the  board  of  the  money  owing 
81  P.— 17 


to  the  original  contractor.  Towers.  There 
is  a  balance  due  petitioner  on  accotmt  of 
brick  furnished  by  It  to  Smith  ot  $1,606. 
The  petitioner  demanded  payment  of  the 
board  of  the  amount  alleged  to  be  due  it, 
which  demand  was  refused.  For  a  second 
cause  of  action  substantially  the  same  facts 
were  alleged  with  reference  to  a  claim  of  a 
subcontractor  of  Smith  for  a  balance  of 
$307.30,  alleged  to  be  due  for  lime,  cement, 
and  plaster  furnished,  which  claim  had  been 
assigned  to  petiyoner.  The  mandate  of  the 
alternative  writ  was:  "To  draw  or  cause 
to  be  drawn,  in  accordance  with  the  rules  of 
your  said  board,  and  upob  the  school  fund 
of  said  district  providing  for  the  construc- 
tion of  said  school  building  and  appurte- 
nances, a  warrant  or  warrants  of  your  said 
board,  payable  to  the  order  of  said  peti- 
tioner, for  the  sum  of  $1,913.30,  and  deliver 
the  same  to  said  petitioner,  and  upon  pres- 
entation of  said  warrant  for  payment  duly 
indorsed  or  receipted  by  the  petitioner,  you, 
tbe  said  respondents  the  board  of  education 
of  School  District  No.  1  of  the  county  of 
Arapahoe  and  state  of  Colorado,  and  Thomas 
Keely,  as  treasurer  of  said  board,  are  here- 
by required  to  pay  the  same  out  of  said 
funds,"  or  show  cause  why  the  same  had 
not  been  done.  A  demurrer  having  been 
sustained  to  the  alternative  writ,  the  peti- 
tioner' electing  to  abide  by  its  petition.  Judg- 
ment of  dismissal  was  rendered  thereon, 
from  which  this  appeal. 

1.  The  principle  is  elementary  that  the 
writ  of  mandamus  will  not  lie  to  control  the 
discretion  of  a  public  official,  and  such  has 
been  the  law  of  this  state  since  the  an- 
nouncement thereof  in  People  v.  Auditor,  2 
Golo.  97,  wherein  Judge  Belford,  speaking 
for  the  court,  said:  "Where  it  appears  that 
tbe  officer,  as  in  this  case,  is  called  upon  to 
audit  and  examine  claims,  and  in  doing  so 
is  invested  with  judicial  powers,  a  court, 
while  it  may  compel  him  to  take  action,  will 
never  dictate  what  his  decision  shall  be; 
and  this  Is  the  exact  thing  the  plaintiffs  in 
error  asked."  To  the  same  effect  are  Rhodes 
V.  Board  of  Public  Works,  10  Colo.  App.  99, 
107,  49  Pac.  430;  Union  Colony  v.  Elliott, 
5  Colo.  371,  373;  Howell  v.  Cooper,  2  Colo. 
App.  530.  31  Pac.  523;  Greenwood  Cemetery 
Co.  V.  Routt,  17  Colo.  156,  160,  28  Pac.  1125, 
15  L.  R.  A.  369,  31  Am.  St.  Rep.  284;  People 
V.  District  Court,  18  Colo.  20,  39,  31  Pac. 
339.  Under  the  contract  and  the  law  gov- 
erning tbe  respondent  board  the  board  was 
vested  with  a  discretion  as  to  the  allowance 
of  the  claims  presented  by  petitioner.  The 
contract  provides:  "The  party  of  the  first 
part  may  adjust  and  pay  any  Just  amount 
claimed  »  •  •  to  l)e  due  said  claimant 
according  to  its  Judgment,"  so  that  by  the 
express  terms  of  tbe  contract  the  adjust- 
ment and  payment  of  such  claims  is  left 
to  the  Judgment  of  the  respondent  board. 
Exercise  of  Judgment  necessarily  Involvea 
the  exercise  of  discretion.    A  part  of  sectloilC 
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14,  p.  239,  of  the  act  creating  respondent 
board,  supra.  Is  as  follows:  "The  board  of 
education  shall  direct,  by  resolution,  the 
payment  of  said  funds;  and  no  money  shall 
be  paid  out  of  such  fund  except  In  pursu- 
ance of  such  resolution,  and  on  the  written 
order  of  the  president  of  the  board  of  edu- 
cation, countersigned  by  the  secretary." 
The  funds  referred  to  in  the  above  quotation 
Include  the  fund  here  sought  to  be  control- 
led. The  authorization  of  payment  by  reso- 
lution necessarily  Involves  the  allowance 
and  audit  of  a  claim,  which  ihvolves  the 
exercise  of  judgment  or  discretion  of  the 
same  character  as  that  provided  for  by  the 
contract.  Under  the  authorities  above  cited 
it  Is  clear  that  the  writ  prayed  for  by  this 
petition  should  not  have  been  granted.  State 
V.  Llebes,  19  Wash.  589,  54  Pac.  26,  is  relied 
upon  by  petitioner  in  support  of  its  conten- 
tion. The  facts  In  that  case  clearly  distin- 
guish It  from  the  facts  set  forth  in  the  al- 
ternative writ  herein,  and  render  it  inappli- 
cable as  an  authority.  The  facts  as  stated 
in  the  alternative  writ  were  not  sufficient 
to  constitute  a  cause  of  action.  The  de- 
miu-rer  was  properly  sustained.  The  Judg- 
ment should  be  affirmed,  and  It  is  so  or- 
dered. 
Affirmed. 

The  CHIEF  JUSTICE  and  GUNTEB,  J., 
concur. 

(S3  Colo.  464) 

WALSH  V.  JACKSON. 
(Supreme  Court  of  Colorado.     June  5,  1905.) 

1.  Pbactice— Issues   not  in   Case— Submis- 
sion TO  JUBY— Eerob. 

It  is  error  to  submit  to  the  jury  an  issue 
not  in  the  case. 

2.  Same— Instructions— PisBEOABDiNo   Tes- 
timony—Prejudicial Ebbob. 

.  In  an  action  to  determine  title  to  mining 
claims,  where  all  testimony  of  plaintiff  on  a 
certain  issue  was  stricken  out,  the  refusal  to 
give  an  instruction  requested  by  defendant  to 
disregard  such  testimony,  and  the  submission 
of  the  issue,  was  prejudicial  error. 

3.  Court  Stenogbaphkb  —  Costs  or— Punc- 
tuation Marks. 

Under  the  statute  providing  that  the  ste- 
nographer transcribing  the  shorthand  notes  of 
the  testimony  shall  be  allowed  not  exceeding 
20  cents  per  folio  of  100  words,  be  should  not 
be  allowed  for  punctuation  marks. 

Appeal  from  District  Court,  Ouray  County; 
Theron  Stevens,  Judge. 

Action  by  Mary  E.  Jackson  against  Thom- 
as F.  Walsh-  From  the  judgment,  defend- 
ant appeals.    Beversed  and  remanded. 

Thomas,  Bryant  &  Jjce  and  Story  &  Story, 
for  appellant    John  T.  Bamett,  for  appellee. 

GABBEBT,  C.  J.  The  subject-matter  of 
controversy  In  this  case  is  the  conflict  be- 
tween the  Boxer  and  Columbine  lodes.  The 
Boxer  was  located  July  9.  1900,  and  the  Co- 
lumbine August  20th  following.    The  owner 


of  the  Boxer  applied  for  a  patent,  which  the 
claimant  of  the  Columbine  adversed,  and 
subsequently  commenced  an  action  in  sup- 
port thereof.  The  issues  made  by  the  plead- 
ings are  the  usual  ones  in  adverse  cases. 
The  trial  resulted  in  a  verdict  upon  which 
the  court  entered  a  judgment  that  neither 
of  the  parties  was  entitled  to  the  premises  In 
controversy.  The  claimant  of  the  Boxer  ap- 
peals. 

It  appears  from  the  testimony  that  the 
Boxer  was  located  upon  a  mineral-bearing 
vein,  and  that  all  physical  acts  necessary  to 
initiate  title  to  the  premises  so  claimed  were 
performed,  save  and  except,  it  Is  contended 
on  behalf  of  the  appellee,  that  the  necessary 
discovery  work  was  not  done.  Considering 
the  testimony  on  this  subject  In  the  most 
favorable  light  for  the  appellee,  the  most 
that  can  be  said  is  that  it  is  conflicting. 
There  is  certainly  testimony  on  behalf  of 
the  appellant  tending  to  prove  that  it  was 
performed.  Whether  or  not,  however,  that 
question  is  really  material  in  this  case,  we 
shall  not  consider  or  attempt  to  determine. 
The  appellee  attempted  to  attack  the  validity 
of  the  Boxer  location  upon  the  ground  that 
the  location  was  based  upon  a  discovery 
made  within  the  boundaries  of  a  prior,  valid, 
existing  location  known  as  the  "St.  Paul." 
The  undisputed  testimony  on  behalf  of  ap- 
pellant was  to  the  effect  that  the  Boxer  was 
located  upon  unappropriated  public  domain. 
On  motion  of  appellant,  all  testimony  offered 
on  behalf  of  the  appellee  tending  to  contro- 
vert this  issue  was  stricken  out.  At  the  con- 
clusion of  the  trial  counsel  for  appellant  re- 
quested the  court  to  instruct  the  jury  that 
there  was  no  evidence  tending  to  prove  that 
the  Boxer  discovery  was  made  on  the  St. 
Paul,  and  that  all  evidence  on  that  subject 
should  be  disregarded.  This  Instruction  was 
refused.  Notwithstanding  the  action  of  the 
trial  court  in  striking  all  testimony  which 
had  been  given  on  the  subject  of  the  discov- 
ery being  within  the  bormdaries  of  the  St 
Paul,  and  the  fact  that  the  testimony  re- 
maining established  that  it  was  on  ground 
subject  to  appropriation,  the  issue  as  to 
whether  the  location  of  the  Boxer  was  made 
upon  unappropriated  public  domain  was  sub- 
mitted to  the  jury.  This  was  clearly  errone- 
ous. We  have  repeatedly  held  that  it  is  er- 
ror to  submit  to  the  determination  of  a  jury 
an  issue  which  is  not  in  the  case.  The  error 
in  this  instance  is  emphasized  by  the  refusal 
to  specially  direct,  on  the  request  of  appel- 
lant, that  all  testimony  tending  to  prove  that 
the  discovery  of  the  Boxer  was  within  the 
boundaries  of  the  St.  Paul  should  be  disre- 
garded. 

During  the  progress  of  the  trial  some  tes- 
timony was  introduced  on  behalf  of,  the 
'claimant  of  the  Columbine  to  the  effect  that 
the  vein  upon  which  the  Boxer  was  located 
departed  from  the  side  lines  of  the  Boxer 
before  it  reached  the  premises  in  controver- 
sy.   The  court  sub^Mpijito'^jn^^^otlon 
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of  connsel  tor  the  claimant  of  the  Boxer, 
struck  out  this  testimony.  On  the  argument 
of  the  case,  counsel  for  the  claimant  of  the 
Columbine,  over  the  objection  of  counsel  for 
the  owner  of  the  Boxer,  was  permitted  to 
comment  upon  this  testimony,  and  contend 
before  the  Jury  that  the  premises  in  dispute 
could  not  be  held  by  the  Boxer,  because  the 
vein  departed  from  the  side  lines  of  the  lat- 
ter.-. Whether  or  not  the  ruling  of  the  court 
was  correct  will  not  be  determined  at  this 
time,  because,  without  regard  to  the  question 
of  the  departure  of  the  vein,  it  is  apparent 
that  the  court  committed  prejudicial  error  in 
giving  and  refusing  the  instructions  noticed. 
The  rights  of  the  parties,  as  dependent  upon 
the  strike  of  the  vein  upon  which^  the  Boxer 
location  is  made,  can  be  determined  at  an- 
other trial. 

On  a  motion  to  retax  the  costs  of  the  ste- 
nographer for  transcribing  the  testimony,  the 
trial  court  allowed  for  punctuation  marks. 
The  statute  provides  that .  for  transcribing 
the  shorthand  notes  of  the  stenographer  he 
shall  be  allowed  not  exceeding  20  cents  per 
folio  of  100  words.  The  stenographer  tran- 
scribes what  the  witness  says,  as  recorded 
by  his  shorthand  notes.  It  is  so  clear  that 
the  compensation  of  the  stenographer  is  to  be 
determined  by  the  number  of  words  tran- 
scribed, and  not  by  the  number  of  punctua- 
tion marks  which  he  may  employ  to  make 
the  transcript  intelligible,  that  it  is  not  neces- 
sary to  enter  upon  a  dissertation  on  the  sub- 
ject The  trial  court  was  in  error  in  allow- 
ing the  stenographer  for  punctuation  marks. 

The  Judgment  of  the  district  court  is  re- 
versed, and.  the  cause  remanded  for  a  new 
trial. 

Beveraed  and  remanded. 

STEELE  and  CAMPBELL,  JX,  concur. 


(S3  Colo.  487) 

CITT  OP  DENVER  et  al.  v.  DUNNING  et  al. 
(Supreme  Court  of  Colorado.  June  5,  1905.) 
1.  MuNiciPAi.   CoBPOBATioNS  —  Sidewalks— 

CORBTBDCTIOW  —  ChABTEB   —   ORDINANCBS— 

RiQHTa  or  Owners. 

Denver  City  Charter  1883,  as  amended  by 
Laws  1889,  p.  139,  art.  10,  §  2,  provides  that 
on  recommendation  of  the  board  of  public  worljs 
that  certain  sidewallcs  shall  be  constructed  on 
the  passage  of  an  ordinance  therefor,  the  city 
shall  by  advertisement  notify  the  owners  of  tlie 
property  adjacent  to  and  abutting  on  the  side- 
walks so  to  l)e  constructed  to  construct  the 
same  in  accordance  with  the  requirements  of, 
and  within  the  time  provided  by,  ordinance, 
and  if  the  owner  shall  fail  so  to  do  the  i)oard 
of  public  works  may  have  the  same  constructed 
by  contract.  An  ordinance  passed  thereunder 
provided  for  the  publication  of  a  notice  to  the 
owners  to  build  sidewalks  according  to  specifi- 
cations within  a  specified  time.  Held,  that  the 
cliarter  and  ordinance  contemplated  tlie  right  of 
the  property  owner  to  construct  the  sidewalks 
himself,  of  which  right  he  could  not  be  divested 
except  as  provided  by  the  charter  and  ordinance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cojt  Dig.  Municipal  Corporations,  §§  745-749.] 


•2.  Sakb— Notices— DesObiption  of  Stbeet. 

Failure  of  a  notice  to  property  owners, 
published  under  such  provisions,  to  specify  the 
streets  on  which  the  property  of  such  owners 
abutted  on  which  sidewalks  were  to  be  con- 
structed by  them,  was  a  fatal  defect. 
8.  Saue— AssESSiCENTS  —  Review  —  Limita- 
tions. 

Denver  City  Charter  1893,  art.  7,  8  62 
(Sees.  Laws  1893,  p.  225,  c.  78),  provides  that 
no  action  or  proceeding  shall  be  commenced  to 
review  any  assessments  authorized  by  "this  arti- 
cle" unless  commenced  within  90  days  after  the 
passage  of  the  ordinance  making  the  final  as- 
sessment. Held,  that  such  article  did  not  apply 
to  sidewalks  constructed  under  the  charter  of 
1885,  as  amended  by  Laws  1889,  the  assess- 
ment for  which  was  levied  as  provided  by  Char- 
ter 1883,  art.  10,  and  not  under  the  cliarter  of 
1893. 

Error  to  District  Court,  Arapahoe  County; 
Frank  T.  Johnson,  Judge. 

Action  by  Walter  Dunning  and  others 
against  the  city  of  Denver  and  Mortimer  O. 
Wheeler,  as  county  treasurer  and  collector 
of  the  city  of  Denver.  From  a  Judgment 
for  plaintiffs,  defendants  bring  error.  Af- 
firmed. 

J.  M.  Ellis,  Guy  Le  R.  Stevlck,  S.  L.  Car- 
penter, H.  A.  Lindsley,  and  H.  L.  Rltter,  for 
plaintiffs  In  error.  Joshua  Grozier  and  John 
P,  Brockway,  for  defendants  in  error. 

MAXWELL,  J.  Defendants  In  error,  as 
plaintiffs,  brought  this  action  to  enjoin  the 
enforcement  of  an'  assessment  levied  upon 
their  property  to  pay  the  expenses  of  lay- 
ing sidewalks  abutting  thereon.  To  reverse 
a  Judgment  in  theh:  favor,  this  writ  of  er- 
ror is  prosecuted. 

So  far  as  pertinent  to  this  controversy, 
section  2  of  article  10  of  the  charter  of  the 
city  of  Denver  of  1885,  as  amended  in  1889, 
Is  as  follows:  "The  city  council,  upon  the 
recommendation  of  the  board  of  public  works, 
may  by  ordinance  order  the  construction  or 
reconstruction  of  any  sidewalk  or  sidewalks 
upon  the  official  grade  in  the  city  of  Denver. 
Upon  the  passage  of  such  ordinance,  the  city 
clerk  shall,  by  advertisement  for  ten  suc- 
cessive days  in  some  newspaper  published 
In  the  city  of  Denver,  notify  the  owners  of 
property  adjacent  to  and  abutting  upon  the 
sidewalks  so  ordered  to  be  constructed  or  re- 
constructed, to  construct  or  re-construct,  as 
the  case  may  be,  the  same  in  accordance 
with  the  requirements  of  and  within  the 
time  provided  by  said  ordinance  which  shall 
not  be  less  than  thirty  days.  If  the  owner 
of  such  property  shall  fall  within  the  time 
specified  in  the  ordinance  to  so  construct  or 
re-construct  said  sidewalk  or  sidewalks,  the 
board  of  public  works  may  ^advertise  for 
thirty  successive  days  In  some  newspaper 
published  In  the  city  of  Denver  for  bids  for 
the  construction  of  such  sidewalk  or  side- 
walks under  specifications  to  be  prescribed 
by  the  board  of  public  works."  Sess.  Laws 
1889,  p.  139.  Pursuant  to  the  authority 
granted  by  the  above  provision  of  the  char 
ter,  an  ordinance  (No.  106,  1889)  was  enaeti 


26Q 


.81  PACIFIC  BEPOHTBB. 


(Colo. 


by  the  dty  cotmcil  of  the  city  of  Denver  es-- 
tnblisbing  -what  la  known  as  "East  Denver 
Sidewalk  District  No.  2."  Section  4  there- 
of, as  amended,  is  in  part  as  follows:  "Upon 
the  passage  of  this  ordinance  or  as  soon 
thereafter  as  practicable,  the  city  der^  of 
the  city  of  Denver  shall  by  advertisement 
for  ten  successive  days  In  some  newspaper 
published  In  the  city  of  Denver,  notify  the 
owners  of  property  adjacent  to  and  abut- 
ting upon  the  sidewalks  so  ordered  to  be 
■  constructed,  to  construct"  the  same  in  ac- 
cordance with  the  requirements  of  this  or- 
dinance by  the  lOt^  day  of  May,  1890;  and 
the  owners  of  property  adjacent  to  and  abut- 
ting upon  said  sidewalks  so  ordered  to  be 
constructed,  shall  by  said  lOtb  day  of  May, 
1890,  construct  the  said  sidewalks  in  ac* 
cordance  with  the  requirements  of  this  or- 
dinance." Pursuant  to  this  ordinance  the 
clerk  published  a  notice  to  the  owners  of 
property  abutting  upon  certain  streets  In 
East  Denver  Sidewalk  District  No.  2,  to 
construct  sidewalks  in  accordance  with  the 
requirements  of  the  ordinance.  The  com- 
plaint alleged  and  the  answer  admitted  that 
the  notice  to  property  owners  to  construct 
sidewalks  at  their  own  expense,  required 
by  the  charter  and  the  ordinance,  omitted 
the. streets  upon  which  the  property  of  plain- 
tiffs abutted. 

1.  Ordinances  are  for  the  government  and 
control  of  the  city  and  its  officers  as  well 
as  the  citizen.  The  charter  and  the  ordi- 
nance contemplated  the  right  of  the  property 
owner  to  construct  the  sidewalk  hln^self,  of 
such  material,  within  the  limits  provided  by 
the  ordinance,  as  he  might  select.  This 
right  granted  to  the  property  owner  is  a 
substantial  and  valuable  one,  of  which  he 
cannot  be  divested  except  In  the  manner 
provided  by  the  charter  and  ordinance.  In 
Johnston  v.  Oshkosh,  21  Wis.  184,  Chief 
Justice  Dixon,  in  discussing  the  failure  of 
street  commissioners  to  give  notice  to  lot 
owners  to  do  work  mentioned  in  said  notice 
within  a  reasonable  time,  to  be  therein  speci- 
fied, and,  if  said  work  be  not  done  within 
such  time,  the  commissioners  would  enter 
Into  a  contract  for  the  doing  thereof,  said: 
"Failure  to  give  such  notice  is  an  insuperable 
objection  to  the  validity  of  the  taxes  for 
the  nonpayment  of  which  the  deed  was  exe- 
cuted. The  street  commissioners  had  no 
power  to  enter  into  the  contract  without  hav- 
ing given  the  notice."  And  again:  "Every 
one  having  bad  the  slightest  experience  in 
such  matters  knows  that  the  right  reserved 
to  the  owners  and  occupants  to  make  Im- 
provements themselves  is  a  substantial  right, 
and  one  which  cannot  be  dispensed  with 
without  very  great  danger  of  oppression  and 
Injustice."  In  Dubuque  v.  Wooton,  28  Iowa, 
571,  wherein  the  effect  of  a  failure  to  publish 
a  resolution  of  the  city  council  providing 
fca:  the  making  of  certain  public  Improve- 
ments was  under  discussion,  it  is  said:  "We 
hold  that  the  publication  of  the  resolution 


prescribed  In  the  ordinance  Is  necessary  in 
order  to  authorize  the  city  to  enforce  in 
any  manner  the  collection  of  the  tax.  The 
ordinances  of  the  city  are  laws  equally  bind- 
ing upon  the  city  and  the  citizens.  They 
cannot  be  dispensed  with  by  the  city  when 
rights  are  secured  under  them,  or  the  exer- 
cise of  power  by  the  city  is  regulated  by 
them,  or  power  itself  conferred  by  the  char- 
ter flows  through  them.  The  city,  if  these 
laws  require  preliminary  proceedings  or  acts 
necessary  to  the  acquisition  of  power  or 
rights  In  particular  cases,  cannot  dispense 
with  their  requirements."  The  same  doc- 
trine Is  announced  in  Ives  v.  Irey,  51  Neb. 
136,  70  N.  W.  961;  Kork  v.  Smith,  55  Wis. 
67,  12  N.  W.  408;  ftawley  v.  Ft.  Dodge,  103 
Iowa,  573,  72  N.  W.  756.  Many  other  au- 
thorities might  be  cited  tb  the  same  effect, 
some  of  which  are  dted  In  the  cases  above. 
Failure  to  publish  the  notice  required  by 
the  charter  and  ordinance  was  a  Jurisdic- 
tional defect,  a  condition  precedent  to  any 
action  upon  the  part  of  the  city  authorities, 
which  would  authorize  them  to  assess  the 
property  of  plaintiffs.  The  rule  announced 
in  the  Dumars,  Londoner,  and  Kennedy 
Cases,  80  Pac,  that  the  action  of  the  city 
council  in  determining  that  certain  prelim- 
inary steps  had  been  taken  is  final  and  con- 
clusive, is  not  applicable  to  the  case  under 
consideration,  for  that  the  charter  under 
which  the  sidewalks  were  ordered  and  con- 
structed contains  no  curative  provisions,  as 
does  the  charter  of  1893,  under  which  the 
last  above  cited  cases  arose;  and,  further, 
this  record  is  silent  as  to  any  action  of  the 
city  council  which  can  ,be  construed  as  cura- 
tive of  the  Jurisdictional  defect  here  relied 
on.  This  case  clearly  comes  within  the  prop- 
osition announced  by  this  court  in  City  of 
Denver  v.  Londoner,  80  Pac.  117,  wherein 
it  Is  said:  "It  is  no  doubt  true  that  condi- 
tions precedent  which  the  law  points  out 
shall  be  observed  by  city  authorities  In  or- 
dering Improvements  must  be  complied  with, 
and  that,  as  a  general  rule,  their  failure  to 
do  so  does  not  give  them  Jurisdiction  to  pro- 
ceed." 

2.  The  ordinance  levying  the  assessment 
was  approved  December  1,  1897,  published 
December  3,  1807.  This  suit  was  commen- 
ced October  3,  1899.  Section  62,  art.  7,  Den- 
ver Charter  of  1893  (Sess.  Laws  1893,  pp. 
131,  225,  c.  78),  is:  "No  action  or  proceed- 
ing shall  be  commenced  to  review  any  pro- 
ceedings, or  acts,  or  to  question  the  validity 
or  enjoin  the  collection  of  the  bonds,  war- 
rants or  assessments  authorized  by  this  arti- 
cle, unless  commenced  within  ninety  (90) 
days  after  the  passage  of  the  ordinance 
making  the  final  assessment."  It  Is  said  that 
more  than  90  days  having  elapsed  since  the 
passage  of  the  final  assessing  ordinance  be- 
fore the  commencement  of  this  suit,  this 
action  Is  barred.  The  language  of  section 
02  does  not  admit  of  the  construction  con- 
tended for  by  counpbed  ^liejHsiitlf^'lvJfe- 
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ferred  to  <n  sectioa  62  of  the  charter  of  1893 
Is  entitled  "Public  Improvements."  .  TUe 
provisions  of  this  article  relating  to  side- 
walks are  radically  different  from  those  of 
the  charter  of  1885,  as  amended  in  1889. 
The  assessifaent  here  complained  of  was  not 
authorized  by  article  7  of  the  charter  of 
1893,  but  by  article  10  of  the  charter  of 
1885,  as  amended.  The  work  for  which  this 
assessment  is  sought  to  be  enforced  was 
performed  long  previous  to  the  enactment 
of  the  charter  of  1803,  and  cannot  be  con- 
trolled by  the  pi-ovislon  thereof  here  In.- 
voked.  In  Denver  t.  Campbell  (Colo.  Sup.) 
80  Pac.  142,  cited  by  counsel  in  support  of 
their  contention  in  this  regard,  the  work 
for  which  the  assessment  was  levied  was 
performed  under  and  by  virtue  of  the  author- 
ity granted  by  the  charter  of  1803,  which 
clearly  distinguishes  that  case  from  the  case 
under  consideration,  so  far  as  the  force  and> 
effect  of  section  62  above  quoted  Is  con- 
cerned. 

■  It  is  not  necessary  to  copsider  the  other 
questions  presented.    The  Judgment  will  be 
affirmed. 
Affirmed. 

STEELE  and  GUNTER,  JX,  concur. 
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HEAD   CAMP.    PACIFIC   JURISDICTION, 

WOODMEN  OF  THE  WORLD, 

V.  WOODS. 

(Supreme  Court  of  Colorado.    June  5,  1905.) 

1.  Benbficiai.  Association— Meetings  Out- 
side OF  State. 

Sesiiiong  of  a  beneficial  association  held  in 
states  other  than  that  in  which  it  was  incor- 
porated and  where  its  bead  office  was  maintain- 
ed were  legal,  the  association  having  been  in- 
corporated to  do  business  in  such  states. 

2.  Beneficiai,   Associations  —  Chanok   of 
IiAws— Effect  on  Member. 

Where  a  benefit  certificate  provided  that  it 
should  be  liable  to  forfeiture  if  the  member 
should  not  comply  with  such  by-laws  and  rules 
as  might  be  adopted  by  the-  head  camp,  and  that 
it  was  subject  to  ail  the  conditions  of  the  cer- 
tificate and  fundamental  laws  of  the  associa- 
tion, and  the  articles  of  incorporation  provided 
that  the  association  should  have  power  to  adopt 
a  new  constitntiVin,  by-laws,  and  rules,  and 
that  it  might  later  modify  or  change  them  at 
will,  a  change  in  the  fundamental  laws  and  by- 
laws was  binding  on  the  member. 

3.  Same  —  Acceptance   of   Assessment— Es- 
toppel. 

Where,  nnder  the  laws  of  a  beneficial  as- 
sociation, members  engaged  in  certain  hazard- 
ous occupations  were  required  to  pay  an  extra 
premium,  and  a  regular  assessment,  without 
addition  for  a  hazafdous  occupation  in  which 
the  member  was  engaged,  was  paid  in  the  early 
part  of  a  month  to  apply  on  an  assessment  not 
delinquent  until  the  close  of  the  month,  the 
association  was  nnder  no  obligation  to  apply 
such  payment  to  a  payment  of  the  additional 
charge  because  of  the  hazardous  occupation. 

Appeal  from  District  Court,  Gunnison 
County;  Theron  Stevens,  Judge. 

Action  by  Huldah  E.  Woods  against  the 
Head  Gamp,  Pacific  Jutisdiction,  Woodmen 


of  the  World.    From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

This  case  was  tried  to  the  court  upon  an 
agreed  statement  of  facts',  from  which  It  ap- 
pears, Inter  alia,  that  appellant  existed  as  a 
fraternal  organization  prior  to  its  IncMiiora- 
tion  under  its  present  name.  In  August, 
1890,  it  held  what  is  termed  a  "head  camp 
session"  in  Denver,  Colo.,  at  which  there  were 
adopted  certain  by-laws  and  regulations  of 
the  organization,  known  as  "Fundamental 
Laws"  for  the  government  of  head  and  local 
camps,  and  camp  by-laws.  It  was  organized' 
on  the  "lodge  plan."  Each  benefit  member, 
in  addition  to  initiation  or  introduction  dues, 
was  required  to  pay  at  stated  periods  camp 
dues  to  the  local  camp  of  which  he  was  a 
member,  and,  through  the  local  camp  officers, 
to  pay  assessments  for  a  benefit  fund  to  meet 
death  claims  of  the  head  camp,  as  well  aa 
what  was  termed  a  per  capita  tax  to  supply 
the  head  camp  with  fimds  for  necessary  or- 
ganizing and  operating  expenses.  Among 
other  things  in  said  fundamental  laws  adopt- 
ed at  said  head  camp  session  in  August,  1890, 
were  the  following,  viz.:  Section  "a"  of  di- 
vision "a"  was  as  follows:  "This  body  shall 
be  known  as  the  Head  Camp,  Pacific  Juris- 
diction, 'Woodmen  of  the  World,'  embracing 
the  states  of  Colorado,  Wyoming,  Montana, 
Oregon,  Washington,  Nevada,  California,  and 
the  territories  of  Idaho  and  Utah.  The  prin- 
cipal office  shall  be  at  the  office  of  the  bead 
clerk,  which,  office  shall  be  at  the  city  o* 
Denver,  Colorado."  Section  "c"  of  division 
"a"  was  as,  follows:  "The  head  camp  shall 
have  supervision  over  all  the  local  camps 
within  its  jurisdiction,  shall  prescribe  laws 
for  their  government,  not  in  conflict  with 
those  of  the  sovereign  camp;  shall  provide 
rituals  and  supplies  for  their  use."  Section 
"a"  of  division  "1"  provided  as  follows: 
"Persons,  to  become  members,  must  be  white 
males  at  least  twenty-one,  and  not  over  fifty 
years  of  age,  of  good,  sound  bodily  health 
and  mind,  of  exemplary  habits,  good  moral 
character,  and  engaged  in  an  honorable  and 
lawful  business  or  vocation.  Persons  en- 
gaged in  the  following  kind  of  business  or 
employments  shall  not  be  admitted-  as  mem- 
bers of  this  order:  Railway  freight  brakeman, 
railway  engineers,  freight  conductors,  fire- 
men an^  switchmen,  ihloers,  employees  in 
gunpowder  factories,  wholesalers  and  manu- 
facturers of  liquors,  saloon  keepers,  saloon 
bartenders,  baloonlsts,  sailors  on  the  lakes 
or  seas,  plow  grinders  and  brass  workers, 
and  professional  fireman,  electric  engineers 
and  linemen,  or  parties  engaged  in  vocations 
which  are  really  apprenticeships  to  any  of 
the  vocations  herein  named,  and  any  one 
who,  after  becoming  adopted  and  receiving 
this  certificate,  shall  engage  in  any  of  the 
prohibited  vocations,  shall  forfeit  all  insur- 
ance and  benefits  thereunder."  Said  funda- 
mental laws  provided  for  biennial  head  camp 
sessions,  and  that  each  head  camp  session}  p 
should  be  held  at  such  time  and  place  as  the 
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preceding  session  should  determine.  Said 
head  camp  session  held  in  August,  1890,  pro- 
vided fcr  the  second  head  c^mp  session  to  be 
held  at  Pueblo,  Colo.,  in  August,  1892.  Both 
prior  and  subsequent  to  its  incorporation, 
defendant,  as  a  fraternal  body,  proceeded  to 
organize  local  camps  under  its  jurisdicttoi 
in  the  nine  states  and  territories  above  nam- 
ed, autf  for  many  years  has  had  camps  in 
each  of  said  nine  states  and  territories. 

The  following  benefit  certificate  Vas  issued 
to  John  T.  Woods,  husband  of  plaintiff,  ot 
date  June  28,  1890: 


"No.  2061. 
"Age  30. 


"Benefit  Certificate 


Ajnount  $3000. 
Rate  $1.30. 


"Head  Camp 

"Woodmen  of  the  World. 

"Pacific  JurisdlcUon. 

"This  certificate,  issued  by  the  Head  Con- 
sul and  Head  Clerli  of  the  Pacific  Jurisdic- 
tion, Woodmen  of  the  World,  by  its  author- 
ity. 

"Witnessetb:  That  neigblrar  John  T. 
Woods,  a  member  of  Gunnison  Camp  No.  30, 
located  at  Gunnison,  Colo.,  is,  while  in  good 
standing  In  this  Fraternity,  entitled  to  par- 
ticipate it  its  Benefit  Fund  to  an  amount  not 
to  exceed  Three  Thousand  Dollars,  which 
shall  be  paid  at  his  death  to  his  wife,  Huldah 
E.  Woods,  by  its  Head  Camp,  subject  to  all 
the  conditions  named  in  this  certificate,  and 
named  in  its  Fundamental  Laws,  and  liable 
to  forfeiture  if  said  neighbor  shall  not  com- 
ply with  said  conditions.  Laws  and  such  By- 
Laws  and  Rules  as  are  or  may  be  adopted  by 
the  Head  Camp  or  the  Local  Camp  of  which 
be  is  a  member. 

"In  witness  whereof,  we  have  hereunto 
attixed  our  olflcial  signatures  and  impressed 
the  seal  of  the  Head  Camp.  Done  at  Denver, 
State  of  Colorado,  this  28th  day  of  June,  A. 

D.  1890.     F.  A.   Fallcenburg,   Head  Consul. 

E.  W.  Douglas,  Head  Clerk.     [Seal.] 
"Registered  and  delivered  this  9th  day  of 

April,  A.  D.  1892.    Henry  F.  Lake,  Clerk.    A. 
B.  Mathews,  Consul. 

"Gunnison  Camp,  No.  39." 

On  January  20,  1891,  the  organization  was 
regularly  incorporated  pursuant  to 'sections 
036  to  640,  Mills'  Ann.  St  After  stating  Its 
purpose  to  organize  as  a  Colorado  corporation 
(not  for  pecuniary  profit),  and  Its  corporate 
name,  the  second  subdivision  of  Ite  articles 
reads  as  follows:  "The  objects  for  which 
said  assoeintion  is  formed  are  to  promote 
social  and  fraternal  Intercourse  among  our- 
selves and  our  associates;  to  secure  pecun- 
iary aid  to  the  widows,  orphans,  heirs  and 
devisees  of  deceased  members  of  said  asso- 
ciation; to  give  pecuniary  aid  and  employ- 
ment to  members  of  said  association,  who 
may  he  in  need  or  want;  to  aid  one  another 
in  distress;  to  hold  and  convey  such  real  es- 
tate and  other  property  as  may  be  necessary 


to  conduct  the  affairs  of  the  association;  to 
authorize  and  establish  laws,  secret  work 
and  rituals  for  sutwrdlnate  camps;  to  pre- 
scribe laws  and  rules  to  govern  the  same;  to 
organize  subordinate  camps  In  the  states  ot 
Colorado,  Wyoming,  Montana,  Washington, 
Oregon,  Idaho,  Nevada  and  California,  and 
the  territory  of  Utah."  The  third  subdivision 
in  said  articles  is  in  words  as  follows:  "The 
principal  ofl9ce  of  said  association  shall,  be 
located  in  the  city  of  Denver,  stato  of  Colo- 
rado; but  meetings  of  said  association  may 
be  held  at  any  time  within  the  states  of  Colo- 
rado, Wyoming,  Montana,  Washington,  Ore- 
gon, Idaho,  Nevada  and  California,  or  the 
territory  of  Utah."  The  dfth  subdivision  Is 
In  words  as  follows:  "The  said  association 
shall  have  power  to  make  and  adopt  a  consti- 
tution, by-laws,  rules  and  regulations  for  the 
admission,  suspension  or  expulsion  of  mem- 
bers and  for  the  government  of  this  associa- 
tion and  all  subordinate  camps,  for  the  col- 
lection of  assessments,  fees  and  dues,  and 
shall  prescribe  the  number  and  duties  of  all 
ofticers  and  members;  shall  prescribe  the 
manner  of  safely  keeping  and  paying  out  all 
monies,  and  may  alter,  modify  or  change  the 
constitution,  by-laws,  rules  and  regulations 
at  win." 

The  second  head  camp  session  of  defend- 
ant, and  the  first  head  camp  session  after  its 
incorporation,  was  held  at  Pueblo,  Colo.,  in 
August,  1802,  and  was  a  representative  body, 
consisting  of  the  officers  of  the  head  camp 
and  delegates  from  each  camp  under  its  Ju- 
risdiction. Said  session  was  regularly  con- 
vened and  organized,  and  on  August  16, 1892, 
by  a  more  than  two-thirds  vote  of  all  Its 
members,  regularly  adopted  what  was  desig- 
nated as  Its  "constitution,"  as  well  as  form 
for  camp  by,-laws. 

Article  36  of  said  constitution  contained 
three  sections,  as  follows: 

"Section  1.  This  constitution  may  be 
amended  by  a  two-thirds  vote  of  the  head 
camp,  or  by  a  two-thirds  vote  of  the  exec- 
utive council,  when  ratified  by  two-thirds 
of  the  camps  in  the  Jurisdiction. 

"Sec.  2.  All  fundamental  laws  heretofore 
adopted  are  superseded  and  abrogated  by 
this  constitution. 

"Sec.  3.  This  constitution  shall  take  effect 
and  be  In  force  immediately  upon  its  adop- 
tion." 

Said  constitution  so  adopted  In  August, 
1892,  at  Pueblo,  Colo.,  contained  the  same 
general  plan  which  had  previously  been  in 
vogue,  with  some  improvements  In  detail. 
Article  24  of  said  constitution  took  the  place 
of  what  has  been  set  forth  as  section  "a"  of 
division  "1"  of  the  fundamental  laws  adopt- 
ed at  Denver  In  August,  1900.  Said  article 
contained  the  prohibition  against  railway 
freight  brakemen  and  persons  engaged  la 
other  named  hazardous  vocations  being  eligi- 
ble to  Initiation  to  benefit  membership,  but 
contained  the  following  provision  at  its  close: 
"Any  one  who,  after  becoming  introduced 
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and  receiving  this  certificate,  shall  engage 
in  any  of  the  prohibited  vocations,  shall, 
"While  so  employed  or  engaged,  be  required 
to  pay  fifteen  cents  per  thousand  dollars  In 
addition  to  the  regular  beneficiary  rate 
agreed  upon  and  specified  in  the  certificate, 
and  a  failure  to  do  so  shall  worlc  a  forfeiture 
of  membership  and  all  benefits  thereunder." 
Section  4  of  article  23  of  said  constitution 
adopted  at  Pucbio,  Colo.,  In  August,  1892,  is 
in  words  and  figures  as  follows:  "Every 
beneficiary  certificate  hereafter  issued  and 
all  beneficiary  certificates  heretofore  issued, 
shall  be  considered  as  containing  the  follow- 
ing clause:  This  certificate  shall  be  incon- 
testable after  one  year  from  date  thereof, 
provided  the  neighbor  to  whom  it  is  Issued 
has  compljed  with>all  the  requirements  there- 
on.' "  The  uniform  construction  of  said  sec- 
tion, always  followed  by  defendant  and  its 
ofticers,  has  been  to  the  effect  that,  after  one 
year  from  date  of  a  benefit  certificate,  de- 
fendant would  not  be^  at  liberty  to  contest 
a  certificate  after  the  death  of  a  member 
in  good  standing  on  account  of  any  claim 
of  misrepresentation  In  the  application  for 
membership,  but  that  the  defendant  was  at 
liberty  to  contest  payment  of  benefits  under 
a  certificate  In  event  the  member  on  account 
of  whose  death  claim  was  made  failed  to 
keep  himself  in  good  standing,  or  failed  to 
comply  with  conditions  provided  in  the  con- 
stitution and  by-laws  of  defendant,  and  par- 
ticularly conditions  pertaining  to  entering 
Into  named  hazardous  vocations.  The  con- 
stitution also  provided  for  biennial  head 
camp  sessions,  each  of  which  was  to  be  held 
at  such  place  within  the  Pacific  Jurisdiction 
as  the  previous  bead  camp  session  should  de- 
termine. The  head  camp  session  held  at 
Pueblo,  Colo.,  in  August,  1892,  provided  that 
the  next  head  camp  session  should  be  held 
at  Portland,  Or.,  in  August,  1894.  A  head 
camp  session  of  defendant  was  convened 
at  Portland,  Or.,  In  August  1894,  and  pro- 
vided that  the  next  head  camp  session  should, 
be  held' at  Helena.,  Mont,  In  August,  1896. 
A  head  camp  session  of  defendant  was  held 
at  Helena,  Mont,  in  August,  1896,  which  pro- 
vided that  the  next  head  camp  session  of  de- 
fendant should  be  held  at  San  Francisco, 
Cal.,  in  August,  1808.  A  head  camp  session 
of  defendant  was  held  In  San  Francisco,  Cat., 
in  August,  1898,  which  provided  that  the 
next  bead  camp  session  should  be  held  at  Salt 
Lake  City,  Utah,  In  August,  1900.  A  head 
camp  session  of  defendant  was  held  at  Salt 
Lake  City,  Utah,  In  August,  1900,  which  pro- 
vided that  Its  next  head  camp  session  should 
be  held  at  Cripple  Creek,  Colo.,  In  August," 
1902.  All  said  head  camp  sessions  have 
been  representative  bodies,  composed  of  dele- 
gates elected  from  the  body  of  the  member- 
ship of  defendant  In  accordance  with  the 
constitution  of  head  camp  by-laws  of  de- 
fendant in  force  at  the  time  of  their  respec- 
tive meetings.  Plaintiff  contends  that  there 
is  no  authority  in  law  for  holding  head  camp 


sessions  or  legislative  bodies  of  defendant 
outside  the  state  of  Colorado.  This  position 
is  controverted  by  defendant. 

At  the  head  camp  session  of  defendant 
held  and  organized  at  Portland,  Or.,  in  Au- 
gust, 1894,  a  new  constitution  was  adopted, 
following  in  its  general  features  the  previous 
constitution.  In  the  constitution  of  defend- 
ant adopted  at  Portland,  Or.,  in  August, 
18W,  by  a  two-thirds  vote  of  said  body,  sec- 
tion 1  of  article  24  continued  the  provision 
rendering  eligible  to  initiation  persons  en- 
gaged in  certain  enumerated  hazardous  voca- 
tions, including  that  of  railway  freight 
brakemen,  but  Increased  the  list  of  vocations 
deemed  hazardous,  and  Increased  the  rate 
to  be  paid  when  engaged  In  such  hazardous 
vocation,'  including  that  of  railway  freight 
brakemen,  from  15  cents  per  $1,000  of  bene- 
fit to  20  cents,  but  otherwise  made  no  change 
In  the  provisions  of  the  pueblo  constitution. 
Said  Portland  constitution  contained  similar  / 
provisions  for  meetings  of  head  camp  ses- 
sions as  in  previous  constitutions. 

At  the  head  camp  session  held  and  organ- 
ized at  Helena,  Mont.,  In  August,  1896,  a 
new  constitution  was  adopted  for  defendant, 
which  purported, to  take  the  place  of  all  pre- 
ceding fundamental  laws  or  head  camp  con- 
stitutions. The  constitution  adopted  by  a 
two-thirds  vote  of  the  head  camp  session 
at  Helena,  Mont,  has  since  that  time  never 
been  repealed  as  a  whole,  though  amend- 
ments have  been  made  to  certain  of  the  sec- 
tions at  subsequent  head  camp  sessions. 
What  Is  now  known  as  the  "Bevised  Consti- 
tution" of  defendant  Is  the  result  of  legisla- 
tion in  conformity  with  the  rules  and  prac- 
tice of  the  several  bead  camp  sessions  from 
1896  to  1900,  both  Inclusive.  In  the  revision 
authorized  by  the  head  camp  session  held 
at  Salt  Lake  City,  Utah,  in  August,  1900, 
many  of  the  sections  have  been  renumbered 
so  as  to  make  consecutive  numbering. 

With  reference  to  the  payment  of  benefits 
arising  from  the  death  of  members  engaged 
in  a  prohibited  or  hazardous  vocation,  the 
legislation  of  defendant  subsequent  to  the 
session  held  at  Portland,  Or.,  in  August, 
1894,  Is  as  follows:  At  the  head  camp  ses- 
sion held  at  Helena,  Mont,  in  August,  1896, 
section  103  of  the  constitution,  by  its  adop-  • 
tlon,  continued  In  force  the  rule  that  a  per- 
son, to  be  eligible  to  benefit  membership, 
must  not  be  engaged  in  any  of  several  haz-  • 
ardous  vocations,  Including  that  of  railway 
freight  brakeman,  and  In  section  106  of  said 
constitution  enacted  as  follows:  "Any  benefit 
member  properly  introduced  and  receiving 
his  benefit  cei-tlflcate,  who,  while  in  good 
standing,  shall  engage  In  any  of  the  prohib- 
ited vocations  mentioned  in  section  103,  other 
than  that  of  saloon  keeper,  saloon  bartender 
or  manufacturer  of  intoxicating  liquors,  shall, 
notwithstanding,  be  permitted  to  retain  his 
benefit  membership  while  so  engaged,  on  con- 
dition that  while  so  employed  and  engaged 
be  shall  pay  at  rate  of  20  ce 
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of  benefit  per  each  single  aasesfiment  In  ad- 
dition to  his  regular  asaessment  rate,  and 
not  otherwise.  A  failure  to  pay  said  extra 
rate  when  so  employed  or  engaged  shall  do» 
prlve  his  beneficiaries  of  any  right  to  receive 
benefit  as  the  result  of  his  death  from  acci- 
dent or  disease  occasioned  by  or  resulting 
from  said  hazardous  occupation.  No  sus-  | 
pended  member  can  be  reinstated  when  en 
gaged  in  any  of  said  prohibited  occupations." 
Said  section  106  was  amended  by  the  head 
camp  session  held  in  San  EVanclsco,  Gal.,  In 
August,  1898,  by  raising  the  rate  per  $1,000 
of  benefit  for  each  single  assessment  from  20 
cents  to  60  cents.  No  amendment  of  said 
section  In  any  way  material  to  this  case  was 
subsequently  made. 

Other  amendments  to  the  head  camp  by- 
laws or  constitution  of  defendant  adopted 
since  August,  18&4,  with  reference  to  the 
duties  of  members  to  keep  In  good  standing, 
are  summarized  as  follows:  It  has  ever  been 
the  duty  of.  all  benefit  members,  both  prior 
and  subsequent  to  the  adoption  of  the  Pueblo 
constitution,  to  pay  camp  dues  to  meet  the 
current  .expenses  of  the  local  camp.  Now 
and  for  seven  years  last  past  the  per  capita 
tax  paid  to  the  head  camp  is  and  has  been 
paid  out  of  the  local  camp  treasury,  and  out 
of  the  camp  dues  paid  by  the  members.  Pri- 
or to  1896  assessments  were  called  to  pay 
death  claims  after  the  death  proofs  were  ap- 
proved by  the  proper  oflBcers.  This  caused 
some  delay  in  the  payment  after  approval. 
The  language  of  the  constitution  adopted  at 
Portland,  Or.,  in  1894,  In  that  behalf  and 
with  reference  to  the  powers  of  certain  head 
oflScers,  was:  "They  shall  monthly  call  and 
cause  to  be  published  In  the  official  organ 
notice  of  assessments  sufficient  to  produce, 
when  collected,  a  sum  adequate  to  pay  all 
death  claims  then  approved.  Including  monu- 
ments. When  one  assessment  is  sufBclent, 
the  published  call  In  the  Pacific  Woodman 
shall  be  the  only  notice  to  be  given.  When 
no  assessment  or  a  multiple  assessment  Is 
called  In  any  one  month,  special  notice  shall 
also  be  mailed  by  clerk  of  each  camp  to  each 
member  thereof."  At  the  head  camp  session 
held  In  Helena,  Mont.,  In  August,  1896,  with 
reference  to  the  same  head  officers'  authority 
to  call  assessments.  It  was  enacted  in  sec-^ 
tlon  101  of  the  constitution  then  adopted, 
which  superseded  all  previous  fundamental 
laws  and  constitutions,  as  follows:  "The 
head  officers  above  mentioned  authorized  to 
sign  assessment  calls  can  call  a  double  or 
multiple  assessment  for  any  month,  when 
they  unanimously  find  It  expedient  so  to  do, 
to  promptly  meet  death  claims.  When  said 
bead  officers  find  no  assessment  Is  necessary 
for  any  particular  month,  they  shall  certify 
to  that  fact  and  cause  the  said  certificate 
to  be  published  In  'The  Pacific  Woodman.' 
In  making  assessments,  said  head  officers 
shall,  so  far  as  practicable,  be  governed  by 
the  following  rule,  viz:  They  shall  cause 
the  benefit  fund  to  be  so  maintained  and  re- 


plenished that  each  death  claim  may  be  paid 
within  twenty  days  after  the  death  proofs 
are  approved,  and  that  each  monument  for 
which  the  head  camp  Is  liable  may  be  paid 
for  wltnln  twenty  days  after  the  head  clerk 
receives  proper  evidence  of  its  erection." 
Under  said  action  the  practice  prevailed  that 
said  head  officers  Issued  a  call  for  one  assess- 
ment per  month,  since  the  time  never  occur- 
red when,  In  their  Judgment,  they  found  no 
assessment  necessary  for  any  particular 
month.  At  the  head  camp  session  held  at 
Salt  Lake  City,  Utah,  in  August,  1900,  said 
section  101,  which  now  appears  as  section 
99  of  the  revised  constitution,  was  amended 
by  striking  out  the  sentence,  "When  said 
head  officers  find  no  assessment  is  necessary 
for  any  particular  month,  they  shall  certify 
to  that  fact  and  cause  the  said '  certificate 
to  be  published  in  the  Pacific  Woodman," 
and  also  by  Inserting  at  the  end  of  said  sec- 
tion the  words,  "In  any  event  at  least  one 
assessment  shall  be  called  for  each  and  every 
calendar  month."  Prior  to  the  enactment  of 
the  constitution  of  1896  by  the  head  camp 
session  held  at  Helena,  Mont.,  there  had  been 
occasionally  a  month  in  which  no  assessment 
was  called,  and  there  bad  occasionally  been 
a  month  when  a  double  assessment  was  call- 
ed to  meet  the  obligation  arising  from  death 
claims.  The  legislative  body  of  defendant 
deemed  It  wise  to  have  one  assessment  every 
month  in  order  to  avoid  such  irregularity, 
and,  if  possible,  to  avoid  or  postpone  the 
necessity  of  calling  a  double  assessment  in 
any  single  month. 

At  the  bead  camp  session  of  defendant 
held  at  San  Francisco,  CaL,  in  1898,  provision 
was  made  for  the  creation  of  what  was  term- 
ed an  "equalization  fund."  By  that  body 
there  was  also  an  amendment  to  that  section 
of  the  constitution  then  numbered  101a. 
There  were  provisions  In  the  constitution  at 
that  time  for  amendments  to  the  constitu- 
tion being  made  by  a  body  known  as  the 
'♦Executive  Council,"  consisting  of  all  the 
head  officers  of  defendant,  when  ratified  by 
two-thirds  of  all  the  camps.  At  a  regular 
meeting  of  the  executive  council  of  defend- 
ant held  in  Denver,  Colo.,  in  the  month  of 
August,  1899,  by  a  two-thirds  vote  of  all  the 
members  of  that  body,  promptly  ratified  by 
a  two-thirds  vote  of  all  the  camps  then  in 
the  jurisdiction  of  defendant,  said  section 
101a  was  amended  so  as  to  read  as  follows: 

"Sec.  101a.  (1)  Beginning  with  January, 
1899,  each  benefit  member  theretofore  Intro- 
duced, and  each  benefit  member  Introduced 
subsequent  to  January  1,  1899,  beginning 
'with  the  month  when  the  next  equalization 
fund  payment  is  due,  and  in  order  to  main- 
tain himself  in  good  standing,  shall,  for  twen- 
ty consecutive  years,  but  no  longer,  pay  to 
his  camp  clerk  for  trau'smlsslon  to  the  bead 
banker,  in  addition  to  the  payments  otherwise 
required,  the  following  sums  in  advance  dur- 
ing the  months  of  January,  May  and  Septem- 
ber  in  each  year,  a^co^d|^^yt^l^^gY^ 
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schedule,  based  upon  the  rates  of  assess- 
ments paid  by  the  members  as  follows: 
[Here  follOMrs  schedule  showing  additional 
rates  that  members  are  required  to  pay.]  In 
case  any  benefit  member  diving  such  twenty 
years  shall  cause  the  amount  of  protection 
by  him  carried  to  be  increased,  bis  equallza' 
tlon  fund  contribution  sliall  be  accordingly 
augmented.  In  such  case  the  payment  of  the 
difference  between  his  old  and  new  rate  for 
such  purpose  sh^ll  continue  until  the  termina- 
tion of  twenty  years  from  the  time  of  tbe 
receipt  of  his  new  benefit  certificate. 

"(2)  Camp  clerks  and  bankers,  tbe  head 
banker,  head  audita:  and  board  of  head  man- 
agers shall  account  for  the  collections  above 
provided  for,  as  a  separate  head  camp  fund, 
to  be  known  as  equalization  fund. 

"(3)  The  head  camp  equalization  fund  shall 
be  constituted  and  augmented  from  tbe  fol- 
lowing sources:  (a)  Direct  contributions 
from  benefit  members  ab6ve  provided  for. 
(b)  Interest  of  securities  in  which  said  fund 
shall  be  Invested,  (c)  Such  surplus  in  tbe 
general  fund  as  the  board  of  bead  managers 
may  In  their  discretion  from  time  to  time 
transfer  to  equalization  fund,  (d)  The  sum 
of  one  dollar  to  be  collected  from  each  new 
benefit  member  on  receipt  of  his  certificate, 
and  transmitted  by  the  camp  clerk  to  the 
bead  banker,  (e)  The  first  assessment  of  all 
new  members  coming  Into  the  order,  said  as- 
sessment being  the  assessment  for  tbe  month 
next  succeeding  the  one  in  which  such  mem- 
ber may  be  Introduced,  (f)  All  surplus  mon- 
eys in  the  benefit  fund  not  required  to  meet 
the  prompt  payment  of  current  death  claims 
and  monument  bills,  that  shall  accumulate 
in  such  fund  from  the  proceeds:  provided, 
that  in  no  case  shall  any  surplus  fund  be  so 
transferred  Into  the  equalization  fund  If  the 
assessments  for  any  given  fiscal  year  exceed 
twelve  In  number.  (g>  The  board  of  head 
managers  shall  be  the  custodians  of  all  bonds 
or  securities  in  which  the  equalization  fund 
may  be  hereafter  Invested,  with  authority  to 
use  or  employ  such  safe  deposit  vaults  as 
may  in  their  Judgment  securely  preserve  the 
said  bonds  or  securities. 

"(4)  Said  equali^tion  fund  shall  be  invest- 
ed under  tbe  direction  and  the  supervision 
of  tbe  board  of  head  managers,  only  In  Unit- 
ed States  government  bonds,  bonds  of  states 
of  the  United  States  and  municipal  bonds 
of  cities  having  a  population  of  50,000  or 
more.  Such  securities  shall  be  taken  in  the 
name  of  the  Head  Camp,  Pacific  Jurisdiction, 
Woodmen  of  the  World.  No  such  securities 
shall  ever  be  transferred  or  sold  without  spe- 
cial order  for  such  sale  made  by  the  entire 
board  of  head  managers,  at  a  meeting  there- 
of, which  order  must  be  approved  by  the  head 
consul,  bead  clerk,  head  banker,  and  bead 
auditor. 

"(5)  No  warrants  shall  be  drawn  on,  or 
expenditure  authorized  from,  the  equaliza- 
tion fund  of  tbe  bead  camp,  except  to  pay 
at  lowest  market  price  for  bonds  in  which 


tbe  same  shall  be  invested,  until  the  time 
and  conditions  mentioned  below  shall  occur, 
and  then  only  as  hereinafter  provided. 

"(6)  When  the  bead  camp  equalization 
fund,  including  the  bonds  in  which  the 
same  shall  be  invested  at  the  market  value 
thereof,  shall  equal  four  million  dollars,  but 
not  before,  with  the  single  exception  men- 
tioned below,  tbe  Subsequent  Interest  and 
other  accretions  to  said  fund  shall,  at  such 
times  as  tbe  board  of  bead  managers  deem 
expedient,  be  transferred  to  the  benefit  fund, 
to  diminish  the  number  of  benefit  assess- 
ments. The  exception  above  refetred  to  is  ^ 
tbe  following:  If  in  any  calendar  year 
more  than  fifteen  assessments  are  required 
without  aid  from  the  ^uallzation  fund,  then 
the  board  of  head  managers  shall  In  Decem- 
ber of  such  year  use  the  Interest  accrued 
during  such  year  on  the  equalization  fund, 
or  some  part  thereof,  to  aid  tbe  benefit  fund. 
In  such  case  said  board  shall  have  power 
to  authorize  the  issuance  of  warrants  on  the 
equalization  fund  to  efCect  said  aid." 

Said  section  101a  now  appears  as  section 
100  in  the  revised  constitution.  It  was  in 
some  particulars  amended  with  reference  to 
investment  of  securities  at  the  head  camp  . 
session  held  at  Salt  Lake  City,  Utah,  in 
August,  1900,  but  not  in  any  particular  that 
required  Increased  payments  from  the  ben- 
efit members. 

'  Section  104  of  the  constitution  adopted  at 
Helena,  Mont,  in  August,  1896,  was  subse- 
quently amended  under  the  system  prevail- 
ing under  defendant's  rules  and  constitution 
at  the  bead  camp  session  held  in  San  Fran- 
cisco, Cal.,  in  1898,  and  also  on  the  initia- 
tion of  the  executive  council  by  a  two-thirds 
vote,  ratified  by  a  two-thirds  vote  of  all  the 
camps  In  the  Jurisdiction  of  defendant,  in 
August,  1899,  and  is  now  incorporated  as 
section  103  of  the  revised  constitution,  which 
section  was  not  amended  subsequent  to 
August,  1899,  and,  as  so  amended,  contains 
the  following  provisions  as  to  each  benefit 
member:  "To  remain  in  good  standing  be 
must  pay  to  the  deik  of  his  camp,  during 
the  month  immediately  prior  to  the  one  for 
wblcb  It  is  called,  every  benefit  assessment, 
whether  single  or  multiple;  must  pay  camp 
dues  and  equalization  fund  payments  on  tbe 
month  when  the  same  are  payable.  •  •  • 
Each  benefit  member  must  pay  at  least  one 
benefit  assessment  in  advance  in  each  cal- 
endar montli,  unless  in  fact,  notice  is  given 
that  no  assessment  is  to  be  paid  for  any  spe- 
cial month.  Any  member  who  falls  to  pay 
bis  camp  dues  or  benefit  assessment,  all 
equalization  fund  dues  during  the  month  in 
which  the  same  severally  are  payable,  shall 
stand  suspended,  and  until  and  imiess  rein- 
stated, neither  he  nor  bis  beneficiaries  shall 
be  entitled  to  any  of  the  rights  and  privi- 
leges of  a  member  of  the  order." 

John  T.  Woods,  husband  of  plaintiff,  de- 
parted this  life  on  the  18th  of  December,!  ^ 
1900,  as  the  result  of  being  run  over  by  ff\^ 
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railway  car  or  train  while  engaged  In  the 
vocation  of  a  railway  freight  brakeman,  In 
which  vocation  he  had  been  engaged,  with- 
out knowledge  at  or  during  the  time  of  ei- 
ther plaintiff  or  defendant,  since  the  1st 
day  of  August,  1900,  and  continuing  up  and 
until  the  time  of  his  death.  For  some  time 
prior  to  bis  death,  and  prior  to  bis  entering 
said  vocatioij,  said  John  T.  Woods  was  not 
living  with  his  family,  and  his  whereabouts 
and  vocation  were  unknown  to  his  wife, 
plaintiff  below;  but  during  all  said  time 
plaintiff.  In  his  behalf,  regularly  paid  to  the 
clerk  of  his  camp  the  sums  required  for  the 
camp  dues,  assessments,  and  equalization 
fimd,  according  to  the  amount  of  protection 
which  he  carried,  but- made  no  payment  on 
account  of  his  being  engaged  in  said  extra- 
hazardous vocation.  At  divers  times  prior 
to  August,  1900,  said  John  T.  Woods  had 
been  engaged  in  hazardous  vocations,  and 
on  such  occasions  bad  paid  the  extrahazard- 
ous rate,  to  the  amount  In  the  aggregate 
sum  of  $23.10,  which  was  no  more  than  the 
constitution  and  laws  of  defendant,  as  here- 
tofore set  forth  and  claimed  by  the  defend- 
ant to  be  in  force  at  the  time  when  said 
payments  were  made,  required  in  that  be- 
half. Including  the  regular  assessment  paid 
to  his  camp  clerk  In  the  month  of  December, 
1900,  for  transmission  to  the  head  camp  In 
January,  1901,  127  assessments,  numbered 
from  0  to  126,  Inclusive,  were  and  had  been 
due  from  said  John  T.  Woods,  all  of  which, 
amounting  to  $1(35.10,  had  been  paid  in  due 
time;  the  last  payment  of  such  assessment 
having  been  made  by  plaintiff,  on  behalf  of 
said  John  T.  Woods,  on  the  8th  day  of  De- 
cember, 1900,  to  apply  on  what  Is  'known  as 
January,  1901,  assessment,  not  delinquent 
until  close  of  December,  1900,  to  keep  said 
Woods  in  good  standing  until  the  last  day 
of  January,  1901.  In  addition  to  said  pay.- 
ments,  the  head  camp  had  received  in  due 
time,  as  the  result  of  payment  of  camp 
dues  regularly  made  and  otherwise,  all  the 
per  capita  tax  due  to  Its  general  fund, 
amounting  In  the  aggregate  to  $18.75.  De- 
fendant had  also  received,  aa  the  result  of 
payments  made  prior  to  the  death  of  said 
John  T.  Woods,  for  and  on  his  account,  for 
Its  equalization  fund,  paid  at  proper  times, 
the  amount  of  $3.90,  being  all  the  payments 
due  on  account  of  said  equalization  fund  re- 
quired by  the  constitution  and  rules  of  de- 
fendant. No  conteution  Is  made  by  defend- 
ant that  if  John  T.  Woods  had  died  as  the 
result  of  ordinaiy  disease,  or  the  ordinary 
hazards  of  nonhazardous  vocations,  plain- 
tiff, on  account  of  said  payments,  would  be 
entitled  to  receive  the  sum  of  $3,000.  At  the 
time  of  the  death  of  said  John  T.  Woods  the 
equalization  fund  of  defendant  amounted 
approximately  to  the  sum  of  $190,000,  and 
the  collections  In  the  benefit  funet  of  defend- 
ant at  said  time  in  the  hands  of  the  head 
banker  and  of  Its  different  camp  bankers 
amounted  ai)proximately  to  $130,000,  after 


paying  all  death  claims  then  approved  by 
defendant,  and  the  total  number  of  benefit 
members  of  defendant  at  that  time  was  ap- 
proximately 58,000. 

■The  second  condition  upon  the  back  of  the 
certificate  of  insurance  reads  as  follows: 
"In  case  of  his  death  while  a  member  of 
this  fraternity  In  good  standing,  bis  bene- 
ficiary shall  receive  such  sum  as  may  be 
collected  from  an  assessment  upon  all  mem- 
bers according  to  the  certificates  held  by 
each,  but  said  sum  to  be  paid  shall  not  ex- 
ceed the  amount  stated  on  the  face  of  this 
certificate."  The  latter  part  of  section  "e," 
division  "I,"  of  the  constitution  of  the  de- 
fendant company  of  1890,  reads  as  follows: 
"The  rates  of  assessment  for  benefits  at 
death  shall  be  as  follows,  on  an  amount  not 
to  exceed  the  sum  mentioned;  but  the  ben- 
efit to  be  paid  shall  In  no  Instance  exceed  the 
sum  realized  from  one  assessment  on  each 
member  in  good  standing  In  the  order  at  the 
date  a  death  occurs."  Section  1  of  article  6 
of  the  constitution  of  the  defendant  com- 
pany of  1892-94  reads  as  follows:  "It  shall 
have  supervision  over  all  the  camps  within 
Its  Jurisdiction;  shall  prescribe  laws  for 
their  government;  shall  provide  rituals  and 
supplies  for  their  use;  and  shall  have  power 
to  collect  and  assess  from  every  member, 
through  the  camps,  as  often  as  may  be  re- 
quired, such  amount  as  each  member  shall 
agree  to  pay  when  joining  this  fraternity, 
to  pay  Ijeneflts  upon  the  death  of  members 
In  good  standing;  and  to  levy  and  collect 
such  tax  upon  the  camps  as  may  be  neces- 
sary to  pay  the  expenses  of  the  head  camp." 

That,  as  to  this  statement  of  facts.  It  Is 
understood  there  is  no  admission  on  the 
part  of  plaintiff  that  any  head  camp  session 
or  legislative  meeting  of  defendant  held  out- 
side of  the  state  of  Colorado,  or  the  action 
of  the  executive  council  of  defendant  in 
attempting  to  change  the  rules  or  constitu- 
tion or  by-laws  of  the  defendant,  are  of  any 
force  or  legal,  though  claimed  by  defendant 
to  be  of  full  force  and  legal  when  adopted 
as  above.  The  question  of  law  Is  to  be  de- 
termined by  the  court  upon  the  facts  as 
shown. 

The  foregoing  constitute  all  the  facts  hav- 
ing any  bearing  tipon  the  questions  that  we 
deem  It  necessary  to  determine  on  this  re- 
view. 

The  court  rendered  Judgment  In  favor  of 
appellee  (plaintiff  below)  for  the  amount 
named  in  the  certificate,  with  Interest.  The 
appellant  (defendjint  below)  brtnger  the  case 
here  on  appeal. 

H.  N.  Haynes  (Chas.  M.  Campbell,  Of  coun- 
sel), for  appellant  Dexter  T.  Sapp  and 
Sprlgg  Shackelford,  for  appellee. 

GODDARD,  J.  (after  stating  the  facts). 
The  questions  presented  for  our  determina- 
tion by  this  record  are  whether  the  trial 
court  erred  in  its  conclusion  that  the  appel- 
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lee  was  entitled  to  have  tbe  amounts  paid 
on  account  of  what  Is  termed,  tbe  equaliza- 
tion fund,  her  portion  of  the  alleged  excess 
in  the  benefit  fund,  and  the  amount  paid  on 
the  8th  of  December,  1900,  applied  .in  pay- 
ment of  tbe  additional  assessments  incurred 
by  reason  of  her  husband  engaging  in  the 
business  of  railway  freight  brakeman.  It 
is  contended  by  appellee  that  these  three 
items  were  collected  by  appellant  without 
authority,  and  that  appellee  is  entitled  to 
bare  the  same  applied  as  above  stated. 
This  contention  Is  based  uimn  the  ground 
that  the  sections  of  the  constitution  provid- 
ing for  the  creation  of  an  equalization  fund, 
and  for  the  payment  of  the  benefit  assess- 
ment monthly  in  advanfie  in  each  month.  In- 
stead, as  theretofore,  after  claims  for  death 
losses  had  been  presented  and  approved,  are 
void,  first,  because  these  changes  of  the 
fundamental  law  and  by-laws  were  made  at 
meetings  of  the  head  camp  held  outside  the 
state  of  Colorado;  second,  because  such 
amendments  Impair  the  obligation  of  the 
original  contract  with  the  assured,  and  are 
not  within  the  power  of  amendment  reserv- 
ed to  the  order. 

1.  Upon  the  first  proposition,  we  think  the 
court  correctly  held  that  the  provisions  com- 
plained of  were  not  Invalid  because  adopted 
at  sessions  of  the  head  camp  held  outside  of 
the  state  of  Colorado.  Sovereign  Camp  W. 
O.  W.  V.  Fraley  (Tex.  Sup.)  59  S.  W.  879,  51 
L.  R.  A.  898;  Derry  Council  v.  "State  Council, 
197  Pa.  413,  47  Atl.  208,  80  Am.  St.  Rep.  838. 

2.  "We  are  also  of  the  opinion  that  the  sec- 
ond proposition  cannot  be  maintained.  The 
certificate  Issned  to  Woods  provides  that 
while  in  good  standing  he  is  entitled  to  par- 
ticipate in  its  benefit  fund  to  be  paid  at  his 
death  to  the  appellee,  "subject  to  all  the  con- 
ditions named  in  this  certificate  and  named  in 
its  fundamental  laws,  and  liable  to  forfeiture 
if  said  Neighbor  shall  not  comply  with  said 
conditions,  laws,  and  such  by-laws  and  rules 
as  are,  or  mqy  be  adopted  by  the  Head  Camp 
or  the  Local  Camp  of  which  he  Is  a  member." 
At  the  time  this  certificate  was  delivered  to 
Woods  it  was  provided  In  the  fundamental 
laws  then  in  force  that  a  member  who,  after 
receiving  a  beneficiary  certificate,  should  en- 
gage in  certain  prohibited  vocations.  Includ- 
ing that  of  railway  freight  brakeman,  should 
forfeit  all  insurance  and  benefits  thereunder. 
By  subsequent  legislation  the  assured  was 
given  the  privilege  of  engaging  in  the  busi- 
ness of  railway  freight  brakeman.  and  of  con- 
tinuing his  insurance  by  paying  a  prescribed 
amount  in  addition  to  the  regular  beneficiary 
rate  specified  in  his  certificate,  but  that  a 
failure  to  pay  said. extra  rate  when  so  em- 
ployed should  deprive  his  beneficiary  of  any 
right  to  receive  benefits  as  a  result  of  his 
death  from  accident  resulting  from  such 
hazardous  occiipatlon.  It  Is  provided  In  the 
fifth  subdivision  of  the  articles  of  Incorpo- 
ration that  the  association  shall  have  power 
to  adopt  a  constitution,  by-laws,  rules,  and 


regulations  for  the  government  of  tbe  asso- 
ciation, and  may  alter,  modify,  or  change 
such  at  will.  Section  1,  art.  26,  of  the  consti- 
tution adopted  at  the  first  session  of  the 
head  camp  after  Its  Incorporation,  provides 
that  this  "constitution  may  be  amended  by 
a  two-thirds  vote  of  the  head  camp  or  by  a 
two-thirds  vote  of  the  executive  council  when 
ratified  by  two-thirds  of  the  camps  In  this 
jurisdiction."  In  view  of  this  power  of  the 
order  to  amend  its  fundamental  laws  and  by- 
laws, the  provision  In  the  certificate  that  the 
right  to  participate  In  benefits  was  subject 
to,  and  'should  be  forfeited  by  a  failure  to 
comply  with,  the  conditions  named  in  the 
then  "existing  laws  and  such  as  may  be 
adopted"  by  the  order,  clearly  recognizes  the 
right  of  the  order  to  amend  Its  fundamental 
laws  and  by-laws  In  the  particulars  com- 
plained of.  Fullenwider  v.  Royal  League,  73 
111.  App.  321,  336;  Fullenwider  v.  Royal 
League,  180  111.  621,  54  N.  E.  485,  72  Am.  St. 
Rep.  239;  Supreme  Lodge  v.  Knight,  117  Ind. 
489,  20  N.  E.  479,  3  L.  R.  A.  409;  Stohr  v. 
San  Francisco  M.  F.  Soc,  82  Cal.  557,  22 
Pac.  1125;  Supreme  Commandery  v.  Ains- 
worth,  71  Ala.  436,  46  Am.  Rep.  332;  Su- 
preme Lodge  V.  La  Malta,  95  Tenn.  157,  31 
S.  W.  493,  30  L.  R.  A.  838;  Hughes  v.  Wis. 
Odd  Fellows'  Mut.  Life  Ins.  Co.  (Wis.)  73  N. 
W.  1015.  In  the  case  of  Fullenwider  v.  Roy- 
al League.  180  111.  621,  54  N.  E.  485,  72  Am. 
St.  Rep.  239,  an  amendment  of  the  by-laws 
increasing  the  assessment  In  force  when  the 
contract  was  entered  hito  was  upheld.  It  is 
there  said:  "It  Is  apparent  that  the  new  by- 
law was  adopted  In  the  manner  provided  for 
In  the  laws  of  the  society,  and  was  not  an  un- 
reasonable eua^itment.  It  was  enacted  imder 
a  right  to  amend  the  by-laws  reserved  ex- 
pressly in  the  contract,  and  hence  It  cannot 
be  claimed  It  in  any  manner  Impaired  any 
vested  right.  "  The  contract  requiring  compli- 
ance with  any  by-laws  that  might  be  there- 
after enacted,  and  the  certificate  being  ac- 
cepted with  such  a  clause  therein,  there  is  no 
vested  right  of  having  the  contract  in  the 
<tertificate  remain  unchanged,  because  the 
recognition  of  the  power  to  make  new  by- 
laws is  necessarily  a  recognition  of  the  right 
to  repeal  or  amend  those  theretofore  made." 
In  Hughes  v.  Wisconsin,  etc.,  supra,  the  char- 
ter of  a  mutual  life  Insurance  company  em- 
powered Its  directors  to  amend  Its  by-laws; 
and  by  an  amendment  It  was  provided  that. 
In  case  a  member  committed  suicide,  his 
policy  should  not  be  paid.  It  was  lield  that 
a  member  whose  policy  was  issued  prior  to 
such  amendment,  who  stated  in  his  appli- 
cation that  he  would  conform  to  the  by-laws 
"now  In  force,  or  which  may  hereafter  be 
adopted,"  was  bound  by  such  amendment. 
Pinney,  J.,  who  delivered  the  opinion  of  the 
court,  said':  "We  think  that  the  insured 
might  and  did  contract  with  the  defendant 
company  to  be  bound  and  affected.  In  refer- 
ence to  by-laws  and  regulations  of  future  en- 
actment, as  ftiliy  aud  effectually  as  if  such 
Digitized  by  VJ*^»^V  IC 
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layn  and.  regulations  were  existing  at  tbe 
time  be  became  a  member,  and  might  consent 
that  they  should  enter  Into  and  form  parts  of 
the  contract,  modifying  or  varying  the  rights 
of  the  parties."  In  the  FuUenwlder  Case, 
73  III.  App.  321,  336,  tbe  following  language 
was  used:  "It  will  not  be  denied  that  the 
parties  had  power  to  contract  with  reference 
to  future  by-laws,  or  change  of  by-laws,  and, 
if  they  did  so  contract,  there  is  no  Injustice 
In  enforcing  such  future  or  changed  by-laws 
against  the  parties.  There  la  no  limitation 
that  such  changes  of  by-laws  shall  not  be 
made  for  the  general  good  of  the  'widows' 
and  orphans'  fund  if  It  Increases  the  burden 
of  some  or  all  of  Its  members."  All  the 
aboTe  cases,  and  others  that  .might  be  cited, 
announce  the  same  rule;  and  no  case  has 
been  ca*lled  to  our  attention  that  holds  that, 
under  a  contract  in  terms  recognizing  the 
right  of  change  in  the  laws  of  a  mutual  ben- 
efit society,  It  cannot,  for  the  common  good 
of  all  the  members,  enact  legislation,  apply- 
ing to  all  alike,  whereby  the  requirements  of 
good  standing  may  be  made  more  onerous 
than  they  were  when  the  benefit  certificate 
was  issued.  It  la  manifest  that  the  provi- 
sions for  the  creation  of  an  equalization  fund 
and  for  tbe  payment  of  tbe  benefit  assess- 
ment monthly  in  advance,  thereby  enabling 
the  order  to  more  promptly  pay  the  claims 
for  death  losses,  were  reasonable  and  for  the 
benefit  of  the  assured,  as  well  as  for  tbe  ben- 
efit of  the  entire  membership,  and  that  the 
association  was  fully  authorized  to  enact 
such  provisions.  Ever  since  the  order  pro- 
vided for  the  creation  of  an  equalization 
fund,  the  appellee,  without  objection,  paid  all 
assessments  for  that  purpose,  amounting  in 
the  aggregate  to  $3.90,  and  has  also  paid  the 
monthly  benefit  assessment,  without  protest, 
to  the  amount  of  $2.20.  Because  of  this,  as 
well  as  for  the  reasons  above  given,  the  ap- 
pellee cannot  now  successfully  claim  that 
these  amounts  were  illegally  exacted  or  im- 
properly applied,  and  that  she  Is  entitled  to 
have  the  same  applied  in  payment  of  the 
amount  necessary  to  cover  the  extrahazard- 
ous risk. 

Nor  do  we  agree  with  the  trial  court  that 
the  retention  of  the  $1.30  paid  on  the  8th 
of  December  estopped  the  association  from 
disputing  its  liability  on  the  certificate  un- 
der the  clrcnmstances.  This  amount  was 
tbe  regular  assessment  due  from  Woods  as  a 
benefit  member  If  he  had  not  been  engaged 
in  a  hazardous  vocation,  Tbe  association 
was  under  no  obligation,  nor  did  It  have  the 
right,  to  apply  It  to  any  other  purpose  than 
that  for  which  It  was  paid. 

It  is  unnecessary  for  us  to  consider  the 
other  questions  presented  and  argued,  since. 
In  our  opinion,  the  judgment  must  be  re- 
versed for  the  reasons  given. 

Reversed, 

GABBERT,  C  J.,  and  BAILEY,  J.,  con- 
cur. 


(SS  Colo.  469) 
ROWB  V.  JOHNSON. 
(Supreme  Court  of  Colorado.     June  5,  1905.) 

1.  AppK^t  —  Action  Tried  to  Coukt  —  Evi- 
DBNCB— Admission  —  Pubposb  —  Pbesuup- 

I        TION. 

I  Where,  in  an  action  tried  to  the  court,  the 

I  judge  refuses  evidence  for  one  purpose  only,  it 
I  will  be  presumed  on  appeal  that  he  did  not 
consider  it  for  any  other  purpose. 

2.  Same— Resulting   Teust— Husband   and 
Wife. 

Where  title  to  land  purchased  by  a  husband 
with  his  own  funds  is  taken  in  the  name  of 
his  wife,  it  will  be  presumed  that  it  was  in- 
tended as  a  gift  or  advancement,  and  not  as  a 
trust,  in  the  absence  of  evidence  of  a  contrary 
intention. 

[Ed.  Note. — ^For  cases  In  point,  aee  vol.  47, 
Cent  Dig.  Trusts,  {  116.] 

8.  Same— Evidence— Review. 

Where,  in  a  suit  to  quiet  title,  tried  to  tbe 
court,  there  was  evidence  warranting  the  court 
in  finding  that  the  property  was  bought  by  de- 
fendant's husband  with  his  own  funds,  and  giv- 
en to  defendant,  and  that  no  trust  was  intend- 
ed, independent  of  the  record  of  another  suit- 
between  the  husband  and  his  wife,  received 
only  for  the  purpose  of  impeaching  the  defend- 
ant and  of  showmg  want  of  constructive  notice 
to  plaintiff,  error,  if  any,  in  admitting  sudt 
record,  will  not  be  reviewed  on  appeal. 

Appeal  from  District  Court,  Logan  Coun- 
ty;   E.  E.  Armour,  Judge. 

Suit  by  Rebecca  E.  Johnson  against  Clar- 
ence Rowe.  From  a  Judgment  for  plaintifT, 
defenclant  appeals.    Affirmed. 

Allen  &  Webster  and  H.  E.  Mnnson,  for 
appellant    Brown  &  Hayes,  for  appellee. 


STEELE,  J.  Tbe  plaintiff  (appellee  here) 
brought  ber  action  in  the  district  court  of 
Logan  county  for  tbe  purpose  of  quieting 
her  title  to  certain  lots  situated  In  the  .town 
of  Sterling,  In  said  county.  The  defendant 
filed  an  answer  and  counterclaim.  In  the 
counterclaim  he  set  up  an  Interest  in  the 
lots  in  himself,  claiming  that  they  were 
purchased  with  money  belonging  to  him  and 
bis  divorced  wife,  and  that,  although  the 
title  was  taken  in  tbe  name  of  his  wife,  tbe 
wife  bad  agreed  that  she  would  take  tbe 
title  to  tbe  property  in  ber  name,  and  would 
give  him  a  one-half  Interest  therein,  and 
that  tbe  premises  should  be  used  and  en- 
joyed by  them  jointly;  that  pursuant  to 
said  agreement  be  bad  expended  large  sums 
of  money  In  Improving  tbe  premises;  that 
demand  was  duly  made  for  a  conveyance  of 
the  premises,  which  was  refused,  and  that 
shortly  after  the  demand  his  wife  fraudu- 
lently conveyed  the  premises  to  the  plain  tiff, 
and  that  plaintiff  fraudulently  took  tbe  title 
to  tbe  premises  with  full  notice  of  defend- 
ant's interests;  that  the  conveyance  to  the 
plaintiff  was  without  consideration.  The 
plaintiff  denied  tbe  allegations  of  tbe  coun- 
terclaim, and  alleged,  among  other  things, 
that  tbe  matters  set  up  in  the  counterclaim 
had  been  theretofore  determined  against 
the  defendant  In  a  ^j;fl£|§,J|p^J^^g^^y 
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bim  against  his  wife  Id  the  county  coort 
of  I>ogau  county. 

At  the  trial  tlie  court  admitted,  over  tbe 
objection  of  the  defendant,  the  record  of 
the  county  court  Judgment.  The  court  ren- 
dered Judgment  In  favor  of  the  plaintitr,  and 
the  defendant  prayed  an  appeal  to  the  Court 
of  Appeals.  The  court  erred,  It  Is  alleged. 
In  receiving  the  recoyd  from  the  county  court, 
and  erred  in  rendering  Judgment  for  the 
plaintiff.  It  appears  from  the  transcript  that 
tbe  defendant  objected  to  the  introduction 
of  the  record  from  tbe  county  court  upon 
tbe  grounds  that  the  Judgment  was  not 
properly  pleaded,  and  that  the  judgment  was 
not  a  final  judgment  on  tbe  merits.  The 
objection  was  sustained.  Afterwards  the 
record  from  the  county  court  was  received 
for  the  purpose  of  Impeachment,  and  for 
tbe  purpose  of  showing  that  the  plaintiff  bad 
no  constructive  notice  of  the  defendant's 
claim  to  tbe  land  in  controversy.  The  briefs 
of  counsel  are  largely  devoted  to  a  discus- 
sion of  tbe  proposition  that  tbe  record  of 
tbe  county  court  was  not  admissible  for 
any  purpose.  Tbe  trial  was  by  tbe  court, 
and  tbe  rules  of  evidence  are  not  so  rigid  as 
when  the  trial  Is  by  a  Jury.  Washburn  v. 
WlUiams,  10  Colo.  App.  153,  60  Pac.  223. 
When  a  judge  receives  evidence  for  one  pur- 
pose only,  it  will  be  presumed  that  be  did 
not  consider  it  for  any  purpose  other  than 
that  for  which  it  was  received.  Authority 
for  not  considering  the  assignments  of  error 
based  upon  the  reception  of  the  testimony  Is 
found  in  a  recent  case  where  it  is  held  that 
assignments  'of  error  which  relate  to  the 
reception  of  testimony  will  not  be  con- 
sidered where  there  is  sufficient  unobjec- 
tionable testimony  to  uphold  tbe  decree. 
Kllham  v.  W.  B.  &  S.  D.  CO.,  30  Colo.  3G5.  70 
Pac.  409.  The  defendant  sought  to  have  a 
trust  declared  in  the  property  in  question, 
resulting  from  bis  act  in  buying  it  with  his 
own  money,  and  causing  the  legal  title  to  be 
conveyed  to  another  person.  This  court  has 
held  that  "wbere  one  purchases  and  pays 
for  real  property,  causing  the  title  to  be 
conveyed  to  another  without  consideration, 
a  trust  results  in  favor  of  bim  who  paid  for 
the  property."  La  Fltte  v.  Rups,  13  Colo. 
207,  22  Pac.  309.  "Ordinarily  aU  that  is 
necessary  to  establish  a  prima  facie  resulting 
trust  is  to  show  that  the  party  seeking  to 
enforce  the  trust  paid  tbe  purchase  money, 
and  the  law  presumes  that  he  Intended  to 
reap  tbe  benefits,  although  the  title  was 
taken  In  another's  name.  But  when  title  is 
taken  In  tbe  name  of  a  wife  or  child,  or 
some  other  person  for  whom  tbe  one  fur- 
nishing tbe  money  is  under  some  natural, 
moral,  or  legal  obligation  to  provide,  the  pre- 
sumption is  that  it  was  intended  as  a  gift 
or  advancement,  and  not  as  a  trust.  In  tbe 
latter  case,  one  seeking  to  establish  a  re- 
sulting trust  must  show  not  only  that  he  paid 
the  purchase  money,  but  he  must  also  show 
that  be  did  not  Intend  it  as  a  gift  or  ad- 


Tancement"  Doll  ▼.  Gifford,  18  Oolo.  App. 
tn,  56  Pac.  676.  If  the  plaintiff  purchased 
the  property  for  a  valuable  consideration, 
without  notice  of  any  equitable  claim  of  the 
defendant,  she  could  not  be  deprived  of  her 
title  at  the  stilt  of  the  defendant,  seeking 
to  establish  a  resulting  trust.  It  follows, 
then,  that  there  were  several  questions  pre- 
sented to  tbe  court  for  his  determination. 
Unless  the  defendant  proved  that  it  was  not 
his  Intention  to  make  a  gift  to  his  wife  of 
tbe  property  in  question,  he  was  not  entitled 
to  recover.  If  tbe  plaintiff  showed  that 
she  ^as  a  bona  fide  p^urchaser  for  value  of 
the  property,  she  was  entitled  to  a  judgment. 
There  was  testimony,  and  a^  want  of  testi- 
mony, from  which  the  court  could  have  re- 
solved the  issues  In  favor  of  tbe  plaintiff, 
independently  of  the  record  of  the  county 
court,  received  for  the  purpose  of  impeach- 
ing tbe  defendant  and  of  showing  want  of 
constructive  notice  to  tbe  plaintiff. 
The  Judgment  is  therefore  affirmed. 

The  CHIEF  JUSTICE  and  CAMPBELL, 
J,,  concur. 


(M  Colo.  36) 
WHEELER  V.  WATSON. 
(Supreme  Coupt  of  Colorado.    June  5,  1905.) 

Abpeai/— Tbial  to  Coubt  —  PiNBiNa  —  Con- 
clusiveness. 

A  finding  by  the  court,  based  on  evidence 
substantially  conflicting,  is  conclusive  on  ap- 
ical. 

[Ed.  Note. — For  cases  in  point,  gee  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  if  3983-3089.] 

Appeal  from  District  Court,  Fitkln  County; 
John  T.  Shumate,  Judge. 

Action  by  Samuel  W.  Watson  against  B. 
Clark  Wheeler.  From  a  Judgment  for  plain- 
tiff, defendant  appeals. .  Affirmed. 

John  R.  Wiley,  for  appellant  H.  0. 
Rogers,  for  appellee. 

GUNTER,  J.  Samuel  W.  Watson  owned 
an  interest  In  realty,  and  together  with  J. 
Frederick  Watson  executed  two  notes,  one 
payable  to  Schilling  &  Co.,  the  other  to 
Charlotte  Tanney,  and  gave  to  secure  the 
notes  a  trust  deed  upon  said  Interest.  Later 
he  sold  said  interest  to  B.  Clark  Wheeler  in 
consideration  of  a  mortgage,  securing  a  con- 
siderable sum  of  money,  on  said  realty,  and 
the  agreement  by  Wheeler  to  assume  said 
two  notes  secured  by  said  trust  deed. 
Wheeler  defaulted  in  the  part  of  tbe  pur- 
chase money  secured  by  the  mortgage,  and 
the  same  was  foreclosed,  Samuel  W.  Watson 
buying  it  in  at  foreclosure,  and  the  certifi- 
cate of  sale  Issuing  to  him.  After  this  sale 
Wheeler  had  the  trustee  in  the  trust  deed 
given  to  secure  the  two  notes  assumed  by 
him  advertise  the  property  covered  thereby 
for  sale  thereunder.  An  injunction  suit  was 
Instituted  by  Watson  to  restrain  the  sale  and 
to  cancel  the  trust  deed,  be  contending  that 
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tbe'  notes  secured  bj  the  trust  deed,  and 
-wblch  Wheeler  bad  assumed,  had  been  paid. 
Tbe  issue  of  fact  in  the  case  was  whether  or 
not  tbe  two  notes  had  been  paid.  There 
was  evidence  tending  to  show  that  Wheeler 
bad  become  tbe  owner  of  tbe  notes  In  tils 
own  right,  which  would  work  a  satisfaction 
of  them  under  bis  agreement  to  discharge 
them.  There  was  evidence  tending  to  show 
that  the  notes  had  been  purchased  in  the  in- 
terest of  third  parties.  The  case  was  tried 
to  the  court,  and  the  court  found  the  issues 
for  appellee,  plaintiff  below.  As  its  finding 
was  on  evidence  substantially  conflicting 
we  are  concluded  by  it.  ' 

Judgment  affirmed. 

Tbe  CHIEF  JUSTICE  and  MAXWELL, 
J„  concur. 


(33  Colo.  4»3) 

LIEBER  T.  PEOPLE  et  aL 
(Supreme  0)urt  of  Colorad6.    June  6,  1905.) 

1.  Highways— Notice  or  Existence  —  Rec- 
oan — Sufficiency. 

The  record  of  roads  rejiuired  by  the  statute 
is  such  a  record  as  will  notify  the  intending  pur- 
chaser of  the  existence  of  a  road,  and,  unless 
the  record  affords  such  notice,  the  purchaser  of 
land  without  actual  notice  of  a  road  thereon 
takes  his  land  free  from  the  easement  of  the 
right  of  way. 

2.  Same. 

Where  a  recorded  plat  of  a  road  showed 
the  road  to  he  a  mile  west,  and  the  recorded 
field  notes  of  the  road  showed  it  to  be  a  mile 
east,  of  the  defendant's  land,  and  the  defendant 
had  no  actual  notice  of  the  location  of  the  road 
through  his  land,  a  road  by  statutory  proceed- 
ings could  not  be  established  against  the  defend- 
ant. 
8.  Same— Adverse  Usee. 

Mere  proof  of  the  use  of  unimproved  prairie 
land  for  a  long  period  of  time  by  individuals, 
or  even  by  tbe  public  generally,  for  the  pur- 
pose of  travel,  without  objection  from  the  own- 
er, and  without  evidence  from  which  an  intent 
to  dedicate  might  be  inferred,  is  insufiicient  to 
give  a  ro\ite  so  taken  the  character  of  a  public 
highway. 
4.  Same— What  Constitutes. 

Under  Act  March  9.  1883  (Laws  1883,  p. 
251 :  Mills'  Ann.  St.  §  3928),  providing  that  all 
roads  except  private  roads  heretofore  establish- 
ed pursuant  to  law,  and  roads  dedicated  to  pub- 
lic use  that  have  not  been  vacated,  and  such 
other  roads  as  are  now  recognized  by  the  cor- 
porate authorities  of  any  county,  are  thereby 
declared  to  be  public  highways,  a  road  that 
when  the  act  took  effect  had  not  been  establish- 
ed under  any  law,  and  of  which  there  was  no 
evidence  of  dedication,  or  which,  down  to  the 
time  of  the  enactment  of  the  statute,  was  not 
shown  to  have  been  recoffnized  as  a  highway 
by  the  corporate  authorities  of  the  county  in 
which  it  lay,  did  not  become  a  public  highway. 
6,  Same— Advebbe  Use. 

The  absence  of  proof  of  adverse  use  under 
claim  of  right  is  fatal  to  the  establishment  of 
a  highway  under  Act  April  (i,  1891  (Sess.  Laws 
1891,  p.  302),  declaring  all  roads  which  had 
been  used  adversely  without  interruption  or  ob- 
jection on  the  part  of  the  owners  of  the  land 
for  20  consecutive  years  to  be  public  highways. 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; William  P.  Seeds,  Judge; 


Suit  by  tbe  people  an3  others  against  John 
Lieber.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed. 

Teller  &  Dorsey,  Talbot,  Denlson  &  Wad- 
ley,  and  C.  J.  Morley,  for  appellant  Thos. 
J.  Edwards,  Charles  L.  Dlckerson,  B.  T. 
Wells,  and  John  H.  Chiles,  for  appellees. 

MAXWELL,  J.  In  tills  proceeding  a  de- 
cree was  sought  adjudging  a  fence  built  by 
appellant  upon  bis  land,  and  which,  it  is  al- 
leged, crossed  and  obstructed  an  established 
public  highway,  in  so  far  as  it  crossed  tbe 
alleged  highway,  a  public  nuisance,  and  en- 
joining him  from  maintaining  that  or  any 
other  obstruction  across  tbe  alleged  highway. 
The  existence  of  tbe  alleged  highway  was 
denied.  Judgment  was  for  the  plahatiff,  and 
defendant  appeals. 

There  was  no  material  conflict  in  tbe  testi- 
mony. The  evidence  established  the  follow- 
ing facts:  Tbe  alleged  obstacle  was  a  fence 
upon  section  23,  township  11  S.,  range  55  W; 
in  Lincoln  county — premises  claimed  by  the 
defendant  (appellant)  under  a  deed  from  the 
Uuion  Pacific  Land  Company  dated  May  26, 
1902.  The  road  was  commonly  known  as  tbe 
"Sanborn  Road,"  extending  from  tbe  town 
of  Hugo,  in  a  southwesterly  direction,  to  the 
Sanborn  Ranch.  There  was  testimony  tend- 
ing to  prove  that  portions  of  the  road  had 
been  used  and  traveled  by  thp  public  since 
the  year  1876;  that  in  1885  and  1886  proceed- 
ings were  tahd  before  the  board  of  county 
commissioners  of  Elbert  county,  in  which 
county  the  road  was  then  wholly  located,  for 
laying  out  this  road  as  a  public  highway. 
Commissioners  were  appointed;  the  notice 
required  by  the  statute  given;  the  line  of  the 
road  viewed;  report  of  the  commissioners, 
accompanied  by  a  survey  and  plat  of  the 
road,  made;  report  approved  by  the  board  of 
county  commissioners,  and  the  report,  plat, 
and  field  notes  of  the  county  surveyor  filed 
In  tbe  office  of  the  clerk  and  recorder  of  £3- 
bert  county.  Subsequently  Lincoln  county 
was  created,  in  part,  out  of  that  portion  of 
Elbert  county  including  the  lands  here  in  con- 
troverey.  Under  the  act  of  the  Legislature 
creating  Lincoln  county,  provision  was  made 
for  transcribing  that  portion  of  the  records 
of  Elbert  county  relating  to  lands  in  Lincoln 
county,  and  under  this  provision  a  copy  of 
the  map  filed  with  the  county  commissioners 
of  Elbert  county  by  the  county  surveyor  of 
such  county  was  filed  in  tbe  office  of  the 
clerk  and  recorder  of  Lincoln  county.  This 
was  the  only  portion  of  tbe  record  of  the  pro- 
ceedings in  the  matter  of  the  establishment 
of  the  road  above  referred  to  required  by  the 
statute  to  be  filed  in  tbe  office  of  the  clerk 
and  recorder,  which  was  transcribed  into  the 
records  of  Lincoln  county.  The  iiolnt  is 
made  by  appellant  that  failure  to  transcribe 
into  the  records  of  Elbert  county  a  complete 
record  of  tbe  proceedings  relating  to  the  es- 
tablishment of  this  road  vitiates  all  action 
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upon  the  part  of  the  county  commissioners 
of  Elbert  county  In  the  establishment  of  this 
road,  so  far  as  the  same  might  affect  appel- 
lant herein.  In  the  view  we  take  of  this 
case,  it  is  unnecessary  to  decide  this  point. 

The  plaintiff  sought  to  maintain  this  action 
upon  two  grounds:  (1)  Statutory  proceed- 
ings for  the  establishment  of  a  public  high- 
way;  (2)  prescription  or  dedication. 

1.  The  plat  above  referred  to  located  this 
road  almost  a  mile  west  of  section  23,  the 
land  claimed  by  defendant  The  field  notes 
accompanying  thi?  pla^  located  this  road  al- 
most a  mile  east  of  defendant's  land.  Ha 
purpose  of  the  record  Is  to  give  notice  of  the 
establishment  of  a  road.  Persons  desiring  to 
ascertain  what  roads  have  been  established 
must  examine  the  records  of  the  county,  and 
are  bound  by  such  records.  On  the  other 
hand,  the  record  required  by  the  statute  is 
such  a  record  as  will  notify  the  intending 
purchaser  of  the  existence  of  a  road,  and, 
unless  the  record  affords  such  notice,  If  the 
purctiaser  be  without  actual  notice,  he  takes 
his  land  not  subject  to  the  easement  of  the 
right  of  way.  Weld  Co.  v.  Ingram,  31  Colo. 
319,  73  Pac.  37.  There  is  not  a  word  In  this 
jecord  tending  to  prove  that  Lieber  had  ac- 
tual notice  of  the  existence  of  this  road  pre- 
vious to  the  purchase  of  his  land.  The  road 
shown  by  the  plat  above  referred  to  did  not 
touch  defendant's  land.  The  field  notes  of 
the  county  surveyor  filed  with  the  plat  were 
practically  unintelligible,  and,  according  to 
the  testimony  of  one  witness,  located  the , 
road  a  mile  east  of  appellant's  -  land,  while 
the  plat  located  It  a  mile  west.  The  plat 
which  was  approved  by  the  county  commis>- 
sioners  of  Elbert  county  afforded  him  no  no- 
tice of  the  existence  of  any  road  across  his 
land,  nor  did  the  field  notes  do  so;  and,  hav- 
ing no  actual  notice,  we  are  of  the  opinion 
that,  under  the  evidence  in  this  case,  the  at- 
tempt to  establish  a  road  by  statutory  pro- 
ceedings, as  against  the  appellant,  was  a 
failure.  As  Illustrative  of  the  transitory 
character  of  the  locus  of  this  road,  it  may 
be  stated  that  when  the  road  overseer,  ac- 
companied by  the  sheriff,  visited  Lieber,  in 
an  effort  to  persuade  him  to  remove  the  ob- 
struction complained  of,  Lieber  convinced 
these  officials  that  the  road  about  which  they 
were  solicitous  did  not  cross  his  land  at  all. 

2.  Defendant's  land  formed  a  portion  of 
a  vast  region  of  wild,  unimproved  prairie 
land.  Witnesses  testified  that  there  had  been 
more  or  less  travel  along  the  line  of  the  road 
between  the  terminal  points  slncc^  the  year 
1876,  but,  whether  such  travel  was  along 
the  line  of  road  as  it  is  claimed  to  exist 
across  appellant's  land,  the  evidence  falls  to 
disclose.  This  road  was  25  miles  long.  Tes- 
timony to  the  effect  that  persons  had  traveled 
along  the  road  between  its  termini  Is  not  of 
such  character  as  to  warrant  the  court  In  de- 
creeing a  right  of  way  across  private  land  by 
user  or  prescription,  In  the  absence  of  ded- 
ication or  a  valid  statutory  proceeding,  un- 


less it  be  shown  with  reasonable  certainty 
that  such  travel  was  upon  or  across  the 
land  In  controversy,  which  tlje  testimony  In 
this  record  wholly  falls  to  do.  In  fact,  no 
witness  testified  that  he  had  ever  traveled 
along  this  road  across  defendant's  land. 
Mere  proof  of  the  use  of  land  of  this  char- 
acter for  a  long  period  of  time  by  individuals, 
or  even  by  the  public  generally,  for  the  pur- 
pose of  travel,  without  objection  from  the 
owner,  and  without  evidence  from  which  an 
Intent  to  dedicate  might  be  inferred,  is  not 
sufficient  to  give  a  route  so  taken  the  char- 
acter of  a  public  highway.  Starr  v.  People, 
17  Colo.  458,  30  Pac.  04;  Frlel  v.  People,  4 
Colo.  App.  259,  35  Pac.  076;  O'Connell  v. 
Chicago  T.  T.  R.  Co.,  184  111.  308.  56  N.  E. 
355;  Topeka  v.  Cowee,  48  Kan.  345,  29  Pac. 
560.  Some  early  acts  of  the  territorial  Leg- 
islature are  referred  to  which  make  roads 
of  a  certain  character  public  highways.  In 
the  view  which  we  take  of  the  evidence  be- 
fore us,  the  dates  of  the  passage  of  these 
laws  forbid  their  application  to  the  road  In 
question.  An  act  of  the  Legislature  approv- 
ed March  9,  1883  (Laws  1883,  p.  251),  pro- 
vided that  "all  roads  and  highways,  except 
private  roads,  heretofore  established  In  pnr^ 
auance  of  any  law  of  this  state  or  territory 
of  Colorado  and  roads  dedicated  to  public 
use  that  have  not  been  vacated  or  abandoned 
and  such  other  roads  as  are  now  recognized 
and  maintained  by  the  cdrporate  authorities 
of  any  county  in  this  state  are  hereby  de- 
xilared  to  be  public  highways."  Hills'  Ann. 
St  i  3928.  This  road  had  not,  at  the  time 
the  foreg^>Ing  provision  took  effect,  been  es- 
tablished In  pursuance  of  any  law  of  this 
state  or  of  the  territory  of  Colorado.  There 
was  no  evidence  whatever  of  a  dedication 
to  public  use,  or  from  which  such  dedication 
might  be  inferred,  or  that,  down  to  the  time 
of  the  enactment  of  the  above  statute,  the 
road  had  ever  been  recognized  or  maintain- 
ed as  a  highway  by  the  corporate  authorities 
of  the  county  In  which  it  lay;  hence  it  did 
not  become  ,a  public  highway  by  virtue  of 
that  act.  By  an  act  approved  April  6,  1891, 
all  roads  which  had  been  used  adversely 
without  Interruption  or  objection  upon  the 
part  of  the  owners  of  the  land  for  20  con- 
secutive years  were  declared  to  be  public 
highways.  Sess.  Laws  1891,  p.  302.  The 
user  necessary  to  give  a  road  the  character 
of  a  public  highway  under  the  last-cited 
statute  must  have  been  adverse  (that  Is,  un- 
der a  claim  of  right),  the  line  of  road  must 
have  been  ^  reasonably  definite  and  certain,, 
there  must  have  been  an  unqualified  inten- 
tion to  set  apart  a  line  for  the  road,  and-  the 
nse  must  have  been  more  than  mere  permis- 
sive use.  Starr  v.  People,  17  Colo.  458,  463, 
80  Pac.  64.  This  record  does  not  contain  a 
word  of  evidence,  which  In  any  manner  tends 
to  prove  that  down  to  the  year  1880,  when 
the  commissioners  of  Elbert  county  took  the 
action  above  noted,  this  or  any  other  road 

through  the  land  in  controversy  bad  been 
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used  adversely.  Tbere  Is  absolutely  noth- 
ing to  show  a  claim  or  pretense  of  right  be- 
fore that  time  Inconsistent  with  the  owner's 
title.  In  1886  the  authorities  of  Elbert  coun- 
ty undertooli  ^o  establish  a  road  In  the  vicin- 
ity of  the  premises  owned  by  defendant,  but 
the  road  they  established  was  not  this  road. 
According  to  the  testimony  in  this  case,  It 
might  have  been  a  road  one  mile  east  or  one 
mile  west  of  defendant's  premises,  and,  as 
against  the  defendant,  such  proceedings  did 
not  constitute  an  adverse  claim  with  respect 
to  this  road.'  There  Is  no  evidence  in  the 
record  to  show  that  at  the  time  of  the  enact- 
ment of  the  last-cited  statute,  or  even  at  the 
time  defendant  built  the  fence  complained 
of,  20  years  of  any  kind  of  user  liad  elapsed. 

From  this  record,  we  conclude  that  the 
plaintiff  failed  to  maintain  the  cause  of  ac- 
tion alleged,  and  for  this  reason  the  Judg- 
ment must  be  reversed. 

Reversed. 

The  CHIEF  JUSTICE  and  GUNTEB,  J., 
concur. 


(33  Colo.  G16) 

FARMERS'  IRRIGATING  DITCH  CO.  et  al. 
v.  CONSOLIDATED  HILLSBOR- 
OUGH DITCH  CO.  et  al. 
(Supreme  Court  of  Colorado.     June  5,  1905.) 
APPEAr— Findings    o»   Tbial  '  Cocbt-tOon- 

CLUSIVENESS. 

The  findings  of  the  trial  court  supported 
by  conflicting  evidence  will  not  be  disturbed  on 
appeal. 


Error  to  District  Con^  Boulder  County; 
B.  B.' Armour,  Judge. 

Action  by  the  Farmers'  Irrigating  Ditch 
Company  and  others  against  the  Consolidated 
Hillsborough  Ditch  Company  and  others. 
There  was  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Affirmed. 

James  W.  McCreery  and  John  T.  Jacobs, 
for  plaintiffs  in  error.  George  W.  Bailey, 
Garrigues  &  Smith,  and  C.  D.  Todd,  for  de- 
fendants in  error. 

MAXWELL,  J.  This  record  presents  two 
questions  for  determination:  (1)  Was  there 
an  abandonment  of  certain  water  rights  de- 
creed to  defendants  in  error  or  their  gran- 
tors? (2)  Did  the  diversion  of  decreed  water 
from  one  ditch  to  another  injuriously  affect 
the  Interests  of  plaintiffs  in  error?  The  trial 
court  found  against  plaintiffs  in  error  upon 
both  of  the  above  propositions. 

Under  the  settled  rule  of  this  court,  the 
findings  of  the  trial  court  based  upon  con- 
flicting evidence,  there  being  evidence  to  sup- 
port such  findings,  will  not  be  disturbed. 
The  controlling  propositions  of  law  involved 
herein  and  presented  by  counsel,  are  deter- 
mined adversely  to  plaintiffs  in  error  upon 
the  authority  of  Platte  Valley  Irr.  Co.  v. 
Trust  Co.  (Colo.  Sup.)  75  Pac.  391.  The 
Judgment  will  be  affirmed. 

Afilrmed. 

The  CHIEF  JUSTICE  and  GODDARD,  J, 
concur.. 
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(2»  Utah,  361) 

STATB  ex  tel.  ELLERBECK  y.  SALT  LAKE 

CITT  et  al. 

(Supreme  Court  of  Utah.    Jane  24,  1905.) 

MUNICIPAI.     COBPOBATIOSS  —  WaTEB     PbIV- 

ILEOES  —  Exchange  —  Contracts  —  Con- 
8TBUCTI0N— Condition  Subsequent. 

Where  a  contract  between  a  city  and  cer- 
tain farmers  entitled  to  water  for  irrigation, 
for  an  exchange  of  water,  provided  that,  in 
case  the  city  made  default  m  furnishing  the 
farmers  the  exchange  water  from  its  canal,  they 
reserved  the  right  to  use  the  water  they  agreed 
to  exchange  only  during  the  time  the  city's  de- 
fault continued,  unless  the  failure  of  the  city 
continued  for  a  period  of  six  months,  when  it 
should  be  optional  with  the  farmers  to  ter- 
minate the  contract,  and  the  city's  ability^  to 
perpetually '  furnish  the  fanners  the  required 
amount  of  water  in  exchange  was  conceded, 
inch  contract  provision  was  a  condition  snb- 
sequent,  and  did  not  prevent  the  city  from  ac- 
quiring an  absolute  right  to  the  farmers'  water, 
within  Const,  art.  14,  J  4,  authorizing  a  city  to 
incur  indebtedness  for  waterworks  owned  and 
controlled  by  the  municipality,  and  article  11, 
{  6,  authorizing  a  city  to  exchange  water  rights 
for  rights  which  shall  be  acquired  and  owned 
by  the  city,  and  b«  preserved  to  supply  its  in- 
habitants. 

Prohibition  by  the  state,  on  relation  of 
George  E.  Ellerbeck,  against  Salt  Lake  City 
and  otlters.    Writ  denied. 

Stephens  te  Smith,  for  relator.  F.  S.  Rich- 
ards, for  defendants. 

PER  CURIAM.  This  is  an  application  to 
obtain  from  this  court  a  writ  of  protiibition 
restraining  Salt  Lake  City  and  its  mayor,  re- 
corder, and  treasurer  from  issuing,  negotiat- 
ing, or  selling  the  moniclpal  bonds  hereinaft- 
er referred  to. 

The  material  facts,  as  presented  by  the  pe- 
tition' of  the  relator  and  the  answer  of  de- 
fendants, are  as  follows:  On  the  21st  day 
of  November,  1904,  the  city  council  of  Salt 
Lake  City  duly  passed  an  ordinance  which 
was  approved  by  the  mayor  of  the  city,  which 
ordinance  provided  for  and  ordered  a  special 
election  for  the  ptirpose  of  submitting  to  the 
qualified  electors  of  said  city  the  question 
of  Incurring  a  bonded  indebtedness  to  the 
amount  of  $1,000,000  for  the  purpose  of  mak- 
ing necessary  extensions  In  Its  sewer  system, 
and  of  procuring  a  permanent  and  adequate 
increase  in  the  water  supply  of  the  city.  The 
present  supply  during  the  minimum  flow, 
which  is  approximately  10,000,000  gallons  per 
day,  is  estimated  to  be  about  one-half  enough 
to  properly  supply  the  present  population  of 
the  city.  Notice  of  such  special  election  was 
given,  to  be  held  upon  the  3d  day  of  January, 
1905 ;  and  thereafter  the  returns  of  said  spe- 
,  cial  election  were  duly  canvassed  by  the  city 
council  of  said  city,  and  it  was  declared  by 
the  said  city  council  that  sufficient  votes  bad 
been  cast  by  qualified  electors  to  authorize 
the  Issuance  of  the  bonds.  I'revious  to  said 
election,  for  the  purpose  of  presenting  to  the 
qualified  voters  of  Salt  I^ake  City  the  object 
and  purpose  of  the  issuance  of  said  bonds, 
and  a  plan  to  be  pursued  for  the  acquisition 
81  P.— 18 


of  an  additional  water  supply  and  an  exten- 
sion of  the  sewer  system,  an  address,  under 
the  authority  of  the  mayor  and  city  council 
of  Salt  Lake  City,  was  issued  to  the  tax- 
payers of  Salt  Lake  City,  a  copy  of  which 
is  attached  to  and  made  a  part  of  the  peti- 
tion herein,  and  in  which  address  it  is  point- 
ed out  and  shown  that  the  present  water  sup- 
ply of  the  city  is  derived  from  four  separate 
sources.  These  sources,  and  the  quantity 
of  water  that  each  supplies  daily  during  the 
minimum  flow,  are  as  follows:  City  creek, 
4,802,134  gallons;  Emigration  creek,  1,000,- 
000  gallons;  Parley's  creek,  4,202,740  gal- 
lons; Utah  Lake  Reservoir,  43,560,000  gal- 
lons. Of  tills  total  daily  quantity,  only  the 
creek  (cafion)  water  (10,004,874  gallons)  is 
suitable  for  drinking  and  culinary  purposes. 
The  remainder  (4.3,560,000  gallons),  which 
comes  from  Utah  Lake  Reservoir,  is  impure, 
and  not  fit  for  drinking  or  household  pur- 
poses, and  can  only  be  used  for  irrigation  and 
kindred  uses.  The  only  sources  from  which 
the  city  can  obtain  an  additional  supply  of 
pure  water  for  drinking  and  household  pur- 
poses are  Mill  creek.  Big  Cottonwood,  and 
Little  Ck>ttonwood,  three  mountain  streams 
which  flow  into  the  valley  from  near-by 
mountains  on  the  east.  The  daily  supply  of 
these  creeks  during  the  low-water  season  Is 
as  follows:  Mill  creek,  6,631,211  gallons; 
Big  Cottonwood,  17,883,588  gallons;  Little 
Cottonwood,  7,827,807  gallons.  The  water  of 
these  streams  has  already  been  appropriated, 
and  is  used  by  a  large  number  of  individuals 
to  Irrigate  a  considerable  area  of  high-priced 
land  that  lies  adjacent  to  the  city.  Two- 
thirds  of  the  land  upon  which  this  water  is 
now  being  used  lies  below  the  city's  canal, 
through  which  its  Utah  Lake  Reservoir  wa- 
ter is  conducted,  and  th^e  are  no  physical 
difflculties  in  the  way 'of  irrigating  the  lands 
with  water  from  the  canal.  The  owners  of 
this  land  are  willing  to  exchange  their  pres- 
ent supply  of  water  from  the  mountains  for 
water  from  the  canal  referred  to,  and  the  city 
has  taken  options  from  the  farmers  for  the 
exchange  in  this  manner  of  one-half  the  wa- 
ter of  Big  X>)ttonwood  creek.  Negotiations 
are  pending  by  which  it  is  expected  that 
practically  all  of  the  waters  of  Big  Cotton- 
wood, Mill  a'eek,  and  Little  Cottonwood, 
creek  will  be  acquired  by  exchange  or  lease 
as  soon  as  the  necessities  of  the  city  shall 
require.  The  terms  of  exchange  are  as  fol- 
lows: The  city  is  to  pay  a  bonus  of  $10  per 
acre  to  the  farmers,  and  give  them  during 
the  irrigation  season  an  additioual  quantity 
of  25,  per  cent  more  canal  water  than  it  re- 
ceives of  motmtaln  water.  It  Is  proposed  in 
the  options  to  "grant,  bargain,  and  sell"  to 
the  city  all  the  farmers'  rights  to  the  per- 
petual use  of  the  mountain  water;  but, 'in 
case  default  Is  made  by  the  city  in  furnishing 
them  the  exchange  water  from  the  canal,  in 
that  event  they  reserve  the  right  to  use  the 
mountain  water,  but  only  during  the  time  the 
default  conthiues,  unle^.j^^  (j^^i^gjc^^dl^ 
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city  to  furnish  tlie  exchange  water  continues 
for  a  period  of  six  months,  and  then  it  Is  op- 
tional with  the  farmers  whether  the  city's 
right  to  the  use  of  the  water  under  the  sale 
shall  be  terminated  or  not.  The  ability  of 
the  city  to  perpetually  furnish  the  farmers 
the  required  amount  of  Utah  Lake  water  in 
exchange  for  the  mountain  water  is  conceded. 
The  money  which  will  be  obtained  from  the 
sale  of  the  bonds  in  question,  with  the  excep- 
tion of  about  $70,000  to  be  used  in  repairing 
the  city's  canal  from  the  Utah  Lake  Reser- 
voir, and  in  payment  of  the  bonus  to  the 
farmers  as  a  consideration  for  the  exchange 
of  water,  is  to  be  used  by  the  city  in  the 
construction  of  the  necessary  conduits  for 
conveying  and  turning  into  the  city's  present 
waterworks  system  the  water  received  in  ex- 
change from  the  farmers,  and  for  extending 
the  city's  sewer  system. 

The  most  serious  objection  urged  by  rela- 
tor to  the  proposed  issue  and  sale  of  the 
bonds  in  question  is  that  the  water  rights 
which  will  be  finally  obtained  by  the  city 
under  the  option  contracts,  when  completed 
and  effected  by  sale  and  exchange,  are  not 
absolute  rights,  but  that  such  sale  and  ex- 
change are  subject  to  forfeiture  in  the  event 
of  certain  contingencies,  and  that  the  interest 
which  the  city  will  finally  acquire  from'  sale 
and  exchange  of  the  waters  by  virtue  of  the 
option  contracts  is  not  such  an  ownership 
and  control  as  is  contemplated  by  section  4, 
art.  14,  of  the  Constitution  of  the  state  of 
Utah,  which,  so  far  as  material  h^re,  pro- 
vides as  follows:  "That  any  city  or  town, 
when  authorized  as  provided  in  section  three 
of  this  article,  may  be  allowed  to  incur  a 
larger  indebtedness,  not  exceeding  four  per 
centum  additional  for  supplying  such  city  or 
town  with  water,  artificial  lights  or  sewers, 
when  the  works  for  supplying  such  water, 
light  and  sewers,  shall  be  owned  and  con- 
trolled by  the  municipality." 

In  determining  the  question  presented  by 
relator's  petition,  we  must  construe  the  fore- 
going provision  of  the  state  Constitution  in 
connection  with  section  6,  art  11,  of  the 
same  instrument,  which  Is  as  follows.  "No 
municipal  corporation  shall  directly,  or  in- 
directly, lease,  sell,  alien  or  dispose  of  any 
waterworks,  water  rights,  or  sources  of  wa- 
ter supply  now,  or  hereafter  to  he  owned 
or  controlled  by  It;  but  all  such  water- 
works, water  rights  and  sources  of  water 
supply  now  owned  or  hereafter  to  be  ac- 
quired by  any  municipal  corporation,  shall 
be  preserved,  maintained  and  operated  by 
it  for  supplying  its  Inhabitants  with  .water 
at  reasonable  charges:  provided,  that  noth- 
ing herein  contained  shall  be  construed  to 
prevent  any  such  municipal  corporation  from 
exchanging  water  rights,  or  sources  of  water 
supply,  for  other  water  rights  or  sources  of 
water  supply  of  equal  value,  and  to  be  de- 
voted In  like  manner  to  the  public  supply  of 
tts  Inhabitants."  It  Is  conceded  that  the 
mountain  water  which  the  city  will  receive 


by  the  exchange  is  much  more  valuable  for 
municipal  purposes  than  the  Utah  Lake 
Reservoir  water,  and  that  the  superior  qual- 
ity of  the  mountain  water  for  culinary  pur- 
poses will  fully  compensate  the  city  for  the 
excess  In  amount  which  it  will  be  obligated 
to  furnish  the  farmers  from  Utah  Lake. 
The  power  and  authority  of  the  city  to  thus 
contract  for  and  exchange  its  Utah  Lalce 
water,  which  Is  an  inferior  quality  and  whol- 
ly unfit  for  household  purposes,  for  a  su- 
perior quality  of  mountain  water,  is  ex- 
pressly conferred  by  section  6  of  the  Con- 
stitution, unless  it  can  be  said  that  the  trans- 
fer and  exchange  of  water  as  contemplated 
would  fail  to  vest  the  city  with  ownership 
and  control  of  the  water  received  by  it  in 
exchange,  as  Is  contemplated  by  section  4, 
art  2,  of  the  Constitution.  The  compliance 
•  or  noncompliance  with  the  conditions  of  the 
sale  and  transfer  of  the  water  in  question 
will  be  exclusively  within  the  control  of 
the  city,  and  so  long  as  the  city  does  that 
which  it  will  be  Its  legal  duty  to  do,  and 
which  the  farmers,  in  case  of  default,  could 
by  judicial  proceedings  compel  It  to'  do  If 
there  were  no  forfeiture  clause  in  the  con- 
tract of  exchange,  there  can  be  no  forfeiture 
of  the  water  thus  acquired  by  the  city,  and  its 
title  to  the  same  will  be  as  clear  and  inde- 
feasible as  though  the  exchange  were  abso- 
lute and  unconditional. 

We  are  of  the  opinion  that,  when  sales  and 
exchanges  of  the  rights  of  the  respective  par- 
ties are  made  in  and  to  the  use  of  the  waters, 
the  forfeiture  clause,  being  but  a  condition 
subsequent.  Is  not  obnoxious  to  the  vesting  of 
title  and  ownership  in  the  city  to  the  moun- 
tain water  which  It  has  received  in  exchange 
for  lake  water ;  and  it  is  settled  by  tbe'great 
weight  of  authority  that  when  real  estate  Is 
sold  upon  a  condition  sub.sequent,  as  the  far- 
mers propose  to  do  in  this  case,  the  fee  is 
transferred  to  and  remains  in  the  grantee  un- 
til a,  breach  of  the  condition  and  a  re-entry 
by  the  grantor;  that  is,  such  a  sale  carries 
with  it  all  the  attributes  and  incidents  of  ab-, 
solute  ownership  until  the  condition  is  bro- 
ken. Towle  V.  Remsen,  70  N.  T.  303 ;  Vail  v. 
Long  Island  R.  Co..  106  N.  Y.  283,  12  N.  E. 
607,  60  Am.  Rep.  449 ;  Bouvler  v.  Baltimore 
&  N.  T.  R.  Co.,  60  L.  R.  A.  750,  and  cases  cit- 
ed in  note ;  13  Cyc.  690 ;  1  Jones,  Real  Prop, 
in  Conv.  {  620.  In  Shattuck  v.  Hastings.  99 
Mass.  23,  the  rule  is  tersely,  and,  as  we  think, 
correctly,  stated  as  follows:  "A  deed  of  land 
upon  conditions  subsequent  conveys  the  fee 
with  all  its  qualities  of  transmission.  The 
condition  has  no  effect  to  limit  the' title  until 
it  becomes  operative  to  defeat  it  Subject  to 
this  contingency,  the  estate  will  pass  by  deed 
or  mortgage  In  the  same  manner  and  to  the 
same  extent  as  If  no  such  incident  were  at- 
tached to  It" 

Applying  the  foregoing  principles  of  law  to 
the  admitted  facts  In  this  case,  we  have  no 
hesitancy  in  saying  that  the  right  and  title 
of  the  city  to  the  w^ter  J^^w^i^ej^g^m 
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♦he  farmers  by  the  exchange,  when  made  as 
contemplated,  will  constitute  ownership,  and 
will  come  clearly  within  the  foregoing  pro- 
visions of  the  state  Constitution. 

There  are  other  objections  made  to  the  Is- 
sue and  sale  of  the  bonds  by  the  relator,  but 
as  the  questions  raised  by  such  objections  are 
without  merit,  and  In  no  way  afCect  the  va- 
lidity of  the  bonds,  we  deem  it  imnecessary 
to  discuss  them. 

As  heretofore  stated  in  an  oral  opinion  in 
which  oar  conclusions  were  announced  in 
this  case,  we  are  of  the  opinion  that  the  pro- 
visions of  the  Constitution  and  the  statutes 
anthorizing  the  issue  of  this  character  of 
bonds  have  been  substantially  complied  with, 
and  that  the  bonds  iy  question  are  -valid. 
The  petition  of  relator  will  therefore  be  de- 
nied. 

It  Is  so  ordered. 


(UT  Cal.  69) 

JAMES  V.  K.  O.  LYONS  CO.    (S.  F.  3,230.) 

(Supreme  Court  of  California.    May  31,  1903.) 

1.  DBAPTS  —  CONTBACT   OF  ACCEPTAWCB— LeT- 
TEBS — EVIDEKCK. 

Where  an  alleged  contract  by  defendant  to 
accept  a  draft  was  based  on  a  letter  written  by 
defendant  to  the  drawers,  requesting  tliem  to 
send  acceptances  for  certain  invoices,  and  stat- 
ing that  defendant  was  at  all  times  willing  to 
assist  the  drawers  in  meeting  such  paper  as  per 
their  understanding,  namely,  "should  you  find 
yourself  short  at  maturity  to  draw  back  on  us 
for  part  of  them,"  subsequent  letters  and  tele- 
grams shown  to  plaintiff's  assignors  before  they 
purchased  the  draft,  requesting  the  drawers  to 
pay  certain  acceptances,  and  "draw  back  on  us 
for  what  you  require  and  send  short  paper." 
and  "pay  our  draft  and  draw  back  on  us  for 
amount  need."  and  "should  you,  however,  at 
any  time  find  yourself  short,  honor  your  paper 
and  draw  on  us  for  amount  you  may  require." 
were  admissible  as  tending  to  show  that  de- 
fendant's agreement  to  pay  the  drawers'  back 
drafts  was  not  limited  to  the  acceptances  for 
invoices  mentioned  iiT  the  first  letter,  and  as 
throwing  light  on  the  general  course  of  deal- 
ing between  defendant  and  the  drawers. 

2.  Same  —  Fobueb    Appeai  —  Law    or   the 
Case. 

A  decision  on  a  former  appeal  that  uncon- 
tradicted evidence  was  sufficient  to  justify  a 
judgment  for  plaintiff  precluded  a  review  on  a 
rjbsequent  appeal  from  a  judgment  for  plain- 
tiff of  an  objection  that  the  same  evidence  was 
insufficient  to  support  such  judgment. 

3.  Same— iNSTBtTCTioNS. 

Where,  in  an  action  on  a  contract  to  ac- 
cept a  draft,  it  was  determined  on  a  former 
appeal  that  a  letter  written  by  defendant  to 
the  drawers  contained  an  unconditional  prom- 
ise on  defendant's  part  to  pay  the  draft,  if  the 
purchase  of  the  draft  by  plaintiff's  assignor  was 
made  on  the  faitb  of  the  letter,  an  instruction 
on  retrial  of  the  'case  on  the  same  evidence, 
merely  submitting  for  the  jury's  determination 
whether  the  draft  was  purchased  by  plaintiff's 
assignor  on  the  faith  of  the  letter,  was  proper. 

4.  Same — Inconsistent  Instbdctions— Pbbj- 

TJDICE. 

Where,  in  an  action  on  a  contract  to  ac- 
cept a  draft,  plaintiff  was  entitled  to  recover 
in  case  his  assignor  purchased  the  draft  on  the 
fa'th  of  defendant's  letter,  and  the  court  so 
charged,  a  further  instruction  that  if  the  jury 
founji  that  the  letter  containing  defendant's 
promise  was  intended  'to  include  the  draft  in 


question,  and  that  plaintiffs  assignor  purchas- 
ed the  same  on  the  faith  of  such  letter,  they 
should  find  for  plaintiff,  though  erroneous  and 
inconsistent  with  the  former,  was  not  preju- 
dicial to  defendant 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Carroll  Cook,  Judge. 

Action  by  C.  H.  James  against  the  B.  G. 
Lyons  Company.  From  a  judgment  in  favor 
of  plaintiff,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Reinstein  &  ElsneA:  and  M.  S.  Eisner,  for 
appellant  Vogelsang  &  Brown,  for  respond- 
ent 

LORIGAN,  J.  C.  H.  James,  the  plaintiff, 
brought  this  action  as  assignee  of  D.  Sullivan  . 
&  Co.,  a  banking  association  of  ^an  Antonio, 
Tex.,  to  recover  from  the  E.  G.  Lyons  Com- 
pany of  San  Francisco  the  amount  of  |3*i5 
alleged  to  be  due  on  a  sight  draft  drawn  at 
San  Antonio,  March  5,  1897,  by  the  firm  of 
Mayer  &  Adler  of  that  city,  upon  the  de- 
fendant and  in  favor  of  the  assignors  of 
plaintiff.  The  plaintiff  alleged  that  during 
the  month  of  February,  1897,  the  defendant 
in  writing  made  an  unconditional  promise  to 
accept  and  pay  said  draft  and  thereby  ac- 
cepted the-  same,  and  that  on  the  faith  of 
such  promise  the  assignors  of  plaintiff  pur- 
chased it  from  Mayer  &  Adler  for  yalue; 
that  said  draft  was  duly  presented  to  de- 
fendant and  dishonored.  The  trial  was  had 
before  a  Jury,  a  verdict  rendered  for  plaintiff 
In  the  amount  sued  for,  and  from  the  Judg- 
ment and  an  order  denying  Its  motion  for  a 
new  trial  defendant  appeals. 

As  grounds  for  a  reversal  it  Is  insisted 
that  the  evidence  is  insufficient  to  Justify 
the  verdict;  that  the  court  erred  in  Its  rul- 
ings as  to  the  admi-ssiou  of  evidence,  and 
•misdirected  the  Jury  in  its  Instructions. 

This  Is  the  second  time  this  case  has  been 
here.  The  first  trial  was  had  before  the  court 
below  without  a  Jury,  and  the  plaintiff  suf- 
fered a  nonsuit.  Upon  appeal  the  judgment 
of  nonsuit  was  reversed.  James  v.  The  E.  G. 
Lyons  Company,  134  Cal.  189,  66  Pac.  210. 
The  last  trial,  from  which  this  appeal  pro- 
ceeds, was  bad  before  a  Jury,  and  an  exam- 
ination of  the  record  on  both  appeals  shows 
that  in  each  trial  in  the  lower  court  the 
evidence  presented  was  substantially,  and  It 
may  be  said  essentially,  the  same.  On  Iwth 
trials  the  only  evidence  offered  was  on  the 
part  of  plaintiff,  and  consisted  of  the  deposi- 
tion of  one  Herman  Brendel,  cashier  of  the 
said  bank  of  D.  Sullivan  &  Co. 

While  the  first  point  urged  on  this  appeal 
Is  that  the  evidence  Is  insufficient  to  warrant 
the  verdict,  we  deem  it  proper  to  dispose  of 
one  of  the  other  points  before  discussing  that 
one. 

1.  It  is  Insisted  that  the  court  erred  in 
permitting  certain  evidence  to  go  before  the 
Jury.    The  evidence  luji^fe^ft^^^^t^pt 
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what  la  claimed  to  have  been  improperly 
admitted,  shows  that  in  1896  and  the  early 
part  of  1897  the  defendant  corporation  -was 
selling  and  shipping  goods  to  the  firm  of 
Mayer  &  Adler  at  San  Antonio,  who  were 
its  customers.  .  The  goods  were  purchased 
on  credit,  and  drafts  for  the  invoices  were 
accepted  by  Mayer  &  Adler,  the  acceptances 
becoming  due  at  the  expiration  of  the  terms 
of  credit  upon  which  the  goods  were  sold. 
These  acceptances  were  forwarded  by  de- 
fendant for  collection  when  due,  and  the  col- 
lections were  made  through  the  bank  of  D. 
Sullivan  &  Co.,  who  wei'e  the  bankers  of 
Mayer  &  Adler.  The  bank,  in  the  course  of 
business,  purchased  from  Mayer  &  Adler 
their  drafts  whenever  written  authority  to 
draw  on  responsible  persons  was  produced  to 
it  On  February  17,  1897,  Mayer  &  Adler 
delivered  to  the  said  bank  a  letter  dated 
February  9,  1897,  written  by  the  defendant 
corporation  from  San  Francisco  to  said 
Mayer  &  Adler  at  San  Antonio,  the  contents 
of  which  were  as  follows:  "We  must  re- , 
quest  of  you  again  to  send  ns  your  accept- 
-ances  to  cover  invoices  November  20th, 
$100.38;  November  27th,  f200;  December 
18th,  1195.50,  at  four  months.  We  find  our- 
selves obliged  at  times  to  use  these  papers, 
and  the  unnecessary  delay  in  forwarding  the 
same  inconveniences  us.  We  do  not  want  to 
be  kickers,  as  you  seem  to  think  we  are, 
but  you  should  give  our  letters  a  little  more 
attention.  We  are  at  all  times  willing  to 
assist  you  in  meeting  these  papers  as  per 
our  understanding,  viz.:  Should  you  find 
yourself  short  at  their  maturity  to  draw  back 
on  us  for  part  of  them.  Hoping  that  you  will 
comply  with  our  request  without  further 
delay,  we  remain,"  etc. 

On  March  5,  1897,  said  bank  purchased 
from  Mayer  &  Adler  the  draft  on  the  defend- 
ant in  question,  and  it  is  claimed  by  the 
plaintiff  that  said  bank  pwchased  it  upon, 
the  faith  of  said  letter,  and  upon  the  un- 
conditional promise  to  pay  it  which,  it  is 
Insisted,  is  contained  therein.  This  draft 
was  forwarded  in  due  course  to  defendant 
through  another  bank  for  payment,  and  pay- 
ment refused.  Before  presentation  the  firm 
of  Mayer  &  Adler  had  failed  In  business. 

The  evidence,  which  it  Is  claimed  the  court 
should  not  have  admitted,  consisted  of  two 
telegrams  and  a  letter  from  the  defendant  to 
Mayer  &  Adler,  sent  at  different  dates  in 
1896,  concerning  drafts  drawn  by  it  on  said 
firm  in  the  course  of  their  business  dealings. 
On  May  12th  It  telegraphed:  "Pay  accept- 
ance fourteenth.  Draw  back  on  us  for  what 
you  require  and  send  short  paper."  On  May 
13,  1896.  It  again  telegraphed:  "Pay  our 
draft  and  draw  back  on  us  for  amount  nbed." 
On  November  11,  1806,  It  wrote:  "We  have 
had  occasion  to  discount  your  acceptances, 
amongst  others,  with  our  bank,  and  hope 
you  win  bo  in  a  position  to  meet  them 
promptly.  Should  you,  however,  at  auy  time 
find  yourselves  short,  honor  youc  paper  and 


draw  on  us  for  the  amount  yon  may  re- 
quire." Supplementing  these  offers,  and 
under  objection,  evidence  was  admitted  to 
show  that  the  banking  firm  of  D.  Sullivan 
&  €o.  were  shown  these  telegrams  and  the 
letter  about  the  times  they  were  received 
by  Mayer  &  Adler,  and  on  the  faith  'of 
them,  and  at  about  their  respective  dates, 
the  said  bank  bought  drafts  from  said  Mayer 
&  Adler  drawn  by  that  firm  on  defendant, 
as  authorized  therein.  These  drafts  were  all 
met  promptly  on  presentation  to  the  de- 
fendant at  San  Francisco.  There  were  also 
admitted,  over  the  iame  objection,  two 
other  letters.  One  was  'a  letter  sent  by 
Mayer  &  Adler  to  defendant  on  the  day 
(March  5,  1897)  the  draft  in  question  was 
drawn  by  them  and  purchased  by  the  bank, 
informing  the  defendant  of  their  inability 
to  meet  an  acceptance  due  that  day  in  favor 
of  defendant  for  $341,  and  stating  that  they 
were  compelled  "to  value  back"  on  defendant 
for  the  amount  in  order  to  protect  the  same; 
that  they  would  draw  on  defendant  for  $325. 
and  requested  defendant  to  protect  the  draft. 
Also  a  letter  of  defendant,  dated  March  10, 
1897,  received  by  Mayer  &  Adler  prior  to  the 
presentation  of  the  draft  In  question,  in  re- 
sponse to  their  letter  of  March  5th,  in  which 
the  following  language  is  used:  "We  are  in 
receipt  of  your  letter  of  the  5th.  Your  draft 
on  us  for  |325  will  be  protected  on  presenta- 
tion." etc. 

We  think  all  this  evidence  was  properly 
admitted.  Its  object  was  to  remove  any 
doubt  as  to  the  exact  meaning  of  the  lan- 
guage used  In  the  letter  of  February  9th. 
That  letter  Is  not  as  explicit  as  it  might  have 
been  as  to  the  extent  of  the  obligation  which 
the  defendant  intended  to  assume  with  ref- 
erence to  the  acceptance  of  drafts'  drawn  on 
It  by  Mayer  &  Adler.  In  fact,  commercial 
correspondence  is  rarely  as  clear  and  satis- 
factory as  it  should  be.  It  Is  not  usually 
phrased  with  that  particularity  as  to  detail, 
or  with  that  exactness  of  expression,  which 
renders  the  meaning  of  the  writer  clear  and 
unambiguous.  Frequently  mention  is  made 
In  a  general  way  of  prior  correspondence,  or 
negotiations  or  understandings  between  the 
parties  on  the  particular  subject  written 
about,  which  are  Intended  to  be  considered 
as  part  of  the  immediate  letter,  or  are  often 
referred  to  as  embracing  some  of  the  terms 
of  a  contract  which  the  parties  are  nego- 
tiating, or  as  defining  the  extent  of  an  ob- 
ligation which  Is  assumed.  When  a  writing 
contains  such  a  reference  to  prior  corre- 
spondence or  negotiations  or  understandings 
evidence  of  these  matters  is  admissible  in 
an  action  Involving  the  writing,  for  the  pur- 
pose of  fully  showing  the  terms  of  the  con- 
tract or  the  extent  of  the  obligation. 

The  letter  of  February  9th  expresses  a 
willingness  on  the  part  of  the  defendant  to 
assist  Mayer  &  Adler  at  all  times  "as  per 
our  understanding"  relative  to  acceptances 
in  favor  of  defendant  which  the  former 
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conld  not  meet  when  dae,  by  authorizing  said 
firm  to  draw  baclc  on  it  for  part  of  them. 

The  contention  of  counsel  for  appellant, 
and  the  constniction  he  claims  for  the  letter, 
is  that  defendant  only  obligated  itself  therein 
to  accept  the  drafts  of  Mayer  &  Adler  to 
meet  their  acceptances  for  the  three  spe- 
cially designated  invoices  mentioned  in  the 
letter,  if  they  should  find  themselves  short 
at  their  maturity;  that  It  was  not  an  engage- 
ment which  authorized  Mayer  &  Adler  to 
draw  against  the  previous  acceptance  for 
$341  due  to  defendant  on  March  5,  1807,  the 
day  the  draft  in  dispute  was  p)irchased  from 
the  bank  for  the  purpose  of  meeting  that  ac- 
ceptance. It  was  therefore  on  this  point 
proper  to  show  what  the  understanding  men- 
tioned in  the.  letter  of  February  9th  was; 
whether  It  contemplated  only  particular 
drafts,  as  claimed  by  counsel  for  defendant, 
or  whether  It  contemplated  any  draft  accept- 
ed by  Mayer  &  Adler  In  favor  of  defendant, 
and  their  acceptance  of  which  they  were  un- 
able to  meet  at  maturity.  As  throwing  light 
upon  that  subject  the  past  general -course  of 
business  between  defendant  and  Mayer  & 
Adler  was  proper  to  be  shown.  If  It  had  any 
tendency  to  prove  an  understanding  relative 
to  the  acceptance  of  drafts  by  the  former 
when  drawn  upon  it  by  the  latter,  and  the 
terms  of  that  understanding.  This  the  evi- 
dence in  that  regard  certainly  tends  to  do, 
and  its  i>ertinency  and  force,  as  disclosing 
what  the  understanding  referred  to  was,  is 
apparent  from  the  language  used  by  the  de- 
fendant in  the  letlcr  of  November  11,  1896, 
where,  in  writing  about  the  acceptances  of 
Mayer  &  Adler  generally,  it  Is  said:  "Should 
you,  however,  at  any  time,  find  yourself 
short,  honor  your  paper  and  draw  on  us  for 
amount  you  may  require." 

The  letter  of  February  9th,  read  In  con- 
nection with  the  letter  of  November  11th, 
leaveii  no  room  for  any  question  as  to  what 
the  understanding  referred  to  In  the  former 
was,  or  the  extent  of  the  obligation  assumed, 
and  makes  it  quite  plain  that  it  was  intended 
to  be  and  was  an  unconditional  promise  upon 
the  part  of  the  defendant  to  accept  any  draft 
drawn  by  Mayer  &  Adler  against  it,  when 
such  draft  was  drawn  to  meet  acceptances 
In  favor  of  defendant,  which  Mayer  &  Adler 
were  unable  to  pay  at  maturity.  So  we  also 
think  that  the  letter  of  March  10,  1897,  writ- 
ten by  defendant  to  Mayer  &  Adler  rela- 
tive to  the  draft  in  question,  was  properly 
admitted  in  evidence  for  similar  reasons.  It 
was  evidence  to  be  taken  Into  consideration 
with  the  other  evidence  Just  discussed,  as 
tending  to  show  the  construction  placed  by 
the  defendant  upon  the  letter  of  February 
9th,  and  its  understanding  of  the  extent  of 
the  obligation  It  assumed  therein. 

2.  Having  disposed  of  the  objections  to  the 
admissibility  of  the  evidence,  we  may  now 
consider  the  point  that  the  evidence  Itself  is 
Insufficient  to  suw)ort  the  verdict.  As  we 
have  said  above,  this  case  has  been  tried 


twice,  and  the  evidence  upon  both  trials  I» 
the  same.  On  the  previous  appeal  from  the 
judgment  of  nonsuit  the  sufficiency  of  the 
evidence  was  the  only  point  Involved.  It 
was  there  decided  that  the  evidence,  being 
without  conflict,  sufficiently  made  out  a  case 
which  would  liave  supported  a  judgment  for 
plaintiff,  and  the  determination  of  the  lower 
court  to  the  contrary  was  set  aside.  On  the 
present  appeal  we  are  asked  to  again  review 
the  same  imconfllctlng  evidence  tmder  the  ' 
same  objection.  This  we  may  not  do.  The 
decision  on  the  former  appeal  upon  that 
point  Is  conclusive  upon  us.  It  is  the  law 
of  the  case.        ' 

3.  Upon  the  Instructions.  In  the  first  in- 
struction the  jury  were  told  to  find  for  the 
plaintiff  if  they  believed  that  the  assignors 
of  plaintiff,  D.  SulUvan  &  Co.,  purchased  the 
draft  on  the  faith  of  the  letter  of  February 
9, 1897.  Under  this  Instruction  the  only  mat- 
ter submitted  to  the  jury  for  determination 
was  whether  or  not  the  draft  In  question  was 
purchased  by  Sullivan  &  Co.  on  the  faith  of 
that  letter;  the  court,  In  effect.  Instructing 
them  that  as  a  matter  of  law  the  letter  con- 
tained an  unconditional  promise  on  defend- 
ant's part  to  pay  said  draft,  If  the  purchase 
was  made  on  the  faith  of  it  We  are  satis- 
fied that  the  Instruction  was  correct,  and 
that,  under  the  previous  decision  in  this  case, 
the  court  properly  limited  the  consideration 
of  the  jury  to  the  question  of  the  purchase 
of  the  draft  On  the  former  appeal  in  this 
action,  and,  as  we  have  said  before,  upon 
an  examination  of  the  same  unconflictlng  evi- 
dence as  was  presented  on  this  last  trial,  this 
court  said:  "We  think  that  the  letter  of  Feb- 
ruary 9,  1897,  read  and  Interpreted  In  the 
light  of  what  had  preceded  It  as  well  as  what 
followed  it  contained  an  unconditional  prom- 
ise In  writing  to  accept  the  Instrument  upon 
which  the  suit  Is  based.  •  •  •  The  evi- 
dence without  conflict  shows  that  the  draft 
In  suit  was  within  the  limits  as  to  amount 
and  purpose  contemplated  In  the  promise  of 
defendant,  and  that  such  promise  was  an  un- 
conditional promise,  within  the  meaning  of 
said  section  3197  of  the  Qvll  Code."  James 
V.  The  E.  G.  Lyons  Co.,  supra,  pages  192, 
196  of  134  Cal.,  pages  211,  212  of  66  Pac. 

It  will  be  thus  seen  that  that  decision  laid 
down,  as  a  matter  of  law,  the  proposition 
that  under  the  undisputed  evidence  In  the 
case  as  there  presented,  the  letter  of  Febru- 
ary 9th  contained  an  unconditional  promise 
to  pay  the  draft  In  question.  It  It  was  pur- 
chased on  the  faith  of  It  That  decision  on 
a  question  of  law  arising  between  the  parties 
to  the  action  on  a  given  state  of  facts  became 
the  law  c^f  the  case,  and  controlled  the  lower 
court  upon  a  subsequent  trial  of  the  cause, 
provided  the  same  state  of  facts  was  again 
presented  as  was  before  this  court  when  the 
decision  on  the  former  appeal  was  made. 
And  as  there  is  no  question  but  that  exactly 
the  same  state  of  facts  was  before  the  lower 
court  upon  this  second  tx'ial  as  was  reviewed 
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on  the  previous  appeal,  and  upon  -which  the 
court  reached  the  conclusion  of  law  above 
declared.  It  was  not  only  proper,  but  It  was 
the  duty  of  the  lower  court.  In  harmony  with 
the  law  80  laid  down  in  that  previous  deci- 
sion, to  instruct  the  Jury  speciflcaliy,  or  In 
effect,  that  as  a  matter  of  law  such  letter 
constituted  an  unconditional  promise  to  pay 
the  draft  in  question,  provided  the  Jury  found 
that  such  draft  was  purchased  by  plaintlfTs 
assignor  on  the  faith  of  the  promise  contain- 
ed therein,  and  limiting  the  consideration  of 
the  Jury  solely  to  the  question  of  such  pur- 
chase. The  instruction  to  the  Jury  was  for- 
mulated upon  this  basis,  and  was  correct. 

It  is  further  Insisted,  however,  that  this 
first  Instruction  Is  Inconsistent  with  a  third 
instniction  given.  In  which  the  court  did  sub- 
mit for  the  consideration  of  the  Jury  wheth- 
er or  not  the  language  of  the  promise  In  the 
letter  of  February  0th  Included  or  excluded 
the  draft  in  question,  and  in  which  the  Jury 
were  further  Instructed  that  if  they  did  find 
that  the  letter  was  intended  to  include  said 
draft,  and  that  D.  Sullivan  &  Co.  purchased 
the  same  on  the  faith  of  said  letter,  they 
should  return  a  verdict  for  plaintlfT. 

.It  Is  Insisted  that  these  Instructions  were 
Inconsistent,  and  that  the  giving  of  them 
was  prejudicial  to  appellant.  They  were  no 
doubt  Inconsistent,  but  we  cannot  discover 
how  they  were  prejudicial  to  appellant 
They  do  not  lay  down  two  different  proposi- 
tions of  law  so  repugnant  to  each  other  that 
in  the  determination  of  a  material  fact  in 
issue  the  Jury  might  be  misled  thereby,  be- 
cause, as  we  have  seen,  It  was  not  a  material 
issue,  or  any  issue  at  'ali,  for  consideration 
by  the  Jury  as  to  whether  the  letter  of  Feb- 
ruary 9th  contained  an  unconditional  prom- 
ise or  not  It  was  'the  settled  law  In  the 
case  that  It  did.  The  only  material  point  for 
their  determination,  and  the  one  to  which 
the  court  should  have  alone  Instructed  them, 
was  whether  or  not  the  assignor  of  plalntiflt 
purchased  the  draft  in  question  on  the  faith 
of  It,  and,  as  they  so  found,  returned  a  ver- 
dict 

Neither  are  the  Instructions  contradictory 
to  the  extent  that  it  was  Impossible  for  the 
Jury,  In  considering  their  verdict,  to  know 
which  instruction  they  should  be  guided  by; 
neither  Is  it  impossible  to  determine  after 
the  verdict  that  they  were  not  Influenced  by 
the  erroneous  instruction  in  returning  It. 
The  verdict  Is  In  perfect  consonance  with  a 
consideration  by  the  Jury  of  either  instruc- 
tion. If  they  followed  the  first  instruction, 
their  verdict  shows  they  found  that  the  draft 
was  purchased  on  the  faith  of  the  letter  re- 
ferred to.  If  they  were  guided  by  the  third 
Instruction,  it  is  equally  clear  that  they  must 
have  found  that  the  language  of  the  letter 
of  February  9th  included  the  draft  In  ques- 
tion In  addition  to  finding  that  It  was  pur- 
chased on  the  faith  of  It 

Neither  was  the  appellant  prejudiced  by 
the  giving  of  these  instructions.    The  first 


one  correctly  stated  the  law,  and,  of  course, 
it  caunot  complain  of  that  The  second  one 
was  erroneous,  but  the  error  was  In  favor  of 
appellant  and  it  cannot  complain  of  that 
which  was,  to  its  advantage.  Had  the  ver- 
dfct  been  against  the  respondent  he  undoubt- 
edly would  have  ground  for  complaint  as  to 
the  inconsistency  of  these  Instructions,  but 
the  appellant  is  in  no  position  to  do  so. 

There  is  nothing  further  in  this  case  which 
requires  consideration.  The  order  appealed 
from  and  the  Judgment  is  affirmed. 


We   concur: 
SHAW,  J. 


McFARLAND,    J.;     HEN- 


(7  Cal.  IJDrep.  2U) 
In  re  ANTOLDI'S  ESTATE.  (S.  P.  4,206.)* 
(Supreme  Court  of  California.    May  31,  1905.) 

1.  Appeal— FiNDiHG  of  Fact— Conclusive- 
ness. 

A  fiading  of  fact  which  is  not  attacked 
on  the  ground  of  insufficiency  of  evidence  to 
sustain  it  is  conclusive. 

2.  Same— Parties  Aggbieved— Statute. 

Will  contestants  who  are  not  heirs. at  law 
of  a  testator,  nor  related  to  him,  are  not  par- 
ties aggrieved  by  the  denial  of  their  motion  for 
a  new  trial,  witliin  Code  Civ.  Proc.  |  938,  pro- 
viding that  parties  aggrieved  may  appeal. 

[Ed.  Note. — For  cases  in  point  see  vol.  49, 
Cent  Dig.  Wills,  i  823.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco: 
J.  V.  Coftey,  Judge. 

In  the  matter  of  the  estate  of  S.  Antoldi, 
deceased.  From  an  order  denying  a  motion 
for  a  new  trial  In  a  contest  of  the  will  of  de- 
ceased, Carolina  Antoldi  Casagrande  and 
other  contestants  appeal.    Dismissed. 

A.  D.  Spiivalo,  R.  W.  Hent,  and  J.  A.  Spln- 
etti,  for  appellants.  G.  W.  McEnerney,  for 
respondent. 

PER  CURIAM.  This  Is  an  appeal  from  an 
order  denying  a  motion  of  contestants  for  a 
new  trial  in  a  contest  of  the  will  of  deceas- 
ed. The  present  matter  before  the  court  is 
a  motion  of  respondents  to  dismiss  the  ap- 
peal of  contestants  upon  the  ground  that  nei- 
ther said  Carolina  A.  Casagrande  nor  either 
of  the  other  contestants  is  a  party  interested 
in  said  estate,  or  aggrieved  by  the  order  ap- 
pealed from.  The  motion  must  be  granted 
on  the  groimds  urged. 

It  affirmatively  appears  from  the  record 
that  in  the  petition  for  the  revocation  of  the 
will  of  deceased  It  was  alleged  by  the  con- 
testants that  they  were  the  only  blood  rela- 
tions and  heirs  at  law  of  the  testator.  This 
was  denied  In  the  answer  of  thie  proponents 
of  the  will,  and  the  court  found  directly  In 
their  favor — that  contestants  were  not  either 
heirs  at  law  of  the  testator,  or  related  to 
him.  Contestants  gave  notice  of  Intention 
to  move  for  a  new  trial,  specifying  as  one 
of  the  grounds  thereof  the  insufficiency  of 

*R«hearlng  denied  June  30,  1906.  C^  ,^,^^]^ 
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the  evidence  to  sustain  the  findings.  Sub- 
sequently they  prepared  and  bad  settled  a 
statement  on  motion  for  a  new  trial,  and 
th^eafter  moved  for  a  new  trial  which  was 
denied.  In  the  specification  of  errors  con- 
tained In  the  said  stat«nent  there  is  no  speci- 
fication at  all  of  any  insufficiency  of  the  evi- 
dence to  justify  the  finding  that  contestants 
were  not  heirs  at  law  or  related  to  the  tes- 
tator. This  finding,  not  being  attached,  must 
stand  as  conclusively  true,  with  the  obvious 
legal  result  that,  as  the  contestants  are  not 
any  of  them  heirs  at  law  of  the  testator,  they 
are  not  parties  Interested  In  the  estate,  nor 
are  they  parties  aggrieved,  under  section  03S 
of  the  Code  of  Civil  Procedure,  who  aloue 
are  entitled  to  appeal. 
The  appeal  for  this  reason  Is  dismissed. 


<1«  Cal.  77) 

DB  GALINDO  v.  DE  GALINDO  et  al. 
<S.  F.  3,231.)* 

(Supreme  Court  of  California.    May  31,  1905.) 

1.  OONSTBUCTIVE   TBUSTS  —  FRAUD — FINDINGS 

— Evidence. 

Where  complainant  conveyed  certain  prop- 
erty whiclr  sl^e  had  acquired  from  the  estate  of 
her  deceased  husband  to  her  dauRliter-in-Iaw, 
and  permitted  her  and  her  husband  to  live  ou 
the  land  and  use  it  as  their  own  for  nearly 
nine  years,  and  until   after  the  death  of  the 

frantee's  husbandj  a  finding  in  favor  of  de- 
endants  in  an  action  to  establish  a  trust 'in  the 
land  in  favor  of  complainant,  founded  on  alleged 
misrepresentations  of  the  grantee's  huslwnd 
with  reference  to  other  claims  concerning  it, 
was  not  error,  though  complainant's  evidence 
with  reference  to  such  trust  and  misrepresenta- 
tions was  uncontradicted. 

2.  Same— Habhless  Ebbor. 

Where,  in  an  action  to  establish  a  trust 
in  certain  land,  based  on  alleged  false  repre- 
sentations made  by  complainant's  son  in  bis 
lifetime,  who  was  the  liusband  of  the  gran- 
tee of  the  land,  the  evidence  was  insufiicient 
to  establish  such  misrepresentations,  or  to  en- 
title complainant  to  recover,  the  erroneous  ad- 
mission of  declarations  made  by  the  grantee's 
husband  to  her  as  to  his  dissatisfaction  with 
his  father's  will,  not  in  the  presence  of  the 
grantor,  for  the  purpose  of  showing  that  such 
dissatisfaction  was  the  inducement  for  the  deed, 
was  not  prejudicial  to  complainant. 

Department  2.  Appeal  from  Superior 
Court,  Contra  Costa  County;  A.  J.  Bucliles, 
Judge. 

Suit  by  Tnez  Peralta  De  Galindo  against 
Marina  Amador  De  Galindo  and  others. 
From  a  judgment  In  favor  of  defendants,  and 
from  an  order  denying  plaintiff's  motion  for 
a  new  trial,  she  appeals.    Af&rmed. 

John  R.  Glascock,  for  appellant.  W.  S. 
Tinning  and  R.  H.  Latimer,  for  respondents. 

McFARLAND,  J.  This  Is  an  action'to  es- 
tablish an  alleged  trust  in  certain  described 
land,  to  compel  the  defendant  Marina  to 
convey  said  land  to  the  plaintiff,  and  to 
quiet  title  thereto  as  against  all  the  defend- 
ants.    The   defendants   other   than    Marina 

•RehearlDg  denied  June  30.  1906, 


are  made  parties  upon  averment  that  they 
claim  some  Interest  In  the  property.  The 
court  made  findings  and  rendered  Judgment 
in  favor  of  defendants,  and  from  the  Judg- 
ment, and  an  order  denying  her  motion  for 
a  new  trial,  plaintiff  appeals. 

The  plaintiff  is  the  surviving  wife  of  Fran- 
cisco Galindo,  deceased,  who  died  testate  on 
January  10,  1890;  and  she  was  the  owner, 
as  successor  of  said  Francisco,  Of  certain 
land,  Including  that  described  in  the  com- 
plaint Francisco  left  surviving  him  a  son  ' 
named  John,  by  a  former  wife,  and  the  de- 
fendant Marina  Is  the  surviving  wife  of 
said  John,  now  deceased.  John  was  nomi- 
nated in  the  will  of  Francisco  as  executor, 
and  qualified  and  acted  as  such.  On  Jan- 
uary 29,  1801,  the  plaintiff  executed  a  deed 
to  said  Marina,  which  on  Its  face  absolutely 
and  unconditionally  conveys  the  land  de- 
scribed In  the  complaint  In  fee  to  said  Ma- 
rina. At  the  time  of  the  execution  of  this 
deed  Marina  and  her  husband,  John,  were 
living  on  said  land,  and  had  been  living 
there  since  before  the  death  of  said  Fran- 
cisco; and  they  continued  to  live  there,  using 
the  land  as  their  own,  until  the  death  of 
John,  which  occurred  on  December  4,  1898, 
and  the  defendant  Marina  continued  to  so 
live  there  after  the  death  of  John.  It  does 
not  appear  that  after  her  deed  plaintiff  as- 
serted any  Interest  in  said  land  until  after 
John's  death.  Several  months  thereafter, 
and  between  eight  and  nine  years  after  the 
'said  deed  to  Marina,  plaintiff  commenced 
this  action. 

Plaintiff  seeks  to  maintain  the  taction  upon 
averments  which  may  be  bri^fiy  stated  as 
follows:  She  avers  that  she  had  confidence 
in  said  John,  and  was  herself  Ignorant  of 
business;  that,  pending  the  administration 
of  the  estate  of  Francisco,  and  while  said 
John  was  acting  as  executor,  he  represented 
to  her  that  the  heirs  of  one  Salvio  Pacheco 
were  claiming  that  a  large  part  of  the  prop- 
erty of  Francisco,  Including  the  land  here 
Involved,  was  held  iiv  trust  by  him  for  them; 
that  said  heirs  were  threatening  to  and  about 
to  commence  legal  proceedings  to  enforce 
said  trust;  that  said  proceedings  would  cause 
plaintiff  great  trouble  and  annoyance  if  she 
retained  the  title  to  said  land  in  her  own 
name;  that  he  was  familiar  with  business 
and  legal  proceedings,  and  that,  if  she  would 
convey  the  land  to  him,  he  could  manage 
the  legal  proceedings  to  better  advantage 
and  with  less  trouble  to  her  than  If  she  re- 
tained the  title;  and  that.  If  she  would  make 
the  transfer  to  him,  he  would  hold  and  pro- 
tect the  property  for  her,  save  her  all  trou- 
ble in  defending  against  the  legal  proceed- 
ings, and  "would  reconvey  the  property  to 
her  whenever  she  might  demand  the  same." 
She  further  avers  that  these  representa- 
tions were  false  and  fraudulent,  and  ttiat 
he  never  Intended  to  reconvey  the  property 
to  her,  but  that,  relying  on  these  representa- 
tions as  true,  and  solely  by  reason  thereof. 
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sbe  agreed  to  convey  said  property  to  him; 
that  he  had  a  deed  prepared,  to  which  de- 
fendant Marina  was  named  as  grantee,  in- 
stead of  said  John;  that  she  at  flrst  de- 
clined to  malfe  a  deed  to  Marina,  but  it  was 
represented  by  John  that  it  would  be  safer 
and  better  to  make  the  conveyance  to  his 
wife  than  to  him,  and  that  sbe  would  take 
the  deed  upon  the  same  trusts  and  conditions 
as  theretofore  agreed  upon  l>etween  him  and 
plaintiff;  and  that  upon  these  promises  she 
agreed  to,  and  did,  execute  the  deed  to  Ma- 
rina, who,  sbe  avers,  took  with  luiowledge 
of  the  said  conditions  and  trusts.  The  com- 
plaint is  quite  full  of  details,  but  the  fore- 
going condensed  statement  of  Its  contents 
is  sufficient  for  a  full  consideration  of  the 
case.  Its  averments  as  to  the  false  r^re- 
sentations  about  the  claims  and  threats  of 
the  Pacheco  heirs,  and  considerations  which 
induced  platotiff  to  execute  the  deed,  are 
all  denied  in  the  answer. 

The  court  found  that  the  said  John  Ga- 
llndo  did  not  make  any  of  the  representa- 
tions averred  in  the  complaint.  The  findings 
on  this  subject  are  as  follows:  "(2)  That 
John.  C.  Oalindo  did  not,  pending  the  ad- 
ministration of  the  estate  of  Francisco  6a- 
lindo,  deceased,  or  while  he  was  the  qualified 
or  acting  executor  of  said  will,  in  the  month 
of  January,  1891,  or  at  any  other  time,  or 
at  all,  state  or  represent  to  the  plaintiff  that 
certain  parties  claiming  to  be  the  heirs  of 
one  Salvio  Pacheco,  deceased,  or  any  othei) 
person  or  persons,  were  claiming  that  a  large 
portion  or  any  i>ortlon  of  the  property  of 
said  Francisco  Galindo,  or  the  property  in 
said  complaint  described,  was  held  by  said 
Francisco  Galindo  in  trust  for  them,  or  that 
neither  said  Francisco  Galindo  in  his  life- 
time, nor  any  of  his  successors  in  toterest, 
ever  had  any  beneficial  interest  In  or  to  the 
property  in  said  complaint  described,  or  in  or 
to  any  part  thereof,  or  that  the  said  heirs 
of  said  Salvio  Pach^o  were  threatening  to 
or  were  about  to  commence  legal  proceedings 
to  enforce  such  trust. .  That  the  said  John 
C.  Galindo  did  not  on  or  about  the  date  last 
aforesaid,  or  at  any  other  time,  further  or 
at  all  state  or  represent  to  plaintiff  that 
such  legal  proceedings  would  cause  her  great 
or  any  trouble  or  annoyance  if  she  retained 
the  title  to  said  property  In  her  own  name, 
or  that  he  was  familiar  with  the  facts  con- 
cerning said  property  and  the  title  thereto, 
and  the  claims  of  said  heirs  of  said  Salvio 
Pacheco  thereto,  or  that  he  resided  in  said 
county  of  Contra  Costa,  where  such  legal 
proceedings  would  probably  be  commenced, 
and  was  familiar  with  business  affairs  and 
legal  proceedings,  or  that  if  she  would  trans- 
fer said  property  to  him  he  could  and  would 
attend  to  such  legal  proceedings  as  might 
be  commenced  to  better  advantage  and  with 
less  trouble  and  annoyance  to  her  than  if 
she  retained  such  property  in  her  own  name, 
or  that  if  she  would  make  such  transfer  to 
him  he  could  or  would  hold  or  protect  the 


same  for  her,  or  save  her  all  tiie  trouble  and 
annoyance  of  defending  against  such  legal 
proceedings,  or  that  he  would  reconvey  said 
property  to  her  whenever  she  might  demand 
the  same,  or  that  he  would  reconvey  said 
property  to  her  at  any  time  or  at  all.  That 
said  John  C.  Galindo,  did  not  then  or  at  all 
state  or  represent  to  the  plaintiff  any  of  the 
matters  or  statements  alleged  in  -  said  com- 
plaint to  havS  been  made  to  her  by  him." 
Appellant  contends  that  this  finding  is 
against  the  evidence;  but  the  contention  is 
not  maintainable.  It  is  true  that  the  platotiff 
testified  generally  that  John  did  make  the 
alleged  misrepresentations,  and  that  no  wit- 
ness positively  contradicted  her;  but,  as  John 
was  dead.  It  could  hardly  have  been  expect- 
ed that  there  would  be  any  other  witness 
who  could  possibly  testify  that  John  did  not 
make  the  alleged  representations.  The  testi- 
mony of  plaintiff  in  chief  was  considerably 
weakened  by  her  cross-examination.  More- 
over, the  court  had  the  right  to  consider  her 
conduct  as  to  the  land  to  question  from  the 
date  of  her  deed  to  the  death  of  John;  her 
acquiescence  during  that  long  time  in  the 
possession  and  use  of  the  land  by  Marina 
and  her  husband;  her  laches  in  asserting  any 
interest  In  the  land  and  in  not  bringing  suit 
until  after  the  death  of  John,  who  was  the 
only  person  likely  to  know  about  his  alleged 
false  representations,  and  what  the  court 
might  have  considered  as  toherent  improb- 
abilities In  her  testimony,  and  to  her  claim 
that  she  made  the  deed  for  the  reason  as- 
signed by  her.  Considering  all  the  features 
of  the  case,  we  would  not  be  warranted  to 
holding  that  the  trial  court  should  have 
found  the  other  way.  And  this  is  particu- 
larly so  in  view  of  the  principle  that  a  court 
should  not  hold  a  conveyance  absolute  on 
ite  face  to  be  a  mortgage  or  trust,  or  any- 
thing other  than  what  it  purports  to  be,  ex- 
cept upon  clear  and  convincing  evidence. 
Shcehan  v.  Sullivan,  126  Cal.  189,  58  Pac, 
543;  Sherman  v.  Sandell,  106  Cal.  373,  39 
Pac.  797;  Tillaui  v.  Tillaux,  116  Cal.  663, 
47  Pac.  691. 

Defendants,  in  addition  to  denying  the 
false  representation?  averred  in  the  com- 
plaint as  plaintiff's  cause  of  action,  also 
averred  that  John  C.  Galindo  was  dissatisfied 
with  the  will  of  his  father,  Francisco,  be- 
cause there  had  not  been  devised  to  him  the 
land  here  In  contest,  upon  which  John  and 
his  wife  had  been  livtag  for  several  years 
before  his  father's  death,  and  which  he 
claimed  his  father  had  given  him  before  his 
death;  that  he  threatened  plaintiff  with  a 
tontest  of  said  will;  and  that,  as  a  compro- 
mise, -the  plaintiff  executed  the  said  deed  to 
Marina;  and  the  court  so  found.  Appellant 
contends  that  this  finding  was  not  supported 
by  any  competent  evidence,  and  particularly 
that  the  court  erred  in  allowing  Marina,  over 
plaintiff's  objection,  to  testify  to  declara- 
tions made  by  John  as  to  his  dissatisfaction 
with  the  will  to  her, 
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of  plaintiff.  It  may  be  conceded  that  the 
court  erred  In  admitting  this  testimony,  and 
that  it  was  material  to  the  issue  of  John's 
dissatisfaction  with  the  will,  and  his  threats 
to  contest  it;  but  the  finding  of  the  «ourt, 
as  above  set  forth,  against  the  averments 
in  the  complaint  as  to  the  false  representa- 
tions touching  the  Pacheco  heirs,  upon  which 
alone  the  cause  of  action  rests,  is  determina-. 
tive  of  the  case  against  appellant,  and  it  is 
of  no  consequence  what  errors  the  court  may 
have  committed  as  to  other  matters.  Plain-, 
tiff,  in  order  to  overcome  hen  absolute  deed 
of  conveyance,  was  bound  to  show  that  it 
was  procured  by  the  false  and  fraudulent  rep- 
resentations alleged  in  her  complaint;  and, 
not  having  done  so,  she  cannot  recover.  This 
view  applies  to  all  other  exceptions  taken 
to  rulings  as  to  the  admissibility  of  evidence 
bearing  on  the  subject  of  John's  dissatis- 
faction with  and  threats  about  the  will,  or 
on  any  other  subject,  other  than  the  false 
representations  alleged  in  the  complaint. 
And  the  findings  as  to  6ther  subjects  are 
immaterial.  And  as  to  the  alleged  newly 
discovered  evidence  set  up  as  a  ground  for 
a  new  trial,  it  is  sufficient  to  say  that  it  Is 
not  applicable  to  the  averments  in  the  com- 
plaint of  false  representations. 

The  judgment  and  order  appealed  from  are 
afflirmed. 

We  concur; .  LORIGAN,  J.;  HENSHAW,  J. 


(147  Cal.  82) 

BLTTHB  CO,  v.  BANKIerS'  INV.  CO, 
et  al,    (S.  F.  3,811.) 

(Supreme  Court  of  California.    May  81,  1905.) 

1.  Decbee  of  Fedbbal  CotTBT— Conclusive- 
ness IN  State  Court. 

The  action  of  a  federal  court  in  vacating 
and  setting  aside  a  decree  rendered  therein  is 
not  open  for  review  in  a  state  court. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  13, 
Cent.  Dig.  Courts,  i  1367.] 

2.  Same— Setting  Aside  Decree  Pro  Con- 
fesso  on  Cross-Bill-^urisdiction— Eq- 
uity Rules. ~ 

A  decree  rendered  on  a  cross-bill  is  inter- 
locutory, merely;  and  a  decree  pro  confesso 
on  a  cross-bill  is  not  within  rule  19  of  the  rules 
of  practice  in  equity  in  the  federal  courts,  pro- 
viding that  when  the  bill  is  tdken  pro  confesso 
the  court  may  proceed  to  a  decree  at  any  time 
after  the  expiration  of  30  days  from  and  after 
the  entry  of  the  order  to  take  the  bill  pro  con- 
fesso. and  that  such  decree  shall  be  deemed  ab- 
solute unless  the  court  shall  at  the  same  term 
set  aside  the  same,  etc. ;  but  such  decree  is 
within  rule  1,. providing  that  the  circuit  courts, 
as  courts  of  equity,  shall  be  deemed  always 
open  for  the  purpose  of  filing  pleadings,  and 
making  and  directing  all  interlocutory  motions, 
orders,  rules,  and  other  proceedings  preparato- 
ry to  hearing  all  causes  on  their  merits,  and 
hence  the  decree  may  be  vacated  on  motion  aft- 
er the  adjournment  of  the  term. 

[Ed.  Note, — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Equity,  §  981.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J,  M. 
Seawell,  Judge. 


Action  by  the  Blythe  Company  against  the 
Bankers'  Investment  Company  and  others. 
From  a  Judgment  in  favor  of  defendants,  and 
an  order- denying  a  motion  for  a  new  trial, 
plaintiff  appeals.    Affirmed. 

George  W.  Towle,  Jr.  (Richard  P.  Hen- 
shall,  of  counsel),  for  appellant.  Heller  & 
Powers  and  A.  A.  Moore  (John  Garber,  E.  H. 
Rlxford,  and  J,  L.  Roblson,  of  counsel),  for 
respondents. 

VAN  DTKE,  J.  This  is  an  appeal  by  the 
plaintiff  from  the  judgment  in  favor  of  the 
defendants,  and  from  an  order  denying  the 
motion  for  a  new  trial.  The  defendants  in 
the  action,  other  than  Florence  Blythe  Moore 
and  her  busbatid,  have  acquired  interests  in 
the  property  in  question  from  said  Florence. 
The  case  is  notable  for  the  many  shapes  and 
forms  It  has  assumed  in  the  process  of  liti- 
gation during  the  last  15  or  20  years  in  the 
various  courts,  state  and  federal,  and  is  re- 
markable for  Its  vitality  and  endurance  to 
survive  after  repeated  defeats. 

Thomas  H.  Blythe  died  Intestate  in  the 
city  and  county  of  San  Francisco,  In  this 
state,  in  April,  1883.  While  his  estate  was 
in  probate,  and  prior  to  1887,  proceedings 
were  Instituted  and  prosecuted  by  the  re- 
spondent Florence  B.  Moore,  then  Florence 
Blythe,  by  her  guardian  (she  being  then  a 
minor),  under  the  provisions  of  section  1064 
of  the  Code  of  Civil  Procedure,  to  establish 
heirship  and  her  right  to  the  estate  of  Thom- 
as H.  Blythe,  deceased.  Numerous  defend- 
ants appeared  in  that  proceeding,  claiming 
to^  be  kin  or  heirs  of  said  deceased,  Thomas 
H.  Blythe.  Among  these  II  Is  only  necessary 
to  mention  John  W.  Blythe,  Henry  T.  Blytht>, 
and  Boswell  M.  Blythe,  represented  by  the 
Messrs.  Uolllday.  Another  set  of  clahuants 
were  designated  as  the  "Williams  claimants," 
and  another  as  the  "Jones  claimants";  the 
plaintiff  and  api)ellant  In  the  present  action, 
a  California  corporation,  having  succeeded, 
as  alleged,  to  the  interest  of  the  Jones  claim- 
ants. The  superior  court  of  the  city  and  ' 
county  of  San  Francisco  in  that  case  render- 
ed judgment  declaring  Florence  Blythe  to  he 
the  sole  heir  Of  Thomas  H.  Blythe,  deceased. 
From  this  Judgment  the  Williams  heirs  ap- 
pealed, and  not  only  were  the  appellants 
represented  on  that  appeal,  but  also  several 
other  Interested  parties  defendant  in  the 
court  below.  Including  the  Blythe  Company. 
But  this  court,  in  bank,  after  full,  and,  it 
may  be  said,  exhaustive  considwation  of  the 
case,  affirmed  the  judgment.  Blythe  v. 
Ayres,  96  Cal.  532,  31  Pac.  915,  19  L.  B.  A. 
40.  Subsequently  the  Blythe  Company 
(plaintiff  and  appellant  In  the  present  case) 
also  took  an  appeal  from  the  order  denying 
its  motion  for  a  new  trial  in  said  proceeding 
to  establish  heirship.  The  various  parties 
who  appeared  in  the  former  appeal  also  took 
part  as  against  the  resimndent  Florence 
Blythe  on  that  appeal  from  the  order  deny- 
ing the  Blythe  Compan^'^|g<^^<in3^^  jaqi^ 
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trial.  And  again,  after  a  full  consideration 
of  the  case  by  this  court  in  bank,  the  judg- 
ment of  the  court  below  refusing  a  new  trial 
to  the  Blythe  Company  was  affirmed.  Blythe 
V.  Ayres,  102  Cal.  254,  36  Pac.  522.  Subse- 
quently the  Blythe  claimants,  represented  by 
the  Messrs.  HoUiday,  took  an  api>eal  from 
the  order  of  the  superior  court  of  the  city 
and  county  of  San  Francisco  refusing  to  dis- 
miss the  said  proceeding  to  determine  heir- 
ship, already  referred  to.  This  appeal  was 
heard  by  this  court  in  bank  November,  1895, 
and  the  order  appealed  from  affirmed.  In 
re  Blythe's  Estate,  110  Cal.  220,  42  Pac.  641. 
Subsequent  to  the  judgment  in  favor  of 
Florence  Blythe  in  the  proceeding  to  estab- 
lish heirship,  the  superior  court,  sitting  as  a 
court  of  probate,  distributed  tlie  estate  of 
Thomas  H.  Blythe  to  her  (then  Florence 
Blythe  Hinckley).  And  from  this  decree  of 
distribution  two  several  appeals  were  taken 
by  different  groups  of  claimants,  and  tn  each 
tlie  judgment  and  decree  of  distribution  ap- 
pealed from  were  in  November,  1895,  affirm- 
ed. In  re  Blythe's  Estate,  110  Cal.  229,  231, 
42  Pac.  642,  043.  The  Blythe  Company,  the 
appellant  here,  also  appealed  from  said  decree 
of  distribution,  and  this  court  in  May,  1890, 
again  affirmed  the  «ald  decree,  and  indorsed 
the  regularity  and  finality  of  the  proceeding. 
In  re  Blythe's  Estate,  112  Cal.  089,  45  Pac. 
6.  The  same  ruling  was  subsequently  made 
on  the  appeal  by  the  Holliday  Blytbes,  Jan- 
uary, 1897.  In  re  Blythe's  Estate,  115  Cal. 
553,  47  Pac.  1097. 

In  the  meantime,  at  the  November  term 
of  the  United  States  Chrcuit  Court  for  the 
Northern  District  of  California,  the  claim- 
ants John  W.  BIytlie  and  Henry  T.  Blythe, 
represented  by  Messrs.  Holliday,  as  plain- 
tlfCs,  filed  a  complaint  to  quiet  title  as 
against  Florence  Blythe  Hinckley,  Frederick 
W.  Hinckley,  her  husband,  and  the  Blythe 
Company,  a  corporation  (plaintiff  and  appel- 
lant in  the  present  action).  It  is  alleged  in 
their  complaint  so  filed  in  said  court  that 
said  John  W.  Blythe  was  a  resident  and  citi- 
zen of  the  state  of  Kentucky,  and  the  said 
Henry  T.  Blythe  was  a  resident  and  citizen 
of  the  state  of  Arkansas,  and  defendant 
Blythe  Company  was  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  state 
of  California,- having  its  office  and  principal 
place  of  business  at  the  city  and  county  of 
San  Francisco,  and  that  each  of  the  defend- 
ants is  a  citizen  of  the  state  of  California, 
and  a  resident  within  the  said  Northern  Dis- 
trict of  the  state  of  California.  The  defend- 
ants in  said  action,  the  Blythe  Company  and 
Florence  Blythe  Hinckley,  appeared  in  said 
action  and  answered  to  said  complaint 
Thereafter  several  amendments  were  made 
on  the  part  of  tlie  plaintiffs  to  their  com- 
plaint, and  the  defendant  therein,  the  Blythe 
Company,  also  filed  a  cross-complaint.  It  is 
not  necessary  to  notice  the  various  amend- 
ments which  were  made  to  the  several  plead- 
ings in  the  case,  or  the  orders  and  stipula- 


I  tions  Of  the  parties  therein,  but  only  such  as 
i  relate  to  the  matter  constituting  the  basis 
\  of  this  action  on  the  part  of  the  Blythe  Com- 
pany. It  appears  on  April  6,  1897,  the  solic- 
itor of  the  Blythe  Company  entered  in  the 
rulebook  in  the  United  States'  Circuit  Court 
a  rule  taking  the  cross-bill  pro  confesso  as  to 
Florence  Blythe  Hinckley  for  not  appearing 
to  said  cross-bill,  and  also  took  a  similar  rule 
as  against  the  plaintiffs  in  said  action,  John 
W.  and  Henry  T.  Blythe.  But  thereafter,  on 
May  10,  1897,  the  solicitor  for  the  Blythe 
Company  amended  bis  croas-bill,  and  obtain- 
ed an  order  that  it  should  stand  as  so  amend- 
ed. On  June  1,  1897,  the  complainants  John 
W.  and  Henry  T.  Blythe  again  amended  their 
supplemental  bill  by  striking  out  the  name  of 
Boswell  M.  Blythe.  No  new  rule  taking  the 
cross-bill  as  amended  pro  confesso  was  en- 
tered, but  on  July  1,  1897,  the  solicitor  of  the 
Blythe  Company  filed  his  affidavit  showing 
that  the  subpcena  Issued  on  the  cross-bill 
was  served  on  Florence  Blythe  Hinckley  on 
the  1st  of  March,  1897,  and  no  appearance 
had  been  entered  by  her.  A  similar  state- 
ment was  made  in  reference  to  the  failure 
of  plaintiffs'  in  said  action,  John  W.  and  Hen- 
ry T.  Blythe,  to  appear  or  answer.  There- 
upon an  order  was  entered  by  the  court  that 
the  cross-bill  of  the  Blythe  Company  be  tak- 
en pro  confesso,  and  that  a  judgment  and 
decree  of  the  court  be  entered  accordingly. 
On  July  S,  1897,  a  decree  in  coitformlty  with 
tills  order  was  entered  in  favor  of  the  Blythe 
Company,  and  the  court  soon  after,  and  on 
the  same  day,  adjourned  for  the  term.  It  is 
this  decree  so  taken  pro  confesso  that  consti- 
tutes the  basis  of  the  present  action  on  the 
part  of  the  plaintiff  and  appellant  herein;  the 
Blythe  Company,  But  on  July  7,  1897,  four 
days  after  the  taking  of  such  decree  by  the 
solicitor  of  the  Blythe  Company,  Florence 
Blythe  Hinckley  filed  a  petition  to  have  said 
judgment  of  July  3d  set  aside  and  vacated 
on  the  grotmd  that  she  had  never  been  served 
with  any  process  or  received  a  copy  of  any 
process  issued  upon  said  cross-bill;  that  she 
had  never  seen  or  received  said  cross-bill  or 
a  copy  thereof,  and  no  cross-bill  or  any  copy 
thereof,  or  any  process  or  any,  copy  of  any 
process,  had  ever  been  delivered  to  her,  or 
left  at  her  dwelling  house  or  usual  place  of 
abode,  with  any  adult  person  who  was  ever 
a  member  or  resident  of  her  family.  The 
petition  was  supported  by  the  petitioner's 
affidavit,  together  with  the  affidavit  of  her 
attorneys  and  counsel  to  the  effect  that  prior 
to  July  6,  1897,  they  had  no  knowledge  that 
a  subpcena  or  any  other  process  had  ever 
been  Issued  upon  the  cross-bill  filed  by  the 
Blythe  Company;  that  they  had  no  knowl- 
edge or  information  that  a  default  had  been 
entered  against  Florence  Blythe  Hinckley,  or 
that  an  order  had  been  made  thi^t  the  cross- 
bill should  be  taken  pro  confesso.  The  com- 
plainants also  appeared  ^and  moved  to  set 
aside  the  decree  on  various  ground.").  The 
hearing  on  their  app^^ji^g^,  i^^^qnjto^ 
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by  the  said  court  nutil  tbe  first  day  of  the 
next  ensuing  term,  which  was  July  12,  1897, 
when  the  same  was. further  continued  to  a 
subsequent  day  in  the  term',  and  at  the  hear- 
ing all  the  parties  plaintiff  and  defendants 
therein — the  Blythe  Company  as  well  as 
Florence  Blythe  Hinckley — took  part.  The 
matter  of  the  application  to  set  aside  said 
decree  pro  confesso  was  fully  argued  and 
considered  by  the  court,  and  in  Judge  Mor- 
row's opinion  he  reviews  the  various  mat- 
ters, and  granted  the  petition  and  motion 
and  set  aside  the  so-called  decree  taken  pro 
confesso.  Blythe  v.  Hinckley.  84  Fed.  228, 
234.  Among  the  grounds  on  which  the  opin- 
ion of  the  learned  Judge  of  the  United  States 
Circuit  Court  seems  to  have  been  based  are 
the  following:  That  a  decree  entered  pursu- 
ant to  an  order  pro  confesso  on  a  cross-bill 
Is  not  final,  but  interlocutory,  where  it  leaves 
undetermihed,  as  between  the  parties  to  the 
original  and  supplemental  bills,  tbe  question 
of  the  legal  ownership  of  property  In  dispute 
and  that  no  complete  and  final  decree  upon 
the  whole  case  can  be  entered  pur.suant  to  an 
order  pro  confesso  upon  the  cross-bill  where 
there  Is  pending  and  undetermined  a  motion 
to  dismiss  the  original  bill  for  want  of  Ju- 
risdiction, as  was  the  case  here,  and,  further, 
that  a  decree  entered  pursuant  to  an  order 
pro  confesso  on  a  cross-bill  will  be  set  aside 
where  It  appears  that  there  were  serious 
irregularities  in  tbe  service  of  the  subixBua 
on  the  cross-bill,  and  that  such  bill  was 
amended  between  the  date  of  the  order  pro 
confesso  and  the  date  of  the  decree  by  with- 
drawing certain  allegations  and  striking  out 
the  name  of  another  defendant,  aB  was  the 
case  here.  The  solicitor  of  the  Blythe  Com- 
pany appealed  from  said  Judgment  and  de- 
cree of  the  Circuit  Court  setting  aside  said 
decree  pro  confesso  to  the  United  States  Su- 
preme Court,  and  on  January  9,  1899,  upon 
motion  of  the  respondents  therein,  said  court 
dismissed  said  appeal.  Blythe  Co.  v.  Blythe, 
172  U.  S.  644,  19  Sup.  Ct.  873,  43  L.  Ed.  1183. 
Before  the  entry  of  the  cM-der  and  decree 
pro  confesso  on  the  cross-bill  of  the  Blythe 
Company,  referred  to,  the  defendant  Floi> 
ence  Blythe  Hinckley  entered  a  motion  in 
the  United  States  Circuit  Court  to  dismiss 
said  suit  which  motion  was  pending  at  the 
time  of  the  taking  of  the  said  order  and  de- 
cree pro  confesso  on  the  part  of  the  counsel 
for  the  Blythe  Company.  Subsequent  to  the 
order  made  In  the  Circuit  Court  granting  the 
petition  of  said  Florence  Blythe  Hinckley 
to  set  aside  said  order  and  decree  pro  con- 
fesso, the  said  motion  to  dismiss  the  cause 
came  on  to  be  heard,  and;  after  a  full  hear- 
ing of  all  the  parties  interested  in  said  cause, 
the  order  was  granted,  and  the  bill  of  com- 
plaint dismissed.  84'  Fed.  246,  256.  In  the 
opinion  of  the  court  reviewing  the  case  on 
that  motion  it  is  said:  "But  there  is  still 
another  reason  why  this  action  cannot  be 
maintained.  It  appears  from  the  bill  of  com- 
plaint that  when  the  original  bill  was  filed, 


On  December  3,  1895,  neither  party  was  in 
possession  of  the  land  in  controversy,  but 
that  it  was  in  the  hands  of  the  public  ad- 
ministrator of  the  city  and  county  of  San 
Francisco."  Then,  after  citing  the  provisions 
of  the  Political  Code  and  certain  cases  from 
the  United  States  Reports,  the  court  says; 
"In  tbe  present  case  not  only  did  the  land 
have  an  occupant  when  the  original  bill  was 
filed,  but  it  was  in  the  possession  of  the 
public  administrator  under  the  authority  and 
Jurisdiction  of  the  superior  court  of  the  state. 
'An  administrator  appointed  by  a  state  .court 
is  an  officer  of  that  court  His  possession  of 
the  decedent's  property  Is  a  possession  taken 
in  obedience  to  tbe  orders  of  that  court.  It 
is  the  possession  of  the  court,  and  it  is  a 
possession  which  cannot  be  disturbed  by  any 
court.  Byers  v.  McAuley,  149  U.  8.  608,  IS 
Sup.  Ot.  906,  37  L.  Ed.  867.'  It  follows  that, 
while  the  possession  of  the  administrator 
continued,  no  decree  for  the  possession  of 
the  real  property  in  his  custody  could  have 
been  entered  in  favor  of  the  complainants. 
But  It  appears  that  on  the  next  day  after  the 
filing  of  the  original  bill  the  defendant  Flor- 
ence secured  possession  of  the  property,  and 
she  has  ever  since  continued  in  possession  of 
the  same.  >  She  was  therefore  In  possession 
when  the  second  amended  and  supplemental 
bill  was  filed,  and  against  her,  at  that  time, 
so  far  as  appears  from  the  bill  of  complaint, 
a  suit  in  ejectment  by  the  complainants' 
claiming  to  be  tbe  heirs  of  Thomas  H. 
Blythe,  would  have  afforded  a  plain,  ade- 
quate, and  complete  remedy.  •  ♦  •  As 
the  view  here  taken  of  this  feature  of  the 
case  disposes  of  the  motion  to  dismiss  the 
bill.  It  will  not  be  necessary  to  consider  the 
question  of  parties  and  diverse  citizenship. 
The  bill  of  complaint  will  be  dismissed."  An 
appeal  was  taken  from  this  Judgment  and 
decree  of  the  Circuit  Court  dismissing  the 
suit  in  question  to  the  Supreme  Court  of  the 
United  States,  where  it  was  heard  at  the 
January  term  of  1899,  and  decided  April  13, 
1809.  Blythe  v.  Hinckley,  173  U.  S.  501, 
19  Sup.  Ct.  497,  43  L.  Ed.  783.  In  the  opinion 
In  that  case  it  was  said:  "The  superior  court 
of  San  Francisco  was  a  court  of  general 
Jurisdiction,  and  authorized  to  take  original 
Jurisdiction  of  all  matters  of  probate,  and 
the  bill  averred  that  Thomas  H.  Blythe  died 
a  resident  of  the  city  and  county  of  San 
Francisco,  and  left  an  estate  therein;  and 
that  court  repeatedly  decreed  that  Florence 
was  the  heir  of  Thomas  H.  Blythe,  and  its 
decrees  were  repeatedly  afBrmed  by  the  Su- 
preme Court  of  the  state.  So  far  as  the  con- 
struction of  the  state  statute  and  the  state 
Constitution  in  this  behalf  by  the  state  was 
concerned,  it  was  not  the  province  of  the 
circuit  court  to  re-examine  their  conclusions. 
As  to  the  question  of  the  capacity  of  an  alien 
to  Inherit,  that  was  necessarily  involved  in 
the  determination  by  the  decrees  that  Flor- 
ence did  inherit  and  that  Judgment  covered 
tbe  various  objections  In  respect  of  section 
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1978  of  the  Revised  Statutes  [U.  8.  Comp. 
St.  1901,  p.  1262],  and  the  tenth  section  of 
article  1  of  the  Constitution  of  the  United 
States,  and  any  treaty  relating  to  the  sub- 
ject." 

The  case  again  came  before  the  United 
States  Supreme  Court  on  a  -writ  of  error  to 
the  supreme  court  of  this  state,  to  review 
the  Judgment  of  this  court  affirming  the  judg- 
ment of  the  superior  court  In  favor  of  Flor- 
ence and  against  the  Blythe  claimant,  de- 
cided February  25,  1001.  21  Sup.  Ct.  390,  45 
L.  £}d.  557.  In  the  statement  of  the  case  It 
Is  said:  "The  case  Involved  a  large  amount 
of  real  property  belonging  In  his  lifetime  to 
one  Thomas  H.  Blythe,  who  was  a  natural- 
ized citizen  of  the  United  States,  and  died 
intestate  on  the  4th  day  of  April,  1883,  a 
resident  of  the  city  and  county  of  San  Fran- 
cisco. Questions  relating  to  the  title  of  this 
property  have  been  in  litigation  for  over 
fifteen  years,  and  various  suits  have  been 
instituted  in  the  state  and  federal  courts  In 
California  during  that  time,  all  of  which 
have  resulted  favorably  to  the  interests  of 
the  defendant  in  error  herein,  who  claims 
to  be  the  owner  of  the  property.  Three  suits 
have  been  before  this  court  upon  a  writ  of 
error  or  by  appeals  brought  by  some  of 
the  parties  Interested,  and  have  been  dis- 
missed for  want  of  jurisdiction.  Blythe  v. 
Htockley,  167  U.  S.  746,  17  Sup.  Ct  991, 
42  L.  Ed.  1210;  Blythe  Co.  v.  Blythe,  172 
U.  S.  644,  19  Sup.  Ct.  873,  43  L.  Ed.  1183; 
Blythe  v.  Hinckley,  173  U.  S.  501,  19  Sup. 
Ct.  497,  43  L..  Ed.  783.  Continuing,  that  court 
said:  "The  original  judgment  in  the  superior 
court  of  California,  which  was  affirmed  by 
the  Supreme 'Court  of  that  state,  determined 
the  rights  of  the  defendant  in  errca:,  and  con- 
clusively adjudged  her  to  be  the  owner  of 
the  property  in  question,  unless  the  judgment 
was  reversed  upon  appeal.  The  state  courts 
had  jurisdiction  over  the  whole  question,  in- 
cluding the  defense  founded  upon  the  fed- 
eral Constitution;  and  if  that  objection  had 
been  properly  raised,  and  appeared  in  the 
record,  an  appeal  to  this  court  from  the  Su- 
preme Court  of  California  could  have  been 
taken  if  the  defense  had  been  overruled. 
The  allegation  of  the  plaintiff  In  error  that 
the  state  courts  had  no  jurisdiction  to  de- 
termine the  question,  because  of  the  facts 
set  forth  by  him  in  the  complaint  herein,  is 
not,  therefore,  well  founded,  and,  being  a 
mere  conclusion  of  law,  is  not  admitted  by 
the  demurrer."  Further:  "Litigation  in  re- 
gard to  the  merits  of  the  claim  of  the  de- 
fendant in  error  to  this  property  has  been 
continued  by  her  opponents  since  the  judg- 
ment of  the  state  courts,  Just  as  if  the  whole 
merits  of  the  case  had  not  been  decided  by 
the  state  courts  in  her  favor  several  times. 
This  court  has  been  asked  to  review  a  judg- 
ment dismissing  the  complaint  filed  in  a  sep- 
arate action  brought  in  the  federal  Circuit 
Court  to  set  aside  the  state  Judgments,  and 
this  we  refused  to  do  on  the  grounds  stated 


in  the  report  •  '  •  •  The  claim  which  the 
plaintiff  In  error  founds  upon  the  section  'of 
the  federal  Constitution  is  too  plainly  with- 
out foundation  to  require  further  argument. 
The  right  of  the  defendant  in  error  to  this 
property  has  been  in  litigation  for  more 
than  fifteen  years,  and  many  years  after 
courts  of  competent  Jurisdiction  have  decided 
all  the  questions  In  her  favor;  and  we  think 
this  writ  of  error.  Judging  by  the  character 
of  the  question  sought  to  be  raised  under  it, 
has  been  taken  for  delay  only.  The  Judg- 
ment must  be  affirmed."  Blythe  v.  Hinckley, 
180  U.  S.  333,  342,  21  Sup.  Ct  390,  45  L.  Ed. 
557. 

After  these  many  adverse  decisions  en- 
countered by  the  Blythe  Company  in  the  fed- 
eral courts,  the  matter,  it  seems,  was  allowed 
to  slumber  until  nearly  the  expiration  of  the 
live-years  limitation  of  the  right  to  bring  an 
action  based  upon  the  so-called  Judgment  or 
decree  pro  confesso,  when  it  was  switched 
back  into  the  state  courts,  where  the  contest 
has  been  renewed;  and  this  action,  so  com- 
menced, is  founded  upon  the  said  judgment 
or  decree  pro  confesso  entered  in  the  circuit 
court  July  3,  1897.  The  trial  la  the  court 
below  resulted  in  a  Judgment  in  favor  of  the 
defendants,  and  the  motion  of  the  plaintiff  ' 
for  a  new  trial  was  denied;  and,  as  already 
stated,  the  present  appeal  is  from  the  said 
Judgment  and  order  denying  the  motion  for 
new  trial. 

The  record  Id  the  case  brought  to  this  coiut 
contains  three  volumes  of  printed  matter, 
amounting  to  over  1,600  pages  in  all,  and 
nearly  6,000  folios..  It  consists  mostly  of  rec- 
ords and  documents  introduced  at  the  trial 
in  the  court  below,  from  the  federal  court; 
and  many  of  these  records  and  documents 
are  repeated  several  times,  with  full  captions 
of  court  and  cause  and  certificates,  and  In- 
dorsements of  filing  and  authentication.  The 
appeal  could  Just  as  well  have  been  present- 
ed to  tills  court  by  the  parties  to  this  action 
on  a  record  of  less  than  one-fourth  In  size 
and  volume.  We  cannot  of  course,  ascer- 
tain from  the  record  who  is  responsible  for 
the  unnecessary  portions  thereof.  We  have 
repeatedly  called  attention  to  this  abuse  in 
the  matter  of  uselessly  incumbering  records 
on  appeal,  without  any  apparent  reform  la 
the  practice. 

The  contentloa  of  the  Blythe  Company  in 
the  court  below,  as  well  as  here  on  appeal. 
Is  that  the  decree  of  July  3,  1807,  was  and 
is  a  final  decree  of  the  Circuit  Court;  that 
it  was  rendered  in  due  course  on  the  cross-bill 
of  complaint  as  amended,  and  in  full  com- 
pliance with  the  equity  rules;  and  that  the 
Circuit  Court  had  no  power  to  reverse  or 
vacate  a  final  pro  confesso  decree  on  motion 
therefor  made  after  the  adjournment  of  the 
term,  and  hence  the  action  of  the  United 
States  Circuit  Court  in  setting  aside  the  said 
decree  pro  confesso  was  without  Jurisdiction 
and  void.  The  equity  rule  relied  upon  is  No. 
19  of  rules  of  practice  in  equity  in  the  fed- 
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eral  courts,  and  reads  as  follows:  "(19) 
"^ben  the  bill  is  taken  pro  confesso  the  court 
may  proceed  to  a  decree  at  any  time  after 
the  expiration  of  thirty  days  from  and  after 
the  entry  of  the  .order  to  take  the  bill  pro 
confesso,  and  such  decree  rendered  shall  be 
deemed  absolute,  unless  the  court  shall,  at 
the  same  term,  set  aside  the  same,  or  enlarge 
the  time  for  filing  the  answer,  upon  cause 
shown,  upon  motion  and  affidavit  of  the  de- 
fendant, and  no  such  motion  shall  be  granted 
unless  upon  the  payment  of  the  cost  of  the 
plaintiff  In  the  suit  up  to  that  time,  or  such 
imrt  thereof  as  the  court  shall  deem  reason- 
able, and  unless  the  defendant  shall  under- 
take to  file' his  answer  within  such  time  as 
the  court  shall  direct,  and  submit  to  .such 
other  terms  as  the  court  shall  direct,  for  the 
purpose  of  speeding  the  cause."  But  rule  1 
of  said  equity  jwactlce  provides:  "1.  The  Cir- 
cuit Courts,  as  courts  of  equity,  shall  be 
deemed  always  open  for  the  purpose  of  filing 
bills,  answers,  and  other  pleadings;  for  Is- 
suing and  returning  mesne  and  final  process 
and  commissions;  and  for  making  and  di- 
recting all  interlocfutory  motions,  orders, 
rules,  and  other  proceedings,  preparatory  to 
hearing  of  all  causes  upon  their  merits."  If 
the  contention  upon  the  part  of  the  BIythe 
Company  be  correct — that  the  so-called  de- 
cree pro  confesso,  of  July  3, 1897,  was  a  final 
decree  in  the  matter,  and  unaffected  by  any 
proceeding  In  the  Circuit  Court  thereafter 
bad  with  reference  to  the  case— there  is  no 
reason  shown,  nor  does  any  appear,  why  It 
could  not  have  been  enforced  In  that  court, 
instead  of  renewing  the  controversy  again 
in  the  state  court  by  bringing  this  action. 
The  BIythe  Company,  through  its  counsel,  in 
effect,  asks  this  court  to  review  and  annul 
the  proceedings  of  the  federal  court  vacating 
and  setting  aside  the  so-called  decree  pro 
confesso,  and  to  reinstate  it  as  a  valid  and 
subsisting  final  Judgment  and  decree  In  favor 
of  the  said  company  In  reference  to  the  mat- 
ter In  controversy.  This  we  decline  to -do, 
but.  If  it  were  an  open  question  with  us,  we 
shbuld  arrive  at  the  same  conclusion  as  did 
the  federal  court — that  said  decree  Is  not 
final,  but  merely  interlocutory,  and  falls  with- 
in rule  1,  Instead  of  rule  19,  of  the  equity 
practice.  In  dismissing  the  appeal  from  the 
Circuit  Court  of  the  United  States  in  BIythe 
Company  v.  BIythe,  already  referred  to,  the 
Supreme  Court  of  the  United  States  cites  in 
support  of  Its  judgment  so  dismissing  said 
appeal,  among  other  cases,  Cross  v.  De  Valle, 
1  Wall.  1,  17  L.  Ed.  515,  and  Ex  parte  Rail- 
road, 95  U.  8.  221,  24  L.  Ed.  355.  In  the 
former  case  It  Is  held  that  the  "cross-bill, 
being  an  auxiliary  biU  simply,  must  be  a  bill 
touching  matters  in  question  In  the  original 
bill.  If  its  purpose  be  different  from  that  of 
the  original  bill  it  is  not  a  cross-bill,  even 
though  the  matters  presented  In  it  have  a 
connection  with  the  same  general  subject 
As  an  (HTiglnal  Ull  it  would  not  attach  to  the 


controversy  unless  It  be  filed  under  such  cir- 
cumstances of  citizenship,  etc.,  as  give  Juris- 
diction to  original  bills.  'A  cross-bill  is  a 
mere  auxiliary  suit,  and  a  dependency  of  the 
original,'  "  The  suit  in  the  federal  court  was 
brought  by  John  W.  and  Henry  T.  BIythe 
against  the  BIythe  Company  and  Florence 
BIythe,  and  the  only  thing  that  conferred 
Jurisdiction  on  the  United  States  Circuit 
Court  In  that  case  was  the  fact  of  the  diverse 
citizenship  of  the  parties;  It  being  alleged  In 
the  bill  of  complaint  that  John  W.  and  Henry 
T.  BIythe  were  citizens  of  other  states — the 
former  a  resident  and  citizen  of  the  state  of 
Kentucky,  and  the  latter  a  resident  and  citi- 
zen of  the  state  of  Arkansas,  and  the  BIythe 
Company,  a  California  corporation,  and  Flor- 
Mice  BIythe,  residents  of  California.  The 
matter  In  controversy  Involved  no  federal 
question.  The  cross-bill  of  the  BIythe  Com- 
pany, as  well  as  the  so-called  decree  pro  con- 
fesso, must  necessarily  attach. themselves  to 
the  original  suit  brought  by  John  W.  and 
Henry  T.  Blytitie,  in  order  to  be  within  the 
Jurisdiction  of  the  federal  court,  and  it  fol- 
lows, therefore,  that  the  said  decree  pro  con- 
fesso was  merely  Interlocutory,  and  not  final. 
In  Ex  parte  Railroad — one  of  the  cases 
cited  by  the  Supreme  Court  of  the  United 
States  In  dismissing  the  appeal  from  the  Cir- 
cuit Court — It  Is  said:  "Among  the  pleadings 
In  the  Strand  suit  thus  brought  into  the  con- 
solidated suit  was  the  cross-bill  of  this  com- 
pany, praying  affirmative  relief  in  the  final 
determination  of  the  cause.  It  matters  not 
that  at  a  former  day  in  the  term  a  special 
decree  had  been  rendered  upon  the  subject- 
matter  of  the  cross-bill,  and  that  an  appeal 
.  from  that  decree  had  been  taken,  for  'a  cross- 
bill is  a  mere  auxiliary  suit  and  a  dependen- 
cy of  the  original.'  Cross  v.  De  Valle,  1 
Wall.  6,  17  L.  Ed.  515.  As  we  have  said 
in  Ayres  et  al.  v.  Carver  et  al.,  17  How.  591, 
15  L.  Ed.  179:  'Both  the  original  and  cross 
bin  constitute  one  suit,'  and  ought  to  be 
heard  at  the  same  time.  Consequently  'any 
decision  or  decree  In  the  proceedings  upon 
the  cross-bill  is  not  a  final  decree  in  the  suit, 
and  •  *  •  not  the  subject  of  an  appeal 
to  this  court  »  »  •  The  decree,  whether 
maintaining  or  dismissing  the  bill,  disposes 
of  a  proceeding  simply  Incidental  to  the  prin- 
cipal matter  in  litigation,  and  can  only  be 
reviewed  on  an  appeal  from  the  final  decree 
disposing  of  the  whole  case.  That  appeal 
brings  up  all  the  proceedings  for  re-examlna- 
tlon,  when  the  party  aggrieved  by  any  de- 
termination In  respect  to  the  cross-bill  has 
the  opportunity  to  review  it,  as  in  the  case 
of  any  other  interlocutory  proceeding  in  the 
case.'  A  cross-bill  must  grow  out  of  the  mat- 
ters alleged  In  the  original  bill,  and  Is  used 
to  bring  the  whole  dispute  before  the  court, 
so  that  there  may  be  a  coinplete  decree  touch- 
ing the  subject-matter  of  the  action."  In 
Ayres  v.  Carver,  17  How.  591,  15  L.  Ed.  179, 
referred  to  in  the  opinion  Just  quoted,  It  Is 
Digitized  by  VjW^^V  It 
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said:  "A  cros8-bilI  is  brought  by  a  defendant 
In  a  suit  against  the  plaintiff  in  the  same 
suit,  or  against  other  defendants  in  the  same 
suit,  or  against  t>otb,  touching  the  matters 
In  question  in  the  original  bill.  It  Is  brought 
either  to  obtain  a  discovery  of  facts  in  aid 
of  the  defense  to  the  original  bill,  or  to  ob- 
tain full  and  complete  relief  to  all  parties 
as  to  the  matters  charged  in  the  original  bill. 
It  should  not  introduce  new  and  distinct  mat- 
ters not  embraced  in  the  original  bill,  as  they 
cannot  be  properly  examined  in  that  suit,  but 
constitute  the  subject-matter  of  an  original, 
Independent  suit.  The  cross-bill  is  auxiliary 
to  the  proceeding  In  the  original  suit,  and  a 
dependency  upon  it  It  is  said  by  Lord 
Hardwlcke  that  both  the  original  and  cross 
bill  constitute  but  one  plea,  so  intimately  are 
they  connected  together.  Field  v.  Schieffelin, 
7  J.  Ch.  R.  252.  The  office  of  a  cross-bill  has 
been  very  fully  discussed  at  this  term  by  Mr. 
Justice  Curtis,. in  the  case  of  Victolre  Shields 
et  4l.  V.  Barrow;  and  I  need  not,  therefore, 
pursue  it,  but  refer  only  to  that  opinion  for 
the  true  doctrine  on  the  subject.  It  Is  man- 
ifest, from  this  brief  reference  to  the  doc- 
trine, that  any  decision  or  decree  in  the  pro- 
ceedings upon  the  cross-bill  is  not  a  flnal 
decree  In  the  suit,  and  therefore  not  the  sub- 
ject of  an  appeal  to  this  court,  under  the 
twenty-second  section  of  the  judiciary  act. 
(Act  Sept.  24,  1789,  c.  20,  1  Stat.  84).  The 
decree,  whether  maintaining  or  dismissing 
the  bill,  disposes  of  a  proceeding  slmp!y  in- 
cidental to  the  principal  matter  in  litigation, 
and  can  only  be  reviewed  on  an  appeal  from 
the  final  decree  disposing  of  thewhole  case. 
That  appeal  brings  up  all  the  proceedings  for 
re-examination,  when  the  party  aggrieved  by 
any  determination  In  respect  to  the  cross- 
bill has  the  opportunity  to  review  It,  as  In 
the  case  of  any  other  Interlocutory  proceed- 
ing in  the  cause." 

The  claim  of  the  BIythe  Company  never 
came  to  a  trial  or  hearing  upon  the  merits, 
and  the  judgment  or  decree  sought  to  be  sus- 
tained is  based  upon  a  mere  technicality. 
As  the  law  respects  form  less  than  substance, 
courts  should  not  lend  support  to  such  a  case, 
tmiess  compelled  to  do  so  by  some  unyielding 
rule  of  law,  which  is  not  the  case  here.  The 
decree  on  the  BIythe  Company's  cross-bill 
was  Interlocutory  and  not  final,  and  depend- 
ent enthrely  upon  the  original  proceeding  In 
that  case  in  order  to  give  the  federal  court 
jurisdiction  In  the  premises;  and  the  United 
States  Circuit  Court  therefore  retained  juris- 
diction, notwithstanding  the  adjoiumment  of 
the  term,  to  vacate  and  set  aside  said  inter- 
locutory order  and  decree,  and,  under  the 
circumstances  appearing  in  this  case,  such 
action  was  entirely  justified  on  the  part  of 
said  court,  and  the  subsequent  dismissal  of 
the  original  action  by  said  court  necessarily 
carried  with  it  the  whole  fabric  of  the  cross- 
I  action  of  the  BIythe  Company. 

From  the  foregoing  It  becomes  entirely 
unnecessary  to  consider  the  list  of  cases  cited 


by  appellant's  counsel,  as  they  refer  to  cases 
where  the  decree  pro  confesso  was  a  flnal 
decree,  and  not  merely  Interlocutory,  as  here. 
The  judgment  and  order  are  affirmed. 

We  concur:  HBN8HAW,  J.;  SHAW,  J.; 
LORIQAN,  J.;  McFARLAND,  J.;  ANGEL- 
liOTTI,  J. 

(147  Cal.  S7) 
LAMB  T.  HALL.     (S.  F.  3,927.) 
(Supreme  (3ourt  of  California.    May  27,  1905.) 

L   BaRKBUPTCT  — FBAtrDULEHT  COHVETANCBS 

— Vaudity— New  Tbial. 

Where  a  Ijaukrupt,  while  insolvent,  and 
after  baviog  used  certain  of  defendant's  money 
for  purposes  other  than  that  for  which  the 
money  was  intrusted  to  him,  on  the  eve  of 
bankruptcy  conveyed  his  remaining  interest  in 
a  buffet  connected  with  a  hotel,  of  which  be 
was  lessee,  to  defendant,  who  knew  tliat  the 
bankrupt  was  insolvent,  it  was  not  error  to 
grant  a  new  trial,  and  set  aside  a  finding  that 
such  transfer  was  t>ona  fide,  and  not  an  at- 
tempt to  prefer  defendant  as  a  creditor,  based 
solely  on  the  testimony  of  defendant  and  the 
bankrupt  that  the  sale  was  but  the  consumma- 
tion of  a  former  arrangement  by  which  defend- 
ant had  agreed  to  buy  such  interest  at  a  speci- 
fied price. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  0)nveyauces,  fj  879,  898, 
899,  904.] 

2.  Same— Pabtners— AssiGNMEKT  of  Inter- 
est—Actions— Pabties. 

Where  a  suit  was  brought  by  a  bankrupt's 
trustee  to  set  aside  a  transfer  of  the  bank- 
rupt's interest  in  a  partnership  to  a  third  per- 
son, the  bankrupt's  partner  was  not  a  neces- 
sary party  on  the  ground  that  he  not  l>eing 
insolvent,  and,  the  partnership  business  not 
being  adjudged  bankrupt,  the  partner  was  en- 
titled to  retain  possession  of  the  proijerty  pend- 
ing settlement  of  the  partnership  business,  as 
authorized  by  Bankr.  Act  July  1,  1898,  c.  541, 
i  5,  par.  "h."  30  Stat  548  lU.  S.  Comp.  St 
1901,  p.  3424]. 

3.  Same— New  Tbial— Appeal. 

The  question  of  proper  parties  is  not  in- 
volved in  an  appeal  from  an  order  granting  a, 
new  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  8§  3476,  3477.] 

In  Bank.  Appeal  from  Superior  Court 
Mariposa  County.    J.  J.  Trabucco,  Judge. 

Action  by  J.  T.  Lamb,  as  trustee  In  bank- 
ruptcy of  |J.  H.  Corcoran,  against  Frank  E. 
Hail.  From  an  order  granting  plaintiff's  mo- 
tion for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Congdon  &  Congdon,  J.  A.  Adair,  F.  D. 
Nicoll,  and  Newman  Jones,  for  appellant 
John  A.  Wall,  for  respondent 

BEATTY,  C.  J.  This  is  an  appeal  by  the 
defendant  from  an  order  of  the  superior 
court  granting  the  plaintiff's  motion  for  a 
new  trial  In  an  action  to  set  aside  an  alleged 
fraudulent  transfer  of  property  by  an  in- 
solvent debtor  in  anticipation  of  bankruptcy, 
and  for  the  purpose  of  giving  the  defendant 
an  undue  preference  over  other  creditors. 
The  grounds  of  the  motion  were  insufficiency 
of  the  evidence  to  support  the  findings  and 


Cal.) 


LAMB  T.  HALL. 


287 


that  the  decision  was  against  law.  It  was 
made  upon  a  statement  of  the  case  setting 
forth  the  evidence  adduced  at  the  trial.' 

The  second  ground  of  the  motion  seems 
to  have  no  support,  and  is  not  discussed  In 
the  briefs.  The  only  question  to  be  consid- 
ered Is  whether  there  was  evidence  which 
would  have  supported  findings  for  the  plain- 
tiff on  the  material  issues  made  by  the  plead- 
ings; for  if  so  the  discretion  of  the  superior 
court  was  not  abused  in  granting  a  new  trial,  ' 
and  its  order  must  be  affirmed. 

It  is  alleged  in  the  complaint  that  for  some 
time  prior  to  the  24th  day  of  December,  1902, 
one  J.  H.  Corcoran  was  engaged  in  the  hotel 
and  saloon  business  at  the  town  of  Mt.  Bul- 
lion, in  Mariposa  county;  that  on  said  date 
and  on  his  own  petition  he  was  duly  ad- 
judged a  bankrupt;  that  plaintiff  was  sub- 
sequently appointed  and  qualified  as  trustee 
in  that  proceeding;  that  as  such  trustee  he 
took  possession  of  the  hotel  portion  of  the 
Corcoran  House,  but  was  excluded  by  the 
defendant  from  the  possession  of  one-half  of 
the  saloon  property  in  said  hotel,  consisting 
of  the  stock,  fixtures,  business,  and  so  forth; 
that  the  refusal  of  the  defendant  to  yield 
possession  of  said  interest  in  the  saloon  was 
based  upon  a  pretended  bill  of  sale  of  the 
same  made,  executed,  and  delivered  to  the 
defendant  by  said  Corcoran  on  the  12th  day 
of  December,  1902;  and,  finally,  "that  said 
attempted  transfer  was  an  attempted  fraud- 
ulent preference  against  the  other  creditors 
of  the  said  J.  H.  Corcoran,  a  bankrupt" 
This  rather  meager  statement  of  the  sole 
ground  upon  which  thp  validity  of  the  trans- 
fer is  assailed  is  all  that  the  complaint  con- 
tains In  relation  to  tliat  point.  It  seems  to 
have  been  treated  at  the  trial  as  equivalent 
to  an  allegation  that  defendant  was  at  the 
date  of  the  bill  of  sale  one  of  the  creditors 
of  Corcoran,  and  that  what  purported  on  Its 
face  tO'  be  a  sale  of  Corcoran's  half  interest 
In  the  bar  fixtures,  etc.,  for  .a  consideration 
of  11,000  then  paid,  was  In  fact  an  attempted 
transfer  of  the  property  in  satisfaction  of  a 
pre-existing  debt  in  prejudice  of  the  rights 
of  other  creditors,  and  in  anticipation  of  the 
voluntary  petition  In  bankruptcy  filed  by  the 
vendor  only  12  days  thereafter.  The  denial 
of  this  allegation  in  the  answer  of  the  de- 
fendant raised  the  only  material  issue  In  the. 
case,  and  to  that  issue  all  the  evidence  taken 
at  the  trial  was  directed.  No  issue  was 
made  or  tendered  as  to  the  value  of  the  prop- 
erty or  the  adequacy  of  the  consideration.  If 
It  was  a  sale,  and  if,  as  suggested  in  the 
argument  of  counsel  for  appellant,  the  order 
granting  a  new  trial  was  based  upon  the 
sole  ground  that  $1,000  was  not  an  adequate 
price  for  the  property  attempted  to  be  trans- 
ferred, neither  the  pleadings  nor  the' evidence 
would  Justify  it.  The  order,  however,  is 
general  In  terms,  and  we  must  presume  that 
It  was  made  because  in  the  opinion  of  the 
judge  of  the  superior  court  the  transaction 
was  not  a  sale,  but  an  attempted  transfer  of 


the  property  In  satisfaction  of  a  debt  due  the 
defendant.  > 

The  only  direct  evidence  upon  this  point 
was  that  of  the  defendant  and  of  Corcoran, 
which  was  to  this  efl^ect:  Corcoran  boarded 
in  his  hotel  a  number  of  employes  of  a  min- 
ing company,  and  after  each  pay  day  was  in 
the  habit  of  cashing  the  checks  received  by 
them  for  their  wages  out  of  funds  furnished 
by  the  defendant  The  consideration  to  de- 
fendant for  supplying  these  funds  is  not 
stated,  and  we  are  left  to  infer  either  that 
the  checks  were  cashed  at  a  discount  for 
him  or  that  Corcoran  paid  him  some  per- 
centage for  supplying  the  means  of  collect- 
ing his  bills  from  the  men  by  cashing  their 
checks  and  retaining  in  each  case  the  amount 
due  from  the  payee.  In  November,  1902, 
Corcoran's  debts  to  various  parties  amounted 
to  about  fl8,000,  and  all  his  property  was 
incumbered  except  his  homestead  and  bis 
half  interest  in  the  Corcoran  Hotel  bar,  the 
property  In  controversy.  Among  his  press- 
ing obligations  was  a  note  for  $1,6G6,  secured 
by  mortgage,  and  falling  due  December  1st 
To  meet  this  obligation  he  applied  to  de- 
fendant for  a  loan  of  $1,000,  stating  that  the 
only  security  he  had  to  offer  was  his  half 
interest  In  the  saloon.  Defendant  declined 
to  make  the  loan  upon  th^  ground,  among 
others,  that  the  proposed  security  was  not 
worth  more  than  $1,000.  He  advised  Cor- 
coran to  try  to  obtain  an  extension  of  time 
on  his  note,  and  offered,  in  case  he  failed  to 
do  so,  to  buy  his  interest  In  the  saloon  for 
$1,000.  Corcoran  failed  to  obtain  the  exten- 
sion and  returned  home.  About  the  9th  of 
December  defendant  placed  in  Corcoran's 
hands  $3,000  to  be  used  in  cashing  checks 
on  the  approaching  pay  day,  and  this  money 
was  in  Corcoran's  safe  on  December  10th 
when  he  was  threatened  with  an  attachment 
suit  for  $208.  To  prevent  this  attachment 
and  to  satisfy,  some  other  claims  he  was 
authorized  by  defendant  to  use  a  portion  of 
the  $3,000.  Defendant  says  that  in  giving 
him  this  authority  he  expressly  stated  that 
whatever  amount  he  so  used  should  be 
deemed  a  payment  on  account  of  the  pur- 
chase of  the  saloon  interest  at  the  agreed 
price  of  $1,000.  Corcoran  does  not  testify 
to  any  such  express  agreement,  but  says 
that  having  occasion  to  pay  several  de- 
mands, and  deeming  defendant's  ofFer  to  pur- 
chase still  open,  he  appropriated  $1,000  out 
of  the  $3,000  on  the  11th,  and  the  next  morn- 
ing at  4  o'clock,  just  before  leaving  home, 
made  out  a  bill  of  sale,  statement  of  checks 
cashed,  etc.,  and  left  them  and  the  remain- 
ing cash  with  his  bookkeeper  for  delivery  to 
defendant.  The  bill  of  sale,  statement  and 
possession  of  the  saloon  were  dellvei-ed  to 
and  accepted  by  the  defendant  at  6  o'clock 
the  same  morning,  and  he  thereafter  re- 
mained In  possession  of  the  saloon  by  his 
employes  in  conjunction  with  Corcoran's  for- 
mer partner — the  owner  of  the  other  half 
interest    This  evidence,  if  true,  shows  a  per- 
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fectly  legitimate  transaction  in  no  wise  op- 
posed to  the  letter  or  spirit  of  the  bankrupt- 
cy laws,  if  the  price  paid  for  the  property 
transferred  was  a  fair  one,  and  there  is 
neither  allegation  nor  proof  that  it  was  in- 
adequate. A  creditor  of  an  insolvent  debtor 
gains  no  advantage  over  other  creditors  by 
buying  bis  property  at  a  fair  price  paid  in 
cash.  And  there  is  no  fraud  In  such  a  trans- 
action unless  its  purpose  is  to  enable  the  in- 
solvent to  conceal,  misappropriate,  or  ab- 
scond with  the  proceeds. 

The  whole  question  in  this  case  is  there- 
fore reduced  to  this:  Was  there  anything 
in  the  testimony  of  the  other  witnesses  or 
in  the  documentary  evidence  adduced  at  the 
trial  which  would  have  warranted  the  court 
and  Jury  in  discrediting  the  testimony  of  de- 
fendant and  Corcoran,  and  In  finding  that 
there  was  no  sale  of  the  property  in  contro- 
versy, but  merely  a  transfer  in  satisfaction 
of  a  debt?  Counsel  for  respondent  contends 
that  It  is  clearfrom  Corcoran's  own  testimony 
that  what  happened  was  simply  an  embezzle- 
ment by  Corcoran  of  $1,000  of  defendant's 
money  on  December  11th,  and  then,  when  he 
owed  defendant  over  f  1,700,  a  pretended  sale 
of  the  property  on  the  12th — an  afterthought 
on  his  part  to  screen  him  from  the  conse- 
quences of  bis  misappropriation  of  money 
intrusted  to  him  for  a  particular  purpose, 
acquiesced  in  by  defendant  merely  because 
he  could  do  no  better  than  to  put  that  face 
upon  It.  We-  find  nothing  in  the  testimony 
of  Corcoran  or  the  defendant  to  Justify  this 
constrnction.  But  considering  the  unusual 
circumstances  of  the  transaction,  we  think 
the  burden  of  proof  rested  upon  the  defend- 
ant to  establish  Its  bon'a  fides.  The  sale — if 
a  sale — was  not  in  the  ordinary  courae  of 
business.  Corcoran  was  undoubtedly  Insolv- 
ent, and  there  is  abundant  evidence  that  de- 
fendant knew  the  state  of  his  affairs.  The 
court  was  not  bound  to  accept  their  evldeAce 
upofa  a  matter  in  which  they  were  so  deeply 
interested,  and,  although  we  cannot  see  in 
the  record  before  us  any  cogent  reason  for 
rejecting  their  evidence,  the  Judge  who  heard 
them  testify  may  have  been  entirely  Justified 
in  doing  so,  and,  as  hlS'  order  granting  a  new 
trial  implies  that  he  did  not  accept  their 
statements,  it  cannot  be  disturbed. 

Counsel  for  appellant  makes  the  point  that 
the  order  granting  a  new  trial  should  be 
revereed,  and  the  superior  court  directed  to 
dismiss  the  action,  because  it  Is  essentially 
an  action  to  recover  the  property  or  its  value, 
and  that  no  such  action  can  in  any  event  be 
sustained,  because  it  appears  from  the  record 
that  Corcoran  and  O.  F.  Adair  owned  the 
saloon  and  conducted  the  business  as  part- 
ners; that  Adair  is  not, insolvent  or  adjudged 
bankrupt;  that  under  paragraph  "h"  of  sec- 
tion 5  of  the  bankrupt  act  of  1898  (Act  July 
1,  1888.  c.  541,  30  Stat  548  [U.  S.  Comp.  St 
1901,  p.  3424])  he  is  entitled  to  retain  pos- 
session of  the  property  pending  settlement  of 
the  partnership  business,  subject  only  to  the 


duty  of  accounting  for  the  Interest  of  Cor- 
coran when  the  business  is  closed.  The  fact 
of  Adair's  interest  is  found  by  the  court, 
though  not  alleged  in  the  pleadings,  and  the 
law  appears-  to  secure  him  in  the  right  of 
possession  as  contended.  But  this  Is  not  an 
action  to  recover  possession  of  the  ptoperty. 
Its  object  is  merely  to  determine  the  title 
to  the  half  interest  wliich  Corcoran  attempt- 
ed to  transfer  to  defendant.  The  prayer  of 
the  complaint  is  that  said  transfer  may  be 
adjudged  invalid,  for  an  accounting  of  the 
proceeds  received  by  defendant  since  he  took 
possession,  and  for  general  relief.  A  Judg- 
ment for  plaiutlff  would  not  disturb  the  pos- 
session of  Adair,  or  affect  his  right  to  con- 
duct the  business  to  a  settlement  Nor  is 
Adair  a  necessary  party  to  the  action  in 
any  view.  With  respect  to  the  rival  claims 
of  plaintiff  and  defendant  to  Corcoran's  half 
interest  he  occupies  the  position  of  a  sort  of 
stakeholder,  and  in  supposable  circumstances 
might  have  required  them  to  interplead  as 
to  their  conflicting  claims  upon  him  for  an 
accounting  of  the  Corcoran  interest  in  the 
partnerehlp.  But  whether  he  should  be  a 
party  to  the  controversy  or  not  was  a  ques- 
tion for  him  to  decide.  At  all  events  the 
defendant  could  not  be  prejudiced  by  his 
absence.  And,  moreover,  the  question  of 
proper  parties  is  not  involved  In  an  appeal 
from  an  order  granting  a  new  trial. 
Order  afilrmed. 

We  concur:  VAN  DYKE,  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;  LOBIGAN,  J.;  HEN- 
SHAW,  J. 


a4T  Cal.  44) 
LAMB  V.  HALL  et  al.  (two  cases).    (S.  F.     < 
3,963,  3,967.) 

(Supreme  Court  of  California.    May  27,  1905.) 

1.  Bankbuptct  —  Bights  of  TausTEEr— ab- 

BIONUENXS. 

Where  a  lessee  of  a  hotel  assigned  a  one- 
half  interest  in  the  buffet  attached  thereto  in 
good  faith,  his  trustee  in  bankruptcy  was 
bound  by  such  assignment  which  was  valid  as 
against  such  lessee. 

2.  Same — Occupanct  —  Pabtnebshtp  Assets. 

Where  a  lessee  of  a  hotel  assigned  a  one- 
half  interest  in  the  buffet  connected  therewith 
to  another,  to  continue  for  the  balance  of  the 
lease  of  the  hotel,  the  right  to  occupy  the 
premises  for  the  purpose  of  the  business  during 
the  remainder  of  the  lessee's  term  was  a  part- 
nership asset,  and  hence  the  lessee  could  not 
have  recovered  possession  of  the  buffet  from 
bis  partner  during  the  continuance  of  the  lease. 

3.  Same /— Dissolution    of    Partnebship— 
Occupancy  of  Premises. 

Where  a  lessee  of  a  hotel  transferred  a 
half  interest  in  the  buffet  to  a  third  person, 
with  the  right  to  occupy  the  premises  for  the 
balance  of  the  terra  of  the  lease,  and  thereafter 
the  lessee  assigned  his  remaining  interest  in  the 
buffet,  and  thereby  dissolved  the  partnership, 
the  right  to  occupy  the  premises  for  the  re- 
mainder of  the  lease  of  the  hotel  thereby  veste<l 
exclusively  in  the  continuing  partner  for  the 
purpose  of  closing  up  the  partnership  busil  ess. 
and  either  paying  over  the  lessee's  share  of  the 
surplus  to  bis  assignee,  or  accepting  such  aa- 
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signee  as  a  partner  In  place  of  the  lessee,  and 
retaining  the  right  to  occupy  the  premiaes  as  an 
asset  of  the  new  firm.     ~ 
4.   Same— Assignment  —  Subleasb — Statute 
OF  Frauds. 

A  written  contract,  reciting  that  a  lessee 
of  certain  hotel  premises,  In  consideration  of 
$1,000,  paid  by  A.,  granted,  sold,,  and  conveyed 
unto  him,  bis  executors  and  assigns,  an  undi- 
vided one-sixth  interest  in  a  saloon  business 
conducted  in  the  hotel  described,  together  with 
an  undivided  half  interest  in  the  fixtures,  fur- 
niture, etc..  to  continue  for  the  balance  of  the 
period  now  covered  by  the  lease  of  the  grantor 
to  the  hotel,  etc.,  was  sufficient  to  satisfy  the 
statute  of  frauds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  SUtute  of,  §  189.] 
6.  Same— Tbttstee  in  Bankruptcy— Acquisi- 
tion OF  Lease— Effect. 

Where  a  lessee  of  certain  hotel  property 
assigned  the  right  to  occupy  that  portion  of  the 
hotel  used  as  a  buffet  to  others  during  the  con- 
tinuance of  the  lease,  the  fact  that  the  lease 
was  listed  and  passed  as  a  part  of  the  lessee's 
assets  to  his  trustee  in  bankruptcy  did  not  af- 
fect the  rights  of  the  assignees  of  the  buffet. 

6.  Same  — Appeal— Pabties—CJodefkndants 
— Notice. 

Where  the  change  in  the  findings  and  modi- 
fications of  the  judgment  sought  by  defendant 
H.,  and  from  a  denial  of  which  he  appealed, 
could  be  granted  without  any  adverse  effect  on 
bis  codefendants,  and  the  reversal  of  the  judg- 
ment would  not  prevent  their  recovery  of  costs, 
and  an  award  of  a  new  trial  of  the  issues  found 
adversely  to  H.  would  leave  the  findings  in  fa- 
vor of  the  jwdefendants  in  full  force,  as  well  as 
that  portion  of  the  judgment  based  thereon, 
such  codefendants  were  not  necessary  parties 
to  H.'s  appeal,  on  whom  notice  should  have 
been  served. 

7.  Same— Becovebt  of  Possession. 

Where  plaintiff,  the  trustee  in  bankruptcy 
of  a  lessee  of  a  hotel,  was  not  entitled  to  re- 
cover possession  of  a  portion  of  the  hotel  used 
as  a  buffet,  as  against  a  prior  assignee  of  a 
one-half  interest  in  the  buSet  by  the  bankrupt 
for  the  term  of  the  lease,  plaintiff  was  not  enti- 
tled to  recover  possession  as  against  a  subse- 
quent transferee  of  the  bankrupt's  remaining 
interest  in  the  buffet,  though  such  latter  trans- 
fer did  not  give  the  transferee  a  right  ot  pos- 
session of  the  realty. 

In  Bank.  Appeal  from  Superlw  Ck>virt, 
Mariposa  County;   J.  J.  Trabucco,  Judge. 

Action  by  J.  T.  Lamb,  as  trustee  in  bank- 
ruptcy of  J.  B.  .Corcoran,  against  F.  E.  Hall 
and  others.  A  Judgment  was  rendered  in  fa- 
vor of  plaintiff  against  defendant  Hall  for 
possession  of  the  premises  In  question,  and 
in  favor  of  defendants  Adair  for  costs;  where- 
upon plaintiff  and  Hall  moved  for  new  trials 
of  the  issues  found  against  them,  and,  both 
motions  being  denied,  plaintiff  appeals  from 
the  Judgment  in  favor  of  defendants  Adair 
and  from  the  order  denying  his  motion  for  a 
new  trial,  and  defendant  Hall  appeals  from 
the  Judgment  against  him  and  from  the  order 
denying  his  motion  for  a  new  trial.  AfiSrm- 
ed  on  plaintiff's  appeal,  and  reversed  on  de- 
fendant's appeal. 

John  A.  Wall,  for  appellant.  Congdon  & 
Congdon  and  3.  A.  Adair,  for  respondent. 

BEATTY,  C.  J.    These  are  two  appeals  in 
the  same  action  upon  separate,  and  in  some 
particulars  different,  recorda,  but  they  have 
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been  argued,  and  may  be  conTcnlently  con- 
sidered, together.  The  litigation  arises  out 
of  the  same  transactions  partially  detailed 
in  the  opinion  Just  filed  in  the  case  of  Lamb, 
Trustee,  etc.,  v.  Hall  (S.  F.  3,927)  81  Pac.  286. 
That  was  an  action  to  set  aside  a  bill  of 
sale  of  certain  personal  property  described 
as  "the  Corcoran  House  Bar,  liquors  and  fix- 
tures," on  the  ground  that  it  was  a  fraudu- 
lent attempt  on  the  part  of  an  insolvent  debt- 
or to  give  an  undue  preference  to  one  of  his 
creditors.  This  is  an  action  against  the  oc- 
cupants of  the  premises  where  the  saloon 
business  is  conducted  to  recover  possession 
of  property  described  In  the  complaint  as 
"the  saloon  premises  (including  the  card- 
rooms  and  storerooms)  known  as  the  Cor- 
coran House  Bar  or  saloon,"  etc.  The  de- 
fendant Hall  resists  the  claim  of  the  plaintiff 
to  the  right  of  possession  upon  the  ground 
that  it  was  lawfully  transferred  to  him  by 
the  bin  of  sale  of  December  12,  1902,  and  the 
defendants  Adair  claim  a  transfer  of  the 
right  of  possession  to  them  by  other  instru- 
ments in  writing  evidencing  a  sale  of  a  half 
interest  in  the  saloon  business  and  an  agree- 
ipent  of  partnership  for  a  definite  term.  In 
the  action  against  Hall  for  an  accounting  of 
the  personal  property  described  in  the  bill  of 
sale  (S.  F.  8,927;  81  Pac.  286),  the  question 
whether  that  instrument  would,  if  bona  fide, 
have  transferred  any  right  of  possession  In 
the  saloon  premises  did  not  arise,  the  case 
turning  hot  upon  its  construction,  but  upon 
Its  validity  for  any  purpose.  In  this  case 
the  bona  fides  of  that  transaction  is  not 
questioned,  but  the  theory  of  the  complaint 
as  against  all  the  defendants  is  that  the  va- 
rious bill  of  sale  and  agreements  upon  which 
their  respective  claims  to  the  (wssesslon  of 
the  premises  are  founded  could  have  no  ef- 
fect, conceding  their  perfect  validity,  except 
to  transfer  the  personal  property  in  the  bar. 
that  the  defendants  were  mere  tenants  at 
will  of  the  saloon  preiplses,  and  that  the 
plaintiff  by  giving  them  a  proper  notice  to 
quit  after  his  appointment  as  trustee  in  the 
matter  of  Corcoran's  bankruptcy  became  en- 
titled to  the  possession  before  the  commence- 
ment of  the  action. 

The  cause  was  tried  in  the  superior  court 
without  a  Jury,  and  upon  very  full  findings 
of  fact  a  judgment  was  rendered  In  favor  of 
the  plaintiff  against  the  defendant  Hall  for 
PQSsession  of  the  premises,  and  In  favor  of 
the  defendants  Adair  for  their  costs  of  suit. 
The  plaintiff  moved  for  a  new  trial  of  the 
issues  found  against  him,  and  Hall  moved 
for  a  new  trial  of  the  issues  as  to  which  of 
the  findings  ,were  adverse  to  him.  Both  mo- 
tions were  denied,  and  plaintiff  appeals  from 
the  Judgment  against  him  and  .the  order  de- 
nying his  hiotlon  for  a  new  trial  (No.  3,907), 
while  defendant  Hall  appeals  from  the  judg- 
ment against  him  and  from  the  order  deny- 
ing his  motion  for  a  new  trial  (No.  3,963). 

All  questions  of  any  real  imi>ortance  lif-^ 
yolved  in  both  appeals  may  be  disposed  of 
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in  considering  plalntUTs  appeal  from  the  or- 
der denying  bis  motion  for  a  new  trial  of 
the  issues  found  in  favor  of  the  Adairs.  Up- 
on these  issues  there  was  a  general  finding 
to  the  effect  that  they,  as  sublessees  of  Cor- 
coran or  as  assignees  of  his  term,  were  law- 
fully in  possession  of  a  portion  of  the  prem- 
ises for  the  full  period  of  the  original  demise 
to  him.  This  general  finding  was  abased  upon 
more  specific  findings  to  which  it  refers,  and 
is  ratlier  a  conclusion  of  law  than  a  finding 
of  fact.  As  such  it  might,  perhaps,  be  more 
properly  reviewable  on  the  appeal  from  the 
Judgment  than  on  the  appeal  from  the  order; 
but  it  has  been  treated  in  the  argument  as  a 
matter  pertaining  to  the  appeal  from  the  or- 
der, and  as  the  question  is  of  no  practical 
consequence  in  this  case  we  proceed  on  that 
■    assumption. 

There  is  no  conflict  in  the  evidence  as  to 
the  probative  facts  specially  found,  and  all 
that  are  material  may  be  stated  as  follows: 
In  September,  1901,  the  Mariposa  Commer- 
cial &  Mining  Company  leased  to  J.  H.  Cor- 
coran for  a  term  of  ten  years  a  certain  lot 
in  the  town  of  Princeton  (P.  O.  name  Mt 
Bullion),  Mariposa  county,  with  covenants 
on  the  part  of  Corcoran  to  pay  a  r'ent  of  $60 
per  annum,  to  erect  prior  to  April,  1902,  n 
hotel  with  at  least  40  rooms,  and  to  conduct 
and  maintain  it  as  a  decent  and  orderly 
hotel;  he  to  have  privilege  of  purchase  dur- 
ing the  term  or  of  removing  his  improve- 
ments at  the  end  thereof.  In. pursuance  of 
this  lease  Corcoran  took  possession  of  the 
premises,  and  erected,  and  In  January,  1902, 
opened,  the  hotel.  What  is  known  as  the 
saloon  premises  consisted  of  a  barroom,  card- 
rooms,  and  storeroom  on  the  first  floor  of  the 
hotel,  all  of  which  were  used  in  the  conduct 
of  the  bar  or  saloon  business.  April  6,  1902. 
be  executed  in  writing  an  agreement,  recit- 
ing that  it  had  been  entered  into  January 
8,  1902,  as  follows:  "That  the  said  party  of 
the  first  part  for  and  in  consideration  of  the 
sum  of  fifteen  hundred  dollars  lawful  money 
of  the  United  States  to  him  paid,  does  hereby 
sell  to  the  aforesaid  J.  A  Adair  an  undivided 
one-third  Interest  in  and  to. the  saloon  busi- 
ness to  be  henceforth  conducted  and  carried 
on  in  the  town  or  Mt.  Bullion  at  the  hotel 
there  erected  and  conducted  by  the  party  of 
the  first  part  hereto  for  the  period  of  ten 
years  from  the  first  day  of  January,  1902. 
The  said  party  of  the  second  part  to  share 
one-third  of  the  profits,  if  any  there  be,  from 
said  business,  and  to  bear  one-third  of  the 
expense  of  conducting  said  saloon  business, 
also  to  be  responsible  for  one-third  of  the 
liquors  and  cigars  to  be  purchased  for  said 
business  during  the  existence  of  this  con- 
tract. It  is  also  understood  and  agreed  to 
by  the  parties  to  these  presents  that  if  the 
party  of  the  first  part  sells  or  disposes  of 
his  interest  in  and  to  the  hotel  known  as  the 
Corcoran  House,  in  the  town  of  Mt.  Bullion, 
county  of  Mariposa,  state  of  California,  in 
which  said  saloon  business  is  to  be  conducted 


'that  the  party  of  the  second  part  is  to  re- 
ceive for  his  interest  such  proportion  of  the 
purchase  price  that  is  received  for  said  prop- 
erty as  may  be  agi-eed  on  by  the  parties  here- 
to, or  if  not  agreed  upon  to  be  settled  by 
three  disinterested  parties,  one  tp  be  selected 
by  each  of  the  parties  hereto,  these  two  to 
select  a  third  party,  their  decision  to  be  bind- 
ing upon  both  parties." 

In  October,  1902,  J.  A.  Adair  assigned  to 
his  brother,  C.  F.  Adair,  all  his  interest  un- 
der this  agreement.  A  few  days  previous  to 
this  assignment  Corcoran  had  made  and  de- 
livei-ed  to  C.  F.  Adair  the  following  agree- 
ment: "Know  all  men  by  these  presents: 
That  J.  H.  Corcoran  of  Mariposa  county, 
state  of  California,  the  party  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  one 
thousand  dollars,  gold  coin  of  the  United 
States  of  America  to  him  In  hand  paid  by 
O.  F.  Adair  of  Mariposa  county,  state  of  Cali- 
fornia, the  party  of  the  second  part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  does 
by  these  presents,  grant,  bargain,  sell  and 
convey,  unto  the  said  party  of  the  second 
part,  his  executors,  administrators  and  as- 
signs, one  undivided  one-sixth  interest  in  and 
to  the  saloon  business  now  being  conducted 
In  the  Corcoran  House  in  the  town  of  Mt 
Bullion,  county  of  Mariposa,  state  of  Cali- 
fornia, together  with  a  one  undivided  one- 
half  Interest  in  and  to  the  saloon  fixtures  and 
furniture  Including  chairs,  mirror,  cash  reg- 
ister, clock,  bar,  back  bar,  glasses,  bottles, 
and  all  and  everything  used  in  connection 
with  the  saloon,  also  a  one-half  interest  In 
and  to  the  two  slot  machines,  together  with 
the  use  of  the  barroom,  cardroom  and  store- 
rooms now  in  use  in  connection  with  said 
saloon,  said  interest  in  said  business  to  con- 
tinue for  the  balance  of  the  period  now  cov- 
ered by  the  lease  to  the  party  of  the  first  part 
from  the  Mariposa  C.  &  M.  Co.  To  have  and 
to  hold  the  same  to  the  said  party  of  the 
second  part,  his  executors,  administrators 
and  assigns  forever.  And  I  do,  for  my  heirs, 
executors,  administrators  covenant  and  agree 
with  the  said  party  of  the  second  part,  ex- 
ecutors administrators  and  assigns  to  war- 
rant and  defend  the  sale  of  the  said  property, 
goods,  chattels  hereby  made  unto  the  said 
party  of  the  second  part,  his  executors,  ad- 
ministrators, and  assigns,  against  all  and 
every  person  and  persons'  whomsoever  law- 
fully claiming  or  to  claim  the  same." 

Subsequently  C.  F.  Adair  assigned  all  his 
interest  to  J.  A.  Adair.  It  is  not  found  when 
the  Adairs  went  Into  possession  under  these 
agreements,  but  It  appears  from  the  uncon- 
tradicted testimony  of  J.  A.  Adair  that  he 
had  been  In  possession  ever  since  February 
11,  1003,  the  date  of  his  brother's  reassign- 
ment to  him.  Meantime,  on  December  12, 
1902,  Corcoran  had  executed  and  delivered 
to  defendant  Hall  the  following  bill  of  sale: 
"Mt  Bullion,  Dec.  12,  1902.  This  is  to  cer- 
tify that  I  have  this  day  sold  and  transferred 
to  F.  K.  Hall  all  my  right,  title  and  interest 
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in  and  to  the  Corcoran  House,  bar,  llqnors 
and  fixtures  for  and  in  consideration  of  $1,- 
OOO.  J.  H.  Corcoran.  Witness.  Geo.  Schlu- 
sen" — And  Hail  liad  gone  into  possession  of 
tlie  premises  a  day  or  two  later.  April  6, 
1903,  Willie  Hail  and  C.  F.  Adair  were  joint- 
ly in  possession  of  the  premises,  plaintiff 
served  them  with  notice  to  quit  and  deliver 
possession  to  him  at  the  end  of  30  days,  and 
upon  their  refusal  commenced  this  action. 
The  question  upon  plainttfT's  appeal  is  wheth- 
er upon  these  facts  the  defendants  Adair 
were  rightfully  in  possession  of  the  demand- 
ed premises  when  the  action  was  commenced. 

There  Is  no  question  in  this  case  as  to  the 
regularity  and  good  faith  of  the  various  deal- 
ings between  Corcoran  and  the  defendants, 
and  80  far  as  the  Adairs  are  concerned  there 
has  never  been  any  suggestion  of  fraud  or 
unfairness  on  their  part  In  any  of  the  pro- 
ceedings above  detailed.  The  plaintiff,  there- 
fore, as  representative  of  Corcoran's  credit- 
ors, has  no  right,  as  against  the  defendants 
or  either  of  them,  except  such  as  Corcoran 
might  have  transferred  to  him  by  a  volun- 
tary assignment  He  stands  in  Corcoran's 
shoes,  and  can  recover  only  what  Corcoran 
himself  could  have  Justly  claimed  to  recover 
from  the  defendants  If  he  bad  never  become 
bankrupt  or  insolvent,  and  we  think  that 
upon  a  bare  statement  of  the  case  it  is  too 
plain  for  argument  that,  afte;r  his  agreement 
with  the  Adairs,  Corcoran  could  not  have 
turned  C  F.  Adabr  out  of  possession  of  the 
saloon  premises  at  any  time  prior  to  Decem- 
ber 12,  1002,  when  he  transferred  his  remaip- 
ing  Interest  In  the  saloon  to  Hall,  because 
up  to  that  time  O.  F.  Adair  was  by  virtue 
of  their  agreement  his  equal  partner  in  the 
business,  and  the  right  to  occupy  the  prem- 
ises for  the  purposes  of  the  business  during 
the  remainder  of  his  term  was,  by  virtue  of 
the  same  agreement,  a  partnership  asset 
After  his  bill  of  sale  to  Hall,  and  the  conse- 
quent dissolution  of  the  partnership,  he  bad 
no  longer  even  a  joint  right  of  occupancy  of 
the  premises.  That  right  vested  exclusively 
In  C.  F.  Adair  for  the  purpose  of  closing  the 
partnership  business  and  paying  over  his 
share  of  the  surplus  to  Hall,  or  he  could,  as 
he  did,  accept  Hall  as  a  partner  in  place  of 
Corcoran,  retaining  the  use  of  the  saloon  as 
an  asset  of  the  new  fli-m.  -' 

It  is  not  necessary  to  determine  the  true 
construction  and  effect  of  the  original  agree- 
ment of  April,  1902,  between  Corcwan  and 
J.  A.  Adair.  It  was  assigned  the  fpliowing 
October  to  C.  F.  Adair,  and  coupled  with  his 
separate  agreement  with  Corcoran,  entered 
Into  about  (he  same  time,  constituted  him  an 
equal  partner  of  Corcoran  in  the  saloon  busi- 
ness for  the  full  term  of  his  lease,  and  trans- 
ferred to  the  firm  and  its  successors  the  right 
to  the  excinsive  use  of  the  bar,  cardrooms, 
and  storerooms  for  and  during  the  same 
term.  The  contention  of  the  appellant  that 
the  agreement  of  October,  1902,  between  Cor- 
coran and  C.  F.  Adair  is  invalid  as  a  sublease 


or  assignment  because  of  failure  to  comply 
with  the  statute  of  frauds  cannot  be  sustain- 
ed. The  writing  contains  everything  essen- 
tial to  a  transfer  of  the  saloon  premises  to 
the  partnership  for  the  remainder  of  Cor- 
coran's term,  at  least  as  between  Corcoran 
and  his  assigns  and  the  partnership  and  its 
successors. 

The  fact  that  the  lease  from  the  Mining 
Company  to  Corcoran  was  listed  as,  and  in 
fact  was,  an  'asset  which  passed  to  his  true- 
tee  in  bankniptcy  does  not  affect  this  conclu- 
sion. His  lease  of  the  lot  and  hotel  was  a 
valuable  asset  qualified  though  It  was  by 
the  right  which  he  had  sold'  to  otitiers  for  a 
valuable  consideration  to  occupy  a  portion 
of  the  premises  during  his  entire  term  for 
the  purpose  of  conducting  the  saloon  busi- 
ness. 

The  plaintiff  seems  to  rely,  as  an  argument 
against  the  finding  in  favor  of  the  Adairs,  up- 
on the  fact  that  he,  as  Corcoran's  assignee, 
Is  compelled  to  pay  the  annual  rent  reserved 
to  the  lessor  of  the  hotel  premises,  while  they 
have  the  use  of  the  bar  rent  free.  There  is 
nothing  incongruous  In  this.  They  paid  In 
the  beginning  a  lump  sum  for  the  use  of  the 
bar  during  Corcoran's  term,  and  It  became 
his  duty  to  perform  all  the  covenants  of  his 
lease  necessa^  for  their  protection  In  the 
enjoyment  of  the  right  which  he  had  trans- 
ferred to  them  for  an  adequate  considera- 
tion. 

There  is  no  error  In  the  judgment  In  favor 
of  the  Adairs,  and  none  in  the  order  deny- 
ing plaintiff's  motion  for  a  new  trial. 

"What  has  been  said  in  regard  to  the  plain- 
tiff's appeal  leaves  but  little  to  be  added  ^  in 
disposing  of  the  appeal  of  the  defendant  Hail. 
It  Is  necessary  in  the  first  place,  however, 
to  consider  briefly  the  motion  of  plaintiff  to 
dismiss  Hall's  appeal  on  the  ground  that  nei- 
ther his  notice  of  motion  for  new  trial  or  of 
appeal  was  served  on  the  Adairs  or  either 
of  them.  Such  service  was  not  necessary. 
The  change  in  the  findings  and  the  modifica- 
tions of  the  judgment  which  Hall  sought  by 
his  motion  and  asks  on  this  appeal  can  be 
granted  without  any  adverse  effect  upon  the 
Adairs.  The  reversal  of  the  judgment  will 
not  prevent  their  recovery  of  costs,  and  the 
award  of  a  new  trial  of  the  issues  found  ad- 
versely to  Hall  will  leave  the  findings  in  fa- 
vor of  the  Adairs  in  full  force  as  well  as  that 
portion  of  the  judgment  which  is  based  upon 
them. 

Coming  to  the.  merits  of  the  appeal,  we 
think  the  court  erred  In  denying  a  new  trial. 
The  finding  or  conclusion  that  the  plaintiff 
had  the  right  of  possession  as  against  Hall 
seems  to  have  been  based  solely  upon  the 
view  that  the  bill  of  sale  of  December  12, 
1902,  from  Corcoran  to  "Hall,  transferred  no 
right  of  possession  of  the  realty.  This  may  be 
so,  but  It  is  not  conclusive  of  the  right  to 
the  possession.  In  this  action  the  plaintiff 
cannot  recover  on  the  weakness  of  the  de- 
fendant's title;  he  mustjj 
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self.  Tbe  right  of  possession  of  tbe  demand- 
ed premises  was  in  tbe  firm  or  partnerslilp 
of  Corcoran  and  C.  P.  Adatr,  and  when  Cor- 
coran sold  his  interest  in  the  partnership  as- 
sets he  ceased  to  be  a  member  of  the  firm, 
and-  If  no  right  of  possession  passed  to  Hall 
It  vested  exclusively  in  Adair,  who,  as  the 
evidence  clearly  shows,  had  accepted  Hall  as 
a  partner  before  the  notice  to  quit  was  serv- 
ed. The  new  firm  succeeded  to  all  the  rights 
of  tbe  former  partnership,  and  as  a  member 
of  the  firm  Hall's  possession  was  lawful. 

The  portion  of  the  Judgment  and  the  or- 
der from  which  plaintiff  has  appealed  are  af- 
firmed. The  portion  of  the  Judgment  and  the 
order  from  which  defendant  Hail  has  appeal- 
ed are  reversed,  and  the  cause  remanded. 

We  concur:  VAN  DYKE,  J.;  SHAW,  J.; 
ANGELLOTTI,  X;  LORIGAN,  J.;  HEN- 
SHAW,  J. 


(147  Cal.  ti)    ' 

SAMPSON  et  al.  y.  HUGHES  et  al.    (S.  P. 
3,241.)» 

(Supreme  Court  of  California.    May  29,  1903.) 

1.  Settinq  Out  Pibe — Negugence — Stato- 

TORY    PBOVISIONS    —    ACTIONS— PLEAOING— 

Pboo*'— Judgment.  , 

Under  Pol.  Code,  8  3344,  providing  that  a 
person  negligently  setting  fire  to  his  own  woods, 
or  negligently  suffering  any  fire  to  extend  be- 
yond Ilia  own  land,  is  liable  in  treble  damages  to 
the  party  injured,  where  a  complaint  alleges 
that  defendants  negligently  set  fire  to  woods  on 
their  land,  and  also  that  they  negligently  per- 
mitted the  fire  to  extend  onto  plaintiffs'  land, 
proof  of  either  allegation  will  support  a  judg- 
ment. 

[Ed.  Note. — ^E'or  cases  in  point,  see  vol.  23,' 
Cent.  Dig.  Fires,  {  5;  vol.  37,  Cent  Dig.  Neg- 
ligence, §  28.] 

2.  Same.         i 

Where  the  conditions  as  to  combustible 
materials  on  the  land  and  the  season  o£  the  year 
are  such  that  setting  out  fire  would  be  intrin- 
sically dangerous,  setting  out  fire  would  be  neg- 
ligence, and,  if  the  proximate  cause  of  damage, 
would  render  the  party  setting  it  out  liable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Fires,  {  6;  vol.  37,  Cent.  Dig.  Neg- 
ligence, §  2&] 

3.  Same— Instructions— Ebkor. 

An  instruction  that,  if  defendants  used 
ordinary  care  to  prevent  the  fire  from  extend- 
ing to  plaintiffs'  land,  defendants  were  not  lia- 
ble, was  erroneous,  as  entirely  ignoring  the 
averment  that  defendants  negligently  set  out 
tbe  fire. 

[Ed.  Note. — For  cases  in  iwint,  see  vol.  23, 
Cent.  Dig.  Fires,  {  D;  vol.  3t,  Cent.  Dig.  Neg- 
ligence, §  28.] 

4.  Saue. 

Instructions  that  defendants  were  not 
bound  to  prove  that  they  did  not  set  out  the 
fire  complained  of,  nor  to  prove  who,  if  any 
one,  set  it  out,  but  that  plaintiffs  were  bound 
to  prove  by  a  preponderance  of  evidence  that 
defendants  set  it  out,  were  erroneous,  as  con- 
veying the  impression  that  plaintiffs  could  not 
recover  unless  they  proved  that  defendants  set 
out  the  fire,  and  set  it  out  negligently. 

'Rehearing  denied  June  2S,  1906. 


6.  Same— Witnesses  —  Conclusions— Ques- 
tions FOB  Jury. 

It  was  error  to  overrule  plaintiffs'  objec- 
tion to  the  question  asked  one  of  defendants  as 
to  whether  or  not  on  a  certain  date,  or  at  any 
time  thereafter,  he  wilifully,  negligently,  or 
carelessly  failed  to  watch  and  look  after  the 
fire  complained  of;  the  question  being  for  the 
jury  to  determine. 

6.  Same— Evidence— ADMissiBiLiTr. 

It  was  error  to  permit  a  witness  to  testify 
that  he  had  no  desire  to  allow  fire  to  extend 
from  his  land  to  that  of  plaintiffs. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §  440.]   . 

7.  Discrediting  Witness. 

One  of  defendant's  witnesses  having  testi- 
fied that,  on  the  day  the  fire  was  alleged  to  tiave 
been  set,  he  and  his  brother  set  fire  to  a  rat's 
nest  on  defendants'  land,  and  the  fire  es- 
caped their  control,  and  tiiat,  to  avoid  being 
seen,  they  returned  home  by  a  certain  route,  it 
was  error  to  exclude  evidence  offered  by  plain- 
tiffs that  the  route  was  so  covered  with  brush 
and  debris  as  to  be  impassable. 

8.  Appeal— Reversible  Error. 

Where  a  witness  has  stated  in  detail  facts 
on  which  he  rests  his  conclusion,  a  case  wUl 
not  always  be  reversed  because  of  permitting 
him  to  state  such  conclusion. 

[lild.  Note. — For  cases  In  point,  see  vol.  20, 
Gent.  Dig.  Evidence,  {  2292.] 

Department  2.  Appeal  from  Superior 
Court,  San  Mateo  County;  Geo.  H.  Buck, 
Judge. 

Action  by  D.  W.  Sampson  and  another 
against  William  Hughes  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed. 

Geo.  0.  Ross,  for  appellants.  Edw.  F. 
Kitzpatrlck,  tor  respondents. 

McPARLAND,  J.  This  action  was  brought 
nnder  section  3344  of  the  Political  Code, 
which  Is  as  follows:  "Every  person  negli- 
gently setting  fire  to  his  own  woods,  or  neg- 
ligently suffering  any  fire  to  extend  beyond 
his  own  land,  is  liable  in  treble  damages 
to  the  party  Injured."  At  the  time  men- 
tioned in  the  complaint,  plaintiffs  were  the 
owners  of  a  certain  tract  of  timber  land, 
upon  which  they  had  a  shingle  mill  and  con- 
siderable personal  property,  and  defendants 
were  the  owners  of  another  tract  of  timber 
land,  adjoining  that  of  plaintiffs.  It  is  aver- 
red in  the  complaint  that  on  or  about  Sep- 
tember 12,  1900,  defendants  negligently,  etc., 
kindled  and  set  out  Are  in  the  woods  on  their 
said  land,  and  that  said  fire  was  permitted 
by  defendants  to  continuously  remain  and 
bum  on  the  said  land  until  the  21st  day  of 
said  September,  on  which  last-named  day 
the  defendants  negligently  omitted  to  watch 
and  guard  the  fire  so  as  to  prevent  it  from 
spreading  across  their  land  to  the  lands  of 
plaintiffs,  and  negligently  suffered  it  to  ex- 
tend onto  plaintiffs'  land,  and  that  it  did  so 
extend,  and  burned  up  and  destro.ved  a  large 
amount  of  plaintiffs'  property  on  their  land, 
to  their  great  damage,  etc.  These  averments 
were  denied  in  the  answer,  and  upon  the  trial 
the  Jury  returned  a  verdict  for  defendants. 
Digitized  by  VjW*^V  IV^ 
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and  jadgment  foi^  them  was  entered  accord- 
ingly. From  this  Judgment,  and  from  an 
order  denying  their  motion  for  a  new  trial, 
plaintiffs  appeal. 

Appellants  rely  for  reyersal  on  certain  al- 
leged errors  committed  in  mlln^s  upon  the 
admissibility  of  evidence,  and  In  giving  and 
refusing  instructions  to  the  Jury.  The  rul- 
ings as  to  the  admissibility  of  evidence  are 
perhaps  not  very  important,  and  some  of 
them  will  be  noticed  hereafter.  The  controll- 
ing questions  in  the  case  arise  out  of  rulings 
as  to  instmctions. 

Whether  or  not  there  was  any  material 
and  prejudicial  error  committed  in  the  mat- 
ter of  giving  and  refusing  instructions  de- 
pends on  the  question  whether  plaintiffs,  to 
order  to  recover,  were  bound  to  prove  both 
of  these  facts,  to  wit,  that  defendants  negli- 
gently set  fire  to  the  woods,  and  also  that 
they  negilgeDtly  allowed  the  fire  to  escape  and 
spread  onto  plaintiffs'  land,  or  whether  It 
was  sufficient  for  them  to  prove  one  of  those 
facts.  Appellants  contend  that  the  instruc- 
tions as  to  this  question  were  contradictory 
and  confusing;  that  those  given  at  the  re- 
quest of  appellants  are  correct,  and  those 
give^  at  the  request  of  respondents  are  er- 
roneous; and  that  therefore  the  Judgment  and 
order  must  be  reversed.  We  see  no  sufficient 
answer  to  this  .contention.  Respondents  ar- 
gue that  a  Judgment  will  not  be  reversed  for 
contradictory  instructions  where  those  favor- 
able to  the  appellant,  and  given  at  his  re- 
quest, are  erroneous— citing  Denni^n  t. 
Chapman,  105  Cal.  447,  39  Pac.  61,  and  other 
cases;  but,  admitting  such  to  be  the  rule,  it 
does  not  apply  here,  where  correct  instruc- 
tions given  at  appellants'  request  were  con- 
tradicted by  erroneous  instructions  given  at 
the  request  of  respondents.  The  court,  at 
plaintiffs'  request,  gave  these  two  instruc- 
tions (the  italics  are  ours): 

"(1)  The  plaintiffs  In  this  case  may  prove 
negligence  on  the  part  of  the  defendants 
both  in  setting  out  Are  and  in  suffering  It  to 
escape,  or  they  may  prove  negligence  in 
either.  In  other  words,  plaintiffs  may  prove 
negligence  in  the  act  of  setting  out  flre,  or 
negligence  in  omitting  to-  properly  control 
a  flre  burning  on  their .  premises  so  that  it 
escaped  therefrom;  and  therefore  the  court 
instructs  you  that  if  the  plaintiffs  have  prov- 
ed that  the  defendants  have  either  negli- 
gently set  out  flre  In  their  own  woods,  or 
negligently  suffered  any  flre  burtiing  on  their 
lands  to  extend  beyond  their  own  lands,  and 
the  plaintiffs  thereby  suffered  damage,  then 
the  defendants  are  liable  for  such  damages, 
and  plaintiffs  will  be  entitled  to  a  verdict 
in  their  favor  for  such  damage  as  you  may 
find  plaintiffs  have  suffered,  if  any. 

"(2)  The  court  instructs  you  that  if  you 
believe  from  the  evidence  in  this  case  that 
the  plaintiffs  suffered  Injury  by  any  negli- 
gent act  of  the  defendants  In  setting  out  flre, 
or  hy  any  negligent  omission  of  the  defend- 
ants in  suffering  any  flre  burning  on  their 


land  to  extend  beycmd  their  land,  then  the 
plaintiffs  are  entitled  to  a  verdict  for  dam- 
ages for  the  injury  so  suffered." 

These  instructions  are.  In  our  opinion,  cor- 
rect. Respondents  contend  that  because  it 
is  averred  In  the  complaint  that  the  respond- 
ents negligently  set  fire  to  the  woods,  and 
also  that  they  negligently  permitted  the  fire 
to  extend  onto  appellants'  land,  therefore 
appellants  were  bound  to  prove  both  those 
allegations.  We  do  not  thinly  that- this  con- 
tention Is  maintainable.  Perhaps  the  plead- 
ing would  have  been  in  better  form  if  set- 
ting out  flre  had  been  averred  in  one  count, 
and  negligently  allowing  fire  to  spread  in 
another  count;  but  both  facts  are  averred, 
and  proof  of  either  would  support  a  Judg- 
ment. If,  for  instance,  appellants  could  have 
proved  that  respondents  negligently  allowed 
the  fire  to  spread  from  their  land  to  the  land 
of  appellants,  by  which  appellants  were 
damaged,  they  would  have  been  entitled  to 
judgment  without  also  proving  the  other 
averment — that'  respondents  started  the  flre 
-^for  the  proof  of  this  last-named  averment 
would  then  have  been  unnecessary.  Where 
a  complaint  contains  averments  of  facts  suf- 
ficient to  constitute  a  cause  of  action,  plain- 
tiff is  entitled  to  Judgment  upon  proof  of  such 
facts,  although  he  may  have  averred  other 
facts  which  he  has  not  proved.  And  if  the 
damage  was  caused  by  a  fire  which  respond- 
ents negligently  set  out,  appellants  were  en- 
titled to  recover,  whether  or  not  respond- 
ents afterwards  used  care  in  trying  to  stop 
its  spread,  but  failed  to  prevent  the  mis- 
chief. 

But  the  court  afterwards  gave  instructions 
which  are  inconsistent  with  and  contradic- 
tory of  the  said  instructions  numbered  1  and 
2  given  at  appellants'  request,  and  which  are 
to  the  point  that  appellants,  in  order  to  re- 
cover, must  prove  that  respondents  negli- 
gently set  out  the  fire,  and  also  negligently 
failed  to  watch  and  guard  It,  Instructions 
numbered  4,  6,  and  7,  given  at  the  respond- 
ents' request,  ai;e  to  that  effect."  For  in- 
stance, said  instruction  numbered  7  is  as 
follows:  "I  instruct  you  that,  as  a  matter 
of  law,  the  mere  proof  of  the  setting  out  of 
the  fire  complained  of,  by  the  defendants, 
or  by  either  of  them,  in  their  own  woods 
(if  you  should  find  that  said  defendants,  or 
either  of  them,  did  in  fact  set  out  a  fire 
therein),  coupled  with  the  further  proof 
that  said  fire  so  set  out  (if  you  should  find 
that  the  fire  complained  of  was  set  out  b^ 
the  defendants,  or  by  either  of  them,  in 
their  own  woods),  did  in  fact  spread  to  the 
lands  of  plaintiffs,  to  plaintiffs'  damage,  as 
complained  of,  would  not  Justify  you,  under 
the  law,  in  rendering  a  verdict  in  favor  of 
the  plaintiffs  In  any  amount;  but,  before  yon 
can  find  a!  verdict  in  favor  of  the  plaintiffs 
in  any  amount,  you  must  also  find  that  the 
setting  out  of  such  fire  was  negligent,  and, 
further,  that  the  spreading  of  said  fire  to  the 
lands  of  plaintiffs  was  ^j^ji'^g^^  *?»«  WSiv^ 
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llgence  of  the  defendants,  or  of  either  of 
them,  In  failing  to  use  ordinary  care  and  pru- 
.  dence  In  watching,  guarding,  and  attending 
to  said  fire  In  order  to  prevent  It  from 
spreading  to  the  lands  of  plaintiffs."  And 
the  other  two  Instructions  are  substantially 
to  the  same  effect  as  number  7.  This  in- 
struction means  that  no  carelessness  of  re- 
spondents in  setting  out  fire  on  their  land 
would  make  them  liable,  although  the  fire 
thus  carelessly  set  spread  to  appellants'  land 
and  did  damage  there,  if,  after  such  fire 
had  been  by  them  carelessly  started,  they 
had  used  due  care,  and  made  all  reasonable, 
though  unavailing,  efforts  to  prevent  the  fire 
from  spreading  onto  plaintiffs'  land.  But 
this  is  not  the  law.  The  conditions  as  to 
combustible  materials  on  the  land,  the  sea- 
son of  the  year,  dryness,  the  topography  of 
the  couDftry,  prevailing  winds,  etc.,  may  be 
such  that  setting  out  fire  on  the  land  would 
be  Intrinsically  dangerous,  and  would  nat- 
urally result  In  a ,  combustion  thaf  would 
reach  adjoining  lands.  Under  such  circum- 
stances, setting  out  fire  would  be  a  highly 
negligent  act;  and,  if  it  became  the  approxi- 
mate cause  of  damages  to  adjoining  land, 
the  party  setting  out  the  fire  would  be  liable 
for  the  damage,  no  matter  how  strenuously 
he  afterwards  endeavored  to  prevent  its 
spread.  By  instruction  No.  8  given  at  re- 
spondents' request,  the  Jury  are  charged  that 
if  respondents  used  ordinary  care  and  skill 
to  prevent  the  fire  from  extending  to  de- 
fendants' land,  but  in  spite  of  such  care  it 
did  spread  to  such  land,  and  did  the  alleged 
damage,  respondents  are  not  liable.  This  in- 
struction Is  erroneous,  because  it  entirely 
Ignores  the  averment  that  respondents  neg- 
ligently set  out  the  fire.  Moreover,  there  are 
other  Instructions,  given  at  respondents'  re- 
quest, which  must  have  left  the  Impression 
on  the  Jury  that  appellants  could  not  recover 
unless  they  had  proved  that  respondents  had 
set  out  the  fire,  and  set  it  out  negligently. 
For  instance,  the  first  part  of  instruction 
No.  11  Is  as  follows:  "I  fiu^her  charge  you 
that  the  defendants  are  not  bound  to  prove 
to  you  that  they  did  not  set  out  the  fire 
complained  of,  nor  are  they  bound  to  prove 
who,  if  anybody,  did  set  out  said  fire,  but 
the  plaintiffs  are  bound  to  prove  to  you  by  a 
preponderance  of  evidence  that  the  defend- 
ants themselves,  or  one  of  them,  did  in  fact 
set  out  the  fire  complained  of" — and  the 
first  part  of  Instruction  No.  12  is  to  the  same 
effect;  and  although  the  latter  half  of  each 
of  said  instructions  may,  perhaps,  when 
closely  scrutinized,  somewhat  modify  the 
first  part,  still  the  Jury  would  naturally 
take  the  first  part  of  said  instruction  as 
stating  the  law.  For  these  reasons,  the 
Judgment  must  be  reversed.  There  are  no 
other  rulings  as  to  Instructions  which  call  for 
special  notice.  Upon  another  trial,  instruc- 
tions Xos.  1  and  2  asked  by  appellant  should 
be  given,  and  there  should  be  no  other  in- 
structions inconsistent  with  or  contradictory 


of  said  instructions  Nos.  1  and  2.  Appel- 
lants are  entitled  to  recover  if  they  show 
by  a  preponderance  of  evidence  either  that 
the  damage  was  caused  by  a  fire  which  re- 
spondents negligently  set  out  on  their  own 
land,  or  that  it  was  caused  by  a  fire  burning 
on  their  land,  no  matter  how  it  originated, 
which  respondents  negligently  permitted  to 
extend  onto  the  land  of  appellants. 

The  rulings  as  to  admissibility  of  evidence 
are  not  very  important,  and  we  are  not  pre- 
pared to  say  that  they  would  warrant  a  re- 
versal, even  if  erroneous.  We  think,  however, 
that  error  was  committed  In  at  least  three  of 
said  rulings.  It  was  error  to  overrule  an  ob- 
jection of  appellants  to  the  following  question 
asked  by  respondents  of  the  defendant 
Hughes  when  on  the  witness  stand:  "Did 
you  on  or  about  the  12th  day  of  September 
last,  or  at  any  time  subsequent  thereto  dur- 
ing that  month,  willfully,  negligently,  or 
carelessly,  or  willfully  or  negligently  or  care- 
lessly, fail  and  omit  to  watch,  guard,  at- 
tend, and  look  after  the  fire  which  has  been 
described  here?'  It  was  asking  the  witness 
to  decide  the  very  Issue  which  It  was  the 
province  of  the  Jury  to  determine.  Where  a 
witness  has  stated  in  detail  facts  upon  which 
he  rests  his  conclusion;  a  case  will  not  al- 
ways be  reversed  because  he"  has  been  al- 
lowed to  state  such  conclusion,,  for  his  opin- 
ion usually  has  little  weight  with  the  Jury; 
but,  under  the  law  of  evidence,  such  a  ques- 
tion is  erroneous,  and  should  not  be  permit- 
ted. It  was  also  erroneous  to  allow  said 
Hughes  to  testify  that  he  did  not  have  any 
wish  or  desire  to  allow  Are  to  extend  from 
his  land  to  that  of  appellants.  It  was  also 
error  to  refuse  to  allow  appellants  to  prove 
certain  facts  relating  to  the  testimony  of  re- 
spondents' witness  Charles  Wyman.  This 
witness  was  a  boy  about  13  years  old,  and  he 
testified  that  on  the  morning  of  said  Sep-- 
tember  12,  1900,  the  day  the  fire  Is  alleged 
to  have  been  started,  he  went  from  his  home, 
with  a  younger  brother,  about  6  o'clock  in 
the  morning,  in  search  of  a  cow.  He  de>. 
scribed  the  route  which  he  and  his  brother 
toolc  to  the  gulch  on  respondents'  land  where 
the  fire  started,  which  was  between  3^  and 
4  miles  from  his  home.  He  testified  that  ha 
and  his  brother  -set  fire  to  a  rat's  nest  in 
said  gulch;  that  they  tried  to  put  out  the 
fire,  and  could  not  do  so;  that,  not  wanting 
any  one  to  see  them,  they  went  home  by  a 
route  which  he  described,  finding  the  cow  on 
the  way,  and  driving  her  with  them,  and, 
after  going  home,  went  about  a  mile  further 
to  school,  and  reached  the  schoolhouse  be- 
fore school  opened.  According  to  this  story, 
he  must  have  traveled  at  least  about  eight 
miles.  The  appellants  offered  to  prove  that 
the  route  which  Wyman  said  he  took  after 
setting  the  fire  was  so  cpvered  with  brush 
and  debris  that  he  could  not  have  traveled  It 
This  offer  was  objected  to  as  immaterial  and 
not  in  rebuttal,  and  the  objection  was  sus- 
tained.    This   ruling  ,g>^^  |^K8g<<0)ig^w^e 
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evidence  evidently  tended  to  weaken  the  tes- 
timony of  the  boy,  and  should  have  been  al- 
lowed. 

We  see  no  other  points  calling  for  special 
notice.  There  must  be  a  reversal  for  errors 
in  Instructions  to  the  jury  as  above  noticed. 

The  Judgment  and  order  appealed  from 
are  reversed. 

We  concur:    LORIGAN,  J.;  HENSHAW,  J. 


(147  Cal.  57) 

KUSEL  V.  KUSEL.    (S.  F.  3,651.) 

(Supreme  Court  of  California.    May  27,  1905.> 

Separate     Majntenahce  —  Aixowancb     or 
Lu»tp  Sttm. 

Under  Civ.  Code,  8  137,  authoming  a  wife 
deserted  by  her  husband  to  sue  him  for  perma- 
nent support  and  maintenance,  and  declaring 
that  the  final  judgment  may  be  enforced  by  such 
orders  as  the  court,  in  its  discretion,  may  deem 
necessary,  and  they  may  be  varied,  altered,  or 
revoked  at  the  discretion  of  the  court,  and  sec- 
tion 140,  providing  that  the  court  may  require 
the  husband  to  give  security  for  makiog  any 
payments  required,  a  lump  sum,  instead  of  a 
periodical  allowance,  should  not  be  awarded,  at 
feast  in  the  absence  of  peculiar  circumstances. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  C.  B. 
Hebbard,  Judge. 

Action  by  Caroline  Kusel  against  Solomon 
A.  Kusel.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

Monroe  &  Cornwall  and  Truman  &  Oliver, 
for  appellant  Riordan  &  Lande,  for  re- 
spondent 

SHAW,  J.  '  The  defendant  appeals  from  a 
Judgment  in  favor  of  the  plaintiff.  The  ap- 
peal was  taken  within  60  days  after  the  ren- 
dition of  the  Judgment  and  the  evidence  is 
made  a  part  of  the  record  by  bill  of  excep- 
tions. 

The  plaintiff  Is  the  wife  of  the  defendant, 
and  the  action  is  brought  to  obtain  a  decree 
to  compel  the  defendant  to  maintain  her 
while  living  separate  and  apart  from  him. 
The  complaint,  which  was  filed  July  2,  1902, 
alleges  that  the  plaintiff  and  defendant  In- 
termarried on  February  6,  1896,  and  that  on 
June  30,  1902,  the  defendant  deserted  the 
plaintiff  and  refused  to  furnish  the  plaintiff 
any  support  or  maintenance,  he  having  the 
ability  so  to  do;  that  the  plaintiff  has  no  es- 
tate or  means;  and  that  the  defendant  Is  pos- 
sessed of  property  of  the  value  of  $30,000, 
consisting  chiefly  of  real  ^tate  In  San  Fran- 
cisco. The  answer- denies  the  desertion,  and 
avers  that  he  owns  no  property  of  any  kind. 
The  court  made  findings  to  the  effect  that 
the  defendant  deserted  the  plaintiff  on  the 
30th  of  June,  1902,  as  alleged,  and  continued 
to  live  separate  and  apart  from  her,  and  re- 
fused to  support  or  maintain  her;  that  she 
had  no  means  of  her  own;  that  the  defendant 
was  the  owner  of  the  real  estate  described  in 
the  complaint;  and  that  the  same  was  worth 


$30,000.  As  conclusions  of  law,  the  court 
declared  that  the  defendant  had  deserted 
the  plaintiff;  that  she  was  entitled  to  a  de- 
cree for  permanent  support  and  maintenance; 
that  under  .the  circumstances  surrounding 
the  case,  instead  of  ordering  defendant  to 
pay  a  certain  fixed  sum  monthly,  a  lump  sum 
should  be  awarded  to  her  for  her  support; 
that  she  was  entitled  to  have  a  decree  award- 
ing her  $10,000  as  the  total  and  final  amount 
to  be  paid  to  her  by  the  defendant  lor  her 
separate  support  and  maintenance;  and'  that 
the  same  should  be  declared  a  lien  upon  the 
real  estate.  Judgment  was  entered  in  pur- 
suance of  this  conclusion  awarding  plaintiff 
$10,000  for  her  support  and  maintenance, 
and  declaring  the  sum  a  Hen  upon  the  real 
property. 

We  think  the  court  erred  In  awarding 
plaintiff  the  sum  of  $10,000  for  her  support 
and  maintenance.  Instead  of  a  periodical  al- 
lowance. The  action  Is  maintained  tmder 
the  provision  of  section  137  of  the  Civil 
Code,  which  is  as  follows:  "When  the  hus- 
band wilfully  deserts  the  wife,  she  may, 
without  applying  for  a  divorce,  maintain  in 
the  superior  court  an  action  against  him 
for  permanent  support  and  maintenance  of 
herself  or  of  herself  and  children.  •  •  • 
The  final  Judgment  in  such  action  may  be  en- 
forced by  the  court  by  such  order  or  orders 
■  as  in  its  discretion  It  may  from  time  to  time 
deem  necessary,  and  puch  order  or  orders 
may  be  varied,  altered  or  revoked  at  the 
discretion  of  the  court."  Section  140  pro- 
vides: "The  court  may  require  the  husband 
to  give  reasonable  security  for  providing 
maintenance  or  making  any  payments  re- 
quired under  the  provisions  of  this  chapter, 
and  may  enforce  the  same  by  the  appoint- 
ment of  a  receiver,  or  by  any  other  remedy 
applicable  to  the  case."  It  will  be  observed 
that  there  Is  nothing  In  the  statutory  pro- 
visions above  quoted  expressly  authorizing 
the  court  In  suits  for  maintenance  to  divide  > 
the  property  of  the  husband,  or  to  give  to  the 
wife.  In  lieu  of  periodical  payments  for  her 
support,  a  gross  sum  out  of  the  husband's 
estate.  Originally  "alimony,"  In  Its  technical 
significance,  meant  an  allowance  of  money 
payable  In  periodical  Installments,  not  Ir 
gross.  "Alimony  Is  not  a  sum  of  money  nor 
a  specific  proportion  of  the  husband's  estate 
given  absolutely  to  the  wife,  but  It  is  a  con- 
tinuous allotment  of  sums,  payable  at  reg- 
ular Intervals,  for  her  support  from  year  to 
year."  1  Bouvier's  Diet  (Law.  Ed.)  131; 
P^ielan  v.  Phelan,  12  Fla.  456;  WalUnRsford 
v.  Wallingsford,  6  Har.  &  J.  (Md.)  488.  The 
same  rule  applies  in  actions  for  maintenance, 
or  in  the  similar  action  for  a  judicial  separa- 
*tlon  without  an  absolute  divorce.  The  case 
of  Wallingsford,  above  cited,  was  an  action 
for  maintenance  without  divorce.  Mr. 
Bishop  lays  down  the  rule  with  reference  to 
the  nature  of  alimony,  thus:  "When  he  is 
delinquent,  in  consideration  wliorcof  the  law 
gives  her  alimony,  it  Is  citotci^ gross  sum,  or 
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a  specific  part  of  the  husband's  estate  In 
specie,  but  It  Is  a  continuous  allotment  of 
sums,  payable  at  regular  periods,  for  her  sup- 
port from  year  to  year;  hence  the  court  can- 
not decree  to  the  wife,  as  alimony,  a  gross 
sum,  an  absolute  title  In  specific  property,  or 
a  sale  of  part  of  her  husband's  estate  for  her 
use."  2  Bishop,  Mar.  &  Dlv.  §§  834,  835.  It 
is  well  understood  that  alimony  In  gross  Is 
not  allowed  unless  It  Is  authorized  by  some 
statute,  2  Ency.  of  Law,  p.  129;  2  Blsh. 
supra.  The  following  authorities  are  all  suits 
for  maintenance  simply,  or  for  divorce,  a 
mensa  et  thoro,  and  they  fully  support  the 
rule  above  quoted:  Grain  v.  Cavana,  62  Barb. 
121;  Doole  v.  Doole,  144  Mass.  279,  10  N.  E. 
811:  Burr  v.  Burr,  10  Paige,  22;  Russell  ▼. 
Russell,  4  G.  Greene  (Iowa)  29,  61  Am.  Dec. 
112;  Lockrldge  v.  Lockridge,  3  Dana  (Ky.) 
28,  28  Am.  Dec.  52;  Magulre  v.  Maguire,  7 
Dana  (Ky.)  181;  Almond  v.  Almond,  4  Rand. 
662,  15  Am.  Dec.  781;  Murray  v.  Murray, 
84  Ala.  363,  4  South.  239.  It  is  clear  from 
these  authorities  that  in  the  absence  of  stat- 
utory authority  a  sum  in  gross  should  not 
be  allowed  in  suits  for  maintenance. 

The  provisions  of  the  Civil  Code  above 
quoted  should  not  be  construed  to  authorize 
such  an  allowance.  In  Robinson  v.  Robin- 
son, 79  Cal.  515,  21  Pac.  1095,  it  was  held 
that  the  language  of  section  139  of  the  Civil 
Code,  authorizing  the  court,  upon  the  grant- 
ing of  a  divorce  for  the  offense  of  the  hus- 
band, to  make  a  "suitable  allowance  to  the 
wife  during  her  life,  or  for  a  shorter  period," 
was  broad  enough  to  confer  the  power  in  a 
decree  of  divorce  to  give  the  wife  a  gross 
sum  instead  of  periodical  pa,rment8.  But 
that  section  does  not  apply  to  an  action  for 
maintenance,  and  the  opinion  in  that  case 
was  based  largely  upon  the  decisions  of 
other  states  ascribing  this  signification  to.  the 
words  "alimony"  or  "allowance,"  contained 
in  statutes  relating  to  the  authority  of  the 
-  court  to  provide  for  the  wife  upon  granting 
her  a  divorce.  In  several  of  the  same  states 
it  is  held  that  in  actions  for  maintenance  or 
for  judicial  separation  there  Is  no  authority 
for  a  sum  in  gross.  The  different  character 
of  the  action  not  only  authorizes,  but  re- 
quires, a  different  construction  of  the  pro- 
visions of  section  137  relating  to  main- 
tenance. The  action  does  not  contemplate  a 
divorce,  but,  on  the  contrary,  that  the  parties 
shall  continue  to  remain  as  they  were  before 
— husband  and  wife.  The  rights  of  the  wife 
in  the  remaining  property  of  the  husband  are 
not  destroyed  or  affected  in  the  least  by  the 
decree  or  Judgment  The  necessity  for  tlie 
separate  maintenance  may  terminate  at  any 
time  by  reconciliation  of  the  parties,  or  by 
the  death  of  one  of  them.  The  law  favorst 
the  reconciliation  of  the  parties,  and  it  should 
not  be  construed  so  as  to  afford  a  tempta- 


tion for  the  wife  to  press  an  action  for 
maintenance,  rather  than  to  seek  restoration 
to  her  marital  rights.  There  is  nothing  in 
the  statute  which  requires  us  to  depart  from 
the  prevailing  rule  that  the  right  to  alimony 
or  maintenance,  where  the  marriage  is  not 
dissolved,  contemplates  periodical  payments 
during  such  time  as  the  necessity  for  the 
maintenance  continued,  and  not  an  absolute 
allowance  out  of  the  estate. 

And  if  we  concede  that  it  is  a  matter  rest- 
ing in  the  sound  discretion  of  the  court, 
there  is  nothing  in  the  circumstances  of  this 
case  which  Jnstifies  the  order  made.  The 
husband's  estate  consisted  entirely  of  real 
property,  and  his  subsistence  was  derived 
from  the  rentals  therefrom.  It  is  not  claim- 
ed that  he  had  any  ready  money.  The  only 
means  by  which  he  could  pay  the  large  sum 
allowed  would  be  by  the  sale  of  the  whole 
or  a  large  part  of  his  estate.  The  effect  of 
such  a  decree  would  be  equivalent  to  an  or- 
der for  the  sale  of  his  property.  No  neces- 
sity is  shown  for  such  a  large  allowance. 
The  income  from  the  property  is  neither 
found  nor  proven,  but  it  is  not  claimed  that 
it  exceeds  $210  a  month,  out  of  which  must 
come  taxes.  Insurance,  repaira,  and  expenses. 
The  court  does  not  find  any  facts  indicating 
that  the  husband  could,  if  he  chose,  in  any 
manner  defeat  an  order  for  periodical  pay- 
ments. Under"  section  140,  above  quoted, 
there  was  ample  power  to  secure  the  pay- 
ment of  such  sums  by  making  the  same  a 
lien  or  charge  upon  the  real  property  which 
constituted  his  estate.  It  may  be  that  un- 
der some  circumstances  the  court  in  such  an 
action  would  be  justified  in  awarding  a  lump 
sum  of  a  small  portion  of  the  husband's  es- 
tate for  the  wife's  support  for  a  limited 
period.  As  to  this  we  need  express  no  opin- 
ion. It  was  an  abuse  of  discretion,  under 
the  circumstances  of  this  case,  to  award  the 
wife  the  equivalent  of  one-third  of  the  hus- 
band's estate,  Instead  of  a  periodical  pay- 
ment for  her  support 

The  findings  of  the  court  are  challenged 
by  specifications  that  they  are  unsupported 
,by  the  evidence.  We  do  not  think  that  it  is 
necessary,  in  view  of  the  fact  that  the  judg- 
ment must  be  reversed,  to  consider  these  al- 
leged errors.  It  may  be  proper  to  say  that 
the  evidence  strongly  indicates  bad  faith  on 
the  part  of  the  plaintiff,  but,  as  upon  an- 
other trial  it  may  be  different,  or  the  court 
may  take  a  different  view,  we  deem  it  un- 
necessary to  say  anything  further  on  the 
subject 

The  judgment  la  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:  Bli^VTTy,  0.  J.;  McFAR- 
LAND,  J.;  ANGELLOTTI,  J.;  VAN  DYKE, 
J.;  LOHIGAN,  J. 
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KUSEL  T.  KUSEIi.    (S.  F.  3,340.) 
(Supreme  Court  of  California.    May  27,  1905.) 

1.  Apfeai.  — Re VEBSAL  — Absence  of  Find- 

INQS. 

Judgment  for  defendant  in  an  action  for 
divorce  on  tlie  ground  of  desertion,  will  be  re- 
versed, in  the  absence  of  a  finding  on  the  issue 
of  desertion,  or  of  findings  inconsistent  with 
desertion,  or  showing  that  desertion  was  cured. 

2.  Dl VOBCE—  Desebtion— Retobn— FlNDINOS. 

A  finding  that,  long  prior  to  the  commence- 
ment of  the  action  for  divorce,  defendant  re- 
turned to  plaintiff,  is  not  a  findingthat  she  re- 
turned within  a  year  of  the  desertion,  so  aa  to 
cure  the  desertion,  under  Civ.  Code,  {  102. 

3.  Same— Seekinq  Condonation. 

Under  Civ.  Code,  {  102,  providing  that 
if  a  husband  or  wife  desert  the  other,  and,  be- 
fore expiration  of  the  statutory  period  required 
to  make  the  desertion  ground  for  divorc^,  re- 
turns and  offers  in  good  faith  to  fulfill  the  mar- 
riage contract,  and  solicits  condonation,  the 
desertion  is  cured,  a  finding  to  show  cure  of 
desertion  must  show  not  only  a  return,  but, 
in  connection  therewith,  the  seeliing  of  con- 
donation. 

4.  Same — Pendency  of  Action  eob  Divobce. 

If  the  pendency  of  an  action  by  a  wife  for 
divorce  will  prevent  her  separation  from  him 
constituting  desertion,  the  action  must  have 
been  begun  in  good  faith ;  and  there  is  no  pre- 
sumption that  she  acted  in  good  faith  where 
there  was  no  foundation  for  her  action. 

5.  Same— Pendency   of   Action   fob   Sepa- 
BATE  Maintenance. 

That  a  wife  is  maintaining  an  action 
against  her  husband  for  separate  maintenance 
will  not  prevent  her  absence  from  him  amount- 
ing to  desertion. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  F.  J. 
jMurasliy,  Judge. 

Action  by  Solomon  A.  Kasel  against  Caro- 
line Kusel.  Judgment  for  defendant.  Plain- 
tiff appeals.    Reversed. 

H.  H.  North,  Henry  B.  Monroe,  and  Tru- 
man &  Oliver,  for  appellant.  Rlordan  & 
Lande,  for  respondent. 

SHAW,  J.  This  Is  an  appeal  by  the  plain- 
tiff in  an  action  for  divorce  from  a  judgment 
In  favor  of  the  defendant.  The  evidence  is 
made  part  of  the  record  by  a  bill  of  excep- 
tions. The  cause  of  divorce  alleged  in  the 
complaint  la  desertion.  The  charge  Is  that 
the  defendant  on  December  8,  1896,  without 
cause,  deserted  and  abandoned  plaintiff, 
without  his  consent,  and  with  the  Intention 
to  desert  and  abandon  blm,  and  ever  since 
has  and  still  continues,  willfully  and  with- 
out cause,  to  desert  plaintiff  and  live  sep- 
arate and  apart  from  him  against  his  will. 
The  answer  denies  each  of  these  allegations, 
and,  for  an  affirmatlTe  defense,  alleges  that 
on  the  29th  of  May,  1899,  In  good  faith,  she 
went  to  the  plaintiff's  residence  and  offered 
to  return  tb  and  live  with  the  plaintiff,  and 
requested  that  plaintiff  receive  her  into  his 
home  as  his  wife  and  live  with  her  as  his 
wife,  and  that  the  plaintiff  refused  to  re- 
ceive her,  and  still  refuses  to  live  with  her 
or  give  her  any  support,  and  has  deserted 
hex. 


We  think  tjhe  Judgment  must  be  reversed 
by  reason  of  the  failure  to  find  upon  the 
Issues  thus  presented.  There  Is  no  finding 
at  all  upon  the  allegations  of  the  complaint 
with  respect  to  the  desertion.  Other  facts 
are  found  which  the  defendant  claims  ex- 
clude the  possibility  of  there  having  been  a 
desertion  of  the  plaintiff  by  the  defendant 
Findings  9  and  10  are  as  follows:  "(9)  That 
long  prior  to  the  coiqmencement  of  this  ac- 
tion, this  defendant  personally  and  in  good 
faith  returned  to  the  family  dwelling  place 
and  to  plaintiff,  and  offered  in  good  faith  to 
fulfill  the  marriage  contract,  and  to  live  and 
cohabit  with  plaintiff  as  husband  and  wife. 
(10)  That  plaintiff  refused  such  offer,  and 
such  refusal  was  and  is  unjustided."  It  is 
claimed  by  the  defendant  that  these  findings 
show  that  the  desertion  charged  In  the  com- 
plaint was  cured,  under  the  provision  of  sec- 
tion 102,  Civ.  Oode.  This  contention  cannot 
be  maintained.  That  section  is  as  follows: 
"If  one  party  deserts  the  other,  and  before 
the  expiration  of  the  statutory  period  ire- 
quired  to  make  the  desertion  a  cause  of  ac- 
tion of  divorce,  returns  apd  offers  in  good 
faith  to  fulfill  the  marriage  contract,  and 
solicits  condonation,  the  desertion  is  cured. 
If  the  other  party  refuse  such  offer  of  condo- 
nation, the  refusal  shall  be  deemed  and 
treated  as  desertion  by  such  party  from  the 
time  of  refusal."  The  findings  quoted  do  not 
come  within  the  provisions  of  this  section, 
for  two  reasons:  First  It  does  not  state 
that  the  defendant  solicited  condonation  in 
connection  with  her  return  and  offer  to  ful- 
fill the  marriage  contract.  The  section  quot- 
ed makes  this  an  essential  part  of  the  offer. 
Coi^dbnatlon  implies  something  more  than  a 
mere  resumption  of  marriage  relations.  By 
section  115,  Civ.  CJode,  it  is  declared  that 
"condonation  Is  the  conditional  forgiveness 
of  a  matrimonial  offense  constituting  a  cause 

i  of  divorce."  By  section  116  the  reconcilia- 
tion and  remission  of  the  offense  by  the  In- 
jured party  Is  made  necessary  to  condona- 
tion; and  by  section  117  It  Is  provided  that 
condonation  Implies  the  condition  subsequent; 

I  that  the  forgiving  party  must  be  treated 
with  conjugal  kindness.  It  does  not  appear 
that  the  defendant  acknowledged  any  fault, 
expressed  regret,  or  asked  forgiveness.  There 
is  nothing  in  the  findings  from  which  it  can 
be  assumed  or  implied  that  she  solicited  con- 
donation. Second.  The  finding  does  not  show 
that  the  offer  referred  to  was  made  before 
the  expiration  of  the  statutory  period  re- 
quired to  make  the  desertion  a  cause  of 
divorce.  Benkert  v.  Benkert  32  Cal.  467. 
The  allegation  is  that  the  desertion  took 
place  on  the  8th  of  December,  1896.  The 
claim  of  the  defendant  that  these  findings 
preclude  the  possibility  of  there  having  been 
an  effective  statutory  desertion  necessarily 
impUes  that  there  had  been  a  desertion,  but 
that  it  was  cured  by  reason  of  the  offer  to 
return.  The  statement  that  this  offer  to 
return   was   made  long  prior  to  the  co^-'*- 
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mencement  of  the  action  la  not  equivalent 
to  a  statement  that  it  was  made  within  one 
year  after  the  8th  of  December,  189C.  For 
the  purposes  of  this  questlan,  we  must  pre- 
sume that  to  have  been  the  date  of  the  act 
of  desertion.  These  findings  were  manifest- 
ly made  In  response  to  the  affirmative  de- 
fense of  the  answer,  which  avers  that  the 
offer  was  made  on  May  20,  1899.  This  action 
was  begun  July  1,  1890 — but  little  over  a 
mouth  after  the  time  at  Which  It  was  alleged 
the  offer  to  return  took  place.  There  Is  no 
evidence  of  any  offer  to  return,  except  at 
the  time  alleged,  and  the  Insufficiency  of  the 
evidence  to  show  any  other  offer  is  asserted 
by  a  specification  to  that  effect.  In  view  of 
these  circumstances,  we  cannot  assume,  in 
support  of  the  Judgment,  that  these  findings 
refer  to  an  offer  to  return  at  some  other  date 
than  that  alleged. 

Defendant  contends  further  that  the  facts 
stated  In  finding  8,  concerning  intermediate 
litigation  between  the  parties,  show  that 
there  was  no  desertion  by  the  defendant,  or 
that  if  she  did  commit  the  act  of  desertion 
by  leaving  him  on  December  8,  189C,  the 
subsequent  separation  did  not  maintain  for 
one  whole  year  the  character  of  a  statutory 
desertion.  Finding  8,  in  substance,  is  that 
the  defendant  on  December  8,  1896,  began 
a  suit  against  the  plaintiff  for  divorce  on 
the  ground  of  extreme  cruelty;  that  upon 
the  trial  of  said  action  a  judgment  of  non- 
suit was  entered  on  August  10,  1807;  that 
thereafter,  on  November  22,  1897,  she  began 
another  suit  against  him  for  maintenance; 
that  In  the  action  for  maintenance,  on 
March  13,  1808,  he  filed  a  cross-complaint 
asking  for  divorce;  that  this  action  was  tried 
on  March  6,  1899,  and  on  May  23,  1899,  Judg- 
ment was  ordered  therein  dismissing  his 
cross-compIalnt,  and  in  his  favor  on  the 
question  of  maintenance;  that  on  June  12, 
1890,  and  before  entry  of  Judgment,  she 
filed  a  supplemental  complaint  in  the  action 
for  maintenance,  and  on  July  1,  1800,  he 
withdrew  his  cross-complaint  In  that  action, 
and  on  the  same  day  began  the  present  ac- 
tion of  divorce.  The  finding  further  states 
that  there  had  been  no  extreme  cruelty  com- 
mitted on  the  defendant  by  this  plaintiff, 
nor  any  threats  of  bodily  harm  made  by  him 
against  hef,  nor  any  acts  on  his  part  from 
which  bodily  Injury  could  be  reasonably  ap- 
prehended by  her.  The  proposition  contend- 
ed for  by  the  defendant  Is  that  It  Is  not  de- 
sertion for  one  spouse  to  live  apart  from  the 
other  while  an  action  for  a  divorce  is  pend- 
ing between  them.  This  proiwsition  cannot 
be  sustained  in  the  broad  sense  in  which  It 
is  made.  It  may  be  admitted,  for  the  pur- 
poses of  the  case  only,  that  where  a  wife  In 
good  faith  begins  an  action  for  a  divorce 
against  the  husband,  and  immediately  sep- 
arates herself  from  him,  for  the  reason  that 
It  would  not  be  proi>er  for  her  to  live  with 
him  while  she  was  prosecuting  an  action  for 
divorce  against  him,  such  separation  will  not 


constitute  desertion,  within  the  meaning  of 
the  law,  although  In  fact  the  suit  was  un- 
founded. But  on  the  other  band,  it  will  not 
be  contended  that  a  wife  who  intends  to  de- 
sert her  husband  can,  with  that  intent,  leave 
his  residence  and  live  separate  from  him, 
and  at  the  same  time  destroy  the  effect  of 
the  desertion  by  immediately  beginning  an 
unfounded  action  for  divorce  against  htm. 
The  action  must  be  begun  in  good  faith  In 
order  to  have  the  effect  contended  for.  Un-' 
der  the  facts  found  in  this  case,  there  can 
be  no  presumption  that  the  wife  acted  in 
good  faith.  She  has  the  burden  of  proving 
that  fact.  The  court  expressly  finds  that 
there  was  no  foimdatlon  for  the  action;  that 
there  had  been  no  extreme  cruelty  inflicted 
by  him  upon  her.  As  we  Ijave  said,  in  the 
consideration  of  this  question  it  mnst  be  as- 
sumed that  she  left  his  house  as  alleged,  on 
December  6,  181H>.  The  contention  of  the 
defendant  is  that  the  particular  findings  we 
have  mentioned  are  necessarily  Inconsistent 
with  the  allegations  of  the  complaint  char- 
acterizing the  separation  as  desertion  by  the 
wife.  Where  the  particular  facts  found  are 
relied  upon  as  a  substitute  for  a  finding  upon 
thQ  ultimate  fact  alleged,  the  particular  facts 
must  be  inconsistent  with  the  fact  wlilch 
they  tend  to  negative,  and  every  particular 
fact  necessary  to  constitute  this  negation 
must  be  stated  in  the  finding.  We  cannot, 
under  the  particular  facts  found,  assume  that 
the  suit  of  the  defendant  against  the  plain- 
tiff for  divorce  on  the  day  she  left  him 
was  begun  In  good  faith.  The  finding  that 
no  such  cruelty  existed,  although  It  may  not 
exclude  the  possibility  of  the  suit  having 
been  begun  in  good  faith,  would  at  least 
destroy  any  presumption  to  that  effect  In 
the  absence  of  good  faith,  it  is  clear  that  the 
beginning  of  the  action  cannot  transform  a 
causeless  abandonment  of  the  marital  dom- 
icile into  an  Innocent  absence,  or  into  a 
separation  brought  about  through  the  fault 
of  the  husband.  The  subsequent  action  for 
maintenance  could  have  no  effect  whatever 
upon  the  running  of  the  statutory  period  of 
one  year  necessary  to  make  the  wife's  deser- 
tion a  cause  of  divorce.  It  implies  a  belief 
on  her  part  that  he  had  deserted  tier.  That 
being  the  case,  there  was  no  impropriety 
in  her  returning  to  him  and  offering  to  again 
live  with  him.  If  he  accepted  the  offer, 
there  would  be  no  necessity  for  the  suit.  If 
her  belief  was  a  mistaken  one,  and  she  was 
herself  the  deserting  party,  her  action  for 
maintenance  would  not  excuse  or  give  an 
innocent  character  to  her  continued  absence. 
These  findings  are  therefore  not  inconsistent 
with  the  allegation  that  she  deserted  the 
plaintiff  on  December  8,  1806.  "  The  record 
stands  with  no  finding  on  that  issue.  It  is 
well  settled  that,  where  the  court  fails  to  find 
upon  a  material  issue,  the  Judgment  Is  un- 
supported, and  will  be  reversed  upon  appeal. 
Speegle  v.  Leese,  51  Cal.  415;  Golson  v. 
Dunlap,  73  Cal.  16ipWizPiiei  576;    Levlston 
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V.  Ryan,  75  Cal.  294,  17  Pac.  239;  Connolly 
V.  Hlngley,  82  Cal.  643,  23  Pac.  273;  Mont- 
erey V.  Cushing,  83  Cal.  510,  23  Pac.  700. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:  BEATTY,  C.  J.;  McPAR- 
LAND,  J.;  ANGELLOTTI,  J.;  VANDYKE, 
J.;  LORIOAN,  J. 


(33  Colo.  484) 

WITTMAN  T.  PICKENS. 
(Sapreme  Court  of  Colorado.    June  5,  1905.) 

1.  Gifts   Inter   Vivos  —  Donation      Causa 

MOETIS— ESSENTIAI,    ELEMENTS— DeLIVEBT. 

An  essential  element,  applicable  alike  to  a 
gift  inter  vivos  or  a  donation  cansa  mortis,  is 
the  delivery  of  the  thing  given  or  the  subject  of 
the  donation  to  the  donee  or  to  his  use. 

2.  Same— Evidence  of  Delivery. 

Plaintiff's  intestate,  who  held  a  note  execut- 
ed by  his  mother  secured  by  mortgage,  on  the 
day  of  his  death  wrote  a  friend,  requesting  him 
to  return  the  note  to  the  mother,  and  to  ar- 
range to  have  the  mortgaRe  withdrawn  so  that 
the  property  would  he  dear.  Indorsed  on  the 
face  of  the  note  in  decedent's  handwriting  was 
the  word  "Paid,"  followed  by  his  signature  and 
the  date.  Immediately  after  writing  his  friend, 
decedent  suicided,  and  the  note  and  mortgage 
were  not  returned  to  the  mother  until  after  de- 
cedent's death.  Held,  that  actual  delivery  of 
the  note  and  mortgage  was  not  made  by  dece- 
dent to  his  friend. 

3.  Same  — Death   or  Donoe—Aoenct— Ter- 
mination. 

The  death  of  decedent  terminate<l  the  agen- 
cy, and  hence  the  return  of  the  papers  after 
decedent's  death  was  without  effect  as  against 
plaintiff. 

4.  Bills   and   Notes  —  Discharge— Release 
OF  Maker.' 

The  fact  that  a  payee  of  a  note  writes  on 
the  face  thereof  the  word  "Paid"  does  not,  with- 
out delivery  to  the  maker,  discharge  the  note, 
and  release  the  maker  from  liability  thereon. 

Appeal  from  District  Court,  Arapahoe 
County;  P.  L.  Palmer,  Judge. 

Action  by  Alvln  H.  Pickens,  as  adminis- 
trator of  the  estate  of  Louis  F.  Wittman, 
deceased,  against  John  L.  Wittman,  subsU- 
tnted  for  Clara  M.  Wittman,  deceased. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Patterson,  Richardson  &  Hawkins,  for  ap- 
pellant.   Fred  W.  Parks,  for  appellee. 

MAXWELL,  J.  The  stipulated  material 
facts  upon  which  this  case  was  submitted  to 
the  court  below  are:  October  28,  1808,  Clara 
M.  Wittman,  appellant,  executed  and  deliv- 
ered to  her  son,  Louis  P.  Wittman,  a  prom- 
issory note  for  $700,  payable  two  years  after 
date,  and  to  secure  payment  of  same  exe- 
cuted a  mortgage  upon  certain  real  estate. 
Louis  F.  Wittman  committed  suicide  April 
10,  1809.  Same  date  he  wrote  bis  friend 
Fisher,  requesting  him,  among  other  things, 
"to  please  return  all  notes  in  cash  drawer, 
total  of  which  amounts  to  $771.00  to  her 
[bis  mother],  and  arrange  to  have  mortgage 
of  $700.00  withdrawn,  so  property  will  be 


clear."  The  $700  note  and  mortgage  In- 
volved herein  were  covered  by  the  above  re- 
quest Indorsed  on  the  face  of  the  note,  in 
WIttman's  handwriting,  were  the  words: 
"Paid,  L.  F.  Wittgian,  4/10/99."  After 
WIttman's  death  the  note  and  mortgage 
were  returned  by  Fisher  to  appellant.  The 
note  was  not  discharged  or  satisfied  by  the 
payment  of  the  same.  Appellee,  as  adminis- 
trator of  the  estate  of  Wittman,  obtained  a 
Judgment  for  the  amount  of  the  note  and 
interest,  and  a  decree  foreclosing  the  mort- 
gage, to  reverse  which  is  this  appeal. 

Appellant's  contention  is  that  the  facts 
admitted  and  stipulated  constituted  a  gift  of 
the  note  and  mortgage  In  question  by  the 
deceased  to  his  mother,  and  that  It  is  Im- 
material whether  the  gift  was  one  inter 
vivos  or  one  donatio  causa  mortis.  An  es- 
sential element,  applicable  alike  to  a  gift 
inter  vivos  or  a  donatio  causa  mortis,  is  the 
delivery  of  the  thing  given,  or  the  subject 
of  the  donation,  to  the  donee  or  to  his  use. 
14  A.  &  E.  Ency.  1017,  1056.  The  complaint 
alleged,  and  the  answer  did  not  deny,  that 
almost  immediately  after  writing  to  Fisher 
Wittman  took  his  life.  It  is  admitted  that 
the  note  and  mortgage  were  not  returned  to 
appellant  until  after  the  death  of  Wittman. 
From  these  allegations  and  admissions  the 
conclusion  is  Irresistible  that  actual  delivery 
of  the  note  and  mortgage  was  not  made  by 
Wittman  to  Fisher.  The  death  of  the  prin- 
cipal terminated  the  agent's  authority. 
Hence  the  return  of  the  note  and  mortgage 
by  Fisher  to  appellant,  after  the  death  of 
Wittman,  was  without  effect  as  against  the 
administrator  of  WIttman's  estate  (appel- 
lee). 

Counsel  for  appellant  contend  that,  as  it 
nowhere  appears  in  the  record  when  Fisher 
got  the  note — whether  before  or  after  the 
death  of  Wittman — therefore  it  may  be  as- 
sumed that  delivery  was  made  before  death, 
and  they  rely  upon  the  principle  that,  if 
there  was  delivery,  to  a  third  person,  who 
was  to  act  as  trustee  for  the  donee,  the  fact 
that  the  donor  dies  before  the  actual  de- 
livery to  the  donee  Is  Immaterial,  as  the  don- 
or's death  will  not  affect  or  revoke  the  gift 
which  Is  thus  made.  The  weakness  of  this 
contention  lies  In  the  fact  that  It  does  not 
affirmatively  appear  from  this  record  that 
delivery  was  made  by  the  donor  to  a  third 
person,  who  was  to  act  as  trustee  for  the 
donee.  On  the  contrary,  our  conclusion  is 
that  Fisher  did  not  gain  possession  of  the 
note  and  mortgage  until  after  the  death  of 
Wittman.  In  otlier  phrase,  there  was  no  de- 
livery whatever  of  the  note  to  the  donee  or 
to  anyone  for  her  use,  and  therefore  an  es- 
sential element  of  a  gift  Inter  vivos  or  do- 
natio causa  mortis  is  lacking.  Numerous  au- 
thorities are  cited  by  counsel  for  appellant 
in  support  of  their  contention,  which  it  is 
unnecessary  to  review,  for  the  reason  that 
the  facts  In  such  cases  clearly  distinguish 
them  from  the  case  under  consideration.  ^  i*^ 


300 


81  PACIFIC  BEPOBTBB. 


(Colo. 


It  IB  salA  that  writing  the  word  'Tald" 
across  the  face  of  the  note,  and  signing  his 
natnu  thereto  by  the  deceased,  Is  equivalent 
to  a  destruction  of  the  evidence  of  the  debt; 
and  should  be  given  the  same  efCect  as 
though  a  receipt  had  been  given  the  appel- 
lant for  the  amount  of  the  debt,  or  as  though 
the  note  had  been  delivered  to  her.  Many 
cases  are  cited  In  support  of  this  position, 
all  of  which  have  been  carefully  examined. 
In  all  the  cases  cited  wherein  the  effect  of  a 
receipt  Is  discussed  the  delivery  of  the  re- 
ceipt to  the  party  claiming  thereunder  was 
admitted  or  proven.  Our  attention  has  been 
called  to  no  authority,  nor  have  we  discov- 
ered any,  which  goes  to  the  extent  of  holding 
that  simply  writing  the  word  "Paid"  on  the 
face  of  the  note  by  t}ie  payee,  and  retaining 
possession  and  control  of  the  same,  dischar- 
ges and  cancels  the  note,  and  releases  and 
discharges  the  payor  from  payment  of  the 
same.  To  give  such  act  any  force  or  effect, 
delivery  of  the  note  so  Indorsed  must  be 
made  to  the  payee.  There  being  no  deliv- 
ery, writing  the  word  "Paid"  on  the  face  of 
the  note  was  Ineffectual  for  any  purpose  un- 
der the  (acts  in  this  record.  The  Jurisdic- 
tional question  raised  by  appellant  Is  dis- 
posed of  by  Amett  v.  Berg,  18  Colo.  App. 
341,  71  Pac.  636.  The  Judgment  will  be  af- 
firmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  QUNTEB,  J., 
concur. 


(33  Colo.  4S0) 

NOBTHERN  INV.  CO.  v.  FRBY  BEAL  ES- 
TATE &  INVESTMENT  CO.  et  al. 

(Supreme  Court  of  Colorado.    June  6,  1903.) 

mobtoaoees.  —  fobeci.osnbe  —  payment  op 
Taxes  by  Pcbchaseb— Subbooation. 

Where  the  purchaser  at  forecloBure  sale 
redeems  from  tax  sales  made  before  foreclosure, 
he  is  entitled  to  be  subrogated  to  the  rights  of 
the  state  as  against  a  judgment  creditor  of  the 
mortgagor  redeeming  from  foreclosure. 

Appeal  from  District  Court  Weld  County; 
Christian  A.  Bennett,  Judge. 

Action  by  the  Northern  Investment  Com- 
pany against  the  Frey  Real  Estate  &  Invest- 
ment Company  and  others.  From  a  Judg- 
ment for.  defendants,  plaintiff  appeals.  Re- 
versed. 

A.  B.  Seaman  and  H.  S.  Silverstein,  for 
appellant.  James  W.  McCreery  and  John  T. 
Jacobs,  for  appellees. 

STEELE,  J.  The  Prey  Seal  Estate  &  In- 
vestment Company,  to  secure  an  indebted- 
ness to  the  National  Bank  of  Commerce  in 
Denver,  executed  Its  deed  of  trust  March 
3,  1897.  Default  having  been  made,  the 
public  trustee  of  the  county  of  Weld  fore- 
closed the  deed  of  trust  on  September  24, 
1808,  and  issued  his  certificate  of  purchase 
to  the  Northern  Investment  Company.    Dur- 


ing the  month  of  May,  1809,  the  purchaser 
at  the  foreclosure  sale  paid  certain  taxes  on 
the  land  for  the  year  1897,  and  redeemed 
the  land  from  the  tax  sales  for  the  years 
1894,  1895,  and  1896;  the  total  amount  paid 
being  $249.38.  On  the  16th  of  May,  1899, 
the  Northern  investment  Company  filed  its 
complaint  In  the  district  court  of  Arapahoe 
county,  making  the  appellees  here  defend- 
ants, and  the  cause  was  transferred  on 
change  of  venue  to  the  county  of  Weld. 
Among  the  defendants  In  the  suit  was  a 
Judgment  creditor  of  the  Frey  Beal  Estate 
&  Investment  Company,  and  the  suit  was 
brought  by  the  plaintiff  for  the  purpose  of 
having  the  lands  bought  by  It  at  foreclosure 
sale  subjected  to  the  lien  of  the  taxes  for 
the  years  1894,  1895,  1896,  and  1897.  A  de- 
murrer to  the  complaint  was  sustained,  and 
the  plaintiff  toqk  an  appeal  to  the  Court  of 
Appeals. 

We  have  but  one  question  to  determine; 
that  Is,  whether  a  purchaser  at  a  mortgage 
foreclosure  sale  Is  entitled  to  be  subrogated 
to  the  rights  of  the  state  when  be  has  re- 
deemed the  land  purchased  by  him  from  tax 
sales.  It  does  not  appear  in  the  recorr 
whether  the  land  was  redeemed  by  the  Judj.  - 
ment  creditor  or  not.  It  is  stated  by  couu- 
sel  that  the  Judgment  creditor  did  redeem 
the  land  from  the  foreclosure  sale,  and  we 
shall  assume  that  the  case  Is  here  because 
the  land  was  so  redeemed.  The  defendants 
Insist  that,  as  the  deed  of  trust  "was  In  the 
ordinary  form,  the  beneficiary  should  have 
paid  the  taxes  before  sale,  and  that,  the  prop- . 
erty  having  been  sold  before  redemption,  the 
persons  who  redeemed  It  are  mere  volun- 
teers, and  cannot  recover  the  amount  paid 
from  the  purchaser  at  the  foreclosure  sale, 
nor  are  they  entitled  to  a  lien  upon  the 
premises.  But  we  are  of  opinion  that  the 
plaintiff  was  entitled  to  be  subrogated  to  the 
rights  of  the  state'  and  that  the  demurrer 
should  have  been  overruled.  Sheldon,  In  his 
work  on  Subrogation,  defines  subrogation  as 
"that  change  by  which  another  person  has 
been  put  in  the  place  of  a  creditor,  and  which 
makes  the  right  of  the  creditor,  and  any 
security  that  he  holds,  pass  to  the  person 
who,  by  bis  being  subrogated  to  him,  enters 
Into  his  right"  Sheldon  on  Subrogation,  p. 
9. .  And  it  is  said  of  subrogation  that  "it  is 
not  dependent  upon  contract  agreement  or 
stipulation,  or  upon  privity  or  strict  surety- 
ship; but  is  a  mode  which  equity  adopts 
to  compel  the  ultimate  payment  of  a  debt  by 
one  who,  in  Justice,  equity,  and  good  con- 
science ought  to  pay  it"  Harris*  Law  of 
Subrogation,  p.  2.  As  between  two  credit- 
ors of  the  Frey  Investment  Company,  one 
holding  the  mortgage  and  the  other  a  Judg- 
ment, each  desiring  to  secure  the  debt  could 
have  paid  the  taxes  on  the  premises,  and 
have  compelled  payment  from  the  other  cred- 
itor. While  the  period  of  redemption  was 
running,  the  purchaser  at  foreclosure  sale 
bad  a  Hen  merely  upon 
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Ifl,  he  had  a  Uen  that  had  ripened  Into  a 
certiflcate  of  purchase;  but  the  owner  bad 
six  months  and  creditors  three  months  there- 
after in  which  to  redeem,  so  tliat  he  would 
l»ave  been  divested  of  any  title  conveyed 
to  him  by  the  certificate  of  purchase  by  the 
issuance  of  a  tax  deed.  It  is  shown  by  the 
complaint  that  the  purchaser  of  the  tax  cer- 
tiflcate for  the  taxes  of  1894  would  have  been 
entitled  to  a  deed  at  any  time;  so  that,  in 
order  to  protect  bis  title  to  the  property  and 
his  lien  thereon,  it  became  necessary  for  him 
to  get  rid  of  the  outstanding  tax  certificates. 
He  bought  the  property  subject  to  the  taxes, 
but  he  had  a  rlRht  to  protect  his  security  by 
paying  off  the  superior  lien  evidenced  by 
the  tax  certificate;  and  when  the  Judgment 
creditor  desired  to  redeem,  as  the  statute 
does  not  give  to  the  holder  of  certiflcates  of 
redemption  other  than  a  mortgagee  or  bene- 
ficiary the  right  to  add  the  amount  of  taxes 
to  the  debt,  it  follows  that  the  purchaser  at 
foreclosure  sale  is  entitled  to  a  lien,  if  at 
all,  by '  virtue  of  the  doctrine  of  subroga- 
tion. It  is  universally  held  that  one  who  has 
a  lien  upon  property  may,  in  order  to  protect 
his  security,  pay  off  superior  liens,  and  that 
he  becomes  by  such  payment  subrogated  to 
the  rights  of  the  creditor  holding  the  su- 
perior lien.  As  this  purchaser  bad  a  lien 
upon  the  property  for .  the  period  of  nine 
months,  which  at  the  expiration  of  that  time 
would  ripen  Into  a  perfect  title,  if  he  so  de- 
sired it,  and  as  the  holders  of  the  tax  certifi- 
cates had  a  superior  Hen,  such  purchaser  had 
the  right  to  pay  the  amount  necessary  to 
redeem  the  land  from  tax  sale,  and  in  doing 
so  should  become  subrogated  to  the  rights 
of  the  state  and  municipal  authorities. 

In  the  case  of  Pratt  v.  Pratt,  reported  in  96 
111.  184,  It  is  held:  "A  holder  of  a  lien  upon 
land  has  a  right  to  purchase  a  certificate  of 
sale  of  the  land  for  taxes  where  the  time  of 
redemption  has  expired,  paying  a  reasonable 
sum  therefor,  or  to  redeem  from  the  tax  sale 
if  the  time  of  redemption  has  not  expired, 
and  to  have  the  money  so  paid  refunded. 
The  taxes  being  a  paramount  Hen  to  all  oth- 
ers, a  lienhoider  who  discharges  the  same  Is 
entitled  to  be  subrogated  to  the  rights  of  the 
state,  and  the  amount  paid  to  extinguish 
such  paramount  lien  or  incumbrance  will 
constitute  a 'first  Hen  on  the  land."  In  the 
case  of  Swain  v.  Stockton  Savings  and  Loan 
Association,  78  Cal.  600,  21  Pac.  365,  12  Am. 
St.  Rep.  118,  It  Is  held  "that  a  purchaser  of 
land  at  an  execution  sale,  before  the  time 
of  redemption  has  passed,  and  before  the 
sheriff's  deed  has  issued,  has  a  Hen  upon  the 
land;  •  •  •  and,  when  necessary  for  the 
protection  of  his  Interest,  is  entitled  to  be 
subrogated  to  a  superior  lien  held  under  a 
prior  deed  of  trust  In  the  nature  of  a  mort- 
gage, which  had  been  executed  by  the  Judg- 
ment debtor  on  the  same  land."  In  Cooley 
on  Taxation,  p.  814,  it  is  said:  "As  between 
the  firat  mortgagee  and  the  spcoiid.  it  Is  the 
duty  of  each  to  pay  taxes;  and  if  the  second 


pays  the  taxes  he  is  entitled  to  reimbursement 
when  his  rights  are  cut  off  by  foreclosure." 
These  authorities.  It  seems  to  us,  sustain  the 
contention  of  the  appellant  that  he  is  en- 
titled to  be  subrogated  to  the  rights  of  the 
state,  and  that  the  amount  paid  by  him  to 
redeem  the  land  from  tax  sale  should  be  and 
constitute  a  first  lien  upon  the  premises  in 
controversy. 

For  the  reasons  given,  the  Judgment  is  re- 
versed. 

The  CHIBF  JUSTICE  and  CAMPBELL. 
J-  concur. 


(U  Idaho.  145) 
J£DRPHY,  GRANT  &  CO.  v.  ZASPEL  et  al. 
(Supreme  Court  of  Idaho.     June  T,  1905.) 

1.  Attachment  —  Dischaboe  —  AiriDAvrr, 
When  Made— Security  fob  Debt. 

Where  it  Is  shown  that  the  affidavit  for  a 
writ  of  attachment  wa«  made  28  days  before 
the  commencement  of  the.  suit  and  the  issuance 
of  the  writ,  where  the  ground  for  the  writ  is 
that  the  debt  baa  not  been  secured,  the  writ 
shonid  be  discharged  on  proper  motion. 

[Bd.  Note. — For  cases  in  point,  see  vol.  5* 
Gent  Dig.  Attachment,  g  208.] 

2.  Same— Gbouhdb. 

The  ground  for  attachment  must  exist  at ' 
the  time  the  writ  is  issued,  and,  if  the  ground 
on  which  the  attachment  is  sought  is  '%o  se- 
curity" for  the  debt,  it  must  be  shown  that 
such  debt  is  not  secured  at  the  time  the  writ 
issues,  which  cannot  be  done  by  an  affidavit 
made  long  before  the  suit  was  commenced.  Said 
affidavit  was  not  made  as  near  as  practicable 
to  the  date  of  the  issuance  of  the  writ. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County ; 
Geo.  H.  Stewart,  Judge. 

Action  by  Murphy,  Grant  &  Co.  against  Ida 
Zaspel  and  Harry  Watklns.  Judgment  for 
plaintiff,  and  defendant  Zaspel  appeals.  Re- 
versed. 

Queries  &  Prltchard,  for  appellant.  H.  B. 
McElroy  and  H.  W.  Dunton,  for  respondents. 

SULLIVAN,  J.  Tbls^appeal  Is  from  an  or- 
der denying  a  motion  to  discharge  an  attach- 
ment. The  action  was  commenced  May  27, 
1904,  and  the  affidavit  for  attachment  was 
sworn  to  on  the  29th  day  of  April,  1904,  aud 
the  attachment  issued  on  that  date.  The 
affidavit  was  sworn  to  28  days  prior  to  the 
commencement  of  the  suit. 

It  appears  that  from  April,  1903,  the  appel- 
lant, Ida  Zaspel,  and  her  codefendant,  Harry 
Watklns,  were  copartners  doing  business  in 
Boise  City  under  the  firm  name  and  style  of 
the  Watklns-Zaspel  Furniture  &  Carpet  Com- 
pany, and  that  on  or  about  August  1,  1903, 
said  partnership  was  dissolved ;  that  during 
the  continuance  of  said  partnership  the  debts 
sued  on  in  this  action  were  created.  The  re- 
spondent sought  to  recover  on  three  causes 
of  action;  the  first  upon  an  account  in  its 
favor,  and  the  second  and  third  upon  assign- 
ed accounts.    The  action  was  brought  against 

the  appellant  as  sole  defendant;    she  demuifo 
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red  to  tbe  complaint  on  tbe  ground  of  defect 
.  of  parties,  wtalcb  demurrer  was  confessed,  and 
the  complaint  was  amended,  making  said 
Harry  Watklns  a  defendant.  Said  writ  of 
attachment  was  Issued  on  the  27th  day  of 
May,  1004,  and  thereafter  levied  on  property 
of  the  appellant.  The  appellant  moved  to 
discharge  the  attachment  on  the  ground  that 
the  same  was  Irregularly  and  Improperly  Is- 
sued, In  that  (1)  the  affidavit  for  attachment 
was  made  and  verified  28  days  before  the 
suit  was  commenced,  and  did  not  show  the 
true  facts  as  they  existed  at  tbe  time  of  tbe 
commencement  of  the  action  and  Issuance  of 
the  writ;  (2)  that  the  affidavit  was  false,  in 
that  It  stated  that  the  debt  sued  on  bad  not 
been  secured  by  any  mortgage  or  Hen  on  real 
or  personal  property  or  pledge  of  personal 
property,  when  In  truth  and  In  fact  the  same, 
and  all  thereof,  had  been  secured  by  proceed- 
ings in  bankruptcy  against  said  Harry  Wat- 
kins,  commenced  by  plaintlCT  and  Its  assign- 
ors, all  of  Which  facts  were  shown  in  the 
affidavit  of  the  appellant ;  (3)  that  said  affi- 
davit for  attachment  was  also  false  In  this,  to 
wit,  that  said  accounts  claimed  to  have  been 
assigned  to  plaintiff  had  not  been  assigned  to 
.it,  as  the  plaintiff  bad  no  authority  to  take 
iln  assignment  of  said  claims.  The  only  error 
assigned  is  that  the  court  erred  in  denying 
said  motion. 

It  is  first  contended  that  an  affidavit  for 
attachment  should  be  made  either  simulta- 
neously with  the  commencement  of  the  action 
or  after  the  action  is  commenced,  and  at  the 
time  of  the  issuance  of  the  writ  Tbe  facts 
upon  which  a  W|rit  Is  claimed  or  demanded 
must  be  shown  to  exist  at  the  time  the  writ 
is  Issued;  that  if  the  ground  on  which  the 
attachment  is  sought  Is  "no  security"  for  the 
debt  sued  on,  as  in  the  case  at  bar.  It  must 
be  shown  that  such  debt  Is  not  secured  at  the 
time  the  writ  issues,  which  cannot  be  done 
by  an  affidavit  made  28  days  before  the  is- 
suance of  the  writ.  The  rule  contended  by 
counsel  for  appellant  is  tersely  stated  in  4 
Cya  517,  518,  as  follows:  "Since  the  ground 
of  attachment  must  exist  at  the  time  the 
warrant  is  issued,  any  delay  between  the 
making  of  the  affidavit  and  its  presentation 
or  filing,  during  which  a  change  in  condition 
may  have  taken  place,  will  render  the  affida- 
vit ineffectual ;  but  If  it  is  apparent  that  no 
substantial  change  In  condition  could  have  tak- 
en place,  or  that  the  delay  was  caused  by  the 
fact  that  affiant  resided  In  a  distant  juris- 
diction, the  neglect  to  promptly  present  or 
file  the  affidavit  will  not  vitiate  the  proceed- 
ings." See,  also,  Syndor  v.  Chambers,  Dal- 
lam; Dig.  601 ;  Adams  v.  Lockwood  (Kan.)  2 
Pac.  020.  In  the  case  at  bar,  the  attachment 
was  sought  on  the  ground  that  the  debts  8ue<l 
for  had  not  been  se<-ured,  and  we  think,  under 
the  rule  estat)Iished  by  the  above-cited  au- 
thorities, that  the  affidavit  should  have  been 
made  at  or  as  near  the  lime  as  practicable  of 
the  issuance  of  said  writ.  As  said  affidavit 
was  made  28  days  prior  to  the  commencement 


of  the  action,  we  do  not  think  under  tbe  facts 
of  this  case,  that  It  was  made  as  near  as 
practicable  to  the  date  of  the  issuance  of  the 
attachment,  and  hence  bold  that  the  writ  was 
improperly  issued,  and  that  the  court  ^red 
In  denying  said  motion.  The  law  clearly  con- 
templates that  tbe  affidavit  should  be  made 
at  the  time  tbe  writ  Is  issued,  and  where  the 
complaint  and  affidavit  are  prepared  at  tbe 
same  time,  and  both  are  thereafter  immedi- 
ately filed,  that  Is  sufficient ;  but  If  the  writ 
is  not  issued  at  tbe  time  the  suit  is  com- 
menced, the  affidavit  ought  not  to  be  made 
until  application  for  the  issuance  of  tbe  writ 
is  made.  This  applies  where  tbe  grOund  for 
the  Issuance  of  the  writ  Is  "no  security." 

It  Is  also  contended  by  counsel  for  appel- 
lant that  as  bankruptcy  proceedings  were 
pending  against  the  defendant  Watklns,  and 
the  claims  sued  on  in  this  action  had  been 
presented  for  payment  in  said  proceedings, 
that  constituted  a  security  for  said  indebted- 
ness; and  It  is  also  contended  that  the  as- 
signment of  two  of  the  claims  sued  on  were 
merely  for  accommodation  and  for  the  pur- 
pose of  collection,  and  that  such  purpose  was 
foreign  to  tbe  purposes  for  which  the  re- 
spondent corporation  was  organized,  and  was 
therefore  ultra  vires.  It  Is  not  necessary  for 
us  to  pass  upon  said  last  two  contentions  for 
a  decision  of  this  case,  and  we  do  not  pass 
upon  them. 

The  order  denying  tbe  motion  to  discharge 
tbe  attachment  Is  reversed,  and  the  cause  re- 
manded with  direction  to  the  trial  court  to 
sustain  said  motion  and  discharge  said  at- 
tachment.   Costs  are  awarded  to  appellant 

STOCKSLAGEK,  C.  J.,  and  AILSHIE,  J., 
concur. 


(39  Wash.  130) 
SNIDER  et  al.  v.  BADERE  et  al. 

(Supreme  Court  of  Washington.     June  30, 
ISOD.) 

1.  Judgments— Pbima  Facie  Reoulabitt— 
'  Pbesumptions. 

Wliere  a  decree  recites  that  the  court  grants 
plaintiffs'  motion  for  judgment  in  accordance 
with  the  findings  and  oonolnsionfi  made  and 
filed,  and  it  is  adjudged  and  decreed  that  plain- 
tiffs have  judgment  against  defendants,  etc.,  and 
there  is  nothing  in  the  record  to  show  that  the 
judgment  is  a  default  judgment  or  that  defend- 
ants did  not  appear,  and  the  findings  mention- 
ed are  not  in  the  record,  it  will  be  presumed  on 
appeal,  in  support  of  the  judgment,  that  the 
court  acted  within  its  jurisdiction  in  rendering 
the  same,  notwithstanding  defects  in  the  only 
summons  contained  in  the  record. 

2.  Same— Recobd— Sufficiency  to  Show  Db- 

BOK. 

A  supplemental  record  merely  setting  forth 
a  motion  to  vacate  a  judgment,  and  a  motion 
to  qunsli  a  pretended  service  of  summons  and 
the  affidavit  of  service  of  the  motion,  but  which 
fails  to  set  forth  a  default  judgment,  or  to 
show  that  the  court  had  denied  the  motion  to 
vacate  tbe  judgment,  is  insuflicient,  when  taken 
in  connection  with  the  original  record,  showing 
the  entry  of  a  decree  awarding  a  judgment  reg-  ' 
ular  on  its  face;  to  sh«]«rgi^at  ^e  court  acted 
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without  Jurisdiction  in  rendering  the  judgment, 
because  of  defects  in  the  summons  contained  in 
the  original  record. 

Appeal  from  Superior  Cotirt,  Elttltas  Coun- 
ty; Frank  H.  Rudkin,  Judge. 
"  Action  by  J.  W.  Snider  and  others  against 
tbe  Mitchell,  Lewis  &  Staver  Company,  im- 
pleaded with  others.  From  a  Judgment  for 
plaintiffs,  tbe  defendant  named  appeals.  Af- 
firmed. 

Shank  &  Smith  and  U.  C.  Belt,  for  appel- 
lant   W.  D.  Lambuth,  for  respondents. 

1 

PER  CURIAM.  This  Is  an  appeal  of  de- 
fendant Mitchell,  Lewis  &  Staver  Company 
from  a  Judgment  alleged  to  have  been  taken 
by  default  against  It;  the  contention  being 
that  the  summons  served  was  not  definite 
enough  to  give  the  court  jurisdiction  over 
the  persons  of  the  defendants.  This  ques- 
tion, however,  as  we  view  the  law  governing 
this  case.  It  is  not  necessary  to  decide.  The 
appellant  has  brifugbt  here  only  the  sum- 
mons, affidavit  of  service,  decree,  and  notice 
of  appeal.  The  decree,  after  the  entitling 
of  the  cause,  Is  as  follows:  "This  cause 
coming  on  this  day,  on  motion  of  plaintiffs 
for  Judgment  and  decree  In  accordance  with 
the  finding  of  facta  and  conclusions  of  law 
made  and  filed  herein,  and  the  court  being 
now  fully  advised,  grants  said  motion. 
Wherefore  it  Is  by  the  court  considered,  ad- 
Judged,  and  decreed  that  plaintiffs  have 
Judgment  against  the  defendants,"  ;etc.  It 
is  well  established  that  every  intendment 
win  be  brought  to  bear  to  sustain  a  judgment 
which  is  regular  on  its  face,  and,  In  the  ab- 
sence of  a  showing  to  the  contrary,  the  pre- 
sumption win  be  that  the  court  acted  with- 
in its  jurisdiction.  There  Is  nothing  in  this 
record  to  show  that  the  Judgment  was  a  de- 
fault judgment,  or  that  subsequent  sum- 
mons might  not  have  Issued,  or  that  the  par- 
ties defendant  did  not  appear.  If  the  sum- 
mons was  not  sufficient  to  give  the  court 
Jurisdiction,  it  might  well  be  that  one  of  the 
findings  of  facts  spoken  of  by  the  court 
was  a  finding  to  tbe  effect  that  tbe  defect 
in  the  summons  had  been  cured  by  the  ap- 
pearance of  the  defendants.  Those  findings 
are  not  before' this  court,  and  the  language 
of  the  court  Indicates  that  the  judgment 
was  based  upon  regular  proceedings;  and, 
in  the  absence  of  a  showing  to  the  contrarj-, 
this  court  will  not  presume  that  the  trial 
court  acted  without  jurisdiction.  A  supple- 
mental record,  however,  has  been  filed  by 
tbe  appellant,  evidently  with  the  intention 
of  curing  the  want  of  a  necessary  showing 
of  lack  of  jurisdiction  In  the  record,  to  the 
effect  that  the  defendant  (appellant  here) 
moved  for  the  vacation  of  the  Judgment  for 
the  reason  that  the  summons  upon  which 
said  purported  default  judgment  was  ren- 
dered was  Insufficient  to  give  jurisdiction 
to  the  court  to  render  any  personal  Judg- 
ment against  the  defendant.    But  if  the  ap- 


pellant relies  upon  this  supplemental  record. 
Its  showing  Is  also  In  this  regard  absolute- 
ly Insufficient,  for  not  only  does  it  fall  to 
set  forth  a  default  judgment,  but  there  is 
no  record  presented  here  which  would  in- 
dicate that  the  court  had  denied  the  motion 
to  vacate;  tbe  supplemental  record  simply 
setting  forth  the  affidavit  of  service  of  the 
motion,  the  motion  to  vacate,  and  the  motion 
to  quash  the  pretended  service  of  the  sum- 
mons. The  appellant,  having  failed  to  af- 
firmatively show  that  the  Judgment  of  the 
court,  which  Is  regular  upon  Its  face,  and  the 
recitals  of  which  Indicate  that  It  is  based 
upon  jurisdiction,  was  actually  rendered 
without  jurisdiction,  cannot  prevail  upon  this 
appeal. 
The  judgment  Is  affirmed. 


(28  Nev.  26S) 

ANDREWS  v.  COOK.    (No.  1,665.) 

(Supreme  Court  of  Nevada.     June  29,   1005.) 

Cebtiorabi— Appeal  fbou  Justice— Dismis- 
sal—Review. 

Where  a  district  court,  acting  under  Const, 
art  C,  §  6,  giving  such  a  court  final  appellate 
jurisdiction  in  cases  arising  in  justices'  courts, 
dismissed  an  appeal  from  a  justice's  court,  the 
action  having  been  in  the  exercise  of  jurisdic- 
tion, it  could  not  be  reviewed  on  certiorari. 

Certiorari  by  W.  M.  Cook  to  review  the 
action  of  the  first  judicial  district  court  for 
Ormsby  county  in  dismissing  an  appeal  to 
such  court  from  a  Judgment  of  a  justice  in 
an  action  against  petitioner  by  S.  M.  An- 
'  drews.     Writ  dismissed. 

'Alfred  Chartz,  for  petitioner.    B.  B.  Rob- 
erts, for  respondent. 

NORCROSS,  J.  Petitioner  appealed  to  the 
first  judicial  district  court  in  and  for  Orms- 
by county  from  a  judgment  rendered  against 
him  and  in  favor  of  the  plaintiff,  Andrews, 
in  the  justice  court  of  Ormsby  county.  The 
papers  upon  appeal  were  duly  filed  by  the 
justice  with  the  clerk  of  the  district  court. 
Thereafter,  upon  motion  of  counsel  for 
the  respondent,  and  upon  a  showing  that  the 
costs  of  the  justice  had  not  been  paid,  the 
district  court  made  an  order  dismissing  the 
appeal,  basing  its  order  upon  an  erroneous 
construction  of  rule  37  of  the  district  courts 
(24  Pac.  xil),  which  rule  reads  as  follows: 
"When  an  appeal  from  the  justice  court  to 
this  court  has  been  perfected,  and  the  papers 
are  not  filed  In  this  court  within  fifteen  days 
from  the  day  of  filing  the  undertaking  on 
appeal,  this  court,  on  the  production  of  a 
certificate  from  the  justice  to  tbe  effect  that 
an  appeal  has  l)een  taken  and  perfected, 
but  the  papers  have  not  been  ordered  up, 
or  the  proper  costs  not  paid,  or  upon  show- 
ing that  any  other  necessary  steps  have  not 
been  taken,  shall  dismiss  the  appeal  at  the 
cost  of  the  appellant" 

Conceding  that  the  District  Covirt  erred  Jn 
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ItB  ruling,  was  sach  error  In  excess  of  Juris- 
diction, or  within  the  power  of  this  court  to 
correct?  Counsel  for  petitioner  has  cited 
four  decisions  from  the  Supreme  Court  of 
California  sustaining  his  conteption  that  the 
Supreme  Court  lias  such  power,  and  also, 
to  the  same  effect,  the  case  of  Sta,te  v.  Tins- 
man,  38  N.  J.  I^aw,  210.  The  latter  case 
need  not  be  considered,  for  the  reason  that 
the  state  of  New  Jersey  has  no  constitutional 
provision  like  that  of  this  state  giving  'to 
district  courts  "final  appellate  Jurisdiction  In 
case^  arising  In  Justices'  ODurts."  Const  Nev. 
art  6,  §  6.  The  California  decisions  cited  have 
all  been  expressly  overruled  In  the  case  of 
Buckley  v.  Superior  Court,  96  Cal.  119,  31 
Pac,  8,  In  an  able  opinion  by  Garoutte,  J.,  to 
which  Patterson,  J.,  filed  a  strong  dissenting 
opinion,  which  was  concurred  in  by  Beatty, 
C.  J.  We  think,  however,  that  the  weight 
of  reason  and  authority  Is  in  support  of  the 
prevailing  opinion  in  the  case  last  cited,  and 
is  In  consonance  with  an  early  decision  of 
tills  court  upon  the  precise  question  now 
presented.  In  the  case  of  State  ex  rel. 
Treadway  v.  Wright,  4  Nev.  119,  which  was 
an  original  proceeding  in  mandamus  to  com- 
pel the  respondent,  as  Judge  of  the  E^rst  Ju- 
dicial District,  to  proceed  with  the  trial  of 
a  cause  appealed  to  his  court  from  a  Justices' 
court,  and  which  he  had  dismissed  for  what 
he  deemed  to  be  an  irregularity  In  the  appeal, 
in  passing  upon  the  question,  the  court  by 
Lewis,  J.,  said:  "But  bow  Is  this  court  to 
determine  whether  the  court  below  rightly 
dismissed  the  appeal  or  not?  We  have  no 
means  of  ascertaining  that  fact  except  by 
reviewing  all  the  proceedings  upon  the  mo- 
tion to  dismiss,  and  examining  the  evidence 
produced  to  sustain  it  To  do  so,  however, 
would  be  to  review  the  Judicial  action  of  the 
lower  court,  precisely  as  If  an  appeal  had 
been  taken  from  the  Judgment  of  dismissal, 
which  cannot  be  done  In  a  proceeding  of 
this  character.  The  case  could  not  be 
brought  to  this  court  by  appeal,  because  the 
sum  Involved  Is  not  sufficient  to  give  It 
Jurisdiction;  but  upon  the  application .  for 
this  writ  we  are  asked  to  review  an  order 
or  Judgment  of  the  court  below,  adjudge  it 
to  be  erroneous,  set  it  aside,  and  direct  the 
court  to  proceed  with  the  trial.  To  do  so 
would  simply  convert  the  writ  of  mandamus 
Into  a  writ  of  error.  The  court  below  hav- 
ing made'  an  order  disposing  of  the  cause, 
no  matter  how  erroneous  it  may  have  been, 
It  cannot  be  reviewed  In  this  court." 

The  case  of  State  ex  rel.  Treadway  v, 
Wright  supra,  has  been  cited  as  authority  by 
courts  and  text  writers,  as  in  the  cases  of 
People  V.  Gamett,  130  III.  343,  23  N.  E.  331, 
and  Ewlng  v.  Cohen,  63  Tex.  485,  and  in 
High's  Ex.  Leg.  Rem.  §|  173,  191,  and  the 
law,  therein  decided,  followed.    In  the  con- 


curring opinion  of  Hawley,  J.,  In  the  case  of 
Floral  Springs  W.  Co.  v.  Rives,  14  Nev.  43.'., 
after  giving  it  as  his  oplnldn  that  the  case  of 
State  ex  rel.  Treadway  v.  Wright  was  cor- 
rectly decided,  that  distinguished  Jurist  said: 
"In  every  case  where  an  appeal  has  been 
taken  from  the  Justice's  court  it  is  the  duty 
of  the  district  Judge,  upon  proper  request  to 
make  such  disposition  of  the  case  as.  In 
his  Judgment,  the  law  and  facts  may  war- 
rant. If  he  proceeds  and  disposes  of  the 
case,  the  writ  of  mandamus  cannot  be  used 
to  review  his  action;  but,  if  he  refuses,  the 
writ  will  be  Issued  to  eoqipei  htm  to  act." 

While  this  proceeding  is  in  certiorari,'  and 
several  of  the  decisions  herein  referred  to 
were  rendered  in  proceedings  la  mandamus, 
the  reasoning  set  forth  for  denying  the  is- 
suance of  the  writ  applies  with  equal  force 
to  both  procedures.  In  fact  the  majority 
of  courts  that  have  granted  relief  against 
erroneous  dismissals  of  appeals  from  inferior 
courts  have  held  that  mandamus  was  the 
proper  remedy  instead  of* certiorari.  See  13 
Enc.  of  PI.  &  Prac.  537.  Hence  an  examina- 
tion of  the  question  presented  has  occasioned 
a  review  of  authorities  under  both  proce- 
dures. The  reason  for  denying  power  in  the 
Supreme  Court  to  correct,  by  original  pro- 
ceedings, errors  committed  by  the  district 
courts  in  erroneously  dismissing  appeals 
from  Justices'  courts.  Is  concisely  stated  In 
the  following  extract  from  the  opinion  of 
the  court  In  the  case  of  Buckley  v.  Sup^lor 
Court,  f^ipra:  "The  vital  question  was,  did  tlie 
superior  court  exceed  Its  Jurisdiction  In  dis- 
missing the  appeal?  not  'was  the  appeal  er- 
roneously dismissed?  When  an  appeal  is 
regularly  taken,  the  court  not  only  has  Juris- 
diction to  try  the  cause  upon  its  merits,  but 
it  has  entire  and  complete  Jurisdiction  of  the 
cause  for  any  and  all  pilrposes.  It  has  Jur- 
isdiction to  hear  a  motion  to  dismiss  the 
appeal  as  fully  as  It  has '  Jurisdiction  to 
hear  and  determine  the  cause  upon  ita  mer- 
its; and  to  erroneously  dismiss  the  appeal 
Is  no  more  Jurisdictional  than  to  erroneously 
decide  the  merits  of  the  cause.  It  follows 
that,  if  the  court  erred  in  dismissing  the 
appeal.  It  was  done  in  the  exercise  of  Juris- 
diction, and  not  In  assuming  Jurisdiction 
which  did  not  exist  It  was  a  mere  error 
in  the  exercise  of  its  power — an  error  of 
law  which  will  not  be  reviewed  by  an  orlgi-  _ 
nal  proceeding."  Buckley  v.  Superior  Court. 
96  Cal.  121,  31  Pac.  8;  Crooks  v.  District 
Court  21  Utah,  98,  59  Pac.  529;  Nev.  Cent. 
R.  R.  Co.  V.  District  Court,  21  Nev.  411,  32 
Pac.  673. 

For  the  reasons  given,  the  writ  is  dismis- 
sed. 

FITZGERALD,  0.  J.,  and  TALBOT,   3^ 
concur. 
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(IS  Wyo.  4S8) 

MATHEWS  ▼.  NBFSX. 
(Supreme  Court  of  Wyoming.     July  5,  1905.) 

1.  MOBTOAOES  —  Assignment  —  Desobiption 

OF  MOBTQAGB— SUFFICIENCT. 

An  assignment  of  a  mortgage  describing 
the  mortgage  by  the  names  of  the  mortgagors 
and  mortgagee  and  tbe  book  and  pages  of  the 
record  where  it  is  recorded  sufficiently  identifies 
the  mortgage. 

2.  Same— Assignment  by  Cobpobation— Au- 
thobitt  of  offices— evidence. 

The  delivery  of  notes  and  the  mortgage  se- 
curing them  by  the  mortgagee  corporation  to 
an  assignee  tends  to  show  authority  on  the  part 
of  the  ofBcer  who  made  the  assignment  to  make 
the  same,  or  amounts  to  a  ratification  of  his 
act  in  80  doing,  if  done  without  previous  au- 
thority. 

3.  Same  —  FoKECi:x>8TrBB  —  Deeds— Suffi- 
ciENcy  TO  Show  Title. 

Where  a  mortgage  provides  for  foreclosure 
by  notice  and  sale,  and  sale  is  made  pursuant 
thereto,  and  the  sheriffs  deed  recites  that  fact, 
and  that  legal  notice  of  the  sale  was  given,  and 
sets  out  the  contents  of  the  notice,  the  manner 
of  its  publication,  and  of  the  sale,  and  shows 
a  compliance  with  the  terms  of  the  mortgage 
and  the  requirements  of  the  statute,  it  will  be 
presumed,  on  collateral  attack  in  an  action  at 
law,  that  the  requirements  of  the  mortgage  and 
the  statute  have  been  complied  with,  and  other 
evidence  than  the  deed  and  its  recitals  is  un- 
necessary to  show  a  legal  title  in  the  grantee 
named  therein. 

4.  Taxes— Notice  to  Bedbem— Time  of  Sebv- 

ICE. 

ilnder  Rev.  St.  1899,  {  1895,  which,  prior 
to  its  amendment  by  Sess.  Laws  1901,  p.  15, 
C  16,  required  the  service  of  notice  of  the  ex- 
piration of  the  time  for  redemption  from  a  tax 
sale  at  least  three  months  before  the  expiration 
of  that  time,  a  notice  dated  lees  than  a  month 
prior  to  the  expiration  of  the  redemption  period, 
and  service  of  which  was  accepted  on  the  last 
day  for  redemption,  was  insufficient  to  author- 
ize the  treasurer  to  execute  a  deed  to  the  pur- 
chaser. 

5.  Same    —    Deeds   —   Misdescbiption     or 
Pbopebtt. 

Assessment  and  tax  rolls  described  prop- 
erty as  lot  1,  block  29,  in  the  town  of  S.  The 
treasurer's  <%rtificate  of  tax  sale  described  it  as 
lot  1,  block  29,  apparently  in  K.'s  Addition. 
The  notice  of  expiration  of  time  for  redemp- 
tion described  it  as  lot  1,  block  29,  in  the  town 
of  the  city  of  S.,  and  the  deed  contained  a  simi- 
lar description.  Held,  that  the  deed  was  in- 
sufficient to  vest  in  the  purchaser  title  to  lot  1, 
block  29,  in-B.'s  Addition  to  the  town  of  S. 

Error  to  District  Court,  Oook  0>uiity; 
Joseph  Ii.  Stotts,  Judge. 

Action  by  Joseph  S.  Mathews  against  Ann 
Nefsy.  There  was  a  judgment  for  defend- 
ant, and  plaintiff  brings  error.  -  Reversed. 

Nichols  &  Adams  and  Van  Clse  &  Grant, 
for  plaintiff  in  error.  E.  E.  Enterline  and 
H.  A.  Alden,  for  defendant  in  error. 

BEARD,  J.  The  plaintiff  in  error,  Joseph 
8.  Mathews,  commenced  this  action 'in  tbe 
district  court  of  Crook  county  against  the' 
defendant  in  error,  Ann  Nefsy,  alleging  in 
his  petition  that  he  was  the  legal  owner  in 
fee  simple  and  entitled  to  the  immediate  pos- 
sessionof  lot  1,  block  29,  of  Bowman's  Addi- 
ction to  Sundance,  Wyo.,  and  that  the  defend- 
ant, without  right  or  title,  nnlawfully  enter- 
al P.— 20 


ed  upon  the  premises  and  took  possession 
thereof,  and  has  kept  and  still  keeps  plain- 
tiff out  of  possession.  Tbe  answer  of  defend- 
ant "denies  that  the  plaintiff  has  a  legal  es- 
tate in  the.  premises  described'  in  the  peti- 
tion, or  is  entitled  to  tbe  possession  thereof.*' 
Tbe  case  was  tried  to  tbe  court  without  a 
Jury,  and  the  court  found  generally  for  tbe 
defendant,  and  entered  judgment  as  follows: 
"It  is  therefore  by  tbe  court  considered  and 
adjudged  that  the  plaintiff  take  nothing  by 
said  action.  It  is  further  adjudged  and  de- 
creed that  tbe  defendant's  title  to  said  prop- 
erty be  settled  and  quieted  so  far  as  any 
Claim  which  the  plaintiff  may  have  in  this 
action  against  tbe  same — said  property  be- 
ing lot  1  in  block  29  in  Bowman's  Addition 
to  the  town  of  Sundance,  Wyoming — ^and  it 
is  further  ordered  that  the  plaintiff  pay  the 
costs  of  this  case."  A  motion  for  a  new 
trial  was  denied,  exceptions  taken,  and  plain- 
tiff brings  error. 

The  plaintiff  claims  title  and  right  to  pos- 
session, of  the  lot  in  question  under  a  deed 
executed  to  him  as  tbe  purchaser  kt  a  sale 
of  the  lot  upon  the  foreclosure  of  a  mortgage 
thereon.  It  is  conceded  that  on  January  2, 
1893,  one  (jSeorge  Barton  was  the  owner  of 
the  lot;  and  it  appears  that  on  that  date  he, 
joined  by  his  wife,  executed  a  mortgage  upon 
it  to  tbe  Bailey  Loan  Company  to  secure 
the  sum  of  $300,  evidenced  by  three  notes  of 
the  same  date,  and  due  January  1,  1896. 
Tbe  mortgage  was  acknowledged  October  28, 
1893,  and  filed  for  record  November  1,  1893. 
Plaintiff  Introduced  the  mortgage  in  evi- 
dence, and  then  offered  an  assignment  of  It 
by  the  mortgagee  to  Mary  Dickinson.  This 
assignment  is  signed,  "The  Bailey  Loan  C!o., 
by  H.  N.  Johnson,  Treas.,"  and  bears  the  seal 
of  the  company.  Tbe  defendant  objected  to 
the  offer  for  tbe  reason  that  it  did  not  show 
that  Johnson,  tbe  treasurer  of  the  company, 
was  authorized  to  make  the  assignpient,  and 
because  It  is  not  an  assignment  of  tbe  mort- 
gage and  note  in  controversy.  The  court  re- 
served its  ruling  on  this  objection,  to  which 
both  parties  excepted,  but  there  Is  nothing 
in  tbe  record  from  which  we  can  ascertain 
how  the  court  ruled  upon  the  point.  But  It 
does  not  appear,  however,  that  the  assign- 
ment was  read  in  evidence.  The  assignment 
describes  the  mortgage  assigned  by  giving 
the  names  of  the  mortgagees  and  mortgagee, 
and  the  book  and  pages  of  tbe  record  where 
it  is  recorded.  This  was  sufiiclent  identifl- 
cation  of  It.  It  appears  from  tbe  testimony 
of  the  plaintiff  that  he  knew  about  tbe  note 
and  mortgage  back  to  tbe  time  of  tbe  as- 
signment to  Mrs.  Dickinson,  and  that  he  bad 
personal  knowledge  that  she  had  them  in  her 
possession.  This  testimony  is  not  contradict- 
ed. Tbe  notes  and  mortgage  having  been 
delivered  to  her  by  tbe  company  would  tend 
to  show  that  Johnson  was  authorized  to 
make  tbe  assignment,  and  would  amount  to 
a  ratlflcaUon  of  his  agt^^^^d^ln^^^^^^s 
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done  without  previous  authority  from  the 
company.  We  think  the  court  erred  in  hold- 
ing the  assignment  void,  It  it  did  so  hold. 
The  mortgage  was  afterwards  assigned  by 
Mrs.  DIckliison  to  plaintiff — both  assign- 
ments being  recorded — and  It  was  foreclos- 
ed by  advertisement  and  sale  of  the  lot  Au- 
gust 16,  1902;  the  sheriff  of  Crook  county 
conducting  the  sale.  The  plaintiff  became 
the  purchaser,  and  on  the  same  day  the 
sheriff  executed  to  plaintiff  a  deed  for  the 
lot  in  pursuance  of  such  sale,  which  deed 
was  duly  recorded,  and  is  the  source  of  plain- 
tiff's title,  If  any  he  has.  This  deed  was  In- 
troduced in  evidence,  but  counsel  for  de- 
fendant contend  that  It  was  insuflicient  to 
show  title  in  the  plaintiff,  and  that  it  was 
incumbent  upon  plaintiff  to  prove  the  regu- 
larity of  each  step  in  the  foreclosure  pro- 
ceedings, and  to  show  a  strict  compliance 
with  all  statutory  requirements  as  to  notice 
of  sale,  the  manner  of  its  publication,  and 
that  the  sale  was  conducted  in  strict  accord- 
ance with  the  direction  of  the  statqte;  and 
they  claim,  among  other  alleged  irregulari- 
ties, that  the  notice  was  signed  by  the  sher- 
iff; that  it  was  not  shown  to  have  been  pub- 
lished in  a  newspaper  "printed"  In  Crook 
county  or  in  the  state  of  Wyoming;  and 
several  other  objections  of  a  similar  charac- 
ter. We  do  not  agree  with  counsel  in  this 
contention.  This  is  an  action  in  ejectment, 
and  the  legal  title  is  all  that  is  in  issue.  The 
mortgage  contains  a  provision  for  foreclo- 
sure by  notice  and  sale  of  the  property,  and 
the  deed  of  the  sheriff  recites  that  the  sale 
was  made  in  pursuance  of  this  power,  and 
that  due  and  legal  notice  of  the  sale  was 
given,  and  sets  out  in  detail  the  contents  of 
the  notice,  the  manner  of  Its  publication, 
and  when,  where,  and  bow  the  sale  was  con- 
ducted, and  conveys  the  legal  title  to  the  lot 
to  plaintiff;  the  recitals  in  the  deed  showing 
compliance  with  the  terms  of  the  mortgage 
and  the  requirements  of  the  statute.  Where 
a  sale  is  made  under  a  power  contained  in  a 
mortgage  or  trust  deed,  and  a  deed  has  been 
made  to  the  purchaser  at  such  sale  by  the 
trustee,  or,  as  In  this  case,  by  the  sheriff, 
it  will  be  presumed  upon  collateral  attack 
in  an  action  at  law  that  the  requirements  of 
the  mortgage  and  of  the  statute  as  to  notice 
have  been  complied  with,  and  that  the  pro- 
ceedings were  regular,  and  evidence  other 
than  the  deed  and  its  recitals  is  unnecessary 
to  show  the  legal  title  In  the  plaintiff.  In 
2  Jones  on  Mortgages  (6th  BXi.)  §  1830,  the 
law  Is  stated  as  follows:  "When  the  validity 
of  a  sale  under  a  power  is  questioned  on  the 
ground  that  the  advertisement  of  the  sale 
was  not  made  in  pursuance  of  the  deed,  the 
better  opinion  is  that  in  an  action  at  law  it 
will  be  presumed,  after  the  execution  of  a 
deed  under  the  power  of  sale  to  the  pur- 
chaser, that  all  the  terms  of  the  power  and 
all  requirements  as  to  notice  have  been  com- 
plied with.    Certainly,  in  an  action  of  eject- 


ment by  the  purchaser  against  the  grantor 
or  other  person  In  possession,  no  evidence, 
aside  from  the  deed  to  such  purchaser  and 
the  recitals  In  It,  is  necessary  to  show  title 
and  right  of  possession  In  the  plaintiff.  It 
would  seem,  moreover,  that  the  defendant 
would  not  be  permitted  to  prove  that  notice 
of  sale  was  not  given  under  the  power,  be- 
cause the  deed  would  confer  upon  the  pur- 
chaser the  legal  title  to  the  land."  In  W^in- 
dett  V.  Hurlbut,  115  111.  403,  5  N.  E.  589,  the 
action  was  forcible  entry  and  detainer  by  a 
purchaser  at  a  sale  by  a  trustee  pursuant 
to  the  power  in  a  deed  of  trust.  The  court 
says:  "Appellee  gave  In  evidence  upon  the 
trial  in  the  superior  court,  among  other 
things,  the  deed^of  trust,  and  the  deed  by 
the  trustee  to  himself.  Appellant,  in  de- 
fense, offered  parol  evidence  to  prove  that 
the  trustee  in  fact  made  no  sale,  that  appel- 
lee had  paid  nothing  for  the  property,  and 
that  it  was  worth  $30,000,  and  constituted 
appellant's  homestead,  but  the  court  held 
the  evidence  inadmissible,  and  refused  to 
bear  It;  and  this  is  the  first  and  principal 
error  for  which  It  is  contended  the  Judgment 
below  should  be  reversed.  Very  clearly,  the 
ruling  was  right.  This  is  not  a  suit  la  equity 
to  set  aside  tlie  trustee's  deed,  but  an  action 
at  law,  in  which  legal,  as  contradistinguish- 
ed from  equitable,  principles,  must  control." 
Lunsford  v.  Speaks,  112  N.  C.  608,  17  8.  B. 
430,  Savings  &  Loan  Society  v.  Deering,  66 
Cal.  281,  5  Pac.  353,  and  Fulton  v.  Johnson, 
24  W.  Va.  95,  are  to  the  same  effect. 

Plaintiff  also  offered  in  evidence  the  re- 
corded affidavits  '  of  the  publisher  of  the 
newspaper  In  which  the  notice  of  sale  was 
published,  and  of  the  sheriff  who  conducted 
the  sale,  being  the  record  to  perpetuate  the 
evidence  of  the  sale;  and  we  find  nothing 
in  this  evidence  which  shows  affirmatively 
that  the  sale  was  not  properly  advertised 
and  regularly  conducted.  A  copy  of  the  no- 
tice is  contained  in  this  evidence,  and  it 
shows  that  it  was  signed  by  the  attorneys 
for  the  assignee  of  the  mortgage  as  well  as 
by  the  sheriff.  The  defendant  offered  no 
evidence  whatever  to  show  tha't  due  notice 
of  the  sale  had  not  been  given,  or  that  there 
were  any  irregularities  In  the  proceedings 
which  would  render  the  sale  void,  if.  Indeed, 
she  should  be  permitted  to  do  so  In  this  ac- 
tion. We  think  the  evidence  showed  title  in 
the  plaintiff  and-bis  right  to  possession,  un- 
less the  defendant  showed  as  good  or  l>etter 
title  In  herself.  At  the  time  of  the  com- 
mencement of  the  action  she  was  in  posses- 
sion of  the  lot,  claiming  the  title  under  a 
tax  deed  dated  October  31,  1808.  This  deed 
was  introduced  in  evidence  by  the  defendant, 
and  recites  that  it  was  made  in  pursuance 
of  a  tax  sale  held  August  29,  1896,  lor  the 
taxes  of  1804  and  1895.  Attached  to  the 
deed  is  a  notice  of  the  expiration  of  the  time 
for  redemption  from  tax  sale,  dated  July  30, 
1898,  and  addressed  to  George  Barton,  the 
Digitized  by  VjW*^V  It 
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owner,  and  to  Bert  Wade,  the  person  in  pos- 
session; notifying  tliem  that  the  time  for  re- 
demption from  the  tax  sale  would  expire 
August  29,  1898.  Service  of  this  notice  was 
accepted  by  Barton  and  Wade  August  29, 
1898,  the  last  day  for  redemption.  Under 
the  statute  in  force  at  that  time  (section 
1893,  Rev.  St.  1899),  such  notice  was  required 
to  be  served  at  least  three  months  before 
the  expiration  of  the  time  for  redemption. 
It  is  therefore  apparent  that  the  notice  in 
this  instance  did  not  confer  any  authority 
upon  the  treasurer  to  execute  the  deed. 
Since  ^tl>at  time,  however,  the  statute  has 
been  amended,  permitting  notice  to  be  given 
after  the  period  for  redemption  has  expired. 
Chapter  16,  p.  15,  Sess.  Laws  1901. 

There  is  another  reason  why  tills  deed  did 
not  vest  in  defendant  any  title  to  the  lot  in 
controversy;  that  is,  that  the  deed,  upon  Its 
face,  does  not  purport  to  convey  that  Idt. 
Both  the  tax  deed  and  the  notice  of  expira- 
tion of  the  time  for  redemption  describe  the 
property  as  lot  1,  block  29,  in  the  town  of  the 
city  of  Sundance.  Nowhere  In  the  tax  pro- 
ceedings does  Bowman's  Addition  to  the 
town  of  Sundance  appear.  In  the  assess- 
m^t  and  tax  rolls  there  is  a  lot  1,  block  29, 
in  the  town  of  Sundance,  and  in  the  treas- 
urer's certificate  of  tax  sale  It  is  lot  1,  block 
29,  apparently  In  Klmm's  Addition. 

For  the  reasons  above  stated,  we  think  the 
district  court  erred  in  finding  for  the  defend- 
ant Counsel  for  defendant  concede  that  It 
was  error  to  grant  defendant  affirmative  re- 
lief under  the  pleadings.  The  Judgment  of 
the  district  court  is  reversed,  and  the  case  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

POTTER.  O.  J.,  concurs.  VAN  ORSDEL, 
J.,  did  not  sit 
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CONR.VDT  V.  LEPPfeR. 
(Supreme  Court  of  Wyoming.    July  5,  1905.) 

1.  Appeax— Bill  of  Exceptions— Signatube 
OF  Judge— Presumption. 

In  the  absence  of  anything  to  show  that 
the  facts  set  forth  in  a  bill  of  exceptions  are  not 
tme,  the  signature  of  the  trial  judge  imports 
verity. 

2.  Same— Denting  Motion  fob  New  Tbiai^— 
Failure  to  Incorporate  Journal  Entry. 

Where  a  bill  of  exceptions  recites  a  denial 
of  a  motion  for  a  new  trial  and  an  exception 
thereto,  it  is  unnecessary  to  incorporate  a  copy 
of  the  journal  entry  overruling  the  motion. 
8.  Mortgages— Failure  to  Witness  — Ef- 
fect Between  Pasties. 

Rev.  St  1809,  $  2741,  as  amended  by  Sess. 
I^aws  1905,  p.  20,  c.  24,  requiring  mortgages  to 
he  executed  id  tlie  presence  of  one  witness,  does 
not  affect  the  validity  of  an  unwitnessed  mort- 
gage as  between  the  parties. 
4.  Same— Validitt— Mortgage  Originally 
Valid — Assignment — Illegal  Consideba- 
TiON— RiouTS  OF  Assignee. 

Where  the  consideration  for  a  mortgage  be- 
tween the  mortgagor  and  mortgagee  was  un- 
tainted by  illegality,  in  a  suit  by  the  mortga- 


,  gee's  assignee  to  foreclose  it  was  no  defense  that 
the  assignment  was  made  as  security  in  illegal 
stock    transactions. 

5.  Same— Consideration  Illegal  in  Part. 

When  the  consideration  of  a  mortgage  con- 
sists  of  several  transactions,  some  legal  and 
some  not,  and  they  may  be  separated,  the  mort- 
gage may  be  upheld  for  the  legal  considera- 
tion. 

6.  Same— Execution  in  Other  State— What 
Law  Governs. 

Where  a  mortgage  on  land  in  Wyoming 
was  given  in  California  to  secure  a  note  execut- 
ed there,  and  the  parties  ail  resided  there,  and 
no  place  of  payment  was  designated  in  the 
note  or  mortgage,  the  law  of  California  govern- 
ed, in  determining  the  legality  of  the  considera- 
tion, in  a  suit  to  foreclose  in  Wyoming. 

7.  CONTBACTS  —  Legality  —  Gaming— Stock 
Transactions  —  Margins  —  Delivery  of 

CERTiritATES. 

Const.  Cal.  art  4,  S  26,  declares  that  con- 
tracts for  the  sale  of  shares  of  corporate  stock 
on  margins  to  he  delivered  at  a  future  day  shall 
be  void,  and  that  any  money  paid  thereon  may 
be  recovered.  Held,  that  where  stock  is  pur- 
chased on  margin,  and  the  customer  afterwards 
pays  the  broker  the  amount  of  the  broker's 
advances,  and  receives  the  certificates,  the  trans- 
action becomes  valid  in  its  entirety,  and  no 
action  will  lie  against  the  broker  to  recover 
back  the  money  paid  on  the  stock  so  delivered. 

Error  to  District  Court,  Albany  County; 
Charles  W.  Bramel,  Judge. 

Suit  by  H.  Julius  Conradt  against  William 
Lepper.  Judgment  in  favor  of  defendant 
and  plaintiff  brings  error.    Reversed. 

See  78  Pac,  1. 

C.  P.  Arnold  and  S.  C.  Downey,  for  plain- 
tiff In  error.  H.  V.  S.  Groesbeck,  for  de- 
fendant in  error. 


VAN  ORSDEL,  J.  This  Is  a  proceeding 
In  equity  to  foreclose  a  mortgage  upon  cer- 
tain real  estate  situated  In  Albany  county, 
Wyo.  The  parties  here  sustain  the  same  re- 
lation that  they  did  in  the  trial  court,  and 
will  be  referred  to  respectively  as  plaintiff 
and  defendant  The  mortgage  in  question  is 
the  last  of  a  series  of  three  mortgages  exe- 
cuted by  the  defendant  Lepper,  upon  the 
same  property.  All  of  the  mortgages,  and 
the  notes  for  which  they  were  security,  were 
executed  in  the  state  of  California,  where 
the  parties  In  each  Instance  resided. 

On  December  19,  1880,  the  defendant  exe- 
cuted a  mortgage  to  one  Carl  Welgleb  upon 
the  property  In  question  to  secure  the  pay- 
ment of  a  note  of  even  date  therewith,  for 
the  sum  of  sixteen  or  eighteen  hundred  dol- 
lars, there  being  a  condict  in  the  evidence  as 
to  the  exact  amount  of  this  note  and  mort- 
gage. Neither  the  note  nor  mortgage  was 
offered  in  evidence,  and  it  Is  Impossible  to 
ascertain  the  exact  amount  from  anything 
that  appears  in  the  record.  On  June  28, 
1889,  Welgleb  assigned  this  note  and  mort- 
gage to  the  plaintiff,  Conradt.  On  June  23, 
1891,  the  defendant  executed  to  the  plaintiff 
a  mortgage  upon  the  property  In  question, 
with  a  note  of  even  date  therewith,  to  se- 
cure the  sum  of  $2,000,  plaintiff  releasing 
the  original  mortgage  to  Welgleb  as  part  of 
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the  consideration  for  the  new  mortgage.  On 
July  16,  18dl,  the  defendant  executed  to  the 
plaintiff  a  mortgage  on  the  same  property 
with  a  note  of  eren  date  therewith  for  the 
sum  of  $3,500,  a  pert  of  the  consideration 
of  which  was  the  cancellation  and  surren- 
der of  the  $2,000  mortgage.  This  last  mort- 
gage and  the  note  for  the  payment  of  which 
it  is  security  are  the  subjects  of  this  litiga- 
tion. The  plaintiff,  in  his  petition,  asks  for 
a  decree  of  foreclosure  and  sale  of  the  prop- 
erty, and  for  a  judgment  against  the  defend- 
ant for  any  deficiency  that  may  remain  after 
applying  all  the  proceeds  of  said  property  to 
the  satisfaction  of  the  Judgment  Defend- 
ant answered  by  admitting  the  execution  of 
the  note  and  mortgage,  but  alleging  that  the 
note  and  mortgage  were  made  to  the  plain- 
tiff without  consideration.  The  further  de- 
fense was  interposed  that  the  plaintiff  at  the 
time  the  transactions  in  question  occurred 
was  a  member  of  a  firm  of  stockbrokers  do- 
ing business  in  the  state  of  Califorqfa  in  the 
firm  name  of  E.  Gautbier  &  Co.,  and  that 
the  note  and  mortgage  in  question  were 
made  to  the  plaintiff  as  trustee  for  said  firm 
to  secure  marginal  losses  Incurred  by  the 
defendant  in  his  dealings  in  mining  stocks 
on  the  board  of  trade  through  said  firm ;  re- 
lying upon  the  provision  of  the  Constitution 
of  California  prohibiting  the  buying  and  sell- 
ing of  the  capital  stock  of  corporations  on 
margins  or  for  future  delivery,  declaring  all 
such  contracts  void,  and  providing  for  the 
recovery  of  money  paid  in  such  transactions. 
Plaintiff,  in  his  reply,  denied  generally  the 
allegations  of  the  defense  and  all  matters 
of  fraud  or  avoidance  set  up  and  charged  in 
the  answer.  At  the  trial  of  the  cause  the 
defendant  filed  an  amended  answer,  alleg- 
ing, in  addition  to  the  defense  set  forth  in 
the  original  answer,  that  the  mortgage  was 
not  witnessed,  and  was  therefore  not  en- 
titled to  record  and  void,  and  asked  for  a 
cancellation  of  the  mortgage  and  Qote,  and 
for  Judgment  against  the  plaintiff  in  the 
sum  of  $1,071.05  for  rents  collected  by  the 
plaintiff  on  said  property  and  alleged  to> 
have  been  wrongfully  applied  to  the  pay- 
ment of  interest  on  said  note  and  mortgage. 
The  amended  answer,  on  motion  of  counsel 
for  plaintiff,  was  stricken  from  the  files. 
The  case  was  tried,  and  the  court  rendered 
judgment  for  the  plaintiff.  A  motion  for  a 
new  trial  was  filed  by  counsel  for  defend- 
ant, and  the  court  sustained  the  motion.  A 
second  trial  was  had  ou  the  same  evidence, 
and  the  court  entered  judgment  for  the  de- 
fendant. ~The  decree  canceled  the  note  and 
mortgage,  and  gave  the  defendant  judgment 
against  the  plaintiff  in  the  sum  of  $1,206.20 
and  for  costs.  A  motion  for  a  new  trial  was 
filed  within  time  by  counsel  for  plaintiff,  and 
overruled  by  the  court  Exception  was  tak- 
en to  the  ruling  of  the  court  and  from  the 
order  overruling  said  motion  error  is  prose- 
cuted to  this  court. 
The  plaintiff  in  error  has  filed  a  motion  Ui 


this  court  to  strike  the  bill  of  exceptions 
from  the  files  for  the  reason  that  it  does  not 
contain  the  order  of  the  court  overruling  the 
motion  for  a  new  trial,  and  for  the  further 
reason  that  there  is  no  finding  by  the  Judge 
signing  the  same  that  the  said  bill  is  true, 
or  contains  a  true  recital  of  the  facts  there- 
in contained.  In  the  absence  of  anything  to 
Indicate  that  the  facta  set  forth  in  the  bill 
of  exceptions  are  not  true,  the  signature  of 
the  trial  Judge  to  the  bill  imports  verity, 
and  will  be  presumed  to  be  a  sufiSclent  veri- 
fication of  the  truth  of  the  statements  there- 
in contained.  In  the  bill  of  exertions,  im- 
mediately following  a  copy  of  the  motion  for 
a  new  trial,  we  find  the  following  entry: 
"And  thereafter,  to  wit,  on  the  8d  day  of 
January,  A.  D.  1903,  the  court  having  de- 
nied the  said  motion,  to  which  ruling  the  de- 
fendant at  the  time  excepted,  leave  was 
given  the  said  plaintiff  up  to  and  including 
the  first  day  of  the  next  ensuing  term  of  the 
court  within  which  to  reduce  Us  objections 
and  exceptions  to  writing,  and  file  a  bill  of 
exceptions  herein."  It  will  be  observed  that 
the  bill  of  exceptions  recites  the  fact  of  the 
denial  of  the  motion  and  an  exception  there- 
to. We  tliink  this  is  all  that  is  required. 
It  is  unnecessary  to  incorporate  in  the  bill 
of  exceptions  a  copy  of  the  Journal  entry 
overruling  the  motion.  The  motion  to  strike 
is  denied. 

The  legality  of  the  mortgage  is  attacked 
for  the  reason  that  it  is  not  witnessed.  Rer. 
St  1899,  §  2T41,  as  amended  by  Sess.  Laws 
1905,  p.  20,  c.  24,  requires  that  deeds,  mort- 
gages, or  conveyances  of  land  shall  be  exe- 
cuted in  the  presence  of  one  witness.  This 
requirement,  like  the  acknowledgment.  Is 
necessary  to  admit  the  instrument  to  rec- 
ord, but  does  not  affect  its  validity  as  be- 
tween the  parties.  "An  instrimient  for  the 
conveyance  of  land  that  is  not  witnessed, 
where  the  statute  requires  it,  is  not  a  legal 
Instrument,  but  may  be  enforced  in  equity." 
Jones  on  Mortgages,  8  82.  The  mortgage  In 
this  case  is  upon  real  estate  situated  in  this 
state,  and  is  therefore  subject  to  the  statutes 
of  this  state  relating  to  its  execution.  Whar- 
ton on  the  Confilct  of  Laws  <3d  Ed.)  f  276b. 
This  Is  an  equitable  proceeding  in  foreclo- 
sure. The  mortgagor  and  the  mortgagee  are 
the  parties  to  the  action,  and  the  mortgagor 
cannot  now  be  beard  in  a  court  of  equity  to 
defend  against  his  conveyance,  otherwise 
properly  executed,  solely  because  it  is  not 
witnessed.  It  Is  an  equitable  mortgage,  at 
least,  between  the  original  parties.  Frank 
V.  Hicks,  Trustee,  4  Wyo.  502,  35  Pac.  475, 
1025. 

That  the  note  and  mortgage  In  question 
were  without  any  legal  consideration  was 
the  chief  defense  interposed  by  the  defend- 
ant in  the  trial  court.  It  is  claimed  that  the 
note  and  mortgage  were  given  to  the  plain- 
tiff, as  trustee  for  E.  Gauthler  &  Co.,  a  firm 
of  stockbrokers  doing  business  in  the  state 

of  California,  of  which  firm.th( 
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was  a  member,  to  secure  said  firm  for  stocks 
purchased  for  the  defendant  on  margins  or 
for  future  delivery.  On  this  point  there  is  a 
sharp  conflict  in  the  evidence,  bat  we  think 
the  evidence'  sustains  the  allegation  of  the 
answer  to  the  effect  that  the  note  and  mort- 
gage were  executed  to  the  plaintiff  as  trus- 
tee for  the  firm  of  Oauthier  &  Co.,  and  that 
no  money  actually  passed  from  the  plaintiff 
to  the  defendant  as  consideration  for  the  ex- 
ecution of  the  note  and  mortgage;  but  that 
the  difference  between  the  first  and  second 
mortgages  and  the  second  and  third  mort- 
gages, after  the  cancellation  of  the  first  and 
second  mortgages,  respectively,  was  either 
creditled  to  the  account  of  the  defendant  on 
the  books  of  Gauthler  &  Co.  for  the  purpose 
of  protecting  defendant's  account  with  said 
firm  In  their  stock  dealing  transactions  or 
held  as  security  therefor.  The  mortgage  in 
litigation  is  the  last  of  a  series  of  three 
mortgages,  and  each  of  the  previous  mort- 
gages became  merged  in  this  one.  It  will 
therefore  be  necessary  to  consider  each  of 
'the  mortgages  and  the  transactions  sur- 
rounding their  execution.  The  first  mort- 
gage was  executed  to  Carl  Welgleb  three 
years  before  the  defendant,  according  to  his 
own  testimony  and  the  undisputed  evidence 
of  all  the  witnesses,  had  any  dealings  of  any 
kind  whatever  with  the  plaintiff.  It  is 
claimed,  however,  that  this  mortgage  was 
assigned  by  Welgleb  to  the  plaintiff  in  pay- 
ment of  margins  on  stod^,  and  that  the  con- 
sideration for  the  assignment  was  tainted. 
Welgleb  testifies  that  the  consideration  for 
the  assignment  of  the  note  and  mortgage  to 
Conradt  was  to  protect  the  account  of  one 
Bachman,  whom  he  thought  had  dealings  in 
stocks  with  the  plaintiff.  This  assignment 
was  made,  according  to  the  undisputed  evi- 
dence of  the  witnesses  in  this  case,  more 
tlian  18  months  before  the  defendant  had 
any  dealings  whatever  with  the  plaintiff  or 
the  firm  of  Oauthier  &  Co.  It  does  not  ap- 
pear that  the  assignment  had  any  connec- 
tion whatever  with  any  transactions  between 
the  plaintiff  and  defendant,  .and  it  is  not 
clear  to  bs  bow  this  assignment  from  Welg- 
leb to  the  plaintiff  can  furnish  any  relief  to 
this  defendant.  So  far  as  the  record  dis- 
closes, the  consideration  for  the  mortgage 
between  Weigleb  and  the  defendant  was  un- 
tainted, and.  so  far  as  the  defendant  is  con- 
cerned, it  is  immaterial  what  Welgleb  did 
with  the  mortgage.  It  still  remained  In  the 
bands  of  the  plaintiff,  or  any  other  legal  as- 
signee, a  valid  lien  against  the  property  of 
the  defendant.  The  principle  is  well  estab- 
lished that  when  the  consideration  of  a 
mortgage  is  made  up  of  several  distinct 
transactions,  some  of  which  are  legal  and 
some  of  which  are  not,  and  the  one  can  be 
separated  with  certainty  from  the  others, 
the  mortgage  may  be  upheld  for  such  con- 
sideration as  was  free  from  the  taint  of  Ille- 
gality. Feldman  v.  Gamble,  26  N.  J.  Eq. 
494;    Williams  7.  Fitzhugh,  87  N.  1'.  444; 


Gorbett  v.  Woodward,  6  Sawy.  403,  Fed.  Cas. 
No.  3,223;  Carradlne  v.  Wilson,  61  Miss. 
573;  Warren  v.  Chapman,  105  Mass..  87; 
Shaw  V.  Carpenter,  54  Vt  155,  41  Am.  Rep. 
837.  It  was  held  in  Williams  v.  Fitzhugh, 
supra,  that  In  equity  a  mortgage  usurious  In 
part,  but  valid  in  part,  may  be  upheld  for  the 
latter,  although  the  statute  of  usury  makes 
the  mortgage  altogether  void.  So  much, 
therefore,  of  the  consideration  for  the  mort- 
gage in  litigation,  as  is  represented  by  the 
original  mortgage  to  Weigleb  at  the  time  of 
its  satisfacUon  by  the  plaintiff  June  23,  1891, 
when  it  became  merged  in  the  $2,000  mort- 
gage of  that  date,  together  with  the  interest 
thereon,  is  untainted  by  reason  of  any  Ille- 
gal transactions  that  may  have  occurred  be- 
tween either  the  plaintiff  or  E.  Oauthier  & 
Co.  and  the  defendant,  and  there  can  be  no 
question  as  to  the  plaintlfTs  right  to  recover 
to  that  extent. 

As  to  the  12,000  mortgage,  plahitiff  testi- 
fies that  he  paid  the  defendant  $150  in  cash, 
being  the  difference  between  the  amount  due  - 
on  the  mortgage  to  Welgleb  and  the  <me  for 
$2,000.  Defendant  testifies  that  he  never  re- 
ceived a  cent,  but  that  the  difference  was  ap- 
plied by  the  plaintiff  to  make  up  the  defend- 
ant's marginal  losses  to  Gauthler  &  Co. 

As  to  the  mortgage  in  question,  plaintiff 
testifies  that  the  $1,500  of  consideration  re- 
maining after  the  cancellation  of  the  second 
mortgage  was  paid  to  the  defendant  in  coin 
— $20  gold  pieces..  The  defendant  again  tes- 
tifies that  he  never  received  a  cent  of  money 
from  the  difference  between  the  first  and 
second  and  the  second  and  third  mortgages, 
but  that  it  was  placed  to  his  credit  on  the 
books  of  Gauthler  &  Oo.  to  protect  his  ac- 
count in  the  stockdealing  transactions.  As 
before  stated,  on  tliis  point  we  think  the  dis- 
trict couit  was  justified  in  holding  with  the 
defendant. 

It  is  Important  to  determine  the  forum  in 
which  the  validity  of  the  consideration  for 
the  mortgage  in  question  must  be  determin- 
ed. The  note  and  mortgage  were  executed 
in  the  state  of  California,  but  no  place  of 
payment  was  designated  in  the  note  or  mort- 
gage. The  parties  all  resided  in  that  state, 
and  the  obligation  must  be  considered  as 
payable  at  the  place  of  its  execution.  De- 
fendant contends  that  the  mortgage  is  merely 
security  for  the  payment  of  the  note,  and  as 
such  Is  an  incident  of  the  note,  and  that  the 
whole  transaction  comes  within  the  inhibi- 
tion of  section  26,  art.  4,  of  the  Constitution 
of  California,  which  provides  as  follows: 
"All  contracts  for  the  sale  of  shares  of  the 
ca{>ital  stock  of  any  corporation  or  associa- 
tion, on  margins  or  to  be  delivered  at  a  fu- 
ture day,  shall  be  void,  and  any  money  paid 
on  such  contract  may  be  recovered  by  the  par- 
ty paying  It  by  suit  in  any  court  of  compe- 
tent Jurisdiction."  It  Is  contended,  on  the  ' 
other  hand,  that  this  Is  an  action  to  foreclose 
a  mortgage,  and  to  subject  the  real  propertj' 
to  the  satisfaction  of  the  debt,  and  that 
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the  lex  rel  sitae,  or  the  law  of  Wyoming, 
■where  the  real  estate  is  situated,  governs. 
It  is  urged  that,  as  the  statute  of  Wyoming, 
declaring  gambling  transactions  void,  does 
not  Include  by  direct  inhibition  the  deal- 
ing in  corporate  stocks  on  margins  or  for 
future  delivery,  the  contract  between  the 
defendant  and  his  brokers  was  as  legitimate 
and  valid  as  any  other  contract  relating  to 
the  purchase  and  sale  of  personal  property. 
We  are  of  the  opinion  in  this  case  that  the 
lex  loci  contractus,  or  the  law  of  California, 
where  the  contract  was  made  and  was  to  be 
performed,  governs,  and  It  is  therefore  un- 
necessary for  us  to  consider  the  application 
of  the  law  in  this  state  to  the  contract  in 
questlota.  It  is  a  well-settled  principle  of 
law  that  title  to  real  property  must  be  ac- 
quired agreeably  to  the  law  of  the  place 
where  situated.  ,This  principle  applies  to 
mortgages  as  well  as  to  absolute  convey- 
ances. It  is  likewise  well  established  that 
the  validity  of  a  mortgage  and  the  rights 
'  of  the  parties  must  be  determined  by  the 
law  of  the  state  where  the  mortgaged  prop- 
erty is  situated,  and  this  is  true  regardless 
of  where  the  deed  may  have  been  executed 
or  the  mortgage  debt  made  payable.  Oregon 
and  Washington  T.  &  I.  Co.  v.  Rathburn,  5 
Sawy.  32,  Fed.  Gas.  No.  10,555;  Bentley  v. 
Whittemore,  18  N.  J.  Eq.  36C;  Goddard  v. 
Sawyei:,  9  Allen,  78;  Lyon  v.  McUvaine,  24 
Iowa,  9;  Smith  v.  Smith,  174  111.  52,  50  N.  E. 
1083,  43  L.  R.  A.  403.  The  general  prop- 
osition, however,  that  the  disposition  of  real 
property  by  contract  is  governed  by  the  lex 
rel  sitse,  applies  only  in  so  far  as  It  relates 
distinctively  and  primarily  to  real  prop- 
erty. The  general  rule  is  modified  when 
the  pledge  or  mortgage  of  land  is  merely 
security  for  and  subsidiary  to  a  personal 
contract.  In  such  case,  while  the  mortgage 
or  pledge  cannot  be  enforced  or  the  land 
subjected  to  the  payment  of  the  debt,  ex- 
cept by  the  court  having  legal  jurisdiction, 
it  Is  otherwise  with  regard  to  a  contract 
which  is  governed  by  the  law  of  the  place 
in  which  such  contract  is  both  made  and  to 
be  performed.  While  it  is  also  true  that  all 
questions  concerning  the  mode  or  manner  of 
the  solemnization  of  an  executed  contract 
by  which  an  Interest  in  or  title  to  real  prop- 
erty is  created  or  transferred,  including  at- 
testation by  witnesses,  seal,  acknowledg- 
ment, delivery,  and  registration,  are  to  be 
referred  exclusively  to  the  lex  rel  sitae,  with- 
out regard  to  the  domicile  of  the  parties,  the 
place  where  the  instrument  or  contract  was 
executed,  or  any  other  circumstances  what- 
ever, a  different  rule  obtains  when  the  va- 
lidity of  the  consideration  is  under  investi- 
gation. "Questions  affecting  the  considera- 
tion are  to  be  determined  by  the  lex  loci 
contractus,  and  this  applies  to  the  considera- 
tion of  a  deed  or  mortgage."  Wharton  on  the 
Conflict  of  Laws,  §  276b.  A  case  in  Ala- 
bama, in  which  the  validity  of  a  mortgage 
upon  real  estate  was  Involved,  where  the 


mortgage  was  given  to  protect  losses  incur- 
red in  dealing  in  cotton  futures,  the  court 
said:  "We  deem  it  unnecessary  to  discuss 
the  axiom  that,  in  the  absence  of  a  qualify- 
ing element,  when  a  contract  is  both  made 
and  to  be  performed  in  the  same  state,  the 
law  of  that  state  will  govern  its  nature,  ob- 
ligation, and  interpretation.  This  rule  de- 
termines that  the  law  of  Georgia  governs 
the  present  note,  and,  considered  as  a  secu- 
rity merely,  the  mortgage."  Feet  v.  Hatch- 
er, 112  Ala.  514,  21  South.  711,  57  Am.  St 
Rep.  45.  In  the  case  at  bar  the  note  is  the 
evidence  of  the  personal  contract  between 
the  parties.  The  consideration  attaches  to 
the  personal  contract,  which  was  both  made 
and  to  be  performed  in  California.  The 
mortgage  was  merely  given  as  security  for 
the  payment  of  the  note.  The  validity  of 
the  consideration  must  therefore  be  deter- 
mined according  to  the  law  of  California, 
and  Is  subject  to  ail  the  restrictions  that  the 
Constitution  or  laws  of  that  state  impose. 

It  is  important  to  consider  the  application 
of  the  provision  of  the  Constitution  of  Cali- 
fornia above  cited  to  this  case.    It  appears 
from  the  record  that  the  defendant  for  a 
number  of  years  prior  to  the  commence- 
ment of  any  transactions  between  himself 
and  the  plaintiff  had  been  dealing  in  stocks 
on  the  ttoard  of  trade  in  San  Francisco,  car- 
rying an  account  with   different  firms   of 
stockbrokers,  and  frequently  transferring  his 
account  from  one  firm  of  brokers  to  anoth- 
er.   On  December  10,  1890,  he  transferred 
his  account  from  Reflsh  &  Co.,  a  firm  of 
-stockbrokers  with  whom  he  had  been  doing 
business,   to   Gauthier  &  Co.    In  order  'to 
secure  the  stock  that  Refish  &  Co.  held  as 
security  for  the  balance  owing  them  by  the 
defendant,  Gauthier  &  Co.  advanced  for  the 
defendant  to  Reflsh  &  Co.  the  sum  of  $665.55, 
and  took  the  stock  then  held  by  Refish  & 
{  Co.   as  security  for  this  advancement,  the 
;  certificates  for  such  stock  being  delivered  to 
I  Gauthier   &   Co.   at  this   time.    From   this 
'  time  on  until  the  defendant  closed  his  ac- 
I  count   with    Gauthier   &   Co.    stocks    were 
I  bought  and  sold  by   Gauthier  &  Co.,  from 
I  time  to  -  time,  at  the  request  of  and  'on  the 
I  account  of  the  defendant.     On  July  20,  1891, 
Welgleb,  who  had  also  an  account  In  stock 
transactions  with  Gauthier  &  Co.,  transfer- 
red his  account  to  the  defendant.    The  stock 
I  held  for  Welgleb  was  credited  on  the,l>ooks 
of  Gauthier  &  Go.  to  the  account  of  the  de- 
I  fendant,   Lepper;    Gauthier   &   Co.    at   the 
1  same  time  charging  Lepper's  account  with 
I  $2,237.50,  the  balance  due  them  from  Welg- 
leb on  his  account,  and  crediting  Weigleb's 
account  with  that  amount,  thus  closing  the 
account  of  Welgleb.    It  also  appears   that 
from  time  to  time  Gauthier  &  Co.  paid  as- 
sessments upon  stock  held  by  them  on  ac- 
count of  the  defendant,  and  advanced  to  the 
defendant  certain  sums  of  money  la  cash, 
the  sums  advanced  amounting  in  the  aggre-. 

gate  to  S47.  For  the  cash  thus  advanced  to  the 
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defendant  Gauthler  &  Oo.  should  have  credit 
apon  any  accounting  had  regarding  these 
transactions.  On  August  10, 1891,  the  defend- 
ant closed  his  account  with  Gauthler  &  Co., 
and  Gauthler  &  Co.,  upon  the  order  of  the  de- 
fendant, delivered  over  to  Frltsch  &  Co.,  an- 
other firm  of  brokers,  to  whom  the  defendant 
transferred  his  account,  all  the  stocks  remain- 
ing in  their  hands  which  they  had  bought  for 
tbe  defendant,  or  received  from  the  transfer 
of  the  Welgleb  account,  or  originally  received 
from  Reflsh  &  Co.  There  was  an  actual  de- 
livery of  the  stock  from  Gauthler  &  Co.  to 
Frltsch  &  Co.  Upon  tbe  delivery  of  tbe 
stock,  Frltsch  &  Co.  advanced  to  Gauthler 
&  Co.  the  sum  of  $1,731.10,  being  the  bal- 
ance owing  by  the  defendant  to  Gauthler 
&  Co.,  for  which  the  stock  so  delivered  was 
held  as  security. 

In  many  states.  In  transactions  similar  to 
those  Involved  in  this  case,  the  broker  Is 
held  to  be  the  agent  of  tbe  customer;  but  In 
California  the  courts  hold  that  the  relation 
between  the  broker  and  customer  is  that  of 
vendor  and  vendee.  Cashman  v.  Root,  89 
Cal.  373,  26  Pac.  883, 12  I..  R.  A.  511,  23  Am. 
St.  Rep.  482.  In  Interpreting  the  provision 
of  the  Constitution  of  California  now  under 
consideration,  our  conclusions,  must  of  neces- 
sity be  governed  by  the  construction  placed 
upon  it  by  the  courts  of  that  state.  Assum- 
ing, for  Uie  purposes  of  this  case,  that  tbe 
relation  between  Gautbier  &  Co.  and  the  de- 
fendant was  that  of  vendor  and  vendee,  we 
are  of  the  opinion  that  a  portion  of  the  trans- 
actions between  the  defendant  and  Gauthler 
A  Co.  do  not  constitute  dealing  in  stocks  on 
margins  or  for  future  delivery.  It  appears 
that  a  portion  of  the  stock  received  from 
Reflsh  &  Co.  and  from  the  transfer  of  the 
Welgleb  account,  as  well  as  that  purchased 
upon  the  order  of  the  defendant,  was  actual- 
ly delivered  to  the  defendant's  brokers  on 
August  10,  1881,  when  the  defendant  closed 
bis  account  with  Gauthler  &  Co.  The  de- 
fendant could  not  have  recovered  any  ad- 
vances on  account  of  the  stock  actually  de- 
livered to  him  or  to  bis  agents  or  brokers  at 
bl8  request.  The  delivery  not  only  cured 
any  illegality  that  may  have  existed  prior  to 
that  time  relative  to  the  stock  so  delivered, 
but  Gauthler  &  Co.  would  be  entitled  to 
credit  for  any  money  advanced  by  them  upon 
the  stock  so  delivered,  either  as  purchase 
price,  commission,  assessments,  or  Interest 
thereon.  We  think  this  Is  the  interpretation, 
by  inference,  at  least,  placed  upon  the  above 
provision  of  the  Constitution  of  California 
by  the  courts  of  that  state.  In  Sheeby  v. 
Shinn,  103  Cal.  373,  37  Pac.  393,  a  leading 
case  on  this  subject,  marginal  transactions 
are  defined  as  follows:  "The  meaning  of  the 
word  'margins,'  as  ordinarily  used  in  connec- 
tion with  stock  sales,  has  long  been  well 
understood.  As  most  frequently  employed 
in.  this  state  at  tbe  time  of,  and  for  many 
years  prior  to,  the  adoption  of  the  Consti- 
tution, it  meant  tbe  sum  deposited  by  a  pur- 


chaser of  stock  with  his  broker,  being  a 
certain  percentage  of  tbe  purchase  price  of 
the  stock,  tbe  broker  agreeing  to  advance  the 
balance  of  the  purchase  price  upon  condition 
that  he  should  hold  the  stock  as  security  for 
his  advances,  with  the  right  to  sell  it  in  case 
of  depreciation  of  value  and  failure  of  the 
purcliaser  to  keep  the  margin  good.  This, 
we  say,  was  the  sense  in  which  the  word 
was  most  frequently  employed;  but  It  was 
also  employed  to  describe  deposits  made  by 
sellers  and  purchasers  of  stock  for  future  de- 
livery upon  a  variety  of  conditions,  and  in 
various  ways,  which  need  not  be  considered 
here.  It-  is  enough  for  all  the  purposes  of 
tills  case  to  say  that  whenever  the  purchaser 
of  stock  paid  to  the  vendor  of  the  stock  or  to 
his  broker  a  percentage  of  the  purchase  price 
upon  an  agreement  that  the  stock  should  be 
held  as  security  for  the  balance,  the  amount 
so  paid  was  'margin'  in  the  sense  in  which 
the  term  was  used  by  the  framers  of  the 
new  Constitution."  It  seems  that  the  evil 
sought  to  be  remedied  in  Cjilifornia  was  not 
the  purchase  and  sale  of  stocks  through 
agents  or  brokers,  but  the  wagering  upon  tbe 
market  values  of  stocks  without  any  actual 
delivery  or  transfer  of  the  certificates.  The 
court  la  tbe  same  case  took  occasion  to  de- 
fine to  some  extent  what  constitute  legiti- 
mate transactions  in  stocks.  On  this  point 
the  court  said:  "We  are  at  the  same  time 
convinced  that  it  involves  none  of  the  mis- 
chiefs which  counsel  Insist  will  flow  from 
it  It  will  not  prevent  any  legitimate  trans- 
fer of  stock,  whether  through  the  agency  of 
a  broker  or  otherwise,  nor  will  it  prevent  any 
legitimate  and  bona  fide  pledge  of  stock  cer- 
tificates as  security  for  borrowed  money, 
whether  borrowed  for  the  piuiK>se  of  paying 
for  the  stock  or  any  other  purpose.  Where 
such  is  not  only  the  form,  but  the  substance, 
of  the  transaction,  the  inhibition  of  the  Con-' 
stitutlon  does  not  apply."  In  the  same  case 
the  court  afllrmed  the  Judgment  of  the  trial 
court,  and  In  attempting  to  ascertain  the 
method  applied  by  the  trial  court  In  arriving 
at  the  amount  due  evidently  considered  that 
stock  paid  for  and  delivered  to  the  customer 
relieved  the  broker  from  any  liability  for  the 
money  advanced  on  tbe  stock  so  delivered, 
for  the  court  said:  "As  a  simple  matter  of 
bookkeeping,  the  balance  seems  to  us  to  be 
$1,593.35,  but  the  right  of  plaintiff  to  demand 
that  amount  is  not  so  clear.  The  findings 
show  that  defendant  purchased  340  shares 
more  than  he  sold,  and  also  that  for  some 
shares  plaintlfT  made  full  payment,  and  re- 
ceived the  certificates.  It  is  entirely  con- 
sistent with  the  findings  to  assume  that  the 
price  of  these  full-paid  shares  makes  up  the 
difference  between  the  balance  claimed  and 
the  amount  allowed  by  tbe  superior  court, 
viz.,  $002."  We  think  the  weight  of  authori- 
ty sustains  the  view  that  even  though  stock 
is  purchased  upon  margin,  if  tbe  .customer 
on  whose  account  the  stock  is  purchased 
afterwards  pays  tbe  broker  the  amount  of 
Digitized  by  VjW^^V  It 


312 


81  PACIFIC  REPORTER. 


(Wyo. 


adVaDcements  be  has  made,  and  for  vbicb 
the  broker  bolds  the  stock  as  a  pledge  or  se- 
curity, and  receives  the  certificates  of  stock, 
that  It  then  becomes  a  legal  and'  valid  trans- 
action in  Its  entirety,  and  no  action  will  lie 
against  the  broker  to  recover  back  the  mon- 
ey on  the  stock  so  delivered.  This  seems  to 
be  the  rule  adopted  by  the  Supreme  Court 
of  California  in  Sheehy  t.  Shinn,  supra.  A 
similar  rule  Is  followed  in  Pennsylvania.  In 
Lex's  Appeal,  192  Pa.  313,  43  AO.  973,  Mr. 
Justice  Mitchell,  after  discussing  the  evi- 
dence tending  to  show  the  matter  under  con- 
sideration to  be  a  gambling  transaction,  said: 
"But,  apart  from  this  consideration,  the  evi- 
dence clearly  showed  an  election  by  the  ap- 
pellant to  treat  the  last  transaction  as  a  pur- 
chase (all  previous  ones  being  closed),  and  to 
settle  the  account  on  that  basis.  Under  Pe- 
ters V.  Grim,  149  Pa.  163,  24  AU.  192;  Rep- 
•plier  V.  Jacobs,  149  Pa.  167,  24  Atl.  194;  Mc- 
Naugbton  v.  Haldeman,  160  Pa.  144,  28  Atl. 
647;  Anthony  v.  Unangst,  174  Pa.  10,  34  Atl. 
284— this  made  it  valid,  whatever  had  been 
its  original  character."  In  Young  v.  Glen- 
dennlng,  194  Pa.  662,  45  Atl.  364,  a  similar 
principle  Is  announced  by  the  court  In  dis- 
cussing a  case  involving  stock  transactions. 
"No  matter  what  the  character  of  the  deal- 
ings between  Graham  and  Glendenning  & 
Co.,  or  Huhn  and  Glendenning,  their  succes- 
sors, when  the  transactions  had  ended,  Gra- 
ham settled  with  both  firms,  •  •  •  and 
took  up  all  his  stocks.  The  last  settlement 
was  on  the  22d  of  April,  1896,  more  than 
eighteen  months  before  this  bill  was  filed. 
•  •  •  It  will  be  noticed  from  the  testi- 
mony that  In  every  instance  the  brokers,  in 
the  purchase  and  sale  of  stocks,  acted  as  the 
agents  of  Graham,  and  in  every  case  there 
was  an  actual  sale,  piu-chase,  and  delivery. 
Therefore,  whatever  may  have  been  the  na- 
ture of  the  previous  transactions  as  to  Gra- 
ham, he  finally  legitimated  them  all  by  pay- 
ing his  indebtedness  and  departing  with  his 
stocks."  A  similar  rule  is  followed  in  New 
Jersey.  Sharp  v.  Stalker,  63  N.  J.  Eq.  596, 
52  Atl.  1120.  This  seems  to  be  a  reasonable 
rule,  and  one  that  conforms  to  every  prin- 
ciple of  equity.  It  would  be  a  harsh  doc- 
trine to  announce  that  a  customer  could  pro- 
cure advances  on  stocks  from  brokers,  pay 
the  balance  due,  take  the  stock,  and  then 
bring  an  action  and  recover  the  full  amount 
paid  the  broker.  This  would  be  unfair,  un- 
reasonable, and  unjust.  We  are  of  the  opin- 
ion, therefore,  that  when  the  defendant, 
through  his  brokers,  Frltscb  &  Co.,  paid  the 
balance  due  on  the  stock  to  Gauthier  &  Co. 
on  August  10,  1891,  and  took  the  stock,  it 
legalized  all  transactions  between  Gauthier 
&  Co.  and  the  defendant,  Lepper,  relative  to 
the  stock  so  delivered. 

The  trial  court  foimd  generally  for  the  de- 
fendant, witliout  stating  any  conclusions  ei- 
ther .of  law  or  of  fact  Evidently  the  court 
held  that  the  entire  consideration  for  which 
the  mortgage  was  given  went  to  secure  the 


account  of  the  defendant  wltb  Gauthier  & 
Co.,  and  that  such  account  was  in  its  entirety 
void,  as  constitutbig  purchases  of  stock  on 
margins  or  for  future  delivery.  As  we  have 
already  suggested,  the  court  was  justified  in 
finding  from  the  evidence  that  that  iwrtlon 
of  the  consideration  of  the  mortgage  in  ques- 
tion which  was  not  embraced  in  the  original 
mortgage  to  Welgleb  was  given  to  secure 
defendant's  account  with  Gauthier  &  Co., 
and  that  so  much  of  said  account,  so  se- 
cured, as  constituted  marginal  stock  trans- 
actiotts,  was  void,  which  to  that  extent  would 
render  the  consideration  for  the  mortgage 
void.  The  court  erred  in  holding  void  the 
entire  account  of  defendant  with  Gauthier  & 
Co.  For  the  reasons  stated  in  this  opinion, 
that  portion  of  the  consideration  represented 
by  the  amount  embraced  in  the  original  mort- 
gage to  Welgleb  constitutes  a  valid  charge 
against  the  defendant  All  proper  and  rea- 
sonable charges  on  account  of  stock  pur- 
chased for  the  defendant  and  subsequently 
delivered  to  him  or  to  bis  brokers  by  his  di- 
rection constitute  valid  charges  against  the 
defendant.  Any  money  advanced  by  Gau- 
thier &  Co.  to  Refisb  &  Co.  for  the  defendant 
on  December  10,  1890,  at  the  time  that  the 
account  was  opened,  together  with  such  in- 
terest thereon  as  the  law  would  allow,  after 
deducting  the  proceeds  of  that  portion  of 
tlie  stock  received  from  Reflsh  &  Co.  which 
was  sold  by  Gauthier  &  Co.  and  placed  to  the 
credit  of  the  defendant,  constitutes  a  valid 
charge  against  the  defendant;  and  all  cash 
advanced  to  the  defendant  individually  by 
Gauthier  &  Co.  constitutes  a  valid  charge 
against  the  defendant.  A  portion  of  the  ac- 
count consists  of  stock  bought^  and  sold  by 
Gauthier  &  Co.  without  any  delivery  to  the 
defendant.  To  the  extent  that  the  account 
may  exhibit  any  indebtedness  from  the  de- 
fendant upon  such  transactions,  it  must  be 
held  void,  and  to  that  extent  it  will  not  fur- 
nish a  valid  consideration  for  the  mortgage. 
The  defendant,  in  a  proper  action,  would 
have  been  entitled  to  recover  all  advances 
made  with  respect  to  such  transactions,  and 
hence,  so  far  as  the  mortgage  was  given  to 
secure  any  Indebtedness  growing  out  of  such 
transactions,  either  ^  the  present  or  future, 
it  must  be  treated  as  illegal  and  void. 

As  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  it  is  proper 
to  say  that  it  will  be  the  duty  of  the  court 
upon  another  trial  to  ascertain  the  amount 
of  the  valid  indebtedness  of  the  defendant  to 
Gauthier  &  Co.,  for  which  the  mortgage  was 
in  part  given  as  security.  We  think  it  will 
be  necessary  to  take  further  evidence,  in  or- 
der to  arrive  at  a  correct  determination  of 
that  matter,  for  the  reason  that  the  evidence 
introduced  at  the  former  trial  was  not  taken 
uixtn  this  theory.  The  plaintiff's  case  was 
evidently  presented  upon  the  theory  that  he 
bad  actually  loaned  the  money  to  defendant 
independent  of  his  dealings  with  Gauthier  & 
Co.,  and,  further,  that  none  of  such  dealings 
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"were  void;  while  the  def aidant's  case  was 
presented  upon  the  theory  that  his  entire  ac- 
count with  Oanthler  &  Go.  was  void.  For 
tbls  reason  the  evidence  fails  to  explain 
many  matters  which  may  be  found  material 
to  the  Inquiry  herein  suggested. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

POTTER,  0.  J.,  and  BEARD,  J.,  concur. 


(147  Cal.  lOS) 

In  re  WILSON'S  ESTATE.     (S.  F.  4,0«.)» 

(Supreme  Court  of -Califomia.    June  7,  1905.) 

1.  EXECUTOBS    AND    ADMINISTBATOBS— NoTICE 

TO    Cbeditobs— Publication    —    Decbee— 

Vacation— Res  Judicata. 

Code  Civ.  Proc.  $  J490,  requires  every  ex- 
ecutor or  administrator  to  publish  a  notice  to 
the  creditors,  as  directed  by  the  judge,  not  less 
than  once  a  weelc,  for  four  weelis.  Section  1491 
provides  that  the  time  expressed  in  'the  notice 
shall  be  ten  months  after  ttie  first  publication 
if  the  estate  exceeds  $10,000  in  value,  and  four 
months  if  it  does  not  f  and  section  1492  de- 
clares tliat  after  notice,  on  proof  of  dqe  pub- 
lication filed,  the  court  may  malce  an  order  or 
decree  of  due  notice  given.  Held,  that  a  decree 
vacating  a  formal  decree  establishing  due  notice 
after  publication  for  four  months,'  because  of  a 
doubt  entertained  by  the  court  as  to  the  value 
of  the  estate,  was  not  res  judicata  of  the  issue 
of  the  value  of  the  estate,  and  did  not  preclude 
the  court  from  determining,  on  an  application 
for  distribution,  that  the  estate  had  never  ex- 
ceeded $10,000  in  value,  and  that  the  notice  to 
creditors  was  proper. 

2.  Same— AppbaI/— Review. 

Where  a  decree  establishing  due  notice  to 
creditors  was  embraced  in  a  decree  settling  the 
executor's  account  and  making  final  distribution 
of  the  estate,  it  was  reviewable  on  appeal  from 
such  distribution  decree. 

Department  2.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  James 
M.  Troutt,  Judge. 

Proceeding  for  the  distribution  of  the  es- 
tate of  Ezehiel  Wilson,  deceased.  From  a 
decree  settling  the  executor's  final  account, 
making  distribution,  and  establishing  due 
notice  to  creditors,  Laura  Le  Tourneux  ap- 
peals.   Affirmed. 

Charles  F.  Hanlon,  for  apt)ellant.  J.  P. 
liCicester  and  James  A.  Ballentlne,  for  re- 
spondent 

HENSHAW,  J.  The  court  made  Its  order 
of  publication  of  notice  to  creditors  in  the 
above-entitled  estate  in  due  form  as  requir- 
ed by  law.  The  administrator  caused  said 
notice  to  be  published  in  accordance  with 
the  order,  and  with  sections  1490  and  1491  of 
the  Code  of  CItII  Procedure,  directing  the 
presentation  of  claims  within  four  months 
after  such  publication,  and  upon  the  usual 
proofs,  ex  parte,  the  court  made  Its  de- 
cree establishing  that  due  notice  to  credit- 
ors had  been  given. 

Laura  Le  Tourneux  was  an  alleged  credit- 
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or  of  the  estate.  She  failed  to  present  her 
claim  within  the  four  months  prescribed 
in  the  notice,  but  did  present  It  within  ten 
months.  Moreover,  she  made  application  to 
the  court  In  probate, '  based  upon  affidavit, 
to  vacate  its  decree  establishing  due  notice 
to  creditors,  asserting  that  the  value  of  the 
estate  exceeded  $10,000;  and  the  court,  after 
hearing,  made  its  order  vacating  that  de- 
cree* and  stating  in  the  order  of  vacation 
that  it  found  the  estate  to  be  in  value  greater 
than  $10,000.  The  administrator,  resting  up- 
on the  sufficiency  of  the  publication  already 
made,  did  nothing  further  until,  the  time 
arriving  for  the  final  settlement  and  distribu- 
tion of  the  estate,  be  filed  his  petition,  In 
due  form,  seeking  the  settlement  of  his  ac- 
count and  distribution  of  the  estate,  and  ask- 
ing that  a  decree  should  be  entered  establish- 
ing due  notice  to  creditors.  This  matter 
I  was  heard  by  the  court,  and  the  showing 
was  Indisputable  that  the  estate  did  not  and 
never  had  equaled  in  value  the  sum  of  $10,- 
000.  The  court  so  found,  and  further  found 
that  the  publication  of  notice  to  creditors 
had  In  all  respects  been  duly  made  In  ac- 
cordance with  law,  and  again  made  its  de- 
cree establishing  that  due  notice  to  credit- 
ors had  been  given.  Laura  Le  Toumeux'a 
claim  was  in  litigation.  The  very  obvious 
effect  of  the  decree  was  to  deprive  her  of 
all  standing  In  that  litigation,  because,  ad- 
mittedly, she  had  not  presented  her  claim 
within  the  four  months  required  by  law,  if, 
in  truth,  the  estate  was  of  less  value  than 
$10,000:  Accordingly  she  appeals.  Her  con- 
tention upon  the  appeal  is  that  when  the 
court  made  Its  order  vacating  its  first  decree 
establishing  due  notice  to  creditors.  It  found 
that  the  estate  exceeded  In  value  $10,000, 
that  this  finding  was  absolute  and  determina- 
tive of  the  question,  that  all  parties  were 
foreclosed  by  the  finding,  and  that  It  was 
not  a  question  open  for  future  and  later  con- 
sideration. Upon  the  other  hand.  It  Is  con- 
tended that  the  sole  effect  of  the  order  va- 
cating the  decree  establishing  due  notice 
was  to  set  the  question  of  the  publication  of 
due  notice  at  large,  leaving  its  determination 
for  some  appropriate  future  action. 

Such  we  conceive  to  be  the  true  meaning 
of  the  order,  and.  Indeed,  the  proper  method 
of  procedure.  It  will  not  often  happen  that 
the  question  of  the  value  of  an  estate  Is  a 
close  one,  but  when  this  is  the  case  the 
provisions  of  our  law  in  meeting  it  are  some- . 
what  singular.  The  judge  in  the  first  in- 
stance does  no  more  than  to  direct  a  publi- 
cation of  notice  In  some  designated  newspa- 
per of  the  county  as  often  as  he  shall  re- 
quire, but  not  less  than  once  a  week  for  four 
weeks.  He  does  this  without  knowledge  of 
the  actual  value  of  the  estate.  The  admin- 
istrator, in  turn.  Is  required  to  publish  the 
notice  in  the  newspaper  for  the  length  of 
time  directed,  calling  upon  all  persons  hav- 
ing claims  against  him  to  exhibit  tbeii 
claims,  with  the  necessary  vouchers,  eithei 
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at  his  place  of  residence  or  business,  as  speci- 
fied In  tbe  notice;  and  be  is  further  called 
upon  to  prescribe  in  this  notice  the  time  lim- 
it within  which  such  claims  must  be  pre- 
sented. If  the  estate  exceed  $10,000  in  value, 
then  he  is  to  call  upon  the  claimants  to 
present  their  claims  within  ten  months  from 
the  date  of  the  llrst  publication;  If  the  es- 
tate be  less  than  $10,000,  then  to  present 
them  within  four  months.  Code  Clr.  Proc. 
§§  1490,  14bl.  While  the  executor  or  admin- 
istrator la  so  called  upon  to  designate  the 
time,  his  designation  is  not,  of  <  course,  a 
Judicial  determination  of  the  value  of  the 
estate,  and  is  binding  upon  no  creditor  or 
claimant  if  the  time  limit  be  not  the  time 
prescribed  by  the  law  according  to  the  value 
of  the  estate.  Section  1492  contemplates 
that  the  admii^lstrator  may  obtain  his  de- 
cree establishing  due  notice,  after  the  no- 
tice has  in  fact  been  given,  by  presenting 
and  filing  a  copy  thereof,  with  the  affidavit 
of  due  publication,  and  upon  the  produc- 
tion of  such  other  testimony  as  may  be  sat- 
isfactory to  the  court  While,  in  practice, 
such  decrees  are  taken  almost  as  a  matter- 
of  course  upon  presentation  and  inspection 
of  the  statutory  proofs,  It  may  sometimes 
happen  that  the  question  of  the  value  of 
the  estate  Is  an  exceedingly  close  one,  and 
that  valuable  rights  may  depend  upon  an 
exact  determination  of  the  value.  It  Is  not 
incumbent,  therefore,  upon  the  trial  judge 
to  make  his  decree  at  haphazard,  nor  upon 
partial,  and  what  may  prove  subsequently  to 
be  most  unsatisfactory,  proof.  The  wisest 
course  to  pursue  In  such  a  case  might  well 
be  to  wait  until  the  time  for  distribution  baa 
arrived,  when  all  the  parties  are  regularly 
before  the  court,  and  when  the  value  of  the 
estate  can  be  accurately  determined.  Such 
was  the  course  which  the  Judge  here-pursued. 
The  showing  made  before  him  under  the  ap- 
plication to  vacate  his  first  decree,  estab- 
lishing notice  to  creditors,  was  doubtless  suf- 
ficient to  Justify  the  order  which  he  actually 
made  vacating  the  decree.  No  binding  force 
attaches  to  the  further  declaration  that  the 
value  of  the  estate  exceeded  $10,000.  It  was 
not  necessary  to  the  order  which  was  ac- 
tually made,  and  cannot  be  construed  as  a 
final  and  definite  determination  of  that  issue 
of  fact  It  was  sufficient  for  the  court  to 
have  said  that,  "Because  of  doubt  entertain- 
ed as  to  the  value  of  the  estate,  I  will  vacate 
the  decree,  leaving  the  matter  open  for  full 
consideration  and  final  determination  when 
the  estate  comes  to  be  closed."  It  follows, 
therefore,  that  the  order  of  the  trial  court 
vacating  its  decree  establishing  due  notice 
to  creditors  was  in  no  sense  a  Judgment  up- 
on the  facts,  so  as  to  constitute  res  Judicata 
between  the  parties,  and  had  no  other  or 
further  effect  than  to  clear  the  way  for  a 
proper  determination  of  this  disputed  point. 
In  effect,  it  reserved  the  determination  imtii 
the  time  for  uistribution  arrived,  at  which 
time  it  was  made  clearly  to  appear  that  the 


estate  .was,  and  always  had  been,  of  less 
value  than  $10,000.  Such  being  the  fact,  the 
publication  of  notice  to  creditors  was  suffi- 
cient, both  as  to  form  and  substance,  and, 
proper  proofs  having  been  made  to  the  court. 
Its  decree  establishing  due  notice  was  in  all 
respects  regular. 

While  an  appeal  does  not  lie  from  a  de- 
cree establishing  due  notice  to  creditors,  as 
such,  In  this  Instance  that  decree  was  em- 
braced In  the  decree  settling  the  final  account 
of  the  executor  and  making  final  distribution 
of  the  estate,  and  the  appellant,  in  terms, 
appeals  from /such  decree. 

The  decree  appealed  from  is  affirmed. 


We    concur:' 
GAN,  J. 


McFARLAND,    J.;     LORI- 


afi  Cal.  106) 
PACIFIC  DEBENTURE   CO.   v.  CALD- 
WELL.   (S.  P.  3,402.) 

(Supreme  Court  of  California.    June  7,  1905.) 

Injunction— EQurrr—JuBisDiCTiON  —  Ille- 
gal Tbans.\ction. 

Where  a  judgment  by  default  is  taken  on 
a  cause  of  action  arising  out  of  a  lottery  trans- 
action, a  court  of  equity  will  not  assume  juris- 
diction to  enjoin  the  enforcement  of  the  judg- 
ment. 

[EJd.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Equity,  §$  77-80 ;  vol.  30,  Cent  Dig. 
Judgment  S  784;   vol.  33,  Cent  Dig.  Lotteries, 

Department  2.  Appeal  from  Siq)erlor 
Court,  City  and  County  of  San  Francisco; 
Thomas  F.  Graham,  Judge. 

Suit  by  the  Pacific  Debenture  Company 
against  William  Caldwell.  From  a  judg- 
ment in  favor  of  defendant,  and  from  an  or- 
der dissolving  a  preliminary  Injunction, 
plaintiff  appeals.     Affirmed. 

W.  C.  Cavltt,  C.  A.  Elliott,  and  D.  B. 
Alexander,  for  appellant  Louis  S.  Beedy  and 
John  T.  Pldwell,  for  respondent 

HENSHAW,  J.  This  appellant,  having 
suffered  Judgment  by  default  In  the  Justice 
court  of  the  city  and  county  of  San  Francisco, 
filed  Its  bill  In  equity  In  the  superior  court 
of  that  city  and  coimty  to  procure  an  injunc- 
tion restraining  the  enforcement  of  the  Judg- 
ment. A  preliminary  restraining  order  was 
obtained.  Respondent  demurred  to  plaintiff's 
bill,  his  demurrer  was  sustained,  and  an  or- 
der of  court  was  entered  'dissolving  the  pre- 
liminary Injunction.  From  the  Judgment  on 
demurrer  and  from  this  order,  plaintiff  ap- 
peals. Upon  its  appeal  It  presents  certain 
technical  objections  as  reasons  why  the  in- 
junction should  have  been  granted.  It  urges, 
that  the  Justice  coiu-t  entered  Its  default  with- 
in the  time  allowed  to  It  by  law  to  plead.  It 
urges  that  the  plaintiff  In  the  Justice  court 
had  split  a  single  demand  of  $521.50,  and 
commenced,  or  caused  to  be  commenced,  two 
separate  suits — one  for  $209  and  one  for 
$222.50~wlthout  Itsigctmse^t-and  ^without 
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remitting  Id  either  salt  tlM  excess  over  and 
above  tbe  sqm  of  $S0O,  as  to  which  the  Jna- 
tlce  conrt  had  jurisdiction.  Code  Olv.  Proc. 
{  894.  But  this  court  will  not  enter  upon  tbe 
conalderatlon  of  any  of  these  matters.  Plain- 
tiff's bill  la  wholly  without  equity,  for,  when 
tt  comes  to  present  Its  defense  upon  the  mer- 
its to  the  action  In  the  justice  court.  It  makes 
It  appear  by  its  pleading  in  the  superior 
court,  and  by  the  argument  In  Its  brief,  that 
tt  was  engaged  In  an  unlawful  business ;  that 
it  was  a  "get  rich  quick"  concern,  conducting 
a  lottery ;  that  its  business  was  opposed  both 
to  public  policy  and  to  the  express  mandate 
of  tbe  law.  Upon  this  very  subject,  and  as  a 
reason  why  a  court  of  equity  should  restrain 
a  conrt  of  law  from  enforcing  its  judgment, 
appellant,  in  its  brief,  employs  this  remaib- 
able  language:  "We  have  shown  all  of  these 
facts  In  our  complaint,  and  more.  We  have 
also  shown  that  the  contract  out  of  which 
this  demand  arises  Is  one  which  is  contrary 
to  public  policy,  and,  under  the  decisions  of 
tbe  conrt,  as  soon  as  that  fact  appeared  the 
lower  court  should  at  once  have  set  its  seal 
of  condemnation  upon  It.  A  court  should  not 
permit  a  judgment  based  upon  such  a  (ion- 
tract  to  be  enforced  In  any  manner,  nor' 
should  It  allow  a  plaiiitiff  who  had  engaged 
In  such  a  contract,  nor  bis  supposed  assignee, 
to  enforce  such  a  judgmenfc"  In  other  words, 
plaintiff,  proclaiming  itself  a  wrongdoer  and 
a  violator  of  the  law,  asks  equity  to  restrain 
a  creditor  who  has  obtained  a  judgment  In 
law  against  it,  because  forsooth.  Its  busi- 
ness Is  illegal,  and  therefore  courts  of  law 
and  of  equity  wMl  refuse  their  aid  to  either 
party.  It  is  not,  perhaps,  surprising  that 
this  plaintiff,  tmder  tbe  circumstances,  should 
be  blind  to  the  fact  that  It  itself  is  seeking 
the  affirmative  aid  of  a  court  of  equity  to 
protect  it  in  tbe  fruits  of  its  illegal  and  for- 
bidden contracts.  The  superior  court,  In  equi- 
ty, could  have  done  no  other  than  it  did — 
refuse  a  bearing  to  tbe  bill  because  of  its 
absolute  lack  of  equity. 

The  judgment  and  order  of  the  trial  court 
are  affirmed,  with  costs,  and  with  damages 
against  appellant  In  the  sum  of  $100  for  a 
frivolous  appeal. 


We    concor: 
GAN.  3. 


UcFARLAND,    3.',     LOai- 


(147  Cal.  9S) 

In  re  DUNPHY'S  ESTATB. 

FLOOD  T.  DUNPHY  et  al.    (S.  F.  4.086.)* 

(Supreme  Court  of  California.    June  6,  1905.) 

1.  WiLi/— Tkcst^-Constextctioh. 

Testator  by  bia  will  created  a  trust  as  to 
all  of  his  property,  and  divided  his  estate  into 
fifths,  and  provided  in  his  will  that  as  to  tbe 
finit  and  second  devisees  each  was  to  have  one- 
fiftb  of  tbe  income  during  life,  and  at  the  death 
of  tbe  devisee  the  devise  was  to  go  to  her  chil- 
dren, or,  if  she  left  no  children,  the  devise  was 
to  go  to  testator's  heirs  at  law.    As  to  tbe  third 

"•Rehearlm  tmiti  4ttly  t,  IMS.    BEATTT,  O.  t^ 
dlssantlng. 


devisee,  the  will  provided  that  one-flftb  of  thn 
principal  of  testator's  estate  shoald  be  paid  as 
tbe  devisee  might  by  will  direct.  As  to  tbe 
fourth  devisee,  the  will  provided  that  at  her 
death  one-fifth  of  the  principal  of  testator's  es- 
tate should  be  transferred  and  distributed  as  tbe 
devisee  might  by  will  direct,  tbe  third  and  fourth 
devises  concluding  as  in  the  devise  to  the  other 
devisees.  In  the  fifth  devise  the  language  was 
the  same  as  in  the  fourth,  except  that  there  was 
no  provision  for  the  devisee's  children.  Held, 
that  the  will  sufiScientiy  disclosed  testator's 
intention  to  make  direct  devises  to  the  remain- 
dermen, and  a  contention  that  there  waa  an  in- 
valid trust  to  convey  real  proper^  to  benefi- 
ciaries was  untenable. 
2.  Btjm. 

As  to  one  of  the  devises,  the  will  provided 
that  one-fifth  of  the  income  of  testator  s  estate 
■bonld  be  i>aid  to  a  daughter  of  testator,  "to 
be  applied  as  follows:  so  long  aa  my  grand- 
daughter shall  remain  In  the  custody  of  my 
family  during  her  minority  a  sufficient  sum  out 
of  said  fifth  shall  he  applied  to'  tbe  support 
and  maintenance  of  my  granddaughter,''^  etc. 
The  granddaughter  was  a  ward  and  member  of 
the  family  of  tbe  daughter,  to  whom  tbe  income 
was  to  be  paid  for  the  benefit  of  the  grand- 
daughter. Held,  that  a  contention  that  tbe  pro- 
vision to  pay  the  income  for  the  support  of  tbe 
granddaagbter  was  discretionary  and  therefore 
void  was  untenable. 
8.  Sake. 

A  contention  that  tbe  provision  (or  the 
payment  of  tbe  income  for  the  support  of  tbe 
granddaugtiter  was  void  because  to  be  applied 
by  tbe  daughter  was  also  untenable  in  view  of 
Civ.  Code,  {  857;  authorizing  the  creation  of 
trusts  to  receive  the  rents  and  profits  of  real 
property  and  pay  them  to  or  apply  to  the  use 
of  any  person  for  himself  or  his  family. 

4.  Same— EQCiTABLa  Conversion. 

Where  testator  by  bis  will  created  a  trust 
as  to  all  of  his  property,  -ceal  and  personal, 
some  of  which  was  real  property  in  different 
states,  with  direction  to  bis  executrices  to  sell 
it  all  and  invest  the  proceeds  in  real  estate  in  a 
certain  city,  the  property  mentioned  in  the  will 
would  in  equity  be  considered  as  real  property 
in  the  city  designated  by  testator. 

5.  8am&-Statute. 

A  will  directing  the  testator's  executrices 
to  sell  all  of  tbe  real  and  personal  property  of 
tbe  testator  and  invest  the  proceeds  in  real  es- 
tate in  a  certain  city,  and  to  pay  the  income 
thereof  to  devisees  for  life  or  during  determinate 
periods  of  their  lives,  and  disposing  of  tbe  re- 
mainders by  direct  devises,  is  valid  under  Civ. 
Code,  }  857,  declaring  the  purposes  for  which 
trusts  may  be  created. 

6.  Appeal— Haruless  Ebbob— Evidence. 

In  a  proceeding  under  Code  Civ.  Proc.  S 
1064,  for  determining  the  rights  of  persons  in 
tbe  estate  of  a  decedent,  where  the  question 
of  the  validity  of  the  will  creating  a  trust  was 
involved,  and  a  construction  was  adopted  by  the 
California  courts  in  favor  of  the  validity  of 
the  will  under  the  California  laws,  the  admis- 
sion in  evidence  of  the  (constitution  and  statutes 
of  a  state  in  which  some  of  tbe  property  be- 
longing to  the  estate  was  located^  showing  that 
there  was  in  that  state  ho  provision  on  the  sut>- 
ject  of  express  trusts  of  real  property  and  that 
tbe  common  l^w  of  England  was  in  force  there, 
was  not  cause  for  reversal  irrespective  of  wheth- 
er the  laws  of  such  other  state  were  applicable 
to  the  case. 

7.  Laws  of  Anotheb  State— Pbesumption. 

The  law  of  other  states,  in  the  absence  of 
proof,  is  presumed  by  the  courts  of  (jalifomia 
to  be  the  same  as  the  law  of  California. 

8.  WH'I'— Widow— Election— Tim*  iob  Ex- 
ebctsino. 

Where  testator  included  communAy  proper- 
ty when  making  his  will,  and  made  provisiorip 
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for  the  contingency  of  the  widow's  eleotion  not 
to  take  under  the  will,  but  did  not  limit  the 
time  within  which  she  should  exercise  the  right, 
the  mere  fact  that  she  gave  written  notice  of  her 
intention  to  assert  her  rights  in  the  community 

Eroperty  did  not  preclude  her  from  changing 
er  mind  and  taking  under  the  will,  the  state- 
ment not  having  been  shown  t6  have  caused 
any  other  person  to  do  anything  detrimental  to 
his  interest. 

Department  2.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  James 
M.  Troutt,  Judge. 

In  the  matter  of  the  estate  of  William 
Dunphy,  deceased.  Action  by  Mary  D.  Flood 
against  Carmen  O.  Dunphy  and  others. 
From  a  judgment  In  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 

Myrick  &  Deerlng,  for  appellant.  Charles 
S.  Wheeler,  Bishop,  Wheeler  &  Hoefler,  Lloyd 
&  Wood,  J.  H.  Meredith,  Sullivan  &  SulUvan, 
and  George  W.  Halght,  for  respondents. 

McFARLAND,  J.  The  plaintiff  Is  the 
daughter  and  one  of  the  heirs  at  law  of 
William  Dunphy,  deceased;  the  other  heirs 
of  said  deceased  are  the  defendants,  Carmen 
O.  Dunphy,  his  surviving  wife,  Jennie  0. 
Dunphy,  another  daughter,  James  C.  Dim- 
phy,  m.  son,  and  Ylola  Piercy,  a  minor  child 
of  a  deceased  daughter  of  said  decedent. 
The  defendant  Jennie  C.  Dunphy  Is  guard- 
Ian  of  said  Viola.  This  action  was  brought 
by  plaintiff,  under  section  16^  of  the  Code 
of  Civil  Procedure,  for  the  purpose  of  hav- 
ing the  rights  of  all  persons  claiming  heir- 
ship, ownership,  or  interest  in  the  estate  of 
said  deceased  judicially  ascertained  and  de- 
termined. The  judgment  of  the  superior 
court  was  adverse  to  plaintiff,  and  from  the 
judgment  and  an  order  denying  her  motion 
for  a  new  trial  she  appeals. 

The  deceased  left  a  will  by  which  he  cre- 
ated, or  attempted  to  create,  a  trust  Appel- 
lant contends  that  this  trust  is  void,  for 
reasons  assigned;  respondents  contend  that 
it  is  valid.  The  decision  of  the  court  was 
that  the  trust  is  valid,  and  the  ma\p  issue 
In  the  case  is  whether  or  not  that  decision  Is 
right. 

By  the  will  a  few  bequests  are  given  to 
some  religious  and  charitable  societies  which 
need  not  be  considered,  and  the  defendants 
Carmen  and  Jennie  C.  are  appointed  execu- 
trices,  without  bonds.  ■  The  parts  of  the  will 
which  present  the  main  issue  on  this  appeal 
are  as  follows: 

"I  give,  devise  and  bequeath  to  my  wife 
Carmen  Ovil  Dunphy  and  my  daughter  Jen- 
nie C.  Dunphy  all  my  property  and  estate 
real  and  personal  wherever  situate  to  have 
and  to  hold  to  tbem  or  the  survivor  of  them 
in  trust  for  the  uses  and  purposes  here- 
inafter named.  ♦  •  •  My  said  trustees 
shall  convert  all  my  personal  property  in  the 
County  of  Monterey,-  State  of  California, 
Into  cash  and  all  my  personal  and  real  prop- 
erty in  the  State  of  Nevada  shall  also  be 
sold  by  them  for  cash  as  soon  as  practica- 


ble for  the  best  price  obtainable;  •  •  • 
and  they  shall  Invest  the  proceeds  of  such 
sale  in  real  estate  in  the  City  and  County 
of  San  Francisco,  State  of  California,  im- 
proved or  unimproved;  if  unimproved  suffl- 
cleut  money  shall  be  retained  to  improve 
the  same,  and  shall  be  so  used  as  that 
the  property  be  made  to  bring  In  a  reason- 
able revenne;  my  object  being  to  have  all 
my  property  Invested  In  real  estate  In  such 
a  way  that  It  will  produce  a  steady  and 
reasonable  Income.  The  net  Income  of  my 
whole  estate  after  paying  all  taxes,  expenses 
and  outlays  of  every  kind,  shall  be  divided 
into  five  equal  shares  or  parts,  one-flfth  of 
said  income  shall  be  paid  quarterly  to  my 
wife  during  her  life,  and  upon  her  death 
one-flfth  of  the  principal  of  my  estate  shall 
be  transferred  and  distributed  as  she  may 
by  will  direct.  If  she  shall  have  made  no 
direction  said  one-flfth  shall  go  to  my  heirs 
at  law. 

"One-flfth  of  said  income  shall  be  paid 
quarterly  to  my  daughter  Mary  Flood  during 
her  life.  Upon  her  death  one-fifth  of  the 
principal  of  my  estate,  shall  go  to  her  chil- 
dren, and  if  she  leaves  no  child  said  one- 
flfth  shall  go  to  my  heirs  at  law. 

"One-flfth  of  said  Income  shall  be  paid 
quarterly  to  ihy  son  James  C.  Dunphy  dur- 
ing his  life,  and  at  bis  death  one-flfth  of  the 
principal  of  my  estate  shall  be  paid  as  he 
may  by  will  direct;  If  he  shall  have  made 
no  such  directions,  then  such  fifth  interest 
shall  go  to  his  children;  and  If  he  shall 
leave  no  child,  it  shall  go  to  my  heirs  at 
law. 

"One-flfth  of  said  income  shall  be  paid 
quarterly  during  her  lifetime  to  my  daughter 
Jennie  C.  Dunphy;  at  her  death  one-flfth  of 
the  principal  of  my  estate  shall  be  transfer- 
red and  distributed  as  she  may  by  will 
direct,  and  it  she  shall  have  made  no  such 
directions  it  shall  go  to  her  children,  and  If 
she  leave  no  child  it  shall  go  to  my  heirs  at 
law. 

"One-fifth  of  said  Income  shall  be  paid  to 
my  daughter  Jennie  C.  Dunphy  to  be  applied 
as  follows:  so  long  as  my  granddaughter 
Viola  Carrie  Carmen  Piercy  shall  remain  In 
the  custody  of  my  family  during  her  mi- 
nority a  sufflodmt  sum  out  of  said  fifth  shall 
be  applied  to  the  support  and  maintenance 
of  my  granddaughter.  The  residue  of  the 
said  one-flfth  Indome  shall  be  paid  to  my  wife 
and  three  children  until  my  said  granddaugh- 
ter attains  the  age  of  twenty-one  years  after 
which  time  the  said  one-flfth  income  less 
the  sum  of  ten  thousand  dollars  expended  by 
me  in  procuring  the  custody  of  her  person, 
shall  be  paid  to  her  quarterly  during  her 
life.  *  *  •  At  the  death  of  my  grand- 
daughter one-flfth  of  the  principal  of  my 
estate  shall  go  to  her  children,  and  if  she 
leave  no  child  to  my  heirs  at  law.  »  •  • 
To  my  said  executors  and  trustees  I  give  full 
power  and  authority  to  make  any  and  all 
sales  and  Investments  and  outlays  without 
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applying  to  any  court  or  Jndge  for  leave  to 

do    BO." 

The  principal  contention  of  appellant  is 
that  by  tblB  will  tbe  testator  undertook  to 
create  an  Invalid  trust  to  convey  real  prop- 
erty to  beneflciaries;  tliat  its  terms  are  In 
this  regard  substantially  tbe  same  as  those 
of  the  attempted  trust  which  was  held  void 
In  Estate  of  Fair,  132  Cal.  533,  60  Pac.  442, 
64  Pac  1000,  84  Am.  St  Rep.  70,  and  that  tbe 
said  Fair  Case  is  determinative  of  tbe  ques- 
tion here  under  discnssion  in  favor  of  appel- 
lant We  do  not  think  that  this  contention 
is  maintainable.  Of  course,  it  Is  a  funda- 
mental principle  tliat  a  construction  of  a 
will  favorable  to  testacy  will  always  obtain 
when  tbe  language  used  reasonably  admits 
of  sucb  construction,  and  that  it  will  not  be 
held  to  contain  a  void  trust  unless  tbe  in- 
validity of  tbe  trust  be  beyond  question; 
and  therefore  it  will  not  be  held  tbat  a  will 
creates  an  unwarranted  trust  to  convey  un- 
less its  language  olearly  shows  an  intent  to 
create  such  a  trust,  and  cannot  be  reasonably 
construed  otherwise.  Now,  in  the  Fair  Case 
it  was  held  by  tbe  conrt  that  the  testator 
devised  all  bis  property  to  bis  trustees,  and 
provided  no  way  by  which  It  could  vest  in 
any  other  person  except  by  a  conveyance  by 
said  trustees,  and,  moreover,  clearly  express- 
ed bis  intent  that  it  should  so  vest  only  by  a 
conveyance  by  tbe  trustees.  Tbe  only  words 
used  on  tbe  subject  in  that  will  constituted 
express  directions  to  tbe  trustees  to  "trans- 
fer and  convey."  Tbat  express  direction  was 
used  many  times,  and,  in  tbe  opinion  of  the 
majority  of  the  court,  the  will  contained  no 
language  that  could  possibly  be  construed 
into  a  direct  devise  to  the  beneficiaries  or 
any  Intent  to  make  such  devise,  and  that,  on 
the  contrary,  it  clearly  appeared  tliat  he 
did  not  intend  to  make  such  a  devise,  but 
did  intend  that  no  title  should  pass  to  a 
third  person  except  by  a  conveyance  by 
the  trustees.  All  that  there  was  in  the  will 
on  the  subject  was  repeated  directions  to 
liis  trustees  to  "transfer  and  convey."  With 
respect  to  this  question  now  under  considera- 
tion, tbe  will  involved  in  the  case  at  bar  is 
very  different  from  tbe  will  of  Fair.  As  to 
two-fifths  of  the  property  no  question  is 
raised;  Mary  Flood  is  to  have  one-fifth  of  the 
income  during  her  life,  and  upon  her  death 
one-fifth  of  the  principal  is  to  "go  to" 
her  children,  or,  if  she  leaves  no  chUd,  then 
it  is  to  "go  to"  tbe  testator's  heirs  at  law, 
and  upon  ^e  death  of  Viola  Plercy  another 
fifth  is  to  *go  to"  her  children,  or,  If  she 
leaves  no  child,  to  the  testator's  heirs;  and 
the  words  "go  to"  are  usual  and  sufficient 
words  of  devise.  The  question  arises  only  as 
to  tbe  other  three-fifths.  With  respect  to  tbe 
James  C.  Dunpby  fifth,  tbe  words  used  are, 
"at  his  death  one-fifth  of  tbe  principal  of  my 
estate  shall  be  paid  as  be  may  by  will  direct; 
If  he  shall  have  made  no  such  direction,  then 
such  fifth  interest  shall  go  to  bis  children, 
and  tf  be  shall  leave  no  child,  it  shall  go  to 


my  heirs  at  law."  As  to  the  Jennie  0.  Dun- 
pby fifth,  the  words  are,  "at  her  death  one- 
fifth  of  the  principal  of  ray  estate  shall  be 
transferred  and  distributed  as  she  may  by 
will  direct;  If  she  shall  have  made  no  such 
direction  it  shall  go  to  her  children,  and  if 
she  shall  leave  no  child  it  shall  go  to  my. 
heirs  at  law";  and  tbe  language  is  tbe  same 
as  to  tbe 'Carmen  fifth,  except  tbat  there  is 
no  provision  for  her  children — the  principal, 
if  she  sliall  make  no  disposition  by  will, 
''shall  go  to  my  heirs  at  law."  Now,  with 
respect  to  these  last-named  three-fifths,  there 
is  no  direction  whatever  to  the  trustees  to 
convey  the  property  to  the  remaindermen, 
and  no  direction  to  them  at  all  upon  tbat 
subject.  There  is  nothing  in  the  language 
used  (as  there  was  in  tbe  will  of  Fair)  which 
necessarily  means-  that^tltle  could  pass  only 
by  a  conveyance  by  the  trustees,  w  which 
embarrasses  tbe  court  in  upholding  the  will 
by  construing  tbe  language  as  constituting 
valid  devises,  and  not  an  invalia  trust  to  con- 
vey. In  each  of  the  three  cases,  in  the 
latter  part  of  tbe  language,  clear  words  of 
direct  devise — "go  to" — are  used;  and  to  sup- 
port appellant's  contention  it  must  be  rigidly 
held  that  prior  words — In  two  instances 
"shall  be  transferred  and  distributed,"  and 
in  the  other  "shall  be  paid" — ^necessarily 
mean  that  the  title  to  the  property  could  pass 
only  by  the  trustees'  conveyance.  The  wocd 
"distributed"  is  not  a  technical  word  in  con- 
veyancing, and  is  not  usually  found  in  deeds. 
If  it  have  any  legal  technical  meaning,  it 
has  such  meaning  with  reference  to  decrees 
of  distribution  in  probate  courts.  Tbe  use  of 
this  word,  therefore,  contains  no  intima- 
tion of  an  intent  to  create  a  trust  to  convey, 
or  tbat  the  testator  supposed  that  a  convey- 
ance by  the  trustees  was  necessary  to  pass 
title.  Neither  does  the  word  "transfer"  nec- 
essarily mean  a  passing  of  the  title  to  land 
by  a  trustees'  conveyance,  and  It  would  not 
have  tbat  meaning  even  if  there  had  been 
a  direction  to  tbe  trustees  to  transfer.  And 
the  words  "shall  be  paid,''  while  inapt  as 
applied  to  real  property,  simply  mean,  unless 
we  are  to  defeat  the  testator's  will  by  hold- 
ing them  to  have  no  meaning,  that  the 
property  is  devised  to  the  remaindermen. 
There  is  nothing  in  them  Implying  a  con- 
veyance of  the  title  by  the  trustees.  Tbe 
contention  of  appellant  that,  because  tbe 
property  is  devised  in  the  first  Instance  in 
trust  to  trustees,  therefore  it  could  be  "dis- 
tributed" .or  "transferred"  or  "paid"  only 
by  a  conveyance  executed  by  them,  and  that 
•therefore  the  will  must  necessarily  be  con- 
strued as  an  invalid  trust  to  convey,  is  not 
maintainable.  A  trustee  takes  only  such  es- 
tate as  Is  necessary  for  the  performance  of 
bis  trust,  and  it  terminates  when  the  trust 
ends.  Of  course,  as  tbe  trustees  would  be 
in  possession  of  tbe  property  at  the  time  of 
tbe  death  of  any  one  of  tbe  persons  named, 
they  would  have  to  transfer  It  by  dellverlna 
possession    thereof    to  l  the    remaiuderaieulC 
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This  would  be  so  even  In  the  case  of  Mary 
Flood  or  Viola  Plercy,  where  the  only  words 
■used  are  shall  "go  to."  The  words  used  in 
the  will  are  not  all  very  apt;  evidently  dif- 
ferent phrases  are  sometimes  employed  to 
express  the  same  thing;  but  considering  all 
the  language  together,  and  each  part  with 
reference  to  the  context,  It  clearly  enough 
appears  that  the  testator  Intended  to  make, 
and  did  make,  direct  devises  to  the  remain- 
dermen. And  certainly  the  will  should  not 
be  construed  as  creating  an  illegal  trust  by 
Implication;  such  an  illegal  trust  must  clear- 
ly and  necessarily  appear  before  the  will, 
for  such  reason,  can  be  upset  The  foregoing 
determines  the  main  question  in  the  case, 
and  the  purpose  of  the  action  was  evidently 
to  have  that  question  determined.  Some 
other  points,  however,  are  made  by  appel- 
lant, and  we  will  notice  them  briefly. 

It  Is  contended  that  the  provisions  that 
James  C.  Dunphy  and  others  may  direct  by 
will  to  whom  certain  fifths  of  the  property 
shall  go  are  invalid.  It  may  be  said  that 
section  781  of  the  Civil  Code,  which  provides 
that  "a  general  or  special  power  of  appoint- 
ment does  not.  prevent  the  vesting  of  a  fu- 
ture estate  limited  to  take  effect  in  case  such 
power  Is  not  executed,"  as  well  as  some 
other  Code  provisions,  seems  to  contemplate 
the  validity  of  the  provisions  of  the  will  in 
the  case  at  bar  now  imder  discussion.  How- 
ever, as  this  question  Is  Involved  In  other 
cases,  we  wtll  not  here  definitely  determine 
it,  for  the  invalidity  of  these  provisions.  If 
conceded,  would  not  invalidate  the  devises  to 
the  heirs.  By  the  will  the  title  vests  in  the 
heirs,  subject  to  be  divested  by  a  valid  ap- 
pointment ;  and  the  title  remains  in  the 
heirs  If  no  appointment  shall  have  been 
made,  or  if  tbcre  be  no  legal  authority  to- 
make  such  appointment. 

It  is  contended  that  the  provision  to  pay 
an  income  for  the  support  of  Viola  Plercy  is 
discretionary,  and  therefore  void  under  the 
rule  in  Estate  of  Sanford,  136  Cal.  97,  68 
Pac.  494.  But  the  point  is  not  tenable.  The 
language  Is  that  "a  sufficient  sum  out  of  said 
fifth  shall  be  applied  to  the  support  and 
maintenance  of  my  granddaughter"  during 
her  minority.  Under  this  language  a  court 
could  at  any  time  ascertain  the  amount  nec- 
essary for  the  purpose  stated,  and  compel  It 
to  be  devoted  to  that  purpose.  In  the  San- 
ford Case  the  language  was  that  the  trustees 
wei'e  to  apply  an  Income  to  the  support  of 
certain  persons  "to  such  extent"  as  "In  their 
judgment  may  be  proper,"  and  was  held  void 
because  It  clearly  left  to  the  discretion  of 
the  trustees  what  amount  of  the  Income,  if 
any,  should  be  applied.  The  case  at  bar  Is 
In  this  respect  within  the  decision  In  the  Es- 
tate of  Reith,  144  Cal.  314,  77  Pac.  942.  Nor 
Is  the  provision  void  because  the  Income  Is 
to  be  applied  to  Viola's  support  by  Jennie  0. 
Dunphy.  Viola  was  a  member  of  the  lat- 
ter's  family  and  her  ward,'  and  the  guardian 
was  the  proper  person  to  provide  for  the 


ward's  support  Section  857  of  the  Civil 
Code  expressly  provides  tar  a  trustee  to  re- 
ceive the  Income  of  real  property  and  apply 
it  to  the  use  of  any  person  for  himself  or  his 
family,  and,  even  if  the  will  is  to  be  con- 
strued as  making  Jennie  C.  the  sole  trustee 
as  to  this  one-fifth  of  the  income,  soch  con- 
struction would  not  Invalidate  the  provision. 

The  point  is  not  tenable  that  the  trust  in 
question  is  generally  not  one  permitted  by 
the  Code.  The  property  mentioned  in  the 
will  is,  under  well-recognized  equitable  doc- 
trine (1  Pom.  Eq.  371  [2d  Ed.]),  to  be  consid- 
ered as  San  Francisco  real  property,  and  the 
trusts  in  relation  thereto  are  among  those 
stated  In  section  857  of  the  Civil  Code. 

It  Is  contended  that  the  court  wred  In  al- 
lowing respondents  to  introduce  in  evidence 
the  Constitution  and  statutes  of  the  state  of 
Nevada,  the  evidence  showing  that  there  was 
In  that  state  no  constitutional' or  statutory 
provision  on  the  subject  of  an  express  trust 
of  real  property,  and  that  the  common  law 
of  England  Is  In  forpe  there.  But  whether 
or  not  the  admission  of  this  evidence  was  er- 
roneous, the  appellant  could  not  have  been 
prejudiced  by  It  The  trust  In  question  is, 
as  we  have  held,  valid  under  the  law  of  Cali- 
fornia; the  evidence  objected  to  merely 
showed,  unnecessarily  perhaps,  that  It  would 
also  have  been  valid  under  the  laws  of  Ne- 
vada, If,  Indeed,  those  laws  were  In  any 
sense  applicable  to  the  case;  but  if  the  evi- 
dence had  been  rejected,  then  the  presump- 
tion would  have  been  that  the  law  of  Ne- 
vada was  the  same  as  the  law  of  California, 
and  the  result  would  have  been  exactly  the 
same. 

There  is  only  one  more  point  that  need  be 
noticed.  The  testator  stated  some  facts  In 
his  will  which  left  it  very  doubtful  bow 
much  of  his  property  is  bis  separate  proper- 
ty, and  how  much.  If  any.  Is  community  prop- 
erty, and  it  Is  evident  that  the  determination 
of  that  question  would  Involve  serious  litiga- 
tion. By  the  will  the  estate  is  divided  into 
five  fifths,  as  above  stated,  upon  the  condi- 
tion that  the  wife  will  take  one-fifth  under 
the  will,  and  will  not  claim  one-half  of  the 
community  property ;  and  It  is  provided  tbat 
if  she  elects  to  assert  ber  right  to  one-half 
of  the  community  property,, tlien  the  balance 
of  the  property  shall  be  divided  into  fotu: 
parts,  and  shall  go' In  fourths  to  said  Mary 
Flood,  James  C.  Dunphy,  Jennie  C.  Dunphy, 
and  Viola  Plercy,  "on  the  same  terms,  condi- 
tions, provisions  and  limitations,;*^  provided 
in  the  divisions  of  fifths  of  my  estate" ;  and 
before  the  time  of  the  trial  of  this  case  the 
surviving  wife.  Carmen,  did  file  a  written 
statement  that  she  claimed  one-half  of  the 
estate  as  community  property.  The  court 
did  not  find  tbat  said  Carmen  had  finally 
elected  not  to  take  under  the  will  but  to 
claim  one-half  of  the  community  property, 
and  held  that  she  had  until  the  time  of  dis- 
tribution to  make  her  final  election.  Appel- 
lant contends  that  this  finding  and  decision 
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were  erroneous;  that  the  conrt  should  have 
made  a  finding  on  the  question,  and  should 
have  found  that  the  wife  had  made  a  final 
election  not  to  take  under  the  will  but  to 
claim  the  one-half  of  the  commimity  proper- 
ty; and  that,  for  these  reasons,  the  judg^ 
ment  should  be  reversed.  There  was  a  stip- 
ulation of  the  parties  by  which  It  was 
"agreed  that  all  questions  as  to  whether  the 
whole  or  any  part  or  portion  of  the  estate  of 
William  Dnnphy,  deceased,  was  at  the  time 
of  his  death  community  property,  shall  be 
excluded  from  consideration  and  decision  by 
the  court  at  this  lime."  The  findings  and  de- 
cree fully  provide  in  detail  for  the  proper 
distribution  of  the  estate  whether  the  widow 
shall  or  shall  not  finally  elect  to  take  under 
the  win,  so  that  the  only  question  here  in- 
volved is  whether  or  not  the  court  should 
have  found  that  the  wife  had  finally  and  con- 
clusively elected  not  to  take  under  the  will, 
and  should  have  entered  a  decree-  to  that  ef- 
fect, which  would  have  been  final  and  bind- 
ing forever  upon  her  and  her  successors  in 
■  interest;  but  we  do  not  think  that  the  court 
erred  in  not  so  finding  and  decreeing.  There 
is  no  provision  in  the  will  as  to  the  time 
when  the  widow  shall  make  her  election,  and 
there  is  no  provision  in  the  laws  of  this 
state  -that  we  know  of  prescribing  any  time 
within  which  such. an  election  must  be  made. 
Of  course,  a  final  decree  of  distribution 
would  be  conclusive  on  the  subject,  but  clear- 
ly, so  far  as  any  mere  limitation  of  time  is 
concerned,  the  election  may  be  made  at  any 
time  before  such  decree,  unless  the  party 
shall  ^  have  done  some  act  to  which  all  the 
elements  of  an  estoppel  apply.  In  the  case 
at  bar  the  only  act  done  by  the  widow  which 
is  relied  on  as  precluding  her  from  making 
her  election  before  distribution  is  her  said 
written  statement  that  she  Intends  to  assert 
her  rights  in  the  property  as  community 
property.  But  considering  the  condition  of 
the  estate  here  Involved,  the  difficulty  of  as- 
certaining what  part,  if  any,  is  community 
property,  and'  the  danger  of  the  widow  get- 
ting nothing  out  of  the  estate  if  she  aban- 
dons her  Irlght  under  the  will,  we  think  that 
the  court  was  right  in  not  forever  precluding 
her  from  changing  her  mind  if  after  further 
Investigation  and  knowledge  on  the  subject 
she  should  find  it  to  be  clearly  her  Interest 
to  do  so.  Under  the  will  she  gets  a  large  in- 
terest in  a  very  valuable  estate,  while  under 
her  claim  to  community  property  she  might 
not  get  anything;  and,  as  covirts  should  al- 
ways be  careful  to  guard  the  Interests  ol 
widows  In  the  estates  of  their  deceased  hus- 
bands, she  should  not  be  rigidly  bound  by  her 
first  Impressions  as  to  what  course  would  be 
advantageous  to  her.  And  there  is  here  no 
principle  of  estoppel  involved,  the  objection 
being  the  mere  technical  one  that  she  should 
be  inexorably  bound  by  a  statement  which 
has  not  caused  any  other  person  tt>  do  any- 
thing detrimental  to  his  interest  No  au- 
thorities have  been  cited  where  the  facts  are 


'  exactly  like  those  In  the  case  at  bar,  al- 
though the  following  cases,  cited  by  respond- 
ents, are  somewhat  in  point:  Gam  v.  Garn 
(Ind.  Sup.)  35  N.  E.  394;  Evans'  Appeal,  51 
Conn.  436;  Ward  v.  Ward,  134  111.  417,  25 
N.  E.  1012.  No  California  cases  have  been 
cited,  and  upon  our  own  examination  we 
have  discovered  none,  exactly  In  point,  al- 
though In  several  it  is  assumed  that  the  elec- 
tion may  be  made  at  any  time  before  distri- 
bution, and  hi.  Estate  of  Smith,  108  Cal.  120, 
40  Pac.  1039,  It  is  said :  "Before  the  widow 
can  be  denied  her  right  to  elect  upon  distri- 
bution, it  must  be  found  that,  with  the 
knowledge  of  her  rights  by  unequivocal  acts 

'evincing  her  intent,  she  has  so  dealt  with  the 
property  left  her  by  the  will  that  it  woiiid 
be  Inequitable  to  permit  her  to  avoid  these 
acts  and  disclaim  her  Intent."  Our  conclu- 
sion is  that  the  finding  and  decree  of  the 
court  on  this  subject  are  right. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur :    LORIGAN,  J. ;  HENSHAW,  J. 

(W  Cal.  31) 
TYLER  V.  CURRIER.     (S.  F.  3,298.) 
(Supreme  Court  of  California,  May  27,  1905. 
Opinion  in  Bank,  June  26,  1905.) 

1.  Husban6    ANn    Wife— Dked    by   Wife- 
Failure  TO  Recobd. 

Where  a  wife  conveyed  property  to  her 
husband,  the  fact  that  he  refrained  from  re- 
cording the  deed  on  the  erroneous  belief  that,  if 
he  should  die  first,  she  could  destroy  the  deed 
and  revest  herself  with  the  title,  did  not  affect 
the  validity  of  the  conveyance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  «§  239,  240.] 

2.  Same— Evidence. 

In  a  suit  to  set  aside  a  deed  from  wife  to 
husband  on  the  gronnd  that  it  was  not  delivered 
with  intent  to  pass  title,  it  was  not  error  for 
the  court  to  sustain  an  objection  to  a  question 
whether  the  husband  took  the  deed  with  the 
understanding  on  bis  part  that,  in  the  event  of 
bis  dying  first,  the  wife  cpuld  get  control  of  and 
destroy  the  deed,  and  "thus  revest  herself  with 
the  title." 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  §§239,  240.] 

3.  Same— Payment  or  Taxes. 

Where  a  wife  had  access  to  her  husband's 
separate  bank  account,  the  fact  that  after  she 
conveyed  certain  property  to  her  husband,  who 
was  a  member  of  a  real  estate  firm,  the  hus- 
band's partner  charged  certain  taxes  on  the  land 
to  her,  or  that  she  knowingly  paid  the  same, 
was  not  material,  as  showing  that  the  convey- 
ance was  not  intended  to  pass  title. 

[Ed.  Note. — For  cases  In  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances.  §§  865,  866 ; 
vol.  26,  Cent.  Dig.  Husband  and  Wife,  §§  239, 
240.] 

4.  Same. 

Where,  after  delivery  of  a  deed  by  a  wife  to 
her  husband,  a  fire  policy  on  the  property  was 
taken  out  in  her  name  by  oversight  on  the  part 
of  the  husband's  partner,  such  fact  was  not  ma- 
terial, as  showing  an  intent  that  the  deed 
should  not  operate  as  a  conveyance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  S§  86-'5.  866 ; 
vol.  20,  Cent.  Dig.  Husband  and  Wife,  |§  239, 
240.]  Digitized  by  VJW*^V  It 
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5.  Same— Estoppel— Rbconveyancb. 

Where  a  wife  conveyed  certain  property  to 
her  husband  by  a  deed  which  he  did  not  record, 
and  thereafter  a  deed  of  trust  was' executed  by 
both  to  secure  a  loan,  wtich  recited  that  if  the 
loan  was  paid  the  trustees  should  reconvey 
the  land  to  the  wife,  "her  heirs  and  assigns,  at 
her  request  and  cost,"  such  deed  of  trust  did 
not  operate  as  a  reconveyance  to  the  wife,  or 
estop  the  husband  from  denying  that  she  was 
the  owner  of  the  property. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  o(  San  Francisco;  F. 
J.  Murasky,  Judge. 

Action  by  Louise  W.  Tyler  against  Chris- 
topher Bodwell  Currier.  From  a  judgment 
in  faror  of  defendant,  and  from  an  order  de- 
nying plaintiff's  motion  for  a  new  trial,  she 
appeals.    Affirmed. 

Edward  C.  Harrison,  for  appellant  A.  P. 
Van  Duzer  and  E.  W.  McGraw,  for  respond- 
ent 

McFABLANO,  J.  The  plaintiff  is  a  daugh- 
ter and  an  heir  at  law,  and  defendant  is  the 
surviving  husband,  of  Emily  F.  Currier,  de- 
ceased. The  said  decedent  left  a  will  in 
which  she  bequeathed  and  devised  certain 
property  to  named  persons,  and  gave  the 
residue  of  her  estate  to  the  defendant  here- 
in for  life,  with  remainder  over  to  plaintiff 
and  her  sister,  Letltia  C.  Hendry.  During 
her  lifetime  the  decedent  executed  a  deed  to 
defendant  conveying  to  him  In  fee  the  cer- 
tain lot  of  land  described  in  the  complaint 
herein;  and  this  acti<»i  was  brought  to  have 
said  deed  set  aside  and  annulled  on  the 
grounds,  first,  that  it  was  never  "signed,  ex- 
ecuted, acknowledged,  or  delivered  by  said 
decedent  in  her  lifetime";  and,  second,  that 
if  it  was  signed,  delivered,  etc.,  its  execution 
was  procured  by  the  undue  influence  of  de- 
fendant The  prayer  of  the  complaint  is  that 
the  deed  be  declared  void,  and  that  said  land 
be  decreed  to  be  part  of  the  estate  of  the 
decedent,  and  that  defendant  be  forever  de- 
barred from  asserting  any  Interest  therein 
except  as  a  tenant  for  life,  etc.  The  find- 
ings and  Judgment  were  for  defendhnt,  and 
plaintiff  appeals  from  the  judgment  and 
from  an  order  denying  her  motion  for  a  new 
trial. 

There  was  no  evidence  of  the  undue  influ- 
ence charged,  and  in  bis  briefs  and  argument 
counsel  for  appellant  makes  no  attempt  to 
sustain  the  averment  on  that  subject.  It  is 
also  entirely  clear  that  the  decedent  signed 
the  deed  in  question,  duly  acknowledged  it 
before  a  notary  public,  and  on  December  27, 
1895,  made  actual  delivery  of  it  to  respond- 
ent, who  took  it  and  kept  it  in  his  own  ex- 
clusive possession  from  that  time  until  after 
her  death;  and  these  facts  are  not  contro- 
verted by  appellant  But  the  contention  and 
the  only  contention  of  appellant  is  that  not- 
withstanding the  actual  manual  delivery  of 
the  deed  to  respondent,  and  its  continued 
possession  by  him  as  aforesaid,  still  the  de- 
livery, for  certain  averred  reasons,  should 
not  be  considered  as,  and  was  not,  a  delivery. 


In  law.  We  see  no  ground  upon  which  this 
contention  can  be  maintained:  The  delivery 
of  the  deed  was  fully  proven  by  the  testi- 
mony of  respondent  and  of  the  witness 
George  M.  Mitchell,  who  was  present  at  the 
time  of  the  delivery  and  made  a  memoran- 
dum thereof.  There  was  at  the  time  no  limi- 
tation whatever  as  to  the  character  or  pur- 
pose of  the  actual  delivery.  It  was,  so  far 
as  the  evidence  shows,  unconditional.  It 
was  intended  by  the  wife  as  a  deed  of  gift 
to  her  husband,  and  delivered  to  him  as 
such.  She  had  told  a  friend,  who  was  a 
business  man,  that  she  wanted  to  give  the 
house  and  lot  in  question — which  was  the 
family  home — to  her  husband,  and  was  ad- 
vised by  him  how  this  could  be  done,  and  In- 
formed of  the  difference  between  a  devise  to 
blm  by  will,  and  a  deed  actually  delivered 
to  him  in  her  lifetime.  As  to  the  possession 
of  the  deed  after  delivery,  respondent  testi- 
fied:' "The  deed  remained  In  ipy  possession 
from  that  time  until  after  my  wife's  death. 
It  would  have  been  impossible  for  her  to 
have  obtained  it  again.  It  was  In  my  safe 
deposit  box,  and  she  didn't  have  access  to  It" 
But  appellant  relies  on  certain  circumstan- 
ces hereinafter  noticed  as  showing  no  de- 
livery, in  law,  of  the  deed. 

1.  Respondent  did  not  record  the  deed  un- 
til after  his  wife's  death,  and  appellant  con- 
tends that  something  which  he  said  about 
that  matter  in  his  testimony  tends  to  show 
that  the  delivery  of  the  deed  was  not  with 
intent  to  pass  title.  Respondent  said:  "I 
did  not  refrain  from  recording  it  at  her  re- 
quest I  refrained  from  recording  it  for  fear 
that  I  might  die  first"  Appellant's  counsel 
then  said  to  him:  "Your  idea  was  that  if 
it  was  not  recorded,  she  could  destroy  it  and 
revest  herself  with  the  title?"  and  he  an- 
swered:   "Yes,  sir."    There  Is  no  merit  in 

.this  contention.  The  fact  that  respondent 
had  the  erroneous  notion  that  If  he  should 
die  before  his  wife,  and  after  his  death  she 
should  get  possession  of  the  deed  and  destroy 
it,  the  title  would  revest  In  her,  has  no  per- 
tinency to  the  issue  of  the  delivery  of  the 
deed.  See  Dimmick  v.  Dimmick,  95  Cal.  323, 
30  Pac.  547.  And  for  the  same  reason  the 
court  did  not  err  in  sustaining  an  objection 
to  the  question  whether  respondent  took  the 
deed  with  the  undprstanding  on  his  part  that, 
in  the  event  of  his  dying  first  the  wife  could 
get  control  of  and  destroy  it  and  "thus  re- 
vest herself  with  the  titie."  Indeed,  the  use 
of  the  word  "revest"  assumes  that  the  titie 
had  by  the  delivery  of  the  deed  vested  in  the 
grantee. 

2.  The  respondent  is  a  physician,  and,  in 
addition  to  practicing  his  profession,  was  a 
partner  with  one  Mitchellln  the  real  estate 
business  under  the  firm  name  of  Currier  & 
Mitchell;  and  the  firm  did  some  business 
with  the  decedent  Mitchell  also  attended 
to  insurance  business.  After  the  delivery  of 
the  deed.  Currier  &  Mitchell  rendered  an  ac- 
count to  the  decedent,  which  included,  among 
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other  things,  taxes  on  the  said  lot  of  land 
for  two  years.  It  does  not  appear  that  she 
objected  to  this  charge;  neither  does  it  ap- 
I)ear  that  her  attention  was  called  to  It,  or 
that  she  paid  It,  or  that  respondent  personal- 
ly knew  of  it  Appellant  argues  that  the 
charge  for  taxes  Is  strong  evidence  to  the 
point  that  tlie  title  had  not  passed,  bnt  this 
circumstance  was  really  of  no  material  im- 
portance. It  is  quite  lilcely  that  charging  her 
with  the  taxes  for  a  year  or  two  after  the 
deed  had  passed  was  the  mere  inadvertent 
continuance  of  the  accounts  as  they  had  for- 
merly been  kept,  and  was  overlooked  by  her; 
but,  if  she  paid  the  tax  account  knowingly, 
it  was  a  matter  of  indifference  to  her,  for 
she  had  the  privilege  of  drawing  on  her  hus- 
band's separate  bank  account,  and  in  no  event 
could  this  payment  of  taxes  afTect  the  legal 
value  of  the  previous  delivery  of  the  deed. 

3.  After  the  delivery  of  the  deed  a  flre  in- 
surance policy  on  the  premises  was  takeh  out 
in  the  name  of  the  decedent.  Appellant  at- 
taches importance  to  this  circumstance,  but 
it  was  of  no  consequence.  The  respondent 
paid  all  the  premiums  on  the  policy;  it  does 
not  appear  that  the  decedent  had  any  knowl- 
edge that  the  policy  was  in  her  name;  and 
Mitchell  testified  that  it  was  through  his 
oversight  and  error  that  the  policy  in  ex- 
istence at  the  time  of^tbe  deed  was  not  trans- 
ferred to  respondent.  If  a  policy  was  taken 
in  a  wrong  name,  that  fact  might  have  af- 
fected its  validity  as  against  the  Insurance 
company,  bat  it  could  have  no  effect  upon 
the  validity  of  the  title  which  passed  by  the 
deed. 

4.  In  1809,  which  was  after  the  delivery  of 
the  deed,  the  respondent  made  application  in 
his  own  name  to  the  Savings  &  Loan  Society 
for  a  loan  of  $2,000,  to  be  secured  by  the 
property  here  involved.  The  application  was 
accepted,  and.  Instead  of  a  mortgage,  there 
was  prepared  a  certain  form  of  a  deed  of 
trust,  which  has  been  held  by  this  court  to  be 
a  valid  form  of  security  for  loan  of  the  mon- 
ey. See  Sacramento  Bank  v.  Alcorn,  121 
Cal.  383,  63  Pac.  813,  and  cases  there  cited, 
and  Hodgklns  v.  Wright,  127  Cal.  691,  GO 
Pac.  431.  The  deed  of  trust  was  executed 
by  the  respondent  and  also  by  his  wife,  the 
said  decedent.  It  purports  to  convey  the 
land  here  in  controversy  to  two  trustees;  re- 
cites that  it  is  intended  to  secure  a  loan  of 
12,000;  provides  that,  if  the  money  loaned 
should  not  be  paid  afi  agreed  on,  the  trustees 
may  sell  the  property,  and  apply  the  proceeds* 
to  the  payment  of  the  debt,  and  convey  the 
land  to  the  purchaser,  etc.,  but  that,  if  the 
money  be  paid,  the  trustees  shall  reconvey 
the  property  to  the  decedent,  "her  heirs  and 
assigns,  at  her  request  and  costs."  The  loan 
secured  by  this  deed  of  trust  was  paid,  and 
it  does  not  appear  whether  or  not  the  trus- 
tees ever  reconveyed  the  property  to  any  one. 
It  is  Contended  by  appellant  that  by  execut- 
ing this  deed  Jointly  with  the  decedent,  re- 
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spondent  is  estopped  from  denying  that  she 
was  the  owner  of  the  property,  and  also  that 
the  deed  of  trust  was  in  effect  a  reconvey- 
ance to  the  decedent,  because  It  provided 
that,  in  the  event  the  loan  should  be  paid, 
the  trustees  were  to  convey  to  her.  Neither 
of  these  contentions  is  maintainable.  As  the 
title  appeared  on  the  record  to  be  in  the 
decedent,  respondent  bad  either  to  procure 
her  to  sign  the  deed  of  trust  or  record  his 
own  deed,  wliich  he  did  not  desire  to  do,  and 
we  see  nothing  in  this  that  has  any  of  the 
elements  of  an  estoppel.  And  while  the  deed 
of  trust,  in  one  sense,  passed  the  title,  yet  it 
did  so  only  for  the  purpose  of  security,  and 
was,  except  as  to  the  form  and  the  procedure 
by  which  the  loan  could  be  enforced,  sub- 
stantially a  mortgage.  When  the  money  se- 
cured by  it  was  paid,  the  trust  ceased,  and 
the  estate  of  the  trustees  ceased;  and  while 
In  such  case  the  trustees  could,  no  doubt,  be 

iqmpelled  to  reconvey  in  order  to  make  the 
record  title  clear,  still,  when  the  trust  estate 
terminated  the  title  was  left  in  the  grantor, 
in  whom  it  was  vested  at  the  time  of  the 
execution  of  the  trust  deed.  While  this  form 
of  trust  deed  has  been  held  valid  so  far  as 
.t  operates  as  a  security  for  the  payment  of 

oaned  money,  and  gives  the  trustees  power 
:o  sell  for  the  purpose  of  enforcing  such  pay- 
ment, and  to  convey  to  the  purchaser  who 
'ouys  at  the  sale  made  for  that  purpose,  still 
it  could  not  be  upheld  as  a  trust  to  convey 
to  any  person  other  than  the  owner  for  any 
purpose  other  than  the  enforcing  of  the  pay- 
ment of  the  debt,  for  It  would  then  be  an  at- 
tempt to  create  an  unwarranted  and  void  • 
trust  to  convey  within  the  rule  declared  in 
the  Fair  Case  (Cal.)  68  Pac.  306. 

In  conclusion,  it  may  be  said  that  the  con- 
tentious of  appellant  as  above  noticed  would, 
under  the  most  favorable  view  for  her  side, 
only  constitute  some  conflicting  evidence  as 
to  the  issue  whether  the  deceased  delivered 
the  deed  in  question  to  respondent,  and  do 
not  afford  any  ground  for  disturbing  the 
findings  of  the  court  that  she  did  deliver  it, 
and  that  the  title  thus  passed. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    LORIGAN,  J. ;  HENSHAW,  J. 


On  Rehearing. 


In  Bank. 


PER  CURIAM.  Rehearing  dented.  The 
stipulation  in  the  trust  deed  as  to  the  pay- 
ment of  the  surplus,  if  any,  to  Mrs.  Currier, 
should  not  be  held  to  necessarily  estop  the 
hushand  from  claiming  the  property.  What 
was  said  in  the  opinion  in  Hoeck  v.  Grelf  et 
al.,  142  Cal.  119,  75  Pac.  670,  as  to  a  similar 
question,  was  not  necessary  to  a  decision 
therein,  and,  in  our  view,  is  not  a  correct 
statement  of  the  law.  ^-.  j 
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WOODWARD  T.  WOODWARD. 
(Supi-eme  Court  of  Colorado.     June  5,  1005.) 

1.  Pleading— Departure— Demurbeb. 

Where  the  complaint  in  an  action  to  recov- 
er real  estate  charged  that  the  property  wan 
conveyed  in  trust  for  the  use  of  the  grantor,  and 
the  replication  charged  that  the  deeds  were 
fraudulent,  and  that  the  grantor,  being  an  old 
and  feeble  man,  was  unduly  influenced  to  exe- 
cute the  deeds,  the  replication  was  a  departure 
from  the  allegations  of  the  complaint,  and  de- 
murrable on  that  ground. 

2.  Wills— Revocation. 

A  will  devising  land  in  fee  is  not  revoked 
by  a  subsequent  conveyance  of  the  land  to  the 
devisee. 

3.  Same— Right  to  Claim  undeb  Will  and 
Conveyance. 

Where  a  will  devised  land  in  fee,  and  the 
devisor  subsequently  conveyed  the  same  land  to 
the  devisee  named  In  the  will,  one  claiming  un- 
der the  devisee  was  entitled  to  rely  on  both  the 
will  and  the  deed  to  establish  her  title. 

Error  to  District  Court,  Arapabo«  County ; 
Calviu  P.  Butler,  Judge. 

Action  by  George  W.  Woodward  against 
Martha  Woodward.  Jndgiueut  in  favor  of 
defendant,  and  plaintiff  brings  error.  Af- 
flrmed. 

Rogers  &  Barry  and  John  F.  Mall,  for 
plaintiff  in  error.  Perry  &  Bliss,  for  defeudr 
ant  in  error. 


STEELE,  J.  George  W.  Woodward  brought 
bis  action  in  the  district  court  of  Arapahoe 
county  for  the  puriiose  of  recovering  certain 
real  estate  alleged  by  him  to  have  been  con- 
veyed by  Ona  H.  Woodward  to  Albert  O. 
Woodward  in  trust,  and  for  an  accounting  of 
the  rents,  issues,  profits,  and  proceeds  had 
and  received  by  said  defendant.  The  com- 
plainant alleges  that  be  is  the  sole  beir  at 
law  Of  Ona  H.  Woodward,  deceased;  that  the 
said  Ona  departed  this  life  in  the  month  of 
November,  1899;  that  he  was  the  owner  of 
certain  real  estate  situated  In  the  county  of 
Arapaboe,  describing  It;  that  he  died  Intes- 
tate; that  some  time  or  times  prior  to  his 
death  be  voluntarily  and  without  any  consid- 
eration conveyed  all  and  singular  the  de- 
scribed real  estate  to  Albert  O.  Woodward  In 
trust  for  the  use  and  benefit  of  him,  the  said 
Ona,  bis  heirs  and  assigns,  the  profit  and 
proceeds  thereof  to  be  used  for  the  benefit  of 
him,  the  said  Ona,  in  his  lifetim«;  that  on 
or  about  February,  189!),  the  said  Albert  O. 
Woodward,  without  any  consideration, .  con- 
veyed all  the  real  estate  mentioned  to  the  de- 
fendant, Martha  Woodward,  and  that  the 
said  Martha  at  that  time  and  at  all  times 
well  knew  that  the  said  Albert  bad  and  held 
the  record  title  to  said  real  estate  to  and  for 
the  use  of  said  Ona,  his  heirs  and  assigns. 
The  answer  denies  that  the  real  estate  was 
conveyed  in  trust,  and  alleges  that  as  to  cer- 
tain portioiLs  thereof  it  was  conveyed  for  and 
in  consideration  of  the  natural  love  and  affec- 
tion which  said  Ona  bore  to  said  All)ert  O. 
Woodward ;   as  to  other  portions  that  it  was 


conveyed  for  a  valuable  consideration ;  that 
the  said  Albert  O.  Woodward  is  deceased ; 
that  since  the  death  of  said  Ona  the  said  Al- 
bert departed  this  life,  and  left  surviving 
him  as  his  sole  heir  at  law  his  mother,  the 
defendant;  and  that  said  Albert  published 
and  declared  his  last  will  and  testament, 
wherein  he  gave,  devised,  and  bequeathed 
unto  the  defendant  all  of  the  property,  real 
and  personal,  of  every  kind  and  nature  which 
be  might  own  at  the  time  of  his  death.  An 
amendment  to  the  answer  was  filed  June  28, 
1901,  in  which  it  is  alleged  that  since  the  fil- 
ing of  the  answer,  and  on,  to  wit,  the  13tb  of 
May,  1901,  the  will  of  said  Ona  H.  Woodward, 
executed  the  8th  of  January,  1885,  whereby 
the  said  Ona  gave  and  devised  unto  said  Al- 
bert all  the  real  property  which  be  then  own- 
ed or  thereafter  might  own  by  any  legal  or 
equitable  title  unto  the  said  Albert,  his  heirs 
and  assigns,  forever,  was  duly  proved  to  be 
the  last  will  and  testament  of  said  Ona  H. 
Woodward,  and  duly  admitted  to  probate  and 
record  as  such.  The  replication  denies  that 
said  Ona  conveyed  the  property  described  to 
said  Albert  in  consideration  of  natural  love 
and  affection,  and  alleges  that  said  convey- 
ances were  secured  by  said  Albert  to  be  made 
by  said  Ona  by  the  undue  Influence  which 
said  Albert  bad  over  said  Ona ;  that  said  Ona 
was  at  the  time  an  old  and  feeble  man,  and 
not  of  sufficient  mental  capacity  to  guard  his 
own  personal  affairs ;  admits  that  a  will  pur- 
porting to  be  the  last  will  and  testament  of 
said  Ona  H.  Woodward  has  been  admitted  to 
probate  and  record  in  said  county  court,  but 
plaintiff  says  that  said  will  has  no  operation 
on  the  proi)erty  ii)  controversy  herein  by  rea- 
son of  the  transfers  in  the  complaint  men- 
tioned, after  the  execution  of  the  will,  and 
therefore  as  to  said  property  said  will  was  by 
operation  of  law  revoked.  A  demurrer  to  the 
replication  was  sustained.  The  plaintiff 
elected  to  stand  by  his  replication,  judgment 
disml-sslng  the  bill  was  rendered,  and  from 
the  judgment  the  plaintiff  in  error  brings  the 
case  here  for  review. 

'file  denmrrer  to  the  replication  was  prop- 
erly sustained,  because  its  allegations  are  a 
departure  from  the  allegations  of  the  com- 
plaint. The  complaint  charges  that  the  prop- 
erty was  conveyed  in  trust  for  the  use,  benefit, 
and  behoof  of  the  grantor,  his  heirs  and  as- 
signs. The  replication  charges  that  the  deeds 
were  fraudulent ;  that  the  grantor,  being  an 
,old  and  feeble  man,  w*as  unduly  infiuenced 
to  execute  the  deeds  to  Albert  O.  and  Martha 
Woodward.  Objection  to  a  dei)arture  in 
pleading  may  be  taken  advantage  of  by  de- 
murrer or  by  motion.  Although  no  mention 
is  made  of  a  writing  declaring  a  trust  in  the 
property  in  controversy,  we  shall  discuss  the 
case  assuming  that  a  valid  trust  bad  been  al- 
leged. According  to  the  complaint  Ona  n. 
Woodward  executed  his  will  in  the  year  1885. 
Subsequently  he  conveyed  the  property  which 
he  owned  at  the  time  of  the  execution  of  the 
will,  and  the  plaintiff  claims  that  the  convey- 
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ances  operate  as  a  revocation  of  the  will.  We 
do  not  think  that  the  conveyance  of  the  prop- 
erty operated  as  a  revocation  of  the  will. 
Our  statute  prescribes  how  and  In  what  man- 
ner a  revocation  may  be  effected,  and  this 
court  has  held  that  a  will  is  revoked  by  the 
subsequent  marriage  of  a  testator.  Formerly, 
and  under  the  common  law,  It  was  held  that 
after -acquired  property  did  not  pass  by  the 
will,  but  we  have  held  that,  unless  a  testa- 
tor clearly  shows  an  intention  to  not  convey 
after-acquired  property,  ail  the  property  of 
which  he  died  seised  passes  by  the  will.  In 
Page  on  Wills,  $  279,  it  is  said:  "The  sub- 
ject of  revocation  by  alienation  of  estate  is 
practically  obsolete  at  modem  law."  At  sec- 
tion 427,  Schouler  on  Wills,  it  is  said:  "If  a 
will  devises  nothing  but  a  particular  piece  of 
land,  and  the  testator  afterward  sells  that 
land,  a  revocation  of  the  devise  may  be  im- 
plied; and  so  If  a  testament  simply  be- 
queaths speclflc  chattels  which  are  otherv^l^ 
disposed  of  during  one's  life,  there  remains, 
at  all  events,  nothing  for  his  will  to  operate 
upon.  But  one's  estate  may  over  and  over 
again  change  in  value  and  specific  character 
between  the  date  of  executing  it  and  bis 
death.  The  proportions  as  between  various 
beneficiaries  may  greatly  change  beyond  what 
he  bad  intended.  He  may  part  with  this 
piece  of  property  and  acquire  that.  One  ob- 
ject of  his  bounty  may  die,  and  another  may 
come  into  existence.  He  may  even  die  so  in- 
volved in  debt,  or  utterly  bankrupt,  as  in  ef- 
fect to  annihilate  the  gifts  which  his  own 
testament  professes  to  bestow.  All  this,  how- 
ever, does  not,  at  our  day,  revoke  in  any  such 
sense  as  to  set  the  instrument  practically 
aside  in  whole  or  in  part,  or  disentitle  it  to 
probate.  The  testator's  appointment  of  ex- 
•ecutor  still  takes  effect.  His  scheme  of  dis- 
position is  not  superseded  in  form;  only  it 
becomes  a  matter  of  practical  administration, 
assisted  by  legal  construction  of  the  will,  to 
determine  bow  far  and  in  what  proportions 
his  gifts  may  have  failed,  if  they  fall  at  all, 
under  his  imrevoked  testament.  *  •  •  In 
short,  revocation  of  a  particular  will  by  mere 
inference  of  law  or  presumption  Is  limited  to 
a  very  few  Instances  In  our  modern  practice ; 
while,  on  the  other  hand,  changes  in  the  con- 
dition of  the  testator's  affairs,  or  through  the 
mortal  chances  to  which  both  he  and  his  ben- 
eficiaries are  exposed,  may  work  out  a  very 
different  settlement  and  distribution  of  bis 
estate  after  his  death  from  what  the  will 
purported  to  arrange.  Modern  legislation  it- 
self repudiates  In  England  and  some  of  oiu* 
states  the  whole  theory  of  a  presumed  inten- 
tion to  revoke  on  the  ground  of  an  alteration 
in  circumstances;  and  what  is  left  of  that 
theory,  aside  from  such  statutes,  it  would  be 
very  dltUcult  to  say." 

At  the  common  law,  livery  of  seisin  was. 
necessary  to  transfer  real  property;  and,  as 
a  will  was  regai-decl  as  a  conveyance,  un- 
less a  testator  had  possession  and  could  con- 
vey by  livery  of  seisin,  no  property  passed 


by  the  will.  Some  of  the  authorities  went 
so  far  as  to  hold  that,  even  if  a  testator  had 
made  a  fraudulent  conveyance  of  bis  prop- 
erty after  the  execution  of  bis  will,  the  will 
was  regarded  as  revoked  as  to  that  devise; 
and,  if  properly  included  by  the  terms  of  the ' 
will  in  a  devise  had  been  conveyed  by  the 
testator,  and  subsequently  recouveycd  to 
blm,  the  property  would  not  pass  by  the  will, 
because  there  had  not  been  livery  of  seisin 
at  the  time  of  the  conveyance,  to  wit,  the 
will.  But  In  this  day  and  generation  no 
sucb  formality  In  the  conveyance  of  real  es- 
tate Is  required,  and  under  our  statutes  all 
property  of  every  kind  and  nature  to  which 
the  testator  held  a  legal  or  equitable  title 
passes  by  the  will.  The  will  speaks  from  the 
time  of  the  death  of  the  testator,  and,  if  he 
has  acquired  other  property  than  that  men- 
tioned In  the  win.  It  passes  by  the  will;  and 
If  conveyances  which  he  gave  are  void,  the 
title  never  having  passed  from  the  testator. 
It  passes  by  the  will. 

The  plaintiff  in  this  case  claims  that  Ona 
H.  Woodward  conveyed  the  property  in  con- 
troversy to  Albert  O.  Woodward,  In  trust 
for  the  use,  benefit,  and  behoof  of  him,  the 
said  Ona,  his  heirs  and  assigns.  If  this  were 
established  as  one  of  the  conditions  of  the 
conveyances,  It  would  leave  the  equitable 
title  to  the  property  In  Ona  H.  Woodward. 
The  fee  remained  In  Ona.  He  could  dispose 
of  it  as  he  pleased;  and  we  must  hold  that 
he  did  dispose  of  it  by  his  will,  and  that  all 
the  title,  legal  aud  equitable,  which  he  had 
at  the  time  of  his  death,  passed  to  the  dev- 
isee, Albert  O.  Woodward.  We  have,  then, 
a  conveyance  executed  by  Ona  H.  Woodward 
to  Albert  O.  Wootlward  in  trust  for  the  use, 
benefit,  and  behoof  of  Ona  H.  Woodward,  his 
heirs  and  assigns.  We  have  what  may  be 
regarded  as  a  subsequent  conveyance,  name- 
ly, the  will  of  Ona  H.  Woodward,  dated  in 
the  month  of  November,  1809,  by  which  all 
of  the  property  mentioned  in  the  first  con- 
veyance, and  all  the  legal  and  equitable  title 
therein,  Is  conveyed  to  Albert  O.  Woodward, 
relieved  of  the  trust;  and  we  therefore  hold 
that  Ona  H.  Woodward  conveyed  by  his  will 
the  estate,  right,  title,  and  Interest,  In  pos- 
session, reversion,  or  remainder,  which  he 
bad  at  the  time  of  his  death  in  the  lands  of 
which  he  was  the  owner,  and  the  real  estate 
sought  to  be  recovered  In  this  case  passed 
by  the  will  of  Ona  H.  Woodward  to  the  dev- 
isee, Albert  O.  Woodward. 

The  plaintiff  claims  that  the  defendant 
had  full  knowledge  of  the  terms  of  the  al- 
leged trust,  and  that,  as  she  and  her  testator 
have  always  claimed  the  conveyances  men- 
tioned as  absolute  conveyances,  she  cannot 
now  claim  under  the  will,  because  of  the 
doctrine  which  requires  her  to  elect  which 
of  two  Inconsistent  positions  she  will  take. 
But  she  Is  not  taking  inconsistent  positions. 
She  can  consistently  claim  under  both  the 
conveyances  and  the  will,  and  she  is  not  eaJp 
topped  to  say  that  the  will  conveyed  to  hdr 
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testator  the  property  and  that  the  deeds  also 
conveyed  It  Hhey  are  not  Inconsistent  in- 
stmments;  they  are  not  antagonistic;  one  Is 
but  a  confirmation  of  the  other,  and  she  can 
say  to  the  plaintiff,  "If  you  claim  that  the 
deeds  were  fraudulent,  or  if  you  claim  that 
the  property  conveyed  was  burdened  with  a 
trust.  In  either  event  there  remained  In  Ona 
H.  Woodward  an  equitable  title,  which  he 
conveyed  by  the  terms  of  the  will." 

For  the  reasons  given,  the  Judgment  is  af- 
firmed. 

The  CHIEF  JUSTICE  and  CAMPBEIiL, 
J.,  concur. 

(39  WoBh.  132) 

STATE  ex  rel.  MARTIN,  Judge,  t.  PENDER- 
GAST,  Pros.  Atty. 

(Sopreme  Court  of  Washington.    July  1,  1905.) 

1,  Appeal— Bond — Sufficiency. 

A  bond,  making  no  reference  to  a  super- 
sedeas, and  conditioned  only  for  the  payment 
of  tlie  costs  and  damages  tliat  miglit  be  award- 
ed against  appellant  on  the  appeal  or  the  dis- 
missal thereof,  as  prescribed  by  Ballinger's  Ann. 
Codes  &  St.  I  6500,  is  sufficient  as  an  appeal 
bond,  although  it  is  insufficient  in  amount  to 
constitute  a  valid  supersedeas. 

2.  Contempt— Pabties—Pbesidino  Judge. 

A.  presiding  judge  who  adjudges  an  attor- 
ney practicing  m  the  court  over  which  he  pre- 
sides guilty  of  contempt  is  not  a  proper  party 
to  the  contempt  proceedings,  under  Ballinger's 
Ann.  Codes  &  St.  §  5803,  providing  that  in 
cases  where  a  proceeding  of  public  interest  is 
commenced  on  the  relation  of  a  private  party 
such  party  shall  be  deemed  a  coplaintiff  with 
the  state. 

8.  CouBTS— Orders— JuEiSDicTiON  to  Mask. 
An  order  made  by  a  judge  of  the  superior 
court  without  issuing  any  process,  and  not  pur- 
suant to  any  pleadings,  forbidding  the  county 
auditor  to  issue  any  warrants  in  payment  of 
stenographer's  services  in  criminal  cases  pend- 
ing in  the  court,  is  void. 

4.  Contempt— Violation  or  Oedebs— Coun- 
SELiNO— Punishment. 

The  act  of  a  county  attorney  in  counsel- 
ing the  county  auditor  to  violate  an  order  of 
the  superior  court  directing  him  not  to  issue 
certain  warrants  is,  if  contempt  at  all,  a  con- 
tempt committed  without  the  presence  of  the 
court,  which  can  only  be  prosecuted  by  affida- 
vit. 
6.  Same— Refusal  to  Apologize  to  Coubt. 

An  order  or  judgment  reciting  that  de- 
fendant would  be  in  contempt  of  court  unless 
he  apologized  to  the  presiding  judge,  and  that, 
having  failed  to  apologize,  he  was  adjudged 
guilty  of  contempt,  is  in  excess  of  the  authori- 
ty of  the  court  to  make,  and  the  facts  recited 
therein  do  not  constitute  a  contempt  within  the 
meaning  of  Ballinger's  Ann.  Codes  &  St.  § 
5800,  requiring  an  order  adjudging  a  party 
guilty  of  contempt  committed  in  the  presence 
of  the  court  to  recite  the  facts  on  which  it  is 
based. 

Appeal  from  Superior  Court,  Okanogan 
County;    C.  Victor  Martin,  Judge 

Proceedings  by  the  state,  on  the  relation 
of  C.  Victor  Martin,  Judge,  against  E.  K. 
Pendergast,  prosecuting  attorney  for  Okano- 
gan county,  for  contempt.  Defendant  was 
found  guilty,  and  appeals.   Reversed, 


B.  W.  Taylor  and  B.  K.  Pendergast,  for  ap- 
pellant C.  Victor  Martin  and  Ira  Thomas, 
for  respondent 

RUDKIN,  J.  This  is  an  appeal  from  the 
following  order  pr  Judgment  of  the  superior 
court  of  Okanogan  county:  "It  is  hereby  or- 
dered, adjudged, '  and  decreed  that  the  clerk 
of  this  court  enter  this  order,  showing  that 
on  the  27th  day  of  September,  A.  D.  1904, 
the  said  Hon.  O.  Victor  Martin,  while  sitting 
as  the  presiding  judge  of  this  court,  in  open 
court  announced  to  said  defendant  that  un- 
less he,  the  said  defendant,  apologized  to  him, 
the  said  Hon.  C.  Victor  Martin,  as  such  judge 
of  said  court,  that  he,  the  said  defendant 
would  be  in  contempt  of  court ;  and,  the  said 
defendant  failing  and  refusing  to  apologize, 
the  said  Hon.  O.  Victor  Martin  then  pro- 
nounced this  Judgment  and  sentence  against 
the  said  defendant  to  wit:  Tliat  said  de- 
f^dant  E.  K.  Pendergast  pay  a  fine  of  $oO, 
and  that  he,  the  said  defendant,  be  suspended 
from  the  practice  of  law  in  this  court  until 
said  fine  was  paid  and  said  apology  made." 
The  respondent  moves  to  dismiss  the  appeal 
on  the  ground  that  no  sufficient  appeal  bond 
was  given  or  filed.  The  order  appealed  from 
was  made  orally  on  the  27th  day  of  Septem- 
ber, 1904.  The  appellant  immediately  gave 
notice  of  appeal  therefrom,  and  applied  to 
the  court  to  fix  the  amount  of  the  supersedeas 
bond  pending  the  appeal.  The  court  fixed  the 
amount  of  suoh  bond  in  the  sum  of  $200, 
and  on  the  same  day  a  bond  in  the  sum  of 
flOO,  conditioned  as  both  a  cost  and  a  super- 
sedeas bond,  was  filed.  No  written  entry  of 
the  order  was  made  or  filed  for  record  until 
the  2l8t  day  of  December,  1904.  On  the 
26th  day  of  December,  1904,  a  second  notice 
of  appeal  was  given  from  the  order  as  enter-- 
ed  on  the  2l8t  inst,  and  a  cost  bond  in  the 
sum  of  1200  was  filed  on  the  same  day.  The 
motion  to  dismiss  is  based  on  the  insuffi- 
ciency of  this  second  bond.  Counsel  for  re- 
spondent state  in  their  motion  that  the  bond 
is  conditioned  both  as  an  appeal  and  a  su- 
persedeas bond,  and  is  In  an  insufficient 
amount  But  in  this  they  are  in  error.  The 
bond  makes  no  reference  whatever  to  a  su- 
persedeas, and  is  conditioned  only  for  the 
payment  of  the  costs  and  damages  that  may 
be  awarded  against  the  appellant  on  the  apH 
peol  or  the  dismissal  thereof,  as  prescrll>ed 
by  section  6506,  Ballinger's  Ann.  Codes  &  St 
The  bond  Is  therefore  sufficient,  and  we  are 
not  called  upon  to  decide  whether  any  appeal 
bond  is  necessary  on  an  appeal  of  this  char- 
acter. The  motion  to  dismiss  the  appeal  on 
the  ground  of  the  insufficiency  of  the  bond  Is 
therefore  denied. 

The  respondent  Martin,  further  moves  to 
dismiss  the  appeal  as  to  him  on  the  ground 
that  he  was  Improperly  made  a  party  to  the 
proceeding.  The  statute  provides  (section 
5803,  Ballinger's  Ann.  Codes  &  St)  that  in 
all  cases  of  public  Interest  the  proceeding 
may  be  prosecuted  by  the  prosecuting  attor- 
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ney  on  behalf  of  tte  state,  and  in  all  cases 
where  the  proceeding  Is  commenced  on  the  re- 
lation of  a  private  party  such  party  shall  be 
deemed  a  coplaintlff  with  the  state.  The  pre- 
siding Judge  is  in  no  case  a'  proper  party  to 
■  proceeding  for  contempt  in  the  court  over 
which  he  presides ;  and  as  to  the  respondent, 
Martin,  the  motion  to  dismiss  must  be  grant- 
ed. Little  need  be  said  on  the  merits  of  the 
appeal.  It  appears  that  a  controversy  arose 
between  ttie  judge  of  the  superior  court  of 
Okanogan  county  and  the  county  commission- 
ers and  county  attorney  thereof  over  the  em- 
ployment of  a  stenographer  to  report  the  tes- 
timony in  criminal  cases  pending  in  said 
court  On  the  12th  day  of  January,  1904,  the 
board  of  county  commissioners  of  said  county 
adopted  a  resolution  denying  tlie  autbori^ 
of  the  superior  Judge  to  employ  a  stenogra- 
pher in  such  cases  at  the  expense  of  the  coun- 
ty, and  refusing  to  defray  the  expenses  there- 
of. On  the  17th  day  of  May,  1904,  the  Judge 
of  the  superior  court  made  an  order  forbid- 
ding the  county  auditor  and  bis  deputies  to 
issue  any  warrant  or  warrants  in  payment  of 
the  services  of  stenographers  performed  in 
such  cases.  On  the  27th  day  of  September, 
1904,  said  court  was  engaged  in  the  settle- 
ment of  a  statement  of  facts  in  a  certain 
criminal  case  therein  pending.  In  the  course 
of  the  proceedings  it  developed  that  the  state- 
ment of  facts  had  been  prepared  by  a  ste- 
nographer at  the  expense  of  the  county,  and 
that  the  county  auditor  bad  paid  for  such 
services  by  warrant  The  court  thereupon 
directed  the  appellant  as  prosecuting  attor- 
ney of  the  county,  to  investigate  the  matter, 
and.  If  he  ascertained  that  the  county  au- 
ditor bad  issued  warrants  in  violation  of  the 
above  order  of  May  17th,  he  should  proceed 
against  tiim  as  for  a  contempt  The  appel- 
lant was  further  directed  to  report  to  the 
court  by  7  o'clock  that  evening.  At  7  o'clock 
the  appellant  reported  in  writing  to  the  ef- 
fect that  in  bis  opinion,  the  order  of  May 
I7tta  was  null  and  void,  and  that  he  could 
not  conscientiously  mase  the  necessary  affida- 
vit or  prosecute  the  auditor  for  contempt  A 
somewhat  heated  controversy  thereupon  took 
place  between  the  presiding  Judge  and  the 
prosecuting  attorney,  which  resulted  in  the 
making  of  the  order  appealed  from. 

The  appellant  contends  that  he  was  ad- 
judged guilty  of  contempt  for  counseling  and 
advising  a  violation  of  the  order  of  tlie  court 
of  May  17th,  above  referred  to,  and  that  the 
Judgment  against  bim  is  erroneous  for  sev- 
eral reasons:  First,  because  no  such  con- 
tempt Is  shown  by  the  record;  second,  be- 
cause the  order  of  May  17th  was  a  nullity, 
and  no  contempt  could  arise  from  a  violation 
thereof ;  and,  third,  because  such  contempt,  if 
any,  could  only  be  prosecuted  by  aOldavit 
Passing  over  the  first  reason  assigned,  the 
second  and.  third  are  no  doubt  well  grounded. 
The  order  of  May  17th  was  not  made  in  any 
pending  action  or  proceeding.  There  was  no 
pleading,  no  proceua,  and  no  pretemse  of  Ju- 


risdiction to  make  the  order.  Again,  if  coun- 
seling a  violation  of  such  order  were  a  con- 
tempt at  all,  it  was  a  contempt  committed 
without  the  presence  of  the  court  and  could 
only  be  prosecuted  by  affidavit  In  re  Coul- 
ter, 25  Wash.  526,  65  Pac.  7.'">9.  The  respond- 
ent, on  the  other  hand,  contends  that  the  ap- 
pellant was  guilty  of  a  contempt  committed 
in  the  immediate  view  and  presence  of  the 
court,  and  was  summarily  punished  therefor. 
Should  we  adopt  this  view,  it  would  not  aid 
the  cause  of  the  respondent  •Under  section 
5800,  Ballinger's  Ann.  Codes  &  St,  when  a 
party  is  guilty  of  a  contempt  committed  in 
the  immediate  view  and  presence  of  the  court 
he  may  be  punished  summarily  therefor,  but 
"an  order  must  be  made  reciting  the  facts  aM 
occurring  in  such  immediate  view  and  pres- 
ence, determining  that  the  person  proceeded 
atralnst  is  thereby  guilty  of  contempt  and 
that  he  be  punished  as  therein  provided."  By 
the  next  section,  in  all  other  cases  the  facta 
constituting  the  contempt  must  be  brought 
to  the  attention  of  the  corirt  by  affidavit  In  • 
every  case  of  contempt  therefore,  the  facts 
constituting  the  alleged  contempt  must  ap- 
pear of  record  either  in  the  order  made  or  in 
the  affidavit  filed.  It  requires  no  argument 
to  show  that  the  facts  recited  in  the  order 
appealed  from  do  not  constitute  a  contempt. 
An  attorney  is  under  no  obligation  to  apolo- 
gize to  a  court  under  any  circumstances,  and 
the  court  exceeds  its  authority  whenever  it 
makes  such  a  demand.  State  ex  rel.  Rohde 
V.  Sachs,  2  Wash.  St  873,  26  Pac  865,  26  Am. 
St  Rep.  857. 

The  respondent  concedes  that  so  much  of 
the  order  as  attempts  to  suspend  the  appel- 
lant from  the  practice  of  the  law  is  void,  and 
we  will  not  discuss  that  question.  '  State  ex 
rel.  V.  Sachs,  supra. 

The  Judgment  of  the  court  below  must 
therefore  be  reversed,  with  directions  to  dis- 
miss the  proceeding. 

MOUNT,  C.  J.,  and  DUNBAR,  ROOT, 
CROW,  FULLERTON,  and  HADLBX,  JJ., 
concur. 


(39  Wash.  137) 
NICHOLS  T.  BOARD  OF  DIRECTORS  OF 
SCHOOL  DIST.  NO.  10  OF  PIERCB 
COUNTY  et  aL 

(Supreme  Court   of   Washington.      July   B, 
1905.) 

1.  School  Districts  —  School  Dibectobs  — 
AnxHOBrrT— School  Site— Pubchase. 

Under  8  Ballinger's  Ann.  Codes  &  St  I 
2367,  authorizing  school  directors  to  report  to 
county  commissioners  the  amount  of  funds  in 
addition  to  estimated  receipts,  necessary  to  be 
raised  by  taxation  for  the  support  of  schools 
and  purchase  of  school  sites,  etc.,  a  board  of 
school  directors  had  power  to  purchase  a  hotel 
site  to  be  used  for  the  construction  of  a  school 
house. 

[Ed.   Note. — For  cases   In  point,  see  vol.  43, 
Cent.  Dig.  Schools  and  School  Distrb 
X'ii.i  Digitized  by 
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2.  Samet— Acts  of  Boabd  —  Ratification  — 
Klection. 

A  purchase  of  a  hotel  site  by  a  board  of 
school  directors,  to  be  used  as  a  high  school  lo- 
cation, was  ratified  by  a  subsequent  vote  of  the 
district  by  wliich  the  board  of  school  directors 
was  instructed-  to  build  a  high  school  on  such 
site. 

lEd.  Note. — For  eases  in  point,  see  vol.  43, 
Cent.  Dig.  Schools  and  School  Districts,  f$  108- 
175.] 

3.  Same— Statutes— Application. 

Ballinger's  Aun.  Codes  &  St.  §§  239S-2405, 
ronstituting  a  special  act  providing  for  the  hold- 
ing of  an  election  for  the  purpose  of  validating 
and  ratifying  certain  illegal  school  indebtedness, 
did  not  apply  to  an  election  for  the  puriKwe  of 
determining  whether  bonds  should  be  issued  by 
a  school  district  for  the  construction  of  a  high 
itcbool  building,  and,  if  so,  where  the  building 
tibould  be  located,  etc. 

4.  Same— Canvassing  of  Vote— Effect. 

On  an  issue  as  to  the  validity  of  an  election 
held  in  a  school  district  to  determine  whether 
bonds  should  be  issued  for  the  construction  of 
a  high  school  building,  and,  if  so,  where  the 
building  should  be  located,  etc.,  the  action  of 
the  canvassing  board  finding  that  the  bonds  had 
been  actually  authorized  by  a  three-fifths  vote 
was  final  in  the  absence  of  fraud,  failure  of  the 
board  to  discharge  its  duty,  or  malfeasance. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; A.  E.  Bice,  Judge. 

Suit  by  J.  W.  A.  Nichols  against  the  board 
of  directors  of  school  district  No.  10  of  Pierce 
county  and  another.  From  a  decree  in  fa- 
vor of  defendants,  plaintiff  appeals.  Af- 
firmed. 

John  C.  Stallcup  and  H.  W.  Lueders,  for 
ai)pellant.    F.  Campbell,  for  respondents. 

CROW,  J.  This  is  an  action  commenced 
liy  appellant,  a  taxpayer,  against  the  board 
of  directors  of  school  district  No.  10  of  Pierce 
county.  Wash.,  and  John  B.  Reed,  as  county 
treasm-er,  to  enjoin  the  issuance  and  sale  of 
$200,000  of  school  district  bonds.  From  a 
Judgment  of  dismissal  an  appeal  has  been 
taken. 

The  record  shows  that  said  school  district 
has  for  many  years  owned  and  used  for  high 
school  purposes  a  certain  building  situated 
on  Tacoma  avenue.  In  the  city  of  Tacoma; 
that  on  March  11,  1903,  said  district  con- 
tracted for  and  purchased  a  tract  of  land 
known  as  the  "Tourist  Hotel  Property," 
agreeing  to  pay  therefor  the  sum  of  $32,000, 
and  immediately  issued  a  warrant  for  $16,- 
000  as  part  payment.  Afterwards,  on  March 
18,  1903.  the  board  of  directors  duly  called 
a  special  school  election  for  the  purpose  of 
submitting  to  the  voters  of  said  district  a 
proposition  to  issue  bonds  In  the  sum  of 
$200,000,  $35,000  to  be  used  for  the  purchase 
of  said  Tourist  Hotel  site,  and  $165,000  for 
the  purpose  of  erecting  a  high  school  build- 
ing thereon.  An  election  was  held  In  pur- 
suance of  this  call  on  April  18,  1903,  at 
which  time  the  proposition  to  issue  said 
bonds  was  defeated.  Afterwards,  on  July  7, 
1903,  the  board  of  directors  Issued  a  second 
warrant  in  payment  of  the  balance  due  for 
the  purchase  of  said  Tourist  Hotel  site.    On 


March  2,  1904,  by  an  amended  resolution 
adopted  by  said  board  of  directors,  it  was 
determined  to  call  a  special  election  to  be 
held  on  April  23,  1904,  for  the  purpose  of 
voting  upon  the'  following  propositions:  (1) 
Shall  Tacoma  school  district  No.  10,  in  Pierce 
county.  Wash.,  borrow  money  and  issue  and 
sell  bonds  of  said  school  district  therefor,  to 
run  for  a  period  of  20  years,  In  the  amount 
of  $200,000,  the  proceeds  of  said  bonds  to 
constitute  a  special  fund,  $100,000  thereof 
to  be  used  for  the  erection  of  a  high  8<;bool 
building,  and  $100,000  to  be  used  for  the 
erection  and  Improvement  of  other  buildings? 
(2)  Shall  said  district  build  a  high  school  on 
the  site  known  as  the  "Tourist  Hotel  Prop- 
erty"? (3)  Shall  said  district  build  a  high 
school  on  the  present  Tacoma  avenue  site? 
(4)  Shall  said  school  district  sell  the  present 
Tacoma  avenue  high  school  property?  (5) 
Shall  said  school  district  sell  the  Tourist  Ho- 
tel property?  Thereafter,  on  the  23d  day  of 
April,  1904,  said  election  was  held,  and  on 
April  2(>,  1904,  the  board  of  directors  met 
with  C.  E.  Grlflin.  justice  of  the  peace,  in 
Tacoma  precinct,  Tacoma,  Wash.,  as  a  can- 
vassing board,  and  duly  canvassed  the  result 
of  said  election  as  required  by  law;  the  cer- 
tificate made  and  filed  by  said  canvassing 
board  being  as  follows:  "We,  the  under- 
signed members  of  the  board  of  directors, 
Tacoma  School  District  No.  10,  having  met 
to  canvass  the  results  of  the  special  election 
held  Saturday,  April  23,  1904.  for  the  pur- 
pose of  voting  on  the  following  propositions, 
to  wit:  [Here  follow  propositions  1,  2,  3,  4 
and  5  Just  describetl]  hereby  certify  that  the 
whole  number  of  ballots  cast  for  the  first 
proposition  was  2,136;  'Yes'  receiving  1,349 
votes,  'No'  receiving  787  votes.  That  the 
whole  number  of  ballots  cast  for  the  second 
proposition  was  2,063;  'Yes'  receiving  1.062 
votes,  'No'  receiving  1,001  votes.  That  the 
whole  number  of  ballots  cast  for  the  third 
proposition  was  1,935;  'Yes'  receiving  840 
votes,  and  'No'  receiving  1,095  votes.  That 
the  whole  number  of  ballots  cast  for  the 
fourth  proposition  was  2,038;  'Yes*  receiv- 
ing 872  votes,  and  'No'  receiving  1,166  votes. 
That  the  whole  number  of  ballots  cast  for 
the  fifth  proposition  was  2,074;  'Y^s'  receiv- 
ing 957  votes,  and  'No'  receiving  1,117.  We 
hereby  declare  that  proposition  No.  1,  'Bonds, 
Yes,'  carried,  having  received  the  requisite 
three-fifths  majority  of  all  the  votes  cast. 
And  proposition  No.  2  having  received  a  ma- 
jority of  all  the  votes  cast,  we  declare  car- 
ried. Propositions  3,  4,  and  5,  having  failed 
to  receive  a  majority  of  all  the  votes  cast 
for  the  re.spectlve  propositions,  we  hereby 
declare  them  lo.^st."  Thereafter  the  officers 
provided  by  law  proceeded  to  advertise  for 
bids  for  said  bonds  in  the  sum  of  $200,000, 
and  on  June  10,  1904,  the  bid  of  Rudolph 
Kleybolte  &  Co.,  being  the  highest  and  best 
bid  received,  was  accepted,  and  said  board 
was  about  to  issue  said  bonds  when. this  in- 
junction proceeding  was  commencefts'^l^ 
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Numerous  asBignraents  of  error  are  pre- 
sented, but  we  think  many  of  them  without 
sufficient  foundation  to  necessitate  their  dis- 
cussion herein,  and  we  will  only  discuss  those 
of  controlling  Importance.  It  is  contended 
by  appellant  that  the  act  of  the  school  di- 
rectors In  purchasing  said  Tourist  Hotel  site 
was  ultra  vires,  and  also  in  direct  contra- 
vention of  the  order  of  the  voters  of  said 
school  district  as  expressed  at  said  first  elec- 
tion held  on  the  18th  day  of  April,  1003;  also 
that  In  making  said  purchase  the  said  dis- 
trict exceeded  its  constitutional  limit  of  in- 
debtedness. We  are  of  the  opinion  that  the 
act  of  said  board  was  not  ultra  vires;  that 
full  authority  for  said  purchase  Is  given  by 
section  97  of  the  Code  of  Education  (3  Bal- 
linger-s  Ann.  Codes  &  St.  5  23C7),  and  that 
the  appellant  has  failed  to  clearly  show  by  the 
evidence  that  when  said  school  district  made 
said  purchase  and  Issued  warrants  there- 
for it  did  in  fact  exceed  its  constitutional 
limit  of  Indebtedness.  Were  we  to  assume, 
however,  that  said  purchase  was,  in  the  first 
Instance,  illegal.  Invalid,  or  ultra  vires,  never- 
theless at  the  second  election,  held  on  the 
23d  day  of  April,  19W,  and  which  we  hold 
to  have  been  valid,  the  act  of  said  district 
in  making  said  purchase  was  impliedly  rati- 
fied, for  the  reason  that  by  the  vote  of  said 
district  the  board  was  Instructed  to  build  a 
high  school  upon  said  site,  and  not  to  sell 
the  same.  It  was  contended  by  appellant 
upon  the  trial,  and  Is  contended  here,  that 
sufilcient  and  legal  notice  of  said  election  of 
April  23,  1904,  had  not  been  given  by  said 
board  of  directors.  We  have  carefully  ex- 
amined the  complaint,  and  fall  to  find  that 
appellant  has  alleged  any  such  want  of  no- 
tice. But,,  even  had  such  defect  been  prop- 
erly pleaded,  the  record  shows  said  election 
to  have  been  regularly  and  legally  called,  and> 
the  trial  court  found  it  to  have  been  duly 
held  pursuant  to  said  resolution  of  said 
board,  and  notice,  thereof  given  as  required 
by  law.  Appellant  urges  many  alleged  Ir- 
regularities in  the  conduct  of  said  election, 
such  as  Improper  ballots,  want  of  election 
booths,  etc.,  apparently  contending  that  this 
election  should  have  been  called  and  held  un- 
der sections  2308-2405,  Ballinger's  Ann. 
Codes  &  St."  An  examination  of  these  sec- 
tions, however,  will  show  that  they  consti- 
tute a  special  act  originally  passed  In  1805 
(Sess.  Laws,  p.  26,  c.  21),  relating  only  to 
tne  validating  and  ratifying  of  illegal  in- 
debtedness, afterwards  incorporated  Into  the 
Code  of  Education;  whereas  this  election 
was  called,  not  to  validate  or  ratify  all  il- 
legal indebtedness,  but  to  confer  upon  the 
board  authority  to  issue  bouds  to  raise  funds 
with  which  to  erect  school  buildings,  includ- 
ing a  high  school. 

Appellant  also  contends  that  the  trial  court 
erred  In  not  ordering  a  production  of  the  bal- 
lots cast  and  the  pollbooks  kept  at  said  elec- 
tion, so  that  the  court  might  ascertain  wheth- 
er the  certlflcute  made   by  the  canvassing 


board  wag  correct,  and  whether  said  board 
was  justified  in  finding  that  the  bouds  had 
been  actually  authorized  by  a  three-fifths 
vote.  It  Is  conceded  by  appellant  that  no 
statutory  provision  has  been  made  for  any 
contest  of  an  election  of  this  character  after 
canvass  by  the  board  of  directors.  Resjwnd- 
euts  conteuld  that  the  action  of  such  board  is 
final,  relying  upon  the  authority  of  Parmeter 
v.  Bourne,  8  Wash.  4."),  35  Pac.  5S6,  757,  and 
Heffner  v.  Board  of  County  Commissioners, 
IC  Wash.  273,  47  Pac.  430.  In  Parmeter  v. 
Bourne,  supra,  It  appears  that  at  the  general 
election  held  in  November,  18!)2,  there  had 
been  submitted  to  the  electors  of  Pacific  coun- 
ty a  proposition  to  remove  the  county  seat 
from  Oysterviile  to  South  Bend;  that  after- 
wards the  votes  had  been  canvassed  by  the 
board  of  county  commissioners,  and  that  said 
board  had  declared  said  county  seat  to  have 
been  removed  from  Oysterviile  to  South  Bend. 
The  appellant,  a  citizen  and  taxpayer  of  Oys- 
terviile, brought  action  to  vacate  the  order 
of  the  county  commissioners,  and  to  obtain 
an  injunction  restraining  the  defendants  from 
removing  the  public  records.  This  coin-t  held. 
In  substance,  that  the  superior' court  had  no 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion, which  sought  to  enjoin  such  removal, 
for  the  reason  that  the  action  of  the  board  of 
canvassers  in  declaring  the  result  of  said 
election  was  final,  no  contest  being  provided 
for  by  statute.  Ip  Kriesehcl  v.  County  Com- 
missioners, 12  Wash.  428,  41  Pac.  18C,  the 
facts  show  that  at  the  general  election  held  in 
November,  1894,  a  proposition  was  submitted 
to  the  voters  of  Snohomish  county  to  remove 
the  county  seat  from  Snohomish  to  Everett;  . 
that  after  the  election  was  held  the  board  of 
county  commissioners,  without  -having  actu- 
ally convassed  the  vote,  declared  the  city 
of  Everett  to  be  the  county  seat  from  and 
after  January  1,  1805.  Krieschei,  a  taxpay- 
er, commenced  the  action  to  enjoin  the  remov- 
al of  said  county  seat,  and  Anders,  J.,  In  writ- 
ing the  opinion,  distinguished  the  case  of  Par- 
meter V.  Bourne,  for  the  reason  that  In  the 
Snohomish  Case  it  appeared  that  the  board, 
as  a  matter  of  fact,  had  not  met  as  a  board 
of  canvassers  and  discharged  Its  duties  as 
required  by  law,  and  that  for  said  reason  a 
court  of  equity  could  Interfere'  and  enjoin 
such  removal.  Afterwards,  however,  the 
board  of  county  commissioners  did  meet  as 
a  canvassing  board,  and  did  canvass  said  re- 
tm-ns,  and  In  so  doing  refused  to  count  cer- 
tain votes  cast  In  Port  Gardner  In  favor  of 
removal,  and  also  refused  to  count  200  votes 
returned  from  South  Snohomish  against  re- 
moval. After  canvassing  the  returns,  the 
board  declared  Everett  to  have  been  chosen 
as  county  seat,  and  again  adopteil  a  resolu- 
tion providing  for  such  removal.  To  pre- 
vent this  removal  the  action  reported  In  IlefC- 
ner  v.  County  Commissioners,  supra,  was  In- 
stituted, and  in  that  case  this  court,  follow- 
ing Parmeter  v.  Bourne,  again  held  that,  as 
the  board  had  met,  anQigQitnvassed  the  vote, 
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and  bad  discharged  Its  duties,  Its  action  was 
final,  and  a  court  of  equity  could  not  inter- 
fere by  Injunction. 

As  above  stated,  respondents  berein  rely 
upon  tbese  authorities  In  support  of  their 
proposition  that  the  action  of  the  canTsssing 
board  was  final.  Appellant,  however,  con- 
tends that  a  distinction  exists  between  this 
case  and  said  cases  from  Pacific  and  Snoho- 
mish counties,  for  the  reason  that  the  ques- 
tions there  submitted  at  said  election  were' 
political  in  their  character,  whereas  the  ques- 
tions here  submitted  were  not  political,  but 
called  for  the  incurring  of  indebtedness  and 
Imposing  additional  taxation.  We  do  not 
pass  upon  the  question  as  to  whether  there  is 
any  merit  in  this  suggestion,  but  are  of  the 
opinion  that,  under  the  peculiar  facts  of  this 
case,  the  principles  laid  down  in  the  cases 
above  cited  should  apply,  and  that  the  action 
of  the  canvassing  board  herein  is  final.  W; 
do  not  undertake  to  say  that  in  no  instance 
could  inquiry  be  made  into  the  final  action 
of  a  board  of  canvassers  upon  an  election 
of  this  character.  It  might  be  that  in 
cases  of  fraud,  of  utter  failure  to  discharge 
duty,  or  of  malfeasance,  such  inquiry  might 
be  made  by  a  court  of  equity,  or  by  some 
proper  proceeding  instituted  for  the  purpose 
of  obtaining  a  review  of  the  action  of  such 
board.  An  examination  of  the  complaint 
shows  that  the  appellant  has  utterly  failed 
to  allege  facts  sufficient  to  constitute  fraud, 
failure  to  discharge  duty,  or  malfeasance  in 
office  upon  tho  part  of  the  board  of  directors 
berein  when  sitting  as  a  canvassing  board, 
and  for  this  reason  we  think  the  action  of  the 
trial  court  In  refusing  to  go  behind  their  cer- 
tificate was  proper. 

Some  question  has  been  raised  by  the  ap- 
pellant herein  as  to  whether  the  bonds  actual- 
ly carried  by  a  three-fifths  vote.  Upon  an 
examination  of  the  record,  we  think  it  suffi- 
ciently appears  that  the  necessary  vote  was 
obtained  upon  all  propositions  declared  to 
have  been  carried. 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed. 

MOUNT,  C.  J.,  and  ROOT,  HADLEY,  and 
FULLERTON,  JJ.,  concur. 
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MAT  ▼.  NORTHERN  PAC.  RT.  CO. 
(Supreme  Court  of  Montana.    July  3,  1905.) 

1.  COMP0LSOBT  PHTSICAL  EXAMINATION— AL- 
LOWANCE. 

In  an  action  for  personal  injuries,  the  dis- 
trict court,  in  the  absence  of  legislation,  may 
not  compel  the  plaintiff  to  submit  to  a  physical 
examination  by  physicians  appointed  by  the 
court. 

[Ed.  Note. — For  cases  in  pohit,  see  vol.  16, 
Cent  Dig.  Discovery,  $  92.] 

2.  Witnesses— Peivileoed  Communications 
— Phtsicians— Waiveb  of  Privilege. 

Under  Code  Civ.  Proc.  |  3163,  providing  that 
a  licensed  physician,  without  his  patient's  con- 
sent, cannot  be  examined  in  a  civil  action  as  to 


any  information  acquired  in  attending  the 
patient  which  was  necessary  to  enable  him  to 
prescribe,  where  plaintiff  on  cross-examination 
admitted  that  a  certain  physician  had  attend- 
ed her  and  treated  her  for.  the  injuries  com- 
plained of,  without  detailing  any  conversation 
with  him  or  telling  of  the  character  or  extent 
of  bis  treatjnent,  it  was  proper  to  refuse  to 
permit  defendant  to  examine  the  physician  as 
to  plaintiff's  condition  at  the  time  he  attended 
her. 

Appeal  from  District  Court,  Ravalli  Coun> 
ty;   F.  C.  Webster,  Judge. 

Action  by  Mary  May  against  the  North- 
em  Pacific  Railway  Company.  FVom  a  Judg- 
ment for  plalntifT,  and  an  order  denying  its 
motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

Wm.  Wallace.  .Tr.,  and  Charles  Donnelly, 
for  appellant  Henry  L.  Meyers  and  R.  A. 
O'Hara,  for  respondent 

HOLLOWAT,  J.  In  September,  1903, 
Mary  May  commenced  this  action  against 
the  Northern  Pacific  Railway  Company  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  occasioned  by  the  negligence 
of  the  agents  and  employes  of  the  defendant 
company.  The  answer  of  defendant  denies 
all  the  material  allegations  of  the  complaint 
Prior  to  the  date  set  for  the  trial  of  the  cause 
the  defendant  company  attempted,  nusuc- 
cessfully,  to  induce  the  plaintiff  to  submit  to 
a  physical  examination  by  surgeons  selected 
by  the  company,  presumably.  Immediately 
prior  to  the  trial  the  defendant  made  appli- 
cation to  the  court  for  an  order  compelling 
the  plaintiff  to  submit  to  a  physical  exami- 
nation by  physicians  and  surgeons  appoint- 
ed by  the  court  This  application  was  de- 
nied. The  cause  having  been  brought  on  for 
trial,  and  the  plaintiff  having  testified  as  to 
.the  cause  of  her  injuries  and  their  nature 
and  extent,  and  having  produced  Drs.  Breth- 
our  and  Buchen,  her  attending  physicians, 
as  witnesses  In  her  behalf,  upon  cross-ex- 
amination admitted  that  one  Dr.  McGrath 
had  also  attended  her  In  the  early  stages  of 
her  illness  aa  her  physician.  The  defendant 
In  Its  behalf  called  Dr.  McGrath,  and  asked 
him  to  state  In  what  condition  he  found  the 
plaintiff  when  he  called  upon  her.  This  was 
objected  to  on  the  ground  that  It  called  for 
testimony  from  a  physician  concerning  mat- 
ters discovered  by  him  while  acting  as  phy- 
sician for  the  plaintiff,  and  the  giving  of 
such  testimony  by  Dr.  McGrath  would  vio- 
late the  confidential  relation  of  physician 
and  patient,  contrary  to  the  provisions  of 
section  3ie3  of  the  Code  of  Civil  Procedure. 
This  objection  was  sustained,  and  exception 
taken.  The  jury  returned  a  verdict  In  fa- 
vor of  the  plaintiff,  and  from  the  judgment 
entered  thereon,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  it  ap- 
pealed. 

Only  two  errors  are  assigned:  (1)  The  or- 
der of  the  court  denying  defendant's  appli- 
cation for  an  order  |5g|^_gglJ,U^^J^J3^pJ»i^^at 
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to  submit  to  a  physical  examination,  and 
(2)  the  order  of  tbe  court  Bustaining  an  ob- 
jection to  the  question  asked  Dr.  McOrath. 
These  will  be  considered  In  the  order  pre- 
sented in  the  briefs. 

1.  Compulsory  Pbyslcal  Bxaminatlon.  May 
a  district  court  in  this  state,  in  an  action  for 
personal  Injuries,  compel  the  plaintiff  to  sub- 
mit to  a  physical  examination  by  physicians 
and  surgeons  appointed  by  the  court?  Upou 
this  question  the  authorities  are  In  hopeless 
conflict,  and  any  attempt  to  reconcile  them 
would  be  barren  of  results. 

The  first  reported  case  in  which  the  power 
of  the  court  to  compel  such  examination  is 
asserted  is  Walsh  v.  Sayre,  52  How.  Prac. 
334,  decided  by  the  New  York  Superior  Court 
in  1868.  This  was  an  action  for  damages  for 
malpractice,  and  upon  the  analogy  to  cases 
of  mayhem,  divorce  on  the  ground  of  impo- 
tency,  and  cases  of  controversies  between  a 
widow,  claiming  to  be  pregnant  by  the  de- 
cedent, and  other  heirs  of  the  estate,  where- 
in such  examinations  had  been  ordered,  it 
was  held  that  a  court  of  law  could  compel 
the  plaintiff  to  submit  to  a  physical  exami- 
nation. A  leading  case  on  the  subject  is 
Schroeder  v.  Ry.  Co.,  47  Iowa,  375,  decided 
in  1877.  Mention  is  not  made  of  the  New 
York  case  cited  above.  The  opinion  states 
that  there  were  no  precedents  at  the  time  of 
its  rendition.  The  power  of  the  trial  court 
to  compel  the  plaintiff  to  submit  to  such 
an  examination  is  asserted.  In  1881  the 
same  question  came  before  the  Supreme 
Court  of  Ohio,  in  Turnpike  Co.  v.  Bally,  37 
Ohio  St  104,  and,  upon  the  authority  of  the 
Schroder  Case,  the  power  of  the  trial  court 
to  make  and  enforce  such  an  order  is  again 
asserted.  The  next  case  Is  Railroad  Co.  v. 
Thul,  29  Kan.  466,  44  Am.  Rep.  659,  decided 
In  1883,  upon  the  authority  of  the  Schroeder 
Case  above,  the  court  preferring  to  follow 
the  Iowa  court,  rather  than  the  Supreme 
Court  of  Missouri  in  Loyd's  Case,  63  Mo.  509. 
In  Novemljer,  1884,  In  White  v.  Ry.  Co.,  61 
Wis.  536,  21  N.  W.  524,  50  Am.  Rep.  164,  the 
Supreme  Court  of  Wisconsin  decided  the 
same  question  Id  the  same  way  upon  the 
authority  of  Walsh  v.  Sayre  and  the  Schroed- 
er Case.  In  Hatfield  v.  Ry.  Co.,  33  Minn. 
130,  22  N.  W.  176,  53  Am.  Rep.  14,  decided  in 
1885,  the  power  Is  asserted,  but  by  way  of 
dictum.  Railroad  Co.  v.  Childress,  82  Ga.  719, 
9  S.  E.  602, 3  li.  R.  A.  808, 14  Am.  St  Rep.  189, 
decided  In  1889,  is  another  case  frequently 
referred  to  by  courts  holding  this  view.  In 
the  opening  paragraph  of  the  opinion  In  this 
case,  section  206  of  the  Georgia  Code  Is 
quoted,  as  follows:  "Every  court  has  power 
•  •  •  to  control  In  furtherance  of  Justice 
the  conduct  of  Its  officers  and  all  other  per- 
sons connected  with  a  Judicial  proceeding  be- 
fore it,  in  every  matter  pertaining  thereto." 
No  further  reference  Is  made  to  this  statute, 
but  the  power  Is  asserted  upon  the  authority 
of  the  cases  herein  considered  above.  In 
November,  1865,  In  Sibley  v.  Smith,  46  Ark. 


275,  55  Am.  Rep.  584,  the  same  question  Is 
decided  ujwn  the  authority  of  Walsh  v. 
Sayre,  the  Schroeder  Case,  and  the  White 
Case;  Shaw  y.  Van  Rensselaer,  60  How. 
Prac.  148.  Harrold  v.  R.  R.  Co.,  21  Hun,  268, 
and  Bryant  v.  Stllwell,  24  Pa.  317,  are  also 
cited.  In  Graves  v.  Battle  Creek,  95  Mich. 
266.  54  N.  W.  757,  19  L.  R.  A.  641,  35  Am.  St 
Rep.  561,  decided  in  1803,  the  authorities  for 
and  against  the  assertion  of  the  power  are 
reviewed  by  the  Supreme  Court  of  Michigan, 
and  a  decision  rendered  In  favor  of  the  ex- 
istence of  the  power  in  the  trial  court  In 
Belt  E.  L.  Co.  T.  Allen,  102  Ky:  551,  44  S.  W. 
80,  80  Am.  St  Rep.  874,  decided  in  1808,  the 
same  position  is  taken  by  the  Supreme  Court 
of  Kentucky.  In  1899,  in  the  Supreme  Court 
of  Washington,  in  Lane  v.  Railway  Co.,  21 
Wash.  119,  57  Pac.  367,  46  L.  R.  A.  153,  76 
An).  St.  Rep.  821,  a  like  decision  was  made. 
The  last  state  to  assert  this  view  is  North 
Dakota,  in  Brown  v.  R.  R.  Co.,  12  N.  D.  61, 
95  N.  W.  153,  102  Am.  St  Rep.  564,  decided 
in  1903.  In  1873  the  Supreme  Court  of  Mis- 
souri, in  Loyd  V.  Railroad  Co.,  53  Mo.  500, 
had  before  it  a  personal  injury  case  in  which 
an  application  had  been  made  to  the  trial 
court  for  an  order  to  compel  the  plaintiff  to 
submit  to  a  physical  examination.  Respect- 
ing this  application,  the  court  said:  "The 
proposal  to  the  court  to  call  In  two  surgeons 
and  have  the  plaintiff  examined  during  the 
progress  of  the  trial  as  to  the  extent  of  her 
Injuries  Is  unknown  to  our  practice  and  to 
the  law."  In  1882,  in  Parker  ▼.  Enslow, 
102  111.  272,  40  Am.  Rep.  588,  the  Supreme 
Court  of  Illinois  held  that  the  trial  court 
could  not  make  or  enforce  such  an  order. 
In  1889,  In  Kern  v.  Brldwell,  119  Ind.  226,  21 
N.  E.  664,  12  Am.  St  Rep.  409,  the  same  con- 
clusion was  reached  by  the  Supreme  Court  of 
Indiana.  In  1891  the  question  came  before 
the  Supreme  Court  of  the  United  States  in 
Railroad  Co.  v.  Botsford,  141  U.  S.  250,  11 
Sup.  Ct  1000,  35  L.  Ed.  734,  and,  after  a 
careful  consideration  of  the  authorities,  it 
was  held  by  a  divided  court — seven  to  two^ 
that  the  power  does  not  reside  in  the  federal 
trial  courts.  This  was  followed  by  the  Su- 
preme Court  of  Oklahoma  In  City  of  King- 
fisher V.  Altlzer,  74  Pac.  107,  by  the  Court 
of  Civil  Appeals  of  Texas  in  Railway  Co.  v. 
Cluck  (Tex.  Civ.  App.)  73  S.  W.  569,  and  by 
the  Supreme  Court  of  Massachusetts  in 
Stack  V.  Ry.  Co.,  177  Mass.  155,  58  N.  B. 
686,  52  L.  R.  A.  328,  83  Am.  St.  Rep.  269. 

The  foregoing  review  shows  the  decisions 
of  courts  upou  the  first  presentation  of  this 
question  to  them.  The  case  of  Walsh  v. 
Sayre  was  followed  in  Shaw  v.  Van  Rens- 
selaer, above ;  but  In  1891  the  question  came 
before  the  Court  of  Appeals  of  New  York  in 
McQuigan  v.  Ry.  Co.,  129  N.  Y.  50,  29  N.  B. 
235,  14  L.  R.  A.  406,  26  Am.  St  Rep.  507, 
and  Walsh  v.  Sayre  and  Shaw  v.  Van  Rens- 
selaer were  overruled.  The  McQuigan  Case 
was  followed  in  Cole  v.  Fall  Brook  Ooa|^ 
Co.,  159  N.  Y.  59,  53  N.  B.  670,  decided  in 
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1899.  The  Legislature  of  New  Tork,  howev- 
er, circumvented  the  effect  of  these  last  de- 
cisions by  enacting  a  statute  directly  confer- 
ring upon  trial  courts  the  power  to  make  and 
enforce  such  an  order.  In  Shepard  v.  Ity. 
Co.,  85  Mo.  629,  55  Am.  Rep.  390,  decided  in 
1883,  a  view  contrary  to  that  expressed  in 
Ijoyd's  Case  Is  Intliunted  by  the  Supreme 
Court  of  Missouri,  and  In  Sidekum  v.  Ry.  Co., 
93  Mo.  400.  4  S.  W.  701,  3  Am.  St.  Rep. 
549,  a  decision  was  rendered  which  had  the 
effe<'t  of  dlroi-tly  reversing  the  Loyd  Case; 
and  the  Sidekum  Case  was  followetl  in  Owens 
V.  Ry.  Co.,  95  Mo.  1C9,  8  S.  "\V.  350,  6  Am. 
St.  Kep.  30.  The  Schroeder  Case  was  follow- 
ed by  the  Supreme  Court  of  Iowa  In  Hall  v. 
Manson,  99  Iowa,  098,  68  N.  W.  922.  34  L.  R. 

A.  207;  and  Railway  Co.  v.  Thul  was  ap- 
proved and  followed  In  Ottawa  v.  Gilliland, 
03  Kan.  165,  65  Pac.  2.52,  and  again  in  Rail- 
way Co.  V.  Palmore,  68  Kan.  545,  75  Pac. 
509,  64  L.  R.  A.  90.  White  v.  Milwaukee 
Ry.  Co.  was  followed  by  the  Supreme  Court 
of  Wisconsin  in  O'Brien  v.  La  Crosse,  99  Wis. 
42t,  75  N.  W.  81,  40  L.  R.  A.  831.  Sibley  v. 
Smith,  above,  was  followed  In  Railway  Co. 
V.  Dobbins,  60  Ark.  481,  30  S.  W.  887,  31 
S.  W.  147.  The  Supreme  Court  of  Indiana 
has  been  most  uncertain  in  its  treatment  of 
the  question.  Kern  v.  Bridwell  above  was  de- 
cided in  May,  1889;  but  in  November  of 
the  same  year.  In  Hess  v.  Lowrey,  122  Ind. 
225,  23  N.  E.  136,  7  L.  R.  A.  90,  17  Am.  St. 
Rep.  355,  a  contrary  doctrine  Is  announced. 
In  1891,  in  Railroad  Co.  v.  Newmeyer,  129 
Ind.  401,  28  N.  E.  800,  the  amiouncement  in 
Hess  V.  Lowrey  is  pronounced  dictum,  and 
the  authority  is  again  distinctly  denied.  But 
the  Newmeyer  Case  Is  distinctly  reversed  In 
South  Bend  v.  Turner,  150  Ind.  418,  00  N. 

B.  271,  54  L.  R.  A.  396,  83  Am.  St.  Rep.  200, 
and,  so  far  as  we  are  aware,  the  last  decision 
from  that  court  asserts  the  power.  Belt  E. 
L.  Co.  V.  Allen  is  afflrmed  In  Distilling  Co.  v. 
Riggs,  104  Ky.  1,  45  S.  W.  99,  and  in  Railroad 
Co.  V.  Simpson,'  111  Ky.  7.54,  04  S.  W.  733.  In 
AVanek  v.  Winona,  78  Minn.  98,  80  N.  W. 
851,  40  L.  R.  A.  448,  79  Am.  St.  Rep.  354,  de- 
cided in  1899,  the  dictum  In  the  Uatfield 
Case  is  declared  to  be  the  law  In  Minnesota. 
Parker  v.  Enslow  Is  followed  in  Railway  Co. 
V.  Rice,  144  111.  227,  33  N.  E.  951,  and  In  Rail- 
way Co.  V.  Story,  104  111.  App.  132.  In  Rail- 
way Co.  V.  Underwood,  64  Tex.  463,  and  Rail- 
way Co.  V.  Johnson,  72  Tex.  95.  10  S.  W. 
325,  the  court,  without  deciding.  Intimated 
that  tlie  trial  courts  in  Texas  had  the  power 
to  comi)el  such  ex.imination;  but  In  Railway 
Co.  V.  Cluck  (Tex.  Civ.  App.)  73  S.  W.  569, 
decided  in  1003,  the  question  Is  .squarely  met 
and  decided,  and  the  authority  denied.  This 
last  case  is  affirmed,  and  the  doctrine  rean- 
nounced  upon  appeal  to  the  Supreme  Court 
of  Texas,  In  Railway  Co.  v.  Cluck,  77  S.  W. 
403.  04  L.  R.  A.  404.  The  question  has  been 
before  the  Supreme  Court  of  Nebraska,  but 
not  decidwl,  in  Railroad  Co.  v.  Finlayson,  16 
Neb.  578,  20  N.  W.  800,  49  Am.  Rep.  724,  In 


Stuart  v.  Havens,  17  Neb.  211,  22  N.  W.  418, 
Ellsworth  v.  Fairbury,  41  Neb.  881,  60  N.  W. 
336,  and  Chadron  v.  Glover,  43  Neb.  732,  62  N. 
W.  62.  The  syllabus  to  the  decision  in  Mills  v. 
Railway  Co.,  40  Atl.  1114,  aunouncea  that  the 
superior  court  of  Delaware  denies  the  power, 
but  there  Is  nothing  In  the  body  of  the  opin- 
ion with  reference  to  the  question.  The  case 
of  Carrlco  v.  Railroad  Co.,  39  W.  Va.  86,  19 
S.  E.  571,  24  L.  R.  A.  50,  is  frequently  cited 
In  these  opinions,  but  the  question  Is  not  de- 
cided by  the  West  Virginia  court  at  all.  The 
federal  and  territorial  courts  have  followed 
the  decision  in  the  Botsford  Case,  In  Railway 
Co.  V.  Grlffln,  80  Fed.  278,  25  C.  C.  A. 
413.  and  in  the  Oklahoma  case  cited. 

If  the  last  announcements  of  these  several 
courts  may  be  taken  to  Indicate  the  law  In 
their  respective  states,  a  review  of  the  deci- 
sions discloses  that  the  power  of  trial  courts 
to  compel  such  examination  Is  asserted  In 
Alabama,  Arkansas,  Georgia,  Iowa,  Indiana, 
Kansas,  Kentucky,  Michigan,  Minnesota,  Mis- 
souri, North  Dakota,  Washington, 'and  Wis- 
consin, and  denied  In  the  federal  courts,  and 
in  Illinois,  Massachusetts,  and  Texas,  and 
was  denied  in  New  York  until  specifically 
granted  by  direct  legislative  enactment 

The  bare  assertion  that  trial  courts  pos- 
sess this  power,  In  the  absence  of  any  legisla- 
tion, and  without  common-law  precedents, 
has  led  to  the  greatest  possible  confusion 
among  the  decisions  of  the  very  courts  aa- 
sertiug  it  (1)  What  Is  the  source  of  the 
power?  ^2)  To  what  extent  may  It  be  car- 
ried? (3)  May  the  defendant  demand  the 
order  as  a  matter  of  right?  And  (4)  how  will 
the  court  enforce  obedience  to  Its  order? 
Singularly  enough,  the  first  of  these  questions 
api^ears  to  have  received  little  or  no  consid- 
eration. 

(1)  In  Railroad  Co.  v.  Childress,  the  sec- 
tion of  the  Georgia  Code  above  is  quoted; 
but  further  reference  Is  not  made  to  this 
provision  of  the  law,  and  it  can  hardly  be 
presumed  that  the  decision  proceeds  upon 
the  assumption  that  the  source  of  the  power 
is  the  statute  quoted.  That  section  Is  simi- 
lar In  its  provisions  to  subdivision  5  of  sec- 
tion 110  of  our  Code  of  Civil  Procedure.  But 
that  section  adds  nothing  to  the  powers  al- 
ready possessed  by  courts  of  general  jurisdic- 
tion, for  it  is  merely  declaratory  of  the  com- 
mon law.  In  some  of  the  opinions  It  is  said 
that  the  power  is  one  Inherent  in  the  trial 
courts.  In  Graves  v.  Battle  Creek,  decided 
in  1893,  it  Is  said,  "It  is  true  that  the  rule 
Is  one  of  modern  growth."  Most  of  the 
courts  content  themselves  with  the  bare  as- 
sertion of  the  power,  without  any  discussion 
of  its  origin. 

(2)  If  the  plaintiff  may  be  compelled  to 
submit  to  a  physical  examination,  is  the  au- 
thority to  order  it  an  absolute  or  only  a 
(lunlified  one?  May  the  plaintiff  be  com- 
pelled to  submit  to  the  administration  to 
him  of  anafsthetics  or  drugs  by  which  he 

I  loses  consciousness  altogether,  or.  If  the  In- 
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Jury  Is  an  Internal  one,  may  be  be  compelled 
to  submit  to  the  use  of  such  surgical  instru- 
ments as  the  physicians  appointed  to  make 
tbe  examination  may  see  fit  to  use?  May  be 
be  compelled  to  exhibit  bts  Injury  to  tbe 
jury  in  open  court,  and,  if  tbe  plaintiff  be  a 
woman,  is  there  any  protection  whatever 
against  violence  to  her  feelings?  By  some 
of  these  courts  it  has  been  held  that  anaes- 
thetics and  drugs  should  not  be  used  (Sehroe- 
der  V.  Ry.  Co.;  Strudgeon  v.  Sand  Beach, 
107  Mich.  496,  65  N.  W.  616),  and  that  plain- 
tiff should  not  be  compelled  to  submit  to  the 
use  of  surgical  Instruments  (O'Brien  v.  La 
Crosse);  but  In  Railway  Co.  v.  Palmore  it 
was  held  that  the  plaintiff  could  be  com- 
pelled to  submit  to  the  examination,  and  to 
an  Injection  of  a  drug  into  his  Injured  eye 
to  dilate  the  pupil;  and  in  Hall  v.  Manson 
it  was  held  that  the  plaintiff,  a  w6man,  could 
be  compelled  to  remove  her  shoe  and  stock- 
ing, that  an  examination  might  be  had  and 
measurements  taken  of  her  Injured  ankle  in 
the  presence  of  the  jury.  In  Railway  Co.  t. 
Hill,  8  South.  90,  9  L.  R.  A.  442,  24  Am.  St. 
Rep.  764,  above,  the  Supreme  Court  of  Ala- 
bama said:  "When  It  becomes  a  question  of 
possible  violence  to  the  refined  and  delicate 
feelings  of  the  plaintiff  on  the  one  hand,  and 
possible  injustice  on  tbe  other,  the  law  can- 
not hesitate.  Justice  must  be  done."  This 
Is  quoted  with  approval  In  I>ane  v.  Railway 
Co.  However,  in  Gi'aves  v.  Battle  Creek  it 
is  said:  "The  decisions  are  not  uniform  up- 
on this  question,  but  the  very  great  weight 
of  authority  is  in  favor  of  the  exercise  of 
such  power  by  the  court  under  proper  re- 
strictions; the  rule  recognizing,  however, 
that  a  wide  discretion  is  vested  in  the  trial 
court,  which  justifies  a  refusal  to  require  tbe 
examination  •  •  •  where  the  sense  of 
delicacy  of  the  plaintiff  may  be  offended  by 
the  exhibition."  To  the  same  effect  is  the 
decision  In  Ottawa  v.  Ollllland,  above. 

(3)  In  Sibley  v.  Smith  and  in  Railway  Co. 
r.  Thul  it  is  held  that  the  defendant  may 
demand  the  order  as  a  matter  of  right,  but 
that  In  granting  it  the  court  may  exercise 
its  discretion.  We  are  unable  to  understand 
this  contradiction  of  terms,  and  observe  that 
In  most  of  the  cases  It  is  held  that  the  appli- 
cation is  one  addressed  to  tbe  sound  discre- 
tion of  the  trial  court,  subject  to  review  for 
manifest  abuse  only. 

(4)  In  the  Schroeder  Case  and  In  Sibley  v. 
Smith  it  is  said  that  refusal  of  the  plaintiff 
to  comply  with  the  order  would  constitute 
contempt  of  court,  and  subject  tbe  plaintiff 
to  the  punishment  of  a  recusant  witness; 
while  in  Turnpike  v.  Bally,  Lane  v.  Railroad 
Co.,  Wanek  v.  Winona,  Brown  v.  Railroad 
Co.,  and  in  the  dissenting  opinion  in  the  Bots- 
ford  Case,  it  Is  said  that  it  Is  not  a  question 
of  contempt;  that  the  coyrt  cannot  compel 
the  plaintiff  to  comply  with  the  order  which 
It  has  made,  but,  if  he  refuses,  the  court  may 
dismiss  hie  action  or  refuse  to  permit  him 
to  testify. 


From  the  assertion  of  the  power  arising 
from  the  apparent  necessities  of  extraordi- 
nary cases,  as  disclosed  by  tbe  decision  in 
the  Srfiroeder  Case,  we  observe  the  almost 
limitless  extent  to  which  the  power  has  been 
carried;  and,  not  content  with  applying  the 
rule  to  civil  actions  for  personal  injuries.  It 
has  been  extended  to  apply  to  the  prosecut- 
ing witness  in  a  criminal  case  (King  v.  State, 
100  Ala.  85,  14  South.  878),  and,  for  tbe  same 
retasons  advanced  for  the  exercise  of  the 
power  In  civil  actions  by  the  courts  assert- 
ing its  existence,  the  doctrine  has  been  ap- 
plied to  a  criminal  case,  and  the  defendant 
compelled  to  bare  to  the  view  of  the  jury 
part  of  tbe  unexposed  portions  of  his  body 
upon  which  were  certain  tattoo  marks,  In  or- 
d^r  to  enable  tbe  state  to  complete  the  case 
against  him,  with  the  result  that  tbe  defend- 
ant was  convicted  of  a  capital  offense.  State 
V.  Ah  Chuey,  14  Nev.  79,  33  Am.  Rep.  530. 

With  this  review  of  tbe  decisions,  we  pass 
to  a  direct  consideration  of  the  question  as 
it  relates  to  tbe  trial  courts  of  this  state. 
Our  district  courts  are  courts  of  general  ju- 
risdiction created  by  tbe  Constitution  (ar- 
ticle 8,  §  1).  their  jurisdiction  specifically  de- 
fined by  that  instrument  (article  8,  §  11),  and 
their  powers  and  authority  derived  from  the 
Constitution  and  laws  of  the  state.  Tbe 
laws  embrace  the  statutes  and  the  common 
law,  so  far  as  it  has  not  been  supplanted 
by  the  statute  or  is  not  inconsistent  with  our  . 
conditions.  In  considering,  then,  tbe  ques- 
tion of  the  possible  source  of  such  a  power 
as  the  one  asked  to  be  asserted,  we  search 
the  Constitution  and  laws  for  a  grant  of  tbe 
power,  rather  than  for  limitations  upon  tbe 
power,  as  appears  to  be  intimated  as  the  doe- 
trine  in  Brown  v.  Railroad  Co.,  above;  and 
unless  tbe  authority  Is  granted  by  the  Consti- 
tution or  statutes,  by  express  terms  or  by 
necessary  implication,  or  Unless  the  authori- 
ty existed  at  common  law,  we  say  without 
hesitation  that  it  cannot  be  exercised;  for 
there  is  no  such  thing  in  this  state  as  the 
inherent  power  of  a  court,  if  by  that  is  meant 
a  power  not  authorized  by  law. 

The  only  Instances  in  which  such  power 
was  invoked  at  common  law  were  in  actions 
for  divorce  upon  the  ground  of  Impotency, 
appeals  of  mayhem, -cases  of  atrocious  bat- 
tery, cases  of  conviction  of  a  woman  of  a 
capital  crime  who  is  alleged  to  be  pregnant, 
and  controversies  between  beirs  and  a  widow 
claiming  to  be  pregnant  by  the  deceased. 
No  one  of  these  rules  has  ever  obtained  in 
this  country,  unless  it  has  been  in  cases  of 
divorce  on  the  ground  of  impotency.  The 
power  was  exercised  by  the  English  ecclesias- 
tical courts,  and  was  a  graft  from  the  civil 
law.  In  Montana  the  authority  to  grant  di- 
vorces is  lodged  In  our  district  courts,  sit- 
ting as  courts  of  equity,  and  to  admit  that 
these  courts  may  exercise  the  same  powers  as 
their  E>ngli8h  prototypes  or  the  ecclesiastic- 
al courts,  a  part  of  whose  powers  they  have 
fallen  heir  to,  argues  nothing  here.  Neither 
Digitized  by  VjW^^V  IV^ 


S32 


81  PACIFIC  BBPORTEB. 


plonV 


does  tbe  ffect  that  here  tbe  same  court  ad- 
mlnlaters  law  and  equity,  for,  wblle  our 
eonrta  of  eqolty  follow  tbe  practice  of  the 
English  chancery  courts  In  so  far  aa  the 
statutes  have  not  ordained  otherwise  and  the 
English  practice  is  adapted  to  our  conditions, 
our  law  courts  are  confined  strictly  to  tbe 
Authority  given  by  tbe  Constitution  and  stat- 
iites  and  the  rules  applicable  to  law  courts 
«t  common  law.  A  power  exercised  by  a 
-court  of  equity  is  not  a  precedent  for  tbe 
exercise  of  the  same  power  by  a  court  of  law. 

It  is  true  that  in  a  few  instances  the  Eng* 
lisb  law  courts  attempted  to  compel  discov- 
ery, but  these  have  been  denominated  mere 
usurpations  of  authority,  and  in  later  in- 
stances those  same  courts  denied  the  au- 
thority In  similar  cases,  and  refused  to  coun- 
tenance its  exercise  (Newbam  v.  Tate,  1  Ar- 
nold, 224;  Tnrquand  T.  Strand  Union,  8 
Dowl.  201),  and,  for  the  purpose  of  enabling 
them  to  do  that  which  they  had  attempted 
to  do  without  authority  as  above  indicated, 
tbe  statutes  of  14  &  15  Vict  c.  99,  and  17 
&  18  Vict  c.  125,  were  enacted.  It  would 
seem  that  tbe  paucity  of  common-law  prece- 
dents afTords  the  very  best  evidence  tbat 
the  power  was  not  exercised  by  English  law 
courts,  for  the  English  people  have  never 
tamely  submitted  to  any  curtailments  of 
their  personal  privileges  or  their  personal 
liberty.  The  very  fact  that  at  common  law 
the  plaintiff  In  an  action  of  this  character 
could  not  testify — was  not  a  competent  wit- 
ness— lends  further  support  to  the  contention 
that  the  power  was  not  asserted. 

No  one  would  seriously  contend  that.  In 
tbe  absence  of  statutes,  our  law  courts  could 
compel  the  Inspection  of  books  and  papers, 
or  an  examination  of  property,  out  of  court; 
indeed,  in  order  to  clothe  them  with  some, 
at  least,  of  the  powers  possessed  by  courts 
of  equity,  sections  1314,  1317,  and  1810  of 
tbe  Code  of  Civil  Procedure  were  enacted, 
as  was  likewise  section  2097  of  the  Penal 
Code  for  obvious  reasons,  and  what  we  have 
accomplished  by  the  enactment  of  these  stat- 
utes other  states  have  accomplished,  not  by 
the  arbitrary  pronouncements  of  courts,  but 
by  direct  legislation.  Added  force  is  given 
to  our  views  by  the  fact  that  the  Legislature 
which  enacted  these  sections  above  Into  our 
law  refrained  from  granting  the  power  In- 
voked in  this  case. 

The  reasons  advanced  by  tbe  courts  tor 
tbe  exercise  of  this  power,  in  the  absence  of 
any  direct  authority,  do  not  commend  them- 
selves to  us.  It  is  said  by  some  that  the  pow- 
er Is  analogous  to  tbe  proceeding  for  dis- 
covery; but  discovery  was  not  compelled  by 
tbe  law  courts  at  common  law,  and  the  best 
evidence  of  this  is  found  in  tbe  fact  tbat 
equity  interposed  in  this  behalf  to  prevent 
failure  of  justice.  If  tbe  law  courts  had  pos- 
sessed and  had  exercised  the  power,  there 
would  have  been  no  excuse  for  equity  calling 
Into  existence  the  bill  of  discovery.  By  oth- 
«r  courts  it  is  said  that  the  assertion  of  this 


power  Is  necessary  to  prevent  the  plalntifr 
from  malingering  and  bolstering  up  a  ficti- 
tious case  "by  the  very  unreliable  specula- 
tions of  so-called  medical  exi>erts."  Wanek 
V.  Winona,  supra.  It  is  a  curious  process  of 
reasoning  which  enables  a  court  to  ctiaracter- 
ize  tbe  solemn  testimony  of  medical  meu  aa 
unreliable  speculations  when  the  witnesses 
are  called  by  the  plaintlfl,  but  if  these  same 
physicians  be  called  by  the  court,  upon  ap- 
plication of  defendant,  they  immediately  be- 
come the  instrumentalities  through  which, 
not  approximate,  but  exact.  Justice  is  to  be 
done.  Others,  including  the  dissenting  opin- 
ion in  the  Botsford  Case,  say  it  is  strange 
that  the  plalntifr  may,  if  he  chooses,  exhibit 
Ills  injury  to  tbe  Jury,  or  may  testify  con- 
cerning It,  or  may  have  other  witnesses  do 
so,  but  be  cannot  be  compelled  to  make  such 
exhibition.  We  are  of  the  opinion  that  even 
if  the  plaintiff  might,  as  a  matter  of  right, 
exhibit  bis  injuries  to  the  Jury,  It  would  not 
add  to  the  argimient  in  behalf  of  that  view 
of  the  case.  In  this  state,  however,  he  does 
not  possess  that  right  He  may  offer  to  do 
so,  but  it  Is  within  the  discretion  of  the  court 
to  permit  or  refuse  the  offer,  subject,  of 
course,  to  review  for  a  manifest  abuse  of 
that  discretion.    Code  Civ.  Proc.  I  325a 

The  right  to  the  inviolability  of  one's  per- 
son is  merely  a  privilege  which  plaintiff  may 
waive,  as  a  defendant  may  the  constitution- 
al guaranty  that  in  a  criminal  case  he  cannot 
be  compelled  to  be  a  witness  against  himself. 
The  defendant  cannot  be  compelled  to  be  a 
w.itness  against  himself  in  such  a  case,  but 
be  may  become  such  if  be  chooses;  and,  if 
be  takes  the  witness  stand  in  his  own  behalf, 
he  so  far  waives  tbe  constitutional  guaranty 
that  be  may  be  compelled  to  answer  all  prop- 
er questions  on  cross-examination,  even 
though  the  answers  may  tend  to  incriminate 
him.  And  as  a  defendant  may  give  evidence 
against  himself,  but  cannot  be  compelled  to 
do  so  unless  he  waives  tbe  privilege,  so  the 
plaintiff  may  exhibit  portions  of  the  clothed 
parts  pf  bis  body  to  the  Jury,  if  tbe  court 
permits,  but  cannot  be  compelled  to  do  so. 
The  constitutional  guaranty  is  not  more  sol- 
emn and  binding  in  one  instance  than  In  the 
other.  And,  for  tbe  much  stronger  reason, 
plaintiff  cannot  be  compelled  to  make  such 
exhibition  of  himself  to  third  parties,  stran- 
gers to  tbe  case,  in  order  that  they  may  pro- 
cure material  for  testimony. 

Furthermore,  our  Code  (part  4,  Code  Civ. 
Proc.)  assumes  to  promulgate  tbe  general 
principles  and  rules  of  evidence  which  are 
in  force  in  this  state,  and  sets  forth  specific- 
ally tbe  means  of  its  production;  and  the 
same  Code  declares  that  "th*  Code  estab- 
lishes tbe  law  of  this  state  respecting  the 
subjects  to  which  It  relates"  (section  3453). 
This  portion  of  tbe  Code  assumes  to  define 
Judicial  evidence  (section  3100),  distinguishes 
the  kinds  (section  3104),  and  provides  for  the 
means  by  which  legal  evidence  may  be  pro- 
duced (sections  3300-3312).  These  provlalonii 
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are  ample  to  secure  the  attendance  of  a  wit- 
ness upon  a  court,  and  the  production  for 
use  In  evidence  of  any  books,  documents,  or 
other  things  which  the  witness  may  by  law 
be  Ijonnd'to  produce;  and  sections  1314, 1317, 
and  1810,  above,  make  provision  for  the  ex- 
amination of  books,  papers,  and  other  prop- 
erty out  of  court.  But,  with  these  direct 
exceptions,  there  Is  no  authority  for  com- 
pelling one  litigant  to  furnish  the  means  by 
which  the  other  may  procure  evidence.  The 
plaintiff  may  be  compelled  to  go  upon  the 
witness  stand  and  answer  all  proper  ques- 
tions put  to  him,  or  to  produce  books  and 
papers  in  his  control,  or  permit  the  examina- 
tion of  property  in  his  possession,  and,  so 
far  as  the  defendant  may  reap  any  benefit 
therefrom.  It  may  be  said  that  the  plaintiff  is 
compelled  to  furnish  evidence  for  his  ad- 
versary; but  further  than  this  there  is  no 
warrant  in  the  law  for  our  courts  proceeding. 

From  the  authority  dire<^ly  conferred  upon 
the  district  courts  of  this  state,  there  cannot 
be  Implied  this  extraordinary  power.  There 
is  no  grant  of  power  from  wliich  it  could  be 
implied.  However,  the  assertion  of  the  pow- 
er by  certain  courts  is  no  more  extraordinary 
than  the  remedy  proposed  for  violation  of 
the  order.  To  say  that  a  court  can  make  an 
order  but  cannot  enforce  it,  is  remarkable,  to 
say  the  least  To  say  that  a  court  may  re- 
fuse to  permit  a  witness  to  testify,  or  dis- 
miss bis  action  if  he  refuse  to  comply  with 
the  order,  is  a  doctrine  which  we  cannot  ap- 
prove. Kxcept  in  particular  instances  where 
the  authority  is  directly  conferred  (and  the 
present  case  docs  not  present  one  of  them), 
our  courts  have  no  authority  to  refuse  to  per- 
mit the  plaintiff  to  testify  or  to  dismiss  his 
action.  For  a  trial  court  of  this  state  to 
make  an  order  of  this  character  and  pre- 
scribe dismissal  of  the  action  as  a  penalty 
for  noncompliance,  would  amount  to  a  clear 
usurpation  of  authority  In  each  instance. 
The  order  would  be  made  without  authority, 
and,  in  case  of  disobedience,  the  penalty  in- 
flicted without  sanction  of  the  law.  The  ar- 
guments advanced  in  favor  of  the  assertion 
of  this  power  might  with  propriety  be  ad- 
dressed to  a  legislative  assembly,  but  not  to 
the  courts,  and  we  decline  to  resolve  this 
court  into  a  lawmaking  body,  even  though 
It  may  be  considered  by  text-writers  more 
enlightened  to  do  so.  We  prefer  to  follow 
the  doctrine  announced  by  the  Supreme  Court 
of  Massachusetts — that  It  is  a  matter  for  leg- 
islative control,  and,  In  the  absence  of  legis- 
lation, the  courts  ought  not  to  usurp  the  au- 
thority. 

2.  Pilvileged  Communications.  The  appel- 
lant insists  that  Dr.  McOrath  should  have 
been  permitted  to  testify  as  to  the  condition 
of  the  plaintiff  at  the  time  he  attended  her 
as  her  physician.'  Section  3163  of  the  Code 
of  ClvU  Procedure,  among  other  things,  pro- 
vides: "There  are  particular  relations  In 
which  it  Is  the  policy  of  the  law  to  enoour-  i 
age  confidence  and  to  preserve  it  inviolate;  j 


therefore,  a  person  cannot  be  examined  aa 
a  witness  in  the  following  cases:  •  •  • 
(4)  A  licensed  physician  or  surgeon  cannot 
without  the  consent  of  his  patient  t>e  exam- 
ined in  a  civil  action  as  to  any  information 
acquired  In  attending  the  patient  which  was 
necessary  to  enable  him  to  prescribe  or  act 
for  the  patient"  Most  of  the  states  in  the 
Union,  If  not  all,  have  similar  statutory  pro- 
visions. It  is  to  be  observed  that  the  plain- 
tiff upon  her  direct  examination  merely  de- 
scribed her  injury,  and  told  of  her  treatment 
by  Drs.  Brethour  and  Buchen.  -  Upon  cross- 
examination  she  admitted  that  Dr.  McGrath 
bad  also  attended  her  as  her  physician,  and 
tiad  treated  her  for  the  injnry  complained  of; 
but  she  did  not  assume  to  detail  any  con- 
versation had  with  Dr.  McGrath,  or  to  tell 
of  the  character  or  extent  of  the  treatment 
which  he  gave  her.  Of  course,  If  the  pa- 
tient calls  the  physician  as  a  witness  to  tes- 
tify, he  thereby  expressly  consents  to  the 
proceeding,  or,  if  he  sits  by  and  falls  to  ob- 
ject he  tacitly  consents  that  the  physician 
may  testify.  Furthermore,  it  has  been  held 
that  where  the  patient  directly  attacks  the 
physician,  as  by  an  action  for  damages  for 
malpractice,  he  abandons  the  protection  giv- 
en by  the  statute,  for  he  thereby  challenges 
the  physician  to  disprove  the  patient's  con- 
tention as  to  the  character  of  his  injury  or 
of  the  physician's  treatment.  Lane  v.  Bol- 
court,  128  Ind.  420,  27  N.  £.  1111,  25  Am. 
St  Rep.  442.  It  has  also  been  held  that 
where  two  or  more  physicians  are  employed 
at  the  same  time,  with  respect  to  informa- 
tion gained  at  the  same  consultation,  calling 
one  of  the  physicians  as  a  witness  by  the 
patient  constitutes  a  waiver  of  the  statutory 
prohibition  as  to  the  other  or  others  (Morris 
V.  RaUway  Co.,  148  N.  Y.  88,  42  N.  E.  410, 
51  Am.  St.  Rep.  675),  although  this  doctrhie 
Is  disputed  by  respectable  authority  (Baxter' 
T.  Cedar  Rapids,  103  Iowa,  599.  72  N.  W.  790). 
Likewise  it  has  been  held  that  where  the 
patient  calls  the  physician  as  a  witness  at 
one  trial,  this  constitutes  a  waiver  of  the 
privilege  as  to  that  physician  upon  a  second 
trial  of  the  same  case.  McKinney  v.  Rail- 
road Co.,  104  N.  Y.  352,  10  N.  E.  544.  But 
this  doctrine  has  also  been  disputed  Ip  Bur- 
gess V.  Sims  Drug  Co.,  114  Iowa,  275,  86  N. 
W.  307,  54  L.  R.  A.  364,  89  Am.  St  Rep. 
359,  and  Grattan  v.  Insurance  Co.,  92  N.  Y. 
274,  44  Am.  Rep.  372.  But  so  far  as  our  In- 
vestigation discloses,  no  court  of  last  resort 
has  ever  held  that  the  mere  fact  that  the 
patient  testifies  generally  concerning  his  con- 
dition constitutes  a  waiver  of  the  privilege 
granted  by  the  statute.  In  Marx  v.  Railroad 
Co.,  10  N.  Y.  Supp.  159,  the  Supreme  Court 
of  New  York  held  that,  where  the  patient 
assumes  to  tell  all  that  took  place  between 
himself  and  the  physician,  this  constitutes  a 
waiver  of  the  privilege;  and  In  Treanor  v. 
Railroad  Co.,  16  N.  Y.  Supp.  .5.%,  decided  by 
the  Common  Pleas  Court  of  Xew  York  City, 
it  was  also  held  that  where 
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tifles  without  reservation  as  to  bis  Injuries 
and  tlieir  effect  upon  liim,  this  likewise  con- 
stitutes a  waiver  of  tlie  privilege.  But  tbese 
cases  were  later  disapproved,  and  In  effect 
directly  overruled,  by  tbe  Supreme  Court  of 
New  York  in  Fox  v.  Turnpike  Co.,  69  N.  Y. 
Supp.  551,  and  Dunckle  v.  McAllister,  74  N. 
Y.  Supp.  902,  and  by  tbe  Court  of  Appeals 
of  New  York  in  Morris  v.  Railroad  Co.,  above. 
In  Higbail  V.  Railroad  Co.,  93  Mo.  App.  219, 
it  is  said  that,  where  a  patient  goes  on  the 
stand  aud  testifies  as  to  what  his  pbyslcian 
found  and  said,  he  thereby  waives  the  privi- 
lege under  the  statute.  It  may  be  safely 
said  that  the  Missouri  appellate  court  is 
now  the  only  court  asserting  the  doctrine  an- 
nounced by  it,  and  even  that  case  can  hard- 
ly be  a  precedent  in  favor  of  the  contention 
of  appellant  here,  for  this  plaintiff  did  not 
assume  to  tell  what  Dr.  McGrath  bad  done 
for  her,  or  to  detail  any  conversations  with 
.him,  and  her  statement  that  he  had  been  her 
physician  was  not  a  voluntary  one,  but  was 
brought  out  on  cross-examination. 

It  is  not  the  inherent  incompetency  of  the 
evidence  that  precludes  it  being  given,  but 
it  is  the  fact  that  the  evidence  comes  from 
a  person  who  occupies  a  certain  relation  of 
confidence  to  the  patient,  by  virtue  of  which 
the  statute  says  he  shall  not  disclose  his  in- 
formation without  the  consent  of  the  person 
from  whom  he  gained  it.  So  far  as  we  are 
aware,  the  authorities  are  uniform  In  hold- 
ihg  against  this  contention  of  appellant. 
Williams  V.  Johnson,  112  Ind.  273,  13  N.  E. 
872;  Railroad  Co.  v.  Shepherd,  30  Ind.  App. 
193,  Co  N.  B.  705;  Warsaw  v.  Fisher,  24 
Ind.  App.  47,  55  N.  E.  42;  Green  v.  Xebaga- 
maiu,  113  Wis.  508.  89  N.  W.  520;  McCon- 
nell  V.  City  of  Osage.  80  Iowa,  2!>3.  45  N.  W. 
5.tO,  8  L.  R.  a.  778;  Baxter  r.  Cedar  Rapids, 
^103  Iowa,  509,  72  N.  W.  700;  Burgess  v.  Sims 
*Drug  Co.,  114  Iowa,  275,  80  X.  W.  307,  54 
L.  R.  A.  3<i4.  89  Am.  St.  Rep.  359;  Butler 
V.  Railway  Co.,  30  Abb.  N.  C.  78,  23  N.  Y. 
Supp.  1C3,  affirmed  in  143  N.  Y.  630,  37  N.  E. 
826;  Mellor  v.  Hallway  Co.,  105  Mo.  455,  16 
S.  W.  849,  10  L.  R.  A.  36  Tbe  Judgment  and 
order  are  affirmed. 

Affirmed. 

BRANTLY,  0.  J.,  and  MILBURN,  J.,  con- 
cur. 


(32   Mont.    641) 

BCLLERDICK  v.  HERMSMEYER  et  al. 

(Supreme  Court  of  Montana.     July  3,   1905.) 

1.  Homestead— Apportionment  —  Widow- 
Probate  Court— Proceedings  —  Petition. 
VndfT  Comp.  St.  1887,  div.  2,  §§  134,  137, 
making  it  the  duty  of  the  probate  court  or 
judge,  on  the  coming  in  of  the  inventory,  to 
set  aside  to  the  surviving  husband  or  wife 
all  exempt  property,  inrluding  the  homestead 
selected  and  recorded  during  decedent's  life- 
time, and,  if  none  had  been  selected  aud  record- 
ed, requiring  that  the  judge  .select  the  same  and 
set  it  apart  from  the  decedent's  estate  and  have 


it  recorded,  where  a  homestead  was  set  apart  to 
a  widow  by  the  probate  court  it  was  immaterial 
whether  it  acted  on  petition  or  on  its  own  mo- 
tion. 

2.  Same  —  Conveyance  —  Appck^fnants — 
Water  Rights. 

Where  a  homestead  was  set  apart  to  a 
widow  by  the  probate  court,  she  had  a  right  to 
convey  the  same,  and  her  grantee  became  vested 
with  the  fee,  and  tbe  right  to  tbe  use  of  water 
appurtenant  thereto,  and  tbe  means  of  using 
same. 

3.  Same  —  Deeds  —  Appdrtenants— Parol 
Evidence. 

Where  a  deed  to  certain  land  did  not  speci- 
fy tbe  particular  appurtenant  water  right  al- 
leged to  have  been  conveyed  with  it,  extrinsic 
evidence  was  admissible  to  establish  such  appur- 
tenant right. 

4.  Same  —  Water  Rights  —  Conveyance — 
Parol  Contb.vct— Specific  Performance — 

St  AX  LT  ES 

Comp.  St.  1887,  div.  2,  f  236,  providing  that 
when  a  person  who  is  bound  by  contract  in 
writing  to  convey  any  real  estate  dies  before 
making  the  conveyance,  and  in  all  cases  where 
such  decedent,  if  living,  might  be  compelled  to 
make  such  conveyance,  tbe  probate  court  may 
require  his  executor  or  administrator  to  con- 
vey such  real  estate  to  the  person  entitled  there- 
to, does  not  confer  jurisdiction  on  tbe  probate 
court  to  direct  specific  performance  of  a  parol 
contract  by  which  decedent  in  his  lifetime  agreed 
to  convey  certain  water  rights  to  his  wife. 

5.  Same— JuRrsDicTioN— Presumption. 

The  probate  court  being  a  court  of  limit- 
ed jurisdiction,  where  a  petition  filed  by  an 
administrator  to  enforce  a  contract  by  deceased 
to  convey  certain  water  rights  did  not  show  on 
its  face  that  tbe  contract  was  in  writing,  but 
rather  implied  the  contrary,  it  could  not  be 
presumed,  in  support  of  the  probate  court's  de- 
cree enforcing  Hpecific  performance,  that  the 
contract  was  in  writing,  and  that  the  court, 
therefore,  had  jurisdiction  to  enforce  tbe  same. 

6.  Same— Curative  Acts. 

Where  a  decree  of  a  probate  court  for  spe- 
cific performance  of  a  contract  by  decedent  in 
bis  lifetime  to  convey  certain  water  rights  to 
his  wife  was  void  for  want  of  jurisdiction  in 
the  court  at  tbe  time  of  its  rendition,  it  was 
not  validated  by  Sess.  Laws  1809,  p.  145,  sub- 
sequently passed,  to  validate  judicial  sales  by 
executors  and  administrators,  etc< 

7.  Same. 

Where  parties  acquired  certain  land  in 
separate  parcels  from  the  owners  of  a  water 
right  appurtenant  to  the  land,  they  each  be- 
came vehted  with  an  interest  in  the  water,  meas- 
ured in  amount  by  the  requirements  of  each, 
whether  they  were  tenants  in  common  or  not. 

8.  'Same— Original  Appbopriatios. 

Where  the  owner  of  certain  laud  had  used 
water  from  a  main  irrigation  ditch  through  a 
lateral  since  September  3,  1888,  when  tbe  right 
so  to  do  was  decreed  to  her  by  a  void  probate 
decree,  such  use  constituted  an  original  appro- 
priation as  of  that  date. 

9.  Same— Adverse  TTse. 

In  a  suit  to  determine  water  rights  of  the 
owners  of  certain  land,  evidence  held  insufficient 
to  support  a  finding  that  plaintiff  had  acquired 
a  right  to  the  use  of  all  of  the  waters  of  tbe 
stream  by  adverse  possession  since  1888. 

10.  Same- Public  Use. 

I'se  of  the  waters  of  streams  being  de- 
clared by  Const,  art.  3.  §  15,  to  be  a  public 
use,  every  citizen  is  entitled  to  divert  and  use 
them  so  long  as  he  does  not  infringe  tbe  rights 
of  some  other  citisten  who  has  acquired  a  prior 
right  by  appropriation,  on  condition  that  be  re- 
store the  waters  to  the  channel  of  the  stream 
on  the  cessation  of  bis  necessity. 
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11.  Saue— Adverse  Use. 

A  use  of  the  waters  of  a  stream  does  not 
become  adverse  until  a  superior  right  is  in- 
fringed and  the  owner  suffers  a  deprivation 
thereof,  after  which  the  adverse  user  may  be- 
come entitled  to  a  prescriptive  right  by  con- 
tinuous adverse  user  for  the  full  period  of  lim- 
itation. 

Appeal  from  District  Court,  Madison  Coun- 
ty ;   M.  H.  Parker,  Judge. 

Action  by  Louis  Bullerdick  against  Freder- 
ick Hermsmeyer  and  others.  From  a  decree 
in  favor  of  plaiutiff,  defendant  Frederick 
llermsineyer  appeals.    Modified  and  affirmed. 

W.  A.  Clark,  for  appellant.  S.  V.  Stewart, 
for  respondent. 

BRAXTLT,  C.  J.  The  punwse  of  this  ac- 
tion is  to  obtain  a  decree  quieting  the  title  to 
the  use  of  the  waters  of  Mill  Creek  In  Madi- 
^n  county.  The  plaintiff  asserts  the  right 
to  the  prior  use  of  tliese  waters  to  the 
amount -of  000  Inches  to  irrigate  the  west  half 
of  the  southwest  quarter  of  section  33.  town- 
ship 4  south  of  range  5  west,  .and  lots  1,  2, 
and  3,  and  the  south  half  of  the  northeast 
quarter  of  section  4,  township  5  south  of 
range  5  west,  the  said  lands  being  arid,  and 
requiring  the  use  of  water  to  render  them 
productive.  He  alleges  two  causes  of  action, 
the  first  being  based  upon  the  adverse  use  of 
the  waters  from  1888  down  to  the  date  of 
filing  the  complaint  and  the  second  upon 
mesne  conveyances  from  Sargent  Hall  and 
Joseph  Cowan,  who  first  diverted  and  appro- 
priated the  waters  for  the  purpose  of  irrigat- 
ing the  lauds  described  and  others.  The  de- 
fendant Hermsmeyer  also  claims  under  mesne 
conveyances  from  Hall  and  Cowan,  and  al- 
leges the  right  to  the  prior  use  of  the  waters 
to  the  amount  of  300  inches  to  irrigate  the 
west  half  of  the  southeast  quarter,  and  the 
east  half  of  the  southwest  quarter,  of  section 
33,  township  4  south  of  range  5  west.  The 
claim  of  Cock  Is  based  upon  a  conveyance  by 
Minnie  O.  Foster,  as  administratrix  of  the 
estate  of  Thomas  J.  Foster,  of  the  east  half 
of  the  southeast  quarter  of  section  32,  town- 
ship 4  south  of  range  5  west.  McCrea  dis- 
claims any  Interest  in  the  subject  of  the  con- 
troversy, he  being  a  tenant  of  Hermsmeyer. 
The  district  court  found  that  the  parties  are 
tenants  In  common  In  the  Hall  and  Cowan 
ditch  and  the  waters  diverted  thereby,  that 
the  plaintiff  is  entitled  to  the  use  of  200  inch- 
es, and  that  the  defendants  Cock  and  Herms- 
meyer are  each  entitled  to  the  use  of  50  inch- 
es, these  amounts  being  declared  to  be  all 
that  Is  required  for  use  by  the  respective  par- 
ties. A  decree  w«s  entered  settling  the 
rights  accordingly,  and  directing  furtlier 
that,  in  ease  the  waters  flowing  in  the  stream 
should  at  any  time  fall  below  the  measure- 
ment of  300  Inches,  the  parties  should  be  en- 
titled to  use  them  In  quantities  in  proportion 
to  their  respective  rights  so  declared.  From 
the  judgment  and  an  order  denying  him  a 
new  trial,  defendant  Uermumeyei'  has  ap- 
pealed. 


There  is  no  controversy  but  that  the  rights 
of  the  parties  as  to  priority  must  be  deter- 
mined by  the  connection  shown  by  them  with 
the  Hall  and  Cowan  appropriation.  This 
was  made  In  1863,  and  for  the  purpose  of  Ir- 
rigating lands  now  owned  by  the  plaintiff 
and  defendant  Hermsmeyer.  One  Thomas  J. 
Foster  succeeded  to  Hall  and  Cowan  In  186C. 
From  that  time  he  cultivated  all  of  the  lands 
owned  by  the  defendant  Hermsmeyer  in  sec- 
tion 33,  as  well  as  those  owned  by  the  plain- 
tiff. He  also  cultivated  a  portion  of  those 
owned  by  plaintiff  In  section  4.  All  of  them 
were  at  that  time  unpatented  public  lands. 
Title  to  those  in  sections  33  and  32  were 
afterwards  obtained  by  Foster  through  pat- 
ents from  the  United  States.  Patent  to 
those  In  section  4  was  obtained  by  one  Min- 
nie O.  Smith,  who  afterwards  became  the 
wife  of  Foster.  Upon  his  death  she  admin- 
istered upon  his  estate,  and,  under  the  direc- 
tion of  the  probate  court  sold  all  the  lands 
belonging  to  Foster  In  sections  33  and  32,  ex- 
cept the  west  half  of  the  southwest  quarter 
of  section  33.  Defendant  Hermsmeyer  be- 
came the  owner  of  those  In  section  33  by 
mesne  conveyance,  together  with  the  water 
rights  and  ditches  belonging  to  It.  Thus  his 
title  is  connected  directly  with  the  Hall  and 
Cowan  right.  In  fact,  there  Is  no  controver- 
sy but  that  this  Is  the  case,  the  dispute  be- . 
lug  as  to  whether  he  is  the  successor  to  the 
whole  of  the  Hall  and  Cowan  right.  On 
June  13,  1888,  upon  application  of  Minnie  O. 
Foster,  the  probate  court  set  aside  to  her  as 
a  homestead  the  west  half  of  the  southwest 
quarter  of  section  33,  together  with  the  wa- 
ter rights,  ditches,  and  appurtenances  there- 
unto appertaining.  The  same  court,  also,  on 
September  3,  1888,  made  and  entered  a  de- 
cree declaring  her  entitled  to  a  conveyance 
of  300  inches  of  the  waters  of  Mill  creek,  to 
Irrigate  the  lands  belonging  to  her  In  section 
4.  This  decree  was  based  ui>on  an  appllca"^ 
tlon  to  the  court  by  her.  In  which  she  set  up 
an  agreement  between  herself  and  Thomas  J. 
Foster  prior  to  their  marriage,  under  the 
terms  of  which,  and  upon  the  payment  of 
$100,  Foster  agreed  to  convey  to  her  that 
amount  of  water,,  together  with  an  interest 
In  the  ditch.  In  the  same  decree  it  was  or- 
dered and  adjudged  by  the  court  that  200 
inches  more  of  the  waters  be  set  apart  to  her 
specially  .for  the  irrigation  of  the  land  in  sec- 
tion 33  Set  apart  to  her  as  her  homestead. 
The  decree  also  directed  that,  Inasmuch  as 
It  appeared  to  the  court  that  the  adminis- 
tratrix had  sold  all  of  her  Interest  In  the  wa- 
ters to  Lewis  Bullerdick,  the  plaintiff  here- 
in, the  conveyance  thereof  should  be  made  to 
him.  This  was  afterwards  done.  Minnie  O. 
Foster  also  conveyed  to  the  plaintiff  her 
homestead  In  section  33  and  all  the  lands 
owned  by  her  In  section  4.  Upon  these  pro- 
ceedings, as  well  as  upon  his  continued  use 
of  the  water  from  the  date  at  which  they 
took  place  until  the  complaint  was  filed  in 

this  case,  the  plaintiff  asserts  the  right  to  a 
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prior  use  of  600  Inches.  In  the  court  below, 
objection  was  made  to  the  Introduction  of 
the  proceedings  In  the  probate  court  as  evi- 
dence of  plaintiff's  title  to  an  interest  In  the 
water,  and  this  objection  presents  the  princi- 
pal question  for  determination  upon  this  ap- 
peal. 

The  contention  Is  made  that  the  action  of 
the  probate  court  in  setting  aside  the  home- 
stead was  without  Jurisdiction,  and  there- 
fore that  the  deed  to  the  homestead  from 
Minnie  O.  Foster  to  plaintiff  conveyed  to 
him  no  right  to  the  use  of  water.  This 
contention  cannot  be  sustained.  The  statute 
in  force  at  that  time  (Comp.  St.  1887,  dlv.  2, 
{  134)  made  It  the  duty  of  the  probate  court 
or  Judge,  upon  the  coming  In  of  the  Inven- 
tory, to  set;  aside  to  the  Burvl%  ing  husband 
or  wife,  or  minor  children  of  the  decedent, 
all  exempt  property,  including  the  home- 
stead selected  and  recorded  during  the  life- 
time of  the  decedent.  If  none  had  been  so 
selected  and  recorded,  then  It  was  the  duty 
of  the  Judge  to  select  and  set  apart  one  from 
the  estate  of  the  decedent,  and  have  It  re- 
corded. In  either  case  the  proceeding  was 
upon  petition,  or  upon  the  court's  or  Judge's 
own  motion.  Thereupon  the  homestead  so 
Selected  became  the  property  of  the  surviv- 
ing husband  or  wife  and  children,  or,  if 
there  were  none,  then  exclusively  of  the  sur- 
viving husband  or  wife.  Id.  section  137. 
Foster  bad  no  children;  therefore  the  fee  of 
the  homestead  vested  in  his  widow.  It  does 
not  appear  distinctly  whether  the  court  or 
Judge  acted  upon  petition  or  not  We  do 
not  thinly  this  material.  It  was  suflScient 
that  the  land  in  question  was  set  apart  to 
her  by  the  court  or  Judge  as  her  homestead. 
She  thereupon  had  a  right  to  convey  It,  and 
her  grantee  became  vested  with  the  fee. 
The  conveyance  by  Minnie  O.  Foster  to  the 
plaintiff,  therefore,  necessarily  vested  him 
with  whatever  right  she  had  to  the  use  of 
water  which  was  appurtenant  to  the  home- 
stead, together  with  the  means  of  use. 
Sweetland  v.  Olsen,  11  Mont  27,  27  Pac 
339;  Tucker  v.  Jones,  8  Mont  225,  19  Pac. 
571.  To  what  extent  the  use  of  water  was 
appurtenant  is  not  stated  in  the  deed,  and 
must  be  determined  by  reference  to  the  evi- 
dence; for  when  the  deed  does  not  specify 
the  particular  appurtenant  right  alleged  to 
have  been  conveyed  by  it,  extrinsic  evidence 
must  be  resorted  to  In  order  to  establish 

It    Hays  V.  Buzzard,  31  Mont  ,  77  Pac. 

423.  What  the  evidence  tends  to  establish 
with  reference  to  the  use  of  the  waters  and 
ditch  in  connection  with  the  homestead,  we 
shall  see  later. 

Contention  Is  also  made  that  the  decree 
of  the  probate  court  of  September  3,  1888, 
setting'  apart  the  200  inches  of  the  waters 
for  use  upon  the  homestead,  and  directing 
the  conveyance  of  300  inches  under  the  con- 
tract made  by  Minnie  O.  Foster  with  Thomas 
•T.  Foster  in  his  lifetime,  is  void  upon  its  face, 
and  that  Bullerdlck,  the  plaintiff,  acquired 


no  right  under  the  conveyance  made  in  pur- 
suance of  it  The  validity  of  the  decree  Is 
challenged  upon  several  grounds.  It  will 
not  be  necessary  to  notice  but  one  of  them. 
It  does  not  appear  from  the  petition  that  the 
agreement  was  In  writing.  This  fact  it  Is 
said,  is  Jurisdictional.  The  proceeding  was 
Instituted  under  section  236,  dlv.  2,  Comp. 
St  1887,  which  provides:  "When  a  person 
who  Is  bound  by  contract  In  writing,  to 
convey  any  real ,  estate,  dies  before  mak- 
ing the  conveyance,  and  In  all  cases  where 
such  decedent  if  living,  might  be  compel- 
led to  make  such  conveyance,  the  probate 
court  may  make  a  decree  authorizing  and 
directing  his  executor  or  administrator  to 
convey  such  real  estate  to  the  person  enti- 
tled thereto."  It  may  well  be  doubted  wheth- 
er, under  the  provisions  of  the  organic  act 
the  Legislature  could  clothe  probate  courts 
with  equitable  power  such  as  that  granted 
by  this  section.  Ferris  v.  Higley,  20  Wall. 
375,  22  L.  Ed.  383.  But  this  question  is  not 
before  us,  and  need  not  be  decided. 

The  Supreme  Court  of  California  consid- 
ered an  identical  provision  In  Cory  v.  Hyde, 
49  Cal.  469,  and  held  that  notwithstanding 
the  words,  "and  in  all  cases  where  such  de- 
cedent if  living,  might  be  compelled  to  mak« 
such  conveyance,"  the  power  of  the  probate 
court  to  enforce  conveyances  under  it  must 
be  limited  to  such  contracts  as  are  in  writ- 
ing. After  noting  the  fact  that  the  words 
quoted  had  been  inserted  by  way  of  amend- 
ment to  the  section  as  it  appeared  in  the  for- 
mer Code  of  the  state,  the  court  observes: 
"But  if  the  words  of  the  amendment  enlarge 
the  Jurisdiction,  they  cannot  be  limited  to 
conferring  a  power  to  decree  specific  per- 
formance in  eases  of  oral  contracts  for  the 
sale  or  purchase  of  lands,  where  there  has 
been  such  part  performance  as  destroyed  the 
status  quo,  but  must  be  held  to  transfer  to 
that  court  a  vast  equitable  Jurisdiction  in 
respect  to  trust  estates  and  matters  of  fraud, 
much  of  which  cannot  be  said  to  be  auxiliary 
to  the  settlement  of  estates.  We  cannot  sup- 
pose that  it  was  the  purpose  of  the  Legis- 
lature to  confer  these  powers  on  the  probate 
court  by  the  use  of  language  which  does  not 
distinctly  avow  such  purpose,  and  which 
may  fairly  be  construed  to  indicate  a  differ- 
ent intention."  The  court  here  recognized 
the  rule,  well  settled  in  this  state,  that  pro- 
bate courts,  or  district  courts  sitting  In  pro- 
bate, have  but  a  special,  limited  Jurisdiction, 
and  that  their  powers  are  such  as  are  ex- 
pressly granted  by  the  statute,  or  necessarily 
implied  to  give  effect  to  those  expressly 
granted.  State  ex  rel.  Kelly  v.  District  Court, 
25  Mont.  33,  63  Pac.  717;  State  ex  rel.  Shields 
V.  District  Court  24  Mont  1,  60  Pac.  489; 
Davidson  v.  Wampler  et  al.,  29  Mont  6-,  74 
Pac.  82. 

If  the  rule  declared  in  the  case  of  Cory 

V.  Hyde,  supra,  be  correct— and  we  think  it 

is,  for  we  do  not  think  the  statute  expressly 

declares,  or  even  implies  necessarily,  that  the 
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power  granted  extends  to  oral  contracts — 
tbe  petition.  In  order  to  put  In  motion  the 
power  granted,  must  have  shown  that  the 
contract  was  in  writing.  The  petition  filed 
by  the  administratrix  does  not  show  on  Its 
face  that  the  contract  was  In  writing,  but 
rather  Implies  the  contrary.  The  court, 
therefore,  was  without  power  to  proceed,  and 
the  order  was  not  effective  for  any  purpose. 
The  district  court,  therefore,  erred  In  admit- 
ting this  evidence  for  the  purpose  of  giving 
validity  to  the  'deed  to  the  SOO  inches  of 
water  from  Minnie  O.  Foster  to  BuUerdick. 
Nor  did  the  decree,  so  far  as  it  purported 
to  set  apart  the  200  Inches  for  use  upon 
the  homestead,  have  any  validity.  The  pro- 
ceeding was  under  the  statute  to  enforce  the 
specific  performance  of  the  contract,  and  the 
petition  did  not  ask  for  or  contemplate  any 
other  relief.  The  provision  seems  to  have 
crept  into  the  decree  by  inadvertence. 

Counsel  for  respondent,  however,  say  that 
it  was  not  necessary  under  any  circumstan- 
ces to  allege  that  the  particular  contract  was 
in  writing,  since  the  presumption  obtains 
that  a  contract  has  been  executed  with  the 
formalities  required  by  law,  unless  the  con- 
trary appears.  This  is  the  rule  In  this  state 
in  ordinary  suits  founded  upon  contract. 
Tet,  where  the  court  is  of  limited  jurisdic- 
tion, and  Its  power  to  proceed  depends  upon 
express  provisions  of  a  statute,  it  is  neces- 
sary for  the  application  to  present  a  case  fall- 
ing within  them,  else  the  power  of  the  court 
is  not  put  In  motion,  and  any  adjudication 
made  in  the  proceeding  founded  upon  an 
application  not  setting  forth  the  Jurisdiction- 
al facts  must  necessarily  be  void.  The  de- 
cree being  void  for  want  of  jurisdiction  in 
the  court  at  the  time  of  its  rendition,  the 
act  of  1899  (SesB.  Laws  1889,  p.  145)  could 
not  render  It  valid.  Davidson  v.  Wampler 
et  al.,  supra.  The  decree,  therefore,  vested 
no  title  in  the  plaintiff,  who  became  the  gran- 
tee of  the  administratrix.  But  though  this 
be  true,  yet  we  are  of  the  opinion  that  the 
judgment  of  the  district  court  should  not  be 
set  aside  entirely.  We  think  that  this  court 
may  adjust  the  rights  of  the  parties  upon 
the  facts  presented  in  the  record. 

All  the  parties  claim  title  from  a  common 
source,  namely,  the  Hall  and  Cowan  appro- 
priation of  1865.  Foster,  after  acquiring 
this  right,  used  the  water  upon  all  the  lands 
described  in  the  pleadings  according  to  their 
needs.  The  ditch  first  constructed  by  Hall 
and  Cowan  was  used  to  convey  all  the  wa- 
ters of  the  creek — never  In  excess  of  800 
inches  during  the  summer  season — to  the 
lands  owned  by  Foster  as  well  as  to  those 
owned  by  Minnie  O.  Foster  In  section  4. 
This  Use  by  him  upon  the  lands  of  Mrs. 
Foster  did  not  necessarily  make  the  waters, 
or  any  part  of  them,  appurtenant  thereto. 
He  had  the  title  to  the  use  of  the  water,  and 
It  was  appurtenant  to  the  lands  owned  by 
him;  she  had  title  to  the  lands,  and  there  is 
nothing  In  the  record  to  indicate  an  Intention 
81  P.-SZ 


on  the  part  of  Foster  to  make  these  waters, 
or  any  portion  of  them,  appurtenant  to  hla 
wife's  lands.  Being  appurtenant  to  the 
lands  owned  by  him,  and  the  parties  having 
acquired  them  In  separate  parcels,  they  each 
became  vested  with  an  interest  in  the  wa- 
ter, measured  in  amount  by  the  require- 
ments in  each  case,  whether  they  may  tech- 
nically be  designated  as  tenants  in  common 
or  not  So  the  parties  continued  to  use  the 
waters  until  this  controversy  arose  out  of 
an  attempt  on  the  part  of  Hermsmeyer  to 
lease  them  to  his  tenants,  to  be  used  on 
lands  owned  by  them.  Up  to  about  the  time 
this  controversy  arose  his  use  was  confined 
to  an  amount  not  to  exceed  50  inches,  be- 
cause Ms  lands  did  not,  and  do  not,  require 
water  except  upon  a  small  area  not  exceed- 
ing 25  acres.  So  Cock  was  awarded  50 
inches,  because  only  that  amount  was  neces- 
sary to  meet  his  requirements,  as  shown  by 
bis  use  of  It  since  be  purchased  his  portion 
of  the  Foster  land. 

In  so  far  as  the  homestead  in  s^tlon  33 
Is  concerned,  the  plaintiff's  title  to  use  his 
share  of  the  water  is  of  the  same  age  and 
dignity  with  that  of  the  other  parties.  The 
evidence  tends  to  show  that  this  land  ne^ds, 
and  always  has  needed,  more  water  than 
any  of  the  other  lands,  and  that  a  greater  ■ 
amount  has  been  used  on  them.  It  appears 
that  the  homestead  has  been  cultivated  to 
the  extent  of  70  acres,  and  that  one  Inch  per 
acre  Is  required.  As  to  the  use  by  plaintiff 
upon  the  Minnie  O.  Foster  lands,  since  plain- 
tiff has  failed  to  connect  his  title  with  that 
of  Foster,  but  yet  has  shown  a  use  from  the 
main  ditch  through  a  lateral  since  Septem- 
ber 3, 1888,  the  date  of  the  decree  of  the  pro- 
bate court,  this  s'hould  be  held  to  be  an 
original  appropriation  as  of  that  date. 

It  thus  appears  that  the  amount  awarded 
to  him  by  the  district  court  was  cprrect, 
but  that  the  court  was  in  error  in  finding  a 
greater  amount  than  70  Inches  derived  from 
the  Hall  and  Cowan  appropriation.  The 
court  should  have  found  and  declared  him 
entitled  only  to  this  amount  as  the  successor 
of  the  Hall  and  Cowan  right,  and  of  the 
remainder  as  of  the  later  date. 

We  do  not  think  that  the  evidence  would 
warrant  a  finding  that  the  plaintiff  has  ac- 
quired a  right  to  the  use  of  all  the  waters 
of  the  stream  by  adverse  use  since  1888.  It 
is  true  that  the  evidence  shows  that  during 
many  of  the  intervening  years  be  used  it 
exclusively.  But  it  also  shows  that,  during 
the  years  when,  the  defendants  cultivated 
their  lands  and  needed  the  waters,  they  used 
them  to  the  extent  deemed  necessary.  At  best,  - 
during  many  of  the  years  from  1888  to  the 
bringing  of  this  action,  the  possession  was 
a  scrambling  one,  and  the  use  by  any  of  the 
parties  was.  not  so  continuously  and  exclu- 
sively adverse  for  the  statutory  period  as  to 
create  a  right  thereunder.  We  understand 
the  rule  to  be  that,  in  order  to  acquire  a 
right  by  prescription  against  the  owner  nt^ 
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real  estate,  the  boldlns  must  be  open,  noto- 
riooB,  exclusive,  and  adverse  under  a  claim 
of  right  during  the  full  statutory  period.  In 
other  words,  the  use  must  be  such  as  to  con* 
Btltute  an  Invasion  of  a  right  which  the  own- 
er may  at  any  time  assert  but  falls  to  do  so 
until  the  full  statutory  period  has  passed. 

The  use  of  the  waters  In  the  streams  in 
this  state  is  declared  by  the  Constitution  to 
be  a  public  use.  Section  15,  art  3,  Const. 
Such  being  the  case,  every  citizen  has  a  right 
to  divert  and  use  them,  so  long  as  he  does 
not  infringe  upon  the  rights  of  some  other 
citizen  who  has  acquired  a  prior  right  by 
appropriation.  Each  citizen  may  divert  and 
use  them  without  let  or  hindrance  when  no 
prior  right  prevents.  When  his  necessary 
use  ceases,  he  must  restore  them  to  the 
channel  of  the  Mream,  whereupon  they  may 
be  used  by  any  other  person  who  needs 
them.  In  no  case  does  such  use  become  ad- 
verse until  some  superior  right  Is  Infringed 
and  the  owner  of  it  suffers  deprivation.  If 
it  becomes  and  continues  adverse  and  exclu- 
sive for  the  full  period  prescribed  by  the 
statute,  and  the  owner  suffers  the  conse- 
quent deprivation,  such  use  ripens  Into  a' 
right  by  prescription. 

The  order  denying  a  new  trial  ia  affirm- 
ed. The  cause  is  remanded  to  the  district 
court  with  directions  that  the  decree  be  mod- 
ified as  follows:  That  the  plaintiff  and  de- 
fendant Hermsmeyer  be  adjudged  entitled 
to  the  use  of  70  and  60  Inches,  respectively, 
as  of  the  date  of  July,  1863,  without  right 
of  priority  as  against  each  other  or  defend- 
ant Cock;  that  the  plaintiff  be  adjudged  to 
be  entitled  to  the  use  of  the  remaining  wa- 
ters of  Mill  creelc,  to  the  extent  of  130  Inches, 
as  of  the  date  of  the  sale  by  Minnie  O.  Fos- 
ter, as  administratrix,  on  December  24, 1888; 
and  that  if  the  quantity  flowing  In  the 
stream  shall  decrease  at  any  time  to  less 
than  170  inches,  the  plaintiff  shall  be  enti- 
tled to  tise  seven-seventeenths,  and  the  de- 
fendants Hermsmeyer  and  Cock  each  to  flve- 
seventeenths,  thereof.  When  so  modifled, 
the  decree  will  be  affirmed.  The  appellant 
will  pay  one-half  the  costs  of  the  appeal. 

Modifled  and  affirmed. 

MILBURN,  J.  I  concur,  except  as  to  that 
part  of  the  opinion  which  assumes  that  a 
water  right  may  be  acquired  by  "adverse 
nser"  (dissenting  in  Talbott  v.  Butte  City  M. 
Co.,  29  Mont  27,  7S  Pac.  1111). 

HOLLOW  AT,  J.,  concur*. 


(S2  MODt  67S) 

MHARS  ▼.  SHAW,  Sheriff. 
(Supreme  Court  of  Montana.    Jnly  3,  1005.) 

PUBADIMO— JuDailENTS— NBCKSSAIiT    AIXEOA- 

noNs. 

Under  Code  Civ.  Proc.  |  745,  providing 
that  in  pleading  a  judgment  it  is  not  necessary 
to  Stat*  the  facta  conferring  Jurisdiction,  but 


the  Judgment  may  be  stated  to  have  been  "duly 
given  or  made,"  a.  complaint  alleging  that  on  a 
certain  date  certain  parties  were  adjudged 
bankrupts  by  the  District  Court  of  the  United 
States  at  a  term  of  the  court  held  in  a  certain 
city,  in  proceedings  then  pending  in  the  conrt, 
under  the  provisions  of  the  bankrupt  act  of 
July  1.  180&  c  541,  30  StaL  544  [D.  S.  Comp. 
St  19()1,  p.  3418],  was  an  insufficient  allegation 
of  the  rendition  of  the  adjudication,  in  that  it 
failed  to  allege  that  it  was  "duly  given  or  made." 

Appeal  from  District  Court,  Fergus  Dona- 
ty;   E.  K.  Cheadle,  Judge. 

Action  by  J.  L.  Mears,  as  trustee  of  tha 
Deerfleld  Mercantile  Company,  a  bankrupt 
against  Thomas  M.  Shaw,  sheriff  of  Fergus 
county.  From  a  Judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defend- 
ant appeals.    Reversed. 

Kirk  &  Clinton,  for  appellant  Huntoon, 
Worden  &  Smith  and  H.  SoL  Hepner,  for 
respondent 

HOLLOW  AT,  J.  This  is  an  action  in 
claim  and  delivery.  The  property  which 
was  the  subject  of  litigation  consisted  of 
merchandise.  The  complaint  alleges  that  in 
September,  1902,  Myers  and  Huson  were  co- 
partners, doing  business  In  Fergus  county 
as  the  Deerfleld  Mercantile  Company.  Para- 
graph 2  of  the  complaint  is  as  follows: 
"That  on  or  about  the  said  13th  day  of  Sep- 
tember, 1902,  the  said  Deerfleld  Mercantile 
Company  and  the  said  Addison  Myers  and 
El.  A.  Huson  were  each  and  all  adjudged 
bankrupts  by  the  District  Court  of  the  Unit- 
ed States  In  and  for  the  District  of  Montana, 
at  a  term  of  said  court  held  at  the  city  of 
Helena,  Montana,  in  proceedings  then  and 
there  pending  in  said  court  under  the  pro- 
visions of  an  act  of  the  Congress  of  the 
United  States  entitled  'An  act  to  establish  a 
uniform  system  of  bankruptcy  throughout 
the  United  States,'  approved  July  1,  1898." 
Act  July  1,  1898,  c.  541,  30  Stat  544  [U. 
S.  Comp.  St  1901,  p.  3418].  It  is  alleged  that 
on  or  about  October  17,  1902,  this  plaintiff 
was  elected  trustee  of  said  bankrupt  estate, 
and  that  he  Immediately  thereafter  qualifled 
and  assumed  the  duties  of  his  trust  It  is 
then  alleged  that  at  the  times  mentioned  in 
the  complaint  the  defendant  was  sheriff  of 
Fergus  county;  that  on  August  13,  1902,  he 
seized  the  property  In  controversy  under 
and  by  virtue  of  a  writ  of  attachment  Issued 
from  the  district  court  of  Fergus  county  in 
an  action  wherein  Louis  S.  Cohn  was  plain- 
tiff and  the  Deerfleld  Mercantile  Company 
was  defendant;  that  a  Judgment  In  said  ac- 
tion was  entered  on  September  10,  1902,  and 
execution  issued  thereon;  that  under  such 
execution  the  defendant  sheriff  sold  the 
goods  In  controversy  on  September  16,  17, 
and  18,  1902.  The  value  of  the  property -at 
the  time  of  the  sale  and  at  the  date  of  the 
commencement  of  this  action  Is  alleged  to 
have  been  $1,360.19.  It  Is  further  alleged 
that  on  October  20,  1902,  and  on  February 

13»  1903,  the  plaintiff  dema.nded  from  the 
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defendant  Shaw  the  goods,  "wares,  and  mer- 
chandise, personal  property,  and  money  so 
levied  upon  and  held  by  him  belonging  to 
the  said  Deerfleld  Mercantile  Company,  but 
that  the  defendant  refused  to  deliver  the 
same  to  the-  plaintiff.  The  prayer  of  the  com- 
plaint is  for  the  return  of  the  property,  or 
for  $1,3(10.19,  Its  value,  In  case  return  could 
not  be  had.  To  this  complaint  the  defendant 
interposed  a  general  demurrer,  which  was 
overruled,  and  thereafter  filed  his  answer, 
and  to  this  answer  the  plaintiff  replied.  Up- 
on the  trial  the  Jury  rfeturned  a  verdict  in 
favor  of  the  plaintiff,  and  fixed  the  value 
of  the  property  at'$l,050.  Upon  this  verdict, 
judgment  was  rendered  and  entered,  and 
from  the  judgment,  and  from  an  order  over- 
ruling his  motion  for  a  new  trial,  the  defend- 
ant appealed. 

Several  errors  are  assigned,  but  only  one 
will  be  considered,  as  it  is  determinative  of 
these  appeals,  and  as  we  think  the  others 
are  without  merit.  Does  the  complaint  state 
a  cause  of  action?  The  plaintiff  does  not 
sue  in  his  individual  capacity,  but  as  trus- 
tee In  bankruptcy.  Therefore  his  complaint 
must  contain  averments  sufficient  to  entitle 
liim  to  standing  In  court  in  such  representa- 
tive capacity.  His  election  as  trustee  de- 
pended upon  the  prior  adjudication  In  bank- 
ruptcy, a  reference  of  the  matter  to  a  ref- 
eree, a  meeting  of  the  creditors,  and  his  se- 
lection as  such  ti'ustee.  In  order  to  avoid 
the  necessity  of  pleading  the  various  steps 
taken  in  the  course  of  the  litigation,  section 
745  of  the  Code  of  Civil  Procedure  was  adopt- 
ed. It  provides:  "In  pleading  a  judgment, 
or  other  determination  of  a  court,  officer  or 
board,  it  is  not  necessary  to  state  the  facts 
conferring  jurisdiction,  but  such  judgment 
or  determination  may  be  stated  to  have  been 
duly  given  or  made.  •  •  •"  In  construing 
section  456  of  the  Oallfornla  Code  of  Civil 
Procedure,  which  is  identical  with  our  sec- 
tion 745,  above,  the  Supreme  Court  of  Cali- 
fornia, in  Young  v.  Wright,  52'Cal.  407,  said: 
"But  the  answer  avers  that  the  judgment 
was  'duly  rendered,'  and  it  is  contended  that 
this  was  sufficient  under  section  45G  of  the 
Code  of  Civil  Procedure.  That  section  pro- 
vides that  "in  pleading  a  judgment  or  other 
determination  of  a  court,  officer  or  board,  it 
is  not  necessary  to  state  the  facts  conferring 
jurisdiction,  but  such  judgment  or  determina- 
tion may  be  stated  to  have  been  duly  given 
or  made.'  A  party  wishing  to  avail  himself 
of  a  provision  of  this  character  must  comply 
strictly  with  its  terms.  In  exonerating  him 
from  an  obligation  which  would  otherwise 
be  incumbent  upon  him,  the  statute  pre- 
scribes the  precise  conditions  on  which  he 
is  to  be  relieved,  and, they  must  be  strictly 
performed.  In  this  case  the  averment  is  not 
that  the  judgment  was  duly  'given  or  made,' 
but  that  it  was  duly  'rendered,'  and  we  are 
inclined  to  think  these  are  not  equivalent 
terms.    A  judgment  is  duly  'rendered'  when 


It  Is  duly  pronounced  and  ordered  to  be  en- 
tered. Gray  v.  Palmer,  28  Cal.  416;  Peck  v. 
CourOs,  31  Cal.  207;  Genella  v.  Relyea,  32 
Cal.  159.  But  a  judgment  duly  'made  or 
given'  is  a  complete  judgment,  properly  en- 
tered in  the  judgment  book,  so  that  it  may 
be  pleaded  in  bar  of  another  action.  But 
whether  this  be  so  or  not,  the  statute  de- 
flues  the  prei-ise  terms  on  which  a  party 
pleading  a  judgment  may  be  excused  from 
stating  In  his  pleading  the  jurisdictional 
facts;  and  to  prevent  the  necessity  of  con- 
struing doubtful  phrases,  in  order  to  deter- 
mine whether  they  are  of  equivalent  im- 
port, the  better  practice  is  to  require  the 
pleader  In  such  cases  to  pursue  the  statute 
strictly."  This  language  was  quoted  with 
approval  by  this  court  in  Harmon  v.  Com- 
stock  H.  &  C.  Co.,  9  Mont.  243,  23  Pac.  470. 
and  the  doctrine  therein  announced  has  be- 
come flrnily  fixed  as  the  rule  of  law  in  this 
state,  and  is  us  applicable  In  this  case  as  If 
a  final  judgment  was  attempted  to  l)e  plead- 
ed and  relied  upon.  Weaver  v.  English,  il 
Mont.  84.  27  Pac.  396;  Walter  v.  Mitchell,  25 
Mont.  385,  6o  Pac.  5;  State  v.  LagonI,  30 
Mont.  272,  76  Pac.  1044.  Tested  by  this  rule, 
the  complaint  falls  to  state  a  cause  of  ac- 
tion. It  Is  not  alleged  that  any  order  of  the 
United  States  court  was  ever  duly  given  or 
made  adjudging  the  Deerfield  Mercantile 
Company,  or  the  individual  partners,  bank- 
rupts, and,  under  the  decisions  above,  the 
allegations  of  paragraph  2  of  the  complaint 
herein  quoted  are  wholly  insufficleut  for  that 
purpose. 

The  question  as  to  whether  the  complaint 
Is  not  also  fatally  defective  as  a  complaint 
In  claim  and  delivery,  in  that  it  shows  upon 
its  face  that  the  defendant  did  not  have  the 
property  in  his  possession  at  the' time  this 
action  was  brought,  but  had  di.sposed  of  It 
long  prior  thereto,  is  not  urged  here,  and 
uothing  need  be  said  further  than  to  call 
the  attention  of  the  trial  court  and  counsel 
to  this  matter. 

For  tlie  reasons  given,  the  judgment  audi 
order  are  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

BRAXTLY,  C.  J.,  and  MILBURX,  J.,  con- 
cur. 

(32  Mont.    556) 

BRAZELL  T.  COHN  et  al. 

(Supreme  Court  of  Montana.    July  3.  1905.) 

1.  Costs— Security— Application— Time. 

Code  Civ.  Proc.  %  1871^  provides  for  secur- 
ity for  costs  where  plaintiff  is  a  nonresident, 
and  declares  that,  when  required,  all  proceed- 
ings in  the  action  must  be  stayed  until  an  un- 
dertaking is  given.  Section  1872  declares  that 
afliM-  the  lapse  of  30  days  from  the  "service  of 
notice"  that  .security  is  Required  the  action  must 
be  dismissed  if  security  is  not  given,  and  sec- 
tion 1822  provides  that  when  a  written,  notice 
of  a  motion  ia  necessary  it  must  be  given  5 
days  before  the  appointed  time  for  hearing. 
Ilcld  that,  where  defendant  did  not  apply  f«J^ 
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an  order  requiring  plaintiff  to  give  secnilty  for 
costs  until  the  day  on  which  the  cause  was  set 
for  trial,  an  order  denyioK  a  stay  until  security 
was  given  on  the  ground  that  the  application 
was  made  too  late  was  proper, 

2.  Sales— Bbkaoh  or  CoRTBAOiv-OovPLAinT. 

Where,  in  an  action  for  breach  of  contract 
to  purchase  certain  millc,  the  complaint  alleged 
that  plaintiff  was  then  and  there  able,  ready, 
and  willing,  and  offered  to  perform  all  the 
terms  and  conditions  of  the  contract  to  bo  per- 
formed by  him  duririg  the  term  of  the  contract, 
and  was  and  would  be  during  the  entire  continu- 
ance of  the  contract  able,  ready,  and  willing  to 
perform  the  same  and  had  offered  so  to  do,  etc., 
it  was  not  objectionable  for  failure  to  allege  in 
terms  that  plaintiff  had  "fully  complied  with 
all  the  terms  and  conditions  of  the  contract  by 
him  to  be  kept  and  performed." 

3.  CONTBACTS— INSTBDCTIONS. 

In  an  action  for  breach  of  contract,  a  re- 
quested instruction  that  the  jury,  in  fixing  dam- 
ages for  nonperformance  in  the  future,  should 
make  allowance  for  the  uncertainties  which  af- 
fect all  conclusions  depending  on  future  events, 
and  that  only  such  evidence  as  was  reasonably 
certain  to  extend  to  future  events  should  be 
considered  in  fixing  damages  for  nonperform- 
ance of  the  contract,  was  vague  and  imlefinite, 
and  not  authorized  by  Civ.  Code,  §  4301,  pro- 
Tiding  that  no  damages  can  be  recovered  for 
breach  of  contract  which  are  not  clearly  ascer- 
tainable in  both  their  nature  and  origin. 

4.  Same— Evidence— PHEJ0D1CE. 

Where,  in  an  action  for  breach  of  contract 
to  purchase  certain  milk  the  court  sustained  an 
objection  to  a  question  asked  of  one  of  defend- 
ants' employes  whether  there  was  any  effort  on 
defendants' part,  or  anyone  acting  under  him,  to 
break  the  contract,  but  was  not  answered,  the 
fact  that  before  a  ruling  on  the  question  was 
finally  made  the  witness  stated  that  he  did  not 
want  to  answer  the  question  unless  he  had  to, 
that  he  was  in  the  confidence  of  the  defendants, 
and  did  not  want  to  be  placed  in  the  position  of 
telling  what  happened  and  what  did  not  hap- 
pen, was  not  reversible  error. 
6.  Sales— Breach  of  Contbact— Damages. 

In  an  action  for  breach  of  a  contract  to 
purchase  all  of  the  milk  of  plaintiff  and  his  as- 
signor for  a  period  of  five  years  from  November, 
18!»9,  defendants  having  repudiated  the  contract, 
plaintiff  was  entitled  to  recover  tlie  difference 
between  the  market  and  the  contract  price  of  milk 
he  would  have  produced  during  the  contract  pe- 
riod, regardless  of  the  fact  that  after  defend- 
ants' breach  of  contract  plaintiff  disposed  of  his 
milk  business,  and  was  therefore  unable  there- 
after to  perform  the  contract  on  bis  part. 

6.  Same— Reduction  of  Damages. 

Where  defendants  broke  a  contract  to  pur- 
chase all  of  plaintiff's  milk  at  wholesale  for  a 

specified  price  per  gallon  for  five  years,  plaintiff 
was  not  thereafter  required  to  change  the  char- 
acter of  his  business,  and  sell  bis  milk  at  retail, 
in  order  to  reduce  his  damages. 

7.  Appeait— Habmlesb  Ebbob. 

Where  the  evidence  would  have  supported 
a  verdict  for  a  greater  amount  than  that  re- 
turned in  favor  of  plaintiff,  defendants  were  not 
entitled  to  object  that  the  exact  amount  awarded 
was  not  justified  by  the  evidence. 

Appeal    from    District    Court,  Silver  Bow 
County ;  B.  W.  Harney,  Judge. 
Action  by  Thomas  F.  Brazell  against  Louis 

5.  Cohn  and  others.  From  a  judgment  In  fa- 
vor of  plaintiff,  defendant  Cohn  appeals.  Af- 
firmed. 

Kirk   &  Cliuton,   for  appellant     John  J. 
McUatton,  for  respondent. 


HOLLOWAT,  J.  The  complaint  In  this  ac- 
tion alleges  that  in  Novonber,  1899,  one 
Charles  Collins,  who  was  then  the  owner  of 
a  certain  dairy  ranch  and  dairy  business  in 
Silver  Bow  county,  entered  into  a  contract  In 
writing  with  the  defendants,  Cohn  and  Fox, 
by  which  Collins  agreed  to  sell  all  the  milk 
then  produced  by  bis  dairy  to  the  defend- 
ants, and  not  to  sell  to  any  one  else.  Collins 
then  owned  23  cows,  and  the  contract  limited 
any  Increase  in  that  number  to  10  per  cent. 
of  the  number  then  on  band,  and  limited  the 
amount  of  milk  which  the  defendants  w»e 
obligated  to  ptircbase  under  the  contract  to 
an  amount  not  exceeding  an  average  of  three 
gallons  per  cow  per  day.  For.  all  milk  test- 
ing not  less  than  3%  per  cent  butter  fat  the 
defendants  were  to  pay  20  cents  per  gallon. 
The  contract  was  for  a  period  of  five  years. 
The  complaint  farther  alleges  that  on  April 
8,  1900,  for  a  valuable  consideration,  tbis 
plaintiff  purchased  the  dairy  ranch  and  dairy 
business  from  Collins,  and  received  an  assign- 
ment of  said  contract:  that  such  contract 
was  valuable,  and  constituted  an  Inducement 
to  the  plaintiff  to  purchase  from  Collins; 
that  Collins  fully  kept  and  performed  all 
the  terms  of  the  contract  by  bim  to  be  kept 
and  performed  prior  to  the  assignment ;  that 
the  assignment  was  fully  ratified  by  the  de- 
fendants; that  the  plaintiff  delivered  milk 
from  the  ranch  produced  by  said  cows  to  tbe 
defendants  at  tbe  point  designated  In  tbe 
contract,  and  continued  such  delivery  under 
said  contract  until  tbe  26tb  day  of  April,  1900, 
and  that  tbe  milk  so  delivei-ed  was  accepted 
and  paid  for,  by  the  defendants.  It  is  further 
alleged  "that  the  plaintiff  was  then  and  tbere 
able,  ready,  and  willing  and  offered  to  per- 
form all  and  singular  the  terms  and  condi- 
tions of  said  contract  to  be  kept  and  per- 
formed on  his  part  during  the  period  there- 
of, and  is  now,  and  will  be  during  tbe  en- 
tire continuance  of  said  contract  able,  ready, 
and  willing  to  perform  the  same,  and  has 
offered  to  do  so" ;  but,  notwithstanding  this, 
on  the  26th  day  of  April,  1000,  "said  defend- 
ants, without  right,  and  against  tbe  will, 
wish,  and  consent  of  the  plaintiff,  and  in  vio- 
lation of  the  terms  of  said  contract  and  of 
the  assignment  of  the  same  to  tbis  plaintiff, 
and  without  any  fault  or  violation  of  tbe 
terms  of  said  contract'on  the  part  of  plaintiff, 
refused  to  keep  or  perform  said  contract  and 
then  and  there  refused  to  accept  any  milk 
whatever  from  tbe  plaintiff  under  said  con- 
tract, or  to  pay  bim  therefor,  and  notified 
and  informed  said  plaintiff  that  tbey  would 
thereafter  so  refuse."  It  is  further  alleged 
that  all  the  milk  deliver^  under  tbe  contract 
was,  and  tbe  milk  which  the  plaintiff  would 
be  able  to  deliver  under  it  during  the  entire 
term  would  be,  of  the  quality  for  which,  un- 
der the  terms  of  the  contract,  the  defendants 
agreed  to  pay  20  cents  per  gallon.  Tbe 
prayer  of  the  complaint  is  for  damages  in 
the  suita  of  16,000. 
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The  answer  admits  the  due  execution  of 
the  contract,  and  sets  forth  a  copy  of  It 
There  Is  a  denial  that  Collins  had  kept  or 
performed  the  contract,  and  allegations  of  a 
breach,  In  that  the  milk  delivered  by  bim  was 
not  of  the  quality  described  in  the  contract, 
and  that  It  was  not  delivered  within  the 
time  limited  by  the  contract  for  its  delivery. 
It  is  also  pleaded  that  the  plaintiff  did  not 
make  delivery  of  the  milk  within  the  hours 
of  each  day  spedfled  in  the  contract  for  such 
delivery.  A  further  defense  attempted  ^o  be 
pleaded  Is  that  the  defendants  were  not  given 
30  days'  previous  notice  of  the  assignment  of 
the  contract  by  Collins  to  plaintiff.  Other 
defenses  are  pleaded,  but,  as  they  are  not 
considered  In  the  further  proceedings  of  the 
case,  no  mention  need  be  made  of  them. 

The  aflSrmative  matters  pleaded  in  the  an- 
swer are  denied  by  reply.  The  reply  also 
pleads  an  estoppel  against  the  defendants 
with  respect  to  noncompliance  with  the  terms 
of  the  contract  by  Collins  and  lack  of  no- 
tice of  the  assignment  of  tbe  contract  to 
plaintiff. 

The  cause  was  set  for  trial  for  May  3, 
1904.  On  that  day,  prior  to  the  trial,  the  de- 
fendants filed  and  served  upon  the  plaintiff 
a  written  demand  for  security  for  costs,  sup- 
ported by  affidavit,  showing  that  the  plaintiff 
was  then  a  nonresident  of  the  state  of  Mon- 
tana, and  orally  asked  the  court  to  stay  all 
proceedings  until  such  security  should  be 
given.  The  plaintiff  thereupon  volunteered 
or  promised  to  give  security  for  costs  as  re- 
quired by  law  within  30  days  from  that  date, 
and  upon  this  assurance  the  court  overruled 
the  motion  tor  a  stay  and  proceeded  with 
the  trial. 

Upon  the  trial  the  defendants  asked  the 
court  to  give  an  Instruction,  numbered  3,  as 
follows:  "The  court  Instructs  the  jury  that 
in  fixing  damages  for  tbe  nonperformance  in 
the  future  yo'^  should  make  allowance  for 
the  uncertainties  which  affect  all  conclusions 
depending  upon  future  events ;  and  that  only 
such  evidence  as  is  reasonably  certain  to  ex- 
tend to  future  events  may  be  considered  by 
you  In  fixing  damages  for  nonperformance 
of  a  contract"  The  court  refused  to  glvfe 
this  instruction.  The  jury  returned  a  verdict 
in  favor  of  plaintiff  for  ?2,500,  and  from  the 
judgment  entered  on  such  verdict  and  from 
the  order  denying  defendants'  motion  for  a 
new  trial  the  defendant  Cohn  appealed. 

The  specifications  of  error  relied  on  are: 
(1)  The  refusal  of  the  court  to  stay  proceed- 
ings until  the  cost  Ixmd  was  given;  (2)  the 
order  of  the  court  overruling  defendants' 
objection  to  the  introduction  of  any  evidence 
on  the  part  of  the  plaintiff  upon  the  ground 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  (3) 
the  refusal  of  the  court  to  give  instruction 
No.  3,  above;  (4)  tbe  admission  of  certain 
evidence ;  and  (5)  the  Insufficiency  of  the  evi- 
dence to  sustain  the  verdict.  These  will  be 
considered  In  the  order  given. 


1.  Section  1871  of  the  Code  of  Civil  Pro- 
cedure provides  for  security  for  costs  in  case 
the  plaintiff  is  a  nonresident  of  the  state,  and 
further  provides  that,  when  required,  all 
proceedings  In  the  action  must  be  stayed  un- 
til an  undertaking  be  given.  Section  1872 
provides  that  after  the  lapse  of  30  days  from 
the  swvice  of  notice  that  security  is  requir- 
ed, etc.,  the  action  must  be  dismissed,  if  tlie 
security  be  not  given.  These  sections  clear- 
ly contemplate  that  the  right  to  demand  se- 
curity for  costs  from  a  nonresident  is  merely 
a  privilege,  which  the  defendant  may  insist 
upon;  but  the  demand,  if  made,  must  be 
made  upon  notice  given  to  the  plaintiff.  This 
must  be  so  in  order  that  any  meaning  be  giv- 
en to  the  language  of  section  1872,  above. 
Section  1822  of  the  same  Code  provides  that 
when  a  written  notice  of  a  motion  is  neces- 
sary, it  must  be  given  five  days  before  the  ap- 
pointed time  for  the  bearing.  The  record 
discloses  that  the  court  denied  the  stay  upon 
the  ground  that  the  application  for  security 
was  made  too  late.  It  was  not  necessary  that 
tbe  record  show  the  reasons  for  the  court's 
decision.  As  the  application  for  security  for 
costs  was  not  made  until  the  day  set  for  the 
trial,  and  no  previous  notice  of  such  demand 
appears  to  have  been  given,  tbe  court  was 
justified  In  denying  the  motion,  and  justified 
for  the  reason  which  it  gave — that  it  came 
too  late ;  that  is,  that  it  was  made  immedi- 
ately before  tbe  trial  of  the  cause  began, 
and  without  previous  notice  having  been 
given. 

2.  It  is  claimed  that  tbe  complaint  does 
not  state  a  cause  of  action,  for  the  reason 
that  it  does  not  contain  an  averment  that 
plaintiff  fully  complied  with  all  the  terms 
and  conditions  of  the  contract  by  him  to  be 
kept  and  performed.  We  do  not  understand 
that  this  allegation  in  terms  is  a  sine  qua 
non  of  a  sufficient  complaint  for  a  breach 
of  a  contract.  It  is  necessary  that  the  com- 
plaint should  contain  this  allegation,  or  Its 
equivalent,  in  order  to  put  the  defendant  in 
the  wrong,  and  we  think  this  complaint  In 
substance  does  so.  It  shows,  by  ihe  aver- 
ments above  set  forth,  that  plaintiff  bad  In 
fact  fully  kept  and  performed  the  term's  of 
the  contract  by  him  to  be  kept  and  perform- 
ed. We  are  therefore  of  the  opinion  that  the 
complaint  states  a  cause  of  action,  and  that 
the  appellant's  contention  in  this  regard  is 
without  merit 

3.  While  section  4301  of  the  Civil  Code  pro- 
vides that  no  damages  can  be  recovered  for  a 
breach  of  a  contract  which  are  not  clearly 
ascertainable  in  both  their  nature  and  origin, 
we  fail  to  see  the  application  of  this  prin- 
ciple to  the  instruction  requested.  The  court, 
by  other  instructions,  fairly  covered  all  the 
issues  necessary  to  be  submitted  to  the  jury, 
and,  In  any  avent,  we  are  of  the  opinion  that 
the  instruction  offered  is  so  vague  and  in- 
definite In  its  terms  that  it  could  not  have 
been  of  any  service  to,  but  might  have  mis- 
led, tbe  Jury.  t 
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4.  A  witness — Fitzpatrlck — who  succeedecl 
to  the  interests  of  Brazell  in  the  dairy  rancli 
and  business  was  permitted  to  testify  that  he 
maintained  upon  the  ranch  from  40  to  60 
cows,  and  that  he  could  furnish  about  75 
gallons  of  milk  per  day.  It  is  claimed  that 
the  court  erred  In  admitting  this  evidence 
over  the  objection  of  defendants.  But  the 
evident  purpose  of  the  testimony  was  to  show 
that  the  ranch  would  support  at  least  the 
number  of  cows  called  for  In  the  contract, 
and  that  the  required  amount  of  milk  men- 
tioned therein  could  be  produced.  For  this 
purpose  it  was  competent,  and  it  Is  hardly 
conceivable  that  it  could  have  misled  the 
jury  in  any  respect  whatever.  In  rebuttal 
W.  L.  Irvln  was  called  as  a  witness  for  the 
plaintiff,  and  thereupon  this  question  was 
asked  and  these  proceedings  had:  "Q.  Dur- 
ing the  time  you  were  there  [the  milk  depot], 
you  may  state,  if  you  know,  if  there  was  any 
effort  on  the  part  of  Mr.  Cohn,  or  any  one 
acting  under  him.  to  break  these  contracts. 
Mr.  Clinton:  Objected  to  as  incompetent,  ir- 
relevant, and  immaterial,  for  the  reason  that 
this  party  was  not  an  Interested  party  at  the 
time  he  was  there,  and  that  It  was  prior  to 
the  assignment'of  the  contract  from  Collins 
to  this  plaintiff,  and  It  is  not  competent  at 
this  time.  The  Court:  He  may  answer  thi.s 
question.  (Exception  taken.)  A.  I  don't 
want  to  answer  that  question  unless  I  have 
to.  I  was  there  In  the  confidence  of  Mr. 
Cohn,  and  I. don't  want  to  be  placed  in  the  po- 
sition of  telling  what  happened  or  did  not 
happen.  The  Court:  You  may  answer  If 
there  was  any  effort  to  break  the  contract 
with  this  plaintiff.  You  may  answer  that. 
Mr.  McHatton:  I  offer  this  for  the  purpose 
of  showing  that  there  was  an  effort  on  Mr. 
Cohn's  part  to  break  and  get  rid  of  all  these 
contracts,  and  to  Impeach  Mr.  Cohn's  testi- 
mony upon  the  stand,  for  he  denied  It.  The 
Court:  What  about  an  offer  to  Impeach  on 
an  Immaterial  matter?  Unless  he  knows  of 
an  offer  to  break  this  contract  with  this 
plaintiff,  or  his  predecessor  In  interest,  this 
objection  will  be  sustained.  Mr.  McHatton: 
I  offer  to  prove  by  the  witness  on  the  stand — 
and  I  will  state  that  I  do  not  desire  this 
offer  to  influence  the  jury  at  all — I  offer  to 
prove  by  the  witness  on  the  stand  that  dur- 
ing the  month  of  March,  1900,  Mr.  Cohn,  one 
of  the  defendants  in  this  case,  expressed  a 
desire  to  break  all  of  the  contracts,  includ- 
ing the  contract  under  which  the  plaintiff 
claims,  and  so  conduct  the  businesi?  with  ref- 
erence to  the  receipt  of  milk  from  the  various 
parties  that  he  might  induce  them  to  aban- 
don their  contract,  or  that  he  might  find  some 
excuse  for  refusing  to  take  the  milk;  and 
that  he  conveyed  this  desire  to  the  witness, 
and  asked  him  to  reduce  the  tests  for  the 
purpose  of  aiding  what  be  could  to  make  the 
contracts  unsatIsfactoi*y  to  the  parties  deliv- 
ering the  milk,  including  Charles  Collins. 
Mr.  Clinton:  I  would  like  to  have  the  court 
admoulsb  the  jury  that  they  will  not  pay 


any  attention  to  this  offer.  The  Court:  The 
jury  win  uot  take  into  consideration  tbW 
offer,  Mr.  Clinton:  And  I  desire  to  object  to 
it  on  the  ground  that  it  is  incompetent,  ir- 
relevant, and  immaterial  and  not  rebuttal. 
(Objection  sustained.)"  While  the  excuse  of- 
fered by  the  witness  for  not  answering  th-i 
question  proiwunded  to  him  might  Imply 
that,  if  he  did  answer  It,  his  answer  would 
be  prejudicial  to  the  defendants,  still  a  court 
cannot  anticipate  what  a  witness  will  say; 
and,  as  a  motion  was-  not  made  to  strike  out 
the  answer,  no  error  can  be  predicated  upon 
the  order  of  the  court  as  made.  There  is 
nothing  in  the  question  propounded  which 
could  have  advised  the  court  of  the  probable 
answer  of  the  witness,  and,  as  the  witness 
did  not  in  fact  answer  the  question,  and  as 
the  rulings  thereafter  were  in  favor  of  the 
defendants,  there  is  no  error  of  which  they 
can  complain.  . 

5.  It  is  said  that  the  evidence  is  insufficient 
to  support  the  verdict.  The  contract  called 
for  the  sale  of  milk  by  wholesale  at  20  cents 
per  gallon  if  it  tested  not  less  than  3%  per 
cent,  butter  fat.  The  evidence  shows  that 
all  the  milk  delivered  by  the  plaintiff  and 
his  predecessor,  Collins,  met  that  require- 
ment. The  contract  was  only  In  force  a 
short  time  until  the  alleged  breach  by  the 
defendants.  The  record  does  show  that  aft- 
er the  repudiation  of  the  contract  by  the  de- 
fendants the  plaintiff  employed  an  additional 
man  and  team,  and  entered  upon  the  busi- 
ness of  retailing  his  milk  in  Butte;  that  dur- 
ing the  first  three  months  he  lost  one  half 
of  his  milk  product,  and  the  other  half  he 
was  compelled  to  sell  at  a  loss  of  four  cents 
per  gallon;  that  he  was  producing  and  could 
produce  CO  gallons  of  milk  per  day;  So  that 
the  damages  for  these  three  months  are  sus- 
ceptible of  exact  computation,  and  amount- 
ed, according  ,to  plaintiff's  contention,  to 
$648  upon  tile  milk  alone.  The  plaintiff  tes- 
tified that  until  November  3,  1900,  when  he 
sold  out  his  business,  he  was  compelled  to  be 
at  an  extra  expense  of  |150  per  month  for 
the  extra  man  and  team,  but  that,  aside  from 
this  expense,  be  was  able  to  sell  bis  milk 
so  that  he  incurred  no  other  loss  after  the 
first  three  months.  This  additional  expense 
amounted  to  $937.  This  cause  was  tried  on 
May  3.  1904.  or  42  mouths  after  the  plaintiff 
sold  his  business.  The  evidence  is  that  dur- 
ing all  that  period  of  time  he  could  have  pro- 
duced 60  gallons  of  milk  per  day,  but,  in- 
stead of  being  able  to  sell  It  at  wliolesale  at 
20  cents  per  gallon,  the  market  price  per 
gallon  whole.sale  was  not  to  exceed  16  cents. 
Upon  the  amount  of  milk  which  he  could 
have  produced  din-ing  this  period  plaintiff 
suffered  a  loss  of  $3,024,  or  a  total  loss  of 
$4,609,  or,  if  plaintiff  had  continued  the  re- 
tall  business,  he  would  have  Incurred  the 
expense  of  the  extra  man  and  team  for  this 
remaining  portion  of  the  tontract  period, 
which  would  have  made  the  damages  much 
greater.    It  is  contended,  however,  that  after 
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tbe  sale  of  bit  business  tbe  plaintiff  could 
not  claim  any  additional  damages,  as  be  was 
not  tben  in  a  position  to  carry  out  the  con- 
tract on  bis  part  But  appellant  overlooks 
tbe  fact  tbat  upon  tbe  repudiation  of  tbe  con- 
tract by  defendants  tbe  plaintiff  was  not 
under  any  obligation  to  continue  In  tbe  busi- 
ness, but  mlgbt  bave  disposed  of  It  at  any 
time  tbereafter,  and  still  bave  maintained 
bis  action  for  damages  for  tbe  breacb  of  tbe 
contract  on  tbe  part  of  tbe  defendants.  And, 
bavlng  a  contract  wltb  defendants  to  sell 
bis  milk  at  wbolesale,  tbe  plaintiff  was  not 
compelled  to  cbange  tbe  cbaracter  of  lilt 
business,  and  sell  at  retail,  in  order  to  keep 
tbe  damages  down;  nor  was  be  compelled 
to  accept  a  price  from  tbe  defendants  lower 
tban  tbat  agreed  upon,  or  compute  bis  dam- 
ages upon  tbe  basis  of  tbe  proposed  reduc- 
tion. He  could  insist  upon  compliance  on 
tbe  part  of  tbe  defendants,  or  upon  damages 
based  upon  tbe  difference  between  the  con- 
tract price  and  tbe  market  price  of  milk  at 
wholesale.  In  tbe  sale  of  bis  business  the 
presumption  ia  that  be  recovered  adequate 
compensation ,  for  it  upon  tbe  basis  of  tbe 
market  value  of  milk  at  wholesale  at  tbat 
time,  which  was  16  cents  per  gallon,  and  he 
was  entitled  to  recover  tbereafter  the  differ- 
ence between  tbe  contract  price  and  tbe  mar> 
ket  price  In  tbe  same  locality.  Section  4311, 
Olv.  Code. 

.  But  it  is  further  contended  tbat  upon  no 
basis  disclosed  by  tbe  evidence  could  tbe 
Jury  bave  arrived  at  tbe  exact  amount,  $2,500. 
However,  If  the  evidence  would  iiave  sup- 
ported a  verdict  for  a  greater  amount  tban 
tbat  returned  by  tbe  Jury,  the  appellant  can- 
not complain  that  it  did  not  fix  tbe  amount 
of  damages  at  as  great  an  amount  as  It 
might  bave  done.  There  Is  some  conflict  in 
tbe  evidence,  but  we  think  It  is  sufficient  to 
sustain  tbe  verdict 

We  have  considered  tbe  other  errors  as- 
signed, but  are  of  tbe  opinion  tbat  there  Is 
no  merit  In  any  of  them.  Tbe  Judgment  and 
ordfr  are  affirmed. 

Affirmed.  , 

BRANTLY.  O.  X.  and  MILBURN.  J,,  con- 
caci 

(32  Mont  668) 

McGregor  t.  lano. 

(Snpreme  Qourt  of  Montana.    July  3,  1005.) 

1.  ReFUVIII  —  PtKADINO   —   SlTFnCIIRCT   OF 

Complaint. 

a  complaint  alleging  that  defendant  at  di- 
TMS  times  prior  to  and  within  one  year  l>efore 
a  certain  date  wrongfully  and  withont  plaintiff's 
consent  took  certain  cattle  from  ills  possession; 
"that  oh  the  10th  day  of  March,  1902.  plaintiff 
was,  ever  since  has  been,  and  now  is  the  owner 
of  the  followine  described  cattle  •  •  •  of 
the  value  of  $1.200" ;  that  before  the  commence- 
ment of  tbe  action,  on  March  10,  1002,  plaintiff 
demanded  of  defendant  possession  of  the  cat- 
tle: and  that  defendant  still  unlawfully  with- 
holds them  from  plaintiff's  pnmirsslnB  W— 
good  as  against  a  general  deiauriet* 


2.  AppsAir-^PBXSincFnons— StTFPOBT  or  Tea- 

DICT. 

On  appeal  tt«m  a  judgment  in  claim  and 
delivery  for  cattle  converted  by  defendant  the 
court  must  presume.  In  the  alMence  of  the  evi- 
dence, that  such  evidence  supported  the  verdict 
which  fonnd  that  plaintiff  was  the  owner  «c 
only  part  of  tbe  cattle  claimed,  and  a  value  up- 
on the  part,  averaging  more  per  bead  than  the 
sum  claimed  for  all  averaged  per  heed. 

3.  Replevin— Verdict— FiKDiNos. 

A  general  verdict  for  plaintiff  in  claim  and 
delivery  implies  a  finding  on  each  material  is- 
sue, and  it  ia  not  necessary  tbat  there  be  an 
express  finding  that  the  plaintiff  was  the  owner 
or  entitled  to  the  possession  of  the  property  at 
the  time  of  the  commencement  of  the  action. 

4.  Sake— JuDamsNT— Desckiftioii  or  Pbop- 

EBTY— StlFFlCIENOT. 

In  an  action  for  claim  and  delivery,  the 
Jury  found  by  general  verdict  tbat  plaintiff  "is 
the  owner  and  entitled  to  tbe  possession  of  the 
following  described  animals :  Twenty-six  steers 
branded  ^  on  the  left  side,  and  fish  or  dove 
tali  earmarks;  *  *  *  ten  heifers,  branded 
^  on  the  left  side,  and  fish  or  dove  tail  ear- 
marks. *  *  *"  The  Judgment  ordered  that 
plaintiff  have  and  recover  the  property  describ- 
ed in  the  verdict  Held,  tbat  the  judgment  was 
not  80  rngue  and  uncertain  in  the  description  ot 
tbe  property  as  to  render  it  impossible  to  iden- 
tify the  animals  and  enable  defendant  to  make  a 
return  thereof. 

Appeal  from  District  Court,  Flathead 
County;  D.  F.  Smith,  Judge. 

Action  by  F.  McGregor  against  John  Lang, 
Jr.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Sidney  M.  Logan  and  Foot  A  Pomeroy, 
for  appellant  Noffsinger  &  Folsom  and  W. 
H.  Poorman,  for  respondent 

MILBURN,  J.  This  is  an  action  in  claim 
and  delivery,  wherein  the  plaintiff,  in  an 
imperfect  complaint  alleges  tbat  tbe  de- 
fendant "at  divers  times  prior  to  and  within 
one  year  before  tbe  1st  day  of  March,  1002, 
•  •  •  without  plaintiff's  consent  wrong- 
fully took"  certain  cattle  from  bis  possession, 
and  tbat  on  tbe  lOtb  day  of  March,  1902, 
"the  plaintiff  was,  ever  since  has  been,  and 
now  Is  tbe  owner  of  tbe  following  described 
cattle:  Thirty-five  head  of  range  cattle, 
consisting  of  steers  and  cows,  branded  on 
left  side,  and  earmarks  of  fish  or  dove  tall, 
of  tbe  value  of  $1,200.  and  thirteen  yearling 
heifers  with  tbe  same  brands  and  marks 
as  aforesaid,  and  of  tbe  value  of  $326;  that 
before  tbe  commencement  of  this  action,  to 
wit  on  or  about  tbe  lOtb  day  of  Marcli, 
1002,  the  plaintiff  demanded  of  the  defend- 
ant possession  of  said  cattle";  tbat  tbe  de- 
fendant "still  unlawfully  and  wrongfully 
withholds  and  detains  said  goods  and  chat- 
tels from  tbe  possession  of  the  plaintiff,  to 
his  damage,"  etc.  The  defendant  answered, 
denying  each  and  every  allegation  of  tbe 
complaint  There  was  not  any  demurrer. 
Tbe  Jury  found  by  general  verdict  that 
plaintiff  'Is  the  owner  and  entitled  to  the 
possession   of  the  following  described   ani^ 


mats:     Twenty-six  steers  branded      4^ 
the  left  BidCb  and  flsli  or  dove  tail  eanuarl 
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of  the  value  of  $42.50  eacb,  and  of  the  ag- 
gregate value  of  $1,105.00;  ten  heifers,  brand- 
ed 4}  on  the  left  side,  and  fish  or  dove 
tall  earmarks,  of  the  value  of  $25  each, 
and  of  the  aggregate  value  of  $250.  •  •  •" 
The  Jury  did  not  award  any  damages  for 
the  detention  of  the  property.  The  Judg- 
ment ordered  that  the  plaintifC  have  and  re- 
cover the  property  described  in  the  verdict, 
or  be  compensated  by  the  defendant  accord- 
ing to  the  value  fixed  in  the  verdict.  From 
this  judgment  the  defendant  appealed. 

The  appellant  specifies  as  error,  first,  that 
the  court  erred  In  entering  Judgment,  for 
that  the  complaint  does  not  state  f&cts  suf- 
ficient to  constitute  a  cause  of  action,  al- 
leging four  grounds:  (1)  That  there  Is  not 
any  allegation  that  the  plaintiff  was  the 
owner  of  any  of  the  cattle  at  the  time  of 
the  taking;  (2)  that  there  Is  not  any  allega- 
tion that  at  the  time  of  the  alleged  tres- 
pass or  of  the  commencement  of  the  action 
the  plaintiff  was  in  possession  or  entitled 
to  the  possession  of  any  of  the  cattle;  (3) 
that  there  Is  not  any  allegation  that  at  any 
time  before  or  subsequent  to  the  commence- 
ment of  the  action  the  plaintiff  was  or  is 
entitled  to  the  possession  of  the  property; 
and  (4)  that  the  complaint  is  so  vague,  un- 
certain, and  indefinite  in  the  descrlt>tion  and 
identification  of  the  property  as  to  wholly 
fall  to  sustain  the  Judgment. 

We  have  been  somewha^  loath  to  declare 
the  complaint  sufiiclent,  but  we  believe  it 
was  not  vulnerable  upon  general  demurrer; 
being  of  the  opinion,  however,  that,  if  a 
special  demurrer  had  been  made,  it  should 
have  been  sustained.  By  fair  intendment, 
we  think  that  the  complaint  implies  that  at 
the  time  of  the  demand,  on  the  10th  of 
March,  the  plaintiff  was  the  owner,  and 
thereafter  was  such,  and  entitled  to  the  pos- 
session, up  to  and  at  the  time  of  the  com- 
mencement of  the  action.  Although  the 
complaint  was  not  filed  until  nearly  two 
months  after  March  10,  1902,  yet  it  does  not 
appear  that  it  was  not  verified  upon  the  day 
the  action  was  commenced,  and  we  infer 
that  the  allegations  as  to  ownership  and 
wrongful  detention  relate  to  the  time  of  the 
commencement  of  the  action  as  well  as  to 
the  time  prior. 

The  second  specification  is  that  the  court 
erred  in  entering  Judgment  on  the  verdict, 
for  that  the  verdict  is  so  vague,  indefinite, 
and  uncertain  as  to  fail  to  sustain  the  Judg- 
ment Seven  reasons  are  assigned.  Some 
of  these  reasons  go  to  the  fact  that  the  ver- 
dict does  not  find  for  the  plaintiff  in  the 
full  number  of  animals  claimed;  the  num- 
ber mentioned  in  the  verdict  being  12  less 
than  those  demanded  In  the  complaint.  Tills 
being  an  appeal  from  the  Judgment  and  we 
not  having  the  evidence  before  us,  we  must 
presume  that  it  showed  that  these  were 
all  the  animals  defendant  bad  tiiat  belonged 
to  the  plalutiflf. 


Under  this  specification,  appellant  com- 
plains that  tbe  verdict  does  not  find  that  at 
the  time  of  the  commencement  of  the  action 
the  plaintiff  was  the  owner  or  entitled  to 
the  possession  of  the  property.  We  do  not 
understand  that  in  a  verdict  a  Jory  is  ex- 
pected to  make  any  such  statement  in  terms. 
A  general  verdict  implies  a  finding  upon 
each  material  issue. 

Further  complaint  Is  made  under  this 
bead  that  the  verdict  is  not  respcmsive  to 
the  issues,  in  that  it  places  on  the  29  (26?) 
bead  of  steers  a  valuation  in  excess  of  the 
amount  alleged  in  the  complaint.  Plaintiff 
alleges  in  the  complaint  that  there  were  35 
steers  and  cows,  of  the  value  of  $1,200.  The 
average  value  of  these  35  animals  is  less 
than  the  value  per  bead  found  by  the  jury 
as  the  value  of  each  of  the  26  steers  men- 
tioned in  the  verdict,  but  their  total  value, 
to  wit  $1,105,  is  less  than  the  total  value  of 
the  35  animals  of  which  the  26  were  a  part 
It  is  to  be  presumed  that  the  evidence  sup- 
ports the  verdict  in  this  behalf. 

As  to  the  other  reasons  under  this  head 
referring  to  the  verdict  it  is  sufiBcient  to 
say  that  we  find  that  the  verdict  is  sup- 
ported by  the  pleadings,  and  presumably 
by  the  evidence. 

The  third,  fourth,  and  fifth  specifications 
attack  the  instructions  of  the  court  wliich 
are  few  in  number,  and  not  numbered.  We 
have  examined  the  instructions,  and  find  that 
they  are  not  prejudicial  to  the  defendant 
but  that,  if  Judgment  had  gone  against  the 
plaintiff,  he  might  have  found  fault  with 
them,  for  the  reason  that  they  require  the 
Jury  to  find  more  than  it  was  necessary  for 
him  to  prove. 

Although  there  is  not  any  express  allega- 
tion in  the  complaint  that  at  the  time  of 
the  taking  the  plaintiff  was  the  owner,  or 
any  express  statement  that  he  was  entitled 
to  the  possession,  of  the  property,  still 
there  is  a  declaration  that  at  the  time  of 
the  demand  he  was  the  owner,  and  was  such 
up  to  the  time  of  the  making  of  the  com- 
plaint and,  in  the  absence  in  the  record  of 
anything  to  the  contrary,  presumably  up  to 
the  time  of  the  commencement  of  the  action; 
and  it  is  fairly  implied  in  the  complaint  that 
he  was  entitled  to  the  immediate  possession 
at  the  time  of  the  commencement  of  the.  ac- 
tion, and  that  he  was  being  unlawfully  kept 
out  of  such  possession  by  the  defendant. 
The  complaint  seems  to  be  one  in  detlnet 
and  not  in  cepit  Such  being  the  case,  it 
would  seem  that  the  court  erred  against  the 
plaintiff,  and  not  tbe  defendant,  when  it 
Instructed  the  Jury  to  find  as  to  wheth^  the 
plaintiff  was  "at  the  times  mentioned  the 
owner  of  any  of  the  cattle";  thus  erring 
against  the  plaintiff  In  requiring  that  he 
prove  that  he  was  the  owner  at  least  at  one 
date  Immaterial  in  a  proceeding  in  detinet. 

We  do  not  think  that  the  Judgment  is,  as 
appellant  complains,  so  vague  and  uncer- 
tain in  the  description  of  the  property  as  to 
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render  it  Impossible  to  Identify  the  animals 
and  enable  the  defendant  to  make  a  return 
thereof.  The  presumption,  of  course,  is 
that  the  evidence  showed  that  the  cattle  men- 
tioned in  the  complaint  were  marlced  and 
branded  as  stated  in  the  verdict,  and  that 
the  number  of  animals  found  by  the  Jury 
were  all  that  the  defendant  bad,  so  marlced 
and  branded,  belonging  to  the  plaintiff. 

We  do  not  find  any  error  prejudicial  to  the 
defendant,  and  the  Judgment  Is  afDrmed. 

Affirmed. 

BRANTIiY,  0.  i^  and  HOLLOW  AY,  J, 
concur. 

(S2  Mont.  679) 

STATE  ex  rel.  HBINZB  v.  DISTRICT 

COURT  OF  SECOND  JUDICIAL 

DIST.  et  aL 

(Supreme  Court  of  Montana.     July  7,  1903.)' 

1.  wwt  of  supebvisobt  contboi,  —  when 
Issued. 

The  writ  of  supervisory  control  is  one  to 
l>e  seldom  issued,  and  then  only  when  other 
writs  may  not  issue  and  other  remedies  are 
inadequate,  and  when  the  acts  of  the  court  com- 
plained of  as  threatened  will  be  arbitrary,  un- 
lawful, and  so  far  unjust  as  to  I>e  tyrannical. 

2.  Same— Pboceedings  of  Loweb  Coubt— In- 

TEBFEEERCE    WFTH— PBEMATDBE    ACTIOS. 

While  the  lower  court  is  proceeding  Within 
and  before  it  has  exceeded  its  jurisdiction,  the 
invocation  of  action  on  the  part  of  the  Supreme 
Court  by  writ  of  supervisory  control  or  other- 
wise is  premature. 

Original  application  for  a  writ  of  super- 
visory control  by  the  state,  on  the  relation  of 
F.  Augustus  Helnze,  against  the  district 
court  of  the  Second  Judicial  District  and 
George  M.  Bourquin,  a  judge  thereot  Dis- 
missed. 

C.  R.  Leonard,  J.  M.  Denny,  and  M.  S. 
Gunn,  for  "relator. 

MILBURN,  3.  The  petitioner  asks  for  a 
writ  of  suporvlsory  control  directed  to  the 
district  court  of  Silver  Bow  county  and  Hon. 
George  M.  Bourquin,  a  judge  thereof.  The 
facts  relied  upon  all  appear  in  a  former  case 
determined  by  this  court,  wherein  a  writ  of 
prohibition  was  asked  and  refused.  State 
ex  rel.  Heinze  v.  District  Court  et  al.,  32 
Mont  ,  80  Pac.  673. 

The  writ  of  supervisory  control  te  one  to 
be  seldom  Issued,  and  then  only  when  other 
writs  may  not  issue  and  other  remedies  are 
inadequate,  and  when  the  acts  of  the  court 
complained  of  as  threatened  will  be  arbi- 
trary, unlawful,  and  so  far  unjust  as  to  be 
tyrannical.  In  the  former  proceeding  above 
referred  to,  we  (Mr.  Justice  HOLLOWAY 
dissenting)  declared  that  it  was  clearly  the 
duty  of  the  court  to  take  up  the  motion  to 
strike  out  the  answer  and  pass  upon  It.  We 
have  not  changed  ovue  opinion  as  to  such  be- 
ing the  duty  o'f  the  judge  and  court,  and 
therefore  we  may  not  In  this  proceeding  do 


what  we  refused  to  do  In  the  matter  of  the 
application  for  a  writ  of  prohibition  above 
referred  to. 

If  the  statute  (section  8306  of  the  Code 
of  Civil  Procedure)  be  invalid,  as  unconstitu- 
tional, and,  acting  under  It,  the  court  below 
shall  strike  the  answer,  and  proceed  to  enter 
up  Judgment  against  the  petitioner  aa  upon 
default  of  answer,  then  It  will  be  the  proper 
time  to  Invoke  the  action  of  this  court  In  a 
proper  proceeding.  To  ask  for  any  action  on 
our  part  while  the  lower  court  Is  proceeding 
within  its  Jurisdiction,  and  before  it  has 
exceeded  its  Jurisdiction,  Is  premature. 

For  the  reasons  above  stated,  the  writ  of 
supervisory  control  was  on  June  7,  1905,  de- 
nied by  this  court,  and  the  proceeding  dis- 
missed. 

Dismissed. 

BRANTLY,  O.  J.,  concurs. 

HOLLOWAY,  J.  I  concur  In  the  result 
reached,  but  for  a  reason  different  from  that 
expressed  by  the  majority  of  the  court  In  the 
foregoing  opinion.  In  State  ex  rel.  Heinze 
v.  District  Court,  above,  I  expressed  my  opin- 
ion that  prohibition  was  an  available  remedy, 
and  that  the  writ  should  Issue  In  that  pro- 
ceeding. I  am  still  of  that  opinion,  and 
therefore  think  that  the  writ  of  supervisory 
control  should  not  Issue  now. 


(tt  Hont  SSI) 
OSMERS  T.  FUREY  et  al. 
(Supreme  Court  of  Montana.    July  3,  1905.) 

1.  Lardlobd  and  Tenant— BvtcTioK  — De- 
fense TO  Action  fob  Rent. 

Eviction  by  the  landlord  is  a  complete  de- 
fense to  any  action  for  rent 

2.  Same— Actuai,   and   Oonstbuctive   Evic- 
tion—Abandonment— Justification. 

Where  defendant  entered  on  premises  he 
had  leased  to  plaintiff,  and  proceeded  to  build  an 
addition  to  the  rear  of  the  building,  taking 
away  the  steps,  and  thereby  preventing  access 
from  the  back  yard,  excavating  to  the  depth 
of  several  feet  for  the  foundation  of  the  new 
building,  and  destroying  a  chimney  used  by 
plaintiff's  lodgers  in  the  basement  of  the  build- 
mg,  and  compelling  them  to  seek  lodging  else- 
where, and  driving  away  other  lodgers  by  the 
noise  incident  to  the  work,  plaintiff  was  by 
these^  acts  actually  evicted  from  part  of  the 
premises  and  constructively  from  the  rest,  and 
was  at  liberty  to  abandon  possession,  and  thus 
be  discharged  from  any  obligation  to  pay  rent 

3.  OriNioN  Evidence— Knowledge  of  Wit- 
ness— Competency. 

Plaintiff  testified,  in  an  action  in  delivery 
to  recover  furniture  wrongfully  seized  by  her 
landlord  to  satisfy  a  claim  for  rent,  that  she 

?urchased  most  of  it  from  a  prior  lessee,  about 
4  months  before  the  seizure,  for  $1,GOO,  and 
bad  added  to  it  new  furniture  to  the  amount  of 
^)0 ;  that  she  knew  the  value  of  the  furniture. 
and  that  it  was  worth  $2,000;  that  she  had 
once  before  purchased  similar  property;  that 
none  of  it  had  deteriorated  appreciably  by  use, 
and  that  it  was  still  worth  the  purchase  price 
to  any  one  desiring  to  buy  such  property,  wheth- 
er in  the  leased  house  or  not.  Held,  that  the 
knowledge  and  experience  thus  evinced  by  heit 
was  sufficient  to  permit  het;g^||^e4{e$^(n|^|^ 
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4.  Replkvin— Measube  of  Damages  — Mar- 
ket Value. 

The  amount  plaintiff  in  claim  and  delivery 
may  recover,  in  case  a  redelivery  cannot  be 
had,  is  the  market  value  of  the  property  when 
the  taking  occurred  or  the  wrongful  detention 
began. 

5.  Same— Pboof  of— Oo8t  Price. 

In  ascertaining  the  market  value  of  per-- 
sonalty  in  claim  and  delivery  therefor,  the  cost 
price,  though  not  conclusive  evidence,  may  be 
considered  as  one  fact  tending  to  establish  it. 

6.  SAifE— Order  of  Proof— Burden  of  PpooF 
— Justification— Rebuttal. 

In  an  action  in  claim  and  delivery  for 
furniture  of  plaintiff  seized  by  defendant  under 
an  alleged  lien  for  rent,  it  was  onl^  incumbent 
on  plaintiff,  in  making  her  case  in  chief,  to  prove 
ownership  of  the  furniture,  and  the  taking  and 
detention  by  defendants  against  her  consent,  the 
burden  of  justification  being  on  (^pfendants,  and, 
after  introduction  of  tlieir  evidence,  plaintiff 
might  in  rebuttal  show  the  eviction,  and  that 
no  rent  was  due. 

7.  Same  —  Counterclaims  —  Money  Judg- 
ment— Instbuction.s. 

Under  Code  Civ.  Proc.  S  691,  providing  for 
the  interposition  of  counterclaims,  such  only 
are  allowed  as  tend  in  some  way  to  diminish  or 
defeat  plaintiffs  recovery.  Held,  In  an  action 
in  claim  and  delivery  for  furniture  of  plaintiff 
seized  by  defendant  lessor  under  an  alleged  lien 
for  rent,  wherein  defendant  set  up  a  counter- 
claim for  rent,  damages  to  the  leased  premises, 
etc.,  that  as  a  claim  for  a  money  judgment, 
whether  arisinf;  out  of  the  transaction  set  forth 
in  the  complaint  or  not,  in  no  way  tended  to 
defeat  or  diminish  plaintiff's,  right  to  recover 
possession  of  the  property,  an  instruction  to  dis- 
regard evidence  in  support  of  defendant's  coun- 
terclaim, except  so  far  as  showing  rent  due  at 
the  time  of  the  taking,  which  would  be  a  jus- 
tification therefor,  was  correct. 

8.  Same— Cause  of  Action— Subject  of  the 
Action. 

The  transaction  set  forth  in  the  complaint, 
in  an  action  in  claim  and  delivery  for  furniture 
of  plaintiff  lessee  seized  by  defendant  lessor 
under  an  alleged  lien  for  rent,  being  the  wrong- 
ful taking  of  the  property,  the  cause  of  action 
alleged  in  defendants'  counterclaim  for  water 
rent,  plumbing,  etc.,  or  damages  to  the  building, 
etc.,  did  not  arise  out  of  the  transaction,  nor 
was  it  connected  with  the  subject  of  the  action. 

9.  Motion  to  Strike  Out  Counterclaim. 

•  On  the  filing  of  an  answer  improperly  in- 
terposing a  counterclaim,  plaintiff's  motion  to 
strike  out  the  counterclaim  should  have  been 
allowed. 

10.  Same— Judgment— Damages  —  Remittal 
—Effect — New  Trial. 

In  an  action  in  claim  and  delivery  for 
property  alleged  to  have  been  wrongfully  seized 
by  defendant,  there  was  no  evidence  to  sustain 
a  finding  for  damages  for  the  taking,  and  plain- 
tiff remitted  damages  awarded  by  the  verdict, 
judgment  being  entered  in  the  alterjiative  for 
the  return  of  the  property  or  for  the  valuQ, 
thereof.  Held  that,  as  defendants  secured  all 
the  relief  to  which  they  were  entitled,  the  fact 
that  the  usual  course  in  such  cases  was  not 
pursued  was  not  sufficient  ground  for  a.  new 
trial. 

11.  Same— Separable  Issues. 

Where  an  issue  as  to  damages  is  clearly 
separable  from  the  other  issues  in  a  case,  the 
Supreme  Court,  in  order  to  correct  a  judgment 
including  them,  will  order  a  new  trial  of  such 
issue  only. 

Appeal  from  District  Court,  Silver  Bow 
County;    B.   W.   Harney,  Judge. 

Action  by  Dora  Osmers  agniust  James  B. 
Furey  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.     Affirmed. 


Action  In  claim  and  delivery  to  recover 
the  possession  of  certain  lodging  house  fur- 
niture alleged  to  have  been  wrongfully  taken 
from  the  plaintiff,  and  of  the  value,  as  aver- 
red, of  $2,000,  and  for  damages  in  the  sum  of 
$.■500,  for  that  by  the  wrongf ur  taking  the  plain- 
tiffs business  was  destroyed,  and  she  was  jjut 
to  great  cost  and  exi)en8e.  The  complaint  is 
in  the  ordinary  form.  The  defendants  Furey, 
McOuigan,  and  Hughes  filed  a  separate  an- 
swer, putting  In  Issue  all  the  material  allega- 
tions of  the  complaint.  The  answer  of  de- 
fendant Steele,  after  Joining  issue  upon  these 
allegations,  sets  up  two  separate  affirmative 
defenses.  The  first  alleges.  In  substance,  by 
way  of  justification,  that  the  plaintiff  was  on 
July  30,  1901,  the  date  of  the  alleged  wTong- 
ful  taking,  the  lessee  of  the  defendant  Steele, 
and  as  such  was  occupying  a  .  building  be- 
longing to  the  defendant,  situate  on  lot  .^  block 
13,  of  the  city  of  Butte,  with  one-half  of 
a  small  yard  in  the  rear  thereof,  and  that 
she  had  said  property  therein  in  her  posses- 
sion; that  the  term  of  the  lease  was  for  22 
months  from  January  1,  1900 ;  that  the  writ- 
ing provided  that  the  rent  should  he  due  and 
payable  in  advance  on  the  first  day  of  each 
month  In  installments  of  $150;  that  it  re- 
quired the  plaintiff,  as  additional  rent,  to  pay 
all  water,  electric  light,  and  fuel  bills,  and 
make, all  necessary  repairs  of  pipes,  wires, 
glass,  etc.,  at  her  own  expense,  and,  at  the 
time  such  repairs  were  made,  to  inform  the 
persons  employed  to  furnish  work  and  ma- 
terial for  that  purpose  that  the  lessee  only 
was  chargeable  for  the  price  of  them ;  and 
that  in  case  any  installment  of  reut  was  not 
paid  at  any  time  for  three  days  after  It 
should  fall  due,  or  if  any  of  the  covenants 
of  the  lease  were  violated,  the  lease  should 
be  forfeited,  and  the  lessor  would  be  enti- 
tled to  enter  and  take  i)ossesRion.  It  is  fur- 
ther alleged  that,  In  order  to  securp  the  pay- 
ment of  the  rent  and  the  performance  of  the 
other  conditions  of  the  lease,  there  was  a  pro- 
vision inserted  therein  giving  the  defendant  a 
lien  ui>on  all  the  furniture  described  in  the 
complaint,  with  authority  to  the  defendant, 
when  any  installment  of  rent  was  due  and 
unpaid  for  three  days,  to  seize  and  sell  it  at 
public  auction,  as  under  execution,  to  satis- 
fy defendant's  claim  for  such  rent.  It  Is  fur- 
ther alleged  that  on  July  30,  1901,  the  plain- 
tiff was  in  arrears  on  the  payment  of  the 
July  installment  of  rent,  and  also  of  the 
water  rate,  and  that  defendant  on  that  day 
cau.sed  the  property  to  be  seized  by  the  other 
defendants,  and  thereafter  to  be  sold  for  the 
payment  of  such  arrears,  and  also  for  the 
payment  of  the  Installment  of  rent  due  for 
the  month  of  August  and  payable  on  the 
first  of  that  month,  and  that  the  proceeds 
were  applied  toward  the  payment  of  the 
amounts  thus  due  the  defendant  The  third 
defense  alleges,  in  substance,  by  way  of  coun- 
terclaim, that,  though  the  rent  for  July 
was  partly  in  arrears,  the  plaintiff  attemptwl 
to  vacate  the  building  and  remove  the  furni- 
ture therefrom;    that  she  thereafter   failed 
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to  pay  any  Installment  of  rent  for  the  temato- 
Ing  portion  of  tlie  term;  tbat  the  buUdins 
bad  fallen  into  disrepair  during  plalntiiTs 
oecnpancy,  and  bad  to  be  restored  by  defend- 
ant Steele  at  a  cost  to  bim  of  $209^,  wtalcb 
tbe  plalntUt  failed  and  refused  to  pay;  tbat 
tbe  fiurnitore  was  sold  under  tbe  terms  of  tbe 
lease  by  tbe  defendants  Furey,  McOalgan,  and 
Hugbes,  tbe  sberiff  of  Silver  Bow  connty  and 
bis  deputies,  for  tbe  defendant  Steele;  and 
tbat  after  be  bad  credited  upon  tbe  amount 
of  tbe  sale  tbe  cost  of  sale,  ttie  rent  dne,  and 
tbe  amount  paid  out  by  defendant  Steele  for 
r^airs,  tbere  remained  due  him  a  balance  of 
$169.55.  For  tbis  sum  Judgment  is  demand- 
ed.  In  ber  replication  tbe  plainttff,  besides 
arerring  a  full  performance  on  ber  part  of 
all  tbe  conditions  and  covenants  of  tbe  lease 
up  to  July  SO,  1001,  denied  all  tbe  material 
allegations  of  tbe  afiSrmatlve  defense,  and 
tben  alleged  tbat  on  July  30,  1901,  while  tbe 
plaintiff  was  in  tbe  quiet  and  {)eaceable  pos- 
session of  the  premises,  tbe  defendant  Steele 
wrongfully  entered  thereon,  and  ousted  and 
ejected  ber  therefrom,  and  thereupon  wrong- 
fully, by  bis  agents,  the  other  defendants, 
seized  Uie  property  as  alleged  in  tbe  com- 
plaint A  trial  upon  tbe  issues  thus  framed 
resulted  in  a  verdict  for  tbe  plaintiff  that  she 
was  entitled  to  recover  tbe  possession  of  tbe 
property,  that  It  was  of  tbe  value  of  (1,500, 
and  tbat  she  bad  suffered  damage  to  the 
amount  of  $500  by  reason  of  tbe  wrongful 
taking.  Judgment  was  entered  that  the 
plaintiff  recover  the  possession  of  tbe  prop- 
erty, or;  in  case  return  could  not  be  bad,  tbat 
she  recover  from  tbe  defendants  the  sum  of 
$1,500,  the  plaintiff  having  remitted  tbe  dam- 
ages. The  provision  of  tbe  lease  upon  which 
the  defendants  rely  as  the  ground  of  tbeir 
Justiflcatlon  and  as  tbe  basis  of  defendant 
Steele's  counterclaim  is  as  :  follows:  "Said 
lessee  does  hereby  give  and  grant  to  tbe  said 
lessor  a  lien  upon  all  of  tbe  furniture,  fix- 
tures and  other  property  now  situate  in  said 
premises,  owned  and  held  by  her  on  the  first 
day  of  January,  lOOO,  as  described  in  Exhib- 
it 'A'  hereto  attached,  or  which  may  tber»- 
after  be  purchased,  acquired  or  held  by  ber 
and  be  placed  by  ber  in  tbe  said  premises,  for 
all  unpaid  amounts  of  rent  hereinabove  speci- 
fied, now  due,  owing  and  unpaid,  on  and  by 
virtue  of  the  terms  hereof.  And  in  the  event 
any  Installment  of  rent  shall  remain  unpaid 
for  a  period  of  three  days  or  longer  after  the 
same  should  have  been  paid,  then  the  said 
lessor  may  take  possession  of  tbe  same  and 
sell  the  same  at  public  auction ;  if  he  so  elect 
may  direct  tbe  sberiff  of  tbe  county  of  Silver 
Bow,  Montana,  to  foreclose  tbe  said  Hen  by 
posting,  in  accordance  with  tbe  law  govern- 
ing the  sale  of  personal  property  under  exe- 
cution." This  appeal  is  from  the  judgment 
and  an  order  denying  tbe  defendants  a  new 
trial 

John  J.  McIIatton  and  W.  B.  Carroll,  for 
appellants.  McBrlde  &  McBrlda  and  i.  EL 
Uonay,  for  respondeat 


BRANTLT,  O.  J.  (after  atatlng  tiie  facts;. 
1.  It  will  be  observed  that  imder  tbe  terms 
of  tbe  lease  no  lien  was  granted  to  se- 
cure tbe  payment  of  any  moneys  wh|pb  tbe 
lessor  might  be  compelled  to  advance  in 
order  to  put  tbe  property  In  repair  either 
during  or  after  tbe  expiration  of  tbe  term. 
The  lessor  was  authorized  to  re-enter  and 
forfeit  the  lease  If  tbe  plalntUT  failed  to 
pay  any  Installment  of  rent  according  to  Its 
terms,  or  to  make  or  pay  for  any  necessary 
repairs;  but  tbere  is  no  stipulation  In  tbe 
clause  quoted,  providing  for  a  lien,  tbat 
plaintiff's  furniture  should  be  seized  and 
sold  to  reimburse  tbe  lessor  for  any  outlay 
made  by  blm  In  this  regard.  Tbe  Hen  was  - 
clearly  Imijosed  by  tbe  terms  of  tbe  lease  for 
tbe  purpose  of  securing  the  monthly  Install- 
ments of  rent  only,  for  tbere  Is  no  other  stip- 
ulation as  to  tbe  matters  secured  by  it  than 
tbe  one  quoted  above.  Nor  Is  tbere  any 
agreement  recited  anywhere  in  tbe  lease  tbat 
tbe  repairs  were  to  be  considered  additional 
rent  Such  being  tbe  stipulation  of  tbe  par- 
ties, tbe  allegation  of  tbe  defendant  Steele, 
purporting  to  set  forth  in  bis  separate  an- 
swer tbe  substance  of  tbe  lease,  to  tbe  ef- 
fect tbat  It  was  stipulated  tbat  tbe  repairs 
done  or  to  be  done  by  plaintiff  at  ber  own 
expense  were  additional  rente,  finds  no  jus- 
tification under  tbe  covenants  or  agreements 
therein. 

Apart  from  tbe  Issue  as  to  damages  and 
the  phase  of  tbe  case  presented  by  the  coun- 
terclaim, which  win  be  noticed  hereafter, 
the  only  issue  Involved  was  wbether  the  tak- 
ing by  the  defendants  was  wrongful.  On 
this  issue  tbe  Jury  found  for  the  plaintiff, 
and  we  think  properly  so,  niton  tbe  evidence, 
for,  though  there  was  some  conflict  as  to 
whether  tbere  was  still  due  a  small  balance 
on  tbe  July  Installment  of  rent,  tbe  evidence 
shows  a  decided  preponderance  In  favor  of 
plaintiff's  contention  tbat  nothing  was  due 
on  tbat  or  any  other  account  The  evidence 
tends  to  show  also  that  about  July  16th  the 
defendant  Steele,  desiring  to  build  some  sort 
of  an  addition  to  the  rear  of  tbe  building,  en- 
tered upon  tbe  back  yard  without  consulting 
plaintiff,  and  began  and  continued  bis  opera- 
tions tbere  until  July  SOtb,  when  tbe  plain- 
tiff abandoned  the  place  and  sought  to  move 
out  tbe  furniture.  The  workmen  employed 
took  away  the  steps,  preventing  access  to 
the  building  from  the  yard,  and  excavated 
for  the  foundation  of  tbe  new  structure  to 
tbe  depth  of  several  feet  They  also  de- 
stroyed a  chimney  which  was  used  by  plain- 
tiffs lodgers  In  tbe  basement,  so  tbat  tbey 
were  compelled  to  seek  lodging  elsewhere. 
Other  lodgers  left  because  of  tbe  noise  in- 
cident to  tbe  work.  So  that  not  only  was 
plaintiff  Justified  In  abandoning  tbe  premises 
on  account  of  tbis  action  of  Steele,  but  the 
rent  for  July  having  been  fully  paid,  tbe  fur- 
niture could  not  be  seized  or  held  by  Steele 
to  enforce  tbe  payment  of  installments  , 
tbereafter  faUinj;  due.    Xiie  plaintiff  was  b;^^ 
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tlies«  acta  of  Steel«  actnafly  evicted  from  a 
part  of  tbe  premises,  and  constructively  from 
tbe  rest,  and  was  at  liberty  to  abandon  pos- 
session and  thus  be  discharged  from  any  ob- 
ligutlcm  to  pay  rent  for  the  remainder  of  the 
term.  Eviction  by  tbe  landlord  Is  a  complete 
defense  to  an  action  for  rent  York  v. 
Steward,  21  Mont  515,  55  Pac.  29,  43  L.  R. 
A.  125;  Kline  t.  Hanke,  14  Mont  301,  36 
Pnc.  454;  18  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
300;  1  Taylor's  Landlord  &  Tenant  (9tb  Ed.) 
377.  Tbe  reason  for  tbe  rule  is  that,  the 
tenant  having  been  deprived  of  the  beneficial 
nse  of  the  property  by  tbe  wrongful  act  of 
the  landlord,  the  consideration  for  the  agree- 
ment to  pay  rent  has  failed.  Dyett  v.  Pen- 
dleton, 8  Cow.  ^27.  This  Is  common  sense  as 
well  as  law,  for  "the  usual  words  of  demise 
import  a  covenant  for  quiet  enjoyment, 
which  signifies  that  the  tenant  shall  not  be 
evicted  by  title  paramount  and  also  that  his 
possession  shall  not  be  disturbed  by  tbe  acts 
or  wrongful  omissions  of  the  lessor."  York 
V.  Steward,  supra.  It  is  clear,  therefore, 
that  upon  the  facts  as  found  by  tbe  jury, 
the  defendants  were  guilty  of  a  trespass  in 
seizing  the  furniture,  and  that  the  verdict  as 
to  plaintlfTs  right  to  the  possession  is  fully 
supported  by  the  evidence.  These  remarks 
dispose  of  the  contention  of  appellants  that 
tbe  evidence  is  insufficient  to  sustain  the 
verdict  upon  this  issue. 

2.  Tbe  plaintiff  testified  that  most  of  the 
furniture  had  been  purchased  by  her  from  a 
prior  lessee  for  $1,600  about  14  months  l>e- 
fore  tbe  seizure,  and  that  soon  after  her  pur- 
chase she  had  added  to  it  to  the  amount  of 
$400  by  the  purchase  of  new  furniture.  She 
stated  that  she  knew  the  value  of  the  fur- 
niture, and  that  it  was  worth  $2,000.  Tbe 
testimony  was  admitted,  over  the  objection 
of  defendants  that  it  was  incompetent  in 
that  tbe  plaintiff  bad  not  shown  sufficient 
knowledge  to  give  her  opinion,  and  that  the 
purchase  price  paid  by  ber  did  not  in  any 
way  tend  to  show  the  market  value  of  it 
The  witness  stated  further  that  she  had  Iieen 
using  tbe  greater  portion  of  the  furniture  for 
about  14  months,  having  bought  it  when 
nearly  new  from  one  Eva  Altboff,  who  had 
assigned  the  lease  to  her;  that  it  was  in 
good  condition;  that  she  bad  once  before 
purchased  property  of  the  same  sort;  that 
■be  bad  ad4ed  to  it  about  $400  worth  of  otb- 
er  furniture  entirely  new;  that  none  of  it 
had  deteriorated  appreciably  by  use;  and, 
after  stating  the  price  she  paid  for  it  ($2,- 
000),  that  it  was  still  worth  that  amount  to 
any  person  who  desired  to  buy  property  of 
that  character,  whether  in  the  bouse,  a> 
when  she  purchased  it  or  not  While  tbe 
knowledge  and  experience  thus  evinced  by 
ber  was  not  extensive,  still  it  was  sufficient 
to  permit  her  to  state  her  opinion.  Holland 
V.  Huston.  20  Mont  84,  49  Pac.  390:  ISmer- 
son  V.  Bigler,  21  Mont  200.  53  Pac.  «L>1;  Por- 
ter V.  Hawkins.  27  Mont  486,  71  Pac.  664. 

In  claim  and  delivery  the  purpose  is  to  ob- 


•  tain  possession  of  the  property,  with  dam^ 
ages  for  its  detention.  Tbe  value  to  be 
found  by  tbe  jury  which  tbe  plaintiff  may  re- 
cover, in  case  a  redelivery  cannot  be  had.  Is 
the  market  value  at  the  time  the  taking  oc- 
curred or  the  wrongful  detention  began. 
Bnt  In  arriving  at  this  value  it  is  always 
proper  to  take  Into  consideration  tbe  cost 
price  as  one  fact  tending  to  establish  It  An- 
gell  ▼.  Hopkins,  79  Cal.  181,-21  Pac.  729; 
Lnse  v.  Jones,  89  N.  J.  Law,  70S;  Jones  ▼. 
Morgan,  90  N.  Y.  4,  43  Am.  Rep.  131;  Boggan 
T.  Home,  97  N.  C.  2C8,  2  S.  E.  224;  Roberts 
T.  Dunn,  71  III.  46;  Small  T.  Pool,  30  N.  C. 
47;  McPeters  t.  Ray,  85  N.  C.  462.  This  ev- 
idence was  admissible  upon  tbe  same  prin- 
ciple as  was  evidence  of  tbe  price  which  tbe 
property  brought  at  the  sale  made  by  tbe 
sheriff.  Neither  was  concloslre,  but  both 
were  proper  to  be  considered  by  the  Jury. 
Testimony  of  other  witnesses  as  to  the  value 
was  objected  to  upon  similar  grounds,  but 
for  the  reasons  already  stated,  we  think  the 
court  committed  no  error  in  admitting  it 

3.  It  was  only  Incumbent  upon  tbe  plain-' 
tiff,  in  making  her  case  in  chief,  to  show  her 
ownership  of  the  furniture,  and  the  taking 
and  detention  by  defendants  against  her  con- 
sent The  burden  of  justification  was  upon 
the  defendants.  When  they  had  Introduced 
their  evidence,  the  plaintiff  bad  a  right  to 
rebut  their  case  by  showing  tbe  eviction, 
and  that  nothing  was  due  on  account  of  rent 
Plaintiff's  counsel,  however,  introduced,  as 
a  part  of  their  case  in  chief,  tbe  lease,  and 
the  evidence  tending  to  show  tbe  eviction. 
The  defendants  objected  to  this  evidence,  on 
the  ground  that  it  was  not  relevant  to  any 
Issue  In  the  case.  There  is  no  merit  in  this 
objection.  As  already  stated,  the  eviction 
by  her  landlord  justified  her  abandonment 
of  the  leased  premises,  and  discharged  her 
from  any  obligation  to  pay  any  other  Install- 
ment of  rent  While  tbe  proper  order  of 
proof  was  not  pursued,  still  the  evidence  was 
relevant  to  the  Issues.  Besides,  the  ques- 
tions bringing  out  a  portion  of  this  evidence 
were  put  to  the  witness  on  redirect  examina- 
tion to  give  ber  an  opportunity  to  explain 
statements  brought  out  on  cross-etamlnation 
by  counsel  for  defendants,  to  tbe  effect  that 
when  the  seizure  was  made  by  defendants 
she  was  engaged  in  moving  the  furniture 
from  the  house.  The  witness  clearly  bad  a 
right  to  explain. 

4.  Touching  the.  counterclaim  of  the  de- 
fendant Steele,  tbe  court  at  the  request  of 
plaintiff,  instructed  tbe  jury  as  follows: 
"Claims  of  water  rent  plumbing,  electric 
light  bills,  or  damages  of  any  nature  to  tbe 
building,  or  alleged  breaches  of  any  terms  of 
the  lease  under  which  plaintiff  held  posses- 
sion of  defendant's  premises,  cannot  In  any 
wise  be  treated  as  proper  matters  of  coun- 
terclaim, or  treated  as  any  defense  to  plain- 
tiff's cause  of  action,  except  however,  tbe 
nonpajrment  of  rent  which  would  constitute 
a  defense  or  Justify  defendant's  taklnc  ot 
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said  fnmltnre;  and  yon  are  Instructed  to  dis- 
regard all  testimony  wltb  reference  to  alleg- 
ed breaches  bt  the  contract,  other  thtm  the 
nonpayment  of  rent"  In  this  instruction 
the  jury  were  told  In  substance  to  disregard 
evidence  tending  to  support  the  oonnterdalm 
of  defendant  Steele,  except  in  so  far  as  it 
tended  to  show  any  rent  due  under  the  terms 
of  the  lease,  and,  if  it  were  shown  that  rent 
was  due  at  the  time  the  defendants  took- the 
property,  this  would  be  a  Justification  of  the 
taldng.  Defendants  complain  that  this  was 
error.  The  Issue  Involred  is  the  ri^bt  of 
plalntlS  to  recover  the  possession  of  the 
property,  or  its  value.  The  defendants  could 
not  therefore  be  allowed  to  set  up  a  counter- 
claim for  a  money  judgment  and  thus  defeat 
the  right  of  plaintiff  to  recover  such  posses- 
sion. The  nature  of  the  action  does  not  per- 
mit the  interposition  of  such  a  defense.  Un- 
der section  6»1  of  the  Code  of  Qvll  Pro- 
cedure, providing  for  the  Interposition  of 
counterclaims  as  a  defense,  such  counter- 
claims only  are  allowed  as  tend  In  some 
way  to  diminish  or  defeat  the  plaintiff's  re- 
covery. A  claim  for  a  money  judgment 
whether  arising  out  of  the  transaction  set 
forth  In  the  complaint  or  not  tends  in  no 
way  to  defeat  or  diminish  the  plaintiff's 
right  of  recovery  of  the  possession  of  the 
property  wrongfully  taken  from  her.  If  In 
a  given  case  the  counterclaim  be  established, 
.  and  the  plaintiff  nevertheless  be  found  to  be 
entitled  to  recover  the  property,  the  result 
would  be  two  Independent  judgments,  the 
one  in  no  way  tending  to  modify  or  Interfere 
with  the  other.  If  the  defendant  should 
succeed  in  establishing  bis  right  of  pos- 
session to  the  property,  as  well  as  bis  coun- 
claim,  be  would  have  two  independent  judg- 
ments. The  statute  does  not  contemplate 
such  a  result  Pomeroy's  Code  Remedies,  { 
643.  Besides,  the  cause  of  action  alleged 
in  tbe  coonterclaim  did  not  arise  out  of  the 
transaction  set  forth  in  tbe  complaint  as 
the  foundation  of  plaintiff's  claim,  nor  is  It 
connected  wltb  tbe  subject  of  tbe  action. 
The  transaction  set  forth  is  the  wrongful 
taking  of  the  property.  While  rent  due  for 
the  use  of  the  premises  would  bave  been  a 
complete  justification,  the  fact  that  it  was 
due  did  not  arise  out  of  the  wrongful  seiz- 
ure, nor  was  it  in  any  way  connected  with 
it  It  was  the  result  of  a  breach  of  tbe 
lease,  as  were  all  the  other  items  alleged  as 
elements  for  defendant's  claim.  In  Collier 
V.  Brvln,  8  Mont  142,  it  was  said  by  this 
court:  "Tbe  words  in  our  statute,  'subject  of 
tbe  action,'  should  be  construed,  not  as  re- 
lating to  tbe  thing  itself  about  which  the 
controversy  has  arisen,  but  as  referring  rath- 
er to  tbe  origin  and  ground  of  the  plaintiff's 
right  to  recover  or  obtain  the  relief  asked." 
See,  also,  Potter  v.  Lobse,  31  Mont  — ,  77 
Pac.  419,  and  cases  cited. 

Upon  tbe  filing  of  tbe  answer,  tbe  plaintiff 
moved  to  have  the  counterclaim  stricken  out. 
Tbe  motion   should  bave   been   sustained. 


The  Instruction  excluded  from  the  Jury  the 
consideration  of  all  questions  arising  in  con- 
nection with  It  and  was  therefore  correct 
Whether  the  evidence  was  or  was  not  suffi- 
cient to  sustain  the  counterclaim  is  wholly 
immaterial. 

Complaint  is  made  of  other  instructions; 
but  taking  them  all  together,  we  think  they 
fairly  state  tbe  law  applicable  to  the  case, 
and  that  the  defendants  have  no  Just  cause 
to  complain  of  any  of  them. 

6.  Tbe  verdict  of  the  jury  fixed  the  value 
of  tbe  furniture  at  $1,500,  and  awarded  the 
plaintiff  damages  to  the  amount  of  $500  on 
account  of  the  taking.  Upon  entry  of  judg- 
ment the  plaintiff  remitted  the  damages,  the 
judgment  entered  being  in  the  alternative, 
for  the  possession  of  tbe  property,  or  for 
$1,500  In  case  return  could  not  be  bad.  The 
defendants  Insist  upon  a  reversal  of  the  judg- 
ment and  order  because  the  judgment  Is  not 
In  strict  accordance  with  the  verdict  The 
evidence  clearly  does  not  sustain  any  flndtng 
for  damages.  If  tbe  judgment  had  Included 
tbe  amount  so  awarded,  the  district  court 
would  doubtless  have  given  tbe  plaintiff  the 
option  to  remit  the  erroneous  allowance  or 
submit  to  a  new  trial,  for  the  defendants' 
would  then  have  been  entitled  to  it;  but  in- 
asmuch as  the  same  end  was  accomplished 
by  the  voluntary  act  of  tbe  plaintiff,  and 
as  the  defendants  secured  all  of  the  relief 
which  they  would  bave  been  entitled  to  on 
tbe  motion,  we  do  not  think  that  tbe  fact 
that  tbe  usual  course  in  snob  cases  was  not 
pursued  is  a  sufficient  ground  upon  which 
to  order  a  new  trial.  In  any  event,  the  issue 
as  to  damages  being  clearly  separable  from 
the  other  issues  In  the  case,  this  court  in 
order  to  correct  a  judgment  including  them, 
would  not  have  ordered  a  new  trial  of  the 
whole  case,  but  of  this  issue  only.  Collier  v. 
Fltzpatrick,  19  Mont  562,  48  Pac.  U03;  Chi- 
cago Title  &  Trust  Co.  v.  O'Marr,  25  Mont 
242,  64  Pac.  506. 

Many  other  errors  are  assigned  in  the 
brief  of  appellants,  but  we  do  not  think  they 
are  of  sufficient  Importance  to  require  special 
notice.  Tbe  Judgment  and  order  are  af- 
firmed. 

Affirmed. 

MILBURN  and  HOLLOW  AY,  JJ,,  concur. 


(SO  Hont  203) 
STATE  ex  rel.  DONOVAN,  Atty.  Gen.,  v. 
BARRET,  State  Treasurer. 
(Supreme  Court  of  Montana.     April  6,  1904.) 

1.  Mandamds— Rights  of  Relatob. 

The  Attorney  General,  seeking  to  enforce 
by  mandamus  the  payment  of  liis  stenograplier's 
salary,  cannot  occupy  any  stronger  position 
than  the  stenographer  would  occupy,  nor  en- 
force any  rights  which  tbe  stenographer  could 
not  enforce. 

2.  Same— DiscBETiON  or  Court. 

Mandamus    is    a   discretionary    writ,    and 
will  be  allowed  only  in  furtherance  of  Jy^tSiC 
upon  a  proper  case  presented.  o 
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3.  Ofkicejis -Salaries— Exhaustion  of  Ap- 
pbopriation. 

Const,  art.  5,  f  34,  prohibits  the  payment 
of  money  out  of  the  state  treasury  otherwise 
than  as  appropriated  by  law.  The  Legislature 
appropriated  $(300  a  year  for  the  years  1903, 
1904,  to  pay  the  salary  of  the  Attorney  Gener- 
al's stenographer.  The  Auditor,  acting  under 
the  Attorney  General's  advice,  issued  warrants 
to  pay  the  stenographer  $100  a  month  until  the 
appropriation  of  $1,200  was  exhausted.  There- 
upon the  Attorney  General,  acting  with  other 
members  of  the  board  of  examiners,  attempted 
to  divert  money  appropriated  for  a  different  pur- 
pose to  the  fund  for  the  payment  of  the  ste- 
nographer. Held,  that  the  Attorney  General 
could  not,  by  mandamus,  compel  the  State 
Treasurer  to  pay  a  warrant  issued  by  the  Au- 
ditor for  stenographer's  services  after  the  ex- 
haustion of  the  appropriation  made  by  the 
Legislature. 

Original  application  for  a  writ  of  manda- 
mus by  tbe  state,  on  the  relation  of  James 
Donovan,  Attorney  General,  against  A.  H. 
Barret,  State  Treasurer.  Alternative  writ 
quashed,  and  proceeding  dismissed. 

James  Donovan,  Atty.  Gen.,  in  pro.  per. 
B.  O.  Day,  for  respondent. 


MILBURN,  J.  The  relator  prays  In  this 
proceeding  for  a  writ  of  mandate  ordering 
the  State  Treasurer  to  pay  a  certain  warrant 
issued  by  tbe  State  Auditor  to  One  James  B. 
Toughill  for  services  performed  in  the  office 
of  the  Attorney  General  as  stenographer  be- 
tween the  1st  day  of  January  and  tbe  1st  day 
of  February,  1904,  or,  if  tbe  said  warrant 
may  not  be  paid  for  want  of  funds,  to  regis- 
ter the  same  according  to  law.  An  alterna- 
tive writ  was  issued,  and  answer  made. 

At  the  eighth  session  of  tbe  legislative  as- 
sembly there  was  appropriated  for  tbe  pur- 
pose of  paying  tbe  salary  of  stenographer 
for  the  Attorney  General  for  the  fiscal  year 
ending  November  30,  1903,  the  sum  of  $000, 
and  a  like  sum  for  tbe  same  puriiose  for  the 
fiscal  year  ending  November  30,  1904.  The 
State  Auditor,  acting  by  and  under  the  ad- 
vice of  the  Attorney  General,  who  is  the  re- 
lator herein,  issued  warrants  to  pay  tbe  ste- 
nographer in  tbe  office  of  tbe  Attorney  Gen- 
eral during  the  fiscal  year  1903  at  the  rate 
of  $100  per  month,  excepting  the  mouths  of 
December,  1902,  and  January,  1003,  during 
which  months  $50  per  month  only  was  paid ; 
all  of  this  money  being  paid  to  Toughill,  eA 
ceptlug  $.")0  for  tbe  month  of  December,  1902, 
of  said  fiscal  year.  Acting  upon  the  same 
advice,  warrants  were  drawn  by  the  Auditor 
in  payment  for  such  services  for  tbe  month 
of  December  and  for  tbe  month  of  January 
of  the  fiscal  year  1904  at  the  rate  of  $100 
per  mouth.  The  total  amounts  of  said  war- 
rants as  drawn  thus  api)ears  for  the  two 
fiscal  years  to  be  $1,300,  whereas  $1,200  only 
was  appropriated.  It  appears  from  tbe  rec- 
ord and  tbe  evidence  in  tbis  matter  that  $500 
appropriated  by  the  Legislature  for  entirely 
different  purposes,  to  wit,  $450  on  account 
of  salary  of  the  second  assistant  attorney 
general  and  $50  imexpeuded  balance  of  mon- 


eys appropriated  for  office  expenses  of  tbe 
Attorney  General,  was  by  the  board  of  ex- 
aminers on  January  30,  1904,  attempted  to  be 
transferred  to  tbe  fund  for  the  payment  of 
the  stenographer  in  tbe  office  of  tbe  Attorney 
General, /whereas  the  Legislature  had  appro- 
priated only  $G00  for  each  of  the  fiscal  years 
■1903  and  1904  for  the  payment  of  services  of 
the  stenographer.  It  was  thus  attempted  to 
obtain  and  provide  a  sum  of  $1,700  therefor. 
The  contention  of  the  relator  Is  that  there 
is  $500  still  remaining  in  the  hands  of  the 
treasurer  of  said  appropriation  of  $600  per 
annum  for  the  two  fiscal  years,  bis  conten- 
tion being  that  of  the  $1,300  for  which  war- 
rants have  already  been  drawn,  part  there- 
of, to  wit,  $500,  came  from  funds  thus  at- 
tempted to  be  taken  from  entirely  different 
funds.  The  contention  of  the  Treasurer  is 
that  the  appropriation  for  the  services  of  the 
stenographer  has  been  exhausted  under  war- 
rants drawn  by  the  Auditor  for  $100  per 
month,  who  acted  under  tbe  advice  of  tbe 
Attorney  General,  who,  as  above  stated.  Is  the 
relator  herein. 

Without  discussing  the  point  that  the  At- 
torney General  is  not  a  proper  party  to  insti- 
tute these  proceedings,  it  is  sufficient  to  say 
that  he  cannot  occupy  a  stronger  position 
than  the  stenographer  himself  could  in  the 
matter.  -The  latter  is,  and  always  has  been, 
supposed  to  know  the  statute  which  was 
passed  making  said  appropriation  for  the  serv- 
ices which  he  rendered.  He  knew,  as  did 
the  Attorney  General  know,  that  the  appro- 
priation was  $600  for  each  of  the  fiscal  years 
named.  He  knows  that  in  tbe  payment  of 
bis  services  the  full  amoimt  of  tbe  appro- 
priations for  both  fiscal  years  has  been  ex- 
hausted. He  certainly  could  not  be  beard  in 
a  proceeding  instituted  by  him  for  a  man- 
date to  compel  the  Treasurer  to  pay  him 
more  than  the  appropriation ;  and  as  cer- 
tainly the  Attorney  General  may  not  be  so 
heard,  if  it  may  be  conceded  that  he  may  be 
beard  at  all.  As  very  proi)erly  said  in  Hale 
V.  Risley,  69  Mich.  596,  37  N.  W.  570.  manda- 
mus is  a  discretionary  writ,  and  will  be'  al- 
lowed only  in  furtlierance  of  justice  upon  a 
proper  case  preseuted.  It  will  not  be  allowed 
where  the  relator  has  instigated,  authorized, 
approved  of,  or  brought  about  the  very  state 
of  things  which  prevents  any  further  pay- 
ment to  the  stenographer ;  and  it  would  not 
be  justice  to  the  state  or  to  the  Treasurer  to 
permit  more  money  to  be  drawn  from  the 
treasury  than  was  appropriated  by  the  Leg- 
islature for  the  purpose  intended.  Merrill  on 
Mandamits,  5  C8;  People  ex  rel.  Wood  v. 
Board  of  Assessors,  137  N.  T.  201,  33  N.  E. 
145.  The  relator's  case  Is  not  aided  or 
strengthened  by  the  fact  that  he,  acting  with 
the  other  members  of  tbe  State  Board  of  Ex- 
aminers, imdertook  to  add  to  tbe  appropria- 
tion made  by  tbe  I/egislature  for  said  services 
tbe  sums  of  $450  and  $50  as  above  stated. 
Having  erroneously  advised  the  overdraft  for 
the  fiscal  year  im^th^uji^ot^^^^^^f 
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rected  by  pleading  the  further  error  of  hav- 
ing attempted  to  use  funds,  to  wit.  1450  and 
$50.  which  the  Legislature  appropriated  for 
entirely  different  purposes.  Money  can  be 
paid  out  of  the  treasury  only  upon  appropria- 
tions made  by  law.  Article  5,  $  34,  Const. 
The  alternative  writ  Is  quashed,  and  the  pro- 
ceeding dismissed. 
Dismissed. 

BRANTLY.  C.  J.  I  conctir  In  the  result 
I  do  not  think  that  the  Attorney  General  is 
the  party  beneflcially  interested  In  the  sense 
that  the  writ  may  Issue  at  his  Instance. 
Touching  Toughlll's  relation  to  the  disposi- 
tion of  the  appropriation  for  1904,  were  he 
the  relator,  I  express  no  opinion. 

(32  Mont.  St5) 

STATE    ex    rel.    JENKINS    v.    DISTRICT 

COURT   OP   SECOND   JUDICIAL   DIST. 

OF  SILVER  BOW  COUNTY  et  al. 
(Supreme  Court  of  Montana.    July  3,  1905.) 

1.  CuANGE  OF  Vente— Notice. 

Code  Civ.  Proc.  f  015,  as  amended  by  Acts 
8th  Leg.  Assem.,  2d  Ex.  Sess.  1903,  p.  9,  pro- 
vides that  a  court  or  judge  must  "on  motion" 
change  the  place  of  trial  for  disqualification  of 
the  judge;  and  section  180,  as  amended,  de- 
clares that  a  district  judge  may  be  disqualified 
by  the  filing  of  an  affidavit  provided  for,  where- 
upon his  authority  ceuses.  except  to  arrange  his 
calendar,  invite  in  another  judge,  or  change  the 
place  of  trial  in  case  the  judge  invited  fails 
to  come  within  30  days.  Hrlil,  that  notice  of 
an  application  for  a  change  of  venue  was  not 
required  to  be  gi\'en  to  defendants  who  had  an- 
eyfered. 

(Ed.  Note. — For  cases  in  ]>oint,  see  vol.  48, 
Cent.  Dig.  Venue,  Jf  104,  lOu.] 

2.  Same— Vacation— Jurisdiction. 

Under  Code  Civ.  Proc.  $  180.  as  amended 
by  Acts  8th  Leg.  Assem.,  2d  Ex.  Sess.  1903,  p. 
9,  providing  that  on  the  disqualification  of  a 
district  judge  by  the  filing  of  an  affidavit  pro- 
vided for  his  authority  ceases  except  to  ar- 
range his  calendar,  invite  in  another  judge, 
and  change  the  venue  if  the  judge  invited  fails 
to  come  witliin  30  days,  where  a  judge,  on  being 
disqualified,  changed  the  venue  to  another  coun- 
ty, a  judge  of  a  different  department  of  the 
same  court  had  no  jurisdiction  to  hear  a  motion 
to  annul  such  order  changing  the  place  of  trial. 

Writ  of  review  by  the  state,  on  the  rela- 
tion of  W.  B.  Jenkins,  against  the  district 
court  of  the  Second  Judicial  District  and 
Hon.  John  B.  McClernan,  Judge,  to  set  aside 
an  order  changing  the  place  of  trial.  Order 
annulled. 

Maury  &  Hogevoll,  for  relator.  Peter 
Breen  and  Jeremiah  J.  I^ynch,  for  respond- 
ents. 

MILBURN,  J.  This  cause  comes  before 
us  upon  the  application  of  the  relator  for  a 
writ  of  review.  The  petitioner  Is  the  plaintiff 
in  a  certain  suit  Instituted  In  the  district 
court  of  the  Second  Judicial  District,  where- 
in John  J.  Quiun  and  others  are  the  defend- 
ants. Two  of  the  defendants,  after  demur- 
ring to  the  complaint,  answered,  the  answer 
being  filed  on  the  1st  day  of  December,  1904. 
Some  time  in  January,  1905,  an  affidavit  dat- 


ed on  the  4th  day  thereof,  disqualifying  the 
Hon.  Michael  Donlan,  Judge  of  department 
2  -of  the  court,  on  the  ground  of  bias  and 
prejudice,  under  section  180  of  the  Code  of 
Civil  Procedure,  as  amended  at  the  second 
extraordinary  session  of  the  Eighth  Legisla- 
tive Assembly  (Laws  2d  Ex.  Sess.  1903,  p. 
9),  was  filed;  and  on  the  7th  day  of  Januaty, 
Judge  Donlan,  "having  decided  not  to  call  In 
another  Judge,"  made  and  entered  an  order 
that  the  said  cause  be  transferred  to  the  dis- 
trict court  in  and  for  the  county  of  Beaver- 
head. Thereafter  the  attorneys  for  the  de- 
fendants, after  notice,  moved  the  court  to 
annul  and  set  aside  the  order  which  changed 
the  place  of  trial,  giving  as  the  grounds  of 
the  motion  (1)  that  no  motion  was  made  and 
tiled  by  the  plaintiff  or  defendants  to  change 
the  place  of  trial  in  said  action;  (2)  that  the 
affidavit  of  disqualification  was  insufficient; 
and  (3)  that  the  plaintiff  did  not  give  the 
defendants'  attorneys  notice  of  his  Intention 
to  ask  for  a  change  of  venue  in  the  said  ac- 
tion. On  the  18th  day  of  January,  the  court, 
Hon.  John  B.  McClernan  presiding,  after 
bearing  said  motion,  ordered  that  the  former 
order  of  the  court,  made  by  Judge  Donlan', 
changing  the  place  of  trial  to  Beaverhead 
county,  be  vacated,  and  the  same  was  then 
and  there  done.  The  record  In  the  case,  hav- 
ing been  certified  to  this  court  as  by  us  di- 
rected, is  new  before  lis.  It  shows  that  the 
order  changing  the  place  of  trial  was  made 
on  "motion  of  counsel  for  plaintiff."  Section 
615  of  the  Code  of  Civil  Procedure,  as 
amended  at  the  extraordinary  session  above 
referred  to  (page  8),  provides,  among  other 
things,  that  the  court  or  Judge  must  on  mo- 
tion change  the  place  of  trial  for  certain  rea- 
sons; among  them  appearing,  in  subdivision 
4  (page  9),  disqualification  of  the  Judge.  The 
filing  of  the  affidavit  provided  for  in  section 
180,  as  amended,  disqualifies  the  Judge  men- 
tioned in  the  affidavit.  Under  section  180, 
as  amended,  "a  district  Judge  may  be  dis- 
qualified by  the  filing  of  an  affidavit  provided 
for  in  subdivision  4  thereof.  His  authority 
with  reference  to  the  particular  matter  then 
ceases,  except  that  he  may  arrange  his  cal- 
endar. Invite  in  another  Judge  to  try  the 
cause  for  him,  or,  if  he  invites  another  Judge, 
who  falls  to  come  within  thirty  days  after 
a  motion  for  a  change  of  venue  is  made,  he 
still  retains  authority  to  change  the  place  of 
trial.  •  •  ♦  No  hearing  is  to  be  had  up- 
on the  matter.  The  filing  of  the  affidavit  it- 
self works  the  disqualification,  and  no  pur- 
pose whatever  could  be  served  by  giving  no- 
tice. When  the  reason  for  the  rule  ceases, 
so  does  the  rule  itself."  State  ex  rel.  Ana- 
conda Copper  M.  Co.  v.  Clancy,  Judge,  et  al., 
30  Mont.  529.  77  Pac.  312.  We  therefore  see 
that  there  is  no  reason  why  any  notice  should 
be  given  to  the  defendants  of  the  making 
and  filing  of  this  affidavit  and  that  the  dis- 
trict Judge  is  disqualified  upon  the  filing  of 
the  affidavit,  and  cannot  do  anything  further 
in  the  premises  except  a^ft^gy^^)ita^,^vj[^ 
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It  does  not  appear  tbat  Judge  McOIernan 
was  called  In  to  department  2,  where,  pre- 
sumably,  nnder  the  rules  of  court  adopted  tin- 
der the  law  for  the  disposition  of  business, 
this  case  belonged.  The  motion  to  vacate 
was  referred  to  Ulm  in  tals  own  department 
by  Jndge  Donlan.  The  affidavit  which  we 
bave  In  the  record  contains  the  allegations 
necessary  under  the  statute,  and  nothing 
more  could  be  done  except  to  change  the 
place  of  trial.  We  are  Inclined  to  the  belief 
that  Jndge  McGIernan  could  have  been  call- 
ed In,  In  the  discretion  of  Judge  Donlan,  to 
try  the  case,  as  well  as  and  as  properly  as 
If  he  bad  been  a  Judge  of  some  other  county; 
but  be  was  not  so  called  to  try  tbe  case,  and 
there  was  not  any  order  made  transferring 
the  cause  to  tbe  department  over  which 
Judge  MeCIernan  presides.  We  are  not  at 
this  time  passing  upon  tbe  question  whether 
or  not  such  an  order  might  have  been  made 
lawfully  under  the  "fair  trial  bill."  The  rec- 
ord shows  that  tbe  motion  required  by  sec- 
tion 615,  as  amended,  for  change  of  place  of 
trial,  was  made.  Therefore  tbe  contention 
that  no  motion  was  made  by  platntift  tor 
such  change  cannot  be  sustained. 

Defendants  also  complain,  as  above  stated, 
that  there  was  not  any  notice  of  the  motion 
for  tbe  change  given  to  them.  The  law  does 
not  require  any  notice  of  such  a  motion. 
Our  statute  (secUon  1834  of  the  Code  of  Civil 
Procedure)  provides:  "After  appearance,  a 
defendant  or  his  attorney  Is  entitled  to  no- 
tice of  all  subsequent  proceedings  of  which 
notice  is  required  to  be  given."  This,  of 
course,  should  go  without  saying,  for  It 
amounts  to  saying  tbat  a  man  ought  to  bave 
what  be  Is  entitled  to,  and  tbat  a  thing  must 
be  done  which  must  be  done.  Section  1822 
of  tbe  same  Code  states  that,  "when  a  writ- 
ten notice  Of  a  motion  Is  necessary.  It  must 
be  given  five  days  before  the  appointed  time 
for  the  hearing,  if  both  parties  reside  in  tbe 
county  where  the  court  Is  held,  otherwise,  ten 
days."  But,  reading  section  616,  we  do  not 
find  that  any  notice  for  change  of  place  of 
tbe  trial  is  required  to  be  given  at  all,  and 
we  cannot  find  any  provision  In.  our  Code  re- 
quiring notice  of  such  motion  to  be  given. 
The  judge  must  change  the  place  of  trial 
upon  the  filing  of  the  affidavit  of  disquallfl- 
cation,  unless  he,  in  his  discretion,  shall  call 
in  another  judge,  and  even  then  if  such  Judge 
do  not  appear  within  30  days. 

Under  the  facts  above  stated,  it  seems  to 
us  that  Judge  McCleman  was  acting  entire- 
ly beyond  his  jurisdiction  in  vacating  tbe  or- 
der changing  the  place  of  trial,  just  as  much 
as  Judge  Donlan  would  have  been  doing  If 
he  bad  vacated  the  order,  and  therefore  bis 
action  In  making  such  order  should  be,  and 
is  hereby,  annulled  and  set  aside. 

Order  annulled. 

HOLLOWAY,  J.,  concurs,  BRANTLT,  O. 
J.,  having  been  absent  when  this  matter  was 
•ubmitted,  does  not  take  port  herein. 


(rr  Or.  198) 
OREGON  B.  &  NAT.  CO.  v.  UMATILIiA 
COUNTY  et  aL* 

(Supreme  Court  of  Oregon.    July  8,  190S.> 

1.  Taxks  —  Lkvy  —  REQuisms  —  Esrnti.'n 

— COUBT  JOUBNAI/— EnTBT. 

B.  &  C.  Comp.  {  3084,  requires  tbe  county 
court  or  the  board  of  commissioners  of  each 
county,  at  its  January  term,  to  estimate  tbe 
amount  of  money  to  be  raised  for  county  par- 
poses  in  proportion  to  such  amount  with  tbs 
amount  of  state  and  school  taxes  required  by 
law  to  be  raised  in  tbe  county  according  to  the 
valuation  of  tbe  taxable  property  therein,  and 
that  such  determination  shall  be  entered  at  larfs 
in  its  records.  Section  3085  requires  such  board 
of  commissioners  to  levy  a  tax  on  all  taxable 
property  In  tbe  county  suflScient  to  defray  coun- 
ty expenses.  Held,  that  tbe  county  court's  juris- 
diction to  levy  a  tax  was  derived  from  section 
3085,  and  hence  tbe  validity  of  a  levy  so  mads 
could  not  depend  on  the  entry  of  the  estimate 
under  the  former  section  in  the  court's  joumaL 

2.  Same  —  Obder— Jodbnai.  Entbt  —  Sioha- 

TUBB. 

Where  tbe  journal  entry  of  an  order  levy- 
ing a  tax  was  signed  by  the  county  commis- 
sioners before  any  attempt  was  made  by  the 
county  to  enforce  the  tax,  the  fact  that  it  was 
not  so  signed  at  the  time  a  taxpayer  institut- 
ed a  writ  of  review  to  set  aside  tbe  assessment 
was  not  ground  for  annulling  the  same. 
8.  Same— Writ  of  Review. 

Statutory  writ  of  review  Is  substantially 
the  same  as  the  common-law  writ  of  certiora- 
ri, and  will  lie  when  an  inferior  court  or  tri- 
bnnai  has  exceeded  its  jurisdiction,  or  exercised 
its  judicial  functions  Illegally  or  contrary  to 
the  course  of  procedure  applicable  to  tbe  mat- 
ters befor«  it. 

4.  Same— Tax  Roli/— CBRrmcATroN. 

Under  B.  &  C.  Comp.  |  3007,  providing 
tbat  the  assessor  shall  procure  from  the  clerk  a 
blank  assessment  roll,  and  forthwith  proceed  to 
assess  all  the  taxable  property  within  its  coun- 
ty, and  return  such  roll  to  the  clerk  on  or  be- 
fore a  certain  time,  with  a  full  and  complete 
assessment  of  such  taxable  property  entered 
therein,  an  assessment  roll  becomes  a  public 
document  when  returned,  though  not  formally 
certified  or  identified  by  tbe  assessor. 

5.  Same  —  Assessment  Roll  —  Taxpatks— 
Designation. 

■  Where  plaintiff  was  commonly  known  by 
tbe  initials  *'0.  R.  &  N.  Co.,"  an  assessment  in 
which  it  was  described  by  such  initials  con- 
tained a  sufficient  entry  of  the  name  of  the  tax- 
payer. 

6.  Same. 

Where  a  taxpayer  Is  assessed  for  several 
separate  pieces  of  property,  it  is  not  necessary 
that  its  name  should  be  entered  In  the  roll  op- 
posite each  description,  but  it  is  enough  that  it 
is  entered  at  tbe  top  of  the  page  or  at  the  com- 
mencement of  the  assessment,  followed  by  the 
list  of  the  property  under  the  proper  heads,  no 
other  name  intervening. 

7.  Same— Division  of  Pbopebtt— Roao  and 
School  Disteicts  —  Incobfobated  Citibs 
AND  Towns. 

Where  a  railroad  company  owned  property 
subject  to  assessment  in  several  road  and  school 
districts  and  unincorporated  cities  and  towns, 
it  was  proper  for  the  assessor  to  divide  op  such 
property  and  assess  it  with  reference  to  such 
several  districts,  etc 

8.  Same— Descbiption— Review. 
Property  of  a  railroad  company  was  a»> 
9d  for  taxation  and  described  by  abbrevia- 
tions, such  as  "Res.  Add.  Pend.,  City  of  Pftt- 
dleton,"  and  certain  miles  of  "R.  R.  Bed,"  the 
"or  R.  of  W.,"  or  a  one  or  two  wire  system  of 
telegraph.     Tbs   railroad   appeared  before  the 
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hoard  of  eqaalization  and  objected  to  the  tax, 
bat  not  on  tbe  ground  of  imperfect  description. 
neld,  that  such  deHcription  was  not  void  on  its 
face,  and  was  therefore  not  ground  for  vacation 
of  the  assessment  on  a  writ  of  review. 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty;  W.  B.  Ellis,  Judge. 

Writ  of  review  by  the  Oregon  Railroad  & 
Navigation  Company  against  Umatilla  coun- 
ty and  others  to  review  an  assessment  of 
taxes.  From  a  judgment  in  favor  of  plain- 
tur  for  part  only  of  the  relief  demanded,  it 
appeals.    Alilrmed. 

This  is  a  proceeding  by  writ  of  review,  to 
annul  and  declare  void  an  order  of  the  county 
court  of  the  defendant  county,  levying  a  tax 
upon  the  property  of  the  plaintiff,  as  shown 
by  the  assessment  roll  for  the  year  1903. 
The  petition  for  the  writ  contains  many  aver- 
ments which  are  denied  by  the  answer  or  re- 
turn, but  as  questions  of  fact  cannot  be  tried 
in  this  proceeding,  they  will  not  be  further 
noticed.  B'rom  the  return  to  the  writ  It  ap- 
pears that  each  page  of  tbe  assessment  roll 
for  1903  was  divided  horizontally  into  29 
lines,  and  perpendicularly  Into  34  columns. 
At  the  top  of  the  perpendicular  columns  were 
•printed  the  words:  "Name  of  Taxpayer"; 
"Description  of  Land";  "Section";  "Town- 
ship"; "Range";  "Name  of  Recorded  Town 
or  City";  "No.  of  Miles  R.  R.  Bed,  Tel'p,  Tfel'g, 
Etc.  Lines";  "School  Districts";  "Road  Dis- 
tricts"; "Name  of  Incorporated  City  or 
Town";  and  the  like.  In  making  up  the  roll, 
tbe  assessor  subdivided,  described,  and  val- 
ued the  propjBrty  of  each  taxpayer  with  refer- 
ence to  its  location  in  tbe  several  school  and 
road  districts  and  Incorporated  towns  and 
cities  of  the  county,  and  therefore  the  as- 
sessment of  the  plaintiff  covered  nine  or  ten 
pages  of  the  roll.  At  the  upper  left-hand 
corner  of  each  page  of  such  assessment,  in 
the  column  beaded  "Name  of  Taxpayer,"  are 
written  tlie  letters  and  word  "O.  R.  &  N.  Co., 
The,"  and  at  the  bottom  of  the  page  the 
abbreviated  word  "Contd,"  but  the  name  of 
the  taxpayer  is  not  entered  In  the  roll  op- 
posite the  description  of  each  separate  par- 
cel of  property,  nor  Is  it  Indicated  by  ditto 
marks.  Among  the  property  assessed  to  the 
plaintiff  are  some  22  lots  in  3  different  blocks. 
In  what  is  entered  in  tbe  column  headed 
"Name  of  Recorded  Town  or  City"  as  "Res. 
Add.  Pend.,"  and  in  tbe  column  headed 
"Name  of  Incorporated  City  or  Town"  as 
"Pendleton."  So  that  the  clescription  as  it 
appears  In  the  roll,  taking  one  lot  as  an  ex- 
ample, would  be  "Lot  6,  Block  3,  Res.  Add. 
Pend.,  City  of  Pendleton."  There  is  also  as- 
sessed to  the  plaintiff  telegraph  lines,  which 
were  entered  In  the  column  headed  "Descrip- 
tion of  Land"  as  "One  Wire  System  Tele- 
graph" or  "T'^o  Wire  System  Telegraph," 
as  tbe  case  might  be,  and  in  the  coliunns 
headed  "Name  of  Incorporated  City  or 
Town,"  "Road  District,"  and  "School  DIs- 
trlcts"  are  entered  the  names  of  the  towns 
and  numbers  of  the  districts,  and,  in  the 
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oolufnn  headed  "No.  of  Miles  B.  R.  Bed, 
Tel'p,  Tel'g,  Etc.  Lines,"  figures  indicating 
the  number  of  miles  of  line  assessed,  so  that 
the  description  would  be,  for  example,  "1.95 
miles  of  one  wire  system  telegraph  in  the 
city  of  Pendleton  and  school  district  number 
16,"  or,  "6  10-100  miles  of  two  wire  system 
telegraph  in  school  district  number  5,  road 
district  18,  and  town  of  Echo."  Immediate- 
ly following  the  assessment  of  the  two  wire 
system  of  telegraph,  and  entered  In  the  col- 
umn headed  "Description  of  Land,"  are  the 
initials  "R.  of  W.,"  and  In  the  column  head- 
ed "No.  of  Miles  K.  R.  Bed,  Tel'p,  Tel'g,  Etc. 
Lines"  are  figures  evidently  intended  to  In- 
dicate the  number  of  miles  of  "R.  R.  Bed" 
or  "R.  of  W."  In  the  various  road  and  school 
districts  and  incorporated  cities  and  towns 
through  which  the  road  passes;  so  that  the 
description  would  read,  for  example,  "3.20 
miles  of  R.  R.  Bed  or  R.  of  W.  in  road  dis- 
trict number  60,  and  school  district  number 
17."  After  the  roll  had  thus  been  made  up, 
the  assessor  gave  notice,  as  required  by  law, 
of  the  time  and  place  of  meeting  of  the  board 
of  equalization,  and  the  plaintiff  appeared 
before  such  board  by  Its  tax  agent,  and,  with- 
out objecting  In  any  way  to  the  listing  of 
Its  property  or  the  description  thereof  on  the 
assessment  roll,  or  claiming  ttiat  It  had  been 
assessed  with  property  it  did  not  own,  filed 
a  petition  for  the  correction  of  its  assess- 
ment, first  by  reducing  the  valuation  of  "Its 
roadbed  and  track,  consisting  of  166.40  miles, 
from  $12,000  to  $5,500  per  mile,  or  from  a 
total  of  $1,996,800  to  $915,000";  second,  "the 
depot  grounds  In  the  city  of  Pendleton  from 
tbe  assessment  of  $21,000  to  $6,400";  and, 
third,  "the  materials  and  supplies"  for  re- 
pairs and  Improvements  to  the  road  from 
"$24,850  to  nothing."  This  petition  was  not 
disposed  of  by  the  board  of  equalization,  but 
was  continued  for  the  consideration  of  the 
county  court,  and  such  court  denied  the  re- 
duction In  the  valuation  of  the  roadbed,  but 
reduced  the  assessment  of  the  depot  grounds 
In  Pendleton  to  $10,000,  and  eliminated  the 
assessment  for  materials  and  supplies. 

At  the  January  term,  1904,  of  the  county 
court,  the  county  judge,  two  commissioners, 
the  district  attorney,  county  clerk,  and  sher- 
iff all  being  present,  the  following  order  was 
made  and  entered  of  record:  "In  the  Mat- 
ter of  Tax  Levy  for  1904.  Now  on  this  day 
the  summary  of  the  assessment  roll  of  Uma- 
tilla Coimty,  Oregon,  showing  real  and  per- 
sonal property,  assessed  to  the  amount  of 
$9,214,630.72,  and  polls  assessed  to  amount 
of  $— ,  the  above  being  the  net  assess- 
ment of  Umatilla  County,  upon  which  the 
county  court  of  said  county  is  authorized  by 
law  to  make  the  levy  of  1903.  It  is  Ordered 
by  the  Court  that  a  tax  of  twenty  (20)  mills 
be  levied  upon  the  net  assessment  of  real 
and  personal  property  as  retiu*ned  by  tbe 
assessor  for  the  year  1903,  to  wit:  on  the 
sum  of  $9,214,630.72,  to  be  divided  as  fol- 
lows: For  state  and  county,  fifteen  am 
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eight-tenths  mills  (15  8-10)  jon  each  dollar's 
worth  of  taxable  property,  payable  In  coin 
for  school  purposes,  four  and  one-tenth  mills 
(4  1-10)  on  each  dollar's  worth  of  taxable 
property  payable  In  coin  and'  for  road  pur- 
poses one-tenth  of  one  mill  (1-10)  on  each 
dollar's  worth  of  taxable  property  payable 
In  coin.  It  is  further  Ordered,  that  the  clerk 
of  this  court  make  a  transcript  of  said  as- 
sessment and  extend  the  taxes  in  accordance 
with  the  levy  as  above  made  by  this  court 
And  that  the  said  clerk  shall  attach  a  war- 
rant to  said  transcript  of  assessment  and 
deliver  the  same  to  the  sheriff  of  Umatilla 
County,  Oregon,  which  said  warrant  shall 
authorize  the  collection  of  said  taxes  for 
the  year  1903  by  said  sheriff,  and  the  said 
sheriff  be  charged  with  the  amount  of  said 
levy  on  said  amount  of  $9,214,630.72,  at  the 
rate  of  twenty  (20)  mills  on  the  dollar,  and 
f  1(X)0  polls  returned  in  said  assessment  for 
the  year  1903,  by  the  said  assessor."  The 
Journal  containing  the  order  was  signed  by 
the  county  judge,  probably  at  the  time  it 
was  entered,  but  not  by  the  commissioners 
until  after  this  proceeding  was  instituted. 
The  tax  thus  levied,  together  with  the  levies 
In  the  several  road  and  school  districts  and 
incorporated  cities  and  towns  of  the  county, 
were  extended  by  the  county  clerk,  and  on 
February  15,  1904,  the  assessment  roll,  to- 
gether with  a  warrant  as  authorized  by  law 
for  the  collection  of  the  taxes,  was  delivered 
by  the  clerk  to  the  sheriff.  In  May  follow- 
ing, this  proceeding  was  instituted.  On  the 
final  hearing  before  the  circuit  court,  the 
writ  was  sustained  as  to  certain  property, 
the  description  of  which  was  so  Indefinite 
as  to  be  void  on  its  face,  but  denied  as  to 
the  remainder.  From  this  decision  plaintiff 
appeals,  claiming  4hat  the  order  of  the  coun- 
ty court  levying  the  tax  is  void  and  of  no 
force  or  effect,  because  not  in  compliance 
with  the  statute,  and  that  the  roll  itself 
was  InsuflScient  to  sustain  such  order,  and 
plaintifTs  property  was  not  properly  describ- 
ed therein. 

Arthur  C.  Spencer,  for  appellant.  G.  W. 
Phelps,  Dist.  Atty.,  and  James  A.  Fee,  for 
respondents. 

BEAN,  J.  (after  stating  the  facts).  Sec- 
tions 3084,  3085,  B.  &  C.  Comp.,  read  as 
follows: 

Section  3084:  "The  county  court  of  each 
county,  or  the  board  of  commissioners  there- 
of, shall,  at  Its  term  In  January  in  each 
year,  estimate  the  amount  of  money  to  be 
raised  in  its  county  for  county  purposes,  and 
apportion  such  amount,  together  with  the 
amount  of  state  and  school  tax  required  by 
law  to  be  raised  in  its  county,  according  to 
the  valuation  of  the  taxable  property  in  its 
county  for  the  year,  and  such  determination 
shall  be  entered  at  large  In  its  records." 

Section  3085:  "For  the  purpose  of  raising 
revenues    for   county  purposes   the   county 


coiu^  or  board  of  county  commissioners  for 
each  county  in  the  state  shall,  at  its  January 
term  in  each  year,  levy  a  tax  upon  all  tax- 
able property  in  its  county,  which  tax  shall 
be  sufficient  in  its  amount  to  defray  the 
expenses  of  the  county." 

The  plaintiff  contends  that  by  these  sec- 
tions it  is  the  duty  of  the  county  court,  before 
levying  a  tax,  to  make  up  an  itemized  esti- 
mate of  the  several  amounts  of  money  to  be 
raised  for  county  purposes,  and  to  enter  such 
estimate  at  large  on  its  records;  that  such 
entry  is  Jurisdictional,  and  a  failure  to  make 
it  will  avoid  the  tax.  Before  levying  a  tax, 
the  county  court  must  necessarily  make  an 
estimate  of  the  amount  of  money  to  be  raised 
in  order  to  determine  the  rate  of  taxation, 
and  it  is  proper  that  such  estimate  should 
be  entered  of  record,  but  we  do  not  under- 
stand that  a  failure  in  that  respect  is  fatal 
to  the  tax.  The  statute  provides  that  after 
the  estimate  is  made  the  county  court  shall 
apportion  the  amount  thereof,  together  with 
the  state  and  county  taxes,  according  to  the 
value  of  the  taxable  property  in  the  county. 
Such  determination  shall  be  entered  at  large 
on  the  record,  but  this  requirement  is  not 
Jurisdictional,  nor  the  measure  of  the  pow-  • 
er  of  the  county  to  levy  the  tax.  The  au- 
thority to  levy  a  tax  is  derived  from  sec- 
tion 3085,  and  not  from  the  one  providing 
for  the  making  of  the  estimate  and  apportion- 
ment and  the  entry  of  such  determination 
In  the  Journal.  Section  3065  provides  that 
the  county  court  shall,  at  its  January  term 
in  each  year,  levy  a  tax  upon  all  the  taxable 
property  In  the  coui^,  sufficient  in  Amount 
to  defray  the  expenses  of  the  county;  and, 
while  this  ilevy  must  be  based  on  the  esti- 
mate required  to  be  made  under  the  previous 
section,  its  validity  is  not,  in  our  opinion, 
dependent  on  the  entry  of  the  estimate  In 
the  Journal.  The  Louisiana  eases  (Waggon- 
er V.  Maumus,  36  South.  332,  and  Police  Jury 
y.  Bouanchand,  25  South.  653)  relied  upon 
by  the  plaintiff  are"  imder  a  statute  essen- 
tially different  from  ours.  It  requires  the 
officers  authorized  to  levy  the  tax  to  cause 
to  be  made  out  and  published,  for  30  days  be 
fore  their  meeting  to  fix  and  determine  upon 
the  amount  of  the  tax,  an  estimate  exhibit- 
ing the  various  items  of  expenditure.  The 
evident  object  of  this  requirement  is  to  give 
the  taxpayers  information  of  the  amount  of 
the  probable  tax  and  the  purposes  for  which 
it  is  proposed  to  be  raised,  and  an  opportuni- 
ty to  appear  and  object  to  any  item  in  the  es- 
timate if  they  so  desired.  We  have  no  such 
provision.  The  estimate  is  required  to  be 
made  at  the  same  term  of  court  the  tax  is 
levied,  and  there  is  no  requirement  for  its 
publication  or  notice  to  the  taxpayers.  The 
Illinois  cases  (C,  C,  C.  &  St.  L.  B.  Co.  v. 
People,  205  111.  582,  69  N.  E.  89,  and  People 
V.  Flqrville,  207  111.  81,  69  N.  B.  623)  involved 
the  construction  of  city  charters,  and  are  not 
applicable  here.     So  that  we  think  the  tax 

levy  as  made  was  within  the  power  of  the 
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court  and  valid.  It  was  made  at  a  time  when 
all  the  members  of  the  court  were  present 
and  participated. 

The  fact— If  It  Is  a  fact— that  the  Journal 
entry  of  the  order  was  not  signed  by  the 
county  commissioners  at  the  time  this  pro- 
ceeding was  Instituted  is  no  ground  for  an- 
nulling or  vacating  the  order.  It  was  signed 
before  any  attempt  was  made  by  the  county 
to  enforce  the  tax  as  against  the  plaintiff, 
and  that  is  sufficient. 

The  other  objections  made  by  the  plain- 
tiff all  go  to  the  sufficiency  of  the  tax  roll 
and  to  the  description  of  plaintiffs  property 
as  entered  therein.  It  is  doubtful  whether 
any  of  these  questions  can  properly  be  raised 
In  this  character  of  a  proceeding.  The  stat- 
utory writ  of  review  Is  substantially  the 
same  as  the  common-law  writ  of  certiorari, 
and  will  lie  when  an  inferior  coiu-t  or  tri- 
bunal has  exceeded  Its  Jurisdiction  or  has 
exercised  its  Judicial  functions  illegally  and 
contrary  to  the  course  of  procedure  applica- 
ble to  the  matter  before  it  The  object  of 
the  writ,  says  this  court  in  Garnsey  v.  County 
Court,  33  Or.  201,  207,  54  Pac.  539,  1089,  "is 
to  keep  inferior  courts  and  tribunals  within 
the  bounds  of  their  Jurisdiction,  and  compel 
them  to  proceed  regularly  in  the  disposition 
of  matters  brought  before  them  for  determi- 
nation; but  it  cannot  be  used  as  a  substi- 
tute for  an  appeal,  nor  does  it  He  to  correct 
mere  errors  in  the  exercise  of  rightful  Juris- 
diction, or  to  inquire  whether  the  rulings  of 
the  inferior  tribunal  upon  the  law  and  the 
evidence,  and  in  the  application  of  the  law 
to  the  facts,  are  correct"  Now,  the  county 
court  did  not  exceed  its  Jurisdiction  in  mak- 
ing the  order  levying  the  tax,  nor  did  it  pro- 
ceed illegally  In  so  doing.  It  is  invested 
with  power  to  levy  the  tax  by  statute.  It 
had  before  it,  at  the  time  the  order  was 
made,  what  purported  to  be,  and  what  was 
in  fact,  an  assessment  roll,  regularly  made 
up  by  the  county  assessor.  It  is  true  the 
roll  was  not  certified  to  by  the  assessor  or 
any  other  officer,  but  there  is  no  law  of 
which  we  are  advised,  requiring  an  assess- 
ment roll  to  be  so  certified.  The  statute  pro- 
vides that  the  assessor  shall  procure  from 
the  clerk  a  blank  assessment  roll,  and  forth- 
with proceed  to  assess  all  the  taxable  prop- 
erty within  bis  county,  and  return  such  roll 
to  the  clerk  on  or  before  a  certain  time,  with 
a  full  and  complete  assessment  of  such  tax- 
able property  entered  therein.  B.  &  0. 
Comp.  {  3057.  When  the  roll  is  so  made  up 
and  returned,  it  becomes  a  public  document, 
and  no  formal  certification  or  identification 
is  required  by  the  law.  The  county  court 
necessarily  determined,  in  levying  the  tax, 
that  the  roll  before  it  was  sufficient  in  law 
to  authorize  it  to  do  so.  It  was  in  the  exer- 
cise of  a  rightful  Jurisdiction,  and  it  is 
doubtful  whether  mere  errors  of  Judgment 
or  of  law  in  holding  the  assessment  roll  suf- 
ficient can  be  corrected  on  a  writ  of  review. 
Bat,  however  this  may  be,  we  are  of  the  opin- 


ion that  the  objections  made  to  the  assess- 
ment of  plaintiff's  property  are  not  sufficient 
to  invalidate  the  entire  assessment  The 
initials  and  word  "O.  B.  &  N.  Co.,  The,"  as 
used  in  the  assessment  roll,  are  a  sufficient 
entry  of  the  name  of  the  taxpayer.  The 
plaintlflT  Is  commonly  known  by  such  initials, 
and,  indeed,  it  appeared  in  the  tax  proceed- 
ings and  so  signed  petitions  for  a  reduction 
in  the  valuation  of  its  property.  It  is  not 
necessary  that  the  name  of  a  taxpayer  should 
be  entered  in  the  roll  opposite  the  assess- 
ment of  each  separate  piece  of  property.  It 
is  enough  that  it  is  entered  at  the  top  of 
the  page,  or  the  commencement  of  the  assess- 
ment and  there  is  a  list  of  property  under 
appropriate  heads,  following  such  name,  no 
other  name  intervening.  Nor  does  the  fact 
that  the  assessor  divided  up  the  plaintiff's 
property  and  assessed  it  with  reference  to 
the  several  road  and  school  districts  and  in- 
corporated cities  and  towns  invalidate  the 
assessment  It  was  the  only  way  the  proper- 
ty could  be  assessed  so  that  the  levies  for  the 
several  road  and  school  districts  could  be  ex- 
.  tended  on  the  roll.  The  description  of  some 
of  the  property  is  not' as  definite  and  certain 
as  It  should  be,  and  it  may  not  be  sufficient 
to  support  a- title  acquired  at  a  tax  sale,  but 
this  is  no  reason  why  the  entire  tax  should  be 
set  aside  In  a  proceeding  of  this  kind.  If 
some  of  the  means  of  collecting  the  tax  can- 
not be  made  effective  because  of  an  imperfect 
description,  it  does  not  follow  that  the  entire 
assessment  will  be  declared  void  in  a  proceed- 
ing by  certiorari  or  writ  of  review.  State 
(Morris  Canal  &  Banking  Co.,  Prosecutor)  v. 
Ualght,  Collector,  35  N.  J.  Law,  178;  State 
V.  Collector  of  Jersey  City,  24  N.  J.  Law,  108. 

The  writ  of  review  under  our  statute  is 
practically  the  common-law  writ  of  certio- 
rari, and  is  a  matter  not  of  absolute  right, 
but  rests  in  the  sound  discretion  of  the  court. 
When  It  appears  in  a  proceeding  Instituted 
by  an  Individual  taxpayer  to  annul  the  tax 
assessed  against  his  property,  on  account  of 
some  Insufficiency  or  irregularity  in  the  man- 
ner of  the  assessment  or  the  description  of 
the  property,  that  no  equitable  grounds  exist 
for  the  allowance  of  the  writ  It  should  ordi- 
narily be  denied,  leaving  the  taxpayer  to 
such  remedies  as  the  law  otherwise  affords 
him;  Bm-nett  v.  Douglas  County,  4  Or.  388; 
Woodworth  v.  Glbbs,  61  Iowa,  398,  16  N. 
W.  287;  Knapp  and  Others  v.  Heller,  Town 
Clerk,  32  Wis.  467. 

There  are  many  decisions  to  be  found  In 
the  books  in  reference  to  the  sufficiency  of 
the  description  of  property  on  tax  rolls,  but 
they  are  of  little  value  In  determining  a  par- 
ticular case.  Any  description  is  good  which 
would  be  sufficient  in  a  deed  of  conveyance 
or  in  a  contract  to  convey,  and  which  'affords 
a  means  of  Identification,  and  does  not  mis- 
lead, or  is  not  calculated  to  mislead,  the 
owner  (B.  &  C.  Comp.  $  3057;  Cooley,  Tax- 
ation [2d  Ed.]  404;  1  Desty,  Taxation,  507?^ 
1  Blaekwell,  Tax  Titles    [5th  Ed.]  J  223); 
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and  extrinaic  evidence  1b  admissible  to  Iden- 
tify tbe  property,  explain  ambiguities,  and 
aid  In  the  interpretation  of  tbe  description 
(Smith  V.  Shattuck,  12  Or.  362,  7  Pac.  335; 
MInter  v.  Durham,  13  Or.  470,  11  Pac.  231; 
Kelly  y.  Herrall  [C.  C]  20  Fed.  364).  If  the 
property  assessed  is  not  described  at  all,  or 
if  the  description  used  Is  so  uncertain  and 
Indefinite  as  to  be  void  on  Its  face,  there  is, 
of  course,  ,no  assessment,  and  any  attempt 
by  -the  county  court  to  levy  a  tax  would  be 
void;  but  where  there  is  an  attempt  to  de- 
,Bcribe  the  property,  and  such  description  Is 
not  void  on  its  face,  or  might,  in  the  light 
of  extrinsic  testimony,  be  suflScIent,  the  levy 
cannot  be  declared  void  on  a  writ  of  Vevlew. 

Now,  In  this  case,  the  description  of  cer- 
tain lots  in  certain  blocks  in  "Res.  Add. 
Pend.,  City  of  Pendleton,"  may  or  may  not 
be  a  good  description,  according  to  the  sur- 
rounding circumstances,  and  the  same,  we 
think,  may  be  said  of  a  certain  number  of 
mUes  of  "B.  R.  Bed."  or  "R.  of  W.,"  or  a 
one  or  two  wire  system  of  telegraph.  The 
assessment  to  a  railroad  company  of  a  cer- 
tain number  of  miles  of  "roadbed"  is  not 
void  because  of  an  insufficient  description. 
The  roadbed  has  a  definite  location,  and 
there  can  be  no  uncertainty  as  to  what  prop- 
erty Is  meant,  nor  can  there  be  any  doubt 
that  it  can  be  found  and  definitely  located 
from  the  description.  0.  &  C.  R.  Co.  v. 
Jackson  County,  38  Or.  680,  604,  64  Pac.  307, 
65  Pac.  369.  To  determine  the  sufficiency  of 
the  descriptions  of  property  In  the  assess- 
ment roll  before  us,  extrinsic  proof  is  ad- 
missible, and  such  proof  cannot  be  bad  in  a 
proceeding  of  this  kind.  The  court  cannot 
declare  the  descriptions  void  on  their  face. 

Again,  the  statute  makes  a  tax  deed  con- 
clusive evidence  of  certain  facts  and  pre- 
sumptive evidence  of  others  (B.  &  C.  Comp. 
S  3127),  and  the  county  will  be  deprived  of 
the  benefit  of  these  presumptions  if  the  va- 
lidity of  the  assessment  can  be  attacked  for 
a  mere  apparent  defect  in  the  descrlptton, 
by  writ  of  review,  before  any  attempt  has 
been  made  to  enforce  the  tax.  The  descrip- 
tions In  this  case  were  sufficient  to  apprise 
the  plaintiff  of  the  property  intended  to  be 
assessed  to  it  It  appeared  before  the  board 
of  equalization,  and,  without  making  any 
objection  to  the  assessment  on  the  ground 
of  an  imperfect  description,  or  because  prop- 
erty had  been  assessed  to  it  which  it  did  not 
own,  applied  for  a  reduction  in  the  valuation 
of  its  property.  Indeed,  in  such  application 
It  expressly  recognizes  that  its  depot  grounds 
in  Pendleton  and  166.40  miles  of  roadbed 
and  track  had  been  properly  assessed  to  it. 
It  obtained  a  reduction  in  the  valuation  of 
the  former,  and  an  adjudication  by  the  coun- 
ty court  as  to  the  proper  valuation  of  the 
latter,  and  it  is  therefore  not  entitled  to 
have  the  tax  levies  on  such  property  vacated 
and  declared  void  in  this  proceeding  because 
of  a  defect  in  the  description. 

It  is  the  duty  of  a  taxpayer  to  furnish  the 


assessor  a  list  of  his  real  and  personal  prop- 
erty liable  to  taxation,  and  to  make  oath  to 
such  list.  B.  &  C.  Comp.  i  3070.  If  the 
plaintiff  furnished  the  list  as  required.  It  cer- 
tainly cannot  complain  at  this  time  of  the  ■ 
Insufficiency  of  the  description.  If  it  neglect- 
ed or  refused  to  do  so,  it  ought  not  to  be 
permitted  to  challenge  by  writ  of  review  the 
sufficiency  of  the  description  as  made  up  by 
the  assessor,  after  treating  such  description 
as  sufficient  In  the  proceedings  before  the 
board  of  equalization. 

It  is  often  said  that  proceedings  for  the 
assessment  and  levy  of  a  tax  are  hostile  to 
the  taxpayer,  and  void  unless  In  strict  com- 
pliance with  the  statute.  In  a  measure,  and 
under  some  circumstances,  this  Is  true,  but- 
the  doctrine  ought  not  to  prevail  in  a  pro- 
ceeding such  as  this,  because,  as  said  by 
Mr.  Justice  Cooley:  "The  proceedings  In  the 
assessment  of  a  tax  are  not,  in  any  proper 
sense,  hostile  to  the  citizen.  They  are,  on 
the  other  hand,  proceedings  necessary  and 
indispensable  to  the  determination  of  the  ex- 
act share  which  each  resident  or  property 
owner  ought  to  take,  and  may  and  ought  to 
be  supposed  desirous  of  taking,  in  meeting 
the  public  necessity  for  a  revenue — ^proceed- 
ings which  the  willingness  of  the  taxpayer 
cannot  dispense  with,  and  which  only  be- 
come hostile  when  tbe  duty  to  pay,  once 
fixed,  fails  to  be  performed  by  payment. 
Then,  and  then  only,  do  the  steps  taken  by 
the  government  assume  a  compulsory  form. 
Until  then  the  reasonable  presumption  is 
that  government  and  taxpayer  will  act  to- 
gether in  harmony,  and  that  the  latter  will 
meet  bis  obligation  to  pay  as  soon  as  the 
former  has  performed  its  duty  in  determin- 
ing the  share  to  be  paid."  Cooley,  Taxation, 
p.  283,  note. 

From  these  views,  it  follows  that  the  de- 
cision of  the  court  below  should  be  affirmed, 
and  it  is  so  ordered. 

(4<  Or.  465) 
McCRARX  et  ux.  v.  BIGGERS. 
(Supreme  Court  of  Oregon.     July  3,  1905.) 

1.  OCBTEST — CONTBACTS — VALIDrTY. 

A  contract  between  a  husband  and  wife  for 
the  relinquishment  by  him  of  bis  estate  by  ciu-t- 
esy,  given  him  by  B.  &  C.  Comp.  |!  5544,  5547, 
is  invalid. 

2.  Same— AoBEEUENT  to  Relinquish  Cubt- 
EBT— Estoppel. 

The  fact  that  a  husband  agreed  with  bis 
wife  to  relinquish  his  curtesy,  in  reliance  on 
which  she  devised  lands  irresiwctive  of  his 
rights,  did  not  estop  him  from  subsequently  set- 
ting them  up. 

Appeal  from  Circuit  Court,  Union  County; 
Robert  Eakln,  Judge. 

Action  by  G.  W.  Riggers  against  Charles  A. 
McCrai7,  and  wife,  in  which  defendants  filed 
a  cross-biU,  and,  from  a  judgment  sustaining, 
a  demurrer  thereto  and  dismissing  the  bill, 
they  appeal.    Affirmed. 


T.    H.   Crawford,  tor 


Finn,  for  respondent 
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BEAN,  J.  On  September  12,  1904,  the  de- 
fendant commenced  an  action  at  law  against 
tbe  plaintlilB  to  recover  possession  of  certain 
real  property  In  tbe  city  of  La  Grande,  ally- 
ing tbat  he  was  tbe  owner  of  a  life  estate 
tbercln,  and  entitled  to  Its  Immediate  posses- 
sion. Tbe  plaintiffs  answered  at  law>  and  at 
tbe  same  time  filed  a  complaint  in  equity  in 
tbe  nature  of  a  cross-bill,  in  wblcb  tbey  al- 
leged facts  wblcb  tbey  insist  make  tbem  the 
owners  in  equity  of  the  defendants'  interest 
in  the '  property,  and  estop  him  from  assert- 
ing any  claim  thereto.  A  demurrer  to  the 
cross  bill  was  sustained,  and,  plaintiffs  refus- 
ing further  to  plead,  it  was  dismissed,  and 
they  appeal. 

The  facta  as  disclosed  by  tbe  cross-bill  are, 
briefly,  that  Mary  Blggers,  tbe  wife  of  tbe 
defendant  died  on  June  30,  1903,  seised  and 
possessed  of  the  property  In  dispute,  leaving 
a  will  by  which  she  devised  the  same  to  the 
plaintiff  Battle  McCrary,.  and  appointed  tbe 
defendant  as  the  executor  thereof;  that 
thereafter  the  will  was  regularly  admitted  to 
probate,  and  the  plaintiffs,  by  the  consent  of 
tbe  defendant,  entered  into  possession  of  tbe 
property ;  that  defendant,  it  Is  alleged,  ought 
not  to  be  permitted  to  claim  or  set  up  any  in- 
terest In  or  right  to  tbe  property,  for,  at  the 
time  the  will  was  executed,  tbe  testator  was 
suffering  from  a  serious  malady  requiring  a 
■nrgicfcl  oi>eratlon ;  tbat  she  was  inford&ed  by 
ber  physicians  oi  tbe  character  of  her  disease, 
and  of  tbe  probability  of  a  fatal  result  of  tbe 
operation;  that  she  was  desirous  in  case  of 
ber  death  tbat  bei*  property  should  go  to  her 
parents  and  ber  brother  and  sister,  tbe  plain- 
tiff Hattie  McCrary:  tbat  with  the  consent 
of  her  husband,  the  defendant,  sbe  could  and 
would  have  transferred  her  property  to  her 
relatives  by  conveyances  or  other  proper 
means,  but  was  advised  and  induced  by  tbe 
defendant  to  believe  tbat  she  could  accom- 
plish the  same  purpose  by  a  last  will  and  tes- 
tament; tbat  defendant  represented  to  her 
that  he  was  possessed  of  ample  means  in  bis 
own  right,  and  did  not  need  or  desire  any 
part  of  her  property  or  the  use  thereof,  and 
should  not  be  considered  at  all  in  ber  will; 
tbat  he  advised  and  counseled  her  to  omit 
from  her  will  any  provision  for  him  in  lieu 
of  curtesy  or  otherwise,  and  represented  to 
her  tbat  be  would  respect  and  carry  into  ef- 
fect and  operation  any  provisions  of  her  will 
(or  the  disposition  of  her  property  that  sbe 
might  make;  tbat,  relying  upon  such  state- 
ments and  representations  and  agreement  of 
her  husband,  she  made  and  executed  ber  will, 
whereby  she  devised  tbe  real  property  in 
question  to  her  sister;  tbat  after  her  death 
the  defendant  had  the  will  probated,  and  was 
duly  appointed  executor  thereof ;  that  as 
such  executor  be  put  the  plaintiffs  in  posses- 
sion of  tbe  property,  and  thereby  recognized 
their  right  to  such  possession. 

From  these  facts  it  appears  that  Mrs.  Blg- 
gers and  tbe  defendant  her  husband  were 
seised  in  lier  right  at  tbe  time  of  her  death 


of  an  estate  of  Inh^ltance  in  the  land  in  dis- 
pute, and  therefore  the  defendant  Is  entitled 
to  the  possession  of  such  land  dui'lng  his  life 
as  tenant  by  tbe  curtesy,  notwithstanding  her 
will  (B.  &  C.  Comp.  §{  5544,  5547),  unless  he 
has  become,  in  some  manner  known  to  the 
law,  barred  thereof.  It  is  not  alleged  or  con- 
tended that  he  ever  executed  any  conveyance 
or  instrument  Jointly  with  his  wife,  or  other- 
wise, which  has  such  an  effect  As  we  under- 
stand the  plaintiffs'  position,  it  is  that  the 
defendant  and  bis  wife  entered  into  an  oral 
contract  or  agreement  at  tbe  time  the  will 
was  executed  by  which  be  agreed  to  relin- 
quish or  surrender  his  curtesy  interest  in  ber 
property,  and  tbat  she  made  her  will  relying 
thereon.  Tbe  gist  of  this  contention  is  that 
by  such  contract  or  agreement  tbe  defendant 
clothed  bis  wife  with  power  and  authority  to 
dispose  of  her  property  free  from  bis  curtesy 
Interest  Now,  It  has  been  held  by  this  court 
that  when  a  husband  or  wife  owns  property 
in  his  or  hw  own  right,  any  Inchoate  right 
the  other  may  have  therein,  such  as  tenant  by 
the  curtesy  or  by  dower,  cannot  be  the  sub- 
ject of  a  valid  contract  between  them. 

It  was  so  held  in  House  v.  Fowie,  20  Or. 
163,  25  Pac.  870,  and  again  in  Potter  v.  Pot- 
ter, 43  Or.  ,149,  72  Pac  702.  The  contract 
therefore,  between  tbe  defendant  and  his 
wife  fot  the  reiinquishment  by  blm  of  his 
curtesy  estate  or  Interest  in  her  property  was 
void,  and,  of  course,  cannot  be  specifically  en- 
forced. 

Nor,  under  the  facts  as  stated.  Is  he  es- 
topped from  asserting  such  interest  His 
wife  did  not  change  her  position  in  any  way 
to  her  injury  by  reason  of  bis  representations 
or  agreement  She  could  not  have  barred  his 
curtesy  by  any  means  In  her  power,  and 
therefore  any  statements  or  representations 
he  may  have  made  to  ber  and  any  instru- 
ments sbe  may  have  made  In  reliance  thereon, 
coiild  not  estop  him  from  asserting  his  legal 
rights.  And  tbe  fact -that  he  permitted  the 
plaintiffs  to  go  into  possession  of  the  prop- 
erty is  of  no  consequence.  The  court  will  not 
enforce  specific  performance  of  a  contract  for 
the  transfer  of  real  property  on  the  ground 
that  one  of  the  contracting  parties  has  taken 
possession  thereof,  when,  as  In  this  case,  the 
contract  is  itself  void  and  Incapable  of  being 
enforced.  Tbe  contract  between  the  defend- 
ant and  his  wife  for  the  relinquishment  of 
his  curtesy  interest  in  her  property  was,  as 
we  have  seen,  void  as  against  public  policy, 
and  could  not  become  valid  by  the  plaintiffs* 
taking  possession  of  the  property.  Nor  does 
the  fact  that  the  will  was  adibitted  to  probate 
on  petition  of  the  defendant  and  bis  ap- 
pointment as  executor,  operate  as  an  estop- 
pel against  him.  He  does  not  claim  to  bold 
under  the  will,  but  independently  of  It  and 
tbe  will  could  and  did  not  devise  his  interest 
in  the  property  as  tenant  by  tbe  curtesy. 

It  follows  from  these  views  that  tbe  decree 
of  tbe  court  below  must  be  affirmed,  and  It  is 
so  ordered.  Digitized  by  Vj\^*^^lC 
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RICE  ▼.  WALLOWA  COUtlTT. 
(Supreme  Court  of  Oregon.     July  3,  1905.) 

1.  Bbidges— Defects— Action   fob   Ihjtjbieb 
— Knowledge  of  Defects— Complaint. 

.  Where  a  complaint  alleged  that  defendant 
county,  through  its  agenta  and  officers,  allowed 
the  stringers  of  a  bridge  to  become  rotten  and 
unsafe  by  reason  of  their  having  been  in  the 
bridge  many  years,  that  said  defective  and  dan- 
gerous condition  was  well  known  to  defendant, 
and  that  defendant  refloored  the  bridge  and 
again  used  said  rotten  stringers,  neglecting  to 
replace  them  with  sound  ones,  there  was  suffi- 
cient, after  verdict,  from  which  it  might  reason- 
ably be  inferred  that  defendant  knew,  or 
through  the 'exercise  of  proper  dilii^ence  should 
have  known,  of  the  defective  condition. 

2.  Saue — Sdfficienct  of  Evidence. 

In  an  action  against  a  county  for  personal 
injuries  resulting  from  a  defective  bridge,  evi- 
dence examined,  and  held  sufficient  to  justify 
the  inference  that  defendant  should  by  proper 
diligence  have  known  of  the  defective  condition. 

3.  Same— Scope   of   Complaint— Nature   of 
Injuries— Resulting  Injuries. 

Where,  in  an  action  against  a  county  for 
injuries  resulting .  from  a  defective  bridge,  the 
complaint  alleged  that  the  accident  caused  cer- 
tain injuries,  etc.,  and  "otherwise  producing  se- 
rious and  lasting  internal  injury  to"  plaintiff, 
either  heart  trouble  or  neuralgia  might  have 
been  superinduced  by  plaintifiE's  fall,  and  might 
be  regarded  as  internal  injuries,  within  the 
scope  of  the  complaint,  and  hence  evidence  in 
respect  thereto  was  admissible. 

4.  Expert  Witness— Qualification. 

A  witness  testifying  that  his  business  was 
farming,  that  he  had  set  posts  and  built  fences 
of  different  kinds,  that  he  was  acquainted  with 
the  probable  age  and  soundness  of  the  material 
used  in  defendant's  bridge,  that  he  had  cut  tim- 
ber in  the  vicinity  for  20  years,  had  had  expe- 
rience with  timber  buried  in  the  ground  in  tlie 
form  of  bridge  abutments,  had  done  a  good  deal 
of  such  work  and  had  watched  it  closely,  and 
that  he  was  not  an  expert,  but  knew  how  long 
that  kind  of  timber  would  last,  was  qualified 
as  an  expert  touching  the  length  of  time  tim- 
bers of  the  kind  would  remain  sound  in  the 
ground  or  where  in  contact  therewith. 

5.  Appeal— Harmless  Error. 

An  error  in  holding  a  witness  qualified  as 
an  expert,  on  examination  in  chief,  was  cured, 
where,  on  cross-examination,  bis  qualification 
was  shown. 

6.  Expert  Testimony. 

The  question  as  to  how  long  tamarack  tim- 
bers will  remain  sound  where  coming  in  con- 
tact jvith  the  ground  was  for  an  expert. 

7.  Bridges- Defects  — Action    fob    Inju- 
ries—Pleading AND  Proof. 

Though  a  complaint  alleged  that  an  injury 
to  plaintiff  resulted  from  the  defective  condition 
of  bridge  stringers,  and  made  no  mention  of  the 
condition  of  the  planking,  evidence  as  to  the  un- 
sound condition  of  the  planking  when  the  bridge 
was  redecked,  prior  to  the  accident,  was  evi- 
dentiary matter  tending  to  show  with  what  lack 
of  care  defendant  maintained  the  bridge,  and, 
being  closely  connected  with  the  discovery  by 
defendant's  workmen,  at  the  time,  of  the  un- 
sound stringers,  could  be  considered  on  the 
question  whether  defendant  had  or  should  have 
had  knowledge  of  the  present  condition  of  the 
bridge. 

Appeal  from  Circuit  Court,  Union  County; 
Robert  Eakin,  Judge. 

Action  by  Settle  E.  Rice  against  Wallowa 
county.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 


This  Is  an  action  for  the  recovery  of  dam- 
ages for  personal  Injuries  received  by  plain- 
tiff while  in  the  act  of  crossing  a  bridge 
upon  the  public  highway  which  broke  down, 
precipitating  her  into  the  bed  of  the  stream 
below,  thereby,  as  the  complaint  sets  ont, 
"crushing  and  bruising  the  plaintiff  and 
breaking  her  breastbone  and  rib,  and  other- 
wise producing  serious  and  lasting  Internal 
Injury  to  her."  The  complaint  further  al- 
leges: "That  the  said  dangerous  and  de- 
fective condition  of  the  said  county  and  pub- 
lic bridge  was  well  known  to  the  defendant 
county,  and  was  due  to  the  said  county's 
gross  carelessness  and  negligence,  and  said 
county  had,  through  its  agents  and  officials 
having  supervision  thereof,  allowed  the 
stringers  of  said  bridge  to  become  rotten 
and  unsound  by  reason  of  having  been  In 
said  bridge  many  years,  which  defective  con- 
dition was  known  to  the  defendant,  which 
had  by  Its  agents  refloored  the  said  bridge 
during  the  year  and  summer  of  1902,  and 
used  the  said  rotten  stringers  again,  willfully 
neglecting  to  replace  them  with  sound  string- 
ers, and  this  rotten  condition  of  the  said 
stringers  and  neglect  on  the  part  of  the 
county  was  the  direct  cause  of  the  said  ac- 
cident" A  trial  was  had  before  a  Jury.  At 
the  close  of  plaintiff's  testimony,  defendant 
moved  for  a  Judgment  of  nonsuit,  which  mo- 
tion Being  denied,  the  trial,  was  concluded, 
resulting  in  a  judgment  for  plaintiff,  from 
which  defendant  appeals. 

T.  H.  Crawford  and  D.  W.  Sheahan,  for 
appellant.    J.  D.  Slater,  for  respondent 

WOLVERTON,  C.  J.  (after  stating  the 
facts).  The  question  most  earnestly  Insist- 
^ed  upon  arises  upon  the  motion  for  a  non- 
suit, and  this  involves  two  subsidiary  ques- 
tions: (i)  Whether  the  complaint  Is  suf- 
ficient, It  being  here  challenged  for  the  first 
time;  and  (2)  whether  there  Is  evidence  suf- 
ficient to  go  to  the  jury  as  It  respects  de- 
fendant's knowledge  of  the  alleged  defect,  or 
of  such  state  of  (acts  from  which  defendant 
might  and  should  have  known  of  such  defect 
If  It  had  exercised  reasonable  diligence  In  the 
premises. 

It  can  scarcely  be  doubted  that  the  com- 
plaint Is  good  after  verdict  The  rule,  as 
stated  In  Heilner  v.  Union  County,  7  Or.  83, 
33  Am.  Rep.  703,  Is  that  It  must  be  alleged 
and  proven  that  the  county  or  Its  officers 
had  knowledge  of  the  defective  or  unsafe 
condition  of  the  bridge,  or  such  a  state  of 
facts  must  be  set  out  from  which  they  might 
with  reasonable  diligence  have  known  the 
condition,  and  that  they  neglected  and  faH- 
ed  to  repair  within  a  reasonable  time;  fol- 
lowing Mack  v.  City  of  Salem,  6  Or.  275. 
Transposing  the  language  of  the  complaint 
for  perspicuity,  It  sets  out  that  the  county, 
through  Its  agents  and  officers,  allowed  the 
stringers  of  the  bridge  to  become  rotten  and 
unsafe  by  reason  of  their  having  been  in  the 
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bridge  many  years,  and  that  said  defective 
and  dangerous  condition  'was  well  known  to 
the  defendant  county.  This  is  an  explicit 
statement  of  knowledge  of  the  defect,  if 
nothing  else,  and  the  complaint  Is  there- 
fore amply  sufficient 

.  But  it  is  insisted  that  the  proofs  fail  to 
show  actual  knowledge,  and  that  it  was  In- 
competent to  show  facts  from  which  knowl- 
edge might  be  Inferred,  because  no  such 
state  of  facts  is  alleged  as  to  admit  of  the 
latter  species  of  proof.  Kecurrlng  to  the 
complaint  again,  after  setting  forth  the  mat- 
ter about  the  stringers,  it  further  states  that 
such  condition  was  known  to  the  defend- 
ant, and  that  defendant,  by  Its  agents,  re- 
floored  the  bridge  during  the  summer  of 
1902,  and  used  said  rotten  stringers  again, 
neglecting  to  replace  them  with  sound  ones. 
Now,  conceding  that  these  alleged  facts  are 
true,  there  is  quite  sufficient,  after  verdict, 
from  which  it  might  be  reasonably  Inferred 
that  defendant  bad  noti<:e  or  ought  to  have 
been  apprised  of  the  condition  If  it  had  ex- 
ercised the  proper  diligence  in  the  ascer- 
tainment of  the  fact  True,  the  complaint 
might  have  been  drafted  with  greater  ac- 
curacy, but  it  contains  at  least  a  defective 
statement  of  a  good  cause  of  action,  upon 
the  theory  that  a  state  of  facts  is  shown  by 
which  the  defendant  might  have  known  of 
the  true  condition  of  the  bridge  by  proper 
diligence. 

The  defendant  goes  further,  however,  and 
insists  that  the  evidence  is  insufficient,  even 
under  this  theory,  to  carry  the  case  to  the 
Jury.  As  to  this,  there  is  evidence  tending 
to  show  that  three  out  of  four  of  the  string- 
ers in  the  bridge  broke  square  o£C  at  the 
point  of  contact  with  the  earth  upon  which 
they  rested;  that  they  were  perfectly  rotten 
where  they  broke;  that  they  consisted  of  tam- 
arack poles  which  had  been  in  use  for  from 
12  to  14  years,  and  gave  way  at  the  smaller 
end;  that  a  road  supervisor  in  1900,  the  ac- 
cident having  occurred  In  August,  1903,  made 
a  repair  by  putting  a  plank  in  on  the  east 
end;  that  he  then  noticed  that  the  string- 
ers, or  at  least  one,  was  rotten,  and  settled 
down  into  the  earth;  that  where  it  rested 
on  the  earth  it  was  considerably  decayed, 
and  that  he  did  not  have  th»  means  of  fixing 
the  bridge  as  it  should  have  been;  that  a 
new  decking  was  put  on  in  1902,  and  that 
it  was  then  discovered  by  one  or  the  work- 
men that  one  of  the  stringers  was  rotten, 
but  that  this  fact  was  not  disclosed  to  the 
supervisor  who  was  In  charge;  and  it  was 
further  shown  that  the  ordinary  life  of  a 
tamarack  stick  used  in  the  manner  of  those 
stringers  In  that  locality  is  something  like 
seven  or  eight  years.  With  this  before  the 
jiiry,  they  could  very  properly  draw  the  in- 
ference that  the  defendant  should  have,  by 
proper  diligence,  known  of  the  unsafe  con- 
dition of  this  bridge,  and  the  nonsuit  was 
properly  denied. 

In  support  of  these  several  conclusions 


see  City  of  Guthrie  v.  Finch,  13  Okl.  496,  75 
Pac.  288,  and  the  City  of  La  Salle  v.  Por- 
terfleld,  138  111.  114,  27  N.  E  937. 

The  plaintiff,  whll^  a  witness  in  her  own 
behalf,  was  asked  to  state  to  the  Jury  what 
were  her  symptoms  as  a  result  ol  the  acci- 
dent, to  which  she  answered:  "Well,  I  am 
bothered  a  great  deal  with  my  heart,  short- 
ness of  breath,  and  I  suffer  a  great  deal 
with  my  breast"  Objection  was  made  to 
the  question  and  answer  without  avail,  and 
the  action  of  the  court  in  that  regard  is  as- 
signed as  error.  Dr.  J.  H.  Thompson  was 
also  called,  and  testified  that  he  attended 
the  plaintiff  for  her  injuries,  and  that  after- 
wards, about  a  month  or  six  weeks  before 
the  trial,  he  made  an  examination  of  her, 
and  that  she  was  bothered  considerably  with 
neuralgia  of  the  chest  as  a  result  of  the  in- 
Jury.  Exceptions  were  also  saved  to  this 
testimony.  The  objection  Insisted  upon  Is 
that  the  complaint  nowhere  alleges  that  the 
Injuries  received  resulted  in  heart  trouble  or 
neuralgia,  and  that  those  infirmities  were  not 
a  natural  or  necessary  result  from  the  inju- 
ries alleged,  and  therefore  that  the  evidence 
was  irrelevant  and  inadmissible.  The  com- 
plaint. It  will  be  seen  by  a  reference  thereto, 
is  quite  comprehensive  as  It  respects  the  In- 
juries received  as  a  result  of  the  accident, 
"otherwise  producing,"  as  it  reads,  "seri- 
ous and  lasting  Internal  Injury  to  her."  Now,  . 
the  examination  as  to  each  of  these  witness- 
es proceeded  with  a  view  to  ascertaining  the 
plaintiff's  suffering  or  inconvenience  as  a 
result  of  Uie  accident,  and  the  answers  were 
responsive.  Either  the  heart  trouble  or  the 
neuralgia  might  have  been  superinduced  by 
the  fall.  They  may  be  regarded  as  Internal 
injuries,  and  come  within  the  scope  of  the 
complaint  Klrcher  v.  Town  of  Larchwood, 
120  Iowa,  578,  95  N.  W.  184.  The  case  of 
Maynard  v.  Oregon  Railroad  &  N.  Co.,  43  Or. 
63,  72  Tie.  590,  relates  to  an  attempt  to 
prove  a  result  that  could  in  no  way  follow 
from  the  injuries  alleged,  and  is  not  to  the 
purpose  here. 

Fred  G.  Otto  was  permitted  to  testify,  on 
the  part  of  the  plaintiff,  as  to  the  length  of 
time  tamarack  bridge  stringers  of  the  kind 
found  In  the  bridge  would  remain  sound  and 
durable,  he  indicating  that  they  would  re- 
main In  that  condition  for  a  period  of  about 
seven  or  eight  years.  It  was  objected  first 
that  the  witness  did  not  qualify  himself  as 
an  expert.  He  stated  on  his  examination  in 
chief  that  his  business  was  farming,  that  he 
bad  set  posts  and  built  fences  of  different 
kinds,  that  he  was  acquainted  with  the 
probable  age  and  soundness  of  the  material 
used,  and,  on  cross-examination,  that  he  had 
cut  timber  up  there  for  20  years,  that  he  bad 
had  experience  with  timber  buried  In  the 
ground  in  the  form  of  bridge  abutments,  that 
he  had  done  a  good  deal  of  that  kind  of 
work,  and  had  watched  it  closely,  and  that 
he  was  not  an  expert,  but  knew  how  long 
that  kind  of  timber  would  last    This  develJ^^ 
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opment  on  the  examlnatton  Tinquestionably 
qualified  tbe  witness  as  an  expert  touching 
the  length  of  time  timbers  of  tbe  kind  will 
remain  sound  In  the  i;round,  or  where  In 
contact  therewith.  Washington  Turnpike' 
Co.  V.  Case,  80  Md.  36,  30  Atl.  571;  Ferguson 
•V.  Davis  County,  57  Iowa,  601,  10  N.  W.  906; 
Buffum  V.  Harris,  5  K.  L  243,  250,  251.  He 
had  peculiar  advantages  for  Informing  him- 
self upon  the  subject,  and  presumed  to 
know  from  his  own  experience,  so  that  he 
was  competent  to  testify  in  the  capacity  of 
an  expert.  Whatever  may  be  said  of  the  wit- 
ness' qualification  to  thus  testify  as  devel- 
oped on  his  examination  In  chief,  the  error. 
If  any,  committed  in  passing  upon  that  ques- 
tion was  amply  cured  on  the  cross-examina- 
tion. The  question  was  a  preliminary  one, 
but,  if  it  should  subsequently  appear  that  the 
witness  was  qualified  to  speak  as  an  expert, 
there  could  be  no  complaint. 

Another  objection  is  urged  in  this  relation, 
which  is  by  nature  inconsistent  with  the 
position  Just  discussed,  namely,  that  the  mat- 
ter about  which  he  was  called  upon  to  give 
his  opinion  lies  within  the  range  of  the  com- 
mon observation  and  experience  of  all  men, 
and  that  the  facts  should  have  been  given  to 
the  jury,  and  they  left  to  draw  their  own 
conclusion.  We  are  unable  to  give  our  as- 
Sent  to  this  view.  Manifestly,  only  such  per- 
sons as  have  by  observation  and  experience 
gained  an  adequate  knowledge  of  the  dura- 
bility and  length  of  time  tamar&ck  timbers 
will  remain  sound  where  coming  into  contact 
with  the  ground  are  competent  to -speak  in- 
telligibly upon  the  subject.  People  generally 
know  but  little  about  it,  and  must  gain  the 
knowledge  from  experience,  or  from  the  tes- 
timony of  others  who  may  have  had  the  op- 
portunity for  informing  themselves.  All  of 
which  goes  to  show  that  the  matter  is  for  an 
expert.  There  was  therefore  no  error  in  the 
ruling. 

Otto  was  also  permitted  to  testify  touch- 
ing the  unsound  and  rotten  condition  of  the 
planking  when  the  bridge  was  redecked,  and 
this  is  assigned  as  error,  because  the  com- 
plaint makes  no  mention  of  the  condition  of 
these  planks.  This,  however,  was  eviden- 
tiary matter,  tending  to  show  with  what 
want  of  care  the  county  authorities  main- 
tained this  bridge  in  repair,  and,  being 
closely  connected  with  the  discovery  of  the 
rotten  stringers  by  the  workmen,  it  was  per- 
tinent to  go  to  the  jury  for  their  considera- 
tion upon  the  question  whether  the  defend- 
ant had  notice,  or  ought  to  have  had  notice 
or  knowledge,  of  the  present  defective  condi- 
tion of  the  bridge.  Shaw  v.  Sun  Prairie 
(Wis.)  42  N.  W.  271;  Kh-cher  v.  Town  of 
Larchwood.   supra. 

Exceptions  were  also  saved  to  certain  In- 
structions given  by  the  court,  in  one  Instance 
modifying  an  instruction  requested  by  the 
defendant.  But  as  the  grounds  upon  which 
the  exceptions  were  predicated  are  the  same 
in  substance  as  those  'vyhich  it  is  claimed  are  | 


fatal  to  the  complaint  and  to  plalntlfTs  case 
as  against  the  motion  for  a  nonsuit,  it  is  un- 
necessary to  notice  them  specifically,  as  what 
has  been  said  adequately  disposes  of  the 
questions  presented  with  referen'ce  thereto. 
In  further  support  of  the  views  herein  en- 
tertained, see  Bonebrake  v.  Board  of  Com- 
missioners, 141  Ind.  62,  40  N.  E.  141;  Uaphd 
v.  Moore,  68  Pa.  404,  8  Am.  Rep.  202. 

Finding  no  error  In  the  record,  the  judg- 
jaeat  of  tbe  circuit  court  will  be  aflSrmed. 
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TUCKER  V.  S.  OTTENHEIMER  ESTATE. 

(Supreme  Court  of  Oregon.     July  3,  1905.) 

Administrators— AoREEMBNT  fob  Lien  os 
Lands— Validity— Statute  of  Frauds. 
Where  an  administrator  and  another  had 
succeeded  to  all  the  interests  of  the  estate,  and, 
the  personal  property  being  exhausted,  such 
parties  agreed  that  the  commissions  due  the  ad- 
ministrator, together  with  moneys  advanced  by 
him  individually,  should  be  a  lien  on  the  lands 
of  the  estate,  and  in  pursuance  of  the  agreement 
the  administrator  entered  into  possession  of  the 
lands,  and  it  was  agreed  that  the  profits  should' 
be  divided  according  to  the  interest -of  the  par- 
ties, the  agreement  was  void,  under  the  statute 
of  frauds,  and  the  administrator  not  entitled  to 
enforce  his  lien  in  equity. 

Appeal  from  Circuit  Court,  Baker  (bounty; 
Robert  Eakin,  Judge. 

Ejectment  by  the  S.  Ottenheimer  ESstate 
against  John  A.  Tucker,  in  which  defendant 
filed  a  cross-bill  seeking  equitable  relief,  and 
from  a  decree  dismissing  the  cross-bill  de- 
fendant appeals.     Affirmed. 

Cross-bill  to  an  action  in  ejectment.  It 
sets  out,  in  substance,  that  the  defendant, 
the  S.  Ottenheimer  Estate,  is  a  corporation, 
its  purposes  being  to  conduct  the  business 
of  such  estate,  tbe  stockholders  being  the 
heirs  of  S.  Ottenheimer;  that  on  July  27, 
1884,  one  Harry  A.  Johnson  died,  leaving 
as  his  heirs  at  law,  bis  mother.  Samantha 
Johnson,  his  half-brother,  Charles  Herring, 
and  his  half-sister,  Elizabeth  Herring  (now 
Baldock);  that  Johnson  at  the  time  of  bis 
death  was  the  owner  of  certain  real  prop- 
erty, which  is  described;  that  thereafter,  in 
1892,  plaintiff  purchased  tbe  Baldock  inter- 
est; that,  shortly  after  the  decease  of  John- 
son, plaintiff  was  appointed  administrator 
of  his  estate,  and  took  possession  of  the 
property  thereof;  that  he  regularly  proceed- 
ed with  the  administration,  and  on  Octo- 
ber 5,  1894,  duly  filed  his  final  account  as 
such  administrator,  which  was  on  November 
6tb  following  settled  and  approved,  and  the 
plaintiff  discharged ;  that  at  the  time  of  such 
final  settlement  S.  Ottenheimer  bad  suc- 
ceeded by  purchase  to  an  undivided  two- 
thirds  interest  In  tbe  real  property,  and 
plaintiff  to  the  remaining  one-third  interest, 
the  whole  being  subject  to  the  debts  of  the 
deceased  and  tbe  expenses  of  administration; 
that  pending  the  administration  there  was 
forced  upon  tbe  admlif^(j|^(gi^  ^^a|^J4ti^- 
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tion,  canslng  mucb  expense  and  depreciation 
of  the  property  of  tlie  estate;  that  at  the 
time  of  such  linal  settlement  the  personal 
property  had  been  exhausted,  and  aside 
therefrom  the  plaintiff  had  advanced  and 
paid  ont  on  his  individual  account  in  meet- 
ing the  expenses  $3,0^5.75;  tliat  his  commis- 
sions as  administrator  amounted  to  $26&.72, 
aggregating,  with  the  costs  of  final  settle- 
ment, $3,440.42,  all  of  which,  were  allowed 
plaintiff  upon  such  final  settlement;  that  by 
the  express  consent  and  understanding  of 
the  said  S.  Ottenhelmer  and  the  plaintiff,  as 
such  administrator,  with  a  view  to  effect- 
ing a  final  settlement  ont  of  court,  it  was 
agreed  that  the  said ,  sums  aggregating 
(3,440.42  should  be  and  remain  a  lien  upon 
the  real  property  in  the  nature  of  an  equita- 
ble mortgage,  and  that  plaintiff  should  en- 
ter into  possession  of  the  same,  and  the 
whole  thereof,  and  out  of  the  proceeds,  rents 
and  profits  arising  therefrom,  or  from  the 
sale  of  the  premises,  in  case  of  a  sale  being 
made,  should  be  paid  such  demands,  with 
interest,  and  that  the  balance  of  the  prop- 
erty remaining  should  be  divided  between 
the  plaintiff  and  Ottenhelmer  according  to 
their  respective  Interests;  that  plaintiff  im- 
mediately entered  into  possession  of  said  real 
property  with  the  exprjess  consent  of  Otten- 
helmer, and  so  continued  in  possession  until 
the  tatter's  death,  in  January,  1898,  and  has 
since  remained  in  such  possession  by  virtue 
of  said  agreement  with  him.  The  plaintiff 
then  shows  some  receipts  for  rentals  by 
Ottenhelmer,  and  other  matters  of  account 
touching  the  product  of  the  land,  and  also 
some  complications  arising  by  way  of  at- 
tachment, ai^d  alleges  that,  while  plaintiff 
was  so  In  possession  wtth  the  consent  of 
Ottenhelmer,  he  made  certain  valuable  and 
necessary  improvements  upon  the  land-,  by 
erecting  a  dwelling  house  thereon  at  a  cost 
of  about  $400,  a  bam  at  9100,  and  clearing 
up  and  reducing  to  cultivation  20  acres  of 
land  at  a  cost  of  $40,  and  that  the  defendant 
ctM'poratlon  claims  some  Interest  in  the  land 
as  successor  to  8.  Ottenhelmer.  The  prayer 
is  that  upon  final  hearing  plaintiff  be  de- 
creed to  be  the  owner  In  fee  of  an  undi- 
vided one-third  of  the  land;  that  defendant 
be  decreed  to  be  Indebted  to  plaintiff  in 
the  sum  of  $458.22,  the  amount  due  plaintiff 
on  account  of  the  rents,  issues,  and  profits, 
and  permanent  improvements,  and  the  further 
sum  of  $2,293.60,  With  legal  interest,  being 
two-thirds  Of  the  amount  of  the  equitable 
lien  claimed  upon  the  land;  that  said  lien 
be  foreclosed,  and  the  land  sold  to  satisfy 
the  demand;  and  for  other  relief.  A  mo- 
tion was  filed  to  strike  out  many  parts  of 
the  complaint,  which  was  sustained,  being 
treated  as  a  demurrer;  and,  the  plaintiff  re- 
fusing to  plead  further,  the  canse  was  dis- 
missed, and  he  appeals. 

T.   H.   Crawford,    for   appellant     W.   F. 
Batcher,  for  responjlent 


WOLVERTON,  C.  J.  (after  stating  the 
facts).'  The  only  question  presented  by  the 
appeal  is  iwhether  the  cross-bill  states  facts 
entitling  the  plaintiff  to  equitable  relief.  The 
order  of  final  settlement  referred  to  in  the 
complaint  is  made  a  part  thereof,  and  shows 
that  the  estate  was  finally  settled  and  the 
administrator  discharged,  and  it  was  ordered 
by  the  court,  among  a  great  many  other 
things,  that  the  amount  allowed  the  admin- 
istrator over  and  above  the  receipts,  to  wit, 
the  sum  of  $3,440.42,  be  declared  a  Hen 
upon  the  real  estate  of  the  deceased.  After 
ascertaining  the  present  ownership  of  the 
real  estate,  the  order  further  recites  "that 
each  and  all  the  said  parties  are  desirous 
and  anxious  that  said  estate  should  be  final- 
ly settled,  and  that  the  charges  thereon 
growing  out  of  the  administration  of  said 
estate  should  be  ascertained  herein,  and 
that  same  should  be  made  a  charge  upon  the 
said  real  estate,  to  be  hereinafter  settled  and 
adjusted  and  paid  by  the  several  owners 
thereof  in  accordance  with  their  equities 
therein,"  and  thereupon  decrees  that  "said 
administrator  turn  over  to  the  said  parties 
•  •  *  all  of  the  real  estate  belonging  to 
said  estate,  and  that  the  said  several  parties 
take  the  said  real  estate  subject  to  the  said 
lien  in  favor  of  this  administrator  for  the 
said  sum  of  $3,440.42,  the  same  to  be  ad- 
justed and  settled  between  them  in  such 
manner  and  by  such  course  or  process  as 
they  may  adopt  therefor."  There  was  no 
appearance  by  any  of  the  heirs  or  their 
successors,  except  the  administrator  him- 
self. 

The  verbal  contract  relied  upon  is  not  a 
contract  for  the  sale  of  land  where  the  pur^ 
chaser  has  gone  into  possession  In  pursuance 
of  It  and  made  valuable  Improvements,  nor 
Is  it  a  contract  to  give  or  execute  a  mort- 
gage or  other  instrument  with  a  view  to 
creating  a  lien  upon  the  premises,  but  it  is 
set  forth  as  itself  creating  the  lien,  and  re- 
Hance  is  had  thereon  solely  for  the  equitable 
relief  prayed  for.  It  Is  conceded  that  the 
county  or  probate  cotirt  had  no  power  or 
authority  to  adjudge  a  lien  upon  the  realty 
of  the  estate  In  favor  of  plaintiff  so  as  to 
bind  the  heirs,  and  its  order  or  decree  Is 
not  relied  upon  as  within  Itself  impressing 
the  lien. 

A  verbal  contract  for  a  mortgage,  based 
upon  a  consideration,  where  there  has  been 
part  performance  In  pursuance  of  the  con- 
tract, may  be  specifically  enforced,  upon  the 
same  principle  as  equity  will  enforce  a  verbal 
contract  for  the  sale  of  realty.  The  ground  of 
the  equity  is  well  stated  In  Dean  v.  Anderson, 
34  N.  J.  Eq.  49C,  500:  "Where  an  agreement 
has  been  executed  or  in  part  performed  by 
the  complainant,  and  the  acts  done  place  him 
In  a  situation  which  is  a  fraud  upon  him  un- 
less the  agreement  is  executed,  equity  will 
not  permit  the  defendant  to  protect  himself 
from  executing  bis  part  of  the  agreement's  , 
pleading  that  It  was  not  In  writing,  "-igj^ 
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ground  upon  which  this  court  acts  In  cases  of 
part  performance  Is  fraud  In  refusing  to  per- 
form after  performance  by  the  other  party, 
and  the  court  wlli  interpose  and  grant  relief, 
notwithstanding  the  statute,  when  the  com- 
plainant shows  a  performance  on  his  side,  by 
which  he  would  suffer  an  injury  amounting 
to  fraud  by  the  refusal  to  execute  the  agree- 
ment on  the  part  of  the  defendant."  The 
doctrine  Is  well  settled.  King  v.  Williams,  6C 
Ark.  3a3,  50  S.  W.  695;  Irvine  v.  Armstrong, 
31  Minn.  216,  17  N.  W.  343 ;  Hleks  v.  Turck, 
72  Mich.  311,  40  N.  W.  339 ;  Baker  v.  Baker, 
2  S.  D.  2C1,  49  N.  W.  1064,  39  Am.  St.  Rep. 
770.  But  such  Is  not  the  case  here.  There  is 
no  agreement  for  a  mortgage  or  other  lien, 
and  part  performance  in  pursuance  thereof. 
The  agreement  is  direct  and  explicit  between 
the  parties,  and  itself  constitutes  the  lien,  or 
else  there  is  none.  The  condition  is  the  same 
as  if  one  party  had  attempted  by  purely  ver- 
bal arrangement  to  create  a  mortgage  in  fa- 
vor of  another  upon  realty  for  the  security  of 
a  sum  loaned.  Could  the  agreement  be  en- 
forced, not  having  been  entered  into  in  writ- 
ing? A  mere  statement  of  the  proposition 
shows  it  80  clearly  to  come  within  the  statute 
of  frauds  that  it  is  scarcely  necessary  to  di- 
late upon  the  subject.  Where  such  a  trans- 
action tantamount  to  an  equitable  mortgage, 
the  formal  written  mortgage  would  not  at  all 
be  necessary,  and  the  statute  of  frauds,  as 
it  relates  to  mortgages  of  realty,  would  be 
'a  dead  letter.  A  mortgage  is  in  form  a  con- 
veyance. Watson  v.  Dundee  Mortgage  Co., 
12  Or.  474,  8  Pac.  548.  And  it  should  be  in 
writing,  and  executed  with  like  formalities 
as  a  deed ;  and  to  permit  a  debt  to  be  char- 
ged upon  realty  as  a  lien  by  verbal  agree- 
ment would  be  evasive  of  the  statute.  If 
there  has  been  part  performance  or  possession 
given,  it  has  been  in  pursuance  of  an  agree- 
ment that  never  created  the  lien,  and  the 
acts  of  part  performance  will  not  create  it. 
Acts  of  part  performance,  as  they  relate  to 
a  contract  of  sale,  will  usually  create  an 
equity  that  will  afford  relief  by  way  of  spe- 
cific performance;  but,  where  neither  the 
contract  nor  the  acts  of  part  performance  are 
tantamount  to  the  creating  of  a  lien,  there 
can  be  no  enforcement  of  it  The  debt  in 
question  was  not  contracted  on  the  credit  of 
the  property,  and,  the  agreement  being  insuf- 
ficient to  impress  a  lien  on  account  of  it, 
equity  will  not  afford  the  relief  sought.  Ben- 
nett V.  Nichols,  12  Mich.  22. 

The  further  contention  is  made  that  the  de- 
fendant should  be  held  to  be  a  trustee  ex  mal- 
eflcio  of  the  legal  title,  subject  to  the  Hen  of 
plaintiff  for  his  claim  of  $3,440.42.  The  prin- 
ciple invoked  is  that  it  would  be  a  fraud  upon 
the  plaintiff  to  allow  the  defendant  to  retain 
the  land,  or  his  part  of  It.  freed  of  the  incum- 
brance of  the  Indebtedness  of  the  estate,  be- 
cause in  reliance  upon  the  alleged  agreement 
the  plaintiff  was  Induced  to  forego  his  right 
to  sell  the  land  In  probate  for  Its  payment  of 
such  indebtedness.     The  statement  of  the 


complaint  Is  somewhat  vague,  which  is  that 
in  order  to  effect  a  final  settlement  of  the  es- 
tate, and  get  the  same  out  of  court.  It  was 
agreed  that  said  sum  should  be  and  remain 
a  lien  upon  the  real  estate  in  the  nature  of 
an  equitable  mortgage;  that  plaintiff  should 
enter  into  possession  of  the  real  estate,  and 
that  said  sum,  with  interest,  should  be  paid 
out  of  the  rents  and  profits  thereof,  or  the 
sale  of  the  premises  in  case  sale  thereof  was 
made;  and  that  the  balance  of 'the  property 
should  be  divided  equally  among  the  parties. 
The  agreement  provides  for  no  sale,  but  that, 
if  one  should  be  made,  the  proceeds  should  be 
applied  towards  the  indebtedness,  and  one 
would  suppose  that  the  intendment  was  that 
the  rents  and  profits  should  finally  cancel  the 
demand;  the  defendant  assuming  no  per- 
sonal obligations  to  pay  any  part  of  it.  De- 
fendant's ownership  of  the  legal  estate  comes 
to  it  naturally  enough  by  descent  and  pur- 
chase, and  none  of  plaintiff's  funds  have  been 
employed  in  its  acquirement  So  there  can 
arise  no  resulting  or  constructive  trust  out  of 
the  situation.  The  only  element  of  mala  fides 
that  can  be  Injected  into  the  transaction"  is 
that  it  would  be  a  fraud  upon  the  plaintiff 
not  to  let  him  get  his  money  out  of  the  prop- 
erty, because  it  was  agreed  verbally  between 
the  parties  or  their  predecessors  that  the  es- 
tate's indebtedness  should  be  and  remain  a 
lien  upon  the  real  estate  in  the  nature  of  an 
equitable  mortgage.  But  this  brings  us  back 
to  the  first  question,  which  is  whether  the 
agreement  is  within  the  statute  of  frauds,  and 
this  we  have  resolved  against  its  validity.     . 

It  is  nrged  tl\at  plaintiff  was  induced  to 
waive  bis  lien  upon  the  land  for  the  money 
due  him  from  the  estate,  but  that  stands  as 
the  only  consideration  for  the  verbal  agree- 
ment, and,  being  performed  on  his  part, 
stands  in  no  stronger  light  tlian  if  he  bad 
loaned  the  money  direct  to  the  defendant  and 
thereupon  entered  into  a  verbal  agreement 
depending  upon  it  alone  to  constitute  the  lien, 
or,  as  it  is  termed,  an  equitable  mortgage. 
The  agreement  is  wholly  Incompetent  to  im- 
press a  lien  of  any  sort,  and  part  perform- 
ance cannot  help  the  situation.  So,  too,  the 
entering  Into  possession  could  not  avail  for 
the  purpose.  If  any  rights  have  arisen  by 
virtue  of  possession  and  the  making  of  im- 
provements upon  tlie  land  by  assent  of  the 
defendant,  they  do  not  operate  to  confer  a 
lien  through  the  verbal  agreement  which  con- 
stitutes the  very  groundwork  of  his  cause  of 
suit. 

The  cases  of  Paine  v.  Wilcox,  16  Wis.  215, 
and  Cutler  v.  Babcock,  81  Wis.  195,  51  N.  W. 
420,  20  Am.  St.  Rep.  882,  so  much  relied  upon, 
do  not  seem  to  ua  to  be  in  point.  In  each  of 
these, cases  the  party  complained  against  had 
obtained  the  legal  title  to  the  property  under 
conditions  that  it  was  accounted  a  fraud  to 
pennit  him  to  retain  it  and  he  was  therefore 
held  to  be  a  trustee  ex  maleflcio.  But  here 
tlie  conditions  are  quite  the  contrary.  The 
defendant  has  simply  come  into  its  own,  with 
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a  verbal  agreement  that  a  Hen  should  be  con- 
tinned  tbcreon ;  and,  while  it  may  be  a  breach 
of  a  void  contract  for"  it  to  disavow  the 
agreement.  It  has  acquired  nothing  that  it 
would  be  a  fraud  upon  the  plaintiff  to  permit 
It  to  retain-  Mortgages  do  not  usually  arise 
ex  maleflcio,  but  a  trust  might. 

For  these  reasons,  we  do  not  think  the  com- 
plaint sufficient,  and  the  decree  of  the  trial 
court  will  therefore  be  affirmed. 


(46  Or,  485) 


STATE  V.  MILLER. 


(Supreme  Court  of  Oregon.     July  3,  1905.) 

1.  AppEAi^-BirL  OF  Exceptions. 

A  decision  that  a  juror  challenged  for  ac- 
tual bias  is  not  incompetent  may  be  reviewed  on 
appeal,  even  though  all  the  evidence  as  to  his 
competency  is  not  incorporated  in  the  bill  of  ex- 
ceptions, if  the  bill  contains  sufficient  testimony 
to  show  that  the  juror  was  disqualified. 

2.  Jurors— AcTiTAi.  Bias. 

In  a  prosecution  for  murder,  a  juror  who 
testified  that  he  was  present  in  court  at  a  for- 
mer trial,  heard  part  of  the  testimony,  and  talli- 
ed with  some  of  the  witnesses,  a^d  formed  a  fix- 
ed and  positive  opinion,  which  it  would  require 
a  good  deal  of  evidence  to  remove,  as  well  as  a 
jnror  who  had  talked  with  jurors  who  served 
at  the  former  trial  and  witnesses  who  had  tes- 
tified therein,  and  who  stated  that  he  had  form- 
ed an  opinion  Mrhich  it  would  require  strong 
testimony  to  overthrow,  was  incompetent  for 
actual  bias,  under  B.  &  C.  Comp.  §§  121,  123, 
defining  actual  bias,  and  providing  that  an  opin- 
ion shall  not  of  itself  be  sufficient  to  sustain  a 
challenge,  but  that  the  court  must  be  sati.sfied 
from  all  the  circumstances  that  the  juror  can- 
not disregard  the  evidence  and  try  the  issue  im- 
partially. 

Appeal  from  Circuit  Court,  Harney  Coun- 
ty;  M.  T>.  Clifford,  Judge. 

George  S.  Miller  was  convicted  of  murder, 
and  appeals.    Reversed. 

See  74  Pac.  658. 

J.  K.  Weatherford,  for  appellant.  A.  M. 
Crawford,  Atty.  Gen.,  and  Lionel  R.  Webster, 
for  the  State. 


MOORE,  3.  The  defendant,  George  S. 
Miller,  was  jointly  Indicted  with  James  Col- 
well  and  Bert  Bally  for  the  murder  of  Jo- 
seph Warren  Curtis,  and,  having  been  sep- 
arately tried,  he  was  convicted  of  murder  in 
the  second  degree,  and  appeals  from  the  judg- 
ment which  followed,  assigning  as  error,  in- 
ter alia,  the  action  of  the  court  In  denying 
challenges  for  actual  bias  interposed  to  cer- 
tain persons  called  as  jurors.  It  is  main- 
tained by  counsel  for  the  state,  however,  that 
the  bill  of  exceptions  does  not  show  that  all 
the  testimony  given  by  such  persons  as  to 
their  qualifications  is  Included  in  the  tran- 
script, and  hence  the  question  sought  to  be 
reviewed  Is  not  brought  up  for  consideration. 
In  State  v.  Tom,  8  Or.  177,  it  was  held  that, 
where  the  decision  on  the  trial  of  a  challenge 
of  a  juror  for  actual  bias  Is  assigned  as  er- 
ror, this  court  will  not  revise  the  determina- 
tion unless  it  appears  from  the  transcript 


that  all  the  evidence  adduced  at  such  trial 
is  Incorporated  in  the  bill  of  exc«ptIons.  An 
examination  of  that  case  will  show  that  one 
George  Klum  was  called  as  a  juror,  and, 
having  been  challenged  for  actual  bias,  tes- 
tified on  his  voir  dire  as  therein  set  out  We 
have  inspected  the  transcript  in  that  case 
<wi  file  in  this  court,  which,  in  addition  to  the 
testimony  quoted  in  the  opinion,  is  as  fol- 
lows: "That  said  Juror  was  submitted  to  the  . 
court,  and  the  court  announced  that  he  was 
satisfied  from  all  the  circumstances  of  the* 
case  that  the  Juror  could  disregard  any  opin- 
ion he  had,  and  1-efused  to  sustain  the  de- 
fendant's challenge,  but  ruled  that  said 
George  Klum  was  a  competent  Jufror  to  sit 
In  said  cause;  to  which  ruling  of  the  couit 
the  defendant  by  his  counsel  then  and  there 
excepted."  The  answers  of  the  juror  as  quot- 
ed In  that  case  and  the  action  of  the  court 
In  determining  his  qualification,  as  herein 
specified,  constitute  the  entire  bill  of  excep- 
tions relating  to  his  examination.  It  is  not 
to  be  supposed  that  the  court,  without  fur- 
ther examination,  arbitrarily  decided  that 
Kliun  was  a  qualified  Juror  after  he  had  tes- 
tified "that  he  had  a  fixed  opinion  as  to  the 
guilt  or  Innocence  of  defendant;  that  it  would 
take  evidence  to  remove  such  opinion;  that 
It  was  founded  upon  what  he  bad  read  iu 
the  newspapers  touching  the  accusation,  and 
upon  statements  made  to  him  by  persons  who 
professed  to  detail  the  facts.''  State  v.  Tom, 
8  Or.  177.  The  juror  In  that  case  was  un- 
doubtedly examined  further  concerning  his 
qualifications,  and  from  the  testimony  given 
the  court  must  have  determined  that  he  could 
disregard  the  opinion  he  had  formed,  and 
Impartially  try  the  issue  involved.  As  the 
bill  of  exceptions  In  that  case  did  not  pur- 
port to  contain  any  of  the  evidence  tending 
to  show  that  the  opinion  which  the  juror 
had  formed  could  be  Ignored,  and  as  the 
testimony  given  by  him  did  not  necessarily 
show  that  he  was  disqualified,  no  other  con- 
clusion could  have  been  reached  than  that 
announced. 

The  trial  of  a  challenge  for  actual  bias  la 
not  like  the  consideration  of  a  motion  for  a 
Judgment  of  nonsuit,  which  requires  that  the 
case  should  not  be  taken  from  the  Jury  It 
there  is  any  evidence.  Inference,  or  presump- 
tion reasonably  tending  to  support  the  plain- 
tiff's theory  of  the  case  as  disclosed  by  his 
pleadings.  The  granting  or  denying  of  such 
a  Judgment  will  not  be  reviewed  unless  the 
bill  of  exceptions  conclusively  shows  that  It 
contains  all  the  testimony  introduced  at  the 
trial  prior  to  the  Interposition  of  the  mo- 
tion. This  is  so  because  the  right  to  such 
a  Judgment  does  not  depend  upon  the  pre- 
ponderance of  the  evidence,  but  upon  the  ab- 
sence of  any  testimony  necessary  to  support 
a  material  issue.  A  challenge  for  actual  bla-s 
involves  a  question  of  fact  relating  to  the 
qualification  of  the  person  called  as  a  juror, 
and  the  issue  raised  is  to  be  determined  from 
the  preponderance  of  the  testimony  tending 
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to  prove  either  the  Impartiality  or  the  preju- 
dice of  such  person.  When  It  satisfactorily 
appears  from  the  examination  of  a  person 
called  as  a  Juror  that  he  possesses  such  a 
state  of  mind  that  he  cannot  try  the  issues 
impartially,  the  Introduction  of  any  further 
testimony  would  be  superfluous.  So,  too, 
when  a  bill  of  exceptions  contains  sufllcient 
testimony,  talcen  at  the  examination  of  a  Ju- 
ror challenged  for  actual  bias,  conclusive^ly 
to  show  that  he  is  dlsquali&ed,  any  evidence 
in  excess  thereof  must  necessarily  be  use- 
less. The  statement  of  this  principle  is  not 
Intended  to  contravene  the  legislative  dec- 
laration that  In  the  trial  of  a  challenge  for 
actual  bias,  although  It  should  appear  that 
the  Juror  objected  to  had  formed  or  expressed 
an  opinion  upon  the  merits  of  the  case  from 
what  he  may  have  heard  or  read,  such  opin- 
ion shall  not  of  itself  be  sufficient  to  sustain 
the  challenge,  but  the  court  must  be  satisfied 
from  all  the  circumstances  that  the  Juror 
cannot  disregard  such  opinion,  and  try  the 
issue  impartially.  B.  &  C.  Comp.  |  123.  Nor 
must  the  statute  adverted  to  receive  «uch  a 
liberal  construction  as  to  nullify  the  funda- 
mental law  of  this  state,  which,  so  far  as 
involved  herein.  Is  as  follows:  "In  all  crim- 
inal prosecutions  the  accused  shall  have  the 
right  to  public  trial  by  an  impartial  Jury  in 
the  county  in  which  the  offense  shall  have 
been  committed."  Const  art  1,  $  11.  Con- 
sidering the  qnalidcations  of  the  persons 
challenged  for  actual  bias,  the  question  to  be 
determined  is  whether  or  not  the  testimony 
given  by  them  shows  that  they  were  i^uch  Ju- 
rors as  are  guarantied  to  an  accused  in  a 
criminal  action.  Actual  bias,  as  defined  by 
our  statute.  Is  the  existence  of  a  state  of 
mind  on  the  part  of  the  Juror  in  reference 
to  the  action  or  to  either  party  which  satis- 
fies the  trier,  in  the  exercise  of  a  sound  dis- 
cretion, that  he  cannot  try  the  issue  impar- 
tially and  without  prejudice  to  the  substan- 
tial rights  of  the  party  challenging.  B.  & 
C.  Comp.  §  121.  In  prescribing  the  mode  of 
determining  the  continuance  of  such  a  pre- 
disposition that  disqualifies  a  person  from 
acting  as  a  Juror  it  is  further  enacted  that 
on  the  trial  of  an  objection  for  actual  bias, 
although  it  should  appear  that  the  Juror 
challenged  has  formed  or  expressed  an  opin- 
ion upon  the  merits  of  the  case  from  what 
he  may  have  heard  or  read,  such  opinion 
shall  not  of  Itself  be  sufficient  to  sustain 
the  challenge,  but  the  court  must  be  satisfied 
from  all  the  circumstances  that  the  Jiuror 
cannot  disregard  such  (pinion  and  try  the  is- 
sue impartially.  Id.  {  123.  The  dissemina- 
tion of  general  Information  as  a  means  of 
conducing  to  human  enjoyment  may  well 
characterize  the  present  as  the  newspaper 
age.  A  general  demand  for  knowledge  of  cnr- 
Tent  events  gives  rise  to  the  publication  of 
news.  This  necessitates  the  employment  of 
alert  correspondents  In  every  section  of  the 
country,  who  Industriously  seek  for  interest- 
ing facts,  put  them  into  readable  shape,  and 


transmit  them  to  the  newspapers  by  which 
they  are  engaged.  The  perusal  of  these  facts 
by  thinking  persons  necessarily  induces  opin- 
ions, based  on  the  assumption  of  the  truth 
of  the  narration.  The  pioneers  of  this  state 
were  not  able  to  secure  many  newspapers,  and 
the  few  they  had  were  read,  not  for  pastime, 
but  for  information,  and,  being  thinking  men, 
their  representatives  in  the  legislative  as- 
sembly, understanding  the  existing  condi- 
tions, enacted  the  statute  which  provides  that 
a  preconceived  opinion  upon  the  merits  of  a 
cause,  formed  from  what  may  have  been 
beard  or  read,  does  not  of  itself  necessarily 
render  a  person  called  as  a  Juror  partial. 
Upon  a  moment's  reflection,  the  wisdom  of 
this  law  is  reivlized,  for.  If  the  existen6e  of  an 
opinion  as  to  the  merits  of  a  cause  based  on 
what  one  called  to  try  an  Issue  may  casually 
have  heard  or  read  disqualifled  him  as  a  Ju- 
ror, the  trial  of  actions  by  Juries  would  be 
monopolized  by  the  Ignorant,  who  are  not 
interested  in  the  world's  progress,  by  those 
who  would  be  willing  to  commit  perjury  to 
secure  positions  as  Jurors,  and  by  those  so 
weak  mentally  as  to  be  unable  to  form  con- 
clusions from  hearing  or  reading  a  statement 
of  elementary  facts.  The  man  who  has  read 
with  care  an  ordinary  newspaper  account  ot 
an  important  local  event,  or  who  has  heard 
it  casually  discussed  by  his  neighbors,  and 
who,  on  his  voir  dire  examination,  states 
that  he  has  not  formed  an  opinion.  Is  either 
at  heart  a  criminal,  who  seeks  a  position  as 
a  Juror  for  a  sinistw  purpose,  or  he  is  an 
imbecile,  who  is  incapable  of  forming  a  men- 
tal conception;  and  in  either  case  ought  to 
be  discharged  on  his  mere  statement  that  the 
perusal  of  the  facts  in  a  newspaper  or  the 
recital  thereof  by  his  neighbors  produced  in 
his  mind  no  opinion  as  to  the  merits  of  the 
case.  The  nature  of  the  opinion  entertained 
determines  the  qualification  or  ineligibility 
of  the  person  possessing  it  to  serve  as  a  Ju- 
ror in  the  trial  of  a  cause,  and  the  quantity 
of  evidence  necessary  to  remove  it  determines 
its  character.  Newspaper  accounts  of  im- 
portant events  contain  a  mere  summary  of 
the  facts,  stated  in  the  briefest  manner  pos- 
sible intelligently  to  Impart  the  news. 
Though  the  perusal  of  such  accounts  will  or- 
dinarily create  in  the  mind  of  an  intelligent 
reader  an  opinion  as  to  the  merits  of  a  cause, 
which  requires  evidence  to  remove,  such  con- 
clusion is  not  usually  deep  or  lasting,  because 
the  information  on  which  It  Is  based  is  mea- 
ger. State  V.  Ingram,  23  Or.  434,  31  Pac. 
1049;  State  v.  Kelly,  28  Or.  225,  42  Pac  217, 
52  Am.  St.  Rep.  777;  State  v.  Olberman,  33 
Or.  556,  55  Pac.  866;  State  v.  Savage,  36  Or. 
191,  60  Pac.  610,  61  Pac.  1128;  State  v.  Mc- 
Danlel.  39  Or.  161,  65  Pac.  520;  State,  v. 
Armstrong,  43  Or.  207,  73  Pac.  1022.  So,  too, 
the  statement  of  such  facts  as  a  matter  of 
news  by  a  disinterested  person  necessarily 
creates  in  the  mind  of  the  hearer  an  opinion 
that  is  changeable  in  the  same  manner  and 
for  similar  reasons. 
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It  is  possible  tbst  many  related  facts,  sub- 
ordinate to  the  principal  inquiry,  might  be 
beard  by  a  person  In  conrt  during  a  trial, 
or  outside  tbereof  from  witnesses,  without 
creating  in  tlie  mind  of  the  hearer  such  a  fix- 
ed and  positive  opinion  as  to  disqualify  him 
from  serving  as  a  Juror  in  a  retrial  of  the 
cause.  If,  however,  such  person  was  in 
court  at  a  former  trial,  and  heard  witnesses 
testify  concerning  the  vital  fa'ct  at  issue, 
upon  the  truth  or  falsity  of  which  the  ver- 
dict necessarily  depended;  or  If  he  heard 
such  facts  related  by  interested  witnesses, 
whose  statements  he  believed;  or  if  he 
heard  the  Jurors  at  such  trial  discussing  the 
merits  of  the  case,  and  from  what  he  heard 
formed  a  fixed  opinion  which  required  evi- 
dence to  remove — such  person  at  a  retrial 
of  the  cause  Is  not  an  impartial  Juror,  and 
when  called  as  such,  and  objected  to  for 
actual  bias,  the  challenge  ought  not  to  be 
controverted  by  opposing  counsel  or  denied 
by  a  court.  In  State  v.  Saunders,  14  Or.  300, 
12  Fac.  441,  it  Is  intimated  that  a  person 
who  bad  heard  the  testimony  in  any  case, 
had  read  a  detailed  statement  of  it,  or  had 
been  told  It  by  some  one  claiming  to  know, 
was  Incompetent  to  serve  as  a  Juror.  In 
Kumli  V.  Southern  Pacific  Company,  21  Or. 
605,  28  Pac.  637,  It  is  suggested  that  whether 
a  person  called  as  a  Juror  can  disregard  an 
opinion  he  has  formed  depends  in  part  upon 
the  source  of  the  information  upon  which 
such  conclusion  is  based.  In  State  v.  Brown, 
28  Or.  147,  41  Pac.  1042,  It  is  argued  that 
where  a  Juror'  knows  the  facts  involved  in  a 
cause,  upon  which  he  has  formed  an  opin- 
ion, a  challenge  for  actual  bias  ought  to  be 
sustained.  In  State  v.  Morse,  35  Or.  462,  57 
Pac.  C31,  a  Juror  on  his  voir  dire,  having 
tesUfied  "that  he  had  heard  a  little  of  the 
testimony  on  a  former  trial,  and  had  heard 
a  good  deal  on  the  outside,"  from  which  he 
had  formed  an  ot)tnIon  that  be  thought  would 
hinder  him  from  giving  the  accused  a  fair 
and  impartial  trial,  said  if  he  was  accepted 
"he  should  certainly  endeavor  to  try  the  case 
fairly  and  impartially  upon  the  testimony 
of  the  witnesses  and  the  law  as  given  by 
the  conrt,  although  he  felt  that  his  previous 
opinion  would  make  It  more  difficult  for  him 
to  do  so,"  was  held  competent.  In  that  case 
the  "little  testimony,"  the  Juryman  had 
heard  In  court  on  the. former  trial  may  have 
been  unimportant,  or  not  such  as  necessarily 
determined  the  cause.  The  "great  deal"  he 
had  heard  on  the  outside  was  not  testimony, 
bat  hearsay,  and  may  not  have  been  a  state- 
ment of  the  material  facts,  for  in  speaking  of 
the  persons  whom  he  had  heard  discuss  the 
matter  he  said  he  "did  not  know  whether 
they  were  witnesses  or  not."  In  the  case  at 
bar,  though  the  bill  of  exceptions  shows  that 
objections  were  made  to  several  persons 
called  as  Jurors,  each  was  excused  by  de- 


fendant's counsel  except  the  last,  when,  hav- 
ing exhausted  all  their  peremptory  chal- 
lenges, they  were  compelled  to  accept  him. 
We  shall  call  attention  to  the  testimony  of 
only  two  of  such  persons.  The  Judge's  cer- 
tificate, appended  to  the  bill  of  exceptions, 
does  not  state  that  the  entire  testimony  giv- 
en by  the  persons  called  as  Jurors  is  Included 
in  the  transcript.  That  It  is  not  so  Incorpo- 
rated is  negatived  by  the  bill  of  exceptions, 
from  which  the  following  extract  is  taken: 
"W.  0.  White  was  examined  as  a  Juror,  and, 
among  other,  testified  as  follows."  Here  ap- 
pear what  purport  to  be  replies  to  prelim- 
inary interrogatories,  which  are  omitted,  fol- 
lowed by  questions  and  answers,  from  which 
we  summarize:  This  person  stated  on  his 
voir  dire  examination  that  he  was  in  court 
at  a  former  trial  of  this  cause,  when  Mrs. 
Curtis,  widow  of  the  deceased,  gave  her  tes- 
timony, but  he  did  not  know  that  he  heard 
all  of  it,  for  it  was  difficult  ^or  him  to  hear 
what  she  said;  that  he  had  heard  some  of 
the  witnesses  who  appeared  at  the  former; 
trial  of  this  action  detail  the  testimony  given 
by  them;  that  from  what  he  had  heard  he 
had  formed  a  fixed  and  positive  opinion, 
which  would  require  a  good  deal  of  evidence 
to  remove;  that.  If  the  defendant  could  pro- 
duce evidence  to  establish  his  guilt  or  Inno- 
cence, he  would  change  his  opinion,  but 
that  he  believed  he  could  give  him  an  impar- 
tial trial  on  the  evidence  which  he  might 
hear  in  court.  B.  Terrill  testified  on  his 
voir  dire  examination  that  he  had  talked 
with  a  good  many  witnesses  who  gave  tes- 
timony at  the  former  trial  of  this  cauqe,  and 
also  with  some  of  the  Jurors  who  returned 
the  verdict  therein;  that  such  persons  de- 
tailed to  blm,  as  nearly  as  they  could,  the 
facts  Involved;  that,  having  confidence  in 
what  they  said,  he  had  formed  a  fixed  opin- 
ion as  to  the  merits  of  the  case,  which  would 
require,  strong  testimony  to  overthrow,  and 
which,  to  him,  prevented  the  parties  from 
starting  on  an  equal  race  in  the  trial;  but 
that,  tf  accepted  as  a  Juror,  he  could  lay- 
aside  such  opinion,  and  try  the  case  fairly 
and  Impartially.  As  we  remember  the  tes- 
timony given  at  the  former  trial  (State  v. 
Miller,  43  Or.  325,  74  Pac.  658)  by  Mrs.  Cur- 
tis, who  heard  the  fatal  shots  fired  that 
made  her  a  widow,  we  do  not  believe  any 
person  could  listen  to  her  recital  of  the 
facts  without  forming  such  an  opinion  as  to 
render  him  biased  as  to  the  merits  of  the 
case.  Nor  could  a  person  hear  the  witnesses 
or  the  Jurors  tell  the  story  of  the  homicide, 
as  It  was  unfolded  in  court,  without  forming 
such  an  opinion  as  to  the  guilt  or  Innocence 
of  the  defendant  as  to  render  blm  prejudiced 
in  the  matter. 

Other  alleged  errors  are  assigned,  but, 
deeming  them  unimportant,  the  Judgment  is 
reversed,  and  a  new  trial  ordered. 
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(48  Or.  580) 

CALBREATH,    Superintendent    of  •  State    In- 
sane Asylum,  v.  DUNBAR,  Secre- 
tary of   State. 
(Supreme  Court  of  Oregon.     July  8,  1905.) 

States  —  Ofpicebs  —  Salabies  —  Payment 
—Statutes— Implied  Repeat,. 

Laws  1905,  p.  192,  c.  99,  providing  for  the 
monthly  payment  of  salaries  of  certain  em- 
ployes and  officers  of  the  state  by  warrants 
drawn  by  the  Secretary  of  State  on  the  State 
Treasurer  for  the  aggregate  amount  allowed  in 
favor  of  the  superintendent,  president,  or  other 
officer  of  the  institution,  who  is  required  to  give 
bond  to  the  state  to  pay  over  the  proceeds  of 
such  warrant  immediately  to  the  persons  enti- 
tled thereto,'and  repealing  laws  in  conflict  there- 
with, was  an  independent  act,  and  did  not  re- 
peal or  affect  B.  &  C.  Comp.  §  2398,  declaring 
that  no  warrant  shall  be  drawn  by  the  Secreta- 
ry of  State  in  payment  of  any  claim  against  it 
unless  an  appropriation  has  fi^t  been  made 
therefor. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; William  GaJloway,  Judge. 

Mandamus  by  J.  F.  Calbreath,  as  superin- 
tendent of  the  Oregon  State  Insane  Asylum 
against  F.  1.  Dunbar,  as  Secretary  of  State. 
From  a  judgment  denying  the  writ,  relator 
appeals.    Affirmed. 

John  A.  Carson  and  A.  M.  Cannon,  for 
appellant.  I.  H.  Van  Winkle,  Asst.  Atty. 
Gen.,  for  respondent , 

BEAN,  J.  This  Is  a  mandamus  proceeding 
instituted  by  the  superintendent  of  the  asy- 
lum to  compel  the  Secretary  of  State  to  is- 
sue a  warrant  in  his  favor  for  the  salaries 
of  the  officers  and  employes  of  that  institu- 
tion for  the  month  of  May,  1906.  The  de- 
fense of  the  Secretary  is  that  there  Is  no. 
appropriation  available  for  the  payment  of 
such  a  warrant.  Section  239S,  B.  &  C.  Comp., 
reads:  "No  warrant  shall  be  drawn  by  the 
Secretary  of  State  In  payment  of  any  claim 
against  the  state  unless  an  appropriation  has 
first  been  made  for  the  payment  thereof; 
but,  where  such  claim  has  been  Incurred  In 
pursuance  of  authority  of  law,  but  no  appro- 
priation has  been  made  for  its  payment,  or, 
if  made,  has  been  exhausted,  the  Secretary 
shall  audit  such  calm,  and.  If  allowed,  shall 
Issue  to  the  claimant  a  certificate  as  evi- 
dence of  such  allowance."  Under  this  sec- 
tion it  is  manifest  that  the  Secretary  is  not 
only  without  authority  to  issue  the  warrant 
demanded  by  the  plalntifT,  but  would  violate 
his  official  duty  if  he  did  so;  As  said  in 
Boyd  V.  Dunbar,  44  Or.  380,  75  Pac.  695,  his 
duties  are  "confined  to  examining  and  de- 
termining the  claims  of  persons  against  the 
state  in  cases  where  provisions  for  the  pay- 
ment thereof  shall  have  been  made  by  law'; 
and  he  has  no  authority  or  power  to  draw  a 
warrant  In  favor  of  any  claimant,  unless 
there  Is  at  the  time  an  unexhausted  appro- 
priation for  its  payment.  Such  are  the  man- 
datory provisions  of  the  statute;  the  latter 
having  been  enacted  for  the  express  purpose 
of  changing  the  policy  previously  prevailing, 


which  was  approved  In  Shattuck  v.  Klncald, 
31  Or.  379,  393,  49  Pac.  758." 

It  Is  argued,  however,  on  behalf  of  the 
plaintiff,  that  the  act  of  1905  (Laws  Or. 
1905,  p.  192,  c.  99),  providing  for  the  payment 
monthly  of  the  salaries  of  certain  employes 
and  officers  of  the  state,  repeals  In  part,  by 
implication,  section  2398.  It  is  entitled  "An 
act  to  provide  for  the  payment  of  the  sal- 
aries or  conipensatlon,  monthly,  of  the  offi- 
cers and  employes  of  the  State  University, 
the  State  Normal  Schools,  the  Oregon  School 
for  Deaf  Mutes,  the  Oregon  Institute  for  the 
Blind,  the  Oregon  State  Insane  Asylum,  the 
Oregon  Soldiers'  Home,  the  Oregon  State 
Penitentiary,  the  Oregon  State  Reform 
School,  employes  at  the  Capitol  Building,  and 
those  employes  in  the  operation  and  main- 
tenance of  the  State  Fish  Hatcheries."  Sec- 
tion 1  thereof  provides  that  the  payment  of 
the  salaries  of  the  officers  and  employes  of 
the  institutions  and  boards  named,  where 
such  salaries  or  compensation  is  payable  out 
of  the  state  treasury  and  is  fixed  at  a  definite 
rate  per  day,  week,  month,  or  year,  shall 
hereafter  be  made  monthly  as  therein  pro- 
vided. Section  2  requires  the  superintend- 
ent or  president  of  the  board  or  Institution 
named,  or  such  other  officer  as  may  be  des- 
ignated, to  make  out  and  transmit  to  the 
Secretary  of  State  at  the  end  of  each  month 
a  pay  roll,  duly  certified  by  him  and  approv- 
ed by  the  iJroper  auditing  committee  or  of- 
ficer, showing  the  names  of  the  several  em- 
ployes and  the  amount  due  each.  If  the 
Secretary  approves  such  roll,  he  "shall  draw 
a  warrant  on  the  State  Treasurer  for  the  ag- 
gregate amount  allowed  by  him  thereon  in 
favor  of  the  superintendent,  president,'  or 
other  officer  of  such  institution,  who  shall 
immediately  pay  over  the  moneys  received 
thereon  to  the  several  parties  entitled  there- 
to, taking  receipts  therefor,  which  shall  be 
transmitted  to  the  Secretary  of  State."  Sec- 
tion 3  (page  193)  requires  the  superintendent, 
or  other  officer,  before  forwarding  the  pay 
roll  to  the  Secretary  of  State,  or  receiving  u 
warrant  issued  thereon,  to  give  a  bbnd  to 
the  state  for  the  benefit  of  whomever  It  may 
concern,  conditioned  that  he  will  faithfully 
pay  over  the  moneys  received  by  him  on  the 
warrant  to  the  several  parties  entitled  there- 
to. Section  4  requires  all  institutions  and 
boards  whose  officers  or  employes  are  to  be 
paid  monthly  to  give  the  names  of  all  per- 
sons so  paid,  with  the  rate  of  compensation 
of  each  and  the  aggregate  amount  paid  to 
each.  In  their  annual  or  biennial  reports  to 
the  Governor  or  Legislature.  Section  5  re- 
peals all  laws  and  parts  of  laws,  so  far  as 
they  are  In  conflict  with  the  act. 

It  will  be  observed  that  this  law  does  not 
In  terms  repeal,  amend,  or  modify  In  any 
way  section  2398.  And  repeals  or  amend- 
ments by  implication  are  not  favored.  It  is 
the  duty  of  the  court  to  give  force  and  effect 
to  all  legislative  enactments  when  It  can  do 
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8o  wltbont  Tlolence  to  the  language  used  or 
the  re<*ognlzed  rules  of  Interpretation.  "It 
Is  a  reasonable  presumption,"  says  this  court 
In  Re  Booth's  Will,  40  Or.  154,  61  Pac.  1135, 
66  Pac,  710,  "that  all  laws  are  passed  with 
knowledge  of  those  already  existing,  and 
that  the  Legislature  does  not  intend  to  re- 
peal a  statute  without  so  declaring.  It  is 
therefore  the  duty  of  the  court  to  adopt  any 
reasonable  construction  that  will  give  effect 
to  both  acts,  and.  In  order  that  one  may  have 
the  effect  of  repealing  another  by  implica- 
tion, Its  conflict  with  the  former  act  must 
be  'so  positive  as  to  be  Irreconcilable  by  any 
fair,  strict,  or  liberal  construction  of  It, 
which  would,  without  destroying  Its  evident 
intent  and  meaning.  And  for  it  a  reason- 
able field  of  operation,  preserving,  at  the 
same  time,  the  force  of  the  earlier  law,  and 
construing  both  together  in  harmony  with 
the  whole  course  of  legislation  upon  the  sub- 
ject* " 

Now,  there  is  no  dlfBculty  in  construing 
section  2398  and  the  act  of  1905  so  that  both 
can  stand.  The  former  is  a  general  law,  in 
tended  to  prohibit  the  issuing  of  warrants 
on  any  claim  against  the  state  unless  there 
is  an  unexpended  appropriation  for  its  pay- 
ment. The  latter  merely  regulates  the  mode 
and  method  of  procedure  in  the  matter  of 
the  payment  of  the  salaries  of  the  officers 
and  employes  of  certain  state  institutions 
and  boards.  Its  manifest  design  was  to 
make  the  payment  of  the  salaries  of  such 
persons  monthly,  to  simplify  the  procedure 
in  the  office  of  the  Secretary  of  State,  and 
to  relieve  that  offloe  and  that  of  the  State 
Treasurer  of  the  extra  labor,  and  the  state 
of  tbe  expense,  of  Issuing  a  warrant  to  each 
Individual,  and  paying  and  keeping  an  ac- 
count thereof.  Heretofore,  in  most  in- 
stances, the  salaries  of  all  state  employes 
were  payable  quarterly,  and  the  law  required 
the  issuance  of  a  warrant  for  each  separate 
claim.  This  was  not  only  Inconvenient  to 
the  employes,  but  entailed  an  unnecessary 
expense  on  the  state.  To  obviate  this  incon- 
venience and  expense,  the  law  of  1005  pro- 
vides for  but  one  warrant  covering  tho 
monthly  pay  roll,  and  makes  the  payee  a 
disbursing  officer  of  tbe  money  received 
thereon.  The  warrant,  when  issued,  does 
not  belong  to  him.  He  has  no  claim  to  it 
in  fits  own  right  His  duty  is  to  receive  and 
cash  the  warrant,  and  "immediately  pay 
over  the  money  received  thereon  to  the  sev- 
eral parties  'entitled  thereto."  Before  re- 
ceiving the  warrant  or  the  money  he  Is  re- 
quired to  give  a  bond  to  the  state  for  the 
faithful  performance  of  bis  duties,  and  the 
law  plainly  contemplates  that  tbe  money  on 
the  warrant  shall  be  received  from  the  State 
Treasurer.  The  beneficiaries  are  officers  and 
employes  of  the  state,  and  their  compensa- 
tion or  salaries  are  payable  from  state'  funds. 
The  law  is  but  a  simple  and  convenient 
method  of  making  such  paynieuts.  How  can 
this  be  done  unless  there  is  an  appropriation 


for  such  purpose,  when  the  Constitution  pro- 
vides that  no  money  shall  be  paid  from  the 
state  treasury  except  In  pursuance  of  an  ap- 
propriation made  by  law?  Const  Or.  art.  9, 
S4. 

The  only  substantial  change  made  by  the 
act  of  19C6  in  tbe  method  of  paying  the  em- 
ployes of  the  asylum  from  that  provided  in 
section  3617,  B.  &  C.  Oomp.,  adopted  in  1882, 
is  that  one  warrant  shall  issue  to  the  su- 
perintendent, covering  the  entire  amount  of 
the  monthly  pay  roll,  and  he  shall  receive 
and  disburse  the  money  In  place  of  a  war- 
rant issuing  to  each  Individual  employ^; 
and  it  is  argued  that  it  was  therefore  tbe 
intention  of  the  Legislature  by  the  latter 
act  to  re-enact  the  law  so  far  as  the  issuance 
of  a  warrant  in  payment  of  the  employes  of 
the  asylum  is  concerned,  as  it  was  prior  to 
the  passage  of  section  2398.  But  this  would 
make  the  act  of  1905  apply  in  one  way  ^o  the 
asylum,  and  In  quite  another  to  the  other 
institutions  and  boards  named  therein.  In 
the  case  of  the  asylum  the  Secretary  would 
be  required  to  issue  a  warrant  on  the  ap- 
proved pay  roll,  whether  there  was  an  a\y- 
propriation  or  not,  and  In  all  other  cases  he 
would  be  prohibited  from  so  doing.  Such  an 
intentlob  cannot  be  attributed  to  tbe  Legis- 
lature. The  law  of  1906  Is  not  an  amend- 
ment of  section  3617,  but  is  an  original  act, 
and  was  Intended  to  apply  alike  to  all  tbe 
institutions  and  boards  named  therein.  It 
does  not  change  or  modify  the  law  prohibit- 
ing the  Secretary  from  issuing  a  warrant  un- 
less there  is  an  unexpended  appropriation 
applicable  to  its  payment,  and  the  Judg- 
ment of  the  court  below  Is  affirmed. 


(47  Or.  47) 
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(Supreme  Court  of  Oregon.     July  3,  1903.) 

Divorce— Allowance  fob  Cabe  of  Childben 
—Reasonableness— Lien. 

Under  B.  &  C.  Comp.  §  513,  authorizing 
the  court,  in  granting  divorce,  to  provide  for 
tbe  future  care  and  custody  of  minor  children, 
having  regard  to  their  age  and  sex,  where  cus- 
tody of  two  children,  aged  11  and  8  years,  was 
granted  the  motlier,  in  a  suit  by  the  father  for 
divorce,  the  father's  property  being  worth  .$".'>,- 
000,  an  appropriation  of  $6,500  to  defendant 
for  the  future  care  of  the  children,  together 
with  one-half  the  furniture,  etc.,  was  justified, 
and  will  be  impressed  as  a  lien  on  plaintiff's 
real  estate. 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty;   W.  R.  Ellis,  Judge. 

Suit  by  Moses  Taylor  against  Isabella 
Taylor  for  divorce.  From  a  decree  In  favor 
of  plaintiff,  defendaht  appeals.  Modified 
and  affirmed. 

James  A.  Fee  and  John  McCourt,  for  ap- 
pellant   Will  M.  Peterson,  for  respondent 

PER  CURIAM.  This  Is  a  suit  by  Moses 
Taylor  against  Isabella  Taylor  for  a  divorce 
on  the  ground  of  cruel  ;^d%^h«jnn9vt)^tv 
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ment.  Tbe  defendant  also  seeks  afflrmatlve 
relief.  Tbe  plaintiff  secured  tbe  decree ;  the 
court  giving  tbe  custody  of  a  minor  daugh- 
ter and  a  son  to  tbe  defendant,  who  appeals. 
The  testimony  comprises  691  pages  of  legal- 
cap  typewritten  matter,  much  of  which  Is  of 
that  kind  that  ought  not  to  be  embodied  in  a 
printed  report,  and  for  this  reason  quota- 
tions therefrom  or  extended  comments  there- 
on will  be  omitted. 

An  examination  of  the  transcript  con- 
vinces us  that  tbe  principal  charge  of  cruel- 
ty, alleged  by  the  wife  against  the  husband, 
has  not  been  established,  and  that  he  is  en- 
titled to  tbe  decree.  Tbe  court  awarded  to 
the  defendant  the  northwest  quarter  of  sec- 
tion 21  in  township  4  nortb,  of  range  35  east 
of  the  Willamette  meridian,  valued  at  $10,- 
000;  lots  11  and  12  in  block  1  of  Kirk's 
Third  Addition  to  Athena,  Umatilla  county, 
Or.,  fstlmated  to  be  worth  $7,500;  one-half 
tbe  beds,  bedding,  cooking  utensils,  dishes, 
chairs,  tables,  bedsteads,  and  carpets  used 
by  the  parties;  and  also  $6,500  In  money, 
payable  at  stated  Intervals,  without  Interest, 
the  last  Installment  maturing  October  1, 
1910;  the  decree  providing  that  plaintiff 
might  discharge  tbe  obligation  Imposed  upon 
him  at  any  time  by  paying  defendant  tbe 
present  worth  thereof,  computing  Interest 
thereon  at  6  per  cent  The  premises  first 
hereinbefore  described  were  Intended  to  be 
conveyed  by  the  plaintiff  to  tbe  defendant 
before  tliis  suit  was  Instituted,  but  by  mu- 
tual mistake  tbe  deed  therefor  located  the 
land  in  the  wrong  township.  Tbe  defend- 
ant at  one  time  also  held  the  legal  title  to 
tbe  lots  in  Athena,  which  she  and  tbe  plain- 
tiff conveyed  to  a  purchaser  who  was  -unable 
to  pay  the  price  agreed  therefor,  whereupon 
tbe  lots  were  conveyed  to  the  plaintiff.  It 
will  thus  be  seen  that  the  real  property  de- 
creed to  the  defendant  was  equitably  hers  be- 
fore tills  suit  was  begun. 

Tbe  failure  of  the  court  to  observe  the  re- 
quirement of  the  statute  (B.  &  C.  Comp.  § 
511),  and  to  award  an  undivided  one-third  of 
such  land  to  plaintiff,  Is  not  assigned  as  er- 
ror by  his  coimsel,  who,  in  referring  thereto 
in  his  brief,  says,  "After  considerable  delib- 
eration, we  decided  to  rest  upon  the  decree, 
and  are  willing  to  so  rest;"  and  for  this 
reason  the  allotment  of  tbe  land  will  not  be 
disturbed,  and  plaintiff  is  hereby  required, 
within  60  days  from  the  entry  of  this  decree, 
to  execute  to  defendant  a  good  and  suffi- 
cient deed  for  such  land,  free  of  all  liens 
and  incumbrances. 

The  statute  authorizes  the  court,  in  grant- 
ing a  decree  of  divorce,  to  provide  for  tbe  fu- 
ture care  and  custody  of  the  minor  children 
of  the  marriage,  having  due  regard  to  the 
age  and  sex  of  such  children.  B.  &  C.  Comp. 
8  513.  The  sum  properly  to  be  set  apart  for 
the  future  support  of  minor  'children,  who 
are  deprived  of  Joint  parental  care  by  tbe 
divorce  of  their  father  and  mother,  ought  to 
be  somewhat  proportioned  to  the  value  of 


the  property  to  which  a  court  of  equli?  must 
look  for  their  ihaintenance  and  education. 
The  court  found  that  plaintiff  possessed 
property  of  the  value  of  $75,000,  and  we 
think  the  testimony  fully  supports  such  con- 
clusion. This  estimate  of  the  worth  of  bis 
property  justifies  the  appropriation  of  $6,500 
made  by  the  court  to  the  defendant,  which 
sum  is  hereby  impressed  as  a  lien  upon  all 
of  plaintiff's  real  property,  except  such  as 
he  is  required  to  convey  to  the  defendant. 
Such  siun,  together  with  one-half  the  beds, 
etc.,  is  not  awarded  to  the  children,  who  are 
11  and  8  years  old,  respectively,  but  is  here- 
by decreed  to  their  mother  for  their  support 
and  education  until  they  attain  their  legal 
majorities;  the  testimony  showing  that  she 
is  a  proper  person  to  have  charge  of  them. 

The  court  below  decreed  that  neither  par- 
ty should  recover  any  costs  or  disburse- 
ments, and  a  like  order  will  be  made  in  re- 
spect thereto  in  this  court 

With  this  slight  modification,  the  decree  of 
tbe  court  below  should  be  affirmed,  and  it  is 
so  ordered. 


(4«  Or.  61» 
STATE  ex  rel.  GIBSON  et  al.  v.  COUNTY 

COURT  OP  MALHEUR  COUNTY  et  al. 
(Supreme  Court  of  Oregon.,   July  3,  1905.) 

1.  CONSTITDTIONAL    QUESTIONS— WHEN    COS- 

SIDEBED. 

Constitutional  questions  will  not  be  con- 
sidered when  the  case  can  readily  and  logically 
be  disposed  of  on  other  grounds. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  g  43.] 

2.  Mandamus— Gbounds  fob. 

To  authorize  the  issuance  of  a  writ  of  man- 
damus, the  petitioner  must  show  first,  a  legal 
right  in  himself  to  have  the  act  done  which  is 
sought  by  the  writ:  and,  second,  that  it  is  the 
plain  legal  duty  of  defendant  to  perform  the 
act,  without  discretion  to  do  or  refuse  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  83, 
Cent  Dig.  Mandamus,  U  1,  37,  5b.] 

3.  Local  Option  Election— Declabation  o» 
Result  —  Mandamus  to   Compel  —  Sur; 

riCIENCY  OF  WBIT. 

Under  Local  Option  Act  1905  (Laws  1905, 
p.  47,  c.  2)  §  10,  when  the  returns  of  an  elec- 
tion are  opened  and  the  abstract  has  been 
made  by  the  clerk  and  justices,  the  county  court 
on  a  majority  for  prohibiti9n  bein^  shown,  is 
required  to  make  an  order  declarmg  the  re- 
sult, and  prohibiting  the  sale  of  intoxicating 
liquors  within  the  district  involved ;  the  court 
not  sitting  in  its  ordinary  or  regular  capacity, 
under  the  Constitution  and  statutes,  for  hear- 
ing causes  or  transacting  county  business,  but 
in  a  special  capacity  under  the  act  Held,  that 
a  writ  of  mandamus  to  compel  the  county  court 
to  make  an  order  declaring  the  result  of  an 
election,  and  prohibiting  the  sale  of  intoxicating 
liquors,  which  does  not  show  that  a  petition  of 
10  per  cent,  of  the  registered  voters  of  the 
county  was  filed  with  the  county  clerk  in  the 
manner  prescribed  by  the  act,  that  the  county 
court  ordered  an  election  held,  and  that  one 
was  held  in  pursuance  of  the  petition  and  or- 
der, does  not  state  facts  sufficient  to  constitute 
a  cause  for  relief. 

4.  Same— Conclusion  of  Law. 

Where  the  matter  is  collateral  to  the  es- 
sential fact  it  suffices  to  allege  generally  that 
an  election  was  duljjj^^g,  (^<^,^^^^r 
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was  duly  elected  and  qualified,  assumiiig  to  act 
in  th»  particular  capacity  involved ;  but,  where 
the  fact  itself  must  appear,  it  is  insufficient  to 
say  that  it  had  been  duly  performed,  without 
stating  how,  the  allegation  being  a  mere  conclu- 
sion of  law. 

[Ed.  Note. — For  cases  in  point,  see  voL  89, 
Cent.  Dig.  Pleading,  §|  12-2^.] 

6.  Same— Demiibbeb— CoNSTBUcnoN. 

In  such  case  the  demurrer  to  the  writ  must 
be  considered  as  the  test,  and  the  writ  is  to  be 
construed  most  strictly  against  the  pleader. 

Appeal  from  Circuit  Court,  Malbeor  Coun- 
ty, George  B.  Davis,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
W.  L.  Oibson  and  otbers,  against  the  county 
court  of  the  state  of  Oregon  in  and  for  Mal- 
heur county  and  others...  From  a  Judgment 
dismissing  the  writ,  plaintiffs  appeal.  Af- 
firmed. 

This  Is  a  proceeding  by  mandamus  to  com- 
pel the  county  court  (consisting  of  the  county 
Judge  and  two  commissioners)  of  Malheur 
county  to  declare  the  result  of  an  election  al- 
leged to  have  been  held  under  what  Is  known 
as  the  "Local  Option  Act"  (Laws  1905,  p.  41, 
c.  2)  adopted  by  the  people  at  the  Jfune  elec- 
tion of  1904,  and  by  appropriate  order  pro- 
hibit the  sale  of  intoxicating  liquors  in  Nyssa 
precinct  in  said  county.  The  alternative 
writ,  after  stating  tliat  the  relators  are  in- 
habitants, taxpayers,  and  voters  of  the  pre- 
cinct, and  that  tiie  defendants  are  the  duly 
elected  Judge  and  commissioners  of  Malheur 
county,  and  constitute  the  county  court  in 
and  for  said  county,  and  setting  out  the  pro- 
visions of  section  10  (page  47)  of  the  act  as  it 
relates  to  the  opening  and  abstracting  of  the 
election  returns  by  the  county  clerk  and  two 
Justices  of  the  peace,  and  the  making  of  an 
order  by  the  court  declaring  the  result  of  the 
vote,  and  prohibiting  the  sale  of  intoxicants, 
alleges  "that,  as  provided  by  said  local  op- 
tion liquor  law,  an  election  was  duly  held 
on  the  first  Tuesday  after  the  first  Monday 
of  November,  1901,  in  the  county  of  Malheur, 
state  of  Oregon,  to  determine  whether  intoxi- 
cating liquors  should  be  prohibited  In  said 
county  as  a  whole,"  and  further,  in  effect, 
that  within  10  days  after  said  election  the 
county  clerk,  taking  to  his  assistance  two 
Justices  of  the  peace  of  the  county,  opened 
the  votes  and  made  an  abstract  therecif  for 
the  information  of  the  county  court;  that 
said  canvass  and  abstract  showed  tliat  in 
the  precinct  of  Nyssa  there  were  68  votes 
cast  for  prohibition,  and  22  against,  and  that 
a  majority  were  for.  prohibition;  that  it 
thereupon  became  the  duty  of  the  county 
court  to  declare  the  result  of  such  vote,  and 
to  make  and  enter  an  order  absolutely  pro- 
hibiting the  sale  of  intoxicating  liquors  in 
said  precinct  until  such  time  as  the  qualified 
voters  of  such  district  should  by  a  majority 
vote  declare  otherwise;  that  said  county 
court  In  due  time  held  a  special  session,  but 
refused  to  make  any  order  declaring  the  re- 
sult of  such  vote,  or  prohibiting  the  sale  of 
Intoxicants  In  such  precinct,  contrary  to  the 
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provision  of  said  local  option  law;  and  that 
the  relators  have  no  plain,  speedy,  and  ade- 
quate remedy  at  law.  The  defendants  de- 
murred to  the  writ  on  the  grounds  that  the 
court  was  without  Jurisdiction,  and  the  same 
did  not  state  facts  sufiicient  to  constitute  a 
cause  for  the  relief  demanded.  The  demur- 
rer being  sustained,  and  the  plaintiffs  refus- 
ing to  plead  further,  the  writ  was  dismissed, 
and  plaintiffs  appeal. 

George  F.  Martin,  for  appellants.  George 
W.  Hayes,  for  respondents. 

WOLVERTON,    C.   J.    (after  stating   the 
facts).    But  one  question  is  involved  herein 
at  this  time,  and  that  is  whether  the  writ 
states  facts  sufficient  to  constitute  a  cause 
tor  relief.    We  have  concluded  that,  as  test- 
ed by  a  demurrer,  it  does  not,  because  it 
does  not  show  that  a  petition  of   10  per 
cent,  of  the  registered  voters  of  the  county 
was  filed  with  the  county  clerk  In  the  man- 
ner prescribed  by  the  act,  that  the  county 
court  ordered  an  election  to  be  held,  and  that 
one  was  held  in  pursuance  of  such  petition 
I  and  order.    Such  conclusion  disposes  of  the 
I  case,  and  renders  It  unnecessary  that  we 
I  look  into  other  questions  presented,  touching 
I  the  constitutionality  of  the  act.    It  is  a  rule 
t  of  law,  the  observation  of  which  Is  Incum- 
I  bent  upon  the  courts,  not  to  consider  a  con- 
I  stitutionnl  question  when  the  case  can  readi- 
ly and  logically  be  disposed  of  upon  other  ■ 
grounds.    If  our  decision  were  otherwise  up- 
on the  demurrer,  so  that  the  sufficiency  of 
the  writ  would  have  depended  upon  the  con- 
stitutionality of  the  act,  then  these  questions 
would  have  been  of  the  very  essence  of  the 
controversy,  and  it  would  have  been  proper 
for  us  to  have  considered  and  disposed  of 
them. 

Oiv  reasons  JFor  the  conclusion  reached  are 
elementary.  To  authorize  an  Issuance  of  a 
writ  of  mandamus.  It  Is  necessary  that  the 
petitioner  first  show  a  legal  right  in  him- 
self to  have  the  act  done  which  is  sought  by 
the  writ;  and,  second,  that  It  Is  the  plain 
legal  duty  of  the  defendant  to  perform  the 
act,  without  discretion  to  do  or  refuse  It 
Spelling,  Extraordinary  Remedies,  S  1369; 
19  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  725  et  seq. 
As  we  view  the  local  option  act,  the  bounty 
court  Is  vested  with  no  discretion  in  the 
premises.  When  the  returns  are  opened,  and 
the  abstract  has  been  made  by  the  clerk  and 
Justices,  and  It  is  shown  that  the  majority 
of  the  votes  Is  for  prohibition,  the  county 
court  has  but  one  duty  to  perform,  and  that 
is  to  make  the  order  prohibiting  the  sale  of 
intoxicating  liquors  within  the  district  in- 
volved. The  court  does  not  sit  in  its  ordi- 
nary or  regular  capacity  under  the  Constitu- 
tion and  statutes,  for  hearing  causes  or  trans- 
acting county  business,  but  In  a  special  ca- 
pacity under  the  act  These  special  duties 
are  plainly  prescribed,  which  are  to  be  per- 
formed, not  upon  any  ,|^|^igej|p^>{e^^e^l(^ 
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tbe  court,  but  upon  tbe  exigency  of  certain 
conditions  tbat  are  left  to  tbe  electors  of  the 
district  involved  to  bring  about  When  tlie 
conditions  exist,  tbe  duties  follow  without 
more,  and  are'to  be  discharged  In  a  purely 
ministerial  capacity,  to  carry  out  tbe  purpos- 
es of  tbe  act  But  to  put  these  ofBcers  in 
tbe  wrong,  it  is  essential  to  show  by  apt  al- 
legations tbat  it  has  become  their  duty  to 
act  under  the  law,  and  for  tbat  purpose  it 
was  Insufficient  to  allege  merely  tbat  an 
election  was  duly  held.  This  allegation,  un- 
der the  conditions  here  present  Is  a  mere 
conclusion  of  law,  and,  in  order  to  show  that 
an  election  was  duly  held,  it  was  essential 
to  show  tbat  tbe  successive  prescribed  steps 
which  lead  up  to  It  were  taken;  tbat  is,  tbat 
there  was  the  proper  petition  filed  with  tbe 
county  clerk,  and  that  upon  that  petition  an 
election  was  ordered  to  be  held,  and  tbat  in 
pursuance  of  such  order  the  election  was 
held.  Without  these  there  could  have  been 
no  election  "duly  held."  These  arts  are  made 
by  tbe  law  the  essentials  to  an  election,  and, 
in  order  to  charge  tbe  county  court  with  tbe 
dereliction  of  Its  ministerial  duty  to  order 
prohibition,  they  must  be  shown  to  have 
been  observed.  Where  tbe  matter  Is  collat- 
eral to  tbe  essential  fact  >t  is  sufficient  to 
allege  generally  tbat  an  election  was  duly 
beld,  or  tbat  an  officer  was  duly  elected  and 
qualified,  assuming  to  act  In  tbe  particular 
capacity  involved,  as  It  bas  been  alleged 
berein  that  tbe  defendants  are  tbe  duly  elect- 
ed Judge  and  commissioners;  bat  where  tbe 
fact  itself  must  appear,  it  Is  not  sufficient 
to  say  that  It  bad  been  duly  performed,  with- 
out stating  bow.  It  must  be  considered  that 
the  demurrer  is  the'  test  here,  and  tbe  writ 
Is  to  be  construed  most  strictly  against  tbe 
pleader;  and,  thns  construed,  the  essential 
acts  must  appear  to  have  been  performed  or 
observed  as  prescribed  by  tbe  act  which  pre- 
cede the  duty  required  of  the  county  court 
or  else  It  cannot  be  required  to  act  and  such 
Is  not  the  case  here,  except  by  legal  conclu- 
sion. 

The  Judgment  of  tbe  circuit  court  will  be 
■fflrmed,  and  It  la  so  ordered. 


(46  Or.  4»2) 

FOUTS  V.  CITI  OP  HOOD  RIVBB." 

(Supreme  Court  of  Oregon.     July  8,  1905.) 

1.  Statutes— Local  Option  Law— Timk  o» 
Taking  Eftect— CoNsTiTtmoNALrrY. 
Laws  1905,  p.  41,  provides  that  whenever 
a  petition  shall  be  filed  as  required,  tbe  coun- 
tf  court  shall  order  an  election  to  determine 
whether  the  sale  of  intoxicating  liquors  shall 
be  prohibited  in  such  county  or  sat>division 
thereof,  and  that  If  such  county,  etc.,  shall  re- 
turn a  majority  vote  for  prohibition  November, 
1904,  the  law  shall  take  effect  January  1,  1905, 
and  in  all  -succeeding  elections  the  law  shall 
take  effect  on  the  1st  day  of  January  following 
the  date  of  the  election.  Held,  that  such  act 
was  a  general  act.  which  took  effect  as  a  law 
on  the  date  specified  therein,  tbe  operation  of 
which  merely  was  conditioned  oa  the  vote  of 
tbe  people  in  the  counties,  subdivisions,  and  pre- 
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cincts,  and  was  therefore  not  in  violation  of 
Const,  art  1,  {  21,  providing  that  no  law  sliall 
be  passed  the  taking  effect  of  which  shall  be 
made  to  depend  upon  any  authority,  except  as 
provided  in  the  Constitution. 
2.  Saite— Special   Laws— Local  Option. 

Laws  1905,  pp.  41,  43,  providing  for  local 
option  throughout  the  state,  being  a  general 
law,  which  by  nature  is  subject  to  local  opera- 
tion, is  not  in  violation  of  Const  art  4,  i  23, 
declaring  that  tbe  legislative  assembly  shall  not 
pass  special  or  local  laws  on  certain  specified 
subjects. 

Appeal  from  Circuit  Court  Waaco  Coun- 
ty; W.  L.  Bradsbaw,  Judge. 

Action  by  P.  F.  Fouts  against  the  city  of 
Hood  River.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

This  Is  an  action  to  recover  against  tbe 
city  of  Hood  River  a  proportionate  amount 
of  plalntlfrs  license  tax  for  tbe  unexpired 
term  for  which  license  was  Issued  to  blm 
to  eng^age  in  tbe  occupation  of  liquor  dealer 
within  the  city,  cut  short  by  an  order  of 
prohibition  made  under  tbe  local  option  act 
Plaintiff  bad  Judgment  and  defendant  ap- 
peals. 

John  McCourt  for  appellant  W.  H.  Wil- 
son, for  respondent 

WOLVERTON,  G.  J.  Tbe  single  qnestioii 
presented  In  this  case  is  whetber  what  Is 
known  as  tbe  "Local  Option  Act"  Initiated 
with  and  adopted  by  tbe  people,  is  consOtu- 
.tional.  It  is  urged  by  tbe  appellant  tbat  it  i> 
not  for  tbe  reason  tbat  by  its  terms  it  it 
made  to  take  effect  if  st  all,  upon  tbe  popu- 
lar vote  of  tbe  locality  or  localities  within 
which  It  is  sought  to  have  it  apply  or  be- 
come operative.  This  feature,  it  is  urged, 
is  inimical  to  section  21,  art  1,  of  tbe  Con- 
stitution, wbicb  reads  as  follows  (omitting 
the  proviso):  "No  ex  post  facto  law,  cir  law 
impairing  tbe  obligations  of  contracts,  shall 
ever  be  passed,  nor  shall  any  law  be  passed, 
tbe  taking  effect  of  which  shall  be  made  ta 
depend  upon  any  authority,  except  as  pro- 
vided in  this  Constitution."  Tbe  cardinal 
provisions  of  the  act  necessary  for  ns  to  take 
note  of  now  are  as  follows:  "Whenever  a 
petition  therefor  signed  by  not  less  than  ten 
per  cent  of  tbe  registered  voters  of  any 
county  In  tbe  state,  or  subdivision  of  any 
county,  or  precinct  of  a  county,  shall  be  filed 
with  tbe  county  clerk  of  such  county  In  the 
manner  In  this  act  prescribed,  tbe  county 
court  of  such  county  shall  order  an  election 
to  be  held  at  the  time  mentioned  in  such  pe- 
tition, and  In  the  entire  district  mentioned 
In  such  petition,  to  determine  whetber  the 
sale  of  Intoxicating  liquors  shall  be  prohibit- 
ed In  such  county  or  subdivision  of  such 
county  or  in  such  precinct"  Laws  Or.  1905, 
p.  41.  "The  petition  therefor  shall  be  filed 
with  tbe  county  clerk  not  less  than  thUty 
nor  more  than  ninety  days  before  the  day  of 
election.  In  every  county,  subdivision  of 
county,  or  precinct  thereof,  tbat  shall  retunt 
a  majority  vote  for  prohibition  in  November, 

1904,  tbe  Uw  aball  take  eCnct  on  tbe  am 
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day  of  January,  1005.  In  all  sacc«edlng  elec- 
tions, tbe  law  shall  take  efllect  on  the  first 
day  of  July  following  the  day  of  election." 
Id.  p.  43.  Only  qnalifled  electors  are  per- 
mitted to  vote  at  such  elections.  Ample  pro- 
visions are  then  made  for  holding  elections 
under  the  act.  On  tbe  tenth  day  after  any 
election  so  held  the  county  clerk  is  required 
to  take  to  his  assistance  two  Justices  of  tbe 
peace,  and  proceed  to  open  the  returns,  and 
make  an  abstract  of  tbe  vote  for  tbe  infor- 
mation of  the  county  court;  and  the  court  is 
required  on  the  eleventh  day  after  the  elec- 
tion, or  as  soon  thereafter  as  practicable, 
to  bold  a  special  session,  and.  If  a  majority 
of  the  votes  thereon  in  the  county  as  a 
whole,  or  In  any  subdivision  of  the  county  as 
a  whole,  or  in  any  precinct  in  the  county,  are 
for  prohibition,  it  shall  Immediately  make 
an  order  declaring  the  result  of  such  vote, 
and  absolutely  prohibit  the  sale  of  intoxicat- 
ing liquors  within  the  prescribed  limits,  ex- 
cept for  the  purposes  and  under  the  regula- 
tions specified  in'  the  act,  until  sucb  time  as 
tbe  qualified  voters  therein  at  a  regular  elec- 
tion held  for  the  purpose  by  a  majority  de- 
cide otherwise,  and  thereafter  it  shall  be  tm- 
lawful  to  sell,  exchange,  rfr  give  away  any 
intoxicating  liquor  within  the  territory  in- 
cluded within  said  protilbltory  order,  except 
as  in  the  act  provided.  By  section  11  (page 
47)  it  is  further  provided  that  if  a  majority 
voting  at  any  election  held  under  the  act 
vote  ag^alnst  prohibition,  the  court  shall  make 
an  order  declaring  the  result,  and  have  tbe 
same  enrolled  in  its  records.  Further  pro- 
vision is  made  that  after  the  election  has 
been  held  and  tbe  result  declared  no  subse- 
quent election  shall  be  held  before  the  sec- 
ond calendar  year  thereafter,  and  that,  when 
sucb  subsequent  election  results  against  pro- 
bdbltion,  then  that  the  court  shall  enter  an 
order  setting  aside  the  previous  order  en-" 
forcing  It.  A  penalty  Is  denounced  against 
violations  of  the  act. 

There  exist  among  the  earlier  adjudica- 
tions, directly  opposing  opinions  as  to  the 
constitutionality  of  a  statute  which  has  lieen 
referred  to  the  people  to  determine  whether 
it  shall  t>ecome  a  law  or  not  under  Constitu- 
tions vesting  legislative  authority  merely  in 
a  legislative  assembly,  without  other  provi- 
sions qualifying  or  limiting  such  authority. 
Rice  T.  Foster,  4  Har.  (Del.)  479;  Maize  v. 
State,  4  Ind.  342;  Santo  v.  State,  2  Iowa,  105, 
63  Am.  Dec.  487;  Geebrick  v.  State,  5  Iowa, 
481;  Mayor  v.  Clunet,  23  Md.  440;  People  v. 
Collins,  3  Mich.  343;  Barto  v.  Hlmrod,  8  N. 
Y.  483,  59  Am.  Dec.  50(5;  Railroad  Company 
V.  Commissioners  of  Clinton  County,  1  Ohio 
St.  77;  Parker  v.  Commonwealth,  6  Pa.  507, 
47  Am.  Dec.  480;  Bancroft  v.  Dumas,  21 
"«t.  456;  State  v.  Parker,  26  Vt.  357;  Bull  v. 
Read,  13  Grat.  78.  As  if  to  set  the  prin- 
ciple at  rest  by  explicit  declaration,  our  Con- 
stitution has  provided:  "Nor  shall  any  law 
be  passed,  the  taking  effect  of  which  shall 
be  made  to  depend  upon  any  authority,  ex- 


cept as  provided  In  this  Constitution."  In- 
diana has  the  same  proyision  in  her  Consti- 
tution, which  has  there  received  Judicial  con- 
struction, not  fully,  but  in  a  measure,  to  ^e 
purpose  that  a  law  made  to  take  effect  or 
not,  dependent  upon  the  popular  will  or  vote 
of  tbe  people,  la  inimical  to  tbe  clause,  as 
being  made  to  take  effect  by  dependence  up- 
on other  authority  than  tbat  provided  in  the 
Constitution.  Maize  v.  State,  supra.  This, 
we  take  it,  should  be  so  upon  principle.  Un- 
der our  form  of  government  tbe  people  have 
delegated  to  the  legislative  assembly,  the 
'  lawmaking  body,  the  power  and  authority  to 
enact  laws.  The  Legislature  must  Itself  ex- 
ercise the  power.  It  cannot  delegate  It  to 
any  other  authority.  Since  the  adoption  of 
the  initiative  and  referendum  amendment  to 
tbe  Constitution,  however,  the  people  have 
reserved  to  themselves  the  power  to  initiate 
an  act  and  to  adopt  or  reject  it  by  popular 
vote,  and  a  bill  adopted  by  the  Legislature 
may  be  referred  to  the  people  for  their  ratifi- 
cation; but  the  mode  In  this  instance  is  the 
measure  of  the  power.  But  where  an  act 
comes  from  tbe  legislative  assembly  it  may 
be  affirmed,  we  think,  under  the  clause  of  the 
Constitution  above  quoted  that  that  body 
cannot  leave  It  to  a  vote  of  the  people  to  de- 
termine whether  or  not  it  shall  become  a 
law,  because  the  taking  effect  thereof  is 
thereby  vmade  to  depend  upon  an  authority 
other  than  that  provided  for  in  the  Constitu- 
tion. The  proposition  seems  so  clear  that  It 
is  unnecessary  to  go  further  with  the  demon- 
stration, but  the  pivotal  and  cardinal  ques- 
tion here  is  whether  tbe  present  legislation 
has  been  made  by  the  act  Itself  to  take  ef- 
fect— that  Is,  to  become  a  law — dependent 
upon  a  vote  of  the  people.  It  may  be  as- 
sumed, as  counsel  for  appellant  asserts,  that 
the  act  is  general,  as  contradistinguished 
from  local  or  special,  aiSd  such  appears  real- 
ly to  be  Its  purpose  and  Intendment.  It 
might  be  further  observed,  however,  that  the 
subject-matter  thereof  does  not  fall  within 
the  category  of  cases  concerning  which  local 
or  special  legislation  Is  inhibited  by  section 
23  of  article  4  of  tbe  Constitution.  In  the 
case  of  Maize  v.  ^tate,  supra,  a  law  similar 
in  its  provisions  to  this  one  was  declared 
Inimical  to  the  Indiana  Constitution,  but  it 
was  not  on  account  of  the  clause  we  now 
have  under  consideration  alone,  but  as  read 
in  connection  with  another  clause,  which  pro- 
vided that,  "whenever  a  general  law  can  be 
made  applicable,  all  laws  shall  be  general 
and  of  uniform  operation  throughout  the 
state";  the  court  regarding  the  subject  as 
matter  for  general  and  uniform  legislation, 
and  not  local  or  special.  In  a  much  later 
case  from  the  same  state  (I>afayette,  M.  & 
B.  B.  Co.  V.  Gelger,  34  Ind.  185),  where  was 
considered  a  law  providing  for  the  submis- 
sion to  the  people  of  a  county  or  township 
whether  a  tax  should  be  levied  and  an  ap- 
propriation made  to  aid  in  railroad  construc- 
tion, and  wherein  was  not  Involved  the  rer 
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qulrement  tbat  the  law  should  be  of  general 
application,  the  court  held  it  to  be  valid  and 
operatire,  notwithstanding  a  contention  tbat 
It  was  made  to  take  effect  upon  an  authority 
otherwise  than  as  provided  in  the  Constitu- 
tion. The  Maize  Case  was  distinguished  up- 
on the  ground  that  the  subject  there  treated 
of  was  matter  for  general  legislation,  while 
the  act  then  under  consideration  did  not  fall 
within  such  classification.  A  similar  act, 
applying  to  incorporated  cities,  authorising 
an  issue  of  bonds  to  pay  for  subscriptions  to 
stocl^  of  a  railroad  company  to  aid  in  the 
construction  of  the  road  upon  a  petition  of  a 
majority  of  the  resident  freeholders  therein, 
had  been  theretofore  held  valid  In  Thomp- 
son V.  City  of  Peru,  29  Ind.  305,  although  the 
act  was  general,  the  power  being  conferred 
upon  all  cities.  By  a  still  later  case  (Groescb 
V.  State,  42  Ind.  547),  involving  a  statute 
whereby  the  issuance  of  a  license  was  made 
to  depend  upon  securing  a  majority  of  the 
legal  voters  in  the  township  or  ward  of  a 
municipality,  it  was  determined  that  the  law 
was  general,  and  of  uniform  operation 
throughout  the  state,  and  that  it  toolc  effect 
by  force  of  its  enactment  by  the  Legislative, 
and  not  by  authority  of  a  majority  of  the 
legal  voters  in  the  locality  where  sought  to 
be  invoiced.  These  are  the  Indiana  cases 
bearing  upon  the  question,  and  are  noticed 
particularly  as  our  Constitution  is  the  same 
as  hers  touching  the  taking  effect  of  an  act. 
Other  cases  from  elsewhere  bold  that  a 
law  similar  in  its  provisions  to  the  one  un- 
der consideration  does  not  take  effect  or  be- 
come a  law  by  reason  of  the  popular  will, 
but  that  it  is  a  law  perfect  In  all  Its  parts  as 
it  comes  from  the  hands  of  the  legislative 
assembly;  that  the  election  Is  prescribed  by 
the  law,  not  by  the  people,  to  determine  Its 
application  and  limitation;  and  tbat  the 
e.xpressed  will  of  the  people  is  but  an  appro- 
priate contingency  ujjon  which  the  law  shall 
depend  for  its  operation.  We  cannot  better 
state  or  discuss  the  doctrine  Involved  than 
by  quoting  from  the  opinion  of  Mr.  Justice 
Agnew  in  Locke's  Appeal,  72  Pa.  491,  13  Am. 
Rep.  716.  The  act  there  considered  was  by 
nattire  purely  local,  affecting  only  the  Twen- 
ty-Second Ward  in  the  city  of  Philadelphia. 
He  says:  "What  did  the  Legislature,  in  this 
section,  submit  to  the  people,  and  what  did 
they  not  submit?  This  is  quite  as  clear  as 
any  other  part  of  the  act.  £<ach  elector  is 
to  vote  a  ticket  for  license  or  against  license. 
He  Is  allowed  by  the  law  to  say,  'I  am  for 
the  issuing  of  license,'  or  'I  am  against  the 
issuing  of  licenses,'  and  thus  to  express  his 
Judgment  or  opinion.  But  this  is  all  he  was 
permitted  by  law  to  do.  He  declared  no  con- 
sequences, and  prescribed  no  rule  resulting 
from  his  opinion.  Nor  does  the  majority  of 
the  votes  declare  a  consequence.  The  re- 
turn of  a  majority  is  but  a  mere  numerical 
preponderance  of  votes,  and  expressed- only 
the  opinion  of  the  greater  number  of  elect- 
ors upon  the  expediency  or  inexpediency  of 


licenses  in  this  ward.  When  this  is  certified 
by  the  return,  the  Legislature,  not  the  vot- 
ers, declare  'it  shall  (or  it  shall  not)  be  law- 
ful for  any  license  to  issue  for  the  sale  of 
spirituous  liquors.'  Thus  It  Is  perfectly  man- 
ifest this  law  was  not  made,  pronounced,  or 
ratified  by  the  people;  and  the  majority  vote 
Is  but  an  ascertainment  of  the  public  senti- 
ment— ^the  expression  of  a  general  opinion—' 
wliich,  as  a  fact,  the  Legislature  has  made 
the  contingency  on  which  the  law  shall  oper- 
ate. When  the  law  tame  from  the  halls  of 
legislation  It  came  a  perfect  law,  mandatory 
in  all  its  parts,  prohibiting  in  this  ward  the 
sale  of  intoxicating  liquors  without  license, 
commanding  an  election  to  be  held  every 
third  year  to  ascertain  the  expediency  of  Is- 
suing licenses,  and,  when  the  fact  of  ex- 
pediency or  inexpediency  shall  have  been  re- 
turned, commanding  that  licenses  shall  issue 
or  shall  not  issue.  Then  what  did  the  vote 
decide?  Clearly,  not  that  the  act  should  be 
a  law  or  not  be,  for  the  law  already  existed. 
Indeed,  it  was  not  delegated  to  the  people  to 
decide  anything.  They  simply  declared  their 
views  or  wishes,  and  when  they  did  so  It 
was  the  flat  of  the  law,  not  their  vote,  which 
commanded  licences  to  be  Issued  or  not  to  be 
issued.  •  ♦  •  So  long,  therefore,  as  the 
Legislature  only  calls  to  its  aid  the  means 
of  ascertaining  the  utility  or  expediency  of 
a  measure,  and  does  not  delegate  the  power 
to  make  the  law  Itself,  it  is  acting  within 
the  sphere  of  Its  Just  powers."  This  case 
overrules  the  earlier  case  of  Parker  ▼.  Com- 
monwealth, supra,  which  held  to  a  contrary 
opinion.  The  identical  principle  is  aptly  stat- 
ed and  avowed  as  sound  by  Mr.  Justice  Wag- 
ner, speaking  for  the  court,  in  State  ex  rel. 
Dome  V.  Wilcox,  46  Mo.  458,  464.  He  says: 
"Now,  the  Legislature  cannot  propose  a  law, 
and  submit  It  to  the  people  to  pass  or  reject 
it  by.  a  general  vote.  That  would,  indeed, 
be  legislation  by  the  people.  But  the  propo- 
sition cannot  be  successfully  controverted 
that  a  law  may  be  passed  to  take  effect  on 
the  happening  of  a  future  event  or  contin- 
gency. The  future  event — the  happening  of 
the  contingency,  or  the  fulfillment  of  a  con- 
dition— affords  no  additional  efficacy  to  the 
law,  but  simply  furnishes  the  occasion  for 
the  exercise  of  the  power.  The  law  is  com- 
plete and  effective  when  it  has  passed 
through  the  forms  prescribed  for  its  enact- 
ment, though  it  may  not  operate,  or  its  in- 
fluence may  not  be  felt,  until  a  subject  has 
arisen  upon  which  it  can  act.  In  the  case 
we  are  now  considering  the  act  took  effect 
with  the  other  laws  contained  in  the  stat- 
utes. It  was  passed  according  to  the  pre- 
scribed forms  designated  in  the  Constitution. 
Its  enactment  did  not  depepd  upon  any  pon- 
ular  vote,  but  parties  to  be  affected  by  n 
were  at  liberty  to  accept  the  privileges  grant- 
ed, and  incur  the  burdens  and  obligations  It 
would  Impose,  as  their  Interest  or  will  should 
dictate.  If  they  elected  not  to  avail  them- 
selves of  its  privileges,  it  did  not  in  the  least 


Digitized  by  VjW*^V  It 


Or.) 


POUTS  V.  CITY  OF  HOOD  RIVER, 


373 


impair  its  force.  It  still  stood  a  valid  enact- 
ment on  tbe  statute  book.  If  they  organized 
under  It,  they  were  entitled  to  the  beneflt 
of  its  prorislons;  but  in  ^tber  event  tbe  law 
remained  the  same.  There  is  no  pretense, 
therefore,  for  saying  that  the  law  is  objec- 
tionable because  it  depends  for  its  efficacy 
on  the  vote  of  the  people.  This  point  must 
be  ruled  against  the  plaintiff  in  error."  So, 
in  the  case  of  Fell  v.  State,  42  Md.  71,  85, 
20  Am.  Kep.  83,  involving  almost  an  Identical 
statute  with  onr  own,  It  was  declared  that 
the  question  was  not  a  new  one  in  that 
state;  the  court  further  saying:  "Now,  what 
has  been  delegated  to  the  voters  by  this  act 
of  the  Assembly?  Certainly  not  the  power 
to  make  the  law,  or  to  repeal  existing  laws. 
They  are  called  pn  by  the  first  section  sim- 
ply to  express,  by  their  ballots,  their  opin- 
ion or  sentiment  as  to  the  subject-matter  to 
which  the  law  relates.  They  declare  no  con-' 
sequences,  prescribe  no  penalties,  and  exer- 
cise no  legislative  functions.  The  consequen- 
*ces  are  declared  In  the  law,  and  are  exclu- 
sively the  result  of  the  legislative  will.  The 
act  of  assembly  is  'a  perfect  and  complete 
law  as  it  left  the  halls  of  legislation  and  was 
approved  by  the  Governor';  but  by  its  terms 
it  was  made  to  go  into  operation  in  any  dis- 
trict upon  the  contingency  of  a  majority  of 
the  legal  voters  within  the  district  being  as- 
certained to  be  in  favor  of  the  prohibition 
contained  in  the  second  section.  Tbe  ques- 
tion before  ns  therefore  resolves  itself  sim- 
ply into  this:  May  the  Legislature  constitu- 
tionally enact  a  law,'  and  make  its  operation 
depend  upon  the  contingency  of  the  popular 
vote?"  Answering  the  question,  it  was  re- 
solved In  the  affirmative,  and  to  the  same  ef- 
fect is  a  more  recent  case  in  New  Jersey,  in- 
volving a  similar  act.  Paul  v.  Gloucester 
County,  50  N.  J.  Law,  585,  15  Atl.  272,  1  L. 
K.  A.  86.  So,  also,  in  Iowa.  State  v.  Fork- 
ner,  94  Iowa,  1,  62  N.  W.  .772,  28  L.  R.  A. 
206.  See,  also,  as  announcing  the  same  prin- 
ciple in  that  state,  Dalby  v.  Wolf  and  Palm- 
er, 14  Iowa,  228,  and  Weir  v.  Cram,  37  Iowa, 
649.  Two  earlier  cases,  holding  to  the  doc- 
trine for  which  the  appellant  contends,  are 
distinguished,  namely,  Santo  v.  State,  supra, 
and  Geebrick  v.  State,  supra.  We  may  re- 
mark also  that  the  case  in  5  Iowa  was  made 
to  turn  as  well  upon  the  constitutional  pro- 
vision that  all  acts  of  a  general  nature  shall 
have  uniform  operation,  which  it  was  held 
the  act  there  considered  did  not  have.  For 
other  cases  in  harmony  with  the  view  enter- 
tained in  Locke's  Appeal,  see  Cincinnati  R. 
Co.  V.  Clinton  County,  1  Ohio  St.  77;  Boyd 
V.  Bryant,  35  Ark.  69,  37  Am.  Rep.  6;  State 
V.  Wilcox,  42  Conn.  364,  19  Am.  Rep.  536; 
Caldwell  v.  Barrett,  73  Ga.  GM;  Common- 
wealth V.  Weller,  77  Ky.  218,  29  Am.  Rep. 
407;  Gayle  v.  Owen  County  Court,  83  Ky. 
61;  Commonwealth  v.  Bennett,  108  Mass.  27; 
Commonwealth  v.  Dean,  110  Mass.  357;  State 
V.  Cooke,  24  Minn.  247,  31  Am.  Rep.  344; 
Rohrbacher  T.  City  of  Jackson,  61  Miss,  735; 


Schulherr  v.  Bordeaux,  Sheriff,  64  Miss.  59, 
8  South.  201;  State  ex  rel.  Dome  v.  Wilcox, 
45  Mo.  458;  State  v.  Pond,  93  Mo.  606,  6  S. 
W.  469;  State  v.  Noyea,  30  N.  H.  279;  State 
V.  Morris  Common  Pleas,  12  Am.  Law  Reg. 
(N.  J.)  32;  Clarke  v.  City  of  Rochester,  24 
Barb.  446;  s.  c  28  N.  Y.  605;  Stote  v.  O'Neill, 
24  Wis.  149.  There  are  cases,  of  which  Ex 
parte  Wall,  48  Cal.  279,,  17  Am.  Rep.  425,  is 
perhaps  the  strongest,  opposed  to  this  view, 
it  is  true,  but  the  very  great  weight,  as  the 
above  numerous  authorities  will  attest,  is  in 
support  of  it 

As  the  law  stood  at  the  time  of  the  adop- 
tion of  the  act,  no  person  was  permitted  to  sell 
spirituous  liquors  in  the  state  in  less  quanti- 
ties than  one  gallon  without  having  obtained 
a  license  from  the  county  court  of  the  proper 
county  for  the  purpose,  which  provisions 
are  without  application  to  cities  and  incor- 
porated towns.  The  mode  prescribed  for  se- 
curing such  'license  is  for  the  applicant  to 
procure  the  signatures  of  an  actual  majority 
of  the  whole  number  of  legal  voters  in  the 
precinct  iii  which  he  is  desirous  of  carrying 
on  the  business,  and  upon  the  production 
of  such  a  petition  and  a  compliance  with  oth- 
er provisions  the  county  court  is  authorized 
to  grant  the  license.  The  cities  and  incorpo- 
rated towns  are  governed  in  the  issuance  of 
licenses  of  the  kind  by  their  several  charters 
and  ordinances.  All  these  provisions  remain 
operative  and  are  unaffected  by  the  local  op- 
tion act,  now  under  consideration,  unless  the 
people,  by  a  majority  vote  in  the  precinct, 
ward,  or  district  involved,  determine  the  con- 
tingency upon  which  the  sale  of  intoxicating 
liquors  shall  be  absolutely  prohibited  in  such 
district  Sandys  v.  Williams,  80  Pac.  642, 
recently  decided  by  this  court  If  .the  vote 
be  against  prohibition,  then  the  old  law — 
both  the  general  statute  and  tbe  local  acts 
and  ordinances  pertaining  to  incorporated 
towns  and  cities — remains  operative;  but  If 
for  prohibition,  then  its  operation  is  sus- 
pended within  the  district  until  the  people 
again  vote  against  prohibition,  as  is  firmly 
established  by  the  foregoing  authorities. 
The  present  law,  when  enacted,  was  com- 
plete in  itself,  requiring  nothing  else  to  give 
it  validity.  It  became  effective  as  a  law 
from  the  time  of  its  enactment.  All  its  pro- 
visions were  then  susceptible  of  unrestrict- 
ed operation.  When  the  time  came  for  10 
per  cent,  of  the  voters  of  any  authorized  dis- 
trict to  petition  the  county  court  to  order 
an  election,  a  way  was  provided  and  open, 
and  so  the  very  steps  are  prescribed  in  their 
regular  order  until  an  election  determines  the 
question  of  the  expediency  or  inexpediency 
of  enforcing  prohibition  within  the  district 
involved.  The"  law  provides  for  all  these 
things,  and  this  it  did  as  It  came  from  tbe 
people  duly  adopted.  It  Is  not  the  election 
that  breathes  into  the  act  its  validity  or  vi- 
tality. The  act  Is  complete,  and  an  active, 
living  force  without  It;  but  the  election  as 
is  designed,  and  which  is  constituted  a  part 
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of  the  enginery  of  the  law,  does  contribute  to 
designate  or  determine  the  contingency  upon 
which  prohibition  shall  become  operative  or 
not,  according  to  the  popular  will  in  the  lo- 
cality or  localities  where  Invoked.  The  new 
law  is  but  supplementary  to  the  old.  It 
does  not  repeal  or  amend  the  old,  or  any 
portion  of  it,  although  It  may  suspend  it  for 
the  time  being,  but  not  to  eradicate  it,  or 
permanently  to  change  its  functions.  Schul- 
herr  v.  Bordeaux,  Sheriff,  supra.  Suppose 
the  two  were  adopted  by  the  same  statute, 
so  that  there  was  but  one  act  instead  of  two 
or  more,  operating  as  an  harmonious  whole, 
would  any  one  doubt  its  constitutional  effi- 
cacy or  validity?  It  then  would  be  license 
if  applied  for  in  the  way  prescribed,  or  pro- 
hibition, as  the  popular  will  might  deter- 
mine as  to  the  expediency  or  inexpediency  in 
the  premises.  So  it  is  now,  and  thus  the 
matter  Is  so  simplified  that  none  can  fail  to 
comprehend  fully  its  operation.  The  word- 
ing of  the  act  Is  not  aptly  devised,  as  it  reads 
that  "in  every  county,  subdivision  of  a  coun- 
ty, or  precinct  thereof,  that  shall  return  a 
majority  vote  for  prohibition,  •  •  •  the 
law  shall  take  effect  on  the  first  day  of  Janu- 
ary," or  "the  first  day  of  July,"  as  the  case 
may  be;  but  the  undoubted  Intendment  is 
that  prohibition  shall  become  operative  or 
not  within  the  territory  involved,  dependent 
on  the  contingency  to  be  determined  by  a 
vote  of  tiie  people  concerned,  and  Is  clearly 
distinguishable  on  principle  from  the  act 
which  was  declared'  invalid  in  the  early  case 
of  Barto  v.  Hlmrod,  supra,  because  of  the 
provision  that  "it  should  or  should  not  be- 
come a  law,"  dependent  upon  a  majority 
vote  of  the  people  of  the  state.  Such  an  act 
would  have  been  clearly  Inimical  to  our  Con- 
stitution, as  being  made  to  take  effect  upon 
authority  other  than  that  prescribed  in  the 
instrument  Itself.  But  not  so  here.  The  act 
being  general,  it  is  also  such  by  nature  as 
that  it  may  have  local  operation,  and  is  not 
inhibited,  as  we  have  before  observed,  by 
any  provision  of  section  23  of  article  4  of  the 
Constitution.  It  does  not,  as  is  suggested, 
provide  for  a  different  rule  for  the  punish- 
ment of  crimes  and  misdemeanors,  nor  does 
it  In  any  measure  regulate  the  practice  of 
the  courts  of  Justice.  The  crime  or  misde- 
meanor prescribed  or  created  for  a  violation 
of  the  prohibition  order  is  alike  and  uniform 
all  over  the  state,  and  so  it  is  with  such  as 
are  prescribed  for  a  violation  of  the  old  law 
if  prohibition  is  not  ordered.  The  sugges- 
tion Is  therefore  untenable. 

But  it  is  urged  that  the  proviso  annexed  to 
section  21,  art  1,  indicated  a  different  in- 
tendment than  such  as  we  are  disposed  to 
attribute  thereto.  After  reciting,  "nor  shall 
any  law  be  passed,  the  taking  effect  of 
which,"  etc.,  the  section  continues:  "Provid- 
ing that  laws  locating  the  capital  of  the 
state,  locating  county  seats,  and  submitting 
county  and  corporate  acts  and  other  local 
and  special  laws,  may  take  effect  or  not, 


upon  a  vote  of  the  electors  interested."  The 
argument  of  counsel'  is  based  upon  the  fact 
that  an  amendment  was  proposed  in  the  con- 
vention by  inserting  after  the  word  "acts" 
contained  in  this  latter  clause  the  words 
"prohibitory  liquor  laws,"  and  was  voted 
down,  from  which  he  concludes  that  it  was 
the  intendment  that  no  prohibitory  liquor 
law  should  be  made  to  take  effect  upon  a 
vote  of  the  people.  This  is  true  In  a  sense. 
The  mover  of  the  amendment  intended  no 
doubt  to  create  an  exception  to  the  preced- 
ing provision  so  as  to  permit  prohibitory  liq- 
uor laws  to  take  effect  or  not  upon  a  vote 
of  the  people-^4hat  is,  a  general  law  provid- 
ing for  that,  and  nothing  else;  but  as  the 
section  now  stands,  considered  in  connection 
with  section  23  of  article  4,  there  is  nothing 
to  prevent  the  adoption  of  a  local  or  special 
law  inhibiting  the  sale  of  intoxicating  liq- 
uors within  any  precinct,  county,  wird,  or 
city  in  the  state;  and  the  fact  that  the 
present  law  may  become  operative  locally, 
and  not  generally,  is  aptly  In  accord  with  the ' 
very  spirit  and  letter  of  the  Constitution. 
We  have  come  to  this  conclusion  after  a  very 
careful  consideration  of  the  reading  of  the 
Constitution,  and  are  convinced  that  its 
soundness  is  established  upon  principle  by 
the  vast  weight  of  the  more  recent  authori- 
ties. Railroad  v.  Geiger,  supra,  is  especially 
instructive  in  this  view. 

With  the  wisdom,  policy,  and  expediency 
of  the  legislation  the  courts  can  have  nothing 
to  do.  That  is  a  matter  purely  and  solely 
for  another  department  of  state — the  law- 
making body,  the  legislative  assembly — or, 
under  the  initiative  and  referendum  amend- 
ment, for  the  people  themselves  to  deter- 
mine, and  their  determination  In  that  re- 
gard is  final  and  conclusive,  save  by  an  ap- 
peal to  the  same  authority  or  department 

The  Judgment  of  the  circuit  court  should 
be  affirmed,  and  it  is  so  ordered. 


(U  Idabo,  an 
STATE  V.  COOPER. 
(Supreme  Court  of  Idaho.    June  24,  1905.) 

1.  Physicians    and    Subgeons  —  Poweb    of 
State  Boabd  of  Medical  Examiners. 

Under  the  provisions  of  section  5  of  what 
is  known  as  the  "Medical  Law  of  1899"  (Seas. 
Laws  1899,  p.  34G)  the  Board  of  Medical  Ex- 
aminers are  not  empowered  to  call  upon  appli- 
cants for  a  license  for  their  diplomas,  who  were 
engaged  in  the  practice  of  their  profession  under 
the  law  of  1887. 

2.  Same— Refusal  of  License. 

Where  it  is  sliown  that  an  applicant  for  a 
license  to  practice  medicine  and  surgery  was  a 
resident  of  the  state,  engaged  in  the  practice 
of  his  profession  under  the  provisions  of  the 
law  of  1887,  and  had  complied  with  all  the  pro- 
visions of  the  law  of  1899,  Md  that,  in  case 
the  Board  of  Medical  Examiners  refused  to  is- 
sue his  license,  it  was  not  criminal  in  him  to 
pursue  his  profession. 
(Syllabus  by  the  Court.) 

Appeal    from    District    Court,    Bingham 
County;  James  M.  Stevens,  Judge. 
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J.  B.  Cooper  was  convicted  of  practicing 
medicine  and  surgery  without  having  a  li- 
cense, nnder  the  provisions  of  the  law  of 
1889,  and  .appeals.    Beversed. 

Milton  A.  Brown  and  W.  W.  Adamson,  for 
appellant.  J.  J.  Gubeen,  Atty.  Gen.,  and 
R.  M.  McCraclceD,  for  the  State. 

STOCKSLAGER,  O.  J.  Appellant  was 
prosecuted  In  the  probate  court  of  Bingham 
county  on  a  complaint  sworn  to  by  one  E. 
E.  Kelley,  charging  that  "J.  B.  Cooper,  of 
Bladtfoot,  county  of  Bingham,  state  of  Idaho, 
on  or  about  the  26th  day  of  March,  1901,  in 
said  county  of  Bingham  and  state  of  Idaho, 
did  willfully  and  unlawfully  practice  medi- 
cine without  obtaining  a  license  so  to  do, 
by  then  and  there  doctoring  and  prescribing 
medicine  In  and  for  the  family  of  Adam 
Yancy,  memljers  of  said  family  then  and 
there  being  sick,  which  slcl^ness  the  said  J. 
B.  Cooper  did  then  and  there  profess  to  cure 
by  prescribing  medicine  and  drugs  for  said 
bodily  ailment,  then  and  there  with  intent 
to  receive  compensation  therefor.  All  of 
which  is  contrary  to  the  torm  of  the  statute." 
Defendant  (appellant)  was  tried  In  the  pro- 
bate court  without  a  Jury,  convicted,  and  a 
fine  of  $30  was  imposed.  An  appeal  was 
taken  to  the  district  court  from  the  Judg- 
ment on  both  law  and  fact  The  case  was 
tried  in  the  district  court  on  an  agreed  state- 
ment of  facts,  a  trial  by  Jury  having  been 
waived  by  the  defendant  The  agreed  state- 
ment of  facts  follows:  "(1)  That  defendant 
was  and  is  a  duly  licensed  graduate  of  the 
Western  University  of  Chicago  and  the  In- 
dependent Medical  College  of  Chicago.  (2) 
That  on  or  aboat  the  30th  day  of  July,  1897, 
defendant,  J.  B.  Cooper,  established  an  of- 
fice and  residence  at  Blackfoot,  Bingham 
county,  Idaho,  and  has  ever  since  continued 
to  reside  and  practice  medicine  and  surgery 
in  said  town,  county,  and  state.  (3)  That 
before  said  defendant  commenced  the  prac- 
tice of  medicine  and  surgery  as  aforesaid 
he  duly  filed  his  affidavit  of  identity,  and 
filed  and  recorded  his  medical  diploma  with 
the  county  recorder  of  Bingham  county,  state 
of  Idaho,  said  diploma  being  the  diploma 
aforesaid  from  the  Independent  ^ledlcai 
College  of  Chicago,  which  had  a  bona  fide 
existence  and  was  duly  chartered  under  the 
laws  of  the  state  of  Illinois  at  the  time  said 
diploma  was  granted  to  the  defendant.  (4) 
That  said  J.  B.  Cooper  was  and  Is  the  right- 
ful possessor  of  said  diploma,  and  is  the 
identical  person  named  therein.  (5)  That  at 
the  time  of  the  passage  of  the  act  commonly 
known  as  the  'Medical  Act'  of  1899  the  de- 
fendant was  legally  engaged  In  the  actual 
practice  of  medicine  and  surgery  within  the 
state  of  Idaho  under  the  provisions  of  the 
medical  act  of  18S7.  (0)  That  on  or  about 
the  15th  day  of  May,  1899,  and  within  six 
months  after  the  medical  act  of  1899  went 
into  effect,  said  J.  B.  Cooper  made  applica- 


tion for  a  license  to  practice  medicine  and 
surgery  to  the  State  Board  of  Medical  Ex- 
aminers upon  suitably  prepared  blanks  fur- 
nished by  said  board,  and  transmitted  with 
said  application  a  certificate  from  the  county 
recorder  of  Bingham  county  that  said  appli- 
cant J.  B.  Cooper,  Is  a  bona  flde  resident  of 
Bingham  county,  state  of  Idaho,  and  bad 
recorded  his  diploma  under  the  provisions 
of  the  medical  act  of  1887,  giving  the  date 
of  such  record;  and  defendant  transmitted 
with  said  application  the  fee  of  five  dollars, 
and  all  the  proof  of  defendant's  good  moral 
character  requested  by  said  board.  (7)  That 
thereafter,  and  on  or  about  the  25th  day  of 
May,  1899,  said  J.  B.  Cooper  received  from 
the  secretary  of  said  board  notice  that  his 
application,  properly  executed,  and  the  fee 
of  five  dollars,'  had  been  received  by  said 
board,  and  that  said  board  wished  to  Inspect 
his,  the  said  J.  B.  Cooper's,  medical  diploma. 
(8)  That  thereafter,  and  on  or-  about  the  5th 
day  of  June,  1899,  said  J.  B.  Cooper  sent  his 
said  medical  diploma  to  the  said  medical 
board,  and  was  thereafter  informed  by  said 
board  that  they  did  not  and  would  not  rec- 
ognize the  Independent  Medical  College  of 
Chicago  as  one  having  authority  to  issue  a 
diploma  to  a  doctor  of  medicine.  (9)  That 
said  State  Board  of  Medical  E.xamlners  there- 
after and  ever  since  have  refused  to  issue 
this  defendant  a  license  to  practice  medicine 
and  surgery,  although  requested  so  to  do. 
(10)  That  on  or  about  the  7th  day  of  June, 
1901,  this  defendant  requested  said  board 
to  send  him  the  necessary  blanks,  and  he 
would  make  another  application  to  said  board 
of  medical  examiners  for  a  license  to  practice 
medicine  and  surgery,  and  thereupon  he 
received  the  reply  from  the  secretary  of 
said  board  that  said  board  considered  it 
quite  useless  for  him,  the  said  J.  B.  Cooper, 
to  apply  again,  in  view  of  the  recent  deci- 
sion of  the  Supreme  Court  of  Illinois  In  re- 
voking the  charter  of  the  Independent  Med- 
ical College  of  Chicago,  and  that  said  board 
was  perfecting  plans  for  the  rigorous  pros- 
ecution of  every  person  practicing  without  a 
license.  (11)  That  the  said  defendant  J.  B. 
Cooper,  is  and  was  at  all  times  hereinafter 
mentioned  a  citizen  of  the  United  States. 
(12)  That  the  said  defendant  J-  B.  Cooper, 
was  at  the  time  of  his  arrest  practicing  med- 
icine and  suTgefj  without  a  license,  and  did 
on  the  26th  day  of  March,  1904,  in  said  coun- 
ty of  Bingham  and  state  of  Idaho,  prescribe 
medicine  in  and  for  the  family  of  Adam 
Yancy,  with  intent  to  receive  compensation 
therefor."  Following  this  agreed  statement 
of  the  facts  we  find  the  trial  court  made 
the  following  record:  "The  foregoing  agreed 
statement  of  facts  is  hereby  adopted  by  the 
court  as  the  findings  of  fact  In  this  cause, 
and  the  court  finds  as  a  conclusion  of  law 
that  said  J.  B.  Cooper  was  not  authorized 
to  practice  as  a  physician  and  surgeon  in  the 
state  of  Idaho  at  the  time  alleged  in  the 
complaint;    and,  hayi^^^^e^^t^^^^^^^ 
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In  the  premises,  It  is  ordered  and  adjudged 
that  the  defendant  be,  and  is  Iiereby,  ad- 
Judged  guilty,  and  fined  In  the  sum  of  fifty 
dollars."  The  appeal  to  this  court  Is  from 
the  Judgment  only. 

Counsel  for  appellant  insist  that,  being  a 
legal  practitioner  under  the  provisions  of  the 
statute  of  1887  at  the  time  of  the  passage  of 
the  act  of  1899,  he  has  complied  with  all  the 
requirements  of  the  law  of  1899.  It  will  be 
observed  that  the.  agreed  statement  of  facts 
(the  fifth  paragraph)  settles  this  question; 
that  is,  that  appellant  was  "legally  engaged 
in  the  actual  practice  of  medicine  and  sur- 
gery within  the  state  of  Idaho  under  the  pro- 
visions of  the  medical  act  of  1887."  This 
fact  being  conceded,  it  becomes  necessary  to 
examine  the  law  known  as  the  "Medical  Act 
of  1899,"  and  ascertain  the  powers  and  du- 
ties of  the  State  Board  of  Medical  Exam- 
iners, as  well  as  the  duties  and  privileges  of 
appellant  under  the  last-named  act.  Under 
the  agreed  facts  in  this  case  it  only  becomes 
necessary  to  examine  and  feonstrue  section  5 
of  Laws  1899,  p.  346.  It  follows:  "All  per- 
sons except  as  hereinafter  provided,  who 
were  legally  engaged  In  the  actual  practice 
of  medicine  and  surgery  or  either  of  them 
within  the  state,  at  the  time  of  the  passage 
of  this  act,  under  the  provisions  of  the  medi- 
'cal  act  of  1887,  shall  be  licensed  without  ex- 
amination to  continue  such  practice  imder 
this  act,  by  malting  application  to  the  State 
Medical  Examining  Board  upon  suitably  pre- 
pared blanks  to  be  furnished  by  said  board, 
within  six  months  from  the  taking  effect  of 
this  act.  The  applicant  shall  be  required  to 
transmit  with  said  application,  a  certificate 
from  the  county  recorder  from  the  county  In 
which  he  or  she  may  reside;  that  said  ap- 
plicant Is  a  bona  fide  resident  of  the  state 
and  has  recorded  his  or  her  diploma  under 
the  provisions  of  the  medical  act  of  1887, 
giving  the  date  of  such  record.  Persons 
who  received  a  license  under  the  now  de- 
funct medical  law  of  1897  will  simply  be  re- 
quired to  transmit  such  license.  The  fee  for 
license  under  this  section  shall  be  five  dol- 
lars ($5)  and  shall  In  each  case  accompany 
the  application.  Upon  fulfillment  of  the  re- 
quirements herein  stated,  the  board  shall  Is- 
sue to  said  applicant  a  license  to  practice 
medicine  and  surgery  within  this  state. 
Persons  for  whom  the  provisions  of 'this  sec- 
tion are  intended,  failing  or  refusing  to  avail 
themselves  of  the  same  shall  be  and  are 
hereby  subject  to  the  requirements  of  sec- 
tion 6  of  this  act"  Section  6  (page  347)  pro- 
vides: "After  the  passage  of  this  act,  every 
person,  except  as  hereinbefore  provided,  de- 
siring to  commence  the  practice  of  medicine 
and  surgery,  or  either  of  them,  within  the 
state  shall,  immediately  and  prior  to  com- 
mencing the  same,  make  a  written  applica- 
tion to  the  State  Medical  Examining  Board, 
upon  suitably  prepared  blanks,  to  be  fur- 
nished by  the  board,  for -a  license  so  to  do. 
The  applicant  shall  transmit  with  said  appli- 


cation his  or  her  diploma,  together  with  an 
affidavit  setting  forth  that  said  diploma  is 
genuine  and  that  the  applicant  is  the  right- 
ful possessor  thereof,  and  the  Identical  per- 
son named  therein,  and  that  same  was  ob- 
tained by  pursuing  the  regular  course  of 
study  or  examination  in  said  Institution,  and 
setting  forth  that  he  or  she  Is  a  citizen  of 
the  United  States,  or  has  declared  their  In- 
tention of  becoming  such.  If  the  said  di- 
ploma has  be«i  Issued  by  a  reputable  col- 
lege of  medicine  In  good  standing,  said  appli- 
cant shall  be  eligible  to  examination."  By 
construing  these  two  sections  together  in 
counection  with  the  agreed  statement  of 
facts,  It  would  seem  that  the  Board  of  Medi- 
cal Examiner^  were  endeavoring  to  require 
appellant  to  comply  with  the  provisions  of 
section  6,  Instead  of  section  5.  As  we  con-, 
strue  section  5,  the  board  was  powerless  to 
call  upon  appellant  to  furnish  It  with  the 
original  or  a  copy  of  his  diploma.  It  was 
immaterial  imder  his  application  whether  he 
bad  a  diploma  or  not,  as  it  is  agreed  that  he 
was  "legally  engaged  in  the  actual  practice 
of  medicine  and  surgery  within  the  state  of 
Idaho  under  the  •  provisions  of  the  medical 
act  of  1887"  at  the  time  of  the  passage  of 
the  act  of  1899.  It  Is  argued  by  counsel  for 
respondent  that  the  words  "legally  engaged 
in  the  actual  practice  of  medicine  and  sur- 
gery," as  used  i  in  the  agreed  facts,  were 
mere  conclusions,  and  cannot  in  any  way  af- 
fect the  respondent.  If  we  should  adopt 
this  theory  of  counsel  for  the  state,  what  is 
the  situation?  It  Is  shown  by  the  agreed 
facts,  which  are  adopted  by  the  court  as  its 
findings,  that  appellant  had  sufficiently  com- 
plied with  the  provisions  of  the  law  of  1887 
to  entitle  him  to  practice  his  profession,  and 
that  at  the  time  of  the  passage  of  the  act  of 
1899  he  was  a  bona  fide  resident  of  the  state, 
residing  at  Blackfoot,  in  Bingham  county, 
and  engaged  in  the  practice  of  medicine  and 
surgery;  that  within  the  time  prescribed  by 
the  provisions  of  the  act  of  1899  appellant 
furnished  the  State  Board  of  Medical  Ex- 
aminers with  all  the  requirements  of  the 
medical  act  of  1890,  together  with  the  fee 
prescribed  by  said  act  Under  the  facts  dis- 
closed by  this  record  we  do  not  think  It  ma- 
terial whether  we  accept  the  words  "legally 
engaged  in  the  actual  practice  of  medicine 
and  surgery,"  as  used  In  the  agreed  facts 
and  adopted  by  the  court  as  one  of  Its  find- 
ings, as  a  conclusion  of  law  or  otherwise,  as 
there  Is  sufficient  In  the  record  to  show  that 
appellant  had  compiled  with  the  statute  of 
1887,  and  had  made  every  effort  possible  on 
his  part  to  comply  with  the  law  of  1899. 

It  Is  urged  by  counsel  for  respondent  that 
appellant  should  have  resorted  to  his  civil 
remedy  by  an  appeal  from  the  action  of  the 
Board  of  Medical  Examiners  to  the  district 
court  of  Bingham  county,  and  there  had  the 
action  of  the  said  board  reviewed.  On  the 
other  hand,  it  in  urged  by  counsel  for  appel- 
lant  that  appellant  ^^^^n^^v^^^g^g^^he 
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action  of  said  board  rejecting  his  application. 
It  is  true  that  the  Beventh  clause  of  the 
agreed  statement  of  facts  shows  that  the 
Board  of  Medical  Ehcamlners  called  upon  the 
appellant  for  his  medical  diploma.  The 
eighth  clause-  shows  that  his  diploma  was 
sent  to  the  Board  of  Medical  Examiners, 
and  he  was  "thereafter  Informed  by  said 
board  that  they  did  not  and  would  not  rec- 
ognize the  Independent  Medical  College  of 
Chicago  as  one  having  authority  to  issue  a 
diploma  to  a  doctor  of  medicine.  When  ajh 
pellant  receive^  this  notice  he  had  the  right 
to  appeal  from  the  action  of  the  board,  or  he 
could  treat  their  action  as  an  infringement 
upon  his  rights  under  the  laws  of  1887  and 
1899.  The  statute  of  1899  did  not  authorize 
the  board  to  demand  of  appellant  his  diplo- 
ma. He  had  furnished  It  all  that  It  was  en- 
titled to  under  the  law.  It  could  not  ignore 
the  plain  provisions  of  the  1899  law,  and 
thereby  make  a  criminal  of  a  citizen  of  the 
state  engaged  in  a  legal  and  lawful  business. 
If  the  Board  of  Medical  Examiners  could 
withhold  a  license  from  an  applicant  In  this 
manner  until  he  could  appeal  to  the  courts 
for  redress,  malting  a  criminal  of  him  every 
time  he  prescribed  for  or  visited  a  patient, 
they  could  not  only  deprive  him  of  valuable 
property  rights,  but  ruin  him  in  bis  profes- 
sion, and  brand  him  as  a  criminal.  This  is 
neither  the  spirit  nor  Intent  of  the  law.    ■ 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  In  harmony  with 
this  opinion. 

AILSHIB  and  SULLIVAN,  JJ.,  concur. 
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SNYDER  V.  WOODEN  et  al. 
(Supreme  Court  of  Idaho.     June  8,  1905.) 

1.  Justice  Coubt-Pbactice— Appeal  to  Dis- 

TBICT    CODBT  —  JuSTt»tCATION    OF    SDBETIES 

—New  Subetiks. 

Where  an  appeal  is  taken  from  a  justice's 
court  to  the  district  court,  and  an  undertaking 
on  appeal  is  6Ied  within  30  days  after  the  entry 
of  judgment  in  the  justice's  court,  and  the  ad- 
verge  party  excepts  to  the  sufficiency  of  the 
sureties,  the  appellant,  under  the  provisions  of 
section  4842,  Rev.  St.  1887,  may  cause  bis 
original  sureties  or  "other  sureties"  to  justi- 
fy l)efore  the  justice  of  the  peace  within  5  days 
after  the  exception  is  taken,  and  at  the  time 
of  justifying  other  sureties  may  execute  a  sepa- 
rate and  new  undertaking  and  justify  thereto. 

2.  Saug. 

Where  respondent  excepts  to  the  sufficien- 
cy of  sureties  on  an  appeal  bond,  he  may  there- 
after waive  the  justification  of  sureties,  or  ac- 
cept a  new  undertaking  in  lieu  of  the  original 
and  waive  justification  of  the  new  sureties. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County; 
Geo.  H.  Stewart,  Judge. 

Action  by  Luther  Snyder  against  Robert 
.Wooden  and  others.  Judgment  for  plaintiff 
before  a  justice.  From  an  order  of  the  dis- 
trict court  dismissing  an  appeal  tberefrom, 
defendants  appeal.    Reversed. 


Karl  Paine  and  C.  C.  Cavanah,  for  appel- 
lants.   J.  O.  Johnston,  for  respondent 

AILSHIE,  J.  This  case  was  originally 
commenced  In  a  justice's  court,  and  was 
thereafter  appealed  to  the  district  court. 
From  an  order  and  Judgment  of  the  district 
court  dismissing  the  appeal  so  taken,  this 
appeal  was  prosecuted.  The  appeal  from  the 
Justice  court  was  dismissed  by  the  district 
court  on  the  ground  that  the  appellant  had 
failed  to  give  an  undertaking  as  required  by 
law.  The  Judgment  of  the  Justice's  court 
was  entered  on  November  3,  1904.  Notice  of 
appeal  therefrom  was  filed  and  served  on 
November  3,  1904.  Thereafter,  and  on  De- 
cember 2d,  an  undertaking  on  appeal  was 
filed,  and  on  December  6th  the  plaintiff  and 
respondent  served  and  filed  bis  exception  to 
the  sufficiency  of  the  sureties.  On  December 
0th  the  defendants  and  appellants  served  and 
filed  notice  that  on  the  10th  day  of  December, 
at  10  o'clock  a.  m.,  "H.  M.  Hughes  and  S.  T. 
Davis,  In  lien  of  W.  C.  Lane,  the  sureties 
upon  the  undertaking  of  the  defendants," 
would  Justify  before  the  Justice  of  the  peace. 
On  the  same  date  the  defendants  filed  an 
appeal  bond,  signed  by  Hughes  and  Davis, 
and  the  plaintiff's  attorney,  In  company  with 
defendant's  attorney,  appeared  before  the 
Justice  of  the  peace  and  waived  the  Justifica- 
tion of  the  sureties,  and  accepted  the  new  or 
substitute  bond  and  the  sureties  thereon.  The 
papers  were  transmitted  to  the  district  court, 
and  the  attorney  for  the  plaintiff  and  re- 
spondent appeared  in  that  court  and  waived 
a  Jury.  Thereafter  the  attorney  for  the  plain- 
tiff withdrew  from  the  case,  and  the  cause 
was  set  for  trial  March  10, 1905,  at  10  o'clocic 
a.  m.  Before  the  day  set  for  the  trial  of  the 
case  the  plaintiff  appears  to  have  employed 
the  counsel  who  appears  for  him  in  this 
conrt,  and  on  the  7th  day  of  March,  through 
such  counsel,  filed  his  motion  to  dismiss  the 
appeal,  which  was  sustained  by  the  court. 

Respondent  takes  the  position  here  that, 
since  the  old  sureties  did  not  Justify,  and 
other  sureties  signed  and  executed  a  new 
and  separate  Instrument,  which  was  filed  in 
lieu  of  and  as  a  substitute  for  the  original 
bond,  and  which  acts  were  done  more  than 
30  days  after  the  entry  of  the  Judgment,  the 
appeal  became  ineffectual  and  Inoperative, 
and  the  court  lost  Jurisdiction  to  hear  such 
appeal.  We  are  cited  to  Perkins  v.  Bridge 
(Idaho)  77  Pac.  329,  as  authority  for  the 
position  taken  by  the  respondent.  _  We  do 
not  think  that  case  is  applicable  to  or  de- 
cisive of  the  question  presented  here.  There 
the  sureties  on  the  original  bond  did  not  , 
attempt  to  Justify,  nor  did  the  appellant  pro- 
duce other  sureties  In  their  stead  for  the  pur- 
pose of  Justification.  On  the  other  hand,  his 
30  days  in  which  to  perfect  his  appeal  had 
not  expired,  and  within  that  period  of  time 
be  filed  a  new  and  independent  undertaking, 
and  this  court  held,  in  substance,  that  the 
appeal  was  taken  by  the  filing  and  service 
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of  a  notice  of  appeal,  and  that  those  ac^s 
would  keep  the  appeal  alive  for  a  period  of 
30  days  from  the  entry  of  the  Judgdient,  and 
that  a  good  and  sufficient  undertaking  filed 
•within  that  time  would  perfect  the  appeal 
and  preserve  the  Jurisdiction.  By  section 
4838,  Rev.  St  1887,  It  Is  provided  that  "the 
appeal  Is  taken  by  filing  a  notice  of  appeal 
with  the  Justice  or  Judge,  and  serving  a  copy 
on  the  adverse  party."  By  section  4842  it  is 
provided  that  "an  appeal  from  a  Justice's  or 
probate  court  is  not  effectual  for  any  purpose 
unless  an  undertaidng  be  filed  with  two  or 
more  sureties,"  etc.  While  the  statute  does 
not  in  so  many  words  prescribe  the  time 
within  which  the  undertaking  must  be  filed, 
this  court  and  the  courts  of  states  having 
a  statute  like  ours  have  uniformly  held  that 
such  undertaking  may  be  filed  within  30 
days  after  the  entry  of  the  Judgment  Salt 
Lake  Brewing  Co.  v.  Gillmau,  2  Idaho 
(Hash.)  195,  10  Pac.  32;  Coker  v.  Superior 
Court  58  Cal.  177.  This  latter  section  closes 
with  the  following  sentence:  "The  adverse 
party  may  except  to  the  sufficiency  of  the 
sureties  within  five  days  after  the  filing  of 
the  undertaking,  and  unless  they  or  other 
sureties  Justify  before  the  Justice  or  Judge 
from  whom  the  appeal  Is  taken,  within  five 
days  thereafter,  upon  notice  to  the  adverse 
party,  to  the  amounts  stated  In  their  affi- 
davits, the  appeal  must  be  regarded  as  if  no 
such  undertaking  bad  been  given."  Under 
this  statute  the  appellant  has  the  full  30 
days  in  which  to  file  his  undertaking,  and 
the  respondent  has  5  days  after  the  filing 
of  the  undertaking  in  which  to  except  to 
the  sufficiency  of  the  sureties,  and  the  appel- 
lant is  thereupon  given  a  further  period  of 
5  days  In  which  to  cause  the  sureties  "or 
other  sureties"  to  Justify.  It  may,  and  often 
will,  happen  that  one  or  both  of  the  sureties 
upon  appellant's  original  bond  cannot  Justify, 
and  the  statute  has  therefore  provided  that 
"other  sureties"  may  Justify  within  the  five- 
day  period.  In  this  case  It  would  appear 
that  appellant  was  unable  to  have  one  of  his 


sureties  (Lane)  Justify,  and  he  therefore  sub- 
stituted In  his  stead  Mr.  Davis.  The  statute 
does  not  say  whether  the  "other  sureties" 
shall  sign  the  original  undertaking  or  a  new 
undertaking,  but  it  would  seem  to  be  reason- 
able, and  the  safer  and  better  practice,  to 
have  a  new  undertaking  executed  and  filed 
in  such  case  and  the  sureties  Justify  thereto. 

Mr.  Spelling,  in  volume  2  of  his  New  Trial 
&  Appellate  Practice,  $  571,  seems  to  take 
this  view  of  the  matter,  and  says:  "Where 
new  sureties  are  substituted  for  the  original, 
there  appears  no  other  method  by  which 
such  substitution  and  Justification  can  be  ac- 
complished than  by  the  execution  of  a  new 
undertaking."  It  is  argued,  however,  by  re- 
spondent, that,  since  the  new  sureties  did 
not  in  fact  Justify  as  required  in  such  cases, 
the  substituted  undertaking  was  invalid  and 
void  from  the  beginning,  and  never  amount- 
ed to  a  compliance  with  the  statute.  This 
contention  is  completely  answered  by  the 
waiver  of  respondent's  counsel  as  to  the  Jus- 
tification of  sureties  and  the  acceptance  of 
the  new  bond.  Counsel  for  respondent  might 
waive  Justification,  or.  In  fact,  he  might  "have 
waived  an  undertaidng  altogether  (Blair  v. 
Hamilton,  32  Cal.  50;  Bank  of  Escondido  v. 
Superior  Court  [Cal.]  39  Pac.  211;  2  Spell- 
ing, New  Trial  &  App.  Prac.  §  572);  and.  In- 
deed, it  is  a  serious  question  In  our  mtpds 
if  the  counsel  for  respondent  did  not  waive 
bis  right  to  be  heard  upon  his  motion  to  dis- 
miss the  appeal  by  generally  appearing  in 
the  district  comrt  and  waiving  a  Jury  trial. 

The  trial  court  erred  in  dismissing  the 
appeal.  The  Judgment  will  be  reversed,  and 
the  cause  remanded  to  the  district  court  with 
Instructions  to  vacate  the  order  dismissing 
the  appeal,  and  to  assume  Jurisdiction  and 
proceed  with  the  case  In  harmony  with  the 
views  herein  expressed  f  costs  awarded  to  ap- 
pellants. 


STOCKSLA6BR,  0.  J., 
J.,  concur. 


and  SULLIVAN, 
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(U  Idaho.  1) 

STATE  y.  8WBNSEN. 
(Snpreme  Court  of  Idaho.     July  3,  1905.) 

1.  FoBGEBT— What   Constitutes  —  Fraudu- 
lent Intent. 

To  constitute  forgery  in  thia  state,  the  in- 
strument or  information  must  allege  that  the 
alleged  wrongful  act  was  done  with  intent  to 
defraud  anothfer.     Bev.  St.^  1887,  §  7028. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Forgery,  i$  4,  62.] 

2.  Same— Information— Intent. 

An  information  which  charges  that  defend- 
ant "did  willfully,  unlawfully,  feloniously,  and 
falsely  forge  and  utter  a  bank  check,"  and  "did 
then  and  there  utter  the  said  bank  check  as  true 
and  genuine,  with  intent  to  defraud  the  said 
R.,"  is  fatally  defective  in  that  the  part  char- 
ging the  making  of  the  instrument  fails  to  al- 
lege that  the  same  was  done  "with  intent  to  de- 
fraud another,"  and  is  also  defective  in  that  the 
part  charging  the  uttering  of  the  bank  check 
fails  to  allege  that  the  check  was  uttered  "know- 
ing the  same  to  be  false,  altered,  forged,  or 
counterfeited." 

[Ed.  Note. — For  cases  in 'point,  see  vol.  23, 
Cent.  Dig.  Forgery,  |$  61,  62.] 

3.  Same. 

Such  information  gains  no  additional 
strength  when  its  charging  parts  are  joined  to- 
gether in  one  count,  and  taken  as  a  whole,  where 
each  separate  charge  is  in  itself  defective  and 
insufficient. 

Sullivan,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  BIngbam 
County;  James  M.  Stevens,  Judge. 

GTeorge  Swensen  was  convicted  of  forgery, 
and  appeals.    Beversed. 

Brlggs  &  McCatcheon,  for  appellant.  J.  J. 
Gnheen,  Atty.  Gen.,  Edwin  A.  Snow,  and  F. 
S.  Wottach,  for  the  State. 


STOCKSLAGEB,  C.  J.  The  cotmty  attor- 
ney of  Bingham  county  filed  his  Information 
charging  that:  "Gegrge  Swensen,  on  or 
about  the  1st  day  of  November,  1904,  at  the 
county  of  Bingham,  state  of  Idaho,  and  prior 
to  filing,  this  information,  did  willfully,  un- 
lawfully, feloniously,  and  falsely  forge  and 
utter  a  bank  check  which  was  then  and  there 
signed  In  blank  by  one  Evelyn  Blchards,  to 
wit,  a  check  on  the  State  Bank 'of  Idaho 
Falls,  Bingham  county,  Idaho,  and  which 
said  check  he,  the  said  George  Swensen,  did 
willfully,  unlawfully,  falsely,  and  felonious- 
ly forge  and  utter  by  writing  in  the  body  of 
the  check  the  words  and  figures,  to  wit, 
'George  Swensen,  twenty-five  ($25.00),'  be- 
tween the  words,  "pay  to  the  order  of  and 
the  word  'dollars,'  and  did  then  and  there 
utter  the  said  bank  check  as  true  and  genu- 
ine, with  Intent  to  defraud  the  said  Evelyn 
Richards."  Thereafter,  and  on  the  3d  day 
of  April,  1905,  the  defendant  being  In  open 
court  with  bis  counsel,  the  Information  was 
read  to  him,  and  he  was  given  until  the  next 
morning  to  plead,  and  on  the  next  morning, 
to  wit,  on  the  4th  day  of  April,  he  asked  that 
the  plea  of  not  guilty  be  entered  in  his  be- 
half. Thereafter  Brlggs  &  McCutcheon, 
counsel  for  defendant,  filed  their  demurrer  to 


the  above  Information:  "First,  that  the  In- 
.formation  does  not  substantially  conform 
with  the  provisions  of  sections  7677-7679  of 
the  Bevised  Statutes  of  Idaho  of  1887;-  sec- 
ond, that  more  than  one  offense  is  charged 
in  the  information,  In  this:  that  the  defend- 
ant is  charged  with  forging  and  uttering  the 
check  in  question,  and  for  the  reason  that  the 
facta  stated  do  not  constitute  a  public  of- 
fense." This  demurrer  was  overruled  by  the 
court.  'Thereafter  a  Jury  was  Impaneled,  a 
trial  had,  and  a  verdict  rendered,  to  wit,  "We, 
the  Jury,  duly  sworn  and  Impaneled  in  the 
above-entitled  case,  find  the  defendant  guilty 
of  forgery,  as  charged  In  the  Information." 
Thereafter,  and  on  the  10th  day  of  April, 
1905,  counsel  for  appellant  moved  the  court 
for  an  order  in  arrest  of  judgment  on  the 
following  grounds,  to  wit:  "First,'  that  the 
county  attorney's  information  against  said 
defendant  does  not  substantially  conform  to 
the  provisions  of  sections  7677-7679  of  the  Be- 
vlsed  Statutes  of  Idaho  of  1887;  second,  that 
more  than  one  offense  is  charged  in  the  coun- 
ty attorney's  Information  filed  herein,  and  for 
further  reason  that  the  facts  stated  did  not 
constitute  a  public  offense."  On  April  15, 
1905,  after  having  heard  argument  of  coun- 
sel on  the  above  motion,  the  court  rendered 
its  decision,  and  ordered  that  said  motion  be 
overruled.  On  the  24th  day  of  April,  1905, 
the  court  passed  sentence  upon  the  above  de- 
fendant, sentencing  him  to  a  term  of  one  year 
in  the  penitentiary  of  the  state  of  Idaho  at 
hard  labor.  On  the  same  day  counsel  for 
appellant  gave  notice  of  their  intention  to 
appeal  to  the  Supreme  Court  of  the  state  of 
Idaho  from  the  judgment  of  conviction,  and 
also  from  the  order  denying  defendant's  mo- 
tion in  arrest  of  judgment  entered  on  the 
15th  day  of  April,  1905. 

This  prosecution  is  based  on  section  7028 
of  the  Revised  Statutes  of  Idaho  of  1887, 
which,  among  other  things,  says:  "Every 
person  who,  with  intent  to  defraud  another, 
falsely  makes,  alters,  forges  or  counterfeits 
any  check,  •  •  •  is  guilty  of  forgery;" 
and  further  on  in  the  section  it  is  provided 
that  any  person  who  "utters,  publishes,  pass- 
es or  attempts  to  pass  as  true  and  genuine, 
a  false,  forged  or  counterfeited  check,  know- 
ing the  same  to  be  false,  altered,  forged  or 
counterfeited,  with  Intent  to  damage  or  de- 
fraud, any  person,  is  guilty  of  forgery."  It 
is  very  earnestly  insisted  by  counsel  for  ap- 
pellant that  the  court  erred  In  overruling 
their  motion  in  arrest  of  judgment,  claiming 
that  the  information  charges  two  offenses: 
First,  forgery,  under  the  statutes,  by  writ- 
ing a  check;  second,  forgery,  under  the 
statutes,  by  uttering  a  check;  and  at  the 
same  time  charges  that  both  were  accom- 
plished by  writing.  They  further  contend 
that  forging  a  check  by  writing  the  same  Is 
one  thing  and  one  offense,  and  committing 
forgery  by  uttering  the  check  is  another 
thing  and  another  offense,  both  being  made 
offenses  mider  our  statutes.     Our  attention 
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Is  first  called  to  People  T.  Epplnger  (Cal.)  46 
Pac.  97.  It  seems  tbat  defendant  was  con-. 
victed  under  an  Indictment  for  passing  and 
publishing  a  ficticious  check  with  intent  to 
defraud,  and  which  also  charged  a  prior  con- 
viction for  petit  larceny.  A  verdict  of  guilty 
was  returned  by  the  Jury  as  to  making  and 
passing  a  fictitious  check,  but  the  .verdict 
was  silent  as  to  the  prior  conviction  for  petit 
larceny.  In  the  opinion  the  court  quotes 
from  People  v.  Johnson  (Cal.)  12  Pae.  262,  as 
follows:  ."The  clerk  has  no  power  to  enter, 
and  it  is  at  least  error  in  the  court  to  direct, 
a  Judgment  declaring  that  the  defendant  has 
been  convicted  of  one  offense  when  In  fact 
he  has  been  convicted  of  another  and  dis- 
tinct offense.  The  entry  of  Judgment  declar- 
ing that  the  defendant  has  been  convicted  of 
an  offense  of  which  he  has  not  been  convict- 
ed is  more  than  a  mere  technlca4  error."  It 
is  conceded  by  counsel  for  appellant  that 
both  offenses — that  is,  the  offense  of  forgery 
and  of  uttering  the  forged  paper — can  be 
properly  charged  and  prosecuted  together  as 
one  offense  when  properly  pleaded,  but  they 
contend  that  It  is  error  to  render  Judgment 
of  conviction  for  forgery  as  charged  in  th« 
Information  without  designating  the  count 
upon  which  the  verdict  Is  found,  and  espe- 
cially so  when  one  or  both  counts  must  fall 
for  want  of  allegations  in  the  information 
sufiflclent  to  support  a  verdict  and  Judgment. 
Our  attention  is  called  to  People  v.  Mitchell 
(Gal.)  28  Pac.  597.  The  first  clause  of  the 
syllabus  is  as  follows:  "An  information 
which  charges  that  defendant  did  'unlaw- 
fully, feloniously,  and  fraudulently  make  and 
forge  a  certain  check,'  and  did  falsely,  fraud- 
ulently, knowingly,  feloniously,  and  with  in- 
tent to  defraud,  prejudice,  and  damage  one 
M..  utter,  publish,  and  pass  the  same,'  is  fa- 
tally defective,  in  that  the  part  charging  the 
forgery  fails  to  allege  tbat  it  was  done  with 
intent  to  defraud." 

The  second  part  of  such  information,  char- 
ging the  passing  of  a  forged  instrument,  Is 
also  fatally  defective,  In  that  it  fails  to  al- 
lege that  defendant  knew  that  the  instru- 
ment was  forged.  In  the  opinion  it  is  said: 
"It  will  be  observed  that  the  charging  part 
of  the  information  consists,  as  it  were,  of 
two  branches — that  the  defendant  is  charged 
with  making  and  forging  a  certain  check,  and 
with  uttering  and  passing  the  same  with 
intent  to  defraud.  This  character  of  plead- 
ing has  been  recognized  and  approved  in  the 
cases  of  People  v.  Shotwell,  27  Cal.  394,  Peo- 
ple V.  Frank,  28  Cal.  513,  and  It  is  there  de- 
cided that  under  such  an  information  evi- 
dence of  the  false  making  of  the  check  or  of 
uttering  and  passing  the  same  knowing  It  to 
l)e  forged,  or  evidence  both  of  the  making 
and  uttering,  will  sustain  a  verdict  of  guilty." 
Under  the  portion  of  the  information  char- 
ging the  felonious  making  and  forging  of  the 
check  tliere  is  no  allegation  that  such  acts 
of  defendant  were  done  with  Intent  to  de- 


fraud. Forgery  Is  a  statutory  offense,  and 
the  Intent  to  defraud  Is  the  essential  element, 
and  must  be  alleged  In  the  information,  in 
order  tbat  the  Judgment  of  conviction  upon 
such  a  charge  will  have  sufiicient  support. 
As  to  the  portion  of  the  information  char- 
ging the  passing  and  uttering  it  is  alleged 
that  the  defendant  did  "willfully,  unlawfully, 
falsely,  knowingly,  "and  feloniously,  with  In- 
tent to  defraud,  utter  and  pass  as  true  and 
genuine  the  said  false  and  forged  check." 
Section  470  of  the  Penal  Code  provides  that 
the  defendant,  at  the  time  he  utters'  and 
passes  the  instrument  as  genuine,  must  know 
the  same  to  be  "false,  altered,  forged,  and 
counterfeited,"  and  the  allegation  that  he 
falsely  and  knowingly  uttered  and  passed  as 
genuine  a  false  and  forged  check  cannot  be 
construed  to  mean  that  he  knew  the  check 
was  false  and  forged  at  the  time  he  uttered 
and  passed  It  For  these  reasons  we  think 
the  charging  part  of  both  branches  of  the 
information  Is  fatally  defective  when  taken 
separately,  and  It  gains  no  additional  strength 
when  Joined  together  and  taken  as  a  whole. 
In  People  v.  Turner  (Cal.)  45  Pac.  331,  Mr. 
Justice  Henshaw  uses  tlie  following  lan- 
guage: "The  information.  It  Is  admitted, 
contains  two  counts.  By  the  first  it  is  char- 
ged that  the  defendant,  having  In  his  pos- 
session a  deed  to  a  piece  of  realty,  made  and 
executed  by  one  Lizzie  O'Donnel  to  J.  P. 
Frenna,  did  'willfully,  unlawfully,  kno\^Ing- 
ly.  feloniously,  falsely,  and  fraudulently 
make  and  forge  on  the  back  of  said  deed  a 
certificate  In  the  handwriting  of  T.  A.  Bell, 
*  *  *  which  said  false,  fraudulent,  and 
forged  certificate  purported  to  recite  that  the 
aforesaid  deed  had  been  filed  in  the  office  of 
the  county  recorder  of  said  county  of  Fresno, 
duly  recorded.  •  •  •'  By  the  second  count 
it  is  charged  that  the  defendant,  'well  know-. 
ing  said  pretended  certificate  to  be  false, 
fraudulent,  and  forged,  did  then  and  there, 
to  wit,  on  the  4th  day  of  October,  1892,  will- 
fully, unlawfully,  knowingly,  falsely,  fraudu- 
lently, feloniously,  and  with  Intent  to  de- 
fraud J.  P.  Frenna,  utter,  publish,  and  pass 
the  same  to  said  Frenna  as  genuine  and 
true.' "  It  Is  further  said:  "Upon  the  trial 
of  the  case  evidence  was  introduced  under 
both  counts.  The  Jury  was  instructed  upon 
the  law  governing  both  the  making  and  ut- 
tering of  forged  Instruments,  and  a  general 
verdict  of  guilty  as  charged  was  returned. 
It  is  here  contended,  as  it  was  in  the  trial 
court,  both  upon  demmrer  and  upon  motion 
in  arrest  of  judgment,  that  the  first  count  is 
radically  defective."  The  intent  to  defraud 
is  not  only  an  essential  element  of  the  crime 
of  forgery,  but  It  is  an  essential  averment 
to  every  indictment  for  forgery.  The  first 
count  is  radically  defective.  It  is  therein 
merely  declared  that  the  defendant  did  fraud- 
ulently make  and  forge  the  certificate.  It 
does  not  allege  that  the  acts  were  done  with 
intent  to  defraud  any  one.     In  People  v. 
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Mitchell,  92  Cal.  SOO,  28  Pac.  597,  a  count 
containing  the  Identical  defect  was  held  by 
this  court  In  bank  to  be  fatally  imperfect 
"The  Judgment  and  order  oTerrullng  the  mo- 
tion for  new  trial  were  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  sustain  the  motion  in  arrest  of  Judg- 
ment." 

Applying  the  rules  as  announced  In  the 
foregoing  authorities  there  can  be  no  doubt 
but  that  the  information  before  us  is  Inanffl- 
eient  By  tills  information  the  prosecutor 
sought  to  cliarge  the  defendant  in  one  count 
with  both  the  forging  and  making  of  the  false 
and  fraudulent  instrument  as  well  as  with 
the  fraudulent  and  wrongful  uttering  of  the 
same.  An  examination  of  the  Information, 
however,  discloses  the  fact  that  the  count  Is 
neither  good  as  to  the  making  nor  as  to  the 
uttering.  It  is  not  charged  that  tbe^N'end- 
ant  made  the  instrument  "with  Intent  to  de- 
fraud another,"  nor  is  it  alleged  that  he  ut- 
tered the  check  "knowing  the  same  to  be 
false,  altered,  forged,  or  counterfeited." 
While  both  oflTenses  may  be  united  in  one 
count,  that  fact  does  not  relieve  the  prose- 
cutor of  the  necessity  of  charging  all  the  ele- 
ments which  are  made  necessary  by  statute 
(section  7028,  Rev.  St.  1887)  to  constitute  the 
crime.  We  have  frequently  held  that  an  In- 
dictment or  Information  in  the  language  of 
the  statute  is  sufBlclent,  but  we  have  never 
gone  to  the  extent  of  holding  an  Information 
which  falls  short  of  the  statutory  definition 
of  the  offense  sought  to  be  charged  as  a 
snfiScient  Information  upon  which  to  rest  a 
Judgment  of  conviction.  A  defendant  has  a 
constitntlonal  as  well  as  a  statutory  right  to 
know  the  offense  with  which  be  is  charged, 


that  he  may  defend   against  that  specific 
charge. 

Judgment  Is  reversed,  and  the  cause  re- 
manded, with  instructions  for  the  trial  court 
to  sustain  the  motion  in  arrest  of  Judgment. 

AILSHIB,  J.,  concurs. 

SULLIVAN,  J.  (dissenting).  I  dissent  from 
the  conclusion  reached  by  my  associates. 
The  information  charges  the  defendant  with 
forgery  in  uttering  or  passing  a  false  and 
fraudulent  bank  check  which  it  is  charged  he 
had  willfully',  falsely,  and  feloniously  drawn. 
The  information  charges  that  he  uttered  said 
false  "l>ank  check  as  true  and  genuine,  with 
intent  to  defraud,"  etc.  From  the  language 
used  in  the  information  it  Is  clearly  stated 
that  defendant  knew  the  check  was  false,  as 
it  is  alleged  that  he  drew  it  himself.  Is  it 
possible  that  that  language  is  hot  sufficient 
to  charge  that  he  knew  that  It  was  false?  It 
was  not  necessary  to  charge  that  he  drew  or 
made  said  bank  check  with  Intent  to  de- 
fraud, etc.  It  was  sufficient  to  charge  that 
he  uttered  said  check  as  genuine,  with  in- 
tent to  defraud.  The  intent ,  with  whlch.it 
was  uttered  Is  the  gravamen  of  the  crime, 
and  not  the  making  of  the  check.  The  char- 
ging part  of  the  information  comes  clearly 
within  the  provisions  of  sections  7685,  7686, 
of  the  Revised  Statutes  of  1887.  The  act 
charged  as  a  crime  is  clearly  and  distinctly 
set  forth  In  said  Information  in  .ordinary  and 
concise  language,  and  in  such  manner  as  to 
enable  the  defendant  to  know  Just  what 
crime  he  was  charged  with,  and  under  the 
provisions  of  our  statute  that  is  sufficient 
The  Judgment  should  be  affirmed. 
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EASTWOOD  et  al.  v.  STANDARD  MINES  ft 

MILLING  CO.  et  al. 

(Supreme  Court  of  Idaho.     June  15,  1905.) 

1.  Miner's  Lien— Record  Title  to  Mines. 

Under  tiie  recording  laws  of  this  state,  a 
public  record  ia  an  available,  convenient,  and 
ready  means  of  information  as  to  all  such  ques- 
tions touching  the  title  to  real  property  as  are 
required  to  be  made  a  matter  oi  record. 

2.  Same— CoNSTBUCTiVB  Notice. 

As  a  general  rule,  a  person  may  rest  upon 
the  constructive  notice  which  the  record  of  his 
title  imparts,  and  he  is  under  no  duty  or  obliga- 
tion to  give  any  other  notice  to  any  one  who 
assumes  to  deal  with  other  parties  in  reference 
to  such  property. 

3.  Same— Estoppel. 

He  may,  as  a  general  proposition,  remain 
silent  and  passive. 
i.  Same. 

On  the  other  hand,  whenever  he  becomes 
active,  his  actions,  declarations,  and  conduct 
with  reference  to  his  property  and  the  title 
thereto  must  not  be  such  as  to  deceive  or  mis- 
lead a  reasonable  person  dealing  with  reference 
thereto,  or  to  deter,  prevent,  or  dissuade  such 
person  from  examining  the  records  and  learning 
the  true  condition  of  the  title. 

5.  Estoppel— Evidence. 

Where  F.  gave  to  a  corporation  an  option 
to'  purchase  certain  mines  and  mining  proper- 
ty, and  directed  and  caused  the  agent  of  the 
company  to  post  a  notice  on  the  property, 
which  notice  contained  the  statement  that  the 
company  was  the  owner  of  the  mines  and  F. 
knew  the  contents  of  such  notice,  and  knew  that 
miners  and  laborers  were  working  in  the  mines 
and  for  the  company  upon  the  faith  of  such 
notice  and  under  the  belief  that  they  could  have 
a  lien  on  the  property  for  their  wages,  and  F. 
permitted  such  notice  to  remain  on  the  proper- 
ty during  all  the  times  the  men. were  so  em- 
ployed and  did  not  inform  them  of  the  true  con- 
dition of  the  title,  and  the  men  knew  that  he 
was  cognizant  of  the  notice  and  its  contents, 
he  will  be  estopped  to  show  his  title  as  a  de- 
fense to  the  assertion  of  their  lien. 

6.  APPEAir— Review— Findings. 

The  appellate  court  will  give  to  the  find- 
ings of  the  trial  court  the  most  liberal  construc- 
tion the  language  used  will  permit  in  order  to 
sustain  a  judgment  founded  thereon. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Blaine  Coun- 
ty;   Lytleton  Price,  Judge. 

Action  by  L.  Eastwood  and  otbers  against 
the  Standard  Mines  &  Milling  Company  and 
otbers.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

The  plaintiffs  filed  miners'  liens,  and  this 
action  was  instituted  to  foreclose  the  same. 
The  Standard  Mines  ft  Milling  Company,  n 
corporation,  appears  to  have  been  working 
and  operating  the  mines  under  an  option  to 
purchase,  and,  after  working  them  for  some 
months,  they  allowed  their  option  to  lapse. 
William  Finney  and  John  Fleming  were  the 
owners  of  the  property.  The  plaintiffs 
sought  by  their  complaint  and  proofs  to  es- 
top Finney  and  Fleming  from  setting  up  the 
fact  that  they  were  the  true  owners  of  the 
property,  on  the  grounds  tliat  their  action 
and  conduct  in  relation  to  the  property  and 
toward  the  plaintiffs  had  been  such  as  to  es- 


top and  preclude  them  from  setting  up  their 
true  relation  to  the  property  and  the  fact 
that  they  were  the  owners  thereof.  The 
case  was  tried  before  the  court,  and  special 
Issues  were  submitted  to  a  Jury.  A  nonsuit 
was  granted  as  to  the  defendant  Finney,  but 
the  court  found  against  the  defendant  Flem- 
ing, who  is  the  appellant  in  this  case.  Dp- 
on  the  Issue  of  estoppel  the  court  finds  as 
follows :  "(6)  That  the  said  Standard  Mines 
&  Milling  Company  held  Itself  out  to  each 
and  every  of  these  plaintiffs  as  the  owner  of 
said  mining  claims,  with  the  full  knowledge 
and  consent  of  the  defendant  John  Fleming, 
and  posted  notices  in  public  and  conspicuous 
places  on  said  mining  claims,  where  they 
could  be  easily  seen,  and  at  and  near  the 
place  where  said  plaintiffs  performed  said 
labor,  which  said  notices  contained,  amon^ 
other^ings,  a  statement  that  said  Standard 
Mines  &  Milling  Company  was  the  owner  of 
said  mining  claims,  and  that  there  were  no 
Incumbrances  on  said  mining  claims;  that 
said  defendant  Fleming  allowed  said  notices 
to  remain  so  posted  as  aforesaid  during  all 
the  time  said  plaintiffs  performed  the  work 
and  labor  aforesaid;  that  said  notices  were 
so  posted  as  aforesaid  with  the  full  knowl- 
edge and  consent  of  the  defendant  Fleming; 
that  the  plaintiffs  read  said  notices  before. 
at,  and  during  the  time  they  performed  said 
labor,  and  fully  relied  upon  the  statements 
contained  therein  and  upon  the  actions  and 
conducts  of  said  Fleming,  and  that  plaintiffs 
performed  said  labor  believing  the  facts  stat- 
ed in  said  notices  to  be  true,  and  that  the  de- 
fendant Fleming  knew  the  contents  of  said 
notices,  and  knowingly  stood  by  and  suffered 
said  labor  to  be  performed  by  the  plaintiffs 
under  the  belief  that  said  Standard  Mines 
&  Milling  Company  was  the  owner  of  said 
mining  claims,  «b  stated  In  said  notices ;  that 
the  defendant  Fleming  was  at  all  times  men- 
tioned in  the  complaint  apprised  of  the  true 
state  of  his  own  title  in  said  mining  claims ; 
that  the  records  of  Blaine  county,  at  all  times 
during  the  periods  during  which  plaintiffs 
worked  on  said  property,  showed  the  true 
state  of  title  of  said  mining  claims,  and 
showed  that  the  Standard  Company,  defend- 
ant, only  had  an  option  thereto.  (7)  That 
the  defendant  Fleming  knew  the  contents  of 
said  notices,  and  his  conduct  in  not  Informing 
the  plaintiffs  of  the  true  state  of  title  to  said 
mining  claims  was  such  as  to  deceive  them 
into  the  belief  that  they  could  recover  their 
wages  from  the  property  itself  by  lien  or 
otherwise.  (8)  That  the  plaintiffs  had  no 
actual  knowledge  of  the  true  state  of  title  in 
and  to  Bald  mining  claims,  and  no  means 
couTenlent  or  available  of  obtaining  the  in- 
formation that  said  Finney  and  Fleming 
were  the  owners  of  said  mining  claims,  other 
than  the  public  records  of  Blaine  county,  and 
had  no  information  suiScient  to  put  them  on 
inquiry  as  to  whether  or  not  Finney  and 
Digitized  by  VjWWV  1*^ 
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Fleming  were  the  owners  of  said  mining 
claims.  (9)  That  It  was  not  the  purpose  of 
the  defendant  Fleming,  in  requiring  and 
causing  Child,  the  agent  of  the  Standard 
Mines  &  Milling  Company,  to  post  a  notice  on 
the  claims  referred  to,  to  deceive  the  men 
working  for  said  company.  (10)  That  the 
mining  claims  upon  which  plaintiffs  per- 
formed said  labor  are  situated  about  45 
miles  from  Hailey,  and  about  14  miles  from 
Soldier ;  that  there  was  a  heavy  fall  of  snow 
during  the  winter  when  plaintiffs  performed 
said  labor;  that  the  roads  were  not  broken 
for  a  portion  of  the  way  between  said  mines 
and  Soldier,  and  that  snowshoes  had  to  be 
used  part  way  in  going  to  and  from  Soldier ; 
that  there  is  a  dally  communication  by  mall 
between  Hailey  and  Soldier,  except  for  a  few 
days  at  a  time  during  heavy  snows,  and  also 
a  continuous  telephone  service;  that  during 
the  winter  parties  interested  in  the  mines 
had  made  trips  from  Soldier  to  the  mines, 
and  from  the  mines  to  Soldier."  Judgment 
was  thereupon  entered  In  favor  of  the  plain- 
tiffs, and  against  the  defendant  Fleming,  for 
a  foreclosure  sale  of  his  half  Interest  in  the 
property  In  payment  of  the  liens.  Fleming 
appealed  from  the  Judgment. 


McFadden  &  Brodhead,  for  appellant, 
livan  &  Sullivan,  for  respondents. 


Sul- 


AILSHIE,  J.  (after  making  statement). 
Fleming,  the  appellant,  relies  upon  the  In- 
sufficiency of  the  findings  to  support  the 
Judgment  allowing  a  lien  against  bis  proper- 
ty. It  is  very  plausibly  argued  by  his  coun- 
sel that  since  the  court  found  that  appel- 
lant's title  was  a  matter  of  record,  as  ap- 
peared by  the  official  records  of  the  county, 
such  finding  contradicts  the  finding  to  the  ef- 
fect that  bis  actions  and  conduct  in  not  no- 
tifying the  plaintiffs  of  Ills  .title  were  such 
as  to  deceive  them  Into  tielievlng  that  the 
Standard  Mines  &  Milling  Company  was  the 
true  owner.  It  is  also  argued  that  such  find- 
ing contradicts  and  refutes  the  finding  that 
plaintiffs  had  "no  convenient  or  available 
means"  of  informing  themselves  as  to  the 
true  state  of  the  title  to  these  mines  and 
mining  claims.  It  is  the  general  and  pre- 
vailing rule  of  law,  we  think,  that  under  the 
modem  registration  and  recording  laws  a 
public  record  is  an  available,  convenient,  and 
ready  means  of  information  as  to  all  such 
questions  touching  the  title  to  real  property 
as  are  required  to  be  made  a  matter  of  rec- 
ord. Farm  Land  Mortgage  &  Debenture '  Co. 
V,  Hopkins,  60  Pac.  1015,  63  Kan.  678 ;  Brant 
y.  Virginia  Coal  &  Iron  Co.,  93  U.  S.  326,  23 
L.  Ed.  927;  Bradley  v.  Gelkinsou,  57  Iowa, 
300,  10  N.  W.  743 ;  Clark  v.  Parsons  (N.  H.) 
39  Atl.  899,  76  Am.  St.  Rep.  167;  Thor  v. 
Oleson  (111.)  17  N.  E.  780. 

Prof.  Bigelow  in  his  text  on  Estoppel,  as 
found  In  16  Cyc.  738,  says:  "A  public  rec- 
ord is  an  available  means  of  Information  as 
to  questions  of  title,  and  one  who  does  not 


take  advantage  of  It  cannot  claim  estoppel 
against  one  who  merely  falls  to  furnish  such 
Information.  There  are,  however,  cases  In 
which  the  representation,  by  ■  actively  mis- 
leading the  person  setting  up  the  estoppel 
and  preventing  him  from  having  recourse  to 
available  means  of  information,  has  been 
held  to  excuse  his  failure  to  inform  lilmself 
of  the  facts,  even  In  the  case  of  constructive 
notice  by  matter  of  record."  It  seems  to  be 
in  harmony  with  the  trend  of  authority  to 
say  that  a  person  may  rest  upon  the  con- 
structive notice  which  the  record  of  his  title 
Imparts,  and  that  he  is  under  no  duty  or  ob- 
ligation to  give  any  other  notice  to  any  one 
who  assumes  to  deal  with  other  parties  In 
reference  to  such  property.  He  may  remain 
silent  and  passive.  11  A.  &  E.  Ency.  of  Law 
(2d  Ed.)  435;  Porter  v.  Wheeler,  105  Ala. 
451,  17  South.  221;  Bigelow,  Estoppel,  594; 
Campbell  v.  Jacobson,  145  III.  389,  34  N.  E. 
39;  McCormack  v.  James  (D.  0.)  36  Fed.  14; 
Frazee  v.  Frazee,  79  Md.  27,  28  Atl.  1105;  ' 
Thor  V.  Oleson,  supra;  Dameron  v.  Jami- 
son, 143  Mo.  483,  45  S.  W.  258 ;  Griswold  v. 
Boley,  1  Mont.  545.  But  so  soon  as  he  be- 
comes active,  his  actions,  declarations,  and 
conduct  with  reference  to  the  title  must  not 
be  snch  as  to  deceive  or  mislead  a  reasonable 
person,  or  deter,  prevent,  or  dissuade  him 
from  examining  the  record  and  learning  the 
true  condition  of  the  title.  Bobbins  T. 
Moore,  129  111.  30,  21  N.  E.  934;  Graham  v. 
Thomsson,  55  Ark.  296,  18  S.  W.  58,  29  Am. 
St.  Bep.  40;  Knouff  v.  Thompson,  16  Pa. 
357 ;  Bigelow  on  Estoppel  (4th  Ed.)  547-553 ; 
Morris  v.  Herndon,  113  N.  C.  236,  18  8.  B. 
203 ;  Birch  v.  Steppler,  11  Colo.  400,  18  Pac. 
530 ;  Eickelberg  v.  Soper,  1  S.  D.  563,  47  N. 
W.  953.  And,  If  his  conduct  be  such  as  to 
amount  to  a  fraud  upon  one  dealing  with  or 
in  reference  to  the  property,  the  one  to  whom 
such  conduct  is  im{)utable  will  be  estopped 
from  thereafter  asserting  title  in  himself 
contrary  to  his  previous  declarations,  action, 
or  conduct  In  tills  case  the  court  found 
that  the  appellant  had  not  merely  been  silent 
and  passive,  but  that  he  had  required  and 
caused  the  notice  to  be  posted  by  the  agent 
of  the  company,  and  that  the  same  was  done 
with  his  "full  knowledge  and  consent,"  and 
that  "Fleming  knew  the  contents  of  said  no- 
tice, and  knowingly  stood  by  and  suffered 
said  labor  to  be  performed  by  the  plaintiffs," 
and  that  bis  "conduct  in  not  informing  the 
plaintiffs  of  the  true  state  of  title  to  said 
mining  claims  was  such  as  to  deceive  them 
Into  the  belief  that  they  could  recover  their 
wages  from  the  property  Itself  by  lien  or 
otherwise." 

If  we  should  understand  from  these  find- 
ings that  the  api^ellant  simply  remained  si- 
lent, knowing  that  the  plaintiffs  were  work- 
ing upon  the  property,  without  either  in- 
forming them  as  to  his  title,  or  making  any 
statement  or  representation  In  the  premises, 
or  performing  any  act  that  would  mislead 
them,  then  we  should  «^^^<j^^JjA2J4j*W\^ 
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the  findings  are  not  sofiSclent  to  estop  the 
appellant  from  asserting  his  title  In  this 
casa  But  It  Is  our  duty  to  give  to  the  find- 
ings the  most  liberal  construction  the  lan- 
guage used  will  Justify  In  order  to  sustain 
the  judgment  founded  thereon.  Breeze  v. 
Brooks  (Cal.)  31  Pac.  742,  22  L.  R.  A.  257 ; 
Warren  v.  Hopkins  (Cal.)  42  Pac.  086;  Peo- 
ple's Home  Savings  Bank  v.  Rlckard  (Cal.) 
73  Pac.  858;  Paine  v.  San  Bernardino  Val- 
ley Trac.  Co.  (Cal.)  77  Pac.  659.  The  Import 
of  these  findings  Justifies  the  conclusion  that 
the  appellant  ordered  or  directed  the  posting 
of  this  notice  upon  the  mines,  and  that  when 
doing  so  be  knew  the  contents  of  the  notice, 
and  knew  that  it  was  therein  stated  that  the 
property  belonged  to  the  Standard  Mines  & 
Milling  Company,  and  that  be  allowed  such 
notice  to  remain  posted  upon  the  property 
during  all  the  time  plaintiffs  were  employed 
therein,  and  knew  that  plaintUfs  were  rely- 
ing upon  the  statements  contained  In  such 
notice.  If  he  did  these  things,  which  we  in- 
fer from  the  findings,  then  he  should  be  es- 
topped from  denying  the  truth  of  them  now. 
The  evidence  is  not  before  us,  and  we  must 
therefore  assume  that  It  In  all  respects  sup- 
ports the  findings. 

It  follows  from  what  has  been  said  that 
the  Judgment  must  be  affirmed,  and  it  Is  so 
ordered ;   costs  awarded  to  respondents. 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
J.,  concur. 


(U  Idaho,  m) 

CHEMUNO  MIN.  CO.  v.  MORGAN,  Judge. 

(Supreme  Court  of  Idaho.    June  28,  1005.) 

Application  for  Mandamus— Whkbe  Offi- 
cer Acts  Before  Writ  is  Issued. 

Writ  of  mandate  will  not  issue  where  the 
officer  against  whom  the  writ  is  prayed  for  has 


performed  tlie  acts  sought  to  be  comitelled  be- 
fore the  writ  is  issued. 

[Eld.  Note. — For  cases  in  point,  see  voL  33, 
Cent.  Dig.  Mandamus,  §  48.] 

(Syllabus  by  the  Court.) 

Application  of  the  Chemung  Mining  Com- 
pany for  writ  Of  mandamus  to  Ralph  T.  Mor- 
gan, judge  of  the  district  court  for  Shoshone 
county.    Writ  denied. 

George  Turner,  John  P.  Gray,  and  Albert 
Allen,  for  plaintiff.  W.  B.  Borah  and  M.  A. 
Folsom,  for  defendant. 

SULLIVAN,  J.  This  Is  an  original  appli- 
cation for  a  peremptory  writ  of  mandate  to 
the  Judge  of  the  district  court  of  the  First 
Judicial  District  of  the  state  of  Idaho,  in 
and  for  Shoshone  county,  commanding  said 
judge  to  immediately  proceed  and  decide  the 
motion  of  the  plaintiff,  a  corporation,  for 
the  appointment  of  a  receiver,  and  the  grant- 
ing of  an  injunction  in  an  action  it  has 
pending  in  said  court,  in  which  the  petition- 
er, the  Chemung  Mining  Company,  is  plain- 
tiff, and  one  Kennedy  J.  Hanley  is  defend- 
ant. Said  petition  was  filed  in  this  court  on 
the  20th  day  of  June,  1905,  and  the  defend- 
ant appeared  on  that  day,  by  his  counsel, 
and  was  given  until  the  21st  day  of  June, 
1905,  in  which  to  answer.  On  that  day  his 
answer  was  filed.  Thereupon  the  case  was 
argued  by  respective  counsel,  and  the  matter 
taken  under  advisement  by  this  court,  and 
before  the  court  arrived  at  a  conclusion  the 
defendant  Judge  had  acted  in  such  matter, 
and  denied  the  motion  of  plaintiff  and  peti- 
tioner. The  necessity  for  the  writ  having 
been  thus  removed,  the  application  is  there- 
fore denied. 

STOCKSLAGER,  a  J.,  and  AILSHIB,  J,, 
concur. 
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(46  Or.  593) 

ALDEN  T.  GRANDE  RONDE  LUMBER  CO. 

(Supreme   Court  o£   Oregon.     July   10,   1905.) 

1.  Evidence  —  Aduissions  of  Agents— Past 

TBANSACTIONSt 

In  an  action  against  a  corporation  for  the 
loss  of  certain  borses  hired  to  it  by  plaintiff, 
alleged  to  have  been  killed  or  permanently  in- 
jured by  the  negligence  of  defendant's  servants, 
admissions  or  declarations  made  by  defendant's 
agents  as  to  the  manner  in  which  the  borses 
were  used  and  injured,  not  a  part  of  the  res 
gestae,  but  mere  historical  narrative  of  past 
occurrences,   were  inadmissible. 

(Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §§  910-914.] 

2.  Same— Assumed  Risk— Neoliobnce. 

Where  plaintiff  let  certain  borses  to  de- 
fendant corporation  for  logging  purposes,  plain- 
tiff assumed  all  the  ordinary  risks  incident  to 
such  employment,  and  was  not  entitled  to  re- 
cover therefor,  unless  the  horses  were  killed  or 
injured  through  the  negligence  of  defendant  or 
that  of  its  agents  and  servants. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Bailment,  §i  45,  40.J 

Appeal  from  Circuit  Court,  Union  County; 
Robert  Eakin,  Judge. 

Action  by  J.  P.  Alden  against  the  Grande 
Ronde  Lumber  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

C.  H.  Finn,  for  appellant.  T.  H.  Crawford, 
for  respondent. 

BEAN,  J.  This  is  an  action  to  recover 
damages  for  the  loss  of  three  horses  bired 
by  the  plaintiff  to  the  defendant  to  work  in 
its  logging  camp,  and  alleged  to  have  been 
killed  or  permanently  injured  by  the  negli- 
gence of  its  agents  and  servants.  The  plain- 
tiff was  a  witness  in  his  own  behalf,  and  tes- 
tified that  one  of  the  horses  was  killed  at 
c^mp  No.  2,  In  charge  of  one  Johnson  as  fore- 
man, and  the  other  two  were  injured  at  camp 
No.  1,  in  charge  of  Bean;  that  after  the 
borses  were  killed  or  injured  he  had  a  con- 
versation with  Johnson  and  Bean  about  the 
matter,  and  was  thereupon  asked  by  bis  coun- 
sel the  following  question:  "You  may  state 
whether  he  (Johnson)  told  you  about  if 
(meaning  the  killing  of  the  horse),  and  over 
the  objection  and  exception  of  the  defendant 
be  answered  that  he  did.  He  was  then  ask- 
ed: "Now  you  may  state  what  he  told  you 
concerning  the  matter,  and  bow  the  horses 
were  killed."  This  question  was  likewise  ob- 
jected to,  but  the  objection  was  overruled, 
and  the  witness  answered:  "The  horse  ran 
off  a  bridge  and  was  killed."  He  was  then 
asked:  "Now,  in  the  conversation  you  had 
with  him  on  the  day  you  went  up  and  found 
the  'horse  was  killed,  and  on  the  day  after- 
wards, qr  a  few  days  afterwards,  state 
whether  or  not  in  either  one  of  tbese  conver- 
sations he  stated  to  you  what  was  the  cause 
of  the  horse  being  shoved  off  the  bridge." 
An  objection  was  likewise  made  and  over- 
ruled to  this  question,  and  the  witness  an- 
swered: "Johnson  claimed  the  load  was  not 
balanced  right.  .That  was  his  opinion.  He 
was  not  there.    He  'was  there  afterwards." 
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The  cowt,  on  motion  of  the  defendant,  struck 
out  BO  much  of  the  testimony  as  refefred  to 
Johnson's  opinion,  and  allowed  the  remain- 
der of  it  to  stand,  and  witness  was  permit- 
ted, over  defendant's  objection  and  excep- 
tion, to  answer  similar  questions  as  to  the 
conversation  with  Foreman  Bean  concerning 
the  injury  to  the  two  horses  at  camp  No.  1, 
and  the  way  In  which  such  injury  occurred. 
This  testimony  was  followed  by  evidence 
tending  to  show  that,  if  the  accident  occur- 
red, or  the  horses  were  killed  or  injured  in 
the  manner' stated  by  Johnson  and  Bean,  it 
-was  due  to  the  negligence  of  the  defendant 
and  its  servants. 

The  evidence  as  to  the  statements  of  John- 
son and  Bean  to  the  plaintiff  concerning  the 
accidents  to  the  plaintiff's  borses  and  the 
manner  In  which  they  occurred  were  not 
binding  on  the  defendant,'  or  competent  as 
evidence,  because  they  related  to  past  trans- 
actions, and  were  in  the  nature  of  mere  his- 
torical narrative  of  past  occurrences.  The 
admissions  or  declarations  of  an  agent  are 
S(»metimes  binding  on  his  principal,  but  it  Is 
only  when  the  act  of  the  agent  will  bind  the 
principal,  and  the  representations  or  state- 
ments are  made  at  the  time  and  character- 
ize the  act,  that  they  fiKome  competent  evi- 
dence for  that  purposw  North  Pacific  Lum- 
ber Co.  V.  Willamette  Mill  Co..  29  Or.  219, 
44  Pac.  286;  WIcktorwItz  v.  Farmers'  Insur- 
ance Co.,  31  Or.  569,  51  Pac.  75;  Hannan  v. 
Greenfield,  36  Or.  97,  58  Pac.  888.  The  ad- 
missions or  declarations  of  an  agent  of  a  cor- 
poration stand  on  precisely  the  same  footing 
as  those  of  an  agent  of  a  private  individual. 
"To  bind  the  principal,  they  must  be  within 
the  scope  of  the  authority  confided  to  the 
agent,  and  must  accompany  the  act  or  con- 
tract whicb  the  agent  is  authorized  to  do  or 
make."  Angell  and  Ames,  Corporations  (1st 
Ed.)  S  309.  "The  rule  which  admits  admis- 
sions of  an  agent  in  an  action  against  his 
principal  applies  only  In  two  cases:  (1) 
Where  the  scope  of  the  agency  Is  such  that 
the  agent  Is  an  agent  for  the  purpose  of  mak- 
ing the  particular  admission — ^as,  where  an  ' 
attorney,  in  the  course  of  a  trial,  makes  a 
solemn  admission  against  the  interest  of  bis 
client.  (2)  Where  the  admission  is  in  the 
form  of  a  declaration  made  by  an  agent, 
while  acting  within  the  scope  of  his  agency, 
and  about  the  business  of  his  principal,  con- 
cerning such  business.  In  such  a  case  the 
declaration  made  dum  fervet  opus  Is  a  part 
of  the  res  gestae.  It  tends  to  characterize 
the  act  which  the  agent  is  doing  for  his  prin- 
cipal at  the  time.  It  is  regarded  as  a  verbal 
act;  and  It  is  admitted  on  the  principle  that 
the  whole  transaction,  and  not  merely  a 
part  of  it,  ought  to  appear,  Including  what 
was  said  &t  well  as  what  was  done.  But 
where  the  declaration  of  the  agent  relates  to 
bis  past  conduct,  or  to  a  past  transaction  In 
which  he  has  acted  for  his  principal,  so  that 
it  is  in  the  nature  of  a  mere  historical  narj 
ratlve,  it  is  not  admissible  to  bind  his  prini 
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cipal,  unless  the  scope  of  tbe  agency  was 
such  that  tbe  agent  had  authority  to  make 
the  admission  for  his  principal."  Bevis  v. 
B.  &  O.  E.  Co.,  26  Mo.  App.  22.  The  state- 
ments of  Johnson  and  Bean  as  to  tbe  manner 
In  which  the  horses  were  Injured  or  killed 
were  therefore  not  binding  upon  the  defend- 
ant. 

A  contention  is  made  that  the  error  based 
on  tbe  admission  of  such  testimony  is  not 
properly  before  this  court,  because  It  is  sala 
the  bill  of  exceptions  "consists  of  an  exten- 
sion of  tbe  reporter's  shorthand  notes  of  all 
the  testimony  and  the  proceedings  of  tbe 
court  up  to  tbe  time  the  respondent  rested 
his  case  In  chief,"  and  decisions  of  this  court 
are  referred  to  disapproving  bills  of  excep- 
tions so  made  up,  and  refusing  to  examine 
them  In  search  of  alleged  errors  in  the  admis- 
sion or  rejection  of  testimony.  But  counsel 
is  mistaken  as  to  the  manner  in  which  the 
bill  of  exceptions  in  this  case  is  made  up. 
It  is,  in  substance,  in  conformity  with  tbe 
rules  of  practice  approved  by  this  court,  and 
has  attached  to  it  and  made  a  part  thereof  a 
transcript  of  the  stenographer's  notes  of  the 
trial,  which  was  deemed  essential  because 
of  the  alleged  error  based  on  the  overruling 
of  defendant's  motiq|p  for  nonsuit. 

Exceptions  were  Mved  by  defendant  to 
nearly,  if  not  quite,  all  the  Instructions  given 
by  the  court  to  the  Jury,  but  we  infer  from 
tbe  brief  that  the  only  error  relied  upon  in 
that  connection  is  the  modlScatlon  of  an  in- 
struction requested  by  the  defendant,  as  fol- 
lows: "If  you  find  that  the  owner  of  said 
horses  hired  them  to  the  defendant  for  tbe 
purpose  in  which  said  horses  were  used  and 
driven  when  they  were  driven,  and  that  such 
horses  were  used  and  driven  only  In  the  way 
and  tbe  time  and  the  manner  contemplated 
by  such  hiring,  or  by  a  driver  agreed  upon, 
and  either  the  death  or  the  injury  resulted 
from  the  efforts  to  accomplish  only  that 
which  the  owner  contracted  for  such  horses 
to  perform  (and  without  fault  or  negligence), 
then  you  will  find  for  the  defendant."  This 
instruction  was  given  as  requested,  except 
that  the  court  added  after  the  word  "per- 
form" In  next  to  the  last  line  the  words  "and 
without  fault  or  negligence,"  and  it  is  Insist- 
ed that  it  was  error  so  to  modify  tbe  instruc- 
tion. It  is  doubtful  whether  there  was  any 
evidence  tending  to  show  that  tbe  horses,  or 
either  of  them,  at  the  time  of  the  Injury, 
were  being  driven  by  a  driver  agreed  upon 
between  tbe  plaintiff  and  defendant,  or  that 
they  were  driven  and  used  only  in  the  way 
and  the  manner  and  at  the  time  contemplat- 
ed In  the  contract  of  hiring;  but,  however 
that  may  be,  if  they  were  injured  by  reason 
of  tbe  fault  or  negligence  of  tbe  defendant, 
it  would  be  responsible,  notwithstanding 
they  may  have  been  driven  by  a  driver 
agreed  upon  by  the  parties,  or  used  in  the 
manner  and  at  tbe  time  contemplated  in  tbe 
contract.  When  tbe  plaintiff  hired  these  an- 
imals to  tbe  defendant  for  logging  purposes. 


he,  of  course,  assumed  all  the  ordinary  risks 
that  are  Incident  to  such  employment;  and 
If  they  were  killed  or  Injured  without  the 
fault  oi;  negligence  of  the  defendant  or  its 
agents  and  servants,  the  plaintiff  cannot  re- 
cover, but  if  they  were  killed  or  Injured 
through  the  negligence  or  want  of  skill  or 
ordinary  caution  on  tbe  part  of  the  defend- 
ant, then  it  is  liable.  This,  It  seems  to  us, 
is  the  legal  effect  of  tbe  iustructlons  as  giv- 
en by  the  court  upon  the  trial,  and  they  con- 
stitute a  fair  statement  of  the  law  of  the 
case. 

It  follows  from  these  views  that  the  Judg- 
ment of  the  court  below  must  be  reversed, 
and  it  is  so  ordered. 


(46  Or.  697) 


HAYES  V.  HOETON. 


(Supreme  (Dourt  of  Oregon.     July   10,  1906.) 

1.  Resui^tino  Tkusts— HtrsBANO  and  Wife 
— ^Pbbstjmptions— Gifts. 

Where  a  -  husband  purchased  and  paid  for 
real  estate,  the  title  to  which  he  took  in  the 
name  of  himself  and  wife,  a  trust  did  not  re- 
sult in  his  favor,  but  it  would  be  presumed  that 
the  purchase  money  was  intended  as  an  ad- 
vancement or  gift  to  the  wife,  to  the  extent  of 
her  interest,  until  the  contrary  was  established 
by  evidence. 

[Ed.  Note. — For  cases  ih  point,  see  vol.  47, 
Cent  Dig.  Trusts,  i  116.] 

2.  Same— Estate  Cbeated.' 

Where  a  husband  purchased  property  with 
his  own  funds,  and  took  the  title  in  the  name 
of  himself  and  wife,  they  became  tenants  by 
the  entirety. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
(Dent  Dig.  Husband  and  Wife,  S  73.] 

3.  Same— DivoBCE— tEffbct. 

Where  a  husband  and  wife  owned  certain 
real  estate  as  tenants  by  the  entirety,  a  di- 
vorce dissolving  tlie  marital  relation  operated 
to  dissolve  the  estate  by  the  entirety,  after 
which  they  held  as  tenants  in  common. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  i  824.] 

4.  Same— CJONVETANCE. 

Where  a  wife  owning  certain  property  as 
a  tenant  by  the  entirety  conveyed  the  same  to 
her  attorney  in  consideration  of  $1  and  profes- 
sional services  to  be  rendered  to  her  at  the  time 
she  brouftht  suit  agajnst  her  husband  for  di- 
vorce, and  after  the  divorce  was  granted  the  at- 
torney reconveyed  the  property  to  her,  such  con- 
veyance did  not  change  the  status  of  the  prop- 
erty nor  the  rights  of  the  parties  therein. 

[Ed.  Note. — For  cases  In  point  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  H  73,  82.] 

5.  Same  —  Partition  —  Pleading  —  De- 
MUBRER— Waiver. 

Where  defendant  in  a  suit  for  partition 
confessed  that  the  demurrer  to  the  complaint 
was  not  well  taken  and  answered  over,  he 
thereby  waived  an  objection  that  the  petition 
and  complaint  did  not  state  facts  sufficient  to 
sustain  a  cause  of  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading,  §  1404.] 

Appeal  from  Circuit  Court,  Harney  Oun- 
ty;   Geo.  E.  Davis,  Judge. 

Action  by  Etta  Hayes  against  Horace  M. 
Horton.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed.,  >-^jkjkjwiK- 
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This  Is  a  suit  for  partition  of  real  prop* 
erty.  The  plaintiff  and  defendant  were  wife 
and  busband  from  December,  1888,  to  AprU 
27,  1903,  when  they  were  divorced  by  a  de- 
cree of  the  circuit  court  for  Harney  county 
In  a  suit  brought  for  that  purpose  by  the 
defendant  In  May,  18»1,  the  property  In 
question  was  purchased  by  the  defendant, 
and,  at  his  instigation,  conveyed  to  himself 
and  wife.  He  soon  thereafter  constructed  a 
building  thereon,  and  otherwise  improved  the 
property,  at  a  cost  of  between  three  and 
four  thousand  dollars,  and  has  occupied  and 
used  the  same  for  a  drug  store  ever  since. 
The  plaintiff,  about  the  commencement  of 
the  divorce  suit,  conveyed  her  Interest  In  the 
property  to  her  attorney  Williams,  "in  con- 
sideration of  one  dollar  and  professional 
services"  to  be  rendered  to  her.  After  the 
termination  of  the  suit  Williams  reoonveyed 
the  property  to  her,  and  she  thereafter  com- 
menced this  suit  for  partition  thereof.  In 
her  complaint  she  alleges  that  she  and  the 
defendant  "are  the  owners  in  common"  of 
the  property,  "each  owning  an  undivided 
part  thereof;  that  the  property  is  so  sit- 
uated that  it  cannot  be  divided  without 
great  prejudice  to  the  owners;  and  praying 
for  a  sale  and  for  the  distribution-  of  the  pro- 
ceeds. The  answer  denies  that  the  plaintiff 
is  the  owner  or  has  any  interest  in  the  prop- 
erty, alleging  that  it  was  purchased  by  the 
defendant  and  paid  for  with  his  own  money, 
and  that  it  was  not  intended  at  the  time  of 
the  conveyance  that  plaintiff  should  acquire 
any  beneficial  Interest  therein  whatever. 
The  answer  further  alleges  that  the  Improve- 
ments were  made  by  the  defendant  at  his 
own  expense  and  with  his  own  money,  with 
the  full  knowledge  and  consent  of  the  plain- 
tiff, and  prays  that  plaintiff  be  decreed  to 
hold  the  legal  title  In  trust  for  him;  but,  in 
case  the  court  should  find  that  she  is  the 
owner  of  an  Interest  therein,  that  she  be 
required  to  account  to  the  defendant  for  her 
share  of  the*  money  expended  by  him  in  the 
purchase  and  improvement  thereof.  The  re- 
ply denies  the  material  allegations  of  the  an- 
swer, and  affirmatively  alleges  that  plaintiff 
advanced  the  defendant  large  sums  of  money 
which  were  used  in  the  purchase  and  Im- 
provement of  the  property,  and  that  it  was 
understood  and  agreed  between  them  that 
the  property  was  to  be  owned  and  held  by 
them  Jointly.  The  plaintiff  had  a  decree  in 
the  circuit  court,  and  defendant  appeals. 

G.  A.  Bembold,  for  appellant  Geo.  W. 
Hayes,  for  respondent 

'  BEAN,  J.  (after  stating  the  facts).  There 
Is  a  conflict  in  the  evidence  as  to  whether 
defendant  furnished  the  money  with  which 
to  purchase  and  Improve  the  property  in  dis- 
pute, or  whether  a  part  of  it  was  provided 
by  the  plaintiff,  but  that  question  is  really 
Immaterial.  It  is  a  general  rule  of  law  that 
where  the  purchase  price  of  land  is  paid  by 


one  person,  and  the  title  taken  In  the  name 
of  another,  the  grantee  will  hold  it  in  trust 
for  the  person  furnishing  the  money,  even 
without  a  declaration  to  that  effect  2  Sto- 
ry, Eq.  (13th  Ed.)  J  1201.  But  this  rule  does 
not  apply  to  a  purchase  by  a  husband  in  the 
name  of  his  wife,  or  by  a  parent  in  the  name 
of  a  child.  In  such  case  the  presumption  la 
that  the  purchase  money  was  Intended  as  an 
advancement  or  gift,  until  the  contrary  is 
established  by  the  evidence.  2  Story,  Eq. 
(13th  Ed.)  {  1203;  Welton  v.  Divine,  20  Barb. 
9;  Guthrie  v.  Gardner,  19  Wend.  414.  If, 
therefore,  it  be  assumed,  although  not  clearly 
shown  by  the  evidence,  that  the  purchase  of 
the  property  and  the  improvements  thereon 
were  made  with  the  defendant's  money,  there 
can  be  no  resulting  trust  in  his  fa^or  on  ac- 
count thereof,  b^ause  there  is  no  evidence 
to  overcome  the  presumption  that  it  was  Iq- 
.  tended  as  a  gift  to  her.  Indeed,  the  testi- 
mony on  this  point  tends  to  show  that  plain- 
tiff was  to  be  Joint  owner  of  the  property. 
She  says  that  it  was  understood  at  the  time 
the  deed  was  made  that  she  was  to  have  a 
one-half  Interest,  while  the  defendant  tes- 
tifies that  there  was  no  understanding  about 
the  title,  and  that  his  claim  is  based  on  the 
fact  that  he  provided  the  purchase  money. 
We  are  therefore  of  the  opinion  that  there 
was  no  resulting  trust  in  favor  o'f  the  defend- 
ant and  that  by  the  deed  he  and  the  plain- 
tiff became  tenants  by  the  entirety.  Noblitt 
V.  Beebe,  23  Or.  4,  35  Pac.  248;  Howell  v. 
Folaom,  38  Or.  184,  187,  63  Pac.  116,  84  Am. 
St.  Kep.  785. 

There  is  some  conflict  in  the  decisions  as  to 
the  effect  of  a  divorce  upon  estates  by  en- 
tirety, but  the  weight  of  authority  is  that  it 
destroys  the  unity  of  husband  and  wife  and 
severs  such  estate,  making  them  thereafter 
tenants  in  common.  2  Bishop,  Marriage  & 
Divorce  (5th  Ed.)  §  716;  Freeman,  Co-Ten- 
ancy (2d  Ed.)  i  76;  Stelz  v.  Shreck,  128  N.  Y. 
263,  28  N.  E.  510,  13  L.  B.  A.  325,  26  Am.  St 
Hep.  475;  Russell  v.  Russell,  122, Mo.  236, 
26  S.  W.  677,  43  Am.  St  Rep.  581;  Hopkhis 
V.  Fowlkes,  92  Tenn.  697,  23  S.  W.  55,  23  L. 
R.  A.  805,  36  Am.  St  Rep.  120. 

At  common  law,  husband  and  wife  were 
regarded  as  one  person,  and  a  conveyance  to 
them  byname  was  in  effect's  conveyance  to  a 
single  person.  By  such  a  conveyance  two  real 
persons  took  the  whole  of  the  estate  between 
them,  and  each  was  seised  of  the  whole,  and 
not  of  any  undivided  portion.  When  the  uni- 
ty was  destft>yed  by  death,  the  survivor  took 
the  whole  of  the  estate,  because  he  or  she 
had  always  been  seised  of  the  whole  thereof, 
and  the  other  had  no  Interest  which  was 
devisable.  But  when  the  unity  is  destroyed 
by  a  decree  of  divorce,  leaving  both  spouses 
surviving,  the  only  logical  conclusion  is  that 
they  thereafter  become  tenants  in  common  of 
the  property,  because  there  are  two  living 
I)ersonB  In  whom  the  title  rests. 

The  deed  from  the  plaintiff  to  William^,, 
made  about  the  time  of  the  commencement 
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of  the  divorce  suit,  did  not  change  the  status 
of  the  property  or  the  rights  of  the  parties. 
It  was  probably  Intended  only  as  security 
for  professional  services,  and  the  title  re- 
invested in  the  plaintiff  inimediateiy  after 
the  decree. 

A  contention  Is  made  that  the  complaint 
,  does  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,  because  It  is  not  alleged  spe- 
ciflcaiiy  what  interest  or  estate  'the  parties 
had  in  the  properly,  but  this  question  was 
waived  by  confessing  that  a  demurrer  to  the 
complaint  was  not  well  taken,  and  by  an- 
swering over. 

It  follows  that  the  decree  of  the  court 
below  must  be  affirmed,  and  it  is  so  ordered. 


(47  Or.  OT) 

CASTO  v.  MURRAY  et  al. 
(Supreme  Court  of  Oregon.     March  20,  1904.) 

Appeai,  —  Recobu  —  Correction  in  Appbl- 

LATE  Court— Instructions. 

Oral  instructions  are  not  a  part  of  the 
record,  under  B.  &  C.  Comp.  §  132,  subd.  6,  re- 
quiring the  charge  to  be  given  in  writing  and 
filed  with  the  clerk  as  part  of  the  record  oh  re- 
quest of  either  party,  and,  when  not  incor- 
porated in  a  certified  bill  of  exceptions,  cannot 
be  considered  by  the  Supreme  Court,  or  brought 
before  it  by  a  motion  made  therein  suggestmg 
a  diminution,  of  the  record,  and  asking  it  to 
supi^lement  the  same. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  |  2376.] 

Appeal  from  Circuit  Court,  Marion  County; 
Geo.  H.  Burnett,  Judge. 

Action  by  Samuel  Casto  against  Emma 
Murray  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  On  motion  sug- 
gesting a  diminution  of  the  record.    Denied. 

John  A.  Carson  and  A.  M.  Cannon,  for  a^ 
pellant    W.  T.  Slater,  for  respondents. 

PER  CURIAM.  This  is  a  motion  by  re-, 
spondents  suggesting  a  diminution  of  the  rec- 
ord, and  to  have  this  court  supplement  the 
same  with  the  instructions  to  the  jury  of  the 
trial  court.  The  Instructions  have  not  been 
sent  up,  and  are  therefore  not  a  part  of  the 
record  here.  The  declared  purpose  of  thus 
having  the  record  completed  is  to  have  it 
shown  that,  although  the  trial  court  overrul- 
ed a  demurrer  to  the  first  separate  answer 
to  the  amended  complaint,  it  in  effect  disre- 
garded such  answer  by  its  instructions  to  the 
Jury,  and  thereby  cured'  the  error,  if  any,  in 
its  ruling  upon  the  demurrer;  it  being  now 
insisted  by  the  appellant  that  the  trial  court 
erred  in  that  particular.  The  instructions 
were  given  orally  and  talsen  down  in  short- 
Iiand.  but  the  notes  were  not  extended  and 
filed  with  the  clerk  until  later,  when  the.v 
were  certified  to  by  the  circuit  Judge  as  be- 
ing full  and  correct,  and  this  court  is  now 
asked  to  annex  them  to  the  record  here. 
There  Is  a  bill  of  exceptions  accompanying 
the  record,  but  whether  it  is  desired  to  have 
the  iustructlons  added  to  it,  or  simply  to 


have  the  record  supplemented  thereby.  Is  not 
entirely  clear.  But  in  either  view,  we  are 
of  the  opinion  that  the  motion  ought  not  to 
be  allowed.  If  either  party  require  it,  the 
charge  of  the  court  must  be  given  In  writ- 
ing, and  when  so  given  it  must  also  be  filed 
with  the  clerk  (B.  &  C.  Comp.  $  132,  subd.  6), 
and,  being  so  filed,  it  becomes  a  part  of  the 
record  in  the  case.  Oral  instructions  ap- 
parently were  not  designed  to  be  thus  incor- 
porated in  the  record.  It  is  the  office  of  the 
bill  of  exceptions  to  embody  a  statement  of 
the  events  and  holdings  of  the  court  during 
the  progress  6t  the  trial  and  in  the  submis- 
sion of  the  cause  to  the  Jury,  and  It  Is  only 
by  this  method  that  a  record  of  the  trial  is 
made  up.  All  matters  not  otherwise  requir- 
ed by  law  to  be  made  a  part  of  the  flies  and 
record  in  the  case  are  required  thus  to  be 
certified,  or  else  the  appellate  court  cannot 
take  cognizance  of  them.  Farrell  v.  Oregon 
Gold  Co..  31  Or.  .463,  473,  49  Pac.  870,  and 
cases  cited.  Hence  It  may  readily  be  seen 
that  the  certified  oral  instructions  with 
which  it  is  sought  to  have  the  record  now 
supplemented  are  not  pertinent  for  that  pur- 
pose, because  not  a  part  of  the  record  of  the 
trial  court;  and  much  less  are  they  a  part 
of  the  bill  of  exceptions,  becaase  not  incorpo- 
rated therein.  It  is  the  province  of  the  trial 
court,  in  a  proper  case,  to  correct,  and  if 
necessary  supplement,  the  bill  of  exceptions; 
and,  when  so  corrected  and  supplemented, 
this  court  will  require  that  it  be  sent  up  so 
that  the  cause  may  "be  fully  and  fairly  pre- 
sented for  determination.  State  ex  rel.  v. 
Estes,  34  Or.  196,  201,  51  Pac.  77,  52  Pac. 
571,  55  Pac.  25;  Bloch  v.  Sammons,  37  Or. 
600,  55  Pac.  438,  62  Pac.  290;  Nosier  v.  Coos 
Bay  N.  Co.,  40  Or.  305,  308,  63  Pac.  1050.  64 
Pac.  855.  But,  unless  the  matter  is  In  some 
regular  course  incorporated  in  or  made  part 
of  the  record  In  the  case,  it  Is  not  entitled  to 
be  filed  or  considered  here. 
The  motion  is  therefore  denied. 


MULTNOMAH  COUNTY  v.  WHITE   et  al. 

(Supreme  Court  of  Oregon..   March  20,  1904.) 

Appeal— .Motion  to  Dismiss— EUiabino. 

Where  a  motion  to  dismiss  an  appeal  he- 
cause  appellant  had  obtained  by  the  decree  of 
the  trial  court  all  the  relief  demanded  involved 
to  some  extent  the  merits  of  the  controversy, 
the  hearing  thereof  would  l>e  continued  until 
the  submission  of  the  appeal  on  the  merits. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Arthur  L.  Frazer,  Judge. 

Action  by  Multnomah  county  against  W.  F. 
White  and  another.  Motion  to  dismiss  ap- 
peal.   Continued. 

Joseph  Simon  and  M.  L.  Pipes,  for  the  mo- 
tion.   Charles  H.  Carey,  opposed. 

PER  CURIAM.  This  is  a  motion  by  re- 
spondents to  dismiss  the  appeal  in  the  above 
cause  on  the  ground  that  the  appellant,  who 
is  plaintiff  in  the  sult^  obtained  by  decree 
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of  the  circuit  court  tbe  full  relief  demanded. 
The  presentation  thereof  has  developed  a 
situation  involTlng  somewhat  the  merits  of 
the  controversy,  which  being  so,  we  have 
concluded  that  we  may  be  more  fully  advised 
touching  the  question  Involved  by  a  further 
hearing  of  the  motion  In  conjunction  with 
the  cause  Itself.  We  will  therefore  withhold 
our  decision  In  the  premises  for  the  present, 
and  the  order  of  the  court  will  be  that  the 
motion  be  continued  until  tbe  cause  comes 
on  for  hearing  on  its  merits,  when  both  will 
be  heard  together. 

(33  Mont  15) 

SATBB  v.  JOHNSON. 
(Supreme  Court  of  Montana.     July  11,  1905.) 

1.  Appeal— Waiver  of  Ebrobs. 

Matters  specified  as  error  on  appeal,  but 
not  discussed  in  the  brief,  will  be  deemed  waiv- 
ed. 
2. .  Waters— Ibbigation—Appbopriation. 

An  appropriator  of  water  cannot  increase 
the  amount  to  which  he  is  entitled  by  using  an 
amount  in  excess  of  his  appropriation. 

3.  Same— Measure  ot  Appbopbiatiok. 

^  Where  one  appropriates  a  specified  amount 
of  water,  and  bis  ditch  will  carry  that  amount, 
he  is  entitled  to  such  an  appropriation  if  that 
amount  of  water  is  ever  in  the  stream  during 
the  irrigating  season;  his  share  not  being 
made  to  depend  on  the  average  amount  of  wa- 
ter. 

4.  Ibbioation— Proper  Use  otf  Water— Pas- 
ture Grass— Statutes. 

Where  by  irrigation  an  appropriator  In- 
creased the  amonnt  of  grass  for  pasture,  such 
use  of  the  water  was  a  useful  and  beneficial  one, 
within  Civ.  Code,  S  1881,  luniting  appropri- 
ations to  such  purposes. 

5.  Same— liEOAL  Use  of  Wateb  —  Use  ow 
Leased  School  Lands. 

An  appropriator  of  water  need  not  be  the 
owner  of  the  fee  simple,  and  a  lessee  is  enti- 
tled to  appropriate  water  for  use  on  the  lands. 

Appeal  from  District  Court,  Meagher  Coun- 
ty; W.  B.  C.  Stewart,  Judge. 

Action  by  Ed.  Sayre  against  DaVid  John- 
son. From  a  Judgment  In  favor  of  plaintiff, 
defendant  api>eals.    Affirmed. 

B.  A.  Carleton,  for  appellant.  N.  B.  Smith 
and  Word  &  Word,  for  respondent 

HOLLOWAT,  J.  The  purpose  of  this  ac- 
tion was  to  have  determined  the  relative 
rights  of  the  parties  to  the  use  of  waters  of 
the  East  Fork  of  Mud  Creelx,  In  Meagher 
county.  The  plaintiff  claims  a  right  to  the 
tise  of  300  Inches  of  such  water,  based  upon 
an  appropriation  for  that  amount  made  by 
Charles  M.  HolIIday  on  tjhe  15tb  day  of  July, 
1895,  to  which  right  the  plaintiff  succeeded 
by  purchase  from  Holliday  In  1901.  The  de- 
fendant disputes  the  validity  of  plaintiff's 
claim,  and  seeks  to  establish  his  right  to  the 
use  of  300  inches  of  water  in  said  creek, 
based  npon  bis  .appropriation  made  Septem- 
ber 9,  1901.  After  the  Issues  were  made  up, 
the  defendant  demanded  a  Jury  trial,  which 
was  denied.  The  court  made  findings  of  fact 
and  conclusions  of  law,  all  favorable  to  the 


plaintiff,  and  entered  a  decree  establishing 
plaintiff's  right  to  tbe  use  of  300  inches  of 
water  appropriated  in  1895,  and  defendant's 
right  to  a  like  amount  appropriated  in  1901. 
From  this  decree,  and  from  an  order  denying 
bis  motion  for  a  new  trial,  the  defendant 
appealed. 

While  defendant  specifies  as  errors  relied 
upon  tbe  order  of  the  court  refusing  bis  ap- 
plication for  a  Jury  trial,  the  order  of  the 
court  in  admitting  In  evidence  a  certain  deed, 
and  the  order  of  the  court  taxing  costs 
against  him,  these  questions  are  not  discuss- 
ed In  tbe  brief  at  all,  and  therefore  must  be 
deemed  waived.  Matusevltst  v.  Hughes,  26 
Mont.  212,  6C  Pac.  930,  68  Pac.  467;  Hayes 
V.  Union  Mercantile  Co.,  27  Mont.  264,  70 
Pac.  975. 

The  only  question  presented  by  argument 
Is  tbe  Insufficiency  of  the  evidence  to  sustain 
findings  of  fact  numbered  6,  8,  9,  and  10,  and 
to  Justify  tbe  conclusion  of  the  court  in 
awarding  the  plaintiff  the  prior  right  to  tbe 
use  of  300  inches  of  water. 

Finding  No.  6  is  that  the  full  amount  of 
300  Inches  of  water  was  necessary  to  Irrigate 
tbe  lands  belonging  to  Holliday,  and  that 
Holliday  used  that  amount  continuously 
from  tbe  date  of  bis  appropriation  to  tbe 
date  of  his  sale  to  Sayre. '  Finding  No.  8  is 
that  from  the  time  of  his  purchase  of  this 
water  continuously  to  the  conmiencement  of 
thi9  action  the  plaintiff,  Sayre,  bad  used  300 
inches  of  water  of  said  creek,  except  when 
prevented  by  the  defendant,  and  except  for 
a  period  of  time  from  February  4,  1902,  to 
April  20,  1903,  during  which  time  one  Jesse 
H.  Weston  was  the  owner  of  160  Inches  of 
the  water  claimed  by  this  plaintiff,  by  vir- 
tue of  a  purchase  from  him.  Finding  No.  9 
Is  that  tbe  full  amount  of  300  inches  of  wa- 
ter Is  necessary  to  Irrigate  the  land  owned  by 
tbe  plaintiff,  Sayre.  These  three  findings  of 
fact  and  the  conclusion  that  tbe  plaintiff  is 
entitled  to  the  fl|;ht  to  use  300  Inches  of 
water  of  said  creek,  may  be  considered  to- 
gether, as  they  depend  upon  tbe  same  char- 
acter of  evidence.  There  is  evidence  suffi- 
cient to  show  that,  during  each  of  tbe  three 
years  immediately  prior  to  the  sale  of  the 
water  right  by  Holliday  to  Sayre,  Holliday 
irrigated  about  140  acres  of  land,  and  In  do- 
ing so  used  all  tbe  water  In  the  creek.  The 
evidence  is  not  clear  as  to  Just  what  that 
amount  was,  but,  if  it  exceeded  300  inches, 
the  amount  appropriated  by  Holliday,  neltiier 
Holliday  nor  bis  successor  in  Interest,  Sayre, 
profited  by  it,  for  neither  claimed  more  than 
300  inches  by  virtue  of  that  appropriation. 
If  the  utmost  used  was  less  than  300  inches, 
appellant  cannot  complain,  for  each  used  all 
the  water  there  was.  The  evidence  Is  like- 
wise sufficient  to  show  that  Sayre  has  use 
for  the  full  amount  of  300  Inches,  and  has 
likewise  u.sed  all  the  water  In  the  creek  when 
not  molested.  His  claim,  however,  was  prop- 
erly limited  to  300  inches,  the  amount  of  the 
Holliday  appropriation.    It  is  said,  however. 
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that  there  1b  not  SOO  lochee  flowing  In  the 
creek  during  Irrigating  season,  and  therefore 
the  evidence  could  not  sustain  these  findings. 
The  evidence  does  show  that  In  the  spring 
there  is  flowing  in  this  stream  as  much  as 
800  or  900  Inches  of  water,  and  that  the 
amount  rapidly  decreases  until  there  Is  very 
little  or  none  at  all.  Upon  the  trial,  counsel 
for  defendant  (appellant  here)  showed  by  his 
cross-examination  of  witnesses  for  both  plain- 
tiff and  defendant  that  the  average  flow  of 
water  in  this  stream  was  from  100  to  180 
inches  during  the  irrigating  season,  and 
from  this  appellant  contends  that  the  utmost 
which  could  have  been  awarded  to  plaintiff 
was  from  100  to  150  Inches.  But  in  this 
appellant  is  in  error.  The  measure  of  an 
appropriation  of  water  Is  not  mOide  to  depend 
upon  the  average  amount  of  the  water  flow- 
ing In  the  stream,  but  upon  the  greatest 
amount;  reference  being  had  to  the  appro- 
priator's  needs  for  the  water,  and  his  facility 
for  conducting  it  to  the  place  of  intended  use. 
In  other  words,  if  the  plaintiff  had  need  for 
300  inches  of  water,  and  his  ditch  would 
carry  that  amount,  he  was  entitled  to  have 
bis  appropriation  fixed  at  that  amoimt.  If 
that  amount  la  ever  in  the  stream  during  the 
irrigating  season,  plaintiff  will  get  It.  If  it 
is  not,  appellant  Is  not  Injured  at  alL  The 
evidence  shows  that  respondent  has  tise  for 
all  there  is  in  the  stream,  up  to  300  inches. 
'  Furthermore,  defendant  occupies  the  incon- 
sistent position  of  contending  that  the  plain- 
tiff cannot  establish  a  right  to  300  Inches  of 
the  water,  because  It  is  not  In  the  creek,  and 
at  the  same  time  asking  the  court  to  decree  to 
him  an  appropriation  of  300  inches  out  of  the 
same  stream.  But  appellant  contends,  first, 
that  respondent's  use  of  the  water  is  not  a 
useful  and  beneficial  one,  within  the  meaning 
of  those  terms  as  employed  in  section  1881  of 
the  Civil  Code,  at  least  In  so  far  as  the  water 
is  used  ui>on  his  homestead,  which  is  devot- 
ed to  grazing  purposes,  ilut  the  evidence 
does  show  that  by  irrigation  the  amount  of 
grass  for  pasture  is  greatly  increased.  If  the 
respondent  should  cut  the  grass  for  hay,  it 
would  hardly  be  contended  that  the  use  of 
the  water  was  not  then  beneficial,  within  the 
meaning  of  the  statute;  and,  if  J90,  It  can 
hardly  be  that  the  question  whether  the  use 
is  a  beneficial  one  can  be  made  to  depend 
upon  the  particular  manner  In  which  re- 
siiondent  feeds  the  grass  procured  by  the 
irrigation.  While  the  statute  has  failed  to 
define  the  terms  "useful"  and  "beneficial,"  as 
used  in  this  connection,  we  are  of  the  opin- 
ion that  the  use  by  respondent  comes  within 
the  meaning  bf  those  terms  as  they  are  em- 
ployed. Stecond.  It  is  further  contended  that 
the  sale  by  Sayre  to  Weston  of  the  right  to 
use  160  inches  of  the  water  is  evidence  that 
Sayre  did  not  have  use  for  the  full  300  inch- 
es; and  so  it  is  some  evidence  of  that  fact 
But  Sayre  explains  that  transaction  by  say- 
ing that  he  discovered  his  mistake  and 
bought  the  right  back  as  soon  as  possible,  the 


year  after  he  sold  It  However,  all  of  this 
evidence  was  before  the  trial  court  upon  the 
question  of  plaintiff's  good  faith  In  that 
transaction,  and  the  court  below  having  de- 
termined from  all  the  evidence  upon  the  sub- 
ject that  Sayre  had  use  for  the  water,  and 
that  the  sale  to  Weston  was  not  evidence  of 
bad  faith,  we  are' not  disposed  to  disturb  the 
conclusion  reached.  Ftnally  it  is  said  that 
Sayre's  use  is  not  within  the  spirit  of  the 
statute,  for  the  reason  that  some  of  the  land 
for  which  this  water  right  was  purchased 
does  not  belong  to  Siayre,  but  is  state  school 
land,  leased  by  him  from  the  state.  But  lu 
this,  also,  appellant  Is  tn  error.  The  law 
does  not  require  that  an  appropriator  of 
water  must  be  the  owner  In  fee  simple  of 
the  land  upon  which  the  water  is  to  be  used. 
If  it  did,  the  appellant  would  have  no  stand- 
ing in  court  for  he  does  not  own  the  land 
for  which  he  seeks  an  appropriation  of  the 
same  water.  Smith  v.  Dennlff,  23  Mont.  65, 
57  Pac.  557,  50  L.  R.  A.  737;  on  rehearing 
24  Mont  20,  60  Pac.  398.  81  Am.  St  Rep.  408; 
Toohey  v.  Campbell,  24  Mont.  13,  60  Pac.  396; 
Long  on  Irrigation,  {  35,  and  cases  cited. 

So  far  as  finding  No.  10,  to  the  effect  that 
defendant  Interfered  with  the  use  of  the 
water  by  plaintiff,  is  concerned,  the  evidence 
Is  ample  to  support  it 

While  It  would  have  been  more  nearly  ac- 
curate for  the  court  below  to  have  found 
that  Holliday's  use  was  of  all  of  the  water 
flowing  in  the  stream,  instead  of  the  definite 
amount  as  fixed  by  the  court  still,  in  the  end, 
it  amounts  to  the  same  thing,  for  the  court 
properly  limited  the  appropriation  to  300 
inches. 

No  error  appearing,  the  Judgment  and  or- 
der are  affirmed. 

Affirmed. 

BRANTLX,  C.  J.,  and  MILBUBN,  J.,  con- 
cur. 

(83  Hont  U 

PIRRIB  T.  MOULB  et  ol. 

(Supreme  Court  of  Montana.    July  11,  1905.) 

1.  Civil,  Appeals— Bonds— Sbpabate  Bonds. 
Code  Civ.  Proc.  {  1724,  provides  that  an 
appeal  is  taken  by  filing  with  the  clerk  of  the 
court  in  which  the  judgment  or  order  appealed 
from  is  entered  a  notice  of  appeal,  and  an  un- 
dertaking, etc.  Section  1725  requires  that  sucli 
undertaking  be  executed  by  the  appellant  and 
two  sureties,  to  the  effect  that  appellant  will 
pay  all  damages  and  costs  awarded  against  him 
on  the  appeal,  not  exceeding  $300.  Section 
1731  authorizes  such  "undertakings"  to  be  con- 
tained in  one  instrument  or  several,  at  the  op- 
tion of  the  appellant,  and,  in  case  of  an  appeal 
from  a  final  judgment  and  from  an  order  grant- 
ing or  refusing  a  new  trial  taken  at  the  same 
time,  only  one  undertaking  need  be  given. 
Held  that,  though  a  single  undertaking  was 
sufiicient  to  sustain  an  appeal  from  a  judgment 
and  from  an  order  denying  a  new  trial,  treated 
as  one  appeal,  where  appeals  were  taken  from 
a  judgment  and  from  any  other  order  than  me 
denying  a  new  trial,  or  for  more  than  one  or- 
der, a  separate  undertaking  in  the  sum  of  $300 
must  be  filed  for  each,  or,  if  both  are  included 
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in  the  same  paper,  appropriate  reference  must 
be  made  to  show  which  appeal  it  is  intended  to 
effectuate. 

[Ed.  Note. — For  cases  in  point,  see  toL  2, 
Cent  Dig.  Appeal  and  Error,  |S  2097,  2098.] 

2.  Same— Cubing  Defects. 

Where  a  single  appeal  bond  was  filed  to 
support  separate  appeals  from  a  final  judg- 
ment, from  an  order  denying  a  new  trial,  and 
from  a  special  order  after  judgment,  overrul- 
ing the  defendant's  exceptions  to  the  findings 
of  fact  and  conclusions  of  law  made  by  the 
court,  instead  of  a  separate  bond  for  each  ap- 
peal, as  required  by  Code  Civ.  Proc.  IS  1724, 
1725,  1731,  the  bond  was  wholly  void  and  not 
merely  insufficient,  and  hence  could  not  be 
cured  under  section  1740,  providing  that  no  ap- 
peal shall  be  dismissed  for  insufficiency  of  the 
undertaking  if  a  good  and  sufficient  nndertalc- 
Ing,  approved  by  a  justice  of  the  Supreme 
court,  be  filed  therein  before  the  hearing  on  mo- 
tion to  dismiss  the  appeal. 

Appeal  from  District  Court,  Fergus  Coun- 
ty;  E.  K.  Cbeadle,  Judge. 

Action  by  George  Plrrie  against  P.  I. 
Moulc  and  others.  From  a  final  Judgment 
In  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  and  from  a  special  order 
after  judgment,  overruling  exceptions  filed 
by  defendant  Moule  to  the  findings  of  fact 
and  conclusions  of  law  made  by  the  court, 
he  appeals.    .Dismissed. 

McConnell  &  McConnell,  for  appellant 
Walsh  &  Newman  and  Rudolf  Yon  Tobel, 
for  respondent 

BRANTIiY,  C.  J.  The  purpose  of  this  ac- 
tion is  to  obtain  a  decree  quieting  plaintiff's 
title  to  the  use  of  certain  of  the  waters  of 
Swimming  Woman  creek.  In  Fergus  county. 
It  was  removed  to  this  court  Ijy  appeals  by 
the  defendant  P.  I.  Moule  from  a  final  Judg- 
ment and  an  order  denying  a  new  trial,  and 
also  from  a  special  order  after  Judgment 
"overruling  and  denying  the  exceptions  filed 
by  the  defendant  P.  I.  Moule  to  the  findings 
of  fact  and  conclusions  of  law  made  by  the 
court,"  etc.  At  the  bearing  on  the  merits  a 
motion  was  submitted  asking  that  the  ap- 
peals be  dismissed  on  the  ground,  among 
others,  that  the  undertaking  on  appeal  is 
void  for  Ambiguity,  and  hence  that  this 
court  has  no  Jurisdiction,  for  that  whereas 
there  are  three  appeals,  the  undertaking  is  In 
the  sum  of  $300  only,  and  It  Is  Impossible  to 
determine  from  the  recitals  therein  to  which 
appeal  It  refers. 

The  form  of  the  undertaking  Is  the  same 
as  that  quoted  In  Creek' v.  Bozeman  Water 
Works  Co.,  22  Mont  327,  56  Pac.  362.  Coun- 
sel for  appellant  has  filed  an  elaborate  brief 
In  opposition  to  the  motion.  In  which  he 
takes  exception  to  the  former  decisions  of 
this  court  which  construe  sections  1724, 1725, 
1731,  and  1740  of  the  Code  of  Civil  Proced- 
ure, and  also  those  of  the  Supreme  Court  of 
California  construing  like  provisions,  insist- 
ing that  they  are  founded  upon  an  erroneous 
Interpretation  of  the  term  "insufficient,"  as 
used  In  section  1740,  supra.  The  argument 
is  that  this  term  is  broad  enough  to  Include 


a  void  undertaking  as  well  as  one  not  so  de- 
fective as  to  be  void.  Invoking  the  rule  of 
Interpretation  that  the  words  of  a  statute 
are  to  be  construed  in  their  ordinary  and 
popular  sense,  unless  the  intention  is  mani- 
fest that  they  are  used  in  a  different  sense. 
It  is  argued  that  under  section  1740  a  good 
and  sufficient  undertaking  may  be  substitut- 
ed for  a  void  one  so  as  to  save  the  appeal, 
provided  the  substitution  be  made  as  permit- 
ted by  that  section.  This  argument  is  plaus- 
ible. But  It  must  not  be  overlooked  that 
section  1740  Is  to  be  construed  In  connection 
with  sections  1724,  1725,  knd  1731.  Under 
section  1724  the  appeal,  though  the  proced- 
ure provided  therein  Is  followed,'  Is  ineffectu- 
al for  any  purpose  unless,  within  five  days 
after  service  of  notice,  an  undertaking  is 
filed,  etc.  So  the  word  "undertaking"  Is 
used  In  sections  1725  and  1731.  Now,  a  void 
undertaking  Is  nothing — a  mere  nullity.  If 
the  Lieglslature  Intended  the  term  "Insuffi- 
cient" to  be  understood  as  contended  for  by 
appellant,  the  result  would  be  that  the  ap- 
peal would  fall  If  no  written  paper  purport- 
ing to  be  an  undertaking  should  be  filed;  but 
if  a  writing  purporting  to  be 'such  be  filed, 
this  would  give  this  court  Jurisdiction,  and 
the  appeal  would  be  saved  by  the  substitu- 
tion provided  for  in  section  1740. 

Owing  to  some  remarks  In  Morse  v.  Callan- 
tlne,  19  Mont  87,  47  Pac.  635,  and  the  deci- 
sion In  Watklns  y.  Morris  et  al.,  14  Mont. 
354,  36  Pac.  452,  which  latter  was  approved 
and  followed  In  Ramsey  v.  Bums  et  al.,  24 
Mont  234,  61  Pac.  129;  Helena  &  Living- 
ston Smelting  &  Reduction  Co.  v.  Lynch,  24 
Mont  241,  61  Pac.  1134;  Mahoney  v.  Butte 
Hardware  Co.,  24  Mont  242,  61  Pac.  1134; 
Boucher  t.  Barsalou  et  al.,  24  Mont  242,  61 
Pac.  1134;  Teague  v.  Capllce  Co.,  24  Mont 
242,  61  Pac.  1134;  Nolan  v.  Montana  Central 
Ry.  Co.,  24  Mont.  327,  61  Pac.  880;  and  per- 
haps other  cases — this  court  se^ms  not  to 
have  been  always  entirely  consistent  in  the 
application '  of  these  provisions. 

The  undertaking  filed  in  the  district  court 
in  the  case  of  Morse  v.  Callantine  was  the 
same  In  form  as  the  one  now  under  consid- 
eration. It  will  be  observed  that  this  court 
refused  to  consider  Its  validity  because  It 
was  not  challenged  by  a  motion  to  dismiss 
the  appeals.  The  court  then  proceeded  to  dis- 
cuss it  briefly,  and  stated  that  it  was  not 
absolutely  void,  but  that  a  substitution  might 
have  been  made  of  a  new  undertaking  un- 
der the  provisions  of  section  1740.  Spreckeis 
V.  Spreckeis  (Cal.)  ^5  Pac.  1022,  and  Wat- 
kins  V.  Morris,  snpra,  are  cited  as  supporting 
this  view.  But  an  examination  of  these 
cases  will  show  that  neither  Is  In  point.  If 
the  question  was  not  before  the  court  the 
remarks  referred  to  are  dicta,  and  therefore 
are  not  authority.  If  the  question  was  be- 
.fore  the  court,  the  decision.  In  so  far  as  it 
held  the  undertaking  defective  and  not  void. 
Is  manifestly  erroneous,  as  has  been  repeat- 
edly pointed  out  4n  the  decisions  of   t^ifa^ 
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court  hereinafter  cited.  Tbis  case  and  the 
case  of  Watkins  v.  Morris  are  cited  and  dis- 
cussed In  Creek  v.  Bozeman  Water  Works 
Co.,  supra,  and  the  distinctions  between  an 
undertaking  wholly  void  and  one  defective, 
and  therefore  amendable,  are  clearly  pointed 
out.  As  was  said  in  Ramsey  v.  Burns,  the 
rule  of  the  case  of  Watkins  v.  Morris  is  il- 
logical; and  so  it  is.  It  was  nevertheless 
upheld,  because  it  had  so  long  been  observed 
that  an  abrogation  of  it  would  result  in  great 
hardship  to  litigants.  The  case  of  Baker  v. 
Butte  City  Water  Co.,  60  Pac  488.  la  also 
cited  and  expressly  approved. 

The  result  of  these  cases  is  that  one  under- 
taking In  the  sum  of  $300  will  support  ap- 
peals from  a  judgment  and  an  order  deny- 
ing a  new  trial,  when  treated  as  one  appeal. 
When  treated  as  distinct  appeals,  as  in  Bak- 
er V.  Butte  City  Water  Co.,  they  will  be  so 
considered,  and  the  undertaking  must  con- 
tain alternative  conditions  referring  to  each. 
In  case  of  appeals  from  a  Judgment,  and  any 
other  order  than  one  denying  a  new  trial, 
or  from  more  than  one  order,  a  separate  un- 
dertaking in  $300  must  be  filed  for  each,  or, 
if  both  are  Included  In  the  same  paper  (sec- 
tion 1731),  appropriate  references  must  be 
I  made,  so  that  It  may  be  understood  which 
appeal  each-  is  Intended  to  effectuate. 

In  Ramsey  v.  Burns  the  application  of  the 
rule  of  the  Watkins  Case  is  limited  to  such 
cases  only  as  fall  strictly  within  It.  In  all 
the  other  cases  decided  by  this  court,  begin- 
ning with  Creek  v.  Bozeman  Water  Works 
Co.,  the  term  "insufficient"  has  been  taken 
to  mean  merely  defective,  and  not  void,  and 
undertakings  not  containing  appropriate  ref- 
erences to  the  separate  appeals  have  been 
declared  void  for  ambiguity.  Murphy  v. 
Northern  Pac.  Ry.  Co.,  22  Mont.  5T7,  57  Pac. 
278;  Washoe  Copper  Co.  v.  Hickey  et  al.,  23 
Mont.  319,  58  Pac.  866;  Grage  v.  Paulson,  23 
Mont.  337,  59  P6c.  1;  Coleman  v.  Perry  et 
al.,  24  Mont.  237,  61  Pac.  129;  Blchter  v. 
Eagle  Life  Assn..  24  Mont.  346,  61  Pac.  878; 
Hurley  v.  O'Neill,  24  Mont.  293,  61  Pac.  658; 
Hahn  v.  James  et  al.,  26  Mont.  50,  60  Pac. 
463;  Frary  v.  Dwyer,  26  Mont.  415,  68  Pac. 
1133;  Hayes  v.  Union  Mercantile  Co.,  27 
Mont.  204.  70  Pac.  975. 

The  rule  of  these  cases  is  supported  by  the 
provision  of  the  Constitution  which  declares 
that  the  appellate  Jurisdiction  of  this  coiu-t 
Is  subject  to  such  limitations  and  regulations 
as  may  be  prescribed  by  law.  Const,  art.  8, 
§  3.  Construing  all  the  sections  of  the  stat- 
ute and  the  constitutional  provision  togeth- 
er, the  term  "InsutHcieut,"  as  applied  to  an 
undertaking  on  appeal,  must  therefore  be 
construed  as  meaning  such  a  one  as  has  some 
eftlciency,  but  not  enough  to  meet  the  neces- 
sary retiuirements.  As  used  in  other  sec- 
tions of  the  Code  of  Civil  Procedure  (sections 
1152,  1173),  the  terms  "insufficient,"  "insuffi- 
ciency," and  "Insufficiently"  are  used  In  a 
sense  broad  enough  to  include  "total  ab- 
sence" or  "entire  want  of,"  but  as  used  here 


it  bears  its  ordinary  meaning — "not  enough" 
(Webster's  International  Diet.;  Century 
Diet.);  that  is.  Importing  degree  in  quantity 
or  quality,  and  not  total  absence.  Adopting 
this  as  the  correct  definition  under  the  provi- 
sions of  section  1740.  supra,  when  the  under- 
taking Is  insufficient  a  new  one  may  be 
filed,  and  the  appeal,  or  appeals,  be  saved; 
out  when  the  one  filed  is  void,  the  court  has 
not  obtained  jurisdiction,  and  the  appeals 
must  fail. 

Prior  to  the  submission  of  the  motion  here- 
in, a  good  undertaking,  approved  by  the 
Chief  Justice,  was  filed  in  this  court,  but  this 
cannot  avail.  There  are  three  distinct  ap- 
peals. The  undertaking  filed  in  the  district 
court  refcr'S  to  one  appeal,  and  while,  under 
the  rule  of  the  Watkins  Case,  this  would  be 
sufficient  to  sustain  the  appeals  from  the 
judgment  and  the  order  denying  a  new  trial, 
yet  it  is  Impossible  to  tell  whether  the  un- 
dertaking refers  to  these  appeals  or  to  the 
appeal  from  the  order  overruling  and  deny- 
ing the  exceptions.  And,  further,  it  makes 
no  difference  whether  one  of  the  orders  he 
appealable  or  not.  The  undertaking  must 
contain  the  appropriate  references,  and,  if 
one  of  the  orders  in  any  case  should  be  not 
an  appealable  order,  nevertheless  the  ap- 
propriate reference  in  the  undertaking  would 
save  the  other  appeal  or  appeals. 

The  motion  must  be  sustained.  The  ap- 
peals are  accordingly  dismissed. 

Dismissed. 

MILBURN  and  HOLLOWAT,  JJ,  concur. 


(33  Hont.  10) 

GREAT  FALLS  WATER  POWER  &  TOWN 

SITE  CO.   v.   BOSTON   &   M.  CONSOL. 

COPPER  &  SILVER  MIN.  CO. 

(Supreme  Court  of  Montana.     July  11,  1905.) 

contkacts  —  constbuction  —  suppi.t  of 
Masufactubino  Power. 

A  contract  iMund  plaintiff  to  deliver  to 
defendant  power  as  follows:  "For  the  first 
five  years,  5,000  horse  powers  free  of  charge; 
for  the  secoud  five  year.s,  5,000  horse  powers 
at  the  annual  rate  of  $2.50  per  horse  power; 
and  thenceforth  5,000  horse  powers  at  the  an- 
nunl  rate  of  $5.00  per  horse  power,  or  so  much 
thereof  as  [defendant]  shall  consume.  It  is 
vinderstood  that  if  [defendant]  desires  further 
power,  and  the  same  is  not  being  used,  [plain- 
tiff] will  furnish  it  for  the  first  ten  years  at 
the  annual  rate  of  $2.50  per  horse  power,  and 
thereafter  at  the  annual  rate  of  $5.00  per 
horse  power."  Held,  that  the  "first  ten  years" 
used  in  the  stipulation  for  extra  power  ran 
concurrently  with  the  five-year  periods  for  which 
the  power  rate  was  fixed,  and  their  commence- 
ment was  not  postponed  until  defendant  should 
commence  using  extra  power,  but  at  the  expi- 
ration of  ten  years  from  the  date  when  power 
was  first  furnished  imder  the  contract  defend- 
ant was  bound  to  pay  the  $5  rate  for  all  pow- 
er used  by  it,  whether  in  excess  of  5,000  horse 
powers  or  not. 

Appeal  from  District  Court,  Cascade  Coun- 
ty; J.  B.  Leslie,  Judge. 

Action  by  the  Great  Falls  Water  Power 
&  Town  Site  Compit»^iyagau^st_the  l^pstou  & 
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Montana  Consolidated  Copper  &  Silver  Min- 
ing Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    AfiBrmed. 


Ransom  Cooper,  for  appellant 
Veazey,  for  respondent. 


I.  Parker 


MILBURN,  J.  This  is  an  appeal  from  the 
Jndgment  entered  on  the  pleadings  in  favor 
of  the  plaintiff.  On  the  12th  day  of  S(^tem- 
ber,  1888,  the  plaintiff  and  defendant  entered 
Into  a  contract,  evidenced  by  a  written  In- 
strument, the  whole  of  the  contract  being  set 
forth  In  the  complaint.  The  pleadings  are 
lengthy,  but  it  will  not  be  necessary  to  make 
more  than  a  short  statement  as  to  that  part 
"of  the  agreement  which  is  in  dispute.  The 
defendant  being  desirous  of  establishing  on 
the  Missouri  river,  near  Great  Falls,  upon 
lands  obtained  from  the  plaintiff,  a  large  es- 
tablishment for  the  smelting  and  treatment 
of  ores,  and  the  plaintiff,  being  desirous  that 
the  Smelting  company  should  locate  its  plant 
at  the  place'  suggested  for  mutual  benefit, 
agreed,  among  other  things,  as  set  out  in  sec- 
tion 8  of  the  contract,  as  follows: 

"The  Townsite  Company  agrees  that  it  will 
famish  the  Smelting  Company  water  suffi- 
cient for  Its  wheels  to  deliver  the  following 
amounts  of  power,  said  water  being  judi- 
ciously and  economically  used,  and  on  the 
following  terms:  beginning  at  the  time  when 
said  Smelting  Company  shall  give  notice  to 
the  Townsite  Company  that  it  is  ready  to  use 
power  and  for  power  as  delivered  from  its 
wheels,  to-wit:  For  the  first  five  (5)  years, 
five  thousand  (5,000)  horse  powers  free  of 
charge;  for  the  second  five  (5)  years,  five 
thousand  horse  powers  at  the  annual  rate  of 
two  dollars  and  fifty  cents  ($2.50)  per  horse 
power,  and  thenceforth  five  thousand  (5,000) 
horse  powers  at  the  annual  rate  of  five  dol- 
lars ($5.00)  per  horse  power,  or  so  much 
thereof  as  the  Smelting  Company  shall  con- 
sume. 

"It  Is  understood  that  if  the  Smelting  Com- 
pany desires  farther  power  and  the  same  is 
not  l>eing  used,  the  Townsite  Company  will 
furnish  it  for  the  first  ten  (10)  years  at  the 
annual  rate  of  two  dollars  and  fifty  cents 
($2..50)  per  horse  power,  and  thereafter  at  the 
annual  rate  of  five  dollars  ($5.00)  per  horse 
power. 

"If  the  total  amount  of  power  developed 
by  the  dam  as  now  proposed  to  be  construct- 
ed is  absorbed  by  works  and  industries,  then 
said  Townsite  CJompany  will  increase  the 
lieight  of  the  dam  if  practicable  and  deliver 
to  the  Smelting  Company  such  additional 
amounts  of  power  as  it  will  consume  at  the 
annual  rate  for  the  first  ten  (10)  years  of  two 
dollars  and  fifty  cents  ($2.50)  per  horse  power 
and  thereafter  at  the  annual  rate  of  five  dol- 
lars ($5.00)  per  horse  power." 

The  smelting  company,  on  the  21st  day 
of  February,  1892,  notified  the  plaintiff  that 
It  was  ready  to  use,  and  had  commenced  to 
use,  the  power  spoken  of  in  the  contract    On 


the  1st  day  of  October,  1896,  the  defendant 
commenced  the  use  of  power  in  excess  of  the 
5,000  horse  power.  The  defendant  contends 
that  from  and  after  February  21,  1902,  and 
until  the  1st  day  of  October,  190C,  it  should 
pay  for  all  power  for  which  it  is  required  to 
pay  under  the  terms  of  said  contract  at  the 
rate  of  $5  per  horse  power  per  annum  for  the 
first  5,000.  horse  power,  and  only  $2.50  per 
horse  power  per  alinum  for  all  in  excess  of 
the  5,000  horse  power,  and  after  the  1st  day 
of  Octoljer,  1906,  at  the  rate  of  $5  for  the 
extra  power;  whereas  the  plaintiff  contends 
that  the  defendant  should  pay  from  and  after 
February  21,  1902,  for  all  horse  power  for 
which  it  is  required  to  pay  under  the  terms 
of  the  contract  at  the  rate  of  $5  per  annum. 
It  was  on  the  Ist  of  October,  1890,  that  the 
defendant  commenced  to  use  the  power  in  ex- 
cess of  5,000  horse  power.  The  defendant 
holds  that  the  phrase  "for  the  first  ten 
years,"  used  in  that  part  of  the  contract  quot- 
ed herein,  relates  to  a  period  of  time  running 
from  the  day  when  the  "furtlier"  or  "addi- 
tional" power  was  first  furnished;  ybereas 
the  plaintiff  is  of  the  opinion  that  the  phrase 
"for  the  first  ten  years"  refers  to  the  two 
periods  of  five  years  each  mentioned  in  the 
first  paragraph  of  said  section  8.  The  court  ' 
below  took  the  latter  view  as  to  the  proper 
construction  of  the  contract,  and  entered 
Judgment  for  the  plaintiff.  It  appears  that 
the  defendant,  unde^  its  understanding  as  to 
the  agreement  with  plaintiff,  paid  at  the  rate 
of  $2.50,  and  not  $5,  per  horse  power,  for 
the  time  mentioned,  and  agreed  to  pay  the 
difference,  provided  It  was  determined  by  the 
courts  in  this  suit  that  it  should  so  pay. 

It  seems  to  us  that  there  is  no  difficulty  in 
understanding  this  contract.  The  plaintiff 
furnished  to  the  defendant,  for  the  purpose 
of  fostering  the  infant  industry,  the  use  of 
5,000  horse  power  for  five  years  from  the  2l8t 
day  of  February,  1892,  gratis;  for  the  second 
five  years  it  agreed  to  furnish  the  5,000  horse 
power  at  the  rate  of  $2.50  per  horse  power; 
and  thenceforth — that  is,  after  the  expiration 
of  the  two  terms  of  five  years  each,  to  wit, 
ten  years  (from  February  21, 1892)— the  5,000 
horse  power  at  $5  per  horse  power,  or  so 
much  thereof  as  the  smelting  company  might 
need.  Thus  much  It  was  compelled  to  fur- 
nish, and  could  not  sell  to  other  parties..  But 
It  was  understood,  as  stated  in  the  second 
paragraph,  that  if  the  company  for  the  first 
ten  years  should  need  more,  and  the  same 
were  not  being  used  by  other  parties,  then  It 
would  furnish  th.e  extra  power  any  time 
during  the  said  ten  years  at  the  rate  of  $2.50 
per  horse  power,  and  thereafter — that  is,  after 
the  expiration  of  the  ten  years— the  said 
extra  amount  would  be  furnished  at  the  rate 
of  $5  per  horse  power.  No  question  is  be- 
fore us  as  to  any  amount  having  been  fur- 
nished by  raising  the  height  of  the  dam,  as 
spoken  of  In  the  third  paragraph.  The  only 
power  that  the  company  positively  agreed  to 
furnish  was  5,000  horse  power  gratis  for  flvd^ 
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years,  and  at  $2.50  for  the  next  five  years, 
and  at  $5  thereafter.  If  It  bad  any  power 
-which  it  had  not  sold  to  other  people,  it 
would  furnlgh  the  same  to  the  company 
during  the  first  ten  years  at  $2.50  per  horse 
power,  and  thereafter  at  the  rate  of  $5  per 
horse  power.  Thus  we  hare  stated  it  twice, 
and  we  cannot  see  any  ot^er  construction 
that  can  possibly  be  put  upon  it 

Appellant  contends  that  the  smelting  com- 
pany was  to  have  the  extra  power  at  the 
favored  rate  of  $2.50  for  a  period  of  ten  years 
from  the  date  when  It  should  get  it  after 
demanding  the  aame;  that  is.  If  It  should  at 
any  time,  perhaps  twenty-five  years  after  the 
expiration  of  the  first  ten  years  of  the  opera- 
tion of  the  plant,  need  and  demand  any  num- 
ber of  horse  power,  say  1,000  or  20,000,  it 
should  be  at  once  furnished,  and  for  a  period 
of  ten  years,  at  $2.50  per  horse  power.  We 
think  the  understanding  of  this  court  and  of 
the  district  court  Is  more  reasonable.  The 
fostering  period  was.  In  our  opinion,  ten 
years  from  February  21,  1882. 

We  are  therefore  of  the  opinion  that  the 
court  below  was  right  in  finding  for  the 
plaintiff  in  its  contention  and  entering  Judg- 
ment accordingly.    Judgment  afiirmed. 

Affirmed. 

BRANTIiY,  C.  J.,  and  HOLLOWAT,  J., 
concur. 

(33  Hont  7) 

WESTERN  PLUMBING  CO.  v.  FRIED. 
(Supreme  Court  of  Montana.     July  11,  1905.) 

1.  Mechanics'  Liens— Verification. 

Under  Code  Civ.  Proc.  §  2131,  as  amended 
by  Sess.  Laws  1901,  p.  162,  providing  that 
every  person  wishing  to  avail  nimself  of  the 
benefits  of  the  chapter  relating  to  mechanics' 
liens  must  file  a  just  and  true  account  of  the 
afnount  due,  after  allowing  all  credits,  and  con- 
taining a  correct  description  of  the  property  to 
be  charged  with  such  lien,  "verified  by  affida- 
vit," a  statement  of  lien  on  behalf  of  a  cor- 
poration, verified  by  its  president  on  informa- 
tion and  belief,  was  insufficient. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mechanics'  Liens,  i  263.] 

2.  Same  —  Invalid  Lien— Pebsonai,  Judo- 

HENT. 

A  party  seeking  to  foreclose  a  mechanic's 
lien  may  have  a  personal  judgment  in  the  same 
action  against  the  person  liable  for  the  ma- 
terials'furnished  and  the  work  and  labor  done, 
though  he  falls  to  establish  his  lien. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mechanics'  Liens,  |§  62S-631.] 

Appeal  from  District  Court,  Silver  Bow 
County;   B.  W.  Harney,  Judge. 

Action  by  the  Western  Plumbing  Com- 
pnny  against  R.  M.  Fried.  From  a  Judgment 
In  favor  of  defendant,  plaintiff  appeals.  Re- 
versed. 

O.  M.  Hall,  for  appellant  L.  P.  Forestell, 
for  respondent 

HOLLOWAY,  J.  This  action  was  brought 
by  the  Western  Plumbing  Ckimpany,  a  cor- 


poration, to  enforce  a  mechanic's  Hen.  The 
allegations  of  the  complaint  were  denied  in 
the  answer,  and  upon  the  issues  thus  fram- 
ed the  cause  was  tried.  Upon  the  trial 
plaintiff  offered  in  evidence  the  lien  which 
was  verified  as  follows:  "John  Maus,  being 
first  duly  sworn,  on  oath  says  that  he  is  the 
president  of  the  Western  Plumbing  Com- 
pany, a  corporation,  and  as  such  makes  this 
affidavit;  that  be  has  read  the  foregoing 
claim  of  lien,  knows  the  contents  thereof, 
and  that  the  matters  and  things  therein  stat- 
ed are  true,  to  the  best  of  his  knowledge,  in- 
formation, and  belief."  This  was  objected 
to  oa  the  ground  that  the  lien,  not  being  veri- 
fied in  the  maimer  required  by  law,  was  in- 
valid and  of  no  effect  This  objection  was 
sustained,  and  thereupon  counsel  for  the  de- 
fendant moved  the  court  to  dismiss  the  plain- 
tiff's action,  for  the  reason  that  it  being  an 
action  to  foreclose  a  lien,  and  there  being  no 
proper  Hen  In  the  case,  no  personal  Judgment 
could  be  entered  against  the  defendant.  This 
motion  was  likewise  sustained,  the  action 
dismissed,  and  a  Judgment  of  dismissal  en- 
tered. From  this  Judgment  this  appeal  is 
prosecuted. 

The  only  errors  assigned  are,  first,  the 
order  of  the  court  sustaining  the  objection 
to  the  introduction  of  the  lien,  and,  second, 
the  order  of  the  court  sustaining  defendant's 
motion  to  dismiss  plaintiff's  action.  Each  of 
these  questions  has  been  determined  by  this 
court. 

1.  Section  2131  of  the  Code  of  Qvil  Pro- 
cedure, as  amended  by  an  act  of  the  Sevent|i 
Legislative  Assembly  approved  March  7, 
1901  (Sess.  Laws  1901,  p.  162),  provides, 
among  other  things:  "Every  person  wishing 
to  avail  himself  of  the  benefits  of  this  chap- 
ter, must  file  with  the  county  clerk  of  the 
county  in  which  the  property  or  premises 
mentioned  in  the  preceding  section  Is  situat- 
ed, and  within  ninety  days  after  the  material 
or  machinery  aforesaid  has'  I>een  furnished, 
or  the  work  or  labor  performed,  a  Just  and 
true  account  of  the  amount  due,  after  allow- 
ing all  credits,  and  containing  a  correct  de- 
scription of  the  property  to  be  charged  with 
such  lien,  verified  by  affidavit  •  •  •"  In 
Benepe-Owenhouse  Co.  v.  Scheldegger,  32 
Mont  — ,  80  Pac.  1024,  this  court  held  that 
a  complaint  verified  in  substantially  the  same 
manner  as  this  lien  is  not  an  affidavit  The 
reason  for  the  rule  announced  In  that  case  is 
equally  applicable  in  this.  Bolsot  on  Me- 
chanics' Liens,  §  452.  The  statute  provides 
that  the  lien  is  made  up  of,  first  the  account; 
second,  the  description  of  the  property;  and, 
third,  the  affidavit  The  account  is  required 
to  be  a  Just  and  true  one,  showing  the 
amount  due  the  claimant  after  allowing  all 
credits,  and  there  must  be  a  correct  descrip- 
tion of  the  property  to  be  charged  with  the 
lien.  This  account  and  description  is  re- 
quired to  be  verified  by  affidavit  and  the  af- 
fidavit is  made  an  essential  part  of  the  lien 
— as  much  so  as  the  account  or  the  descrip- 
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Oon  of  the  property.  Thererore,  If  there 
was  no  affidavit  attached  to  the  account  and 
description,  there  was  In  fact  no  lien,  and 
the  court  properly  excluded  the  pretended 
one  offered  in  evidence. 

2.  May  a  party  peeking  to  foreclose  a  me- 
chanic's lien,  although  he  falls  to  establish 
his  lien,  nevertheless  have  a'  personal  Judg- 
ment In  the  same  tictlon  against  the  person 
liable  for  the  materials  furnished  or  work  or 
labor  done?  This  question  was  answered  in 
the  affirmative  in  Goodrich  Lumber  Go.  t. 
Davie,  13  Mont  76,  82  Pac.  282,  and  in  A)d- 
rltt  V.  Panton,  17  Mont  187,  42  Pac.  767,  and 
those  decisions  are  conclusive  of  the  ques- 
tion here.  In  this  respect  the  court  erred, 
and  for  this  error  the  judgment  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  MIIiBURN,  J.  con- 
car. 

(33  Uont  21) 

SPELLMAN  V.   RHODE. 
(Supreme  Court  of  Montana.     July  11,  1905.) 

1.  Appbal  —  Pleadings  —  Sufiticikncy— 

TUEOET  OF  TBIAL. 

Where  the  case  is  tried  on  the  theory  that 
the  complaint  states  a  cause  of  action  for.  a 
forcible  entry  under  Code  Civ.  Proc.  §  2080, 
its  sufficiency  will  t>e  determined  on  this  the- 
ory on  appeal,  although  it  contains  some  allega- 
tions more  appropriate  to  an  action  of  eject- 
ment 

2.  Forcible    Entbt  —   Complaint— Suffi- 
ciency. 

A  complaint  alleging  that  plaintiff  was  in 
possession  of  certain  described  lands,  engaged 
in  cultivating  them  as  a  homestead  settlement, 
and  that  defendant  forcibly  and  without  right 
entered  and  ejected  plaintiff,  states  a  cause  of 
action  for  a  forcible  entry  under  Code  Civ. 
Proc.  f  2080,  subd.  1,  declaring  that  every  per- 
son who  enters  on  real  property  by  any  kind  of 
violence  or  circumstance  of  terror,  is  guilty 
of  a  forcible  entry. 

[Ed.  Note. — For  cases  in  point,  see'  vol.  23, 
Cent  Dig.  Forcible  Entry  and  Detainer,  {f  5- 
11,  108.] 

3.  Same— Xatube  of  Action— Issues. 

In  actions  under  Code  Civ.  Proc.  8  2080, 
defining  forcible  entry,  the  questions  of  title 
and  right  of  possession  cannot  be  investigated. 
[Ed.  Note. — For  cases  in  point  see  vol.  23, 
Cent.  Dig.  Forcible  Entry  and  Detainer,  {$  4, 
31,  61.] 

4.  Same— Evidence. 

In  an  action  under  Code  Civ.  Proc.  S 
2080,  subd.  2,  for  a  forcible  entry,  evidence  held 
iniumcient  to  show  that  the  entry  was  by  vio- 
lence. 

5.  Same— Vabiance. 

Where  in  an  action  under  Code  Civ.  Proc. 
§  2080,  snbd.  1,  for  a  forcible  entry,  the  evi- 
dence showed  a  peaceable  entry,  and  a  subse- 
quent forcible  turning  out  of  plaintiff,  which 
conduct  js  made  a  forcible  entry  by  subdivision 
2,  the  variance  was  such  as  to  constitute  a 
failure  of  proof,  within  section  772,  providing 
that  when  the  allegation  of  the  claim  is  im- 
proved in  its  general  scope,  it  shall  be  re- 
garded as  a  failure  of  proof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Forcible  Entry  and  Detainer,  {  131.] 


6.  Same  —  Evidence  of  Tnx*  —  Relevancy. 

In  an  action  for  forcible  entry,  evidence 
that  before  the  entry  plaintiff  pointed  out  to 
witness  the  land  in  dispute,  as  part  of  a  tract 
be  intended  to  take  as  a  homestead,  related  to 
title,  and  was  irrelevant 

[EM.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Forcible  Entry  and  Detainer,  U  31, 
137.1 

7.  Same— Sblf-Sebvino  Declabations. 

The  evidence  was  otherwise  incompetent 
because  a  self-serving  declaration. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  {  1078.] 

8.  Same  —  Defenses  —  Subsequent  Aban- 
do:«ment. 

In  an  action  for  a  forcible  entry,  abandon- 
ment of  the  land  by  plaintiff  after  defendant's 
entry  is  no  defense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Forcible  Entry  and  Detainer,  §g  62, 
63.] 

9.  Same— Verdict. 

Where,  in  an  action  for  a  forcible  entry 
on  certain  described  land,  the  evidence  showed 
that  only  part  of  the  land  was  in  dispute,  a 
verdict  to  the  effect  that  the  jury  found  for 
plaintiff,  and  that  he  was  entitled  to  posses- 
sion of  the  land  shown  by  the  evidence  to  be 
in  dispute,  would,  if  the  Irrelevant  finding  as 
to  right  possession  were  stricken  out,  allow  a 
judgment  for  restitution  of  land  not  in  con- 
troversy, and  was  erroneous. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  23, 
Cent  Dig.  Forcible  Entry  and  Detainer,  §§  131, 
159.]  I 

]^0.  Same— Acts  of  Plaintiff  after  Entry. 

In  an  action  for  forcible  entry,  acts  of 
plaintiff  subsequent  to  the  entry  are  no  defense. 
11.  Same— Counterclaim. 

Under  Code  Civ.  Proc  §§  690-692,  pro- 
viding for  counterclaims,  a  counterclaim  is  not 
allowable  in  an  action  for  a  forcible  entry. 

Appeal  from  District  Court,  Dawson  Coun- 
ty;  C.  H.  Loud,  Judge. 

Action  by  Thomas  Spellman  against 
George  L.  Rhode.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Sydney  Sanuer,  for  appellant.  Geo.  W. 
Farr  and  H.  J.  Haskell,  for  respondent 


BRANTLY,  C.  J.  Action  to  obtain  a  Judg- 
ment for  the  restitution  of  the  possession  of 
the  south  half  of  the  southwest  quarter  and 
the  northeast  quarter  of  the  southwest  quar- 
ter of  section  30,  township  24  north,  of  range 
60  east,  situate  in  Dawson  county,  and  for 
damages  for  a  forcible  entry  thereon  by  the 
defendant.  The  plaintiff  had  verdict  'and 
judgment.  The  defendant  has  appealed  from 
tne  judgment  and  an  order  denying  a  new 
trial. 

Contention  is  made  that  th'e  complaint 
does  not  state  a  cause  of  action.  It  certainly 
Is  not  a  model,  for  it  contains  many  allega- 
tions which  are  inconsistent  with  the  pur- 
pose sought.  Some  of  them  seem  to  have 
been  inserted  by  the  pleader  on  the  theory 
that  the  action  is  one  In  ejectment,  in  that 
they  tend  to  show  inchoate  title  and  right  ot 
possession  under  the  homestead  laws  of  the 
United  Slmes.  The  trial  court  adopted  the 
theory,  however,  that  i^i^iftfBJ"^®*?^^^^ 
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for  a  forcible  entry  tinder  the  statute  (Code 
Civ.  Proc.  i  2080).  Since  this  was  done 
without  objection  by  the  parties,  atid  the 
cause  was  beard  and  proceeded  to  Judgment 
on  this  theory,  the  appellant  has  no  ground 
to  complain  that  the  course  adopted  by  the 
court  was  not  correct,  provided  the  pleading 
is  sufficient  from  the  point  of  view  adopted. 
Indeed,  appellant  does  not  complain  that  the 
district  court  adopted  a  wrong  theory  of  the 
case,  but  insists  that  even  upon  Its  own 
theory  the  averments  are  not  sufficient.  This 
contention,  we  thiulc.  Is  without  merit 

Rejecting  as  surplusage  the  averments  re- 
ferred to  as  inconsistent,  the  pleading  al- 
leges. In  substance,  that  the  plaintiff  was  in 
the  spring  of  1901  In  actual  possession  of  cer- 
tain described  lands,  engaged  in  cultivating 
them  as  a  homestead  Settlement  and  that 
at  that  time  the  defendant  forcibly  and  with- 
out right  entered  thereon,  and  by  force  and 
arms   ejected   plaintiff   therefrom.      Section 

2080,  supra,  declares:  "Every  person  is  guilty 
of  a  forcible  entry  who  either:  (1)  By  break- 
ing open  doors,  windows,  or  other  parts  of  a 
house,  or  by  any  Idnd  of  violence  or  circum- 
stance of  terror  enters  upon  or  into  any  real 
property  or  mining  claim;  or  (2)  who,  after 
entering  peaceably  upon  real  property  or 
mining  claim,  turns  out  by  force,  threats  or 
menacing  conduct,  the  party  In  possession." 
The  allegations  of  the  complaint  sufficiently 
set  forth  the  elements  of  the  cause  of  action 
provided  for  In  the  first  subdivision  of  the 
section.  The  purpose  of  the  provisions  of  the 
Code  contained  in  the  chapter  in  which  this 
section  Is  found  (chapter  4,  pt  3,  tit  3,  Code 
Civ.  Proc.)  Is  to  fxu:nlsh  a  summary  remedy 
to  obtain  possession  of  real  property,  and  to 
prevent  even  rightful  owners  from  taking  the 
law  Into  their  own  hands  and  proceeding  to 
recover  possession  by  violence.  Sheehy  v. 
Flaherty,  8  Mont.  3C5,  20  Pac.  687.  Section 
2080  provides  this  summary  remedy  for  the 
forcible  entries  therein  defined,  while  sec- 
tion 2081  does  the  like  for  unlawful  detain- 
ers, where  (1)  one  person  by  force,  menaces, 
or  threats  of  violence  keeps  possession,  how- 
ever It  may  have  been  obtained;  or  (2)  where 
one.  In  the  night  or  during  the  absence  of  the 
occupant,  unlawfully  enters  and  for  five  days 
after  demand  refuses  to  surrender  possession 
to  the  former  occupant.  From  even  a  casual 
examination  of  these  sections  it  Is  apparent 
that  section  2080  does  not  contemplate  an  In- 
vestigation of  the  title  or  right  of  possession. 
Sheehy  v.  Flaherty,  supra,  and  cases  cited. 
Indeed,  the  Issue  of  title  or  right  of  posses- 
sion may  not  be  made  in  an  action  imder 
either  section  2080  or  2081,  unless  it  be  that 
section  2092  of  the  Code  of  Civil  Procedure, 
which  declares  what  the  parties  may  show, 
permits  the  Issue  of  right  of  possession  under 
some  circumstances  in  actions  under  section 

2081.  Section  2092  was  amended,  when 
brought  forward  Into  the  Code  from  the  Com- 
piled Statutes  of  1887  (Comp.  St  1887,  div.  1, 


8  723),  by  the  substitution  of  the  words  "forci- 
ble detainer"  for  the  words  "unlawful  holding 
over";  but  how  far,  if  at  all,  the  general  rule 
stated  In  Sheehy  v.  Flaherty,  supra,  was 
changed  by  the  amendment  need  not  be  dis- 
cussed, as  the  question  ,doe8  not  arise  in 
this  case.  It  Is  sufficient  to  say  that  such 
an  Issue  cannot  arise  or  be  tried  in  the  case 
at  bar  under  the  theory  adopted  -by  the  court 
But  while  the  pleading  is  sufficient  in  our 
opinion  the  evidence  does  not  support  the 
verdict.  The  cause  of  action  alleged  is  one 
arising  under  subdivision  1  of  section  2080, 
while  the  evidence  tends  to  show,  if  Jt  sup- 
ports any  cause  of  action  at  all,  one  arising 
under  the  second  subdivision.  The  lands  in 
controversy  were,  at  the  time  the  alleged 
forcible  entry  was  committed,  unsurveyed 
public  lands.  They  were  Inclosed  by  the 
plaintiff,  with  several  hundred  acres  of  other 
public  land,  by  a  common  fence.  The  dwell- 
ing and  outhouses  of  the  plaintlfT  are  on  the 
southeast  quarter  of  the  southeast  quarter 
of  section  25,  township  24  north,  of  range  59 
east  He  claimed  as  bis  homestead  this  land, 
together  with  the  east  half  of  the  southwest 
quarter  and  the  southwest  quarter  of  the 
southwest  quarter  of  section  30,  township 
24  north,  of  range  60  east.  During  the  plain- 
tiff's absence  from  home,  on  May  22,  1901, 
the  defendant  entered  the  main  Inclosure, 
and,  while  Intending  to  fence  and  occupy  th6 
east  half  of  the  southwest  quarter  of  section 
30  with  other  lands  to  the  east  but  not  know- 
ing where  the  lines  were,  fenced  about  one- 
half  of  this  portloii  of  the  section  by  a  line 
of  fence  running  north  and  south,  and  Join- 
ing the  fence  upon  other  lands  to  the  east. 
He  claimed  it  as  a  part  of  his  homestead. 
Theretofore  and  since  1899  the  plaintiff  had 
been  cutting  hay  from  this  land,  and  stack- 
ing and  feeding  It  to  bis  cattle.  He  had 
improved  It  somewhat  by  leveling  the  surface 
and  sowing  grass  seed.  He  protected  the 
hay  by  wire  fences  around  the  stacks.  De- 
fendant's fences  included  these  inclosures 
and  what  hay  was  there  at  the  time  he  en- 
tered. During  that  season  the  plaintiff  cut 
hay  as  before  outside  of  defendant's  fence, 
while  defendant  cut  what  grew  within  his 
Inclosure,  and  used  the  land  for  pasturage. 
It  does  not  appear  distinctly  whether  the 
entry  was  made  by  the  defendant  by  break- 
ing down  the  fence  of  plaintiff,  or  whether 
It  was  through  a  gate.  No  force  or  violence 
was  used  by  defendant  until  some  months 
after  the  entry.  On  two  occasions  the  plain- 
tiff undertook  to  fence  the  land  In  dispute. 
On  both  occasions  the  defendant  put  him  and 
his  hired  men  off  the  land  by  force  and 
threats.  Subsequently,  when  the  lines  had 
been  fixed  by  survey,  the  defendant  moved 
his  fence  to  the  west  so  as  to  exclude  the 
plaintiff  entirely  from  all  portions  of  the 
disputed  ground,,  and,  up  to  the  time  the  ac- 
tion was  brought,  maintained  exclusive  pos- 
session.  Now,  assuming  that  the  various  acts 
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of  plaintiff  in  seeding  the  ground  and  cutting 
and  stacking  the  hay  and  inclosing  It  in  cor- 
rals, and  thereafter  feeding  it  to  his  cattle 
at  the  corrals,  were  sufficient  to  show  actual 
possession,  the  facts  detailed  do  not  tend  to 
support  the  allegations  of  the  complaint,  but 
rather  present  a  case  falling  under  the  sec- 
ond subdivision  of  section  2080,  and  there  is 
such  a  variance  between  t])e  allegations  and 
the  proof  as  that  it  must  be  sajd  that  there 
Is  a  total  failure  of  proof.  Code  Civ.  Proc.  { 
772.  The  defendant  Is  entitled  to  know  with 
reasonable  certainty  what  defense  he  is  re- 
quired to  make.  It  seems  manifest  that, 
when  cliarged  with  a  forcible  entry  by  means 
of  violence  and  circumstances  of  terror,  he 
cannot  be  convicted  upon  evidence  which 
tends  only  to  show  that  he  entered  peace- 
ably, and  thereafter,  by  force,  threats  or 
menacing  conduct,  turned  the  plaintiff  out. 
The  contention  that  the  evidence  is  insuffi- 
cient to  sustain  the  verdict  must  therefore  be 
sustained. 

Complaint  is  made  that  the  court  erred  in 
permitting  the  witness  Meadors  to  testify 
over  defendant's  objections  as  to  declarations 
made  by  the  plaintiff  in  1901  as  to  what  lands 
he  claimed  or  intended  to  claim  as  his  home- 
stead. The  witness  was  permitted  to  state 
that  at  that  time,  being  engaged  in  trying  to 
fix  the  lines  prior  to  the  official  survey,  the 
plaintiff  stated  that  be  claimed  160  acres,  and 
pointed  out  to  htm  where  he  desired  to  take 
it.  The  witness  further  stated,  over  objec- 
tion, that  the  lands  pointed  out  were  those  in 
dispute.  If  this  evidence  tended  to  establish 
any  fact  at  all,  it  tended  to  show  a  claim  of 
homeetead  right  (that  is,  inchoate  title  to 
the  disputed  land),  and  not  actual  possession 
— a  fact  wholly  immaterial,  for  title  coul^ 
not  become  a  material  Issue.  Besides,  they 
were  self-serving  declarations  of  intention, 
which  would  not  have  been  competent  even 
upon  the  issue  of  title.  The  admission  of 
this  evidence  was  error. 

Complaint  is  also  made  that  the  court 
erred  in  certain  instructions  submitted  to  the 
Jury,  and  in  refusing  to  submit  certain  others 
requested  by  the  defendant.  What  has  al- 
ready been  said  as  to  the  nature  of  the  action 
and  the  issues  properly  Involved  renders  it 
unnecessary  to  discuss  the  Instructions.  On 
another  trial  the  court  will  doubtless  find  no 
difficulty  in  stating  the  law  applicable  to  the 
case.  Most  of  the  criticisms  made  of  the  in- 
structions submitted  are  verbal  and  without 
merit. 

Some  evidence  was  Introduced  by  the  de- 
fendant from  which  it  was  sought  to  have 
the  Jury  draw  the  Inference  that  the  plaintiff 
had  abandoned  his  claim  to  the  land  since 
the  controversy  arose.  The  court  submitted 
certain  instructions  in  this  connection.  Aban- 
donment of  the  homestead  claim  could  be  a 
pertinent  inquiry  upon  an  issue  of  title  only. 
As  this  was  not  an  issue  In  the  case,  it  was 
not  a  matter  upon  which  the  Jury  required 


instruction.  Abandonment  subsequent  to  the 
wrong  could  not  be  Justification  of  it 

It  is  said  that  the  verdict  is  not  responsive 
to  the  issues.  It  is  as  follows:  "We,  the 
Jury,  find  for  the  plaintiff,  and  that  he  is 
entitled  to  the  possession  of  the  east  one-half 
of  the  southwest  %  of  gee.  30,  Tp.  24  N.,  R. 
60,  and  that  he  recover  damages  against  the 
defendant  in  the  sum  of  $285."  Rejecting  as 
surplusage  the  clause,  "and  that  be  Is  en- 
titled to  the  possession,"  etc.,  it  would  be 
entirely  responsive  to  the  issues  presented  by 
the  pleadings.  The  difficulty  with  it  how- 
ever, is  that  the  evidence  shows  that  the  only 
dispute  Is  as  to  the  land  it  describes,  while, 
as  a  njatter  of  fact,  the  complaint  charges  a 
forcible  entry  also  upon  the  southwest  quar- 
ter of  the  southwest  quarter  of  section  30. 
As  it  stands,  it  eml>odies  a  finding  upon  an 
Issufr^  that  was  not  in  the  case,  and,  if  this 
be  omitted,  it  would  authorize  a  Judgment 
for  restitution  of  land  not  in  dispute.  It 
should,  In  form  and  snbstance,  have  found 
that  the  defandant  was  guilty  of  a  forcible 
entry  upon  the  portion  of  the  land  described, 
and  fixed  the  amount  of  damages.  On  an- 
other trial  this  error  may  be  avoided  by  sub- 
mitting a  proper  form,  enabling  the  Jury  to 
respond  in  their  finding  to  the  Issue  actually 
tried. 

Prior  to  the  trial  the.  court,  on  motion  of 
plaintiff,  struck  out  a  portion  of  defendant's 
answer  in  which  he  alleged  certain  acts  of 
plaintiff  occurring  subsequent  to  the  alleged 
forcible  entry  as  an  estoppel.  At  the  same 
time  the  court  also  struck  out  of  the  answer, 
on  motion,  most  of  a  number  of  Items  set  up 
In  a  separate  count  as  a  counterclaim  for 
damages.  This  action  of  the  court  is  as- 
signed as  error.  We  think  the  court  was 
correct  in  both  instances.  The  defendant 
could  not  be  beard  to  say  that  any  act  of  the 
plaintiff  subsequent  to  the  forcible  entry 
Induced  him  to  make  forcible  entry.  Nor 
could  he  set  up  claims  for  damages  due  him, 
in  order  to  defeat  plaintiff.  The  nature  of 
the  action  is  such  that  a  counterclaim  for 
money  cannot  be  availed  of  to  defeat  It  The 
remarks  made  by  this  court  in  the  case  9f 
Ayotte  V.  Nadeau  (recently  decided)  33  Mont 
— ,  81  Pac.  145,  are  pertinent  here.  If  the 
plaintiff  should  succeed  In  this  action,  and  re- 
cover a  Judgment  authorizing  a  restitution  to 
him  of  the  property,  and  the  defendant 
should  succeed  upon  his  counterclaim,  there 
would  be  two  Independent  Judgments,  neither 
of  which  could  in  any  way  Interfere  with  or 
affect  the  execution  of  the  other.  Such  a 
condition  is  not  contemplated  by  the  sections 
of  the  Code  of  Civil  Procedure  (sections  690, 
601,  692)  providing  for  counterclaims. 

For  the  reasons  stated,  the  judgment  and 
order  are  reversed,  and  the  cause  is  remand- 
ed for  a  new  trial. 

Reversed  and  remanded. 

MILBURN  and  HOLLOWAT,  JJ.,  concur. 
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FLOWEHREE  CATTLE  CO.  ▼.  LEWIS  AND 
CLARKE  COUNTT  et  al. 

(Supreme  Court  of  Montana.     July  14,  1905.) 

1.  Taxation  —  Peksgnal  Pbopebtt  —  Situs 
— LivB  Stock. 

Pol.  Code,  S  3711,  provides  for  the  assess- 
ment  of  the  property  of  a  corporation  in  the 
county  where  the  property  is  situated ;  and  sec- 
tion 3720  declares  that  live  stock  belonging  to 
a  permanent  resident  of  the  state  must  not  be 
assessed  while  such  stock  is  in  transit,  nor  until 
it  arrives  in  the  county  where  the  person  own- 
ing the  same  resides,  and  must  be  listed  and 
assessed  in  such  county,  and,  if  the  stock  runs 
at  large  in  another  county  than  the  one  in  wliich 
the  owner  resides,  it  must  t>e  assessed  in  such 
other  county.  Held,  that  where  a  corporation 
owning  cattle  which  grazed  in  T.  county,'  where 
the  corporation's  foreman  and  business  mana- 
ger resided,  drove  a  large  number  of  the  cattle 
into  another  county,  to  be  winter-fed,  with  the 
intention  of  returning  the  stock  to  T.  county 
in  the  following  spring,  the  cattle  were  not  sub- 
ject to  assessment  in  the  county  to  which  they 
were  driven. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  §§  435,  448,  449.] 

2.  Same  —  Statdtes— Amendment— Repeal. 

Under  Pol.  Code,  §  5163,  providing  that,  if 
the  provisions  of  any  chapter  conflict  with  or 
contravene  the  provisions  of  any  other  chapter 
of  the  same  title,  the  provisions  of  each  chapter 
must  prevail  as  to  all  -matters  and  questions 
arising  out  of  the  subject-matter  of  such  chap- 
ter, Pol.  Code,  i  3943,  as  amended  by  Laws 
1903,  p.  225,  and  part  of  chapter  9,  tit  10,  pro- 
viding that  personal  property  in  the  state  sub- 
ject to  taxation  on  the  first  Monday  of  March 
of  any  year,  shall  be  taxable  wherever  and 
whenever  found  in  any  county,  whether  the 
same  be  owned,  claimed,  or  possessed  by  the 
person  owning,  claiming,  or  possessing  on  the 
1st  of  March  or  not,  etc.,  did  not  repeal  sec- 
tion 3720,  part  of  title  10,  c.  3,  with  reference 
to  the  assecisment  of  live  stock. 

Appeal  from  District  Court,  Lewis  and 
Clarke  County;  Henry  C.  Smith,  Judge. 

Action  by  the  Flowerree  Cattle  Company, 
a  corjioraOon,  against  the  county  of  Lewis 
and  Clarke  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

James  Donovan,  Albert  J.  Oalen,  and  F. 
W.  Mettler,  for  appellants.  William  Wal- 
lace, Jr.,  and  Chas.  Donnelly,  for  respond- 
ent 


HOLLOWAI,  J.  The  Flowerree  Cattle 
Company  Is  a  domestic  corporation  engaged 
In  the  lire  stock  business  in  Teton  CQunty, 
•where  It  maintains  its  headquarters,  where 
its  real  estate  Is  situate,  and  where  Its  busi- 
ness manager  and  foreman  reside.  It  keeps 
large  numbers  of  range  cattle,  which  graze 
In  Teton  county  and  also  In  Choteau  county. 
In  the  fall  of  1903  this  company  brought  into 
Lewis  and  Clarke  county,  as  was  Its  custom, 
alwut  2,700  head  of  weak  stock,  consisting  of 
cows,  calves,  and  bulls,  and  77  head  of  sad- 
dle horses,  to  be  winter-fed  upon  a  ranch 
under  contract  with  the  ranch  owner,  but 
with  the  Intention  on  the  part  of  the  corpo- 
ration of  returning  such  stock  to  Its  proper 
range  in  Teton  county  as  soon  as  the  follow- 
ing spring  opened,  and  the  necessity  for  feed- 


ing no  longer  existed.  Approximately  250 
bead  of  cattle  died  prior  to  March  1, 1904.  On 
that  date  the  assessor  of  Lewis  and  Clarke 
county  assessed  the  company  2,690  head  of 
cattle  and  77  head  of  horses  for  the  lump 
sum  of  |3S,770.  The  assessor,  in  making  bis 
assessment,  did  not  place  separate  valna- 
tions  on  the  different  kinds  of  property. 
None  of  the  stock  was  running  at  large -in 
Lewis  and  Clarke  county.  The  assessment 
was  made  against  the  will  of  the  company, 
which  contended  that  it  did  not  have  'any 
property  subject  to  taxation  in  Lewis  and 
Clarke  county.  All  of  this  property  was  subse- 
quently returned  to  and  listed  for  assess- 
ment and  assessed  In  Teton  county  for  the 
year  19M.  However,  upon  the  demand  of 
the  treasurer  of  Lewis  and  Clarke  county, 
and  to  prevent  seizure  and  sale  of  Its  prop- 
erty, the  company  paid  the  taxes  upon  the 
property  upon  the  assessment  made  by  the 
assessor  of  Lewis  and  Clarke  county,  under 
protest,  however,  and  brought  this  action  to 
recover  back  the  amount  so  paid,  with  Inter- 
est The  complaint  sets  forth  these  facts 
much  more  In  detail,  and  further  alleges 
that  the  company  appeared  before  the  board 
of  equalization  and  sought  relief,  which  was 
denied.  To  this  complaint  the  defendants  in- 
terposed a  general  demurrer,  which  was 
OTerruled;  and,  upon  ihelr  refusing  to  plead 
further,  judgment  was  entered  in  favor  of 
the  plaintiff  according  to  the  prayer  of  its 
complaint,  and  from  this  judgment  these  de- 
fendants appealed. 

The  only  question  presented  for  consideru- 
tlon  is,  was  the  property  in  question  subject 
to  taxation  In  Lewis  and  Clarke  county  for 
the  year  1904,  under  the  facts  as  disclosed 
by  this  complaint? 

Sections  3007,  3700,  PoL  Code,  provide  gen- 
erally for  the  assessment  of  property.  Sec- 
tion- 3711  provides  for  the  assessment  of  the 
property  of  a  corporation,  and  provides  that 
it  shall  be  assessed  In  the  county  where  such 
property  is  situate.  These  provisions  are 
general  in  their  character,  and  apply  equally 
to  all  kinds  of  property.  The  Legislature- 
then  made  specific  provisions  for  the  assess- 
ment of  particular  property  under  certain 
conditions.  For  Instance,  section  3714  pro- 
vides that  the  personal  property  belonglnjc 
to  the  business  of  a  merchant  or  manufac- 
turer must  be  listed  in  the  county,  town,  or 
district  where  the  business  Is  carried  on. 
Section  3715  provides  that  the  personal  prop- 
erty of  an  express,  transportation,-  or  stage 
company,  steamboats,  vessels,  or  other  water 
craft,  must  be  listed  and  assessed  in  the 
county,  town,  or  district  where  such  property 
is  usually  kept.  Section  3716  provides  that 
the  personal  property  and  franchises  of  gas 
and  water  companies  must  be  assessed  in  the 
county  where  the  principal  works  are  locat- 
ed. And  finally  section  3720  provides  that 
live  stock  belonging  to  a  permanent  resident 
of  this  state  must  not  be  listed  or  assessed 
while  such  stock  is  in  transit,  nor  until  it  ar- 
rives in  the  county  w^^[|frjt]^^'^r8on^pwuin^ 


Mont)         FLOWERREB  CATTLE  CO.  v.  LEWIS  AND  CLARKE  COUNTT. 


399 


the  same  resides,  and  must  be  listed  and  as- 
sessed In  sneh  county.  If  the  stock  runs  at 
large  In  another  county  than  the  one  in 
which  the  owner  resides.  It  must  be  assessed 
in  such  other  county.  While  in  some  in- 
stances the  meaning  of  the  lawmakers  may 
be  somewhat  obscure,  we  are  of  the  opinion 
that  what  was  Intended  was  this:  That  ail 
property  shall  be  assessed  in  the  county 
which  is  its  home.  If  the  property  be  real 
estate,  its  actual  sltiis  determines  the  ques- 
tion of  its  home.  If  personal  property  be- 
longing to  a  merchant,  the  county  where 
the  merchant's  business  is  conducted  de- 
termines the  home  of  such  property;  and 
likewise,  if  the  property  be  range  stock.  Its 
home  is  Its  accustomed  range — in  this  case, 
Teton  county.  Any  other  construction  would 
lead  to  the  greatest  possible  confusion  and 
oipea  the  door  to  tax  dodging,  for  it  was  never 
Intended  that  the  county  within  which  the 
particular  personal  property  may  chance  to 
be  casually  or  in  a  transitory  sense  on  the 
first  Monday  of  March  shall  be  the  county 
entitled  to  assess  and  collect  the  taxes  upon 
it  If  so,  a  resident  of  Jefferson  county  who 
happened  to  drive  into  Helena  on  the  first 
Monday  of  March  would  l>e  subject  to  have 
bis  team  assessed  In  Lewis  and  Clarke  coun- 
ty, even  though  he  returned  to  his  home  the 
same  day,  and  was  not  within  T>ewls  and 
Clarke  county  again  during  the  entire  year. 
Likewise,  if  tb&t  theory  should  be  adopted, 
unscrupulous  taxpayers  of  a  county  heavily 
in  debt  and  having  a  high  tax  levy  might 
simply  transfer  their  movable  property 
across  the  county  line  into  a  county  having 
a  lower  levy,  and  have  it  assessed  there,  af- 
fecting a  saving  for  themselves,  but  at  the 
same  time  depriving  their  home  county  of 
needed  revenue;  and  It  is  no  stretch  of  Im- 
agination to  see  that  the  county  having  the 
lowest  levy  would  possibly  soon  become  the 
county  having  the  largest  assessment,  while 
other  localities,  l)epause  of  large  debts  and 
necessarily  large  levies,  would  soon  become 
bankrupt.  An  imaginary  case  was  presented 
upon  oral  argument  of  what  would  amount 
to  an  escape  from  taxation,  if,  for  Instance, 
the  property  Involved  in  this  case  should  in 
fact  not  have  been  returned  to  its  home  in 
Teton  county.  But  there  is  no  possibility  of 
this,  if  the  several  county  assessors  perform 
their  duties,  as  doubtless  they  do,  for  under 
section  3701,  It  was  the  duty  of  the  assessor 
of  Lewis  and  Clarke  county  to  require  from 
the  agent  of  this  company  a  verified  list  of 
the  company's  property, in  Lewis  and  Clarke 
county  on  the  first  Monday  of  March,  1904, 
which  list  among  other  things,  must  have 
shown  the  particular  property  belonging 
to  the  company,  and  the  county  In  which  it 
was  situated  or  in  which  It  was  liable  to 
taxation;  and,  upon  receipt  of  such  state- 
ment showing  that  this  particular  property 
was  to  be  returned  to  and  was  taxable  In 
Teton  county,  It  would  then  have  become  the 
duty  of  the  assessor  of  Lewis  and  Clarke 


county,  under  the  provisions  of  secOon  3708, 
to  have  reported  such  fact  to  the  assessor 
of  Teton  county. 

,  We  are  firmly  of  the  opinion  that  the  Idea 
running  through  our  assessment  laws  is  that 
property  shall  t>e  assessed  in  its  home  coun- 
ty, for  to  that  county  it  owes  the  duty  of 
helping  to  bear  the  burden  of  county  govern- 
ment. And  this  waa  evidently  contemplated 
by  the  Legislature,  for  it  made  provision  in 
the  sections  above  referred  to,  as  in  others, 
for  determining  the  actual  home  bf  the  par- 
ticular species  of  property.  We  are  further 
re-enforced  in  our  views  by  the  decisions  of 
other  courts.  In' Pierce  v.  EMdy,  152  Mass. 
594,  26  N.  E.  09,  in  reaching  this  same  re- 
sult, the  Supreme  Court  of  Maasachusetts 
said:  "A  horse  is  kept  where  he  is  habitual- 
ly housed,  fed,  and  watered;  where  he  lives 
and  has  his  home,  provided  there  is  any  such 
place.  The  fact  of  using  him  more  or  less 
across  the  l>oundary  line  of  the  town  does  not 
alter  the  fact  that  the  place  where  he  is  . 
kept  Is  the  barn  where  he  lives."  In  People 
v.  Niles,  35  Cal.  282,  it  is  said:  "By  thus 
assigning  to  personal  property  a  situs  for  the 
purposes  of  taxation,  we  do  not  consider, 
however,  that  it  was  Intended  to  authorize 
the  listing  or  taxing  out  of  the  owner's  coun- 
ty of  such  personal  property  as  might  cas- 
ually, in  the  usual  and  ordinary  course  of 
the  owner's  business,  be  found  In  such  county 
on  the  first  Monday  in  Marcli,  or  be  subse- 
quently in  like  manner  brought  into  it  be- 
tween that  day  and  the  first  Monday  in  Au- 
gust. If  A.  resides  at  Placerville,  in  El 
Dorado  county,  and  is  engaged  in  teaming 
between  that  place  and  Folsom,  in  the  county 
of  Sacramento,  and,  in  tlie  course  of  his  busi- 
ness, chances  to  be  with  his  team  at  Folsom, 
discharging  or  taking  freight  on  the  first 
Monday  in  March,  or  any  subsequent  day 
between  that  day  and  the  first  Monday  in 
August  the  situs  of  his  team  Is  not  in  the 
sense  of  the  statute,  in  Sacramento  county, 
but  in  El  Dorado  county.  If  A.,  residing  in 
Yolo  county,  drives  his  carriage  into  Sacra- 
mento county,  or  has  it  driven  there  by  his 
coaclunan,  on  the  first  Monday  in  March,  or 
any  subsequent  day  between  that  day  and  the 
first  Monday  In  August  it  does  not  thereby 
become  the  duty  of  the  assessor  of  Sacramento 
county  to  list  and  assess  it  as  personal  prop- 
erty 'in  his  county.'  It  is  in  his  county,  it  is 
true,  but  it  is  not  so  In  the  sense  of  the  stat- 
ute. Its  situs,  for  the  purposes  of  taxation, 
la  in  Yolo  county."  In  State  v.  Ilalght,  30 
N.  J.  Law,  428,  the  court  had  under  consid- 
eration a  case  in  which  a  New  Jersey  as- 
sessor sought  to  assess  l>oats  engaged  in  fer- 
rying between  the  New  Jersey  and  New  York 
coasts.  The  boats  belonged  to  a  New  York 
corporation,  and,  after  a  review  of  the  rev- 
enue laws  of  New  Jersey,  and  a  consideration 
of  the  subject  at  some  length,  the  court  said: 
"The  establishment  of  the  principle  contend- 
ed for  by  the  assessor  In  this  case  would  seem 
to  authorize  him  in  asses^in^  B^^E^^^V®  $t^ 
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oe  can  find  witbin  Bis  ofiaclal  limits  at  any 
time  while  making  his  assessments,  which 
would  render  it  unsafe  for  a  stranger  to  our 
soil  to  visit  it  with  his  property  during  that 
time.  The  law  does  not  contemplate  any 
such  thing.  It  is  only  intended  to  tax  such 
personal  property  of  foreigners  as  is  actual- 
ly located  or  used  within  the  state  with 
something  like  permanency,  and  not  having 
lt«  actual  location  or  home  somewhere  else. 
These  boats  have  no  actual  location  or  place 
of  residence,  so  to  speak,  in  this  state;  but 
they  have  a  location  and  home  in  the  state 
of  New  York,  arid  cannot,  I  think,  in  any 
sense  be  considered  as  belonging  here,  as  the 
objects  of  taxation  by  us."  See,  also,  Barnes 
V.  Woodbury,  17  Nev.  383,  80  Pac.  1068;  Stato 
T.  Falklnburge,  15  N.  J.  Law,  320;  Hays  v. 
P.  M.  a  Co.,  17  How.  697.  15  L.  Ed.  254; 
St  Louis  V.  Ferry  Co.,  11  Wall.  423,  20  L.  Ed. 
192.  While  these  cases  are  not  directly  in 
point  with  respect  to  the  question  here  to  be 
decided,  they  do  Illustrate  our  views,  and 
tend  to  fortify  us  in  our  position  that  the 
dominant  Idea  in  our  assessment  laws  is  that 
property  shall  be  assessed  In  the  county 
which  is  Its  home. 

Some  contention  Is  made  that,  by  an 
amendment  made  by  the  Eighth  Legislative 
Assembly  to  section  3943  of  the  Political  Code 
(Sess.  Laws  1003,  p.  225),  section  3720  is  re- 
pealed. But  section  3720  Is  a  part  of  chap- 
ter 3,  tit.  10,  Pol.  Code,  while  section  3943, 
as  amended.  Is  a  part  of  chapter  9  of  the 
same  title  and  Code;  and  assuming,  but  not 
deciding  or  expressing  any  opinion  or  sug- 
gesting any  doubt,  that  section  3943  as 
amended  Is  constitutional,  still,  under  the 
rule  of  construction  provided  by  the  Code  It- 
self, the  amendment  to  section  3943  did  not 
have  any  effect  upon  the  provisions  of  section 
3720.  Chapter  3,  above,  has  to  do 'with  the 
assessment  of  property  generally,  while  chap- 
ter 9  has  to  do  with  the  collection  of  taxes 
on  certain  personal  property.  Section  5163 
of  the  Political  Code  provides  as  follows: 
"If  the  provisions  of  any  chapter  conflict 
with  or  contravene  the  provisions  of  another 
chapter  of  the  same  title,  the  provisions  of 
each  chat>ter  must  prevail  as  to  all  matters 
and  questions  arising  out  of  the  subject-mat- 
ter of  such  chapter."  Applying  this  rule  to 
the  sections  under  consideration,  and  section 
3720  remains  in  full  force  and  effect,  not- 
withstanding the  amendment  to  section  3943 
above. 

We  are  satisfied  that  the  record  sufficient- 
ly shows  that  the  home  of  the  property  In 
controversy  at  the  time  of  Its  assessment  In 
Lewis  and  Clarke  county  was  not  in  that 
county,  but  in  Teton  county,  and  that  It  was 
properly  assessed  and  the  taxes  paid  In  that 
county.  No  error  appearing,  the  Judgment  Is 
affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  MILBURN,  J„  con- 
Tur. 


(S3  Mont,  tt) 

MARSHALL  f.  TRERISE  et  al. 

(Supreme  Court  of  Montana.    July  14,  1905.) 

Real  Bstatb— Bbokkbs  —  Gontbact»— Wbit- 
IHO — Statutes. 

Where  it  did  not  appear  that  a  broker's 

contract  of  employment  to  sell  real  estate  was 
in  writing,  or  that  any  note  or  memorandum 
thereof,  signed  by  the  party  to  be  charged,  liad 
been  executed  as  required  by  Civ.  Code,  §  2185, 
subd.  6,  DO  recovery  could  be  had  for  services 
rendered  thereon. 

[Ed.  Note. — For  cases  in  point,  see  voL  8k 
Cent.  Dig.  Brokers,  {  44.] 

Appeal  from  District  Court,  Silver  Bow 
County;   B.  W.  Harney,  Judge. 

Action  by  J.  W.  Marshall  against  J.  B. 
Trerlsc  and  another.  From  a,  Judgment  in 
favor  of  plaintiff,  defendant  Trerlse  appeals. 
Affirmed. 

B.  S.  Thresher  and  O.  J.  Savllle,  for  appel- 
lant   O.  M.  Parr,  for  respondent 

MILBURN,  J.  Plaintiff  sued  the  defend- 
ants upon  their  promissory  note  for  $700  and 
for  attorney's  fees,  and  recovered  Judgment 
as  prayed.  The  defendant  Trerlse  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

The  defendants  admitted  the  making  of 
the  note,  but  denied  that  there  was  anything 
due  from  them  to  the  plaintiff,  in  that  the 
plaintiff  was  indebted  to  Trerlse  in  the  sum 
of  $1,000  for  services  performed  by  defend- 
ant Orr  as  a  real  estate  agent,  bis  claim  hav- 
ing been  assigned  to  defendant  Trerlse  be- 
fore the  commencement  of  the  action.  Two 
errors  are  assigned:  First,  that  the  Instruc- 
tions are  conflicting;  and,  second,  that  the 
verdict  and  the  Judgment  are  contrary  to  the 
evidence — the  defendant's  position  as  to  the 
latter  assignment  being  that  the  evidence  in 
support  of  his  claim  was  sufficient,  and  that 
there  had  not  been  introduced  any  testimony 
whatever  by  the  plaintiff  In  opposition  there-, 
to,  and  that  therefore  the  Jiury  should  have 
found  for  blm  on  the  couhterclaim.  The  In- 
structions, as  they  appear  in  the  record,  are 
not  arranged  in  proper  order.  They  are 
few,  being  only  four,  the  one  numbered  "2" 
being  first  given.  It  Is  in  regard  to  the 
counterclaim,  and  telling  the  Jury  that  if  it 
should  find  from  the  evidence  that  plaintiff 
engaged  Orr  as  alleged,  and  agreed  to  pay 
him  $1,000  for  his  services,  and  that  Orr  car- 
ried out  his  contract,  and  that  the  claim  had 
been  assigned  to  Trerlse  and  bad  not  been 
paid,  then  Trerlse  was  entitled  to  recover  in 
the  action.  Instruction  No.  1,  next  given, 
tells  the  Jury  that  if  it  should  find  for  Tre- 
rlse in  excess  of  the  amount  due  on  the  note 
there  should  be  deducted  the  amount  due 
upon  the  note  from  the  amount  due'  upon 
the  counterclaim,  and  a  verdict  should  be 
rendered  for  Trerlse  for  the  difference.  The 
third  instruction  tells  the  Jury  about  the  at- 
torney's fee,  and  says  that,  "If  you  find  for 
the  plaintiff,  you  shall  also  find  a  reasona*}l(> 
attorney's  fee."  The  last  Instruction  in- 
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forms  the  jury  that  the  defendants  admitted 
the  making  and  delivery  of  the  note,  and, 
If  the  Jury  believed  from  the  evidence  that 
the  defendants  had  not  paid  the  same  ex- 
cept some  interest,  then  the  verdict  should 
he  for  the  plalntUf  for  the  principal  sum 
.sued  for,  with  interest.  The  effect  of  these 
Instructions  is  that  the  Jury  should  adjust 
the  differences  between  the  two  parties,  and 
that,  if  ,it  should  find  for  the  defendant  Tre- 
rise  in  a  sum  in  excess  of  what  might  be 
owing  on  the  note  with  attorney's  fee,  then 
tlie  defendant  shovild  have  a  verdict,  other- 
wise not;  and  that  in  any  event  it  should 
find  for  the  plaintiff  for  the  note,  if  it  had 
not  been  paid;  and,  if  the  counterclaim  had 
not  been  proven  to  their  satisfaction,  then 
he  should  have  a  verdict  accordingly  for  the 
amount  owing  upon  the  note  with  attorney's 
fee.  The  theory  of  the  case  as  submitted  by 
the  court  to  the  jury  as  to  the  counterclaim 
was  wrong,  inasmuch  as  it  does  not  appear 
that  the  contract  between  the  broker  and 
the  vendor  was  in  vrlting,  as  it  should  have 
been  under  subsection  6  of  section  2185  of 
the  Civil  Code,  to  wit:  "An  agreement  au- 
thorizing or  employing  an  agent  or  broker 
to  purchase  or  sell  real  estate  for  compensa- 
tion, or  a  commission"  is  invalid  unless  the 
same  or  some  note  or  memorandum  thereof 
be  in  writing,  and  subscribed  by  the  party 
to  be  charged,  or  bis  agent.  King  v.  Ben- 
son, 22  Mont.  256,  56  Pac.  280.  The  court 
submitted  the  matter  of  the  counterclaim  to 
the  Jury  upon  the  evidence  Introduced  by 
defendant,  and,  as  we  have  seen,  gave  In- 
structions upon  the  same  as  though  the 
aforementioned  section  of  the  statute  of 
frauds  did  not  exist.  But  the  question  be- 
fore us  is  whether  or  not  the  evidence  thus 
erroneously  submitted  to  the  jury  supports 
the  verdict  We  have  examined  it  carefully, 
and  are  of  the  opinion  that  no  contract  was 
proven  by  the  defendant  upon  which  the 
counterclaim — even  upon  the  erroneous  the- 
ory of  the  court  as  to  the  law — could  be  sup- 
ported. The  instructions  are  not  conflicting, 
and  the  evidence  is  not  suflBclent  to  support 
the  counterclaim,  and,  these  being  the  only, 
errors  assigned,  the  judgment  and  the  order 
must  be  affirmed. 
Affirmed. 

BRANTLY,  C.   J.,   and  HOLLOWAY,   J., 
concur. 
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LAWS  v.  TROUTT,  Judge.    (S.  F.  4,328.) 
(Supreme  Court  of  California.    June  19,  1905.) 

Justices  of  the  Peace — Appeals— Bonds — 
Deposit — Statutes — Application. 

Code  Civ.  Proc.  S  926,  providing  that  in 
all  civil  canes  arising  in  justices'  courts  wherein 
an  undertaking  is  required  as  prescribed  by 
the  Code,  plaintiff  or  defendant  may  deposit 
with  the  justice  a  sum  of  money  in  United 
States  gold  coin  equal  to  the  amount  requir- 
ed by  such  undertaking,  which  said  sum  of 
money  shall  be  taken  as  security  in  place  of 
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the  undertaking,  authorizes  a  deposit  In  lieu 
of  an  undertakmg  for  costs  on  appeal,  requir- 
ed by  section  978,  cl.  1,  on  appeal  in  a  civil 
case  from  a  justice  to  a  superior  court. 

In  Bank.  Application  by  E.  C.  Laws  for 
writ  of  prohibition  against  James  M.  Troutt, 
judge  of  the  superior  court  of  the  city  and 
county  of  San  Francisco.    Writ  denied. 

Robert  P.  Troy,  for  petitioner.  Ilayden, 
Alderman  &  Oakford,  for  resijoudent 

SHAW,  J.  The  superior  court  overruled 
the  motion  of  the  petitioner,  as  defendant  in 
an  action  begun  against  him  by  B.  J.  Cam- 
pion in  a  justice's  court  of  San  Francisco,  to 
dismiss  an  appeal  to  the  superior  court  tak- 
en by  the  plaintiff  from  a  judgment  rendered 
in  the  justice's  court  in  favor  of  the  defend- 
ant. The  ground  of  the  motion  to  dismiss 
was  that  the  plaintiff  and  appellant  in  the 
action,  after  first  filing  an  undertaking  on 
appeal  tn  the  sum  of  $100  for  the  payment 
of  the  costs  of  appeal,  as  required  by  section 
978,  Code  of  Civil  Procedure,  had,  upon  ex- 
ceptions taken  to  the  sufficiency  of  the  sure^ 
ties  thereto  and  proceedings  for  the  justifi- 
cation of  the  sureties  In  pursuance  of  such 
exceptions,  deposited  the  sum  of  $100  In 
United  States  gold  coin  with  the  justice  in 
lieu  of  the  undertaking  for  that  amount  re- 
quired to  perfect  the  appeal.  The  superior 
court,  upon  the  denial  of  the  motion  to  dis- 
miss, set  the  case  for.  trial  upon  the  appeal 
in  the  superior  court,  and  the  respondent  is 
about  to  proceed  with  the  trial.  The  pres- 
ent proceeding  is  an  application  to  this  court 
for  an  alternative  writ  of  prohibition  to  pre- 
vent the  respondent  from  proceeding  further 
in  the  case  in  the  superior  court. 

The  contention  of  the  i)etltioner  is  that 
there  is  no  authority  for  the  deposit  of 
money  with  the  justice  in  lieu  of  the  under- 
taking on  appeal,  and  that  therefore  the  su- 
perior court  is  without  jurisdiction  to  pro- 
ceed In  the  case.  In  this  the  petitioner  is 
mistaken.  Section  926  of  the  Code  of  CivU 
Procedure  provides  that  "in  all  civil  cases 
arising  In  justices'  courts,  wherein  an  under- 
taking is  required  as  prescribed  by  this  Code,  ' 
the  plaintiff  or  defendant  may  deposit  with 
said  justice  a  sum  of  money  in  United  States 
gold  coin  equal  to  the  amount  required  by 
the  said  nndertaking,  which  said  sum  of 
money  shall  he  taken  as  security  in  place  of 
said  undertaking."  A  civil  case  appealed, 
or  about  to  be  appealed,  from  a  Justice's 
court  to  a  superior  court  is  clearly  a  "civil 
case  arising  in  a  Justice's  court,"  and  no  val- 
id ground  appears  for  holding  this  section 
inapplicable  to  the  undertaking  for  costs  on 
appeal  required  by  the  first  clause  of  sec- 
tion 978  Of  the  same  Code  to  make  effectual 
an  appeal  from  the  justice's  court  to  the  su- 
perior court.  The  section  quoted  makes  no 
provision  for  the  transmission  to  the  supe- 
rior court  of  the  money  deposited  In  lieu  of 
the  undertaking  for  costs  of  appeal,  as  does 
a  similar  clause  of  sectio;|itl|78,„C<:^<8l\gfarflC 
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Procedure,  with  regard  to  money  deposited 
Id  lien  of  an  undertaking  for  the  stay  of  pro- 
ceedings pending  the  appeal.  This,  bow- 
ever,  is  immaterial.  The  sum  of  money  de- 
posited with  the  Justice,  who  Is  under  bond 
and  bound  further  by  his  official  oath,  is 
manifestly  as  good  security  to  the  respond- 
ent as  an  undertaking  would  ordinarily  be, 
and  the  Legislature  may  give  the  right  of 
appeal  as  well  upon  that  security  as  upon  the 
security  of  an  undertaking.  Section  926  was 
enacted  In  1878,  and  was  placed  by  the  Leg- 
islature in  chapter  12,  tit.  11,  pt.  2,  of  that 
Code,  the  original  chapter  heading  of  which 
was  "General  Provisions  Relating  to  Jus- 
tices' Courts."  This  clearly  indicates  an  In- 
tention to  make  this  provision  applicable  to 
all  proceedings  In  Justices'  courts,  and  as  the 
filing  and  serving  of  the  notice  of  appeal  to 
the  superior  court  and  the  giving  of  the  nec- 
essaiy  security  to  make  tl^e  appeal  effectual 
are  both  proceedings  In  the  justice's  court,  it 
is  obvious  that  section  926  applies  to  the  se- 
curity to  be  given  upon  such  an  appeal  as 
fully  as  to  any  other  provision  requiring  the 
giving  of  an  undertaking  in  a  proceeding  in 
a  justice's  court  The  appeal  In  question 
was  perfected  by  the  deposit  of  the  money  In 
lieu  of  the  undertaking,  and  consequently  the 
superior  court  has  jurisdiction  of  the  cause, 
and  the  respondent  may  lawfully  proceed 
>with  the  trial.  This  question  was  not  pre- 
sented In  McConky  v.  Superior  Court,  56  Cal. 
83.  The  application  for  an  alternative  writ 
is  denied,  and  the  proceeding  dismissed. 

We  have  considered  this  petition  on  the 
merits  solely  in  order  to  settle  what  seems 
to  be  a  disputed  question  of  practice  relating 
to  appeals  to  superior  courts  from  a  justice's 
court,  waiving,  for  that  purpose,  the  techni- 
cal objection  that  the  superior  court  has 
power  to  determine  for  itself  Its  appellate 
jurisdiction,  which  seems  to  be  declared  In 
Buckley  v.  Superior  Court,  96  Cal.  119,  81 
Pac.  8. 

We  concur:  BEATTY,  C.  J.;  ANGEL- 
LOTTI,  J.;  VAN  DYKE,  J.;  LORIGAN,  J.; 
HENSHAW,  J. ; .  McFARLAND,  J. 
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MEYER  V.  FOSTER  et  al.    (S.  P.  8,050.) 
(Supreme  Court  of  California.    June  19,  1905.) 

1.  Notes — Transfeb  bt  Delivebt. 

A  note  to  the  order  of  the  maker  la  pay- 
able to  bearer,  and  transferable  by  mere  de- 
livery, when  indorsed  in  blank  before  maturi- 
ty with  intent  to  pass  title. 

[Ed.   Note. — For  cases  in  noint,  see  voL  7. 
Cent.  Dig.  Bills  and  Notes,  i  500.] 

2.  Same— Right  of  Tbansfebeb  to  Sue. 

Where  a  note  is  payable  to  the  order  of 
the  maker  and  indorsed  in  blank  before  maturi- 
ty, the  fact  that  transfers  by  delivery  were 
made  for  the  purpose  of  enabling  the  trans- 
ferees to  collect  the  note  for  the  benefit  of  the 
real  owner  does  not  affect  the  validity  of  the 
transfers,  and  the  person  so  receiving  the  title 
could  maintain  an  action  on  the  note  in  his 
own  name. 


3.  Evidence   at   Fobmeb  Tbiait-Death  or 
Witness— Mode  or  Pboof. 

Under  Code  Civ.  Proc.  i  1870,  subd.  8, 
providing  that  evidence  of  the  testimony  of  a 
witness  deceased,  given  in  a  former  action  be- 
tween the  same  parties  relating  to  the  same 
matter,  may  be  given  on  a  trial,  the  fact  that 
the  testimony  of  a  deceased  witness  was  taken 
in  shorthand  and  transcribed  into  longhand  did  ' 
not  preclude  the  admission  of  oral  evidence  of 
persons  testifying  from  memory  alone  as  to 
what  the  deceased's  testimony  was  on  a  for- 
mer trial. 

4.  Same— Appeal— Habitless  Errob. 

In  an  action  on  a  note,  the  rejection  of  evi- 
dence as  to  what  a  deceased  witness'  testimony 
was  on  a  former  trial  was  not  cause  for  re- 
versal, on  appeal  of  an  indorser,  where  the  tes- 
timony rejected  was  merely  corroboratory  of 
the  testimony  of  the  appellant,  given  on  the 
trial,  as  to  the  time  when  and  place  where  ap- 
pellant signed  his  name  in  support  of  the  un- 
tenable defense  that  the  date  on  the  note  was 
not  the  true  date  of  its  inception. 

5.  Action  on  Note— Evidence  —  Sufficien- 
cy. , 

Evidence  in  an  action  on  a  note  examin- 
ed, and  held  insufficient  to  show  that  the  note 
was  executed,  indorsed,  and  transferred  prior 
to  the  date  appearing  on  the  face  thereof. 

6.  Same— Indorseb's  Liability- Statitte. 

Under  Civ.  Code,  i  3116,  providing  that 
every  indorser  of  a  negotiable  instrument,  un- 
less his  indorsement  is  qualified,  warrants  to 
every  subsequent  bolder  thereof  who  is  not 
liable  thereon  to  him  that  it  is  in  all  respects 
what  it  purports  to  be,  an  indorser's  delivery 
of  a  note  to  the  maker  and  payee  thereof  on  a 
date  preceding  that  appearing  on  the  face  of 
the  note  binds  the  indorser  as  to  holders  in  dae 
course  as  of  the  date  written  on  the  face  of 
the  note. 

7.  Sake— Notice  of  Dishonor  —  Sufficien- 
cy. 

Where  a  note  is  dated,  and  is  expressly 
made  payable  a  certain  time  after  date,  the 
time  of  its  maturity  is  to  be  ascertained  by  ref- 
erence to  the  date  written  in  the  note,  and  not 
by  reference  to  the  actual  da'te  of  delivery,  and 
hence  a  notice  of  dishonor  given  on  the  day 
after  the  apparent  maturity,  is  sufficient  to  bind 
the  indorsers,  under  Civ.  Code,  §  3147,  provid- 
ing that  notice  of  dishonor,  when  given  by  the 
holder  of  an  instrument  or  his  agent  other- 
wise than  by  mail,  must  be  given  on  the  day 
of  its  dishonor  or  on  the  next  business  day 
thereafter,  thoui^h  the  holder  receive"d  the  note 
prior  to  the  date  written  on  its  face. 

8.  Same  —  Evidence  —  DecIabations  or 
Makes. 

Where  the  maker  of  a  note  payable  to 
himself  procured  an  indorsement  thereof  in  the 
al)sence  of  the  person  to  whom  it  was  delivered 
by  the  maker,  the  declarations  of  the  maker  to 
the  indorser  at  the  time  the  indorsement  was 
obtained  were  hearsay  and  inadmissible  in  an 
action  against  the  indorser  on  the  note. 

9.  Same— Real  Pabty  in   Intebest  —  De- 
fense. 

Where  the  plaintiff  in  an  action  on  a  note 
payable  to  bearer  has  the  note  in  bis  posses- 
sion ready  to  be  delivered  up,  the  defense  that 
plaintiff  is  not  the  real  party  in  interest  can- 
not be  maintained,  when  the  defendant  is  un- 
able to  show  that  he  has  some  defense  against 
the  pei-son  whom  he  claims  to  be  the  real  own- 
er, which  he  cannot  make  in  the  action,  or  that 
the  satisfaction  of  a  judgment  against  him 
would  not  protect  him  against  other  claimants. 

10.  Same— Defenses. 

It  is  immaterial  to  on  indorser  having  no 
legal  defense  to  an  action  on  a  note  as  to 
wbether  subsequent  transfers  of  the  note  were 
made  in  good  faith  for  a  valuable  consideration 
and  before  maturity,  digitized  by  Vj\_'WV  1V_ 
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11.  TBTAX^-Anoxnrcim  ov  Couiisn/— Read- 
iifo  nou  STATTms. 

It  is  within  the  discretion  of  the  court  to 
refuse  to  allow  counsel  in  ai^ument  to  the  Jurj 
to  read  from  the  Civil  Code. 

12.  Same— iNBTBiJCTion— Refusai.. 

An  Instruction  requested  is  projwrlr  re- 
fused, when  not  sustained  by  evidence. 

McFarland,  3.,  dissenting. 

In  Bank.  Appeal  from  Superior  Conrt, 
City  and  County  of  San  Francisco;  Frank 
H.  Kerrigan,  Judge. 

Action  by  Samuel  O.  Meyer  against  Ned 
Foster  and  J.  J.  Oottlob.  From  a  Judgment 
in  favor  of  plaintiff,  and  an  order  denying 
a  new  trial.  Gottlob  appeals.    Affirmed. 

Knigbt  ft  Heggerty,  for  appellant  M.  H. 
Wascerwlts*  and  C.  M.  Jennings,  for  re- 
spondent 

SHAW,  J.  This  la  an  appeal  by  the  de- 
fendant  Gottlob  from  the  judgment  and 
from  an  order  denying  bis  motion  for  a  new 
trial.  The  action  was  upon  a  note  in  these 
words: 
"350.00.  San  Francisco,  Octr.  8, 18915. 

•Thirty  days  after  date  (without  grace) 
promise  to  pay  to  the  order  of  myself  three 
hundred  and  fifty  00-100  dollars,  for  value 
received,  with  Interest  at  one  (1)  per  cent 
per  month  until  paid,  both  principal  and  In- 
terest payable  only  In  United  States  gold' 
coin.  N.  W.  Foster." 

Indorsed:    -J.  3.  Gottlob." 

The  complaint  alleges  that  this  note,  thus 
indorsed,  was  Indorsed  by  Foster  and  de- 
livered on  the  day  of  its  date  to  S.  H. 
Collins,  who  before  its  maturity  transferred 
it  to  M.  H.  Wascerwitz,  who,  after  ma- 
turity, transferred  it  to  the  plaintiff.  The 
answer  of  Gottlob  denies  that  he  indorsed 
the  note,  and  denies  the  respective  trans- 
fers alleged. 

The  evidence  was  sufficient  to  show  the 
making  of  the  transfers.  The  note  was 
Indorsed  by  Foster,  the  payee,  and  by  Gottlob, 
and  was  therefore  payable  to  bearer  and 
transferable  by  mere  delivery  with  intent 
to  pass  the  title  (Poorman  v.  Mills.  35  Cal. 
120,  95  Am.  Dec.  90),  and  the  testimony  of 
the  parties  concerned  Is  to  the  effect  that 
such  transfers  were  made..  The  fact  also 
disclosed,  that  the  purpose  of  each  transfer 
was  to  enable  the  respective  transferees  to 
collect  the  note  for  the  benefit  of  Collins, 
or  of  some  other  person,  does  not  destroy 
the  effect  of  the  transfer.  It  was  lawful 
to  transfer  the.  title  for  that  purpose,  and 
the  person  thus  receiving  title  could  main- 
tain an  action  on  the  note  in  his  own  name. 

There  was  a  technical  error  in  the  refusal 
of  the  court  to  admit  oral  evidence  of  the 
testimony  of  N.  W-  Foster,  the  maker  of 
the  note,  upon  a  former  trial  of  the  case. 
Foster  was  dead  at  the  time  of  the  last 
trial,  and  nny  competent  evidence  of  bis 
testimony  material  to  the  case,  given  as  a 
witness  npon  a  former  trial  of  the  same 


case,  would  be  admissible.  Code  Civ.  Proa 
S  1870,  subd.  8;  Pe<vle  v.  Bird,  132  Oal.  261, 
64  Pac.  259.  The  fact  that  his  testimony  at 
the  former  trial  was  taken  down  by  the  ofll- 
cial  reporter  In  shorthand,  and  had  been 
transcribed  into  longhand  writing,  does  not 
exclude  oral  evidence  by  persons  testifying 
from  memory  alone.  The  reporter's  notes 
would  be  but  the  written  memorandum  ot 
a  third  person  taken  at  the  time  under  otll- 
dal  sanction.  If  properly  written  out  and 
certified,  they  would  be  admissible  in  evl- 
dence  without  further  Teriflcation.  and 
would  be  evidence  of  the  former  testimony, 
but  not  the  only  competent  evidence.  They 
would  douVUess  be  much  more  reliable  and 
satisfactory  evidence,  under  ordinary  cir- 
cumstances, than  any  testimony  from  mem- 
ory; but  the  latter  Is  not  rendered  Incom- 
petent by  the  fact  of  the  existence  of  ao 
official  report  We  think,  however,  that  the 
rejection  of  the  evidence  could  not  have 
been  injurious.  It  was  merely  corrobora- 
tory of  the  testimony  of  Gottlob  as  to  the 
time  when  and  place  where  he  (Gottlob) 
signed  his  name  on  the  note  as  an  Indorser. 
The  defense  rests  solely  on  the  facts  disclosed 
by  this  testimony  of  Gottob,  In  connection 
with  the  evidence  of  plaintiff,  and  we  think 
they  do  not  constitute  a  defense  to  the  action. 
The  defense  affirmatively  alleged  by  Gott- 
lob in  his  answer  was  that  the  note  was  ■ 
executed,  indorsed,  and  transferred  to  Col- 
lins on  February  15,  1895,  with  the  date  line 
blank;  that  Collins  afterwards,  without  his 
consent  inserted  In  the  blank  space  tife 
false  date  of  October  8,  1895;  and  that  no- 
tice of  dishonor  was  not  given  to  Oottiob 
nntil  November  8,  1805,  which.  If  the  facta 
stated  were  true  and  the  defendant's  theory 
of  the  law  were  correct,  would  be  months  after 
its  actual  maturity,  and  he  would  be  thereby 
released  as  Indorser.  The  evidence  does 
not  sustain  this  defense.  Oottiob's  testi- 
mony was.  In  effect  that  he  Indorsed  his 
name  on  the  note  before  the  last  of  April, 
1896,  at  the  Bush  Street  Theater;  that  he 
did  not  indorse  it  on  October  8,  1805,  nor 
at  any  time  after  April  of  that  year;  that 
Foster  asked  him  to  Indorse  the  note  for 
htm  (Foster)  at  that  time'  and  place,  and  he 
then  wrote  bis  name  as  an  Indorser  there- 
on. On  behalf  of  plaintiff  evidence  was 
given  to  the  effect  that  Collins  wrote  the 
note,  except  the  signatures;  that  Foster 
signed  It  in  presence  of  Collins  on  October 
8,  1895,  and  then  went  out  with  the  note  to 
get  GotUob  to  sign  It  as  Indorser;  that  In 
about  10  minutes  he  returned  with  Gottlob's 
signature  Indorsed  on  it  and  Collins  then 
accepted  It  In  satisfaction  of  a  pre-existing 
debt  There  Is  no  evidence  that  the  date 
was  changed  by  Collins  after  the  note  was 
delivered  to  him,  nor  that  the  date  was  not 
Inserted  In  the  note  at  the  time  Gottiob  in- 
dorsed his  name  on  It  precisely  as  It  now 
appears.    Conceding  the  absolute  truth   of 

the  testimony  of  GotUob,  It  would  prov4r> 
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nothing  more  tban  tbat  tbe  note,  bearing  the 
date  of  October  8,  1885,  and  payable  by  Its 
terms  30  days  after  said  date,  was  indorsed 
by  Gottlob  in  April,  1885,  at  the  request  of 
Foster,  who  was  both  maker  and  payee,  and 
was  tiien  by  Gottlob  Intrusted  to  Foster 
for  negotiation.  In  such  a  case  he  would 
by  his  indorsement  warrant  to  each  subse- 
quent holder  that  It  was  what  it  purported 
to  be  on  its  face  (CIt.  Code,  t  3116),  and  by 
delivery  to  Foster  he  would  authorize  Fos- 
ter to  dispose  of  It  as  a  negotiable  note 
at  any  time  thereafter  prior  to  the  time  of. 
Its  apparent  maturity,  and  bind  him  as  an 
tndorser  thereon,  to  any  indorsee  in  due 
course.  Civ.  Code,  SS  2300,  231692;tl7,  3117; 
4  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  20S, 
207.  488. 

Therefore,  If  Cblllos  received  the  note 
prior  to  October  8,  1885,  notice  of  dishonor 
given  on  November  8,  1895,  the  day  after 
Its  apparent  maturity,  would  be  sufficient 
to  bold  the  indorsers.  Civ.  Code,  {  3147. 
Where  a  note  is  dated  and  is  expressly 
made  payable  a  certain  time  after  date,  the 
time  of  its  maturity  is  to  be  ascertained  by 
reference  to  the  date  written  in  the  note 
and  not  by  reference  to  the  actual  date  of 
delivery.  The  statement  in  the  note  tbat 
it  was  to  be  paid  "30  days  after  date"  Is 
to  be  construed  to  mean  30  (lays  after  Octo- 
ber 8.  1885,  th6  date  written  therein.  It 
Is  not  alleged  or  claimed  that  any  tircum- 
stances  were  known  to  Collins,  or  that  any 
existed,  which  devested  Foster  of  his  osten- 
sible authority  to  deliver  the  note  in  the  con- 
dition it  was  in,  assuming  it  to  have  been 
delivered  before  the  date  it  bore.  The  fact 
tbat  it  was  delivered  before  its  date  would 
have  no  effect  on  Its  validity,  and  Collins, 
having  notice  of  no  other  facts  affecting  it, 
would  have  a  right  to  presume  that  it  was 
intended  to  be  Just  what  it  appeared  to  be, 
and  to  enforce  it  against  the  maker  and 
indorsers.  For  these  reasons  we  conclude 
tbat  the  exclusion  of  the  evidence  of  the  tes- 
timony of  Foster  given  on  the  former  trial 
did  not  injure  the  appellant 

The  declarations  of  Foster  to  Gottlob  at 
the  time  he  asked  Gottlob  to  indorse  the 
note,  Collins  not  -being  present,  were  not 
competent  evidence  of  the  consideration  for 
the  transfer  of  the  note  by  Foster  to  Collins. 
Such  declarations  were  not  a  part  of  the  res 
gestae  of  the  transfer,  were  not  evidence 
against  Collins,  and,  with  respect  to  the  con- 
sideration of  the  transfer,  were  mere  hear- 
say evidence. 

Under  the  Issues  there  was  no  error  in 
tbe  rulings  of  tbe  court  in  the  admission  of 
evidence  and  instructions  to  the  Jury  upon 
the  contention  of  appellant  tbat  the  assign- 
ment to  plaintiff  was  unauthorized  and  that 
he  was  not  the  real  party  in  Interest  The 
note  being  payable  to  bearer,  and  plaintiff 
having  It  in  his  possession  at  the  trial  ready 
to  be  delivered  up,  the  defense  tbat  plaintiff 
was  not  the  real  party  la  Interest  could  ' 


not  be  maintained,  unless  the  defendant 
shows  that  he  has  some  defense  against 
the  person  he  claims  to  be  the  real  owner 
which  he  could  not  make  in  this  action,  or 
that  the  satisfaction  of  a  Judgment  against 
him  in  this  action  would  not  protect  him 
against  other  claimants.  Qiselman  v.  Starr, 
100  Cal.  657,  40  Pac.  8.  None  of  these  things 
are  alleged  or  claimed  to  exist 

The .  offered  testimony  to  show  want  of 
consideration  for  the  transfer  to  Wascer- 
witz,  and  that  it  was  made  after  maturity, 
was  properly  excluded.  It  is  immaterial  to 
an  Indorser,  having  no  legal  defense,  wheth- 
er tbe  subsequeift  transfers  of  a  note  were 
made  in  good  faith,  for  a  valuable  considera- 
tion, and  before  maturity,  or  not 

It  was  within  tbe  discretion  of  the  court; 
to  refuse  to  allow  counsel  in  his  argument  to 
read  to  tbe  Jury  certain  sections  of  the  Civil 
Code.  Sullivan  v.  Royer,  72  Cal.  248,  13 
Pac.  655,  1  Am.  St  Rep.  51;  People  v. 
Forsythe,  65  Cal.  104,  3  Pac.  402;  People  v. 
Anderson,  44  Cal.  70;  People  y.  Treadwell, 
69  Cal.  238,  10  Pac.  502. 

The  court  properly  refused  to  Instruct  the 
Jury,  at  defendant's  request,  that  if  GU>ttlob 
Indorsed  the  note  before  its  date,  October  8, 
1895,  ho  was  released  from  liability  thereon. 
This  assumes  that  the  time  of  maturity  of 
the  note  was  30  days  after  its  indorsement 
or  after  Its  execution.  Instead  of  30  days 
after  its  date,  as  Its  terms  declare.  This,  as 
before  stated,  is  not  the  law. 

The  defc;ndant  asked  an  Instruction  to  the 
effect  that  if  Gottlob  Indorsed  the  note  be- 
fore October  8,  1895,  and  Collins,  without 
Gottlob's  consent  and  after  such  indorse- 
ment, wrote  in  the  date  of  the  note  as 
October  8,  1895,  Gottlob  was  not  liable. 
There  was,  as  we  have  seen,  no  evidence 
that  the  date  was  not  written  in  the  note  at 
the  time  It  was  indorsed  by  Gottlob,  nor  that 
Collins  or  any  other  person  inserted  it  there- 
after, and  the  Instruction  was  therefore 
properly  refused  on  that  ground. 

There  are  no  other  points  which  require 
discussion.  The  Judgment  and  order  are 
affirmed. 

We  concur:  BEATTY,  0.  J.;  ANQEL- 
LOTTI,  J.;  LORIGAN,  J. 

r  dissent:    McFARLAND,  J. 


a47  Cal.  120) 
BRUSOHI  T.  QUAIL  MIN.  &  MILL.  00. 
(S.  P.  3,003.) 

(Supreme  Court  of  Califorala.    Jane  12,  1905.) 

1.  Vendob  and  Pubchaseb  —  Unilaterai. 

CONTBACT    —    CONOmq^tAL     OPTION— NON- 
PBBFOBMANCK  —  POSSESSION  —  TbNDBB  Of 

Deed. 

Where  defendant  obtained  possession  of 
certain  land  and  mining  claims  under  an  option 
to  purchase  on  certain  conditioiis,  which  it  fail- 
ed to  perform,  the  contract  was  unilateral,  and 
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the  owner  was  therefore  under  no  obligation  to 
tender  a  deed  in  order  to  entitle  him  to  recover 
possession. 

II<M.  Note. — ^For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purctiaser,  $  838.] 

2.  Same— Demands. 

AVbere  defendant  mining  company,  in  pos- 
session of  certain  land  and  mining  claims  under 
an  option  to  parchase  on  certain  conditions, 
which  it  failed  to  perform,  put  H.  in  posses- 
sion, and  directed  him  to  resist  any  attempt  of 
any  person  to  take  possession,  an  oral  demand 
for  possession  made  by  plaintiff  on  11.  was  suffi- 
cient to  entitle  plaintiff  to  maintain  an  action 
for  possession. 

[E>i.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  J  838.] 

3.  Same— Retention  of  Possession  —  Fah,- 
UBE  OK  Title. 

Where  defendant  obtained  possession  of 
certain  land  under  a  conditional  option  to  pur- 
chase, the  conditions  of  which  it  failed  to  per- 
form, it  could  not  indefinitely  keep  possession 
of  the  land,  and  refuse  to  pay  the  purchase 
price  on  the  ground  that  the  vendor  could  not 
convey  a  good  title  to  a  part  of  the  land. 

Department  2.  Appeal  from  Superior 
Court,  Mariposa  County;  John  M.  Corcoran, 
Judge. 

Action  by  Demetrlo  M.  Bruscbi  against  the  i 
Quali  Mining  &  Milling  Company.  From  a  [ 
Judgment  in  favor  of  plaintiff,  defendant  ap-  j 
peals.     Affirmed. 

Leon  Samuels  (J.  J.  Trabucco,  of  counsel), 
for  appellant.  J.  B.  Curtin  and  Congdon  & 
Congdon,  for  respondent 


McFARLAND,  J.  This  is  an  action  to  re- 
cover possession  of  cei-taln  miniug  claims 
and  some  timber  land  alleged  to  be  held 
without  right  and  forcibly  detained  by  de- 
fendant. The  case  was  tried  without  a  Jury. 
The  court  made  findings,  and  rendered  Judg- 
ment for  plaintiff,  and  from  the  Judgment 
the  defendant  the  Quail  Mining  &  Milling 
Company  appeals. 

The  litigation  arises  out  of  a  written  con- 
tract between  respondent  and  appellant,  exe- 
cuted on  May  31,  1899.  By  this  contract  re- 
spondent agreed  to  sell  to  appellant  the  prem- 
ises described  in  the  complaint  upon  certain 
named  conditions.  The  appellant  did  not 
agree  to  buy.  The  contract  merely  gave  to 
it  an  option  to  purchase  upon  compliance 
with  the  named  conditions.  The  conditions 
were  substantially  these:  Appellant  was  to 
make  certain  payments  at  stipulated  times, 
and  was  to  make  the  final  payment  of  $8,500 
on  December  8,  1899.  It  was  provided  that, 
upon  the  execution  of  the  contract,  appellant 
was  to  be  let  li^to  possession  of  the  prem- 
ises, and  was  to  have  tbe  right  "during  the 
life  of  this  contract"  to  prosecute  and  devel- 
op the  said  mining  claims;  and  It  was  pro- 
vided that  the  appellant  "shall  be  required  to 
commence  the  work  of  prospecting  and  de- 
veloping at  least  one  of  the  mining  properties 
hereinabove  descrilied  within  thirty  days 
from  the  delivery  hereof,  and  it  shall  there- 
after, during  the  life  of  this  agreement,  con- 
tinue to  prosecute  said  work  with  reasonable 


diligence,  except  when  interrupted  by  acci- 
dents or  unavoidable  circumstances,"  and 
that  "all  Improvements  and  machinery  pla- 
ced in  or  upon  said  property  by  the  party  of 
tbe  second  part  [appellant}  shall  be  deemed 
alQxed  to  tbe  soil  and  shall  l>ecome  a  part 
thereof."  The  contract  further  provides  as 
follows:  "It  Is  hereby  expressly  agreed  that 
should  the  party  of  the  second  part  fail  to 
commence  the  work  of  prospecting  and  de- 
veloping at  least  one  of  said  properties  witli- 
in  thirty  days  from  the  date  of  the  delivery 
of  this  agreement,  or  should  it  thereafter 
fail  to  prosecute  said  work  with  reasonable 
diligence  except  when  interrupted  by  acci- 
dent or  Unavoidable  circumstances,  or  should 
it  fail  to  pay  the  purchase  price  of  said  prop- 
erty, or  any  part  thereof,  at  the  time  the 
same  or  any  part  thereof  becomes  due  and 
payable  as  aforesaid,  or  should  be  guilty  of 
a  breach  of  any  of  the  terms,  covenants  or 
conditions  of  this  agreement,  then  and  In 
that  event,  or  either  of  said  events,  this 
agreement  shall  at  tbe  option  of  the  party  of 
tlie  first  part  terminate  and  end,  and  any  and 
all  payments  made  on  account  hereof,  togeth- 
er with  any  and  all  improvements  and  ma- 
chinery placed  in  or  upon  said  properties  by 
the  party  of  the  second  part  shall  be  deemed 
a  payment  for  the  use  and  occupation  of  said 
premises,  and  the  same  shall  thereupon  be- 
long to  and  become  the  property  of  the  party 
of  the  first  part."  The  appellant  entered  in- 
to possession  of  the  premises  under  the  said 
contract,  and  did  work  in  prospecting  and  de- 
veloping the  mines  until  December  11,  1899; 
but  after  the  last-named  date  It  discontinued 
work,  and  did  no  more  work  between  that 
date  and  the  time  of  the  trial.  It  made  all 
payments  due  before  December  9,  1899,  but 
did  not  make  tbe  payment  of  ?8,500  due  on 
said  December  Stb.  The  time  for  said  last- 
named  payment  was  extended  by  respondent 
to  January  7,  IQDO;  but  on  the  last-named 
date  the  defendant  did  not  pay  said  $8,500, 
or  any  part  of  it,  and  never  paid  the  same 
or  any  part  thereof.  Appellant,  however, 
forcibly  kept  possession  of  th^  premises,  and 
prevented  respondent  from  entering  into  pos- 
session thereof.  The  foregoing  facts  are  el-' 
tber  admitted  or  found  by  tbe  court  upon 
sufficient  evidence. 

Appellant  contends  that  the  Judgment  la 
erroneous  because  respondent  did  not  tender 
a  deed  of  conveyance  of  the  premises.  But 
respondent  was  not  demanding  tbe  unpaid 
purchase  money — he  had  no  right  to  demand 
it,  for  appellant  had  never  promised  to  pay 
it — nor  was  he  making  any  demand,  the  va- 
lidity of  which  depended  on  a  previous  ten- 
der of  deed.  The  contract,  so  far  as  the  rela- 
tion of  vendor  and  vendee  is  concerned,  is 
unilateral.  Respondent  was  bound  to  sell 
upon  certain  conditions,  but  appellant  was 
not  bound  to  buy  upon  any  condition.  It  had 
merely  an  option  to  purchase  by  complying 
with  certain  conditions  if  it  finally  concluded 
to  do  so.    Nor  do  any  questions  arise  hem 
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about  the  duty  of  a  party  seeking  to  rescind 
a  contract.  Respondent  Is  not  seeking  to 
'  rescind  the  contract.  His  claim  Is  that  there 
Is  an  end  to  the  contract  In  question,  and 
therefore  an  end  to  appellant's  right  of  pos- 
session. Therefore  the  cited  cases  to  the 
effect  that  where  a  vendor  seeks  to  recover 
purchase  money,  or  some  other  thing  similar 
to  that  in  character,  he  must  tender  a  deed, 
are  not  here  applicable.  A  tender  of  a  deed 
by  respondent  was  not,  therefore,  necessary 
to  the  maintenance  of  this  action. 

Appellant  specifies  that  there  is  not  suffi- 
cient evidence  to  support  the  finding  that  re- 
spondent demanded  possession  of  the  prem- 
ises before  the  suit  was  brought;  but  there 
is  express  evidence  that  such  demand  was 
made  orally  on  one  R.  E.  Harold,  and  that 
Harold  was  put  into  possession  of  the  prem- 
ises by  appellant,  and  directed  to  hold  the 
same,  and  resist  the  attempt  of  any  person 
to  take  possession.  Such  demand  was  suffi- 
cient under  the  circumstances  of  this  case, 
If,  Indeed,  any  demand  at  all  was  necessary. 
Moreover,  It  appears  that  any  demand  would 
have  been  futUe. 

Appellant  contends  that  respondent  could 
not  have  conveyed  a  good  title  to  the  piece 
of  timber  land  which  was  to  have  been  sold 
with  the  mine,  and  specifies  that  there  was 
not  sufficient  evidence  to  sustain  the  facts 
found  in  finding  5,  which  showed  that  he 
could  have  given  such  title.  There  was,  how- 
ever, sufficient  evidence  to  support  that  find- 
ing; but  that  matter  is  immaterial,  for  ap- 
pellant could  not  Indefinitely  keep  possession 
of  the  land  while  refusing  to  pay  the  pur- 
chase money.  As  was  said  in  Haile  v.  Smith, 
128  Cal.  415,  00  Pac.  1032:  "If  appellant  de- 
sired to  retain  the  possession  which  he  ac- 
quired under  the  contract,  he  should  have 
complied  with  his  part  of  it.  If  he  concluded 
not  to  comply  because  the  title  was  not  satis- 
factory to  him,  he  was  bound  to  restore  pos- 
session to  respondent.  Whatever  cause  of 
action  he  may  have  for  the  purchase  money 
which  he  paid  and  for  the  value  of  his  im- 
provements is  another  matter.  It  constitutes 
no  defense  to  the  present  action." 

It  Is  argued  In  appellant's  brief  that  the 
finding  of  the  court  that  a  tender  of  the  last 
payment  of  $8,500  was  never  made  Is  not 
supported  by  the  evidence.  In  answer  to 
this  contention.  It  is  sufficient  to  say  that 
there  Is  in  the  bill  of  exceptions  no  specifica- 
tion, nor  any  attempted  specification,  of  the 
Insufficiency  of  the  evidence  to  support  that 
finding.  We  may  say,  however,  that,  if 
that  question  could  be  reviewed  here,  the  ev- 
idence amply  warrants  the  finding  that  the 
tender  was  not  made. 

There  are  no  other  points  which  call  for 
special  notice.  We  see  no  reason  for  revers- 
ing the  judgment. 

The  Judgment  appealed  from  Is  affirmed. 

We  concur:   LORIGAN,  J.;  HENSHAW,  J. 


(147  Cal.  IM) 

OCONXOR  et  al.  v.  MURPHY  et  al.     (S.  F. 
3,923.) 

(Supreme  Court  of  California.    June  IT.  1905.) 

1.  Wills   —   Constbuction    —   Rbsidcabt 
Clause— Ineffectual  Bequests. 

Under,  Civ.  Code,  S  1326,  requiring  a  will 
to  be  construed  so  as  to  dispose  of  all  testator's 
property,  if  possible,  it  is  to  be  presumed  that 
it  was  the  testator's  intention  to  include  all 
ineffectual  bequests  in  the  residuary  clause; 
and,  in  order  to  exclude  such  bequests,  the  in- 
tention 80  to  do  must  appear  from  appropriate 
language  or  by  clear  implication. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills.  H  965,  967.] 

2.  Same. 

A  will,  after  giving  certain  legacies,  be- 
gueatbed  all  the  residue  of  testator's  property 
to  his  wife  and  children,  in  certain  propor- 
tions. A  subsequent  clause  directed  that  cer- 
tain proi>erty  should  be  kept  and  rented  for  the 
support  of  the  wife  and  children  until  the 
youngest  arrived  at  the  age  of  18  years.  Held, 
that  if  the  clause  directing  the  realty  described 
to  be  kept  and  rented  was  invalid,  as  unlaw- 
fully suspending  alienation,  the  property  became 
a  part  of  the  residue,  and  not  intestate  estate. 

Department  2.  Appeal  from  Superior 
Court,  City  and- County  of  San  Francisco;  J. 
M.  Seawell,  Judge. 

Action  by  Margaret  Mary  O'Connor  and 
another  against  Anna  J.  Murphy,  as  executrix 
of  John  Murphy,  deceased,  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

See  78  Pac.  96di 

Edward  C.  Harrison  and  William  E.  White, 
for  appellants.    J.  C.  Bates,  for  respondents. 


IX)RIGAN,  J.  This  is  an  action  brought 
to  establish  the  title  of  plaintiffs  to  an  un- 
divided two-fifteenths  interest  in  a  lot  of 
land  at  the  corner  of  Geary  and  Mason 
streets,  in  the  city  of  San  Francisco.  Tho 
complaint  alleges  that  plaintiffs  (two  chil- 
dren of  a  deceased  daughter  of  one  John 
Murphy,  deceased)  and  the  defendants  (bl<i 
widow  and  four  children),  constitute  his  sole 
heirs  at  law;  that  said  John  Murphy  died  In 
the  city  and  county  of  San  Francisco  In  1902, 
leaving  as  part  of  his  estate  and  as  his  sep- 
arate property  the  lot  above  mentioned;  that 
a  document  purportihg  to  be  his  last  will 
was  admitted  to  probate  by  the  superior 
court  of  the  city  and  county  of  San  Fran- 
cisco In  November,  1902,  and  letters  testa- 
mentary were  issued  to  his  widow,  Anna  J. 
Murphy,  one  of  the  defendants;  that  by  said 
will,  after  leaving  legacies  to  plaintiffs  and 
others,  he  provided  that: 

"All  the  rest  and  residue  of  my  property 
wherever  situate,  I  give,  devise  and  bequeath 
to  my  wife  and  four  children,  Julia  L.,  John 
L.,  Charles  S.  and  Marian  C.  Murphy  In  the 
following  proportions,  that  Is  to  say: 

"To  my  wife  one  undivided  one-third  and 
to  my  said  children  two-thirds  thereof,  and  in 
case' any  one  or  more  of  my  said  children  die 
without  Issue,  before  final  distribution,  thee 
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his  or  her  share  Is  to  go  to  my  children  sur- 
viving equally.  My  executor  is  hereby  au- 
thorized and  empowered  to  sell  and  convert 
into  cash  my  real  estate  I  die  seized  of,  the 
lot  of  land  8.  E.  corner  Geary  and  Mason 
streets  excepted. 

"It  is  my  express  wish  and  desire  that  said 
lot  of  land  at  said  comer  of  Geary  and  Ma- 
son streets  be  kept  and  rented  for  the  sup- 
port of  my  wife  and  children  until  Marian 
arrives  at  the  age  of  18  years  or  twelve  yeai« 
from  date  of  this  will.  I  expressly  author- 
ize and  empower  my  executor  hereinafter 
named  or  either  of  them  who  qualify,  to 
mortgage  the  said  lot  at  S.  E.  comer  of  Geary 
and  Mason  streets,  to  raise  money  to  pay 
lessee  of  the  building  or  his  assigns,  and  also 
to  renew  the  mortgage  now  on  said  property 
if  it  is  necessary. 

"It  Is  my  express  wish  that  If  any  one 
named  In  this  will  contest  the  same  he  or 
she  take  nothing  under  this  will." 

It  is  then  specially  alleged  that  the  pro- 
vision of  said  will  as  to  the  lot  In  question 
is  invalid  and  void,  and  that  on  account  of 
such  invalidity  the  testator  died  intestate 
as  to  that  particular  property.  Then  fol- 
lows the  prayer  for  a  decree  establishing 
their  title  to  undivided  Interests  in  said  lot 
of  land  as  heirs  at  law  of  said  decedent 

Defendants  Interposed  a  general  demurrer 
to  the  complaint,  which  was  sustained  by  tlie 
lower  court,  and,  plalntifTs  declining  to 
amend,  judgment  was  entered  against  them. 
This  appeal  is  taken  from  said  judgment  for 
the  purpose  of  reviewing  the  order  sustain- 
ing the  demurrer. 

It  is  conceded  on  both  sides  that  the  suf- 
ficiency of  this  complaint  is  to  be  determined 
from  a  consideration  of  the  provisions  of  the 
wiU  of  the  testator.  Appellants  Insist  that 
the  provision  of  that  Instrument  relative  to 
the  lot  In  question  makes  an  attempted  dis- 
position of  it  by  way  of  a  trust  which  un- 
lawfully suspends  the  power  of  alienation, 
and  hence  is  void,  and  that,  such  attempted 
disposition  being  invalid,  the  residuary  clause 
contained  In  the  will  is  ineffectual  to  pass 
said  lot  to  the  devisees  named  therein,  and 
hence  It  descended  to  the  heirs  at  law  of 
testator  as  a  portion  of  his  estate  of  which 
he  died  Intestate.  It  will  be  thus  observed 
that.  In  order  to  give  appellants  any  stand- 
ing under  their  complaint,  it  would  be  neces- 
sary to  determine  in  their  favor,  first,  that- 
this  alleged  tmst  provision  is  void;  and, 
second,  that  the  residuary  clause  was  inef- 
fectual to  pass  the  lot  affected  by  it. 

On  the  part  of  respondents,  while  It  Is 
contended  that,  as  far  as  the  particular  pro- 
vision affecting  the  lot  In  question  Is  con- 
cerned, It  does  not  create  a  trust,  or,  If  it 
does,  that  the  tmst  Is  valid,  it  is  insisted  be- 
yond all  this  that,  conceding  the  provision 
does  create  a  trust,  and  that  such  a  trust 
Is  Invalid,  as  claimed  by  'appellants,  still 
the  residiMry  clause  is  effective  to  pass  the 
property  to  respondents  as  residuary  dev- 


isees thereunder,  and  hence  appellants  have 
no  rights  to  it  which  they  can  assert  under 
their  complaint  We  are  inclined  to  agree 
with  resiKtndents  In  the  view  they  take  of 
the  effect  to  be  given  to  this  general  resid- 
uary clause.  It  Is  proper  to  say  at  this 
point  that  while,  as  we  proceed,  we  shall 
refer  to  the  provision  relative  to  the  lot  In 
question  as  the  "trust  provision"  or  "trust 
clause,"  It  Is  not  to  be  understood  there- 
from that  we  decide  that  the  terms  of  that 
provision  constitute  a  trast  The  view  we 
take  of  the  residuary  clause  makes  it  un- 
necessary for  us  to  do  so.  We  simply  use  the 
terms  for  convenience  sake,  and  as  issuming 
for  the  purposes  of  the  decision  the  con- 
struction the  appellants  place  on  such  pro- 
vision. 

To  return  to  the  r^sldpary  clause:  It  la 
not  questioned  but  that  under  a  general  resid- 
uary clause  in  a  will  the  devisees  therein, 
and  not  the  heirs  at  law,  take  all  property 
described  In  a  particular  devise  which  for 
any  reason  fails  to  be  effectual.  This  rule 
is  so  declared  by  our  Code,  which  provides 
that  "a  devise  of  the  testator's  real  property 
passes  all  the  real  property  which  he  was  en- 
titled to  devise  at  the  time  of  his  death  not 
otherwise  effectually  devised  by  his  will." 
Civ.  Code,  §  1332;  Estate  of  Upham,  127  Cal. 
02,  59  Pac.  315.  But  it  la  claimed  by  appel- 
lants that  this  rule  only  applies  to  an  un- 
qualified residuary  bequest  of  the  whole  of 
the  residue  of  the  estate,  and  It  Is  particu- 
larly insisted  that  the  residuary  clause  In 
question  here  disposed  absolutely  of  only  a 
portion  of  the  residue  of  the  estate,  namely, 
all  that  portion  except  this  lot;  that  ^b  to 
this  lot.  It  was  the  declared  Intention'  (>f  the 
testator  to  take  It  out  of  the  residuum  of  his 
estate,  and  otherwise  dispose  of  it;  and 
that  having  failed  to  accomplish  this  pur- 
pose, by  reason  of  the  invalidity  of  the  pro- 
vision by  which  it  was  attempted,  the  resid- 
uary clause  does  not  apply  to  It,  and  the 
residuary  devisees  do  not  take  It  to  the  ex- 
clusion of  the  heirs  at  law.  We  do  not  think 
this  claim  has  any  force  when  there  are 
applied  to  the  provisions  of  the  will  in  ques- 
tion, and  particularly  these  clauses,  the  ordi- 
nary canons  of  testamentary  construction. 
The  qualification  to  the  general  rule  which 
appellants  claim  is  applicable  to  the  resid- 
uary devise  here  only  obtains  when  it  is 
apparent  from  all  the  provisions  of  a  will, 
or  from  a  particulat  provision  thereof,  that 
it  wds  the  intention  of  the  testator  to  en- 
tirely exclude  a  certain  portion  of  his  estate 
from  the  operation  of  the  residuary  clause; 
that  Is,  it  must  be  manifest  from  the  pro-  ' 
visions  of  the  will  that  in  no  event  was  that 
portion  intended  to  fall  within  the  residuary 
clause.  It  is  not  enough  that  It  appear  from 
a  clause  of  the  will  simply  that  the  testator 
Intended  to  make  a  particular  devise  of  a 
jK>rtIon  of  his  estate,  which,  however,  for 
some  reason,  failed  to  be  effectual,  because, 
if  that  were  the  rule,  it  would  apply  to  eveir 
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lapsed  or  Invalid  bequest,  and  the  residuary 
clause  could  never  be  effectual  to  carry  It. 
On  the  contrary,  It  must  appear  unequivo- 
cally that  It  was  the  Intention  of  the  testa- 
tor not  only  to  make  a  particular  devise,  but 
It  must  further  appear  from  the  terms  of 
such  devise  or  from  other  provisions  of  the 
will  that  it  was  the  intention  of  the  testa- 
tor that  the  residuary  clause  should  not,  in 
any  event,  carry  such  bequest,  should  It  be- 
come Inoperative  for  any  reason.  The  In- 
tention to  Include  all  InefTectual  bequests  In 
the  residuary  clause  is  presumed.  The  In- 
tention to  exclude  must  appear  from  ap- 
propriate language  evidencing  that  Intention 
or  by  clear  implication.  The  making  of  a 
will  raises  a  presumption  that  the  testator 
Intended  to  dispose  of  all  his  property.  Resid- 
uary clauses  are  generally  Inserted  for  the 
purpose  of  making  that  disposition  com- 
plete, and  these  clauses  are  always  to  re- 
ceive a  broad  and  liberal  interpretation,  with 
a  view  of  preventing  Intestacy  as  to  any  por- 
tion of  the  estate  of  the  testator;  and  this 
general  rule  is  In  harmony  with  the  declara- 
tion of  onr  Code  that  the  provisions  of  a  will 
must  be  construed,  if  possible,  so  as  to  effect 
that  purpose.    Civ.  Code,  i  1326. 

Applying  these  rules  of  interpretation  to 
the  clauses  of  this  will  now  under  considera- 
tion, we  are  satisQed  that  It  must  be  held 
to  have  been  the  intention  of  the  testator  that 
his  estate,  save  what  was  previously  given 
as  legacies  to  the  appellants  and  others, 
should  go  to  his  wife  and  children  as  the 
residuai-y  devisees,  and  that  this  would  in- 
clude the  lot  In  question  if  the  trust  clause 
relative  thereto  should,  for  the  reasons  urged 
by  appellants,  be  held  void.  The  testator,  by 
the  residuary  clause  of  his  will,  in  the  first 
instance  made  in  absolute  disposition  of  "all 
the  rest  and  residue"  of  his  property,  "wher- 
ever situate,"  which  Included  the  lot  In  ques- 
tion. In  favor  of  his  wife  and  children,  in 
specified  proportions.  He  thus  by  clear  and 
comprehensive  language  gave  expression  to 
his  general  intention  that  they  should  take 
all  the  residue  of  Jils  estate  without  limita- 
tion or  qualification.  By  a  subsequent  clause 
he  endeavored  to  create  a  trust  with  refer- 
ence to  a  portion  of  said  residue — this  lot — 
and  thereby  place  a  limitation  on  the  absolute 
devise  thereof  previously  made.  But  It  will 
be  observed  that  this  trust  clause  Itself  does 
not  attempt  to  withdraw  this  lot  entirely 
from  the  previous  disposition  made  of  It  in 
the  general  residuary  clause,  and  to  make, 
as  contended  by  appellants,  a  separate,  dif- 
ferent, and  absolute  disposition  of  It.  It 
withdraws  It  only  to  the  extent  that  Is  neces- 
sary to  accomplish  the  purposes  of  the  trust 
which  is  created  relative  to  It.  While  under 
the  general  residuary  clause  the  devise  of 
this  particular  property  by  the  testator  In 
favor  of  his  wife  and  children  is  absolute, 
under  the  trust  provision  a  limitation  Is 
placed  upon  this  absolute  devise,  and  It  only 
becomes  effectual  as  such  upon  the  termina- 


tion of  the  trust.  The  estate  In  It,  however, 
^o  which  they  ultimately  succeed.  Is  vested  in 
them  under  the  general  devise,  and  not  under 
the  terms  of  the  trust,  because  the  trust 
makes  no  provision  as  to  where  the  fee  In 
this  property  shall  go  on  Its  determination. 
There  can  be  no  question  on  this  point  If  It 
be  assumed  that  the  trust  Is  valid.  And  if  It 
be  conceded,  as  claimed  by  appellants,  that 
the  trust  is  void,  still  its  provisions  must  be 
taken  into  consideration  for  the  purpose  of 
determining  not  only  how  far  they  were  In- 
tended to  affect  the  absolute  estate  In  this 
property  originally  Invested  In  the  devisees 
under  the  residuary  clause,  but  for  tlie  addi- 
tional purpose  of  ascertaining  from  them, 
considered  In  connection  with  the  other  pro- 
visions of  the  will,  whether  it  was  the  inten- 
tion of  the  testator.  If  for  any  reason  the 
trust  provision  was  Inoperative,  that  the 
property  affected  by  It  should  not  pass  under 
the  general  residuary  clause  in  which  It  was 
first  incorporated.  Now,  there  Is  certainly 
nothing  In  the  terms  of  this  trust  which 
would  indicate  that  It  was  the  intention  of 
the  testator  by  Its  creation  that  In  no  event 
was  the  property  affected  thereby  to  pass 
under  the  general  residuary  clause.  On  the 
contrary,  the  reasonable  inferences  to  be  de- 
duced from  all  the  provisions  of  the  will  are 
that  he  did  so  Intend,  and  no  other  reasonable 
conclusion  can  be  arrived  at  when  we  apply 
to  those  provisions  the  rules  of  interpretation 
heretofore  invoked.  That  the  testator  Intend- 
ed to  dispose  of  all  his  property  under  his 
will  is  not  left  to  presumption.  The  compre- 
hensive langtiage  of  the  residuary  clause  It- 
self discloses  this,  and  the  further  clause 
excluding  any  beneficiary  under  the  will 
from  taking  the  bequest  given  to  him,  should 
he  contest  the  will,  emphasizes  this  Intention. 
He  had,  In  addition  to  bequests  to  others, 
provided  for  the  payment  of  legacies  to  these 
appellants,  which  provision  In  their  favor 
precludes  any  Idea  that  he  Intended  they 
should  for  any  reason  take  anything  further 
of  his  estate.  Having  made  these  gifts,  the 
testator  then  plainly  manifested,  under  the 
general  residuary  clause  and  the  subsequent 
trust  provision,  an  intention  to  dispose  of  all 
the  residue  of  his  estate  for  the  exclusive 
benefit  of  Ills  wife  and  children.  To  that  end 
he  made.  In  the  first  Instance,  an  absolute 
devise  to  them  of  all  the  residue  of  his  prop- 
erty; thereby  evincing  In  explicit  language 
a  general  intention  that  they  should  take  It 
to  the  exclusion  of  all  others.  A  subsequent 
provision  creating  a  trust  as  to  a  portion  of 
this  residue  was  equally  and  exclusively  for 
their  benefit  and  advantage.  At  least,  the 
testator  so  intended,  and  his  intention  is  ail 
we  are  now  concerned  with.  As.  then,  the 
general  residuary  clause  was  plainly  Intended 
by  the  testator,  In  the  first  Instance,  to  carry 
absolutely  all  the  residue  of  his  estate  to  the 
devisees  named  therein,  and  the  trust  cre- 
ated by  a  subsequent  clause,  even  If  void, 
still  discloses  that  its  provisions  were  ex-- 
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cluslvely  for  the  benefit  of  the  same  persons 
named  in  the  residuary  clause,  it  Is  only  a 
reasonable  presumption  to  be  Indulged  In 
that  tlie  testator  Intended,  If  tbe  subsequent 
trust  provision  as  to  part  of  tbfe  residue  of 
liis  estate  should  for  any  reason  become  In- 
operative, that  the  property  mentioned  there- 
in should  lapse  into  the  general  residuary  de- 
vise from  which  it  was  taken,  and  pass  to 
the  respondents  as  residuary  devisees  there- 
under. When  we  observe  that,  under  both 
the  general  residuary  clause  and  the  trust 
provision,  the  testator  was  providing  solely 
for  the  distribution  of  the  residue  of  his  prop- 
erty in  favor  of  his  wife  and  children,  there 
is  no  room  for  any  other  presumption  than 
that  he  Intended  the  prior  absolute  devise 
to  prevail  in  the  event  that  the  subsequent 
trust  provision  became  ineffectual. 

Concluding,  then,  as  we  do,  that,  even  if 
the  trust  provision  Is  void,  still  the  lot  af- 
fected by  it  passed  to  the  respondents  as  dev- 
isees under  the  general  residuary  clause,  by 
which  it  was  first  absolutely  devised,  and  not 
to  the  heirs  at  law  of  the  testator,  it  Is  obvi- 
ous that  any  question  as  to  the  validity  or 
Invalidity  of  the  trust,  or  whether  the  pro- 
vision constitutes  a  trust,  is  necessarify  elim- 
inated from  consideration.  That  question  is 
one  which,  under  the  conclusion  we  have 
reached,  as  to  the  effect  and  operation  of 
the  residuary  clause,  can  affect  the  residuary 
devisees  alone,  and  is  one  in  which  the  appel- 
lants or  heirs  at  law  can  now  have  no  further 
interest  or  concern. 

The  demurrer  to  the  complaint  was  prop- 
erly sustained,  and  tbe  Judgment  is  affirmed. 


We    concur; 
SHAW,  J. 


McFARLAND,    J.;    HEN- 


(147  Cal.  166) 

HUTTON  v.  SUPERIOR  COURT  OP  CITY 

AND  COUNTY  OP  SAN  PRAN- 

ClSCOetal.    (8.  P.  4,094.) 

(Supreme  Court  of  California.    June  17,  1905.) 

1.  Injunction  —  Contempt— Punishment— 
Pboceedings— Affidavit. 

Where  a  contempt  is  ooinmitted  without 
the  presence  of  the  court,  the  affidavit  of  facts 
constitutes  the  complaint,  and  is  insufficient  to 
confer  jurisdiction  on  the  court  to  punish  the 
defendant,  unless  it  shows  a  case  of  contempt 
on  its  face. 

[EM,  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Contempt,  i  146.] 

2.  Same— Review— Cebxiobabi. 

Where  an  affidavit  which  was  the  basis  of 
a  proceeding  to  punish  petitioner  for  contempt 
was  insufficient  to  confer  jurisdiction,  petition- 
er was  entitled  to  have  an  order  adjudging  him 
guilty  reviewed  on  certiorari. 

3.  Same— Intent. 

Where  an  affidavit  for  contempt  for  vio- 
lation of  an  injunction  restraining  police  offi- 
cers from  pictietinK  or  bloclsading  certain  prem- 
ises, and  from  intimidating  or  preventing  per- 
sons from  patronizing  P.'s  restaurant  business, 
alleged  that  petitioner,  with  knowledge  and  no- 
tice of  the  injunction,  arrested  one  I),  on  her 
way  home  after  patronizing  such  restaurant, 
but  failed  to  charge   that  petitioner   had   any 


knowledge  that  D.  had  ever  been  in  such  re»' 
taurant,  or  had  any  knowledge  of  facts  reason- 
ably tending  to  show  such  a  situation,  or  that 
she  was  arrested  because  she  was  a  patron  of 
P.,  it  was  insufficient. 
4.  Same— Officebs— MiscoNDUcr  in  Office. 

Code  Civ.  Proc.  $  1209,  subd.  3,  in  spec- 
ifying acts  "in  respect  to  a  court  of  justice  or 
proceiedings  therein,"  constituting  contempts, 
names  "mi8l)ehavior  in  office  or  other  willful 
'neglect  or  violation  of  duty  by  a  sheriff  or  oth- 
er person  appointed  or  elected  to  perform  a 
judicial  or  ministerial  service."  Held,  that 
such  section  only  includes  misbehavior  done  "in 
respect  to"  such-  court  or  some  proceeding 
therein,  and  does  not  include  an  unauthorized 
arrest  not  shown  to  be  a  willful  disobedience 
of  any  judgment,  order,  or  process  of  the  court. 

In  Bank.  Certiorari  by  H.  W.  Hutton 
against  the  superior  court  in  and  for  the 
city  and  county  of  San  Francisco  to  review 
a  proceeding  assessing  a  fine  against  peti- 
tioner for  contempt    J^idgment  annulled. 

Davis  Louderback,  for  petitioner.  George 
D.  Collins,  for  respondent 


ANGELLOTTI,  J.  Certiorari  to  review 
certain  proceedings  culminating  in  a  Judg- 
ment adjudging  petitioner  guilty  of  contempt 
of  court  and  requiring  him  to  pay  a  fine  of 
$100.  The  contempt  charged  was  the  alleged 
willful  violation  by  petitioner  of  the  terms 
of  a  certain  decree  given  in  an  action  brought 
by  one  Jean  Pon  against  George  W.  Witt- 
man,  chief  of  police  of  the  city  and  county 
of  San  Francisco  and  others,  to  which  peti- 
tioner was  not  a  party,  whereby  said  Wltt- 
mau,  chief  of  police,  and  James  T.  Donovan, 
a  sergeant  of  police,  and  "all  police  officers 
of  the  said  city  and  county,  •  •  »  and 
all  other  persons  acting  under  their  direc- 
tioh  or  control,"  were  perpetually  restrained 
"from  in  any  manner  whatever  entering  into 
or  upon  and  from  in  any  manner  whatever 
interfering  with  or  infringing  upon  the  qniet 
and  peaceable  iwssesslon  and  enjoyment  by 
the  said  plaintiff,  Jean  Pon,  of  the  premises 
No.  1120  Dupont  street,  in  the  said  city  and 
county  of  San  Francisco,  and  from  in  any 
manner  not  authorized  by  law  interfering 
with  or  intimidating  or  preventing  any  per- 
son or  persons  from  patronizing  the  restau- 
rant business  or  the  cigar  business  of  said 
plaintiff,  Jean  Pon,  situate  upon  the  said 
premises,  and  from  In  any  manner  whatever 
impairing  or  injuring  either  the  said  res- 
taurant business  or  tlic  said  cigar  business 
of  the  said  plaintiff,  Jean  Pon,  and  from  In 
any  manner  whatever  picketing  or  blockad- 
ing the  said  premises  No.  1120  Dupont  street, 
in  the  said  city  and  county  of  San  Francisco, 
either  by  means  of  police  officers  or  other- 
wise, or  at  all."  A  copy  of  this  injuncti(« 
had  been  served  upon  petitioner  prior  to  the 
date  upou  which  the  acts  constituting  tbe 
alleged  contempt  were  committed. 

Several  points  are  made  against  the  va- 
lidity of  the  contempt  proceedings,  but  it  will 
be  necessary  to  notice  only  one.    The  acts 

constituting  the  alleged  contempt  were  co 
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otltted  without  the  presence  of  the  court. 
The  only  affidavit  presented  as  the  basis  of 
the  contempt  proceedings  was  that  of  Jean 
Pon.  Such  affidavit,  so  far  as  it  attempted 
to  allege  any  specific  acts  on  the  part  of 
the  petitioner  In  violation  of  the  injunction, 
was  as  follows,  viz.:  "That  »  •  »  with 
full  knowledge  and  notice  of  the  said  injunc-^ 
tlon,  and  of  the  contents  thereof,  the  said' 
H.  W.  Hutton  directed  and  commanded  two 
police  officers  of  the  said  city  and  county  of 
San  Francisco,  to  wit,  one  George  F.  Barry 
and  one  C.  E.  Fennell,  to  arrest  and  impris- 
on, and  they  did  accordingly  arrest  and  im- 
prison, one  Mary  Durau,  who  was  then  and 
there  a  customer  of  the  said  restaurant  busi- 
ness of  the  said  plaintUf,  Jean  Pon,  and  who 
then  and  there  was  proceeding  on  her  way 
home  after  patronizing  the  said  restaurant. 
That  notwithstanding  said  facts  the  said  po- 
lice officers,  •  •  •  acting  under  and  pur- 
suant to  the  said  direction  and  the  said  or- 
der of  the  said  H.  W.  Hutton,  did  as  afore- 
said arrest  the  said  Mary  Duran,  and  did 
thereby  intimidate  and  prevent  her  from 
thereafter  patronizing  the  said  restaurant 
business  of  the  said  plaintlfF,  Jean  Pon. 
That  the  said  acts  on  the  part  of  the  said 
H.  W.  Hutton  did  Impair  and  injure  the  said 
restaurant  business  of  the  said  plaintiff,  Jean 
Pon,  to  wl^  this  affiant.  •  •  *  That  in 
respect  to  the  said  arrest  of  the  said  Mary 
Duran,  the  same  was  made  without  cause 
and  without  a  warrant,  writ,  or  process  of 
any  court  or  Judge,  and  was  not  made  or  had 
for  any  offense  or  crime  committed  within 
the  view  or  presence  of  the  said  Hutton  or 
the  said  Fennell,  and  was  not  made  or  had 
for  treason,  felony,  or  breach  of  the  peace, 
nor  for  any  other  crime  or  offense  whatever; 
but  the  said  arrest  was  made  maliciously 
and  without  reasonable  or  probable  cause. 
•  ♦  ♦  That  by  reason  of  the  said  arrest 
and  Imprisonment  of  the  said  Mary  Duran 
she  was  thereby  intimidated  and  prevented 
by  the  said  H.  W.  Hutton  from  thereafter 
patronizing  the  said  restaurant  of  the  said 
plaintiff,  Jean  Pon,  situate  upon  the  said 
premises  No.  1129  Dupont  street.  •  •  • 
That  the  said  arrest  was  made  without  au- 
thority of  law,  and  against  the  will  and  with- 
out the  consent  of  affiant  or  of  the  said 
Mary  Duran."  Other  allegations,  which 
were  Inserted  merely  as  the  deponent's  con- 
clusions from  the  specific  facts  alleged,  are 
immaterial. 

We  are  satisfied  that  this  affidavit  does  not 
state  facts  constituting  a  violation  of  the  in- 
junction, and  therefore  does  not  state  facts 
constituting  a  contempt  of  court  It  is  well 
settled  that,  where  the  contempt  is  commit- 
ted without  the  presence  of  the  court,  the  af- 
fidavit of  facts  forming  the  basis  of  Judicial 
action  mast  show  upon  its  face  a  case  of 
contempt,  and,  if  it  does  not,  the  court  is 
wanting  in  Jurisdiction,  and  the  order  of 
contempt  is  void  and  will  be  annulled  on  cer- 
tiorari.   Overend  v.  Superior  Court,  ]31  Cal. 


280,  286,  63  Pac.  372;  Rogers  v.  Superior 
Court,  145  Cal.  88.  78  Pac.  344.  In  such  s 
case,  It  is  Immaterial  what  may  be  shown 
to  the  court  upon  the  hearing,  or  specified 
and  found  by  the  court  in  its  decree  adjudg- 
ing the  accused  guilty  of  contempt.  The 
proceedings  are  void  ab  initio.  The  affidavit 
or  affidavits  upon  which  the  contempt  pro- 
ceeding is  based  constitute  the  complaint, 
and,  unless  they  upon  their  face  charge  facts 
constituting  a  contempt,  the  court  is  without 
Jurisdiction  to  proceed.  If  it  be  assumed, 
purely  for  the  purposes  of  this  case,  that  if 
petitioner  bad  known  that  the  Mary  Duran 
mentioned  in  the  .affidavit  was,  at  the  time 
of  her  arrest,  on  her  way  home  after  patron- 
izing the  restaurant  of  Jean  Pon,  his  pro- 
curing her  arrest  would  have  been  such  an 
interference  with  the  business  of  said  Jean 
Pon  as  to  constitute  a  violation  of  the  terms 
of  the  injunction,  it  still  remains  that  there 
Is  not  the  slightest  Intimation,  contained  In 
the  affidavit  to  the  effect  that  petitioner  had 
any  knowledge  that  said  Mary  Duran  was  a 
patron  of  said  Jean  Pon,  had  ever  been  in 
bis  restaurant  or  had  ever  been  in  the  place 
known  as  No.  1129  Dupont  street,  or  that  he 
had  any  knowledge  of  facts  reasonably  tend- 
ing to  show  such  a  situation  of  affairs.  Some 
such  knowledge  on  the  part  of  petitioner  was 
absolutely  essential  to  a  willful  violation  of 
the  Injunction  in  the  respects  specified  in  the 
affidavit.  If  petitioner  was  instrumental  -in 
procuring  the  arrest  of  the  woman  without  a 
warrant,  acting  maliciously  and  without 
probable  cause,  be  might  be  liable  in  some 
way' in  some  other  proceeding-;  but  he  could 
not  be  guilty  of  a  violation  of  the  terms  of 
the  injunction,  unless  he  knew  or  had  rea- 
son to  know  that  the  woman  bad  come  from 
the  premises  occupied  by  said  Jean  Pon,  or 
was  a  patron  of  said  premises,  for,  unless  he 
knew  this,  he  could  not  know  that  bis  acts 
could  in  any  degree  Interfere  with  the  busi- 
ness of  said  Jean  Pon. 

Contempt  proceedings  are  quasi  criminal 
in  their  nature,  and  an  intent  to  commit  a 
forbidden  act  is  as  essential  to  guilt  as  in  the 
case  of  a  charge  of  a  criminal  offense.  The 
absence  of  any  allegation  in  this  behalf  ren- 
ders the  affidavit  fatally  defective,  and  the 
subsequent  proceedings  absolutely  void.  We 
do  not  desire  to  be  understood  as  deciding 
that  the  affidavit  in  other  respects  states 
facts  sufficient  to  show  a  violation  of  the 
Injunction.  There  ls*no  allegation  to  the  ef- 
fect that  the  arrest  of  the  woman  was  made 
because  she  was  a  patron  of  the  business  of 
Jean  Pon,  or  for  the  purpose  of  keeping  her. 
away  from  the  premises  of  said  Jean  Pon. 
However  broadly  the  Injunction  may  be  con- 
strued, it  cannot  be  construed  as  decreeing 
immunity  from  arrest  to  all  patrons  of  Jean 
Pon,  simply  becaUse  they  were  such  patrons, 
and  their  arrest  might  deprive  J^an  Pon  of 
their  patronage.  The  injunction,  at  most, 
was  intended  to  prevent  the  commission  of 
the  specific  acts  nai^^e^v^^  decree,  such 
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as  plcketlDg  and  blockading,  and  snch  other 
acts  as  might  be  committed  for  the  purpose 
of  preventing  persons  from  patronizing  the 
premises  occupied  by  Jean  Pon.  If  the  affl- 
davit  contained  allegations  showing  such  an 
arrest,  a  dUTerent  case  might  have  been  pre- 
sented. 

Questions  as  to  the  proper  construction  of 
this  injunction  decree  and  the  correctness 
of  the  action  of-  the  superior  court  in  grant- 
ing the  same  are  involTed  in  an  appeal  there- 
from now  pending  herein,  and  will  not  here 
be  further  discussed. 

It  was  alleged  in  the  affidavit  of  Jean  Pon 
that  the  petitioner  was,  at  the  time  of  the 
commission  of  the  alleged  acts,  a  police  com- 
missioner of  the  city  and  county  of  San 
B^anclseo,  and  the  superior  court  found  that, 
by  reason  of  directing  the  arrest  of  Mary  Du- 
ran  under  the  circumstances  set  forth  in  such 
affidavit,  he  was,  in  addition  to  l)eing  guilty 
of  contempt  because  of  disobedience  of  a 
lawful  Judgment,  etc.,  guilty  of  misbehavior 
in  office,  constituting  a  contempt  of  conrt, 
under  the  provisions  of  subdivision  3,  i  1209,* 
of  the  Code  of  Civil  Procedure.  That  sec- 
tion, in  specifying  what  acts  or  omissions 
"in  respect  to  a  court  of  justice  or  proceed- 
ings therein"  ate  contempts  "of  the  author- 
ity of  the  court,"  specifies  In  subdivision  3 
"misbehavior  in  office,  or  other  willful  neg- 
lect or  violation  of  duty  by  an  attorney,  coun- 
sel, clerk,  sheriff,  coroner,  or  other  person, 
appointed  or  elected  to  perform  a  Judicial  or 
ministerial  service."  There  being  no  suffi- 
cient allegation  showing  willful  disobedience 
of  Any  Judgment,  order,  or  process  of  the 
court,  the  subdivision  quoted  above  has  no 
application  to  the  facts  of  this  case.  It  is 
not  every  misbehavior  in  office  by  any  of  the 
officers  specified  therein  that  constitutes  a 
contempt  of  the  authority  of  a  conrt.  The 
misbehavior  by  such  an  officer,  to  constitute 
a  contempt  of  the  court,  must  be  "in  respeci 
to"  such  court  or  some  proceeding  therein. 
Eliminating  the  element  of  disobedience  to 
the  Judgment,  the  alleged  misbehavior  was, 
at  most,  simply  the  malicious  taking  part  in 
an  arrest  that  was  unauthorized  by  the  facts. 
This  would  not  be  a  contempt  of  the  author- 
ity of  any  court. 

The  proceedings  and  Judgment  of  contempt 
against  petitioner  are  annulled. 

We  concur:  BEATTT,  0.  J.;  LORIGAN, 
J.;  SHAW,  J.;  VAN  DYKB,  J.;  HEN- 
SHAW,  J. 

ntl  Cal.  143)' 

SMITH  V.  SMITH.    (8.  P.  3,098.) 

(Sapreme  Conrt  of  California.    June  17,  1905.) 

1.  New  Tbiai.  —  Effect  —  Suspension  of 
Judgment. 

In  an  action  by  a  wife  against  the  hus- 
band for  maintenance  on  the  {;roand  of  deser- 
tion, she  secured  a  decree  requiring  him  to  pay 
$100  a  month  for  her  maintenance.  The  hus- 
band commenced  an  action  for  divorce,  and  ob- 


tained a  decree  for  a  divorce  and  terminating 
pstyments  under  the  maintenance  decree  at  a 
certain  date.  A  new  trial  was  granted  in  the 
divorce  action.  Beld,  that  this  left  the  main- 
tenance decree  enforceable  according  to  its 
original  terms, 
a.  DivoBCB— AxmoNT— Pbbvioub   Provision 

FOB  Wife's  Support. 

Where  a  wife  had,  In  a  suit  for  mainte- 
nance on  the  ground  of  desertion,  obtained  a 
decree  requiring  certain  monthly  payments,  the 
granting  of  alimony  to  the  wife  In  a  subsequent 
suit  for  divorce  by  the  husband  was  error,  in 
the  absence  of  any  showing  that  the  provision 
made  by  the  maintenance  decree  was  inade- 
quate. 

McFarland,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  City  and  Coimty  of  San  Francisco; 
Frank  J.  Murasky,  Ju|dge. 

Action  for  divorce  by  Charles  A.  Smltb 
against  Josephine  Smith.  From  an  order 
granting  defendant  alimony  pending  an  ap^ 
I>eal  from  an  order  granting  a  new  trial, 
plaintiff  appeals.    Reversed. 

See  79  Pac.  275. 

Fosbay  Walker,  for  appellant  Aylett  B. 
Cotton,  for  respondent 

LORIGAN,  J.  This  is  an  appeal  from  an 
order  granting  defendant  the  sum  of  $100 
per  month  alimony  pending  an  appeal  from 
an  order  granting  a  new  trial,  and  an  addi- 
tional sum  for  attorney's  fees  and  costs.  ]J^o 
point  is  made  as  to  the  award  of  counsel  fees 
or  costs,  the  sole  question  being  concerning 
the  validity  of  the  award  of  alimony. 

It  appears  from  the  record  that  on  April 
20,  1890,  the  superior  court  of  San  Francisco, 
in  an ,  action  brought  by  the  defendant 
against  the  plaintiff  for  maintenance  on  the 
ground  of  desertion,  made  a  decree  in  defend-  . 
ant's  favor,  requiring  plaintiff  to  pay  $100 
a  month  for  her  maintenance,  commencing 
May  15th  of  that  year.  No  appeal  was  taken 
from  this  decree,  and  payments  were  there- 
after made  as  by  its  terms  required  up  to 
June  15,  1901.  Subsequent  to  the  entry  of 
said  decree,  plaintiff  commenced  an  action 
for  divorce  against  defendant  on  the  ground 
of  extreme  cruelty,  and  on  December  26, 
1900,  a  decree  therefor  was  duly  entered  In 
his  favor,  by  the  terms  of  which  It  was  pro- 
vided that  he  should  continue  to  pay  defend- 
ant monthly  the  amount  .directed  by  said 
decree  for  maintenance  until  June  15,  1901, 
at  which  time  it  was  provided  in  the  decree 
that  further  payment  should  cease.  No  pro- 
vision for  any  alimony  was  made  In  the  de- 
cree of  divorce.  Thereafter,  on  motion  of  de- 
fendant, and  on  August  30,  1001,  the  court 
granted  her  a  new  trial  In  the  divorce  case, 
and  on  the  26th  day  of  November  following 
made  the  order  granting  alimony,  from  which 
this  appeal  is  taken. 

In  addition  to  the  foregoing,  the  affidavits 
of  the  respective  parties  to  the  suit  were  pre- 
sented upon  the  hearing  of  the  motion  for  ali- 
mony.    The  affidavit  of  defendant   recited^ 
generally  that  she  had  no  property  or  mea^s^ 
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with  which  to  support  and  maintain  herself, 
and  "that  the  sum  of  $200  a  month  Is  a  rea- 
sonable sum  to  be  allowed  to  defendant  for 
her  support  and  maintenance  pending  suck 
appeal."  The  afiSdarit  of  the  plaintiff  stated 
that  he  was  in  receipt  of  a  salary  of  $375 
a  month;  tliat  he  had  no  other  means  or 
property,  and  out  of  his  monthly  salary  was 
supporting  himself  and  his  aged  and  depend- 
ent mother. 

It  will  be  noted,  from  what  has  been  said 
above,  that  when  the  decree  of  divorce  was 
granted  plaintiff  there  was,  and  for  a  long 
time  prior  thereto  had  existed,  a  decree  in 
defendant's  favor  awarded  In  the  mainte- 
nance suit,  giving  her  $300  a  month  for  her 
support  The  decree  of  divorce  undertook  to 
terminate  payments  under  this  maintenance 
decree  after  June  15,  1901.  If  we  assume 
that  this  provision  in  the  divorce  decree  was 
valid,  still,  when  the  order  for  a  new  trial 
In  the  divorce  suit  was  granted,  it  set  aside 
the  divorce  decree,  to  the  extent,  at  least, 
that  it  undertook  to  affect  the  decree  for 
maintenance,  and  left  the  latter  enforceable 
against  plaintiff  according  to  Its  terms. 
Smith  V.  Superior  Court,  136  Cal.  18,  68  Pac. 
100.  And  after  the  order  for  a  new  trial  was 
made  In  the  divorce  case,  and  before  the 
payment  of  alimony  was  ordered,  the  defend- 
ant did,  upon  plaintiff's  refusal  to  pay  under 
the  maintenance  decree,  proceed  to  enforce 
that  judgment  and  compel  payment  by  pro- 
ceedings in  contempt,  and  it  was  to  prevent 
this  that  the  application  for  the  writ  of  pro- 
hibition disposed  of  in  Smith  v.  Superior 
Court,  supra,  was  unsuccessfully  made.  It 
appears  further  that  the  order  providing  for 
alimony,  from  which  this  appeal  is  taken, 
was  made  while  plaintiff  herein  was  resisting 
the  payment  under  the  decree  of  mainte- 
nance, and  while  his  application  for  a  writ 
of  prohibition  above  referred  to  was  pending 
here.  As,  thus,  no  matter  what  dispute  upon 
the  subject  may  have  existed,  there  was  in 
law,  when  the  decree  for  alimony  in  the 
divorce  case  was  made,  a  valid  enforceable 
maintenance  decree  In  defendant's  favor  for 
$100  a  month  for  her  support,  the  real  effect 
of  the  alimony  order  was  to  give  defendant 
an  additional  $100  per  mouth;  in  other  words, 
under  two  separate  and  distinct  orders,  re- 
quire plaintiff  to  .pay  for  the  same  purpose 
the  same  amoimt  per  month.  We  do  not 
think  the  order  for  alimony,  under  the  show- 
ing made  upon  the  application  for  It,  can  be 
sustained. 

It  Is  true  that  the  court  to  vested  with  dis- 
cretionary power  In  determining  whether, 
and  to  what  amount,  alimony  pendente  lite 
shall  be  awarded,  and  its  order  will  not  be 
disturbed  except  for  an  abu.«!e  of  that  dis- 
cretion; but  this  not  an  arbitrary  power. 
This  discretion  must  be  exercised  along  legal 
lines,  and  in  determining  the  matter  the 
court  must  take  into  consideration  the  cir- 
cumstances of  the  parties,  their  necessities, 
and  the  financial  ability  of  the  husband,  and 


make  such  an  award  as  from  these  consid- 
erations is  deemed  proper.  Now,  to  what  ex- 
tent were  the  circumstances  and  necessities 
of  the  parties  shown  to  the  court  upon  the 
hearing?  The  statements  in  the  affidavit  of 
the  defendant  upon  the  only  point  Involved, 
the  amount  necessary  for  her  support,  were 
of  the  most  general  character — that  she  had 
no  means  to  support  herself  during  the  pend- 
ing of  the  appeal,  and  that  the  sum  of  $200 
a  month  was  a  reasonable  simi  to  be  allowed 
her  for  her  support  during  that  period.  The 
affidavit  of  plaintiff  discloses  that  he  had  no 
means  or  property  otber  than  his  salary  of 
$375  a  month,  out  of  which  he  supported  him- 
self and  his  aged  and  dependent  mother. 
When  you  eliminate  from  consideration  the 
evidence  relative  to  the  decree  for  mainte- 
nance, the  above  was  the  entire  showing  up- 
on which  the  order  for  alimony  was  made, 
from  which  It  is  apparent  that,  at  best,  it  is 
an  extremely  meager  one  on  which  to  sup- 
port it.  But  the  decree  for  maintenance 
could  not  be  eliminated  from  consideration. 
And,  when  taken  into  consideration,  we  are 
unable  to  perceive  how  the  order  can  be  sup- 
ported. This  decree  for  maintenance  was  in 
fact  .the  only  substantive  evidence  upon  the 
main  question  involved  in  the  application  for 
alimony,  namely,  what.  If  anything,  would 
be  a  reasonable  amount  to  require  the  plain- 
tiff to  pay  for  the  support  of  defendant? 
The  defendant  would  only  be  entitled  to  an 
order  in  the  divorce  case  for  such  an  allow- 
ance in  the  event  that  it  appeared  on  the 
hearing  that  she  was  without  means,  and 
that  no  provision  had  been  made  for  her  ade- 
quate support  by  her  husband.  But  the  de- 
cree for  maintenance,  which  was  subsisting 
and  enforceable  against  him,  requiring  him 
to  pay  her  $100  a  month,  was  evidence  that 
such  adequate  provision  had  been  made  for 
the  very  purpose  for  which  she  sought  the 
allowance  under  the  application  for  alimony. 
And  this  was  under  a  decree  rendered  in  the 
same  court,  though  »  different  department. 
In  which  the  petition  for  alimony  was  heard 
and  rendered,  in  an  action  where  the  only 
matter  presented  for  adjudication,  and  which 
was  in  fact  adjudicated,  was  the  amount 
which  the  defendant  was  entitled  to  have 
paid  to  her  monthly  by  her  husband  as  ade- 
quate for  her  support  This  was  an  award  to 
the  defendant  enforceable  against  the  plain- 
tiff, which  secured  to  her  $100  a  month  for 
her  support  and  the  decree  was.  In  the  ab- 
sence of  any  contrary  showing,  evidence  that 
this  was  an  adequate  amount  for  that  pur- 
pose. It  gave  her  all  she  could  have  re- 
quired from  the  plaintiff  in  the  alimony  pro- 
ceeding— support — not  only  pending  the  ap- 
peal, but  until  a  judgment  of  divorce  would 
have  severed  their  marital  relations.  She 
was  not  entitled  to  have  awarded  her  this 
same  support  by  an  order  in  an  independent 
proceeding,  and  separately  enforceable,  when 
the  maintenance  decree  secured  her  In  all 
that  she  could  demand,  and  It  was  more  ef- 
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fectually  secured  to  taer  than  It  could  be  by 
an  order  for  alimony,  and  there  was  nothing 
to  show  that  the  amount  provided  to  be  paid 
under  that  decree  was  Inadequate.  The  low- 
er court,  however,  seems  to  have  given  no 
cohslderatlon  to  this  decree,  and,  notwith- 
standing that  thereunder  the  plaintiff  was  re- 
quired to  pay  $100  monthly  for  the  mainte- 
nance of  defendant,  ordered  an  equal  amount 
payable  monthly  under  the  divorce  proceed- 
ings for  the  same  purpose.  And,  but  for  this 
appeal,  as  the  decree  for  maintenance  and 
the  order  for  alimony  would  have  both  been 
enforceable,  the  plaintiff  would  )>e  paying 
$200  a  month  for  defendant's  support,  when 
It  is  not  pretended  that  any  more  than  $100 
a  month  was  necessary  tor  that  purpose,  or 
imder  either  proceeding  was  Intended  to  be 
awarded.  It  may  be.  true  that  the  defendant 
vrtu  not  concluded  by  the  decree  awarding 
her  maintenance  from  making  application  in 
the  divorce  proceeding  for  alimony.  An 
amount  awarded  for  maintenance  may,  as 
the  circumstances,  needs,  and  conditions  of 
'the  parties  In  whose  favor  it  is  awarded 
change,  become  Inadequate;  but  relief  under 
these  dianged  conditions  may  be  obtained  by 
application  to  the  court  in  which  the  main- 
tenance proceeding  was  Instituted  (Civ.  Code, 
{  137),  and  It  may  be  that  In  a  divorce  pro- 
ceeding, upon  application,  the  court .  could 
award  an  amount,  in  addition  to  what  was 
allowed  In  the  maintenance  suit,  to  make  up 
the  deficiency.  But  In  either  case  It  is  In- 
cumbent upon  the  petitioner  to  show  the  ne- 
cessity for  the  increase  or  the  existence  of 
the  inadequacy.  In  the  matter  at  bar  there 
was  no  attempt  at  such  a  showing,  and  it 
must  be  presumed  that,  as  the  sole  purpose 
of  the  maintenance  suit  was  to  provide  by 
a  decree  against  the  plaintiff  for  her  support, 
that  the  amount  awarded  was  adequate  for 
that  purpose,  and  so  continued  to  remain. 
We  are  much  inclined  to  the  belief  that  the 
lower  court,  in  making  its  award  of  alimony 
in  defendant's  behalf,  was  of  the  same  opin- 
ion relative  to  this  maintenance  decree  as 
was  entertained  by  plaintiff— that  the  decree 
of  divorce  had  relieved  plaintiff  from  pay- 
ment under  it,  and  that  the  application  of 
plaintiff  (then  pending  in  this  court,  and  un- 
decided at  the  time  the  alimony  was  ordered) 
for  a  writ  of  prohibition  against  enforcing 
Its  terms  would  be  successful.  This  is  the 
only  theory  upon  which  we  think  the  lower 
court  could  have  made  the  order,  and  it  did 
80  by  eliminating  the  matter  of  the  mainte- 
nance decree  from  consideration,  in  the  belief 
that  It  provided  defendant  with  no  further 
supiMrt  under  It.  This  view,  If  entertained, 
was  erroneous.  As  held  in  Smith  v.  Superior 
Court,  supra,  the  maintenance  decree  was 
still  subsisting  and  enforceable,  and  provid- 
ed, as  far  as  any  showing  to  the  contrary  is 
concerned,  and  more  effectually  than  any  or- 
der for  alimony  could  have  been  done  (be- 
can.se  the  maintenance  decree  had  become 
final),  the  adequate  provision  for  her  sup- 


port which  the  order  of  the  court  under  the 
alimany  proceeding  had  simply  the  effect  of 
duplicating. 

We  are  of  the  opinion  that  the  order,  as 
far  as  It  directs  payment  of  $100  per  month 
for  defendant's  support,  is  erroneous,  and  It 
Is  to  that  extent  reversed. 

We  concur:  BBATTY,  C.  J.;  HENSHAW. 
J.;  VAN  DYKE,  J.;  SHAW,  J.;  ANGELLOT- 
TI,  J. 

McFARLAND,  3.  I  dissent  Of  course, 
the  lower  court  had  Jurisdiction  to  make  the 
order  appealed  from  notwithstanding  the  ex- 
istence of  the  former  order,  and  I  do  not 
think  that  it  sufllciently  appears  that  the 
court  had  abused  its  discretion  in  making  the 
order  now  reversed. 


047  Cal.  175) 
VOLKMAR  V.  VOLKMAR.    (L.  A.  1,603;) 
(Supreme  Court  of  California.    June  19,  1905.) 
Divorce— Pebmanent  Alimony— Findinos. 

In  an  action  by  a  husband  for  divorce  for 
,  desertion,  findings  that  defendant  had  never 
deserted  plaintiff,  but  that  the  parties  had  liv- 
ed apart  for  a  considerable  time,  were  insuffi- 
cient to  justify  an  order  requiring  the  husband 
to  pay  the  wife  permanent  alimony ;  there  be- 
ing no  finding  that  the  husband  was  guilty  of 
desertion,  or  that  the  wife  had  ever  offered  to 
live  with  him. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  D.  K.  Trask,  Judge. 

Action  by  William  S.  Volkmar  against 
Caroline  Yose  Volkmar.  From  a  Judgment 
for  defendant  plaintiff  appeals.    Modified. 

Frank  James,  for  appellant  Jones  &  Wel- 
ler,  for  respondent 

ANGELLOTTI,  J.  This  is  an  appeal  by 
the  plaintiff,  upon  the  Judgment  roll,  from  a 
Judgment  given  In  an  action  for  divorce,  on 
the  ground  of  desertion,  whereby  it  was  ad- 
Judged  that  the  plaintiff  should  take  nothing 
by  his  action,  and  that  he  pay  to  the  defend- 
ant, as  alimony,  the  sum  of  $30  per  month. 

The  contention  of  plaintiff  is  that  the  Judg- 
ment for  alimony  is  not  supported  by  the 
findings.  The  complaint  alleges,  in  tlie  ordi- 
nary form,  a  desertion  by  defendant,  com- 
mencing on  December  9,  1901,  and  con- 
tinuing to  the  date  of  the  commencement  of 
this  action,  August  4,  1903.  The  affirmative 
.allegations  of  the  answer,  upon  which  the 
claim  for  alimony  Is  based,  are,  of  course, 
all  deemed  denied.  The  findings,  so  far  as 
material,  are  as  follows,  viz.:  Plaintiff  and 
defendant  Intermarried  on  December  7,  1809, 
and  have  ever  since  been  husband  and  wifi(>. 
The  defendant  has  never  deserted  plaintiff. 
Plaintiff  and  defendant  have  lived  separate 
and  apart  ever  since  December  9,  1901,  but 
there  has  never  been  any  Intention  on  de- 
fendant's part  to  desert  or  abandon  plaintiff. 
Ever  since  December  9,  1901,  defendant  ha 
been  willing  and  ready  to  live  with  the  plai 
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tiff  as  bis  wife.  Defendant  has  no  property 
or  means  by  which  to  snpport  herself,  and  Is 
now,  and  for  some  time  has  been,  dependent 
upon  the  charity  of  friends  for  her  support 
and  maintenance.  Plaintiff  is  in  receipt  of 
an  Income  of  $105  per  month,  and  is  flnan- 
cially  able  to  contribute  to  defendant's  sup- 
port The  Judgment  for  alimony  must  find 
Its  entire  support  in  these  findings. 

Counsel  have  discussed  very  fully  the  ques- 
tions as  to  whether  under  our  statute  (sec- 
tions 136, 137,  Civ.  Code),  a  court.  In  denying 
a  divorce  to  the  husband  In  an  action  brought 
by  him,  is  authorized  to  provide  for  the  per- 
manent maintenance  of  the  wife,  who  has 
not  sought  a  divorce,  or  shown  a  willful  de- 
sertion by  him,  and  whether  an  action  for 
support  and  maintenance  by  the  wife  can  be 
maintained  by  her  on  any  other  ground  than 
that  of  the  husband's  willful  desertion.  We 
do  not  deem  it  necessary  to  consider  these 
questions,  for  it  is  clear  that  In  no  case 
should  a  court  decree  permanent  alimony  to 
the  wife  living  separate  and  apart  from  her 
husband,  in  the  absence  of  facts  showing  an 
obligation  on  the  part  of  the  husband  to  sup- 
port her  under,  such  conditions.  The  effect 
of  the  decree  here  Is  to  compel  the  husband 
to  support  the  wife  while  she  continues  to 
live  separate  and  apart  from  him.  It  is  not 
intimated  by  the  findings  in  this  case  that 
the  original  separation  between  these  parties 
was  due  to  any  fault  of  the  plaintiff  husband. 
The  wife,  It  is  true,  is  found,  in  response  to 
the  allegations  of  the  complaint,  not  to  have 
deserted  the  husband;  but  it  was  not  found, 
nor  was  It  claimed  by  the  answer,  that  the 
husband  had  deserted  the  wife,  nor  was  It 
found  that  be  had  been  guilty  of  willful 
neglect  cruelty,  or  any  other  misconduct  So 
far  as  appears,  they  simply  voluntarily  sep- 
arated on  December  9,  1901,  and  have  since 
been  living  separate  and  apart.  Although  it 
is  found  that  she  has  been  ready  and  willing 
at  all  times  to  live  with  blm  as  his  wife,  it  is 
not  found  that  she  ever  communicated  her 
readiness  and  wishes  in  this  regard  to  him, 
or  that  he  has  ever  refused  to  allow  her  to 
live  .with  him.  If  the  wife  was  not  guilty  of 
desertion,  and  was  ready  and  willing  to  live 
with  the  husband,  and  In  good  faith  offered 
BO  to  do,  and  he  refused  her  offer,  there  would 
have  been  some  ground  for  a  claim  that  he 
bad  been  guilty  of  desertion,  warranting  the 
relief  given.  Section  101,  Civ.  Code.  But 
the  findings  present  no  such  case,  and  we- 
doubt  whether  the  Issues  made  by  the  plead- 
ings were  broad  enough  to  warrant  a  finding 
of  desertion  on  the  part  of  the  husband,  had 
one  been  made.  A  wife,  living  separate  and 
apart  from  her  husband,  cannot  in  the  ab- 
sence of  special  agreement  therefor,  compel 
him  to  support  her  while  living  so  separate 
and  apart  unless  such  separation  Is  caused 
by  misconduct  on  his  part.  The  obligations 
arising  from  the  contract  of  marriage  are 
mutual.  It  Is  as  much  the  duty  of  the  wife 
to  lire  with  her  husband  as  it  is  Ills  duty 


to  support  her,  and  the  duty  of  support  will 
not  be  enforced  agaiust  the  husband  in  favor 
of  the  wife,  who,  without  cause,  falls  to  per- 
form the  correlative  duty  of  living  with  him. 
See  McMullin  v.  McMullln,  123  Cal.  653,  56 
Pac.  554;  Civ.  Code,  S  175.  What  miscon- 
duct on  the  husband's  part  would  justify  a 
court  In  requiring  him  to  support  bis  wife 
while  she  continues  to  live  apart  from  him,  it 
is,  as  already  said,  not  necessary  here  to  con- 
sider, for  no  reason  at  all  why  the  wife  does 
not  return  to  her  husband  appears  in  the 
facts  found  by  the  trial  court  It  may,  how- 
ever, be  said  that  it  has  been  held  that, 
under  our  statute,  an  action  for  permanent 
maintenance,  independent  of  any  suit  for 
divorce,  can  be  maintained  by  a  wife  only 
where  the  husband  has  been  guilty  of  acts 
constituting  willful  desertion  on  his  part 
Hardy  v.  Hardy,  97  Cal.  125,  127,  31  Pac. 
906. 

Our  conclusion  is  that  the  judgment  so  far 
as  It  awards  permanent  alimony  to  the  de- 
fendant, is  not  supported  by  the  findings.  It 
is  ordered  that  the  judgment  be  and  the  same 
Is  hereby  modified,  by  striking  therefrom  the 
following  provision,  viz.:  "That  plaintiff 
pay  to  the  defendant  as  alimony  until  the 
further  order  of  the  court  the  sum  of  $30 
per  month,  the  first  payment  to  be  made  on 
or  before  the  Ist  day  of  March,  1904,  and  a 
like  sum  on  or  before  the  1st  day  of  each  and 
every  month  thereafter" — and,  as  so  modified, 
the  judgment  Is  aflSrmed. 

We  concur:  BEATTY,  0.  J.;  McFAR- 
LAND.  J.;  HENSHAW,  J.;  SHAW,  J.;  VAN 
DYKE,  J.;  LORIGAN,  J. 


affCkL  lU) 
OLSEN  V.  GRAY  et  al.    (S.  F.  3,184.)* 
(Supreme  Court  of  California.    June  10,  1905.) 

1.  Masteb  and  Sebvant— Pebsonai.  Injttbies 
—Assumption   of  Risk  —  Qcestion   fob 

JUBY. 

In  an  action  by  a  servant  for  injuries  re- 
sulting from  being  struck  by  a  bundle  of  shin- 
gles while  assisting  in  the  loading  of  a  vessel, 
evidence  held  to  justify  submission  to  the  jury 
of  the  question  whether  plaintiff  had  assumed 
the  risks 

2.  Samb— Nbolioence  of  Feixow  Sebvants 
—Proximate  Cause. 

In  an  action  by  a  servant  for  injuries  al- 
leged to  have  been  caused  by  failure  of  the 
master  to  furnish  a  proper  table  to  receive  bun- 
dles of  shineles  as  they  came  down  a  chute  and 
were  pushed  by  plaintiff  toward  the  hatchway 
of  the  ship,  it  appeared  that  plaintiff  was  stnidc 
by  a  bundle  of  shingles,  .and  knocked  into  the 
open  hatchway.  Held,  that  negligence,  if  any, 
of  fellow  servants,  in  failing  to  cover  the  hatch- 
way, was  no  defense,  as  the  uncovered  hatch- 
way was  not  the  proximate  cause  of  the  inju- 
ries. 

Department  2.  Appeal  from  Superior 
Court,  Humboldt  County;  B.  W.  Wilson, 
Judge. 

Action  by  Ole  Olsen  against  George  D. 
Gray  and   others.     From   a  judgment   for 

•Rehearing  denied  July  10,  1906.     -JV_'*^VIV^ 
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plaintiff  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendants  appeal.  Af- 
firmed. 

J.  N.  Gillett  and  P.  A.  Cutler,  for  appel- 
lants. DenTer  Sevier  and  T.  H.  Selvage,  for 
respondent 

HENSHAW,  J.  Plaintiff  sued  defendants 
to  recover  damages  for  personal  injuries  sus- 
tained by  bim  while  in  tbeir  employ.  Trial 
was  had  before  a  Jury,  and  plaintiff  recov- 
ered. From  the  Judgment  which  followed 
and  from  the  order  denying  defendants'  mo- 
tion for  a  new  trial,,  they  appeal. 

Appellants  contend  that  plaintiff  was  in- 
jured through  one  of  the  ordinary  ri^s  of 
the  employment  In  which  he  was  engaged, 
and  that  for  such  injury  so  received  they  are 
not  responsible.  Respondent's  answer  is 
that  be  was  a  young  man,  inexperienced  in 
the  work  to  which  he  was  put;  that  he  was 
set  about  bis  task  without  instruction  or 
warning  as  to  the  danger  which  he  was  in- 
curring; and,  moreover,  that  the  appliance 
furnished  for  tbe  work  was  Inadequate  and 
unsafe.  Plaintiff  was  a  young  man  about  20 
years  of  age,  and  had  taken  employment  to 
help  load  a  lumber  vessel  with  shingles.  In 
the  language  of  the  first  officer  of  the  ship, 
he  was  a  "green  hand,",  a  "greenhorn,"  and 
could  not  talk  English  very  well.  His  first 
employment  was  in  the  hold  of  the  vessel, 
placing  tbe  bundles  of  shingles.  Later  In  the 
day  he  was  ordered  on  deck,  and  put  to 
work  shoving  bundles  of  shingles  across  a 
table  Into  an  open  hatchway.  The  table  was 
about  three  feet  wide,  one  end  of  It  was 
placed  on  the  railing  of  tbe  steamer,  and  it 
ran  out  across  the  hatchway  and  rested  on 
a  bundle  of  shingles  on  tbe  other  side  of  the 
hatchway.  It  was,  according  to  the  testi- 
mony of  the  first  officer  of  the  ship,  a  per- 
manent piece  of  work,  which  was  kept  and 
used  on  board  the  ship  all  tbe  time.  The 
shingles  from  tbe  landing  came  down  a 
slide  or  chute  onto  this  table,  and  were  push- 
ed across  It  Into  the  hold.  The  table  was 
without  side  guards  or  flanges  to  hold  tbe 
bundles  In  place.  Plaintiff  was  called  by  tbe 
captain  from  his  'work  in  the  bold,  and, 
without  any  warning  or  Instruction  as  to  tbe 
character  or  danger  of  the  work,  was  told 
to  go  up  and  shove  shingles  across  the  table. 
He  had  been  engaged  in  this  work  about  10 
minutes  when  tbe  swaying  of  the  ship  start- 
ed the  bunches  of  shingles  rapidly  down  the 
chute,  and  one  of  them  leaving  tbe  table 
strock  tbe  plaintiff  while  be  was  pushing 
shingles  on  toward  the  hatchway,  and  knock- 
ed bIm  from  the  deck  to  the  bottom  of  tbe 
bold,  a  distance  of  12  or  14  feet 

Under  tbe  evidence  It  is  at  least  debatable, 
and  was  therefore  a  matter  for  the  Jury, 
whether  tbe  perils  and  risks  of  the  employ- 
ment were  so  obvious  to  the  eye  and  to  the 
understanding  that  there  was  no  occasion 
for  the  employer  to  instruct  his  servant  In 
putting  bim  at  this  new  task.    It  appears 


that  this  was  the  first  time  the  plaintiff  hafl 
ever  been  engaged  in  this  particular  opera- 
tion. But,  even  resolving  this  question  in 
favor  of  appellants,  it  was  certainly  for  tbe 
Jury  to  say,  under  the  evidence  submitted, 
whether  or  not  the  appliance  furnished  by 
tbe  defendants  through  their  ship's  officers 
was  reasonably  safe  and  suitable  for  the 
work  to  be  performed.  And  upon  this  point 
It  is  .sufficient,  as  showing  tbe  conflict  in  evi- 
dence, to  quote  from  the  appellants'  witness 
Peter  Hansen,  who  bad  been  engaged  in  tbe 
manufacture  and  shipping  of  shingles  from 
the  place  of  tbe  accident  for  20  years.  He 
says:  "It  would  be  better  if  they  bad  a 
guard  on  each  side  of  the  table  to  keep  tbe 
shingles  from  falling  off,  but  It  Is  not  cus- 
tomary to  do  so.  They  never  take  tbe 
pains."  It  is  true,  as  Is  said  in  Sappenfield 
v.  R.  R.  Co.,  91  Ottl.  48,  27  Pac.  B90,  that 
«vhen  an  appliance  or  machine  not  obviously 
dangerous  has  been  In  dally  use  for  a  long 
time,  and  has  uniformly  proved  safe  and  ef- 
ficient. Its  use  may  be  continued  without  the 
Imputation  of  imprudence  or  carelessness. 
But  the  very  question  to  be  resolved  by  tbe 
Jury  In  this  case  was  whether  the  appliance 
was  not  obviously  Inadequate  or  dangerous. 
And  If  it  shall  appear  to  the  Jury,  as  In  this 
case  it  did,  that  it  was  an  unsafe  appliance, 
tbe,  danger  from  the  use  of  which  could 
have  been  eliminated  by  tbe  simple  addition 
of  side  guards  or  flanges,  it  becomes  such  a 
question  as  that  considered  by  this  court  In 
Monaghan  v.  Rolling  Mill  Co.,  81  Cal.  193, 
22  Pac.  591,  where  It  Is  said:  "Appellant 
argues  that  the  evidence  was  Insufficient  to 
prove  that  the  machinery  was  defective  or 
unsafe.  •  •  •  It  is  argued  that  it  had 
hung  suspended  there  for  some  years  with- 
out accident;  but  that  circumstance  is  only 
a  matter  of  wonderment,  and  is  an  Instance 
of  how  good  luck  will  sometimes  protect 
carelessness  for  long  periods." 

Appellants  complain  of  the  court's  refusal 
to  give  an  Instruction  to  the  effect  that  If  the 
Jury  found  that  there  was  material  for  cov- 
ering the  hatchway  provided  by  defendants, 
and  that  by  using  this  material  to  cover  th« 
hatchway  it  would  have  been  safe,  so  that 
the  plaintiff  could  not  have  fallen  into  tbe 
bold  of  tbe  ship,  and  It  was  negligence  not 
to  cover  up  said  space  in  said  hatchway, 
then  that  plaintiff  was  injured  by  tbe  acts  of 
bis  fellow  servants  In  not  so  covering  up 
the  hatchway,  and  defendants  are  not  liable. 
This  Instruction  the  court  correctly  refused 
to  give.  It  mistakes  tbe  gravamen  of  the 
action.  The  negligence  charged  against  the 
defendants  Vas  not  In  failing  to  cover  tbe 
hatchway,  but  it  was  negligence  in  furnish- 
ing an  unsuitable  table,  because  of  which 
plaintiff  was  struck  by  a  flying  bunch  of 
shingles  and  injured.  It  is  true  that  the 
bunch  of  shingles  precipitated  him  down  tbe 
hatchway,  but  that  was  a  mere  incident  to 
bis  misfortune.  Negligence  Is  not  predicat- 
ed by  plaintiff  upon  the  open  hatchway,  nor 
would  It  have  exonerated  defendants  from 
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liability  had  the  hatchway  been  closed. 
Plaintiff  would  still  have  been  struck  by  the 
shingles,  and  no  one  could  declare  what  in- 
juries might  have  resulted  to  him — whether 
they  would  have  been  less  or  greater  than 
tbo^  actually  received,  even'K  he  had  not 
fallen  down  the  hatchway. 

The  Judgment  and  order  appealed  from  are 
affirmed. 


We    concur: 
LAND,  J. 


LORIGAN,    J.;      McFAR- 


(147  Cal.  115) 

GETZ  BROS.  &  CO.  v.  FEDERAL  SALT  CO. 

(S.  F.  3,307.)* 
(Supreme  Court  of  California.    June  10,  1905.) 

1.  COXTBACTS — CONSTBUINQ     TOGETHEB. 

Civ.  Code,  S  1642,  provides  that  several 
contracts  relating  to  the  same  matters,  between 
the  same  parties,  and  made  as  parts  of  sut^- 
stantially  one  transaction,  are  to  be  taken  to- 
gether. A  written  contract  recited  that  plain- 
tiffs sold  salt  on  board  ship  to  defendant,  who 
agreed  to  pay  the  original  cost  price  of  the  salt, 
including  freight,  insurance,  etc.,  and,  in  ad- 
dition, $10,000  in  cash,  the  receipt  of  which 
was  acknowledged,  plaintiffs  agreeing  to  as- 
sign to  defendant  all  their  rights  to  purchase 
salt,  and  all  the  options  they  had,  or  might 
within  the  ensuing  two  years,  secure,  and  to 
sell  to  defendant  at  10  per  cent,  below  actual 
cost  any  salt  purchased  by  them  from  any  one 
but  defendant.  By  a  contemiwraneouB  writ- 
ten agreement  plaintiffs  for  a  consideration  of 
$10,000,  guarantied  that  they  and  all  persons 
or  firms  with  or  in  which  they  might  be  inter- 
ested, would  purchase  their  entire  demands  for 
salt  from  defendant  exclusively  for  a  period  of 
two  years ;  that  they  would  not  import  or  bring 
any  salt  to  the  Pacific  Coast  other  than,  such 
as  they  might  purchase  from  defendant,  and 
that  they  would  discourage  any  such  shipments 
or  importations  of  salt  by  any  other  parties. 
Plaintiffs  brought  suit  on  two  checks,  each  for 
$."),000,  payable  to  them,  drawn  by  defendant 
on  the  same  day  and  date  with  the  contracts. 
Held,  that  the  checks  and  contracts  formed  sub- 
stantial parts  of  one  transaction,  and  were  to  be 
construed  together. 

2.  Same— CoNTBACTS  in  Restbaint  of  Tbade 
—  Statutobt  Pbovisions  —  Anti-Tbust 
Law. 

The  contracts  violated  Civ.  Code,  §  1673, 
forbidding  contracts  in  restraint  of  trade  (with 
certain  exceptions),  and  the  Sherman  Anti- 
Trust  Act,  §  1  (Act  July  2,  1800,  c.  647,  26 
Stat.  209  ,[U.  S.  Comp.  St.  1901,  p.  3200]),  and, 
the  terms  of  the  contracts  not  being  severable, 
no  recovery  could  be  had  in  an  action  on  the 
checks.  ' 

Department  2.  Appeal  from  "Superior 
Court,  City  and  County  of  San  Francisco; 
F.  H.  Kerrigan,  Judge. 

Action  by  Getz  Bros.  &  Co.  against  the 
Federal  Salt  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Xaphtaly,  Freldenrlch  &  Acke'rman,  for  ap- 
pellant. Louis  Titus  (P.  F.  Dunne,  of  coun- 
sel), for  respondent. 

HENSHAW,  J.  This  Is  an  action  upon 
two  cheeks,  each  for  the  sum  of  $5,000, 
drawn  by  the  defendant  upon  the  Bank  of 
California,  and  payable  to  the  order  of  plain- 

•Rebearlng  denied  July  10,  1906. 


tiff.  The  checks  'were  drawn  December  18, 
1901,  were  presented  for  and  refused  pay- 
ment December  31,  1901.  Defendant,  for  an- 
swer to  the  action,  set  up  as  an  affirmative 
defense  that  the  checks  were  made  and  de- 
livered as  an  integral  part  of  a  certain  trans- 
action between  the  parties,  evidenced  by 
written  contracts.  The  court  found  the  facts 
as  set  up  in  the  answer;  found  further  that 
the  written  contracts  between  the  parties 
were  against  public  policy,  in  restrahit  of 
trade,  and  in  violation  of  an  act  of  Congress 
known  as  the  Anti-Trust  or  Sherman  Act; 
and  gave  Judgment  for  defendant  accord- 
ingly. The  court's  decision  in  this  regard 
Is  presented  for  review  upon  this  appeal. 

The  written  contracts  were  executed  upon 
the  same  day  and  date  with  the  checks,  and 
as  a  part  of  the  same  transaction.  They  re- 
cited that  the  plaintiff  bwned  1,336  tons  of 
factory  filled  salt,  100  tons  of  coarse  com- 
mon salt,  and  SO  tons  of  dairy  salt,  all  of 
which  were  on  board  ship  in  transit  from 
Liverpool  to  San  Francisco,  and  that  the 
defendant.  Federal  Salt  Company,  desired  to 
purchase  the  same;  wherefore  Getz  Bros.  & 
Co.  sold  all  of  the  salt  to  the  Federal  Salt 
Company,  which  agreed  to  pay  the  original 
cost  price  of  the  salt.  Including  freight,  in- 
surance, duty,  and  all  expense  of  landing  the 
salt  in  San  Francisco,  and  it  agreed  In  addi- 
tion thereto  to  pay  to  Getz  Bros.  &  Co.  the 
sum  of  $10,000  In  cash,  the  receipt  of  which 
was  acknowledged  by  Getz  Bros.  &  Co. 
Getz  Bros.  &  Co.  then  further  agreed  to  as- 
sign to  the  Federal  Salt  Company  all  their 
rights  to  purchase  salt,  and  all  the  options 
which  they  had  or  might  thereafter  secure 
within  a  period  of  two  years,  either  in  Eng- 
land or  elsewhere;  and  they  agreed  further 
that  any  salt  which  they  might  then  own  or 
have  contracted  for,  or  which  they  might 
thereafter  purchase  within  two  years,  other 
than  such  salt  as  might  be  purchased  from 
the  Federal  Salt  Company,  should  be  sold 
by  them  to  the  Federal  Salt  Company  at  10 
per  cent  below  the  actual  cost.  Such  was 
the  substance  of  the  first  contract.  The  sec- 
ond contemporaneous  agreement  declared: 
"This  agreement  made  this  18th  day  of  De- 
cember, 1901,  by  and  between  Getz  Brothers 
&  Company,  a  corporation,  and  Louis  Getz, 
the  parties  of  the  first  part,  and  the  Federal 
Salt  Company,  a  corporation,  the  party  of 
the  second  part,  Wltnesseth:  That  In  consid- 
eration of  the  sum  of  ten  thousand  ($10,000) 
dollars  to  the  parties  of  the  first  part  in 
hand  paid,  the  receipt  of  which  Is  hereby  ac- 
knowledged, the  parties  of  the  first  part  and 
each  of  them  hereby  guarantee  that  they 
and  all  persons  or  firms  with  or  In  which 
they  may  be  Interested,  will  purchase  their 
entire  demands  for  salt  from  the  said  party 
of  the  second  part,  at  the  list  prices  of  said 
party  of  the  second  part  for  a  period  of  two 
(2)  years  from  the  date  of  this  contract,  and 
they  will  not  purchase  any  other  salt  from 
any  other  parties,'  an4i_.^yy  ^joJ^jjijgMliyOr 
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cause  to  be  Imported,  or  bring  any  salt  to 
the  Pacific  Coast  of  North  America  other 
than  such  salt  as  they  may  purchase  from 
the  party  of  the  second  part.  And  said  i>ar- 
tles  of  the  flr?t  part  further  agree  that  they 
will  discourage  in  any  possible  manner  any 
such  shipments  or  importations  of  salt  by 
any  other  parties.  And  whereas  It  would  be 
extremely  difficult  from  the  nature  of  the 
case  to  ascertain  the  actual  damages,  In 
case  the  parties  of  the  first  part  violate  this 
contract,  It  is  hereby  agreed  between  the 
parties  that  In  case  the  parties  of  the  first 
part  violate  this  contract  in  any  particular, 
that  they  will  pay  to  the  party  of  the  second 
part  the  sum  of  five  thousand  ($5,000)  dollars 
as  liquidated  damages  for  such  violation." 
Getz  Bros.  &  Co.  were  paid  in  full  according 
to  the  terms  of  the  contract  the  original  cost 
price  of  the  salt,  including  freight,  insur- 
ance, duty,  and  all  expenses  of  landing  in 
San  Francisco,  and  this  action  brought  upon 
the  two  checks  is  In  fact  for  the  $10,000 
stipulated  in  the  agreements  to  be  paid.  Un- 
questionably the  checks  In  suit,  together  with 
the  written  agreements,  form  substantial 
parts  of  one  transaction;  and  are  to  be  con- 
strued together.  Civ.  Code,  §  1642.  A  read- 
ing of  these  contracts  establishes  that  by  no 
reasonable  Intendment  can  it  be  said  that 
the  $10,000  was  to  be  paid  as  the  purchase 
price  of  the  salt.  To  begin  with,  provisioil 
Is  made  for  the  purchase  of  the  salt  at  cost, 
with  incidental  expenses;  and,  in  the  second 
place,  by  the  very  terms  of  the  agreement 
which  is  above  quoted  that  $10,000  is  made 
the  consideration  of  the  agreement  by  the 
plaintiffs  to  refrain  from  purchasing  salt 
from  any  other  parties  than  the  defendant, 
and  to  refrain  from  Importing,  or  causing  to 
be  imported,  or  in  any  way  bringing  any  salt 
to  tl>e  Pacific  Coast  of  North  America,  other 
than  such  as  may  be  purchased  by  the  de- 
fendant. But  the  agreement  does  not  even 
stop  here.  The  plaintifTs  engaged  them- 
selves actively  to  discourage  any  such  ship- 
ments or  importations  of  salt  by  any  other 
person.  And,  finally,  it  may  be  said  that  if, 
by  the  extremest  liberality,  it  should  be  held 
that  the  $10,000  was  in  any  way  or  to  any 
extent  to  be  regarded  as  mere  profit  to  the 
seller  for  the  cargo  of  salt  sold  to  defendant, 
nevertheless  it  must  be  plain  that  it  was  not 
wholly  nor  separately  such  profit,  but  that 
part  of  it  at  least  was  a  consideration  for 
the  other  covenants  into  which  plaintiffs  en- 
tered with  defendant.  In  this  view,  how 
much  of  the  $10,000  was  mere  profit  upon 
the  single  salt  sale,  and  how  much  was  the 
consideration  for  the  other  covenants.  It  Is 
obviously  impossible  to  say,  and,  if  it  be  true 
that  the  other  covenants  Imported  a  base  or 
illegal  consideration,  the  terms  of  the  con- 
tract not  being  severable,  it  is  wholly  void. 
Prost  V.  More,  40  Cal.  347;  Amot  v.  The  Coal 
Company,  68  N.  Y.  558,  23  Am.  Rep.  190; 
Embrey  v.  Jemicson.  131  U.  S.  336,  8  Sup. 
Ct  776,  33  L.  Ed.  172. 
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That  these  covenants  are  Illegal  as  being 
in  restraint  of  trade,  against  the  express 
mandate  of  the  law  of  this  state  and  of  the 
United  States,  we  entertain  no  doubt.  Sec- 
tion 1673  of  our  Civil  Code  Is  as  follows: 
"Every  contract  by  which  one  is  restrained 
from  exercising  a  lawful  profession,  trade  or 
business  of  any  kind,  otherwise  than  is  pro- 
vided by  the  next  two  sections,  is,  to  that  ex- 
tent, void."  The  only  exceptions  contemplat- 
ed by  the  succeeding  sections  are  to  the  ef- 
fect that  a  vendor  who  sells  the  good  will 
of  his  business  may  agree  not  to  carry  on  a 
similar  business  within  a  single  specified 
county  or  city  so  long  as  the  buyer,  or  any 
person  deriving  title  to  the  good  will  from 
him,  carries  on  a  like  business' therein ;  and 
that  a  partner,  in  anticipation  of  the  dissolu- 
tion of  a  partnership,  may  agree  not  to  carry 
on  a  similar  business  within  the  city  where 
the  partnership  business  was  transacted. 
Saving  for  these  two  classes  of  agreement, 
all  others  which  restrain  the  exercise  of  a 
lawful  business,  trade,  or  vocation  are  void. 
Santa  Clara  Mill  Co.  v.  Hayes,  76  Cal.  387, 
18  Pac.  391,  9  Am.  St.  Rep.  211;  Vulcan 
Powder  Co.  v.  Powder  Co.,  96  Cal.  510,  31 
Pac.  581,  .31  Am.  St.  Rep.  242.  The  Sherman 
anti-trust  act,  by  its  first  section,  declares  as 
follows:  "Every  contract,  combination  in 
the  form  of  a  trust,  or  otherwise,  or  conspir- 
acy In  restraint  of  trade  or  commerce  among 
the  several  states  or  with  foreign  nations,  is 
hereby  declared  to  be  Illegal."  Act  July  2, 
1880,  c.  647,  26  Stat.  209  [U.  S.  Comp.  St 
1901,  p.  3200].  In  the  contract  under  con- 
sideration it  cannot  for  a  moment  be  denied 
that  there  are  present  the  illegal  elements' 
forbidden  both  by  our.  state  and  our  national 
law.  There  Is  not  only  the  direct  agreement 
to  refrain  from  purchasing  salt  within  the 
state,  and  to  refrain  from  purchasing  It 
abroad,  but  there  is,  moreover,  a  specific 
agreement  to  "discourage  in  any  possible 
manner  any  such  shlpm'ents  or  importations 
of  salt  by  any  other  parties."  The  Supreme 
Court  of  the  United  States,  in  construing 
this  act,  has  held,  it  is  true,  that  while  the 
restraint  may  be  slight  (U.  S.  v.  Trans-Mis- 
souri Freight  Ass'n,  166  U.  S.  290,  17  Sup. 
Ct.  540.  41  L.  Ed.  1007),  It  sUIl  must  be  a 
direct  restraint  upon  commerce.  That  Is  to 
say.  It  must  restrain  primarily,  and  not  sec- 
ondarily or  Incidentally.  E.  C.  Knight  Case, 
156  U.  S.  1,  15  Sup.  Ct.  249,  39  L.  Ed.  325. 
Both  of  these  vicious  elements  are  found  in 
this  contract.  There  Is  not  only  an  obvious 
restraint  upon  trade,  but  the  direct  ""and  pri- 
mary purpose  of  the  contract  Is  to  effect  such 
restraint.  It  may  be  added  that  this  pre- 
cise contract  has  come  under  the  review  of 
the  federal  court  in  the  case  of  V.  S.  of 
America  v.  Federal  Salt  Co.  et  al.  (No.  18,- 
303,  Circuit  Court  of  the  United  States, 
Ninth  Jud.  Cir.)i  Both  of  the  parties  to  this 
action  were  parties  to  that  action,  and  the 


1  No  opinion  filed.         Digitized  by  KjKJKJ^ 
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Circuit  Court,  decreeing  the  contract  to  be 
in  violation  of  the  Sherman  law,  granted  its 
injunction  restraining  both  parties  to  this 
action  from  "further  going  on,  carrying  out, 
maintaining,  or  acting  in  any  way,  shape, 
uianner,  or  form"  under  thla  contract 

The  Judgment  and  order  appealed  from 
are  therefore  affirmed. 

We  concur:  McFARLAND,  J.;  LORI- 
GAN,  J. 

(147  Cal.  136) 

WADLEIGH  et  al.  v.  PHELPS.    (Sac, 
'     1,316.)» 
(Supreme  Couft  of  California.    June  14,  1905.) 

1.  AppeaLt— Notice — Constbuction. 

A  notice  of  api>eal  from  a  judgment  which 
also  specially  enumerated  numerous  unappeal- 
able orders  as  orders  appealed  from  was  a  notice 
of  appeal  from  the  judgment  alone,  and  a  single 
undertaking  was  sufficient. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Gent.  Dig.  Appeal  and  Error,  H  2097,  2098, 
2144-2147.] 

2.  Same  —  Undebtaking  —  Sutficienct  — 
Statute. 

Where  an  unsuccessful  litigant  gave  notica 
of  appeal  from  a  judgment  before  ruling  on  a 
motion  for  new  trial  was  bad,  and  filed  an  un- 
dertaking sufficient  only  for  one  appeal,  and 
after  a  new  trial  was  denied  gave  a  second  no- 
tice of  appeal,  specifying  three  subsequent  or- 
ders separately  and  independently  appealable, 
neither  of  which  would  be  reviewable_on  appeal 
from  the  others,  the  second  notice  was  a  notice 
of  three  appeals,  and  the  undertaking  was  not 
merely  insufficient,  within  Code  Civ.  Proc.  S 
054,  providing  that  no  appeal  can  be  dismissed 
for  insufficiency  of  the  undertaking  thereon  if  a 
good  and  sufficient  undertaking,  approved  by  a 
justice  of  the  Supreme  Court,  be  filed  before 
the  hearing  on  the  motion  to  dismiss  the  appeal, 
but  was  in  legal  effect,  no  undertaking  at  all, 
constituting  a  defect  which  could  not  be  cured 
by  the  filing  of  another  undertaking. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §§  2086-2088, 
2098,  2144.] 

3.  Same— Motion  to.  Dismiss— Estoppel. 

Where  notice  of  appeals  were  given,  and 
no  undertaking  was  filed,  a  motion  to  dismiss  on 
the  ground  of  the  insufficiency  of  the  undertak- 
ing does  not  estop  the  appellee  to  insist  on  a 
dismissal  of  the  appeals  on  the  ground  that  no 
undertaking  was  filed,  merely  because  the  ap- 
pellant endeavored  to  cure  the  defect  by  the 
filing  of  an  undertaking  in  pursuance  of  Code 
Civ.  Proc.  §  954. 

In  Bank.  Appeal  from  Superior  Court, 
Nevada  County;  F.  T.  Nllon,  Judge. 

Action  by  W.  I.  Wadlelgh  and  others 
against  Josephine  A.  Phelps,  executrix,  etc. 
From  a  judgment  in  favor  of  plaintiffs,  an 
order  denying  a  motion  for  a  new;  trial,  and 
sundry  other  orders,  defendant  appeals.  On 
motion  to  dismiss  appeals.  Motion  sustained 
in  part. 

George  F.  Witter,  Jr.  (D.  M.  Delmas,  of 
counsel),  for  appellant.  C.  W.  Cross,  for  re- 
spondents. 

BEATTY,  0.  J.  This  Is  a  motion  to  dis- 
miss eleven  separate  appeals,  or  attempted 

*Rehearlng  denied  July  12,  1903. 


appeals,  from  the  Judgment,  verdict,  and 
various  orders  entered  in  the  cause.  The 
suit  is  in  equity  to  redeem  lands  mortgaged 
by  deed  of  conveyance  in  form  absolute.  The 
decree  rendered  Jime  29  and  entered  June 
30,  1903,  was  In  favor  of  the  plaintiffs,  di- 
recting a  reconveyance"  of  the  lands  upon 
payment  or  tender  of  about  $11,000  found  to 
be  due  the  defendant,  less  plaintiffs'  costs  of 
suit  The  defendant  moved  for  a  new  trial, 
and  pending  proceedings  upon  that  motion, 
on  July  27,  1903,  served  and  filed  the  follow- 
ing notice  of  appeal:  "To  W.  I.  Wadlelgh, 
Anna  F.  Smith,  and  Ellas  Smith,  the  plain- 
tiffs herein,  and  to  0.  W.  Cross,  thfelr  attor- 
ney, and  to  P.  L.  Arbogast  clerk  of  the  su- 
perior court  of  Nevada  county,  state  of  Cal- 
ifornia. You,  and  each  of  you,  will  please 
take  notice  that  the  defendant  in  the  above- 
entitled  action  hereby  appeals  to  the  Su- 
preme Court  of  the  state  of  California  from 
an  order  made  July  2,  1002,  denying  defend- 
ant's motion  to  strike  out  part  of  plaintiffs' 
amended  complaint;  and  from  an  order  made 
November  21,  1902,  denying  defendant's  mo- 
tion to  strike  out  part  of  plaintiffs'  second 
amended  complaint;  and  from  the  special 
verdict  of  the  jury  rendered  by  the'  jury  No- 
vember 29,  1902;  and  from  an  order  made 
December  22,  1902,  denying  defendant's  mo- 
tion to  set  aside  the  special  verdict  rendered 
by  the  jury  November  29,  1902;  and  from  the 
order  made  December  22,  1902,  adopting  the 
special  verdict  of  thb  jury  rendered  Decem- 
ber 29,  1902;  and  frpm  the  decision,  orders, 
and  judgment  made  and  rendered  against 
her  on  the  20th  day  of  June,  1903,  and  filed 
and  entered  on  the  30tb  day  of  June,  1903 
(all  of  said  orders,  decisions  and  Judgment 
rendered  in  said  action  In  said  superior  court 
In  favor  of  the  plaintiffs  In  said  action  and 
against  said  defendant  in  said  action),  and 
from  the  whole  thereof."  To  perfect  this 
appeal  she,  on  the  same  day,  filed  the  fol- 
lowing undertaking:  "Whereas,  the  defend- 
ant in  the  above-entitled  action  Is  about  to 
appeal  to  the  Supreme  Court  of  the  state  of 
California  from  an  order  made  July  2,  1902, 
denying  defendant's  motion  to  strike  out  part 
of  plaintiffs'  amended  complaint;  and  from 
an  order  made  November  21,  1902,  denying 
defendant's  motion  to  strike  out  part  of  plain- 
tiffs' second  amended  complaint;  and  from 
the  special  verdict  of  the  jury  rendered  No- 
vember 29,  1902;  and  from  an  order  made 
December  22,  1902,  denying  defendant's  mo- 
tion to  set  aside  the  special  verdict  rendered 
by  the  jury  November  29,  1902;  and  from 
the  order  made  December  22,  1902,  adopting 
the  special  verdict  of  the  Jury  rendered  De- 
cember 29,  1902;  and  from  the  decision,  or- 
ders, and  judgment  made  and  rendered 
against  her  on  the  29th  day  of  June,  1903, 
and  filed  and  entered  on  the  30th  day  of  June, 
1903,  in  said  action,  In  said  superior  court 
in  favor  of  the  plaintiffs  for  $1,193.15,  costs 
of  suit.  Now,  therefore.  In  consideration  of 
the  premises  and  of  such  appeal,  we,  the 
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undersigned,  do  hereby  Jointly  and  severally 
undertake  and  promise  on  the  part  of  the 
appellant  tbat  the  said  appellant  will  pay  all 
damages  and  costs  wbich  may  be  awarded 
against  her  on  the  appeal,  or  on  a  dismissal 
thereof,  not  exceeding  three  hundred  dollars, 
to  which  amount  we  acknowledge  ourselves 
Jointly  and  severally  bound.  J.  L.  Ross 
[Seal].    W.  M.  Barret  [Seal]." 

By  order  of  this  court  the  time  for  filing 
the  transcript  on  this  appeal  was  extended 
until  after  the  decision  upon  the  motion  for 
a  new  trial,  which  was  finally  denied  by  an 
order  entered  February  25,  1904.  On  March 
1,  1904,  defendant  served  and  tn  due  time 
filed  the  following  notice  of  appeal:  "Notice 
of  appeal  from  order  sustaining  plaintiffs'  ob- 
jection to  the  hearing  of  the  motion  and  re- 
newal of  motion  for  a  change  of  place  of  trial 
herein,  from  the  order  denying  defendant's 
motion  to  strike  out  the  items  of  costs  and 
retax  the  costs  herein,  and  from  the  order 
denying  defendant's  motion  for  a  new  trial. 
To  the  clerk  of  the  superior  court  and  to  C. 
W.  Cross,  attorney  for  the  plaintiffs  above 
named:  You,  and  each  of  you,  will  please 
take,  notice  that  the  defendant  in  the  above- 
entitled  action  hereby  appeals  to  the  Su- 
preme Court  of  this  st&te  from  the  order 
made  on  the  27th  of  July,  1903,  sustaining 
plaintiffs'  objection  to  the  hearing  of  the 
motion  and  the  renewal  of  the  motion  for  a 
change  of  the  place  of  trial  herein;  and  from 
the  order  made  by  the  court  herein  on  the 
27th  of  July,  1903,  denying  defendant's  mo- 
tion to  strike  out  the  items  of  costs  in  the 
memorandnm  of  costs  herein  and  to  retax 
the  costs  herein;  and  from  the  order  deny- 
ing defendant's  motion  for  a  new  ttlal  herein, 
made  and  entered  In  the  said  superior  court 
on  February  25, 1904,  in  said  action,  and  from 
the  whole  thereof.    Dated  March  1,  1904." 

To  i»erfect  these  appeals  the  following  un- 
dertaking was  filed  on  March  3d:  "Whereas, 
the  defendant  in  the  above-entitled  action  is 
about  to  appeal  to  the  Supreme  Court  of  the 
state  of  California  from  an  order  made  and 
entered  against  her  tn  said  action  In  said 
superior  court  in  favor  of  the  plaintiffs,  in 
said  action,  on  the  25th  day  of  February, 
1904,  denying  the  defendant's  motion  for  a 
new  trial  in  the  above-entitled  action,  and 
from  an  order  made  July  27,  1903,  sustain- 
ing plaintiffs'  objection  to  the  hearing  of 
motion  and  renewal  of  motion  for  change  of 
the  place  of  trial  herein,  and  from  an  order 
made  by  the  court  July  27,  1903,  denying  de- 
fendant's motion  to  strike  out  items  of  costs 
in  the  memorandum  of  costs  and  to  retax 
the  costs  herein.  Now,  therefore,  in  consid- 
eration of  the  premises  and  of  such  appeal, 
we,  the  undersigned,  do  hereby  Jointly  and 
severally  undertake  and  promise  on  the  part 
of  the  appellant  that  the  said  appellant  will 
pay  all  damages  and  costs  which  may  be 
awarded  against  the  defendant  on  the  appeal, 
or  on  a  dismissal  thereof,  not  exceeding  three 
hundred  dollars,  to  which   amount   we   ac- 


knowledge ourselves  Jointly  and  severally 
bound.  Willis  G.  Witter  [Seal].  J.  C.  Franks 
[Seal].  Dated  this  Ist  day  of  March,  1904." 
One  transcript,  embracing  all  these  at- 
tempted appeals,  was  filed  In  this  court  June 
20,  1904,  and,  on  July  19th  the  respondent 
served  the  following  notice  of  motion  to  dis- 
miss: "Notice  of  Motion  to  Dismiss  Appeals. 
To  said  appellant  and  George  F.  Witter,  Jr., 
her  attorney:  You  will  please  take  notice 
that  on  Monday,  the  1st  day  of  August,  A.  D. 
1904,  at  10  o'clock  a.  m.,  or  as  soon  thereafter 
as  the  same  can  be  heard,  the  respondents, 
by  their  attorney,  will  move  the  said  court 
In  bank,  at  the  place  of  holding  said  court  in 
San  Francisco,  to  dismiss  the  following  ap- 
peals In  said  cause:  (1)  Appeal  'from  an  or- 
der made  July  2,  1902,  denying  defendant's 
motion  to  strike  out  part  of  plaintiffs'  amend- 
ed complaint'  (vide  Transcript,  folios  399- 
400),  on  the  ground  tbat  the  same  is  not  an 
appealable  order.  (2)  Appeal  'from  an  order 
made  on  November  21,  1902,  denying  defend- 
ant's motion  to  strike  out  part  of  plaintiffs' 
second  amended  complaint'  (vide  Transcript, 
folio  400),  on  the  ground  that  the  same  Is  not 
an  appealable  order.  (3)  Appeal  'f  rpm  the  spe- 
cial verdict  of  the  Jury  rendered  by  the  Jury 
November  29,  1902'  (vide  Transcript,  folio 
400),  on  the  ground  that  the  same  is  not  an 
appealable  order.  (4)  Appeal  'from  an  order 
made  on  December  22,  1902,  denying  defend- 
ant's motion  to  set  aside  the  special  verdict 
rendered  by.  the  Jury  November  29,  1902' 
(vide  Transcript,  folios  *0O^l),  on  the 
ground  that  the  same  is  not  an  appealable 
order.  (5)  Appeal  'from  the  order  made  De- 
cember 22,  1&02,  adopting  the  special  verdict 
of  the  Jury  rendered  December  29, 1902'  (vide 
Transcript,  folio  401),  on  the  gronnd  that  the 
same  Is  not  an  appealable  order.  (6)  Appeal 
'from  the  decision  made  and  rendered  against 
her  on  the  29th  day  of  June,  1903,  and  filed 
and  entered  on  the  30th  day  of  June,  1903' 
(vide  Transcript,  folio  401),  on  the  ground 
that  no  appeal  lies  from  said  decision.  (7) 
Appeal  'from  orders  made  and  rendered 
against  her  on  the  29th  day  of  June,  1903, 
and  filed  and  entered  on  the  30th  day  of 
June,  19a3'  (vide  Transcript,  folio  401),  on  the 
ground  that  no  appeal  lies  from  said  orders  or 
either  or  any  of  them.  (8)  Appeal  'from  the 
Judgment  made  and  rendered  against  her  on 
the  29th  day  of  June,  1903,  and  filed  and  en- 
tered on  the  30th  day  of  June,  1903'  (vide 
Transcript,  folio  401),  on  the  ground  that  no 
sufficient  undertaking  on  appeal  from  said 
Judgment  has  ever  been  executed,  given,  or 
fijed,  and  on  the  ground  that  no  undertaking 
on  appeal  from  said  Judgment  has  ever  been 
executed  or  filed  (vide  Transcript,  folios  370 
to  397-8  and  4776  to  4779).  (0)  Appeals  'from 
the  order  made  on. the  27th  day  of  July,  1903, 
sustaining  plaintiffs'  objection  to  the  bear- 
ing of  the  motion  and  the  renewal  of  the  mo- 
tion for  a  change  of  the  place  of  trial  herein; 
and  from  the  order  made  by  the  couri  herein 
on  the  27th  day  of  Jul3f^til89l^  4eiir}«»g»'4*\^ 
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fendant's  motion  to  strike  ont  the  Items  ot 
costs  tn  tbe  memorandiun  of  costs  therein, 
and  to  retax  the  costs  herein;  and  from  the 
order  denying  defendant's  motion  for  a  new 
trial  herein,  made  and  entered  in  the  said 
superior  court  on  February  25,  1904,  in  said 
action  and  from  the  whole  thereof  (vide 
Transcript,  folios  4427-8),  'on  the  ground  that 
no  sufiiclent  nndertaking  on  said  appeals  has 
ever  been  executed  or  filed'  (vide  Transcript, 
folios  4782-5)." 

After  various  continuances  this  motion  was 
submitted  in  department,  where  it  was  de- 
nied as  to  the  appeal  from  the  Judgment  and 
from  the  order  overruling  the  motion  for  a 
new  trial.  A  rehearing  was  subsequently' 
granted,  and  the  motion  has  now  been  resub- 
mitted to  tbe  full  court 

Respondent  contends  that  the  first  six  ap- 
peals should  be  dismissed  because  they  are 
from  nonappealable  orders.  This  is  true, 
but  an  order  dismissing  these  appeals  would 
be  a  vain  act  for  the  simple  reason  that 
each  and  every  of  the  enumerated  orders  is 
reviewable  on  the  appeal  from  the  Judgment, 
and  If  that  appeal  stands  the  case  would  be 
in  exactly  the  same  condition  after  such 
order  as  it  is  In  now — the  orders  would  still 
be  reviewable.  And  this,  in  our  opinion,  is  a 
fact  which  determines  the  true  construction 
of  the  notice.  It  Is,  in  substance  and  effect, 
a  notice  of  appeal  from  the  Judgment  and 
notlilng  more.  The  special  enumeration  of 
the  various  ordeps  reviewable  on  that  appeal 
is  mere  surplusage,  and  ought  to  be  so  treat- 
ed, for  nothing  can  possibly  come  under  re- 
view on  the  bearing  which  would  not  have 
imen  equally  subject  to  review  it  such  enum- 
eration had  t>een  altogether  omitted.  This 
was  the  ground  upon  which  a  similar  motion 
to  dismiss  was  denied  in  Williams  v.  Dennl- 
son,  86  Cal.  430,  25  Pac.  244,  and  that  ruling 
we  entirely  approve. 

This  view  disposes  of  the  objection  that 
but  one  undertaking  was  filed  upon  seven 
appeals.  There  was  but  one  appeal,  and  but 
one  nndertaking  was  required. 

It  is  next  objected  that  the  undertaking 
is  insufficient  to  support  that  one  appeal  be- 
cause it  does  not  intelligibly  describe  or  re- 
fer to  the  Judgment  In  tbe  cause.  The  undet- 
taking  is  properly  entitled  in  the  cause,  and 
states  correctly  the  date  of  rendition  and  en- 
try of  the  Judgment  This  was  sufficient  in 
itself  to  bind  the  sureties  and  to  enable 
the  respondent  to  recover  without  being  put 
to  the  proof  of  any  matters  in  pais.,  The 
specification  of  one  item  or  Incident  of  the 
Judgment — the  $1,193.15  costs  of  suit — cannot 
Invalidate  what  is  otherwise  sufficient 

As  to  the  appeal  from  the  Judgment,  the 
motio'n  to  dismiss  must  be  denied. 

The  second  notice  of  appeal  specifies  three 
orders  separately  and  independently  appeal- 
able, neither  one  of  which  would  be  review- 
able on  appeal  from  the  others.  It  is  there- 
fore a  notice  of  three  appeals,  and  was  not 
perfected  by  the  undertaking  originally  filed. 


Estate  of  Heydenfeldt,  119  Cal.  848,  51  Pac. 
643,  and  cases  cited.  And  that  undertaking 
was  not  merely  insufficient,  witliin  the  mean- 
ing of  section  954  of  the  Code  of  Civil  Pro- 
cedure, which  allows  the  filing  of  a  new 
undertaking,  but  was  In  legal  effect  no  under- 
taking at  all.  Estate  of  Heydenfeldt,  supra. 
Appellant  contends,  however,  that  since  the 
motion  to  dismiss  these  appeals  was  l>aseJ 
solely  upon  the  ground  that  the  original 
undertaking  was  "Insufficient"  and  as  she 
filed  before  the  hearing  of  the  motion  nn 
undertaking  approved  by  one  of  the  Justices 
of  tills  court  in  support  of  her  appeal  from 
the  order  denying  a  new  trial,  that  appeal 
cannot  be  dismissed;  for,  she  says,  the  re- 
spondeat must  l>e  held  strictly  to  the  grounds 
of  his  motion,  and  if  tbe  undertaking  was 
only  Insufficient  she  has,  in  pursuance  of  the 
statute,  cured  tbe  defect 

A  party  is  imdoubtedly  limited  to  the 
grounds  of  the  motion  specified  in  his  no- 
tice, but  while  a  notice  is  strictly  construed 
against  any  attempt  to  mislead  an  opponent 
or  to  ambush  an  attack  which  with  timely 
notice  could  be  guarded  against  the  rule  of 
construction  ought  not  to  be  so  strict  in  a 
case  like  this,  where  the  defect  in  the  under- 
taking was  incurable  at  the  date  of  the  no- 
tice, and  where,  in  view  of  the  settled  prac- 
tice of  the  court,  the  terms  of  the  notice 
were  sufficient  to  advise  the  appellant  of  the 
real  and  only  objection  to  the  undertaking. 

The  three  appeals  specified  In  the  second 
notice  are  dismissed.  The  motion  to  dismiss 
the  appeal  from  the  Judgment  is  denied. 

We  concur:  VAN  DYKE,  J.;  LORIGAN, 
J.;  HENSHAW,  J. 

ANGELLOTTI,  J.  I  concur  In  the  Judg- 
ment and  In  all  that  is  said  in  the  opinion. 
As  to  the  appeal  from  the  Judgment  the  dis- 
tinction between  this  case,  where  all  tito 
other  orders  specified  in  the  notice  and  un- 
dertaking are  reviewable  upon  the  appeal 
from  tbe  Judgment,  and  the  enumeration 
thereof  merely  an  idle  and  useless  ceremony 
which  can  in  no  way  affect  tbe  substantial 
rights  of  either  party,  and  cases  Involving 
appeals  from  separate  and  independent  or- 
ders, where  an  appeal  from  each  order  Is 
essential  to  a  review  thereof  by  the  appel- 
late court  is  obvious.  Most  of  the  cases  re- 
lied on  by  respondent  are  cases  of  the  lat- 
ter class.  Carter  v.  Butte  Creek,  etc.,  131 
Cal.  350,  63  Pac.  667;  Centerville,  etc.,  v. 
Bachtold,  109  Cal.  Ill,  41  Pac.  813;  McCoi^ 
mick  V.  Beivin,  96  Cal.  182,  31  Pac.  16; 
Home,  etc.,  v.  Wiiklns,  71  Cal.  626,  12  Pac 
799;  Corcoran  v.  Desmond,  71  Cal.  100,  11 
Pac.  815.  The  only  case  cited  by  respond- 
ent where  the  material  facts  may  be  held  to 
tie  the  same  as  in  the  case  at  bar  is  the  Es- 
tate of  Heydenfeldt  119  Cal.  346,  51  Pac 
543,  where  the  obvious  distinction  here  made 
does  not  appear  to  have  received  the  consid- 
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clared  In  fbe  opinion  in  that  case  and  the 
other  cases  cited  lierein  Is  applicable  to  tbe 
attempted  appeal  from  the  order  denying 
the  motion  for  a  new  trfal  and  two  orders 
made  after  Judgment,  but  sbonld  not  be  held 
applicable  to  the  appeal  fpom  the  Judgment. 

I  concur:    SHAW,  3. 


(IE  Obi.  222) 

GARRETT  ▼.   LONDON   ft   LANCASHIRB 

FIRE  INS.  CO.* 
(Sapreme  Conrt  of  Oklahoma.     Feb.  11,  1905.) 

1.  COUBTS— JUBISDICrriOR  iw  Equitt. 

B7  tbe  organic  act  all  chancery  power  ia 
vested  in  the  district  and  sapreme  courts  re- 
spectively, and  the  prol>ate  courts  do  not  pos- 
sess, and  cannot  exercise,  such  powers. 

2.  Same— Pbobatk  Coubis— Appointuknt  or 
Rbckivkb. 

Tbe  appointment  o(  a  receiver  is  tbe  ex- 
erdiie  of  chancery  power,  and  such  power  can- 
not be  conferred  upon,  or  exercised  by,  the  pro- 
late courts. 

[Ed.  Note. — For  cases  in  point,  see  voL  42, 
Cent  Dig.  Receivers,  {{  38-^.] 

(Syllabus  by  the  Court) 

Error  from  Probate  Court,  Oklahoma 
County;    before  Justice  William  P.  Harper. 

Action  by  W.  J.  Garrett,  as  receiver  for 
Kotsbouls  Candy  Company,  against  the  lion- 
don  &  liancas^ire  Fire  Insurance  Company. 
Judg3ient  for  defendant,  and  plaintifT  brings 
error.    Afflrmed. 

Thompson  ft  Caldwell,  for  plaintifC  In  er- 
ror.  H.  H.  Howard;  for  defendant  In  error. 

HAINEK,  J.  This  is  an  action  begun  in 
tbe  [robate  court  of  Oklahoma  county  by  W. 
J.  Garrett,  as  receiver  for  tbq  Kotsbonis 
Candy  Company,  against  the  London  ft  Lan- 
ca.8bire  Fire  Insurance  Company  and  others, 
as  defendants  to  recover  upon  a  fire  insiu:- 
ance  policy,  and  to  adjudicate  the  rights  of 
the  various  defendants  as  to  their  interests, 
and  to  determine  tbe  priorities  of  the  respec- 
tive claimants  to  tbe  fund  arising  from  said 
insurance  policy.  The  petition  alleges  that 
on  the  13tb  day  of  August,  1904,  the  plain- 
tiff, W.  J.  Garrett,  was  duly  appointed  by 
William  P.  Harper,  probate  Judge  of  said 
county,  receiver  for  &e  Kotsbonis  Candy 
Company,  and,  as  such  receiver,  was  author- 
ized to.  Institute  this  action  for  the  recovery 
of  the  amount  due  on  said  policy.  To  this 
petition  the  defendant  Insurance  company 
interposed  a  demurrer,  on  two  grounds:  (1) 
That  the  plaintiff  had  no  legal  capacity  to 
sue,  for  the  reason  that  such  court  had  no 
power  or  Jurisdiction  to  appoint  such  re- 
ceiver; (2)  that  the  petition  does  not  state 
facta  sufDcient  to  constitute  a  cause  of  ac- 
tion. The  court  sustained  the  demurrer,  for 
the  reasons  stated  in  the  second  ground 
thereof,  to  which  ruling  of  tbe  court  the 
plaintiff  excepted,  and  brings  the  case  here 
for  review. 

Bat  one  question  la  presented  by  the  rec- 
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ord,  and  that  is  whether  the  probate  court  in 
this  territory  has  tbe  power  and  Jurisdiction 
to  appoint  a  receiver.  Section  9  of  the  or- 
ganic act  provides  as  follows:  "That  the  Ju- 
dicial power  of  said  territory  shall  be  vest- 
ed In  a  Supreme  Court,  district  con^  pro- 
bate courts,  and  Justices  'of  the  peace. 
•  •  •  The  Jurisdiction  of  the  several 
courts  herein  provided  for,  both  appellate 
and  original,  and  that  of  the  probate  courts 
and  of  tbe  Justices  of  the  peace,  shall  l>e  as 
limited  by  law.  •  .•  •  And  said  supreme 
and  district  courts,  respectively,  shall  possess 
chancery  as  well  as  common  law  Jurisdic- 
tion." It  will  thus  be  seen  that  the  funda- 
mental law  of  this  territory  vests  chancery 
power  exclusively  In  the  supreme  and  dis- 
trict courts  respectively,  and  no  such  power 
Is  conf«-red  upon  the  probate  courts. 

Section  9  of  the  organic  act  of  the  terri- 
tory of  Utah  contained  this  identical  pro- 
vision, but,  notwithstanding  such  provision 
In  tbe  organic  law,  the  Legislature  of  that 
territory.  In  1855,  passed  an  act  conferring 
chancery  and  common-law  Jurisdiction  upon 
tbe  probate  courts  of  the  territory;  and  the 
Supreme  Court  of  tbe  United  States,  in  Fer- 
ris V.  Hlgley,  20  Wall.  375,  22  L.  Ed.  883,  in 
construing  the  validity  of  this  act  of  the 
Territorial  Legislature,  held  that  tbe  act  of 
tbe  Territorial  Legislature  conferring  upon 
the  probate  courts  general  Jurisdiction  in 
chancery  and  at  law  was  inconsistent  with 
the  organic  act,  and  was  therefore  void.  In 
Clayton  v.  Utah  Territory,  182  U.  S.  632, 
10  Sup.  Ct  190,  83  L.  Ed.  455,  this  question 
was  again  before  the  Supreme  Court  of  the 
United  States,  and  Mr.  Justice  Miller,  in  dis- 
cussing this  question,  uses  the  following 
language:  "The  question  of  tbe  conflict  of 
a  law  passed  by  the  Legislature  of  Utah  Ter- 
ritory with  this  same  organic  act  is  consid- 
ered at  some  length  in  tbe  case  of  Ferris  v. 
Hlgley,  20  Wall.  375,  22  L.  Ed.  383.  The  act 
of  Congress  contains  the  provision  that  'the 
Judicial  power  of  said  territory  shall  be  vest- 
ed in  a  Supreme  Court,  district  courts,  pro- 
bate courts,  and  in  Justices  of  the  peace'; 
and  that  'the  Jurisdiction  of  the  several 
courts  herein  provided  for,  both  appellate 
and  original,  and  that  Of  tbe  probate  courts 
and  of  Justices  of  the  peace,  shall  be  as  lim- 
ited by  law.'  It  was  urged  in  that  case  that 
an  act  of  the  Legislature  of  Utah  was  valid 
which  conferred  upon  tbe  probate  courts  of 
the  territory  power  to  exercise  original  Juris- 
diction, hoth  civil  and  criminal,  as  well  in 
chancery  as  at  common  law,  when  not  pro- 
hibited by  legislative  enactment  Tills  prop- 
osition was  supported  by  a  reference  to  the 
same  clause  of  the  organic  act  which  is  re- 
lied on  in  this  case,  namely,  that  the  legis- 
lative power  of  tbe  territory  extends  to  ail 
rightful  subjects  of  legislation  consistent' 
with  the  Constitution  of  the  United  States 
and  with  that  act  It  became  a  question  in 
that  case,  as  in  this,  whether  the  law  con- 
ferring  this  extraordinai^^^^^we^j^o^e[^> 
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probate  courts  was  consistent  with  the  or- 
ganic act,  wblch  conferred  the  same  powers 
opon  the  supreme  and  district  courts  of  the 
territory.  That  law  was  evidently  Intended 
to  dispense  with  the  Jurisdiction  of  the 
courts  of  the  United  States  appointed  by  the 
President  and  Senate,  as  far  as  it  could  be 
done,  by  Investing  the  probate  courts,  which 
were  ander  the  control  of  the  Legislature  of 
the  territory,  with  the  same  powers  which 
the  former  courts  had.  While  there  was  no 
definition  of  the  powers  of  probate  courts  In 
the  organic  act,  this  court  held  that  the  es- 
sential nature  of  probate  courts  was  not 
such  as  to  justify  the  conclusion  that  they 
were  intended  to  exercise  such  powers,  and 
especially  It  was  held  that  It  was  not  com- 
petent for  the  Legislature  to  create  other 
courts,  or  vest  in  other  courts  created  by  the 
organic  act  powers  which  had  already  been 
vested  in  the  district  and  supreme  courts  of 
the  territory,  and  that  therefore  the  statute 
of  the  territory  conferring  common-law  and 
equity  Jurisdiction  on  the  probate  courts  was 
void,  as  being  In  conflict  with  that  provision 
of  the  act  of  Congress." 

These  decisions  are  decisive  of  the  case 
at  bar.  An^  It  follows  that  under  the  fun- 
damental law  of  this  territory  the  probate, 
courts  do  not  possess,  and  cannot  exercise, 
any  chancery  Jurisdiction  It  Is  elementary 
that  the  appointment  of  a  receiver  Is  the  ex- 
ercise of  equitable  Jurisdiction.  Nor  has  the 
legislature  of  this  territory  the  power  to 
confer  such  Jurisdiction  upon  the  probate 
courts;  and  any  act  of  the  Legislature  at- 
tempting to  confer  such  Jurisdiction  upon  the 
probate  courts  would  be  inconsistent  with 
the  organic  act,  and  therefore  void.  The  pro- 
bate court  was  without  Jurisdiction  to  ap- 
point a  receiver  in  this  case,  and  the  acts 
of  the  court  in  reference  thereto  were  unau- 
thorized and  void. 

The  judgment  of  the  court  below  Is  there- 
fore affirmed.  All  the  Justices  concurring, 
except  BBAUCHAMP,  X,  absent 

(IS  Old.  228) 

GARRETT  t.   NATIONAL  FIRB  INS.  CO. 

OF  HARTFORD.* 
(Supreme  Court  of  Oklahoma.    Feb.  11,  1905.) 

Error  from  Probate  Court,  Oklahoma 
County ;  William  P.  Harper,  Judge. 

Action  by  W.  J.  Garrett,  receiver  for  the 
Kotshonls  Candy  Company,  against  the  Na- 
tional Fire  Insurance  Company  of  Hartford. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Thompson  &  Caldwell,  for  plaintiff  In  er- 
ror.   H.  H.  Howar(^  for  defendant  in  error. 

HAIXER,  J.  The  facts  in  this  case  are 
Identical  with  the  facts  In  the  case  of  Gar- 
rett, Receiver,  v.  London  &  Lancashire  Fire 
Insurance  Company  (decided  at  this  term  of 
the  court)  81  Pac.  421,  both  causes  being 
submitted  upon  the  same  briefs,  and,  upon 
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the  authority  of  that  case,  the  Judgment  of 
the  ooart  below  is  affirmed.  All  the  Justices 
concurring,  except  BEAUCHAMP,  JL,  ab- 
sent 

05  OU.  MS) 
BOARD  OF  COUNTY  COM'RS  OF  GREER 
COUNTI  T.  GREGOR;  et  at* 

(Supreme  Court  of  Oklahoma.    Feb.  11,  190S.) 

1.  MuNiciPAi,  Corporations— Acts  or  Om- 

CERS. 

Municipal  ofScera  are  presumed  to  act 
within  the  scope  of  their  powers  until  the  con- 
trary appears. 

[Ed.  Note. — For  eases  in  point  see  voL  20^ 
Cent  Dig.  Evidence,  i  105.] 

2.  Same— Wabrants— Pbesumptioiis. 

Municipal  warrants  valid  upon  tbelr  fSoe 
are  presumed  to  be  Issued  for  a  lawful  corpo- 
rate purpose,  and  the  burden  of  proof  in  tliia 
case  was  upon  the  municipality  to  show  that 
tfaey  were  issued  for  a  purpose  concerning  which 
the  manldpallty  had  no  power  to  contract 

(B<d.  Note. — For  cases  In  point  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  I  2000.] 

(Syllabus  by  the  Court) 

Error  from  DlBtiict  Ck)urt  Greer  County: 
before  Justice  James  K.  Beaucbamp. 

Action  by  A  A.  Gregory  and  R.  J.  Ed- 
wards against  the  board  of  county  commis- 
sioners of  Greer  county.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

Cbaa.  M.  Thacker.  Co.  Atty.,  for  plaintiff 
in  error.  Shartel,  Keaton  &  Wella,  for  de- 
fendant in  error  Edwards. 


HAINER,  J.  This  was  an  action  bronght 
by  A  A.  Gregory  against  the  plaintiff  In  er- 
ror to  recover  upon  a  number  of  county  war- 
rants. The  petltlop  contains  eight  counts. 
Pending  the  action,  Gregory  assigned  his  in- 
terest in  said  action  to  B.  J.  Edwards,  who 
was  thereupon  substituted  as  plaintiff  in 
said  action,  and  is  made  here  one  of  the 
defendants  in  error.  Judgment  was  render- 
ed in  favor  of  Edwards  for  the  sum  of  $813, 
the  face  value  of  the  warrants,  without  in- 
terest From  this  judgment  the  plaintiff  in 
error  brings  the  case  here  for  review. 

The  only  question  argued  in  the  brief  of 
counsel  for  plaintiff  in  error  is  that  the  court 
erred  in  rendering  Judgment  upon  the  war- 
rants sued  on  in  the  second  count  of  the  i)e- 
tltloq.  In  this  count  It  was  alleged  that  12 
warrants,  aggregating  the  sum  of  $394.75, 
copies  of  which  warrants'  were  attached  to 
and  made  a  part  of  the  petition,  were,  for 
a  valuable  and  Just  consideration,  executed 
and  delivered  to  one  G.  H.  Bubanks,  xwunty 
attorney  of  said  county  (at  that  time  Greer 
county,  Tex.)  by  the  commissioners  of  said 
Greer  county,  Tex.,  and  were  presented  to 
the  treasurer  of  said  county,  and  not  paid 
for  want  of  funds;  that  after  said  county 
was  transferred  and  made  a  part  of  Okla- 
homa, as  Greer  county,  Okl.,  application  was 
made  to  the  board  of  county  commissioners 
of  Greer  county,  OkL,  to  make  provision  for 
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the  payment  of  said  warrants,  but  said  board 
of  county  coramlssioners  failed  and  refused 
to  make  any  provision  for  the  payment  of 
said  warrants.  To  tbls  count  of  tbe  plain- 
tllTs  petition  tbe  defendant  set  np  as  a  de- 
fense tbat  tbe  commissioners'  court  of  Greer 
county,  Tex.,  had-  no  power  or  authority  to 
issue  said  waiTnnts  to  said  Eubanlis  as  coun- 
ty attorney  of  said  county,  and  therefore 
said  warrants  were  ultra  vires  and  void. 

Upon  the  trial  it  was  agreed  tbat  the 
court  might  take  judicial  knowledge  of  all 
the  laws  of  the  state  of  Texas,  and  tbat 
neither  party  to  said  action  should  be  re- 
quired to  plead  or  prove  any  statute  or  other 
law  of  the  state  of  Texas. 

Article  6,  i  21,  of  the  Constitution  of  the 
state  of  Texas,  provides  as  follows:  "Coun- 
ty attorneys  shall  receive  as  compensation 
only  such  fees,  commissions  and  perquisites 
as  may  be  prescribed  by  law."  It  appears 
that  under  the  laws  of  the  state  of  Texas,  at 
tbe  time  these  warrants  were  issued,  no  pro- 
vision had  been  made  fixing  the  salary  of 
county  attorneys,  but  the  statute  provided 
that  county  attorneys  should  receive  as  com- 
pensation for  their  services  certain  fees  re- 
ceived In  crimlnar  cases,  and.  In  addition 
thereto,  county  attorneys  were  entitled  to  a 
commission  upon  moneys  collected  for  the 
state  or  county.  Tbe  record  discloses  that 
Eubanks,  as  county  attorney,  was  authorized 
by  the  commissioners'  court  to  bring  suit  for 
the  interest  due  on  certain  school-land  notes, 
and  that  he  was  to  be  allowed  ten  per  cent, 
as  attorney's  fees  for  the  collection  of  said 
notes.  We  are  unable  to  find  anything  In 
the  Constitution,  statutes,  or  decisions  of  the 
state  of  Texas  which  inhibited  the  commiS: 
Bioners'  court  from  issuing  the  warrants  in 
question.  The  record  in  this  case  does  not 
disclose  tbe  purpose  for  which  -these  war- 
rants in  question  were  issued.  That  public 
officers  are  presumed  to  act  within  tbe  scope 
of  their  powers,  until  the  contrary  appears. 
Is  fundamental,  and  in  this  case  It  will  be 
presumed  that  the  commissioners'  court  to- 
sued  the  warrants  in  question  for  a  legal  pur- 
pose. In  the  case  of  Board  of  Commission- 
ers of  Custer  Coun^  ▼.  De  Lana,  8  Okl. 
213,  67  Pac.  162,  this  court  said:  "The  law 
presumes  that,  when  the  officers  of  a  munici- 
pality issue  their  obligations,  such  obllga- 
tiouB  are  Issued  for  lawful  corporate  pur- 
poses, and  that  they  acted  within  the  scope 
of  their  powers."  In  21  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  20,  this  doctrine  is  approved, 
and  it  is  there  declared  that  "there  is  a  pre- 
sumption In  favor  of  the  validity  of  war- 
rants, and,  In  an  action  thereon,  their  Intro- 
duction in  evidence  makes  a  prima  facie  case 
for  the  platntiff,  and  the  burden  of  proof  Is 
upon  the  municipal  corporation  to  show  that 
they  were  Issued  without  consideration,  or  in 
payment  of  an  Indebtedness  which  tbe  cor- 
poration bad  no  power  to  contract."  In  the 
absence  of  any  evidence  to  the  contrary,  it 
will  be  presumed  tbat  tbe  warrants,  which 


appear  on  their  face -to  be  valid,  were  Issued 
for  a  lawful  corjrarate  purpose,  and  that  the 
commissioners   acted   within   the   scope   of 
their  powers,  and  hence  that  the  warrants, 
were  binding  obligations. 

No  error  appearing  in  tbe  record,  tbe  judg^ 
ment  of  tbe  district  court  Is  affirmed.  All 
the  Justices  concurring,  except  BEAU- 
CHAMP,  J.,  who  presided  In  the  trial  of 
the  cause  in  tbe  court  below,  not  sitting. 


(16  OkL  tS7) 

TUCKER  V.  BENNETT.* 
(Supreme  Court  of  Oklahoma.    Feb.  11,  1905.) 

Lanolobd  ahd  Tenant  —  Dutt  to   Put 

B0II.OINO  IN  CoNorrioR. 

A  landlord  who  rents  tbe  second  story  of 
a  store  building,  in  a  store  block,  which  is  in- 
tended to  be  used  by  tbe  lessee  for  printing  and 
publishing  a  newspaper  therein,  in  the  absence 
of  an  agreement  in  the  lease,  is  not  bonnd  to 
pat  the  bnilding  In  a  condition  fit  for  such  oc- 
capation,  and  repair  all  subsequent  dilapidations 
thereof,  as  tbe  property  leased  is  not  a  build- 
ing intended  "for  occupation  of  humaa  beings," 
within  the  meaning  of  sections  863  and  864, 
Wilson's  Rev.  &  Ann.  St  1903. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant,  {f  441.  442, 
530.] 

(Syllabus  by  the  Court,) 

Error  from  District  Court,  Noble  County; 
before  Justice  Bayard  T.  Halner. 

Action  by  B.  L.  Bennett  against  H.  R. 
Tucker,  Jr.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

H.  A.  Johnson,  for  plaintiff  in  error.  Wm. 
M.  Bowles,  for  defendant  In  error. 

PANOOAST,  J.  Tbto  action  was  com- 
menced in  the  district  court  of  Noble  county 
by  the  defendant  in  error  to  recover  of  plain- 
tiff In  error  tbe  sum  of  $49  on  account  of 
rent  of  a  room  in  a  certain  building  in  tbe 
city  of  Perry.  It  appears  from  tbe  undisput- 
ed facts  tbat  on  the  8th  day  of  July,  1901, 
the  plaintiff  in  error  rented  a'  portion  of  a 
certain  building  from  the  defendant  in  error, 
and  entered  into  a  written  lease  therefor, 
with  the  usual  covenants,  which  lease  pro-  ' 
vided  that  the  term  should  continue  from  the 
lOtb  day  of  July,  1901,  to  the  lOtb  day  of 
July,  1902,  and  that  tbe  rent  or  money  to  be 
paid  for  the  use  of  tbe  said  building  was  $84, 
to  be  paid  in  monthly  Installments  of  $7  on 
the  lOtb  day  of  each  and  every  month,  a  pay- 
ment of  $14  being  made  In  advance.  The 
answer  admits  the  execution  of  the  lease, 
and  alleges  that  the  room  was  rented  for  the 
purpose  of  printing  and  publishing  a  news- 
paper therein,  and  that  the  plaintiff  had  rep- 
resented to  the  defendant  that  it  was  suitable 
for  tbat  purpose,  whereas,  In  fact.  It  was 
not  suitable,  the  floor  being  too  weak  to  sus- 
tain and  support  the  necessary  machinery  re- 
quired in  tbe  printing  of  such  newspaper;  tbat 
such  fa'ct  became  known  to  the  defendant 
when  moving  in,  at  which  time  he  notifledl 
tbe  plaintiff   thereof,   and  plaintiff  agreedl^C 
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to  make  tbe  necessary  repairs  to  suppwt  the 
floor,  but  failed  to  do  so.  Dbfendant,  being 
nnable  to  occupy  tlie  building  on  account  of 
.its  untenantable  condition,  having  placed 
only  a  portion  of  the  machinery  therein,  re- 
moved therefrom,  and  turned  the  keys  over 
to  the  plaintiff. 

Tbe  evidence  of  the  defendant  below,  as 
disclosed  by  the  record,  fairly  supports  tbe 
allegations  of  the  answer  to  the  effect  .that 
the  building  was  In  such  condition  that  It 
was  unsuitable  for  the  purposes  for  which  it 
was  intended  to  be  -used.  In  fact,  this  seems 
to  have  been  admitted,  and  the  case  was 
tried  by  the  plaintiff  upon  the  theory  that 
the  landlord  was  under  no  obligations  to 
make  the  necessary'  repairs,  or  place  the 
building  in  a  suitable  condition  for  the  par- 
ticular use  desired  by  the  plaintiff,  because 
the  lease  did  not  contain  a  covenant  so  to  do. 
The  Judgment  of  the  court  was  for  the  plain- 
tiff below  in  the  sum  of  $49,  the  amount 
claimed. 

SeveraJ  questions  are  argued,  but  we  think 
one  only  need  be  noticed.  It  is  contended  by 
plaintiff  in  error  that  because  the  building  was 
unfit  for  the  use  for  which  defendant  below 
desired  It,  and  because  the  landlord,  after 
notice,  Called  and  refused  to  place  it  In  con- 
dition fit  for  such  use,  under  the  law  he  had 
a  right  to  vacate  the  premises  and  terminate 
the  lease.  That  he  did  vacate  the  premises 
there  seems  to  be  <io  dispute.  As  stated  be- 
fore, the  case  was  submitted  upon  questions 
of  law  involved,  the  questions  of  fact  being 
substantially  agreed  upon.  Tbe  plaintiff  in 
error  concedes  there  is  no  stipulation  in  the 
lease  requiring  the  landlord  to  place  the 
building  in  a  condition  making  it  suitable 
for  the  use  for  which  the  lessee  intended  it, 
or  to  keep  the  same  in  repair,  yet  that  he 
was  under  obligation  to  repair  the  building  so 
as  to  make  it  fit  for  the  use  intended  by  the 
lessee,  because  of  bis  parol  agreement  to  do 
so,  and  because  of  sections  8C3.  864,  Wilson's 
Rev.  &  Ann.  St  1903,  which  provide  that, 
where  a  building  is  Intended  for  the  occupa- 
tion of  human  beings,  it  is  the  duty  of  the 
landlord  to  put  the  same  In  condition  fit  for 
occupation.'  The  defendant  In  error  claims 
that,  where  there  is  no  stipulation  in  a  lease 
requiring  the  landlord  to  put  and  keep  the 
leased  premises  In  repair,  he  does  not  war- 
rant tbe  premises  to  be  suitable  for  any  spe- 
cial or  particular  use  for  which  the  lessee  de- 
sires them,  and  Is  under  no  obligation  to 
place  them  in  condition  for  the  lessee's  use. 
In  support  of  this  proposition  the  case  of 
Hanley  v.  Bank,  6  Okl.  79,  51  Pac.  664,  is 
cited.  At  common  law  it  is  the  well-settled 
rule  that.  In  the  absence  of  any  agreement 
between  the  parties,  the  landlord  is  generally 
under  no  obligation  to  his  tenant  to  keep  the 
demised  premises  In  repair.  A.  &  E.  Enc. 
Law,  vol.  18,  p.  215.  The  common-law  rule 
is  in  force  in  this  territory,  except  as  modi- 
fied by  sections  863,  8G4,  Wilson's  Rev.  & 
Ann.  St  1903.    Under  tbe  well-settled  rule 


that  written  contracts  cannot  be  varied  by 
parol  agreements,  the  subsequent  parol  agree- 
ment to  place  the  building  in  condition  fit 
for  the  lessee's  use  cannot  be  upheld.  The 
parol  feature  of  the  agreement  Is  also  open 
to  the  objection  that  it  is  without  considera- 
tion. A.  &  B.  Enc.  Law,  vol.  18,  p.  227; 
Purcell  V.  English,  8C  Ind.  34,  44  Am.  Rep. 
255;  Eblln  v.  Miller's  Ex'rs,  78  Ky.  371; 
Gregor  v.  Kady,  82  Me.  131,  19  Atl.  108,  17 
Am.  St.  Rep.  460;  Gill  t.  Mlddleton,  105 
Mass.  477,  7  A.m.  Rep.  548;  Town  v.  Arm- 
strong, 75  Mich.  580,  42  N.  W.  983.  Tbe 
courts  of  Montana,  New  Jersey,  Texas,  Wis- 
consin, and  other  states  bold  the  same  rule. 

As  to  the  contention  that  sections  863, 864, 
Wilson'8  Rev.  &  Ann.  St.. 1903,  so  change  tbe 
common-law  rule  as  to  place  the  obligation 
on  the  lessor  in  this  case  to  put  the  build- 
ing which  he  leased  in  condition  fit  for  oc- 
cupancy and  to  keep  It  in  repair,  the  writer 
of  this  opinion  thinks  it  la  well  taken,  but 
the  majority  of  the  court  are  of  a  different 
opinion.  These  two  sections  read  as  fol- 
lows: , 

"Sec.  863:  The  lessor  of  a  building  intend- 
ed for  tbe  occupation  of  human  beings  must 
in  the  absence  of  an  agreement  to  the  con- 
trary put  It  in  condition  fit  for  such  occupa- 
tion, and  repair  all  subsequent  dilapidations 
thereof,  except  that  the  lessee  must  repair 
ail  deteriorations  or  Injuries  thereto  occa- 
sioned by  his  ordinary  negligence. 

"Sec.  864:  If  within  a  reasonable  time  af- 
ter notice  to  the  lessor,  of  dilapidations  which 
he  ought  to  repair,  be  neglects  to  do  so,  the 
lessee  may  repair  the  same  and  deduct  the 
expense  of  such  repairs  from  the  rent  or 
otherwise  recover  it  from  the  lessor,  or  the 
lessee  may  vacate  the  premises.  In  which 
case  he  shall  be  discharged  from  any  further 
payment  of-rent  or  performance  o^  other  con- 
ditions." 

Several  of  the  states  have  statutes  more 
or  less  similar  to  ours  upon  this  subject, 
each  of  which,  to  some  extent,  changes  the 
common-law  rule  with  reference  to  the  duty 
of  the  landlord  to  repair,  and  the  rights  of 
the  tenant  in  case  of  failure  to  do  so.  The 
cases  of  Wilson  v.  Threadwell  (Cal.)  22  Pac. 
304,  and  Tatum  et  al.  t.  Thompson  (Cal.)  24 
Pac.  1009,  are  California  cases  arising  out 
of  a  failure  of  the  landlord  to  put  In  condi- 
tion and  repair  premises  leased  for  the  pur- 
pose of  business  and  trade,  and  fairly  uphold 
the  contention  of  the  plaintiff  in  error  in 
this  case.  These  two  sections  were  a  part 
of  the  laws  of  the  territory  of  Dakota,  and 
were  adopted  literally,  with  other  laws,  by 
the  first  Legislature  of  this  territory,  and 
prior  to  the  time  of  their  adoption  here  had 
been  construed  by  the  Supreme  Court  of 
Dakota.  Edmlson  v.  Aslesen,  27  N.  W.  82. 
In  that  case  the  respondent  had  leased  a 
portion  of  a  store  building  in  the  city  of 
Sioux  Falls  at  a  stipulated  price  for  rental. 
The  lessee  falling  to  pay  the  rent  as  pro- 
vlded  in  the  Jease.^^^o^^  ^^^,^8,^5^1^^ 
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recover  the  same.  The  defense  was  that  the 
premises  were  unfit  (or  the  use  for  which 
they  had  been  rented,  tfai  the  landlord^  hav- 
ing had  notice  of  such  condition,  failed  to 
repair  the  same,  and  that  because  of  such 
dilapidations  the  lessee  was  compelled  to 
vacate  the  premises  before  the  expiration 
of  the  lease,  and  was  therefore  not  liable  for 
the  rent  There  was  no  provision  in  the  lease 
which  in  terms  made  it  the  duty  of  the  land- 
lord to  repair  the  defect  complained  of.  The 
lessee,  however,  claimed  and  insisted  that, 
Independent  of  the  contract,  such  obligation 
rested  upon  the  landlord  by  virtue  of  the 
provisions  of  the  statute  'which  we  have 
herein  quoted.  Upon  consideration  of  this 
case  the  court  held  that  the  building  leased 
was  not  a  building  intended  for  occupation 
of  human  beings,  as  contemplated  by  the 
statute.  It  is  evident  that  the  Supreme 
Court  of  Dakota  was  of  the  opinion  that  this 
statute  was  not  applicable  to  buildings  oc- 
cupied for  the  purpose  of  business  and  trade, 
and  that  the  languoge  used  in  the  statute, 
"Intended  for  the  occupation  of  human  be- 
ings," refers  to  anotlier  class  of  buildings. 
Our  Legislature  having  adopted  these  two 
sections  of  the  statute  after  they  had  been- 
construed  by  the  Supreme  CJourt  of  Dakota, 
under  the  rale  in  such  cases  they  should  be 
given  the  construction  which  bad  been  placed 
upon  them  prior  to  their  adoption  here.  Fol- 
lowing this  rale,  it  mast  be  held  that  the 
building  leased  in  this  case  was  not  such  a 
one  as  is  contemplated  by  the  statute  as  be- 
ing intended  for  the  occupation  of  human 
beings. 

The  judgment  of  the  court  below  Is  afflrm- 
cd.  All  the  .Justices  concurring,  except  HAI- 
NER,  J.,  who  tried  the  case  below,  not  sit- 
tbig,  and  BEAUCHAMP,  J.,  absent 
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WELLS  T.  TERRITORY.* 

(Supreme  Court  of  Oklahoma.    Feb.  11,  1905.) 

1.  Witness — Compbtenct. 

Where  two  defendants  were  Jointly  indict- 
ed_  for  the  crime  of  larceny,  and  before  the 
trial  one  of  the  defendants  entered  a  plea  of 
guilty,  sucfa  fact,  under  the  provisions  of  our 
s^tute,  did  not  disqualify  him  u  a  witness 
aigainst  bis  codefendant. 

[Ed.  Note. — For  cases  in  point  see  voL  SO, 
Cent  Dig.  Witnesses,  {  245.] 

2.  Labcent— Evidence. 

The  evidence  in  this  case  examined,  and 
held  to  be  sufficient  to  sustain  the  verdict  and 
the  judgment  of  the  court  entered  thereon. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  liOgan  Clouity; 
before  Justice  Jno.  H.  Burford. 

Matt  Wells  was  convicted  of  larcepy,  and 
brings  error.    Affirmed. 

Buckner  ft  Son,  for  plaintiff  in  error.  P. 
01  Shnons,  Atty.  Gen.,  for  the  Territory. 

*Beh«aring>  denied 


HAINER,  X  The  defendant  In  error.  Matt 
Wells,  was  jointly  indicted  with  one  Ople 
Brown,  upon  the  charge  of  the  larceny  of  a 
gelding.  Trial  was  had  as  to  the  defendant 
Matt  Wella  alone,  and  a  verdict  was  return- 
ed by  the  jury  finding  him  guilty  as  charged 
in  the  indictment,  and  be  was  sentenced  by 
the  court  to  serve  a  term  of  three  years  in 
the  Territorial  Penitentiary,  which  is  now 
designated  at  Lansing,  in  the  state  of  Kan- 
sas. From  this  judgment,  the  defendant 
Wells  appeals. 

It  appears  from  the  record  that  at  the  trial 
of  Weils,  Brown  was  used  as  a  witness  on 
behalf  of  the  territory,  and  the  defendant 
objected  to  the  competency  of  the  witness  to 
testify,  for  the  reason  that  he  had  entered 
a  plea  of  guilty  of  the  crime  charged  in  the 
indictment;  and  it  is  contended  by  the  plaln- 
titr  In  error  that  the  court  erred  in  permitting 
the  witness  to  testify,  for  the  reason  that  he 
was  incompetent  as  a  witness.  The  record 
fails  to  disclose  that  the  defendant  Brown 
had  entered  a  plea  of  guilty  as  charged,  but, 
assuming  that  this  question  was  properly 
preserved  In  the  record,  the  objection  was 
not  well  taken.  At  common  law  a  person 
convicted  and  adjudged  guilty  of  an  infamous 
crime  was  deemed  Incompetent  to  testify  as 
a  witness,  but  in  this  jurisdiction  this  dis- 
quallflcatlon  tias  been  removed  by  express 
legislative  enactment  The  same  question 
was  before  this  court  in  the  case  of  Martin 
v.  The  Territory  (Okl.)  78  Pac.  88,  where  this 
court  held,  under  the  provisions  of  our  stat- 
ute, that  "the  fact  that  one  is  under  sentence 
for  life  In  the  territorial  prison  does  not  dis- 
qualify him  from  testifying  in  a  criminal 
case,  but  the  fact  of  his  conviction  and  sen- 
tence may  be  shown  for  the  purpose  of  af- 
fecting his  credibility."  This  decision  is  de- 
cisive of  this  point 

It  is  next  urged  that  the  evidence  upon-the 
question  of  corroboration  was  insufficient  to 
warrant  the  conviction  of  the  defendant  on 
the  ground  that  Brown,  being  an  accomplice 
of  the  defendant  Wells,  was  not  sufficiently 
corroborated  by  such  other  evidence  as  tend- 
ed to  connect  the  defendant  with  the  commis- 
sion -of  the  crime.  In  our  opinion,  the  evi- 
dence, as  disclosed  by  the  record  in  this  case, 
was  amply  sufficient  to  warrant  the  verdict 
of  guilty,  and  to  sustain  the  judgment  of  the 
court  rendered  thereon. 

The  instructions  correctly  stated  the  law, 
and  there  was  no  error  in  the  refusal  of  the 
court  to  give  instructions  1  and  2  requested 
by  the  defendant  since  the  questions  therein 
presented  were  covered  by  the  general  charge 
of  the  court 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  district  court  Is  therefore 
affirmed.  All  the  Justices  concurring,  except 
BDRFORD,  C.  J.,  who  presided  in  the  trial 
of  the  cause  in  the  lower  court,  not  altting, 
and  BEAUCHAMP,  J.,  absent 
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FAT  r.  8DLLENS.* 


(Supreme  Court  of  Oklahoma.    Feb.  11,  1S05.) 

Rbal  Estatc  Agent— Authobttt. 

A  letter,  in  order  to  create  an  agency  to 
sell  real  estate,  must  be  specific  and  certain  in 
its  terms,  and  a  mere  inquiry  by  an  owner  of 
realty,  addressed  to  a  real  estate  agent,  as  to 
whether  a  certain  price  could  not  bie  obtained' 
for  a  city  lot,  is  not  sufiBcieiit  to  create  the  lat- 
ter an  agent  of  the  owner  and  empower  him  to 
make  sale  of  the  premises  at  the  given  price 
after  the  lapse  of  four  months  from  the  date  of 
the  letter. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Oklahoma 
County;   before  Justice  B.  P.  Bnrwell. 

Action  by  M.  A'  Fay  against  R.  A.  Snl- 
lens.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Beaty  &  Jobson  and  H.  H.  Howard,  for 

defendant  In  error. 

GILLETTE,  -3.  In  tbls  action  the  plaln- 
titr  seeks  to  compel  the  specific  performance 
of  a  contract  for  tbe  sale  of  real  estate,  or, 
if  that  cannot  be  done,  damages  for  its  non- 
performance. Tbe  petition  alleges  'Hhat  on 
the  17tb  day  of  December,  1900,  defendant 
was  the  owner  of  lots  Nos.  15  and  16  in  block 
10,  Sooth  Oklahoma  Addition  to  Oklahoma 
City,  and  that  on  that  day  one  W.  M.  Smith 
was  the  agent  of  R.  A.  Sullens  for  the  sale 
of  said  lots,  and  bis  authority  to  sell  said 
land  was  In  writing,  •  *  •  signed  by 
said  Sullens,  and  that  on  said  date  plaintiff 
purchased  said  lots  from  defendant  through 
his  said  agent,  W.  M.  Smith,  for  the  consid- 
eration of  $700;  $25  being  paid  down,  and 
balance  of  $G75  to  be  paid  as  soon  as  de- 
fendant should  execute  a  deed  and  furnish 
abstract  of  title,"  etc.  Plaintiff  paid  to 
Smith  $25,  and  thereafter  tendered  to  him 
the  remaining  $675,  the  balance  of  tbe  con- 
sideration. At  the  time  of  making  the  ten- 
der and  demand  for  deed  plaintiff  was  in- 
formed by  Smith  tiiat  Sullens  bad  refused  to 
recognize  his  (Smith's)  authority  to  make  a 
sale  of  said  lots,  and  refused  to  execute  a 
deed  thereto,  and  he  (Smith)  thereupon  of- 
fered to  return  to  plaintiCC  tbe  $25  already 
received  by  him  to  apply  thereon.  Defend- 
ant answered,  admitting  the  ownership  of  the 
lots,  but  denied  any  right  or  authority  in 
Smith,  as  his  agent  or  otherwise,  to  make 
any  sale  of  said  lots,  etc.  At  the  September 
term,  1903,  the  case  came  on  for  trial  upon 
the  Issues  so  framed.  It  will  be  seen  from 
tbe  foregoing  statements  that  the  real  Issue 
to  be  determined  in  the  case  was  the  agency 
of  Smith,  and  bis  authority  to  bind  the  de- 
fendant in  tbe  transaction.  On  the  trial  of 
tbe  case  Mrs.  Fay,  tbe  plaintiff,  was  called 
as  a  witness  in  her  own  behalf,  and,  among 
other  things,  testified  as  follows:  "Q.  Mrs. 
Fay,  at  the  time  you  were  in  there  talking 
to  Mr.  Smith,  as  you  say,  when  this  instru- 
ment was  executed  [referring  to  Exhibit  A], 
did   Mr.    Smith    read   you    any    letters?    A. 

'Rehearlns  denied. 


Tes,  sir.  Q.  Have  you  that  letter?  A.  No^ 
sir;  he  took  it,  .and  read  it  himself.  Q. 
Did  be  give  you  possession  of  it?  A  No. 
sir ;  he  handed  it  to  me,  but  I  could  not  read 
it  •  •  •  Q.  And  did  Mr.  Smith  let  you 
have  tliat  letter?  A  No,  sir.  Q.  Do  you 
know  where  that  letter  is  now?  A.  No,  sir; 
he  didn't  give  it  to  me.  Q.  Now,  can  you 
state  substantially  tbe  contents  of  that  let- 
ter? (Objected  to,  and  objection  sustain- 
ed.)" This  ruling  of  tbe  trial  court  is  al- 
leged as  error.  At  the  time  this  evidence 
was  offered  there  was  no  evidence  before  the 
court,  either  embodied  In  any  question  or 
otherwise,  to  Indicate  who  the  letter  was 
written  by,  to  wbom  it  was  addressed,  or 
what  subject  it  related  to.  On  the  examina- 
tion of  Smith  on  tbe  part  of  plaintiff  he  was 
handed  Exhibit  A,  and  asked:  "Q.  Did  you 
execute  that?  A.  Tes,  sir.  Q.  Under  what 
authority  did  you  execute  this  paper?  A. 
Why,  Mr.  Sullens  had  written  me  a  letter — 
probably  it  might  have  been  three  or  four 
months  previous  to  this  time — speaking  of 
selling  the  property  for  $700.00,  and  I  still 
presumed  tiiat  I  could  sell  it  for  that  figure. 
Q.  Where  is  that  letter,  Mr.  Smith?  A. 
Well,  unfortunately,  I  have  lost  it  •  •  • 
Q.  Can  you  state  the  substance  of  the  con- 
tents of  that  letter?  A.  Well^  the  letter  was 
merely  a  question  asking  me — he  said  that 
he  would  take  $700  if —  •  •  •  Q.  By  the 
Court:  Did  Mr.  Sullens  tell  you  in  that  let- 
ter that  you  were  authorized  to  sell  it  for 
$700?  A.  My  recollection  of  tbe  letter  Is 
this — I  can't  come  at  it  liardly.  He  merely 
wrote  in  his  letter —  I  asked  him —  Q. 
How  did  he  come  to  write  yon  this  letter? 
A.  Because  I  had  written  him  previously 
three  or  four  times.  I  was  trying  to  sell  the 
property.  Q.  Asking  him  what  be  would 
take  for  the  property?  A.  Tes,  sir.  Q. 
Now,  what  did  he  say?  A.  He  asked  me  the 
question  in  there  could  I  get  $700  for  the 
property.  •  •  •  Q.  What  else  did  he 
say?  A.  That  is  about  all  there  was  In  that 
letter.  Q.  Did  he  say  In  that  letter,  'Ton 
can  sell  it  for  $700.00?  A.  No,  sir;  be 
didn't  positively  state  that  in  the  letter.  Q. 
Did  be  say  to  you  that  you  were  authorized 
to  execute  a  contract  for  hlml  A.  No,  sir; 
he  didn't  •  •  •  Q.  The  substance  of  the 
letter  was  that  he  would  take  $700  for  the 
lots?  A.  Tes,  sir;  the  letter  conveyed  the 
impression  to  me  that  I  might  sell  them  'for 
that  Q.  Did  he  say,  'I  will  take  $700  for 
it?"  A.  Tes,  sir;  be  stated  be  would  take 
$700.  Q.  Ton  had  already  asked  him  what 
be  would  take?  A.  Tes,  sir ;  frequently.  Q. 
And  his  answer  was,  'I  will  take  $700?'  A 
Tes,  sir;  that  is  my  impression  of  the  let- 
ter. Of  Now,  that  is  the  only  communica- 
tion you  had  with  him  in  which  he  stated 
what  he  would  take  for  the  lots?  A.  Tes, 
sir."  The  Exhibit  A  referred  to  is  as  follows : 
"Oklahoma  City,  Dec.  17,  1900.  Received  of 
Mrs.  M.  A.  Fay  twenty-five  dollars  in  part 
purchase  money  on  |f{{^(jl|^  i^^^Ji^Jn  block 
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10,  South  Oklahoma,  O.  T.,  the  full  consider- 
ation being  $700.00.^  T>^ei  and  abstract  tax- 
es paid  and  title  to  be  dear ;  warranty  deed, 
unless  80  no  title  passes.  W.  .  M.  Smith, 
Agent."  On  cross-examination  the  witness 
was  further  asked:  "Q.  About  how  long  do 
you  say  it  was  after  you  got  the  letter  from 
Mr.  Sullens  saying  or  asking  you  If  you 
could  get  him  ^700,  or  that  he  would  take 
$700,  prior  to  the  time  that  you  made  this 
sale  to  Mrs.  Fay?  A.  I  would  say  it  was  at 
least  between  three  and  four  months  prior 
to  that  time."  This  is  the  substance  of  all 
the  evidence  offered  to  establish  the  agency 
of  Smith  -to  make  the  sale  of  the  premises  In 
controTersy  belonging  to  defendant,  Sullens, 
and  we  thiuk  this  falls  far  short  of  estab- 
lishing any  right  or  authority  in  Smith  to' 
make  a  contract  binding  on  Sullens  for  the 
sale  of  real  estate  belonging  to  Sullens,  un- 
der any  rules  of  agency  or  otherwise.  The 
action  being  one  for  specific  performance  of 
a  contract,  It  is  manifest  there  must  be  a 
contract  before  performance  can  be  enforced. 
Whether  there  was  or  not  in  this  Instance  de- 
pends entirely  upon  the  authority  of  Smith 
to  enter  into  a  contract  binding  upon  defend- 
ant, since  it  is  not  claimed  that  defendant  in 
person  ever  had  any  business  relations  with 
plaintiff.  At  the  utmost,  it  cannot  be  claim- 
ed that  the  letter  to  Smith  amounted  to 
more  than  an  authority  to  make  a  sale  of 
the  premises  at  the  price  of  $700.  At  the 
time  it  was  made  it  was  simply  a  present  of- 
fer to  sell  at  a  given  price,  and  subject  to  be 
changed  or  repudiated  at  any  time  thereafter 
by  the  vendor,  and  the  evidence  clearly 
shows  that  from  three  to  four  months 
elapsed  after  this  offer  and  price  were  made 
before  any  attempt  was  made  to  comply  with 
Its  terms,  even  if  it  be  assumed  that  there 
was  a  bona  fide  intent  on  the  part  of  Smith 
to  sell,  and  remit  the  full  $700  to  defendant, 
which  fact,  however,  is  not  shown  by  the 
evidence.  Smith  testifies  that  he  only  in- 
tended to  remit  $650  to  Sullens,  retaining 
$50  for  his  own  compensation,  and  there  is 
no  evidence  that  Sullens  ever  Intended  or  of- 
fered to  accept  any  sum  less  than  $700  for 
the  premises.  Had  Smith  immediately  re- 
plied to  this  letter,  inclosing  $700,  and  de- 
manding the  execution  of  a  deed,  a  quite  dif- 
ferent case  would  be  presented.  Even  then 
the  evidence  of  the  import  of  the  letter  to 
Smith  would  be  so  indefinite  and  uncertain 
as  to  hardly  warrant  a  court  of  equity  In 
compelling  a  conveyance  by  Sullens.  An  in- 
quiry as  to  whether  a  real  estate  agent  could 
not  get  $700  for  premises  is  not  tantamount 
to  an  offer  to  accept  $700  and  convey  the 
same  on  receipt  of  that  amount  Much  less 
Is  it  direct  authority  creating  an  agency  for 
the  sale  of  the  premises  at  that  price.  In 
any  event,  the  offer  would  require  accept- 
ance within  a  reasonable  time,  and  three  or 
four  months  thereafter  Is  not  a  reasonable 
time.  The  receipt  (Exhibit  A)  given  by  the 
pretended  agent  to  plaintiff  informed  her 


that  the  transaction  was  conditional,  rather 
than  an  authorized  actual  sale;  and,  not 
being  authorized.  It  had  no  binding  force  or 
^ect  upon  the  defendant  "A  judgment  la 
the. decision  or  sentence  of  the  law."  Kncy. 
PI.  &  Prac.  vol.  11,  808.  "A  judgment  must 
also  conform  to  and  be  sustained  by  the  evi- 
dence or  proofs  adduced."  Id.  p.  870.  There 
was  not  sufllclent  evidence  on  the  part  of 
the  plaintiff  to  support  a  judgment  in  her 
favor,  and  It  therefore  became  the  duty  of 
the  court  on  the  oral  demurrer  of  the  de- 
fendant to  take  the  case  from  the  Jury  and 
render  Judgment  against  her  for  the  costs 
of  the  action. 

Finding  no  error  in  the  record  and  pro- 
ceedings, the  judgment  of  the  court  below 
will  be  affirmed.  All  the  Justices  concur- 
ring, except  BDRWELL,  J.,  who  presided 
In  the  coiurt  below,  not  sitting,  and  BEAU- 
CHAMP,  J.,  absent 


05  Okl.  283) 
DUNHAM  et  al.  v.  SMITH. 
{Supreme  Court  of  Oklahoma.     June  7,  190.5.) 
Deceit  —  False  REraESERTATioNS  —  Dam- 
ages—Intent. 

In  an  action  brought  against  real  estate 
agents  by  a  party  who  claims  that  tbey  have 
sold  certain  lots  by  number,  and  have  pointed 
out  for  inspection  other  and  different  lots,  wiiioh 
were  of  greater  value,  to  the  damage  of  the 
purchaser,  and  that  such  action  was  false  and 
fraudulent  and  where  the  proof  shows  that  by 
the  exercise  of  reasonable  care  and  circumspec- 
tion the  agent,  before  pointing  out  the  partic- 
ular lotii^to  the  purchaser,  might  have  ascer- 
tained thi  correct  numbers,  and  did  not  do  so, 
and  that  the  purchaser  relied  upon  the  state- 
ments of  the  agent  that  the  lots  pointed  out 
were  the  true  lots  sold,  and  where  the  evi- 
dence shows  such  statements  to  be  untrue,  it 
will  not  be  a  defense  to  show  that  the  real  es- 
tate agent  acted  tjiirough  an  honest  mistjike. 
Lack  of  fraudulent  intent  will  not  defeat  an 
action  of  damages  for  false  representation 
where  the  damage  has  already  accrued. 
(Syllabus  by  the  Court.) 

Error  from  District  Court  Oklahoma 
County;  before  Justice  B.  F.  Bur  well. 

Action  by  Sarah  M.  Smith  against  J.  C. 
Dunham  and  W.  H.  Ryan.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Sarah  M.  Smith,  defendant  tn  error,  sued 
In  the  court  below  to  recover  damages  from 
the  plaintiffs  in  error,  Dunham  &  Ryan,  for 
having  falsely  and  fraudulently  shown  her 
certain  lots  In  block  28,  In  Maywood  Addi- 
tion, in  Olaboma  Cilty,  as  being  lots  which 
they  had  for  sale  as  real  estate  agents,  and 
belonging  to  J.  M.  Healy,  and  having  fraudu- 
lently Induced  her  to  accept  a  deed  to  the 
corresponding  lots  in  block  24,  In  the  same 
addition,  she  believing  that  the  deed  de- 
scribed the  lots  which  had  been  shown  her. 
The  answer  of  the  defendants,  while  admit- 
ting the  plaintiff's  representations,  and  ad- 
mitting that  the  wrong  lots  were  shown  her, 
and  that  the  deed  covered  other  and  different 
lots  from  those  shown  her,  claim  that  they 
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acted  in  good  faith  in  showing  the  plaintiff 
the  lots  in  bloclt  28,  and  that  they  belleTed 
at  that  time  that  such  lots  were  the  ones 
belonging  to  Healy,  and  listed  with  them  for 
sale,  denying  any  fraudulent  intent  To  this 
a  reply  of  general  denial  was  filed.  On  this 
state  of  pleadings  the  c«>urt  rendered  a  Judg- 
ment in  favor  of  the  plaintiff  for  f  100,  the  dif- 
ference between  the  market  value  of  the  lots 
deeded  at  the  time  of  the  sale  and  the  price 
paid  for  them  by  plaintiff.  Motion  for  new 
trial  was  filed  and  overruled,  and  exceptions, 
and  the  case  brought  here  for  review. 

Shartel,  Keaton  &  Wells,  for  plaintiffs  in 
error.  Wm.  P.  Harper,  for  defendant  in  er- 
ror. 

IRWIN,  3.  (after  staOng  the  facts).  The 
only  proposition  argued  for  a  reversal  of  this 
case  by  plaintiffs  in  error  is  that  a  person 
cannot  sue  for  damages  by  fraud  and  re- 
cover by  proving  a  mistake.  We  do  not 
think  this  statement  is  literally  true.  As  to 
whether  a  mistake  constitutes  a  fraud  or 
not  depends  entirely  on  the  surrounding  cir- 
cumstitnces.  If  the  mistake  is  one  which 
the  party  making  it.  from  Lis  knowledge  of 
the  facts,  or  from  his  position  and  oppor- 
tunity of  ascertaining  the  facts,  could  read- 
ily have  discovered  before  making  it,  and 
he  acted  without  due  regard  for  the  rights 
of  the  other  party,  and  without  proper  cau- 
tion to  ascertain  the  truth  of  the  statements 
made  by  him,  and  the  other  party  relied 
upon  these  statements,  and  wa|^  thereby 
damaged,  we  do  not  think  that  the  law  would 
excuse  such  a  false  representation  on  the 
ground  that  it  was  a  mistake.  Now,  the 
evidence  discloses  in  this  case  that  the 
plaintiffs  in  error  were  in  the  real  •  estate 
business,  and  were  presumed  to  know  and 
understand  the  character  of  the  business 
they,  were  engaged  In.  They  had  advertised 
certain  lots  for  sale.  The  plaintiff  bad  a 
right  to  presume  that  they  knew  the  exact 
location  of  the  lots  they  were  selling.  The 
plaintiff  not  being  in  the  same  business,  the 
same  presumption  would  not  apply  to  her  as 
to  her  knowledge  on  the  subject.  She  went 
to  the  real  estate  agents  to  buy  these  lots. 
They  took  her  to  the  location,  and  pointed 
out  to  her  the  particular  lots,  showing  her 
the  surroundings.  It  is  admitted  in  evi- 
dence that  she  relied  upon  their  statements 
as  to  the  location  and  surroundings  of  the 
lots,  and  upon  their  statements  purchased 
these  lots.  It  is  also  admitted  in  the  record 
that  their  statements  were  not  true.  The 
evidence  further  shows  that  hanging  on  the 
walls  of  their  office  w^s  a  map  showing  the 
correct  numbers  of  the  lots  they  were  sell- 
ing, and  showing  their  exact  location,  and 
if  the  defendants,  plaintiffs  in  error,  had 
taken  the  precaution  to  examine  that  map, 
this  mistake  would  not  have  occurred.  We 
think  that  all  of  the  authorities  cited  in 
support  ni  the   contention  of  plaintiffs  in 


error  are  upon  the  theory  that  the  honest 
mistake  was  one  which  ordinary  care,  pre- 
caution, or  foresight  would  not  have  guard- 
ed against  on  the  part  of  the  party  making 
it  But  this  element  is  entirely  lacking  in 
the  case  at  bar.  For  this  reason  we  do  not 
ttiink  that  the  authorities  cited  are  in  point. 
We  can  see  nothing  from  .an  examination  of 
the  record  in  the  decision  of  Ijhe  district 
court  but  what  is  in  perfect  harmony  with 
honesty,  Justice,  and  fair  dealing.  We  think 
that  to  reverse  this  case  and  defeat  the 
claim  of  the  plaintiff  would  be  offering  a 
premium  on  carelessness  and  Ignorance 
wMch  would  be  unwarranted  and  unauthor- 
ized. 

The  Judgment  of  the  district  court  Is  af- 
firmed, at  the  costs  of  the  plaintiffs  in  error. 
All  the  Justices  concurring,  except  Justice 
BURWELL,  who,  having  tried  the  case  be- 
low, took  no  part  in  this  decision. 

(IS  Ok!.  2S$) 
GLOYD  et  al.  v.  STANSB^RRT. 
(Supreme  Court  of  Oklahoma.    June  7,  1905.) 

MAXICIOUS  TSESPASS  —  DOINSES— Instrtjc- 
XIONS. 

In  an  action  brought  for  damages  for  will- 
fully, maliciously,  and  wrongfully  taking  for- 
cible possession  of  personal  property,  to  wit, 
a  building  standing  on  leased  grounds,  and 
willfully  and  maliciously  breaking  and  destroy- 
ing said  building,  and  mjuring  and  destroying 
certain  articles  of  personal  property  contain- 
ed tlierein,  where  the  defense  rests  entirely  up- 
on a  claim  of  title  to  said  building  by  virtue  of 
a  bill  of  sale  executed  in  the  firm  name  py 
a  partner  of  the  plaintiff,  and  where  the  proof 
shows  that  the  title  to  said  property  was  in 
the  plaintiff,  and  that  the  partnership  had  no 
interest  therein,  and  the  partner  had  no  right 
to  convey  any  interest  therein  in  the  firm  name 
or  otherwise,  and  where  the  proof  shows  that 
the  building  was  destroyed  and  said  personal 
property  injured  by  the  defendants  without  au- 
thority, and  where  the  only  assignment  of  er- 
ror is  the  instruction  of  the  court  instructing 
the  jury  as  to  the  rights  of  the  plaintiff  as  a 
tenant  in  common,  and  from  the  evidence  it  is 
apparent  that  the  theory  of  tenancy  in  com- 
mon is  not  sustained  by  the  evidence  in  the 
case,  such  assignments  of  error  will  not  be 
available. 
(Syllabus  by  the  Conrt) 

Error  from  District  Court,  Woods  County; 
before  Justice  J.  L.  Pancoast 

Action  by  J.  M.  Stansberry  against  F.  H. 
Gloyd  and  A.  M.  Gloyd,  partners  under  the 
firm  name  of  the  Gloyd  Lumber  Company. 
Judgment  for  plaintiff,  and  defendants  bring 
error.     Affirmed. 

This  is  an  action  brought  by  defendant  In 
error  in  the  district  •  court  of  Woods  county 
to  recover  damages  from  the  plaintiffs  In 
error  for  the  willful,  malicious,  and  wrong- 
ful taking  possession  of  a  certain  building, 
breaking  into  and  destroying  said  buildings 
and  ousting  the  plaintiff  from  possession 
thereof,  and  injuring  certain  personal  prop- 
erty, such  as  charts,  mdps,  tools,  and  articles 
used  in  the  construction  and  carpenter  busi- 
ness.   To  this  petitioD|g^_.|j;(J^i^g^^vf>j;gf 
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filed  a  general  denial.  On  the  trial  the  proof 
shows  that  the  defense  interposed  was  tba^ 
the  defendants  had  the  right  to  the  posses- 
sion of  said  building  by  virtue  of  a  bill  of 
sale  claimed  to  have  been  executed  by  one 
I.  H.  Flash,  who  was  claimed  to  be  a  partner 
of  the  plaintiff,  doing  business  under  the 
firm  name  of  Stansberry  &  Flash.  The  case 
proceeded  to  trial  before  a  Jury,  and  resulted 
in  a  verdict  for  the  plaintiff  for  $300.  Mo- 
tion for  new  trial  was  filed  and  overruled, 
and  exceptions  saved,  and  case  Is  brought 
here  for  review. 

Cowglll  &  Dunn,  for  plaintiffs  In  error.  L. 
T.  Wilson  and  Snoddy  &  Son,  for  defendant 
In  error. 

IRWIN,  J.  (after  stating  the  facts).  The 
assignments  of  error  are  all  based  upon  the 
claim  that  the  theory  upon  which  the  court 
below  tried  the  case  was  wrong,  and  that  the 
Instructions  set  forth  in  pages  332,  337,  and 
344  of  the  case  made  were  erroneous.  These 
instcuctlons  were  directions  to  the  Jiury  of 
what  were  the  rights  of  a  person  who  had 
title  to  the  property  in  question  as  a  tenant 
in  common,  or  one  having  a  joint  interest  in 
personal  property.  Now,  we  think  an  exam- 
inatiou  of  the  record  will  show  that  there  Is 
not  only  an  entire  want  of  evidence  of  the 
fact  that  any  partnership  rights  attached  to 
the  building  or  property  In  question,  but  the 
testimony  clearly  .shows  that  this  building 
was  the  property  of  the  defendant  in  error, 
J.  M.  Stansberry.  The  proof  shows  that  the 
building  was  erected  by  Stansberry,  and  that 
the  tools,  machinery,  and  architectural  In- 
struments, plans,  and  specifications  were 
placed  therein  by  him.  The  only  witness 
who  testifies  directly  on  this  point  of  owner- 
ship is  Mr.  Stansberry  himself,  and  he  testi- 
fied unequivocally  that  Flash  never  had  any 
interest  in  the  building.  He  admits  that 
prior  to  October,  1900,  he  was  In  partnership 
with  Mr.  Flash  in  the  carpenter  business, 
but  he  states  that  Flash  at  no  time  had  any 
interest  whatever  lu  this  building,  or  the 
articles  of  personal  property  for  which  he 
claims  damages  in  this  suit  Mr.  Stansberry 
testified  that  the  lumber  which  went  Into 
this  bnilding  was  bought  by  himself,  and  paid 
for  by  his  individual  check.  Mr.  Overstreet, 
at  pages  309  and  310  of  the  record,  testified 
that  Stansberry  paid  for  the  lumber,  and 
signed  his  own  name  to  the  check.  Now,  we 
have  searched  this  record  carefully  and  In 
vain  to  find  any  legal  or  competent  evidence 
showing  the  existence  of  any  such  bill  of  sale 
as  is  claimed  in  the  pleadings.  Hence  we 
think  the  record  discloses  no  defense  what- 
ever. Hence  we  think  that  the  instructions 
of  the  court,  while  they  were  on  a  theory  of 
Joint  ownership,  'which  the  proof  does  not 
bear  out.  and  correct  on  that  theory,  yet  they 
were  not  in  any  way  prejudicial  to  the  rights 
or  interests  of  the  defendants.  We  think 
that  a  fair  and  impartial  trial  has  been  had, 


and  the  Judgment  of  the  district  court  Is  af- 
firmed, at  the  costs  of  the  plaintiffs  In  error. 
All  the  Justices  concurring,  except  PAN- 
COAST,  J.,  who,  having  tried  the  case  below, 
took  no  part  in  this  decision. 


(15  Okl.  234) 

ROUTH  et  aL  v.  KOSTACHEK, 

(Supreme  Court  of  Oklahoma.    June  7,  1905.) 

NoTB— Action  by  Agent.     . 

An  agent  who  purchases  a  note  with  his 
principal's  money,  and  has  it  indorsed  to  him- 
self, may  maintain  an  action  thereon  in  his 
own  name. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Noble  (bounty: 
before  Justice  Hainer. 

Action  by  Joseph  Kostachek  against  May 
Routh  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

This  action  was  commenced  in  the  district 
eourt  of  Noble  county  ou  the  6th  day  of  Sep- 
tember, 1902,  by  Joseph  Kostachek  against 
May  Routh  (formerly  May  Dykes),  John 
Routh,  and  W.  E.  Cooper,  upon  a  note  and 
mortgage  executed  by  May  Dykes,  who  after- 
wards married- John  Routh,  to  Levi  F.  War- 
ren, for  $1,250,  and  interest  at  the  rate  of  7 
per  cent  per  annum.  The  defendant  John 
Routh  was  made  a  party  to  the  action  be- 
cause he  was  the  husband  of  May  Routh,  and 
W.  E.  Cooper  was  made  a  party  because  he 
was  In  possession  of  the  land  upon  which 
the  mortgage  was  executed.  The  defendants 
answered  In  said  action  on  the  4th  day  of 
November,  1902;  and  subsequently,  on  the 
20th  day  of  February,  1903,  the  defendants 
John  Routh  aud  May  Routh  filed  an  amended 
answer,  In  which  amended  answer  It  is  ad- 
mitted that  the  plaintiff,  Joseph  Kostachek, 
was  the  owner  of  the  note  sued  upon,  but 
alleged  that  the  same  was  transferred  to  him 
for  the  purpose  of  oppressing  Mrs.  Routh.  In 
the  answer  it  Is  alleged  that  the  original  note 
■was  obtained  by  one  S.  D.  Bailey  from  Mrs. 
Routh  by  fraud,  and  that  Joseph  Kostachek, 
having  purchased  the  note  after  maturity, 
took  it  subject  to  this  defense.  To  this 
answer  the  plaintiff  filed  a  reply  in  the  na- 
ture of  a  general  denial.  The  action  was 
tried  on  the  22d  day  of  June,  1903,  resulting 
In  a  Judgment  in  favor  of  the  plaintiff,  Joseph 
Kostachek,  and  against  the  defendant  May 
Routh,  for  the  recovery  of  the  amount  of  the 
note  and  interest,  and  against  all  of  the  de- 
fendants for  a  foreclosure  of  the  mortgage. 

S.  H.  Harris,  for  plaintiffs  in  error.  H.  B. 
Martin,  for  defendant  in  error. 

IRWIN  J.  (after  stating  the  facts).  The 
first  proposition  urged  for  a  reversal  of  this 
case  is  that  Bailey  and  Klrtley  were  proper 
parties  to  the  action,  and  It  was  necessary 
for  a  proper  adjudication  of  the  litigation  to 
make  them  parties  defendant,  for  which  pui^ 
pose  a  moUon  was  n»Bd^,  b^  td^neU^^Pv. 
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make  Bailey  and  KIrtley  defendants.  Ah  ex- 
amination of  the  record  will  show  that  KIrt- 
ley was  not  connected  in  any  way  with  the 
execution  of  the  note  and  mortgage,  and  was 
not  in  the  possession  of  the  land;  and  the 
only  allegation  in  the  answer  which  tends  to 
show  that  Kirtley  was  a  necessary  party 
was  the  allegation  that  he  claimed  some  in- 
terest in  the  land,  and  had  procured  Kosta- 
chek  to  purchase  this  note  for  the  purpose 
of  oppressing  Mrs.  Routh.  The  only  reason 
assigned  why  Bailey  is  a  proper  party  to  this 
action  is  that  Bailey  at  one  time  acted  as 
the  attorney  for  May  Dykes  (now  May 
Kouth),  and  had  made  false  representations 
to  her  as  to  the,valu^of  his  services  and 
the  amount  of  expenses  Incurred  by  him  in 
conducting  her  litigation  In  regard  to  this 
land,  and  that  he  had  procured  this  note 
through  fraud.  It  is  not  alleged  or  contended 
that  Bailey  or  Kirtley,  or  either  of  them,  was 
in  possession  of  this  land.  Now,  the  only 
effect,  it  seems  to  us,  of  making  Bailey  or 
Kirtley  a  party  to  this  action,  would  be  to 
make  the  note  subject  to  the  defense  of 
fraud.  This  would  be  true,  as  a  matter  of 
law,  whether  they  were  parties  to  the  record 
or  not,  in  view  of  the  fact  tba.t  this  note  was 
purchased  after  maturity — an  allegation  in 
the  answer  which  is  conceded  by  the  plain- 
tiff in  the  case.  It  seems  to  us  that,  if  Bailey 
or  Kirtley  had  any  interest  in  the  land  which 
it  was  necessary  to  adjust  in  order  to  prop- 
erly adjudicate  this  case,  Kostachek  had  the 
right,  if  he  saw  fit,  to  make  them  parties  to 
this  action;  but  there  is  no  law  compelling 
him  to  make  them  parties  so  long  as  he  does 
not  seek  to  reach  any  interest  they  may  have 
in  the  land,  or  ask  for  any  relief  as  against 
them.  The  allegations  set  up  in  the  answer 
could  all  be  established  without  making  either 
Bailey  or  Kirtley  a  party;  hence  we  think 
there  was  no  error  In  the  district  court  in 
overruling  the  motion  to  make  them  parties 
defendant.  If  Bailey  did  use  fraud  in  pro- 
curing' this  note,  and  if  it  were  proven  In  the 
defense  of  this  case,  it  would  defeat  the  ac- 
tion, whether  Bailey  or  Kirtley  were  parties 
to  the  action  or  not,  and  the  question  as  to 
whether  or  not  this  note  was  obtained  by 
fraud  was  an  Issue  clearly  raised  by  the 
pleadings  and  decided  by  the  court;  and  as 
to  whether  that  decision  was  right  or  wrong 
depends  entirely  upon  the  question  as  to 
whether  there  was  evidence  in  the  case  which 
reasonably  tends  to  support  this  finding.  We 
have  examined  the  record,  and  from  it  we 
cannot  say  that  there  was  no  evidence  which 
reasonably  tends  to  support  the  finding  of  the 
court  that  this  note  was  not  obtained  from 
May  Dykes  by  fraud. 

The  second  assignment  urged  for  a  re- 
versal is  that  Levi  F.  Warren  was  never  a 
purchaser  or  indorsee  of  the  note,  and  was 
never  a  holder  for  value.  The  force  and  ef- 
fect of  this  assignment  of  error  are  avoided 
by  the  adnilsRion  which  the  plaintiff  has 
made  all  through  the  trial  of  this  case:  that 


Is,  that  this  note  was  purchased  after  ma- 
turity, and  was  subject  to  all  the  defenses 
in  the  hands  of  the  plaintiff  that  it  would 
have  been  in  the  hands  of  the  original  payee 
of  the  note. 

The  third  assignment  of  error  is  that  Kos- 
tachek was  not  the  real  party  ic  interest, 
and  the  owner  of  the  note  In  question.  The 
fact  that  this  note  was  assigned  to  the  plain- 
tiff in  the  court  below  seems  to  be  conceded 
by  the  pleadings  of  the  defendant  In  the 
amended  answer,  at  page  20  of  the  record, 
we  find  this  language:  "That  after  the  ma- 
turity of  said  note  the  same  was  transferred 
.  to  plaintiff  in  this  case  by  the  procurement  of 
the  said  H.  B.  MarUn,  the  said  B.  L.  Kirtley. 
and  the  said  S.  D.  Bailey,"  Now,  It  is  con- 
ceded that  this  note  was  transferred  to  the 
plaintiff.  But  it  was  sought  to  be  shown 
by  the  testimony  of  Mr.  Kostachek  that  he 
was  not  the  real  owner  of  this  note;  but  we 
think  a  fair  interpretation  of  bis  testimon.v 
would  be  that  while  lie  procured  a  portion  of 
this  money  from  his  brother,  and  another 
portion  from  other  parties,  and  that  the  note 
was  bought  with  the  money  of  other  parties, 
the  transfer  was  made  to  the  plaintiff,  Kos- 
tachek, and  the  assignment,  as  shown  by  the 
record,  was  made  to  blm.  We  think  this 
clothes  him  with  such  title  as  authorized  him 
to  bring  suit  in  his  own  name.  We  think  the 
most  liberal  construction  that  could  be  put 
upon  his  testimony  would  show  that  the 
plaintiff,  Joseph  Kostachek,  was  handling 
a  part  of  his  brother's  property,  and,  with 
the  consent  of  his  brother,  used  as  collateral 
security  notes  belonging  to  his  brother  to  se- 
cure his  own  note  to  Mrs.  Marshall,  to  pro- 
cure the  money  with  which  the  note  in  suit 
was  purchased.  In  the  case  of  First  National 
Bank  v.  Hughes  (Cal.)  46  Pac.  272,  the  Su- 
preme Court  of  California  decided  as  follows: 
"Transfer  of  a  note  to  a  bank  for  collection 
gives  it  such  ownership  thereof  that  It  can 
sue  the  maker  thereon."  In  the  recent  case 
of  Cochran  v.  Siegfried  (Tex.  Civ.  App.)- 75 
S.  W.  742,  it  Is  held:  "An  agent  who  pur- 
chases a  note  with  his  principal's  money,  and 
has*  it  indorsed  to  himself,  may  maintain  an 
action  thereon  in  his  own  name." 

The  fourth  assignment  of  error  Is  that  Kos- 
tachek, If  he  was  not  the  actual  owner  of  the 
note  and  mortgage,  could  not  recover  for  the 
benefit  of  another  upon  the  pleadings  aver- 
ring that  he  was  the  owner.  The  answer  to 
this  assignment  of  error  is  that  as  to  the 
real  ownership  of  this  note  It  became  an 
issue  in  the  case,  and  the  evidence  on  the 
proposition  was  conflicting,  and  it  was  the 
province  and  duty  of  the  district  court  to 
weigh  the  testimony,  and  to  determine  on 
which  side  the  preponderance  was.  This 
having  been  done,  and  there  being  evidence 
which  tends  to  support  such  finding,  this 
court  will  not  disturb  it. 

As  to  the  seventh  assignment  of  error, 
•which  is  that  the  court  committed  error  in 
denying  a  new  trial,  ^e^arg^n^^o^^ij^l 
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seems  to  be  8  recapitulation  of  tiie  entire 
case,  and  a  weighing  and  a  discussing  of  tlie 
eridence,  and,  as  lieretofore  said  in  this  opin- 
ion, this  was  peculiarly  the  province  of  the 
district  court;  and.  where  there  is  no  ap- 
parent abuse  of  discretion,  this  court  will  not 
interfere  with  ^e  finding  of  the  court  in 
OTcrruling  the  motion  for  new  trial. 

Having  carefully  examined  the  record,  and 
finding  no  error,  the  case  is  affirmed  at  the 
costs  of  the  plaintiffs  in  error.  Ail  the  Jus- 
tices concurring,  except  HAINER,  J.,  who, 
having  tried  the  cause  below,  tooli  no  part  In 
this  decision. 


OS  Okl.  281) 

FERGUSON  et  al.  v.  RAGON  et  al. 
(Supreme  Court  of  Oklahoma.    June  7,  1905.) 

1.  Api>eai,  —  Review  —  Pointing  Odt  Ee- 

BOB.  ^ 

Where,  on  appeal  from  the  district  court, 
it  is  claimed  by  the  plaintiffs  in  error  that  the 
jury  have  made  a  mistake  in  computation,  and 
have  rendered  judgment  for  a  larger  amount 
than  the  evidence  warrants,  it  is  the  duty  of 
plaintiffs-  in  error  to  definitely  and  distinctly 
point  out  wlierein  this  error  in  computation  oc- 
curs, and,  unless  this  is  done,  thia  error  will 
not  be  -considered  by  this  court. 

2.  Same— Questions  of  Pact. 

In  the  trial  of  a  disputed  question  of  fact 
in  the  district  court,  the  jury  are  the  sole 
judges  of  the  weight  and  credibility  of  the  va- 
rious witnesses,  and  their  decision  of  the  ques- 
tion of  fact  will  not  be  disturbed  by  this  court 
unless  it  is  shown  that  they  are  in  error  as  to 
such  decision  of  fact,  and  this  error  must  be 
clearly  pointed  out. 
(Syllabus  by  the  Court)  • 

Error  from  District  Court,  Oklahoma 
County;   before  Justice  B.  P.  Burweil. 

Action  by  R.  B.  Ragon  and  Weston  Atwood 
against  Robert  P.  Perguson  and  others. 
Judgment  for  plaintiffs,  and  defendants 
bring  error.    Affirmed. 

This  was  an  action  brought  In  the  district 
court  of  Oklahoma  county  to  recover  on  a 
contractor's  bond  given  pursuant  to  section 
4039  of  the  Statutes  of  1893.  The  plaintiffs 
iielow,  R.  B.  Ragon  and  Weston  Atwood,  de- 
fendants in  error,  recovered  a  judgment 
against  the  plaintiffs  in  error  for  $641.43, 
with  Interest  thereon  at  7  per  cent,  per  an- 
num from  May  2,  1902.  Motion  for  new  trial 
was  filed  and  overruled,  exceptions  saved, 
and  the  case  brought  here  for  review. 

Snyder  &  Clark,  for  plaintiffs  in  error.  H. 
EL  Howard,  for  defendants  in  error. 

IRWIN,  J.  There  seems  to  be  but  two 
assignments  of  error  relied  upon  by  the 
plaiutiffs  in  error.  The  first  is  that  the  as- 
sessment of  the  amount  of  recovery  was  too 
large.  This  was  peculiarly  within  the  prov- 
ince of  the  jury  to  determine  from  the  evi- 
dence. They  had  better  facilities  for  deter- 
mining the  facts,  from  being  brought  face  to 
face  with  tbe  witnesses,  and  observing  their 
manner  on  the  stand,  and  being  In  close  con- 
tact  with   all   the   circumstances  and   sur- 


■  roundlugs  of  the  case,  than  this  court  could 
possibly  have  from  a  history  of  the  case  on 
paper;  and  if  an  error  has  been  made  by 
them  in  computation,  and  they  have  arrived 
at  a  larger  verdict  than  is  warranted  by  the 
evidence,  then  it  was  clearly  the  duty  of 
counsel  for  plaintiffs  In  error  to  definitely 
and  distinctly  point  out  wherein  this  error 
occurs,  and  this  should  have  been  done  In 
tbe  motion  for  new  trial  In  the  court  below, 
so  as  to  have  given  that  court  an  opportuni- 
ty to  correct  the  mistakes,  if  any  such  were 
made.  And  from  tbe  briefs  filed  by  the  coun- 
sel for  plaintiffs  In  error,  we  are  unable  to 
say  with  anything  like  certainty  that  any 
euch  mistake  has  been  made.^  Consequently 
we  think  this  assignment  of  error  Is  not  well 
taken. 

The  other  assignment  of  error  is  that  the 
verdict  of  the  jury  ig  not  sustained  by  suffi- 
cient evidence.  The  record  discloses  that 
there  was  some  conflict  of  testimony  as  to 
the  amoimt  of  the  bill  sued  for.  Some  of 
the  testimony  may  not  haveTjeeu  of  that  de- 
gree of  certainty  and  deflniteness  which 
might  be  desired,  but,  from  a  fuU  examina- 
tion of  the  record,  we  are  unable  to  say  that 
the  testimony  Introduced  by  plaintiffs  was 
Incompetent  or  irrelevant.  The  objection  to 
the  testimony,  it  seems  to  us,  would  go  more 
to  the  weight  and  credibility  than  to  its  com- 
I)etency;  and  that  being  a  matter  purely 
within  the  province  of  the  jury,  and  they  hav- 
ing found  the  verdict  in  favor  of  the  plain- 
tiffs, we  are  unable  to  say  that  there  Is  no 
evidence  which  reasonably  tends  to  support 
their  finding.  This  being  true,  under  the 
well-recognized  and  often-repeated  rule  of 
this  court,  the  verdict  will  not  be  disturbed. 

The  judgment  of  the  district  court  Is  af- 
firmed at  tbe  costs  of  the  plaintiffs  in  error. 
All  the  Justices  concurring,  except  BUR- 
WELL,  J.,  who,  having  tried  the  cause  be- 
low, took  no  part  In  this  decision. 

(15  Ok:.  276) 
CITY  OP  GUTHRIE  v.  CAREY. 
(Supreme  Court  of  Oklahoma.    June  7,  1905.) 

1.  Tbial— Remabks  of  Coubt  —  Habmless 
Ebbob. 

The  remarks  made  by  a  judge  to  counsel 
during  the  progress  of  a  trial,  are  not  instruc- 
tions to  tbe  jury.  It  is  next  to  impossible  for 
a  case  to  progress  without  some  remark  between 
judge  and  counsel,  usually  in  the  nature  of  in- 
quiries. When  remarks  made  by  the  judge  in 
the  progress  of  a  trial  are  not  calculated  to  mis- 
lead the  jury  or  prejudice  the  party  complain- 
ing, it  is  not  ground  for  reversal. 

[Ed.  Note. — Por  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  |  4134.] 

2.  Same. 

Observations  of  the  court  to  counsel  in  the 
hearing  of  the  jury,  during  the  progress  of  tlie 
trial,  though  open  to  criticism,  if  of  but  slight 
importance,  and  only  possibly,  not  probably, 
injurious,  will  not  be  sufficient  to  warrant  a 
reversal,  where  the  jury  were  properly  instruct- 
ed that  they  were  the  sole  judges  of  the  evi- 
dence. 

[Ed.  Note. — For  cases  in  point,  see  voL  3, 
C!cut.  Dig.  Appeal  and  Error,  j  4134.] 
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3.  Witness— Cboss-Examination. 

Cross-examination  is  intrusted  largely  to 
the  discretion  of  tlie  trial  jadge,  and  unless 
there  is  a  plain  abuse  of  that  discretion,  the 
case,  will  not  be  reversed  for  errors  in  this  par- 
ticular. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  |  3854;  vol.  50, 
Cent.  Dig.  Witnesses,  $$  923-930.1 

(Syllabus  bj  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Justice  Joo.  EC.  Burford. 

Action  by  Mollie  Carey  against  the  city  of 
Guthrie.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

This  was  an  action  brought  by  the  plain- 
tiff below,  Mollie  Carey,  in  the  district  court' 
of  Logan  county,  against  the  city  of  Guthrie, 
for  personal  injuries  alleged  to  have  been 
caused  by  a  fall  on  defective  sidewalks  in 
said  city  on  or  about  t^ie  19th  day  of  March, 
1902.  Case  was  tried  in  December,  1903,  be- 
fore a  jury,  verdict  rendered  for  the  plain- 
tiff and  against  the  defendant  for  the  sum 
of  $1,700.  Motion  for  new  trial  was  filed, 
overruled,  and  judgment  rendered  on  verdict. 
Defendant  excepted,  and  case  is  brought  here 
for  review. 

James  Hepburn  and  Lawrence  &  Huston, 
for  plaintiff  In  error.  Dale  &  Blerer  and 
Brown  &  Stewart,  for  defendant  in  error. 

lEWIN,  J.  (after  stating  the  facts).  In 
this  case  there  was  practically  but  one  as- 
signment of  error,  and  that  is  that  the  trial 
judge  during  the  progress  of  the  case  made 
prejudicial  remarks  to  counsel  for  defend- 
ant, which  influenced  the  jury  In  its  deci- 
sion. We  have  carefully  examined  the  rec- 
ord, and  we  think  that  the  remarks  of  the 
trial  judge  as  stated  in  the  record  do  not 
bear  out  this  contention.  While  it  is  no 
doubt  true  that  the  remarks  of  the  trial 
judge  were  open  to  some  degree  of  criticism, 
we  do  not  think  that  they  could  have  been 
understood  by  the  jury  as  expressing  ■  any 
opinion  as  to  the  merits  of  the  case,  or  as  to 
the  credit  or  discredit  of  any  witness.  Every 
unguarded  expression  of  the  judge  in  stat- 
ing reasons  to  counsel  for  his  rulings  cannot 
be  treated  as  a  ground  for  granting  a  new 
trial.  While  a  trial  court  should  be  exceed- 
ingly cautious  in  his  language  in  the  pres- 
ence of  the  jury  in  regard  to  any  matter 
that  may  arise  in  the  trial  of  a  case,  the  de- 
cision of  which  Is  submitted  to  the  jury,  still 
we  know  as  a  matter  of  common  experience 
that  it  would  be  almost  impossible  to  go 
through  the  routine  of  an  ordinary  trial  In 
a  court  of  justice,  and  the  ordinary  ques- 
tions and  controversies  that  arise  between 
counsel  as  to  propositions  of  law  on  the  ad- 
mission of  evidence,  for  the  court  to  entirely 
refrain  from  taking  any  part  In  the  discus-, 
slon,  or  from  occasionally  making  some  re- 
mark in  the  case.  But  we  take  the  rule  to 
be  that  no  remarks  of  the  court  should  ever 
be  considered  as  reversible  error  unless  It  be 


shown  that  by  a  reasonable  construction  of 
the  language  and  a  reasonable  understanding 
of  his  words  they  would  have  a  tendency  to 
prejudice  one  side  or  the  other  In  the  mind 
of  the  jiury.  The  remarks  of  the  presiding 
judge  in  this  case  as  shown  by  the  record  we 
think  are  not  susceptible  df  this  construc- 
tiou,  and  we  think  that  if  the  language  used 
could,  by  any  stretch  of  imagination,  be  con- 
sidered as  having  a  prejudicial  influence  in 
the  mind  of  the  jury,  that  Influence  was  cer- 
tainly removed  by  the  instruction  the  court 
gave  the  jury  as  shown  on  page  114  of  the 
record.  The  court  there  says:  "I  will  say 
to  the  jury  that  the  controversy  between 
court  and  counsel  in  reference  to  tiiat  matter 
is  not  for  your  consideration,  and  you  will 
disregard  it  entirely.  It  has  no  relation  to 
the  facts  in  the, case  which- you  are  to  de- 
termine, and  only  a  matter  of,  propriety  I 
was  talking  about  with  the  counsel  In  the 
case,  and  it  is  not  a  matter  for  your  consid- 
eration, and  you  will  disregard  it  entirely." 
This  plain  and  candid  statement  by  the 
court  to  the  Jury  would  certainly,  to  any 
fair-minded  and  reasonable  jury,  relieve  the 
remarks  from  any  Insinuation  or  expression 
of  bias  or  prejudice  in  favor  of  either  side  in 
the  case. 

We  have  examined  the  cases  cited  by  c-m- 
sel  for  plaintiff  in  error,  and  we  think  that 
thla  distinction  between  the  case  at  bar  and 
the  cases  cited  runs  all  through  those  deci- 
sions. In  the  decisions  there  cited  the  re- 
marks of  the  court  were  always  in  regai"d 
|b  some  material  matter  then  pending  for  de- 
cision before  the  jury,  and  were  such  as  to 
express  or  give  to  the  jury  an  idea  of  the 
opinion  of  the  court  upon  those  propositions. 
Of  course,  such  an  expression,  made  by  the 
trial  judge  in  the  presence  of  the  jury, 
would  be  reversible  error ;  but  we  think  that 
the  remarks  of  the  trial  court  in  this  case 
are  not  open  to  this  criticism.  In  Deshler 
V.  Beers,  32  111.  308,  83  Am.  Dec.  274,  the  Su- 
preme Coiurt  there  say :  "The  remarks  made 
by  a  judge  to  counsel  during  the  progress  of 
a  trial  are  not  instructions  to  the  jury.  It 
is  next  to  Impossible  for  a  cause  to  progress 
without  some  remarks  between  judge  and 
counsel,  usually  in  the  nature  of  inquiries. 
When  remarks  made  by  the  judge,  in  the 
progress  of  a  trial,  are  not  calculated  to  mis- 
lead the  jury  or  prejudice  the  party  com- 
plaining, it  is  not  ground  for  reversal." 
Again,  in  Skelly  v.  Boland,  78  111.  438,  the 
court  sold:  "Interference  by  the  court, 
through  remarks  or  otherwise,  may  be  im- 
proper, but  not  ground  for  reversal,  unless 
such  interference  is  calculated  to  Influence 
the  findings  of  the  jury.  Nor  are  statements 
of  the  trial  judge  as  to  what  the  evidence  on 
certain  points  is,  made  in  ruling  on  objec- 
tions to  evidence,  ground  for  a  new  trial, 
where  the  jury  were  properly  instructed  that 
they  were  the  judges  of  the  evidence."  Now, 
we  think  a  trial  judge  is  allowed  large  dlp- 
I  tinctlon  In  conducting   trials.    All   the   law 
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requires  of  him  is  that  be  shall  In  no  man- 
ner express  bis  opinion  as  to  the  weight  of 
the  evidence  offered  by  either  party.  Obser- 
vations of  the  court  to  counsel  In  the  hearing 
of  the  jury,  during  the  progress  of  the  trial, 
though  open  to  criticism,  If  of  but  slight  Im- 
portance,  and  only  possiblyt  not  probably,  in- 
jurious, will  not  be  sufUclent  to  warrant  a 
reversal.  Chattanooga  R.  &  C.  R.  Co.  v. 
Palmer,  89  Ga.  161,  15  S.  E.  34.  In  the  case 
of  Birmingham  Fire  Insurance  Co.  v.  Pul- 
ver,  120  111.  329,  18  N.  E.  804,  9  Am.  St  Rep. 
598,  that  court  said:  "Every  imguarded  ex- 
pression of  the  Judge  in  stating  reasons  to 
counsel  for  his  rulings  cannot  be  treated  as 
a  groond  for  granting  a  new  trial.  To  do  so 
would  be  to  greatly  embarrass  the  adminis- 
tration of  Justice." 

Another  complaint  made  by  plaintiff  in  er- 
ror is  that  the  court  improperly  permitted 
cross-examination  of  the  witness  Dr.  Smith. 
We  have  examined  the  record,  and  do  not 
think  there  is  anything  In  this  contention 
which  constitutes  reversible  error.  In  the 
case  of  Watklns  v.  United  States,  5  Okl.  733,< 
50  Paa  88,  this  court  has  held  that  the  ques- 
tion of  cross-examination  is  largely  In  the 
discretion  of  the  trial  Judge,  and  we  think 
the  record  in  this  case  shows  nothing  in  this 
particular  that  was  unfair  or  unreasonable, 
and  we  believe  that  the  trial  Judge  was  Jus- 
tified in  permitting  the  cross-examination 
for  the  purpose  of  determining,  if  possible, 
the  bias  or  prejudice  of  the  witness  toward 
the  plaintiff,  if  any  such  there  was. 

We  have  examined  this  entire  record,  and 
from  it  we  are  satisfied  that  a  fair  and  im- 
partial trial  has  been  had,  and  it  seems  to 
us  that  substantial  Justice  has  been  done. 
For  these  reasons,  the  Judgment  of  the  dis- 
trict court  is  aflSrmed,  at  the  costs  ~of  the 
plaintiff  in  error.  All  the  Justices  concur- 
ring, except  BURFORD,  C.  J.,  who,  having 
tried  the  cause  below,  took  no  part  in  this 
decision. 


(15  Okl.  314) 

8MILBT  et  aL  v.  TERRITORY. 

(Supreme  Court  of  Oklahoma.    June  16,  1905.) 

1.  CsufiNAi;  Law  —  Appeal  — Record— Re- 
view. 

Where  the  evidence  submitted  upon  the 
trial  of  a  criminal  cause  ia  not  made  a  part  of 
the  record  by  bill  of  exceptions  or  case-made, 
and  at  a  succeeding  term  of  conrt,  after  the 
rendition  of  Judgment,  a  motion  for  new  trial 
is  presented,  based  upon  the  grounds  of  newly 
discovered  evidence,  and  overruled  by  the  trial 
court,  and  an  appeal  is  taken  from  the  order 
overruling  such  motion,  the  evidence  taken  on 
the  trial  not  having  been  offered  or  introduced 
upon  the  hearing  or  said  motion,  such  evidence 
is  no  part  of  the  record  in  said  cause,  and,  be- 
ing no  part  of  the  proceedings  upon  the  motion 
for  new  trial,  cannot  be  incorporated  into  a 
case-made  so  as  to  make  it  a  proper  subject  for 
consideration  on  review  by  tlie  appellate  court 
of  the  action  of  the  trial  court  in  overruling 
such  motion. 

81  P.— 28 


2.  Saue— Affibmative  Showing  of  Error. 

I  The  burden  is  on  him  who  alleges  error  to 
show  it  affirmatively,  and  in  the  absence  of  such 
affirmative  showing  the  appellate  court  will  en- 
tertain-every  reasonable  presumption  in  favor 
of  the  regularity  and  correctness  of  the  action 
of  the  trial  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Ijbw,  S§  3014,  3015.] 

3.  Same — New  Trial  —  Nbwlt  Discovered 
Evidence. 

New  trials  will  not  t>e  granted  upon  the 
grounds  of  newly  discovere<l  evidence  where  the 
newly  found  evidence  is  cumulative,  or  for  tlie 
purposes  of  impeachment,  or  only  tends  to  af- 
fect the  credibility  of  other  witnesses;  and 
w)iere  one  relies  upon  newly  discovered  evidence 
for  obtaining  a  new  trial  be  must  affirmatively 
show  that  such  newly  discovered  evidence  is  of 
a  character  to  entitle  him  to  a  new  hearing. 

[Ed.  Uote. — For  cases  In  point,  see  vol.  16, 
Cent.  Dig.  Criminal  Law,  ii  2328-2332.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Comanche 
Ctounty;   before  Justice  P.  E.  Gillette. 

William  Smiley  and  E.  M.  Dixon  were 
convicted  of  murder,  and  bring  error.  Af- 
firmed. 

A.  J.  King,  for  plaintiffs  in  error.  P.  C. 
Simons,  Atty.  Gen.,  and  Don  C.  Smith,  Asst 
Atty.  Gen.,  for  the  Territory. 

BURFORD,  C.  J.  The  plaintiffs  In  error 
were  tried  in  the  district  court  of  Comanche 
county  upon  an  indictment  charging  them 
with  the  crime  of  murder.  They  were  con- 
victed of  manslaughter  in  the  second  degree, 
and  sentenced  to  two  years'  imprisonment 
In  the  Territorial  Penitontinry.  No  appeal 
was  taken  from  this  Judgment.  The  de- 
fendants were  sentenced  in  April,  1903,  and 
on  October  28,  1903,  filed  their  application 
for  a  new  trial  upon  the  grounds  of  newly 
discovered  evidence.  This  application  was 
supported  by  the  affidavits  of  the  defend- 
ants. Smiley  and  Dixon,  and  of  C.  C.  Gullett, 
Fred  Ryan,  M.  Huntslnger,  R.  N.  Earl,  C. 
W.  Tipton,  and  A.  A.  Poe.  The  evidence  in- 
troduced upon  the  trial,  and  on  which  the 
verdict  of  the  Jury  and  Judgment  of  the 
court  were  based,  was  not  offered  or  intro- 
duced in  evidence  In  support  of  the  motion 
for  new  trial,  and  is  not  before  us  for  con- 
sideration. The  Judgment  of  the  trial  court 
had  become  final,  and  the  proceedings  had 
upon  the  trial  are  no  part  of  the  proceedings 
in  support  of  the  motion  for  new  trial,  based 
upon  the  groimd  of  newly  discovered  evi- 
dence, and  not  filed  until  the  succeeding 
tenn  of  court  after  the  Judgment  was  ren- 
dered. By  properly  Incorporating  them  into 
a  case-made  or  bill  of  exceptions,  all  the  pro- 
ceedings bad  upon  the  trial  of  a  criminal 
cause  may  be  brought  Into  the  record,  and 
may,  when  proper  exceptions  have  been  tak- 
en and  saved,  be  reviewed  on  appeal.  But  a 
motion  for  a  new  trial  based  upon  newly 
discovered  evidence  Is  in  the  nature  of  an 
independent  proceeding,  not  to  review  the 
proceedings  bad  upon  the  trial  of  the  cause. 
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but  to  have  a  new  trial  granted  for  matters 
coming  to  tlie  Icnowledge  of  the  defendant 
since  the  trial  In  which  he  was  convicted, 
and  for  causes  not  presented  to  the  court  or 
Jury  on  the  trial  of  the  cause.  Hence,  as  the 
evidence  taken  upon  the  trial  of  the  cause  is 
no  part  of  the  record,  unless  made  so  by  a 
bin  of  exceptions,  or  incorporated  into  a 
case-made  within  the  time  allowed  by  law 
or  extended  by  the  eo»irt.  It  follows,  a  for- 
tiori, that  such  evidence  is  not  and  cannot 
be  a  part  of  the  proceedings  had  upon  the 
motion  for  new  trial.  While  tlje  evidence 
taken  upon  the  trial  is  in  fact  incorporated 
into  the  case-made,  it  is  not  properly  a  part 
of  the  record,  and  cannot  be  considered  In 
support  of  the  motion  for  new  trial.  After 
the  time  for  filing  a  bill  of  exceptions  and 
making  and  serving  a  case  In  the  original 
cause  had  expired,  there  was  no  way  to  bring 
this  evidence  into  the  record  except  to  Intro- 
duce it  as  evidence  in  support  of  the  mo- 
tion for  new  trial,  and  then  preserve  it  by 
bill  of  exceptions  or  case-made  as  a  part 
of  the  proceedings  bad  upon  the  motion  for 
new  trial.  This  was  not  done,  and  such  evi- 
dence is  no  part  of  the  record  before  us, 
and  we  cannot  consider  the  same  for  any 
purpose. 

The  affidavits  presented  do  not  make  such 
a  showing  as  to  entitle  the  defendants  to  a 
new  trial.  The  burden  is  upon  the  defend- 
ants to  show  affirmatively  that  the  trial 
court  committed  error  in  overruling  the  mo- 
tion for  a  new_trlal.  In  the  absence  of  such 
affirmative  showing  an  appellate  court  will 
always  presume  In  favor  of  the  regularity 
and  correctness  of  the  rulings  of  the  trial 
court.  Ordinarily  courts  will  not  grant  new 
trials  upon  the  grounds  of  newly  discovered 
evidence,  where  it  appears  that  such  newly 
discovered  evidence  is  merely  cumulative,  is 
for  the  purposes  of  impeachment,  or  to  af- 
fect the  credibility  of  a  witness.  White  et 
al.  v.  State,  17  Ark.  404;  State  v.  De  Graff 
(N.  C.)  18  S.  E.  507;  Lilly  v.  People  (111.) 
36  N.  E  98;  People  v.  Urquldas,  86  Cal.  238, 
31  Pac.  52;  State  v.  Howell,  117  Mo.  307,  23 
8.  W.  263;  State  v.  Hendrix  (La.)  12  South. 
621.  Without  the  evidence  submitted  upon 
the  trial  of  the  cause  properly  before  us  for 
consideration,  we  are  unable  to  determine 
from  the  proceedings  had  upon  the  motion 
for  new  trial  that  any  error  was  committed. 
The  affidavits  do  not  disclose  such  a  state 
of  facts  as  would  have  warranted  the  trial 
court  In  granting  a  new  trial. 

The  Judgment  of  the  district  court  is  af- 
firmed, and  cause  remanded,  and  the  sheriff 
of  Comanche  county  is  ordered  to  immedi- 
ately proceed  to  execute  the  sentence  and 
Judgment  of  the  district  court  of  Comanche 
county  in  said  cause  by  transporting  the 
prisoners  to  the  penitentiary,  pursuant  to  the 
directions  contained  in  said  Judgment.  All 
the  Justices  concur,  except  GILLETTE,  J., 
who  tried  the  cause  below,  not  participating. 


(10  Idaho,  755) 
WILSON  et  al.  ▼.  EAGLESON  et  aL 

(Supreme  Court  of  Idaho,  March  15,  1905.    On 
Rehearing,  July  3,  1905.) 

1.  Injukction— Ibbigation  Ditch  —  Check 
Gate. 

A'  complaint  in  an  action  to  restrain  the 
maintenance  of  a  check  gate  in  a  community  ir- 
rigating ditch  or  lateral  that  alleges  the  owner- 
ship'or  possession,  use  and  cultivation,  of  lands 
under  such  ditch  or  lateral ;  that  such  ditch 
or  lateral  is  tbeir  only  means  of  water  supply ; 
that  the  maintenance  of  the  check  gate  conflicts 
with  the  legal  rights  of  plaintiffs  and  is  unlaw- 
ful— is  not  demurrable. 

On  Rehearing. 

2.  Injunction— Uncertaintt  of  Decheb  ob 

JUOQMENT— INDEFINITENESS. 

Judgment  held  sufficiently  certain  to  war- 
rant the  issuance  of  an  injunction. 

(Syllabus  by  the  C!ourt) 

Appeal  from  District  Court,  Ada  Oounty; 
Geo.  H.  Stewart,  Judge. 

Action  by  H.  G.  Wilson  and  others  against 
A.  H.  Eagleson  and  others.  Judgment  for 
plaintifrs,  and  defendants  appeal.    Affirmed. 

Martin  &  McElroy,  for  appellants.  Rich- 
ards &  Hoga,  for  respondents. 


STOCKSLAGER,  C.  J.  This  Is  the  second 
appeal  in  this  case.  A  full  statement  of  the 
facts,  together  with  the  demands  of  the  re- 
spective parties  to  this  action,  may  be  found 
in  71  Pac.  613.  In  that  hearing  the  suffi- 
ciency of  the  complaint  and  the  undertaking 
upon  which  the  restraining  order  was  issued 
by  the  district  court  was  before  this  court 
for  determination.  The  opinion  was  filed 
February  2,  1003.  It  is  shown  by  the  rec- 
ords in  this  appeal  that  after  the  hearing  in 
that  case  the  plaintiffs  filed  an  amended  com- 
plaint, in  which  they  set  out  a  full  descrip- 
tion of  the  real  estate  owned  by  the  respec- 
tive parties  plaintiff  to  the  action.  An  an- 
swer was  filed  to  the  original  complaint,  the 
substance  of  which  will  be  found  in  the  opin- 
ion reported  In  71  Pac.  613.  A  demurrer 
was  filed  to  the  amended  complaint,  to  wit: 
That  facts  sufficient  to  constitute  a  cause  of 
action  in  favor  of  said  plaintiffs  and  against 
these  defendants  are  not  set  out  and  alleged 
in  said  amended  complaint.  Also  for  the 
reason  that  it  does  not  appear  by  said  amend- 
ed complaint  what  interest,  estate,  or  title, 
if  any,  plaintiffs,  or  either  of  them,  own  in 
what  is  described  in  said  amended  complaint 
as  the  Peninger  lateral,  and  for  the  further 
reason  that  it  does  not  appear  what  amount 
of  water,  if  any,  the  said  plaintiffs,  or  either 
of  them,  are  entitled  to  divert  from' the  New- 
York  Canal.  This  demurrer  was  overruled, 
and  thereafter  defendants  answered,  deny- 
ing that  plaintiffs,  or  either  of  them,  own  any 
Interest  in  the  Peninger  lateral,  or  the  right 
to  the  use  of  any  water  fiowlng  through  It, 
except  as  hereinafter  admitted.  Deny  that 
said  lateral  was  constructed  or  being  main- 
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talued  by  the  Joint  efforts  of  plaintiffs  and 
defendants,  or  was  at  any  time  used  by  them 
for  the  Irrigation  of  their  lands,  except  as 
hereinafter  admitted.  Deny  that  lateral  Is 
a  community  ditch.  Aver  that  the  reoords 
of  Ada  county  do  not  show  that  H.  G.  Wilson 
and  A.  H.  Wilson  were  the  owners  of  the 
land  described  in  the  complaint,  and  defend- 
ants have  no  information  or  belief  on  this 
subject  sufficient  to  answer  said  allegation, 
and  upon  such  ground  deny  that  at  the  com- 
mencement of  this  action  said  plaintiffs,  or 
either  of  them,  were  the  owners  of  any  of 
said  tracts  of  land.  On  information  and  be- 
lief, deny  that  plaintiff  A.  H.  Bishop  was  the 
owner  of  the  tract  of  land  alleged  in  the 
complaint,  and  deny  that  J.  L.  Horton  was 
the  lessee  or  tenant  of  said  Bishop.  Upon 
Information  and  belief,  "deny  that  at  the 
commencement  of  this  action  plaintiffs  H.  G. 
Wilson  and  A.  H.  Wilson  and  John  R.  Ken- 
nedy, or  either  of  them,  had  placed  under 
cultivation  any  portion  of  the  said  tract  of 
land  of  which  be  is  alleged  to  be  the  owner, 
or  that  the  same  or  any  part  thereof  was  in 
a  high  state  of  cultivation  or  had  any  crops 
growing  thereon,  or  that  any  part  thereof 
was  depending  on  Peninger  lateral.  •  •  • 
Deny  that  the  land  alleged  to  have  been 
owned  by  A.  T.  Thomas  and  leased  by  James 
M.  Hyatt  is  or  was  at  the  commencement  of 
tills  action  irrigated  from  the  Peninger  lat- 
eral, •  •  •  and  aver  that  water  for  such 
purpose  was  and  Is  delivered  above  said 
check  gate.  Is  absolutely  necessary  to  the 
diversion  of  said  water."  The  answer  then 
avers:  "That  at  all  times  herein  mentioned 
defendant  A.  H.  Eagleson  has  been  and  still 
is  the  owner  and  in  possession  of  certain 
lands  [describing  them],  and. that  the  check 
gate  mentioned  in  the  complaint  herein  is 
situated  wholly  on  the  land  of  this  defend- 
ant. That  said  Peninger  lateral  was  orig- 
inally constructed  from  said  head  gate  to 
said  check  gate  in,  the  winter  of  1900  and 
1901,  and  completed  in  the  year  1901,  at 
which  time  these  defendants  constructed  the 
head  gates  complained  of  herein,  and  that 
none  of  said  plaintiffs,  with  the  exception 
of  George  Peninger,  assisted  in  the  construc- 
tion of  said  canal.  Admits  that  plaintiffs 
Peninger  and  Elliott  have  carrieid  small 
quantities  of  water  through  said  lateral  for 
the  purpose  of  irrigating,  amouutlng  to  about 
fifty  Inches,  but  the  defendants  allege  that 
the  same  has  been  done  under  an  oral  license 
only,  and  subject  to  the  rights  of  the  defend- 
ants as  herein  alleged  to  use  and  maintain 
said  lateral  and  said  check  gates  for  the  pur- 
pose of  carrying  water  to  the  lands  of  de- 
fendants for  the  puirose  of  irrigation.  That 
at  all  times  since  the  construction  of  said 
lateral  defendants  have  been  the  sole  owners 
of  that  portion  extending  from  the  head 
gates  to  and  across  said  lands  of  defendants, 
including  the  check  gates  in  controversy. 
Admit  that  some  of  the  defendants  at  and 
prior  to  the  commencement  of  this  action 


were  endeavoring  to  use  said  Peninger  lat- 
eral to  carry  water  for  the  purpose  of  irri- 
gation, but  defendants  allege  that,  except  as 
herein  admitted,  they  have  never  granted  to 
the  plaintiffs,  or  either  of  them,  the  right  so 
to  do,  nor  have  said  parties,  or  either  of 
them,  secured  or  attempted  to  secure  any  In- 
terest in  said  lateral,  or  any  right  to  use 
the  same,  and  deny  that  they,  or  any  of 
them,  had  any  right  to  use  said  lateral  for 
such  purpose;  and  defendants  further  allege 
that  at  no  time  have  they  ever  permitted  the 
use  of  said  lateral  by  the  said  plaintiffs,  or 
either  of  them,  in  any  manner  adverse  or 
hostile  to  the  use  thereof  by  defendants, 
and  the  maintenance  therein  by  these  de- 
fendants of  a  check  gate  at  the  point  where 
the  check  gate  in  controversy  is  situated,  or 
in  any  manner  except  as  herein  stated;  and 
defendants  further  allege  that  said  check 
gate  has  been  at  all  times  maintained  by 
them  since  the  construction  of  said  lateral, 
with  such  additional  changes  as  were  made 
necessary  by  the  enlargement  or  other  chan- 
ges in  said  lateral."  Then  follows  an  allega- 
tion: "That  the  New  York  Canal  Company, 
Limited,  is  the  owner  of  the  New  York  Cahal, 
and  a  large  quantity  of  water  diverted  there- 
by from  Boise  river,  and  Peninger  lateral  is 
a  lateral  of  said  canal.  That  defendants  are 
the  owners  of  all  of  section  20,  except  £.  Vt 
of  S.  E.  14  thereof,  and  are  the  owners  of 
water  rights  for  300  inches  from  said  New 
York  Canal,  •  *  •  which  water  is  de- 
livered to  defendants  through  said  Peninger 
'  lateral  by  means  of  three  sublaterals  belong- 
ing to  defendants.  That  In  an  action  in  the 
district  court  of  Ada  county  in  June,  1902,  be- 
tween the  New  York  Canal  Company,  Lim- 
ited, and  the  Ada  County  Farmers'  Irriga- 
tion Company,  it  was  decreed  that  the  New 
York  Canal  Company  should  divert  320  Inch-  ' 
es  of  water  into  the  Peninger  lateral  for  the 
use  of  these  defendants.  •  •  •  That  such 
water  was  diverted  by  these  defendants  by 
means  of  said  check  gate  for  use  upon  their 
said  land.  •  •  •  That  said  check  gate  is 
of  the  character  commonly  used  for  such  pur- 
pose, and  is  necessary  and  proper,  •  •  • 
and,  unless  defendants  are  permitted  to 
maintain  the  same,  they  will  be  prevented 
from  diverting  and  carrying  their  said  water 
and  using  their  said  property,  to  wit,  the 
Peninger  lateral,  and  will  be  unable  to  irri-  • 
gate  the  lands  belonging  to  them,  and  irri- 
gated by  means  of  said  lateral."  It  is  then 
averred:  That  the  check  gate  was  construct- 
ed by  defendants  at  the  same  time  with  the 
original  construction  of  the  Peninger  lateral, 
and  as  a  part  thereof,  and  has  been  continu- 
ously used  and  maintained  by  defendants. 
That  said  check  gate  does  not  permit  the  wa- 
ter belonging  to  plaintiffs,  or  either  of  them, 
from  flowing  through  said  lateral,  and  that 
the  maintenance  thereof  by  defendants  does 
not  and  will  not  interfere  with  the  use  of 
said  lateral  by  any  one  entitled  thereto,  and 
has  not  and  will  not  caupi||ie„de3tructlpnx)fv^ 
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crops  of  plaintiffs.  Then  follows  a  denial 
that  the  crops  of  plaintiffs,  or  any  of  them, 
hare  been  or  will  be  injured  by  maintaining 
the  check  gates  in  their  present  condition. 

It  will  be  observed  from  the  pleadings  In 
the  case  that  there  is  no  attempt  on  the  part 
of  the  respondents  to  settle  title  to  real  es- 
tate. Neither  do  they  ask  for  the  settle- 
ment of  the  water  rights  between  themselves 
and  the  appellants.  It  is  simply  a  question 
of  the  right  of  the  defendants  to  maintain 
certain  check  gates  in  the  lateral  from 
which  all  are  dependent  for  water  for  use 
in  the '  irrigation  of '  their  crops.  It  Is  in- 
sisted by  learned  counsel  for  respondents 
that  this  court  has  passed  upon  all  the  ma- 
terial questions  Involved  in  this  appeal  upon 
the  former  appeal  heretofore  referred  to. 
Whilst  the  court  did  not  say  in  so  many 
words  in  that  case  that  the  complaint  was 
sufficient,  by  inference  It  did  say  as  much, 
as  an  objection  was  raised  in  that  case  to 
the  sufficiency  of  the  complaint  to  support 
the  order  made  by  the  trial  court  which  was 
the  basis  for  the  appeal,  and  the  action  of 
the  lower  court  was  sustained.  We  are  of 
the' opinion  that  the  amended  complaint  now 
before  us  for  consideration  was  sufficient  for 
jthe  full  determination  of  all  questions  it  was 
intended  to  have  determined  between  the 
plaintiffs  and  defendants  in  the  lower  court, 
and  that  the  demurrer  was  properly  over- 
ruled. 

It  Is  urged  by  counsel  for  respondents  that 
most  if  not  all  the  questions  now  before  the 
court  on  tliis  appeal  were  before  this  court 
and  passed  upon  in  the  former  appeal,  and 
have  therefore  become  the  law  of  the  cas^. 
The  record  seems  to  uphold  them  In  this  con- 
tention. It  is  shown  that  the  order  appealed 
from  now  is  practically  the  same  as  the  one 
Involved  In  that  appeal.  To  say  the  least, 
both  appeals  are  taken  from  Orders  of  the 
district  court,  or  Judge  thereof,  restraining 
and  prohibiting  the  defendants  from  main- 
taining check  gates  In  the  Peninger  lateral 
that  will  interfere  with  the  flow  of  water 
In  such  lateral  past  the  lands  of  the  de- 
fendants and  to  the  lands  of  the  plaintiffs. 
The  language  may  not  be  literally  the  same, 
but  the  object  and  purpose  are  unquestion- 
ably the  same.  The  entire  controversy  on 
Ijoth  hearings,  so  far  as  the  record  shows, 
involved  the  right  of  the  defendants  in  the 
court  below  to  maintain  the  check  gates  In 
the  Peninger  lateral;  the  defendants  there 
Insisting  that  they  could  not  successfully 
irrigate  their  lands  without  the  use  of  the 
check  gates,  and  that  their  rights  were  su- 
perior in  all  respects  to  the  rights  of  any  of 
the  plaintiffs;  hence.  If  the  plaintiffs,  or  any 
of  them,  were  injured,  they  must  suffer  the 
consequences.  On  the  other  band,  the  plain- 
tiffs Insisted  that  they  were  entitled  to  the 
use  of  a  certain  quantity  of  water,  to  be 
delivered  to  them  from  the  New  York  Canal 
Company    through    the   Peninger    lateral — 


their  lands  lying  below  the  lands  of  the  de- 
fendants, and  along  the  lands  of  said  Pen- 
inger lateral — and  that  said  water  could  not 
be  so  delivered  if  the  defendants  were  per- 
mitted to  maintain  the  check  gates  In  con- 
troversy. Judging  from  the  elaborate  rec- 
ord In  both  hearings,  all  parties  to  the  con- 
troversy were  given  a  full  and  complete 
hearing  by  the  learned  Judge  in  the  court  be- 
low, and  on  the  first  hearing  he  granted  a 
temporary  restraining  order  restraining  the 
defendants  from  maintaining  the  check  gates 
above  a  certain  elevation,  to  wit,  "fourteen 
Inches  from  the  floor  of  such  check  gate,  as 
now  situated,  and  not  less  than  60  inches 
In  width  between  the  interior  of  the  side 
walls  of  said  check  gate."  This  order  was 
made  after  a  large  number  of  affidavits  were 
filed  in  support  of  and  in  opposition  to  the 
maintenance  of  such  check  gates.  Thereaf- 
ter, and  on  the  final  trial  of  said  cause,  the 
court  made  the  order  now  under  considera- 
tion, to  wit:  "And  it  is  further  6rdered, 
adjudged,  and  decreed  that  the  permanent 
injunction  of  this  court  issue  herein,  direct- 
ed to  said  defendants,  their  servants,  *  *  * 
requiring  them,  and  each  of  them,  to  per- 
petually refrain  from  having  or  maintain- 
ing any  artificial  obstruction,  and  particular- 
ly the  said  check  gate.  In  any  way  or  to 
any  extent,  that  may  or  can  Interfere  with 
the  waters  of  the  plaintiffs  flowing  in  said 
Peninger  lateral,  as  turned  into  such  lateral , 
to  them,  and  each  of  them,  by  the  New  York 
Canal  Company,  and  that  the  plaintiffs  have 
Judgment  for  their  costs.    ♦    ♦    •" 

Upon  .the  last  hearing  we  find  that  a  large 
quantity  of  oral  evidence  was  Introduced; 
the  witnesses  for  both  plaintiff  and  defend- 
ants being  examined  and  cross-examined  at 
length  in  some  Instances,  and  we  think  prop- 
erly. The  court  took  upon  Itself  the  respon- 
sibility of  asking  questions,  evidently  with 
a  view  of  arriving  at  the  true  facts  in  the 
case.  After  such  full  and  complete  bearing 
the  court  made  findings: 

"(1)  That  the  plaintiffs,  together  with  de- 
fendants herein,  constructed  in  the  year  1900 
and  1001  the  lateral  described  In  plaintiff's 
complaint,  and  known  as  the  Peninger  lat- 
eral, and  have  since  maintained  the  same  at 
the  Joint  expense,  and  for  the  Joint  use  of 
plaintiffs  and  defendants. 

"(2)  That  such  lateral  was  constructed  to 
be  used  as  a  community  lateral,  and  has  ever 
since  been  maintained  as  such,  for  carrying 
water  from  what  is  known  as  the  New  York 
Canal  to  the  lands  of  the  plaintiff,  to  be 
used  in  irrigating  such  lands. 

"(3)  That  the  plaintiffs,  except  J.  H.  Hor- 
ton  and  James  M.  Hyatt,  who  are  lessees,  are 
each  owners  of  land  under  and  tributary  to 
such  lateral. 

"(4)  That  such  lands  are  desert  In  char- 
acter. 

"(5)  That  the  said  lateral  is  the  only  con- 
venient ojeans  by  which  water  can  be  car- 
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ried  from  said  New  Tork  Canal  to  and  upon 
said  tracts  of  land.  > 

"(6)  That  much  of  plaintiffs'  land  has  been 
placed  In  cultivation,  and  requires  the  appli- 
cation of  water  for  the  preservation  and 
cultivation  of  the  crops  thereon. 

"(7)  That  defendants  have  constructed  and 
are  maintaining  a  checlc  gate  In  such  lateral 
In  a  manner  that  'prevents  plaintiffs  from 
procuring  a  free  flow  of  water  from  said 
New  Yorit  Canal  through  such  lateral,  neces- 
sary to  preserve  and  cultivate  such  crops. 

'•(8)  That  said  defendants,  though  often 
requested  to  move  such  obstruction,  have  re- 
fused so  to  do,  and  threaten  to  continue  such 
checl:  gate,  and  will  do  so  unless  restrained 
by  an  order  of  this  court. 

"(9)  That,  should  such  check  gate  be  so 
maintained,  plaintiffs'  crops  will  be  Injured 
and  destroyed,  and  plaintiffs'  right  to  the 
use  of  such  water  through  such  lateral  will 
be  infringed  upon;  and  the  crops  of  plain- 
tiffs are  of  such  a  character  that  the  Injury 
thereto  cannot  be  Justly  estimated  In  dam- 
ages. 

"(10)  That  A.  H.  Eagleson  is  the  owner 
of  the  land  described  in  bis  answer,  and  that 
the  check  gate  is  upon  such  land. 

"(11)  That  none  of  the  plaintiffs  are  carry- 
ing water  through  said  lateral  under  an  oral 
license  subject  to  the  rights  of  the  defend- 
ants, or  any  of  them. 

"(12)  That  on  the  9th  day  of  June,  1902, 
this  court,  by  an  alternative  writ  of  man- 
date, required  the  New  Tork  Canal  Compa- 
ny, Limited,  to  deliver  300  inches  of  water 
to  defendants  at  the  head  of  the  Peningei 
lateral,  which  writ  was  subsequently  made 
permanent;  and  the  said  New  York  Canal 
Company,  Limited,  both  prior  and  subse- 
quent to  the  commencement  of  this  action, 
turned  water  into  said  Penlnger  lateral  for 
plaintiffs  and  defendants  in  bulk,  without 
segregating  or  measuring  out  a  certain  or 
definite  quantity  for  each  or  any  of  them. 

"(13)  That  said  check  gate  is  of  the  char- 
acter commonly  used  in  Irrigating  canals  for 
diverting  water  into  laterals  and  sublaterals, 
but  when  said  Penlnger  lateral  te  not  carry- 
ing water  to  Its  full  capacity  said  check  gate 
materially  obstructs  the  flow  of  water  to 
plaintiffs,  and  each  of  them. 

"(14)  That  during  the  irrigating  season 
of  1902  defendants  bad  not  less  than  140 
across  of  land  In  cultivation,  dependent  on 
water  from  the  Penlnger  lateral,  and  when 
there  Is  only  a  small  flow  of  water  In  said 
lateral  said  land  cannot  be  fully  or  satisfac- 
torily irrigated  except  by  means  of  a  check 
gate. 

"(15)  That  said  check  gate,  as  maintained 
at  the  timeof  the  commencement  of  this  action, 
was  constructed  about  the  1st  of  May,  1002, 
but  a  smaller  check  gate  was  maintained  at 
the  same  place  by  said  defendants  during  the 
Irrigating  season  of  1901. 

"(16)  That  said  check  gate  prevents  the  wa- 


ter belonging  to  said  plaintiffs,  and  turned  In- 
to said  lateral  for  plaintiffs,  from  flowing 
freely  through  said  lateral;  and  the  main- 
tenance of  said  check  gate  by  the  defendants 
does  and  will  Interfere  with  the  use  of  said 
lateral  by  the  plaintiffs,  and  each  of  them, 
and  will  cause  destruction  of  tbeir  crops, 
and  Irreparable  injury  to  plaintiffs." 

The  conclusions  of  law  are: 

"(1)  That  plaintiffs  each  own  the  right  to 
convey  water  through  what  Is  called  the  "Pen- 
lnger Lateral,'  described  In  the  complaint 
herein,  for  the  purposes  of  irrigation. 

"(2)  That  such  lateral  Is  owned  In  common 
by  plaintiffs  and  defendants. 

"(3)  That  the  defendants  wrongfully  main- 
tain a  check  gate  in  such  lateral  in  a  manner 
that  interferes  with  the  rights  of  the  plain- 
tiffs, and  each  of  them,  in  the  use  of  said 
lateral,  and  that  such  acts  on  the  part  of 
the  defendants  will  wrongfully  deprive  plain- 
tiffs of  their  rights  to  the  use  of  such  lateral. 

"(4)  That  the  defendants  should  be  per- 
petually restrained  from  In  any  manner  main- 
taining such  check  gate  In,  any  way  or  to 
any  extent  that  the  same  may  or  will  inter- 
fere with  the  waters  of  the  plaintiffs  flowing 
through  such  lateral,  as  turned  into  such  lat- 
eral for  the  plaintiffs  by  the  New  York  Canal 
Company." 

Much  has  been  said  by  counsel  in  their 
briefs,  for  appellants  as  well  as  respondents, 
and  many  authorities  cited,  relative  to  the 
power  and  duty  of  this  court  to  examine  and 
pass  upon  the  evidence  in  appeals  from  judg- 
ments where  such  appeal  has  been  taken  with- 
in 60  days  from  the  date  of  Its  rendition, 
and  a  statement  as  If  on  motion  for  new  trial 
has  been  settled  and  allowed.  We  do  not  feel 
called  upon  to  pass  upon  this  question  on 
this  appeal,  for  the  reason  that  we  have  care- 
fully examined  the  evidence  as  disclosed  by 
the  record,  and  are  fully  satisfied  that  the 
findings  and  conclusions  of  the  lower  court 
were  fully  sustained  by  the  evidence. 

The  judgment  is  affirmed,  with  costs  to 
respondents. 

AILSHIE  and  SULLIVAN,  JJ.,  concur  In 
conclusion  reached. 

On  Rehearing. 

SULLIVAN,  J.  This  case  was  first  before 
this  court  at  its  January,  1903,  term.  71 
Pac.  613.  It  was  again  before  the  court  at 
its  November,  1904,  term,  and  was  decided 
March  15,  1905.  A  rehearing  was  thereafter 
granted,  and  the  case  was  again  argued  to 
this  court  at  Its  May,  1905,  term,  and  on  such 
bearing  It  was  contended  that  the  findings 
were  not  sufficient  to  sustain  the  judgment. 
The  facts  of  the  case  are  quite  fully  stated 
in  the  decision  as  reported  In  71  Par.  613, 
supra,  and  require  no  fm-ther  statement 
here.  The  real  contention  is  whether  the 
decree  is  so  indefinite  and  uncertain  that  it  is 
not  susccfptible  of  enforcement  so  far  as  tlid 
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granting  of  a  perpetual  Injunction  is  concern- 
ed. Said  decree  is  as  follows:  "Wherefore 
it  is  ordered,  adjudged,  and  decreed  that  the 
defendants,  and  each  of  them,  their  servants, 
agents,  employes,  and  lessees,  be  perpetually 
enjoined  and  restrained  from  in  any  wise 
maintaining  any  artificial  obstruction,  and 
particularly  the  check  gate  mentioned  in  the 
complaint  and  in  controversy  herein,  in  any 
way  or  to  any  extent  that  may  or  can  in- 
terfere with  the  waters  of  the  plaintlflfs  flow- 
ing in  said  Penlnger  lateral,  as  turned  Into 
said  lateral  to  them  and  each  of  them  by  the 
New  York  Canal  Company.  And  it  Is  fur- 
ther ordered,  adjudged,  and  decreed  that  the 
permanent  Injunction  of  this  court  Issue 
herein,  directed  to  said  defendants,  their  serv- 
ants, agents,  attorneys,  and  lessees,  requiring 
them,  and  each  of  them,  to  perpetually  re- 
frain from  having  or  maintaining  any  arti- 
ficial obstruction,  and  particularly  the  said 
check  gate,  in  any  way  or  to  any  extent 
that  may  or  can  Interfere  with  the  waters  of 
the  plaintiffs  flowing  in  said  Penlnger  lat- 
eral, as  turned  into  such  lateral  to  them,  and 
each  of  them,  by  the  New  York  Canal  Com- 
pany." It  Is  contended  by  counsel  for  appel- 
lant that  the  court  found  that  the  appellants 
were  using  the  ditch  lo  question  to  carry 
their  own  water  to  be  used  upon  their  own 
land,  and  that  they  were  diverting  the  same 
from  a  lateral  by  precisely  the  same  means 
used  by  respondents  to  take  the  water  from 
the  same  ditch,  which  the  coyrt  finds  was  a 
check  gate  of  a'  character  commonly  used  in 
Instating  canals  for  diverting  water  into 
laterals  and  sublaterals.  It  Is  contended  that 
there  is  nowhere  found  by  the  court  the 
amount  or  quantity  of  water  that  the  re- 
spondents are  entitled  to  run  through  said 
lateral;  that,  as  the  quantity  of  water  the 
respondents  are  entitled  to  run  through  said 
lateral  has  not  been  found  and  determined, 
the  appellants  are  unable  to  determine  the 
amount  of  water  to  be  permitted  to  pass  said 
check  gate;  that  the  appellants  are  entitled 
to  300  inches  of  water,  and  that  if  the  New 
York  Canal  Company  only  turn  that  amount 


into  said  lateral  for  the  appellants,  and  none 
whatever  for  the  respondents,  they  are  enti- 
tled to  take  that  amount  of  water  out  of  said 
lateral,  and  maintain  such  a  check  gate 
therein  as  to  accomplish  that  purpose ;  that, 
in  case  the  appellants  are  cited  for  contempt 
for  the  violation  of  said  decree,  it  would 
necessitate  a  retrial  of  the  whole  case,  and 
a  determination  of  the  amount  of  water  that 
each  party  is  entitled  to,  and  for  ^hat  reason 
the  decree  is  too  indefinite  and  uncertain  to 
warrant  the  Issuance  of  any  injunction  there- 
on. The  appellants  are  only  enjoined  by 
said  judgment  from  obstructing  the  flow  of 
any  water  turned  Into  said  lateral  for  re- 
spondents, or  either  of  them,  by  said  canal 
company.  In  case  more  is  turned  for  them, 
it  cannot  be  obstructed;  and  if  any  water, 
no  matter  what  quantity,  up  to  the  limit  of 
the  quantity  entitled  to  be  run  through  said 
ditch  by  respondents,  is  turned  In  for  them, 
appellants  are  enjoined  from  obstructing  its 
flow.  Each  of  the  parties  has  the  right  to 
flow  water  through  said  lateral,  and,  if 
water  is  turned  therein  for  appellants  only, 
they  are  not  in  contempt  of  court,  under 
said  injunction,  If  they  take  it  out;  and, 
if  water  is  turned  In  for  both  appellants  and 
respondents,  appellants  have  the  right  to  di- 
vert from  said  lateral  water  turned  in  for 
them.  But  In  so  doing  they  must  not  ob- 
struct the  flow  of  water  turned  therein  for 
respondents.  Each  having  a  right  to  flow 
water  through  said  lateral,  they  must  do  so 
without  Injury  to  the  others.  We  think  the 
judgment  suflBciently  definite  to  Inform  the 
appellants  that  they  must  not  obstruct  the 
flow  of  water  turned  into  said  lateral  for  re- 
spondents, and  it  does  not  prevent  appellants 
from  running  their  own  water  through  the 
same,  and  diverting  it  therefrom  by  check 
gate,  or  any  other  means  that  does  not  pre- 
vent the  water  belonging  to  respondents  from 
flowing  to  them. 

The  judgment  is  affirmed,  'with  costs  in 
favor  of  respondents. 

STOCKSLAOER,  a  J.,  and  AILSHIB,  J., 
concur. 
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(13  N.  M.  202) 

JOSEPH  T.  CATRON. 

(Supreme  Ckturt  of  New  Mexico.    June  28, 
1905.) 

1.  CoNTBACT  —  Construction  —  Confirma- 
tion OF  Land  Grant. 

On  November  22,  1873,  J.  signed  a  writ- 
ten agreement  as  follows:  "Upon  the  confir- 
mation by  the  Congress  of  the  United  States  of 
a  certain  land  grant  known  as  the  Cailon  de 
Chama,  otherwise  called  San  Joaquin  del  Rio 
de  Chama  grant,  I  promise  to  pay  E.  or  order, 
the  sum  of  Five  Hundred  Dollars  in  current 
funds  of  the  United  States."  Held,  first,  that 
a  confirmation  by  the  Court  of  Private  Land 
Claims  created  by  act  of  Congress  approved 
March  3,  1891,  c.  539.  26  Stat.  854  [U.  S. 
Comp.  St.  1901,  p.  765],  was  a  "confirmation 
by  the  Congress  of  the  United  States,"  within 
the  terms  of  said  agreement;  second,  that  a 
confirmation  of  the  grant  for  the  allotments 
merely  (the  claims  as  to  the  outlying  pasture 
lands  being  rejected)  was  none  the  less  a  "con- 
firmation, within  the  meaning  of  said  agree- 
ment. 

2.  Negotiabu:  Instrument— What  Consti- 
tutes. , 

To  constitute  &  negotiable  instrument  the 
fact  of  the  maturity  of  the  instrument  at  some 
time  must  be  morally  certain. 

[Ed.  Note. — For  cases  in  point,  see  voL  7, 
Cent.  Dig.  Bills  and  Notes,  §§  407,  408.] 

3.  Same. 

Tepted  by  this  rule,  the  instrument  above 
quoted  is  not  a  negotiable  instrument,  since 
'  it  was  not  certainly  and  at  all  events  payable ; 
it  not  being  morally  certain  that  the  Caflon  de 
Chama  grant  would  ever  be  confirmed  by  Con- 
gress, or  through  its  instrumentalities. 

[EJd.  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  S  408.] 

4.  Same.  ' 

The  fact  that  the  grant  may,  as  a  matter 
of  fact,  have  been  confirmed  many  years  after 
the  making  of  said  instrument,  does  not  alter 
the  rule,  since  the  certainty  of  maturity  must 
be  of  the  date  of  the  instrument,  and  cannot 
derive  support  from  any  subsequent  event. 

5.  Nonnbootiable    Instrument— Consider- 
ation—Pleading. 

A  nonnegotiable  instrument  not  under  seal, 
and  containing  no  recital  of  a  consideration, 
does  not  import  such,  and,  to  justify  a  recov- 
ery thereon,  there  must  be  the  proper  allega- 
tion and  proof  of  a  consideration. 

[Ed.  Note. — For  cases  in  point,  see  voL  11, 
Cent  Dig.  Contracts,  §  1661.] 

6.  Contract — Consideration— Evidence. 

An  examination  of  the  recor*}  fails  to  show 
any  proof  of  a  consideration  for  the  instru- 
ment sued  on.  The  judgment  for  the  plaintiff 
was  without  proof  to  sustain  it,  and  is  accord- 
ingly reversed. 
(Syllabus  by  the  Court) 

Error  to  District  Court,  Santa  F6  County; 
before  Justice  John  R.  McFIe. 

Action  by  Thomas  B.  Catron  against  An- 
tonio Joseph.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Reversed. 

This  Is  a  suit  Instituted  In  the  district 
court  of  Santa  F6  county  by  defendant  in  er- 
ror to  recover  the  sum  of  $500,  with  interest 
The  second  amended  complaint,  upon  which 
the  cause  -went  to  trial,  alleges  th»  facts 
.practically  as  follows:  Some  time  prior  to 
November  22,  1873  (being  during  the  years 
.1870,  1871.  or  1872),  the  defendant  contract- 


ed, hired,  and  employed  one  Samuel  Ellison, 
an  attorney  at  law,  to  present  before  the  Sur- 
veyor General  of  New  Mexico  for  approval  a 
certain  land  grant,  known  as  the  "Ca&on  de 
Chama,"  otherwise  called  "San  Joaquin  del 
Rio  de  Chama  Or|uit"  and  under  said  em- 
ployment to  take  proofs  in  behalf  of  said 
claim,  and  in  general  to  initiate  the  proceed- 
ings requisite  for  the  ultimate  recognition  of 
the  said  grant  and  Its  validity  by  the  govern- 
ment of  the  United  States  of  America;  that 
thereupon  said  Ellison  performed  each  and 
ail  of  the  things  by  blm  engaged  to  be  done 
and  performed  In  the  premises;  and  that  on 
November  22,  1873,  in  pursuance  of  said  em- 
ployment and  contract,  and  in  recognition  of 
said  services  rendered,  defendant  did  agree 
and  promise  to  pay  to  said  Ellison  the  sum 
of  $500,  In  current  funds  of  the  United 
States,  upon  the  confirmation  by  the  Con- 
gress 'of  the  United  States  of  said  land  grant, 
said  agreement  being  in  writing,  and  being 
as  follows,  to  wit:  "Fernando  de  Taos,  New 
Mexico,  November  22,  1873.  Upon  the  con- 
firmation by  the  Congress  of  the  United 
States  of  the  certain  laud  grant  known  as  the 
Cafion  de  Chama,  otherwise  called  San  Joa- 
quin del  Rio  de  Chama  Grant,  I  promise  to 
pay  Mr.  Samuel  Ellison  or  order  the  sum  of 
Five  Hundred  Dollars  in  current  funds  of 
the  United  States.  Antonio  Joseph.  Fred- 
erick Muller."  It  is  further  alleged  that  the 
said  Ellison  did  as  aforesaid  earn  and  be- 
come entitled  to  receive  from  the  defendant 
the  said  sum  of  $500  when  It  might  thereaft- 
er result  and  happen  that  the  said  grant  so 
by  him  advocated  as  aforesaid  should  be 
confirmed,  and  its  validity  established  and 
recognized;  that  thereafter  the  said  Elli- 
son, before  the  maturity  of  said  obligation 
and  promise  to  pay.  Indorsed,  assigned, 
transferred,  and  conveyed  the  said  promise 
to  pay,  obligation,  and  note  of  said  defend- 
ant to  plaintiff  or  his  order,  and  the  plaintiff 
thereupon  became  and  is  the  owner  and  hold- 
er thereof;  that,  after  the  making  and  deliv- 
ery of  said  agreement  by  said  defendant  to 
said  Ellison,  the  Congress  of  the  United 
States  enacted  a  statute  of  the  United  States 
creating  and  establishing  a  court  known  as 
the  "United  States  Court  of  Private  Land 
Claims,"  and  conferred  upon  said  court  full 
power  and  authority  to  Investigate  and  de- 
termine the  validity  of  all  grants  In  the  ter- 
ritory of  New  Mexico,  Including  the  said 
Cafion  de  Chama  grant;  that  after  the  crea- 
tion of  said  court"',  upon  petition  duly  present- 
ed thereto,  the  said  court  on  September  29, 
1894,  entered  Its  decree  confirming  said 
grant;  that  thereupon  petitioner  prayed  an 
appeal  to  the  Supreme  Court  of  the  United 
States,  and  that  upon  the  hearing  of  said 
appeal,  at  the  October  term,  A.  D.  1896,  the 
said  Supreme  Court  rendered  a  decision  and 
Judgment  affirming  the  decree  of  confirma- 
tion previously  entered  by  the  court  below; 
that  thereafter,  to  wit,  on  December  11,  1900, 
a  decree  correcting  and  amending  the  orig- 
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inal  decree  by  defining  the  boundaries  of  said 
grant  was  entered  by  the  Court  of  Private 
Land  Claims,  by  which  court  it  was  ordered 
that  said  grant  be  surveyed  with  the  bounda- 
ries as  set  forth  and  described,  by  means 
whereof  the  said  grant  became  definitely'  con- 
firmed by  the  decision  of  the  said  Court  of 
Private  Land  Claims;  and  that  thereby  said 
written  agreement  and  promise  to  pay  be- 
came due  and  payable  to  plaintiff,  as  the  as- 
signee of  said  Ellison,  with  interest  thereon 
from  May  24,  1897,  the  date  of  the  decision 
of  the  Supreme  Court  of  the  United  States 
affirming  the  decision  of  the  said  Court  of 
Private  Land  Claims,  from  which  said  last- 
named  date  plaintiff  alleges  that  said  agree- 
ment and  promise  to  pay  became  due  and 
payable.  Plaintiff  thereupon  prays  judgment 
upon  the  first  count  in  the  sum  of  $500,  with 
interest  thereon  at  6  per  cent,  from  May  24, 
1897,  making  a  total  of  $G90,  and  for  damages 
In  the  sum  of  $800  suffered  and  sustained  by 
reason  of  the  premises,  and  for  Interest  and 
costs. 

The  defendant  answered,  admitting  the  ex- 
ecution and  delivery  of  the  Instrument  In 
question  to  Samuel  Ellison,  but  denied  that 
the  said  Ellison  was  an  attorney  at  law,  or 
was  authorized  to  practice  law  in  the  courts 
of  the  territory,  and  In  terms  denied  that 
the  defendant  at  any  time  contracted  with, 
hired,  or  employed,  or  engaged  the  services 
of,  said  Ellison  in  and  about  said  Cafion  de 
Chama  grant,  either  to  present  the  same 
before  the  Surveyor  General  for  New  Mexi- 
co for  approval,  or  for  any  other  purpose, 
or  to  take  proofs  or  initiate  proceedings  as 
to  the  said  grant  The  answer  further  de- 
nies that,  In  pursuance  of  said  alleged  agree- 
ment, defendant  agreed  or  promised  to  pay  to 
said  Ellison  the  sum  of  $500,  or  any  other 
sum  whatsoever,  for  his  services  touching 
the  presentation  or  taking  of  proofs  concern- 
ing said  grant  before  said  Surveyor  General, 
and  denies'  that  said  Ellison  ever  performed 
any  services  for  bim  or  on  his  behalf  before 
said  Surveyor  General,  or  otherwise.  In  re- 
gard to  the  said  Cation  de  Chama  grant,  but 
alleges  that  any  employment  of  said  Ellison 
in  and  about  that  matter  was  ^ome  time  prior 
to  said  November  22,  1873,  by  one  Frank 
Pppe  and  one  John  Ross  and  others,  who,  it 
is  alleged,  paid  Ellison  $333  in  cash  in  full 
for  his  services  In  all  matters  before  the 
said  Surveyor  General,  for  which  said  serv- 
ices said  Ellison  gave  his  receipt  in  full, 
which,  however,  has  been  lost.  The  answer 
further  denies  the  assignment  and  indorse- 
ment of  said  note  over  to  the  plaintiff  as  al- 
leged in  the  complaint.  It  admits  the  allega- 
tion of  the  complaint  as  to  the  creation  and 
organization  of  the  Court  of  Private  Land 
Claims,  but  denies  that  said  grant  was  con- 
firmed as  a  whole  or  in  part  as  a  grant,  bnt 
that  only  the  allotments  in  said  grant,  ag- 
gregating about  1,480  acres,  were  confirmed 
by  the  Court  of  Private  Land  Claims,  and 
subsequently,   on  appeal,   by   the   Supreme 


Court  of  the  United  States.  The  answer  fur- 
ther  denies  that,  by  reason  of  said  alleged 
confirmation  of  said  allotments,  said  alleged 
promissory  note  or  agreement  In  writing  be- 
came due  and  payable  either  on  May  24, 
1897,  or  on  December  11,  1900,  or  at  any  oth- 
er time,  and  alleges  that  neither  the  terms 
nor  conditions  mentioned  in  the  face  of  said 
note,  nor  those  agreed  upon  at  or  prior  to  the 
time  of  making  the  same,  were  ever  fulfilled 
by  said  Ellison,  or  by  plaintiff  as  assignee  of 
said  Ellison,  or  by  any  other  person  whomso- 
ever, as  to  all  of  which  said  plaintiff  had 
knowledge  at  and  prior  to  the  time  said  El- 
lison is  alleged  to  have  sold,  assigned,  and 
transferred  said  note  to  plaintiff.  By  way  of 
new  matter,  defendant  alleges  In  his  defense 
that  said  promissory  note  was  delivered  by 
him  and  said  Muller  on  or  about  November 
22,  1873,  to  said  Samuel  Ellison,  under  the 
following  circumstances,  conditions,  and  con- 
siderations, to  wit:  That  at  said  date  last 
named,  or  a  short  time  prior  thereto,  plain- 
tiff had  become  interested  In,  and  was  the 
holder  of  certain  Interests  In,  said  Cation  de 
Chama  grant,  both  personally  and  as  repre- 
senting others,  and  was  negotiating  for  the 
sale  of  said  grant  with  one  William  Black- 
more;  that  said  Blackmore  and  others  re- 
quired as  a  condition  precedent  to  the  sale 
that  the  said  grant  should  be  confirmed  by 
the  Congress  of  the  United  States,  and,  to 
secure  such  confirmation  of  said  grant,  de- 
fendant and  Frederick  Muller,  who  signed 
said  contract,  with  others  who  were  inter- 
ested in  said  grant,  conferred  with  said  Elli- 
son as  to  the  probabilities  of  securing  its 
confirmation  by  Congress,  and  that  said 
Ellison  represented  that  he  could  secure 
such  confirmation  In  a  very  short  time 
through  the  efforts  and  Influence  of  the  then 
Delegate  In  Congress  from  New  Mexico,  and 
thereupon,  on  or  about  said  November  22, 
1873,  the  said  Ellison,  this  defendant,  and 
the  said  Frederick  Muller  entered  Into  a  con- 
tract whereby  said  Ellison  agreed  to  secure 
a  confirmation  of  said  grant  as  an  entirety, 
and  according  to  the  exterior  boundaries, 
which  included  472,736.95  acres,  and  said  El- 
lison thereupon  agreed  that  he  would  secure 
the  confirmation  of  said  grant  as  aforesaid, 
during  the  term  of  office  of  said  Delegate  In 
Congress,  and  within  not  to  exceed  two  years 
from  said  November  22,  1873,  upon  the  con- 
dition that  the  said  defendant  and  said  Mul- 
ler would  give  him  a  note  for  $500,  payable 
to  him  or  his  order  on  the  confirmation  of  the 
said  grant  within  the  two  years  aforesaid, 
and  that  It  was  distinctly  understood  and 
agreed  between  the  said  Ellison,  the  defend- 
ant, and  the  said  Muller,  prior  to  and  at  the 
time  of  the  signing  of  the  said  note,  and  as  a 
part  of  the  same  transaction  and  considera- 
tion thereof,  that  if  said  grant  should  not  be 
confirmed  according  to  the  exterior  bounda- 
ries aforesaid,  and  within  two  years  from 
and  after  the  said  22d  day  of  November, 
1873,  the  said  Eliison^^l^o^l^^x^eJgl'i? 
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on  said  supposed  note,  and  that  th^  same 
should  become  null  and  void  and  of  no  effect 
at  the  end  of  the  said  two  years;  and  that, 
relying  on  said  undertaking  of  the  said  Elli- 
son, defendant  and  the  said  Muller  signed 
said  alleged  note.  It  further  alleges  that 
said  grant  has  never  been  confirmed  in  com- 
pliance with  the  said  agreement,  and  that, 
by  reason  of  the  failure  on  the  part  of  the 
said  Ellison  to  do  and  perform  bis  duties  and 
agreements  promised  and  undertaken  by  him 
in  the  manner  above  stated,  the  consideration 
for  said  note  has  wholly  faclled,  and  said  al- 
leged note  has  been  ever  since' the  expiration 
of  the  said  two  years  null  and  void  and  of 
no  force  and  effect  i 

By  way  of  reply,  plaintiff,  while  excepting 
to  the  leg^l  saflSciency  of  any  of  the  new 
matter  set  up  in  the  answer  as  constituting  a 
defense,  alleges  want  of  knowledge  as  to  the 
truth  of  said  allegations,  and  In  terms  denies 
the  same,  and  demands  strict  proof  thereof, 
if  upon  the  hearing  the  court  should  deem 
such  proof  admissible. 

The  case  coming  on  for  hearing,  the  plain- 
tiff, over  objection,  introduced  In  evidence 
the  agreement  set  out  In  the  pleadings.  It 
was  admitted  that  the  signature  of  the  de- 
fendant on  said  contract  was  genuine.  The 
plaintiff  testified  that  the  signature  of  Sam- 
uel faiison  on  the  Indorsement  was  genuine, 
having  been  written  by  said  Ellison  in  the 
plaintiff's  presence.  Plaintiff  testified  that 
the  document  In  question  was  originally, 
about  the  year  1880,  turned  over  to  him'  as 
collateral  security  for  the  sum  of  $100,  and 
that  thereafter  plaintiff  made  said  Ellison 
further  advances.  In  consideration  of  which 
the  said  Ellison  sold,  and  plaintiff  purchased. 
said  note  in  cancellation  of  the  indebtedness, 
at  which  time  plaintiff  made  the  indorsement 
on  said  note  over  Ellison's  signature,  and 
In  Ellison's  presence,  and  said  Ellison  band- 
ed the  note  to  plaintiff  as  his  property,  and 
that  no  part  of  said  note  has  been  paid. 
Testimony  was  further  offered  establishing 
the  presentation  of  the  Cafion  de  Chama 
grant  to  the  Court  of  Private  Land  Claims, 
and  its  confirmation  by  that  court,  substan- 
tially as  alleged  in  the  complaint.  Plaintiff 
also  tendered  in  evidence  the  following  letter 
by  the  defendant  to  plaintiff,  and  referring 
to  the  Instrument  sued  on:  "OJo  Caliente, 
New  Mexico,  July,  18,  1895.  Hon.  T.  B.  Cat- 
ron, Santa  F6,  N.  M. — Dear  Sir:  Your  fa- 
vor of  the  12th  instant,  in  reply  to  mine  of 
previous  date,  is  at  hand  and  its  contents 
have  been  duly  noted.  I  have  consulted 
with  the  parties  that  were  Jointly  interest- 
ed with  me  in  the  confirmation  .of  the  Cafion 
de  Chama  Grant,  and  who  would  have  paid 
their  due  proportion  of  the  note  given  to  se- 
cure such  confirmation,  if  the  grant  bad  been 
confirmed  by  Congress,  before  we  sold  It  or 
within  a  reasonable  time  thereafter,  and  they 
concur  with  me  in  the  opinion  that  the  said 
note  is  not  now  valid,  as  the  express  condi- 
tion on  its  face  has  never  been  fulfilled,  so 


that  we  will  be  compelled  to  have  litigation 
over  It.  With  regards,  I  am  Yours  &c.  An- 
•tonio  Joseph." 

Plaintiff,  being  recalled,  testified  that  his 
impression  at  the  time  of  bis  transaction 
with  Eliison  relating  to  the  instrument  in 
question  was  that  the  grant  in  question  had 
not  been  confirmed  by  Congress,  although 
plaintiff  at  that  time  understood  that  It  bad 
been  approved  by  the  Surveyor  General. 
With  this  testimony,  plaintiff  rested  his  case, 
and  defendant  thereupon  moved  the  court 
for  judgment  In  his  favor  upon  the  grounds, 
first,  that  plaintiff  had  failed'  to  show  any 
valid  contract  under  which  the  defendant 
could  l>e  held  liable;  second,  that  the  plain- 
tiff had  failed  to  show  that  any  considera- 
tion was  paid  or  delivered  to  the  defendant, 
or  moved  in  any  way  from  the  plaintiff  or 
his  alleged  assignor,  for  the  making  of  the .' 
alleged  contract  introduced  in  evidence; 
third,  that  plaintiff  bad  failed  to  show  that 
the  contingency,  to  wit,  the  confirmation  by 
Congress  of  the  Cafion  de  Chama  grant,  ha^ 
ever  occurred.  This  motion  being  denied, 
defendant  proceeded  to  his  proof.  Plaintiff, 
being  called  as  a  witness  on  behalf  of  the 
defendant,  testified  that  the  original  petition 
for  the  approval  of  the  Cafion  de  Chama 
grant  by  the  Surveyor  General  of  New  Mex- 
ico had  been  written  by  plaintiff,  and  the 
name  of  Ellison  signed  thereto  by  plaintiff 
upon  Mr.  Ellison's  request,  but  not  under 
any  employment,  and  that  the  petition  'was 
drawn  between  the  years  1869  and  1871. 
Defendant  further  tendered  in  evidence  the 
decision  of  the  Surveyor  General  approving 
this  grant,  dated  December  17,  1872,  and 
transmitted  to  Congress  January  29,  1873, 
and  the  supplemental  report  of  the  Surveyor 
General  dated  June  28,  1886,  and  transmitted 
to  Congress  June  30,  1886,  which  documents  ' 
were,  upon  objection  of  plaintiff,  held  to  be 
immaterial  and  irrelevant.  The  defendant, 
called  as  a  witness,  testified  that  the  docu- 
ment in  question  was  given  to  ESiison  in  con- 
sideration of  his  securing  the  confirmation 
of  the  Cafion  de  Chama  grant,  as  approved 
by  the  Surveyor  General,  within  the  term  of 
ofiice  of  Mr.  Elkins  in  Congress;  that  said 
Ellison  represented  that  he  could  secure  the 
confirmation  of  said  grant,  as  thus  approved, 
through  Mr.  Elkins,  and  within  the  term  of 
the  latter  as  Delegate  in  Congress,  and  that 
defendant  having  in  the  meantime  entered 
Into  an  agreement  with  one  Henry  Black- 
more  to  secure  the  confirmation  of  this  grant 
for  a  consideration,  and  being  Infiuenced  by 
the  representation  of  ESiison  that  he  could 
secure  the  confirmation  of  this  grant  through 
Mr.  Elkins,  defendant  gave  Ellison  this  nole 
or  document,  it  being  understood  between 
them  that  the  note  was  a  conditional  one 
upon  the  confirmation  by  Congress  of  this 
grant  within  the  time  stipulated,  and,  If  not 
confirmed  within  that  time,  then  this  docu- 
ment was  to  be  null  and  void.  Defendant 
denies  ever  having  employed  Ellison  at  anj| 
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time  to  appear  on  his  behalf  before  the  Sur- 
veyor General  for  the  approval  of  said  grant, 
or  that  he  ever  had  any  conversation  with 
Ellison  to  that  efTeet,  but  that,  on  the  con- 
trary, defendant  never  had  any  Interest 
whatever  In  said  grant  until  the  ICth  day  of 
December,  1873,  up  to  which  time  Ellison  had 
already  rendered  services  In  that  matter, 
but  for  other  parties,  to  wit,  one  Georgus 
Pope,  commonly  called  Frank  Pope;  that 
said  Frank  Pope  paid  said  Ellison  for  such 
services  before  the  Surveyor  General  In  the 
approval  of  said  grant  the  sum  of  $333,  said 
amount  having  been  paid  upon  the  sale  of 
the  property  by  defendant  himself  to  Elli- 
son pursuant  to  defendant's  arrangement 
with  said  Georgus  Pope,  this  payment  being 
made  about  the  year  1873  or  1874.  Defend- 
^ant  further  testified  that  he  never  at  any 
'time,  either  prior  or  subsequent  to  November 
22,  1873,  agreed  to  pay  Ellison  anything  or 
any  sum  of  money  for  any  serpfces  to  be  per- 
foi'med  by  him  before  the  Surveyor  General 
with,  reference  to  the  Cafion  de  Chama  grant, 
except  the  sum  of  $333,  which  was  paid  him 
out  of  money  In  the  possession  of  the  de- 
fendant, received  by  him  from  William 
Blackmore  for  the  Interest  in  the  grant  that 
he  transferred  at  that  time,  which  money 
was  due  Georgus  Pope,  and  was  paid  to  Bau- 
son on  Pope's  account.  Defendant  admitted 
on  cross-examination  having  written  the  fol- 
lowing letter  to  the  widow  of  Samuel  Elli- 
son: "House  of  Representatives,  Washing- 
ton, D.  C,  Dec.  15,  1891.  Mrs.  F.  S.  Ellison, 
Santa  F6,  N.  M. — Dear  Madam:  I  acknowl- 
edge the  receipt  of  your  very  esteemed  letter 
dated  the  10th  Inst.,  and,  advised  of  its  con- 
tents, proceed  to  inform  you:  that  If  you 
have  the  obligation  mentioned,  I  will  pay 
you  the  sum  of  two  hundred  dollars  for  it; 
but  a  receipt  does  not  annul  the  original 
obligation;  there  has  already  happened  to 
me  one  difficulty  of  this  nature  In  the  courts 
and  I  do  not  wish  to  have  It  occur  again. 
Get  the  obligation  and  It  will  be  paid.  With 
great  respect,  I  am  your  friend  and  servant, 
A.  Joseph."  Defendant  explained  that  this 
letter  was  written,  however,  by  way  of  com- 
promise, although  denying  the  liability,  in 
order  that  he  might  secure  and  destroy  the 
paper  that  was  out  against  him,  but  that 
the  amount  mentioned  in  that  letter  was  nev- 
er paid  for  the  reason  that  plaintiff,  who  had 
possession  of  the  note,  declined  to  give  it  up. 
.Defendant  also  presented  testimony  show- 
ing that  the  area  included  in  the  Cation  de 
Cliama  grant,  as  finally  confirmed  by  the 
Court  of  Private  Land  Claims,  was  1,422.62 
acres,  and  that  said  grant  so  confirmed  was 
about  the  year  1900  sold  for  $625.  There 
was  also  offered  In  evidence  the  complaint, 
answer,  and  decree  in  a  certain  proceeding 
in  the  district  court  affecting  this  grant,  a 
recital  of  the  contents  of  which  does  not 
seem  here  material.  Defendant  also  tender- 
ed, in  evidence.  In  connection  with  his  testi- 
mony, a  receipt  signed  by  Georgus  Pope, 
dated  September,  1873,  in  which  it  is  stipu- 


lated that  the  defendant  Is  "to  pay  to  Mr. 
S.  Ellison  $333.00";  also  a  statement  of  ac- 
count relating  to  the  sale  of  this  grant  about 
1873,  made  by  or  In  the  presence  of  the  de- 
fendant, whereon  is  an  Indorsement,  "$333.00 
S.  E.  Fees,"  and  which.  It  was  explained,  re- 
ferred to  the  amount  defendant  was  to  pay, 
being  the  amount  due  him  by  Pope,  and 
which  defendant  assumed  under  the  receipt 
last  referred  to.  Defendant  also  presented 
a  letter  written  by  said  Blackmore,  dated 
November  25,  1873,  In  which  there  is  a  direc- 
tion to  defendant  to  "obtain  the  release  of 
Mr.  Ellison's  claim,"  and  also  an  agreement 
of  June  14, 1873,  between  defendant  and  Wil- 
liam Blackmore,  relating  to  the  terms  of  the 
sale  of  said  grant,  which  last,  however,  con- 
tains no  reference  to  the  Ellison  matter. 
This  was  all  the  testimony  presented  on  be- 
half of  the  defendant'. 

At  the  conclusion  of  the  testimony,  plain- 
tiff moved  to  strike  out  ^11  of  the  documen- 
tary evidence  Introduced  by  the  defendant, 
as  being  immaterial.  Irrelevant,  and  Incom- 
petent, and  as  being  res  inter  alios  acta  and 
hearsay,  and  also  moved  to  strike  out  all  the 
testimony  of  the  defendant,  as  being  irrele- 
vant, incompetent,  and  improper,  and  as  ih- 
capable  of  varying,  modifying,  or  affecting 
the  Instrument  sued  on,  and  because  the 
same  is  not  corroborated,  and  because  the 
same  is  offered  against  the  assignee  of  a 
deceased  person,  and  because  the  same  seeks 
to  vary  the  written  instrument  herein  sued 
on,  and  plaintiff  further  moved  to  strike  out 
all  of  the  testimony  presented  on  behalf  of 
the  defendant,  as  being  likewise  immaterial. 
Irrelevant,  and  incompetent,  which  motions 
and  objections  were  sustained.  The  effect 
of  this  holding  of  the  court  was  to  leave  the 
case  for  determination  upon  the  testimony 
presented  by  the  plaintiff,  as  above  out- 
lined, and  the  court  thereupon  entered  its 
findings  in  favor  of  the  plaintiff,  holding  the 
instrument  sued  on  to  be  a  negotiable  Instru- 
ment In  the  hands  of  a  bona  fide  purchaser 
for  value,  without  notice  of  any  defense 
which  might  have  existed  thereto  In  the 
hands  of  the  said  Ellison;  that  the  same 
imported  a  consideration  upon  its  face,  and 
was  made  for  a  valuable  consideration;  that 
the  period  of  maturity  mentioned  therein 
was  morally  certain  to  happen,  and  that  said 
instrument  was  certain  to  mature;  that  the 
confirmation  by  the  Congress  of  the  United 
States  of  said  grant  was,  within  the  mean- 
ing of  said  contract,  a  confirmation  of  the 
same  by  the  Court  of  Private  Land  Claims 
created  by  Congress  as  Its  agency  In  the 
premises;  and  that  by  the  confirmation  of 
said  grant  on  December  11,  1900,  said  obli- 
gation matured,  the  same  being  a  confirma- 
tion. In  law,  by  the  Congress  of  the  United 
States.  A  motion  for  new  trial  was  made 
and  overruled,  and  judgment  was  accord- 
ingly entered  in  favor  of  the  plaintiff  and 
against  the  defendant  in  the  sum  of  $615, 
whereupon  defendant  sued  out  a  writ  of  er- 
ror from  this  court,  jigitized  by  Vj^^WV  iv^ 
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N.  B.  Ladgblln,  for  plaintiff  in  error.  Cat- 
ron  &  Gortner,  for  defendant  in  error. 

POPE,  J.  (after  stating  tlie  facts).  The 
assignments  of  error  filed  by  tlie  defendant 
set  fortU  that  the  court  erred  in  finding  for 
the  plaintiff  on  the  testimony  presented,  and 
in  sustaining  the  objection  to  the  testimony 
presented  for  the  defense,  and  also  in  its 
rulings  upon  the  admissibility  of  the  testi- 
mony presented  on  the  hearing. 

The  first  question  which  it  becomes  neces- 
sary to  determine  Is  whether,  upon  the  testl-. 
mony  presented,  plaintiff  was  entitled  to  re- 
cover; and  this,  "in  turn,  involves  a  number 
of  subsidiary  questions — among  others,  the 
construction  of  the  contract  here  sued  on. 
This  contract  is  aa  follows:  "Fernando  de 
Taos,  New  Mexico,  November  22,  1873.  Up- 
on the  conflrtnation  by  the  Congress  of  the 
United  States  of  that  certain  land  grant 
known  as  the  Cafion  de  Chama,  otherwise 
called  San  Joaquin  del  Rio  de  Chama  Grant, 
I  promise  to  pay  Mr.  Samuel  Ellison  or  or- 
der the  sum  of  Five  Hundred  Dollars  In  cur- 
rent funds  of  the  United  States.  Antonio 
Joseph.  Frederick  Mnller."  It  is  alleged  on 
behalf  of  the  defendant  that  the  time  of  ma- 
turity upon  which  this  contract  is  based  has 
never  arrived,  for  the  reason,  first,  that  that 
grant  has  never  been  confirmed  by  the  Court 
of  Private  Land  Claims,  but  that  only  cer- 
tain allotments  therein  contained  have  been 
confirmed;  and,  second,  that,  even  If  con- 
firmed by  the  Court  of  Private  Land  Claims, 
such  a  confirmation  was  not  a  confirmation 
by  the  Congress  of  the  United  States,  as  pro- 
vided in  the  instrument  sued  on.  We  are  of 
the  opinion  that  neither  of  these  positions  is 
well  taken.  As  to  the  first,  while  It  Is  true  i 
that  the  confirmation  by  the  Court  of  Private 
Land  Claims  restricted  the  area  of  the  grant 
to  about  1,420  acres,  composed  of  agricul- 
tural allotments,  as  against  almost  a  half  j 
million  acres  claimed,  composed  of  these  al-  | 
lotments  and  a  vast  outlying  tract  suitable  | 
only  for  pasturage  and  similar  purposes,  still 
the  action  of  the  Court  of  Private  Land 
Claims,  as  embodied  in  its  decree,  was  no 
less  for  that  reason  a  confirmation  of  the 
grant.  The  grant  as  confirmed  by  the  Court 
of  Private  Land  Claims  must  be  assumed  to 
be  the  grant  as  it  always  existed,  and  even 
if  confirmed  by  the  court  with  an  extreme- 
ly reduced  area,  was  none  the  less  confirm- 
ed. We  are  of  the  opinion  further  that  a 
confirmation  by  that  court  was  within  the 
terms  of  this  contract,  as  being  a  confirma- 
tion by  Congress.  The  United  States 'has 
adopted  at  various  times  different  methods 
of  dealing  with  private  land  claims;  in  some 
instances,  as  in  California,  confiding  the  de- 
termination of  such  matters  to  a  commission 
vested  with  more  or  less  restricted  powers; 
in  other  cases,  as  in  the  grant  here  under 
consideration,  confiding  the  matter  to  a  court 
vested,  as  was  the  Court  of  Private  Land 
Claims  with  power  to  hear  and  determine 


cases  upon  the  principles  of  equity;  and  in 
still  other  cases  Congress  dealt  direct  with 
the  matter,  confirming  a  claim  by  direct  con- 
gressional act  upon  the  report  of  Its  own 
committees,  instead  of  by  delegating  that 
power  to  courts  specially  designated  for  that 
purpose.  But  whether  the  one  method  or  the 
other  was  adopted,  the  confirmation,  after 
all,  was  by  Congress,  In  that  the  power  to  ^ 
deal  with  the  subject-matter  came  directly 
by  act  of  Congress,  and  without  such  act  no 
power  would  have  existed.  The  adjustment 
of  these  claims  upon  the  national  conscience 
was  essentially  a  political  act,  and  that  Con- 
gress, in  the  performance  of  such  act,  may 
have  enlisted  the  assistance  of  a  Judicial 
tribunal  especially  created  by  It  for  that 
purpose,  cannot  be  taken  as  detracting  to 
any  extent  from  the  fact  that  such  a  con- 
firmation was  due  to  the  act  of  Congress, 
and  directly  fiowed  from  such  congressional 
action.  The  determination  of  such  matters 
by  the  Court  of  Private  Land  Claims  was 
simply  a  determination  of  the  Issues  of  law 
and  fact  which  would  otherwise  have  been 
dealt  with  and  reported  upon  by  proper  com- 
mittees of  Congress;  and  after  the  determi- 
nation of  the  matter  by  the  Court  of  Private 
Land  Claims  the  patent  evidencing  the  quit- 
claim of  the  government  was  issued  under 
the  direction  of  the  L«tnd  Department,  Just 
as  In  cases  of  congressional  confirmation. 
We  are  of  opinion  that  the  fact  that  Con- 
gress may  have  been  In  some  Instances  more 
liberal  In  dealing  with  these  private  land 
claims  than  commissions  or  courts  created  by 
It  cannot  be  considered  as  a  circumstance 
affecting  the  construction  of  this  contract.  It 
cannot  be  assumed  that  in  making  this  con- 
tract the  parties  were  stipulating  to  secure 
from  Congress  more,  than  they  were  Justly 
entitled  to.  It  must  be  assumed  that  the  de- 
cree of  confirmation  rendered  by  the  Court 
of  Private  Land  Claims,  and  affirmed  by  the 
Supreme  Court  of  the  United  States,  gave 
the  owners  all  they  were  justly  entitled  to. 
As  presumably  all  the  claimants  sought  was 
what  was  due  them,  and  as  presumably  that 
is  all  they  would  have  obtained,  whether  the 
matter  was  dealt  with  by  Congress  or  by  one 
of  its  cohrts,  the  difference  in  tribunal  cannot 
be  assumed  to  have  entered  into  the  making 
of  the  contract.  We  accordingly  hold  that 
the  purpose  of  this  contract  was  the  payment 
of  the  amount  named  upon  the  confirmation 
of  the  grant,  whether  by  act  of  Congress  spe- 
cially applicable  to  this  grant,  or  by  act  of 
Congress  providing  for  the  submission  of 
this  and  other  grants'  to  a  competent  tri- 
bunal, which  after  due  investigation  might 
grant  a  confirmation. 

We  come  now  to  consider  the  third  prop- 
osition, to  which  the  briefs  of  counsel  and  the 
oral  arfnmient  have  been  mainly  directed. 
Is  the  instrument  here  sued  on  a  negotiable 
instrument?  If  It  is  such  an  instrument, 
then  it  is  presumed  to  have  been  given  upon 
valuable  consideration,  and^  having  been  ac- 
Digitized  by  VjW*^V  It 
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quired  .before  matnrlty  by  a  bona  fide  pur- 
chaser for  yalue,  could  not  be  subject  to 
any  defenses  existing  between  the  original 
parties  of  which  plaintlfr  had  no  notice.  If, 
on  the  other  hand,  the  instrument  was  not 
negotiable,  very  different  questionB  super- 
vene. 

The  rule  Is  recognized  by  each  of  the  par- 
ties that,  in  order  to  constitute  a  negotiable 
Instrument,  the  fact  of  the  maturity  of  the 
instrument  at  some  time  must  be  morally  as- 
sured; it  must  be  certain  to  accrue.  It  Is 
contended  by  tbe  defendant,  on  the  one  hand, 
that  the  wording  of  the  instrument  ("upon 
the  confirmation  by  the  Congress  of  the  Unit- 
ed Stalfes"  of  the  grant  In  question)  was 
plainly  a  condition  which  might  or  might  not 
be  attained,  and  that  thus  tbe  maturity  of 
the  Instrument  In  question  was  based  upon 
a  condition  which  might  or  might  not  finally 
accrue,  and  that  thus,  whatever  may  be  the 
dignity  of  this  Instrument  as  a  contract.  It 
lacks  an  essential  element  of  negotiability,  to 
wit  certainty  of  maturity.  On  the  other 
hand,  it  is  contended  by  the  plaintifr  that  the 
confirmation  of  this  grant  by  Ongress  was 
morally  certain.  In  that  it  depended  upon 
the  performance  of  a  governmental  duty, 
and  that,  while  the  time  of  such  confirma- 
tion was  indefinite,  there  was  at  the  time 
of  the  making  of  this  contract,  and  at  every 
moment  subsequent,  a  moral  certainty  that 
Congress  would  at  some  time  perform  this 
duty  of  confirming  to  one  of  its  citizens  the 
title  to  this  grant  The  cases  bearing  upon 
this  precise  point  are  liot  numerous,  and 
those  cited  by  the  parties  In  their  briefs  are, 
as  a  rule,  not  in  point.  Thus  the  line  of 
cases  holding  that  notes  payable  "at  tbe 
maker's  death"  are  negotiable  are  not  In 
point  for  the  obvious  reason  that  death  la 
an  absolute  certainty,  and  a  note  contingent 
upon  death  is  thus  contingent  upon  some- 
thing which  is  bound  to  occur.  Equally  as 
apart  from  this  proposition  are  tbe  cases 
relied  upon  by  plaintiff  known  as  the  "South- 
ern War  cases,"  Involving  questions  as  ta 
the  negotiability  of  notes  pnynble  within  a 
certain  time  after  the  cessation  of  war  be- 
tween the  Confederate  States  and  the  United 
States  of  America,  or  the  establishment  of 
peace  between  those  then  contending  por- 
tions of  our  reunited  nation.  Such  obliga- 
tions were  likewise  contingent  upon  an  event 
which  was  morally  certain  to  happen.  In 
human  experience,  no  war  has  ever  existed 
which  has  not  come  to  an  end,  and  none  can 
be  conceived  of  that  will  not  have  at  some 
time  a  termination.  The  limitations  of  hu- 
man endurance,  pbyslcal  and  financial,  abso- 
lutely negative  the  Idea  that  there  can  be 
any  war  which  shall  not  cease.  In  each  of 
these  two  classes  of  cases  cited  by  counsel 
there  existed,  therefore,  a  moral  certainty  of 
the  maturity  of  notes.  But  does  the  con- 
firmation of  a  land  grant  by  Oongress  stand 
upon  the  same  basis?  It  Is  urped  by  the 
plaintiff  that  It  does,  for  the  reason  pointed 


out  In  one  or  two  Bnglfsh  cases  of  great  an- 
tiquity. The  first  of  these  is  the  case  of 
Andrews  r.  Franklin,  1  Strange,  22,  wherein 
the  condition  of  the  note  was  "payable  two 
months  after  a  certain  ship  of  His  Majesty's 
service  should  be  paid  ofF."  This  note  was 
objected  to  as  depending  upon  a  contingency 
which  might  never  happen,  but  the  court 
held  otherwise  upon  the  ground  that  tbe 
"paying  oft  of  a  ship"  is  a  thing  of  public 
nature.  Also  there  is  cited  tbe  case  of 
Evans  v.  Underwood,  1  Wlls.  262,  wherein 
a  note  was  held  negotiable,  the  terms  of 
which  were,  "I  promise  to  pay  to  George 
Pratt  or  order  eight  pounds,  upon  the  receipt 
of  his,  the  said  George  Pratt's  wages  due 
from  his  Majesty's  ship,  tlie  Suffolk."  In 
that  case  the  court  contented  itself  with 
citing  and  following  tbe  case  of  Andrews  v. 
Franklin.  We  have  been  referred  to  no 
American  cases  in  which  the  doctrine  of 
Andrews  y.  Frfinklln  has  been  followed  or. 
Indeed,  countenanced.  The  case  of  Chica- 
go, etc.,  Co.  V,  Merchants'  National  Bank, 
136  U.  8.  268.  10  Sup.  Ct  999,  84  L.  Ed.  349, 
it  is  true,  cites  this  case,  but  the  question 
there  involved  was  a  very  different  one  from 
that  ruled  In  Andrews  t.  Franklin.  On  the 
other  band,  wherever  these  two  cases  have 
been  cited  by  the  text-writers  or  the  Re- 
ports, It  has  been  to  question  their  soundness. 
Indeed,  donbts  have  even  been  expressed  as 
to  whether  Andrews  ▼.  Franklin  was  ever 
actually  decided,  and  Evans  ▼.  Underwood 
has  been  particularly  criticised  upon  the 
ground  that  while  the  paying  off  of  a  public 
ship  may  be  a  moral  certainty,  it  is  by  no 
means  to  be  considered  equally  certain  that 
a  particular  person  will  receive  wages  there- 
from. For  reference  to  these  cases,  see'  1 
Dan.  Neg.  Inst  I  46;  Story  on  Prom.  Notes. 
f  27;  Chltty  on  Bills,  p.  137;  Bayley  on 
Bills,  p.  26;  Weidler  v.  Kauffman,  14  Ohio, 
456. 

We  need  not  here  discuss  the  fact  that 
the  English  cases  were  decided  under  a 
system  of  government  one  of  whose  funda- 
mental principles  is  that  the  King  can  do  no 
wrong;  and  we  would  be  slow  to  hold  that 
republics,  however  proverbially  ungrateful, 
are  less  mindful  of  the  fulfillment  of  their 
obligations  than  monarchies.  We  do  not  un- 
derstand, however,  that  the  two  cases  cited 
turn  upon  the  presumption  that  every  nation 
performs  its  duty  because  it  should  do  so, 
for  that  presumption.  In  a  certain  sense,  ex- 
ists as  well  In  the  case  of  the  individual  as 
the  nation,  and,  if  considered  as  explanatory 
of  Uie  holding  in  these  cases,  would  make  all 
obligations  contingent  upon  the  performance 
by  any  one  of  a  just  obligation  a  negotiable 
instrument  We  conceive  these  cases,  how- 
ever, to  be  founded  upon  the  fact  that  the 
very  operation  of  government  leads  auto- 
matically to  the  payment  of  its  ships  from 
time  to  time.  This  is  a  custom  which.  If 
not  as  fixed  as  the  recurrence  of  the  sea- 
sons, is  at  least  as  at 
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of  tbe  government  Itself.  The  payment  of 
Its  sailors  is  a  matter  of  sncti  national  and 
Imperative  concern,  -and  so  invariable  in 
tbe  past,  tbat  a  promise  contingent  upon 
such  a  payment  In  the  future  may  well 
be  considered  based  upon  a  moral  certain- 
ty. Tbis  at  least  is  explanatory  of  An- 
drews  v.  Franklin.  We  find  ourselves  amply 
justified  by  tbe  aatborlties  above  cited  in 
saying  that  Evans  v.  TJnderwood  does  not 
follow  from  Andrews  v.  Franklin,  in  that  the 
latter  refers  to  a  genenal  and  universal  cus- 
tom, and  tbe  otber  to  tbe  payment  of  an  in- 
dividual, which  for  various  reasons  might 
never  occur.  But  indulging  to  these  two 
cases  tbe  high  respect  which  must  be  ac- 
corded them,  both  because  of  their  age  and 
the  high  character  of  the  English  tribunal 
enunciating  them,  we  are  of  opinion  that  they 
do  not  lead  to  tbe  conclusion  that  the  con- 
firmation of  a  land  grant  by  Congress  Is  a 
moral  certainty.  Tbe  United  States  has  nev- 
er become  bound  by  treaty  nor  by  interna- 
tional law  to  the  confirmation  of  all  private 
land  claims  in  the  territory  of  New  Mexico, 
nor  for  the  confirmation  of  all  claims  wbicb 
may  be  asserted  by  Interested  parties  to  be 
land  grants.  The  extent  to  which  tbe  nation 
went  In  the  treaty  of  Guadalupe  Hidalgo 
was  to  pledge  itself  tbat,  In  the  territories 
conveyed  by  the  treaty,  property  of  every 
kind  should  be  inviolably  respected.  This  was 
simply  a  declaration  of  international  morals. 
But  tbe  manner  of  tbat  recognition  In  tbe 
case  of  an  imperfect  grant — and  plalntitf,  in 
his  brief,  concedes  and  contends  that  this 
was  such — was  exclusively  for  Congress  to 
determine.  In  Territory  v.  Delinquent  Tax 
List,  etc.,  76  Pac.  316,  this  court  has  hereto- 
fore had  occasion  to  consider  the  subject  of 
Imperfect  grants,  and  to  point  out,  upon  a 
full  citation  of  authorities,  that  an  imperfect 
grant  is  one,  "the  title  to  which  was  at  the 
date  of  the  treaty  vested  in  the  United 
States";  It  is  one  "which  does  not  convey  full 
and  absolute  dominion";  it  is  one  which  re- 
quires "a  further  exercise  of  the  granting 
power  to  pass  the  fee  In  tbe  land";  it  is  one 
"which  may  be  confirmed  or  disallowed  by 
the  political  or  granting  powers";  It  is  one 
"depending  for  its  completion  and  sanction 
upon  the  sovereign  power,  and  to  tbis  course 
claimant  bad  no  just  cause  to  object,  as  their 
condition  was  the  same  under  the  Spanish 
government."  An  Imperfect  grant  thus  de- 
pends for  its  recognition  solely  upon  tbe 
grace  of  the  new  sovereign,  and  the  manner 
of  Its  recognition  by  the  sovereign  Is  purely 
conjectural.  Congress  Is  not  bound  either 
by  treaty  or  hy  morals  to  confirm  It.  Otber 
methods  of  satisfying  the  national  obligation 
may  be  employed.  The  freedom  of  Congress 
to  deal  with  Imperfect  grants  as  It  pleases  Is 
illustrated  in  the  net  of  March  3,  1891,  c. 
639.  26  Stat.  S>4  [U.  S.  Comp.  St.  1901,  p. 
7651.  establishing  tbe  Court  of  Private  Land 
Claims,  wherein  It  provided  tbat  no  Imper- 
fect grant,  no  matter  what  may  be  Its  area 


by  natural  boundaries,  shall  be  confirmed  for 
more  than  11  square  leagues,  and  wherein 
it  Is  further  provide  (section  12,  26  Stat. 
868  [U.  S.  Comp.  St  1901,  p.  772])  tbat  any 
imperfect  grant  not  presented  within  two 
years  shall  he  taken  and  deemed  in  all  courts 
and  elsewhere  to  be  abandoned,  and  shall  be 
forever  barred.  Tbe  power  thus  given  to  re- 
strict the  area  of  tbe  grant — Indeed,  to  de- 
clare tbe  grant  of  no  effect  unless  presented 
within  a  given  time — Is  Illustrative  of  tbe 
power  to  deny  confirmation  entirely;  of  the 
power  to  provide  by  other  means  for  the  sat- 
isfaction of  the  claim  upon  the  national  con- 
science. And  tbat  is  exactly  what  '^^as  done 
in  the  case  of  the  well-known  Luis  Maria 
Oabeza  de  Baca  grant,  in  this  territory,  which 
was  satisfied  by  Congress,  not  by  giving  tbe 
claimants  tbe  land  covered  by  the  grant,  but 
by  providing  (Act  June  21,  1860,  c.  167,  12 
Stat  71;  Act  June  11,  1864,  c.  123,  13  Stat 
125)  for  an  equivalent  amount  of  land  lo- 
cated in  other  sections  of  ^be  "West  and  now 
Camlllarly  known  as  tbe  "Baca  Floats."  It 
is  entirely  conceivable  tbat  Congress  might 
In  otber  instances  satisfy — might  indeed  In 
the  case  of  this  very  grant  have  satisfied — 
tbe  claim  upon  tbe  national  conscience  by 
the  retention  of  the  lahd  by  tbe  govern- 
ment and  tbe  payment  of  an  adequate' 
amount  of  money  to  satisfy  what  Congress 
might  deem  to  be  the  equities  of  the  case. 
This  likewise  is  illustrated  by  the  land  court 
act,  wherein  It  Is  provided  that  where  por- 
tions of  the  grant  have  been  taken  up  under 
tbe  public  laud  laws,  claimants  shall  have 
no  confirmation  for  tbe  particular  land,  but 
must  accept  tn  lieu  thereof  a  dollar  and  a 
quarter  an  acre.  It  follows  from  tbe  fore- 
going, therefore,  tbat  at  tbe  time  tbe  con- 
tract was  made  it  was  not  morally  certain 
tbat  this  grant  would  ever  be  confirmed.  In- 
dulging In  Its  behalf  all  tbat  has  been  said 
by  plaintiff  as  to  Its  merits  as  a  private  land 
claim  (contentions  to  a  limited  extent  rec- 
ognized by  the  Court  of  Private  land 
Claims),  it  was  within  the  right  of  the  na- 
tion— It  was  entirely  possible  for  Congress 
— to  decline  to  confirm;  It  was  entirely  pos- 
sible that  It  would  settie  the  claim  by  the 
assignment  of  lien  lands  or  the  appropriation 
of,  a  stated  sum.  The  presence  of  tlipse  pos- 
sibilities establishes  tbat  at  tbe  time  this 
obligation  was  made  a  confirmation  was  not 
bound  to  occur;  it  was  not  a  moral  certain- 
ty; the  Instrument  was  not  payable  at  a 
time  fixed,  beyond  peradventure;  the  Instru- 
ment was  not  negotiable. 
_  The  conclusion  here  reached  Is  readily  vln- 
.dlcated  by  another  line  of  reasoning.  As- 
suming, as  we  must,  a  readiness  upon  the  part 
of  the  government  to  satisfy  its  obligations 
when  known,  there  are  a  certain  class  of 
these  that  it  cannot  know  or  provide  for  un- 
less they  be  presented  by  those  who  hold 
them.  To  this  class  belong  what  are  known 
as  private  land  claims,  Indian  depredatloiL 
claims,  pension  claims,  tVg^^^^fSjBfl^JVJ^e 
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a  Bcore  of  otber  datwes  of  obligations,  wblcti, 
unless  presented,  would  never  be  known  to 
the  governmental  authorities.  For  these,  un- 
like the  payment  of  English  sailors,  or  our 
own  sailors,  for  that  matter,  there  is  no 
monthly  or  quarterly  pay  day.  Theoretically 
the  government  has  in  mind  and  intent  the 
ultimate  settlement  of  all  its  obligations,  llq- 
Qidated  and  unliquidated,  contractual  and 
noncontractual.  Practically,  until  those  of 
the  description  above  enumerated  are  pre- 
sented and  prosecuted,  there  is  no  possibility 
of  payment;  and,  in  a  machinery  as  vast  as 
a  government,  this  must  necessarily  be  so. 
In  matters  such  as  private  land  claims,  it 
.  cannot  undertake  to  hunt  out  the  claimants. 
It  simply  helps  those  who  help  themselves. 
As  to  the  confirmation  In  recognition  of  these, 
there  is,  from  a  human  standpoint,  no  ele- 
ment of  predestination.  The  principle  of 
free  will  on  the  part  of  the  claimant  has 
full  sway.  If  be  proceed  on  the  assumption 
that  what  is  to  be  will  be,  whether  be  as- 
sist to  that  end  or  not,  he  will  soon  find  that 
little  headway  Is  made.  Applying  tbls  state- 
ment of  truisms  to  the  case  at  bar,  If  at 
the  making  of  the  Instrument  of  November 
22,  1873,  the  condition  therein  expressed  was 
morally  certain  to  afccrue,  it  was  morally  cer- 
tain for  all  purposes  and  as  to  all  persons. 
Suppose,  now,  the  claimants  of  the  Cailon  de 
Chama  grant,  relying  upon  this  "moral  cer^ 
talnty,"  and  refusing  to  take  any  steps  In 
the  matter,  had  simply  allowed  the  matter 
of  the  confirmation  to  await  the  fruition  of 
that  certainty — ^the  outcome  of  that  pre- 
destined fate — ^what  would  have  been  the 
status  of  this  obligation  at  the  present  time; 
what  its  status  when  sued  on  in  1903?  The 
answer  is  that  the  grant,  not  having  been 
presented  to  the  Court  of  Private  Land 
Claims  on  or  before  March  8,  1893,  would, 
under  the  provisions  of  section  12  of  the  land 
court  act,  already  referred  to,  be  "deemed 
and  taken  in  all  courts  and  elsewhere  to  be 
abandoned  and  •  •  •  forever  barred," 
and  the  condition  named  in  the  note  would 
thus  have  become  forever  impossible  of  ful- 
fillment, and  the  note  itself  forever  Incapable 
of  maturity.  But  if  this  condition  could  re- 
suit. from  a  default  by  the  owners  of  the 
grant,  what  becomes  of  the  moral  certainty 
of  maturity  which  inheres  in  and  constitutes 
a  negotiable  instrument?  If  maturity  may, 
as  in  this  case,  be  rendered  impossible  of 
fulfillment,  the  fundamental  idea  of  a  nego- 
tiable Instrument — that  its  time  of  payment 
must  be  fixed  and  beyond  the  control  of  the 
parties  or  any  third  party — falls.  When  it 
is  reflected  further  that  even  if  the  grant 
owners  had  waived  the  alleged  moral  cer- 
tainty which  attached  to  the  confirmation  of 
bis  claim,  and  had  filed  it  seasonably  before 
the  Land  Court,  its  confirmation  still  depend- 
ed upon  the  presentation  of  proper  proofs, 
the  vigilance  of  counsel,  and  the  other  ele- 
ments always  entering  into  the  success  of 
matters  in  litigation,  it  will  be  seen  that  the 


instrument,  when  made.  In  1873,  depending 
upon  a  confirmation  by  Congress,  was  con- 
fronted by  a  number  of  contingencies,  any 
one  of  which  might  have  prevented  the  real- 
ization of  the  condition  upon  which  maturity 
was  predicated,  and  was  accordingly  not  ne- 
gotiable. It  is  no  answer  to  these  positions 
to  show  that  the  grant  in  question  has,  as  a 
matter  of  tact,  been  confirmed  by  the  Court 
of  Private  Land  Claims.  The  fact  that  Con- 
gress may  have  decided  to  confirm  the  grant 
through  the  instrumentality  of  the  Land 
Court,  instead  of  to  satisfy  its  equities  in 
some  other  way,  does' not  detract  by  relation 
from  tbe  fact  that  when  the  instrument  was 
signed  it  was  possible  that  Congress  might 
provide  otherwise.  The  fact  that  tbe  claim 
may,  when  presented  to  the  Land  Court, 
bave  successfully  run  the  gauntlet;  and 
emerged  clothed  In  a  three-hundredth  of  its 
claimed  area,  does  not  detract  from  the  fact 
that  in  1873  it  was  entirely  possible  that  It 
might  never  have  been  presented  to  and  pros- 
ecuted In  that  or  any  otber  court,  and  might 
thus,  within  the  discretion  of  Congress,  have 
become  "abandoned  and  forever  barred." 
The  question  is,  what  were  tbe  conditions 
when  the  contract  was  made?  Negotiability 
Is  to  be  Judged  by  tbe  front  sight,  not  by 
the  back  sight  The  moral  certainty  must  be 
present  at  the  time  of  Its  execution,  and  not 
be  a  matter  of  relation  accruing  by  reason 
of  subsequent  events.  If  it  be  not  a  bill  or 
note  ab  initio,  no  subsequent  event  can  make 
it  so.  Bayling  on  BUls  (5th  Ed.)  c  1,  |  6, 
p.  16.  l^be  character  of  an  instrument  as  a 
promissory  note  cannot  depend  upon  future 
events,  but  solely  upon  Its  character  when 
created.  Ernst  v.  Stockman,  74  Pa.  15,  15 
Am.  Rep.  542;  Eldred  v.  Malloy,  2  Colo. 
320,  20  Am.  Rep.  752;  Story  on  Prom.  Notes, 
i  22. 

For  tbe  reasons  stated,  we  are  of  opinion 
that  the  instrument  sued  on  was  not  a  nego- 
tiable Instrument,  but  was  simply  a  con- 
tract to  pay  upon  a  contingency  which  might 
or  might  not  happen. 

It  follows  from  this  conclusion  that  tbe 
burden  was  upon  tbe  plaintiff,  especially  In 
view  of  the  pleadings  which  make  an  issue 
upon  the  subject  of  consideration,  to  prove  a 
consideration  for  the  contract  made  by  de- 
fendant and  Muller  with  Ellison.  A  written 
agreement  such  as  this  does  not  Import  a 
consideration.  A  valid  consideration  must 
be  alleged  and  proved.  Chltty  on  Bills,  pp. 
8,  9;  Daniels  on  Neg.  Inst  }  160  et  seq.; 
Shelton  v.  Bruce,  9  Yerg.  24;  Jerome  v. 
Whitney,  7  Johns.  322;  Edgerton  ▼.  Edger- 
ton,  8  Conn.  6.  We  have  carefully  examined 
the  record  upon  this  point,  and  fall  to  find 
any  testimony  to  sustain  the  finding  of  the 
court  that  there  was  a  sufficient  considera- 
tion for  the  note  In  question.  Plaintiff,  in 
his  brief,  argues  that  the  letter  of  June  18, 
1895,  from  defendant  to  plaintiff,  above  quot- 
ed, admits  the  giving  of  the  note,  and  that 
tbe  same  was  for  a  sufficieiU  cou^idu;aUon. 
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We  do  not  so  construe  that  letter.  It,  In 
terms,  denies  the  validity  of  the  Instrument 
upon  the  ground  that  the  express  condition, 
to  wit,  confirmation  by  C!ongres8,  has  never 
been  fulfilled,  and  asserts  that  there  will 
have  to  be  litigation  over  It.  We  do  not 
4hink  that  the  denial  of  liability  on  this  one 
ground  is  in  effect  an  admission  of  a  valua- 
ble consideration  for  the  instrument  in  ques- 
tion. It  is  further  urged  by  plaintiff  that  the 
letter  heretofore  referred  to,  from  the  de- 
fendant to  Mrs.  Ellison,  offering  to  pay  f200, 
is  likewise  an  admission  of  a  sufficient  con- 
sideration. That  letter  was.  In  terms,  admit- 
ted as  a  part  of  defendant's  case,  and  was, 
tmder  the  objection  of  counsel  for  plaintiff, 
to  go  out,  should  the  rest  of  defendant's  tes- 
timony be  stricken  out  This  having  been 
done,  the  letter  la  not  evidence  before  us. 
If  this  letter,  however,  is  to  be  considered  a 
part  of  the  record,  the  explanation  accoip- 
panylng  it  |nust  likewise  be  considered;  and 
defendant  testified  explicitly  that  the  letter 
was  an  offer  by  way  of  compromise,  in  order 
to  secure  and  retire  an  outstanding  paper 
bearing  bis  name. 

It  is  finally  contended  by  plaintiff,  that  de- 
fendant's answer  admits  a  valid  considera- 
tion, to  wit,  the  retainer  of  the  services  of 
said  Ellison.  Even  if  this  allegation  of  the 
answer  can,  for  this  purpose,  be  segregated 
from  the  remaining  allegations,  which  are 
designed  to  establish  an  entire  failure  of  the 
consideration  alleged,  the  consideration 
which  it  avers  cannot  avail  plaintiff,  for  the 
reason  that  It  does  not  accord  with  the  alle- 
gations of  his  complaint,  which  are  to  the 
effect  that  the  document  In  question  was  giv- 
en In  consideration  of  past  services  rendered 
by  Ellison  before  the  Surveyor  General, 
whereas  defendant's  allegation  Is  that  it  was 
in  consideration  of  services  thereafter  to  be 
rendered,  presumably  before  Congress,  since 
the  Surveyor  General  had  In  the  January  pre- 
ceding disposed  of  the  grant  by  a  favorable 
report  to  the  Department  of  the  Interior. 
In  addition,  these  very  averments  of  the  an- 
swer upon  which  plaintiff  now  relies  to  es- 
tablish consideration  are  put  in  Issue  by  his 
reply.  He  cannot  recover  upon  a  theory 
which  Is  entirely  different  from  that  which 
he  alleges,  and  which  Is  denied  by  bis  own 
pleadings.  We  therefore  conclude  that  there 
Is  no  proof  in  the  record  establishing  a  con- 
sideration for  this  contract;  that  In  this  re- 
spect plaintiff  failed  to  make  out  his  case, 
and  the  court  erred  in  giving  Judgment  In 
his  favor  upon  the  proofs. 

Holding,  as  we  do,  that  the  plaintiff  Is  not 
entitled  to  a  recovery  upon  his  testimony, 
and  reversing  the  case  upon  that  ground,  we 
do  not  find  It  necessary  to  determine  to  what 
extent  the  testimony  presented  on  behalf  of 
the  defendant  was  admissible.  The  case 
having  been  tried  by  the  court  below  upon 
the  theory  that  the  Instrument  sued  on  was 
a  negotiable  Instrument.  It  naturally  resulted 
that  the  same  weight  was  not  given  to  the 


testimony  for  the  defense  that  would  have 
been  given  otherwise.  Holding,  as  we  do, 
that  the  Instrument  sued  on  was  not  negotia- 
ble, the  case  is  open  for  all  defenses  that 
would  have  been  available  between  the  orig- 
inal parties,  and  we  deem  it  fairer  to  re- 
mand the  case  for  the  purpose  of  admitting 
such  proof  as  may  be  offered  by  either  side. 
Of  course,  no  testimony  can  be  received  up- 
on the  new  trial  as  to  oral  agreements  con- 
temporaneous with  or  prior  to  the  Instrument 
here  sued  on  contradictory  of  the  terms  there- 
of; and,  of  course,  in  the  further  trial  of 
this  case,  no  testimony  of  the  defendant  "In 
respect  of  any  matter  occurring  before  the 
death  of  the  deceased  person"  can  Justify  a 
decision  in  his  favor,  "unless  such  evidence 
Is  corroborated  by  some  other  material  evi- 
dence." Qomp.  Laws,  i  3021.  And  of  course, 
further,  such  corroboration  must  be  upon 
the  point  or  points  in  issue  in  the  case  neces- 
sary to  a  recovery.  Gillett  v.  Chavez  (N.  M.) 
78  Pac.  68,  and  cases  cited. 

The  case  will  be  reversed  and  remanded 
for  further  proceedings  In  accordance  with 
this  opinion. 

MILLS,  O.  J.,  and  PARKER,  ABBOTT, 
and  MAXN,  JJ„  concur.  McFIE,  J.,  having 
decided  the  case  in  the  court  below,  took  no 
part  in  this  decision. 


m   N.    M.   174) 

MILLS  T.  TERRITORY. 

(Supreme  Court  of  New  Mexico.    June  27, 
1905.) 

1.  Pleadino  —  FaivoLorrs  Answkb— Steik- 

iNo  Out. 

Under  section  2685,  subsecs.  50,  51,  Comp. 
Laws  1897,  a  frivolous  answer  and  irrelevant 
or  redundant  matter  in  any  pleading  may  be 
stricken  out  on  motion  of  the  adverse  party. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S9k 
Cent.  Dig.  Pleading,  Sg  1084-1101,  1120-11283 

2i  Same. 

A  frivolous  answer  is  one  whicli,  assum* 
Ing  its  truth,  is  so  clearly  and  palpably  bad  as 
to  require  no  argument  to  convince  the  court 
that  it  presents  nothing  worthy  of  adjudica- 
tion ;  and,  where  a  material  issue  of  fact  is 
raised  by  the  answer,  the  court  cannot  strike 
out  the  entire  answer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Cent.  Dig.  Pleading,  §§  1000,  1098.] 

3.  Bonds— Deposit  with  Bank— Release  of 
Sureties. 

Where  the  aflSrmative  defenses  sought  to 
be  set  up  by  the  answer  are  that  by  reason  of 
the  alleged  facts  that  the  Territorial  Treasurer 
did  not  comply  with  the  requirements  of  law, 
bpfore  depositing  territorial  money  with  the 
defendant  bank,  and  that  a  greater  sum  was 
deposited  with  the  bank  than  called  for  by  the 
terms  of  the  bond,  therefore  the  sureties  were 
released,  they  are  not  frivolous,  and  cannot  be 
disposed  of  by  the  summary  method  of  .strik- 
ing them  out.  If  objected  to,  they  might  have 
been  reached  by  a  demurrer. 

(Syllabus  by  the  Court) 

Error  to  District  Court,  Santa  F6  County; 
before  Justice  John  R.  iM^t^  by  Vj*^*^  V  It 
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Action  by  the  tecrltory  of  New  Mexico 
against  Melrln  W.  Mills  and  others.  Judg- 
ment for  the  territory,  and  defendant  Mills 
brings  error.    Reversed. 

In  the  year  1893  the  Taos  County  Bank 
made  application  to  become  a  depository  of 
territorial  moneys  to  the  amount  of  $10,000, 
under  the  provisions  of  the  statutes  of  the 
territory  (chapter  61,  p.  88,  Laws  1893;  section 
2.j3,  Comp.  Laws  1807),  and  gave  Its  bond  in 
the  sum  of  $20,000  to  the  territory,  with 
Juan  Santlstevan  and  Melvin  W.  Mills  as 
sureties  thereon.  Suit  was  brought  to  col- 
lect on  the  bond,  and  the  bank,  the  princi- 
pal In  the  bond,  and  Juan  Santlstevan,  one 
of  the  sureties,  defaulted,  while  Melvin  W. 
Mills,  the  other  surety,  filed  an  answer  to 
the  complaint  The  defendant  In  error  mov- 
ed to  strike  out  the  aliswer,  and  the  mo- 
tion was  sustained  by  the  court,  and  the 
whole  answer  was  stricken  out  Plaintiff  In 
error,  Mills,  excepted  to  the  action  of  the 
court  and  elected  to  stand  upon  his  answer. 
Final  Judgment  was  entered  in  favor  ot 
plaintiff  against  all  of  the  defendants  for 
the  sum  of  $4,167.33.  The  attorney  for  Mills 
moved  tO'  vacate  and  set  aside  the  final 
Judgment,  which  motion  was  overruled,  and 
the  plaintiff  In  error,  Melvin  W.  Mills,  sued 
out  a  writ  of  error. 

Julias  A.  Staab,  for  plaintiff  In  error. 
George  W.  Prichard,  SoL  Gen.,  for  the  Ter- 
ritory. 

MILLS,  C.  3.  (after  stating  the  facts). 
This  case  Is  brought  to  this  court  for  us  to 
determine  whether  or  not  the  court  below 
committed  error  in  striking  x>ut  the  whole 
of  the  answer  filed  by  the  defendant  Mills. 
The  complaint  contains  six  paragraphs,  and 
In  It  the  bond  sued  on  Is  set  out  In  full.  By 
the  answer  the  first  paragraph  of  the  com- 
plaint Is  denied  In  part  while  the  third, 
fourth,  fifth,  and  sixth  paragraphs  are  de- 
nied in  toto.  The  answer  also  seeks  to  set 
up  new  matter  as  an  affirmative  defense. 
Motions  to  strike  out  the  whole  or  any  part 
of  a  pleading  are  recognized  by  our  Code  of 
Civil  Procedure.  Section  2685,  Comp.  Laws, 
1897,  subsecs.  50,  61.  By  these  sections,  a 
frivolous  answer  and  Irrelevant  or  redundant 


matter  In  any  pleading  may  be  stricken  out 
on  motion  of  the  adverse  party.  A  frivolous 
answer  is  one  which,  assuming  the  truth  ot 
its  contents.  Is  ao  clearly  and  palpably  bad  as 
to  require  no  argument  to  convince  the  court 
that  It  presents  nothing  worthy  of  adjudi- 
cation In  due  course  of  legal  proceedings.  20 
Cya  Id.  Where  a  material  Issue  of  fact  Is 
raised  by  the  answer,  the  court  cannot  strike 
out  the  entire  answer.  The  issue  raised  by 
the  answer  must  first  be  disposed  of.  As  the 
answer  denies  a  part  of  the  first  third, 
fourth,  fifth,  and  sixth  paragraphs  of  the 
complaint  It  seems  to  us  that  issues  of  fact 
are  raised,  and  therefore  the  entire  answer 
cannot  be  held  to  be  frivolous,  sham,  or  ii^ 
relevant  Fifleld  v.  Spring  Valley  Water- 
works (Cal.)  62  Pac.  1054. 

It  Is  apparent  that  the  main  affirmative 
defense  sought  to  be  set  up  by  the  answer 
Is  that  the  defendant  surety  on  the  bond  is 
released  from  liability  by  reason  of  the  al- 
leged fact  that  the  Territorial  Treasurer  did 
not  comply  with  the  requirements  of  law 
before  depositing  the  territorial  money  with 
the  Taos  County  Bank,  and  also  that  ac- 
cording ,to  the  terms  of  the  bond,  $10,000 
was  the  sum  that  was  to  be  deposited  in  the 
Taos  County  Bank  by  the  territory,  and  that 
when  more  than  that  sum  was  deposited 
the  sureties  were  discharged.  These  are  not 
frivolous  defenses,  and,  while  they  may  not 
l>e  good  (and  we  disclaim  all  Intention  ot 
now  passing  on  their  merits),  they  are  de- 
fenses which  cannot  be  disposed  of  by  the 
summary  method  of  striking  them  out  They 
might  have  been  reached  by  a  demurrer, 
which  tlie  court  could  have  passed  upon. 

Much  of  the  answer  appears  to  us  to  be 
bad  because  It  Is  argumentative,  and  because 
it  pleads  conclusions  of  law;  but,  as  issues 
are  raised  by  It  we  are  of  the  opinion  that 
the  court  committed  error  in  striking  out 
{he  answer  as  a  whole,  as  asked  for  by  the 
plaintiff  below,  and  the  case  Is  therefore  re- 
versed, and  the  cause  remanded  for  further 
proceedings,  and  It  Is  so  ordered. 

PARKER,  MANN,  POPE,  and  ABBOTT. 
JJ.,  concur.  McFIE,  J.,  having  tried  this 
case  In  the  court  below,  took  no  part  in  this 
decision. 
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(28  Ner.   173) 

DEVENCENZI  y.  CASSINELLL    (No.  l.eet.) 
(Supreme  Court  of  Nevada.    July  19,  1905.) 

1.  Appkai.  —  Review— AsdIOKMENTS  of  Eb- 

BOB. 

Only  such  errors  as  are  embraced  in  the 
assignments  of  error  will  be  reviewed  on  ap- 
peal. 

2.  Sake— Habhuss  Ebbob— Evidence. 

Where,  in  an  action  on  an  account  stated, 
a  portion  of  an  account  contained  in  defendant's 
boiok  had  been  offered  on  defendant's  direct  ex- 
amination, the  admission  of  evidence  on  cross- 
examination  with  reference  to  the  accounts  con- 
tained in  the  book  was  not  prejudicial  to  de- 
fendant, as  authorizine  the  jury  to  infer  there- 
from that  a  certain  foOO  covered  by  a  receipt 
in  controversy  had  in  fact  been  paid,  and  yet 
allow  plaintiff  the  full  amount  sued  for,  be- 
cause of  a  showing  of  other  indebtedness  by 
such  evidence ;  it  appearing  that  the  jury  were 
duly  instructed. 

3.  Tbiai/— Receptiow  of  Evidence. 

Where,  in  an  action  on  an  acoount  stated, 
plaintiff's  counsel  at  no  time  claimed  that  cer- 
tain evidence  objected  to  was  offered  for  im- 
peachment purposes,  and  the  court,  in  finally 
ruling  on  the  evidence,  denied  a  motion  to  strike 
on  the  ground  tliat  the  testimony  of  the  wit- 
ness concerned  his  qualifications  as  a  bookkeep- 
er, the  admission  of  such  evidence  was  not  er- 
ror, though  inadmissible  for  impeachment  pur^ 
poses. 

On  Rehearing.    Denied.    , 

For  former  opinion,  see'Sl  Pac.  41. 

N0RCR0S8,  J.  Counsel  for  appellant 
have  filed  a  lengthy  petition  for  rehearing  In 
this  cause  (see  opinion,  81  Pac.  41),  setting 
forth  three  grounds  why,  in  the  opinion  of 
counsel,  a  rehearing  should  be  granted,  to 
wit:  "(1)  The  court  has  admitted  the  prem- 
ises, and  reached  a  wrong  conclusion.  (2) 
The  court  has  overlooked  the  strongest  point 
urged  by  appellant.  (8)  The  court  denied 
that  certain  evidence  was  Introduced  to  im- 
peach the  witness,  in  the  face  of  the  fact 
that  the  lower  court  stated  that  it  was  in- 
troduced for  that  purpose,  and  admitted  for 
that  purpose,  and  acted  upon  by  the  Jury." 
The  labor  evidently  expended  by  counsel  In 
the  preparation  of  the  petition,  the  manifest 
sincerity  of  belief  In  the  correctness  of  the 
position  taken,  and  the  zeal  with  which  it  Is 
presented,  warrant  a  statement  of  the  rea- 
sons why  this  court  deems  that  the  petition 
should  be  denied. 

1.  The  first  point  urged  la  in  reference  to 
the  evidence  concerning  the  receipt  for  $500. 
Xo  points  are  raised  in  the  petition,  however, 
that  where  not  very  carefully  considered  be- 
fore arriving  at  a  decision  with  reference  to 
this  receipt.  Much  deliberation  was  given  to 
this  question  and  a  farther  consideration  of 
the  point  docs  not  shake  our  belief  in  the 
correctness  of  the  conclusion  heretofore 
reached. 

2.  It  was  urged  In  'the  briefs  of  counsel 
for  appellant,  and  In  the  oral  argument  of 
the  case,  and  again  in  the  petition,  that  the 
trial  court  erred  in  admitting  certain  evi- 
dence upon  cross-examination  of  the  defeud- 
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ant,  which  Is  claimed  to  be  In  relation  to 
facts  not  within  the  pleadings,  and  from 
which  the  Jury  could  draw  the  conclusion 
that  the  appellant  owed  the  respondent  a 
large  amount  of  money  beside  that  sued  for 
in  the  action,  and  hence  that  the  admission 
of  such  testimony  was  prejudicial  to  the  ap- 
pellant, in  that  the  Jury  might  be  satisfied 
that  the  $500  covered  by  the  receipt  had  in 
fact  been  paid  to  respondent,  and  yet  allow 
the  respondent  the  full  amount  sued  for,  be- 
cause of  the  showing  of  this  other  indebted- 
ness. It  la  now  contended  that  this,  "the 
strongest  point  urged  by  appellant,"  was 
overlooked  by  the  court  in  its  opinion.  The 
point  was  not  overlooked  by  the  court,  but 
was  not  tonched  upon  In  the  opinion  for  the 
reason  that.  In  the  Judgment  of  the  court, 
there  was  no  assignment  of  error  that  war- 
ranted its  consideration.  In  the  opinion 
herietofore  rendered  by  this  court,  every  as- 
signment of  error  contained  in  the  statement 
on  appeal  was  passed  upon.  This  court  has 
repeatedly  held  that  it  will  consider  only 
such  alleged  errors  as  are  embraced  in  the 
assignments  of  error.  The  evidence  com- 
plained of  is  the  same  as  that  contended  to 
have  been  erroneously  admitted  for  the  pur- 
pose of  Impeaching  the  witness,  and  the  only 
objection  made  to  it  tliat  has  been  brought 
before  this  court  for  consideration  under 
the  assignments  of  error  was  In  reference  to 
this  alleged  attempt  to.  impeach  the  witness. 
Even  if  the  admission  of  the  testimony  com- 
plained of  was  enwieous,  we  hardly  see  how 
the  Jury  could  have  l)een  misled  by  it,  un- 
der proper  instructionB  from  the  court.  The 
instructions  given  are  not  made  a  part  of 
the  transcript  on  appeal,  but  it  contains  a 
statement  that  "the  Jury  were  duly  instruct- 
ed by  the  court" 

3.  During  the  cross-examination  of  the  de- 
fendant, objection  being  made  by  defend- 
ant's attorney  to  the  line  of  interrogation,  v 
the  court,  in  ruling  upon  the  objection,  stat- 
ed: "It  is  for  the  purpose  of  impeaching 
the  witness,  if  I  understand  Judge  Mack, 
tliat  they  must  bttve  had  a  settlement.  If 
I  remember,  he  testified  in  his  examination 
in  chief  that  they  never  liad  a  settlement" 
Counsel  for  plaintiff  at  no  time  claimed  such 
to  be  the  purpose  of  the  cross-examination, 
although,  from  the  questions  asked  the  wit- 
ness thus  far,  the  court  might  have  drawn 
the  conclusion  that  such  was  the  purpose  of 
the  examination  of  the  witness.  When, 
however,  counsel  moved  to  strike  out  the 
evidence  elicited,  upon  the  grounds  which 
are  set  out  In  full  in  the  opinion  heretofore 
rendered,  the  court,  in  denying  the  motion, 
put  it  upon  the  ground  that  the  testimony  of 
the  witness  complained  of  "is  touching  his 
qualifications  as  a  bookkeeper."  From  this 
and  other  statements  of  the  trial  judge  made 
at  the  time,  it  would  appear  that  the  trial 
court,  from  further  examination  of  the  wit- 
ness, considered  that  Its  purpose  was  not 
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that  of  Impeacbment,  or  at  least  that  it  had 
not  such  tendency. 

For  the  reasons  given,  a  rehearing  is  de- 
nied. 

TALBOT,  J.,  concurs. 


(71   Kan.  811) 

STATE  ex  rel.  COLEMAN,  Atty.  Gen.,  y. 

KELLY,  Treasurer,  et  al. 

(Supreme   Court   of   Kansas.     July   7,    1905.) 

1.  Statutes— Interpretation. 

In  the  Interpretation  of  an  ambiguous  stat- 
ute, courts  sliould  examine  it  in  the  light  of 
the  history  of  its  enactment  as  disclosed  by  the 
journals  of  the  Legislature,  the  contemporary 
history  of  the  conditions  and  situation  of  the 
people,  the  economic  and  sociologic  policy  of 
the  state,  its  Constitution  and  laws,  and  all 
other  matters  of  common  1;nowledge  within  the 
limits  of  their  jurisdiction. 

[Ed.  Note. — For  cases  in  point,  see  toI.  44, 
Cent.  Dig.  Statutes,  §  293.] 

2.  States— iNTBRKtAL  Improvements. 

The  construction,  operation,  and  main- 
tenance of  an  oil  refinery  for  the  purpose  of 
receiving,  manufacturing,  storing,  and  han- 
dling crude  and  refined  oil  and  its  by-products, 
and  the  marketing  of  the  same,  constitute  a 
"worlt  of  internal  improvement" 

3.  Same— Constitutional  Law. 

Senate  Bill  No.  30  (Laws  1905,  p.  783,  c. 
478)  is  an  act  appropriating  money  for  "worlts 
of  internal  improvement."  It  contravenes  sec- 
tion 8  of  article  11  of  the  Constitution,  and 
hence  is  void. 
(Syllabus  by  the  Court.) 

Mandamus  by  the  state,  on  the  relation  of 
C.  C.  Coleman,  Attorney  General,  against  T. 
T.  Kelly,  State  Treasurer,  and  E.  B.  Jewett, 
warden  of  the  State  Penitentiary.  Writ  de- 
nied. 

This  proceeding  was  instituted  in  this 
court  by  the  state,  on  the  relation  of  the 
Attorney  General,  for  a  peremptory  writ  of 
mandamus  to  compel  Thomas  T.  Kelly,  as 
State  Treasurer,  and  E.  B.  Jewett,  as  warden 
of  the  State  Penitentiary,  to  execute,  nego-- 
tlate,  and  sell  certain  bonds  on  behalf  of  the 
state  of  Kansas,  and  apply  the  proceeds  as 
directed  by  Senate  Bill  I*o.  30  (Laws  1905, 
p.  783,  c  478).  An  alternative  writ  was  al- 
lowed, to  which  the  defendants  separately 
answered  that  the  state  was  proceeding  un- 
der an  act  authorizing  them,  in  their  official 
capacities,  to  Issue  and  sell  the  bonds  in 
question,  and  apply  the  proceeds  thereof  to 
the  construction,  maintenance,  and  operation 
of  a  state  oil  refinery  at  Peru,  all  of  which 
would  be  one  of  those  "works  of  Internal 
improvement"  to  the  carrying  on  of  which 
the  state  may  never  be  a  party  without  vio-' 
lating  the  provisions  of  section  8  of  article 
11  of  the  Constitution.  In  reply  to  the  claim 
of  defendants  the  state  contends  that  the 
intention  of  the  Legislature  was  to  build  a 
branch  penitentiary  in  that  part  of  the  state 
where  oil  is  found  In  large  quantities,  and, 
incidental  thereto,  and  as  a  part  of  the 
branch  penitentiary,  for  the  purpose  of  fur- 


nisliing  proper  employment  for  the  Inmates 
of  the  State  Penitentiary,  to  build  and  oper 
ate  an  oil  refinery.  Anticipating  the  position 
that  would  be  a^umed  by  the  state,  the  de- 
fendants separately  pleaded  certain  extrane- 
ous facts  for  the  purpose  of  laying  the  foun- 
dation for  the  introduction  of  evidence  tend- 
ing to  prove  that  the  state  had  a  penitentiary 
of  sufllcient  capacity  for  all  convicts  of  the 
state,  complete  in  all  its  details,  with  ample 
and  suitable  means  for  their  employment; 
that  the  operation  of  the  oil  refinery  contem- 
plated would  not  furnish  employment  for 
more  than  15  persons;  that  the  employes  in 
an  oil  refinery  should  be  persons  skilled  in 
the  business  of  refining  oil;  and  that  none 
of  the  convicts  in  the  State  Penitentiary  is 
thus  skilled  or  has  had  any  such  experience. 
The  state  moves  that  these  extraneous  alle- 
gations be  stricken  from  the  proceedings. 
The  parties  have  agreed  to  certain  facts,  and 
have  filed  the  depositions  of  certain  witness- 
es. AH  questions  which  the  court  deems 
competent  and  material  to  the  determination 
of  any  of  the  issues  involved  are  considered 
in  the  opinion. 

C.  C.  Coleman,  Atty.  Gen.,  S.  M.  Porter, 
and  W.  S.  Fitzpatrlck,  for  plaintiff.  Gleed, 
Ware  &  Gleed,  Mulvane  &  Gault,  J.  W. 
Gleed,  and  John  L.  Hunt  (D.  E.  Palmer,  of 
counsel),  for  defendants. 

GREENE.  J.  (after  stating  the  facts).  The 
sole  question  In  this  proceeding  Is  the  con- 
stitutionality of  the  act  of  1905  called  the 
"Oil  Refinery  Bill."  In  its  consideration  the 
object  of  the  statute — that  is,  the  good  which 
the  Legislature  Intended  to  accomplish,  or 
the  evil  which  it  intended  to  prevent  or  cor- 
rect— ^must  be  determined.  Whether  this  law 
is  simply  a  provision  for  securing  larger  and 
better  facilities  for  the  maintenance,  employ- 
ment, and  care  of  the  inmates  of  the  peni- 
tentiary, thus  accomplishing  a  good  work,  or 
a  provision  for  constructing,  operating,  and 
maintaining  an  oil  refinery,  thus  attempting 
to  correct  a  great  evil,  is  of  supreme  Im- 
portance. In  construing  a  statute,  resort 
should  first  be  had  to  the  language  of  its 
provisions.  If  it  be  found  that  a  clear  and 
definite  meaning  may  be  ascertained  by  givi 
ing  the  words  their  common  signification, 
the  court  hqs  no  choice  or  discretion  to  exer' 
else.  Its  only  duty  is  to  declare  the  result 
of  its  investigation.  An  observation  of  this 
rule  requires  the  court  to  consider  every  part 
of  the  act,  and,  if  possible,  to  discover  from 
the  whole  the  legislative  intent.  Another 
requisite  rule  of  construction  is  that  where 
it  is  doubtful  which  of  two  objects  the  Legis- 
lature had  in  view,  one  being  within  its  au- 
thority, and  the  other  not,  the  language  must 
be  given  a  broad  and  liberal  interpretation, 
and.  an  endeavor  made  to  apply  the  act  to 
the  object  within  the  legislative  authority. 
All  presumptions  are  resolved  In  favor  of 
the  constitutionality  of  a  statute,  and  when 
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doubt  Is  entertained  its  language  should  be 
given  that  construction  which  will  sustain  It. 
People  ex  rel.  Sinkler  v.  Terry,  108  N.  Y.  1, 
14  N.  E.  815;  Miller  t.  Dunn,  72  Cal.  462, 
14  PaC.  27,  1  Am.  St.  Rep.  07;  City  of  San 
Diego  V.  Grannlss,  77  Cal.  511,  19  Pac.  875; 
Mauldin  v.  aty  Council,  42  S.  0.  293,  20  S. 
£.  842,  27  L.  R.  A.  284,  46  Am.  St  Rep.  723; 
Wenger  v.  Taylor,  39  ICan.  754,  18  Pac.  911. 
We  confess  to  great  diflSculty  in  deter- 
mining the  object  of  the  act  under  consider- 
ation. "  The  title  expresses  it  In  this  way: 
"An  act  to  provide  for  branch  penitentiary 
and  oil  reflnery  In  connection  therewith,  the 
Issuance  of  bonds  for  said  purpose,  and  mak- 
ing an  appropriation  therefor,  and  for  the 
payment  of  principal  and  Interest  on  said 
bonds."  The  title  Indicates  that  It  was  the 
intention  to  build  and  maintain  a  branch 
penitentiary,  and  also  to  build  an  oil  reflnery. 
Section  1  provides:  "For  the  purpose  of  pro- 
viding proper  employment  for  convicts  con- 
fined In  the  State  Penitentiary,  the  warden 
of  the  Kansas  State  Penitentiary  Is  hereby 
empowered,  by  and  with  the  advice  of  the 
board  of  directors  of  said  penitentiary,  to 
sectire,  without  expense  to  the  state,  a  suit- 
able site  for  the  erection  of  a  branch  of  the 
State  Penitentiary  and  oil  reflnery  at  Peru." 
Here  again  appears  the  double  purpose — a 
branch  of  the  State  Penitentiary  and  an  oil 
reflnery.'  The  subsequent  provisions  of  the 
section  do  not  Indicate  an  intention  to  build 
a  branch  of  the  State  Penitentiary,  but  go 
Into  great  detail  for  the  construction,  main- 
tenance, and  operation  of  an  oil  reflnery  for 
the  manufacture  of  crude  and  refined  oil  and 
Its  by-products;  and  the  warden  of  the  State 
Penitentiary  Is  required  to  keep  such  re- 
flnery in  repair,  and  furnish  the  requisite 
machinery,  equipments,  and  instrumentali- 
ties for  receiving,  manufactturing,  and  stor- 
ing crude  and  refined  oil,  and  marketing  the 
same.  No  reference  is  made  to  the  coi)- 
struction  or  maintenance  of  a  branch  of  the 
State  Penitentiary,  its  dimensions,  the  num- 
ber of  rooms,  the  material  of  which  it  shall 
be  constructed,  or  that  any  shall  be  con- 
structed. Section  2,  however,  makes  some 
reference  to  a  branch  penitentiary,  but  close- 
ly connects  It  with  the  oil  reflnery.  It  pro- 
vides that  In  "constructing,  maintaining  and 
operating  such  branch  penitentiary  and  oil 
refinery,  said  warden  and  board  of  directors 
are  hereby  authorized  to  employ  convicts  In 
the  State  Penitentiary."  The  latter  part  of 
this  section  makes  a  speclflc  provision  with 
reference  to  a  so-called  branch  of  the  State 
Penitentiary,  authorizing  the  officials  to  pro- 
vide "suitable  and  humane  facilities  for  the 
housing,  feeding,  guarding  and  overseeing  of 
said  convicts  and  the  work  to  be  performed 
by  them."  The  only  other  reference  in  the 
act  to  the  construction  of  a  branch  peniten- 
tiary is  in  section  3,  where  an  appropriation 
of  110,000  is  made  for  the  construction  of 
suitable  quarters  and  facilities  for  housing, 
feeding,  guarding,  and  overseeing  the  con- 


victs at  the  branch  penitentiary.  It  also 
makeii  an  appropriation  of  $200,000  for  the 
constructicHi  of  an  oil  refinery  plant,  and 
$200,000  more  for  operating  and  keeping  the 
same  In  repair,  the  purchase  of  crude  oil, 
and  the  expense  of  receiving,  refining,  stor- 
ing, handling,  and  marketing  Its  products. 

From  these  provisions  alone  it  is  doubtful 
whether  the  primary  object  of  the  bill  was 
to  build  a  branch  penitentiary  at  Peru,  where 
oil  Is  produced  In  great  quantities,  and  In- 
cidentally thereto,  and  for  the  purpose  of 
furnishing  employment  to  the  convicts  con- 
fined therein,  to  build  and  operate  an  oil  re- 
flnery, or  whether  It  was  to  construct  and 
operate  an  oil  reflnery  plant  In  this  oil  field, 
and  operate  it,  so  far  as  possible,  by  con- 
victs in  the  State  Penitentiary,  with  such 
provisions,  and  only  such,  for  the  housing, 
guarding,  and  feeding  such  convicts,  as 
would  be  necessary  for  their  care  while  em- 
ployed in  the  reflnery.  But  for  the  rule  pre- 
viously stated — that  all  presumptions  are  In 
favor  of  the  constitutionality  of  a  statute, 
and  that  all  doubts  should  be  resolved  in 
support  of  it — and  but  for  other  means  of  In- 
formation than  the  language  of  the  act,  we 
would  be  stfongly  inclined  to  hold  that  the 
Legislature  regard^  the  building  and  oper- 
ating of  the  oil  reflnery  as  of  paramount  im- 
portance. Where,  however,  an  act  is  so  am- 
biguous, indefinite,  and  uncertain  that  it  la 
doubtful  which  of  two  objects  the  Legisla- 
ture had  in  mind,  the  court,  for  the  purpose 
of  determining  the  legislative  Intent,  may 
resort  to  other  means  of  interpretation  than 
the  language.  The  history  and  conditions  of 
the  people  within  the  Jurisdiction  of  a  court 
at  the  time  of  the  passage  of  an  act  which 
It  is  called  upon  to  construe  for  the  purpose 
of  determining  its  validity  are  familiar  to  a 
court,  and  its  knowledge  of  the  same  should 
aid  It  in  assuming  the  proper  view  point 
from  which  to  discover  the  object  of  the 
law — particularly  a  law  of  the  nature  of  the 
one  under  consideration.  The  history  of  a 
state,  which  should  Include  the  facts  sur- 
rounding the  enactments  of  its  Legislature, 
and  the  questions  therein  raised  upon  the 
passage  of  every  law  of  an  economic  nature, 
as  well  as  the  doings  of  its  people  and  the 
public  questions  which  have  agitated  their 
minds,  is  known  by  a  court.  If  the  act  un- 
der consideration  be  one  passed  immediately 
before  a  court  Is  called  upon  to  construe  it, 
it  is  as  familiar  with  the  conditions  of  the 
people  as  any  well-informed  citizen  of  the 
state.  It  knows  that  in  certain  portions  of 
the  state  large  areas  are  devoted  to  the 
growing  of  wheat,  while  in  other  portions 
the  farming  of  that  cereal  is  not  practicable. 
It  knows  that  the  same  is  true  of  corn  and 
other  crops.  It  knows  that  certain  parts  of 
the  state  require  irrigation  to  make  farming 
profitable,  while  in  other  parts  the  precipi- 
tation is  generally  sufficient.  It  knows  that 
in  certain  counties  large  deposits  of  coal  are 
found,  and  in  others  large  fields  of  oil  and 
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gas  have  been  discovered.  It  knows  tbe  en- 
terprises of  the  people  of  the  state  In  a  busl- 
oesB  way  qolte  as  well  as  It  understands  the 
agricultural  conditions.  It  also  knows  those 
general  facts  concerning  the  public  alms  and 
interests  of  tbe  state  In  social  and  economic 
ways  whlcb  all  well-informed  people  know, 
including  the  questions  that  agitated  the  pub- 
lic mind  at  tbe  time  this  certain  law  was 
enacted,  and  knows  tbe  history  of  the  Con- 
stitution, and  the  reason  for  the  adoption  of 
certain  provisions  and  the  rejection  of  others. 
A  court  cannot  divest  Itself  of  the  knowledge 
of  all  these  things  in  construing  a  statute  or 
constitutional  provision,  even  If  it  were  dis- 
posed so  to  do.  The  consideration  of  this 
knowledge,  without  proof  of  the  facts,  is 
generally  termed  "Judicial  notice,"  and,  for 
tbe  want  of  a  better  expression,  It  will  suf- 
fice; but  tbe  term  means  no  more  than  that 
courts.  In  construing  tbe  law,  will  bring  to 
their  aid  all  those  facts  which  are  known  by 
all  well-informed  persons  because  tbey  are 
matters  of  public  concern. 

Authority  for  taking  into  consideration  the 
history  of  an  enactment  and  the  conditions 
of  tbe  people  of  the  state  at  that  particular 
time  is  abundant.  The  following  seem  par- 
ticularly apt,  and  for  that  reason  are  here- 
with produced: 

The  Supreme  Court  of  the  United  States 
was  called  upon  in  the  case  of  Johnson  t. 
Southern  Pacific  Co.,  196  U.  a  1,  25  Sup.  Ct 
158,  49  h.  Ed.  3G3,  to  put  a  construction  on 
tbe  second  section  of  tbe  act  of  March  3, 
1803,  c.  196,  27  Stat  531  [U.  S.  Comp.  St 
1901,  p.  3174],  entitled  "An  act  to  promote 
tbe  safety  of  employees  and  travelers  upon 
railroads  by  compelling  common  carrierjB  en- 
gaged in  interstate  commerce  to  equip  their 
cars  with  automatic  couplers  and  continu- 
ous brakes  and  their  locomotives  with  driv- 
ing-wheel brakes,  and  for  other  purposes." 
Tbe  section  under  consideration  in  that  case 
rends  as  follows:  "Sec.  2.  That  on  and  after 
tbe  first  day  of  January,  eighteen  hundred 
and  ninety-eight,  it  shall  be  unlawful  for  any 
such  common  carrier  to  haul  or  permit  to  be 
hauled  or  used  -on  Its  line  any  car  used  in 
moving  interstate  traffic  not  equipped  with 
couplers  coupling  automatically  by  impact 
and  which  can  be  uncoupled  without  tbe  ne- 
cessity of  men  going  between  tbe  ends  of  tbe 
cars."  The  act  also  provided  "that  from  and 
after  tbe  first  day  of  January,  eighteen  hun- 
dred and  ninety-eight,  it  shall  be  unl.iwful 
for  any  common  carrier  engaged  in  Interstate 
commerce  by  railroad  to  use  on  its  line  any 
locomotive  engine  in  moving  interstate  traffic 
not  equipped  with  a  power,  driving-wheel 
brake  and  appliances  for  operating  the  train 
brake  system."  On  page  15  of  196  U.  9.,  page 
160  of  25  Sup.  Ct  (49  L.  Ed.  303),  it  Is  said: 
"The  present  case  is  that  of  an  injured  em- 
ployS,  and  involves  the  application  of  tbe 
act  in  respect  of  automatic  couplers;  tbe 
preliminary  question  being  whether  locomo- 
tives are  required  to  be  equipped  with  such 


couplers.  And  It  la  not  to  be  ancceasfully 
denied  that  tbey  are  so  required  if  the  words 
'any  car'  of  the  second  section  were  intended 
to  embrace  and  do  embrace  locomotives.  But 
it  is  said  that  this  cannot  be  so,  because  loco- 
motives were  elsewhere,  in  terms,  required  to 
be  equipped  with  power  driving-wheel  brakes, 
and  that  the  rule  that  the  expression  of  one 
thing  excludes  anotber  applies.  That,  how- 
ever, is  a  question  of  Intention.  •  •  •" 
The  court  then  proceeds  to  show  by  argument 
that  the  word  "car,"  used  in  the  act  was  in- 
tended to  apply  to  locomotive  engines,  and 
then  follows  this  statement:  "And  its  inteur 
tion  is  found  'in  language  actually  used.  In- 
terpreted according  to  its  fair  and  obvious 
meaning.'  United  States  ▼.  Harris,  177  U. 
S.  305,  309,  20  Sup.  Ct  009,  44  L.  Ed.  780. 
That  tbis  was  tbe  scope  of  the  statute  is  con- 
firmed by  the  circumstances  surrounding  its 
enactment,  as  exhibited  In  public  documents 
to  which  we  are  at  liberty  to  refer.  Binns  v.' 
United  States,  194  U.  a  486,  495,  24  Sup.  Ct 
816,  48  L.  Ed.  1087;  Holy  Trinity  Church  v. 
United  States,  143  U.  8.  457,  463,  12  Sup.  Ct 
511,  36  L.  Ed.  226.  President  Harrison,  in 
bis  annual  messages  of  1889,  1890,  1891,  and 
1892,  earnestly  urged  upon  Congress  the  ne- 
cessity of  legislation  to  obviate  and  reduce 
tbe  loss  of  life  and  the  injuries  due  to  the 
prevailing  method  of  coupling  and  braking. 
In  his  first  message  be  said:  'It  is  competent 
I  think,  for  Qongress  to  require  uniformity 
in  tbe  construction  of  cars  used  in  interstate 
commerce,  and  tbe  use  of  improved  safety 
appliances  upon  such  trains.  Time  will  be 
necessary  to  make  the  needed  cbanges,  but 
an  earnest  and  intelligent  beginning  should 
be  made  at  once.  It  is  a  reproach  to  our 
civilization  that  any  class  of  American  work- 
men should,  in  tbe  pursuit  of  a  necessary  and 
useful  vocation,  be  subjected  to  a  rierll  of 
life  and  limb  as  great  as  that  of  a  soldier  in 
time  of  war.'  And  he  reiterated  bis  recom- 
mendation in  succeeding  messages,  saying  in 
that  for  1892:  'Statistics  furnished  by  the 
Interstate  Commerce  Commission  show  that 
during  tbe  year  ending  June  30,  1891,  there 
were  forty-seven  dlCTerent  styles  of  car  coup- 
lers reported  to  be  in  use,  and  that  during 
the  same  period  there  were  2,600  employ^ 
killed  and  26,140  injured.  Nearly  16  per 
cent  of  the  deaths  occurred  In  tbe  coupling 
and  uncoupling  of  cars,  and  over  36  per  cent 
of  the  Injuries  bad  the  same  origin.'  Tbe 
Senate  report  of  the  first  session  of  the  Fifty- 
Second  Congress  (No.  1,049)  and  tbe  House 
report  of  the  same  session  (No.  1,678)  set  out 
tbe  numerous  and  increasing  casualties  due 
to  coupling,  the  demand  for  protection,  and 
tbe  necessity  of  automatic  couplers,  coupling 
interchangeably.  The  difficulties  In  the  case 
were  fully  expounded,  and  tbe  result  reached 
to  require  an  automatic  coupling  by  Impact 
so  as  to  render  it  unnecessary  for  men  to  go 
between  the  cars,  while  no  particular  device 
or  type  was  adopted;   the  railroad  companies 
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tbemselvea,  ample  time  being  given  for  that 
purpose.  The  law  gave  Ave  years,  and  that 
was  enlarged  by  tbe  Interstate  Commerce 
Commission,  as  authorized  by  law,  two  years, 
and  subsequently  seven  months,  making  sev- 
en years  and  seven  months  in  all." 

In  Division  of  County  of  Howard,  15  Kan. 
104,  it  was  said:  "The  courts  will  take  Judi- 
cial notice,  without  proof,  of  all  the  laws  of 
the  state,  and,  in  doing  so,  will  take  Judicial 
notice  of  what  the  books  of  published-  laws 
contain,  of  what  the  enrolled  bills  contain, 
of  what  tbe  legislative  Journals  contain,  and, 
Indeed,  of  everything  that  is  allowed  to  af- 
fect tbe  validity  or  meaning  of  any  law  in 
any  respect  whatever." 

This  principle  was  again  announced  In 
City  of  Topeka  v.  GUlett,  82  Kan.  431.  4  Pac. 
800.  "Courts  of  this  country  take' Judicial 
notice  that  under  the  treaty  with  Paris  be- 
tween the  United  States  and  the  kingdom  of 
Spain,  signed  December  10,  1898,  tbe  Philip- 
pine Islands  became  ft  part  of  our  territory, 
and  that  after  that  time  the  inhabitants  of 
these  Islands 'were  In  a  state  of  insurrection 
against  the  government"  La  Rue  v.  Insur- 
ance Co.,  68  Kan.  539,  75  Pac.  494.  These, 
like  all  other  public  matters,  being  of  gen- 
eral concern  to  the  people,  were  known  to 
this  court,  as  they  were  to  all  other  well- 
informed  persons,  and  therefore  the  insur- 
ance policy  in  that  case  was  construed  in  the 
light  of  these  existing  condltioi^. 

"In  determining  the  Intent  of  the  Legis- 
lature, the  court  is  not  limited  to  a  mere  con- 
sideration of  tbe  words  employed,  but  may 
properly  look  to  the  purpose  to  be  accom- 
plished—the necessity  and  effect  of  the  stat- 
ute under  the  different  constructions  suggest- 
ed."   City  of  Emporia  v.  Norton,  16  Kan.  236. 

"That  the  persons  whose  duty  it  may  be  to 
inspect  the  act  with  a  view  to  the  determina- 
tion of  that  question  are  not  required  to  di- 
vest themselves  of  all  knowledge  save  that  to 
be  gleaned  from  tbe  act  alone.  For,  were  it 
possible  for  them  to  divest  themselves,  the 
act  would  be  unintelligible — a  Jumble  of 
words  without  meaning.  So,  when  we  say 
that  tbe  question  is  to  be  determined  by  an 
inspection  of  the  act  Itself,  we  imply  that 
those  under  whose  inspection  It  is  brought 
will  scan  It  In  the  light  of  that  knowledge 
which  they  possess  in  common  with  other 
men.  There  is  no  presumption  that  courts 
are  ignorant  of  all  matters  that  transpire 
outside  the  courtroom.  On  the  contrary, 
there  are  many  matters  outside  the  science 
of  law  of  which  they  are  required  to  take 
Judicial  notice."  Redell  v.  Moores,  63  Neb. 
219,  226.  88  N.  W.  243,  245,  55  Lu  R.  A.  740, 
93  Am.  St.  Rep.  431. 

Tbe  principle  is  stated*  thus  In  Bishop  on 
Statutory  Crimes  (3d  Ed.)  {  77:  "They 
[courts]  do  not  close  their  eyes  to  what  they 
.know  of  the  history  of  the  country  and  of 
the  law,  of  the  condition  of  the  law  at  the 
particular  time,  of  tbe  public  necessities  felt, 
end  other  Uke  tblngvi'* 


"Courts  are  authorized  to  collect  the  in- 
tention of  the  Legislature  from  the  occasion 
and  necessity  of  the  law — from  tbe  mischief 
felt,  and  the  objects  and  remedy  in  view." 
Sibley  v.  Smith  et  al.,  2  Mich.  486,  487. 

"But  courts,  in  construing  a  statute,  may 
with  pr<H)rlety  recur  to  the  history  of  the 
times  when  it  was  passed,  and  this  is  fre- 
quently necessary  4n  order  to  ascertain  the 
reason  as  well  as  the  meaning  of  particular 
provisions  in  it."  United  States  v.  Union 
Pacific  R.  Co.,  91  U.  8.  72.  79,  23  L.  Ed.  224. 

"Courts  will  take  Judicial  notice,  without 
proof,  of  all  Judicial  events  which  are  gen- 
erally known  within  tbe  limits  of  their  Juris- 
diction." State  r.  Boyd,  34  Neb.  485,  61  N. 
W.  964. 

"In  construing  a  constitution  or  law,  tbe 
history  of  its  passage  tlirough  the  convention 
or  Legislature  is  often  of  great  asslstancfc" 
Minnesota  &  Pacific  Railroad  Company  v. 
H.  H.  Sibley,  2  Minn.  13,  19  (Gil.  1). 

"Constitutions  as  well  as  statutes  are  to  be 
construed  in  the  light  of  previous  history  and 
surrounding  circumstances.  •  •  »  On 
looking  into  tbe  debates  and  Journal  of  the 
convention  which  framed  the  Constitution, 
we  find  much  to  confirm  this  view  of  the 
~real  object  and  purpose  of  this  section." 
Kennedy  v.  Gles,  25  Mich.  83.  From  this 
statement  it  clearly  appears  that;  in  the  de- 
termination of  the  question  presented  to  the 
court  in  that  case.  It  had  consulted  the  de- 
'  bates  and  the  Journal  of  the  convention  which 
framed  the  (Constitution. 
■  "The  respective  Journals  of  tbe  Senate  and 
House  of  Representatives,  containing  the 
proceedings  in  reference  to  a  bill  enacted  into 
a  statute,  may  be  looked  to  by.  the  courts  to 
ascertain  tbe  intention  of  the  Legislature  in 
enacting  such  a  statute,  if  it  be  ambiguous." 
Edger  v.  The  Board  of  Commissioners  o' 
Randolph  County,  70  Ind.  331,  332. 

Mr.  Cooley.  in  bis  work  on  Constitutional 
Limitations  (7tb  Ed.)  101,  says:  "When  the 
Inquiry  is  directed  to  ascertaining  the  mis- 
chief designed  to  be  remedied  or  the  purpose 
sought  to  be  accomplished  by  a  particular 
provision.  It  may  be  proper  to  examine  tbe 
proceedings  of  the  convention  which  framed 
the  Instrument.  But  when  tbe  meaning  of 
words  is  doubtful,  and  where  it  is  seen  that 
the  same  words  have  different  meanings 
when  employed  under  different  circumstances 
or  to  effect  different  objects,  resort  may  be 
had  to  extrinsic  circumstances,  •  •  • 
and  the  courts  may  seek  for  that  intent  in 
every  legitimate  way."  People  ▼.  Schoon- 
maker,  63  Barb.  44,  47. 

Mohawk  Bridge  C!o.  t.  Utlca  &  Schenec- 
tady R.  Co.,  6  Paige,  554,  was  a  similar  case. 
It  was  there  said:  "It  is  only  necessary  to 
advert  to  facts  of  public  notoriety  to  enable 
us  to  understand  the  language  used  by  the 
Legislature." 

"Constitutions  are  to  be  construed  as  the 
people  construe  them  In  their  adoption,  If, 
possible;   and  the  public  l^tggjfjjOf  the  tlme«[^ 
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shoald  be  consulted,  and  should  have  weight 
In  arriving  at  that  construction."  Bay  City 
V.  State  Treasurer,  23  Mich.  499. 

Statutes  are  but  public  sentiments  enacted 
into  laws,  and  frequently  the  policy  of  such 
legislation  is  the  subject  of  much  public  dis- 
cussion both  before  and  at  the  time  of  its 
enactment.  In  construing  it,  courts  may  not 
shut  their  eyes  to  these  public  discussions. 
They  are  proper  matters  of  consideration  In 
determining  the  legislative  intent,  and  should 
be  considered  for  that  purpose  In  the  con- 
struction of  an  act  growing  out  of  such  dis- 
cussion. 

In  common  with  all  other  well-informed 
Ijersous,  this  court  knows  of  the  great  quan- 
tities of  crude  oil  that  were  discovered  in  a 
part  of  the  state;  the  rapid  development  of 
this  field  of  industry;  the  general  public 
complaint  that  a  particular  corporation  was 
unjustly  manipulating  the  market  of  this 
product  so  that  the  producer  was  being  de- 
prived of  what  rightfully  belonged  to  him; 
that  a  public  demand  was  made  upon  the 
Legislature  of  1905  to  enact  some  law  which 
would  protect  the  producer  from  the  further 
encroachments  of  this  corporation  upon  his 
rights.  The  Senate  Journal  of  that  Legisla- 
ture shows  that  on  January  12,  1905,  Senate 
Bill  No.  30  was  Introduced  by  Senator  Por- 
ter, with  the  following  title:  "An  act  to  pro- 
vide for  the  construction,  maintenance  and 
operation  of  a  state  oil  refinery,  and  to  pro- 
vide the  necessary  funds  for  such  construc- 
tion, maintenance,  operation  and  manage- 
ment, and  to  place  the  operation  and  man- 
agement thereof  under  state  control."  Jan- 
uary 16th  Senate  Bill  No.  30  was  read  a  sec- 
ond time,  and  referred  to  the  committee  on 
oil  and  gas.  February  3,  1905,  under  the 
head  of  "Reports  of  Standing  Committees," 
the  committee  on  oil  and  gas  made  the  fol- 
lowing report:  "Mr.  President:  Your  com- 
mittee on  oil  and  gas  to  whom  was  referred 
substitute  for  Senate  Bill  No.  30,  'An  act  In 
relation  to  the  employment  of  convicts  in 
the  State  Penitentiary  and  In  relation  to  the 
construction  and  operation  of  a  state  oil 
refinery  in  connection  therewith,'  have  had 
the  same  under  consideration  and  instruct 
me  to  report  the  bill  back  to  the  Senate  with 
the  recommendation  that  it  be  passed.  S.  S. 
Benedict,  Chaii-man."  This  report  refers  to 
substitute  for  Senate  Bill  No.  30,  but  the 
journal  doea  not  show  that  a  substitute  was 
Introduced  In  the  Senate.  On  February  7th 
the  committee  of  the  whole  made  the  fol- 
lowing report:  "Mr.  President:  The  commit- 
tee of  the  whole  Senate  have  had  under  con- 
sideration bills  on  the  calendar  under  the 
head  of  'Special  Orders,'  and  I  am  directed 
to  report  as  follows:  Recommend  that  sub- 
stitute for  Senate  Bill  No.  30,  'An  act  to  pro- 
vide for  the  construction,  maintenance  and 
operation  of  a  state  oil  refinery,  and  to  pro- 
vide the  necessary  funds  for  such  construc- 
tion, maintenance,  operation,  and  manage- 
ment, and  to  place  the  operation  and  man- 


agement thereof  under  state  control,'  be 
passed  as  amended." 

The  Senate  journal  of  February  8th,  under 
the  head  of  "Presentation  of  Petitions,"  con- 
tains the  following  i)etItlon  offered  by  Sen- 
ator Porter,  of  Crawford: 

"To  The  Honorable,  the  Senate  and  House 
of  Representatives  of  the  State  of  Kansas,  in 
Legislature  Assembled:  The  undersigned  pe- 
titioners, citizens  of  Cherokee,  ICansas,  and 
vicinity,  respectfully  call  your  attention  to 
the  fact  that  Kansas  petroleum,  one  of  the 
most  staple  articles  that  constitute  the  nat- 
ural wealth  of  the  state,  is  rapidly  falling 
into  the  hands  of  the  most  arrogant  and 
despotic  trust  in  the  world,  which,  by  the 
ownership  and  monopoly  of  such  product  is 
not  only  stifling  Industry  in  this  state  but 
extorting  millions  of  dollars  every  year  from 
the  people  of  Kansas  by  setting  its  own  price 
on  our  state  products.  Therefore,  your  pe- 
titioners respectfully  ask  that  some  legisla- 
tive enactment  be  grantM  by  which  the  state 
may  own  and  operate  a  number  of  plants 
throughout  the  oil  fields  for  the  refining,  dis- 
tribution and  sale  of  oil.  Your  petitioners 
fully  believe  that  such  action  on  your  part 
would  not  only  be  for  the  best  interest  of 
the  state,  but  it  would  be  in  acccwd  with  the 
will  of  a  large  majority  of  the  citizens." 

On  February  8th,  under  the  head  of  "Third 
Reading  of  Bills,"  the  journal  shows  that 
Senate  Bill  No.  30  passed  under  the  following 
title:  "An  act  to  provide  for  the  construc- 
tion, maintenance  and  operation  of  a  state 
oil  refinery,  and  to  provide  the  necessary 
funds  for  such  construction,  maintenance, 
operation  and  management,  and  to  place  the 
operation  and  management  thereof  xinder 
state  control."  On  the  motion  of  Senator 
Smith,  of  Edwards,  the  title  was  amended, 
and  the  present  title  substituted  for  the  origi- 
nal one,  which  reads:  "An  act  to  provide  for 
a  branch  penitentiary  and  oil  refinery  in 
connection  therewith,  the  Issuance  of  bonds 
for  said  purpose,  and  making  an  appropria- 
tion therefor  and  for  the  payment  of  Inter- 
est on  said  bonds." 

Senate  journal  of  February  ICth  shows 
that  the  Governor  transmitted  to  the  Legis- 
lature his  special  message,  approving  Sen- 
ate Bill  No.  30,  as  follovrs: 

"Special  Message  of  Governor  B.  W.  Hocb  to 

the  Legislature  of  Kansas,  February 

16,  1905,  Approving  the  Oil 

Refinery  Bill. 

"To  the  Senate  and  House  of  Representa- 
tives; The  enactment  of  so  Important  a 
piece  of  legislation  as  the  bill  providing  for 
the  establishment  of  an  oil  refinery  In  this 
state  is  such  a  radical  departure  from  gov- 
ernmental precedent  that  it  seems  wise  to 
put  upon  the  records  a  clear  statement  of  the 
provocation  and  purpose  of  this  undertaking.' 
It  is  due  to  the  legislative  as  well  as  the 
executive  department  of  state  that  tma  be 
done,  that  our  action  be  clearly  defined  and 
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thoroughly  understood  at  home  and  abroad. 
"The  causes  leading  up  to  this  legislation 
are  well  known.  About  twelve  years  ago  oil 
In  vast  reservoirs  was  discovered  beneath 
the  soil  in  southeastern  Kansas.  Private 
capital  rapidly  sought  Investment  tn  these 
widening  fields  of  subterranean  wealth. 
Thousands  of  our  people  and  many  citizens 
from  other  states  invested  their  hard  earn- 
ings In  these  tields.  The  Standard  Oil  Com- 
pany encouraged  these  investitients  by  offer- 
ing remunerative  prices  for  the  crude  prod- 
uct. Thus  encouraged,  thousands  of  our  peo- 
ple Invested  their  all  in  oil  wells,  and  In  the 
five  or  six  counties  covered  by  the  discovery 
there  was  lor  a  few  years  a  wonderful  im- 
petus to  material  development  Towns 
sprang  up  like  magic,  and  villages  grew  into 
cities.  At  the  high  tide  of  this  prosperity, 
encouraged  and  stimulated  by  the  Standard 
Oil  Company,  this  great  corporation,  in  har- 
mony with  its  tactics  elsewhere,  commenced 
a  systematic  absorption  of  this  vast  wealth, 
which  threatens  to  bankrupt  these  countless 
private  investors,  and  to  depreciate  and  de- 
stroy the  honest  efforts  of  all  the  people  for 
the  upbuilding  of  that  part  of  the  ^tate. 
Under  one  pretense  and  another,  crude  oil 
has  been  depreciated  more  than  one-half  In 
price,  while  the  final  product,  kerosene,  has 
been  Increased  in  cost  to  the  consumer. 
This  has  been  the  history  of  this  powerful 
and  rapacious  corporation  In  all  of  Its  fields 
of  operation.  Unable  to  cope  singly  and  In- 
dlvidualljr  with  this  powerful  commercial 
combatant,  the  people  immediately  affected 
came  to  the  T^eglslature,  asking  relief  at  its 
hands,  and  their  request  has  been  seconded 
with  wonderful  unanimity  by  sympathetic 
people  all  over  the  state.  This  law  Is  the 
result.  Scarcely  a  man  can  be  found  in 
whose  bosom  throbs  the  desire  for  fair  play 
wbd  does  not  sympathize  with  the  spirit  and 
sentiment  which  Inspired  this  movement 
There  have  been,  and  are,  however,  widely 
divergent  views  as  to  the  wisdom  of  this 
and  other  remedies  proposed  to  right  these 
recognized  wrongs.  These  divergent  views 
have  been  honestly  and  conscientiously  en- 
tertained. JIany  have  doubted  the  wisdom 
and  possible  effectiveness  of  this  particular 
measure.  I  myself  have  believed  that  all  the 
desired  results  to  be  attained  by  this  appro- 
priation could  be  accomplished  by  an  appro- 
priation of  $50,000.  I  believe  the  expendi- 
ture of  that  sum  for  the  establishment  of 
an  experimental  refinery  at  Lansing  would 
have  eliminated  the  constitutional  question, 
and  subserved  all  the  jxDssIble  purjjoses  to 
be  subserved  by  the  larger  appropriations. 
By  experiment  I  do  not  mean,  as  some  seem 
to  suiipose,  an  experiment  along  mechanical 
lines,  for  no  experiment  Is  needed  of  this 
kind;  but  I  mean  an  experiment,  first,  which 
shall  definitely  and  authoritatively  settle  the 
question  as  to  the  possibilities  and  profits 
of  the  refinery  business  (these  matters  are 
in   endless   dispute;   no    one    knows    about 


them  except  experts,  and  they  won't  tell); 
secondly,  as  to  the  legality  of  any  under- 
taking of  this  kind;  and,  thirdly,  an  experi- 
ment in  a  small  commercial  way  on  a  com- 
petitive market  The  difference  between  my 
plan  and  the  one  adopted  is  one  of  degree 
and  relative  expense,  and  I  still  think  the 
chances  of  success  would  have  been  greater, 
and  the  possibilities  of  failure  less.  I  think 
Kansas  could  well  afford  to  make  such  an 
official  contribution  to  the  great  disc^p^sion 
going  on  In  this  country  on  this  subject^  and 
help  materially  in  this  way  to  a  wise  final 
solution  of  the  probleip.  I  am  aware  of  the 
transportation  and  other  difficulties  involved 
in  this  proposition,  but  I  believe  they  could 
all  be  easily  overcome.  These  views,  how- 
ever, have  not  prevailed.  Other  counsels, 
and,  I  trust,  wiser  ones,  have  had  suprem- 
acy. 

"It  Is  due  to  this  state  to  say  that  this 
movement  has  not  been  conceived,  as  many 
suppose  and  some  charge,  in  the  spirit  of 
socialism.  It  is  not,  indeed,  a  socialistic 
movement,  but  the  very  reverse  of  it.  True, 
it  has  the  semblance  of  socialism,  but  its 
soul  is  that  of  competition.  Its  garb  is  so- 
cialistic, but  its  real  person  is  competitive. 
What  is  socialism?  It  is  a  heresy  which  I 
have  studied  and  combated  for  years,  and  of 
whose  fallacy  I  am  more  than  ever  con- 
vinced— a  heresy  which  has  extensive  litera- 
ture, ancient  and  modem,  the  fundamental 
tenet  of  which,  so  far  as  material  matters 
are  concerned,  Is  the"  negation  of  property 
rights  In  Individuals;  the  denial  of  the  right 
of  Individuals  to  own  property.  Its  pro- 
foundest  philosc^hers  have  all  taught  that 
personal  ownership  of  property  is  a  crime. 
Is  this  oil  refinery  movement  tinctured  at  all 
with  this  heresy?  I  answer,  emphatically, 
no. 

"No  one  denies  the  right  of  the  Standard 
Oil  Company'to  own  oil  properties  or  to  deal 
in  oils.  Tills  company  has  invested  vast 
sums  of  money  in  Kansas,  and  certainly  no 
one  has  objected  to  these  investments.  They 
have  been  gladly  welcomed,  as  are  all  legiti- 
mate investments,  and  are  entitled  to  the 
protection  accorded  to  all  other  investments. 
It  is  not  the  possession  and  exercise  of  these 
property  rights,  but  the  abuse  of  them,  to 
which  objection  Is  made.  This  Is  not  an 
attempt  to  drive  the  Standard  Oil  Company 
out  of  Kansas,  to  deprive  it  of  legitimate 
profits,  or  to  do  it  any  injustice  of  any  kind. 
It  is  an  attempt  to  compel  it  to  treat  the 
people  of  this  state  fairly,  and  to  give  every 
man  a  square  deal.  If  this  state  refinery 
succeeds,  it  will  not  attempt  to  monopolize 
the  oil  business  of  this  state.  It  has  no  such 
,  purpose  in  view.  It  is  not  an  attempt  to 
establish  a  monopoly,  but  it  is  an  attempt 
to  compel  a  monopoly  already  existing  to  he 
decent.  It  will  not  discourage,  but  encour- 
age, private  investment  in  this  line  of  in- 
dustry. It  will  welcome  all  such  invest- 
ments.     It  Is  an  attempt  to  make  competl- 
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tlon  possible,  and  not  to  destroy  compett- 
tioq,  as  socialism  does;  and  when  Its  purpose 
is  achieved,  when  private  capital  can  come 
to  Kansas  and  find  Investment  In  oil  refin- 
eries, with  a  fair  chance  of  success,  when 
normal  conditions  have  been  restored,  when 
individual  competition  shall  again  be  possi- 
ble, when  these  good  conditions  have  been 
made  permanent,  then  the  state  will  not  only 
be  willing,  but  will  be  glad,  to  retire  from 
the  nfinlng  of  oil,  and  leave  that  business 
as  well  as  the  other  lines  of  industry  in  the 
hands  of  private  competitors,  where  it  legiti- 
mately belongs,  but  where  It  is  now  Impossi- 
ble, on  account  of  the  greatest  socialistic  cor- 
poration now  doing  business  on  earth,  the 
Standard  Oil  Company. 

"No  greater  question  confronts  the  Ameri- 
can people  than  the  control  of  these  great 
aggregations  of  capital,  all  of  them  social- 
istic is  their  character,  and  which  are  an- 
tagonistic to  the  essential  element  of  all  na- 
tional progress,  the  competitive  system.  A 
timely  and  significant  lllnstration  of  the  co- 
ercive character  of  these  modern  combina- 
tions of  capital,  and  of  th^  menace  to  pri- 
vate and  public  weal,  was  furnished  In  the 
recent  telegram  of  the  manager  of  the  Stand- 
ard Oil  Company  petulantly  and  arbitrarily 
withdrawing  Its  patronage  from  the  produ- 
cers in  the  oil  fields.  Were  that  order  main- 
tained, thousands  of  good  people  would  soon 
be  bankrupt  and  homeless.  An  economic 
condition  which  makes  It  possible  for  one 
man  with  a  stroke  of  his  pen  to  bankrupt 
thousands  of  his  fellow  citizens  is  Inherent- 
ly wrong,  and  will  not  be  permanently  tol- 
erated by  a  free  and  patriotic  people,  and  It 
Illustrates  more  forcibly  than  any  recent 
event  has  done  the  necessity  of  a  wise  solu- 
tion of  this  whole  trust  problem.  Playful 
resolutions  have  been  Introduced  into  this 
Legislature  for  the  control  of  other  trusts, 
but  the  question  Is  a  serious  oae,  and  I  have 
the  utmost  faith  that  the  intelligent,  patri- 
otic, and  courageous  American  people  wUl 
find  a  solution  for  all  of  these  problems.  We 
are  all  groping  in  the  dark,  but  we  will  get 
out  into  the  light  after  a  while.  This  Kan- 
sas contribution  to  the  solution  of  this  great 
problem  may  or  may  not  be  a  wise  one,  but 
it  Is  at  least  an  honest  and  courageous  one. 
A  free  people  had  better  fall  In  an  attempt 
to  defend  their  rights  than  to  make  no  at- 
tempt in  this  direction  at  all. 

"Differing  somewhat  as  to  methods,  but 
In  hearty  sympathy  with  the  purpose  of  this 
enactment,  I  have  given  It  my  approval,  and 
will  exert  whatever  power  I  may  possess  to 
the  fullest  extent  to  make  this  undertaking 
a  success;  and  I  call  upon  all  patriotic  peo- 
ple of  the  state,  now  that  their  representa- 
tives have  spoken,  to  lay  aside  individual 
opinions  and  personal  predilections  and  unite 
in  the  support  of  a  common  cause.  I  wish 
to  again  <5all  the  attention  of  the  Legislature 
to  a  suggestion  formerly  made — that  no  un- 
dertaking of  this  kind  can  succeed  unless 


supplemented  by  adequate  railroad  legisla- 
tion, for  by  the  manipulation  of  ,  railroad 
rates  by  the  Standard  OH  Company  In  Its 
own  self-interests,  to  the  detriment  of  Inde- 
pendent refineries,  is  due  largely  the  present 
unfortunate  condition  of  atFairs;  and  it  Is^ 
absolutely  useless  to  spend  a  dollar  of  the 
people's  money  in  the  manner  provided  by 
this  bill  unless  this  legislation  be  supplement- 
ed by  a  law  protecting  this  enterprise,  as 
well  as  other  individual  competitive  enter- 
prises, from  the  unjust  discriminations  and  - 
extortions  which  have  crippled  and  crushed 
competitive  efforts  in  the  paat. 

"Incidentally,  I  may  suggest  to  the  Legis- 
lature that,  as  this  law  imposes  heavy  addi- 
tional duties  upon  the  warden  and  directors 
of  the  Penitentiary,  the  latter  of  whom  are 
already  poorly  paid,  additional  remunerati<m 
should  be  provided  for  them. 

"E.  W.  Hoch,  Governor." 

The  executive  sustains  a  more  direct  and 
Intimate  relation  to  the  people  than  any  other 
official.  He  knows  and  understands  the  con- 
ditions, desires,  aspirations,  and  aims  of  each 
community.  The  bill  in  question  having 
originated,  as  expressed  in  the  message.  In  a 
popular  demand  for  relief  against  a  "power- 
ful commercial  combatant,"  against  which 
the  Individual  was  unable  to  cope.  It  met  the 
hearty  and  enthusiastic  approval  of  the  Gov- 
emcH-,  not  as  an  appropriation  to  build  a 
branch  of  the  State  Penitentiary,  but  as  an 
appropriation  for  the  construction  and  opei^ 
atlon  of  an  oil  refinery;  and,  inasmuch  as 
no  reference  is  made  to  the  branch  peniten- 
tiary, it  may  be  said  that  the  Governor  did 
not  understand  that  there  were  any  provi- 
sions In  the  bill  which  seriously  cont^n- 
plated  the  building  of  a  branch  of  the  State 
Penitentiary.  The  Governor  discloses  his  ap- 
prehension of  the  constitutionality  of  this 
bill  in  his  comparison  of  the  feasibility  of 
the  many  plans  which  had  been  suggested 
for  the  repression  of  the  greed  of  this  "ra- 
pacious corporation"  with  his  own,  which 
was  to  appropriate  $50,000  for  an  experi- 
mental refinery  at  Lansing.  He  said:  "J, 
believe  the  expenditure  of  that  sum  for  the 
establishment  of  an  experimental  refinery  at 
Lansing  would  have  eliminated  the  consti- 
tutional question,  and  subserved  all  the  pos- 
sible purposes  to  be  subserved  by  the  larger 
appropriations."  This  constitutional  provi- 
sion is  a  limitation  placed  by  the  people  in 
their  paramount  law  upon  the  power  of  the 
Legislature,  preventing  it  from  diverting  the 
energies  of  the  state  from  public  and  govern- 
mental functions  Into  private  and  business 
enterprises.  No  circumstances  can  arise 
which  will  Justify  its  violation  by  any  gov- 
ernmental department  It  is  a  protection 
against  a  particular  class  of  ill-advised  or 
rash  legislation,  resulting  from  a  distemper- 
ed public  sentiment,  which  requires  only  cool- 
ing time  for  its  proper  adjustment. 

If,  as  contended  by  the  state,  the  object 
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of  the  bill  Is  to  construct  a  branch  peniten- 
tiary, It  seems  strange  that  the  Governor,  in 
approving  It,  should  feel  called  upon  to  say 
that  it  "is  such  a  radical  departure  from 
governmental  precedent  that  it  seems  wise 
to  put  upon  the  records  a  clear  statement 
of  the  provocation  and  purpose  of  this  under- 
taking, •  •  •  that  our  action  be  clearly 
defined  and  thoroughly  understood  at  home 
and  abroad."  The  construction  of  penal  in- 
stitutions Is  not  a  "radical  departure  from 
governmental  precedent."  The  "provocation" 
for  maintaining  such  institutions  Is  knowa 
to  all  persons.  Besides,  what  interest  have 
the  people  abroad  In  the  subject  of  our  penal 
Institutions,  that  foD  their  benefit  "our  action 
be  clearly  defined."  The  indictment  of  the 
Standard  Oil  Company  in  the  message  Is,  no 
doubt,  true,  and  the  provocation  was  very 
great,  but — 

"We  most  not  make  a  scarecrow  of  the  law, 
Setting  it  up  to  fear  the  birds  of  prey." 

The  consideration  of  the  UU  in  the  light 
of  the  public  conditions  under  which  It  was 
conceived,  the  title  under  which  it  was  in- 
troduced in  the  S^iate,  the  bill  itself,  and 
its  reference  by  the  Senate  to  its  committee 
on  oil  and  gas.  Instead  of  to  its  committee 
on  penal  institutions,  the  passage  of  the  bill 
by  the  Senate  under  Its  original  title,  the 
purpose  of  the  bill,  and  the  reasons  for  its 
passage  as  expressed  by  the  Governor  in  bis 
special  message  of  approval,  leave  no  doubt 
In  our  minds  that  the  object  of  the  bill  Is 
to  secure  a  site  whereon  the  state  should 
construct,  operate,  and  maintain  an  oil  re- 
finery, and  that,  in  so  far  as  the  warden  and 
board  of  directors  of  the  State  Penitentiary 
might  think  advisable,  they  could  employ  in 
the  construction  of  the  building  and  main- 
taining and  operating  the  refinery  inmates 
of  the  State  Penitentiary,  and  for  thi«  rea- 
son provisions  were  made  for  housing,  feed- 
ing, guarding,  and  overseeing  such  convicts, 
and  the  work  to  be  performed  by  them  while 
thus  engaged. 

The  bill,  being  an  aroroprlatlon  for  the 
construction,  operation,  and  maintenance  of 
an  oil  .refinery,  which  is  a  work  of  Internal 
Improvement,  within  the  provisions  of  sec- 
tion 8,  art  11,  of  the  state  Constitution, 
which  provides  that  "the  state  shall  never 
be  a  party  in  carrying  on  any  works  of  in- 
ternal improvement,"  is  void.  This  or  sim- 
ilar provisions  are  found  in  the  Constitu- 
tions of  nearly  all  the  states.  The  history 
of  those  states  that  have  engaged  In  works 
of  internal  improvement  under  Constitutions 
which  contain  no  Inhibition,  as  well  as  those 
whose  Constitutions  contain  provisions  an- 
thorizing  the  state  to  engage  in  such  works, 
is  not  only  interesting,  but  instructive.  It 
will  suffice  for  oiur  purpose  to  repeat  the 
story  of  the  disasters  which  followed  such 
attempts  in  those  states  as  told  in  the  case 
of  Attorney  General  v.  Pingree,  120  Mich. 
560.  654,  79  N.  W.  814.  816,  46  L.  B.  A.  407: 


"Is  the  act  contrary  to  section  9,  art.  14,  of 
the  Constitution?  The  section  reads  as  fol- 
lows: 'The  state  shall  not  be  a  party  to, 
or  interests  in,  any  work  of  int»'nal  Im- 
provement, nor  engage  in  carrying  on  any 
such  work,  except  in  the  expenditure  of 
grants  to  the  state  of  land  or  other  prop- 
erty.' It  is  doubtless  true,  as  urged  by 
counsel,  that  the  state  Legislature  is  given 
a  general  grant  of  legislative  power,  and 
that  Its  power  to  legislate  Is  subject  only  to 
such  limitations  as  are  imposed  thereon  by 
the  express  or  implied  limitations  contained 
in  the  Constitution  of  the  state  or  the  Con- 
stitution of  the  United  States.  To  under- 
stand the  force  and  effect  of  the  provisions 
of  our  Constitution  in  relation  to  the  atti- 
tude of  the  state  towards  internal  Improve- 
ments, it  may  be  well  to  considec  the  ex- 
perience of  other  states  and  of  our  own 
state  prior  to  the  adoption  of  our  present 
Constitution.  Tlie  war  of  1812  demonstrat- 
ed the  great  need  of  a  better  system  of  in- 
tercommunication between  the  various  por- 
tions of  the  country.  The  condition  of  thev 
highways,  both  land  and  water,  was  such 
that  troops  and  provisions  could  be  moved 
but  slowly  and  at  great  expense.  This  was 
also  true  of  the  products  of  the  country. 
Succeeding  the  War  of  1812,  the  state  of 
New  York  entered  upon  the  construction  of 
the  Erie  Oanal.  Its  construction  was  doubt- 
less of  great  benefit  to  the  agricultural  and 
commercial  interests  of  the  state,  and  es- 
pecially to  the  city  of  New  York.  Other 
states  were  prompted  to  follow  the  lead  of 
New  York,  and  projected  the  digging  of 
canals,  the  Improvement  of  waterways,  and 
the  construction  of  railroads.  Nearly  all 
the  state  Constitutions  adopted  between 
1830  and  1850  either  gave  the  Legislature 
permission,  or  made  it  mandatory,  to  'en- 
courage internal  Improvements  within  the 
state.'  Many  enterprises  of  this  diaracter 
were  entered  upon  which  were  ill  advised. 
So  many  of  them  were  undertaken,  many  of 
the  states  incurred  obligations  they  were 
unable  to  meet.  The  rate  of  interest  in 
these  new  counties  was  not  much  higher 
than  capital  commanded  in  Europe.  Money 
from  there  after  1830  was  furnished  almost 
without  limit,  to  be  invested  in  the  various 
projects  devised  by  the  several  states.  The 
state  debts  Increased  from  $13,000,000  in 
1830  to  $100,000,000  In  1838.  After  the  finan- 
cial crisis  of  1S37  came,  foreign  capitalists 
who  sought  to  draw  out  this  money  were 
unable  to  do  so.  An  effort  to  collect  these 
obligations  proved  abortive.  Upon  one  pre- 
text or  another,  many  of  the  states  repudiat- 
ed their  debts  made  for  internal  improve- 
ments. The  states  most  disastrously  affect- 
ed were  Maryland,  Pennsylvania.  Indiana, 
Illinois,  Louisiana,  Mississippi,  and  oiu*  own 
state.  2  Cycl.  Pol.  Science,  571.  For  the 
period  between  1835  until  the  financial  panic 
of  1837  occurred,  the  state  of  Michigan  hadi 
a  wonderful  growth.    The  opening  of  thdC 


458 


81  PACIFIC  REPORTER. 


(Ean. 


Erie  Canal,  and  tbe  facilities  for  travel  fur- 
nished by  the  Great  Lakes,  made  it  com- 
paratively easy  for  the  residents  of  New- 
York,  New  Jersey,  and  New  England  who 
were  seeking  to  better  their  condition  to  reach 
our  borders.  Tbe  climate  was  good,  and 
tbe  soil  was  fertile.  The  example  of  New 
York  in  constructing  works  of  internal  Im- 
provement was  thought  worthy  of  Imitation. 
The  Constitution  adopted  upon  the  admission 
of  the  state  Into  the  Union  provided:  'In- 
ternal improvement  shall  be  encouraged  by 
the  government  of  this  state;  and  It  shall 
be  the  dnty  of  the  Legislature,  as  soon  as 
may  be,  to  make  provision  by  law  for  as- 
certaining the  proper  objects  of  improve- 
ment in  relation  to  roads,  canals,  and  naviga- 
ble waters,  and  it  shall  also  be  their  duty  to 
provide  by  law,  for  an  equal,  systematic, 
economical  application  of  the  funds  which 
may  be  appropriated  to  these  objects.' 
Const.  1835,  art.  12,  §  3.  The  Governor  of 
the  new  state,  in  a  message  >  to  the  Legisla- 
ture, called  its  attention  to  its  duty  to  act 
under  the  constitutional  provision.  The 
Legislature  was  not  slow  to  respond.  A 
canal  was  projected  from  Mt  Clemens  to 
the  mouth  of  the  Kalamazoo  river,  and  one 
around  the  falls  of  tbe  St  Mary.  A  num- 
ber of  state  railroads  were  surveyed,  and 
their  construction  entered  upon.  To  meet 
the  expense,  the  Governor  was  authorized 
to  borrow,  upon  state  bonds  Issued  for  tbe 
pnrpose,  $5,200,000.  These  bonds  were  ail 
negotiated,  though,  owing  to  the  failure  of 
one  of  the  companies  and  one  of  the  banks 
which  undertook  to  negotiate  them,  the 
amount  for  which  they  were  negotiated  never 
found  its  way  into  the  state  treasury.  It 
became  evident  the  amount  of  the  loan 
would  not  begin  to  complete  the  Internal 
Improvements  already  begun.  Then  came 
the  financial  panic.  Bankruptcy  and  finan- 
cial ruin  were  upon  every  band.  The  state, 
at  a  great  sacrifice  of  its  property,  made  an 
arrangement  with  Its  creditors  which  left 
credit  good,  but  left  it  very  badly  in  debt. 
•  •  •  Having  all  their  bitter  experience 
,  with  internal  Improvements  fresh  in  mind, 
wlien  they  formed  a  new  Constitution  In 
1850,  the  people  resolved  to  put  it  out  of 
the  power  of  the  Legislature  again  to  in- 
volve them  in  extravagant  projects.  And 
here  we  reach  another  landmark,  significant 
in  itself,  but  especially  notable  when  con- 
trasted with  the  provision  respecting  Inter- 
nal Improvements  which  has  already  been 
quoted  from  the  Constitution  of  1835.  In 
1850  the  people  deemed  it  necessary  to  pro- 
hibit what  in  1835  they  commended;  and 
they  now  provided  that  'the  state  shall  not 
sub.scribe  to  or  be  Interested  in  the  stock 
of  any  company,  association,  or  corporation,' 
and  also  that  'the  state  shall  not  be  a  party 
to  or  Interested  In  any  work  of  internal  Im- 
provement, nor  engage  in  carrying  on  any 
such  work,  except  In  the  expenditure  of 
grants  to  the  state  of  land  or  other  prop- 


erty.' These  were  very  positive  provisions; 
and  by  adopting  them  the  people  believed 
they  had  rendered  it  Impossible  that  projects 
of  doubtful  wisdom  and  utility  should  be 
engaged  in  at  the  public  cost." 

As  expressed  by  the  Attorney  General  In 
his. brief,  referring  to  this  history  of  such 
legislation,  "this  evolution  of  tbe  Constitu- 
tion had  taken  place  and  was  written  his- 
tory at  the  time  our  fundamental  law  was 
framed,"  and  to  this  we  may  add  that  the 
members  of  our  constitutional  ,  convention 
were  perfectly  familiar  with  the  history  of 
the  section  now  under  consideration  when 
they  wrote  our  Constitution.  This  fact  Is 
disclosed  by  the  following  extracts  from  the 
proceedings  of  the  Wyandotte  constitutional 
convention:  "Mr.  Hoffman  offered  the  fol- 
lowing as  an  additional  section:  'See  8 
The  state  shall  never  be  a  party  in  construct- 
ing and  carrying  on  any  works  of  Internal 
Improvement;  but  whenever  grants  of  land 
or  other  property  shall  have  been  made  to 
the  state  for  particular  works  of  internal 
improvement,  the  state  shall  devote  thereto 
the  avails  of  such  grants,  and  may  pledge 
the  revenues  derived  from  such  works  In  aid 
of  their  completion.'  Mr.  Parks  proposed  to 
amend  so  as  to  read  as  follows:  'Sec.  8. 
The  state  shall  never  contract  any  debt  for 
works  of  Internal  improvement,  or  be  a  par- 
ty in  carrying  on  such  works.'  Mr.  Stinson 
proposed  to  strike  out  and  insert  in  place  of 
the  last  words,  the  following:  'And  shall 
never  be  a  party  to  carrying  on  works  of 
public  improvement.'  Mr.  Stinson :  It  seems 
to  me,  Mr.  President,  that  every  safeguard 
that  could  be  desired  -  had  already  been 
thrown  about  the  power  of  the  Legislature  to 
contract  a  public  debt  for  the  future  state. 
And  gentlemen  who  propose  these  additional 
sections  in  regard  to  works  of  public  im- 
provement, seem  to  wish  to  hamper  not  mere- 
ly the  Legislature,  but  also  the  i^eoplei  I 
think  that  it  would  be  necessary  to  prescribe 
that  a  majority  of  the  people  shall  first  de- 
clare in  favor  of  a  state  debt,  and  I  do  not 
want  to  restrain  the  people  even  in  the  mat- 
ter of  contracting  debts,  nor  in  any  other 
legitimate  control  of  their  own  interests. 
Nor  do  I  think  it  important  to  say  that  it 
will  not  be  to  the  interest  of  the  state  to  loan 
its  credit  for  purposes  of  internal  improve- 
ment Supiwse  several  millions  of  acres  of 
land  were  granted  to  the  state  of  Kansas 
for  the  purpose  of  carrying  on  great  works  of 
internal  Improvement;  it  seems  to  me  that 
frequently  cases  might  arise  wherein  the 
state  should  advance  money  for  these  works, 
and  take  land  for  security,  rather  than  give 
them  up  to  the  mismanagement  of  compa- 
nies, or  perhaps  sacrifice  them  altogether 
by  throwing  them  into  tbe  hands  of  specu- 
lators. For  if  the  lands  go  into  the  hands 
of  the  companies,  they  will  be  compelled  to 
go  on  with  forced  sales,  thereby  keeping 
the  lands  out  of  the  hands  of  the  actual  set- 
Oers.    If  we   should(gj^^y  sajr^lSeji^  hun- 
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dred  millions  of  acres  of  land  granted  to 
tbe  state,  I  would  be  In  favor  of  having  a 
state  pre-emption  law  for  settlers,  in  wblch 
tbe  state  sbould  be  made  liable  for  tbe  set- 
tlers' payment  for  their  lands,  taking  tbe 
land  for  security.  But  now,  by  this  provi- 
sion, this  matter  is  not  in  tbe  hands  of  the 
Legislature,  but  the  people.  It  is  carefully 
and  industriously  guarded,  and  any  attempt 
to  restrict  tbe  people  in  the  exercise  of  this 
right  is  to  legislate  against  the  people,  and 
not  to  throw  a  safeguard  around  their 
representatives.  Mr.  Parks:  Mr.  President: 
Tbe  theory  of  the  gentleman  may  be  very 
fine,  but  bis  theory  in  the  practice  of  other 
states  has  worked  very  badly  for  tbe  people. 
I  refer  particularly  to  tbe  state  of  Indiana, 
which  many  years  ago  went  into  a  system  of 
internal  improvements,  from  which  they 
have  scarcely  yet  recovered.  It  Is  this  work- 
ing of  tbe  principle  of  an  unlimited  public 
debt  that  I  wish  to  cut  off.  •  *  •  Mr. 
McDowell :  If  I  recollect  tbe  position  of  tbe 
report,  the  convention,  when  It  adjourned, 
was  considering  an  amendment  by  my  col- 
league, Judge  Parks.  The  secretary  reported 
tbe  condition  of  tbe  question  at  tbe  time  of 
the  adjournment  to  be  as  follows :  Mr.  Hoff- 
man bad  offered  the  following  section,  to  be 
added  to  the  article :  'Sec.  8.  Tbe  state  shall 
never  be  a  party  in  constructing  and  carrying 
on  any  works  of  internal  improvement,  and 
whenever  grants  of  land  or  other  property 
shall  have  been  made  to  this  state  for  par- 
ticular works  of  internal  improvement,  tbe 
state  shall  donate  thereto  tbe  avails  of  such 
grants,  and  may  pledge  the  revenues  derived 
from  such  works  in  aid  of  their  completion.' 
And  then  Mr.  Parks  had  proposed  to  amend 
the  amendment  so  as  to  read  as  follows: 
'Sec.  8.  The  state  shall  never  contract  any 
debt  for  works  of  Internal  Improvement,  or 
be  a  party  in  carrying  on  such  work.'  Mr. 
Stinson:  My  recollection  is  that  Judge 
Parks's  proposition  was  introduced  as  a  sub- 
stitute for  the  section  proposed  by  the  gen- 
tleman from  Woodson  (Mr.  Hoffman),  and 
that  I  offered  an  amendment  to  the  former, 
to  strike  out  and  insert,  so  as  to  make  it 
read:  'The  state  shall  never  be  a  party  to 
carrying  on  works  of  public  Improvement.' 
Mr.  Thacher :  Mr.  President :  If  it  is  in  or- 
der to  amend  the  proposition  of  the  gentle- 
man from  Woodson,  I  think  tbe  word  'partic- 
ular' ought  to  be  stricken  out.  Tbe  Presi- 
dent :  In  the  opinion  .  of  tbe  chair,  .  the 
amendment  of  the  gentleman  from  Leaven- 
worth (Mr.  Stinson),  being  a  substitute  for 
tbe  whole,  ought  to  be  considered  first.  Mr. 
Stinson's  substitute  was  adopted  on  a  divi- 
sion— ai&rmative  25,  negative  13 ;  and  so  tbe 
section,  as  amended,  was  adopted  into  tbe 
article."  Proceedings  of  Constitutional  Con- 
vention, pp.  229,  230,  233.  On  July  29,  1905, 
46  years  will  have  passed  since  this  conven- 
tion completed  its  work  and  adjourned.  Of 
tbe  33  persons  who  signed  tbe  Constitution, 
all  but  Benjamin  F.  Simpson,  Joseph  Taylor 


Burrls,^  S.  H.  Huston,  and  Edmtmd  Q.  Ross 
have  joined  tbe  majority;  and  this  is  tbe 
first  time  that  it  has  become  necessary  to  in- 
voke the  aid  of  this  provision  of  the  Consti- 
tution to  protect  the  state,  in  its  sovereign 
capacity,  from  the  public  disaster  which  his- 
tory shows  would  follow  its  engaging  in  a 
purely  private  business  enterprise.  It  has 
been  tbe  policy  of  our  government  to  exalt 
tbe  individual  rather  than  the  state,  and  this 
has  contributed  more  largely  to  our  rapid  na- 
tional development  tiian  any  other  single 
cause.  Our  Constitution  was  framed  and 
our  laws  enacted  with  the  Idea  of  protecting, 
encouraging,  and  developing  individual  cuter- 
prise;  and  if  we  now  intend  to  reverse  this 
policy,  and  to  enter  the  state  as  a  competitor 
against  the  individual  in  all  Unes  of  trade  and 
commerce,  we  must  amend  our  Constitution, 
and  adopt  an  entirely  different  system  of 
government. 

The  peremptory  writ  is  denied.    All  tbe 
Justices  concurring.  ^ 
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(Supreme  Coart  of  Kansas.    July  7,  1905.) 

1.  Information— Amendment. 

An  information  may  be  amended  as  to  mat- 
ters of  substance  or  form  before  the  defendant 
pleads,  but  after  that  time  it  can  only  be 
amended  as  to  matters  of  form,  and  not  then 
unless  it  can  be  done  without  prejudice  to  tbe 
rights  of  the  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  !S  516- 
523.] 

2.  Same— Intoxicating  Liquoks— Maintain- 
ing Nuisance. 

A  charge  of  maintaining  a  nuisance  under 
tbe  prohibitory  liquor  law,  wherein  there  is  no 
concurrence  in  tiie  time  of  keeping  the  place  and  . 
the  time  of  doing  the  acts  in  tlie  place  necessary 
to  constitute  an  offense,  is  defective,  and  an 
amendment  alleging  that  all  the  acts  were  con- 
temporaneous is  a  matter  of  substance,  and  to 
allow  it  to  be  made  after  tbe  plea  of  the  de- 
fendant has  been  entered  and  the  jury  impan- 
eled and  sworn  is  material  error. 

[EW.  Note. — For  cases  in  point,  see  vol.  27, 
Ont.  Dig.  Indictment  and  Information,  §  521.] 

3.  Criminal  I>aw  —  Witnesses  —  Indorse- 
ment ON  Information. 

No  prejudice  is  sustained  by  the  defend- 
ant because  some  witnesses  for  the  state, 
whose  names  bad  not  been  indorsed  on  the 
back  of  the  information,  were  permitted  to  tes- 
tify, where  the  testimony  of  such  witnesses 
taken  in  an  inquest  before  the  county  attorney 
in  regard  to  the  offenses  charged  against  the 
defendant  is  attached  to  and  filed  with  the  in- 
formation. 

4.  Same— Instructions. 

It  is  a  proper  practice  to  give  the  writ- 
ten instructions  in  a  criminal  case  to  the  jury, 
and  permit  them  to  l>e  taken  to  the  jury  room 
for  tbe  consideration  of  tbe  jury  while  deliber- 
ating upon  tli,eir  verdict;  but  in  the  absence 
of  any  request  for  the  instructions  or  special  , 
necessity  therefor  the  failure  to  send  the  in- 
structions to  tbe  jury  room  is  not  reversible  er- 
ror. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Montgomerx 
County;  Thos.  J.  Flannelly,  Judg^y^,^vj|^ 
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.  H.  N.  Bandy  was  convicted  of  violation  of 
the  liquor  law,  and  appeals.  Affirmed  In 
part 

H.  0.  Dooley  apd  Osbom  &  Osbom,  for 
appellant.  C.  C.  Coleman,  Atty.  Gen.,  Tbos. 
K  Wagstaff,  and  A.  L.  Billings,  for  the 
State. 

JOHNSTON,  C.  J.  Upon  an  information 
containing  four  counts  H.  N.  Bundy  -was 
prosecuted  for  violations  of  the  prohibitory 
liquor  law.  Three  of  the  counts  charged  un- 
lawful sales  of  intoxicating  liquors,  and  the 
fourth  charged  the  maintaining  of  a  nui- 
sance. He  was  convicted  upon  the  second 
and  fourth  counts.  There  was  a  motion  to 
quash  the  fourth  count  because  it  alleged 
the  keeping  of  a  place  at  a  past  tlm^  and 
sales  and  other  acts  in  the  place  at  a  pres- 
ent time.  The  motion  was  erroneously  over- 
ruled, and  the  defendant  was  then  arraigned, 
and,  declining  to  plead,  a  plea  of  not  guilty 
was  entered  for  lllm.  •  After  the  jury  had 
been  Impaneled  and  sworn,  the  court,  upon 
application  of  the  state,  and  over  the  objec- 
tion of  the  defendant,  permitted  an  amend- 
ment of  the  fourth  count  of  the  information, 
showing  that  the  acts  constituting  the  of- 
fense were  contemporaneous.  Immediately 
the  defendant  moved  to  quash  the  amended 
information,  and  when  this  was  overruled 
he  was  again  arraigned,  and  required  to 
plead  to  the  amended  Information.  He  then 
asked  for  a  continuance  of  the  trial  because 
of  the  amendment,  but  this  was  denied. 

The  first  and  principal  ground  of  complaint 
is  upon  the  ruling  allowing  an  amendment  of 
the  Information  after  ari'aignment  and  tlie 
organization  of  the  jury.  As  It  originally 
stood,  the  Information  was  defective.  State 
V.  Chiles,  64  Kan.  453,  67  Pac.  884.  The 
amendment  was  matter  of  substance.  'W.lth- 
out  It  an  offense  was  not  sufficiently  char- 
ged. The  Criminal  Code  (section  72)  places 
limits  upon  the  power  to  amend  Informations. 
It  provides:  "An  information  may  be 
amended  In  matter  of  substance  or  form  at 
any  time  before  the  defendant  pleads,  with- 
out leave.  The  Information  may  be  amended 
on  the  trial  as  to  all  matters  of  form,  at 
the  discretion  of  the  court,  when  the  same 
can  be  done  without  prejudice  to  the  rights 
of  the  defendant.  No  amendment  shall 
cause  any  delay  of  the  trial  unless  for  good 
cause  shown  by  affidavit."  Oen.  St.  1901,  { 
5513.  Under  this  provision  the  amendment 
might  have  been  made  before  the  plea  of  not 
guilty  was  entered  for  the  defendant,  out  on 
the  trial  the  Information  can  only  be  amend- 
ed In  matters  of  form,  and  not  then  unless 
It  can  be  done  without  prejudice  to  the  rights 
of  the  defendant  In  a  number  of  cases  a 
liberal  rule  has  been  applied  in  amending 
criminal  charges,  and  many  defects  have 
been  treated  as  matters  of  form  and  imma- 
terial. The  ^tate  v.  Cooper,  31  Kan.  505,  3 
Pac.  429;  The  State  v.  Beatty,  45  Kan.  496, 


25  Pac.  899;  The  State  v.  McDonald,  67  Kaii. 
537,  46  Pac.  966;  The  State  v.  Bugg,  66  Kan.  ~ 
668,  72  Pac.  236;  The  State  v.  Coover,  69 
Kan.  382,  76  Pac.  845.  Here  there  was  a 
defect  in  the  description  of  the  offense.-  Be- 
cause of  the  lack  of  concurrence  of  time  In 
the  acts  done  by  defendant,  the  charge  was 
Incomplete  and  insufficient  To  perfect  the 
charge,  or  rather  to  state  a  public  offense.  It 
was  necessary  to  Insert  essential  allegations 
which  were  more  than  matters  of  form.  If 
seems  to  be  conceded  by  the  state  that  the 
Information  was  amended  In  matter  of  sub- 
stance; but  it  is  claimed  that  as  the  de- 
fendant was  rearralgned,  and  required  to 
plead  again,  after  the  amendment  was  made, 
there  was  a  compliance  with  the  statute 
which  allows  such  amendments  before  plea. 
If  It  were  granted  that  after  the  plea  the  court 
could  ignore  the  proceedings  on  the  defective 
Information,  retrace  Its  steps,  and  begin 
anew  upon  the  amended  Information,  It  could 
not  be  said  that  the  court's  action  was  with- 
out prejudice  to  the  rights  of  the  defendant 
A  jury  had  been  Impaneled  and  swopn  to  try 
the  case  before  the  amendment  was  made, 
and  this  jury  was  retained.  He  was  tried  by 
a  jury  selected  when  the  offense  of  which  he 
was  convicted  was  not  charged  against  him. 
In  this  respect  the  court  did  not  begin  anew, 
and  be  was  compelled  to  accept  a  jury  select- 
ed when  the  charge  made  against  htm  did 
not  constitute  a  public  offense.  One  of  the 
most  important  steps  In  the  prosecution  was 
therefore  taken  after  the  first  plea  and  be- 
fore the  second  was  entered.  When  the  first 
plea  bad  been  entered,  and  the  jury  impan- 
eled and  sworn,  the  defendant  was  placed  In 
legal  jeopardy,  and  It  was  surely  too  late 
then  to  substantially  change  the  charge 
against  him.  Having  answered  the  charge, 
and  the  jury  having  been  sworn  to  try  the 
Issues  as  presented,  a  new  Issue  cannot  be 
Introduced  and  tried.  After  the  trial  has 
begun,  and  jeopardy  has  attached,  the  de- 
fendant has  a  right  to  Insist  that  the  case 
shall  proceed  to  a  final  result  and.  If  he  can- 
not be  convicted  upon  the  Information  as  It 
stands  when  the  trial  commences,  he  is  or- 
dinarily entitled  to  an  acquittal.  The  stat- 
ute, however,  controls;  and  It  in  effect  pro- 
hibits an  amendment  In  matters  of  substance 
after  the  defendant  pleads.  It  Is  clear  that 
the  amendment  In  this  case  was  Important 
and  cannot  be  treated  as  a  mere  matter  of 
form,  and  hence  the  court  erred  In  permit- 
ting the  amendment  after  the  entering  of  the 
plea  and  the  Impaneling  of  the  jury. 

As  the  conviction  upon  the  fourth  count 
is  Invalid,  It  Is  unnecessary  to  consider  other 
objections  to  the  conviction  under  that  count 

There  remains  the  conviction  for  an  Illegal 
sale.  Objections  were  made  to  the  testi- 
mony of  witnesses  because  their  names  had 
not  been  Indorsed  upon  the  Information.  At- 
tached to  and  filed  with  the  Information  were 
the  sworn  statements  of  these  witnesses  of 
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violations  of  law  charged  against  the  defend- 
ant He  was  therefore  not  only  advised  that 
they  were  witnesses  against  him,  but  also  as 
to  what  their  testimony  would  be.  The 
method  pursued  put  him  in  a  better  position 
than  would  the  mere  indorsement  of  their 
names  on  the  information.  There  was  no 
[Hrejudlce  to  the  defendant  In  failing  to  write 
their  names  again  on  the  back  of  the  Infor- 
mation, nor  was  there  any  abuse  of  discre- 
tion by  the  court  In  allowing  them  U)  tes- 
tify. 

Oth^  objections  are  made  to  the  testimony 
which  are  deemed  to  be  Immaterial. 

In  Instructing  the  jury  the  court  stated 
that  they  could  not  consider  evidence  of  vio- 
lations of  law,  except  within  two  years  of 
the  commencement  of  the  prosecution,  and 
Inadvertently  named  a  date  about  two  weeks 
later  than  the  commencement  of  the  prosecu- 
tion. As  there  was  no  evidence  offered  of 
sales  made  by  defendant  between  the  com- 
mencement of  the  action  and  the  later  date, 
■no  prejudice  was  sustained  by  him.  It  had 
the  effect  of  shortening  the  period  of  limi- 
tation within  which  evidence  of  violations 
might  be  considered. 

It  Is  finally  contended  that  the  inry  were 
not  Instructed  In  writing,  as  the  law  re- 
quires. It  appears  that  the  instructions  were 
committed  to  writing  and  read  to  the  jury, 
but  that  they  were  not  given  to  or  taken,  by 
the  Jury  to  the  jury  room.  The  statute  pro- 
vides that  "the  judge  must  charge  the  jury 
in  writing,  and  the  charge  shall  be  filed 
among  tbe  papers  of  the  cause."  Cr.  Code,  § 
.  236.  Although  the  statute  does  not  specific- 
ally require  that  the  written  instructions 
shall  be  sent  with  the  jury  to  the  jury  room, 
it  is  believed  to  be  a  common  and  proper 
•practice.  In  The  State  v.  Bennington,  44 
Kan.  S83,  25  Pac.  91,  it  was  said  that  one  of 
the  beneficial  purposes  of  written  instruc- 
tions was  that  tbe  jury  might  take  them  to 
the  jury  room  so  as  to  settle  among  them- 
selves any  misapprehensions  of  the  language 
of  the  court,  or  difference  of  opinion,  or  want 
of  recollection  as  to  what  the  Instructions 
were.  Some  attempt  was  made  to  show 
that  a  question  arose  in  the  jury  room  as  to 
what  the  instructions  really  were,  and  that 
the  jury  called  for  a  re-reading  of  the  in- 
structions, or  that  they  be  delivered  to  them 
So  that  they  might  use  them  in  deliberating 
uiion  the  case,  but  that  neither  was  done. 
There  appears  to  be  a  dispute  of  fact  in  the 
record  as  to  this  matter,  and  as  it  appears 
to  have  been  settled  against  tbe  contention 
of  the  appellant  it  Is  not  open  for  our  con- 
sideration. If  a  request  for  tbe  instructions 
or  for  a  re-reading  of  them  had  in  fact  been 
denied,  there  might  be  cause  for  complaint; 
but  if  no  such  request  was  made  the  mere 
fact  that  the  instructions  were  not  sent  to 
the  Jury  room  when  the  jury  retired  affords 
no  ground  for  reversal. 

The  judgment  upon  the  second  count  of 
the  information  must  therefore  be  affirmed. 


but  tbe  conviction  under  the  ft>urth  count, 
being  invalid,  will  be  set  aside.  All  the  Jus- 
tices concurring. 


(71  Kan.  777) 
PHENIX  INS.  00.  V.  WASHINGTON  et  al. 
(Sapreme  Court  of  Kansas.    July  7,  1005.) 

P^BTiEs—ilisjoiNDEB— Waives. 

The  plaintiffs  brought  an  action  on  a  poli- 
cy of  insurance  covering  personai  and  real 
property.  It  was  disclosed  on  the  trial  that 
one  of  them  bad  no  interest  in  the  personal 
property  and  the  other  no  interest  in  the  real 
estate.  It  also  appeared  that  the  Insurance 
company  was  iaformed  of  these  facts  before  the 
action  was  commenced.  After  the  evidence  had 
all  been  introduced,  the  defendant  requested  the 
court  for  permission  to  amend  its  answer  and 
plead  the  misjoinder  of  the  parties  plaintiff. 
The  application  was  denied.  Held,  that  under 
the  circumstances  tbe  court  did  not  abuse  its 
discretion. 

[Eld.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  $  773.] 

(Syllabus  by  the  Court) 

Error  from  District  Court  Franklin  Coun- 
ty;  C.  A.  Smart  Judge. 

Action  by  Belle  Washington  and  P.  A. 
Webster  against  the  Phenlx  Insurance  Com; 
pany.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Aflirmed. 

Reed,  Yates,  Mastln  &  Howell,  for  plain- 
tiffs in  error.  Benson  &  Harris,  for  defend- 
ant in  error. 


GREENE,  J.  This  action  was  brought  lOn 
a  policy  of  insurance  issued  to  Belle  Wash- 
ington and  P.  A.  Webster  insuring  two  frame 
residences  situated  in  the  city  of  Ottavra, 
and  the  fumltm'e  in-  one  of  the  residences 
against  loss  by  fire.  The  residence  contain- 
ing the  furniture  was  destroyed.  Mrs.  Wash- 
ington and  Mrs.  Webster  brought  their  action 
on  this  policy.  It  developed  during  the  trial 
that  Mrs.  Washington  was  tbe  owner  of  the 
real  estate,  and  bad  no  interest  whatever  in 
the  personal  property,  and  that  Mrs.  Web- 
ster was  tbe  owner  of  the  personal  property, 
and  had  no  interest  whatever  in  the  real  es- 
tate. When  the  evidence  had  all  been  in- 
troduced, the  defendant  asked  permission  to 
amend  its  answer  and  set  up  the  facts  thus 
disclosed.  This  was  refused  and  excepted 
to.  At  the  conclusion  of  tbe  evidence  the 
court  rendered  a  joint  judgment  for  the 
plaintiffs  for  the  full  amount  of  tbe  policy, 
and  also  a  joint  Judgment  of  $100  attorney's 
fees.  The  plaintiff  in  errdr  contended  that 
the  court  erred,  first,  in  refusing  to  per- 
mit it  to  amend  Its  answer;  and,  second, 
that  the  Judgment  for  attorney's  fees  was 
excessive;  and,  third,  that  there  was  a  mis- 
Joinder  of  plaintiffs. 

Granting  leave  to  amend  a  pleading  pend- 
ing a  trial  is  largely  within  the  discretion 
of  the  trial  Judge.  It  appears  from  the  evi- 
dence m  the  record  that  Immediately  after 
the  Insured  property  was  destroyed  the  de- 
fendant's adjuster  call(Wj^.^o§ij^Bi^ra,,y,e)<g|(^ 
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to  ascertain  the  extent  of  the  loss,  and  was 
then  Informed  by  Mrs.  Webster  that  she  own- 
ed the  personal  property,  and  that  Mrs. 
Washington,  was  the  owner  of  the  real  es- 
tate, and  that  Mrs.  Washington  lived  In  Cal- 
ifornia. He  then  requested  Mrs.  Webster 
to  get  a  power  of  attorney  from  her,  and  the 
claims  would  be  settled.  .The  power  of  at- 
torney was  gotten  as  requested,  appointing 
Mrs.  Webster  agent  to  settle  with  the  com- 
pany for  the  loss  on  the  house.  The  power 
of  attorney  was  delivered  to  the  company 
before  the  action  was  commenced.  The  com- 
pany, had,  therefore,  full  knowledge  of  the 
Interest  each  of  the  plaintiffs  fiad  in  the  hi- 
sured  property.  With  this  knowledge  It 
should  have  raised  the  question  of  misjoinder 
by  answer.  It  cannot  be  said  that  the  court 
abused  its  discretion  in  refusing  to  permit 
it,  after  it  had  gone  through  this  trial,  to 
so  amend  its  answer,  and  allege  new  matter, 
which  was  within  Its  knowledge  when  It 
filed  Its  answer.  If  there  was  a  misjoinder, 
the /defendant  could  waive  It  and  try  the 
cause.    This  appears  to  be  what  It  did. 

Again,  it  does  not  appear  that  the  defend- 
ant made  any  application  to  the  court  to 
render  separate  Judgments,  or  that  any  ob- 
jections were  made  to  the  rendition  of  a 
Joint  Judgment. 

It  Is  contended  that  the  amount  allowed 
for  attorney's  fees  was  excessive;  that  such 
amount  was  so  largely  disproportionate  to 
the  amount  In  controversy  in  the  action  as  to 
be  conclusive  on  this  question.  The  amount 
In  controversy  Is  only  one  of  the  circum- 
stances that  the  court  may  take  Into  con- 
sideration in  determining  the  value  of  legal 
services  rendered  In  any  case.  The  prepara- 
tions made  necessary  by  the  nature  of  IJie 
litigation,  the  length  of  the  trial,  the  ex- 
perience and  ability  of  the  counsel  employed 
on  both  sides  of  the  controversy,  and  other 
facts  which  arise  In  the  trial,  are  quite  as 
Important  In  determining- the  value  of  at- 
torney's fees  as  the  amount  In  controversy. 
Many  of  the  things  that  go  to  make  up  the 
entire  sura  of  the  trial  court's  information 
on  such  subjects  are  not  in  the  record,  and 
could  not  all  be  presented  to  this  court. 
Judging  as  nearly  as  we  may  from- the  rec- 
ord, the  attorney's  fees  allowed  do  not  ap- 
pear to  be  excessive. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


(71  Kan.  736)i 

SOUTHWEST  MISSOURI  ELECTRIC  RT.' 

CO.  V.   FRY  et  ux. 

(Supreme  Court  of  Kansas.    July  7,  1905.) 

Street  Railboad  —  Injury  to   Child   on 
Track— Pleading. 

A  petition  in  an  action  by  the  parents  to 
recover  damases  for  the  death  of  a  minor  child, 
caused  by  being  run  over  by  a  street  car,  which 
avers  that  the  child  came  to  his  death  by  the 
employes  of  the  defendant  "carelessly,  negli- 
gently, recklessly,  and  wantonly  running  said 
car  upon  and  over"  the  body  of  the  child,  in- 


stantly killing  him,  is  sufficient  In  its  allega- 
tions to  sustain  a  verdict  for  damages,  notwith- 
standing a  special  finding  that  the  injury  was 
not  inHicted  through  the  "reckless  and  wanton 
neglect  of  the  defendant's  employes  in  charge  of 
the  car." 

[Ed.  Note. — For  ca.ses  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  i  224.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cherokee  Coun- 
ty ;   W.  B.  Glasse,  Judge. 

Action  by  Andrew  J.  Fry  and  Mary  J.  Fry 
against  the  Southwest  Missouri  Electric  Rail- 
way Company.  Judgment  for  plaiotiflB,  and 
defendant  brings  error.    Affirmed. 

Sapp  &  Brown,  for  plaintiff  in  error.  Sapp 
&  Wilson,  for  defendants  in  error. 

GREENE,  J.  The  plaintiffs,  as  the  par- 
ents of  their  minor  child.  Earnest  Fry, 
brought  this  action  against  the  Southwest 
Missouri  Electric  Railway  Company  to  re- 
cover damages  for  the  death  of  said  child,  al- 
leged to  have  been  occasioned  by  the  n^Ii-- 
gence  of  the  defendant's  employes  in  care- 
lessly and  negligently  rmming  one  of  its 
street  cars  over  said  child,  causing  its  death. 
The  plaintiffs  recovered  Judgment,  from 
which  the  defendant  prosecutes  error. 

The  defendants  in  error  call  our  attention 
to  the  fact  that  the  record  does  not  disclose 
that  all  the  evidence  which  was  introduced 
upon  ,the  trial  is  preserved,  and  therefore 
they  object  to  this  court  considering  any  of 
the  alleged  errors  involving  an  examination 
of  the  evidence.  The  record  itself  contains 
no.  statement  that  all  the  evidence  is  pre- 
served. The  certificate  of  the  trial  Judge, 
however,  states  that  all  the  evidence  is  con- 
tained in  the  case-made.  The  trial  Judge 
cannot  make  or  supplement  a  case-made  by 
his  certificate.  The  only  authority  given  him 
by  statute  is  to  certify  that  the  case-made  is 
a  true  case-made ;  and,  if  the  case-made  doe» 
not  show  that  it  contains  all  the  evidence, 
the  certificate  of  the  trial  Judge  is  ineffectual 
to  supplement  it  Bartlett  t.  Peeney,  11 
Kan.  594,  602;  Brown  t.  Johnson,  14  Kan; 
377;  Eddy  v.  Weaver,  37  Kan.  540,  15  Pac. 
492.  The  omission  of  the  evidence  from  the 
record  deprives  this  court  of  authority  to  ex- 
amine any  error  involving  a  consideration  of 
the  evidence. 

The  only  remaining  contention  arises  on 
the  insufficiency  of  the  petition  to  authorize 
the  court.  In  view  of  the  special  findings  of 
the  Jury,  to  enter  Judgment  for  the  plaintiffs. 
It  is  argued  that  the  petition  charges  the  de- 
fendant with  having  knowingly,  willfully, 
and  wantonly  run  over  and  killed  the  plain- 
tiffs' child,  while  the  Jury  found  that  the 
death  was  not  caused  by  the  knowing,  will- 
ful, and  wanton  acts  of  the  employes  of  the 
defendant.  It  is  contended  that  under  this 
finding  Judgment  should  have  been  rendered 
for  the  defendant.  The  averments  of  the  pe- 
tition are:  "(6)  Plaintiffs  aver  that  on  the 
28th  day  of  Januai7f,A^.^p^^iq^^t)^gpgr 
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BOD  of  plaintiffs,  as  aforesaid,  was  lawfully 
crossing  over  Seventh  street,  In  the  city  of 
Galena,  Kansas,  at  a  point  on  said  street 
where  Wood  street,  one  of  the  streets  of  said 
city.  Intersects  with  said  Seventh  street, 
when  one  of  defendant's  street  railway  cars, 
to  wit.  No.  34,  that  was  being  carelessly,  neg- 
ligently, recklessly,  and  wantonly  run  and 
operated  along  and  over  said  Seventh  street 
by  defendant,  struck  and  knocked  the  said 
Earnest  Fry  down,  and  defendant  carelessly, 
negligently,  recklessly,  and  wantonly  ran 
said  car  upon  and  over  the  body  of  plaintiffs' 
minor  son  as  aforesaid,  instantly  killing  the 
said  minor  son  of  plaintiffs."  The  petition 
averred  that  the  Injury  was  the  rlesult  of  the 
negligence  of  the  defendant  In  operating  its 
cars.  If  defendant  was  in  doubt  as  to  wheth- 
er It  was  an  action  to  recover  damages  for 
the  careless  and  negligent  management  of 
the  cars  by  the  defendant's  employes,  or  a 
charge  that  the  killing  was  wantonly  and 
cruelly  Inflicted,  it  could  have  ascertained  by 
a  motion  either  to  make  the  petition  more 
definite  and  certAln  In  this  particular,  or  by 
a  motion  to  strike  out  The  petition  Is  suffi- 
cient to  admit  evidence  that  the  injury  was 
the  result  of  the  negligent  conduct  of  defend- 
ant's employes,  and  the  finding  of  the  Jury 
sustains  that  charge. 

The  Judgment  of  the  court  below  is  affirm- 
ed.   All  the  Justices  concurring. 


C71  Kan.  742) 

ATCHISON,  T.  &   8.   F.  RT.  CO.  v.  WAL- 
KENSHAW. 

(Supreme  Court  of  Kansas.    July  7,  1905.) 

RaIlboads— Fbightening  Horses. 

A  railroad  company  is  not  liable  for  in- 
juries occasioned  to  a  traveler  by  reason  of  his 
team  becoming  frightened  on  a  hi^liway  run- 
ning parallel  with  and  close  to  a  railroad  from 
the  sounding  of  a  whistle  on  a  passing  train, 
where  it  appears  that  it  occurred  at  a  place  re- 
mote from  a  crossing,  that  the  signal  was  giv- 
en in  the  usual  way  for  a  lawful  purpose  inci- 
dental to  the  operation  of  the  railroad,  and 
also  that  the  engineer  had  no  knowledge  of  the 
presence  of  the  traveler  and  his  team  at  or  be- 
fore the  time  the  signal  was  given. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  i|  1402,  1403.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Finney  County; 
Wm.  Easton  Hutchison,  Judge. 

Action  by  John  Walkenshaw,  by  James 
Walkenshaw,  his  next  friend,  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

A.  A.  Hurd,  O.  J.  Wood,  and  Alfred  A. 
Scott,  for  plaintiff  in  error.  G.  L.  Miller, 
for  defendant  In  error. 


JOHNSTON,  C.  J.  This  was  an  action  by 
John  Walkenshaw,  a  minor,  to  recover  dam- 
ages from  the  Atchison,  Topeka  &  Santa  P6 
Railway  Company  for  personal  injuries  alleg- 


ed to  have  been  caused  by  the  negligence 
of  the  railway  company.  He,  with  other 
memtwrs  of  his  father's  family,  were  trav- 
eling on  a  highway  parallel  with  the  railroad 
in  two  wagons  drawn  by  teams  of  mules. 
The  teams  were  traveling  close  together. 
The  front  one  was  driven  by  his  father,  and 
the  rear  one  by  a  young  sister.  His  mother 
was  walking  near  the  heads  of  the  rear  team 
on  the  side  next  to  the  railroad,  and  he  was 
walking  on  the  other  side,  and  Just  behind 
the  front  wagon.  They  met  a  freight  train 
of  the  railroad  company,  which  was  then 
approaching  the  station  of  Charleston.  The 
engineer  gave  one  long  blast  of  the  whistle 
as  a  signal  that  the  train  was  approaching 
Charleston,  and  the  conductor  responded 
with  a  signal  which  meant  to  go  ahead,  and 
not  stop  at  that  station.  The  engineer  then 
replied  with  two  short  blasts  to  indicate  that 
he  had  received'  and  understood  the  con- 
ductor's signal.  The  two  short  blasts  were 
given  Just  as  the  locomotive  had  passed  op- 
posite the  rear  mule  team,  and  these  blasts 
frightened  that  team  so  that  they  Jumped 
to  one  side  and  ran  away,  knocking  John 
Walkenshaw  .down  and  severely  Injuring 
him.  He  alleges  that  the  blasts  of  the  whis- 
tle were  not  warnings  or  danger  signals, 
were  not  given  for  any  crossing  or  station, 
nor  where  whistles  are  usually  sounded,  and 
that  they  were  not  necessary  to  the  proper 
operation  of  the  trains,  and  were  given 
without  due  regard  to  the  rights  of  himself 
and  other  travelers  on  the  highway.  The 
trial  resulted  In  a  verdict  against  the  com- , 
pany  for  $2,100,  but  In  answer  to  special  in- 
terrogatories the  Jury  found  that  the  en- 
gineer in  charge  was  sitting  on  the  opposite 
side  of  the  locomotive  from  the  teams,  and 
did  not  see  them  when  the  whistle  was 
sounded,  and  had  not  seen  them  before  that 
time.  It  was  also  found  that  the  whistle 
was  blown  in  the  ordinary  way  and  as  such 
sign.ils  are  usually  given,  that  It  was  done 
by  the  engineer  In  an  attempt  to  perform  his 
duty,  and  the  only  fault  attributed  to  him 
was  that  It  was  not  done  at  the  proper  place. 
It  is  rightly  contended  that  under  the  evi- 
dence and  findings  of  the  jury  the  Judg- 
ment should  have  been  rendered  In  favor  of 
the  railway  company.  The  signals  were  giv- 
en in  the  usual  way,  and  for  a  necessary  and 
lawful  purpose.  Those  in  charge  of  the 
train  were  not  aware  that  plaintiff  or  the 
team  which  Injured  him  were  in  the  vicinity 
when  the  signal  was  given,  and,  of  course, 
did  not  know  that  he  was  endangered  by  it 
The  trainmen  were  required  to  keep  a  look- 
out along  the  railroad  track  and  at  the  cross- 
ings for  persons,  animals,  and  tilings  upon 
or  approaching  the  railroad  track,  but  they 
were  not  required  to  look  out  for  persons 
traveling  on  parallel  highways  where  there 
were  no  crossings.  It  is  well-known  that 
In  the  operation  of  trains  it  is  necressary  that 
whistles  shall  be  frequently  sounded  and  oth- 
er signals  given.  Those  who,  establishe 
Digitized  by  '   ~ 
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highway  knew  that  such  signals  were  Inci- 
dent to  the  operation  of  trains,  and  those 
who  used  it  had  a  right  to  expect  signals  to 
be  given  whenever  the  business  of  the  road 
required.  The  highway  having  been  laid 
there,  the  railway  company  had  a  right  to 
assume  that  It  might  operate  Its  railroad  In 
the  ordinary  manner  and  give  the  usual  and 
necessary  signals.  Since  the  blowing  of  the 
whistles  is  not  negligence  per  se,  It  devolved 
upon  the  plaintiff  to  show  that  It  w^as  un- 
necessarily and  negligently  done.  As  the 
trainmen  did  not  see  or  know  of  the  team 
before  the  whistle  was  blown,  willful  negli- 
gence cannot  be  Imputed  to  them. 

It  is  argued  that  it  was  the  duty  of  the 
engineer  to  have  known  whether  there  was  a 
team  near  by,  liable  to  be  frightened,  be- 
fore sounding  the  whistle.  "Whatever  may 
be  the  rule  at  and  near  stations  and  public 
crossings,  It  is  clear  that  the  railroad  com- 
pany la  not  required  to  be  on  the  lookout 
fot^  teams  on  parallel  highways  remote  from 
stations  and  crossings.  In  Bailey  v.  Hart- 
ford &  C.  V.  B.  Co.,  58  Conn.  444,  16  Aa 
234,  it  was  held  that:  "When  a  railroad  is 
lawfully  located  near  a  highway,  the  rail- 
road company  has  a  right  to  operate  Its  road 
in  the  usual  and  ordinary  manner,  and  to 
give  the  usual  and  proper  signals  of  danger 
without  incurring  liability  for  Injuries  caus- 
ed by  frightened  horses  on  the  highway." 
The  Supreme  Court  of  Massachusetts  had 
before  It  the  question  whether  trainmen  must 
be  on  the  watch  for  persons  upon  a  con- 
tiguous highway.  The  plaintiff  was  driving 
a  horse  along  the  highway  adjoining  the  de- 
fendant's railroad,  and  as  a  train  passed  the 
engine  was  fired  up,  which  caused  the  emis- 
sion tor  a  short  time  of  dense  black  smoke 
from  the  smokestack,  frightening  the  horse, 
which  resulted  in  injury  to  the  plaintiff. 
Those  lU  charge  of  the  train  did  not  know 
that  the  plaintiff  was  on  the  highway,  but 
there  was  evidence  that  they  might  have  seen 
him  If  they  had  been  on  the  lookout  for  trav- 
elers upon  that  part  of  the  highway.  How- 
ever, It  was  held  by  the  court  that  it  was 
not  the  duty  of  those  on  the  engine  to  be  on 
the  lookout  for  travelers  on  the  highway  who 
might  be  endangered  by  the  firing  up  and 
the  consequent  emission  of  smoke.  It  was 
said  that  the  act  of  firing  up,  like  that  of 
soimdlng  the  \vhistle  or  blowing  off  of  steam, 
was  one  necessarily  Incident  to  the  running 
of  trains,  and  that  the  lawfulness  of  the  act 
did  not  depend  upon  whether  there  were 
travelers  upon  the  highway.  It  was  further 
said:  "If  It  Is  their  duty  to  see  one  trav- 
eler outside  of  the  location  of  the  railroad, 
It  is  their  duty  to  see  how  many  travelers 
there  are.  and  to  observe  the  position,  di- 
rection, and  speed  of  each,  the  speed  of  the 
engine,  the  state  of  the  atmosphere,  the  di- 
rection and  force  of  tlie  wind,  the  character 
of  the  coal  used,  and  other  circumstances 
which  may  determine  whether  all  travelers 
are  and  will  continue  to  be,  until  the  smoke 


is  dissipated,  in  such  position  that  the;ir 
horses  will  not  be  affrighted  by  It  Being 
under  no  obligation  to  watch  for  travelers 
on  the  highway,  the  defendant  could  not 
have  been  guilty  of  negligence  In  not  seeing 
and  avoiding  the  plaintiff."  Lamb  t.  Old  Col- 
ony Baikoad,  140  Mass.  79,  2  N.  E.  932,  54 
Am.  Bep.  449.  In  Ochiltree  v.  Chicago  & 
Northwestern  Railroad  Co.,  93  Iowa,  628,  62 
N.  W.  7,  the  plaintiff's  wifis  was  approaching 
the  railway  crossing  in  a  buggy  on  a  high- 
way which  was  parallel  with  the  railroad 
track  for  some  distance  before  crossing  it 
She  saw  a  train  coming,  and,  without  cross- 
ing the  tracks,  turned  Into  a  field  through  a 
gate  opposite  the  crossing.  The  engineer 
saw  her  on  the  highway,  and  had  the  toakes 
set,  but  when  he  noticed  her  turn  into  the 
field  he  whistled  "off  brakes,"  and  went  on. 
The  whistle  frightened  her  horses,  and  she 
was  thrown  out  and  Injiured.  It  was  contend- 
ed that,  as  horses  are  known  to  be  frightened 
by  locomotive  whistles,  the  engineer  was 
bound  to  refrain  from  using  the  whistle,  even 
as  a  necessary  signal  in  the  operation  of  his 
train,  until  the  team  had  passed  beyond  the 
hearing  of  the  sound  of  the  whistle.  In  re- 
jecting this  view,  the  court  said:  "If  such 
be  the  law,  railroads  would  practically  have 
to  cease,  being  operated  In  some  places  In 
this  state.  We  accede  to  the  doctrine  that 
those  in  charge  of  trains  are  bound  to  exer- 
cise care  as  to  those  about  to  cross  the  rail- 
way track;  that  they  owe  a  uuty  to  those 
traveling  along  the  highway  adjacent  to  the 
track  to  not  operate  their  trains  in  such  a 
manner  as  to  cause  an  Injury  when  they 
know  that  such  persons  are  there  and  be- 
come aware  that  there  may  be  danger  to 
them  In  blowing  the  whistle,  unless  such 
blowing  of  the  whistle  is  necessary  to  the 
safe  operation  of  the  train.  But  the  mere 
fact  that  one  is  traveling  with  his  team  m>on 
the  highway  adjacent  to  the  railway  will 
not  render  the  company  liable  for  an  injury 
to  him  caused  by  his  team  being  frightened 
by  the  blowing  of  the  whistle  of  a  locomo- 
tive, when  It  was  done  In  the  necessary  and 
proper  operation  of  the  train,  and  in  the  ab- 
sence of  facts  tending  to  show  that  the  en- 
gineer knew  or  should  have  known  that  the 
blowing  of  the  whistle  might  frighten  the 
team."  See,  also,  Norton  v.  Eastern  Rail- 
road Co.,  113  Mass.  366;  Flynn  v.  Boston  & 
A.  R.  Co.,  169  Mass.  305,  47  N.  B.  1012; 
Whitney  y.  Bailroad  Co.,  69  Me.  208;  P.  W. 
&  R.  B.  Co.  V.  Burkhardt  83  Md.  616,  34  Atl. 
1010;  Webb  v.  Ballway  Co.,  202  Pa.  511,  52 
Atl.  5;  Helnlnger  v.  Great  Northern  Bail- 
road  Co.,  59  Minn.  458,  61  ^.  W.  558;  Ab- 
bott V.  Kalbus,  74  Wis.  504,  43  N.  W.  367; 
Calhoon  v.  Chicago  &  Northwestern  B.  Co., 
85  Wis.  570,  55  N.  W.  900;  Dewey  v,  BaU- 
way  Co.,  99  Wis.  455,  75  N.  W.  74;  Louis- 
ville &  Nashville  B.  Co.  v.  Smith,  107  Ky, 
178,  53  &  W.  269.  Much  is  mdde  of  the  fact 
that  the  whistle  was  souuded  before  a  whis- 
tling post  near  Charleston  was  reached. 
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(71  Kan.  S04) 

STATE  T.  BUFPINGTON. 
(Sapreme  Court  of  Kansas.     July  7,  1005.) 

1.  Accused    as    Witness— Cbos»-Examina- 
TiON— Impeachment. 

The  defendant,  having  assumed  the  char- 
acter of  a  witness,  was  subject  to  the  rules  ap- 
plicable to  any  witness,  and  questions  as  to  his 
past  life  and  conduct  which  would  impair  his 
credibility  were  not  improper. 

[Ed.  Note. — For  cases  in  point,  see  vol.  "80, 
Cent.  Dig.  Witnesses,  §S  979-984,  1144-114&] 

2.  Cbiminai.  Law— Inbtbuctions. 

No  error  was  committed  in  refusing  an  in- 
struction covering  several  propositions  of  law, 
where  the  court  adopted  the  better  practice  of 
riving  each  important  proposition  in  a  single 
uistmction,  and  arranging  all  in  logical  order. 

81  P.— 80 


The  fact.  If  it  be  one,  had  no  bearing  on  the 
duty  of  the  railway  company  to  the  plaintiff 
below.  The  post  was  an  admonition  to  the 
engineer  to  whistle  for  the  station  or  cross- 
ing at  that  place  a  certain  distance  away. 
Other  signals  than  those  for  stations  and 
crossings  are  required  and  given.  Whwe 
statutory  signals  are  insufficient  to  properly 
warn  travelers  over  crossings,  railroad  com- 
panies are  requited  to  give  others,  and  they 
have  been  held  responsible  for  the  conse- 
quences of  falling  to  give  such  additional 
warnings.  In  this  Instance  the  whistle  was 
not  sounded  as  a  warning  to  those  at  the 
station  or  crossing,  or  for  any  who  might  be 
approaching  them.  It  was  the  usual  method 
of  communication  between  the  engineer  and 
conductor  as  to  whether  a  stop  should  be 
made  at  that  station.  It  Involved  the  In- 
quiry of  the  engineer,  the  answer  of  the 
conductor,  and  the  return  notice  from  the 
engineer  that  the  answer  had  been  received- 
There  is  nothing  In  the  testimony  to  show 
that  this  colloquy  should  have  been  deferred 
until  the  whistling  post  had  been  passed,  nor 
anything  tending  to  show  that  the  whistle 
was  sounded  unnecessarily,  or  In  conflict 
with  any  rule  of  the  company.  Even  If  the 
whistle  could  as  well  have  been  sounded  at 
some  other  place  and  time,  it  did  not  appear 
that  It  was  a  negligent  act,  under  the  cir- 
cumstances, toward  the  plaintiff.  If  the  en- 
gineer had  known  of  the  presence  of  the 
team,  and  had  observed  that  It, was  fright- 
ened at  the  train.  It  might  have  been  his 
duty  to  have  postponed  further  signals  un- 
til the  danger  had  been  averted.  The  find- 
ings of  the  jury,  however,  relieve  him  from 
the  imputation  of  negligence  on  that  ground. 
So,  too,  if  the  Injury  bad  occurred  at  a  cross- 
ing, or  the  approach  to  one,  other  considera- 
tions would  have  arisen. 

Under  the  findings,  supplemented  by  the 
evidence,  it  is  clear  that  the  railway  company 
was  not  culpably  negligent  toward  the  plain- 
tiff below,  and  hence  the  Judgment  must  be 
reversed,  with  the  direction  to  enter  judg- 
ment In  favor  of  the  railway  company.  All 
the  Justices  concurring. 


3.  HoMiciDK  —  InsTECcriONS  —  Self-De- 

FENSE. 

An  instruction  that  "if  the  Jury  believe 
from  the  evidence  that  at  the  time  of  the  shoot- 
ing in  question  the  said  Oda  Miller  made  an 
attack  upon  the  defendant  with  a_  chair,  un- 
der such  circumstances  as  to  create  in  the  mind 
of  a  reasonably  and  ordinarily  prudent  man  a 
belief  that  he  was  in  danger  of  bein^  killed  or 
of  receiving  great  bodily  harm  immediately,  and 
if  the  jury  further  believe  from  the  evidence 
that  the  defendant  at  the  time  did  honestly  be- 
lieve that  he  was  in  imminent  danger  of  re- 
ceiving great  bodily  harm,  and  in  good  faith 
shot  to  protect  himself  therefrom,  and  if  you 
further   believe   that   the   defendant,    acting   In 

food  faith,  did  not  fire  any  more  shots  than  he 
ad  a  reasonable  right  to  believe,  under  the 
circumstances  in  which  he  was  placed,  was  nec- 
essary to  protect  himself  or  his  wife  from  death 
or  great  bodily  harm,  then  you  should  find  the 
defendant  not  guilty,"  was  pertinent  and  cor- 
rect 

(E!d.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  H  158-167,  629.] 

4.  Same— Necessitt  of  Request. 

In  the  absence  of  a  request  for  a  definition 
of  the  words  "in  the  heat  of  passion,"  the  omis- 
sion to  give  one  is  not  ground  for  reversal. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Crimmal  Law,  ^  1990.] 

6.  Same— Defendant  as  a  Witness. 

An  instruction  that  "the  defendant  'la  a 
competent  witness  in  bis  own  behalf,  and  that 
they  have  a  right  to  consider  his  evidence,  and 
are  to  give  it  such  faith  and  credit  as  they  may 
believe  it  entitled  to  receive,"  when  considered 
in  connection  with  other  instructions  given, 
did  not  imply  that  any  consideration  of  de- 
fendant's evidence  was  optional  with  the  Jury. 

6.  Same— Justification. 

Mere  words,  however  abusive  and  insult- 
ing, will  not  Justify  an  assanit  nor  constitute 
a  suflScient  provocation  tb  reduce  to  manslaugh- 
ter what  would  otherwise  be  murder. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §  69.] 

7.  Same— Inbtbuctions. 

Points  of  law  applicable  to  the  case  In  de- 
fendant's requests  are  found  to  be  included  in 
the  instructions  given  to  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §  2011.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ellsworth 
County ;   R.  R.  Rees,  Judge. 

George  M.  Bufiington  was  convicted  of  mur- 
der In  the  second  degree,  and  appeals.  Af- 
firmed. 

Ira  E.  Lloyd  aud  Chas.  J.  Evans,  for  ap- 
pellant C.  C.  Coleman,  Atty.  Gen.,  Dalliis 
Grover,  and  Grattan  &  Grattan,  for  appellee. 

JOHNSTON,  C.  J.  George  M.  Bufflngton 
was  charged  with  the  felonious  killing  of 
Oda  Miller,  and  convicted  of  murder  In  the 
second  degree.  Because  of  the  failure  to 
charge  the  jury  on  the  lower  degrees  of  the 
offense,  that  conviction  was  set  aside.  State 
V.  Bufflngton,  66  Kan.  706,  72  Pac.  213.  On 
the  new  trial  he  was  again  found  guilty  of 
murder  In  the  second  degree,  and  has  again 
appealed.  The  "facts  were  quite  fully  set  out 
In  the  first  decision,  and  the  testimony  in  tt^ 
second  trial  appears  to  have  been  substan- 
tially, the  same  as  on  the  first;  showing  that 
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Miller  was  an  employfi  of  the  defendant,  and 
that  the  tragedy  grew  out  o(  a  dispute  be- 
tween them  as  to  whether  Miller  and  other 
of  the  hired  men  were  entitled  to  pay  for 
working  a  quarter  of  a  day  more  than  was 
credited  to  them  by,  the  defendant  The  tes- 
timony offered  by  the  state  is  to  the  effect 
that,  In  discussing  this  claim  with  ohe  Shep- 
ard,  the  defendant  made  a  remark  imputing 
blame  to  Miller,  or  rather  to  the  effect  that 
he  had  shirked  in  his  work.  Miller,  who  was 
in  an  adjoining  room,  came  into  the  room 
where  defendant  was,  saying:  "Look  here, 
old  man.  You  don't  know  who  you're  talk- 
ing about.  I  will  fix  you."  BufBngton,  who 
was  sitting  In  a  rocking-chair,  said  to  Miller : 
"Get  out  of  here,  Oda.  I  don't  want  anything 
to  do  with  you."  Shepard  then  Interposed, 
saying  to  Miller :  "Leave  the  old  man  alone. 
We  can  settle  this  without  trouble."  MUler 
then  turned  aside,  when  the  defendant  said: 
"Get  out  of  here,  Oda,  or  1  will  shoot  hell  out 
of  you."  Miller  then  took  hold  of  the  back 
of  the  rocklng-chalr,  tipping  it  forward ;  and 
the  defendant  slid  out  of  it,  going  down  on 
one  knee  by  the  side  of  an  open  satchel.  In 
which  was  a  loaded  revolver,  which  he  seized. 
His  wife,  who  had  come  into  the  room,  threw 
her  arms  about  his  neck,  saying,  "Oh,  don't 
do  that,  George!"  and  placed  her  body  be- 
tween him  and  Miller.  While  in  these  posi- 
tions, Miller,  who  bad  lifted  the  chair  in 
front  of  him,  said,  "Qet  out  of  the  way,  old 
lady,  and  I  will  fix  him;"  and  jiist  then  de- 
fendant fired  a  shot  at  Miller,  which  was 
quickly  followed  by  a' second  one,  and  Miller 
In  the  meantime  fell  forward  against  the  de- 
fendant. Two  other  shots  were  fired  into  his 
body.  Immediately  after  the  shooting  Mil- 
ler was  found  dead,  and  four  bullet  holes 
were  discovered  in  his  body — one  in  his 
breast  and  three  In  his  back.  Defendant 
asked  some  of  the  men  to  take  Miller's  body 
from  his  room,  and,  as  no  one  did  so,  he  went 
in,  seized  hold  of  Miller's  feet,  and  dragged 
the  body  face  downwards  out  <5f '  the  room 
and  upon  a  porcb,  where  it  remained  all 
night,  and  until  the  coroner  came  on  the  fol- 
lowing day.  There  is  testimony  of  coarse 
and  harsh  statements  made  by  the  defendant 
after  the  killing  as  to  the  corpse  and  its  dis- 
position. There  is  testimony  that  he  told  a 
witness  that  In  the  scuffle,  "I  grabbed  for  my 
gun,  and  finally  I  got  my  gun,  and  as  soon  as 
I  got  my  gun  I  knew  he  was  a  dead  man." 
The  defendant  claims  that  Miller  made  an 
unprovoked  attack  upon  him,  and  for  bis  own 
protection  it  appeared  to  be  necessary  to 
shoot  and  kill  bim.  There  Is  the  further 
claim  that  his  wife  was  not  trying  to  prevent 
him  from  using  the  revolver  when  she  threw 
her  arms  around  his  neck,  but  placed  herself 
between  him  and  Miller  to  shelter  him  from 
an  assault'  which  Miller  was  making  upon 
him  with  the  uplifted  ■  rocfclng-chair.  The 
state  coDteiids  that  Miller  merely  used  the 
chair  as  a  shield  as  against  the  bullets  of  de- 
fendant's gun. 


A  number  of  exceptions  were  taken  to  rul- 
ings upon  testimony.  The  defendant  was 
placed  upon  the  witness  stand  and  testified 
upon  his  own  behalf;  and,  upon  cross-exam- 
ination, inquiry  was  made  as  to  past  difficul- 
ties of  a  like  character  with  that  under  in- 
vestigatiou.  Of  this  be  complains.  Having 
assumed  the  character  of  a  witness,  he  was 
subject  to  the  rules  applicable  to  any  wit- 
ness, and  questions  as  to  his  past  life  and 
conduct  which  would  affect  or  Impair  his 
credibility  were  not  improper.  The  extent  to 
which  such  an  examination  may  go  is  largely 
a  matter  of  discretion  with  the  trial  court 
State  V.  Pfefterle,  36  Kan.  90,  12  Pac.  406; 
State  V.  Wells,  54  Kan.  161,  37  Pac.  1005; 
State  V.  Greenburg,  59  Kan.  406,  53  Pac.  61. 

The  questions  asked  Mrs.  Buffington  are 
not  deemed  to  be  outside  of  the  boundaries  of 
legitimate  cross-examination. 

Objections  were  made  to  many  of  the  rul- 
ings of  the  court  in  instructing  the  Jury. 
Most  of  the  criticisms  of  the  charge  are  di- 
rected at  the  refusal  of  requested  Instruc- 
tions. Of  those  refused,  many  were  correct 
statements  of  the  law,  but  they  were  fairly 
covered  by  the  Instructions  given  by  the 
judge  In  phraseology  of  his  own.  The  of- 
fense, as  well  as  the  inferior  degrees  of  the 
same,  was  distinctly  defined,  and  the  points 
of  law  arising  under  the  evidence  were  fully 
and  carefully  stated  In  separate  propositions. 
In  those  requested,  a  number  included  sev- 
eral propositions  in  a  single  Instruction,  but 
the  court  adopted  the  better  practice  of  giv- 
ing each  important  proposition  in  a  separate 
Instruction,  and  arranged  tbem  in  logical  or- 
der, so  they  could  be  correctly  understood 
and  applied.  For  instance,  the  sixth  request 
wbich  was  refused,  presented  certain  ele- 
ments which  would  reduce  the  offense  from 
murder  to  manslaughter,  and  also  related  to 
self-defense.  In  several  of  the  instructions 
given,  the  court  pointed  out  the  distinctions 
between  murder  in  the  second  degree  and  the 
several  degrees  of  manslaughter,  and  In  other 
instructions  the  jury  were  advised  how  far 
the  defendant  might  go  in  repelling  an  at- 
tack ;  presenting  every  phase  of  the  law  of 
self-defense  applicable  to  the  case.  Among 
those  on  this  subject,  and  which  largely  em- 
braced the  points  of  the  refused  request  was 
the  following :  "(33)  If  the  jury  believe  from 
the  evidence  that  at  the  time  of  the  shooting 
In  quest;ion  the  said  Oda  MUler  made  an  at- 
tack upon  the  defendant  with  a  chair  under 
such  circumstances  as  to  create  in  the  mind 
of  a  reasonably  and  ordinarily  prudent  man 
a  belief  that  he  was  in  danger  of  being  killed 
or  of  receiving  great  bodily  barm  immediate- 
ly, and  if  the  jury  further  believe  from  the 
evidence  that  the  defendant  at  the  time  did 
honestly  believe  that  he  was  in  Imminent  dan- 
ger of  receiving  great  bodily  harm,  and  In 
good  faith  shot  to  protect  himself  therefrom, 
and  if  you  further  believe  that  the  defend- 
ant, acting  in  good  faith,  did  not  fire  any 
more  shots  than  be  had  a  reasonable  right  to 
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believe,  under  the  drcumstancefl  In  wblcb  be 
was  placed,  was  necessary  to  protect  bimself 
or  bis  wife  from  death  or  great  bodily  barm, 
tben  yon  shonld  find  the  defendant  not  gtill- 
ty."  It  Is  contended  that  in  the  refusal  of 
several  requests  the  jury  were  not  permitted 
to  consider  or  make  due  allowance  for  the  ef- 
fects of  sudden  passion  excited  by  an  attack 
upon  the  defendant  This  criticism  is  hardly 
Justified.  In  the  twentieth  instruction  the 
attention  of  the  Jury  was  directly  called  to 
this  subject,  and  they  were  told  that,  since 
the  killing  was  admitted.  It  was  important  to 
consider  whether  the  killing  was  purposely 
and  maliciously  done,  without  Justification 
and  excuse,  "and  not  done  in  the  heat  of  pas- 
slcMi,  upon  a  sudden  and  sufficient  provoca- 
tion, before  reason  had  time  to  resume  its 
swa.v."  In  the  twenty-first  Instruction  the 
court,  in  describing  ^  malicious  killing,  elim- 
inated one  done  in  a  sudden  transport  of  pas- 
sion under  sufficient  provocation.  In  the 
twenty-sixth,  twenty-seventh,  and  twenty- 
eighth  Instructions  the  court  presented  tha 
different  phases  of  the  law  in  respect  to  the 
taking  of  life  in  the  heat  of  passion ;  telling 
the  Jury  bow  that  elemept  reduced  the  grade 
of  the  offense  and  measured  the  defendant's 
responsibility.  In  these  Instructions  this 
branch  of  the  .case  was  fairly  presented  to 
the  Jury. 

There  Is  complaint  that  the  words  "In  the 
beat  of  passion"  were  not  defined,  but  it  may 
be  noted  that  the  court  was  not  asked  to  de- 
fine them.  It  may  well  be  doubted  If  there  is 
any  necessity  for  defining  a  phrase  which  is 
In  such  common  use  as  the  one  in  question. 
The  words  were  doubtless  used  by  the  Legis- 
lature and  by  the  court  In  their  general  and 
popular  signification,  and  It  is  hard  to  con- 
ceive that  they  were  not  correctly  under- 
stood by  the  Jury.  It  at  least  may  be  said 
that,  In  the  absence  of  a  request  for  a  defini- 
tion of  the  words,  the  omission  to  give  one  Is 
not  ground  for  a  reversal. 

Instead  of  giving  a  requested  Instruction 
that  the  Jury  could  not  disregard  the  testi- 
mony of  the  defendant,  the  court  told  them 
"that  the  defendant  is  a  competent  witness 
In  bis  own  behalf,  and  that  they  have  a  right 
to  consider  his  evidence,  and  are  to  give  it 
such  faith  and  credit  as  they  may  believe  It 
entitled  to  receive."  It  Is  contended  that  the 
language  that  they  "have  a  right  to  consider 
bis  evidence"  implies  that  they  may  use  their 
discretion  as  to  whether  they  shall  or  shall 
not  consider  It.  Although  not  the  best  form 
of  expression,  we  do  not  tbink  that  it  con- 
veys the  idea  that  the  consideration  of  the 
defendant's  evidence  was  optional  with  the 
Jury,  because  In  the  same  instruction  they 
are  specifically  told  to  give  bis  evidence  such 
faith  and  credit  as  they  believe  it  is  entitled 
to  receive.  The  general  instruction  given  as 
to  weighing  the  evidence  in  the  case  makes 
no  exception  of  his,  and  It  is  iiiiposslble  to 
think  that  the  Jury  understood  that  they 
could  overlook  bis  testimony. 


The  defendant  has  no  reason  to  complain 
of  the  instructions  as  to  malice,  or  as  to  the 
definition  of  the  term. 

The  court  instructed  the  Jury  "tbat  no 
words,  however  abusive  and  Insulting,  will 
Justify  an  assault,  or  will  constitute  a  suffi- 
cient provocation  to  reduce  to  manslaughter 
what  would  otherwise  be  murder."  The  In- 
struction is  both  appropriate  and  correct, 
and  within  the  authorities.  Murphy  v. 
State,  31  Ind.  511 ;  Boyle  v.  State,  105  Ind. 
469,  5  N.  E.  203,  55  Am.  Rep. -218;  Crosby  v. 
People,  137  111.  325,  27  N.  E.  49;  People  v. 
Kelly,  113  N.  T.  647,  21  N.  E.  122 ;  Allen  v. 
United  States,  164  U.  S.  492.  17  Sup.  Ct.  154, 
41  L.  Ed.  528;  21  A.  &  B.  Encycl.  of  L.  (2d 
Ed.)  179. 

Other  criticisms  of  the  Instructions  are 
made,  which  have  been  considered,  but  wblcb 
are  not  deemed  to  be  material.  The  evidence 
did  not  warrant  the  submission  of  an  instruc- 
tion as  to  manslaughter  in  the  second  degree, 
and  it  would  have  been  error  to  have  charged 
the  Jury  upon  that  grade  of  the  offense.  Up- 
on the  whole  case,  the  court  Is  of  the  opinion 
tbat  no  prejudicial  error  was  committed  in 
the  trial  of  the  case,  and  tbat  there  Is  suffi- 
cient evidence  to  sustain  the  verdict  of  the 
Jury. 

The  Judgment  will  be  affirmed. 

BURCH,  J.,  not  sitting,  having  been  of 
counsel.    All  the  other  Justices  conciurrlng. 


(71  Kan.  676) 
FIELDS  V.   DEWITT. 

(Supreme  Court  of  Kansas.     July  7,  1905.) 

1.  AppEAif— Review  —  Misconduct  or  Jcbt 

— Presumptions. 

Where  articles  discussing  the  merits  of  a 
case  are  shown  to  have  been  published  during 
the  trial  in  newspapers  of  general  circulation 
in  the  community,  it  cannot  be  presumed  ,upon 
revipw,  against  the  finclinf;  of  the  trial  court, 
that  tliey  were  read  by  the  jury,  there  being  no 
*  direct  evidence  to  that  effect. 

2.  N'Ew    TRiAi^-READiNa    Newspapeb   Com- 
ments. 

To  support  an  application  for  a  new  trial 
upon  the  ground  of  the  misconduct  of  jurors  it 
is  not  sufficient  to  show  that  during  the  trial 
they  read  newspaper  comments  relating  to  the 
case,  without  showing  also  that  the  comments 
were  of  such  a  character  that  they  might  have 
resulted  in  prejudice  to  the  losing  party. 

3.  Trial— Sepabation  of  Jury. 

Wliere  the  jury,  upon  the  submission  of 
a  civil  case,  are  told  that  if  they  have  not  reach- 
ed an  agreement  within  half  an  hour  they  may 
then  separate  for  a  definite  period,  and  at  the 
same  time  are  given  the  statutory  admonition 
with  regard  to  their  conduct  during  such  sepa- 
ration, it  is  not  necessary  that  the  admonition 
be  repeated  before  the  separation  actually  takes 
place. 

4.  Same— Admonition  to  Jubt. 

Where,  upon  the  submission  of  a  civil 
case  the  jury  are  instructed  regarding  their  du- 
ties during  any  separation  that  may  take  place 
before  their  deliberations  are  concluded,  and 
the  attorneys  for  both  parties  afterwards  assent 
to  a  proposal  made  by  the  court  that  the  jury 
be  permitted  to  separate  for  a  definite  time,  the  . 
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proposal  beitiir  made  nnder  such  circamstances 
and  stated  in  such  terms  that  the  court  is  jus- 
tified in  understanding  that  the  attorneys  con- 
sent to  the  jury's  being  dismissed  by  the  bailiff 
in  the  absence  of  the  judge,  the  objection  that 
the  jury  were  not  given  an  additional  admoni- 
tion before  such  separation  is  -not  available  on 
review. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyon  County; 
Dennis  Madden,  Judge. 

Action  by  John  T.  Fields  against  Jezreel 
Dewltt.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Thomson,  Stanley  &  Price,  for  plaintiff  in 
error.  Kellogg  &  Madden,  J.  T.  Prlngle,  and 
Lambert  &  Hugging,  for  defen'lant  in  error. 

MASON,  J.  John  T.  Fields  sued  Jezre6l 
Dewitt  to  recover  upon  a  note  fmr  ?10,000, 
the  execution  of  which  was  denied.  A  ver- 
dict was  returned,  and  a  judgment  rendered 
against  the  plaintiff,  who  prosecutes  error. 

The  principal  grounds  relied  upon  for  a  re- 
versal relate  to  comments  upon  the  case 
made  in  the  local  newspapers  during  the 
trial,  and  to  the  conduct  of  the  court  in  per- 
mittlng  the  jury  to  separate  after  retiring 
for  deliberation  without  receiving  an  ad- 
monition at  the  time  of  their  separation,  and 
In  urging  upon  them  the  desirability  of  their 
reaching  an  agreement  if  possible.  The  trial 
took  place  In  Lyon  county,  lasting  nearly  a 
week,  the  jurors,  of  course,  frequently  sep- 
arating. During  this  time  two  Emporia  dally 
newspapers  published  articles  relating  to  the 
case,  which  were  distinctly  tmfavorable  to 
the  plaintiff,  not  only  by  reason  of  opinions 
directly  expressed  or  clearly  indicated  going 
to  the  merits  of  the  controversy,  but  also  on 
account  of  the  manner  In  which  the  proceed- 
ings were  related.  Several  of  these  articles 
were  of  such  a  nature  that  perhaps  the  read- 
ing of  any  one  of  them  by  a  member  of  the 
jury  before  verdict  would  of  itself  have  fur- 
nished good  ground  for  a  new  trial.  The 
plaintiff  claims  that  there  Is  a  presumption 
that  the  jurymen  did  read  them,  and  cites 
In  support  of  the  contention  Meyer  v.  Cad- 
walader  (O.  C,  E.  D.  Pa.)  49  Fed.  32,  and 
Morse  v.  Montana  Ore  Purchasing  Co.  (C.  C, 
D.  Mont.)  105  Fed.  337.  The  opinion  in  each 
of  those  cases  is  the  announcement  by  the 
trial  court  of  the  reasoning  by  wliich  it  was 
Impelled  to  grant  a  new  trial,  In  the  course 
of  which  it  is  said,  In  effect,  that  under  the 
drcumstnnces  there  present  the  court  might 
be  satisfied  that  certain  newspaper  articles 
published  during  the  trial  were  seen  and 
read  by  the  jury,  although  there  was  no  di- 
rect evidence  to  that  effect.  What  Is  spoken 
of  as  a  presumption  in  this  connection  Is 
merely  an  Inference  based  upon  the  unreason- 
ableness of  any  other  conclusion.  In  a  given 
case  a  trial  court  may  be  justified  In  believ- 
ing that  certain  newspaper  publications  had 
been  read  by  the  jury,  although  there  is 
no  dli'ect  evidence  of  the  fact,  and  In  act- 


ing upon  that  belief;  bat  ft  does  not  fol- 
low that  its  failure  to  take  that  view  may 
be  held  by  a  reviewing  court  to  consti- 
tute error.  In  the  present  case  the  question 
was  not  permitted  to  rest  upon  circumstan- 
tial evldejice  only.  'Eight  jurors  made  affida- 
vit that  they  had  read  none  of  the  articles 
in  question.  This  not  only  exonerated  these 
particular  jurors  from  the  charge  of  individ- 
ual misconduct,  but  tended  to  allay  suspi- 
cion against  the  others  by  confuting  the  ar- 
gument that  the  publicatlona  were  made  so 
broadcast  that  they  could  not  have  escaped 
the  observation  of  any  one  Interested  In  the 
matter.  Eabb  of  the  remaining  four  jurors 
made  affidavit  that  he  had  read  all  or  a  part 
of  some  one  newspaper  comment  on  the  tri- 
al. There  was  no  showing,  however,  that 
the  articles  that  were  read  in  whole  or  in 
part,  or  any  of  them,  were  of  the  number 
mentioned  In  the  motion  tor  a  new  trial  and 
complained  of  by  the  plaintiff.  In  the  case 
of  two  of  them  the  contrary  is  made  to  ap- 
pear affirmatively,  in  one  instance  by  the 
date  of  the  publication  of  the  article  read 
and  in  the  other  by  its  title.  In  the  case  of 
the  other  two  the  re<^td  is  silent  on  this  sub- 
ject Beyond  the  mere  fact  that  the  articles 
read  related  in  some  way  to  the  trial,  there 
is  nothing  to  indicate  their  contents.  This 
is  not  .sufficient  in  Itself  to  require  the  set- 
ting aside  of  the  verdict.  17  A.  &  E.  Encyc. 
of  L.  1248.  Misconduct  of  the  jury  is  not  to 
be  presumed.  Same,  p.  1206.  It  is  incum- 
bent upon  the  party  alleging  It  to  prove  It. 
There  was  a  showing  that  some  objectionable 
articles  were  published  and  that  some  arti- 
cles relating  to  the  case  were  read  by  jurors. 
But  there  was  no  direct  evidence  that  any 
of  the  objectionable  articles  were  read,  and 
It  cannot  be  said  that  the  court  erred  in  not 
drawing  that  conclusion  from  the  attendant 
circumstances,  and  there  was  no  evidence 
whatever  that  any  of  the  articles  that  were 
shown  to  have  oeen  read  were  objectionable. 
Upon  the  publication  of  the  first  of  the  ob- 
jectionable articles  the  plaintiff  called  the 
attention  of  the  court  to  the  matter,  and  ask- 
ed that  steps  be  taken  "by  admonishment  of 
the  jury  and  of  the  editors  and  reporters,  or 
by  contempt  proceedings,  to  prevent  Injury 
to  the  plaintiff  by  any  successive  articles  of 
a  like  nature."  The  court  duly  cautioned  the 
jury  against  being  influenced  by  newspaper 
comment,  but  refused  to  take  any  other  ac- 
tion in  the  matter,  and  this  refusal  Is  as- 
signed as  error,  being  characterized  as  an 
abuse  of  discretion  which  prevented  a  fair 
trial.  Inasmuch  as,  for  reasons  already  giv- 
en, we  hold  that  no  prejudice  is  shown  to 
have  resulted  to  the  plaintiff  from  any  of  the 
publications  that  were  made  at  any  time,  the 
failure  of  the  court  to  take  the  action  re- 
quested cannot  be  deemed  to  have  Injured 
the  plaintiff,  even  If  it  could,  under  any  cir- 
cumstances, have  constituted  a  ground  for  re- 
versing the  Judgment 
Complaint  is  also  made  of  the  fact  that 
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the  affidavits  of  the  four  Jnrors  who  had 
read  some  newspaper  comment  on  the  case 
included  statements  that  what  they  read  did 
not  In  any  way  influence  their  Terdict  The 
court  announced  that  it  gave  no  weight  to 
these  statements,  regarding  them  as  incom- 
petent, and  formally  sustained  an  objection 
to  their  consideration.  The  question  of  their 
admissibility  Is  therefore  not  presented. 

The.  case  was  submitted  to  the  jury  at 
about  half  past  6  o'clock  on  a  Saturday  aft- 
ernoon. At  that  time  the  court  told  the  jury 
that  If  by  6  o'clock  they  had  not  arrived  at 
a  verdict  they  might  then  separate,  and  re- 
assemble at  half  past  7,  and  also  gave  them 
the  admonition  required  by  the  statute  as  to 
their  conduct  during  the  separation  thus  ex- 
pressly provided  for  or  any  that  might  take 
place  later.  The  Jury  were  allowed  to  aep- 
arate  and  remain  apart  from  6  o'clock  until 
half  past  7,  and  again  from  11  o'clock  on 
Saturday  night  until  9  o'clock  on  Monday 
morning,  without  being  called  into  court  and 
having  the  adpionitlon  repeated  to  them.  It 
is  contended  tliat  these  facts  require  the 
granting  of  a  new  trial,  upon  the  authority 
of  Pracht  v.  Whittridge,  44  Kan.  710,  25 
Pac.  192.  There  a  new  trial  was  ordered  be- 
cause of  the  omission  of  the  court  to  admon- 
ish the  Jury  with  reference  to- several  separa- 
tions that  were  permitted  after  they  had 
retired  for  deliberation.  A  number  of  sepa- 
rations had  occurred  before  the  case  was 
submitted,  and  upon  each  of  these  an  ad- 
monition had  been  given  relating  tb  that 
particular  occasion,  but  the  Jury  were  not 
told  then  or  at  any  time  that  they  were  to 
observe  the  same  rules  upon  all  future  sep- 
arations, or  upon  any  of  them.  The  decision 
goes  no  further  than  to  hold  that  the  statute 
is  mandatory,  and  that,  where  the  Jury  are 
allowed  to  separate  after  the  submission  of 
the  case  to  them,  without  at  any  time  hav- 
ing received'  an  admonition  covering  their 
conduct  during  such  separation,  a  new  trial 
must  be  awarded,  unless  It  be  shown  that  no 
prejudice  to  the  losing  party  resulted.  Is 
criminal  cases  it  is  necessary  that  the  ad- 
monition shall  be  given  "when  the  Jurors  are 
I)ermltted  to  separate  after  being  impaneled, 
and  at  each  adjournment"  (section  5680, 
Gen.  St.  1901),, while  the  provision  of  the 
Civil  Code  (section  472C,  Gen.  St.  1901)  is 
merely  that,  "if  the  jury  are  permitted  to 
separate,  either  during  the  trial  or  after  the 
case  is  submitted  to  them,  they  shall  be  ad- 
monished" as  to  their  duty  in  that  regard. 
The  obvious  difference  in  the  language  of 
the  two  sections  cited  suggests  a  like  differ- 
ence in  the  legislative  intent.  In  the  pres- 
ent case  there  was  at  least  a  literal  compli- 
ance with  the  statute.  The  Jury  were  per- 
mitted to  separate  after  the  cause  was  sub- 
mitted to  them,  and  they  were  admonished 
as  to  their  duty  while  so  separated.  So  far 
as  relates  to  the  first  separation,  the  objec- 
tion made  la  without  substance.  The  Jury 
were  told  that  In  half  on  hour  they  might 


seimrate  for  a  stated  time  under  directions 
then  fully  given  them.  There  was  no  occa- 
sion for  the  repetition  of  these  instructions  a 
few  minutes' later  at  the  very  moment  of  the 
separation.  Whether  the  fact  that  the  Jury 
were  told  to  observe  the  same  admonition  at 
any  other  separation  that  might  take  place 
dispensed  with  the  necessity  for  any  further 
action  In  that  regard  need  not  be  decided,  the 
matter  being  controlled  by  another  consid- 
eration. The  trial  court  found  that  the  plain- 
tiff, by  his  attorneys,  had  consented  that  the 
Jury  might  be  allowed  to  separate  until  Mon- 
day morning  without  being  further  adimon- 
Ished,  and  had  thus  waived  any  irregular- 
ity in  that  respect  Plaintiff's  counsel  con- 
tend that  what  was  agreed  to  was  merely 
that  the  jury  might  separate  until  the  time 
stated,  and  that  there  was  no  thought  on 
thehr  part  of  consenting  to  any  departure 
from  the  regular  procedure.  It  having  been 
assumed  by  them  that  before  the  separation 
the  Jury  would  be  called  In  and  again  ad- 
monished. The  agreement,  as  shown  by  the 
record,  was  effected  by  the  consent  of  the 
attorneys  to  a  proposal  made  by  the  court, 
the  terms  of  which  were  not  as  explicit  aa 
might  be  desired,  but  which  was  made  under 
such  circumstances  that  the  court  was  jus- 
tified Ii^  understanding  that  in  assenting  to 
it  the  attorneys  agreed  that  the  Jury  might 
be  dismissed  until  Monday  by  the  bailiff  In 
the  absence  of  tiie  Judge,  and  therefore  nec- 
essarily without  receiving  any  additional  ad- 
monition. The  objection  based  upon  the 
manner  of  the  second  separation  is  on  thia 
account  not  available  on  review. 

The  claim  that  the  court  exceeded  proper 
limits  In  urging  upon  the  jury  the  desira- 
bility of  theh-  reaching  an  agreement  is  bas- 
ed upon  an  affidavit  made  by  the  plaintiff  In 
support  of  his  motion  for  a  new  trial,  set- 
ting out  that  upon  the  return  of  the  Jury  on 
Monday  morning  the  court  "Insisted  that 
the  Jury  should  agree  if  they  could,  and 
urged  upon  them  to  do  so;  that  it  was  a  big 
case,  and  that  neither  he  nor  they  wished 
to  try  It  again,  and,  if  possible,  they  should 
agree."  The  record  shows  a  statement  by 
the  court  that  "with  reference  to  the  direc- 
tion to  the  Jury  to  agree,  Mr.  Fields,  in  his 
affidavit,  puts  the  matter  a  little  stronger 
than  the  court  put  It  to  the  Jury";  that  the 
Jury  were  told  "to  make  all  reasonable  ef- 
fort to  agree;  that  It  was  an  important  case, 
one  in  which  there  was  considerable  costs; 
and  that  they  should  make  all  possible  ef- 
fort to  agree  and  determine  the  matter,  and 
to  try  to  do  the  best  they  could  to  agree." 
The  showing  of  the  plaintiff,  as  modified  by 
the  statement  of  the  court,  falls  far  short  of 
establishing  coercion.  Charges  to  the  jury  of 
a  character  similar  to  those  here  shown  have 
often  been  held  to  be  unobjectionable.  11 
Enc.  of  P.  &  P.  304,  305. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring,  except  POETER,  J.,  not  sit- 
ting. T 
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(71  Kan.  ST4) 

RYAN  LIVE   STOCK  &  FEEDING  CO.  ▼. 
KELLY. 

(Supreme  Court  of  Kansas.    July  7,  1905.) 

COBPOBATiONS  —  Foreign  Cobpobations— 
Compliance  with  State  Law — Compli- 
ance AFTEB  Suit. 

A  foreign  corporation  which  has  not,  at 
the  commencement  of  an  action  by  it,  complied 
with  the  corporation  laws  of  the  state,  may  8ul>- 
sequently  comply  therewith  and  maintain  the 
action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Gent  Dig.  Corporations,  fi  2542,  2544,  2545.] 

Errcw  from  District  Court,  Leavenworth 
County;   J.  H.  Gillpa trick.  Judge. 

Action  by  the  Ry^n  Live  Stock  &  Feeding 
Company  against  E.  A,  Kelly.  There  was  a 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

C.  R.  Middleton  and  F.  P.  FltzwllUam,  for 
plaintiff  in  error.  Atwood  &  Hooper,  for 
defendant  in  error. 

PER  CURIAM.  The  plaintiff  in  this  case  Is 
a  private  foreign  corporation,  and  it  was  con- 
ceded upon  the  trial  that  it  had  not  at  the 
commencement  of  the  action  complied  with 
the  corporation  laws  of  the  state  of  Kansas; 
but  it  was  proven  that  prior  to  the. trial  In 
this  case  it  had  complied  therewith,  and  bad 
received  a  certificate  from  the  Secretary  of 
State  evidencing  tliat  fact.  The  sole  ques- 
tion presented  in  this  case  is  whether  the 
corporation,  not  having  filed  the  statement 
and  procured  the  certificate  required  by  law 
before  the  commencement  of  the  action, 
could  comply  with  the  law  thereafter,  and 
maintain  the  action.  The  court  below  de- 
cided this  question  In  the  negative,  and  dis- 
missed the  action.  Its  judgment  is  reversed 
on  the  authority  of  State  v.  Book  Co.,  69 
Kan.  1,  76  Pac.  411.  and  Deere  v.  Wyland,  69 
Kan.  255,  76  Pac.  8(53;  Hamilton  v.  Reeves 
&  Co.,  69  Kan.  844,  76  Pac.  418. 


(71  Kan.  877) 

CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  MORRILL. 

(Supreme  Court  of  Kansas.    July  7,  1905.) 

Negligence— Actions— Instbuctions. 

In  an  action  for  injuries,  plaintiff  pleaded 
and  introduced  evidpnee  to  prove  that  he  was 
Injured  by  the  giving  way  of  a  platform  which 
constituted  a  landing  place  between  two  ladders 
used  for  descent  into  •&  well.  Defendant's  evi- 
dence showed  that  the  portion  of  the  structure 
which  gave  way  was  not  the  platform  which 
was  meant  for  the  use  of  men  descending  into 
the  well,  but  was  some  boards  which  were 
nailed  to  stringers,  slanting  across  them  to  hold 
them  in  position.  The  court  submitted  the  is- 
sue of  defendant's  negligence  "in  not  exercis- 
ing ordinary  care  to  ascertain  the  alleged  dan- 
gerous condition  of  said  platform,  wooden  cross- 
beams, and  other  wooden  structure  used  in  said 
well."  Held,  that  the  charge  was  erroneous, 
in  that  it  submitted  to  the  jury  the  issue  of  neg- 
ligence in  respect  to  portions  of  the  structure 
which  were  not  meant  for  the  use  of  persons 
descending  into  the  well,  and  which  plaintiff 
did  not  claim  to  have  used. 


E3rror  from  District  Court,  Smith  County; 
R.  M.  Pickler,  Judge. 

Action  by  Jesse  Morrill  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany. There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

M.'  A.  Low,  W.  F.  Evans,  ,and  Paul  E. 
Walker,  for  plalntlfC  In  error.  D.  M.  Rellhan, 
for  defendant  in  error. 

PER  CURL4M.  The  plalnuJ  sued  for  in- 
juries occasioned  by  the  breaking  of  a  wood- 
en platform  forming  part  of  a  wooden  struc- 
ture used  as  a  means  of  acc&ss  to  a  steam 
pump  placed  down  near  the  water  In  a  deep 
well,  constituting  a  part  of  the  defendant's 
pumping  station  at  Kensington.  In  the  well 
were  several  flights  of  ladders  or  steps,  and 
several  platforms.  The  plaintiff  pleaded  that 
the  first  filght  of  steps  rested  upon  the  first 
platform,  and  that  as  he  stepped  from  the 
ladder  upon  the  platform,  while  descending 
into  the  well,  th^  platform  broke  into  pieces, 
and  caused  him  to  fall  and  be  injured.  His 
evidence  supported  the  allegations  of  his  pe- 
tition in  every  particular  as  to  the  portion  of 
the  structure  which  broke.  The  platform  In 
question  rested  upoa  beams  or  stringers,  and 
was  about  three  feet  by  four  feet  In  dimen- 
sion. The  defendant's  evidence  showed  that 
the  foot  of  the  ladder  referred  to  rested  up- 
on the  east  side  of  the  platform;  that  the 
top  of  the  second  ladder,  leading  down  to 
the  second  platform,  rested  against  the  west 
side  of  the  first  platform;  that  out  to  the 
west  of  this  platform  ^nd  to  the  west  of  the 
top  of  the  second  ladder  some  boards  were 
nailed  to  the  stringers,  slanting  across  them, 
as  braces  to  hold  the  strli^gers  In  position, 
leaving  an  open  space  some  three  or  four  feet 
wide  between  the  brace  boards  and  the  plat- 
form; that  these  boards  were  not  designed 
to  be  used  as  a  means  of  passage  Into  and 
out  of  the  well,  and  were  not  used  for  such 
purposes,  and  after  the  plaintiff's  fall  these 
boards  were  found  to  be  broken,  while  the 
platform  which  plaintiff  claims  gave  way  be- 
neath him  was  not  only  unbroken,  but  that 
It  did  not  even  need  repairing  until  a  num- 
ber of  months  afterward.  This  sharp  con- 
flict In  the  evidence  raised  a  question  as  to 
the  duty  of  the  defendant  with  reference  to 
the  safety  of  the  slanting  boards.  Upon  this 
subject  the  defendant  requested  the  court  to 
give  the  following  instruction:  "You  are  in- 
structed that  if  you  find  from  the  evidence 
that  the  part  of  the  structure  which  gave  . 
way  In  the  well  In  question  was  not  con- 
nected with  the  ladder  leading  from  the  top 
of  the  well  to  the  first  landing,  nor  with  the 
ladder  leading  from  the  first  to  the  second 
landing,  and  was  not  there  for  the  purpose 
of  assisting  persons  In  going  Into  x)r  coming 
out  of  the  well,  but  was  placed  there  simply 
as  a  brace  and  support  for  the  stringers  and 
pipe,  and  that  It  was  not  necessary  or  cus- 
tomary to  use  said  portion  of  the  structure 
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vhlch  gave  yraj  tat  the  purpose  of  going  into 
or  coming  out  of  the  well,  then  you  are  In- 
•tructed  tliat  tlie  railway  company  was  not 
boond  to  maintain  said  portion  of  the  struc- 
tore  in  a  condition  sufQcient  to  bold  tbe 
weight  of  a  man,  and  the  railway  company 
owed  no  duty  to  the  plaintifT  to  maintain  the 
portion  of  the  structure  which  gave  way  in 
such  a  manner  as  to  sustain  his  weight;  and, 
even  if  you  find  from  the  evidence  that  plain- 
tiff was  directed  to  go  into  the  well,  your 
verdict  must  be  for  the  defendant"  The  re- 
quest was  refused,  and  the  court,  on  its  own 
motion,  instructed  the  Jury  as  follows:  "Tbe 
alleged  acts  of  negligence  of  which  plaintiff 
claims,  so  far  as  your  inquiry  under  tbe  evi- 
dence may  extend.  Is  as  follows:  In  not  ex- 
ercising ordinary  care  to  ascertain  tbe  al- 
leged dangerous  condition  of  said  platform, 
wooden  crossbeams,  and  other  wooden  struc- 
ture used  in  said  well."  Tbe  instruction  re- 
fused very  fairly  presented  tbe  defendant's 
theory  of  tbe  case.  Tbe  only  valid  criticism 
of  It  which  can  be  made  is  that  It  perhaps 
decided  for  tbe  jury  tbat  tbe  slanting  boards 
were  not  of  such  a  character  as  to  present 
tbe  appearance  of  a  platform,  and  justify 
one  looking  after  the  defendant's  pumping 
apparatus  In  the  well  to  use  It  as  such.  But 
if  tills  be  true,  tbe  Instruction  given,  after 
calling  attention  to  a  structure  which  the 
plalntlfTs  pleadings  and  testimony  show  he 
did  not  use.  In  effect  decided  for  tbe  jury, 
and  against  tbe  defendant,  the  same  ques- 
tion of  fact,  and  left  the  jury  free  to  consider 
tbe  defendant's  responsibility  in  not  exercis- 
ing ordinary  care  to  ascertain  the  strength  of 
tbe  slanting  boards,  even  though  they  were 
not  open  to  use  in  going  into  tbe  well,  were 
mere  braces,  not  designed  to  sustain  the 
weight  of  a  man,  and  were  not  of  a  char- 
acter to  invite  a  man  to  use  them  as  a  plat- 
form. None  other  of  the  Instructions  given 
cored  this  defect,  or  covered  the  subject  of 
tbe  instruction  refused. 

Hence  tbe  judgment  of  the  district  conrt 
mnst  be  reversed,  and  a  new  trial  granted, 
and  It  Is  ao  ordered. 


(71  Kan.  884) 

GRIGGS  et  aL  v.  CORSON  et  al. 
(Supreme  Court  of  Kansas.    July  7,  1905.) 

1.  BrLLS    AND    Notes— Amount    of   Notes— 
DcriNrrxNEss  of  Stateubnt. 

Where  parts  of  a  note  and  the  coupons  at- 
tached, and  the  mortgage  securing  the  same, 
combine  to  show  that  it  was  given  for  Jl.OOO, 
and  tbe  petition  claims  tbat  sum,  an  objec- 
tion to  any  testimon;^  under  tbe  petition  because 
tlie  amount  named  in  the  note  is  indefinite  is 
not  good,  although  one  part  of  tbe  note  states 
that  it  is  given  for  $1,500. 

2.  Venue— Chanob  —  Affidavit  of  Pbeju- 
dice— sufcicienct. 

An  affidavit  for  a  change  of  venue,  con- 
taining a  naked  declaration  and  conclusion  that 
the  judge  is  prejudiced,  is  insufficient. 

[Ed.  Note. — For  cases  in  iMint,  see  voL  48; 
Cent  Dig.  Venue,  i  IICJ 


3.  Depositions  —  SuPFBXBfliOir  —  Aoiaan* 

BiLiTT  IN  Part. 

Where  portions  of  a  deposition  are  ad- 
missible, the  deposition  should  not  be  sap- 
pressed. 

[Ed.  Note. — For  cases  in  point  see  toL  16^ 
Cent  Dig.  Depositions,  U  219,  221.] 

Error  from  District  Court,  Meade  County: 
B.  H.  Madison,  Judge. 

Action  betw^n  R.  W.  Griggs  and  others 
and  Alice  V.  Corson  and  others.  There  was 
a  judgment  for  the  latter,  and  tbe  former 
bring  error.    Affirmed. 

Peters  &  Peters  and  R.  W.  Griggs,  for 
plaintiffs  in  error.  A.  T.  Bodle,  Sr.,  and 
Francis  C.  Price,  for  defendants  In  errM:. 

PER  CURIAM.  Although  one  part  of  the 
note  in  controversy  stated  tbat  it  was  given 
for  11,500,  other  parts  of  the  note,  and  also 
tbe  coupons  attached,  as  well  as  tbe  mort- 
gage securing  the  note,  combined  to  show 
that  it  was  given  for  $1,000.  This  was  tbe 
amount  claimed  in  tbe  petition,  and  the  ob- 
jection to  any  testimony  under  tbe  petition 
because  tbe  amount  named  in  tbe  note  waa 
indefinite  was  not  good.  Howard  T.  Carter 
(Kan.)  80  Pac.  61. 

The  affidavit  to  obtain  a  change  of  venne 
contained  a  naked  declaration  and  conclusion 
that  the  judge  was  prejudiced.  It  was  In- 
sufficient 

The  court  ruled  correctly  in  refusing  to 
suppress  a  deposition.  Portions  of  It,  at  least, 
were  admissible. 

The  acknowledgment  of  tbe  mortgage  In 
suit  was  somewhat  defective,  but  it  was 
good.  In  any  event  between  the  parties  and 
those  who  bad  notice  of  its  existence.  Tbe 
proceedings  under  which  plaintiffs  in  error 
claimed  title  were  sufficient  to  put  them  upon 
Inquiry  and  charge  them  with  notice  of  the 
mortgage. 

There  was  sufficient  proof  of  tbe  delivery 
of  the  mortgage,  and  also  to  support  the  find- 
ings of  tbe  court  of  the  good  faith  of  tb* 
transfers  and  of  the  entire  transection. 

Judgment  affirmed. 


BROWN  T.  DANN. 


(71  Kan.  733) 


(Supreme  C!ourt  of  Kansas.    July  7,  1905.) 

1.  Divorce— FOBOBD  EiHTST  of  Appeabanob 
—Decree. 

A  decree  of  divorce  granted  apon  a  forged 
entry  of  appearance,  and  without  jurisdiction 
of  the  defendant  is  a  nullity,  and  binds  no  one. 

2.  Same— Motion  to  Set -Aside. 

Where  the  defendant  afterward  appears 
and  moves  the  court  to  set  aside  the  void  judg- 
ment, but  subsequently  consents  that  her  mo- 
tion may  be  dismissed,  which  is  done,  the  dia- 
missal  will  not  operate  to  validate  the  judg- 
ment of  divorce,  nor  to  sever  the  marriage  relv 
tion. 
(Syllabus  by  the  Court) 

Error  from  District  Ck>urt,  Stiawnee  <3oti» 
tyi   Sa.  T.  Hazen,  Judge. 
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(Earn. 


Action  by  Milton  Brown  against  Louis  K. 
Dann.  Judgment  for  defendant,  and  plala- 
tlS  brings  error.    Reversed. 

Milton  Brown,  pro  se.  WUIIam  B.  Hazen, 
for  (^efendant  In  error. 

JOHNSTON,  C.  J.  This  was  an  action  by 
Milton  Brown  to  recover  from  Louis  K. 
Dann  tbe  value  of  legal  services  rendered  la 
behalf  of  Ida  L.  Dann  In  proceedings  t>e- 
tween  her  and  Louis  K.  Dann  involving  dl- 
Torce,  alimony,  and  support  It  appears  that 
In  a  proceeding  in  Osage  county  In  1891  a 
Judgment  was  entered  divorcing  Louis  K. 
Dann  from  Ida  L.  Dann.  She  claims  it  was 
rendered  without  service  of  summons  upon 
her  or  an  entry  of  appearance  by  her.  A 
written  entry  of  appearance,  purporting  to 
have  been  signed  by  her,  was  filed  in  the 
case,  but  the  contention  is  that  It  was  a  for- 
gery. Several  years  afterward  she  employ- 
ed the  plaintiff  to  take  legal  steps  to  protect 
her  interests,  and  he  filed  a  motion  in  the 
district  court  of  Osage  county;  asking  that 
the  judgment  of  divorce  be  set  aside  on  .the 
ground  that  it  had  been  rendered  without  Ju- 
risdiction and  was  absolutely  void.  About 
the  same  time  he  began  another  action  in 
behalf  of  Mrs.  Dann  in  the  district  court 
of  Shawnee  county,  asking  for  a  divorce 
from  Mr.  Dann,  and  also  for  alimony.  The 
proceeding  in  Osnge  county  was  transferred 
to  Sliawnee  county  upon  a  change  of  venue, 
and,  after  both  cases  had  been  pending  for 
some  time,  it  appears  that  Louis  K.  Dann 
obtained  a  writing  from  Mrs.  Dann,  consent- 
ing that  an  order  of  dismissal  might  be  en- 
tered in  both  cases.  Both  were  dismissed, 
but  the  order  stated  that  it  was  without 
prejudice  to  the  rights  of  plaintiff's  attor- 
ney. In  this  action  there  was  testimony 
tending  to  show  that  Dann  procured  the 
agreement  of  dismissal  upon  the  promise 
that  he  would  provide  a  home  for  Mrs.  Dann 
and  her  son,  which  he  has  not  done.  After 
offering  proof  in  this  case  that  the  entry  of 
appearance  upon  which  the  entry  of  divorce 
was  rendered  was  forged,  and  that  there' 
was  neither  service  on  nor  appearance  by 
Mrs.  Dann,  and  also  of  the  extent  of  the  legal 
services  rendered  by  the  plaintiff  for  Mrs. 
Dann,  the  sufilclency  of  the  evidence  was 
challenged  by  a  demurrer.  This  the  court 
•ustained,  and  directed  the  Jury  to  return 
a  verdict  for  defendant  The  ruling  was 
based  upon  the  theory  that  the  dismissal 
of  the  motion  to  set  aside  the  Judgment  of 
divorce  because  It  was  void  operated  to  vali- 
date that  Judgment  and  related  back  about 
12  years  to  the  rendition  of  the  Judgment 

If  the  judgment  was  void  and  the  mar- 
riage relation  unbroken,  the  defendant  is 
liable  for  the  reasonable  value  of  services 
rendered  by  the  plaintiff  for  Mrs.  Dann. 
Whatever  the  fact  may  be,  the  testimony 
tends  to  show  that  the  Judgment  was  based 
upon  a   forged   entry   of  appearance,   and 


therefore  the  court  was  without  authority 
to  render  any  decree.  As  the  case  stands, 
it  must  be  assumed  that  the  judgment  was 
a  nullity,  at  least  until  the  dismissal  of  Mrs. 
Dann's.  motion  which  had  for  its  purpose  the 
setting  aside  of  the  Judgment  Did  that 
dismissal  make  valid  a  void  Judgment?  It 
the  decree  was  granted  without  jurisdiction 
of  the  defendant  It  had  no  vitality  and  bound 
no  one.  "In  fact,  a  Judgment  rendered  with- 
out Jurisdiction  is  no  judgment  at  all."  Mas- 
tin  v.  Gray,  19  Kan.  466,  27  Am.  Rep.  149. 
Under  the  testimony  the  case  stood  at  the 
time  of  the  attack  upon  the  judgment  as  If 
no  Judgment  bad  been  rendered,  and  as  If 
the  marriage  relation  still  continued.  Did 
an  attack  on  such  judgment  and  the  with- 
drawal of  it  operate  to  sever  the  marriage 
relation?  We  think  not  There  was  no  trial 
on  the  motion  to  dismiss,  and  no  considera- 
tion of  the  merits.  Mrs.  Dann  appeared  for 
the  purpose  of  setting  aside  a  nullity,  and 
the  allegation  that  the  judgment  was  with- 
out force  Imparted  no  validity  to  it  Her 
consent  to  a  withdrawal  of  the  motion  and 
Its  final  dismissal  only  opwated  to  take  the 
motion  out  of  court  Whatever  may  have 
been  the  intention  of  the  parties,  neither 
their  agreement  nor  the  dismissal  dissolved 
the  marriage  relation.  Bven  if  Mrs.  Dann's 
presence  in  court  for  the  purpose  of  attack- 
ing the  Judgment  vested  the  court  with  Ju- 
risdiction over  her  for  all  purposes,  it  did 
not  affect  the  status  of  the  parties.  Divorces 
are  not  granted  upon  defaults,  nor  is  the  mar- 
riage relation  dissolved  by  the  mere  agree- 
ment of  parties.  Ordinarily  the  disposition 
of  a  motion  does  not  finally  determine  the 
issues  of  a  case,  and  in  the  absence  of  an 
agreement  the  mere  dismissal  of  an  action 
does  not  settle  the  merits  of  It  Whatever 
may  be  the  effects  of  dismissal  In  an  or- 
dinary action  of  contract  or  tort  it  certainly 
cannot  be  deemed  an  adjudication  on  the  mer- 
its In  a  divorce  proceeding.  Marriage  Is  a 
status  in  which  the  public  has  an  interest 
and  it  can  only  be  dissolved  for  the  causes 
and  In  the  manner  prescribed  by  the  Legisla- 
ture. It  cannot  be  done  by  conducting  a- 
one-sided  proceeding  In  court  without  Juris- 
diction of  the  defendant  and,  after  a  void 
decree  has  been  entered,  securing,  the  ap- 
pearance of  the  defendant,  and  upon  consent 
of  the  parties,  without  trial  or  consideration 
of  the  grounds  for  divorce,  effecting  a  dis- 
solution. If  so,  it  would  be  an  easy  matter 
to  obtain  collusive  divorces.  As  the  case 
was  presented  here,  there  was  no  divorce 
when  the  motion  to  set  aside  the  Judgment 
was  filed.  Since  that  time  no  divorce  has 
been  decreed.  The  proceedings^  on  the  mo- 
tion did  not  accomplish  a  divorce,  nor  val- 
idate the  void  Judgment  which  had  been 
previously  rendered. 

The  ruling  of  the  court  sustaining  the  de- 
murrer to  the  evidence  and  directing  Judg- 
ment for  defendant  was  erroneous,  and  wUl 
be  reversed.    AU  the  Justices  concurring. 
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(71  Kan.  885) 

NAYLOR  Y.  BBERY  et  aL 
(Supreme  Ctourt  of  Kansas.    July  7,  1905.) 

1.  Appkai/— Settlement  of  Casb  —  Special 

JCDOES — Loss    OF   JDBISDICTION. 

Where  a  Judge  pro  tern,  of  the  district 
court  extended  the  time  for  making  and  serving 
a  case-made  to  and  including  the  4th  day  of 
April,  and  allowed  10  days  thereafter  In  which 
to  make  and  serve  suggestions  of  amendment, 
and  ordered  that  the  case  be  settled  and  signed 
on  three  days'  notice  "such  signing  and  settling 
to  be  *  *  •  within  the  above-limited  time, 
the  jurisdiction  of  the  judge  to  settle  thevcase 
was  lost  at  least  as  early  as  April  15th. 

2.  Same— Tbarscbipt  —  SuirioiBNcy  of  Ceb- 

TIFICATE. 

A  certificate  thai  "the  above  and  forego- 
ing" are  "a  true,  full  and  complete  copy  of  all 
papers,  proceedings  and  papers,"  but  which 
fails  to  include  a  certificate  that  the  papers 
certified  are  a  true  copy  of  the  record,  is  in- 
sufficient to  justify  the  Supreme  Court  in  treat- 
ing them  as  a  transcript  of  the  record. 

Error  from  District  Court,  Gray  County; 
Cbas.  B.  Lobdell,  Judge. 

Action  by  James  B.  Naylor  against  Minnie 
A.  Beery  and  another.  There  was  a  judg- 
ment for  defendants,  and  plaintiu  brings  er- 
ror.   Dismissed. 

Milton  Brown,  for  plaintiff  in  error.  Ayres 
&  Welch  and  Jno.  S.  Worlcman,  for  defend- 
ants in  error. 

PER  CDBIAM.  This  case  was  tried  before 
Cliariea  E.  Lobdell,  as  jndge  pro  tern,  of  the 
district  court  of  Gray  county,  November, 
1903,  and,  after  Judgment  in  favor  of  the 
defendants,  the  court  extended  the  time  for 
making  and  serving  a  case-made  from  the 
11th  day  of  November,  1903,  to  and  including 
the  4th  day  of  April,  1904,  and  allowed  the 
defendants  ten  days  thereafter  in  which  to 
make  and  serve  suggestions  of  amendment, 
and  ordered  that  the  case  be  settled  and 
signed  on  three  days'  notice  In  writing  by 
either  party  to  the  other,  "such  signing  and 
settling  to  be  at  tbe  city  of  Dodge  City,  in 
Ford  county,  Kansas,  in  said  Judicial  dis- 
trict, within  the  above-ilmited  time."  Under 
numerous  decisions  of  this  court  defining  the 
powers  of  a  Judge  pro  tern..  Judge  Lobdell 
lost  Jurisdiction  to  settle  this  case  at  least 
as  early  as  the  15th  day  of  April,  1904.  The 
case-made,  however,  purports  to  have  been 
settled  and  signed  by  him  at  Dodge  City  on 
the  27th  day  of  June,  1904.  We  cannot, 
therefore,  consider  any  of  the  questions  rais- 
ed in  this  case,  unless  the  record  as  present- 
ed here  is  a  transcript  On  the  4th  day  of 
April.  1904,  Charles  A.  Kraft,  as  clerk  of 
the  district  court  of  Gray  county,  certifies 
under  tbe  seal  of  said  court,  in  a  certificate 
attached  to  the  papers  in  this  case:  "The 
above  and  foregoing  to  be  a  true,  full  and 
complete  copy  of  all  papers,  proceedings  and 
papers."  This  is  not  a  sufficient  certificate 
to  Justify  us  in  treating  it  as  a  transcript  of 
the  record.  In -fact,  it  does  not  include  a 
certificate  that  it  is  a  true  copy  of  the  record. 
By.  Co.  T.  Preston,  63  Kan.  819,  60  Pac.  1050; 


Butler  T.  Scott,  C8  Kan.  512,  76  Pac.  496; 
Byers  v.  Leavenworth  Lodge,  64  Kan.  321, 
38  Pac.  302;  Cook  v.  Ohalliss,  55  Kan.  363,  40 
Pac.  643;  rule  No.  2  of  Supreme  Court  (73 
Pac.  tU). 
The  appeal  In  this  case  will  be  dismissed. 

MASON,  J.,  not  sitting. 


(71  Kan.  728) 
SCHOOL  DIST.   NO.  9,  KINGMAN  COUN- 
TY. V.  BRAND. 

(Supreme  Court  of  Kansas.    July  T,  1905.) 
School  Distbict  —  Bono  or  Tbbasubeb— 

Right  of  Action— Parties. 

Under  section  6174,  Gen.  St  1901,  in  case 
of  the  breach  of  any  condition  of  the  bond  of  a 
school  district  treasurer,  if  the  director  shall 
neglect  or  refuse  to  prosecute  an  action,  then 
any  householder  of  the  district  may  cause  such 
prosecution  to  be  instituted  in  the  name  of,  and 
for  the  benefit  of,  the  school  district,  and  may 
maintain  and  prosecute  such  action  to  final 
judgment. 

[EM.  Note. — For  cases  in  point  see  vol.  43, 
C^t  Dig.  Schools  and  School  Districts,  $  158.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Kingman  Coun- 
ty;  P.  B.  GUlett,  Judge. 

Action  by  M.  J.  Albright,  in  the  name  of 
School  District  No.  9,  Kingman  county, 
against  George  C.  Brand.  Judgment  for  de- 
fendant and  plaintiff  brings  error.  Revers- 
ed. 

M.  J.  Albright  instituted  tliis  action  in  the 
district  court  of  Kingman  county,  in  the 
name  of  School  District  No.  9  of  said  coun- 
ty, and  alleged  that  said  school  district  was 
a  body  corporate,  and  that  the  defendant, 
Geo.  O.  Brand,  was  tbe  treasurer  of  said 
school  district  duly  qualified,  and  had  exe- 
cuted a  bond  to  said  school  district  in  the 
sum  of  $500,  with  sureties,  which  had  been 
approved  by  the  district  clerk,  and  further 
alleged  that  said  Brand,  as  such  treasurer, 
had  committed  a  breach  of  the  condition  of 
said  bond,  in  that  be  bad  wrongfully  and 
Illegally  paid  out  the  money  and  funds  of 
said  school  district  to  the  amount  of  $130 
without  any  order  from  the  school  district 
board  of  said  school  district.  Further,  the 
petition  alleges  that  Brand  had  requested 
and  demanded  of  one  M.  F.  McMahan,  the 
director  of  said  school  district,  that  he  insti- 
tute an  action  for  the  recovery  of  the  money 
against  the  tr^surer  for  tbe  use  and  benefit 
of  the  school  district.  The  petition  alleges 
that  Albright  brought  the  action  for  tbe 
benefit  of  the  school  district  and  that  Al- 
bright was  a  householder  of  the  school  dis- 
trict. The  petition  is  signed  by  Falrchlld  & 
Calkin,  as  attorneys  for  the  plaintiff.  Tbe 
defendant  in  the  action  failed  to  answer  or 
demur  to  the  petition,  but  there  is  a  motion 
in  the  case,  signed,  "School  District  No.  9,  M. 
F.  McMahan,  Director,  by  W.  M.  Wallace, 
Attorney,"  asking  that  the  action  be  dis- 
missed on  the  ground  that  McMahan,  as  suoll^ 
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director,  had  not  authorized  the  bringing  of 
the  action.  Another  motion  purporting  to  be 
on  behalf  of  the  plaintiff  by  Fairchlld  & 
Callcin  and  J.  Q.  Jenkins  was  filed,  asking 
for  Judgment  against  the  defendant  treasur- 
er on  the  pleadings;  and  thereafter  another 
motion  was  filed,  purporting  to  be  by  the 
school  district,  by  W.  M.  Wallace,  its  attor- 
ney, and  M.  F.  McMahan,  its  director,  by 
W.  M.  Wallace,  his  attorney,  which  latter 
motion  is  also  called  a  "plea  in  abatement," 
and  alleges  that  neither  McMahan,  'the  di- 
rector, nor  the  voters  of  the  school  district, 
nor  a  majority  of  them,  ever  directed  or  au- 
thorized the  bringing  of  the  action.  In  none 
of  the  motions  or  pleas  filed  was  there  any 
denial  of  the  allegation  that  the  defendant 
school  district  treasurer  had  wrongfully  paid 
out  the  money  of  the  school  district,  or  that 
Albright  was  a  householder  of  the  school 
district,  or  that  he  had  requested  and  de- 
manded of  the  director,  and  the  director  had 
neglected  and  refused,  to  bring  the  action. 
At  a  regular  term  of  said  court  thereafter 
the  court  heard  the  motion  for  Judgment  on 
the  pleadings  against  the  treasurer,  as  filed 
by  Fairchlld  &  Calkin,  and  overruled  said 
motion,  and  on  the  same  day  heard  the  mo- 
tion and  plea  in  abatement  filed  by  McMa- 
han, director,  and  Wallace,  his  attorney,  to 
dismiss  the  action;  and,  it  being  admitted 
in  open  court  that  the  facts  stated  in  said 
motion  and  plea  in  abatement  were  true, 
the  court  sustained  the  same.  Fairchlld  & 
Calkin  and  J.  Q.  Jenkins,  as  attorneys  for 
School  District  No.  9,  asked  and  obtained  an 
extension  of  time  (after  their  motion  for  a 
new  trial  had  been  'overruled)  within  which 
to  make  and  serve  a  case-made,  and  bring 
the  case  here  for  review. 

Chas.  C.  Calkin  and  J.  Q.  Jenkins,  for 
plaintiff  in  error.  George  L.  Hay,  for  defend- 
ant in  error. 

C.  A.  SMITH,  J.  (after  stating  the  facts). 
The  question  is  squarely  presented  In  this 
case  whether  a  householder  of  a  school  dis- 
trict may  institute  and  maintain  an  action 
against  the  treasurer  of  the  school  district 
for  a  misappropriation  of  the  funds  of  the 
district  when  the  director  shall  neglect  or 
refuse  to  prosecute  the  action.  Section  6174, 
Gen.  St.  1901,  reads  in  part  as  follows:  "And 
said  bond  [district  treasurer's  bond)  shall  be 
filed  with  the  district  clerk,  and  in  case  of 
the  breach  of  any  condition  thereof  the  di- 
rector shall  cause  a  suit  to  be  commenced 
thereon  in  the  name  of  the  district,  and  the 
money  collected  shall  be  applied  by  such 
director  to  the  use  of  the  district,  as  the 
same  should  have  been  applied  by  the  treas- 
nier;  and  if  such  director  shall  neglect  or 
refuse  to  prosecute,  then  any  householder  In 
the  district  may  cause  such  prosecution  to 
be  instituted."  It  is  conceded  by  counsel  for 
defendant  In  this  case  that  this  section  au- 
thorizes any  householder  of  the  district  to 


institute  an  action.  They  say  that  possibly 
he  could  institute,  but  he  could  do  no  more, 
»!id  they  resort  to  the  dictionary  to  find  def- 
initions of  the  word  "institute,"  and  cite  as 
one  of  the  synonyms  "commence."  It  will  be 
observed,  by  a  careful  reading  of  the  above 
quotations,  that  the  director  Is  only  author- 
ized to  commence  an  action  in  the  name  of 
the  district,  and  it  is  further  provided-  what 
he  shall  do  with  the  money  collected,  so 
that  the  authority  of  the  director,  and  upon 
his  refasal  the  authority  of  any  householder, 
to  begin  an  action  in  the  name  of  the  school 
district  against  a  treasurer  who  has  com- 
mitted a  breach  of  the  conditions  of  his  l)ond, 
is  identically  the  same.  To  commence  is  to 
to  institute,  and  to  institute  is  to  commence. 
It  would  be  a  very  strange  construction  of 
this  statute  to  hold  that  the  director  was  au- 
thorized to  commence  an  action,  but  Is  not 
authorized  to  maintain  or  prosecute  it  to 
final  judgment.  It  would  be  equally  strained 
to  construe  It  that  a  householder  Is  author- 
ized to  institute  an  action  under  the  pre- 
scribed conditions,  but  Is  not  authorized  to 
maintain  it  The  breach  of  .the  condition 
of  his  bond  having  been  alleged  in  the  peti- 
tion against  the  treasurer,  and  this  charge 
being  undisputed  by  any  pleading,  as  was 
also  the  allegation  that  the  director  had  neg- 
lected and  refused  to  commence  an  action  to 
recover  the  money  alleged  to  belong  to  the 
district.  It  seems  somewhat  remarkable  that 
the  director  should  have  been  even  heard 
upon  a  motion  to  dismiss,  without  any,  at- 
tempt to  purge  himself  from  the  charge  of 
neglecting  his  duty  as  an  officer. 

Perhaps  it  Is  somewhat  anomalous  that  an 
Individual  householder  should  be  authorized 
by  the  statute  to  begin  an  action  in  the  name 
of  a -school  district  without  any  authority 
from  the  school  district  board  or  from  a 
school  district  meeting,  but  such  Is  the  pro- 
vision of  the  statute.  The  government  of  a 
school  district,  as  provided  for  by  statute,  is 
generally  quite  democratic.  Every  house- 
holder In  the  district  is  supposed  to  be  inter- 
ested in  the  public  schools,  and  In  safeguard- 
ing the  funds  provided  by  law  for  maintain- 
ing them.  The  Legislature  has  expressly 
provided  that  In  actions  of  this  nature,  where 
the  director  shall  neglect  or  refuse  to  pros- 
ecute, any  householder  may  proceed,  and  we 
are  asked  to  place  a  limitation  upon  this: 
that  he  must  have  the  consent  or  authority 
of  the  director,  or  at  least  of  a  majority  of 
the  voters  expressed  at  a  public  school  meet- 
ing. This  may  be  a  wise  suggestion  for  the 
Legislature  to  consider,  but,  as  the  act  is 
unequivocal  in  its  terms,  we  cannot  read  into 
It  any  such  limitation.  It  is  true  that  the 
power  thus  conferred  upon  a  householder 
might  be  abused,  and  a  householder  might 
bring  an  action  without  cause,  and  when  no 
one  but  himself  in  the  school  district  desired 
the  action  to  be  brought.  This  is  equally 
true,  however,  of  the  director.     Any  power 

wherever  lodged  may  be  abused.    But  In  a 
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■mall  commnnitT  like  •  Ktaool  district,  wbere 
«Tery  honsebolder  has  more  or  leoa  Intimate 
knowledge  of  all  of  the  affairs  of  tbe  district; 
and  wbere  the  people  generally  have  pretty 
full  information  as  to  tbe  merits  of  any  claim 
that  might  be  asserted  against  their  treas- 
urer, and  pretty  full  means  of  knowing  tbe 
motlTea  of  any  householder  who  may  assume 
to  bring  an  action  In  the  name  of  the  school 
district,  we  may  reasonably  presume  that  the 
Iieglslature  thought  there  was  little  danger 
of  the*  abuse  of  this  power  conferred.  Aa 
tbe  defendant  below  was  in  default  at  the 
time  tbe  motion  of  tbe  plaintiff  for  Judg- 
ment on  the  pleadings  was  filed,  and  even 
at  the  time  It  was  beard,  the  motion  of  tbe 
plaintiff  should  have  been  sustained;  and  we 
would  be  Justified  In  remanding  the  case, 
with  instructions  to  render  Judgment  in  fa- 
Tor  of  the  plaintiff  below  for  tbe  amount 
claimed.  Tbe  action,  however.  Is  somewhat 
of  a  public  nature,  and' the  question  as  to  tbe 
•ntborlty  of  a  householder  to  proceed  with- 
out express  authorization  from  the  school 
district  Is  evidently  raised  In  good  faltb,  and 
we  believe  for  the  first  time  in  this  court 
We  sball  therefore  only  order  that  tbe  Judg- 
ment below  be  reversed,  and  the  case  be  re- 
manded, with  instructions  to  grant  a  new 
trial,  after  the  court  sball  have  allowed  such 
pleadings  as  the  parties  shall  ask  leave  to 
make,  and  the  court  shall  think  proper. 

It  Is  ao  ordered.    All  the  Justices  concur- 
ring. 


ai  Kan.  772) 

McKEE  V.  GOV  ALT. 

BUCHER  V.  SAME. 

(Supreme  Court  of  Kansas.    July  7,  1905.) 

1.  PABTNERsnip  —  DissoLcrrioif  —  Assets  — 

BlOIITS   OF   PUBCHASER. 

Where  land  is  purchased  by  exchange  of 
property  belonging  to  a  copartnership,  and  as 
a  part  of  the  purchase  price  of  the  land  the 
copartnership  aasames  and  agrees  to  pay  a 
mortgage  which  is  a  Hen  upon  the  land  at  the 
time  of  the  purchase,  and  the  title  to  the  land 
to  taken  in  the  individual  names  of  tbe  copart- 
nership, and  thereafter  and  before  payment  of 
the  mortgage  the  partnership  ceases  the  busi- 
ness in  which  it  has  been  engaged,  bat  th^re 
is  no  accounting  or  settlement  of  the  partner- 
ship affairs,  and  a  mortgage  upon  tbe  land  re- 
mains in  part,  unpaid  and  other  partnership 
obiigatidns  are  outstanding,  neither  party  owns 
an  undivided  one-half  Interest  in  the  land, 
which  he  can  convey  for  his  individual  benefit 
to  a  purchaser  having  knowledge  of  the  facts 
so  as  to  divest  the  land  of  its  character  as  part- 
nership assets,  and  the  purchaser  under  such 
circumstances  takes  the  land  subject  to  the 
mortgnge.  subject  to  the  rights  of  creditors, 
and  subject  to  the  rights  of  the  partners  as 
between  themselves. 

2.  MOBTOAOE— EXTEKSION— LnilTATIOR. 

Under  such  circumstances,  after  the  part- 
nership has  ceased  the  prosecution  of  its  busi- 
ness, and  after  one  partner  has  attempted  to 
convey  an  undivided  one-half  interest  in  the 
land,  the  other  partner  may  pay  a  portion  of 
the  mortgnge  indebtedness,  and  thus  extend 
the  running  of  the  statute  of  limitations  on  the 
Btortgax*  upon  th«  sutire  tract  of  land. 


8.  Junominr— OPBiriiia— Skbvioi  bt  Pubu- 

CATION. 

A  defendant  served  by  pablicatlon  only  on 
tbe  showing  made  in  this  case  is  entitled  at  any 
time  within  three  years  after  the  rendition  of 
the  Judgment  to  have  the  Judgment  reopened 
and  to  be  allowed  to  come  in  and  defend. 

(Syllabns  by  tbe  Court)  - 

$rror  from  District  Court,  I<yon  County; 
Dennis  Madden,  Judge. 

Action  by  J.  J.  McKee  against  Frank  Bo- 
cher  and  others.  From  tbe  Judgment  plain- 
tiff brings  errtw  In  so  far  as  tbe  Judgment 
was  adverse  to  him,  and  defendant  Frank 
Bucber  also  brlnga  txrae.    Reversed. 

On  the  let  day  of' April,  1891,  one  Van- 
sickle  owned  tbe  northwest  quarter  of  tbe 
southeast  qufirter  of  section  32,  township  20, 
in  Lyon  county,  Kan.,  with  bis  wife,  and 
with  bis  wife  that  day  executed  a  mortgage 
thereon  to  secure  a  promissory  note  for 
f400,  due  five  years  after  date,  with  interest 
at  10  per  cent  per  annum.  In  March.  1892, 
Vanslckle  and  wife  conveyed  tbe  land  to 
Bucber  &  Mark,  a  partnership  composed  of 
Frank  Bucber  and  John  T.  Mark,  and  said 
Bucber  &  Mark  verlmlly  agreed  to  pay  off 
the  note  and  mortgage  which  was  given  to 
the  plaintiff,  McKee.  In  February,  1900,' 
Bucber  &  Mark  leased  tbe  land  to  the  defend- 
ant Covalt.  and  In  March,  1901,  Covalt  took 
another  lease  to  the  land  from  Frank  Bucher 
as  lessee  until  March  1,  1902.  Covalt  took 
possession  after  first  leasing  the  land  and 
continued  In  possession  until  the  trial.  Sep- 
tember 11,  1901,  Covalt,  while  occupying  the 
land  until  tbe  second  lease,  acquired  a  tax 
deed  of  the-  land  from  the  county,  and  on 
April  30,  1902,  Mark  quitclaimed  "his  undi- 
vided one-half  Interest"  In  tbe  land  to  Co- 
valt On  the  29tb  of  November,  1902,  Mc- 
Kee, the  plaintiff  commenced  this  action  to 
foreclose  bis  mortgage  against  Vanslckle  and 
wife,  and  made  Frank  Bucber,  John  T. 
Mark,  and  the  wife  of  each,  and  Covalt  de- 
fendants In  the  action.  Personal  service 
was  obtained  on  all  of  tbe  defendants  ex- 
cept Bucher  and  wife,  who  were  served  by 
publication.  Tbe  defendant  Covalt,  and  no 
other  defendant  answered  before  trial.  A 
copy  of  the  note  sued  on  is  attached  to  the 
petition,  and  has  the  following  payments 
Indorsed  thereon:  ^0  April  5,  1S92;  $25 
November  26,  1902,  paid  by  Bucber  &  Mark, 
by  Frank  Bucber;  and  $5  paid  by  Vanslckle, 
paid  November  28,  1902.  Covalt  filed  an  an- 
swer and  cross-petition  denying  the  copart- 
nership of  Bucher  and  Mark,  and  alleged  that 
the  right  of  action  was  barred  by  limitation 
on  tl^e  Ist  day  of  April,  1901.  Be  also  set 
up  his  tax  deed,  and  alleged  that  be  became 
the  absolute  owner  thereunder  of  the  entire 
tract  and  also  alleged  his  quitclaim  deed 
from  Mark,  and  asked  to  be  adjudged  to  be 
tbe  absolute  owner  of  the  land,  and  asked  to 
have  his  title  thereto  quieted.  The  plain- 
tiff replied  to  this  answer  and  cross-petition 

by  a  general  denial  and  by  spedflc  denials 
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of  the  regnlarity  of  tbe  tax  deed  and  the  tax 
sale  proceedings,  and  alleged  that  Covalt 
when  be  took  tbe  tax  deed  was  tbe  tenant 
of  Bucber  &  Mark,  and  incompetent  to  ac- 
quire tbe  land  by  tax  title.  The  case  was 
called  for  trial  on  tbe  28th  day  of  May,  1903, 
and  the  court,  after  examining  the  service, 
adjudged  all  of  tbe  defendants  In  default 
except  Covalt,  and  rendered  judgment 
against  them  respectively  in  favor  of  Mo- 
Kee,  the  plaintiff,  as  prayed  for  In  his  peti- 
tion. A  separate  trial  of  tbe  issues  between 
the  plaintiff  and  Covalt  was  bad  before  the 
court,  a  Jury  having  been  waived,  which  trial 
resulted  in  a  Judgment  declaring  the  tax 
deed  to  Covalt  void,  and  that  tbe  quitclaim 
deed  from  Mark  to  Covalt  conveyed  to  said 
Covalt  an  absolute  ownership  in  an  undivid- 
ed one-half  of  said  land  free  and  clear  from 
any  lien,  claim,  titl^,  or  interest  of  tbe  plaln- 
^  tiff  by  reason  of  tbe  mortgage,  and  that  the 
mortgage  and  mortgage  debt  is  or  was  at 
the  commencement  of  the  action  barred  by 
limitation,  and  was  null  and  void  as  against 
R.  E.  Covalt,  and  that  the  claims  of  each  and 
all  of  the  defendants  as  to  such  undivided 
one-half  interest  was  null  and  void;  and  the 
title  to  said  undivided  one-half  Interest  was 
confirmed  and  forever  quieted  In  said  Covalt. 
It  is  also  adjudged  that  tbe  plaintiff  recover 
from  the  defendants  Vanslckle  and  wife, 
Frank  Bucber,  and  John  T.  Mark,  and  each 
of  them,  1820,  being  tbe  amount  of  the  note 
and  mortgage  with  Interest,  less  tlie  pay- 
ments, and  that  tbe  Judgment  be  declared  a 
first  lien  upon  the  undivided  one-half  of  the 
land;  that  tbe  mortgage  be  foreclosed,  and 
tbe  said  one-half  interest  t>e  sold,  and  tbe 
proceeds  applied  to  the  payment  of  the  Judg- 
ment and  tbe  costs  of  the  action.  Tbe  plain- 
tiff, McKee,  filed  a  motion  for  a  new  trial, 
and  the  defendant  Frank  Bucber  filed  a  mo- 
tion and  affidavit,  accompanied  by  a  verified 
answer,  to  have  the  Judgment  reopened  and 
that  he  be  allowed  to  come  in  and  defend, 
both  of  which  motions  were  overruled,  and 
the  plaintiff,  McKee,  brings  the  case  here  for 
review  so  far  as  the  Judgment  is  adverse  to 
him,  and  Frank  Bucber  also  appeals  to  this 
court  to  have  the  Judgment  set  aside  so  far 
as  be  is  affected  thereby. 

E<lwln  S.  Waterbury  and  J.  G.  Egan,  for 
plaintiffs  in  error.  Nicholas  A.  Vyne,  for 
d<>rendnnts  In  error. 

C.  A.  SMITH,  J.  (after  stating  the  facts). 
Tbe  undisputed  evidence  in  this  case  shows 
that  tbe  defendants  Bucber  and  Mark  were 
copartners  prior  to  tbe  purchase  of  tbe  land 
in  question,  and  that  the  land  was  purchas- 
ed in  a  partnership  transaction,  and,  so  far 
as  paid  for,  was  paid  for  by  an  exchange  of 
partnership  property;  that  the  firm  contin- 
ued doing  an  active  business  until  about 
1893  or  1894,  when  it  ceased,  but  there  was 
no  formal  dissolution  of  the  firm,  and  no  ac- 
counting or  settlement  of  the  firm  affairs. 


The  firm  prc^terty,  Including  tbe  land  in  ques- 
tion, wag  responsible  for  tbe  debts  of  the 
firm,  and  was  turned  over  to  Bucber  to  set- 
tle and  adjust.  He  rented  the  land  for  a 
time,  and  applied  tbe  rent  on  tbe  firm's  in- 
debtedness; and  when  Covalt  to<d£  tbe  quit- 
claim deed  from  Mark  he  had  knowledge  of 
tbe  fact,  or  at  least  sufficient  Information  to 
put  him  upon  bis  Inquiry,,  tbat  the  land  was 
partnership  assets,  and  he  was  bound  to 
take  notice  of  the  rights  of  tbe  parties  as 
well  as  of  the  rights  of  tbe  creditors  *of  the 
firm.  Tbe  partners  Jointly  held  the  land  in 
trust  for  tbe  firm,  and  neither  owned  an  un- 
divided one-half  interest  therein  individually, 
and  neither  had  a  right  to  sell  tbe  land  or 
bis  Interest  therein  except  for  tbe  purpose 
of  paying  tbe  obligations  of  the  firm,  until 
all  of  tbe  firm  debts  bad  been  paid  and  the 
affairs  of  the  copartnership  wound  up.  The 
firm,  as  such,  assumed  and  agreed  to  pay  the 
mortgage  on  the  land,  and  by  part  payment 
of  the  mortgage  either  member  of  tbe  firm 
could  start  anew  tbe  mnning  of  tbe  statute 
of  limitations,  at  least  so  far  as  tbe  mortgage 
was  concerned.  Fuller  v.  McMaban,  W  Kan. 
441,  67  Pac.  828;  .Jackson  v.  Longwell.  68 
Kan.  93;  64  Pac.  991;  Perry  t.  Horack,  63 
Kan.  88,  64  Pac.  990,  88  Am.  St.  Rep.  225; 
22  A.  &  B.  Enc.  of  Law,  211,  etc.  We  have 
examined  tbe  answer  and  showing  made  by 
tbe  defendant  Bucher  on  his  application  to 
have  the  Judgment  reopened,  and  to  be  al- 
lowed to  come  in  and  defend,  and  we  tbink, 
under  tbe  provisions  of  section  4511,  Gen.  St 
1901,  the  same  is  sufficient.  Since  there  must 
be  a  new  trial,  we  also  tbink  tbe  plaintiff 
should  be  allowed  to  amend  his  petition  to 
allege  an  additional  payment  on  the  note  and 
mortgage. 

Tbe  Judgment  of  the  district  court  is  re- 
versed, and  the  case  is  remanded,  with  in> 
structions'  to  allow  tbe  defendant  Bucher  to 
come  in  and  defend,  and  to  proceed  with  a 
new  trial  in  accordance  with  tbe  views  here- 
in expressed.    All  the  Justices  concurring. 


(71  Kan.  700) 
CONSOLIDATED  KANSAS  CITY  SMELT- 
ING &  REFINING  CO.  v.  SHARBER. 

(Supreme  Court  of  Kansas.    July  7,  1905.) 

1.  INJDBT  TO   SeBVANT— NeOLIOBNOE  —  QUES» 
TION   FOB  JUBT.  > 

There  was  sufficient  evidence  in  this  case 
to  sustain  tlie  verdict  attributing  negligence  to 
the  defendant  below,  and  the  demurrer  of  tbe 
defendant  to  tbe  evidence  of  the  plaintiff  was 
properly  overruled,  and  the  case  was  properly 
submitted  to  tbe  jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  34» 
C!ent  Dig.  Master  and  Servant  §  1001.] 

2.  Same— Evidence— iNSTBUOTioNs. 

No   material   error  is   found  in  admitting 
or  excluding  evidence,  nor  in  tbe  instructiona 
to  the  jury. 
(Syllabus  by  the  Court) 

Error  from  Court  of  Common  Pleas,  Wyaa- 
dotte  County;  Wm.|5|ji,gjy^*ji3ge,,^^i^ 
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Action  by  Stephen  S.  Sbarber  against  the 
Consolidated  Kansas  City  Smelting  &  Re- 
fining Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Tbe  plaintiff  in  error  owned  a  smelting 
plant  at  Argentine,  and  maintained  In  con- 
nection with  the  plant  a  structure  about  250 
feet  in  length,  east  and  west,  consisting  of 
one  brick  and  one  stone  wall,  extending  the 
length  of  the  structure,  about  12  feet  apart 
and  about  14  feet  high.  '  The  south  wall  rest- 
ed against  a  bank  of  earth  for  all  or  nearly 
all  Its  height  Between  these  walls,  and 
resting  upon  and  against  either,  was  a  brick 
arch,  extending  the  length  of  the  structure, 
the  top  of  which  arch  was  nearly  as  high 
as  tbe  top  of  the  walls,  and  the  bottom  or 
feet  of  the  arch  rested  against  the  wall 
about  4  feet  from  the  top.  The  structure 
had  been  covered  by  «  roof,  from  which 
was  suspended'  a  steel  or  Iron  flue  about 
3  feet  In  diameter,  and  made  of  boiler  Iron 
about  one-eighth  of  an  inch  thick.  This 
flue  extended  the  entire  length  of  the  struc- 
ture. The  roof  was  removed  about  two 
months  before  the  accident  In  question  oc- 
curred, and  the  Iron  flue  was  let  down  onto 
rods  extending  from  one  wall  to  the  other. 
Sometime  after  the  structure  was  built,  the 
north  wall  (being  the  brick  wall)  was  sup- 
ported from  falling  out  by  buck  stays,  con- 
sisting of  standard  railroad  iron  placed  per- 
pendicularly against  the  wall  at  intervals 
of  about  10  feet  The  lower  ends  of  the 
buck  stays  were  sunk  into  the  earth  and 
Imbedded  In  cement  and  the  upper  ends 
were  supported  by  iron  rods  extending  to 
and  into  the  south  wall.  The  smelting  com- 
pany, having  discontinued  business  at  this 
place,  was  demolishing  and  taking  down  this 
structure,  and  employed  the  defendant  in 
error  as  a  workman  to  assist  In  such  work. 
He  had  been  employed  for  a  number  of  days 
about  the  building  prior  to  the  accident  In 
deaning  and  divers  work,  but  had  been  em- 
ployed but  one  day  prior  to  the  accident  in 
question  in  directly  assisting  to  take  down 
the  structure.  The  work  of  taking  down  the 
structure  was  In  charge  of  a  foreman  named 
Clifford.  On  the  day  of. the  accident  and 
the  day  prior  the  defendant  in  error  was  as- 
sisting in  removing  the  buck  stays,  the  rods 
supporting  which  at  the  top  had  been  cut 
loose,  and  the  heavy  iron  flue  allowed  to 
settle  on  top  of  the  arch;  and  the  defend- 
ant and  others  were  removing  buck  stays 
with  iron  bars  by  pounding  the  bars  into 
the  cement  and  breaking  the  cement  loose 
by  striking  tbe  bars.  While  so  engaged  a 
portion  of  the  north  wall  fell  outwardly  and 
caught  defendant  In  error  and  Injured  him. 
He  brought  this  action  in  the  court  of  com- 
mon pleas  for  damages  for  the  injury,  and, 
after  trial  before  the  court  and  a  Jury,  re- 
covered a  verdict  and  Judgment  for  ?1,500. 
The  defendant  smelting  company  brings  the 
case  here  for  review. 


Harkless,  Crysler  &  HIsted  and  A.  L.  Ber- 
ger,  for  plaintiff  in  error.  T.  A.  Pollock,  for 
defendant  in  error. 

0.  A.  SMITH,  J.  (after  stating  the  facts). 
The  conclusion  to  which  the  court  has  ar- 
rived as  to  the  merits  of  the  action  makes  it 
unnecessary  to  consider  the  cross-petition  in 
error  filed  by  the  defendant  In  error.  The 
smelting  company  first  contends  that  the 
plaintiff  below  abandoned  all  of  his  causes 
of  action  as  alleged  in  his  petition,  except 
two.  The  petition  alleged  seven  specific  al- 
legations of  negligence,  which  may  be  sum- 
marized as  follows:  (1)  That  defendant  fail- 
ed to  Inspect  tbe  wall  and  arch  which  fell 
and  injured  the  plaintiff;  (2)  that  it  negli- 
gently failed  to  shore  up  the  wall  which  fell; 
(3)  that  the  defendant  negligently  failed  to 
furnish  timbers  or  appliances  for  shoring 
up  tbe  wall;  (4)  that  the  defendant  negli- 
gently proceeded  with  the  work  of  taking 
down  the  buck  stays  without  having  tdken 
any  precaution  against  the  arch  and  wall 
falling;  (5)  that  the  defendant  adopted  and 
pursued  a  dangerous  plan  and  method  In 
taking  down  the  wall,  In  that  the  defend- 
ant should  have  taken  down  the  arch  and 
flue  before  removing  the  buck  stays;  (6)  that 
defendant  failed  to  furnish  the  plaintiff  a 
safe  place  to  work;  (7)  a  failure  to  give  plain- 
tiff warning  of  the  removal  of  the  buck  stays 
and  rods,  and  of  placing  men  at  work  on  the 
flue  or  boiler,  and  the  fact  that  such  work 
weakened  the  walls  and  arch'  and  caused 
them  to  fall.  In  the  brief  of  plaintiff  in 
error  It  Is  contended  that  all  but  two  of 
these  grounds  were  abandoned  by  the  plain: 
tiff  below,  because  the  plaintiff's  attorney 
only  stated  two  of  them.  This  is  untenable. 
The  Issues  are  determined  by  the  pleadings. 

As  opposed  to  the  claims  of  negligence, 
the  defendant  below  claimed  that  the  plain- 
tiff knew  as  well  as  did  the  defendant  the 
dangers  to  which  he  was  exposed,  and  by 
Implication  agreed  to  assume  the  risk  of  In- 
Jury;  that  the  defendant  was  not  under  ob- 
ligation to  furnish  plaintiff  a  reasonably 
safe  place  to  work,  but  only  a  reasonably 
safe  place  considering  the  hazardous  nature 
of  the  work  itself;  that  the  employer  has 
the  right  to  Judge  for  himself  the  manner  in 
which  he  will  carry  on  his  business,  and  a 
servant  having  knowledge  of  the  circumstan- 
ces must  Judge  for  himself  whether  he  will 
continue  in  the  service;  that  the  defendant 
was  under  no  duty  to  inspect  the  structure, 
because  there  was  nothing  to  suggest  the 
necessity  for  an  inspection;  that  the  injury 
occurred  as  the  result  of  the  risk  which  was 
apparent  to  the  plaintiff;  and  that,  after 
the  accident  has  happened,  he  should  not 
be  permitted  to  shift  the  responsibility. 

The  instructions  of  the  court  fairly  pre- 
sented to  the  Jury  the  theories  of  both  the 
plaintiff  and  the  defendant  in  the  case,  and 
it  seems  that  the  case  was  submitted  to  the 
jury  under  proper  instructions;  and,  whil 
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there  was  evidence  In  support  of  both  theo- 
ries. It  was  for  the  Jury  to  determine  what 
It  would  believe,  and  they  evidently  believed 
that  the  plaintiff  was  negligent.  The  very 
circumstances  of  the  case  are  strong  evi- 
dence in  support  of  the  plaintiff's  claim. 
The  fact  In  Itself  that  the  smelter  company, 
after  the  construction  of  the  structure,  found 
It  necessary  or  advisable  to  place  the  buck 
stays  for  the  support  of  the  north  wall  at  a 
time  when  the  heavy  iron  flue  did  not  rest 
upon  the  arch,  but  was  supported  by  the 
roof,  and  that  the  wail  Itself  was  not  ex- 
posed to  the  elements  and  wet  by  the  rain, 
which  facts,  of  course,  would  be  presumed 
to  be  known  to  the  defendant,  would  rea- 
sonably lead  the  Jury  to  Infer  that  the  smelt- 
ing company  ought  to  exercise  care  in  tak-' 
Ing  down  the  structure,  and  ought  not  to  cut 
the  rods  that  supported  the  top  of  the  buck 
stays,  and  allow  the  heavy  Iron  flue  to  rest 
upon  the  arch,  and  to  remove  the  buck  stays 
themselves,  without  making  some  provision 
for  shoring  up  the  wail,  or  at  least  notif  jing 
the  plaintiff  of  the  dangers  attendant  upon 
such  work.  It  is  in  evidence  that  the  plain- 
tiff did  not  know  these  facts,  and,  while 
there  is  evidence  tending  to  show  that  he 
did  know  them,  the  question  presented  was 
one  to  be  solved  by  the  Jury.  If  the  plain- 
tiff below,  knew  all  the  facts,  and  saw  fit 
to  accept  employment  and  to  work  In  a  dan- 
gerous place,  he  must  be  -presumed  to  have 
accepted  the  risk,  and  cannot  shift  the  re- 
sponsibility for  the  accident;  but  If  he  did 
not  know  that  the  arch  was  cracked,  that 
the  wall  was  already  leaning  out  slightly 
Itrom  a  perpendicular,  that  the  wall  was 
wet,  and  that  the  ground  at  the  base  of  the 
wall  was  wet,  and  other  facts  concerning 
which  there  is  evidence,  and  if  the  smelter 
company  or  its  foreman  did  know  these  facts, 
or  In  the  exercise  of  ordinary  care  ought  to 
have  known  them,  and  did  not  warn  the 
plaintiff  of  the  danger,  then  the  smelter 
company  should  be  responsible  for  the  In- 
Jury. 

We  have  examined  the  various  objections 
to  the  introduction  of '  testimony,  and  have 
failed  to  discover  any  material  error.  The 
Judgment  of  tlie  court  below  is  affirmed.  All 
the  Justices  concurring. 


<71  Kan.  «74) 

MISSOURI,  K.  &  N.  W.  R.  CO.  v.  MURPHY. 

(Supreme  Court  of  Kansas.    July  7,  1905.) 

Ebbob  —  Review  —  Petition— Sufficienct. 
In  a  proceedlnR  in  error  in  this  court  to 
vacate  a  Judgment  of  the  district  court,  the  peti- 
tion in  error  must  set  forth  the  errors  com- 
plained of  aa  directed  by  section  544  of  the 
Civil  Code,  and  none  other  will  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §§  1960,  1961.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cherokee  (boun- 
ty; Thos.  J.  Flannelly,  Judge. 


Action  by  James  Murphy  against  the  Mis- 
souri, Kansas  &  Northwestern  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

T.  N.  Sedgwick,  R.  W.  Blue,  W.  W.  Brown, 
and  Joseph  M.  Bryson,  for  plaintiff  in  error. 
Sapp  &  Wilson,  for  defendant  in  error: 

BURCH,  J.  Palling  In  Its  effort  to  lodge 
in  this  court  a  case-made  showing  all  the  pro- 
ceedings of  the  district  court,  the  plaintiff  In 
error  attached  to  its  petition  In  error  a  tran- 
script of  the  record.  The  transcript  shows 
no  motion  for  Judgment  on  the  pleadings,  no 
objection  to  the  introduction  of  testimony  un- 
der the  pleadings,  no  ruling  upon  any  such 
motion  and  objection,  and  no  exceptions  to 
any  such  rulings.  Therefore  assignments  of 
error  numttered  1,  2,  and  3  cannot  be  consid- 
ered. The  propriety  of  such  an  instruction 
as  Is  referred  to  In  assignment  of  error  No. 
4  cannot  be  determined  without  viewing  the 
evidence  Introduced  at  the  trial,  and  the 
transcript  contains  no  bill  of  exceptions.  As- 
signments of  error  6,  7,  8,  9,  and  10  all  re- 
quire an  examination  of  evidence,  which  has 
not  been  preserved.  In  order  to  Judge  of  their 
merit.  The  argument  made  in  support  of  as- 
signment No.  5  is  based  upon  &  consideration 
of  the  instructions  to  the  Jury,  and  their  va- 
lidity cannot  l>e  ascertained  without  an  in- 
vestigation of  proceedings  not  shown  by  the 
transcript  The  answer  of  the  plaintiff  in 
error  filed  In  the  district  court  was  denied 
under  oath,  and  a  discussion  of  its  right  to  a 
Judgment  upon  the  pleadings  would  involve 
an  entirely  profitless  expenditure  of  time. 
True,  the  court  iustructed  the  Jury  that  the 
case  of  Pitcher  et  al.  v.  M.  K.  &  N.  W.  Rail- 
road Co.  did  not  constitute  a  settlement  of 
the  issues  in  the  case  now  imder  considera- 
tion, but,  paraphrasing  the  brief  of  plaintiff 
In  error,  this  court  can  say  that  it  Is  evident 
that  somewhere  In  the  case  facts  supporting 
the  Instruction  were  either  admitted  by  the 
plaintiff  in  error  or  were  established  in  some 
other  way. 

After  the  filing  of  its  original  brief  In  this 
court  the  plaintiff  In  error  filed  a  supple- 
mental brief  raising  for  the  first  time  in  the 
history  of  the  case,  either  in  this  court  or  In 
the  district  court,  a  question  relating  to  the 
validity  of  the  selection  of  the  Judge  who 
presided  at  the  trial  in  place  of  the  regular 
judge,  who  was  disqualified.  The  question 
cannot  be  considered. 

Section  544  of  the  Civil  Code  requires  that 
in  a  proceeding  in  error  in  this  court  the  pe- 
tition in  error  shall  set  forth  the  errors  of 
which  complaint  Is  made,  whether  the  pur- 
pose be  the  reversal,  vacation,  or  modifica- 
tion of  the  Judgment  of  the  district  court. 
The  petition  in  error  in  this  proceeding 
makes  no  reference  whatever  to  the  matter 
discussed  in  the  supplemental  brief;  hence 
a  Judgment  of   vacation   upon   the  ground 
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urged  would  be  pnrely  gratnitouB,  and  with- 
out support  In  the  record. 

Tbe  judgment  of  the  district  court  la  af- 
firmed.   All  tbe  Justices  concurring. 


(71  Kan.  ns) 

POWERS  et  al.  t. 


SCHARLINO. 


(Supreme  Court  of  Kansas.    July  7,  1905.) 

Witness  —  Competsmot  —  Tbansactions 

WITH  Decedent. 

Where  the  defendant  In  an  action  in  eject- 
ment claims  title  through  an  executor's  sale  of 
a  deceased's  real  estate,  be  is  not  the  assignee 
of  such  deceased  person,  within  section  4770 
of  the  General  Statutes  of  1001 ;  and  the  plain- 
tiffs, although  they  claim  title  immediately  from 
such  deceased  person,  are  not  incompetent,  un- 
der the  provisions  of  that  section  of  the  statut^ 
to  testify  to  transactions  or  conversations  bad 
with  the  deceased  concerning  tbe  subject-mat- 
ter of  the  action. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Dickinson  Coun- 
ty; O.  L.  Moore,  Judge. 

Action  by  Martha  Powers  and  others 
against  Albert  D.  Scharllng.  Judgment  for 
defendant,  and  plaintlCts  bring  error.  JEte- 
Tersed. 

Edwin  A.  Austin,  O.  W.  Hard,  and  R.  H. 
Kane,  for  plaintiffs  In  error.  Thomas  Dever, 
for  defendant  In  error. 

GREENE,  J.  Tbe  plalntUTs  brought  this 
action  in  ejectment  to  obtain  possession  of 
certain  land  described  In  their  petition.  A 
trial  was  bad,  and  judgment  rendered 
against  them,  and  they  prosecute  this  pro- 
ceeding. 

Tbe  defendant  insists  that  this  court  has 
no  jurisdiction  of  tbe  proceedings,  for  tbe 
reason  that  tbe  petition  in  error  was  not  filed 
In  tblA  court  within  one  year  from  tbe  over- 
ruling  of  the  motion  for  a  new  trial.  Tbe 
statements  In  tbe  record  are  somewhat  in- 
definite as  to  when  tbe  motion  for  a  new 
trial  was  actually  overruled,  but  tbe  journal 
entry,  which  is  the  guide  for  this  court  In 
determining  such  question,  after  stating  the 
day  upon  which  the  trial  was  commenced, 
the  Impaneling  of  tbe  jury,  tbe  introduction 
of  evidence,  the  submission  of  tbe  cause,  tbe 
return  of  tbe  verdict,  and  tbe  filing  of  a  mo- 
tion for  a  new  trial,  proceeds  as  follows: 
"And  thereafter,  and  on  tbe  3d  day  of  Oc- 
tober, A.  D.  1903,  said  cause  coming  on  for 
bearing  on  the  motion  of  said  plaintiffs  for  a 
new  trial,  tbe  court,  having  heard  the  argu- 
ments of  counsel,  and  being  fully  advised  In 
tbe  premises,  finds  that  said  motion  shall  be, 
and  tbe  same  is  thereupon,  denied,  to  which 
finding  and  ruling  of  the  court  said  pljilntiffs 
at  tbe  time  duly  objected  and  excepted." 
Tbe  petition  In  error  and  case-made  were 
filed  in  this  conrt  September  28,  1904,  which 
is  clearly  within  the  year  after  tbe  overrul- 
ing of  the  motion  for  a  new  trial. 

This  Is  the  second  time  this  case  has  been 
to  this  coui-t    See  Powers  t.  Scharllng,  6i 


Kan.  339,  67  Pac.  820.  The  questions  pre- 
sented were  whether  a  certain  instrument 
was  testamentary  in  its  nature  or  a  deed, 
and,  if  a  deed,  whether  tbe  description  of 
the  land  purporting  to  be  conveyed  was  suf- 
ficient. It  was  held  that  the4nstrument  was 
a  deed  as  to  tbe  real  estate,  and  testamentary 
as  to  other  property,  and  that  tbe  description 
was  sufficiently  definite  to  be  a  conveyance. 
Tbe  judgment  of  the  court  below  was  re- 
versed, and  the  cause  remanded. 

Tbe  questions  presented  in  tbe  present 
case  grow  out  of  a  retrial  of  the  controversy. 
The  facts,  summarily  stated,  are  that  David 
Sebrlll  was  tbe  father  of  tbe  plaintiffs;  that 
prior  to  bis  death  be  executed  an  instrument 
by  which  he  attempted  to  convey  the  land  in 
controversy  in  this  case  to  tbe  plaintiffs, 
who  were  bis  daughters.  After  the  death  of 
Sebrlll,  tbe  executor  of  his  estate  sold  his 
personal  property,  and  applied  the  proceeds 
to  the  payment  of  bis  debts,  leaving  a  bal- 
ance unpaid,  tbe  amount  of  which  is  not  stat- 
ed. For  the  purpose  of  paying  the  remaining 
debts,  tbe  executor  petitioned  tbe  court  for 
leave  to  sell  the  land  in  question.  In  that 
proceeding  tbe  plaintiffs  appeared  before  the 
probate  court  and  contested  the  rights  of  the 
court  to  order  the  land  sold  as  a  part  of  the 
estate  of  the  deceased,  they  claiming  to  be 
tbe  owners  In  fee.  Their  contentions  were 
denied,  and  an  order  Issued  to  tbe  executor 
to  sell  tbe  land,  at  which  sale  tbe  defendant 
became  the  purchaser,  and  went  into  pos- 
session. 

The  defendant  pleaded  as  follows:  (1)  He 
denied  the  execution  and  delivery  of  tbe  in- 
strument under  which  the  plaintiffs  claimed 
title;  (2)  be  set  up  by  way  of  estoppel  the 
pleadings  in  tbe  probate  court  in  which  the 
court  made  the  order  to  tbe  executor  to  sell 
tbe  land  In  controversy;  (3)  he  denied  gen- 
erally all  tbe  allegations  of  the  petition. 

Upon  the  trial  the  plaintiffs  undertook  to 
prove  by  Harriet  S.  Campbell,  one  of  the 
plaintiffs,  the  delivery  of  tbe  instrument  un- 
der which  tbe  plaintiffs  claimed  title.  This 
testimony  was  objected  to  as  being  incom- 
petent under  tbe  provisions  of  section  4770 
of  the  Genera]  Statutes  of  1901.  The  court 
sustained  this  objection,  and  this  is  one  of 
the  errors  of  which  complaint  Is  made.  That 
portion  of  the  section  pertinent  reads  as  fol- 
lows: "No  party  shall  be  allowed  to  testify 
In  his  own  behalf  in  respect  to  any  transac- 
tion or  communication  had  personally  by 
said  party  with  a  deceased  person  when  the 
adverse  party  Is  the  executor,  administra- 
tor, heir  at  law,  next  of  kin,  surviving  part- 
ner or  assignee  of  such  deceased  person, 
where  they  have  acquired  title  to  tbe  cause 
of  action  Immediately  from  such  deceased 
person."  It  is  not  claimed  that  the  defend- 
ant is  the  executor,  administrator,  heir  at 
law,  next  of  kin,  or  surviving  partner  of  the 
deceased.  His  contention  Is  that  he  Is  the 
assignee  of  tbe  deceased,  David  Sebrlll,  and 
that  whatever  title  tbe  plaintiffs  have  they 
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acquired  Immediately  from  the  deceased,  and 
that  they  are  therefore  Incompetent  to  tes- 
tify to  any  transaction  or  conversation  with 
the  deceased  concerning  the  conveyance  of 
the  land  to  them.  This  contention  of  the  de- 
fendant Is  not  maintainable.  He  Is  not  the 
assignee  of  David  Sebrlll.  An  assignee,  with- 
in the  mearnlng  of  this  section,  Is  one  who 
holds  by  the  voluntary  act  of  his  assignor, 
not  one  who  holds  by  operation  of  law  or  the 
Judgment  of  a  court,  or  through  an  executor's 
or  judicial  sale,  and  In  spite  of  such  assignor. 
National  Bank  v.  Beard,  55  Kan.  773,  42  Pac. 
320;  Pulslfer  v.  Arbuthnot,  59  Kan.  380,  63 
Pac.  70.  Whatever  Interest  the  defendant 
had  In  the  land  he  acquired  after  the  death' 
of  Sebrlll,  and  through  the  order  of  the  pro- 
bate court. 

It  is  also  contended  that  the  objection  was 
properly  sustained  for  the  reason  that  no 
reply  was  filed  to  the  answer  of  the  defend- 
ant The  record,  however,  discloses  that  the 
cause  was  tried  by  both  parties  without  any 
objections  on  this  account,  and  as  if  full 
pleadings  had  been  filed,  and  in  ruling  on 
this  question  the  court  acted  on  this  sup- 
imsltion.  The  objection  made  to  the  testi- 
mony of  the  witness  was  not  that  the  issue 
was  not  tendered  by  the  pleadings,  but  that 
she  was  Incompetent  to  testify  In  her  own 
behalf  to  any  transaction  or  communication 
had  personally  with  the  deceased,  from 
whom  she  claimed  title. 

There  are  some  other  questions  suggested 
In  the  brief  of  plaintiffs  in  error  upon  which 
they  desire  this  court  to  pass,  but  these  were 
not  passed  on  by  the  court  below,  and  are 
therefore  not  before  this  court  for  considera- 
tion. 

For  the  errors  assigned  In  excluding  the 
evidence  of  Mrs.  Campbell,  the  Judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded.    All  the  Justices  concurring. 


(71  Kan.  887) 

STATE  V.  HARLAN. 
(Supreme  Court  of  Kansas.    July  7,  1905.) 

1.  Indictments  —  Indorsements  —  Sufw- 

CIENCT. 

It  is  sufficient  that  the  words  "A  true  bill" 
be  printed  on  the  indictment  and  signed  by  the 
foreman. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  {f  139, 

2.  Criminal    Law  —  Triai.  —  Failubk    to 
State  Case— Objections. 

An  objection,  made  after  both  sides  had 
rested,  that  the  county  attorney  should  have 
stated  the  case  to  the  jury  before  evidence  was 
received,  comes  too  late. 

3.  Same— Sentence— Confobmity  with  Ver- 
dict. 

Where  there  is  no  count  numbered  23  in 
an  indictment,  but  there  is  a  count  23%,  which 
is  the  last  one,  and  the  jury  returns  a  verdict 
convicting  the  defendant  under  count  23,  ob- 
viously intending  a  conviction  under  23%,  it  la 
not  prejudicial  error  to  sentence  defendant  un- 
der 23  M,. 


Appeal  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Frank  Harlan  was  convicted  of  crime,  and 
appeals.    Affirmed. 

Chris  Bitter,  for  appellant.  C.  O.  Cole- 
man, Atty.  Gen.,  and  B.  E.  ClUIord,  tor  the 
State. 

PER  CURIAM.  It  was  safficlent  that  the 
words  "A  true  bUr  were  printed  on  the  In- 
dictment and  signed  by  the  foreman.  Charles 
Tilly  V.  State,  21  Fla.  242.  Also  see  Thomp- 
son V.  Pfelffer,  60  Kan.  409,  421,  56  Pac.  763. 

If  there  Is  anything  of  marit  In  the  claim 
that  the  coimty  attorney  should  have  stated 
the  case  to  the  Jury  before  evidence  was  re- 
ceived, an  objection  that  be  did  not  do  so 
came  too  late,  after  both  sides  had  rested. 

There  was  no  prejudicial  error  In  senten- 
cing the  appellant  under  count  numbered 
23%,  In  the  Indictment,  which  was  the  last 
count  The  Jury  returned  a  verdict  convict- 
ing appellant  on  the  twenty-third  count 
There  was  no  count  No.  23  in  the  Indictment 
and  It  Is  obvious  that  they  Intended  a  con- 
viction under  count  23%,  which  was  the  last 
one. 

The  judgment  of  the  court  below  will  be 
affirmed. 

(71  Kan.  S80) 

CRANE  V.  CAMERON  etal.    SAME  v.  PBN- 
INGEB  et  al.    CAMERON  et  al.  v.  CRANE. 

PENINGER  et  al.  v.  SAME. 
(Supreme  Court  of  Kansas.    July  7,  1905.) 

1,  Ejectment— Judgment    Against   Tenant 
—Conclusiveness  on  Landlobd. 

The  holders  of  the  legal  title  to  land  are 
bound  by  judgments  rendered  in  actions  of 
ejectment  brought  against  their  tenants  of 
which  they  are  notified  and  which  they  defend, 
and  writs  of  ouster  may  be  awarded  against 
them  and  against  all  persons  in  possession  ot 
the  land  claiming  under  them. 

2.  Same— LiABiLiTT  roR  Rents— Disc]:.AiiaB 
—Effect. 

Where  defendants  in  ejectment  surrender 
possession  of  the  premises  to  their  landlord, 
and  file  a  supplemental  answer  disclaiming  any 
interest  in  the  land,  they  should  not  be  ad. 
judged  liable  for  the  rental  value  of  the  land 
after  their  surrender  and  disclaimer,  although 
they  are  properly  retained  as  parties  for  the 
purpose  of  determining  their  liability  for  rent 
while  in  itossession  under  their  lease. 

Errors  from  District  CJourt  Cowley  0>un- 
ty;   C.  L.  Swarts,  Judge. 

Separate  actions  by  Henrietta  Crane 
against  John  Cameron  and  others  and  against 
John  C.  Penlnger  and  others.  There  was  a 
Judgment  for  plaintiff  in  each,  and  both 
plaintiff  and  defendants  bring  eh-or.  Re- 
versed; 

Hackney.&  Lafferty,  for  plaintiff  In  error 
Crane.  G.  H.  Buckman  and  Grant  Staf- 
ford, for  defendant  in  error  Penlnger  and 
others. 

PER  CURIAM.  The  plaintiff  In  error 
commenced  two  actlji^^|^  ^^^i^^^t  court 
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of  Cowley  county,  one  against  John  Cameron 
and  the  other  against  John  C.  Peninger,  to 
recover  the  possession  of  two  separate  tracts 
of  land  and  also  the  rental  value  of  such 
lands.  The  facts  Involved  in  the  two  cases 
are  the  same;  Cameron  being  defendant  in 
one  action  and  Peninger  defendant  in  the 
other,  and  each  occupying  separate  tracts 
of  land.  The  causes  were  tried  together  up- 
on the  same  evidence  in  the  court  below,  and 
are  snbmitted  together  in  this  court  The 
defendants  separately  filed  general  denials 
to  the  petitions.  Subsequently  they  filed 
supplemental  answers,  alleging  that  they 
were  in  possession  of  the  real  estate  when  the 
actions  were  commenced  under  separate  con- 
tracts or  leases  from  the  owners  of  the  legal 
titles,  bnt  that  since  the  filing  of  the  peti- 
tion their  respective  terms  as  tenants  had 
ezpb-ed,  and  they  had  surrendered  the  pos- 
.  session  of  the  real  estate,  and  no  longer 
claimed  any  right  or  interest  therein;  that 
they  had  complied  with  their  contract  of 
tenancy,  and  paid  the  rents  to  the  holders  of 
the  legal  titles.  The  plaintiff  recovered  judg- 
ment for  the  possession  of  the  property  In 
each  case,  and  also  the  full  rental  value 
thereof  from  the  time  the  actions  were  com- 
menced until  final  judgment,  and  an  order 
of  ouster  in  one  case  against  Cameron  and 
in  the  other  against  Peninger.  At  the  time 
of  the  rendition  of  the  judgments  the  plain- 
tiff asked  for  an  order  of  ouster  In  case  No. 
14.241  against  P.  H.  Albright  &  Co.,  Staf- 
ford &  Albright,  and  W.  L.  Linke,  and  in  case 
No.  14,242  against  P.  H.  Albright,  Stafford 
&  Albright,  and  H.  B.  Knox,  and  against  all 
persons  holding  under  either  of  the  persons 
named.  It  appears  that  W.  L.  Linke  was 
the  holder  of  the  legal  title  to  the  land  In 
controversy  In  case  No.  14,241  (Crane  v. 
Cameron),  and  that  R.  H.  Knox  was  the 
holder  of  the  legal  title  to  the  land  in  con- 
troversy in  No.  14,242  (Crane  v.  Peninger). 
The  court  refused  to  grant  the  application 
of  plaintiff  for  an  order  of  ouster  except  as 
to  the  defendants  In  the  action.  Such  re- 
fusal Is  the  only  error  alleged  by  the  plain- 
tiff in  error. 

Stafford  and  Albright  were  the  agents  of 
the  holders  of  the  legal  titles  to  the  land, 
and  when  the  actions  were  commenced  the 
defendants  called  upon  these  parties,  as  the 
agents  of  the  holders  of  the  legal  titles,  for 
Information  or  assistance  in  the  litigations. 
The  application  for  the  order  of  ouster 
against  the  holders  of  the  legal  titles,  al- 
though they  were  not  parties  of  record,  is 
based  upon  the  claimed  fact  that  they  were 
the  actual  parties  in  whose  Interest  and  for 
whom  and  under  whose  direction  the  defense 
In  these  actions  were  conducted,  and  there- 
fore are  bound  by  the  findings  and  judg- 
ments of  the  court.  The  evidence  shows 
that  the  owners  of  the  legal  titles  were  par- 
ties in  fact  to  the  litigations,  and  that  they 
made  the  only  defense.  Mr.  Stafford,  as 
ol  P.— 31 


the  agent  of  the  holders  of  the  legal  titles, 
employed  Judge  Buckman  to  defend  for 
them.  The  holders  of  the  legal  titles  thus 
voluntarily  submitting  themselves  to  .the 
court,  and  litigating  the  questions  to  a  final 
determination,  are  bound  by  the  judgment 
of  the  court.  Therefore  the  plaintiff  was 
entitled  to  a  writ  of  ouster  against  them  as 
the  holders  of  the  legal  titles,  and  against 
all  persons  In  possession  of  the  land  claim- 
ing under  them. 

The  defendants  In  the  two  cases,  Cameron 
and  Peninger,  prosecute  separate  proceed- 
ings In  error  to  reverse  the  separate  judg- 
ments rendered  against  them  for  the  rental 
value  of  the  lands  In  question  after  they 
had  vacated,  and  after  they  had  filed  their 
supplemental  answers  disclaiming  any  in- 
terest therein.  These  separate  petitions  in 
error  will  be  treated  as  cross-petitions  In  the 
original  cases.  It  would  be  difficult  to  give 
a  reason  why  these  defendants  should  have 
been  held  for  the  rental  value  of  the  lands  in 
controversy  for  two  years  after  they  had  sur- 
rendered possession,  and  after  they  bad  an- 
swered that  they  were  no  longer  In  possession, 
and  disclaimed  any  Interest  or  right  to  the 
possession  thereof.  It  is  true  the  defend- 
ants could  not  have  been  dismissed  from  the 
litigation  upon  the  filings  of  such  answers, 
because  there  was  still  an  unsettled  ques- 
tion. The  plaintiff  sought  to  recover  the 
rental  value  of  the  land  from  each  of  the 
defendants  while  they  were  In  possession, 
and  the  supplemental  answers  did  not  admit 
liability,  but  Instead  alleged  that  each  ha^ 
paid  under  his  contract  the  rent  for  that 
period  of  time  to  the  holder  of  the  legal  title. 

The  judgment  of  the  court  le  reversed, 
and  the  causes  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

(71  Kan.  756) 
SOUTHWORTH  v.  PERRING. 
(Supreme  Court  of  Kansas.    July  7,  1905.) 

Pabtt  WALI.—AGBEEMENT— Covenant  Run- 
ning WITH  IcANn. 

A  contract  made  between  the  respective 
owners  of  adjoining  lots,  expressed  to  be  bind- 
ing upon  their  heirs  and  assigns,  providing 
that  the  wall  of  a  building  one  of  them  is  about 
to  erect  shall  be  placed  upon  the  dividing  line, 
and  that  when  the  other  builds  he  shall  use  it 
as  a  party  wall,  and  pay  him  half  its  value,  in 
effect  creates  covenants  running  with  the  land 
of  each  party;  and  where,  after  such  first 
building  is  erected,  conveyances  t^re  made  of 
each  lot,  the  subsequent  owner  of  the  vacant 
lot,  who  builds  thereon  and  makes  use  of  the 
party  wall,  is  required  to  make  payment  there- 
for to  the  then  owner  of  the  lot  first  built  upon. 
[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent.  Dig.  Party  Walls,  f  49.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Dickinson  Coun- 
ty; O.  L.  Moore,  Judge. 

Action  by  Hiland  Southworth  against  E. 
ti.  Perring.  .Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed.  t 
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Hard  &  Hard  and  Humphrey  &  Humph- 
rey, for  plaintiff  In  error.  S.  S.  Smith,  for 
defendant  in  error. 

MASON,  J.  In  1885  the  respective  own- 
ers of  two  adjoining  lots  entered  Into  a  writ- 
ten contract  by  the  terms  of  which  It  was 
agreed  that  one  of  them,  who  was  about  to 
erect  a  brick  and  stone  building  upon  his  lot, 
should  place  one  of  its  walls  upon  the  di- 
viding line,  and  that  when  the  other  should 
build  he  should  use  this  wall  as  a  dirlslon 
wall,  and  pay  him  half  its  value.  The  agree- 
ment concluded  with  these  words:  "The 
parties  hereto  bind  and  obligate  theh-  heirs, 
executors,  administrators  and  assigns  to  the 
fulfillment  of  all  the  terms  and  covenants  of 
this  agreement."  The  building  was  accord- 
ingly erected.  In  course  of  time  the  lot  on 
which  the  building  stood  was  conveyed  to 
Hlland  Southworth,  and  the  other  lot  to  E. 
L.  Perrlng.  In  1901  Perring  built  upon  his 
property,  and  made  use  of  the  party  wall. 
Southworth  then  demanded  of  him  pay  for 
half  Its  value,  and.  upon  payment  being  re- 
fused, brought  action  to  enforce  It.  Judg- 
ment was  rendered  against  the  plaintiff,  who 
prosecutes  error. 

As  appears  from  this  statement,  the  ques- 
tions Involved  are  (1)  whether  the  right  to 
compensation  provided  for  in  the  contract 
imder  the  circumstances  stated  remains  with 
the  individual  who  constructed  the  wall,  or 
has  passed  to  Southworth  In  virtue  of  his 
being  the  owner  of  the  lot  upon  which  the 
first  building  was  erected,  at  the  time  the 
wall  was  made  use  of  by  the  adjoining  pro- 
prietor; and  (2)  whether  the  liability  to  pay 
a  part  of  the  value  of  the  wall  still  exists 
against  the  original  owner  of  the  second  lot, 
who  made  the  contract,  or  has  shifted  to  Its 
present  owner,  Who  made  use  of  the  wall. 
Similar  contracts  have  been  a  fruitful  source 
of  litigation,  and  the  question  whether  they 
are  to  be  treated  as  purely  personal  to  their 
makers  or  may  be  regarded  as  creating  cove- 
nants running  with  the  land,  is  one  upon 
which  there  is  much  diversity  of  opinion  and 
conflict  of  authority.  The  adjudicated  cases 
are  so  completely  gathered  and  so  thorough- 
ly digested  In  a  note  to  Cook  v.  Paul  (Neb.) 
93  N.  W.  430,  published  in  60  L.  R.  A.  673, 
that  there  would  be  little  purpose  In  at- 
tempting to  add  to  the  presentation  there 
made  of  the  state  of  the  law  on  the  subject 
as  disclosed  by  the  decisions  of  the  courts. 
An  editorial  note  on  the  subject  In  80  Am. 
St  Rep.  941,  gives  a  concise,  but  compre- 
hensive, review  of  the  arguments  and  author- 
ities by  which  the  various  theories  adopted 
are  supported,  introduced  by  the  following 
paragraph: 

"The  question  whether  the  grantee  or  as- 
signee of  the  builder  can  recover  on  a  cove- 
nant for  contribution  for  the  cost  of  a  party 
wall,  and  whether  the  grantee  or  assignee  of 
the  covenantor  is  liable  on  such  covenant,  is 
one  upon  which  much  learning  and  research 


have  been  spent,  and  upon  which  the  deci- 
sions are  in  Irreconcilable  conflict,  and  al- 
most equally  divided.  Even  ^n  the  same 
state  different  results  have  been  reached  up- 
on facts  almost  similar,  and  prior  rulings 
are  distinguished  In  a  manner  beyond  the 
comprehension  of  the  ordinary  person."  Col- 
lections of  pertinent  decisions  are  also  to  be 
found  In  33  Cent  Dig.  cc.  1907-1912.  and  In 
22  A.  &  e:  Encyc.  of  L.  (2d  Ed.)  255,  256.  An 
English  case  decided  In  1900  (Irving  v.  Turn- 
bull,  2  Q.  B.  129)  bears  upon  some  aspects 
of  the  matter.  In  New  York  the  extreme 
position  Is  maintained  that  a  contract  of  this 
character  Is  so  entirely  personal  In  its  na- 
ture that  It  cannot  be  made  to  run  with  the 
land,  in  any  aspect,  even  If  the  parties  de- 
sire it,  and  clearly  so  express  themselves. 
This  view  Is  thought  by  the  author  of  one  of 
the  notes  cited  to  be  the  result  of  a  misinter- 
pretation of  an  early  case.  66  L.  R.  A.  677, 
678.  In  Illinois  it  is  held  that  the  obliga- 
tion to  pay  for  the  wall  whenever  used  runs 
with  the  land  of  the  nonbuilder,  and  lodges 
against  the  owner  who  erects  the  second 
building  and  joins  to  the  wall,  but  that  the 
right  to  receive  the  compensation  is  personal 
and  remains  with  the  Individual  who  built 
the  wall,  notwithstanding  any  agreement  the 
parties  may  have  made  to  the  contrary,  on 
the  ground  that  the  agreement  in  this  re- 
spect is  of  such  a  nature  that  the  law  does 
not  permit  it  to  be  attached  to  the  real  es- 
tate. Gibson  V.  Holden,  115  III.  199,  3  N.  E. 
282,  56  Am.  Rep.  146.  Elsewhere,  however. 
It  is  generally  conceded  to  be  competent  for 
the  parties  to  make  the  privilege  as  well  as 
the  duty  created  by  such  an  agreement  fol- 
low the  ownership  of  the  land,  and  the  dis- 
puted question  In  each  case  is  whether  they 
have  done  so;  the  conflict  of  authority  aris- 
ing upon  the  interpretation  of  the  language 
employed.  Different  conclusions  as  to  the 
Intentions  of  the  parties  are  reached  by  dif- 
ferent courts  upon  substantially  the  same 
state  of  facts  according  to  the  view  taken 
of  the  general  nature' of  such  contracts.  A 
court  that  regards  them  as  closely  related  to 
the  real  estate,  and  inherently  adapted  to 
j  run  with  it  will  be  persuaded  of  the  inten- 
I  tlon  of  the  parties  that  they  should  do  so 
npon  much  less  evidence  than  would  con- 
vince another  court  that  considers  them  as 
essentially  personal. 

In  the  brief  of  the  defendant  In  error  mnch 
reliance  is  placed  upon  the  opinion  in  Cook 
V.  Paul  (Neb.)  93  N.  W.  430,  6»  L.  R.  A.  673. 
which  was  also  referred  to  aj^rovlngly  bj 
the  trial  court  in  announcing  its  Judgment- 
There,  after  an  extended  discussion  covering 
the  whole  scope  of  the  inquiry,  the  conclu- 
sion is  reached  that:  "The  more  accurate 
statement  of  the  law  Is  still  the  one  an- 
nounced by  the  learned  editor  of  the  Amer- 
ican Decisions  (Mr.  Freeman),  in  volume  92 
of  that  series  (page  301),  as  follows:  'The 
majority  of  the  authorities  maintain  that 
these  cAvenants  are  not  of  the  nature  of 
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coTenanta  nunilng  with  the  land,  and  that 
the  grantees  of  the  original  parties  cannot, 
by  reason  of  their  holding  the  adjoining  lots, 
take  advantage  oi  the  benefit,  or  be  subject- 
ed to  the  burden,  of  the  coTenant  to  pay  for 
one-half  of  a  party  wall,  but  that  the  right 
of  recovery  Is  personal  to  the  bnilder,  and  the 
obligation  to  pay,  except  In  certain  cases, 
rests  upon  the  covenantor  only;  and  an 
agreement  of  the  parties  that  the  covenant 
shall  be  binding  upon  their  heirs  or  assigns, 
etc..  or  even  that  It  shall  run  with  the  land, 
Is  In^ectual.' "  The  cogency  of  the  reason- 
ing employed  in  that  case,  of  course,  can- 
not be  affected  by  any  outside  consideration, 
but  its  force  as  an  authority  Is  seriously  Im- 
paired by  a  later  expression  of  the  same 
court  in  lA>yal  Mystic  Liegion  v.  Jones  (Neb.) 
102  N.  W.  621,  where  this  labguage  Is  used: 
"In  a  later  case — Oook  v.  Paul  (Neb.)  03  N. 
W.  430,  66  L.  R.  A.  673,  not  officially  re- 
ported— it  is  said  that  [quoting  the  extract 
Just  given].  This  doctrine  is  broader  than 
the  rule  laid  down  by  the  prior  decisions  of 
this  court.  Cook  v.  Paul  Is  one  of  the  class 
of  cases  known  in  this  state  as  'unofficial'; 
and.  as  is  said  by  Holcomb,  C.  J.,  in  Flint  v. 
Chatoupka  (Neb.)  99  N.  W.  825,  speaking  of 
opinions  of  this  character,  'The  court  Is  not 
necessarily  bound  by  anything  said  therein, 
aor  to  the  propositions  of  law  enunciated  on 
which  the  conclusions  are  predicated.  It  ap- 
proves only  the  conclusions.'  We  do  not 
therefore,,  consider  it  as  in  any  way  estab- 
lishing the  legal  proposition  contained  in  the 
opinion.  In  most  of  these  cases  the  ques- 
tion was  as  to  the  liability  of  the  party  using 
the  wall,  and  the  view  taken  by  the  court 
was  that  the  contract,  so  far  as  affects  the 
obligation  of  the  subsequent  user  of  a  party 
wall  to  pay  for  the  same,  usually  runs  with 
the  land.  But  in  the  instant  case  the  ques- 
tion is  different.  It  Is,  to  whom  is  the  money 
payable?  It  will  be  observed  that  this  court 
has  heretofore  adhered  to  the  doctrine  that 
such  covenants  run  with  the  land,  at  least 
so  far  as  the  obligation  of  the  user  of  the 
wall  to  pay  for  the  same  is  concerned."  The 
court  then  decides  that,  under  the  terms  of 
the  contract  there  Involved,  the  payment  was 
required  to  be  made  ^between  the  persons 
owning  the  lots  when  the  second  building 
was  constructed.  As  suggested  in  that  case, 
the  question  whether  the  right  to  receive 
payment  on  account  of  the  party  wall  passes 
with  successive  grants  of  the  land  is  a  more 
difficult  one  than  whether  the  obligation  to 
make  the  payment  devolves  upon  the  person 
who  joins  to  the  party  wall.  It  is  easier  to 
find  support  In  reason  and  authority  for 
holding  that  the  obligation  to  make  payment 
runs  with  the  land  than  for  holding  that  the 
right  to  receive  payment  does.  The  impor- 
tant inquiry  in  the  present  case  is  therefore 
whether  Southworth  Is  entitled  to  collect 
payment  for  half  the  value  of  the  wall.  If 
he  Is  not,  the  judgment  mast  be  affirmed. 
If  he  is,  the  same  considerations  that  Justify 


that  conclusion  will  necessarily  compel  also 
the  determination  that  Perrln'g  is  the  person 
who  must  make  the  payment,  and  the  judg- 
ment must  be  reversed. 

The  reasoning  in  support  of  the  doctrine 
that  the  right  to  demand  payment  from  the 
second  builder  passes  with  each  conveyance 
of  the  land  of  the  first  builder  is  thus  pre- 
sented in  the  note  in  89  Am.  St  Rep.  941,  to 
which  reference  has  already  been  made:  "It 
seems  to  us  that  the  more  reasonable  rule  is 
that  an  agreement  between  the  owners  of  ad- 
Joining  premises,  whereby  one  is  to  build  a 
party  wall  one-half  on  the  land  of  each,  anid 
the  other  to  pay  for  one-half  of  its  construc- 
tion when  he  uses  the  wall,  creates  cross- 
easements  as  to  each  owner,  rupning  with 
the  land,  with  or  without  notice  to  the  gran- 
tee, and  is  binding  on  ail  persons  succeeding 
to  the  estates  to  which  such  easement  Is 
appurtenant  and  that  a  purchas«r  of  the  es- 
tate of  an  owner  so  contracting  must  be  re- 
quired to  pay  one-half  of  the  cost  of  the 
wall,  if  it  is  unpaid  for  at  the  time  of  hla 
purchase,  and  be  afterward  avails  himself  of 
its  benefits.  [Citing  cases.]  Under  this  view, 
the  title  to  the  whole  wall  may  be  regarded 
as  appurtenant  to  the  lot  of  the  builder,  and 
so  passes  by  every  conveyance  of  it  until 
the  severance  of  the  one-half  by  the  pay- 
ment of  the  purchase  money.  The  sale  of 
the  one-half  of  the  wall  does  not  occur,  nor 
the  title  to  it  pass,  until  the  payment  is 
made,  and  thus  necessarily  it  is  constructive- 
ly a  sale  by  the  assignee  of  so  much  of  the 
wall.  His  right  to  the  purchase  money  is 
not  because  he  is  assignee  of  a  covenant  run- 
ning with  the  land,  necessarily,'  but  because 
he  Is  a  vendor  of  so  much  of  the  Wall,  for 
which  the  party  using  it  is  liable.  [Citing 
eases.]"  With  regard  to  the  effect  of  the 
decisions  bearing  upon  the  question,  the  note 
continues:  "Quite  a  respectable  number  of 
well-considered  cases  maintain  the  doctrine 
that  the  right  to  that  portion  of  a  party  wall 
resting  on  the  lot  of  an  adjoining  owner  Is 
not  personal  to  the  owner  of  the  lot  on  which 
the  building  is  erected,  but  one  running  with 
the  land,  and  that  a  conveyance  of  the  lot 
on  which  the  building  is  erected  passes  to 
the  grantee  the  right  to  recover  of  the  ad- 
jacent owner  the  value  of  one-half  of  the 
wall  when  used  by  him.  [Citing  cases.]  And 
this  rule  has  been  enforced  especially  under 
agreements  wherein  the  covenantor  has  cove- 
nanted for  himself,  his  executors,  heirs,  or 
assigns.  [Citing  cases.]"  These  expressions 
are  perhaps  etftitied  to  t>eculiar  weight  from 
the  fact  that  the  note  in  which  they  occur 
bears  internal  evidence  of  being  a  revision  of 
the  note  In  92  American  Decisions  from 
which  was  taken  the  extract  quoted  In  Cook 
V.  Paul. 

Without  attempting  to  declare  what  gen- 
eral principles  relating  to  the  question  pre- 
sented are  sustained  by  the  greater  number 
of  decisions,  we  shall  decide  it  upon  these 
considerations:    We  reg|f4ggqj^t^as^(J$J[hft^ 
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character  of  that  here  Involved  as  In  their 
nature  so  related  to  the  real  property  affect- 
ed, and  60  adapted  to  Impose  their  obliga- 
tions and  bestow  their  benefits  upon  the  suc- 
cessors In  title  of  the  landowners  by  whom 
they  are  made,  that  the  purpose  that  they 
shall  have  that  effect  Is  readily  to  be  infer- 
red from  the  employment  of  language  having 
any  substantial  tendency  In  that  direction. 
In  the  present  case  we  hold  that  the  use  of 
the  clause  making  the  terms  of  the  contract 
bindibg  upon  the  heirs,  executors,  adminis- 
trators, and  assigns  of  the  parties  sufficiently 
indicates  that  Intention.  What  the  effect  of 
the  omission  of  that  provision  might  have 
been,  we  do  not  now  determine. 

The  Judgment  is  reversed,  with  directions 
to  render  Judgment  for  the  plaintifC.  All  the 
Justices  concurring. 

(71  Kan.  763> 

BOWDISH  V.  METZGER  et  al. 
(Supreme  Court  of  Kansas.     July  7,  1905.) 
Quieting  Title— PE?riTioN—DiscovKBT. 

Equity  permits  a  suit  for  discovery  and 
relief.  Therefore,  where  the  petition  in  a  suit 
in  equity  to  remove  a  cloud  and  quiet  title  to 
real'  estate  is  sufficient,  except  that  it  does  not 
plead  the  title  under  which  defendants  claim, 
but  states  that  the  nature,  character,  or  ex- 
tent of  such  title  is  unknown,  and  prays  that 
defendants  be  required  to  disclose  such  title 
in  their  answer,  held,  that  the  petition  states 
a  Kood  caufte  of  action  for  discovery  and  relief. 
[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent.  Dig. -Discovery,  §§  20-25.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Scott  County; 
Chas.  E.  Lobdell,  Judge. 

Action  by  Catherine  E.  Bowdlsh  against 
Charles  A.  Metzger  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

J.  V.  Daugherty,  for  plaintiff  In  error,  J. 
H.  Ball  and  S.  I.  Hale,  for  defendants  in  er- 
ror. 

GREENE,  3.  This  Is  a  suit  In  equity  for 
discovery  and  relief.  The  court  sustained  a 
demurrer  to  the  plaintiffs  petition,  and,  the 
plaintiff  not  wishing  to  amend.  Judgment 
was  rendered  for  defendants.  Plaintiff  states 
In  her  petition  that  she  is  the  legal  and  equi- 
table owner  of  the  land  in  controversy,  set- 
ting out  specifically  her  source  of  title.  She 
also  states  that,  although  she  Is  the  legal  and 
equitable  owner  of  the  real  estate  as  afore- 
said, the  defendants  wrongfully  and  tmlaw- 
fully  made  some  claim  of  title  to  such  land 
adversely  to  her,  the  exact  liature  or  char- 
acter of  which  is  unknown,  but  that,  what- 
ever the  same  may  be.  It  Is  without  founda- 
tion, and  casts  a  cloud  upon  her  title.  She 
asks  that  the  defendants  be  required  to  an- 
swer and  disclose  the  nature  and  character 
of  their  title  or  Interest;  that  the  rights  of 
the  parties  be  determined,  and  Judgment  ren- 
dered quieting  plaintiff's  title  as  against  the 
claim  of  defendants. 


In  this  state.  In  a  suit  In  eqtdty  to  quiet 
title  or  remove  a  cloud.  It  Is  not  necessary 
for  the  plaintiff  to  state  in  h^r  petition  that 
she  Is  in  possession  either  In  person  or  by 
tenant  Westbrook  ▼.  Scbmans,  51  Kan.  558, 
33  Pac.  306;  Grove  r.  Jennings,  46  Kan.  366, 
26  Pac.  738.  A  suit  for  discovery  and  relief 
Is  a  well-recognized  equity  practice.  Welles 
V.  Ralsen  &  Grand  River  R.  Co.,  Walk.  Ch. 
35;  Pool  V.  Lloyd  et  al.,  6  Mete.  (Mass.)  525; 
Temple  t.  Gove  et  al.,  8  Iowa,  611,  74  Am. 
Dec.  320;  McClanahafi  v.  Davis  et  al.,  8  How. 
170,  12  L.  Ed.  1033;  Denver  v.  Roane,  99  U. 
S.  355,  25  L.  Ed.  476;  Mlddletown  Bank  t. 
Russ,  3  Conn.  135,  8  Am.  Dec.  164;  Eimberly 
V.  Sells,  3  Johns.  Ch.  467;  Lalght  v.  Morgan 
and  others,  1  Johns.  Cas.  429;  Livingston  v. 
Story,  84  U.  S.  632,  9  L.  Ed.  255;  Livingston 
T.  Livingston,  4  Johns.  Ch.  294;  HJginboth- 
am  T.  Burned  5  Johns.  Ch.  184. 

The  petition  In  thl^  case  Is  very  meager  in 
its  statement  of  facts,  but,  as  against  a  de- 
murrer, we  think  It  sufficient  Without  the 
aid  of  discovery,  the  plaintiff  would  be  rem- 
ediless. She  cannot  plead  that  which  sift 
did  not  know  and  cannot  ascertain.  There- 
fore she  prayed  for  discovery,  to  the  end  that 
the  validity  of  defendant's  claim  might  be 
determined,  and  the  contentions  over  the  ti- 
tle to  the  land  finally  settled. 

The  Judgment  of  the  court  Is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings.   All  the  Justices  concurring. 


(71  Kan.  SOO) 
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(Supreme  Court  of'Kansaa.    July  7,  1905.) 

1.  JuBosa— Chaixenges — Cobsectior  of  Eb» 

BOBS. 

If,  in  a  criminal  case,  for  the  purpose  of 
correcting  errors  in  overrulitig  challenges  to 
jurors  for  cause,  the  district  court,  after  the 
jurors  have  been  challenged  peremptorily,  al- 
lows the  peremptory  challenges  to  stand  as 
challenges  for  cause,  and  allows  the  defendant 
other  peremptory  challenges  in  their  stead, 
which  fie  duly  exercises,  the  departure  from  the 
prescribed  order  docs  not  constitute  misconduct 
m  law,  and  substantial  prejudice  in  fact  to  the 
defendant's  right  must  appear  to  warrant  the 
granting  of  a  new  trial. 

2.  HoMicrDB— Dtino    Declabation. 

Under  the  facta  of  this  case  the  ante-mor- 
tem statement  of  the  victim  of  the  homicide 
was  properly  admitted  as  a  dying  declaration. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Washington 
County;  Hugh  Alexander,  Judge. 

Samuel  M.  Bonar  was  convicted  of  murder 
In  the  second  degree,  and  appeals.    Affirmed. 

Chas.  Smith,  Fred  Powell,  and  L.  W.  Col- 
by, for  appellant.  O.  C.  Coleman,  Atty.  Gen., 
A.  J.  Freeborn,  T.  P.  Roney,  and  Edgar  Ben- 
nett, for  the  State. 

BURCH,  J.    S.  M.  Bonar  was  convicted  of 

murder  in  the  second  degree  for  the  killing 

of  Dr.  N.  M.  Smith,  and  appeals  to  this  court 

Numerous  errors  are  assigned,  some  of  wbidi 
Digitized  byvju^^^v  iv^ 
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are  abandoned,  and  but  few  of  which  re- 
lulre  discussion. 

The  defendant's  challenges  of  three  Jurors 
for  cause  were  overruled  when  made.  Aft- 
erward the  defendant  challenged  the  same 
Jurors  peremptorily.  Later,  in  the  progress 
of  selecting  the  Jury,  the  court  reconsidered 
Its  former  rulings,  allowed  the  peremptory 
challenges  to  stand  as  challenges  for  cause, 
and  permitted  the  defendant  three  other  per- 
emptory challenges  In  their  stead,  which  he 
duly  exercised.  He  now  complains  of  this 
departure  from  the  order  prescribed  for  the 
impaneling  of  a  Jury.  The  statute  relating 
to  the  subject  is  not  one  of  those  whose  un- 
arbltrary  nonobserrance  by  the  court  is 
deemed  to  be  misconduct  as  a  matter  of  law. 
If  the  purpose  of  the  variation  be  the  correc- 
tion of  an  error,  prejudice  in  fact  must  ap- 
pear to  warrant  the  granting-  of  a  new  trial. 
A  very  elaborate  argument  is  made  to  show 
that  through  a  violation  of  the  regular  meth- 
od of  procedure  the  organization  of  a,  Jury 
might  be  manipulated  to  the  detriment  of  a 
defendant,  that  the  plans  of  his  counsel 
might  be  disastrously  disconcerted,  and  that 
it  might  be  difficult  to  bring  upon  the  record 
the  facts  showing  prejudice.  But  the  dis- 
cussion does  not  descend  from  the  realm  of 
speculation.  Its  theoretical  validity  may  be 
conceded.  But  so  far  as  the  record  dis- 
closes, the  conduct  of  the  court  In  this  case 
seems  to  have  proceeded  solely  from  a  desire 
to  secure  to  the  accused  an  absolutely  im- 
partial and  unprejudiced  Jury,  and  no  ef- 
fort has  been  made  to  show  even  the  slight- 
est embarrassment  resulting  to  the  defense. 
Therefore  the  claim  of  error  has  not  been 
substantiated. 

Complaint  Is  made  because  certain  Jurors 
were  not  excused  upon  challenges  for  cause, 
and  because  of  the  action  of  the  court  in 
propounding  to  them  certain  questions  to  as- 
certain their  competency.  No  novel  propo- 
sition of  law  or  unusual  question  of  fact  Is 
presented,  and  It  is  sufficient  ]:o  say  that  the 
Jurors  were  qualified,  and  that  the  conduct 
of  the  court  was  proper.  The  argument 
based  upon  the  assumption  that  the  Juror 
Holmes  purposely  used  the  word  "murder" 
with  an  accurate  understanding  of  Its  tech- 
nical legal  signification  Is  utterly  confuted  by 
the  unmistakable  tenor  of  his  examluation 
as  a  whole. 

Ck)nceding  that  under  certain  circumstan- 
ces it  may  be  improper  for  the  county  at- 
torney to  read  the  dying  declaration  of  the 
victim  of  a  homicide  as  a  part  of  his  opening 
statement  to  the  Jury,  no  error  In  that  re- 
spect was  committed  in  this  case,  because 
of  the  full  admonitlMi  of  the  court  to  the 
Jury  given  at  the  time  and  the  subsequent 
Introduction  of  the  document  Itself  in  evi- 
dence. 

It  Is  Immaterial  whether  or  not  the  state- 
ment of  Dr.  Smith,  referred  to  in  the  testi- 
mony of  T.  P.  Roney,  was  a  part  of  the  res 
gestse,  since  the  defendant  himself,  when  a 


witness  in  his  own  behalf,  admitted  and  re- 
asserted the  fact  expressed  by  the  statement. 

It  was  proper  to  show  in  evidence  all  the 
wounds  suffered  by  the  deceased  as  a  result 
of  the  encounter.  The  bullets  extracted  from 
his  body  corroborated  the  allegations  of  the 
information,  and  the  cigar  stub  episode  had 
a  material  bearing  upon  the  question  of  who 
was  the  aggressor  when  the  shooting  took 
place. 

Dr.  Smith's  ante-mortem  statement  was 
read  In  evidence.  The  only  objection  to  its 
admissibility  worthy  of  discussion  is  that  it 
was  not  made  in  articulo  mortis,  and  under 
a  present  sense  of  Impending  death,  unillu- 
mlned  by  hope  of  recovery.  The  declarant 
was  himself  a  doctor.  He  was  shot  In  the 
shoulder  and  shot  through  the  abdomen.  The 
portal  vein  was  severed,  and  his  condition 
was  one  which  his  own  medical  experience 
might  well  interpret.  Between  8  and  9 
o'clock  In  the  evening  he  said  to  a  friend, 
"Senator,  I  am  all  in."  The  friend  said,  "Doc- 
tor, It  Isn't  so  bad  as  that,  is  it?"  to  which 
he  replied,  "Yes,  I  don't  think  I  will  live 
until  morning."  After  that  he  passed  into 
a  stupor,  and  at  no  time  before  his  death~ 
expressed  any  hope  of  recovery.  He  was 
capable  of  being  roused,  and  at  such  times 
was  entirely  rational.  After  the  conversa- 
tion referred  to,  he  was  examined  by  a  sur- 
geon called  for  the  purpose,  who  concluded 
the  wound  was  necessarily  fatal,  because  the 
portal  vein  had  been  severed.  The  surgeon 
advised  him  of  his  condition,  and  recommend- 
ed an  operation  at  once  for  whatever  relief 
was  possible.  He  replied  he  would  like  to 
wait  for  his  son  to  come.  The  operation  was 
performed  before  11  o'clock.  Shortly  before 
it  was  undertaken,  and  at  about  the  time 
the  statement  was  made,  he  remarked,  when 
under  the  stimulus  of  great  pain,  "I  can't 
stand  this  very  long."  He  died  a  few  min- 
utes after  2  o'clock  that  night.  Prom  this  It 
Is  apparent  the  doctor  believed  himself  to 
be  mortally  wounded,  and  fixed  the  next 
morning  as  the  ultimate  limit  of  the  natural 
process  of  dissolution;  that  he  feared  the 
operation .  might  hasten  death,  and  desired 
that  It  be  postponed  to  give  him  an  oppor- 
tunity of  seeing  his  son;  and  that  the  pain 
he  suffered  led  him  to  believe  that  the  end 
was  very  near.  It  Is  immaterial  that  the 
form  of  the  declaration  was  that  of  an  afll- 
davlt.  Contained  In  It  were  some  facts  not 
properly  provable  by  a  dying  declaration, 
but  no  motion  was  made  to  exclude  them. 
Under  the  elementary  rule  the  objection  to 
the  declaration  as  a  whole  did  not  reach 
this  defect,  and  no  prejudice  resulted,  since 
j  the  defendant,  when  a  witness  In  his  own 
behalf,  related  substantially  the  same  facts. 

The  instructions  refused  were  covered  In 
every  particular  by  the  Instructions  given. 
The  Instructions  given  were  not  obscure  or 
unduly  prolix,  and  correctly  stated  the  law. 


The  Judgment  of  the  district  court  is  af 


firmed.    All  the  Justices 
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QUINTON  T.  MUIiVANB. 

(Supreme  Court  of  Kansas.    July  7,  1005.) 
Contract— Validity— Action  fob  Breach. 

A  written  contract,  by  the  terms  of  whidi 
M.  undertakes  to  pay  Q.  a  certain  sum  of  mon- 
ey at  a  certain  time  in  consideration  of  Q.  and 
husband  conveying  certain  real  estate  to  the 
Amusement  Syndicate  Company,  subject  to  a 
certain  lease,  and  further  subject  to  a  certain 
note  and  mortgage,  "the  same  being  a  first  lien 
upon  the  property  herein  conveyed,  the  said 
Amusement  Syndicate  Company  assuming  and 
agreeing  to  pay  the  same,"  is  not  on  its  face  a 
nonenforceable  contract. 

(Syllabus  by  the  Court) 

Error  from  District  C!ourt,  Sliawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  Mary  E.  Quinton  against  John 
R.  Mulrane.  Judgment  for  defendant,  and 
plaintlCC  brings  error.    Reversed. 

A.  B.  Quinton,  E.  S.  Quinton,  and  M.  T. 
Campbell,  for  'plaintiff  in  error.  Garver  & 
Larimer  and  Mulrane  &  Gault  (Frank  Dos- 
ter,  of  cotmsel),  for  defendant  in  error. 

O.  A.  SMITH,  J.  The  plaintiff  in  error 
brought  suit  in  the  district  court  of  Shawnee 
county  against  the  defendant  in  error,  and 
in  her  petition  alleges  "that  on  or  about  the 
17th  day  of  February,  1903,  she  and  the  said 
defendant,  by  and  through  C.  E.  Qault,  who 
was  his  duly  authorized  agent  for  that  pur- 
pose, entered  into  a  written  contract,  which 
was  then  duly  executed  by  them,  which  said 
original  contract  is  hereto  annexed,  marked 
'Exhibit  B,'  and  made  a  part  hereof."  She 
further  alleged  that  imm'ediately  thereafter 
she  and  her  husband,  in  compliance  with  said 
contract,  conveyed  the  lots  therein  de8crH)ed 
by  executing  and  delivering  to  said  Amuse- 
ment Syndicate  Company  a  deed  thereto,  and 
that  they  delivered- said  deed  to  the  defend- 
ant, and  that  she  has  fully  complied  with  all 
the  conditions  of  the  contract  on  her  part. 
8he  further  alleges  that  the  defendant  n^- 
leoted  and  refused,  on  demand,  to  pay  the 
m<niey  contracted  to,  be  paid,  or  any  part  of 
it,  and  she  claims  judgment  for  the  amount, 
with  interest.  On  the  trial  of  the  case,  which 
was  without  submitting  any  of  the  facts  to 
a  Jury,  the  court,  after  hearing  a  mass  of 
evidence  as  to  the  circumstances  that  led  up 
to  the  making  and  signing  of  the  contract, 
and  as  to  what  occurred  between  the  parties 
thereafter  In  relation  thereto,  rendered  judg- 
ment in  favor  of  the  defendant  and  against 
the  plaintiff  for  costs,  and  also  filed  a  writ- 
ten opinion,  as  it  says,  for  the  purpose  of  in 
forming  this  court  as  to  the  grounds  upon 
which  It  acted,  in  case  Its  judgment  should 
be  brought  here  for  review.  The  opinion  dis- 
claims any  decision  upon  the  evidence. 
Among  other  things  it  says:  "It  is  contended 
on  behalf  of  the  defendant,  Mulvane,  that 
this  is  not  such  a  contract  as  can  be  enforced, 
even  if  its  execution  be  admitted,  and  this  is 
the  proposition  upon  which  the  court  pro- 
poses to  decide  the  case — ^whether  the  con- 


tract before  us  is  one  that  can  be  enforced." 
After  some  argument  on  this  proposition,  it 
continues:  "The  court  is  of  the  opinion, 
therefore,  that  this  contract  cannot  be  en- 
forced, that  it  is  not  imcertalu  or  ambiguous, 
and  that  it  cannot  be  contradicted  or  varied 
by  parol  testimony." 

This  is  an  action  upon  an  opti<5n  contract 
to  sell  and  convey  certain  land  for  a  certain 
price,  and,  as  it  is  alleged,  the  option  had 
been  accepted  and  a  conveyan<fe  tendered  by 
the  plaintiff.  The  caae  of  Johnston  v.  Fur- 
nish, 29  Kan.  523,  is  quite  similar  to  this, 
except  it  was  not  upon  an  optional  contract, 
and  was  to  compel  the  conveyance,  instead 
of  to  compel  the  payment  of  the  contract 
price.  Johnston,  in  that  case,  through  an 
agent,  contracted  to  sell  a  tract  of  land  to 
Furnish,  and  Furnish  directed  the  deed  to  be 
made  to  Sperry;  by  arrangement  with  Sperry; 
Johnston  not  knowing  the  name  of  the  pur- 
chaser. Sperry,  before  the  transaction  was 
closed,  refused  to  cari^  out  his  arrangement 
with  Furnish,  and  Furnish  thereupon  ten- 
dered the  purchase  price,  and  demanded  a 
deed  from  Johnston  to  himself.  Johnston, 
suspecting  fraud,  refused  to  convey  to  Fvr- 
nish,  and  Furnish  bfought  the  action.  Judge 
Brewer,  delivering  the  opinion  of  this  court, 
said:  "Again,  the  contract  was  no  fraud  up- 
on Johnston.  Neither  was  there  any  imposi- 
tion upon  him  in  directing  the  deed  to  Luther 
Sperry.  It  was  nothing  to  him  as  to  who 
should  be  named  as  grantee  in  the  deed.  All 
that  he  had  a  right  to  insist  upon  was  the 
$475  in  cash,  and  whether  the  purchaser 
wanted  the  deed  made  to  himself,  his  wife, 
a  child,  or  a  stranger,  was  a  matter  which  in 
no  manner  Concerned  the  vendor,  and  gave 
him  no  ground  of  complaint"  Assuming,  a:, 
did  the  court  below,  that  the  contract  was 
executed  as  alleged,  Mulvane  directed  the 
conveyance  in  the  contract  and  presumably 
had  an  understanding  with  the  Amusement 
Syndicate  Company  when  he  contracted  to 
have  the  conveyance  made  to  it  If  he  had 
no  such  tmderstanding,  or  if,  having  it,  the 
Amusement  Syndicate  Company  refused  to 
carry  it  out,  it  was  no  concern  of  the  vendor. 
Mulvane  could  have  substituted  some  one 
else,  or  could  have  taken  the  conveyance  to 
himself,  and  Quinton  wpuld  have  been  com- 
pelled to  make  the  conveyance  or  to  relin- 
quish the  sale.  She  could  not  hfire  claimed 
a  breach  of  the  contract  if  Mulvane  had  con- 
sented to  take  the  conveyance  to  any  one 
whomsoever.  If  Quinton  tendered  perform- 
ance in  accordance  with  the  teiius  of  the 
contract  and  Mulvane  refused  to  accept  it 
only  because  the  Amusement  Syndicate  Com- 
pany declined  to  enter  Into  the  transaction, 
she  had  her  option  to  sue  for  damages  for 
the  breach  of  the  contract,  or  for  Its  specific 
performance. 

The  defendant  insists,  and  the  court  be- 
low found,  that  this  contract  Is  not  ambigu- 
ous. If  so,  it  should  be  enforced.  It  is  con- 
tended that  the  wor^t,  "^Bi|y^^l|v,tl»^  con- 
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tract,  means  "to  pass  the  title."  The  mean- 
ing of  the  word  as  here  used  is  well  defined 
In  Fuller  y.  Hubbard.  6  Cow.  13,  17,  16  Am. 
Dec.  423,  and  Is:  "Wbere  one  agrees  to  con- 
vey land  on  tlie  payment  of  money,  the  word 
•convey'  la  to  be  construed  as  meaning  the 
making  and  delivery  of  a  deed."  The  gran- 
tor does  all  that  is  possible  for  him  to  do 
when  be  makes  and  tenders  the  delivery  of 
a  deed. 

If  this  contract  was  executed  as  alleged, 
it  does  not  expressly  obligate  Quinton  to 
make  the  conveyance,  but  says:  "In  consid* 
eration  of  Mary  E.  Quinton  and  B.  S.  Quin- 
ton conveying  to  the  Amnsement  Syndicate 
Company  •  •  •  I  agree  to  pay,"  etc. 
From  this  it  is  argued  that  the  contract  is 
void  for  want  of  mutuality,  and  M.,  K.  &  T. 
Ry.  Co.  V.  Bagley,  60  Kan.  424.  56  Pac.  750, 
and  other  decisions  of  this  court,  are  cited  as 
authority.  We  do  not  think  these  decisions 
applicable.  The  dl«tlnctiou  in  each  case  Is 
evident.  Chadsey  v.  Condley,  62  Kan.  853, 
62  Pac.  663,  is  very  much  more  analogous. 
The  syllabus  reads:  "An  optional  agreement 
to  sell  and  convey  land,  signed  by  the  owner 
alone,  although  unilateral  at  its  inception,  be- 
comes absolute  and  mutually  binding  on  both 
parties  If  the  option -be  accepted  by  the  ven- 
dee within  the  time  and  on  the  terms  speci- 
fied; and  snch  an  agreement  will  be  specifi- 
cally enforced,  if  fairly  made  and  for  a  suf- 
ficient consideration."  See  authorities  cited 
in  the  decision.  In  other  words,  the  contract 
becomes  absolute  and  mutually  binding  when 
the  party  upon  whom  rests  the  option  accepts 
it  and  tenders  performance.  An  option  to 
buy  rests  upon  the  same  basis  as  an  option  to 
sell.  A  mere  ofter  or  a"  promise  to  buy  or  to 
sell,  if  not  repugnant  to  the  statute  of  frauds, 
and  If  accepted  before  revocation,  may  be- 
come a  binding  contract.  Am.  £  Eng.  Ency. 
of  Law  (2d  Ed.)  689.  Ide  v.  Leiser  (Mont.) 
24  Pac.  605,  24  Am.  St.  Rep.  17. 

Tlie  Judgment  of  the  district  court  is  re- 
versed, and  a  new  trial  is  granted.  All  the 
Justices  concurring. 


(71  Kan.  748) 

WELLINGTON  NAT.  BANK  v.  BOBBINS. 
(Supreme  Ck>art  of  Kansas.    July  7,  1905.) 

1.  Banks  —  Checks— FoROED  Indorsement— 
LlARiLrTT  OF  Drawee  Bank. 

When  an  indorsement  upon  a  genuine 
bank  check  is  forged,  or  the  nnme  of  the  payee 
is  placed  thereon  without  authority,  and  the 
check  is  transferred  and  paid  by  a  bank  not 
the  drawee,  which  bank  in  turn  indorses  it  and 
cojiects  it  from  the  drawee  bank,  the  drawee 
is  under  no  obligation  to  inquire  as  to  the 
Kenuinenees  of  the  first  indorsement,  but  the 
latter  indorser  guaranties  the  genuineness  of 
the  prior  indorsement. 

2.  Same— Recovery  fbom  Pbiob  Indorses. 

In  such  case,  if  the  payee  brings  suit 
against  the  drawee  and  recovers  a  judgment  for 
the  whole  or  a  part  of  the  amount  of  the  check, 
and  the  drawee  gives  notice  to  its  immediate 
indorser.  and  requests  it  to  assume  the  direction 
end  control  of  the  defense,  which  it  neglects  to 


do,  and  the  drawee  employs  counsel  and  de- 
fends the  action  in  good  faith,  and  judgment 
is  rendered  against  it  for  a  portion  of  the 
claim,  and  it  pays  such  judgment,  the  drawee 
is  entitled  to  recover  of  its  immediate  indorser 
the  amount  of  the  judgment  so  paid,  together 
with  all  necessary  and  reasonable  attorney's 
fees  and  expenses  incurred  in  such  defense. 

(Syllabus  by  the  Court.) 

^nor  from  District  Court,  Sumner  Coun- 
ty;  C.  L.  Swarts,  Judge. 

Action  by  the  Wellington  National  Bank 
against  F.  K.  Bobbins,  doing  business  as  F. 
K.  Robbins  &  Co.,  and  as  the  Farmers'  Bank. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

On  the  5th  of  September,  1898,  Kettering 
&  Sons  were  Indebted  to  Parkhurst-Davls 
Mercantile  Company  in  the  sum  of  $249.71, 
and  had  on  deposit  In  the  plaintiff  bank  suf- 
ficient funds  to  pay  said  sum,  and  on  that 
date  drew  tbelr  check  on  plaintiff  for  that 
sum,  and  delivered  the  same  to  one  F.  H. 
Teale,  a  salesman  of  the  mercantile  com- 
pany. Teale  indorsed  the  check,  "Parkhurst- 
Davis  Merc.  <3o.,  per  F.  H.  Teale,  Salesman," 
and  presented  the  same  to  the  defendant 
bank,  and  received  from  said  bank  |32  in 
cash  and  a  draft  for  the  balance  of  the  check 
payable  to  the  order  of  the  mercantile  com- 
pany. Teale  forwarded  the  draft  to  the  mer- 
cantile company  with  instructions  to  credit 
It  on  two  other  accounts  than  Kettering  & 
Sons,  and  converted  the  $32  cash  to  his  own 
use.  The  defendant  indorsed  the  check, 
"The  Farmers  Bank,  Welilngton,  Kansas, 
paid  September  6th,  1898,"  and  delivered  the 
same  to  the  plaintiff,  and  received  full  pay- 
ment thereof.  The  mercantile  company, 
after  learning  of  the  transaction,  claimed 
that  the  Indorsement  of  the  check  by  Teale 
was  a  forgery,  that  be  was  not  authorized  to 
indorse  any  check  payable  to  them,  and  de- 
manded full  payment  of  the  check  from  the 
plaintiff  bank,  and,  upon  refusal,  brought 
suit  against  the  plaintiff  for  the  sum  of  $249.- 
71.  The  plaintiff  bank  Informed  the  defend- 
ant of  the  bringing  of  the  suit,  and  request- 
ed It  to  come  In  and  defend,  to  which  the  de- 
fendant paid  no  attention.  Plaintiff  defend- 
ed, and  the  action  resulted  In  a  judgment  in 
favor  of  the  mercantile  company  against  the 
plaintiff  for  the  amount  embezzled  by  Teale, 
with  Interest,  $39.47.  and  costs,  aggregating 
$85.12.  The  plaintiff  paid  the  Judgment  of 
the  mercantile  company,  and  demanded  pay- 
ment from  the  defendant,  which  was  refus- 
ed, and  thereupon  brought  this  suit  for  the 
amount  so  paid  and  $50  attorney's  fees,  ag- 
gregating $13.').12.  The  defendant  answered 
by  general  denial,  and  alleged  negligence  on 
the  part  of  the  plaintiff  In  falling  to  dlscoVer 
and  notify  defendant  of  the  forgery.  An 
agreed  statement  of  facts  was  made  In  open 
court,  embodying  substantially  the  forego- 
ing statement,  with  the  additional  agreement 
that  the  plaintiff  had  paid  $.">0  attorney's 
fees  In  th«  «uit  against  It  by  the  mercantile 
company,  and  that  the  amount  so  paid  wi^ 
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reasonable.  Thereupon  the  plaintiff  rested, 
and  the  defendant  offered  evidence,  over  the 
objection  of  the  plaintiff,  of  the  custom  be- 
tween the  banks  at  Wellington,  and  of  the 
understanding  of  the  cashier  of  the  defendant 
bank  as  to  the  meaning  of  the  indorsement 
placed  by  It  upon  the  check,  all  of  which  we 
think  was  Incompetent.  Practically  the  only 
question  involrcd  in  the  case  is  as  to  the 
liability  of  the  defendant,  if  any,  upon  the 
written  Indorsement  of  the  check  of  the 
plaintiff. 

Ed.  T.  Hackney,  for  plaintiff  In  error.  C. 
H.  Elliott,  for  defendant  in  error. 

C.  A.  SMITH,  J.  (after  stating  the  facts). 
Under  the  agreed  statement  of  facts  In  this 
case  the  defendant  was  responsible  -  to  the 
plaintiff  for  the  money  he  paid  out  upon  the 
check  with  the  forged  judorsement 

The  rule  as  laid  down  in  People's  Bank  v. 
Franklin  Bank,  17  Am.  St.  Kep.  896  (note), 
reads:  "Money  paid  upon  a  forged  indorse- 
ment of  a  cheqk  or  draft  may  be  recovered 
back.  The  bank  or  drawee  is  not  bound  to 
know  the  signature  of  au  Indorser.  And  the 
holder,  whether  he  Indorses  the  instrument 
or  not,  warrants  the  genuineness  of  all  prior 
indorsements.  If,  therefore,  a  check  or  draft 
upon  which  the  name  of  a  prior  Indorsee  has 
been  forged  Is  paid,  the  amount  may  be  re- 
covered back  from  the  party  to  whom  It  has 
been  paid,  or  fron>  any  party  who  Indorsed 
It  subsequent  to  the  forgery."  The  case  of  The 
Corn  Exchange  Bank  v.  The  Nassau  Bank,  91 
N.  Y.  74,  43  Am.  Rep.  655,  cited  by  the  de- 
fendant, sustains  this  doctrine;  but  in  that 
case  it  was  held  that  the  payee  bank  was  not 
entitled,  to  recover  the  expenses  of  a  suit, 
for  the  reason  that  It  had  not  discharged  its 
duty  to  the  defendant  bank  as  a  depositor. 
In  the  case  at  bar,  however,  the  plaintiff, 
upon  being  sued  for  the  entire  amount  of  the 
check,  notified  the  defendant  in  writing,  and 
requested  the  defendant  to  assume  and  take 
charge  of  the  defense  of  the  case.  This  it 
was  the  defendant's  duty  to  do,  aiid  it  neg; 
lected  to  do  it.  The  owner  of  the  defend- 
ant bank,  however,  testified  as  a  witness  in 
that  suit  and  had  every  opportunity  to  have 
any  defense  made  that  it  could  have  made. 
If  It,  in  fact,  had  been  a  party.  It  was  the 
duty  of  the  defendant  bank  to  see  the  plain- 
tiff harmless  on  Its  contract  of  warranty  that 
the  Indorsement  of  the  mercantile  company 
on  the  check  was  genuine,  and  It  HI  becomes 
the  defendant  in  this  ease  to  say  that  when 
the  plaintiff  was  sued  It  should  have  paid  the 
full  amount  claimed  and  then  sought  to  re- 
cover it  of  the  defendant  The  plaintiff  de- 
fedded  in  good  faith,  employed  counsel  in 
good  faith  and  at  an  agreed  reasonable  price, 
and  saved  the  defendant  over  $200,  and  it  is 
entitled  to  recover  the  full  amount  claimed. 

The  agreed  statement  of  facts  embraces 
every  question  material  to  the  determination 
Of  the  case,  and  the  evidence  ofllesed  and  in- 
troduced by  the  defendant  devolTed  neither 


upon  the  trial  court  normpon  this  court  the 
weighing  of  evidence  to  determine  the  facts. 
In  the  case  of  Bank  v.  Williams,  62  Kan. 
434,  63  Pac.  745,  the  court  quotes  from  Suth- 
erland on  Damages  (2d  Ed.)  $  58,  as  follows: 
"If  one's  property  is  taken.  Injured,  or  put 
in  Jeopardy  by  another's  neglect  of  duty  im- 
posed by  contract,  or  by  his  wrongful  act, 
any  necessary  expense  Incurred  for  its  re- 
covery, repair,  or  protection  Is  an  element  of 
the  injury.  It  is  often  the  legal  duty  of  the 
injured  party  to  Incur  such  expense  to  pre- 
vent or  limit  the  damages,  and,  if  it  is  Ju- 
dicious and  made  in  good  faith,  it  is  recov- 
erable, though  abortive."  The  act  of  the 
plaintiff  Id  defending  the  action  of  the  mer- 
cantile company  was  in  good  faith  and  was 
not  abortive,  but  resulted  in  great  good  to 
the  defendant  By'  so  much  more  ought  it 
to  recover. 

The  Judgment  of  the  district  court  is  re- 
versed. The  case  Is  remanded  with  Instruc- 
tions to  enter  Judgment  for  the  plaintiff  be- 
low for  $135.12,  with  Interest  at  the  rate  of 
6  per^  cent,  per  annum  from  November  19, 
1901,  with  costs.   All  the  Justices  concurring. 


STATE  V.  CIPRA. 


(71  Kan.  7U) 


(Supreme  Court  of  Kansas.    July  7,  1905.) 

1.  HlOHWATS  —   Obstbuction  —  Cbiuinai, 
Pbosecdtion— Evidence. 

Where  the  state  in  a  criminal  proseontion 
for  the  willful  obstruction  of  a  public  highway 
relies  upon  a  claim  that  the  road  was  establish- 
ed by  proceedings  under  the  statute,  it  has 
the  burden  of  showing  either  that  the  owner  of 
the  land  affected  was  given  personal  notice  of 
the  meeting  of  the  viewers^  or  that  conditions 
existed  rendering  such  notice  unnecessary. 

[Ed.  Note. — For  cases  in  point,  see  voL  25, 
Cent  Dig.  Highways,  §  451.1 

2.  Same— rREscRiPTioN. 

The  maintenance  of  a  fence  across  a  trav- 
eled road  by  the  owner  of  the  land  is  a  suffi- 
cient assertion  of  bis  rights  to  prevent  its  be- 
coming a  public  highway  by  prescription  or 
limitation,  notwithstanding  the  existence  of  a 
gate  at  the  point  of  crossing. 

[Ed.  Note. — For  cases  in  i)oint  see  vol.  25, 
Cent.  Dig.  Highways,  §§  6-13.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Ellsworth 
County;  R.  F.  Thompson,  Judge. 

Joseph  Cipra  was  convicted  of  obstructing 
a  highway,  and  appeals.    Reversed. 

Chas.  J.  Evans,  for  appellant  C.  C.  C!ole- 
man,  Atty.  Gen.,  Dallas  Grover,  and  Ira  K 
Lloyd,  for  the  State. 

MASON,  J.  Joseph  Cipra  appeals  from  a 
conviction  upon  the  charge  of  willfully  ob- 
structing a  public  highway  across  a  tract  of 
land  owned  by  him  In  Ellsworth  county.  The 
principal  question  involved  is  whether  the 
state  produced  evidence  sufficient  to  warrant 
the  conclusion  that  the  way  in  question  had 
ever  been  legally  established  as  a  public 
road.  The  records  of  the  county  clerk's 
office  were  introduced,  and  shov<-ed  that  an 
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attempt  bad  been  made  to  establish  such 
a  highway  In  1880.  Various  defects  are 
pointed  out  In  the  proceedings,  some  of  which 
may  have  been  cured  by  a  special  act  of  the 
Legislature  (chapter  67,  p.  110,  Laws  1883) 
which  purported  to  legalize  all  roads  located 
by  the  board  of  county  commissioners  of 
that  county  prior  to  that  yfear.  One  of  the 
defects  complained  of  and  shown  by  the 
evidence,  however,  Is  the  omission  to  give 
to  the  owner  of  the  land  here  Involved  the 
notice  of  the  meeting  of  the  viewers  which 
Is  required  by  the  statute  (section  0019,  Oen. 
St.  1901),  and  which  Is  held  to  be  Juripdic- 
tlonal  (State  v.  Parry,  23  Kan.  731);  and  It 
Is  not  competent  for  the  Legislature,  by  a 
curative  act,  to  validate  proceedings  which 
were  originally  void  for  want  of  Jurisdiction 
(15  A.  &  R  Kacyc.  of  L.  [2d  Ed.]  389;  Hea- 
cock  V.  Sullivan  [Kan.]  79  Pac.  659). 

It  Is  argued  by  the  state,  however,  that  at 
the  time  of  the  laying  out  of  the  road  the 
title  to  this  tract  was  in  the  United  States, 
or  In  a  nonresident  of  the  county,  and  that 
therefore  the  notice  referred  to  was  not  re- 
quired. ,  The  burden  of  proving  such  facts 
was  upon  the  prosecution.  It  was  agreed 
that  the  tract  was  a  part  of  the  lands  grant- 
ed by  Congress  to  the  Union  Pacific  Railroad 
Company,  and  that  no  patent  for  it  had  been 
issued  at  the  time  of  the  proceedings  in 
question,  but  it  does  not  follow  that  for  the 
purposes  of  this  case  the  title  was  still  in 
the  federal  government.  For  anything  that 
the  record  discloses,  the  railroad  company 
may  prior  to  that  time  have  acquired  the 
right  to  a  patent,  in  virtue  of  having  fully 
complied  with  all  the  conditions  of  the  grant. 
Indeed,  the  guarded  terms  In  which  the 
agreement  referred  to  was  made  seem  to 
suggest  that  the  parties  understood  that  to 
be  the  true  situation,  in  which  case,  the  full 
beneficial  title  having  passed  to  the  railroad 
company,  the  delay  in  the  actual  Issuing  of 
the  patent  was  not  material.  Leonard  v. 
Ross,  23  Kan.  292;  26  A.  &  E.  Encyc.  of  L. 
(2d  Ed.)  403. 

It  is  claimed  by  the  prosecution  that  the 
Union  Pacific  Railroad  Company  was  a  non- 
resident of  the  county,  but  no  evidence  was 
offered  on  that  issue.  For  the  purposes  of 
the  statute  under  consideration,  "a  railway 
company  Is  to  be  regarded  as  a  resident  of 
any  county  in  which  it  operates  its  road  or 
exercises  corporate  franchises."  State  v. 
Bogardns,  63  Kan.  259,  65  Pac.  251.  It  can- 
not be  presumed  against  the  defendant  that 
the  Union  Pacific  Company  was  not  a  resi- 
dent of  Ellsworth  county,  within  this  rule, 
at  the  time  of  the  attempt  to  open  the  road. 

A  further  contention  is  made  that  the  road 
had  become  a  public  highway  by  prescrip- 
tion. During  a  part  of  the  time  that  an  ad- 
verse user  by  the  public  is  claimed,  the  way 
was  fenced  where  It  entered  and  where  it 
left  the  defendant's  land,  although  gates 
were  maintained  at  these  places.  This  con- 
dition had  existed  for  several  years  when 


the  defendant  purchased  the  property.  Not- 
withstanding the  existence  of  the  gates,  the 
maintenance  of  such  fence  was  a  sufficient 
assertion  of  the  rights  of  the  owner  of  the 
land  to  prevent  their  being  barred  by  the 
statute  of  limitations. 

The  evidence  not  showing  the  legal  estab- 
lishment of  the  highway,  the  judgment  is 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.  All  the  Justices  concur- 
ring. \ 

(71  Kan.  720) 
PENROSE  V.  COOPER  et  al. 
(Supreme  Court  of  Kansas.     July  7,  1905.) 

1.  Tax  Deed— Detective  or  Face— Setting 
Aside. 

A  tax  deed  based  upon  a  certificate  assign- 
ed by  the  county,  which  recites  that  the  prop- 
erty conveyed  could  not  be  sold  at  the  tsux  sale 
for  the  amount  against  it,  and  was  bid  off  by 
the  county  treasurer,  but  omits  to  state  the 
amount  for  which  it  was  bid  off,  or  that  It  was 
bid  off  for  the  county,  is  defective  upon  its 
face,  and  may  be  set  aside  on  that  account 
even  after  it  has  been  of  record  for  five  years. 

2.  EijECTMENT  —  Title  to  Maintain— Void- 
able Tax  Deed. 

One  who  brings  ejectment  against  the  hold- 
er of  a  voidable  tax  deed,  although  he  fails  to 
prove  a  good  paper  title,  may  recover  upon  a 
showing  that  up  to  the  time  the  defendant  took 
possession  under  his  tax  deed  the  plaintiff  and 
those  under  whom  he  claims  bad  for  several 
years  held  peaceable  possession  of  the  prop- 
erty in  controversy  under  a  claim  of  ownership. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Sedgwick  Ck>uu- 
ty;  D.  M.  Dale,  Judge. 

Action  by  S.  W.  Cooper  against  W.  B. 
Penrose  and  the  Anthony  Investment  Com 
pany.  Judgment  for  plaintiff,  and  defendant 
Penrose  brings  error.    Affirmed. 

S.  W.  Shattuck,  Jr.,  for  plaintiff  in  error. 
J.  A.  Brubacher,  for  defendants  in  error. 

MASON,  J.  S.  W.  Cooper  brought  an  ac- 
tion against  W.  B.  Penrose  for  the  posses 
sion  of  two  town  lots,  and  recovered  judg- 
ment, from  which  the  defendant  prosecutes 
error.  The  claim  of  Penrose  was  based  upon 
two  tax  deeds,  one  of  which  had  been  of 
record  for  more  than  five  years.  Cooper 
claimed  to  hold  title  by  a  chain  of  convey- 
ances running  back  to  the  patentee  from  the 
federal  government  The  Important  ques- 
tions presented  are  whether  the  tax  deeds 
were  good  upon  their  face,  and.  If  not,  wheth- 
er the  plaintiff  showed  that  be  bad  any 
standing  to  question  their  validity. 

The  tax  deeds  were  similar  In  form,  and 
were  based  upon  certificates  assigned  by  the 
county.  The  most  serious  objection  made  to 
them  has  to  do  with  the  recital  relating  to 
the  lots  being  bid  off  by  the  county.  The 
statutorj-  form  of  tax  deed  adapted  to  such 
a  case  (section  7670,  Gen.  St.  1901)  contains 
this  language:  "And  whereas  at  the  place 
aforesaid,  said  property  could  not  be  sold  for 
the  amount  of  tax  and  charges  thereon,  and 
was  therefore  bid  off  bj^U^e  (g)gn^^^,^£5^j^{^ 
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for  said  county  for  the  sum  of dollars 

and  costs,  the  whole  amount  of  tax 

and  charges  then  due."  The  corresponding 
part  of  the 'tax  deeds  in  question  reads: 
"And  whereas,  at  the  place  aforesaid,  said 
each  respective  piece  or  parcel  of  said  real 
property  could  not  be  sold  for  the  several 
sums  of  money,  dollars '  and  cents,  and  pla- 
ced opi^site  each  resijectlve  piece  or  parcel 
of  said  real  property  as  follows  [giving  de- 
scriptions and  amounts]  being  the  whole 
amount  of  taxes  and  charges  on  each  tract 
or  parcel  as  aforesaid,  the  same  was  bid  oft 
by  the  county  treasurer  of  said  county."  The 
deeds  fell  short  of  a  full  compliance  with  the 
statute,  in  that  they  failed  to  say  for  whom 
or  for  how  much  the  property  was  bid  off  by 
the  county  treasurer.  It  is  true  that  the 
treasurer  could  not  legally  have  bid  it  oft  for 
any  one  except  the  county,  or  for  any  price 
except  the  full  amount  of  taxes  and  charges 
due  against  It;  and  these  considerations 
might  seem  to  aid  the  deeds,  and  make  their 
recitals  substantially  equivalent  to  those  of 
the  statute.  The  same  line  of  argument, 
however,  would  dispense  with  the  necessity 
for  any  recital  at  all  with  regard  to  this  mat- 
ter. The  essential  condition  necessary  to 
give  the  county  authority  to  assign  a  cer- 
tificate to  a  later  purchaser  Is  that  the  prop- 
erty has  failed  to  sell  at  public  auction  for 
want  of  bidders,  and  this  was  fully  set  forth 
In  these  deeds.  The  purchase  by  the  county 
is  an  aftalr  of  theory,  requiring  for  its  con- 
summation no  palpable  act  of  any  ofDcer. 
The  only  contract  involved  is  a  constructive 
one.  The  new  relation  of  the  county  to  the 
property  results  by  operation  of  law.  In 
the  absence  of  statutory  provision,  doubt- 
less, the  transaction  is  not  one  that  would 
need  to  be  recited  in  order  to  show  Jurlsdic- 
tiou  to  issue  a  tax  deed.  To  say  that  the 
property  was  bid  ofT  by  the  county  gives  no 
real  information  as  to  the  steps  actually 
taken.  It  seems  purely  formal  and  of  no 
practical  importance.  But  because  the  Leg- 
islature has  seen  fit  to  include  a  reference  to 
it  in  the  prescribed  form,  it  may  not  be  ig- 
nored in  the  deed,  and  the  same  reasons  that 
render  it  imperative  that  it  shall  be  referred 
to  at  all  make  it  necessary  that  the  refer- 
ence shall  be  in  substantial  conformity,  with 
the  statute.  In  the  present  case  there  was  a 
plain  departure  from  the  requirement  of  the 
statute.  Recitals  that  the  treasurer.  In  bid- 
ding off  the  property,  acted  tqr  the  county, 
and  that  it  was  bid  off  at  the  amount  of  the 
taxes  and  charges  due,  may  appear  of  tittle 
real  consequence,  but,  because  they  are  con- 
tained In  the  statutory  form,  their  omission 
made  the  deeds  defective.  As  the  defect  was 
apparent  on  the  face  of  the  instruments.  It 
could  be  taken  advantage  of  even  after  the  , 
lapse  of  five  years.  Gibson  v.  Kueffer,  69 
Kan.  r>34,  77  I'ac.  282. 

The  plaintiff  attempted  to  trace  his  title 
back  to  the  United  States,  but  can  hardly  be 
said  to  have  succeeded,  for  It  is  doubtful 


whether  the  gi-antors  In  several  of  the  con- 
veyances •  relied  upon  were  Identified  with 
the  grantees  in  the  preceding  ones,  and  one 
form  of  description  employed  was  probably 
so  uncertain  as  to  make  the  deeds  in  which  it 
occurred  inoperative.  An  objection  was  also 
urged  against  other  deeds  upon  the  ground 
that  the  names  of  the  grantees  were  inserted 
after  delivery,  but  this  was  shown  to  have 
been  done  with'  due  authority.  Granting 
that  the  plaintiff  wholly  failed  to  show  a 
good  paper  title,  he  nevertheless  proved 
enough  to  enable  him  to  question  the  validity 
of  the  defendant's  tax  titles,  for  it  was 
shown  that,  for  some  years  prior  to  the  time 
the  original  holder  of  the  tax  deeds  took  pos- 
session of  the  property,  it  had  been  occupied 
under  a  claim  of  ownership  by  the  plaintiff 
and  those  under  whom  he  claimed.  Posses- 
sion under  such  circumstances  is  said  to  be 
not  only  evidence  of  title,  but  to  constitute 
In  Itself  title  in  a  low  degree.  Christy  v. 
Richotson,  48  Kan.  177,  29  Pac.  398..  The 
fact  that  the  plaintiff  had  lost  possession  of 
the  property  before  the  commencement  of 
the  litigation  does  not  affect  his  right  to  re- 
ly upon  this  principle.  "The  possession  ac- 
quired by  the  plaintiff  In  order  to  recover  In 
ejectment,  where  his  documentary  evidence 
Is  lacking,  does  not  go  to  the  extent  demand- 
ed in  order  to  ripen  an  adverse  possession 
into  legal  title.  He  is  entitled  to  recover 
against  the  defendant  on  the  strength  of  his 
prior  actual  peaceable  possession  of  the 
premises  under  claim  of  ownership,  apart 
from  the  validity  or  sufilclency  of  the  muni- 
ments of  title  introduced  by  him,  as  against 
a  mere  trespasser  on  the  land,  or  one  claim- 
ing only  under  a  later  possession."  10  A.  & 
E.  Encyc.  of  L.  (2d  Ed.)  486.  "Ejectment 
may  be  maintained  upon  the  prior  possession 
of  plaintiff,  or  of  parties  through  whom  he 
claims;  such  possession  being  a  sufficient 
prima  facie  title.  Accordingly,  where  no  le- 
gal title  is  shown  In  either  party,  the  party 
showing  prior  possession  in  himself,  or  those 
through  whom  he  claims,  will  be  held  to 
have  a  better  right  Thus  it  has  been  held 
that  plaintiff  upon  such  a  showing  may  re- 
cover In  ejectment  against  a  defendant  who 
shows  no  better  right  or  title,  •  •  • 
whose  title  or  claim  is  Invalid,  ♦  •  •  or 
who  relies  solely  upon  a  later  possession." 
15  Cyc.  30.  "What  title  to  the  land  must 
the  party  show  In  himself,  before  he  shall  be 
permitted  to  attack  the  tax  deed?  The  ob- 
ject of  the  act  [requiring  one  attacking  a  tax 
title  to  show  title  in  himself]  was  to  prevent 
a  mere  stranger  and  wrongdoer,  who  could 
lose  nothing  by  a  tax  sale,  from  interfering 
with  It  or  defending  against  it  The  circuit 
court  decided  that  i)osses8ion,  with  a  claim 
of  title,  was  sufficient  evidence  that  the  party 
'had  title  to  the  land.'  In  this  we  have  no 
doubt  that  court  was  correct.  That  would  be 
sufficient  evidence  of  title  as  against  an  in- 
truder or  trespasser,  even  to  maintain  eject- 
ment" Ourry  v.  HInman,  11  111.  420.  See, 
Digitized  by  VjWWV  It 


Kan.) 


BARTHOLOMEW  ▼.  GUTHRIB. 


491 


also,  45  Cent  Dig.  cc.  2145-2148;  Black  on 
Tax  Titles,  f  430;  20  A.  &  SI  Elncyc.  of  I^w 
(1st  Ed.)  781;  21  Enc.  of  P.  &  P.  485. 

Other  questions  have  been  raised,  bnt  are 
not  thought  to  require  discussion.  The  Judg- 
ment Is  affirmed.  The  plaintiff  In  error  may, 
however,  still  claim  the  benefit  of  the  oc- 
cupying claitnant  act  All  the  Justices  con- 
curring. 

(71  Kan.  705) 

BARTHOLOMEW  r.  GUTHRIB. 
(Supreme  Court  of  Kansas.    July  7,  1905.) 

1.  Ebbor— Wben  Lies— Ruuno  or  Deicttb- 

BEB. 

Under  section  542,  Code  Civ.  Proc.  (Gen. 
St  1901,  §  5019)  error  will  lie  to  the  Supreme 
Court  from  a  decision  of  a  district  court  ■which 
sustains  or  overrules  a  demurrer,  even  when  the 
party  against  whom  the  ruling  is  made  stands 
upon  bis  exception  thereto,  ana  no  judgment  on 
the  issues  Is  rendered  against  him. 

2.  Pleading— Demderer  to  Answer. 

A  general  demurrer  to  certain  separate  de- 
fenses of  an  answer  searches  the  record,  and, 
if  the  petition  does  not  state  facta  sufficient  to 
constitute  a  cause  of  action,  the  demurrer 
should  be  sustained  to  the  petition. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading,  §§  540-548.] 

3.  Resulting  Tbubt  —  Action  to  Enfobce 
— Pleading. 

Petition  In  this  case  examined  and  held  suf- 
ficient ;     also   second   and    fourth    defenses   of 
answer  held  suCcient  as  against  demurrer.  ■ 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  Aaron  Bartholomew  against 
John  Guthrie.  Judgment  for  defendant,  and 
from  an  order  overruling  a  demurrer,  plain- 
tiff brings  error.    Affirmed. 

The  plaintiff  in  ^ror,  as  plaintiff  below, 
filed  his  petition  In  the  district  court  of 
Shawnee  county,  in  which  he  alleges  in  sub- 
stance that  EUlzabeth  Bartholomew  and 
Sarah  E.  Bartholomew,  who  were  respective- 
ly the  mother  and  sister  of  plaintiff,  during 
their  lifetime  owned  a  certain  tract  of  land 
in  the  state  of  Iowa,  of  which  state  the  plain- 
tiff, his  mother  and  sister,  were  residents; 
tliat  said  mother  and  sister  had  certain  deal- 
ings with  reference  to  said  land  with  the 
Darrow  Investment  Company  and  one  Mary 
H.  Bnrnham,  by  virtue  of  which  said  invest- 
ment company  and  Burnham  claimed  to  be 
the  owners  of  said  land,  which  said  mother 
and  sister  disputed,  but  were  wholly  unable 
to  bring  about  a  satisfactory  settlement  of 
such  controversy;  that  about  the  1st  of  April, 
1897,  said  mother  and  sister  conveyed  said 
land  by  deed  to  defendant  John  Guthrie, 
with  the  understanding  that  the  defendant 
should  institute  an  action  against  said  in- 
vestment company  and  Burnham  for  the  pur- 
po.se  of  having  the  title  claimed  by  them 
'  adjudged  to  l>e  only  °a  mortgage,  and  that  the 
defendant  should  pay  over  to  them  the 
fruits  of  such  litigation;  that  the  defend- 
ant did  institate  sucl).  action,  and  succeeded 


In  having  it  adjudged  that  the  claim  of  said 
investment  company  and  Burnham  was  only 
as  mortgagees,  and  the  court  appointed  a 
master  in  chancery  to  take  evidence  and  re- 
port the  amount  due  upon  said  mortgage; 
that  on  the  9th  day  of  October,  1809,  the 
plaintiff's  mother  died  intestate,  leaving  as 
sole  heirs  the  plaintiff,  his  sister,  Sarah  E., 
and  his  brother,  John  B.  Bartholomew;  that 
on  the  23d  day  of  Febrnary,  1900,  said  sister 
died  Intestate,  leaving  the  plaintiff  and  said 
brother  as  her  sole  heirs,  and  on  tlie  Ist  day 
of  April,  1900,  said  brother,  John  B.  Bartholo- 
mew, died  Intestate,  leaving  bis  widow, 
Amanda  B.,  his  sole  heir;  that  the  mother 
and  sister  died  In  the  state  of  Iowa,  and  the 
brother  In  the  state  of  Kansas.  The  plain- 
tiff also  pleads  several  sections  of  the  stat- 
utes of  Iowa  relating  to  descents  and  dis- 
tributions, of  which  section  3381  reads:  "Sec. 
3381.  Heira  of  parents.  If  both  parents  are 
dead,  the  portion  which' should  have  fallen 
to  their  share  by  the  above  rules  shall  bo 
disposed  of  In  the  same  manner  as  if  they 
had  outlived  the  intestate,  and  died  In  the 
possession  and  ownership  of  the  portion  thus 
fallen  to  their  share,  and  eoi  on,  through  as- 
cending ancestors  and  their  issue."  That 
said  land  had  never 'been  sold  for  the  pay- 
ment of  the  debts  of  the  plaintiff's  mother, 
sister,  or  brother.  That  administration  had 
been  had  upon  the  estates  of  the  mother 
and  brother,  and  finally  closed,  and  the  ad- 
ministrator discharged.  That  said  sister  died 
owing  no  debts,  and  there  was  no  adminis- 
tration upon  her  estate.  That  on  the  5th  day 
of  October,  1900,  the  defendant.  In  a  com- 
promise settiement  of  said  suit  received  the 
sum  of  $1,800,  in  consideration  of  a  decree 
awarding  the  tiUe  In  said  land  to  said  Invest- 
ment company  and  Burnham,  and  that  after 
payment  of  all  costs,  charges,  expenses,  and 
compensation  for  services,  there  remained  In 
the  hands  of  the  defendant  |1,000.  That  at 
the  time  of  said  settlement  plaintiff  owned 
a  three-fourths  Interest  in  said  land,  and  was 
entitled  to  a  like  proportion  of  the  proceeds 
of  the  settlement,  for  which  he  had  made 
demand  upon  defendant  in  the  sum  of  $750. 
To  this  petition  the  defendant  filed  answer 
alleging  four  defenses:  (1)  A  general  denial. 
(2)  That  the  plaintiff  was  not  the  real  party 
in  Interest,  or  entitled  to  recover  on  the 
cause  of  action  stated  In  the  petition,  and  al- 
leging the  death  of  the  plalntlfTs  mother,  sis- 
ter, and  brother;  that  the  alleged  Interest  of 
the  plaintiff  as  heir  to  his  mother,  sister,  and 
brother  is  subject  to  the  debts,  liabilities, 
and  necessities  of  the  estate  of  his  mother, 
Ellzalaeth  Bartholomew;  that  one  Myers  had 
iMJen  appointed  administrator  of  the  estate 
of  Elizabeth  Bartholomew;  that  a  large  num- 
ber of  claims  had  been  proved  against  said 
estate,  and  remained  unpaid,  and  the  estate 
was  Insolvent  and  that  said  administrator 
Is  entitled  to  subject  the  Interest  claimed  by 
plaintiff  to  the  payment  of  the  debts  of  said 

estate;  that  the  plaintiff  Is  not  vested  in  any 
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right  of  action  therein.  For  the  third  de- 
fense the  defendant,  in  substance,  alleged 
the  execution  of  the  quitclaim  deed  of  the 
plaintifT's  mother  and  sister  to  him,  and  that 
no  declaration  of  trust  or  agreement  to  hold 
said  lands  in  trust,  or  concerning  the  pro- 
ceeds thereof,  was  ever  executed  in  writing 
by  the  mother,  sister,  or  defendant;  that 
said  lands  had  been  in  litigation  for  some 
years,  and  were  beavily  incumbered,  and 
that  the  defendant  had  been  employed  by  the 
brother,  John  B.  Bartholomew,  as  attorney 
to  defend  the  interests  of  the  mother  and 
.sister  of  plaintiff  in  said  lands,  and  tliat  said 
brother  had  expended  $628  in  purchasing 
liens  against  said  lands,  and  that  said  broth- 
er bad  paid  other  expenses  In  defending  the 
right  of  the  mother  and  sister  in  said  lands; 
that  defendant,  as  said  attorney,  satisfied 
said  liens  and  Judgments  by  procuring  a  loan 
on  said  land  from  said  Darrow  Investment 
Company,  and  again  the  mother  and  sister 
of  plalntiec  were  unable  to  redeem  said  lands 
from  said  settiement  and  loan,  and,  being 
about  to  lose  said  land,  said  mother  and  sis- 
ter did.  In  March,  convey  said  lands  to  de- 
fendant without  any  agreement  as  to  any 
trust,  terms,  or  conditions,  and  that  the  de- 
fendant instituted  the  suit,  pleaded  by  plain- 
tiff, in  his  own  name  and  right  to  have  the 
claims  of  the  Darrow  Investment  Company 
and  Bumham  adjudged  to  be  a  mortgage, 
and  did  not  sue  as  trustee  for  the  mother  or 
sister  of  plaintiff;  that  the  brother,  John  B. 
Bartholomew,  had  paid  items  of  expense  ag- 
gregating nearly  $160  incurred  by  defendant 
in  the  prosecution  of  said  action;  that  said 
action  was  compromised  and  settled,  and  the 
defendant  received  in  consideration  thereof 
$1,798.  This  defense  sets  forth  the  items  of 
the  expenditure  of  said  sum,  including  an 
item  of  $1,000.22  which  the  defendant  al- 
leges "he  paid  to  John  Norton,  administra- 
tor of  the  estate  of  John  B.  Bartholomew, 
duly  appointed  and  qualified  as  such  by  and 
In  the  probate  court  of  Shawnee  county,  Kan- 
sas, on  account  of  the  advancements,  dis- 
bursements, assignment  of  mortgages,  con- 
veyance of  land  and  money  In  purchase  of 
and  in  reduction  of  liens  and  Judgments 
against  said  real  estate,  by  John  B.  Barth- 
olomew." The  fourth  defense  in  the  answer 
refers  to  the  third,  and  makes  the  same  a 
part  of  the  fourth,  and  further  alleges,  in 
substance,  that  since  the  commencement  of 
this  action  Norton,  as  such  administrator, 
filed  In  the  probate  court  of  Shawnee  county, 
Kansas,  his  final  report  showing  the  receipt 
of  said  money,  and  asked  final  discharge; 
that  the  plaintiff  had  notice  of  the  hearing  of 
such  report  and  application,  and  appeared 
in  said  court  and  objected  to  and  resisted  the 
same.  The  court,  after  a  hearing  thereon, 
ordered  distribution  of  said  funds,  after  pay- 
ing costs  and  expenses  of  administration  to 
the  widow  of  John  B.  Bartholomew,  and  al- 
lowed final  settlement,  and  said  order  Is  In 
full  force  and  effect,  unreversed  and  unap- 


pealed  from.  The  plaintiff  demurred  to  the 
second  and  fourth  defenses  In  this  answer, 
and  the  court  overruled  both  of  said  demur- 
rers. Plaintiff  stood  upon  bis  demurrers, 
and  brings  said  rulings  to  this  court  for  re- 
view, and  the  only  question  presented  to  this 
court  for  consideration  is  whether  the  de- 
murrer to  either  or  both  of  said  demurrers 
should  have  been,sustained. 

Albert  Watkins,  for  plaintiff  In  error.  A. 
Bergen  and  Edwin  A.  Austin,  for  defendant 
in  error. 

O.  A.  SMITH,  J.  (after  stating  the  facts). 
The  defendant  In  error  presents  two  objec- 
tions to  the  condderation  of  the  errors  com- 
plained of: 

(1)  The  order  overruling  the  demurrer 
shows  that  plaintiff  elected  to  stand  on  his 
demurrer  but  no  Judgment  was  entered. 
This  objection  is  not  well  taken.  Section 
542  of  the  Code  of  Civil  Procedure  exprfessiy 
provides:  "The  Supreme  Court  may  also  re- 
verse, vacate  or  modify  any  of  the  following 
orders  of  a  district  court:  •  *  *.  (2)  An 
order  •  •  •  that  sustains  or  overrules  a 
demurrer." 

(2)  It  is  urged  that  the  petition  does  not 
allege  facts  sufficient  to  constitute  a  cause 
of  action,  and  tliat  as  the  demurrer  should 
search  the  record,  and  be  sustained  as  to- 
the  first  pleading  found  insufficient,  it  should 
have  been  sustained  as'  to  the  petition,  and 
not  considered  as  to  the  answer.  The  de- 
fendant in  error  Is  wrong  In  this  contention. 
While  the  cause  of  action  set  forth  in  th« 
petition  is  apparently  based  upon  an  express 
trust  In  lands,  or  the  proceeds  thereof,  cre- 
ated by  parol  agreement,  and  such  agree- 
ment would,  under  section  1,  c.  114,  Gen. 
St.  1901,  be  Ineffective  to  create  a  trust,  yet 
the  facts  stated  are  such  that  a  trust  arises 
by  implication  of  law  therefrom.  It  is  al- 
leged, in  substance,  that  the  grantors  were 
the  owners  of  certain  lands  which  were  In 
litigation,  and  conveyed  said  lands  to  their 
attorney  at  law,  who  had  been  theretofore, 
was  at  the  time  and  thereafter,  employed  to 
protect  their  interest  In  said  lands.  The  con- 
veyance was  presumably  made  for  the  pur- 
pose of  facilitating  some  compromise  of  the 
suit  or  sale  of  the  land,  and,  as  alleged  in 
the  petition,  was  made  under  an  agreement 
and  imderstanding  (not  alleged  to  be  In  writ- 
ing) that  the  grantee  "should  Institute  and 
prosecute  a  suit"  against  certain  parlies 
claiming  ownership  of  the  land,  and  "should 
pay  over  and  turn  over  to  them  ttiie  gran- 
tors] the  fruits  of  such  litigation."  Regard- 
ed as  a  trust  in  land,  this  lacks  the  allega- 
tion that  the  agreement  was  in  writing  to 
make  It  effective.  Indeed,  since  the  defend- 
ant had  filed  his  motion  to  have  the  petition 
made  more  definite  and  certain  by  alleging 
whether  this  agreement  was  In  writing  or 
oral,  we  must  construe  the  allegation  most 
strongly  against  the  jgf^^^  ^n(lyjj«^^f^lt 
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ns  oral.  Bat  If  the  agreement  was  verbal,  it 
does  not  thereby  debar,  but  aids  the  impli- 
cation of  law  that  a  trust  arises  from  the 
facts.  Franklin  v.  Colley,  10  Kan.  201.  It 
may  be  questioned  whether  the  contract  pur- 
ported to  create  a  trust  in  the  lands,  to 
which  reference  will  be  made  later,  or  mere- 
ly In  "the  fruits  of  the  litigation."  Be  this 
^as  it  may,  the  law  would  imply  a  trust  in 
'the  land  so  long  as  the  title  thereto  was 
held  by  the  grantee  and  in  the  proceeds  of 
the  land  when  it  was  converted.  It  follows 
that  the  petition  was  not  demurrable  on  the 
ground  urged. 

It  remains,  then,  to  ,determine  whether  the 
demurrer  should  have  been  sustained  to  the 
second  and  fourth  defenses,  or  to  either.  As 
to  the  second  defense — that,  not  the  plaintiff, 
but  the  administrator  of  his  mother's  estate, 
was  entitled  to  recover  the  portion  claimed 
by  plaintiff,  much  depends  upon  the  inherit- 
ance which  descended  to  the  plaintiff  upon 
the  death  of  hts  mother  and  sister,  as  the 
facts  were  set  forth  In  the  petition  to  which 
this  defense  was  pleaded.  No  portion  of  the 
legal  title  descended  to  the  plaintiff,  for  that 
title,  as  stated  in  the  petition,  had  been  con- 
veyed by  the  mother  and  sister  to  the  de- 
fendant, and  neither  of  them  was  seised  of 
such  title  at  their  respective  deaths.  From 
the  same  source  we  learn  that  at  the  time  of 
the  conveyance  to  the  defendant  the  title  to 
the  land  was  in  dispute,  and  the  mother  and 
sister,  being  unable  to  get  a  settlement  or 
adjustment  of  the  adverse  claims,  conveyed 
the  land  to  the  defendant  for  the  very  pur- 
pose of  "instituting  and  prosecuting"  an  ac- 
tion, not  to  have  the  adverse  claims  adjudged 
void  or  groundless,  but  to  have  that  which 
was  claimed  to  be  an  adverse  title  in  fee 
adjudged  to  be  only  a  lien — a  mortgage. 
There  is  no  allegation  or  intimation  in  the 
petition  that  the  grantors  were  able  to  or 
expected  to  redeem  the  land  if  the  defendant 
should  be  successful  in  the  suit,  as  he  was. 
The  defendant  undertook  a  service  which  in- 
volved the  expenditure  of  time  and  money, 
and  it  must  have  been  contemplated  that  he 
should  be  recompensed  out  of  this  land,  al- 
ready Incumbered  beyond  the  powers  of  the 
grantors  to  redeem.  So  it  was  not  contem- 
plated that  the  defendant.  If  successful, 
should  reconvey  the  land  to  his  grantors. 
The  petition  itself  says:  "It  was  also  ex- 
pressly agreed  and  understood  between  said 
Elizabeth  and  Sarah  E.  Bartholomew  and 
said  defendant  that  defendant  should  pay 
over  and  turn  over  to  them  the  fruits  of 
such  litigation."  Equity  will  not  imply  a 
greater  or  a  different  trust  than  the  circum- 
stances. Including  the  understanding  and  pur- 
pose of  the  parties,  render  necessary  to  pro- 
tect the  interests  of  a  beneficiary  who  is 
innocent  of  wrong,  especially  when,  as  in 
this  case,  the  trustee  appears  to  have  acted 
with  fidelity  and  in  accordance  with  the  mu- 
tual purpose  of  the  conveyance  of  the  land 
to  blm,  at  least  so  far  as  the  compromising 


of  the  litigation  and  receiving  the  fruits 
thereof  are  concerned.  The  land,  in  any 
event,  was  lost  to  the  grantors.  It  was  even 
doubtful  if  they  had  any  conveyable  interest 
therein.  They  quitclaimed  this  doubtful  title 
to  the  defendant  with  the  understanding  that 
he  should  begin  litigation  in  bis  own  name, 
and  that  he  should  account  for  the  fruits  of 
the  litigation  if  by  chance  he'  should  be  able 
to  make  it  bear  fruit.  The  allegation  of  the 
petition  that  the  land  was  conveyed  to  de- 
fendant in  trust  for  the  use  of  the  grantors 
is  a  conclusion  of  law,  rather  than  of  fact, 
and  the  court  was  not  bound  thereby.  The 
court  evidently  construed  this  agreement  as 
creating  the  defendant  a  trustee  of  the  prob- 
lematical fruits  of  the  litigation,  and  that, 
if  such  fruits  materialized,  it  was  contem- 
plated that  they  would  be  In  the  form  of 
personal  property,  and  that  as  such  they  be- 
came assets  In  the  hands  of  the  administra- 
tor of  the  deceased  mother's  estate,  and, 
with  tbls  view,  overruled  the  demurrer  to 
the  second  defense.  E^-en  if  this  was  erro- 
neous, which  we  are  not  prepared  to  say, 
it  is  difflcult  to  see  how  the  plaintiff  was 
prejudiced  thereby,  since  the  fourth  defense, 
Including,  as  it  does,  the  facts  stated  in  the 
third  defense  in  regard  to  the  disposition  of 
"the  fruits  of  the  litigation,"  alleges,  in  sub- 
stance, that  the  entire  sum  of  $1,798  received 
by  the  defendant  in  the  settlement  was  ex- 
pended in  the  payment  of  the  expenses  and 
attorney's  fees  incurred  in  the  suit,  and  in 
returning  to  the  estate  of  plaintiff's  deceased 
brother,  John  B.  Bartholomew,  the  money 
advanced  by  hipi  for  that  purpose.  That 
such  expenses  were  to  be  paid  before  "pay- 
ing over  the  fruits"  is  certainly  an  Implied 
condition  of  the  contract  as  set  forth  in  the 
petition.  This  seems  to  be  the  real  issue  in 
the  case — whether  the  charges  alleged-  to 
have  been  paid  were  legal  and  reasonable,' 
and  were,  with  the  expenses  for  which  credit 
is  claimed,  actutilly  paid.  This  is  in  the 
nature  of  an  accounting  with  the  trustee. 

We  are  not  called  upon  to  decide  whether 
or  not  the  order  of  the  probate  court  of 
Shawnee  county  In  making  final  settlement 
of  the  estate  of  John  B.  Bartholomew  and 
ordering  disbursement  to  the  widow  was  res 
adjudlcata  as  to  plaintiff,  and  determinative 
of  his  rights,  as  that  question  was  not  neces- 
sarily involved  In  the  demurrer.  It  is  enough 
to  sustain  the  decision  of  the  court  if  the 
facts  stated  in  this  fourth  defense,  being  ad- 
mitted as  true,  constituted  even  a  partial  de- 
fense to  the  claim  set  forth  In  the  petition. 
Even  a  cursory  reading  of  this  defense  will 
disclose  that  some,  at  least,  if  not  all,  of  the 
expenditures  alleged  to  have  been  made  by 
John  B.  Bartholomew  in  his  life,  were  alleged 
to  be  advancements  made  to  the  defendant 
or  at  defendant's  Instance  for  the  very  pur- 
pose of  canying  on  the  litigation  and  re- 
moving liens  from  the  real  estate  conveyed, 
which  made  it  more  valuable  and  added  to 
the  "frtiits  of  litigation."  Such  advance- 
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ments  were  In  the  nature  of  debta  of  the 
trustee,  as  gucb,  and  the  trustee  had  the  Im- 
plied power,  and  It  was  his  duty,  even,  to 
pay  the  same. 

The  decision  of  the  court  In  overruling  the 
demurrer  as  to  both  defenses  is  sustained, 
and  the  case  is  remanded.  All  the  Justices 
concurring. 


(n  Xan.  79S) 


STATE  V.  FINCH. 


(Supreme  Court  of  Kansas.    July  7,  1903.) 

1.  Criminal     Law  —  Election     Between 
Counts. 

'  In  a  prosecution  upon  several  counts, 
where  an  election  is  proper  and  necessary  upon 
which  of  the  counts  the  state  will  rely  for 
conviction,  the  appropriate  time  to  make  such 
election  is  at  the  close  of  the  testimony  in  be- 
half of  the  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  %  427.] 

2.  Same— Withdrawal  of  Evidence. 

While  the  withdrawal  of  testimony  erro- 
neously admitted,  coupled  with  an  instruction 
to  the  jury  to  disregard  it,  will  ordinarily  cure 
the  error,  there  may  be  testimony  so  material 
and  of  a  kind  calculated  to  greatly  prejudice 
the  jury  that  a  withdrawal  will  not  remove  the 
prejudice  nor  cure  the  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  |  3141.] 

3.  Same— Statements  or  Defendant. 

The  evidence  of  a  witness  subsequently 
prosecuted  for  manslaughter,  taken  at  a  coro- 
ner's inquest  in  pursuance  of  a  subpoena,  where 
such  witness  was  not  at  the  time  under  arrest 
or  accused  of  the  crime,  and  where  there  is 
nothing  indicating  that  the  testimony  was  in- 
voluntarily given,  is  admissible  against  him 
when  he  is  put  upon  trial  for  the  commission 
of  the  offense.  ' 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §§  921,  1185.] 

4.  Same. 

Such  testimony  is  not  deemed  to  be  in- 
voluntary merely  because  it  was  given  in  re- 
spouse  to  a  subpcena. 

5.  Same— Recalling  .Tuby. 

It  is  not  error  for  a  court  to  recall  a  jury, 
after  it  has  deliberated  for  some  time,  to  in- 
quire as  to  the  probability  of  an  agreement  upon 
a  verdict,  and  also  whether  the  failure  to  agree 
was  caused  by  a  misunderstanding  of  the  in- 
structions or  of  the  evidence,  nor  to  ascertain 
from  the  foreman  how  the  jury  was  divided  in 
point  of  numbers,  without  indicating  whether 
they  were  for  or  against  the  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §§  2(X58,  2069.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Finney  Coun- 
ty;  Wm.  Kaston  Hutchison,  Judge. 

O.  W.  Finch  was  convicted  of  manslaugh- 
ter In  the  fourth  degree,  and  appeals.  Af- 
firmed. 

G.  L.  Miller,  for  appellant.  C.  C.  Cole- 
man, Atty.  Gen.,  and  .\lbert  Hoskinson,  for 
the  State. 

JOHNSTON,  C.  J.  In  an  Information, 
containing  two  connts.  O.  W.  Finch  was 
charged  with  manslnughter  in  the  third  and 
fourth  degrees  for  the  killing  of  M.  Brooks. 


He  was  found  guilty  of  manslaughter  in  the 
fourth  degree,  as  charged  in  the  second 
count  In  bis  appeal  numerous  errors  are 
assigned,  some  of  which  are  not  deemed  to 
be  material.  The  information,  which  closely 
follows  the  language  of  the  statute.  Is  chal- 
lenged, but  it  clearly  appears  to  be  sufficient. 
After  the  opening  statement  had  been  made 
In  behalf  of  the  state,  the  defendant  asked 
that  the  county  attorney  be  required  to 
elect  under  which  count  of  the  information 
he  would  rely  for  a  conviction.  The  mo- 
tion was  denied,  and  without  error.  An 
election  was  required  at  the  close  of  the  tes- 
timony for  the  state,  and  the  county  attorney 
then  elected  to  stand  on  the  charge  in  the 
second  count.  That  Is  an  appropriate  time 
to  make  an  election  when  an  election  la 
necessary,  and  certainly  there  Is  no  ground 
to  complain  that  it  was  not  earlier  made. 

The  questions  asked  of  the  witness  for 
the  state  on  cross-examination  as  to  wheth- 
er the  shooting  was  accidental  involved  con- 
jclusions  related  to  one  of  the  main  issues 
submitted  to  the  Jury,  and  hence  were  prop- 
erly excluded. 

Nor  was  any  error  committed  in  the  ad- 
mission of  the  testimony  as  to  conversations 
with  the  defendant  in  regard  to  his  having 
and  handling  a  gun  before  the  shooting,  and 
the  use  he  Intended  to  make  of  it.  It  went 
to  the  culpable  negligence  charged  against 
him. 

The  principal  complaint  of  the  defendant 
is  the  admission  of  testimony  given  by  him- 
self at  the  coroner's  Inquest.  The  stenogra- 
pher who  took  the  testimony  was  Introduced 
as  a  witness,  and  after  qualifying  she  read 
from  her  notes  the  testimony  which  the  de- 
fendant had  given.  There  was  an  objec- 
tion that  her  name  had  not  been  Indorsed  on 
the  Information  until  after  the  defendant 
had  pleaded,  which  is  immaterial,  and  for 
the  further  reason  that  the  defendant  was 
an  Involuntary  witness  at  the  coroner's  in- 
quest, and  by  introducing  his  testimony  he 
was  in  fact  made  a  witness  against  himself, 
in  violation  of  the  Constitution.  The  ob- 
jection was  overruled,  and  the  testimony  ad- 
mitted. Later  the  court  on  Its  own  motion 
struck  it  out,  and  advised  the  Jury'  that  it 
was  withdrawn  from  their  consideration. 
The  withdrawal  of  testimony  erroneously  ad- 
mitted, coupled  with  an  Instruction  to  the 
Jury  to  disregard  it,  will  in  most  cases  cure 
the  error.  If,  however,  the  testimony  is 
v^ry  material,  and  of  a.  kind  calculated  to 
greatly  Influence  and  prejudice  the  jury,  a 
withdrawal  of  it,  with  an  instruction  to 
overlook  It,  may  not  remove  the  prejudice 
or  cure  the  error.  Assuming  that  the  effect 
of  the  evidence  was  not  removed  by  Its 
withdrawal,  we  find  nothing  In  the  record 
showing  that  it  was  inadmissible.  Like  oth- 
ers, the  defendant  was  subpoenaed  as  a  wit- 
ness to  testify  at  the  inquest  as  to  the  cause 
of  Brooks'  death.  For  aught  that  appears, 
be  may  have  been  anxious  and  swift  to  tes- 
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Wy.  There  is  not  a  hint  In  the  record  that 
he  was  led  to  testify  through  any  induce- 
ments of  promised  favor,  or  by  reason  of 
any  fear,  menace  or  duress.  Ordinarily,  all 
that  a  defendant  has  said  pertinent  to  the 
subject  of  Inquiry  may  be  received  In  evi- 
dence against  him.  The  exceptions  to  this 
rule  are  when  admissions  have  been  extract- 
ed from  him  by  means  of  promises  or 
threats,  or  where  statements  made  or  testi- 
mony given  have  been  compulsory  or  Invol- 
untary. The  test  of  admissibility^  In  this  and 
like  cases  Is,  were  the  statements  made 
voluntarily  and  without  compulsion?  In  this 
Instance  they  were  made  In  an  Inquiry  where 
the  defendant  was  a  witness,  and  not  a  par- 
ty, and  where  he  might  have  claimed  the 
privileges  of  •  witness.  He  was  not  In  cus- 
tody, nor  had.  any  accusation  been  made 
against  him.  Indeed,  it  does  not  appear 
that  Brooks'  death  was  then  thought  to 
have  been  caused  by  any  criminal  act.  The 
constitutional  limitation  that  no  person  shall 
be  a  witness  against  himself  should  be  broad- 
ly interpreted  so  as  to  give  full  protection 
to  one  accused  of  crime;  but  neither  the  con- 
stitutional limitation  nor  the  rule  of  the 
common  law  requires  the  exclusion  of  state- 
ments or  testimony  voluntarily  given.  An 
unsworn  confession,  made  to  an  oflScer  by 
one  charged  with  crime  and  under  arrest, 
may  be  given  in  evidence  against  talm,  pro- 
viding it  is  freely  and  voluntarily  made. 
The  fact  that  a  statement  is  made  under 
oath  by  one  not  accused  nor  In  custody  with 
reference  to  the  cause  of  a  death  can  hard- 
ly be  less  reliable.  If  the  testimony  which 
defendant  gave  was  incriminating,  was  it 
inadmissible  merely  because  he  was  sub- 
poenaed as  a  witness  and  gave  his  testimony 
at  a  formal  Inquest  before  the  coroner? 
There  was  no  compulsion  to  testify,  unless 
the  mere  fact  that  he  was  subpoenaed  to 
give  his  testimony  can  be  so  regarded.  There 
is  considerable  diversity  of  opinion  in  the 
cases  as  to  the  admission  of  such  testimony, 
and  these  may  ]ie  found  compiled  and  classi- 
fied in  1  Wigmore  on  Evidence.  J  8.51,  and 
the  appended  note.  In  an  early  Xew  York 
case  the  subject  was  examined  and  the  cases 
reviewed,  and  it  was  held  that  upon  a  trial 
for  murder  statemonts  made  by  the  prisoner 
as  a  witness  at  a  coroner's  Inquest  upon  the 
body  of  the  deceased,  when  the  witness  was 
not  under  arrest  or  accused  of  the  crime, 
were  admissible  against  him.  Hendrlckson 
V.  The  People,  10  N.  Y.  13,  61  Am.  Dec.  721. 
In  a  later  case  a  witness  at  a  coroner's  in- 
quest, who  appeared  in  response  to  a  sub- 
poena, testified,  and  on  his  subsequent  trial 
the  testimony  was  admitted  against  him,  al- 
though he  knew  at  the  time  he  testified  that 
he  was  under  suspicion  of  having  committed 
the  crime  under  investigation,  and  would 
probably  ^3e  arrested.  Teachout  v.  The  Peo- 
ple, 41  N.  Y.  7.  In  People  v.  MoIIneux,  168 
N.  Y.  264,  61  N.  E.  286,  62  1..  I^  A.  193,  the 
defendant  was  charged  with  murder  at  an 


inquest  over  the  body  of  the  deceased.  The 
defendant  testified  in  pursuance  to  a  subpoena 
Issued  by  the  coroner,  and  he  was  threaten- 
ed with  punishment  if  he  refused  to  testify. 
At  the  close  of  the  Inquest  he  was  arrested, 
charged  with  the  crime.  The  court  said,  on 
page  331  of  168  N.  Y.,  page  308  of  61  N.  E. 
(62  li.  R.  A.  193):  "When  a  person  Is  called 
upon  to  testify  at  a  coroner's  inquest,  con- 
vened to  Inquire  Into  a  crime,  for  the  com- 
mission of  which  such  person  Is  then  under 
arrest,  or  upon  which  he  has  been  formally 
accused,  he  occupies  the  same  position  and 
he  has  the  same  rights,  as  though  he  were 
before  an  examining  magistrate.  People  v. 
Mondon,  108  N.  Y.  211,  8  N.  E.  496,  57  Am. 
Rep.  709.  So,  on  the  other  hand,  If  the  per- 
son who  testifies  at  the  Inquest  does  so  sim- 
ply as  a  witness,  he  has  none  of  the  rights 
or  immunities  of  a  party.  This  Is  the  foun- 
dation of  the  rule  which  Is  now  firmly  es- 
tablished In  this  state — that  when  a  person 
testifies  at  an  inquest  as  an  accused  or  ar- 
rested party  his  testimony  cannot  be  used 
against  him  upon  a  subsequent  trial  of  an 
indictment  growing  out  of  the  inquest,  un- 
less his  testimony  has  been  voluntarily  given 
after  he  has  been  fully  advised  of  all  his 
rights  and  has  been  given  an  opportunity  to 
avail  himself  of  them.  People  v.  Chapleau, 
121  N.  Y.  267,  24  N.  E.  469.  The  logical  and 
necessary  corollary  of  that  part  of  the  rule 
stated  is  that  when  a  person  testifies  sim- 
ply as  a  witness,  and  not  as  a  party,  bis 
testimony  can  be  used  against  him  even 
though  he  is  afterwards  indicted  and  tried 
for  the  commission  of  the  crime  disclosed 
by  the  inquest."  Other  authorities  support- 
ing this  rule  are  Wilson  v.  The  State,  110 
Ala.  1,  20  South.  415,  55  Am.  St.  Rep.  17; 
Jones  V.  The  State,  120  Ala.  303,  25  South. 
204;  State  v.  Coffee,  56  Conn.  399,  16  Atl. 
151;  State  v.  Gllman,  51  Me.  206;  Shoef- 
fier  V.  The  State,  3  Wis.  823;  Williams  v. 
The  Commonwealth,  29  Pa.  102;  Newton  v. 
The  State.  21  Fla.  53;  Kirby  v.  The  State, 
23  Tex.  App.  13,  5  S.  W.  165;  The  People 
V.  Taylor,  59  Cal.  640;  1  Greenleaf  />n  Evi- 
dence (15th  Ed.)  S  225;  1  Roscoe's  Criminal 
Evidence  (8th  Ed.)  95.  Some  of  the  courts 
have  taken  a  different  view.  State  v.  Young, 
119  Mo.  495,  24  S.  W.  1038;  State  v.  Young, 
60  N.  C.  126;  State  v.  Senn,  32  S.  C.  392,  11 
S.  E.  292;  State  v.  O'Brien,  18  Mont.  1,  43 
Pac.  1091,  44  Pac.  399.  It  appears  from  the 
opinion  of  the  Supreme  Court  of  Missouri  in 
State  V.  Young,  supra,  that  the  defendant 
was  an  ignorant  German  boy,  and  that  his 
examination  upon  Its  face  showed  that  its 
purpose  was  to  elicit  from  him  criminating 
admissions,  and  the  examination  was  con- 
ducted as  if  he  were  the  defendant  In  a 
preliminary  examination.  The  same  court, 
in  State  v.  Wisdom,  119  Mo.  5.39.  24  S.  W. 
1047,  held  that  statements  voluntarily  made 
by  a  witness  before  a  coroner's  Jury  with  a 
view  of  casting  the  guilt  upon  another  are 
admissible  against  him  on  his  trial  for  mur- 
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der.  In  State  v.  Young,  60  N.  C.  126,  the 
witnesses  were  arrested  and  brought  before 
the  coroner,  and  while  in  custody  statements 
were  obtained  from  them  Implicating  them 
in  the  homicide;  Attention  Is  called  to  the 
case  of  State  v.  Taylor,  36  Kan.  329,  13  Pac. 
550,  but  there  the  testimony  at  the  coroner's 
inquest  was  admitted  because  It  did  not  ap- 
pear to  be  Involuntary.  In  the  course  of 
the  opinion  It  is  said  that,  if  the  defendant 
was  compelled  by  subpoena  or  otherwise  to 
give  his  testimony  before  the  coroner's  In- 
quest, and  there  was  duress.  It  should  be  ex- 
cluded. But  that  case  Is  not  an  authority 
that  testimony  given  qnder  a  subpoena  and 
without  compulsion  and  duress  Is  Inadmissi- 
ble. Testimony  as  to  the  cause  of  a  death 
at  a  coroner's  Inquest,  given  by  a  witness 
who  Is  not  accused  nor  under  arrest,  is  not 
deemed  to  be  involuntary  merely  because 
he  testiffed  In  response  to  a  subpoena.  Of 
course,  if  It  appeared  that  he  testified  as  a 
party,  rather  than  as  a  witness,  or  If  he  had 
been  induced  to  testify  by  promises  or  threats 
or  other  Improper  Influences,  his  testimony 
might  not  subsequently  be  used  against  him. 
In  this  case  there  are  no  circumstances  In- 
dicating coercion,  nor  anything  Inconsistent 
with  the  view  that  the  defendant  desired  or 
sought  the  opportunity  to  testify. 

The  criticisms  of  the  instructions  have 
been  examined,  and  It  is  found  that  the 
charge  given  by  the  court  fully  covered  the 
Issues  in  the  case  and  fairly  presented  the 
law  applicable  to  them.  Some  of  those  re- 
quested and  refused  were  Inappropriate,  but 
It  appears  that  the  pertinent  principles  of 
law  in  most  of  them  were  included  in  the  In- 
structions given.  No  error  is  seen  in  any 
of  the  rulings  charging  the  Jury,  nor  do  we 
see  any  necessity  for  an  extended  review  of 
the  Instructions.    ' 

After  the  Jury  had  been  out  a  considerable 
time,  they  were  recalled,  and  inquiry  made 
by  the  court  as  to  the  probability  of  an  agree- 
ment. The  judge  Inquired  if  the  disagree- 
ment was  because  of  a  failure  to  understand 
the  Instructions,  and  also  if  they  disagreed 
as  t.o  the  testimony.  They  informed  the 
court  that  there  was  no  misunderstanding 
as  to  the  instructions,  but  that  they  did  not 
agree  as  to  the  testimony.  The  Judge  then 
remarlied:  "Mr.  Foreman,  you  may  step  to 
my  desk  and  indicate  the  two  numbers  that 
show-  how  the  jury  stands  at  this  time;  not 
which  side  they  are  for,  but  Just  write  the 
two  numbers."  After  this  was  done,  the 
Jury  were  directed  to  return  to  their  room 
for  further  deliberations.  Of  this  action  com- 
plaint is  made.  It  will  be  observed  that 
there  was  no  admonition  urging  an  early  ver- 
dict, nor  anything  approaching  coercion.  Evi- 
dently the  coiut  was  seeking  information  to 
determine  whether  there  was  reason  to  hope 
for  an  agreement  upon  a  verdict,  and  there 
was  no  Impropriety,  even,  in  the  action 
taken. 

An  attempt  was  made  to  Impeach  the  ver- 


dict by  the  aflSdavlt  of  a  Juror  in  which  be 
undertook  to  state  some  of  the  things  which 
Infl^uenced  him  In  uniting  with  others  In  a 
verdict  of  guilty.  They  are  matters  which 
essentially  Inhere  in  the  verdict,  and  which 
were  not  competent  to  Impeach  It  It  may 
be  said,  however,  that  later  he  made  a  full- 
er affidavit,  explaining  that  he  voted  for 
conviction  and  agreed  on  the  verdict  after  a 
careful  consideration  of  the  evidence  and 
a  careful  reading  of  the  instructions  of  the 
court.         « 

We  have  also  examined  the  testimony  on 
the  motion  for  a  new  trial  with  reference 
to  the  conduct  and  statements  of  the  jurors 
Thompson  and  Griffin,  and  find  nothing 
which  disqualified  them,  or  Indicated  that 
the  verdict  was  reached  by  ynproper  Influ- 
ences. 

Finding  no  prejudicial  error,  the  Judgment 
will  be  affirmed.    All  the  Justices  concurring. 


(71  Kan.  73S) 
LOCKWOOD  V.  MEADE  LAND  &  CATTLE 
CO. 
(Supreme  Court  of  Kansas.    July  7,  1905.) 

1.  QciKTiNO  Title— Dbceee— Effect. 

An  ordinary  decree  quieting  a  plaintiff's  ti- 
tle to  real  property  does  not  have  the  efifect  of 
transferring  to  him  as  against  a  stranf;er  to  the 
suit  the  title  theretofore  held  by  the  defendant. 
[Ed.  Note. — For  casea  in  point,  see  vol.  41, 
Cent  Dig.  Quieting  TiUe,  §  102.] 

2.  Ejectment  —  Taxes  Paid  —  Reimbubse- 
HENT  OF  Defendant. 

The  claimant  of  real  property  under  a 
voidable  tax  deed  who  has  obtained  a  decree 
quieting  title  against  the  holder  of  an  earlier 
tax  deed,  which  is  also  voidable,  upon  being 
defeated  in  ejectment  by  the  original  owner,  i& 
not  entitled  to  recover  anything  on  account  of 
the  taxes  paid  by  the  grantee  in  the  first  tax 
deed. 
(Syllabus  by  the  Court) 

E^ror  from  District  Court,  Seward  County; 
Wm.  Easton  Hutchison,  Judge. 

Action-  by  R.  H.  Lockwood  against  the 
Meade  Land  &  Cattle  Company.  From  the 
Judgment,  platntifC  brings  error.     Reversed. 

T.  A.  Noftzger,  for  plaintiff  in  error.  Bish- 
op &  Mitchell,  for  defendant  in  error. 

MASON,  J.  In  1899  a  tax  deed  was  Issued 
to  W.  W.  Cockins  and  R.  F.  Steele.  In  1900 
they  obtained  a  decree  against  Mary  M. 
Hinchman,  who  held  an  earlier  tax  deed  cov- 
ering the  same  property,  quieting  their  title 
thereto.  Their  title  was  afterwards  trans- 
ferred to  the  Meade  Land  &  Cattle  Company. 
B.  H.  Lockwood,  who  had  acquired  the  title 
of  the  original  owner  of  the  land,  brought 
ejectment  against  that  company.  It  was  de- 
termined that  both  the  tax  deeds  referred 
to  were  voidable,  and  the  plaintifF  was 
awarded  possession.  He  was  required  to  re- 
imburse the  defendant  for  the  taxes  paid  by 
Cockins  and  Steele,  and  of  this  no  complaint 
is  made.  He  was. also  required,  however,  to 
pay  to  the  defendant  the  amount  that  Mary 
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M.  Hlnchman  had  expended  In  procuring  her 
tax  deed,  and  he  now  brings  this  proceeding, 
contending  that  this  requirement  was  errone- 
ous, and  presenting  no  other  question. 

The  part  of  the  Judgment  to  which  excep- 
tion is  tal^en  can  be  Justified,  if  at  all,  only 
npon  the  theory  that  an  ordinary  decree 
quieting  a  pialntifTs  title  to  real  property 
has  the  effect  of  transferring  to  him  what- 
ever title  or  interest  the  defendant  may  have 
previously  had  therein.  Expressions  sup- 
porting this  theory  were  used  In  Beiz  v.  Bird, 
31  Kan.  139,  1  Pac.  246,  and  repeated  in  Dt- 
ley  V.  Fee,  33  Kan.  683,  7  Pac.  555.  In  neith- 
er case,  however,  was  the  adoption  of  such 
theory  necessary  to  the  determination  reach- 
ed. .  In  the  earlier  one  the  point  decided  was 
merely  that  the  claimant  under  a  voidable 
tax  deed,  when  defeated  In  an  action  of  eject- 
ment by  the  holder  of  a  subsequent  voidable 
tax  deed,  who  had  quieted  title  against  the 
original  owner,  was  entitled  to  a  lien  for  the 
taxes  he  had  paid.  The  court  did  not  de- 
cide which  claimant  was  entitled  to  redeem 
from  the  other,  that  question  not  being  press- 
ed; but  by  Its  final  order  awarded  the  parties 
liens  for  taxes  paid  in  the  inverse  order  o< 
their  accrual.  See  Bird  v.  Belz,  33  Kan.  391, 
1  Pac.  246.  In  Utl^  v.  Fee  it  was  held  that 
a  tax-deed  holder,  who,  without  notice  of  any 
other  claim,  had  quieted  title  against  the  per- 
sons appearing  by  the  records  to  hold  the 
patent  title,  was  protected  against  a  deed 
which  had  been  executed  by  the  defendants 
before  the  commencement  of  the  action,  but 
had  not  been  recorded  until  after  the  rendi- 
tion of  the  Judgment  In  the  opinion  it  was 
said,  citing  Belz  v.  Bird,  supra,  that  the 
plaintiff  in  the  action  to  quiet  title  had.  In 
virtue  of  the  decree  there  rendered,  obtain- 
ed all  the  estate  and  Interest,  legal  and  equi- 
table, which  the  defendants  might  at  that 
time  have  had  In  the  property.  This  lan- 
guage was  suiflelently  accurate  for  the  pur- 
poses of  that  case,  for  the  grantee  in  the 
unrecorded  deed  was  held  to  be  in  privity 
with  the  defendants  in  the  action  to  quiet 
title,  and  as  he  was  therefore  precluded  by 
the  decree  from  asserting  any  claim  to  the 
land,  the  situation,  so  far  as  he  was  concern- 
ed, was  the  same  a,s  though  his  grantor's 
rights  had  been  transferred  to  the  plaintiff — 
they  were  no  longer  available  to  him.  The 
argument  would  have  been  as  well  sustained, 
however,  by  the  statement  that  all  the  es- 
tate and  Interest  of  the  defendants  In  the 
property  had  been  annulled  by  the  decree  as 
between  the  parties  to  the  litigation  or  those 
thereafter  claiming  under  them.  In  an  equi- 
table proceeding  the  general  purpose  of  which 
Is  to  quiet  title  or  remove  a  cloud  the  relief 
awarded  must  be  adapted  to  the  special  cir- 
cumstances presented,  and  in  a  given  case 
may  Include  an  order  for  one  party  to  con- 
vey to  another  whatever  Interest  he  may 
have  In  the  real  estate  involved.  17  Encyd 
of  P.  &  P.  862,  365.  Such  a  decree  would, 
of  course,  effect  a  transfer  of  title  as  ef- 
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fectually  as  a  voluntary  conveyance.  Wool- 
worth  V.  Root  (C.  C.)  40  Fed.  723.  726.  But 
an  ordinary  decree  quieting  title  against  a 
defendant  does  not  add  his  claim  to  that  al- 
ready possessed  by  the  plaintiff.  It  effects 
no  affirmative  increase  in  the  plaintiff's- 
rights.  In  strengthens  bis  title  only  in  that 
it  cuts  off  a  source  of  attack.  It  brings  to 
him  no  new  and  Independent  right  which  he 
may  assert  against  a  stranger  to  the  suit.  It 
adjudges  that  the  defendant  has  no  claim 
to  the  property;  not  that  a  claim  which  he 
has  must  be  deemed  to  be  transferred  to  the 
plaintiff.  See  Weed  Sewing  Machine  Co.  v. 
Baker  (O.  C.)  40  Fed.  66;  Harrlgan  v.  Mowry, 
84  Cal.  456,  22  Pac.  658,  i4  Pac.  48. 

The  Judgment  against  Mary  M.  Hlnchman 
is  described  In  the  record  as  a  decree  quiet- 
ing title.  Its  character  is  not  shown  except 
as  it  is  indicated  by  that  description.  No 
suggestion  Is  made  tiiat  it  contained  any  pe- 
culiar or  unusual  features.  As  a  mere  de- 
cree quieting  title  its  effect  was  only  to  pre- 
clude the  defendant,  or  any  one  claiming 
under  her,  from  asserting  against  the  plain- 
tiffs or  their  successors  any  title  to  or  inter- 
est In  the  real  property  affected.  It  did  not 
vest  In  the  plaintiffs  the  lien  for  taxes  paid 
which  the  defendant  as  the  holder  of  an  ir- 
regular tax  deed,  might  have  asserted  upon 
being  dispossessed  by  the  original  owner. 

ITie  Judgment  is  reversed,  with  directions 
that  the  plaintiff  in  error  be  relieved  of  the 
requirement  to  pay  to  the  defendant  In  error 
the  amount  of  taxes  represented  by  the  tax 
deed  issued  to  Mary  M.  Hlnchman.  All  the 
Justices  concurring. 


(71  Kan.  7«9) 
STATE  ex  rel.  OOLEMAN,  Atty.  Gen.,  et  aL  v. 
DICKKRSON  et  al. 

(Supreme  Court  of  Kansas.     July  7,  1905.) 

Banks— GenebaIi  Deposit. 

Under  the  facts  of  this  case,  a  certain  bank 
deposit  is  held  to  have  been  a  general,  and  not 
a  special,  deposit. 

[EA.  Note. — For  cases  in  point,  see  voL  6, 
Cent  Dig.  Banks  and  Banking,  {  484.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court.  Woodson  Coun- 
ty; Oscar  Foust,  Judge. 

Action  by  the  state  ex  rel.  C.  C.  Oleman, 
Attorney  General,  and  Ruth  E.  Dyer,  against 
W.  P.  Dlckerson  and  J.  D.  Cannon.  Judg- 
ment for  defendants,  and  plaintiffs  kring  er- 
ror.   Affirmed. 

G.  C.  Coleman,  Atty.  Gen.,  and  Si  0.  Holmes, 
for  plaintiffs  in  error.  W.  S.  Marlin,  for  de- 
fendants In  error. 

BURCH,  J.  The  question  In  this  case  is 
whether  a  certain  bank  deposit  is  general  or 
special.  The  plaintiff  In  error,  a  woman, 
left  money  at  a  private  bank,  stating  to  the 
banker  that  she  believed  she  would  leave  It 
for  a  few  da^s,  and  that  she  wanted  him 
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keep  It  for  a  few  days.  The  money  consist- 
ed of  a  roll  of  bills,  neither  wrapped  nor 
tied,  and  not  inclosed  within  any  bag  or  box 
or  other  kind  of  receptacle.  Upon  the  de- 
livery of  the  money  she  was  given  an  ordi- 
nary passbook  In  which  the  transaction  was 
entered  as  an  ordinary  deposit.  No  request 
was  made  that  the  money  be  kept  apart  from 
the  funds  of  the  bank,  no  special  agreement 
was  made  as  to  the  character  of  the  deposit, 
and  ordinary  deposit  slips  were  prepared  at 
the  time,  from  which  the  books  of  the  bank 
were  afterward  written  up.  The  bank  fail- 
ed, and  a  i-eeelver  was  appointed  to  take 
charge  of  its  aCFairs.  Upon  the  hearing  of 
an  application  for  an  order  upon  the  receiver 
for  a  return  of  the  deposit  to  the  plaintiff  in 
error,  she  testified  that  when  the  deposit  was 
made  she  did  not  expect  a  return  of  the 
Identical  roll  of  bills;  that  she  knew  her 
money  would  be  handled,  maybe,  several 
times  before  she  would  get  it  out  again;  and 
that  it  made  no  difference  to  her  whether 
she  received  gold  or  silver  or  paper,  so  she 
got  It.  No  attempt  was  made  to  Identify  in 
the  receiver's  hands  the  bills  which  had  been 
deposited.  Und^r  all  the  authorities  these 
facts  show  a  general  deposit.  Piano  Mfg. 
Co.  V.  Auld  (S.  D.)  86  Am.  St  Rep.  775,  note; 
Zane  on  Banks  &  Banking,  fj  129,  130,  162; 
3  A.  &  E.  Encycl.  of  L.  (2d  Kd.)  827;  5  Cyc. 
513.  When  the  deposit  was  made  the  plain- 
tiff said  she  did  not  want  a  checkbook,  be- 
cause she  Intended  drawing  all  the  money  In 
a  few  days,  and  that  It  was  not  necessary 
that  she  have  a  banklKxtk.  But  these  facts 
did  not  change  the  essential  character  of  the 
deposit.  She  did  take  a  bankbook,  and  the 
money  was  subject  to  check  for  any  amount 
whenever  she  saw  fit  to  demand  it.  She  fur- 
ther said  that  she  did  not  want  to  become  a 
regular  depositor  at  the  bank.  But  this  ob- 
servation could  mean  no  more  than  that  she 
did  not  contemplate  making  a  practice  of 
leaving  money  there.  At  the  time  the  de- 
posit was  made  the  banker  remarked  that 
he  understood  she  was  golug  to  build,  and 
she  then  explained  to  him  something  of  h^r 
plans  with  reference  to  the  use  of  the  money 
when  she  should  withdraw  it.  But  this  fact 
did  not  change  the  legal  relation  of  the  par- 
ties. The  only  duty  resting  upon  the  bank 
was  to  pay  in  kind,  on  demand,  whatever 
the  puriMjse  of  the  withdrawal  might  be. 
The  plaintiff  In  error  was  the  only  witness 
In  the  case,  and,  in  view  of  her  conduct  and 
admissions,  her  declaration  at  the  hearing 
that  she  did  not  Intend  to  deposit  her  money 
was,  of  course,  nugatory. 

In  the  a|)plication  to  the  court  facts  were 
alleged  tending  to  show  a  right  in  the  plain- 
tiff in  error  to  rescind  the  deposit  and  charge 
the  bank  as  a  trustee  ex  maleflcio,  but  no 
evidence  concerning  them  was  offered.  It 
was  not  necessary  that  the  receiver  should 
deny  the  charges  of  the  motion  In  order  to 
put  the  plaintiff  In  error  upon  proof  of  them. 

The  Judgment  of  the  district  court  having 


been  rendered  in  accordance  with  these 
views.  It  Is  athrmed.  All  the  Justices  con- 
curring. 

(71  Kan.  7«7) 
CENTRAL  NAT.  BANK  OF  TOPEKA  et  al. 
v.  BROOKE. 

(Supreme  Court  of  Kansas.    July  7,  1905.) 

Venue— Replevin  —  Sebvicb  of  Pkocess— 

Pbincipai.  and  Agent. 

If  an  action  in  replevin  is  properly  brought 
in  a  county  where  the  property  is  wrongfully 
held  by  an  agent,  who  is  made  a  party  de- 
fendant and  is  properly  summoned,  a  summons 
may  issue  and  service  be  had  in  another  county 
upon  the  agent's  principal,  who  claims  the  right 
to  the  possession  of  the  property  as  against  the 
plaintiff. 

(Syllabus  by  the  Court) 

Error  from  District  Court  Ellis  County;  J. 
H.  Reeder,  Judge. 

Action  by  T.  R.  Brooke  against  the  C!en- 
tral  National  Bank  of  Topeka  and  others. 
Judgment  for  plaintiff,  and  the  defendant 
bank  brings  error.    Affirmed. 

Gleed,  Ware  &  Gleed  and  A.  D.  Gilke- 
Bon,  for  plaintiff  in  error.  W.  E.  Saum,  for 
defendants  in  error. 

GREENE,  J.  This  was  an  action  brought 
in  the  district  court  of  Ellis  county  by  T. 
R.  Brooke  against  the  Central  National  Bank 
of  Topeka,  J.  U.  Wood,  and  Wm.  Quail,  Jr., 
to  recover  the  possession  of  certain  cattle 
which  were  at  the  time  In  the  possession  of 
Quail.  Service  was  had  upon  Quail  in  El- 
lis county,  where  the  cattle  were  being  held 
by  him.  Summons  was  Issued  to  the  sheriff 
of  Shawnee  county,  and  served  upon  the  de- 
fendant the  Central  National  Bank,  for 
whom  Quail  held  the  cattle.  There  was  no 
order  of  delivery  served  upon  the  bank,  but 
it  gave  a  redelivery  bond  and  retained  the 
cattle.  Quail  filed  a  disclaimer.  The  bank 
moved  to  dismiss  the  action  as  to  It  for  want 
of  service,  contending  that  Quail  was  not  a 
necessary  or  proper  party  defendant  and 
therefore,  summons  could  not  be  issued  and 
served  upon  It  in  a  county  other  than  the 
one  in  which  the  action  was  brought.  The 
court  overruled  this  motion,  a  trial  was  had, 
and  Judgment  rendered  for  plaintiff  for  a 
return  of  the  cattle,  or  the  value  thereof. 
From  this  Judgment  the  bank  prosecutes  er- 
ror. 

The  tnain  contention  of  the  bank  Is  that 
the  court  erred  in  overruling  Its  motion  to 
dismiss  for  want  of  proper  service  of  sum- 
mons. An  action  of  replevin  is  in  its  nature 
a  possessory  action,  and  one  in  the  actual 
I>ossession  of  property  is  a  proper  party  de- 
fendant. In  such  an  action  the  plaintiff  may 
be  entitled  to  relief  other  than  the  mere  re- 
turn of  the  property.  He  may  also  obtain 
substantial  damages  for  the  wrongful  de- 
tention. In  the  present  case  the  plaintiff.  If 
he  sustained  such  damages,  might  recover 

the  depreciation  in  the  value  of  the  cattle 
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while  wrongfully  detained.  For  such  pur- 
pose It  was  proper  to  make  all  persons  for 
whom  Quail  acted  In  holding  the  cattle  joint 
defendants  with  blm.  The  possession  and 
detention  by  Quail  was  the  possession  and 
detention  by  the  bank,  and  In  order  that  the 
plaintiff  might  obtain  in  one  action  all  re- 
lief to  which  he  was  entitled,  the  bank  was 
a  proper  party  defendant;  and  the  court 
having  obtained  Jurisdiction  of  Quail,  who 
was  a  Joint  wrongdoer  with  the  bank  in  hold- 
ing the  cattle,  in  Ellis  county,  summons  was 
properly  issued  and  served  on  the  bank  in 
Shawnee  county.  The  refusal  of  Quail  to 
surrender  possession  of  the  property  on  de- 
mand, while  holding  as  agent  for  the  bank, 
was  the  refusal  of  the  bank.  A  person  In  ac- 
tual possession  of  personal  property,  and  re- 
fusing to  deliver  it  to  the  owner  on  de- 
mand, is  a  proper  party  in  an  action  of  re- 
plevin, whether  be  claims  to  hold  for  himself 
or  another. 

A  contention  is  urged  that  the  verdict  of 
the  Jury  was  rendered  under  the  Influence 
of  prejudice  and  passion.  There  is  nothing 
in  the  record  that  discloses  the  existence  of 
such  fact. 

Another  contention  Is  that  the  court  re- 
fused to  p'ermlt  the  defendant  to  show  the 
expense  of  keeping  the  cattle  while  In  the 
possession  of  Quail.  If  the  possession  by 
Quail  was  wrongful,  be  cannot  recover 
against  the  owner  for  bis  expense  while 
wrongfully  detaining  the  property.  One  can 
never  found  a  right  of  recovery  upon  his 
own  wrongful  act. 

The  Judgment  of  the  court  is  affirmed. 
All  the  Justices  concurring. 


(71  Kan.  C9S) 

ATCHISON,  T.  &  S.  F.  UT.  CO.  v.  WAT- 
SON. 

(Supreme  Court  of  Kansas.     July  7,  1905.) 

1.  CaBBIERS  —  CONTBACT     OF     SHIPMENT— AU- 
TUOBITT  OF  AGEIrt". 

The  fact  tiiat  a  person  is  in  the  immedi- 
ate charge  of  cattle  at  the  time  they  are  deliv- 
ered to  a  carrier,  and  while  they  are  in  transit, 
is  not  conclusive  evidence  that  he  is  authorized 
to  sign  the  owner's  name  to  a  contract  of  ship- 
ment, nor  is  the  carrier  justified  in  assuming 
that  he  has  such  authority,  where  an  oral  con- 
tract for  the  shipment  has  already  been  made 
with  the  owner. 

2.  Same— Delay— Damages— EvinENCE. 

Where  damages  are  claimed  from  a  carrier 
on  account  of  weight  unnecessarily  lost  by  cat- 
tle in  transit,  occasioned  by  a  negligent  delay, 
and  the  exact  weight  at  the  beginning  and  at 
the  end  of  the  journey  cannot  be  shown,  it  i:) 
not  error  to  permit  persons  experienced  in  such 
matters  to  give  their  opinion  of  the  loss  ordi- 
narily resulting  under  snch  circumstances,  as 
well  as  of  the  loss  in  similar  cases  where  no 
delay  occurs. 

(Syllabus  by  the  Court.) 

EJrror  from  District  Court,  Cloud  County; 
Hugh  Alexander.  Judge. 

Action  by  Samuel  Watson  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 


pany.   Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

A.  A.  Uurd,  O.  J.  Wood,  and  Alfred  A. 
Scott,  for  plaintiff  in  error.  Park  B.  Pulslfer 
and  Dwight  M.  Smith,  for  defendant  in  error. 

MASON,  J.  Samuel  Watson  sued  the  Atch- 
ison, Topeka  &  Santa  F6  Railway  Company 
for  damages  occasioned  by  its  failure  to  de- 
liver, within  the  time  agreed  upon  by  special 
contract,  several  cars  of  cattle  shipped  by 
him.  He  recovered  a  judgment,  from  which 
the  company  prosecutes  error.  According  to 
plaintiff's  evidence,  he  personally  made  an 
oral  contract  with  the  general  live  stock 
agent  of  the  company,  by  which  It  was 
agreed  that  cars  were  to  he  provided  for 
receiving  the  cattle  at  Sllltonvale  on  the 
morning  of  the  next  day,  and  that  they  were 
to  reach  Kansas  City  before  7  o'clock  that 
evening.  The  cattle  were  loaded  on  time, 
but  the  company  failed  to  get  them  to  Kan- 
sas City  before  midnight;  thereby  missing  a 
connection,  ,and  occasioning  substantially  a 
day's  delay  in  their  arrival  at  St  Louis.  It 
was  shown  that  a  son  of  the  plaintiff  accom- 
panied the  cattle,  and,  at  the  time  they  were 
loaded  upon  the  cars,  signed  his  father's 
name  to  a  printed  contract  purporting  to  be 
that  under  which  the  shipment  was  made, 
and  to  supersede  any  prior  agreement.  The 
terms  of  this  written  contract  precluded  a 
recovery  If  the  son  executed  it  under  such 
circumstances  as  to  bind  the  plaintiff.  The 
court  submitted  to  the  Jury  the  question 
whether  the  son  was  the  agent  of  the  father 
for  that  purpose,  and  the  Jury,  by  their  gen- 
eral verdict,  found  that  he  was  not  The 
defendant  contends  that  under  the  admitted 
facts  the  son  was  the  father's  agent  for  that 
purpose,  or  at  all  events  the  company  was 
Justified  in  so  treating  him,  and  that  the 
court  should  have  so  Instructed. 

The  plaintiff  testified  that  he  had  his  son 
accompany  the  cattle  in  order  that  he  might 
obtain  a  pass  to  Kansas  City,  that  be  knew 
that  It  was  customary  for  persons  In  charge 
of  stock  in  shipment  to  sign  contracts  of 
some  kind  upon  which  they  were  passed, 
and  that  he  supposed  that  his  son  would  sign 
one  of  these  contracts.  He  did  not,  bow- 
ever,  say  that  he  knew  the  substance  or 
effect  of  the  contracts  usually  signed,  or  that 
he  imderstood  that  his  son  would  sign  a 
contract  under  which  the  cattle  were  to  be 
carried.  His  statements  in  this  regard,  with 
other  circumstances,  were  proi)er  to  go  to 
the  J»Try  for  the  bearing  they  might  have 
upon  the  question  of  bis  son's  agency,  but 
they  did  not  conclusively  establish  that  his 
son  was  authorized  to  execute  the  contracts 
in  his  behalf. 

The  plaintiff  in  error  Invokes  the  doctrines 
that  authority  to  make  a  shipment  carries 
with  It  authority  to  make  a  contract  for  the 
purpose,  and  that  a  carrier  is  not  bound  ta 
examine  the  authority  ofjjf^^fg^stt^^^gratj^ 
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Ing  goods  for  transportation  to  make  such  a 
contract  Neitber  principle  applies  to  the 
facts  of  this  case.  The  plaintUf's  son  was 
not  shown  to  bare  been  autborized  to  make 
the  shipment  In  the  sense  that  he  bad  any 
responsibility  whatever  as  to  its  terms  or 
conditions.  The  evidence  was  entirely  con- 
sistent with  the  idea  that  he  was  merely 
accompanying  the  cattle  to  assist  In  handling 
tbem,  and  that  he  was  charged  with  no  fur- 
ther duty  than  to  see  that  they  were  at  the 
place  of  shipment  at  the  time  agreed  Tipon 
by  bis  father  and  the  company's  live  stock 
agent.  While  It  may  be  true,  as  a  general 
rule,  that  a  carrier  Is  Justified  In  assuming 
that  a  person  presenting  goods  for  shipment 
Is  their  owner,  or  one  having  authority  from  ' 
their  owner  to  make  all  necessary  arrange- 
ments regarding  their  transportation,  indnd- 
tng  the  signing  of  contracts  of  carriage,  there 
is  no  room  for  the  operation  of  such  rule 
where,  as  In  this  case,  the  carrier  bad  al- 
ready  made  a  contract  to  receive,  transport, 
and  deliver  the  very  property  involved. 

One  element  of  damage  for  whjch  recovery 
was  allowed  was  the  loss  in  weight  which  it 
was  found  tbe  cattle  suffered  by  reason  of 
the  delay.  The  plaintiff  was  permitted  to 
show  by  tbe  testimony  of  persons  familiar 
with  tbe  business  of  shipping  such  cattle 
what  the  ordinary  shrinkage  would  be  where 
such  a  shipment  was  accomplished  within 
the  time  stipulated  in  tbls  case,  and  what 
it  would  be  where  such  a  delay  occurred  as 
that  here  shown;  the  difference  being  the 
loss  for  which  it  was  sought  to  hold  tbe  de- 
fendant liable.  No  serious  objection  Is  made 
or  can  be  made  to  tbe  method  adopted  to 
establish  the  amount  of  shrinkage  necessari- 
ly resulting  from  such  a  Journey  when  dili- 
gently made.  In  the  nature  of  things,  this 
could  only  be  shown  by  opinion  evidence — 
the  Judgment  of  persons  possessed  of  special 
information  In  such  matters,  and  qualified  by 
their  experience  to  testify  regarding  tbem. 
But  tbe  defendant  complains  that  the  amount 
tbe  cattle  actually  did  shrink  was  susceptible 
of  proof  by  more  direct  evidence,  and  that 
therefore  It  was  error  to  permit  recourse  to 
expert  testimony  on  this  point.  This  ob- 
jection might  be  regarded  as  well  taken  if  It 
could  be  said  that  tbe  actual  shrinkage  could 
have  been  proved  definitely  and  positively 
without  resort  to  evidence  of  that  character. 
But  that  does  not  appear  to  be  the  case. 
While  the  cattle  were  weighed  on  their  ar- 
rival In  St  Louis,  there  Is  no  basis  presented 
under  tbe  evidence  for  determining  their  ex- 
act weight  at  tbe  time  they  were  loaded 
upon  the  cars  at  Miltonvale.  Estimates  made 
by  persons  who  saw  the  cattle  before  ship- 
ment would  depend  for  their  value,  In  a 
large  degree,  upon  the  experience  of  the  ob- 
servers. Such  evidence  would  not  neces- 
sarily be  much  more  convincing  than  that  to 
which  objection  is  made.  A  conclusion  re- 
garding the  loss  based  upon  a  comparison 
of  tbe  actual  weight  of  the  cattle  at  the  end 


of  tbe  Journey  with  their  estimated  weight 
at  Its  beginning  would  not  be  so  decisive 
that  it  might  not  be  affected  by  the  evi- 
dence of  competent  witnesses  concerning  the 
shrinkage  ordinarily  resulting  from  a  similar 
trip.  Under  the  circumstances  presented, 
tbe  evidence  objected  to  was  admissible.  See 
Bnlow  V.  Hawkins  (Kan.)  81  Pac.  189;  M., 
K.  &  T.  By.  Co.  v.  Tniskett  104  Fed.  728, 
44  C.  C.  A.  179;  Sexton  T.  Lamb,  27  Kan. 
426;  Cooke  v.  K.  C,  P.  S.  &  M.  Ry.  Co.,  57 
Mo.  App.  471. 

The  Judgment  is  affirmed.  All  tbe  Justices 
concurring. 

(71  Ran.  <6S) 
ELLIOTT  ▼.  PABLIN  &  OBBNDORFF  CO. 
(Supreme  Court  of  Kansas.    July  7,  1905.) 

1.  Attachment  —  Motion    to    DiasoLVB— 
Burden  of  Proof. 

When  in  an  action  an  attachment  is  lev- 
ied upon  real  estate,  which  has  at  a  prior  time 
long  been  the  homestead  of  the  defendant  on 
the  ground  that  the  defendant  has  abandoned 
the  homestead  and  become  a  nonresident  of  the 
state,  and  the  defendant  files  a  motion  to  dis- 
solve the  attachment,  alleging  that  the  grounds 
set  forth  in  the  affidavit  for  attachment  are 
false  and  untrue,  the  burden  of  proof  is  upon 
the  plaintiff  to  establish  by  positive  and  clear 
evidence  that  the  defendant  has  abandoned  the 
homestead  with  his  family,  and  has  become  a. 
nonresident  of  the  state.  Held,  in  this  case 
that  the  evidence  does  not  so  establish  these 
facts. 

2.  Salb— Delivery— iNSTBUCTioNS. 

Where  a  nonresident  corporation  begins  an 
action  in  this  state,  and  the  issue  is  raised  by 
answer  that  the  plaintiff  has  not  complied  with 
the  corporation  laws  of  the  state  under  section 
1283,  Gen.  St  1901,  and  the  evidence  shows 
that  the  plaintiff  at  the  time  of  the  commence* 
ment  of  the  action  and  for  years  prior  thereto 
had  five  traveling  men  in  its  employ  traveling 
over  the  state  of  Kansas  and  obtaining  contracts 
from  implement  dealers  in  this  state,  which 
contracts  provided  that  the  title  and  possession 
of  the  goods  shipped  under  the  contract  from 
Kansas  City,  Mo.,  to  the  dealer  in  Kansas, 
should  remain  in  the  corporation  until  paid 
for,  it  not  being  contemplated  that  they  should 
be  paid  for  until  some  time  after  the  goods 
were  received  in  Kansas,  and  the  corporation 
sent  agents  thereafter  to  Kansas  to  settle  for 
and  receive  payment  for  the  goods,  it  is  error 
for  the  trial  court  to  assume  in  the  instructions 
that,  although  the  dealer  in  Kansas  contracted 
to  pay  and  did  pay  the  freight  on  the  goods 
from  Kansas  City,  Mo.,  the  goods  were  deliv- 
ered by  the  corporation  to  the  carrier  in  Kan- 
sas City  as  the  property  of  the  dealer  in  Kan- 
sas. 

3.  FOBEION    COBPOBATION— DOINO    BUSINESS 

IN  THE  State. 

Under  the  undisputed  facts  of  this  case  the 
plaintiff  corporation  was  at  and  prior  to  the 
commencement  of  this  action  in  the  court  below 
doing  business  in  the  state  of  Kansas  within 
the  meaning  of  the  corporation  law  of  the  state. 

(Syllabus  by  the  Court) 

Error  from  District  Court  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  tbe  Parlin  &  Orendorfl  Company 
against  D.  P.  Elliott  Judgment  for  plaintiff, 
and  defendant  brings  error.    Beversed. 

Tbls  action  was  commenced  in  tbe  district 
court  of  Shawnee  (^Hi^^b)bK.:<^^Vli'>  ^ 
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OrendorS  Compftny,  a  corporation  organized 
under  tbe  laws  of  the  state  of  Illinois,  upon 
notes  executed  and  delivered  to  it  by  Dye  & 
Elliott,  of  which  firm  the  defendant  Elliott 
was  a  member,  at  Rocky  Ford,  Colo.  At  tbe 
time  the  action  was  commenced  an  affidavit 
for  an  attachment  was  filed  on  the  ground 
that  tbe  defendant  was  a  nonresident  of  the 
state  of  Kansas,  and .  the  attachment  was 
levied  on  real  estate  in  tbe  city  of  Topeka. 
Tbe  defendant  answered,  and  also  filed  a  mo- 
tion to  dissolve  tbe  attachment,  therein  alleg- 
ing that  the  allegations  of  the  affidavit  for 
attachment  were  false  and  untrue;  that  In 
fact  the  defendant  was  a  resident  of  the  state 
of  Kansas,  was  tbe  head  of  a  family,  and 
that  real  estate  attached  was  the  homestead 
of  himself  and  family.  After  a  bearing  upon 
tbe  motion  to  dissolve  the  attachment,  the 
evidence  Introduced  being  all  in  affidavits  and 
depositions,  the  court  overruled  the  motion  to 
dissolve.  The  action  was  tried  upon  its  m.er- 
Its  to  a  Jury  under  the  Instructions  of  tbe 
court,  and  a  verdict  was  returned  In  favor  of 
the  plaintiff.  A  motion  tor  a  new  trial  was 
overruled,  and  Judgment  rendered  for  the 
plaintiff.  Tbe  defendant  brings  the  case  here 
for  review.  The  answer,  of  defendant  al- 
leged, among  other  things,  that  the  plaintiff 
was  a  foreign  corporation,  and  bad  not  com- 
plied with  the  laws  of  the  state  of  Kansas 
In  obtaining  the  certificate  required  by  sec- 
tion 1283,  Gen.  St  1901,  and  this  allegation 
stands  admitted. 

A.  H.  Case  and  J.  D.  McFarland,  for 
plaintiff  in  error.  Robert  Stone,  Park  B. 
Pulslfer,  and  Dwlght  M.  Smith,  for  defend- 
ant in  error. 

C.  A.  SMITH,  J.  (after  stating  the  facts). 
Tbe  evidence  upon  tte  hearing  of  the  motion 
to  dissolve  the  attachment  being  all  In  writ- 
ing, we  have  carefully  examined  the  same, 
and  cannot  reach  the  conclusion  thereon 
which  tbe  trial  court  came  to.  The  grounds 
of  tbe  attachment  being  denied  under  oath, 
placed  the  burden  of  sustaining  the  attach- 
ment upon  the  plaintiff;  and  while  there  is 
some  evidence  tending  to  show  that  the  de- 
fendant bad  abandoned  his  homestead  and 
residence  in  Topeka,  Kan.,  and  had  acquired 
a  residence  with  bis  family  In  Euid,  Okl., 
there  is  "very  much  evidence  to  the  contrary. 
Indeed,  the  entire  effect  of  the  evidence  im- 
presses us  with  tbe  idea  that  tbe  defendant 
was  at  tbe  time  of  tbe  commencement  of  the 
action  unsettled;  that,  while  be  with  bis 
family  were  absent  from  the  state,  he  and 
tbey  contemplated  returning  to  the  state,  and 
again  occupying  tbe  property  attached  as 
their  home;  at  least  it  must  be  said  that  tbe 
plaintiff  failed  to  clearly  establish  the  al- 
leged fact  of  tbe  abandonment  of  tbe  home- 
stead and  change  of  residence. 

Tbe  plaintiff  In  error  complains  of  tbe  rul- 
ing of  the  court  excluding  tbe  aflldavit  of 
Mrs.  Elliott  upon  tbe  bearing  of  the  motion 


to  dissolve.  Mrs.  Elliott,  under  tbe  decisions 
of  this  court,  bad  a  Joint  Interest  in  the  prop- 
erty if  it  was  their  homestead,  and  she 
might,  on  application,  have  been  made  a  par- 
ty defendant;  but  this  was  not  done.  Hence 
she  did  not  come  within  the  exception  under 
section  4771,  Gen.  St  1901,  which,  so  far  as 
applicable  to  this  case,  renders  the  wife  In- 
competent to  testify  for  or  against  her  hus- 
band, except  when  they  are  Joint  parties  and 
have  a  Joint  interest  in  tbe  action.  She  was 
not  a  Joint  party. 

Under  numerous  decisions  of  this  court, 
particularly  Palmer  v.  Parish,  61  Kan.  311, 
59  Pac.  640,  Garlingbouse  v.  Mulvane,  40 
Kan.  428,  19  Pac.  798,  it  is  held  that  tbe 
homestead  exemption  laws  of  this  state  are 
to  be  liberally  construed  In  favor  of  the 
homestead,  and  that  tbe  homestead  can  be 
appropriated  for  tbe  payment  of  tbe  debts 
only  upon  clear  and  positive  evidence  of  its 
abandonment  as  such.  It  is  undisputed  that 
tbe  defendant  and  bis  family  occupied  the 
attached  property  as  a  homestead  for  many 
years,  during  a  portion  of  which  time  tbe  de- 
fendant was  in  business  in  Colorado,  and  that 
during  the  time  he  ,was  in  business  in  Colo- 
rado bis  family  occupied  tbe  homestead,  and 
that  bis  alleged  change  of  residence  to  Okla- 
homa was  only  comparatively  a  short  time 
before  the  commencement  of  the  action;  that 
the  homestead  had  been  rented  only  from 
month  to  month  for  tbe  reason  that  the  de- 
fendant and  bis  family  might  return  at  any 
time,  and  that  a  portion  of  their  household 
goods  were  left  in  tbe  bouse.  While  tbe  de- 
fendant had  offered  tbe  homestead  for  sale, 
and  bad  tentatively  considered  acquiring  a 
home  in  Oklahoma  In  case  he  should  be  able 
to  sell  tbe  homestead,  ^ere  had  been  nothing 
In  that  line  accompHsbed,  and  no  home  had 
been  acquired  elsewhere.  The  court  erred  in 
overruling  the  motion  to  dissolve  the  attach- 
ment. 

Upon  tbe  trial  of  the  merits  to  tbe  Jury  the 
court  Instructed  the  Jury  relative  to  the 
tights  of  the  plaintiff  to  maintain  the  action 
as  follows:  "It  is  a  little  difficult  to  explain 
In  detail  to  you  what  would  constitute  a  do- 
ing of  business  within  the  state.  Tbe  court 
could  possibly  do  that  better  by  a  simple  il- 
lustration. It  is  undisputed  In  this  case  that 
the  plaintiff  Is  engaged  in  the  manufacture 
of  farming  implements  and  selling  them. 
Now,  if  the  plaintiff  had  a  place  of  business 
in  this  state,  sent  bis  goods  here,  had  some 
person  In  charge,  of  that  branch  house,  so  to 
speak,  and  was  there  selling  goods,  that 
would  constitute  a  doing  of  business  within 
this  state  within  the  meaning  of  our  cor- 
poration law.  But  if  tbe  plaintiff  had  agents 
employed  to  solicit  orders  In  this  state,  and 
tbe  agents  bad  authority  to  make  contracts 
with  the  persons  with  whom  they  transacted 
business  in  such  way  that  the  contract  be- 
came final,  and  was  not  subject  to  review 
by  the  authorities  of  the  plaintiff  company 
in  the  state  of  Missou^g^^ut^  ^,vLA5«B;gf c 
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order  was  taken  It  became  a  completed  con- 
tract or  transaction  except  as  to  filling  the 
order,  then  I  Instruct  you  that  that  would 
constitute  the  doing  of  business  within  the 
state,  because  the  giving  of  the  order  and 
the  acceptance  of  it  by  the  agent  would  make 
a  completed  contract,  and  therefore  would 
constitute  the  doing  of  business  within  the 
state  in  the  meaning  of  our  corjioratlon  law. 
But  if  you  believe  from  the  evidence  in  this 
case  that  the  plaintiff  was  a  foreign  corpora- 
tion, having  its  domicile  in  the  state  of  Illi- 
nois; that  it  had  a  branch  place  of  business 
in  Kansas  City,  Missouri;  that  it  sent  out  its 
agents^  through  this  state  to  solicit  orders; 
that  the  orders,  when  taken,  were  subject 
to  approval  or  rejection  by  the  officers  or 
agents  of  plaintiff  company  at  its  place  of 
business  at  Kansas  City,  MUsourl;  that  the 
order  was  not  binding  upon  the  company  un- 
til it  had  been  approved  by  such  officers  or 
agents  at  the  office  of  the  company  In  Mis- 
souri, and  upon  its  approval  the  goods  were 
then  delivered  to  the  common  carrier  as  the 
goods  of  the  purchaser — then  I  instruct  you 
that  that  would  not  be  the  doing  of  business 
in  the  state  of  Kansas  within  the  meaning 
of  onr  corporation  law;  and  the  reason  for 
that  is  that  a  contract  of  that  kind  would  be 
a  Missouri  contract,  and  not  a  Kansas  con- 
tract. If  the  contract  was  entered  into  in 
the  state  of  Missouri,  completed  there,  and 
the  goods  delivered  upon  the  cars  as  the 
goods  of  the  purchaser,  then  that  is  a  Mis- 
souri transaction,  and  not  a  Kansas  transac- 
tion. Or  if  persons  living  in  Kansas  should 
go  to  the  plaintiff's  place  of  business  in  Kan- 
sas City,  and  there  make  contracts  with  the 
plaintiff  through  Its  agents  for  the  shipment 
of  goods,  and  imder  the  arrangement  the, 
goods  were  to  be  delivered  on  the  cars  at 
Kansas  City  as  the  goods  of  the  purchaser 
under  the  contract,  then  that  would  be  a  Mis- 
souri transaction,  and  would  not  constitute 
the  doing  of  business  within  the  state  of  Kan- 
sas. Now  it  is  for  you  to  say  from  the  evi- 
dence In  this  case  whether  the  plaintiff  was 
doing  business  in  the  state  of  Kansas  at  the 
time  of  the  commencement  of  this  suit,  and 
had  been  for  some  time  prior  thereto  or  not." 
It  is  In  evidence  that  the  plaintiff  was  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Illinois,  manufacturing  agricultural 
implements  in  that  state;  that  it  had  a 
branch  house  in  Kansas  City,  Mo.,  in  charge 
of  an  officer  or  managing  agent,  for  the  pur- 
pose of  distributing  and  selling  its  goods; 
and  that  at  the  commencement  of  the  action 
and  for  several  years  prior  thereto  It  had  In 
its  employ  five  traveling  men,  whose  resi- 
dence is  not  stated,  travelings  over  the  state 
of  Kansas,  whose  business  it  was  to  secure 
orders  from  implement  dealers  of  the  state, 
which  orders  were  generally  signed  by  the 
dealer  at  their  place  of  business  in  the  state, 
and  directed  the  shipment  of  certain  specified 
implepients  from  Kansas  City,  Mo.  These 
orders  or  contracts  were  on  a  printed  form, 


one  of  which  was  introduced  to  evidence,  and 
It  was  proven  by  the  plaintiff  below  that  the 
same  form  had  been  used  by  the  company  for 
a  number  of  years.  Among  the  conditions 
of  the  contract,  the  blanks  In  which  were  to 
be  filled  in  each  Individual  case  according  as 
the  dealer  was  an  individual  or  a  firm,  we 
find  as  follows: 

"To  secure  the  performance  of  this  agi-ee- 

ment  on  part  hereby  further 

promise  and  agree  to  hold  to  trust  for  the 
benefit  of  and  subject  to  the  order  of  Parlin 
&  Orendorff  Co.,  its  successors  and  assigns 
all  of  the  goods  heretofore  received  from  it, 

until  have  paid  In  full,  to  cash  all 

obligations  of  whatsoever  nature  now 

due  or  yet  to  become  due,  to  the  said  Parlin 
&  Orendorff  Co.,  and  do  hereby  fur- 
ther agree  that  the  title  and  ownership  to 
and  the  right  of  possession  of  all  goods  ship- 
ped by  said  Parlin  &  Orendorff  Co.,  or  receiv- 
ed .by  under  this  contract,  shall  re- 
main vested  to  said  Parlin  &  Orendorff  Co., 
until   the   purchase  price  therefor   or    any 

promissory  notes  given  by  for  such 

purchase  price  shall  have  been  fully  paid  by 

and  to  further  secure  said  Parlto  & 

Orendorff  Co.,  we  also  hereby  agree  to  keep 
the  said  goods  insured  to  at  least  75  per  cent 
of  their  value;  loss,  if  any,  payable  to  said 
Parlin  &  Orendorff  Co.,  as  its  interest  may 
appear.    •    •    • 

'•The    party    making    this    order    hereby 

agrees  that  all  future  orders  sent  by 

to  Parlin  &  Orendorff  Co.,  whether  oral  or 
in  writing  and  whether  so  expressed  or  not 
at  the  time  the  tirder  is  given,  shall  be  gov- 
erned by,  and  settlement  for  all  goods  ship- 
ped under  such  future  orders  shall  be  made 
in  accordance  with  the  terms  of  this  9rder. 
♦    •    • 

"This  contract  is  not  binding  upon  either 
party  until  acceptance  is  made  and  endorsed 
hereon  by  Parlin  &  Orendorff  Co.,  a  corpo- 
ration through  its  manager  at  its  office  in 
Kansas  City,  Mo." 

It  is  also  in  evidence  and  uncontradicted 
that  whfen  the  dealer  in  Kansas  made  settle- 
ment with  Parlin  &  Orendorff  Company  for 
the  goods  so  ordered  and  received,  an  agent 
was  sent  out  from  Kansas  City  to  the  place 
of  business  of  the  dealer  in  Kansas,  with  a 
j  statement  of  the  account  and  the  accounts 
!  were  checked  up,  and  the  dealer  paid  to  the 
I  agent  the  cash  for  the  balance  found  due  to 
j  Parlin  &  Orendorff  Company,  or  gave  a  note 
for  the  same,  as  the  case  might  be;  and,  if 
notes  were  given  the  same  were  made  pay- 
able in  Kansas  City,  Mo.,  to  the  Parlto  & 
Orendorff  Company.  If  the  agent  and  the 
dealer  had  any  difficulty  In  the  settlement, 
the  same  was  subject  to  approval  or  dis- 
approval by  the  house  in  Kansas  City. 

Can  it  be  said  as  a  proposition  of  law  that 
goods  shipped  on  a  written  contract,  parts 
of  which  are  above  quoted,  are  delivered  to 
the  carrier  in  Kansas  City,  Mo.,  as  the  prop- 
erty  of  the  dealer  li^gSK^?vj9L^ivbe 
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4»ld  as  a  proposition  of  law  tbat  tbe  «m- 
ployer  in  Mndlng  men  over  tbe  state  of  Kan- 
sas to  make  sach  contracts  with  Implement 
dealers  In  tbe  state  Is  not  doing  business  In 
tbe  state  of  Kansas;  or  can  It  be  said  tbat 
the  sending  of  agents  to  tbe  state  of  Kansas 
to  settle  accounts  and  to  recelTe  cash  or 
I>romls8or7  notes  in  settlement  tbereof  is  not 
doing  business  wltliln  tbe  state  of  KansasT 
We  are  obliged  to  answer  all  these  questions 
in  tbe  negative.  And  if  these  questions 
should  not  be  answered  affirmatively,  as  a 
question  of  law,  they  should  have  been  sub- 
mitted to  tlie  jury  to  be  answered  as  ques- 
tions of  fact  under  proper  Instructions.  Par- 
aphrasing the  language  of  Mr.  Justice  Peck- 
bam  in  case  of  Pa.  Lumbermen's  Mut  F. 
Ins.  Co.  ▼.  Meyer.  197  U.  8.  407.  25  Sup.  CL 
483.  48  li.  Ed.  810,  we  think  it  wottid  be 
somewhat  difficult  for  tbe  plaintiff  to  de- 
scribe what  It  was  doing  in  Kansas,  If  It  waa 
not  doing  business  therein,  when  sending  its 
agents  into  the  state  to  perform  tbe  various 
acta  of  adjustment  provided  for  by  its  con- 
tracts, and  made  necessary  to  carry  them 
oat.  'When  tbe  plaintiff  shipped  goods  to 
dealers  in  Kansas  under  the  above  contract, 
which  we  assume  was  good  between  the 
Parlln  A  OrendorflT  Company  and  the  dealer, 
the  title  and  possession  to  the  goods  remain- 
ing In  tbe  company  until  the  dealer  paid  for 
the  same,  and  supposing  that  the  dealer  paid 
for  tbe  same  to  an  agent  of  tbe  company 
sent  to  Kansas  for  tbe  purpose  of  making 
settlement  of  the  claim,  and  tbe 'payment 
was  made  to  such  agent  in  Kansas,  was  not 
tbe  real  sale  of  tbe  goods  made  in  Kansas? 
We  think  it  was.  The  method  of  lousiness 
of  the  plalntlfF  company  seems  to  have  been 
tbat  it  shipped  Its  goods  to  the  dealer  order- 
ing the  same  with  tbe  understanding  that 
tbe  dealer  should  pay  the  freight,  hold  the 
goods  as  the  i»xiperty  of  the  company,  and 
sell  tbe  same,  and  have  as  bis  profit  all  tbat 
be  acquired  over  and  above  the  price  at 
which  the  goods  were  listed  to  bim.  If  so, 
tbe  Kansas  dealer  was  virtually  the  resident 
agent  of  tbe  Parlln  &  OrendorfC  Company 
for  the  sale  of  its  goods — that  is,  as  between 
tbe  company  and  tbe  dealer;  and  we  are  not 
called  upon  to  determine  tbe  efTect  of  the 
contract  as  between  the  dealer  and  any  third 
party,  or  as  between  the  company  and  any 
third  party.  Tbe  instruction  of  the  court  as- 
sumed tbat  tbe  company  delivered  tbe  goods 
to  a  carrier  in  Kansas  City  as  tbe  property 
of  tbe  dealer,  which,  under  the  terms  of 
tbe  contract  seems  an  erroneous  assump- 
tion. At  any  rate,  tbe  Instruction  is  too  nar- 
row, eliminating  questions  of  law  upon  which 
tbe  jury  sbould  have  been  Instructed,  and 
withdrawing  from  the  consideration  of  tbe 
jury  facts  which  it  was  proper  for  tbem  to 
consider. 

It  is  contended  on  the  part  of  tbe  defend- 
ant in  error  that  section  1283,  Gen.  St  1901. 
was  repealed  by  chapter  150,  p.  280,  Laws 
1903.    This  Is  untenable,  at  least  so  far  as 


this  case  is  concerned.  By  the  Tery  terms  of 
section  2,  p.  281,  of  chapter  150.  the  provi- 
sions of  said  chapter  did'  not  become  oper- 
ative until  February,  1904,  which  was  -after 
the  trial  of  this  action. 
.  Tbe  case  is  remanded,  with  instructions  to 
sustain  tbe  motion  to  dissolve  the  attachment 
and  to  grant  a  new  trlaL  Ail  the  Justices 
concurring. 

m  Ran.  <83) 
KBRBZ  T.  BOARD  OF  COHNTX  COM-BS 
OF  CLAY  COUNTY. 

(Supreme  Court  of  Kansas.    July  7,  1906.) 

Counties— LmQATioN  —  PowBBS  o»  Coumtt 

Attornby. 

Tbe  board  of  county  commissioners  Is  giv- 
en the  management  and  control  of  the  business 
and  tlie-  financial  affairs  of  the  county,  and  has 
the  right  to  determine  whether  actions 'shall  be 
brought  in  its  name  to  recover  moneys  allowed 
and  paid  out  of  tbe  county  treasury  without 
authority,  and  the  county  attorney  may  not  in- 
stitute and  carry  on  such  litigation  without  the 
consent  and  concurrence  of  the  board. 

[EkL  Note. — For  cases  in  point,  see  voL  13, 
Cent.  Dig.  Counties,  U  55.  348-353;  voL  17, 
Cent  Dig.  District  and  Prosecuting  Attorneya^ 

(Syllabna  by  the  Court) 

Error  from  District  Court,  Clay  County; 
Sam  Kimble,  Judge. 

Action  by  tbe  board  of  cotmty  commission- 
ers of  Clay  county  against  Justin  B.  Kerby. 
Judgment  for  plalntifT,  and  defendant  brings 
error.   Reversed. 

'  F.  L.  Williams  and  Hazen  A  Gaw,  tor 
plaintiff  in  error.  W.  P.  Anthony,  for  de- 
fendant in  error. 


JOHNSTON,  O.  J.  Justin  H.  Kerby  was 
formerly  county  clerk  of  Clay  county.  IB 
addition  to  a  fixed  annual  salary  of  $1,200, 
and  an  annual  allowance  of  $400  for  clerk 
hire,  tbe  board  of  county  commissioners 
awarded  and  paid  bIm  compensation  for  of- 
ficial services.  Including  the  preparation  of 
abstracts  and  certificates  of  election,  the 
making  of  assessment  rolls,  the  drawing  of 
juries,  the  burning  of  old  ballots,  and  also 
for  additional  clerk  hire.  To  recover  back 
these  extra  allowances,  amounting  to  $567.- 
80,  tbe  county  attorney  brought  an  action  in 
tbe  name  of  the  board  of  county  commis- 
sioners, but  without  tbe  consent  of  that 
tribunal  or  any  of  Its  members.  Afterward 
tbe  board  In  regular  session  unanimously 
passed  a  resolution  opposing  the  prosecution 
of  tbe  action,  and  directing  tbe  dismissal  of 
tbe  same.  A  motion  to  dismiss  was  present- 
ed to  the  court  including  tbe  resolution  di- 
recting tbe  discontinuance  of  tbe  proceed- 
ing, but  tbe  court  overruled  the  motion,  and 
upon  a  trial  determined  tbat  the  fees  had 
l>een  Illegally  paid,  and  gave  judgment 
against  Kerby  for  tbe  amount 

Assuming,  without  deciding,  tbat  tbe  ex- 
tra fees  paid  were  unauthorized,  the  court 
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1b  of  opinion  that  tbe  county  attorney  bad 
no  authority  to  bring  and  conduct  the  suit 
without  the  concurrence  or  consent  of  the 
board  of  county  commissioners.  The  allow- 
ance of  fees  and  claims,  as  well  as  tbe 
management  and  control  of  all  the  business 
and  financial  affairs  of  a  county,  are  con- 
fided to  the  board  of  county  commission- 
ers. It  Is  the  executive  branch  of  the  coun- 
ty government,  and  the  representative  and 
guardian  of  the  county  as  to  all  Its  corpor- 
ate affairs.  Among  other  things,  the  statute 
provides  that:  *The  board  of  commission- 
ers of  each  county  shall  have  the  power: 

*  *  *  Second,  to  examine  and  settle  all 
accounts  of  the  receipts  and  expenses  of  the 
county,  and  to  examine  and  settle  and  al- 
low all  accounts  chargeable  against  the  coun- 
ty, and  when  so  settled  they  may  Issue 
county  orders  therefor  as  provided  by  law; 

•  •  •  fifth,  to  represent  the  county  and 
have  the  care  of  tbe  county  property  and  the 
management  of  the  business  and  concerns 
of  the  county  In  all  cases  where  no  other 
provision  is  made  by  law."  Gen.  St  1901,  { 
1621.  These  powers,  so  broadly  given,  re- 
posed the  responsibility  and  control  of  coun- 
ty affairs  in  the  board,  and  they  must  be 
assumed  and  exercised  by  that  tribunal,  un- 
less specifically  conferred  upon  other  officers. 
This  authority  Is  nowhere  divided  with  the 
county  attorney.  On  the  other  hand,  be  Is 
made  the  legal  adviser  of  the  board,  and  Is 
required  to  give  opinions  and  advice  to  tbe 
board  upon  its  request  on  all  matters  In 
which  the  county  is  Interested.  Gen.  St 
1001,  (  1779.  A  section  of  the  statute,  in- 
voked as  authority  for  the  action  of  the 
county  attorney,  is:  "It  shall  be  the  duty  of 
the  county  attorney  to  appear  In  tbe  several 
coiu-ts  of  their  respective  counties  and  pros- 
ecute or  defend,  upon  behalf  of  tbe  people, 
all  suits,  applications,  or  motions,  civil  or 
criminal,  arising  under  the  laws  of  this  state. 
In  which  the  state  or  their  county  Is  a  party, 
or  Interested."  Gen.  St  1901,  {  1777.  As 
will  be  observed,  this  provision  does  not  ex- 
pressly transfer  the  control  of  the  business 
or  finances  of  the  county  to  the  county  at- 
torney. He  Is  not  empowered  to  determine 
what  claims  shall  be  allowed  or  disallowed, 
nor  whether  costs  shall  be  Incurred  In  liti- 
gation as  to  a  purely  business  matter  of  the 
county.  As  was  said  In  Waters  v.  Garvin,  67 
Kan.  855,  73  Pac.  902,  "The  board  of  county 
commissioners  of  each  county  has  charge  of 
all  litigation  in  which  the  interests  of  the 
county  are  Involved."  The  quoted  statute 
makes  it  tbe  duty  of  tbe  county  attorney  to 
appear  in  the  courts  of  his  county  and  pros- 
ecute or  defend  all  proceedings  In  which  the 
county  is  interested.  This  gives  him  au- 
thority to  act  as  the  attorney  for  the  board 
in  county  affairs,  but  it  is  evident  that  the 
Legislature  did  not  In  this  Indirect  blind 
way,  intend  to  withdraw  the  management 
and  control  of  the  business  of  the  county 
which  bad  been  expressly  conferred  upon  the 
board,  and  to  vest  it  in  tbe  legal  adviser 


of  the  board.  If  so,  every  claim  allowed 
and  paid  by  the  board  might  be  reopen- 
ed and  contested  at  the  instance  of  a  coun- 
ty attorney  by  merely  asserting  that  they 
were  not  authorized  by  law.  In  Texas  there 
was  a  contention  that  the  district  attorney 
might,  at  his  own  option,  and  without  the 
knowledge  or  consent  of  the  county  com- 
missioners, bring  an  action  to  recover  back 
money  alleged  to  have  been  illegally  paid. 
The  court  In  denying  the  contention,  re- 
marked: "Expensive  and  often  unnecessary 
litigation  would  in  many  Instances  occur,  in- 
ducing financial  embarrassments  and  abso- 
lute losses  to  the  county  against  which  the 
official  guardians  of  the  county's  interests  in 
financial  matters  would  be  often  rendered 
Impotent  to  protect  The  existence  of  such 
a  right,  in  discord  and  conflict  with  the  pow- 
ers and  duties  of  the  commissioners'  court 
would  promote  confusion,  create  uncertainty 
and  doubt  and  in  the  end  might  paralyze 
the  power  of  that  court  to  efficientiy  regu- 
late the  financial  affairs  of  tbe  county." 
Looscan  t.  County  of  Harris,  58  Tex.  611. 
Section  1649  of  the  General  Statutes  of  1901, 
providing  for  tbe  recovery  of  unauthorized 
allowances,  carries  no  Intimation  that  this 
part  of  the  county  business  shall  be  taken 
from  tbe  board  and  Imposed  on  the  county 
attorney.  In  the  state  of  Ohio,  where  the 
county  commissioners  are  vested  with  sub- 
stantially similar  powers  to  our  own.  It  was 
held  that  the  control  of  such  matters  belongs 
to  the  county  commissioners,  rather  than  to 
the  prosecuting  attorney.  It  was  said: 
"There  can  be  no  question  but  that  tbe 
board  of  county  commissioners,  the  financial 
representatives  of  the  county,  is  the  body 
having  the  right  to  sue  for  and  recover  all 
sums  of  money  due  to  the  county,  unless  tbe 
statutes  of  the  state  speciflcaiiy  in  certain 
cases  Impose  that  duty  upon,  or  give  that 
right  to  some  other  officer  or  person;  and  no 
other  person  or  officer  Is  authorized  to  sue 
for  or  recover  any  such  money  demand  un- 
less the  right  to  do  so  Is  conferred  by  stat- 
ute." State  ▼.  Zumsteln,  4  Ohio'  CIr.  Ct  R. 
268.  See,  also.  State  v.  Cappeller,  8  Ohio 
Dec.  (Reprint)  646;  Ventura  County  v.  Clay, 
119  Cal.  213,  61  Pac.  180.  The  language  of 
the  Court  of  Appeals  in  Roe  v.  Commission- 
ers of  Elk  County,  1  Kan.  App.  219,  40  Pac. 
1062,  to  the  effect  that  the  county  attorney 
.  may  carry  on  such  litigation  without  the  con- 
currence or  consent  of  the  board  of  county 
commissioners,  Is  disapproved.  Our  holding 
that  the  board  of  county  commissioners  con- 
trols litigation  In  which  the  Interests  of  the 
county  are  Involved  does  not  put  boards  of 
county  commissioners,  who  transgress  tho 
law,  or  who  act  corruptly,  beyond  the  reach 
of  the  law,  nor  leave  the  people  without  rem- 
edy. The  county  attorney  may  Institute  a 
variety  of  proceedings.  In  the  name  of  the 
state,  against  unfaithful  officers.  They  may 
be  prosecuted  upon  criminal  charges,  and 
may  also  be  removed  from  office  in  civil  pro- 
ceedings; and  thu8jjm(^nej'gyi^(rg«{§)^)lyj»ald 
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out  may  be  recovered  by  their  Buccessors. 
Gen.  St  1901,  {{  1852,  1855,  1856. 

The  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  sustain  the  motion  to  dismiss  the 
action.    All  the  Justices  concurring. 

(n  Kan.  891) 

HARTLEY  v.  HARTLEY  et  al. 
(Supreme  Court  of  Kansas.    (July  7,  1905.) 

1.  Death    bt   Wbongful    Act^Damaqes— 

DlSTBIBXTTION. 

Damages  recovered  on  account  of  a  wrong- 
ful act  committed  in  the  state  of  Iowa  re- 
sulting in  the  death  of  a  resident  of  Kansas 
are  to  be  disposed  of  according  to  the  statute 
of  the  state  of  Iowa  relating  to  that  subject. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent.  Dig.  Death,  §  133.] 

2.  Same— Domicile  of  Deceased. 

The  statute  of  the  state  of  Iowa  which 
provides  that,  when  a  wrongful  act  produces 
death,  damages  recovered  therefor  shall  be  dis- 
posed of  as  personal  property  belonging  to  the 
estate  of  the  deceased,  leaves  damages  of  the 
character  referred  to  in  paragraph  1  of  this 
syllabus  to  be  disposed  of  according  to  the  law 
of  the  domicile  of  the  deceased. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent.  Dig.  Death,  {  133.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Wyandotte 
County;   J.  McCabe  Moore,  Judge. 

Action  between  Lena  May  Hartley  and 
Benjamin  F.  Hartley  and  Drnsella  O.  Hart- 
ley. Judgment  for  defendants,  and  plaintiff 
brings  error.    Reversed. 

H.  L.  Alden,  for  plaintiff  in  error.  Hale  Sc 
Maber,  for  defendants  in  error. 

BURCH,  J.  Walter  B.  Hartley,  a  citizen 
and  resident  of  Wyandotte  county,  Kan.,  sus- 
tained fatal  injuries  in  the  state  of  Iowa  un- 
der circvunstances  warranting  an  action,  un- 
der the  laws  of  Iowa,  for  damages  resulting 
from  his  death.  A  representative  of  his  es- 
tate was  appointed  by  the  probate  court  of 
his  domicile,  who  collected  damages  for  his 
death  from  the  party  committing  the  wrong- 
ful act,  and  the  question  to  be  decided  is, 
how  shall  the  fund  be  distributed? 

Of  course,  the  statutes  of  Iowa  must  be 
examined  in  order  to  arrive  at  an  answer. 
2  Wharton,  Ctonfl.  of  L.  (3d  [Parmele]  Ed.) 
i  480d,  p.  1129;  13  Cyc.  382;  22  A.  &  E. 
Encycl.  of  L.  (2d  Ed.)  §  1350.  The  agreed 
facts  show  that  in  Iowa  an  action  for  dam- 
ages resulting  from  death  by  wrongful  act 
may  be  brought  by  the  legal  representative 
of  the  deceased,  but,  unlike  the  statutes  of 
Kansas  and  of  many  other  states,  the  Iowa 
law  does  not  in  terms  designate  the  persons 
for  whose  benefit  the  action  may  be  brought 
and  prescribe  the  manner  in  which  the 
amount  recovered  shall  be  divided  among 
them.  It  merely  provides  that:  "When  a 
wrongful  act  produces  death,  damages  re- 
covered therefor  shall  be  disposed  of  as  per- 
sonal property  belonging  to  the  estate  of  the 
deceased,  but  if  the  deceased  leaves  a  hus- 


band, wife,  child  or  parent,  It  shall  not  be 
liable  for  the  payment  of  debts."  When, 
therefore,  the  damages  In  controversy  came 
into  the  hands  of  the  administratrix  of  the 
deceased,  they  bore  the  same  relation  to  his 
estate  as  money  belonging  to  him  at  the  time 
of  his  death  kept  in  a  safe  or  safety  deposit 
vault  In  the  state  of  Iowa  (leaving  out  of 
account  the  exemption  from  liability  for  the 
payment  of  debts).  Such  money,  being  per- 
sonal property  and  belonging  to  the  estate 
of  the  deceased,  would  be  disposed  of  accord- 
ing to  the  law  of  this  domicile.  Moore, 
Adm'z,  V.  Jordan,  36  Kan.  271,  18  Pac.  337, 
59  Am.  Rep.  550;  Wilkins  v.  Bllett,  9  Wall. 
740,  19  L.  Ed.  586 ;  2  Wharton,  Confl.  of  L. 
(3d  [Parmele]  Ed.)  {  576a;  14  Cyc.  21.  So 
these  damages,  being  treated  for  purposes  of 
disposition  as  personal  prot>erty  belonging 
to  the  estate  of  the  deceased,  should  be  dis- 
tributed according  to  the  law  of  his  domicile. 
It  is  contended,  ^otvever,  that  the  statute 
of  Iowa  already  quoted  must  be  interpreted 
as  if  It  read  "personal  property  belonging  to 
the  estate  of  a  deceased  resident  of  the  state 
of  Iowa."  This  Interpretation  would  make 
the  statute  of  descents  and  distributions  of 
the  state  of  Iowa  applicable,  but  it  would 
affix  a  limitation  upon  the  law  which  its  lan- 
guage does  not  warrant  Quite  analogous 
suggestions  relating  to  other  provisions  of 
this  class  of  statutes  have  been  rejected  by 
high  authority.  Thus  It  has  been  claimed 
that,  when  such  statutes  provide  for  a  recov- 
ery by  the  personal  representative  of  the  de- 
ceased, they  refer  only  to  a  personal  represen- 
tative appointed  in  the  state  giving  the  right 
of  action.  Upon  this  subject  Mr.  Justice  Mil- 
ler, speaking  for  the  Supreme  Court  of  the 
United  States,  said:  "But  it  is  said  that 
conceding  that  the  statute  of  the  state  of  New 
•Jersey  established  the  liability  o^  the  de- 
fendant and  gave  a  remedy,  the  right  of  ac- 
tion is  limited  to  a  personal  representative 
appointed  In  thi^t  state  and  amenable  to  its 
jurisdiction.  The  statute  does  not  say  this 
in  terms.  'Every  such  action  shall  be  brought 
by  and  in  the  names  of  the  personal  repre- 
sentatives of  such  deceased  person.'  It  may 
be  admitted  that  for  the  purpose  of  this  case 
the  words  'personal  representatives'  mean  the 
administrator.  The  plaintiff  is  then  the  only 
personal  representative  of  the  deceased  lu 
exLsteuce,  and  the  construction  thus  given  the 
statute  is  that  such  a  suit  shall  not  be 
brought  by  her.  This  is  in  direct  contradic- 
tion of  the  words  of  the  statute.  The  advo- 
cates of  this  view  interpolate  into  the  stat- 
ute what  is  not  there,  by  holding  that  the 
personal  representative  must  be  one  residing 
in  the  state  or  appointed  by  its  authority. 
The  statute  says  the  amount  shall  be  for  the 
exclusive  benefit  of  the  widow  and  next  of 
kin.  Why  not  add  here,  also,  by  construc- 
tion, 'if  they  reside  in  the  state  of  New  Jer- 
sey'? It  la  obvious  that  nothing  in  the  lan- 
guage of  the  statute  require.")  such  a  constru 
tlon."     Dennlck  v.  Railroad  Co.,  103  Vi^ 
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11,  18,  26  L.  Ed.  439.  To  the  same  effect  1b 
a  decision  of  the  Court  of  Appeals  of  the 
state  of  Missouri.  "But  It  Is  argued  that  the 
Legislature  of  Illinois  could  not  have  In- 
tended to  give  such  a  right  of  action  to  a 
foreign  administrator — to  an  administrator 
appointed  In  a  state  other  than  the  state  of 
Illinois.  It  is  argued  that  the  words  'per- 
sonal representative'  In  the  Illinois  statute 
must  be  limited  in  their  meaning  to  an  exec- 
utor or  an  administrator  appointed  In  that 
state.  Why  should  we  so  hold?  The  statute 
does  not  say  so.  If  the  domicile  of  the  de- 
ceased person  was  In  Missouri,  if  his  general 
estate  is  here,  why  should  It  be  held  neces- 
sary for  his  next  of  liln  to  cause  ancillary 
administration  to  be  taken  out  in  Illinois, 
and  to  go  to  the  expense  of  prosecuting  an 
action  there,  at  a  place  distant.  It  may  be, 
from  their  own  domicile?  This  whole  branch 
of  the  argument  proceeds  In  the  very  face  of 
the  statute.  It  says  that  the  action  shall  be 
brought  by  the  personal  representative  of 
the  deceased;  the  plaintiff  Is  that  personal 
representative,  and  yet  the  contention  is 
that  he  shall  not  be  allowed  to  maintain  the 
action."  Stoeckman  v.  Terre  Haute,  etc.,  R. 
Co.,  15  Mo.  App.  503,  511. 

Following  the  thought  expressed  In  Den- 
nlck  V.  Railroad  Co.,  It  may  be  said  that  ad- 
vocates of  the  view  referred  to  Interpolate 
Into  the  statute  of  Iowa  what  Is  not  there, 
by  holding  that  "personal  property  belonging 
to  the  estate  of  the  deceased"  means  "per- 
sonal property  belonging  to  the  estate  of  a 
deceased  resident'';  and  they  might  as  well 
add  by  construction  to  the  words  of  the  next 
clause,  "husband,  wife,  child  or  parent,"  the 
limitation,  "If  they  reside  in .  the  state  of 
Iowa."  When  properly  discriminated,  the 
decided  cases  and  the  statements  of  text- 
writers  bfised  upon  such  cases  which  have 
been  cited  In  favor  of  disposition  according  to 
the  statute  of  descents  and  dlstributiohs  of 
Iowa  are  not  controlling. 

In  the  District  of  Columbia  and  In  the 
state  of  North  Carolina  there  are  8])ecial  leg- 
islative directions  that  the  fund  shall  be 
divided  according  to  the  law  of  descents  and 
distributions.  23  U.  S.  Stat'  307,  c.  126,  i  3; 
Stewart  v.  Baltimore  &  Ohio  Railroad  Co.. 
168  U.  8.  445,  18  Sup.  Ct  105,  42  L.  Ed.  537; 
Code  N.  C.  8?  1500,  1478;  Hartness  v.  Pharr, 
133  N.  C.  566,  45  S.  E.  901,  98  Am.  St;  Rep. 
725.  The  statute  of  Illinois,  interpreted  by 
the  courts  of  Kentucky  and  Missouri  In  the 
cases  of  McDonald,  etc..  v.  McDonald's 
Adm'r.  96  Ky.  209,  28  S.  W.  482,  49  Am.  St 
Rep.  289,  and  Stoec-kman  v.  Terre  Haute, 
etc..  R.  Co.,  supra,  differs  from  that  of  Iowa 
In  two  particulars.  It  first  designates  spe- 
ciUcaliy  the  persons  who  are  to  receive  the 
fund,  and  then  It  refers  to  the  law  of  de- 
scents and  distributions  for  the  rule  by  which 
the  proportion  of  each  shall  be  ascertained. 
It  Is  not  necessary  to  canvass  the  entire  list 
of  cases'  cited  for  the  purpose  of  distinguish- 
ing them. 


The  statute  of  Iowa  Is  unambiguous.  It 
clearly  places  damages  recovered  on  account 
of  death  occasioned  by  wrongful  act  In  the 
category  of  ordinary  personal  property  be- 
longing to  the  estate  of  the  deceased.  The 
statute  of  descents  and  distributions  of  that 
state  has  nc  application  to  personal  property 
belonging  to  the  estate  of  a  deceased  non- 
resident Therefore  the  fund  in  controversy 
Is  to  be  distributed  according  to  the  law  of 
the  domicile  of  the  deceased. 

The  Judgment  of  the  district  court  Is, re- 
versed, with  direction  to  enter  judgment  for 
the  plaintiff  in  error  upon  the  agreed  facts. 
All  the  'Justices  concurring,  except  PORTER, 
J.,  not  sitting. 


(71  Kan.  786) 
STATE  ex  rel.  COLEMAN,  Atty.  Gen.,  T. 

KANSAS    NATURAL    GAS    CO. 
(Supreme  Court  of  Kansas.    July  7,  1905.) 

1.  Quo  Wabeanto— Foreign  Coepobation— 
Right  to  do  Business. 

In  a  proceeding  in  the  nature  of  quo  war- 
ranto, brought  by  the  state  to  oust  a  foreign 
corporation  from  the  exercise  of  corporate  fran- 
chises in  this  state,  this  court  will  not  re- 
view the  action  of  the  charter  Ijoard  in  refusing 
an  application  made  to  it  by  respondent  for  per- 
mission to  transact  business  here. 

2.  Same— Federal  Question. 

The  allegations  of  the  answer  considered, 
and  held  not  to  present  a  federal  question. 
(Syllabus  by  the  Court) 

Quo  warranto  by  the  state,  on  the  rela- 
tion of  the  Attorney  General,  against  the 
Kansas  Natural  Gas  Company.  Judgment  of 
ouster. 

This  Is  an  original  proceeding  In  quo  war- 
ranto Instituted  in  this  court  by  the  state, 
on  relation  of  the  Attorney  General,  to  oust 
the  Kansas  Natural  Gas  Company,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Delaware,  from  the  exercise  of  cor- 
porate franchises  in  this  state.  The  follow- 
ing allegations  are  made  In  the  petition: 

"Third.  The  said  defendant  as  a  nonresi- 
dent corporation  of  the  state  of  Kansas,  has 
never  been  authorized  or  in  any  wise  quali- 
fied to  engage  In  business  In  said  state,  or  to 
exercise  any  of  its  corporate  powers  or  func- 
tions therein,  and  has  never  received  or  been 
accorded  any  license  or  permission  from  the 
charter  board  of  said  state,  authorizing  or 
empowering  It  to  transact  business  or  exer- 
cise any  of  its  corporate  powers  or  functions 
In  said  state,  nor  has  the  secretary  of  said 
charter  board  ever  Issued  to  It  a  certificate 
setting  forth  that  any  application  by  it  to 
said  board  to  transact  business  in  said  state 
had  been  granted. 

"Fourth.  Notwithstanding  the  said  defend- 
ant has  never  received  license  or  permission 
to  transact  business  in  said  state  of  Kansas, 
or  exercise  its  corporate  functions  and  pow- 
ers therein,  or  In  any  wise  qualified  Itself 
to  engage  In  business  In  said  state,  it  does 
engage  and  for  tliree  months  or  more  last 
past  has  engaged  ^^.^us^ije^Jn  galfl  .utate 
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as  a  DonreBident  corporation,  and  do«B  ex- 
ercise and  dyring  the  said  time  has  exercised 
its  corporate  powers  and  functions  in  said 
state,  and  therein,  in  the  county  of  Mont- 
gomery and  other  counties  in  said  state,  has 
and  does  engage  in  the  business  of  buying 
and  selling  land,  and  of  making,  taking,  and 
assigning  leases  of  lands,  for  the  purpose  of 
prospecting  on  and  developing  the  same  for 
petroleum  oil  and  natural  gas,  and  does  pros- 
pect for,  develop,  and  produce  petroleum  oil 
and  natural  gas,  and  has  and  does  lay  and 
maintain  pipes  or  mains  for  the  transporta- 
tion of  natural  gas,  and  does  purchase  and 
has  purchased  the  property  and  lines  of 
mains  or  pipes  of  other  gas  producing  and 
gas  piping  and  transporting  corporations, 
companies  and  persons,  and  tias  and  does 
purclnase  said  gas  from  the  owners  of  gas 
wells,  and  transports  said  gas  in  its  said 
pipes  or  mains  and  sells  the  same  to  con- 
sumers, and  contracts  with  other  corpora- 
tions and  with  companies  and  persons  for 
the  laying  of  pipes  or  mains  for  the  transpor- 
tation of  natural  gas,  and  in  divers  ways  and 
manners  gives  out  and  pretends  that  it  is  a 
corporation  duly  and  legally  authorized  to 
transact  business  as  such  in  the  state  of 
Kansas,  and  in  divers  ways  and  manner? 
does  exercise  the  business  and  franchise  of 
a  corporation  engaged  in  the  business  of 
producing,  transporting,  and  selling  natural 
gas,  contrary  to  the  statutes  of  said  state  of 
Kansas  made  and  provided." 

The  prayer  of  the  petition  asks  that  re- 
spondent be  ousted  of  the  franchise  and  privr 
liege  of  being  a  corporation  authorized  to  do 
business  in  this  state,  and  that  its  officers, 
agents,  employes,  and  servants  be  prohibited 
and  restrained  from  engaging  on  Its  behalf 
in  any  corporate  business,  or  from  the  exer- 
cise of  any  corporate  function  in  this  state. 

The  respondent  filed  an  answer,  and  later 
an  amendment  thereto,  admitting  that  the 
Kansas  Natural  Gas  Company  was  a  foreign 
corporation,  but  alleging  that  before  begin- 
ning to  transact  business  in  Kansas  it  pre- 
sented to  the  charter  board  an  application  on 
blanks  supplied  by  the  Secretary  of  State, 
setting  forth  all  things  requisite  and  neces- 
sary to  be  stated  in  the  manner  and  form 
prescribed  by  statute  to  entitle  it  to  a  cer- 
tificate from  said  board  authorizing  it  to 
do  business  in  this  state;  that  it  also  ten- 
dered the  charter  fee  required  to  be  paid,  to 
the  amount  specified  in  the  law  for  corpora- 
tions having  a  capital  stock  equal  to  that  of 
respondent.  It  is  further  alleged  that  divers 
persons  in  the  natural  gas  producing  section 
of  the  state,  including  the  owners  of  brick 
kilns,  glass  plants,  cement  works,  ore  smel- 
ters, and  like  manufacturing  institutions, 
wrongfully  combined  and  conspired  together 
to  prevent  respondent  from  transporting  its 
gas  from  or  out  of  the  counties  wherein  the 
same  is  produced,  with  the  purpose  of  secur- 
ing a  monopoly  in  the  use  of  gas,  and  con- 
flniog  its  use  to  the  particular  location  where 


it  is  found,  and  depriving  citizens  of  this 
state  outside  of  the  gas  producing  districts 
of  the  use  of  natural  gas  for  fuel  and  light; 
that  such  a  result  would  be  a  great  and  per- 
manent damage  and  injury  not  only  to  the 
respondent,  but  to  erery  citizen  in  the  state 
without  the  counties  where  gas  is  found,  and 
operate  against  public  policy  and  the  com- 
mon good  of  the  state.  The  following  aver- 
ment is  made: 

"Sixth.  Further  answering  the  petition 
herein,  this  respondent  avers  and  charges 
that  at  the  bearing  upon  its  said  application 
before  the  said  charter  board  a  large  nimi- 
ber  of  persons  from  Montgomery  and  ad- 
joining counties,  Kansas,  wherein  the  nat- 
ural gas  of  this  respondent  is  being  found 
and  produced,  in  furtherance  and  pursuance 
of  the  illegal  and  wrongful  combination  and 
conspiracy  recited  and  set  forth  in  the  last 
preceding  paragraph,  appeared  before  the 
said  committee,  and  delivered  speeches  of  so 
highly  inflammatory  a  nature,  and  without 
evidence  whatever  In  support  thereof,  that 
the  said  board  was  thereby  influenced,  as 
this  respondent  believes,  against  the  better 
Judgment  of  the  members  thereof,  and,  with- 
out warrant  of  law,  refused  the  application 
of  this  respondent  for  registration." 

A.n  amendment  to  the  answer  set  out  that 
respondent  -  made  application  to  the  charter 
board  as  a  foreign  corporation,  and  announ- 
ced that  it  would  pipe  gas  to  the  cities  of 
Kansas  from  the  gas  fields,  and  would  pliie 
gas  out  of  the  state,  to  Joplin,  Mo.,  and 
other  places,  as  It  had  a  right  to  do,  and 
then  began  to  lay  pipes  preliminary  to  doing 
such  business;  that  the  charter  board  arbi- 
trarily refused  to  grant  respondent  a  license 
to  do  business  in  the  state,  and  listened  to 
public  clamor  and  the  suggestions  of  per- 
sons from  the  locality  where  gas  was  pro- 
duced. It  is  further  alleged  that  the  statute 
of  this  state  concerning  the  admission  of 
foreign  corporations  Is  void,  being  contrary 
to  the  commerce  clause  of  the  Constitution 
of  the  United  States,  in  this:  that  the  said 
charter  board  may  prevent  the  piping  of  gas 
from  Kansas  to  other  states  where  It  Is 
needed,  and  thereby  arbitrarily,  as  a  charter 
board,  regulate  and  control  in  that  respect 
certain  provisions  of  the  Interstate  com- 
merce of  this  state;  that  it  Is  contrary  to  the 
Constitution  of  the  United  States,  because  it 
places  beyond  the  Legislature,  and  into  the 
hands  of  the  Iward,  the  power,  'without  rea- 
son and  responsibility,  to  prevent  any  and 
all  foreign  corporations  from  doing  business 
in  the  state  of  Kansas,  and  further  because 
it  may  deprive  foreign  corporations  of  their 
property  without  due  process  of  law,  and 
refuses  to  them  equal  protection  of  the  laws, 
as  guarantied  by  section  1  of  the  fourteenth 
an^endment  to  the  Constitution  of  the  United 
States. 

The  state  of  Kansas,  petitioner,  demurred 
to  the  answer  and  the  amendment  thereto 
upon  the  ground  that  n0g?^1|^gpJ)^I»tJ«^£t•_^e^e_ 
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stated  therein  to  constitute  a  defense.  A 
motion  was  also  filed  by  the  petitioner  for 
judgment  on  the  pleadings.  By  agreement  of 
parties  the  case  is  to  be  decided  finally  and 
on  its  merits  on  the  motion  and  demurrer. 

C.  C.  Coleman,  Atty.  Gen.,  Waggener,  Pos- 
ter &  Orr,  Hayo  Thomas,  and  Ziegler  & 
Dana,  for  plaintiff.  F.  J.  Frltch,  S.  H.  Piper, 
C.  B.  Benton,  H.  C.  Dooley,  J.  K.  Cubbison, 
John  .1.  Jones,  James  W.  Lee,  Cornelius  D. 
Scully,  Eugene  Mackey,  and  B.  F.  Ware 
(deed,  Ware  &  Gleed,  of  counsel);  for  de- 
fendant. 

GREENE,  J.  (after  stating  the  facts).  It 
may  be  conceded  that  respondent  complied 
with  all  the  statutory  requirements  in  its 
application  to  the  charter  board  necessary 
to.  favorable  action  by  that  body  in  its  be- 
half. This  court  cannot,  howerer,  in  this 
proceeding,  review  the  action  of  that  tri- 
bunal. The  law  reads:  "The  charter  board 
shall  hold  at  least  one  meeting  each  month, 
in  the  office  of  the  Secretary  of  State,  and 
at  such  other  times  as  may  be  deemed  neces- 
sary, subject  to  call  by  the  Secretary.  The 
board  shall  make  a  careful  Investigation  of 
each  application  and  shall  inquire  especially 
with  reference  to- the  character  of  the  busi- 
ness in  which  the  proposed  corporation  is  to 
engage,  and  If  the  board  shall  determine 
that  the  business  or  undertaking  is  one  for 
which  a  corporation  may  lawfully  be  formed, 
and  that  the  applicants  are  acting  in  good 
faith,  the  application  shall  be  granted;  and 
the  Secretary  of  the  board  shall  issue  a  cer- 
tificate setting  forth  the  fact  that  the  per- 
sons named  in  the  application  have  been 
authorized  by  the  charter  board  to  form  a 
private  corporation  -as  set  forth  in  the  ap- 
plication, reciting  the  proposed  name  and 
character  thereof.  In  passing  upon  the  ap- 
plication of  a  foreign  corporation,  the  board 
shall  also  make  special  inquiry  with  refer- 
ence to  the  solvency  of  such  corporation,  and 
for  this  purpose  may  require  such  informa-, 
tlon  and  evidence  as  they  may  deem  proper. 
If  they  shall  determine  that  such  corporation 
is  ijroperly  organized  in  accordance  with  the 
laws  of  the  state,  territory  or  foreign  coun- 
try under  which  it  is  Incorporated,  that  its 
capital  Is  unimpaired,  and  that  it  Is  organ- 
ized for  a  purpose  for  which  a  domestic  cor- 
poration may  be  organized  in  this  state,  the 
application  feall  be  granted,  and  the  secre- 
tary of  the  board  shall  issue  a  certificate 
setting  forth  the  fact  that  the  application 
has  been  granted  and  that  such  foreign  cor- 
poration may  engage  in  business  in  this  state 
as  hereinafter  provided."  Gen.  St.  1901,  $ 
12C3.  W^hether  respondent  may  resort  to 
mandamus  to  compel  the  charter  board  to 
issue  a  certificate  entitling  it  to  engage  in 
business  in  this  state  is  an  immaterial  con- 
sideration. This  is  a  proceeding  In  quo  war- 
ranto brought  by  the  state  because  of  the 
fact  that  the  charter  board  did  deny  the  ap- 


plication of  respondent  for  a  license  to  do 
business  here,  and  notwithstanding  such  ac- 
tion of  the  board  the  gas  company  has  pro- 
ceeded to  transact  business  authorized  imder 
Its  Delaware  chax-ter.  The  allegations  of  the 
answer  present  to  us  the  same  questions 
which  the  charter  board  decided  adversely  to 
respondent 

Counsel  for  respondent  call  to  their  aid 
the  equitable  doctrine  requiring  a  court  to 
look  upon  that  as  done  which  ought  to  be 
done.  In  effect,  they  ask  us  to  sit  in  review 
of  the  adverse  ruling  of  the  charter  board, 
and  to  bear  and  decide  de  novo  the  applica- 
tion of  their  client  for  leave  to  transact  busi- 
ness in  this  state.  An  assumption  of  such 
power  would  overturn  the  clearly  expressed 
Intention  of  the  Legislature,  which  is  to  vestt 
in  the  charter  board.  Instead  of  a  court,  the 
right  to  decide  the  very  questions  we  are 
urged  to  determine.  The  proceeding  brought 
against  respondent  in  this  case  Is  collateral 
to  the  proceeding  before  the  charter  board. 
To  this  proceeding  the  latter  is  not  ftnd  can- 
not be  made  a  party.  Therefore  the  court 
cannot  sit  In  judgment  on  the  action  of  the 
charter  board  In  refusing  respondent's  ap- 
plication. Suppose  it  were  to  do  so.  Its 
Judgment  could  not  be  In  the  form  of  man- 
damus to  the  charter  board,  requiring  the 
Issuance  of  a  license  or  permit  to  respond- 
ent, but  cotild  only  be  that  the  charter  board 
should  have  granted  the  application.  That, 
however,  would  not  be  the  granting  of  the 
application  by  the  tribunal  in  which  the  au- 
thority to  make  such  grant  resides.  Re- 
spondent would  still  be  without  a  license  or 
permit  to  do  business.  The  case  of  Stat^ 
ex  rel.  y.  Buckland,  23  Kan.  239,  Is  In  point 
Buckland  was  a  Justice  of  the  peace,  and 
candidate  for  re-election.  Obit  was  the  op- 
posing candidate.  The  board  of  canvassers 
declared  In  favor  of  Golt  and  Issued  to  him 
a  certificate  of  election.  He  filed  bis  bond 
and  qualified  as  required  by  law.  On  Buck- 
land's  refusal  to  vacate  the  oflSce,  the  state 
Instituted  quo  warranto  proceedings  against 
him.  He  set  up  the  claim  that  he  was  in 
fact  elected;  that  he  had  instituted  contest 
proceedings  to  retain  the  office.  It  was  held 
that  the  pendency  of  such  contest  between 
Buckland,  as  contestor,  and  Golt,  as  con- 
testee,  was  no  defense  in  an  action  in  the 
nature  of  quo  warranto  brought  by  the  state 
against  Buckland  to  oust  him  from  office. 
This  court  cannot  usurp  the  lawful  functions 
of  the  charter  board. 

On  the  federal  question  brought  into  the 
case  by  the  amendment  to  the  answer,  It  is 
established  law  that  foreign  corporations,  ex- 
cept interstate  commerce  corporations,  and 
those  organized  for  a  federal  purpose,  have 
no  right  to  do  business  nor  any  right  of  exist- 
ence out  of  the  state  of  their  creation,  except 
as  the  Legislature  of  the  state  into  which 
they  seek  to  migrate  chooses  to  accord  them. 
State  v.  Book  Co.,  65  Kan.  847,  69  Pac.  ijCS; 
Paul  T.  Virghila,  8  Wall.  168,  18  L.  Ed.  35T; 
Digitized  by  VJ*^»^V  It 
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Pembina  Mining  Co.  r.  Pennsylvania,  125  U, 
R  181,  8  Sup.  Ct  737.  31  L.  Ed.  650;  Phlla^ 
Fire  Association  v.  New  Tork,  119  U.  S.  110, 
T  Sup.  Ct  108,  30  L.  Ed.  342. 

In  its  sworn  application  to  the  charter 
board  for  a  certificate  entitling  respondent  to 
transact  business  in  Kansas,  made  by  its 
president  and  secretary,  the  following  state- 
ment appears:  "The  full  nature  and  char- 
acter of  the  business  in  which  said  corpo- 
ration proposes  to  engage  within  the  state 
of  Kansas  Is  *  *  *  the  transportation  of 
oil  and  natural  gas  within  the  state  of  Kan- 
sas." It  apx)ear8  from  the  answer  that  re- 
spondent, under  Its  original  charter,  was  in- 
corporated for  the  purpose,  among  others,  of 
transporting  oil  and  gas  within  both  the 
states  of  Kansas  and  Missouri.  Later,  and 
on  July  27,  1904,  It  relinquished  its  right  to 
transport  oil  and  gas  in  Missouri,  and  re- 
stricted its  operations  to  Kansas  alone.  This 
was  done  by  resolution  adopted  by  the  unani- 
mous Tote  of  its  stockholders.  It  reads: 
"First  By  strlljing  out  of  section  3  of  said 
charter  the  words  'states  of  Missouri  and 
Kansas'  and  inserting  in  Ilea  thereof  the 
words  'state  of  Kansas,'  so  that  said  section 
amended  reads  as  follows:  The  objects  and 
purposes  for  which  and  any  of  which  this 
corporation  is  formed  are,  to  do  any  or  all 
of  the  things  herein  set  forth  to  the  same 
extent  as  natural  persons  might  or  could  do, 
viz.:  To  produce,  purchase  and  acquire  nat- 
oral  gas;  to  pipe,  convey  and  transport  nat- 
ural gas  from  the  place  or  places  where  the 
same  is  produced,  purchased  or  acquired,  to 
snob  cities,  towns,  villages  and  places  in  the 
state  of  Kansas  as  may  afford  convenient 
and  satisfactory  market  for  the  same.' " 

We  find  nothing  in  the  answer  or  amend- 
ment thereto  constituting  a  defense  to  the 
action.  A  Judgment  of  ouster  will  be  entered 
against  the  respondent  as  prayed  for  in  the 
petition.    All  the  Justices  concnrring. 


047  Cal.  264) 

COLLINS  V.  SUPERIOR  COURT  OP  CITS 
AND  COUNTY  OP  SAN  FRAN- 
CISCO.   (S.  F.  4,350.) 
(Snpreme  Court  of  California.    Jane  27,  1905.) 

PaoniBmoR— JuBisDicrioM— DisTBicT  Coubt 

or  Appeai.. 

Where  a  case  is  snch  that  an  appeal  from 
the  judgment  of  the  lower  court  would  prop- 
erly be  taken  to  the  district  court  of  appeal, 
a  petition  to  prohibit  the  proceedings  should 
be  addressed  to  that  court 

[Kd.  Note. — For  cases  In  point,  see  voL  40, 
Cent  Dig.  ProhibiUon,  {  05.] 

In  Bank.  Petition  by  George  D.  Collins 
for  prohibition  restraining  the  superior  court 
of  the  city  and  county  of  San  Francisco  from 
trying  petitioner  on  an  indictment  Trans- 
ferred to  district  court  of  appeal. 

George  D.  Collins,  in  pro.  per. 

BEATTT,  a  J.  The  petitioner  asks  tbia 
court  tn  issue  Its  writ  prohibiting  the  su- 
I)erlor  court  from  proceeding  to  try  blm  uj^ 


on  an  accusation  presented  in  the  form  of  an 
indictment  but  which  he  contends  Is  no  in- 
dictment because,  as  he  alleges,  it  was  pre- 
sented by  an  illegal  body,  and  does  not  as 
he  contends,  state  facts  constituting  any 
otTense  of  which  the  superior  court  has  juris- 
diction. We  express  no  opinion  upon  either 
of  these  questions,  nor  upon  the  propriety  of 
issuing  any  writ  because  we  think  the  causa 
is  not  properly  here.  It  is,  no  doubt  within 
our  Jurisdiction,  If  we  chose  to  exercise  it. 
But  the  Constitution  confers  upon  the  newly 
created  district  courts  of  appeal  the  same 
power  to  issue  writs  of  mandamus,  certiorari, 
prohibition,  and  habeas  corpus  that  has  been 
conferred  upon  this  court  and  since  the 
charge  laid,  or  attempted  to  be  laid,  against 
the  i)etItloner  is  bigamy — an  offense  wlthlo 
the  Jurisdiction  of  the  district  court  of  ap- 
peal by  direct  appeal  from  a  Judgment  of 
conviction — we  think  It  is  to  that  court  the 
petition  for  a  writ  of  prohibition  should  have 
been  addressed. 

We  desire  In  the  outset  to  make  a  pre- 
cedent to  be  followed  In  like  cases  Jiereafter: 
When  a  case  Is  such  that  an  appeai  from 
the  judgment  of  the  lower  court  would  prop- 
erly be  taken  to  the  district  court  of  appeal, 
a  petition  to  prohibit  the  proceeding  should 
be  addressed  to  that  court 

As  to  this  proceeding.  It  Is  ordered  In  pur- 
snance  of  the  authority  conferred  upon  us  by 
section  4  of  article  6  of  the  Constitution,  that 
the  cause  be  beard  and  determined  by  the 
district  court  of  appeal  for  the  First  Dis- 
trict The  clerk  will  transmit  the  petition 
«nd'  brief  of  petitioner  to  the  clerk  of  that 
court 


We  concur:    LORIGAN,  J.i 
TI,  J.;  SHAW,  J. 


ANGBLLOT- 


(147  Cal.  MB) 


ARKLET   v.   UNION    SUGAR   CO.     (L.    A. 

1,348.)« 
(Supreme  Court  of  California.    Jane  21,  1905.) 

1.  Lease  of  Qcabbt— Sale— Evictior. 

Where  a  lease  of  a  quarry  grants  the  ex- 
clusive privilege  of  removing  lime  rock  there- 
from, reserving  to  the  lessor  the  right  of  quar- 
rying thereon,  and  the  lessor  sells  the  land  on 
which  the  quarry  is  located,  the  purchaser  can- 
not escape  liability  for  excluding  the  lessee 
on  the  ground  that  the  covenants  in  the  lease 
do  not  run  with  the  land,  as  the  purchaser  took 
the  estate  of  the  lessor,  hut  not  that  of  the  les- 
see. 

2.  Same— Davaoes— Px-EAOiNo. 

Where  a  lease  grants  the  exclusive  privi- 
lege of  quarrying,  and  the  gravamen  of  an  ac- 
tion against  a  purchaser  of  the  premises  from 
the  lessor  is  that  it  wrongfully  excludes  plain- 
tiff from  entering  on  and  enjoying  his  interest 
in  the  quarry,  it  im  immaterial  that  plaintitC 
alleges  a  certain  amount  of  rock  was  taken 
from  the  quarry,  and  that  such  an  allegation 
does  not  show  a  violation  of  his  right. 
8.  Same— SurFiciKNCT. 

Where  a  lease  grants  the  exclusive  privi- 
lege of  taking  rock  from  a  quarry  in  such 
quantities  as  the  lessees  may  see  fit  in  an  ac- 
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tion  against  the  purcUaaer  of  the  premises  for 
excluding  plaintiff  therefrom,  sn  allegation 
that  by  his  wrongful  acts  plaintiff  has  been 
obliged  to  abandon  negotiations  instituted  for 
the  sale  of  the  rock  was  sufficient  without  an 
averment  that  plaintiff  was  exercising  the  privi- 
lege of  taking  rock  from  the  quarry  in  such 
quantities  as  he  saw  fit. 

4.  Appeal— Reversal  —  Nominal    Dauaoes. 

In  an  action  against  the  purchaser  of 
leased  premises  for  excluding  plaintiff,  the 
lessee,  therefrom,  where  the  main  purpose  of 
the  action  is  to  enforce  a  permanent .  right,  a 
reversal  of  a  judgment  rendered  on  sustaining 
a  demurrer  cannot  be  denied,  because  plain- 
tiff, at  most,  can  recover  only  nominal  dam- 
ages. 

5.  Same— Eviction. 

In  an  action  against  a  purchaser  of  leased 
premises,  where  plaintiff  alleges  that  defend- 
ant, by  the  erection  of  a  fence,  excluded  plain- 
tiff therefrom,  and  continued  to  hold  exclusive 
possession,  a  contention  that  the  erection  of 
the  fence  did  not  prevent  plaintiff  from  exer- 
cising his  rights  is  without  force. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant,  If  695,  696, 
702.] 

'  Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  W.  S.  Day, 
Judge. 

Action  by  Charles  Arkley  against  the 
Union  Sugar  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

Sheridan  &  Fox  and  Richards  &  Carrier, 
for  appellant.  Oanfleld  &  Starbuck,  for  re- 
spondent. 

McFARLAND,  J.  This  action  was  brought 
to  recover  damages  for  an  alleged  wrongful 
Interference  by  defendant  with  plaintKT's 
interest  In  a  certain  lime  rock  ledge  or  quar- 
ry. A  general  demurrer  to  the  plaintiff's 
second  amended  complaint  was  sustained, 
and  Judgment  was  rendered  for  defendant. 
From  tblB  Judgment  plaintiff  appeals. 

The  material  averments  of  the  complaint 
are  these:  On  the  2l8t  day  of  August,  1898, 
(I'eorge  W.  Frick  and  other  persons  also 
named  FrIck  were  the  owners  of  land — 
called  the  "Frick  Ranch" — on  which  the  lime 
rock  ledge  is  situated,  and  which  is  describ- 
ed as  100  feet  In  breadth  and  500  feet  in  thick- 
ness. On  that  day  the  Frlcks,  as  parties  of 
the  first  part,  and  plaintiff  and  one  Hebert, 
as  parties  of  the  second  part,  executed  a 
certain  Instrument  designated  on  its  face  as 
a  lease,  a  copy  of  which  is  set  out  In  the 
complaint;  and  the  material  parts  of  this  in- 
strument, which  we  will  call  for  convenience 
a  lease,  are  as  follows:  "That  the  parties 
of  the  first  part  do  by  these  presents  grant 
unto  the  parties  of  the  second  part  the  ex- 
clusive right  and  privilege  of  mining,  quar- 
rying and  taking  lime  rock  in  such  quantities 
as  they  may  see  fit  from  that  certain  quar- 
ry bed  or  deposit  situate  on  the  land  belong- 
ing to  the  first  parties  and  known  as  the 
Frick  ranch.  •  •  •  Said  exclusive  privi- 
lege hereby  granted  to  said  second  parties 
shall  not  interfere  with,  the  right  of  said 
first  parties,  either  themselves  or  by  agents 


or  lessees  to  mine,  quarry,  and  take  lime 
rock  from  said  deposit  for  the  purpose  of 
burning  the  same  and  making  lime  there- 
from;  said  burning  to  be  done  upon   said 
Frick  ranch,  but  the  right  to  mine,  quarry 
and  take  lime  rock  from  such  deposit  for 
the  purpose  of  burning  the  same  into  lime, 
said  burning  to  be  done  upon  said  ranch,  is 
hereby  expressly  reserved  and  excepted  unto 
said  first  parties  and  from  the  operation  of 
this  indenture."    There  is  then  a  provision 
in  the  Instrument  giving  the  second  parties 
the  right  to  maintain  roads  through  the  land 
for  the  purpose  of  ingress  and  egress,  and 
an  agreement  by  the  second  parties  to  pay 
a  certain  sum  for  every  ton  of  rock  which 
they  shall  take  out     The  instrument  then 
proceeds  as  follows:    "This  agreement  shall 
be  in  force  for  one  year  from  date  hereof, 
and  the  said  second  parties  shall  have  the. 
privilege  of  continuing  the  same  in  force 
for  the  four  years  then  next  ensuing  by  giv- 
ing first  parties  written  notice  of  such  In- 
tention at  least  one  month  prior  to  the  ex- 
piration of  said  year,  unless  said  first  parties 
shall,   within   nine  months   from  the  date 
hereof,  sell  and  dispose  of  the  ranch,  upon 
which  said  quarry  and  deposit  Is  located. 
In  the  event  of  the  disposition  and  sale  of 
said  ranch  by  said  first  parties  within  nine 
months  from  the  date  hereof  the  stipulation 
hereinbefore  in  this  agreement  contained  for 
a   continuance  of  said  agreement  In   force 
shall  be  absolutely  null,  void,  and  of  no  efr 
feet."     At  least  one  month  prior  to  the  ex- 
piration of  the  first  year  the  parties  of  the 
second  part  gave  written  notice  to  the  par- 
ties of  the  first  part  of  their  Intention  to 
continue  the  lease  for  the  next  succeeding 
four  years.    Afterwards,  In  September.  1899, 
the  said  Hebert  assigned  all  his  interest  to 
the  plaintiff.    The  Frlcks  did  not  sell  or  dls- 
IK)se  of  the  ranch  within  nine  months  after 
the  date  of  said  instrument.     Afterwards, 
In  June,  1899,  the  respondents  herein  pur- 
chased  the  said  ranch  of  the  Fticks,   and 
have  since  been  and  now  are  the  owners  of 
the  same.    At  the  time  of  the  purchase,  and 
long    prior    thereto,    respondents    had    full 
knowledge  of  said  lease  and  of  the  rights  of 
aprteliant  thereunder.     It  is  further  averred 
"that  on  or  about  the  said  20th  day  of  June, 
1899,  the  defendant,  without  the  consent  or 
permission  of  plaintiff  and  said  Hebert,  or 
either  of  them,  and  regardless  of  their  rights 
in  the  premises,  entered  into  the  exclusive 
possession  of  the  premises  described  in  said 
lease,  to  wit,  said  Frick  ranch,  and  of  said 
lime  rock  thereon,  and  Inclosed  said  qUarry 
of  lime  rock  with  a  fence  and  excluded  plain- 
tiff therefrom,  and  ever  since  said  date  have 
continued   to'  hold   exclusive  possession   of 
said  premises  and  all  thereof,  and  to  exclude 
plaintiff  therefrom,"  and  "that  immediately 
after  such  entry  upon  said  land  defendant 
proceeded  to  quarry  and  carry  away  from 
said  limestone  ledge  large  quantities  thereof, 
and  up  to  the  commencement  of  this  action 
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have  carried  away  therefrom  4,800  tons  of 
lime  rock  and  converted  the  same  to  Its  own 
use;  that,  by  reason  of  the  occupation  of 
said  quarrj-  by  defendant,  plalntifF  has  been 
entirely  excluded  therefrom,  and  has  been 
unable  to  go  upon  said  premises  to  exercise 
the  rights  granted  by  said  lease,  and  has 
been  obliged  to  abandon  negotiations  that  he 
had  instituted  for  the  sale  of  rock  from  said 
quarry,  and  has  been  prevented  from  exercis- 
ing any  of  the  rights  granted  by  said  lease." 
The  prayer  Is  for  damages  in  the  sum  of 
$4,800  and  costs  of  suit. 

In  our  opinion,  the  decision  of  the  court 
sustaining  the  demurrer  and  rendering  Judg- 
ment for  defendant  was  erroneous.  Our  only 
knowledge  of  the  grounds  upon  which  the 
demurrer  was  sustained  Is  that  gathered 
from  the  briefs  of  respondents,  and  we  do 
not  think  that  the  positions  taken  there  are 
tenable.  It  is  contended  that  the  present  re- 
spondent is  not  liable  because,  as  Is  said, 
the  covenants  in  the  said  lease  do  not  "run 
with  the  land";  but  this  is  not  a  case  where 
the  question  of  covenants  running  or  not 
running  with  land,  at  all,  arises.  By  the  in- 
strument in  question  a  certain  interest  or 
estate  is  carved  out  of  the  land  and  granted 
to  appellant,  and  respondent,  by  its  subse- 
quent deed,  took  only  what  was  left.  The 
role  applicable  here  is  the  one  upon  which 
rests  the  plain  proposition  that  the  grantee 
of  leased  land  takes  the  estate  of  the  lessor, 
but  not  that  of  the  lessee. 

It  is  contended  that,  notwithstanding  the 
use  of  the  word  "exclusive"  in  the  lease. 
Its  subsequent  provisions  show  that  the 
Frlcks  and  their  successors  were  also  en- 
titled to  take  rock  from  the  quarry;  that 
therefore  appellant's  right  is  not  exclusive; 
and  that,  consequently,  the  averment  that  re- 
spondent took  4,800  tons  of  rock  does  not 
show  a  violation  of  his  rights,  and  does  not 
show  damage,  for  it  does  not  appear  that  the 
taking  of  said  rock  by  respondent  materially 
diminished  the  value  of  appellant's  interest 
in  a  quarry  of  such  large  dimensions.  But 
whether  or  not  the  averment  about  the  4,800 
tons  is  of  any  consequence  Is  immaterial. 
Appellant  is  not  asserting  any  exclusive  right 
to  mine  the  quarry.  His  claim  Is  that  re- 
sjiondent  has  not  such  exclusive  right,  and 
the  gravamen  of  the  action  is  that  respond- 
ent wrongfully  excludes  appellant  from  en- 
tering upon  or  enjoying  his  interest  in  said, 
quarry. 

It  is  contended  that  the  complaint  is  de- 
fective because  it  does  not  aver  that  ap- 
pellant has  been  or  is  exercising  the  privi- 
lege of  taking  rock  from  the  quarry  "in 
such  quantities  as  they -may  see  fit".  This 
contention  is  not  maintainable.  There  is  an 
averment  that  by  the  wrongful  acts  of  re- 
spondent ap])ellant  "has  been  obliged  to  aban- 
don negotiations  that  he  had  Instituted  for 
the  sale  of  rock  from  said  quarry";  and, 
moreover,  appellant  was  not  obligated  to 
take  out  rock  at  any  particular  time  or  in 


any  particular  quantity;  he  could  exercise 
his  right  to  take  rock  at  any  time  within  the 
Ave  years. 

It  is  contended  that  appellant,  at  most, 
could  recover  only  nominal  damages,  and  the 
rule  is  Invoked  that  when  there  has  been  a 
Judgment  for  a  defendant  upon  a  nonsuit, 
or  upon  the  sustaining  of  a  demurrer  to  a 
complaint,  the  court  will  not  reverse  the  Judg- 
ment, although  erroneous,  if  it  appears  that 
the  plaintiff  could  not  have  recovered  more 
than  nominal  damages.  But,  in  the  first 
place,  it  does  not  necessarily  appear  that  ap- 
pellant could  only  have  recovered  nominal 
damages.  The  complaint  does  not  preclude 
him  from  pro-vlng  and  recovering  actual  dam- 
ages. Moreover,  the  rule  invokcHl  does  not 
appl>  to  a  case  where  a  permanent  right  is 
Involved.  This  matter  is  discussed  in  Suth- 
erland on  Damages,  vol.  1,  i  11  (3d  Ed.),  and 
we  find  there  this  statement  of  the  law: 
"li  the  object  of  the  action  is  to  determine 
some  question  of  permaneut  right,  and 
through  error  the  plaintiff  is  deprived  of  the 
Judgment  he  is  entitled  to,  the  fact  that  he 
can  recover  only  nominal  damages  will  not 
be  reason  for  denying  a  new  trial;"  and  the 
principle  thus  stated  is  fully  supported  by 
cases  cited.  See  Bungenatock  v.  Drainage 
Dlst,  163  Mo.  198,  64  S.  W.  149;  Ely  v.  Par- 
sons. 55  Conn.  83,  10  Atl.  499;  Merrill  v. 
Dibble,  12  111.  App.  85.  Respondent  cites  on 
the  pohit  Kenyon  v.  W.  U.  Tel.  Co.,  100  Cal. 
454,  35  Pac.  75,  and  Hancock  v.  Hubbell,  71 
Cal.  537.  12  Pac.  618.  In  the  Kenyon  Case 
the  court  refers  to  and  recognizes  the  rule 
declared  by  Sutherland  as  above  quoted,  but 
says  that  iu  the  Kenyon  Case  there  is  no 
question  of  "permanent  right"  Involved;  and 
in  the  Hancock  Case  there  was  clearly  no 
question  of  permanent  right  involved,  and 
that  subject  is  not  mentioned.  In  the  case 
at  bar  the  main  purpose  of  the  action  was  to 
protect  and  enforce  a  permanent  right.  The 
exclusion  of  appellant  from  the^quarry  by  re- 
spondent, as  alleged  in  the  complaint,  is  a 
legal  wrong  destructive  of  appellant's  right 
in  the  quarry,  and  an  action  for  damages  is 
one  of  the  proper  remedies  for  such  wrong 
and  for  establishing  appellant's  right;  and 
upon  proof  of  the  said  averments  of  the 
complaint  appellant  would  be  entitled  to  a 
Judgment  for,  at  least,  nominal  damages, 
and  a  Judgment  denying  bim  such  damages 
would  be  reversed. 

Counsel  say  that  the  fencing  of  the  ledge 
by  respondent  may  have  .been  for  the  mere 
purpose  of  preventing  the  intrusion  .of  out- 
siders, and  does  not  support  the  conclusion 
that  appellant  was  thereby  prevented  from 
exercising  his  rights.  But  this  suggestion 
has  no  weight  in  the  face  of  the  averment  in 
the  complaint  that  respondent,  from  the  date 
of  the  erection  of  the  fence,  had  "excluded 
plaintiff  therefrom,  and  from  such  date  has 
continued  to  hold  exclusive  possession  of  said 
premises,  and  all  thereof,  and  to  exclude 
plaintiff  therefrom."     Digitized  by  Vj\^»^V  It 
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The  foregoing  coTers  the  points  made  by 
respondent.  We  are  not  able  to  see  any 
fatal  defect  in  the  complaint,  and  In  our 
opinion  it  states  facts  sufficient  to  constitute 
a  cause  of  action. 

The  Judgment  appealed  from  is  reversed, 
with  direction  to  the  trial  court  to  overrule 
the  demurrer  to  the  second  amended  com- 
plaint. 

We  concur:    LORIGAN,  J.;  HENSHAW,  J. 


(147  Cal.  228) 

WOOD  et  aL  t.  ETIWANDA  WATER  CO. 

(li.  A.  1,328.) 
(Supreme  Court  of  California.  ,  June  24,  1905.) 

1.  Watbb  Rights— Abandonment. 

The  abandonment  of  an  old  or  dilapidated 
flume  is  not  an  abandonment  of  the  right  to  di- 
vert and  use  the  water  conveyed  through  the 
flume. 

2.  Sauk— Intent. 

The  mere  intention  to  abandon  the  ri^ht 
to  divert  and  use  water,  if  not  coupled  with 
an  actual  yielding  up  of  possession  or  a  ces- 
sation of  user,  does  not  constitute  abandon- 
ment; nor  will  nonuser  alone,  without  an  in- 
tention to  abandon,  amount  to  an  abandon- 
ment. 

8.  Witnesses  —  Attobnet    ahd    Client  — 
Waiver  of  Pbivileqb. 

Under  the  express  provisions  of  Code  Civ. 
Proc.  f  1881,  subd.  2,  the  advice  of  an  attorney 
to  his  client  may  be  given  in  evidence  by  the 
consent  of  the  client. 
4.  Water  Rights— Abandonment. 

On  an  issue  whether  the  right  to  divert 
and  use  water  had  been  abandoned  by  the  sub- 
stitution of  an  iron  pipe  for  part  of  a  flume, 
evidence  by  oflBcers  of  the  corporation  which 
owned  the  flume  as  to  the  intent  with  which 
the  substitution  was  made  was  competent. 

Department  1.  Appeal  from  Superior 
Court,  San  Bernardino  County;  Benjamin  F. 
Bledsoe,  Judge. 

Action  by  F«  W.  Wood  and  others  against 
the  Etlwanda  Water  Company.  From  a 
Judgment  for  defendant,  plalntltfs  appeal. 
Affirmed. 

Curtis  &  Curtis  and  J.  S.  Chapman,  for  ap- 
pellants. Otis  T.  Gregg  and  B.  R.  Annable, 
for  respondent. 

VAN  DYKE,  J.  On  November,  1893,  plain- 
tiffs commenced  an  action  in  the  superior 
court  of  San  Bernardino  county  against  the 
Etiwanda  Water  Company  and  the  Cali- 
fornia Improvement  Company  for  the  pur- 
pose of  obtaining  a  perpetual  injunction  re- 
straining the  def^dants  from  maintaining 
a  pipe  across  the  lands  of  the  plaintiffs,  and 
from  diverting  water  from  the  East  Cafion, 
or  Eitlwauda  creek,  through  that  pipe;  tbe 
plaintiffs  being  tbe  owners,  as  tenants  in 
common,  of  a  considerable  tract  of  land, 
through  which  said  creek  flowed.  Upon  the 
trial  of  said  action  the  court  found  that  the 
stream  of  water  known  as  "East  Cafiiou 
Creek"  rises  in  tbe  mountains  above  the  lands 
of  tbe  plaintiffs,  and,  in  its  natural  course, 
flows  down  through  said  lands;  that  in  1882 


the  Etiwanda  Water  Company  constructed 
and  used  a  flume  In  lieu  of  an  open  ditch 
which  many  years  before  had  been  used  by 
said  defendant's  grantors  for  tbe  diversion 
of  said  water,  and  that  said  flume  was  not 
an  original  diveTsion  of  water,  but  was  a 
continuation  of  the  diversion  before  made  by 
the  grantors  of  the  defendant;  that  more 
than  20  years  before  the  commencement  of 
said  action  the  defendant's  grantors  appro- 
priated and  diverted  all  the  water  of  said 
Caflou  creek  at  a  point  near  where  the  said 
creek  flows  from  the  cafion  for  household 
and  domestic  use  and  irrigation  npon  lands 
then  owned  and  possessed  by  them,  and  con- 
veyed said  water  to  their  said  lands  for  such 
use,  and  that  ever  since,  and  down  to  the 
commencement  of  the  said  action,  said  de- 
fendant and  its  grantors  have  diverted  and 
used  said  water  for  said  purposes,  to  the  ex- 
tent of  125  Inches,  measured  under  a  4-inch 
pressure,  and  all  the  water  so  diverted  had 
been  used  for  said  purposes.  During  all  of 
said  time  said  defendant  and  its  grantors 
were,  and  said  defendant  Etiwanda  Water 
Company  now  Is,  the  owner  of  tbe  right  so 
to  divert  and  use  the  said  water  to  the  ex- 
tent aforesaid.  It  Is  also  found  that  defend- 
ant in  June,  1892,  commenced  to  lay  pipe 
across  tbe  plaintlfTs'  lands,  and  that  said 
pipe  was  substituted  for  said  flume  for  a  por- 
tion of  the  distance  across  said  lands,  and 
was  constructed  and  laid  substantially  along 
the  course  of  the  old  flume,  which  latter  had 
been  wholly  disused,  except  the  first  portion 
thereof,  and  that  said  pipe  line  was  so  con- 
structed without  the  consent  and  against  the 
wishes  of  tbe  plaintiffs,  and  was  without 
right;  and,  as  a  conclusion  of  law,  tbe  coturt 
found  that  the  plaintiffs  were  entitled  to 
Judgment  perpetually  restraining  the  Eti- 
wanda Water  Company,  defendant,  from 
mainlining  or  using  the  pipe  line  described 
in  the  pleadings  and  referred  to  in  said  find- 
ings, and,  as  a  further  conclusion  of  law, 
found  that  the  defendant,  the  Etiwanda 
Water  Company,  was  entitled  to  Judgment 
that  it  Is  the  owner  of  the  right  to  maintain 
the  dam  and  flume  described  in  tbe  pleadings 
and  referred  to  In  said  findings  of  fact  and 
to  divert  the  water  of  East  Cafion  creek  to 
the  extent  of  125  inches,  measured  under  a 
4-lncb  pressure. 

The  plaintiffs  In  that  action  appealed  to 
this  court  from  the  portion  of  the  judgment 
wherein  it  was  adjudged  that  the  Miwanda 
Water  Company  was  the  owner  of  the  right 
to  maintain  the  dam  and  flume  referred  to. 
The  defendant,  however,  acquiesced  In  the 
findings  and  decree  in  tbe  lower  court,  and 
at  once  proceeded  to,  and  did,  remove  tbe 
pipe,  and  thereupon  restored  the  fiume,  as 
originally  constructed,  before  the  appeal  was 
taken  on  the  part  of  the  plaintiffs.  In  the 
opinion  In  this  court  on  the  appeal  (Wood  v. 
Etiwanda  Water  Company,  122  Cal.  160,  54 
Pac.  729)  it  is  said:  "Tbe  defendant,  by  its 
failure  to  appeal,  ha8,^c^e,c^J^^^d- 
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ing  and  judgment  that  the  pipe  Hne  was  coh- 
structed  without  right,  and  that  it  be. per- 
petually enjoined  from  using  it — a  contin- 
gency that  might  have  t>een  anticipated  by 
the  defendant,  and  the  question  made  as  to 
its  rlglft  to  construct  a  flume  to  take  its 
place.  Besides,  it  may  well  be  questioned 
whether  there  Is  any  finding  that  will  sup- 
port that  part  of  the  Judgment  appealed 
from.  The  court  found  that  the  flume  had 
been  used  from  1882  to  1892;  that  It  was 
then  'abandoned'  and  destroyed,  except  a 
few  feet  near  the  dam;  and  unless  it  can 
be  said,  as  a  conclusion  of  law,  that  the 
flume,  having  ouce  existed,  and  having  been 
▼oluntarily  destroyed  and  abandoned,  may 
be  rebuilt,  and  the  servitude  upon  plaintiff's 
lands  be  recreated  or  renewed  at  defendant's 
will,  there  would  seem  to  be  no  basis  for 
the  Judgment  appealed  from.  •  *  •  The 
question  of  defendant's  right  to  reconstruct 
the  flume  has  been  argued  in  the  briefs, 
but,  as  the  question  was  not  raised  upon 
the  pleadings,  and  the  judgment  in  that  re- 
gard being  outside  of  the  issues,  and-  appar- 
ently not  litigated  upon  the  trial,  that  part 
of  the  Judgment  appealed  from  should  be  re- 
versed, with  leave  to  both  parties  to  amend 
or  supplement  the  pleadings  as  they  may  be 
advised." 

Instead  of  following  the  suggestion  of 
this  court  In  remanding  the  cause  for 
further  proceedings  by  way  of  amendments 
or  supplemental  pleadings,  the  plaintiffs  in 
June,  1896,  commenced  another  action,  for 
the  purpose  of  enjoining  the  defendant  from 
constructing  any  flume  or  other  conduit 
across  the  said  lands  of  plaintiff,  or  any  por- 
tion thereof,  and  from  diverting  the  waters 
from  said  stream  to  conduct  the  same  across 
the  lands  of  the  plaintiffs.  The  answer  of 
the  defendant,  the  Etiwanda  Water  Com- 
pany, sets  forth  that  in  the  year  1882  it.  had 
constructed  an  open  flume,  and  by  means  of 
such  flume  and  dam  had  diverted  the  waters 
of  the  creelc;  that  said  diversion  had  existed 
long  prior  to  1882,  by  defendant's  grantors 
and  predecessora  in  interest,  and  was  not  a 
new  or  original  diversion  by  the  defendant; 
that  the  flume  had  been  constructed  and 
used  In  lieu  of  an  open  ditch  which  many 
yfears  before  had  been  used  by  defendant's 
grantors  and  predecessors,  and  that  the  ap- 
propriation and  use  of  the  waters  of  the 
stream  by  the  defendant  and  its  grantors 
and  predecessors  in  interest  extended  to  and 
Included  the  entUre  flow  of  the  stream  dur- 
ing the  irrigation  season  of  every  year,  and 
that  the  flume,  as  so  constructed,  was  ca- 
pable of  carrying  123  inches  of  water,  meas- 
ured under  a  4-inch  pressure;  that  all  the 
waters  diverted  by  the  defendant  were  actu- 
ally used  for  a  beneficial  purpose  during  all 
said  time.  After  the  commencement  of  this 
present  action.  F.  W.  Wood,  one  of  the  plain- 
tiffs, died;  and  by  order  of  court  Leona 
Wootl,  executrix  of  the  will  of  F.  W.  Wood, 
deceased,  -was  substituted  in  his  place,  and 
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a  supplemental  complaint  filed.  In  the  answer 
to  the  supplemental  complaint  It  Is  further 
alleged  on  behalf  of  the  defendant  that  the 
use  and  substitution  of  the  Iron  pipe  for  a 
portion  of  said  flume  was  a  temporary  use 
and  a  temporary  substitution  only,  and  that 
the  defendant  never  Intended  to  abandon 
and  never  did  abandon  the  right  to  maintain 
and  use  the  said  fiume,  or  any  part  thereof, 
as  the  same  had  been  constructed  and  main- 
tained and  used  by  it  Iwth  prior  and  subse- 
quent to  the  said  temporary  use  of  the  Iron 
pipe.    The  court  finds  substantially  that  the 
said  defendant,  after  constructing  the  flume 
in  1882,  as  stated,  had  used  the  same  at  ail 
times  openly  and  notoriously  and  under  a 
claim  of  right,  and  adversely  to  the  entire 
world,  and  continuously  to  the  present  time, 
and  that  in  the  month  of  June,  1892,  it  had 
replaced  about  1,200  feet  in  length  of  said 
I  flume  with  an  iron  pipe  of  sufficient  capacity 
I  to  continuously   carry   said   123  Inches  of 
I  water;    that     said     Iron     pipe     was     con- 
'  structed   along  the.  line   of   said   flume  so 
I  replaced  by  It,  and  was  used  In  connection 
I  with  the  remainder  of  said  fiume  for  the 
j  conduct    of   said    water   continuously    until 
I  during  the   month   of  November,   1896,   at 
which  time  said  iron  pipe  was  taken  up  by 
I  defendant  and  replaced  with  said  fiume  in 
I  the  former  line  thereof,  and  on  the  line  of 
I  said  pipe,  and  that  it  ever  since  hi^s  been 
used  continuously  for  the  conduct  of  said  123 
Inches  of  water  precisely  as  the  same  was 
used  before  said  Iron  pipe  was  used;  that  the 
use  and  substitution  of  said  iron  pipe  for  a 
portion  of  said  flume  was  a  temporary  us* 
and  a  temporary  substitution  only;  and  that 
defendant  never  intended  to  abandon  and 
never  did  abandon  the  right  to  maintain  and 
use  said  flume,  nor  any  part  thereof,  as  the 
same  had  been  constructed,  maintained,  and 
used  by  It  both  prior  and  subsequent  to  the 
said  temporary  use  of  the  said  iron  pipe. 

Judgment  was  entered  upon  the  said  find- 
ings in  favor  of  the  defendant,  from  which 
i  Judgment,  and  also  from  the  order  denying 
plaintiff's  motion  for  a  new  trial,  the  appeal 
herein  is  taken. 

In  appellants'  brief  one  of  the  points  made 
Is  that  the  court  erred  In  admitting  In  evi- 
dence the  question  of  abandonment  of  the 
flume.  It  win  be  seen,  however,  that  this 
court  on  the  former  appeal  held  that  the 
question  of  defendant's  right  to  reconstruct 
the  flume  could  not  be  determined  on  the 
pleadings  as  they  then  stood,  and  for  that 
reason  the  case  was  remanded  for  further 
proceedings  upon  amended  or  supplemental 
pleadings,  as  the  parties  might  be  advised. 
The  very  question  involved  in  the  present 
case,  therefore,  is  whether  the  defendant 
company  had  the>  right  to  restore  the  portion 
of  the  flume  replaced  by  the  iron  pipe  after 
being  enjoined  from  using  said  iron  pipe, 
and  on  this  issue  the  pleadings  in  the  pres- 
ent action  properly  present  the  case  for  de|r 
cision;  and  the  decision  of  the  trial  court,  as 
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already  stated,  Is  In  favor  of  the  defendant. 
The  evidence,  as  well  as  the  acts  of  the  de- 
fendant, supports  the  findings  of  the  court 
that  the  defendant  never  abandoned  the 
right  to  convey  and  use  the  water  as  had 
been  its  custom  for  some  20  years  prior 
thereto.  The  abandonment  of  an  old  or  a 
dilapidated  flume  is  altogether  different 
from  the  abandonment  of  the  right  to  divert 
and  use  water  conveyed  through  such  flume. 
The  substantive  right  is  the  right  of  diver- 
sion and.  use  of  the  water.  The  flume  is  a 
mere  means  of  conveying  the  water.  In 
McGulre  v.  Brown,  106  Cal.  672,  39  Pac. 
10(>4,  30  L.  R.  A.  .384,  it  is  said:  "But  the 
plaintiff  had  the  prior  right  to  the  use  of  the 
water  to  the  extent  of  the  appropriation 
made  by  his  predecessors,  Beelcman  and 
Crawford,  through  the  old  ditch,  prior  to  the 
defendant's  settlement,  together  with  the 
right  to  maintain  such  ditch.  Brown's 
claims  as  a  homestead  settler  were  subordi- 
nate to  those  interests,  and  his  land  was 
subject  to  a  servitude  for  the  support  of  the 
same.  De  Necochea  v.  Curtis,  80  Cal.  397, 
20  Pac.  .50)3,  22  Pac.  198;  Wells  v.  Mantes, 
90  Cal.  583,  34  Pac.  324.  It  would  be  inflict- 
ing a  severe  penalty  for  the  trespass  com- 
mitted by  Crawford  on  the  land  of  Brown, 
and  the  attempt  to  shift  the  location  of  the 
ditch,  to  hold  that  by  that  circumstance 
alone  Crawford  lost  for  himself  and  his  suc- 
cessor, the  plaintiff,  all  prior  right  to  the 
flow  of  the  water  Itself.  He  certainly  did 
not  intend  to  abandon  his  interest  in  the  wa- 
ter." In  tJtt  V.  Frey,  IOC  Cal.  397,  39  Pac. 
809,  it  is  said:  "The  right  which  Is  acquired 
to  the  use  of  water  by  appropriation  may  be 
lost  by  abandonment.  To  abandon  such 
right  is  to  relinquish  possession  thereof  with- 
out any  present  intention  to  repossess.  To 
constitute  such  abandonment,  there  must  be 
a  concurrence  of  act  and  intent,  viz..  the  act 
of  leaving  the  premises  or  property  vacant, 
so  that  it  may  be  appropriated  by  the  next 
comer,  and  the  intention  of  not  returning. 
Judson  V.  Malloy,  40  Cal.  299;  Bell  v.  Bed 
Rock,  etc..  Co.,  36  Cal.  214;  Moon  v.  Rol- 
lins. 36  Cal.  333,  95  Am.  Dec.  18] ;  St.  John 
V.  Kldd,  26  Cal.  272;  Richardson  v.  Mc- 
Nulty,  24  Cal.  .345;  Willson  v.  Cleaveland, 
30  Cal.  192.  The  mere  intention  to  abandon 
if  not  coupled  with  yielding  up  ^possession 
or  a  cessation  of  user.  Is  not  sufficient;  nor 
will  the  nonuser  alone,  without  an  Intention 
to  abandon,  be  held  to  amount  to  an  aban- 
donment. Al)andonment  is  a  question  of 
fact  to  be  determined  by  a  Jury,  or  the  court 
sitting  as  such." 

Appellants'  counsel  also  contend  that  the 
court  erred  in  admitting  the  evidence  as  to 
the  advice  of  defendant's  attorney.  Good- 
cell,  in  the  matter,  and  also  in  overruling 
the  objection  to  the  testimony  of  the  witness 
Gurley  as  to  what  advice  said  GooUcell  gave, 
and  also  in  overruling  the  objection  to  tes- 
timony of  the  witness  Gurley  as  to  whether 
the  defendant  intended  to  abandon  the  right 


to  maintain  a  flume  where  the  pipe  line  was. 
It  is.  further  claimed  by  appellants  that  the 
court  erred  in  admitting  over  objections 
similar  evidence  by  witnesses  English  and 
Scott  on  the  part  of  the  defendant.  "The 
communication  or  advice  of  an  att(frney  to 
his  client  may,  however,  be  given  in  evi- 
dence by  the  consent  of  the  client."  Code 
Civ.  Proc.  {  1881,  subd.  2.  Jn  this  case  the 
testimony  of  Attorney  Goodcell  was  given  at 
the  Instance  of  his  client,  the  defendant. 

The  witnesses  referred  to  in  the  objection 
of  appellants'  counsel  were  directors  or  offi- 
cers of  the  defendant  company,  and  their 
evidence  was  in  reference  to  the  action  taken 
by  the  defendant  in  replacing  a  portion  of 
the  flume  with  an  iron  pipe,  and  why  it 
was  done,  and  It  la  said:  "Whenever  evi- 
dence of  the  motive  or  intent  with  which  an 
act  was  done  is  relevant,  direct  testimony 
Is  admissible,  although,  of  coarse,  net  con- 
clusive evidence  of  such  motive  or  intent." 
Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  vol.  11, 
p.  507.  For  instance,  In  the  testimony  of 
the  witness  English,  he  says:  "The  flume 
was  out  of  repair.  In  fact,  it  virtually  had 
to  be  renewed.  It  had  been  repaired  so 
often,  it  virtually  had  to  be  renewed;  and 
it  was  Just  a  question  with  the  board  wheth- 
er we  should  renew  it  as  Jt  was  before. 
•  •  •  or  to  try  If  we  could  to  work  it 
with  a  pipe,  and  get  the  bencflt  of  it  in  tliat 
respect,  to  have  It  unobstructed  by  the 
leaves  fallin:;,  and  branches  and  earth  some- 
times getting  into  it.  Messrs.  Goodcell  and 
Leonard  were  then  the  attorneys  for  the 
company,  and  Goodcell  was  the  counsel.  I 
remember  "that  he  was  consulted  by  the 
board  in  regard  to  the  substitution  of  that 
pipe  line."  And  on  cross-examination  Eng- 
lish's answers  to  plaintiffs'  counsel  were  as  ' 
follows:  "Q.  You  say  you  Intended  to  re- 
bullrl  that  flume  when  you  put  in  the  pipe? 
A.  Yes.  sir;  virtually  rebuld  it.  Q.  You  In- 
tended to  do  so?  A.  One  or  the  other.  Q. 
What  do  you  mean  by  'one  or  the  other'? 
A.  Wliat  I  mean  is  that  we  had  to  renew 
that  flume  in  some  shape.  It  was  so  out  of 
repair  that  we  had  to  renew  it  In  some 
shape.  'It  was  absolutely  necessary  to  do 
something  even  amounting  to  a  renewal  of 
the  flume.  Q.  Well,  now  you  determined  to 
put  in  the  pipe?  A.  Our  engineer  advised 
us  it  would  be  better,  for  the  reasons  I  have 
stated,  to  put  in  the  pipe.  Q.  I  didn't  ask 
you  about  the  advice  of  the  engineer.  You 
did  determine  to  put  in  the  pipe?  A.  Yes, 
sir;  to  try  the  pipe.  Q.  You  put  it  In?  A. 
To  try  the  pipe.  Q.  Now,  in  answer  to  fur- 
ther questions,  you  said  it  was  not  your  In- 
tention to  abandon  that  flume,  but  that  you 
did  intend  to  rebuild  it,  did  you  not?  A. 
Weil,  I  don't  know  whether  you  mean  by 
that  term  to  'rebuild  it'  to  rebuild  it  identi- 
cally as  it  was  before,  or  to  restore  it  in 
some  form.  We  found  it  necessary  to  re- 
store it  in  some  forifl|,^i,  Q.i^TiVell.  did  you  re- 
store it  in  some  form  T  11  We  renewed  it 
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by  putting  Id  the  pipe  for  the  time  being. 
Q.  Well,  now  we  have  got  the  pipe  In.  Then 
you  were  asked  If  you  didn't  Intend  to  re- 
construct that  flume,  and,  as  I  understand 
you,  that  you  were  one  of  them  that  never 
Intended  to,  abandon  the  flume,  but  did  in- 
tend to  reconstruct  It?  4-  In  case  we  were 
not  allowed  to  nse  the  pipe.  Q.  You  didn't 
Intend  when  you  put  that  pipe  there  ever  to 
remove  that  pipe  unless  you  were  compelled 
to,  did  you?  A.  Well,  If  we  had  found  any- 
thing better,  I  think  we  would.  Q.  I  am 
leaving  that  out  of  sight.  When  you  put 
that  pipe  there,  you  put  it  there  for  the  pur- 
pose of  maintaining  It  there,  didn't  you? 
A.  For  the  time  being.  Q.  For  how  long  a 
time  being?.  A.  Until  we  were  disturbed  or 
found  something  better."  All  the  circum- 
stances surrounding  the  case,  as  well  as 
the  direct  evidence  introduced,  abundantly 
support  the  findings,  and  show  that  it  wa^s 
never  the  purpose  or  the  intention  on  the 
part  of  the  defendant  corporation  to  aban- 
don Its  right  to  the  diversion  and  use  of  the 
water  by  means  of  the  flume,  should  the  iron 
pipe  not  be  permitted  to  remain. 
The  Judgment  and  order  are  affirmed. 

We  concur:    SHAW,  J.;  ANGELLOTTI,  J. 


(147  Cal.  227) 

CARR  v.  SUPERIOR  COURT  OF  MON- 
TEREY COUNTY.  (S.  F.  4,338.) 

(Supreme  Court  of  California.     June  21,  1905.) 

Wbit  of  Pbohibition— Appeal  —  Adequate 

Remeot. 

Where  it  appears  from  a  petition  for  a 
writ  of  proliibition  to  restrain  a  court  from 
further  proceeding  in  a  cause  that  it  has  been 
submitted  after  hearing  and  the  court  has  di- 
rected counsel  to  draw  findings  and  the  form 
of  an  interlocutory  decree,  an  appeal  from  the 
decree,  when  entered,  will  afford  an  adequate 
remedy,  and  the  writ  must  t>e  denied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Froiubition,  f  5.] 

In  Bank..  Petition  for  writ  of  prohibition 
by  Sterling  D.  Carr  against  the  superior 
court  of  the  county  of-  Monterey.  Writ  de- 
nied. , 

John  T.  Williams,  Jesse  W.  Bryan,  and 
Williams,  Bryan  &  Carr  (J.  H.  Andresen,  of 
counsel),  for  petitioner. 

PER  CURIAM.  This  is  a  petition  for  a 
writ  of  prohibition  to  restrain  the  superior 
court  of  Monterey  county  from  further  pro- 
ceeding in  a  suit  for  partition  of  lands,  of 
which  it  Is  contended  that  court  has  no 
Jurisdiction.  It  appears  from  the  petition 
that  there  has  been  a  hearing  and  submis- 
sion of  the  cause,  and  that  the  judge  has 
directed  counsel  for  the  plaintiff  to  draw 
findings  and  the  form  of  an  interlocutory  de- 
cree. 

An  appeal  from  such  decree,  when  entered, 
will  afford  the  defendant  In  the  action,  peti- 
tioner here,  a  plain,  speedy,  and  adequate 


remedy  for  any  injury  it  may  occasion,  and 
for  that  reason  the  writ  of  prohibition  should 
be  denied.  If  It  was  clear  that  the  court 
was  proceeding  in  excess  of  its  Jurisdiction, 
and  that  a  trial  involving  great  expense  was 
yet  to  be  gone  througti,  it  might  be  proper 
to  grant  the  writ  in  order  to  save  the  par- 
ties the  useless  expense;  but  here  all  the 
expense  of  the  trial  has  already  been  incur- 
red, and  to  review  the  error  and  correct  the 
excess  of  Jurisdiction,  If  any  there  has  been, 
an  appeal  is  Just  as  plain,  speedy,  adequate, 
and  effective  as  prohibition. 
Writ  denied 

(147  Cal.  186) 

VON    SCniiOEDBR   V.    SPRECKELS. 

(S.  F.  3,382.) 

(Supreme  Court  of  (California.    June  20,  1905.) 

1.  Appeai.— Obdeb  Gbantino  New  Tbial. 

A  general  order  granting  a  new  trial 
will  not  be  reversed  unless  it  appears  that  the 
order  itself  was  an  abuse  of  discretion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Ont  Dig.  Appeal  and  Error,  {$  3860,  3862.] 

2.  Same— Reversal— NouiNAL  Damages. 

The  rule  that  a  case  will  not  be  reversed 
to  allow  the  recovery  of  nourinal  damages  ap- 
plies only  to  cases  arising  ex  contractu,  and 
not  to  a  suit  for  libel. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  f  4553.] 

Department  2.  Appeal  from  Superior 
Court,  Marin  County;  F.  M.  Angellotti, 
Judge. 

Action  by  J.  H.  Yon  Schroeder  against 
John  D.  Spreckels.  There  was  verdict  for 
defendant,  and  from  an  order  granting  a  new 
trial  he  appeals.     Affirmed. 

E.  F.  Preston  and  D.  M.  Delmas,  for  ap- 
pellant. Maguire  &  Gallagher  (Peter  F. 
Dunne,  of  counsel),  for  respondent. 

PER  CURIAM.  This  was  an  action  to  re- 
cover damages  for  libel.  The  cause  was 
tried  before  a  Jury,  which  rendered  a  verdict 
for  defendant,  and  plaintiff  moved  for  a 
new  trial.  The  court  granted  a  new  tiral, 
and  from  its  order  so  made  defendant  ap- 
peals. The  order  of  the  court  granting  a 
new  trial  was  general.  It  is  well  settled 
that  this  court  will  not  reverse  such  an  order 
unless  It  appears  that  the  order  itself  was 
an  abuse  of  discretion.  Cole  v.  Wilcox,  99 
Cal.  552,  34  Pac.  114;  Brooks  v.  S.  F.,  etc., 
110  Cal.  178,  42  Pac.  570.  It  cannot  be  said 
in  this  case  that  any  such  abuse  of  discre- 
tion was  shown.  ,  Appellant  further  contends 
that  the  gist  of  the  libel  was  a  charge  of 
improper,  immoral,  and  scandalous  conduct 
upon  the  part  of  plaintiff,  and  that  acts  of 
this  nature  were  sufficiently  proved,  so  that 
if  the  Justification  was  not  absolutely  as 
broad  as  the  charge,  still  it  was  sufficient 
so  that  this  court  will  hold,  as  matter  of 
law,  that  at  the  utmost  plaintiff  could  re- 
cover merely  nominal  damages,  and  that  a 
new  trial  will  not  be  ordered  where  nominal 
damages  alone  could  l?6,gO|?t|^^d^(?FO>gt». 
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bearing.  It  may  be  trne,  as  appellant  says, 
tbat  plaintiff  will  not  recover  more  than 
nominal  damages,  but  this  court  cannot  say, 
as  matter  of  law,  that  such  must  be  tho  limit 
of  recorery,  if  plaintiff  recovers  at  all.  The. 
rule  contended  for  has  application  to  cases 
arising  ex  contractu  (Hancock  v.  Hubbell,  71 
Cal.  537,  12  Pac.  618;  Kenyon  v.  Western 
Union  Tel.  Co.,  100  Cal.  454,  35  Pac.  76),  and 
its  application  to  cases  of  libel  is  distinctly 
denied  (Lick  v.  Owen,  47  Cal.  252;  Taylor 
V.  Hearst,  107  Cal.  272,  40  Pac.  892). 
The  order  appealed  from  is  affirmed, 


(247  Cal.  346) 

KLEINCLAUS  et  al.  v.  DUTARD  et  al.    (S. 
F.  3.857.) 

(Supreme  Court  of  California.    June  26,  1905,) 

1.  Equity— Laches — Stalb  Dema?ids. 

Entirely  independent  of  any*  statutory  pe- 
riod of  limitations,  equity  will  not  enforce  stale 
demands  where  the  complainant  has  inexcusa- 
bly slept  upon  his  rights  for  so  long  a  time 
and  under  snch  circumstances  as  to  make  it  -in- 
equitable to  enter  upon  an  inquiry  as  to  the 
validity  thereof. 

[Ed.  Note. — For  cases  In  point,  see  voL  19, 
Cent.  Dig.  Equity,  §§  204^209.] 

2.  Same— Express  Trusts— Laches. 

The  defense  of  laches  may  be  invoked  in 
every  class  of  cases,  even  against  an  alleged 
express  trust. 

[Ed.  Note. — For  cases  In  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  {  571.] 

3.  Same— Laches  —  Mode  of  Raisiko  De- 
fense. 

The  defense  of  laches  may  be  raised  by 
demurrer. 

[Ed.  Note. — For  cases  In  point,  see  vol.  19, 
Cent  Dig.  Equity,  f  498.] 

4.  Same— Pleading — Excuse  of  Delay. 

A  complaint  seeking  to  enforce  an  express 
trust,  which  shows  a  great  lapse  of  time  with- 
out the  assertion  of  any  claim,  and  long-con- 
tmued  acquiescence  by  plaintiff  in  acts  of  the 
alleged  trustee  hostile  to  the  claim,  must  state 
circumstances  showing  good  faith  and  reason- 
able diligence  on  plaintiff's,  part,  excusing  the 
delay,  or  it  will  be  presumed  that  such  cir- 
cumstances do  not  exist. 

5.  Same— Inexcusable  Delay— Impossibili- 
ty OF  Doing  Justice. 

The  merits  of  a  claim  of  the  existence  of  an 
alleged  express  trust  under  which  a  son  carried 
on  his  father's  business  for  the  benefit  of  the 
family  would  not  be  considered  after  an  unex- 
cused  lapse  of  35  years,  when  the  son  and  many 
of  the  alleged  beneficiaries  were  dead, 'where 
the  son  had  conducted  the  business  during  that 
period  without  recognizing  the  interest  of  the 
alleged  beneficiaries  or  rendering  an  account 
or  paying  any  money  to  them,  except  in  the 
support  of  his  mother,  and  by  his  personal  ef- 
forts and  diligence  had  accumulated  a  large  for- 
tune from  the  small  capital  invested  in  the 
business  by  his  father,  and  it  would  be  impos- 
sible for  the  court  to  do-  justice  between  the 
parties  even  if  the  claim  should  be  established. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  Theklay  Dutard  Klelnclaus,  ad- 
ministratrix, etc.,  and  others,  against  Eliza 
Dutard  and  others,  in  which  the  administra- 
tor of  the  estate  of  Joaquina  Dutard  La- 


badle  filed  a  cross-complaint  From  a  judg- 
ment for  defendants,  plaintiffs  and  cross- 
complainant  appealed.    Affirmed. 

Knight  &  Heggerty  and  T.  C.  Coogan,  for 
appellants.  Bishop,  Wheeler  &  Hoefler  and 
Finlay  Cook  (William  Rix,  of  counsel),  for 
respondents. 

ANGELLOTTI,  J.  This  action  was  brought 
to  obtain  a  decree  establishing  that  all  of  the 
property  possessed  by  Hyppolite  Dutard  at 
the  time  of  his  death  was  the  property  of  the 
estates  of  his  deceased  father  and  mother, 
Bernard  Dutard  and  Joaquina  Dutard,  held 
In  trust  by  him  for  their  heirs  at  law.  The 
plaintiffs  are  a  brother  and  sister  of  said 
Hyppolite  Dutard,  and  the  said  sister  as  ad- 
ministratrix of  the  estates  of  the  father  and 
mother.  The  sister  claims,  as  heir  at  law, 
to  be  the  beneficial  owner  of  an  undivided 
one-fifth  part  of  said  property.  The  defend- 
ants are  the  executors  of  the  will  of  said 
Hyppolite,  his  surviving  wife,  the  adminis- 
trator of  the  estate  of  Joaquina  Dutard  La- 
badie,  a  deceased  sister,  and  the  thlldren  of 
a  deceased  brother  an^  another  deceased  sis- 
ter. A  demurrer  was  Interposed  to  the  sec- 
ond amended  complaint  by  the  representa- 
tives of  the  estate  of  Hyppolite  and  other  de- 
fendants, and  this  was  sustained,  without 
leave  to  amend.  The  defendant  administra- 
tor of  the  estate  of  Joaquina  Labadle  filed 
a  croBs-complatnt,  containing  substantially 
similar  allegations  to  those  of  the  complaint, 
claiming  an  undivided  one-twelfth  of  the 
property.  A  demurrer  interposed  by  the  oth- 
er defendants  to  this  cross-complaint  was 
sustained.  Judgment  was  thereupon  entered 
in  favor  of  the  demurring  defendants  against 
plaintiffs  and  the  administrator  of  the  estate 
of  Joaquina  Labadle.  From  this  judgment 
both  the  plaintiffs  and  the  administrator  of 
the  estate  of  Joaquina  Labadle  appeal. 

The  allegations  of  the  amended  complaint 
present  a  most  remarkable  case.  Substanti- 
ally, and  so  far  as  is  material  here,  the  case 
is  as  follows,  viz.:  At  the  time  of  his  death, 
October  13,  1865,  the  father,  Bernard  Dutard, 
was  the  owner  of  a  small  produce  and  com- 
mission business  in  San  Francisco,  the  value 
of  the  same  and  the  property  thereof  being 
$15,000,  which  was  the  community  property 
of  said  Bernard  and  his  wife,  Joaquina.  He 
died  intestate.  Upon  the  death  of  his  fa- 
ther, Hyppolite,  then  a  young  man  of  the  age 
of  about  20  years,  in  accordonce  with  the 
expressed  wish  of  his  father,  assumed  the 
control  of  said  business.  His  father  had  re- 
quested him  "to  continue  after  his  death  to 
carry  on  and  conduct  the  said  business  and 
manage  the  property  thereof  for  bis  mother, 
sisters,  brothers,  and  himself,"  and  be  had 
promised  so  to  do.  At  the  death  of  his  fath- 
er he  promised  and  agreed  with  his  mother, 
brothers,  and  sisters  that  he  would,  "during 
the  life  of  his  mother,  and  thereafter  and  as 
long  as  they  would  permit  him,  and  until 
they  should  requlrephl5n^J<^^^3iit^J,^m 
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their  respectlTe  shares  and  interests  tberain, 
accept  and  take  upon  himself  the  said  trust, 
talte  charge  of,  build  up,  and  enlarge,  carry 
on,  conduct,  and  extend,  the  said  business, 
and  mau'^.ge  the  property  thereof  in  trust  for 
them  and  himself  in  their  respective  shares 
undt>r  the  law  as  heirs  of  his  father."  He  so 
managed  the  business  and  the  property  thera. 
of  that  at  the  death  of  his  mother,  in  the 
year  1875,  the  same  was  of  the  value  of  flOO,- 
000.  Upon  the  death  of  his  mother  he  re- 
newed his  promises,  and  continued  to  man- 
age the  business  and  property,  investing  and 
reinvesting  the  proceeds,  all  apparently  in 
bis  own  name  and  as  absolute  owner,  tintll 
his  death,  April  15,  1900,  when  he  left  an  ap- 
parent estate  of  the  value  of  $2,500,000,  con- 
sisting of  money,  bonds,  stocks,  ships,  ac- 
counts, and  other  personal  property,  exceed- 
ing in  value  $750,000,  and  many  parcels  of 
real  property  situate  in  the  states  of  CaH- 
fomia,  Oregon,  and  Washington.  The  whole 
of  this  property  Is  alleged  to  be  the  proceeds 
of  said  business,  enhanced  by  the  care  and 
management  of  Hyppollte  during  the  35 
years,  and  to  "be  the  property  of  the  benefici- 
aries of  the  trust  which  It  Is  claimed  was 
created  when  Hyppollte  took  and  retained 
control  of  the  business  upon  the  promises 
stated.  It  was  alleged  that  the  mother, 
brothers,  and  sisters  had  great  confidence 
and  trust  in  him;  that  "he  never  denied  or 
repudiated  said  trust  or  his  said  agreements 
and  promises,  but  always  kept  and  lived  tip 
to  them";  that  "he  did  always  •  •  • 
from  his  father's  death  until  his  own  death 
admit  and  acknowledge  his  said  promises 
and  agreements,  and  that  he  did  receive  and 
hold  *  •  •  and  build  up  the  said  busi- 
ness" under  said  trust,  and  that  all  the  prop- 
erty held  by  him  was  property  held  under 
said  trust;  and  that  he  always  promised  to 
account  and  pay  over  the  respective  shares 
whenever  the  same  were  demanded.  It  was 
in  terms  alleged  that  no  accounting  was  ever 
had,  and  that  nothing  was  ever  paid  or  de- 
livered by  Hyppollte  to  any  of  the  benefici- 
aries, except  that  he  did  partially  support 
bis  mother  during  her  life.  It  Is  upon  these 
allegations  that  the  plaintiffs  come  Into  a 
court  of  equity  after  the  death  of  the  al- 
leged trustee,  and  more  than  35  years  after 
the  creation  of  the  alleged  trust,  and  seek  to 
have  it  adjudged  that  the  whole  of  this  vast 
estate,  which  Is  necessarily  almost  exclusive- 
ly the  product  of  the  personal  work  and  busi- 
ness ability  of  HypiJollte,  Is  trust  property, 
the  proceeds  of  the  little  commission  business 
of  the  year  1865. 

One  of  the  grounds  of  demurrer  was  that 
It  appeared  on  the  face  of  the  complaint  that 
the  cause  of  action  therein  set  forth  was 
barred  by  the  laches  of  plaintiffs,  and  this 
ground  of  demurrer  was  held  to  be  well 
taken.  The  plaintiffs  here  have  Invoked  the 
aid  of  a  court  of  equity,  and  are  bound  by  the 
rules  applicable  to  equitable  proceedings. 
Following  the  maxim  that  equity  aids  the 


TlgUant,  and  not  those  who  slumber  on  their 
rights,  It  has  been  universally  declared  that 
only  conscience,  good  faith,  and  reasonable 
diligence  can  call  a  court  of  equity  into  ac- 
tivity, and  that,  entirely  independent  of  any 
statutory  period  of  limitations,  stale  demands 
will  not  be  aided  where  the  claimant  has 
slept  upon  his  rights  for  so  long  a  time  and 
under  such  circumstances  as  to  make  it  in- 
equitable to  enter  uimn  an  Inquiry  as  to  the 
validity  thereof.  Where  such  is  the  condi- 
tion, the  demand  is,  in  a  court  of  equity, 
barred  by  laches.  As  has  often  been  said, 
there  Is  no  artificial  rule  as  to  the  lapse  of 
time  or  circumstances  which  will  Justify  the 
application  of  the  doctrine.  Each  case  as  It 
arises  must  necessarily  be  determined  by  its 
own  circumstances,  or,  as  said  by  this  court 
in  BeU  T.  Hudson,  73  Cal.  286,  288,  14  Pac. 
7»1,  2  Am.  St  Rep.  791,  "In  other  words,  the 
question  is  addressed  to  the  sound  discretion 
of  the  chancellor  in  each  case."  Where  the 
lapse  of  time  In  the  assertion  of  the  claim 
and  the  enforcement  thereof,  taken  in  con- 
nection with  the  circumstances  disclosed,  is 
such  as  to  show  inexcusable  delay  on  the 
part  of  the  claimant,  considerations  of  public 
policy  and  the  difficulty  of  doing  entire  jus- 
tice obtain,  and  are  often  sufficient  to  war- 
rant a  court  of  equity  in  declining,  upon  the 
ground  of  laches,  to  commence  an  investiga- 
tion. See,  on  defense  of  laches,  Cahill  v. 
Superior  Court  (dah)  78  Pac.  467,  469.  The 
doctrine  of  laches  may  be  invoked  in  every 
class  of  cases — even  in  the  case  of  an  al- 
leged express  trust  It  may  well  be  that  the 
relation  of  trustee  and  cestui  que  trust  may 
be  so  acknowledged  to  exist  and  to  continue 
to  exist  as  to  prevent  the  application  of  the 
doctrine,  but  as  said  by  Story  In  this  connec- 
tion: "Where  this  relation  Is  no  longer  ad- 
mitted to  exist,  or  time  and  long  acquies- 
cence have  obscured  the  nature  and  character 
of  the  trust  or  the  acts  of  the  parties  or 
other  circumstances  give  rise  to  presump- 
tions unfavorable  to  Its  continuance.  In  all 
such  cases  a  court  of  equity  will  refuse  re- 
lief upon  the  ground  of  lapse  of  time  and  its 
Inability  to  do  complete  justice.  This  doc- 
trine will  apply  even  to  cases  of  express 
trust."  Story,  Eq.  Jur.  {  1520a.  See,  also, 
Bell  V.  Hudson,  73  Cal.  285,  287,  288,  14  Pa>. 
791,  -2  Am.  St  Rep.  791;  Seculovich  v.  Mor- 
ton, 101  Cal.  673,  3«  Pac.  387,  40  Am.  St 
Rep.  100;    Taylor  v.  Blair,  14  Mo.  437,  440. 

It  Is  settle<l  in  this  state  by  the  two  Cali- 
fornia cases  last 'cited  that  the  defense  of 
laches  may  be  raised  by  demurrer;  the  de- 
fense being,  in  substance,  as  said  in  one  of 
the  cases,  that  the  bill  does  not  show  equity, 
or.  In  the  language  of  our  statute,  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  It  therefore  de- 
volves on  one  seeking  the  aid  of  a  court  of 
equity  in  a  case  of  this  character,  where  the 
complaint  shows  great  lapse  of  time  without 
the  assertion  of  any  claim,  and  long-continu- 
ed acquiescence  in  acts  hostile  to  the  claim,!  ^ 
Digitized  by  VJ^^^^vlC 
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to  allege  In  bla  eomplaJnt  the  drcamstancea 
•bowing  good  faltb  and  reasonable  diligence 
on  bis  part  Tbe  complaint  w4U  be  con- 
strued most  strongly  against  tbe  pleader, 
and.  If  circumstances  tbat  mlgbt  excuse  tbe 
delay  are  not  alleged,  it  will  be  presumed 
tbat  tbey  do  not  exist  See  Bell  v.  Hudson,  7S 
Cal.  280,  14  Pac.  791,  2  Am.  St  Bep.  791; 
Badger  t.  Badger,  69  C.  S.  87,  95»  17  Pac. 
830. 

Badger  t.  Badger,  68  U.  S.  87,  96,  17  L.  Ed. 
ly  on  tbe  allegation  to  tbe  effect  tbat  tbe  al- 
leged trust  was  never  repudiated  by  Hyppo- 
llte,  but  was  often  acknowledged  by  bim  to 
tbem  to  continue  to  exist;  and  tbey  invoke 
tbe  doctrine  tbat,  so  long  as  tbe  rlgbts  of 
tbe  cestui  que  trust  are  admitted,  lacbes  can- 
not be  set  up.  Tbese  allegations  constitute 
'tbe  only  basis  for  a  contention  tbat  tbla 
most'  remarkable  claim  was  not  long  ago 
barred  by  lacbes.  But  in  determining  as  to 
tbe  sufficiency  of  tbls  complaint  we  are  not 
bound  by  tbe  bare  allegations  of  acknowl- 
edgment by  tbe  alleged  trustee.  We  must 
take  tbe  wbole  complaint  togetber,  and,  so 
taken.  It  presents  a  case  wbere  every  act  of 
tbe  alleged  trustee  was  openly  and  notori- 
ously bosttle  to  tbe  claim  of  plaintiffs.  No 
sucb  relation  between  tbe  parties  is  eviden- 
ced by  tbe  complaint  as  would  justify  tbe 
plaintiffs  in  disregarding  these  acts  and  re- 
lying upon  tbe  mere  words  of  Hyppolite. 
For  35  years  Hyppolite  dealt  witb  all  prop- 
erty acquired  as  absolutely  bis  own.  He  car- 
ried on  a  produce  and  commission  business 
In  bis  own  name.  He  invested  and  reinvest- 
ed tbe  profits  thereof  in  bis  own  name  in  all 
kinds  ot  property,  In  several  different  states, 
accumulating  a  great  fortune.  He  never  by 
any  act  recognized  any  other  person  as  hav- 
ing an  interest  therein.  He  kept  no  accounts 
with  any  of  tbe  alleged  beneficiaries  and  ren- 
dered none  to  them.  He  paid  not  a  cent 
from  bia  revenues  to  any  of  tbem,  except 
tbat  in  the .  discharge  of  a  filial  duty,  be 
maintained  or  assisted  in  maintaining  bis 
mother  during  her  life.  Four  of  the  alleged 
original  beneficiaries  died  many  years  ago, 
(the  mother  25  years  before  Hyppolite,  and 
a  sister  24  years  before,  a  brother  22  years 
before  and  a  sister  15  years  before),  each 
ftaving  children  entitled  to  succeed  to  their 
parents'  property;  but  these  changes  brought 
forth  no  accounting,  no  payment  of  money  or 
delivery  of  property,  no  change  In  the  man- 
ner of  dealing  witb  tbe  property.  There  Is 
no  contention  tbat  the  acts  of  Hyppolite  In 
relation  to  the  property  were  not  open  and 
notorious,  or  tbat  be  was  ever  guilty  of  any 
fraudulent  concealment  or  misrepresenta- 
tion. All  tbese  things  are  Inferable  from 
the  complaint,  and  such  facts  could  not  be 
disregarded  by  tbe  alleged  beneficiaries. 
They  show  a  case  where  there  was  in  fact 
no  sucb  acknowledgment  of  an  existing  trust 
as  would  excuse  the  enforcement  of  the 
claim  for  35  years,  and  until  after  the  death 
ot  tbe  alleged  trustee.     Tbey  show  also  a 


case  of  acqalescence  by  th«  alleged  benefici- 
aries nnder  lucb  circumstances  as  to  practi- 
cally compel  the  conclusion  that  their  claim 
la  without  foundation  in  fact  According  to 
the  allegations  of  the  complaint,  tbe  trust — 
the  management  of  this  business  for  their 
benefit — ^was  to  continue  until  they  should 
demand  their  shares.  It  would  hardly  be 
contended  that  the  object  of  such  a  trust 
was  simply  tbe  accumulation  of  a  fortune 
solely  for  the  heiita  of  the  beneficiaries.  If 
tbe  business  belonged  to  tbem,  they  certain- 
ly ^ere  entitled  to  something  from  the  prof- 
Its  thereof,  which  they  might  enjoy  during 
their  lives.  It  Is  incredible  that  plaintiSs 
should.  If  their  claims  be  well  founded,  have 
refrained  from  seeking  even  a  portion  of 
tbe  Income  of  their  heritage  during  all  tbese 
years,  and  have  made  'their  first  demand  for 
anything,  and  their  first  attempt  at  enforce- 
ment only  after  the  lips  of  tbe  alleged  trus- 
tee bad  been  sealed  by  death. 

Tbe  circumstances  of  this  case  are  sucb  aa 
to  make  it  apparent  tbat  a  court  could  not 
hope  to  do  justice  betwen  these  parties,  were 
the  trust  relation  clearly  shown;  and  tbls 
constitutes  another  ground  for  tbe  applica- 
tion of  the  doctrine  of  laches,  for  tbe  difflcol- 
ty  is  due  entirely  to  tbe  Inexcusable  delay. 
It  was  said  by  tbe  learned  Judge  of  tbe  trial 
court  In  sustaining  tbe  demurrers:  "It  la 
manifest  that  it  would  be  impossible  after 
the  death  of  Hyppolite  Dutard  to  do  Justice 
to  the  partlep  by  attempting  to  ascertain 
what  property  was  left  by  Bernard  Dutard 
at  the  time  of  his  decease,  and  tracing  It  in 
all  its  mutations  and  transformations  down 
to  tbe  time  of  tbe  death  of  Hyppolite  Dutard. 
It  might  almost  be  said  to  shock  the  con- 
science of  a  chancellor  that  he  should  be 
asked  to  undertake  sucb  an  Investigation 
with  any  expectation  of  reaching  a  conclu- 
sion which  would  be  Just  and  equitable  to 
all  parties.  Tbe  parties  plaintiff  here  should 
have  asserted  what  rlgbts  tbey  claim  In  tbls 
property  daring  Hyppolite  Dutard's  life.  By 
reason  of  bis  death  it  has  now  become  mor- 
ally impossible  for  the  court  to  do  what  it  is 
asked  to  do  by  this  complaint"  In  tbls  we 
entirely  concur. 

Taken  altogether,  the  case  la  «learly  one 
wbere  a  court  of  equity  is  justified  In  refus- 
ing, on  the  ground  of  lacbes,  to  even  enter 
upon  an  inqulry'as  to  the  merits  of  tbe  claim. 
We  have  examined  the  cases  cited  by  learn- 
ed counsel,  and  find  that,  in  such  as  Involved 
the  question  of  laches,  the  facts  were  so  dif- 
ferent from  those  In  the  case  at  bar  as  to 
render  the  cases  Inapplicable  here. 

What  has  been  said  in  regard  to  tbe  sec- 
ond amended  complaint  Is  equally  applicable 
to  tbe  cross-complaint 

Tbe  conclusion  we  have  reached  upon  tills 
question  renders  it  unnecessary  to  consider 
the  other  points  made  in  support  of  tbe  rul- 
ing of  tbe  court  on  the  demurrers. 

Tbe  trial  court  in  sustaining  tbe  demurrer 
to  the  second  amended  complaint,  refused  to 
Digitized  by  VJVJ^^VIV^ 
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allow  leave  to  amend.  Plaintiffs  excepted 
to  such  refusal,  and  urge  that  the  Judgment 
should  be  reversed  on  account  thereof.  The 
record  does  not  show  in  what  manner  they 
desired  to  amend — what  change  they  propos- 
ed to  make  in  their  complaint — and  there  Is 
nothing  to  indicate  that  they  specified ,  in 
the  superior  court  the  nature  of  the  proposed 
amendment.  Under  these  circumstances,  we 
cannot  say  that  the  superior  court  abused  its 
discretion  in  denying  leave  to  amend.  Dukes 
V.  Kellogg,  127  Cal.  563,  565,  60  Pac.  44;  Bur- 
ling V.  Xewlands,  112  Cal.  476,  499,  44  Pac. 
810;  Martin  v.  Thompson,  62  CaL  618. 
The  Judgment  ts  affirmed. 

We  concur:  BEATTT,  0.  J.;  SHAW,  J.; 
VAN  DYKE,  Jr.  McFARLAND,  J.;  HEN- 
SHAW,  J. 


(147  CaL  263) 

In,  re  DOTARD'S  ESTATE.     (S.  F.  3,858.) 

(Supreme  Court  of  California.    June  26,  1905.) 

1.  Administbators— Distribution— Absence 
OF  Debts. 

A  decree  of  distribution  under  Code  Civ. 
Proc.  $  1001,  authorizing  Huch  a  decree  where 
the  estate  is  but  little  indebted,  and  the  share 
of  the  applicant  for  the  decree  may  be  allowed 
to  him  without  loss  to  the  creditors,  cannot  he 
disturbed  on  appeal  where  at  the  time  of  ^e 
presentation  of  the  petition  the  time  for  filing 
claims  had  expired,  and  all  allowed  claims  had 
been  paid,  with  the  exception  of  those  of  a  cer- 
tain claimant,  which  had  made  arrangements 
for  the  payment  of  its  claims  by  the  petition- 
ins  distributee,  and  had  joined  in  the  petition. 

2.  Same— Rejecteu  Claims— Actions. 

In  an  action  upon  a  rejected  claim  against 
an  estate,  the  claimant  can  recover  only  upon 
the  cause  of  action  set  forth  in  the  claim. 

3.  Same— Cbeditobs— Who  abe. 

One  who  claims  that  the  estate  left  by  a 
decedent  was  held  by  him  in  trust  for  claimant 
and  others,  and  claims  under  the  trust  a  defi- 
nite proportion  of  the  estate,  and  makes  no 
claim  that  the  trustee  confused  the  trust  funds 
with  his  own,  so  as  to  render  them  insusceptible 
of  identification,  is  not  a  creditor  of  the  dece- 
dent's estate,  within  the  meaning  of  the  prop- 
erty law,  in  such  sense  as  to  be  required  to  pre- 
sent a  claim  as  a  creditor,  or  to  be  entitled  to 
object  to  a  distribution  of  the  estate. 

4.  Same. 

Nor  does  the  fact  that  the  claimant  adds 
a  claim  for  an  accounting  and  settlement  of  the 
account  of  decedent  as  administrator  of  an  es- 
tate of  which  claimant  was  also  administra- 
trix change  the  character  of  the  claim  so  as 
to  make  the  claimant  a  creditor,  within  the 
property  law. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  V. 
Coffey.  Judge. 

In  the  matter  of  the  estate  of  Hyppolite 
Putard.  deceased.  From  a  decree  of  partial 
distribution,  Theklay  Dutard  Klelnclaus,  as 
administratrix,  etc.,  and  Individually,  and 
others,  claimants,  appeal.    Affirmed. 

Knight  &  ^eggerty,  for  appellants.  Bish- 
op, Wheeler  &  Hoefler,  Flnlay  Cook,  J.  M. 
Allen,  and  J.  F.  Bowie  (William  Rlx,  of  coun- 
sel), for  respondents. 


ANGELLOTTI,  J.  This  is  an  appeal  from 
a  decree  of  partial  distribution,  whereby  cer- 
tain ranch  property  situated  in  Santa  Bar- 
bara county,  with  the  llvfe  stock  and  otlier 
personal  property  thereon,  all  appraised  at 
$163,881,  was  distributed  to  Eliza  Dutard, 
the  surviving  wife  and  sole  devisee  and  leg- 
atee of  the  deceased.  The  ai^ellants  are  the 
same  persons  who  were  parties  plaintiff  in 
the  case  of  Klelnclaus,  etc.,  v.  Dutard  et 
al.  (S.  F.  8,857)  81  Pac.  516,  in  which  the 
judgment  of  the  superior  court  In  favor  of 
the  defendants  therein  has  been  this  day 
affirmed.  Plaintiffs  presented  written  ob- 
jections to  the  granting  of  the  petition,  al- 
leging 'that  they  were  creditors  of  the  estate 
who  had  duly  presented  claims  for  an  amount 
which  exceeded  $2,500,000,  that  such  claims 
had  been  rejected  by  the  executors  of  the 
will  of  deceased,  and  that  actions  had  been 
duly  commenced  thereon,  which  were  still 
pending.  They  further  alleged  that  tliei-e 
were  unpaid  allowed  claims  aggregating 
$400,000,  that  the  estate  was  greatly  in- 
debted, and  that  no  part  of  the  estate  could  ■ 
then  be  safely  distributed.  The  superior 
court  found  that  the  estate  Is  but  little  In- 
debted, and  that  the  said  property  might  now 
be  distributed  without  loss  to  the  creditors 
of  the  estate.  It  further  found  that  none 
of  the  appellants  is  a  creditor  of  the  estate 
of  the  deceased,  or  has  any  claim  against 
the  same,  or  had  presented  any  claim,  but 
that  they  simply  claim  certain  property  de- 
scribed in  the  Inventory,  adversely  to  the 
estate,  and  had  presented  their  claims  there- 
for within  the  time  allowed  for  the  presenta- 
tion of  claims  against  the  deceased,  and 
upon  the  rejection  of  their  demands  had 
commenced  actions,  which  actions  were  still 
pending.  The  case  of  Klelnclaus,  etc.,  v. 
Dutard  et  al.  (S.  F.  3,857)  81  Pac.  516,  was 
one  of  such  actions.  Upon  these  findings, 
distribution  was  ordered,  and  delivery  to 
the  distributee  ordered  upon  the'  giving  of 
a  bond,  conditioned  as  provided  by 'law.  In 
the  sum  of  $10,000. 

At  the  time  of  the  presentation  of  the  pe- 
tition, the  time  for  presenting  claims  against 
tbe  deceased  had  expired,  and  all  allowed 
claims  had  been  paid,  with  the  exception  of 
certain  claims  of  the  Bank  of  California. 
Said  bank  Joined  In  the  petition  for  partial 
distribution,  and  requested  that  distribution 
be  made  to  Eliza  Dutard  in  accordance  there- 
with; an  agreement  having  been  entered  Into 
by  Mrs.'  Dutard  and  said  bank  for  the  ap- 
plication of  the  proceeds  of  the  said  property, 
which  was  to  be  sold,  to  the  payment  of 
the  claims  of  the  bank.  There  were  no  other 
persons  who  claimed  to  be  unpaid  creditors, 
except  the  appellants.  As  already  stated,  the 
distributee,  Eliza  Dutard.  was  the  sole  devi- 
see and  legatee.  It  is  therefore  manifest 
that  unless  the  claims  presented  by  these 
appeals  show  them  to  be  "creditors  of  the 
estate,"  and  show  an  apparent  IndebtedneifJp 
on  the  part  of  tbe  estate,  the  conclusion  o^ 
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tbe  superior  court  that  the  estate  is  but  lit- 
tle indebted,  and  that  distribution  might  be 
made  without  loss  to  the  creditors  of  the 
estate,  cannot  be  disturbed.  The  finding  to 
this  effect  of  facts  essential  to  Justify  the 
court  in  making  the  decree  (Oode  Civ.  Proc. 
I  16C1:  Estate  of  Hale,  121  Cal.  125,  127,  63 
Pac.  42fl)  is,  of  course,  entirely  dependent  on 
the  finding  that  appellants  are  not  creditors 
of  the  estate,  for,  if  they  are  such  for  the 
amoimt  specified  in  their  so-called  claims 
presented,  it  is  apparent  that  It  cannot  be' 
said  that  the  estate  is  but  little  indebted. 

An  examination  of  the  so-called  claims  of 
appellants  shows  that  the  alleged  facts  upon 
which  they  are  based  are  substantially  the 
same  as  tiiie  facts  alleged  in  the  amended 
complaint  in  Klelnclaus  v.  DutanJ,  supra, 
as  the  basis  for  a  decree  adjudging  the  prop- 
erty left  by  Hyppollte  to  be  trust  property. 
Upon  these  alleged  facts,  Theklay  Dutard 
Klelnclaus  claimed,  first,  as  administratrix 
of  her  father's  estate,  the  whole  of  the  es- 
tate left  by  Hyppollte,  or  its  value,  alleged  to 
be  $2,500,000;  second,  as  administratrix  of 
her  mother's  estate,  one-halt  of  said  estate,  or 
its  value,  alleged  to  be  $1,250,000;  and  third, 
in  her  own  right,  as  an' heir  of  her  father  and 
mother  and  a  beneficiary  of  the  alleged  trust, 
an  undivided  one-fifth  share  of  all  of  said 
property,  or  its  value,  alleged  to  be  $500,000. 
TJpon  the  same  alleged  facts  Leonce  Dutard 
claimed  an  undivided  one-twelfth  share,  or 
its  value,  alleged  to  be  $208,333.  So  far 
as  these  claimants  are  concerned,  it  is  ap- 
parent that  the  claimants  were  not  seeking 
to  enforce  any  claim  against  property  of  the 
decedent.  The  claimants  proceeded  entirely 
upon  the  theory  that  the  property  held  by 
Hyppollte  Dutard  in  his  lifetime,  and  by  his 
legal  representatives  after  his  death,  which 
was  sought  to  be  recovered,  was  in  fact  trust 
property,  and  did  not  belong  to  his  estate  at 
all.  The  claimants  did  not  assume  to  stand 
in  the  character-  of  creditors  of  the  decedent, 
seeking  to  enforce  a  debt  of  the  decedent 
against  his  property,  but  purely  in  the  atti- 
tude of  persons  seeking  to  recover  from  the 
representatives  of  the  estate  specifically  de- 
scribed property,  upon  the  ground  that  It 
did  not  belong  to  the  estate,  but  was  in  fact 
their  own  property.  The  fact  that  the  claim 
In  question  not  only  asked  for  the  property 
Itself,  but  also,  in  the  alternative,  for  its 
value,  did  not  change  their  character  or  alter 
the  position  of  the  claimants. 

It  Is  well  settled  that  one  who  claims  as  his 
own,  adversely  to  an  estate,  specific  prop- 
erty held  and  claimed  by  the  estate,  cannot 
be  called  a  creditor  of  the  estate,  within  the 
meaning  of  the  property  law.  The  .decisions 
are  clear  and  conclusive  upon  the  proposition 
that,  where  one  seeks  to  recover  from  the 
representatives  of  an  estate  specific  prop- 
erty alleged  to  have  been  held  in  trust  by 
the  decedent  at  the  time  of  his  death,  he  is 
not  seeking  payment  of  a  claim  from  the 
assets  of  tbe  estate.  Is  not  required  to  pre- 


sent a  claim  as  a  creditor  and  Is  not  a  "cred- 
itor of  the  estate."  His  action  Is  not  founded 
upon  a  claim  or  demand  against  tbe  estate. 
See  Gunter  v.  Jailes,  9  Cal.  643,  658;  Myers 
v.  Relnstein  et  al.,  67  Cal.  89,  7  Pac.  192; 
Boach  V.  Caraffa,  85.  Cal.  436,  443,  25  Pac. 
22;  Byrne  v.  McGrath,  130  Cal.  316,  62  Pac. 
559,  80  Am.  St.  Bep.  127;  Elissalde  v.  Ellzalde, 
137  Cal.  634,  642,  66  Pac.  369,  70  Pac.  861. 
This  does  not  appear  to  be  disputed  by  ap- 
pellants, but  they  rely  upon  the  rule  stated 
in  several  of  our  decisions,  to  the  ^ect  that 
where  the  Identical  trust  property,  or  its 
product  in  a  new  form,  cannot  be  traced  by 
the  beneficiary  into  the  estate  and  Identified, 
the  beneficiary  must  rely  on  the  personal  lia- 
bility of  the  trustee,  and,  so  relying,  has 
only  a  claim  against  the  estate.  Lathrop  v. 
Hampton,  31  Cal.  17,  23,  89  Am.  Dec.  141; 
McGrath  v.  Carroll,  110  Cal.  79,  83,  42  Pac 
466;  Byrne  v.  Byrne,  113  Cal.  294,  299,  45 
Pac.  536;  Orcutt  v.  Gould,  117  Cal.  315,  49 
Pac.  183.  We  cannot  perceive  the  applica- 
bility of  this  rule  to  the  claims  under  con- 
sideration. We  have  already  stated  the  char- 
acter of  these  claims.  Specifically  described 
property  was  thereby  claimed  by  the  appel- 
lants as  their  own,  and  this  was  tbe  whole 
of  their  claim.  The  property  sought  was 
absolutely  and  entirely  Identified — ^the  whole 
of  the  estate,  one  undivided  one-half  of  the 
estate,  one  undivided  one-fifth  thereof,  and 
one  undivided  one-twelfth  thereof.  There 
was  no  intimation  that  the  alleged  trust 
property  could  not  be  traced  and  identified, 
but,  as  we  have  seen,  tbe  allegations  were 
directly  to  the  contrary.  There  was  no  pre- 
tense that  the  claimants  appeared  as  general 
creditors  seeking  to  enforce  against  the  de- 
cedent's estate  a  personal  liability  of  the  de- 
cedent. In  an  action  upon  a  rejected  claim 
a  claimant  can  recover  only  upon  the  cause 
of  action  set  forth  In  that  claim.  Lichten- 
berg  V.  McGlynn,  105  Cal.  45,  47,  38  Pac.  541; 
McGrath  v.  Carroll,  110  Cal.  79,  83,  42  Pac. 
466.  There  Is -a  clear  distinction  between  a 
demaAd  for  certain  specific  property  on  the 
ground  that  it  is  the  property  of  the  claim- 
ant held  in  trust  by  the  decedent,  and  a 
claim  of  personal  Indebtedness  on  tbe  part  of 
the  decedent,  based  upon  the  fact  that  he  has 
so  mingled  the  trust  property  with  his  own 
as  to  make  it  Impossible  for  the  beneficiary 
to  follow  and  identify  it.  The  latter  may 
be  a  proper  claim  against  the  estate  of  the 
decedent,  upon  the  ground  that  there  has 
been  a  breach  of  the  trust,  and  a  personal 
liability  has  therefore  arisen,  while  the  for- 
mer cannot  possibly  be  such  a  claim.  Ellz- 
alde V.  Ellzalde,  supra.  It  is  true,  as  said  in 
McGrath  v.  Carroll,  supra,  that  the  claim  of 
personal  liability  in  such  a  case  has  its 
origin  in  the  trust,  and  depends  for  its  va- 
lidity upon  the  legality  and  sufliciency  of 
the  trust.  But  It  was  not  intended  by  the 
court  In  that  case  to  hold,  as  intimated  by 
appellants,  that  the  nature  of  the  demand  is 
the  same  whether  the  claim  be  for  the  claim- 
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ant's  specific  property  adversely  held  by  the 
estate,  or  for  money  alleged  to  be  personally 
due  the  claimant  from  ihe  decedent  on  ac- 
coont  of  the  mingling  of  the  trust  property 
with  his  own  so  as  to  make  it  impossible  to 
follow  it  Ifa  the  sense  that  the  basis  of  the 
demand  Is  the  same,  an4  that  the  claimant 
is  seeking  something  on  account  of  the  t^ust, 
the  nature  of  the  demand  Is  the  same,  and 
this  Is  all  that  was  meant  by  the  language 
quoted  from  the  opinion  in  that  case;  the 
question  there  under  discussion  being  as  to 
TThat  the  claim  l,ii  such  a  case  should  indi- 
cate. But  the  remedy  of  the  beneficiary  In 
such  a  case  is  very  different  from  that  of 
tlie  beneficiary  who  asks  for  his  own  prop- 
erty. As  said  in  Byrne  v.  Byrne,  113  Cal. 
294,  800,  45  Pac.  536,  by  the  same  Justice 
who  wrote  the  opinion  ia  McGrath  V.  Car- 
roll, supra,  the  beneficiaries  who  cannot  trace 
their  property  "are  relegated  to  the  position 
of  general  credtors"  of  the  estate.  They 
must  present  their  claims  as  such,  showing 
a  personal  liability,  and,  unless  they  do  this, 
cannot  maintain  an  action  based  upon  per- 
sonal liability.  A  claim  for  certain  specific 
property  uiton  the  ground  that  it  is  the  prop- 
erty of  the  claimant,  and  not  that  of  the 
estate,  does  not  show  any  such  personal  lia- 
bility. 

One  of  the  claims  (that  of  Theklay  Dutard 
Kleinclans  as  administratrix  <St  the  estate 
of  Joaqulna  Dntard)  was  not  only  for  the 
undivided  one-half  of  the 'property  possessed 
by  Hyppolite  at  the  time  of-  his  death,  but 
it  was  also  stated  therein  that  it  was  a  claim 
for  an  accounting  and  settlement  of  his  ac- 
count as  administrator  of  the  same  estate; 
It  being  alleged  that  letters  of  administra- 
tion of  the  said  estate  had  been  Issued  to 
him  on  November  10,  1891,  but  that,  although 
such  letters  had  never  been  revoked,  no  fur- 
ther proceedings  had  ever  been  taken  by  him 
In  the  admlnlBtration  of  said  estate.  This 
additional  demand  in  no  way  changed  the 
character  of  the  claim,  which  upon  its  face 
showed  that  it  was  simply  a  demand  for 
specific  property  allied  to  have  been  beld  In 
trust  by  the  decedent  at  the  time  of  his 
death. 

The  conclusion  of  the  superior  court  that 
the  so-called  claims  presented  did  not  show 
the  claimants  to  be  "creditors  of  the  estate" 
was  correct 

The  decree  appealed  from  is  affirmed. 

We  concur:  SHAW.  J.;  VAN  DYKE,  J.; 
McFARLAND,  J.;  HENSHAW,  J.;  LORI- 
OAN,  J. 

BEATTT,  C.  J.  I  concur.  It  would  not 
always  follow  that  a  i)robate  court,  in  pass- 
ing upon  an  application  for  partial  distri- 
bution, would  be  warranted  in  disregarding 
claims  like  those  of  appellants,  simply  be- 
cause they  did  not  constitute  an  indebted- 
ness of  the  estate  in  a  technical  sense.  The 
pendency  of  a  suit  to  recover  valuable  es- 


tate inventoried  as  property  of  a  decedent, 
ui)on  the  ground  that  be  held  it  as  trustee, 
or  upon  any  tenable  ground,  and  the  posslbj 
success  of  such  suit  would  be  an  importa: 
consideration  In  any  case  where  the  loss  of 
the  property  In  litigation  might  result  in 
a  deficiency  of  assets  to  pay  debts  and  ex- 
penses of  a^fnistration.  But  no  such  case 
is  presented  by  this  record. 


an  Cal.  201) 
ANDERSON  v.  SEROPIAN  et  al.    (S.  P. 
8.312.)* 

(Supreme  Court  of  California.    June  21,  1905.) 

1.  Master  and  Sebvant  —  DiFfecrivE  Ma- 
cniNEBT— Notice— Assumption   of  Risk. 

Wliere  an  automatic  feeding  machine 
worked  defectively,  and  plalntifF,  removing  the 
feeder,  undertook  to  operate  it  by  hand,  where- 
upon defendant  ordered  him  to  proceed  more 
rapidly  with  the  work,  on  a  promise  that  the 
defect  would  be  remedied  in  a  given  time,  plain- 
tiff did  not  assume  the  risk  of  operating  the 
machine  in  its  defective  condition  with  ordinary 
care  and  caution,  unless  the  danger  was  -so 
glaringly  obvious  that  no  prudent  man  would 
have  undertaker!  it ;  and  whether  there  was 
such  obvious  peril  arising  from  the  defect,  and 
whether  plaintiff  undetntood  or  appreciated 
its  existence,  were  questions  for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent.  Dig.  Master  and  Servant  51  087,  610-624, 
645,  650,  1083.] 

2.  Pbomise  to  Rkpaib.— Definiteness. 

Defendant's  promise  that  the  automatic 
feeder  would  be  fixed  as  soon  as  plaintiff  got 
far  enough  ahead  with  the  material  was  not  too 
indefinite  and  contingent  to  relieve  plaintiff 
from  the  assumption  of  risk. 

[Eld.  Note. — For  cases  In  point,  see  vol.  84, 
Gent  Dig.  Master  and  Servant  8S  638-640.] 

3.  Same— Feab  of  Incbbased  DaN'qeb. 

Where  plaintiff  continued  the  operation  of 
a  machine  after  defendant's  promise  to  re- 
pair, a  contention  that  the  complaint  was  not 
made  nor  the  promise  given  by  reason  of  any 
fear  by  plaintiff  of  increased  danger  in  the  use 
of  the  defective  machine,  and  that  plaintiff  was 
not  induced  to  remain  in  defendant's  employ 
by  the  promise  to  repair,  cannot  avail  defend-  •  ' 
ant  where  the  fact  that  plaintiff  did  entertain 
such  fear,  and  was  induced  by  the  promise  to 
continue  his  employment,  was  fairly  inferable 
from  the  evidence. 

4.  Unautuobized  Operation. 

Where  defendant  saw  plaintiff  operating  ' 
the  machine,  and  had  his  attention  directed  to 
the  defect,  and  assured  plaintiff  it  would  be  Etll 
right  to  so  work  it,  and  to  go  ahead,  with  the 
promise  to  remedy  the  defect  he  cannot  com- 
plain that  plaintiff's  manner  of  operating  it 
was  either  unauthoriced  or  improper. 

5.  Defects  Easily  Repaibed  —  Effect  on 
Pbomise  to  Repaib. 

Where  plaintiff  attempted  to  obtain  a  screw 
to  remedy  a  defect  in  a  stamping  machine,  and 
directed  defendant's  attention  to  the  defective 
screw,  and  defendant  made  no  suggestion  as  to 
where  plaintiff  could  obtain  one,  only  assuring 
him  that  the  machine  could  be  operated  with- 
out it,  he  cannot  claim  that  the  promise  to  re- 
pair did  not  appl^  because  the  defect  was  of 
a  kind  easily  repaired,  requiring  no  mechanical 
skill. 

6.  Pboxiuate  Cause. 

In  an  action  for  injuries  alleged  to  have 
been  occasioned  by  a  defective  machine,  wheth- 

•Rehearing  denied  July  21, j^^^  ^^^  VJ  W^^glC 
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er  the  defect  waa  the  proximate  caoM  of  the 
injury  was  a  qnestion  for  the  jary. 
.t  [Ed.   Note. — For  cases  in  point,  see  t<J.  84, 
•Jpent  Die  Master  and  Seirant,  |  101&] 

7.  TBI Ai/— Instructions— Mattkbs  of  Fact. 

An  Instruction  referring  to  defects  in  a 
machine,  which  clearly  bad  relation  to  "al- 
leged defects,"  as  employed  previously  there- 
in, was  not  erroneous  as  a  charge  on  a  matter 
of  fact. 

8.  Same— OoNSTBUcnoR— Revkbsai,. 

The  Instructions  must  be  considered  as  a 
whole,  and,  if  it  appears  that  the  jury  were 
fairly  and  fully  instructed  on  all  the  law  ap- 
plicable to  the  case,  the  judgment  will  not  be 
reversed  because  the  particular  instructions 
taken  alone  may  not  have  embodied  all  the  law 
applicable. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  H  703-717.] 

9.  Same— AssuMFTioKS. 

In  an  action  for  injuries  alleged  to  have 
been  occasioned  by  a  defective  mnchine,  an 
Instruction  assuming  that  plaintiff  adjusted  the 
machine,  stating  that  it  was  bis  duty  to  do  so, 
and  then  submitting  to  the  jury  whether  or  not 
be  could  have  done  so,  was  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  U  420-i35.f 

10.  EVIDBRCB— Irjubbd  Hand— Aduissibiu- 

TT. 

Where  It  was  claimed  that  plaintiff's  hand 
was  caught  in  a  roller  on  the  press  he  was 
feeding,  and  not  in  the  portion  containing  the 
stencil,  the  preserved  band,  showing  a  streak 
of  ink  along  it,  was  admissible  as  showing  that 
it  had  in  fact  passed  under  the  stencil. 

[Ed.'  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  |  677.] 

Department  2.  Appeal  from  Superior 
Court,  Fresno  County;  Qeorge  B.  Church, 
Judge. 

Action  by  B.  B.  Anderson  against  J.  M. 
Seroplan  ^nd  others.  From  a  judgment  for 
plaintiff  and  an  order  denying  their  motion 
for  a  new  trial,  defendants  appeal.  Af- 
firmed. 

L.  L.  Cory  and  M.  B.  Harris,  for  appel- 
lants.   Henry  Brickley  and  Smith  &  Ostran- 
,  der,  for  respondent 


LORIOAN,  3.  This  action  was  brought  to 
recover  damages  for  personal  Injuries  sus- 
tained by  plaintiff  while  in  the  employment 
of  defendants.  From  a  judgment  in  favor  of 
plaintiff  for  $7,500,  and  an  order  denying 
their  motion  for  a  new  trial,  defendants  ap- 
peal. 

We  epitomize  the  evidence,  save  where  It 
is  necessary  to  set  It  forth  fully  In  order  to 
properly  understand  some  particular  point 
urged  by  appellants  relative  to  it 

At  the  time  of  the  Injury  sustained  by 
plaintiff,  defendants  were  engaged  In  the 
city  of  Fresno  In  the  business  of  packing 
raisins  and  other  fruits,  and  In  the  conduct 
of  such  business  were  using  machinery  and 
other  appliances  operated  by  steam  power. 
Plaintiff,  a  young  man  22  years  of  age,  was 
employed  by  defendants  to  operate  a  stamp- 
ing machine  or  press  for  the  purpose  of 
stamping  upon  boards,  to  be  used  In  the  con- 
struction of  boxes,  letters,  figures,  and  other 


characters.  In  this  machine  the  stencil  or 
plate  was  attached  to  a  circular  drum  npon 
the  press,  which,  as  It  revolved.  Impressed 
the  figures  from  the  stencil  npon  the  board 
being  printed.  There  was  attached  to  the 
machine  an  automatic  device  cfClled  an  "au- 
tomatic feed,"  whlpb  worked  back  and  forth 
in  a  slot  upon  the  platform  immediately  In 
front  of  the  roller,  and  which  was  attached 
to  a  clutch  at  the  side,  which  clutch  was 
caught  by  a  small  lug  or  projection  upon  a 
wheel,  so  that  at  every  revolution  of  the 
roller  the  wheel  would  cause  the  small  dutch 
attached  to  It  to  engage  or  strike  the  dog 
or  lug,  which  would  cause  a  small  guide, 
working  back  and  forth  in  tbe  slot  on  the 
platform,  to  push  the  boards  being  printed 
under  tbe  rdller.  'The  plaintiff,  when  be 
went  Into  the  employment  of  defendants, 
was  Inexperienced  in  the  operation  of  such 
a  machine,  except  that  he  had  previously  mn 
one  for  half  a  day  at  some  other  place.  He 
had  been  operating  this  machine  for  defend- 
ants three  days  when  he  was  injured.  On 
the  first  day.  be  operated  the  machine  It 
worked  fairly  well,  but  on  tbe  second,  ow- 
ing to  a  defective  screw,  which  served  to 
fasten  the  clutch  on  tbe  side  In  such  a  posi- 
tion as  to  engage  the  lug  and  operate  the 
automatic  feed,  the  latter  would  not  work. 
The  defect  in  the  screw  consisted  of  its  hav- 
ing become  so  worn  as  to  be  constantly  loos- 
ening, necessitating  tbe  stepping  of  the  ma- 
chine by  plaintiff  every  few  minutes  to  tight- 
en It  He  looked  for  another  screw  aboni 
the  premises  to  replace  It,  but  found  none, 
and  sent  a  young  man  for  the  same  purpose, 
but  he  could  not  find  any.  The  constant 
stopping  of  the  machine  to  tighten  the  screw 
and  insure  an  operation  of  the  automatic 
feed  retarded  plaintiflTs  work,  anf  he  fell 
behind  with  It  It  then  suggested  Itself  to 
blm  that  he  might  clamp  the  automatic  feed 
down,  and  have  the  type  on  the  roller  do  the 
feeding.  This  he  did  by  tightening  the  screw 
so  that  the  clutch  dropped  down  Instead  oi 
remaining  up,  and  clamping  the  guide  on  the 
automatic  feed  down  permanently  in  tbe  cen- 
ter of  tbe  table.  Thereafter,  as  the  roller 
came  around,  the  first  letter,  which  projected 
from  the  plate  on  the'  roller  some  quarter  of 
an  Inch,  would  engage  the  board  to  be  print- 
ed, and  draw  It  through  the  press.  In  order 
to  do  this  it  was  necessary  also  to  move  tbe 
guide  on  tbe  automatic  feed  three  or  four 
inches  nearer  tbe  rollers  than  when  the  au- 
tomatic feed  was  working.  This  he  did.  and 
the  result  was  that  In  guiding  the  board 
through  the  press  it  brought  bis  hands  that 
much  nearer  to  tbe  rollers.  After  plaintiff 
had  clamped  down  the  automatic  feed,  and 
was  operating  the  machine  without  It,  the 
foreman  of  defendants  came  to  where  he  was 
working  It,  and  plaintiff  asked  blm  to  pro- 
vide a  screw  for  the  clasp;  that  the  one  In 
the  machine  was  worn  out,  and  he  c6uld  not 
work  the  automatic  feed  without  a  new  one. 
This  tbe  foreman  promised  to  get,  but  failed 
Digitized  by  VJW*^V  It 
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to  do  BO.  On  the  first  day,  when  the  auto- 
matic feed  was  working,  it  was  feeding  a 
board  to  the  machine  every  revolution,  as  It 
was  plaintiff's  duty  to  make  It  do,  but  after 
he  fastened  It  down  plaintiff  fed  it  by  hand 
every  other  revolution,  until  the  morning  of 
the  third  day,  when  he  commenced  feeding 
it  again  every  revolution,  under  the  following 
circumstances:  On  the  morning  of  that  day 
George  Seropian,  one  of  the  defendants, 
came  to  where  plaintiff  was  operating  the 
machine,  and  watched  him  working  it.  He 
then  said  to  plaintiff  (we  quote  from  testi- 
mony of  plalntilT):  "'Anderson,  you  have 
got  to  work  that  faster.  You  cannot  keep 
the  box  makers  going  at  that  rate.'  At  that 
time  I  was  feeding  it  every  other  revolution 
Just  as  he  came  in  there,  and  he  saw  that  I 
was  feeding  It  eveiy  other  revolution.  He 
told  me  I  would  have  to  feed  It  every  revolu- 
tion to  keep  up  with  the  box  makers.  I  told 
him  that  I  didn't  like  to,  that  I — some  re- 
marks about  the  machine  being  out  of  order 
— and  then  I  told  him  about  that  screw  on 
the  feed  that  screw  would  work  loose,  the 
screw  that  held  that  catch  on  the  table  in 
an  npright  position,  the  one  that  was  en- 
gaged by  the  catch  on  the  roller.  And  he 
says:  'You  will  have  to  work  that  faster 
anyhow.  Go  ahead  and  work  it.  It  will  be 
all  right.  Go  ahead,  work  It,  and  Just  as 
soon  as  you  get  far  enough  ahead  with  the 
material  for  the  box  makers  to  work  on,  why 
then  we  will  fix  the  machine.'  Then  I  went 
to  work  and  fed  It  every  revolution."  That 
afternoon,  while  he  was  operating  the  ma- 
chine and  printing  a  board  at  every  revolu- 
tion, his  right  hand  was  caught  between  the 
stencil  on  the  rollers  and  so  badly  injured  as 
to  necessitate  amputation. 

Upon  this  appeal  the  main  question  -^ith 
reference  to  the  evidence  in  the  case  is  ad- 
dressed to  the  effect  of  the  promise  made  by 
George  Seropian,  one  of  the  defendants,  up- 
on which  the  case  of  the  plaintiff  rests.  It 
is  not  claimed  that  the  plaintiff  was  negli- 
gent in  operating  the  machine  when  the  ac- 
cident occurred,  or  negligent  at  all,  except- 
ing in  so  far  as  such  negligence  is  asserted 
in  the  special  points  which  appellants  make 
in  their  discussion  of  the  legal  effect  of  the 
promise  to  repair  made  by  appellants,  or 
such  as  they  claim  arose  from  an  improper 
use  of  the  machine.  With  reference  to  these 
points  it  is  insisted  (1)  that  the  promise  to 
repair  was  too  Indefinite  and  contingent  to 
relieve  plaintiff  from  the  assumption  of  risk; 
<2)  that  neither  the  complaint  made  to 
George  Seropian  about  the  operation  of  the 
machine,  nor  the  promise  given  by  him  to 
repair  it,  was  because  of  any  fear  on  the 
part  of  plaintiff  of  any  Increased  danger  in 
the  use  of  the  defective  machine,  nor  was 
plaintiff  induced  to  remain  in  defendants' 
employment  on  account  of  such  promise;  (3) 
tnat  the  additional  risk  In  the  use  of  the  ma- 
chine because  of  the  defect  was  occasioned 
by  the  unauthorized  and  improper  use  of  the 


machine  by  plaintiff;  (4)  that  the  defect  was 
one  of  such  a  kind  as  could  have 'been  easily 
repaired,  requiring  no  mechanical  skill,  and 
should  have  been  done  by  plaintiff,  and  the  - 
promise  did  not  relieve  him;  (5)  that,  as  the 
danger  from  the  use  of  the  defective  ma- 
chine was  as  obvious  to  plaintiff  as  to  de- 
fendant, the  assurance  of  defendant  that  at 
some  future  time  the  defect  would  be  reme- 
died did  not  absolve  the  plaintiff  from  the 
charge  of  contributory  negligence  la  its  con- 
tinued use. 

An  orderly  consideration  of  these  points 
suggests  that  we  discuss  the  last  point  first. 
Defendants  there  urge  that,  as  the  plaintiff 
had  the  same  knowledge  of  the  dangerous 
condition  of  the  printing  machine  by  reason 
of  the  defective  screw  as  the  defendants  did, 
by  continuing  to  operate  it  notwithstanding 
the  promise  he  assumed  the  risk,  and  can- 
not hold  the  defendants  responsible  for  his 
injuries.  The  general  rule  undoubtedly  is 
that  one  who  remains  in  the  service  of  his 
employer  after  notice  of  a  defect  in  the  ma- 
chine he  is  operating  which  increases  the 
danger  to  which  he  is  exposed  assumes  the 
risk  which  the  defect  increases.  But  there  is 
a  marked  distinction  in  law  between  a  case 
where  the  employ©  knows  when  he  contracts 
to  operate  a  machine  that  it  is  defective,  or  a 
defect  is  sxibsequently  disclosed  in  its  oper- 
ation, to  which  he  does  not  call  the  atten- 
tion of  his  employer,  bnt  continues  to  oper- 
ate it  in  its  detective  condition,  and  a  case 
where  the  machine,  when  he  takes  charge  of 
it,  is  in  good  condition,  but  a  defect  subse- 
quently arises,  which  is  called  to  the  atten- 
tion of  the  employer,  and  the  employ©  con- 
tinues to  operate  it  under  a  promise  that  the 
defect  will  be  remedied.  In  the  latter  case, 
by  reason  of  the  promise  to  repair,  the  gen- 
eral rule  is  qualified,  and  the  employ©  is  en- 
titled to  recover  should  Injury  result  to  him 
while  the  promise  is  in  force.  And  while  it 
is  true  that  even  in  the  latter  case,  if  the 
machine  upon  becoming  defective  is  so  -ob- 
viously dangerous  that  no  prudent  man 
would  operate  It,  even  in  obedience  to  an 
order  of  tlie  employer  under  a  promise  to  re- 
pair it,  and  the  promise  under  such  circum- 
stances will  not  protect  the  employ©,  still  if 
under  the  promise,  and  in  obedience  to  the 
direction  of  the  employer,  the  employ©  con- 
tinues in  the  operation  of  the  defective  ma- 
chine, incurring  risks  which,  while  danger- 
ous, are  not  so  obviously  so  that  they  are  • 
attended  with  Immediate  injury,  or  where  by 
the  exercise  of  care  and  caution  It  is  prob- 
able the  machine  may  be  safely  operated,  a 
•different  rule  applies,  and  the  employer  will 
be  liable  for  the  injury.  And  whether  the 
employ©  in  continuing  to  operate  a  defective 
machine  under  promise  to  repair,  and  incur- 
ring the  risks  incident  thereto,  was  acting  as 
a  reasonable  and  prudent  man  would  act,  is 
a  question  of  fact  to  be  determined  by  the 
Jury.  We  find  these  principles  of  law  quit4f> 
uniformly  sustained  by  the  authorities,  fronr*^ 
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some  of  which  we  quote,  and  to  others'  make 
reterence. 

In  Greene  r.  Minn.  &  St  Louis  Ry.  Co., 
31  Minn.  248,  17  N.  W.  878,  47  Am.  Rep.  786, 
the  plaintiff,  a  locomotive  engineer,  had  call- 
ed the  attention  of  the  defendant  to  a  defect 
In  the  engine  which  he  was  operating,  and 
which  defendant  promised  to  repair  at  the 
end  of  the  next  trip.  While  making  that  trip 
the  plaintiff  was  injured  while  operating  the 
defective  engine,  and  by  reason  of  the  de- 
fect .The  court  said,  in  discussing  the  ef- 
fect of  the  promise  given  to  him:  "But  It  is 
now  almost  as  equally  well  settled  that  If  a 
servant -who  has  knowledge  of  defects  in  the 
instnmientaiities  furnished  for  his  use  gives 
notice  thereof  to  his  employer,  who  there- 
upon promises  that  they  shall  be  remedied, 
the  servant  may  recover  for  ah  injury  caus- 
ed thereby,  at  least  where  the  master  re- 
quested him  to  continue  in  the  service,  and 
the  injury  occurred  within  the  time  at  which 
the  defects  were  promised  to  be  remedied, 
and  where  the  Instrumentality,  although  de- 
fective, was  not  BO  Imminently  and  imme- 
diately dangerous  that  a  man  of  ordinary 
prudence  would  have  refused  longer  to  use 
it  •  •  •  Courts  also  differ  as  to  the 
ground  upon  which  this  rule  should  be 
placed.  Some  place  It  upon  the  ground  of 
policy  and  justice,  upon  a  consideration  of 
the  unequal  situation  of  master  and  servant; 
others  upon  the  ground  that  in  such  cases 
the  facts  rebtit  the  presumption  of  a  waiver 
on  the  part  of  the  servant;  others  upon  the 
ground  of  a  contract  on  the  part  of  the  em- 
ployer, implied  from  the  facts,  that,  if  the 
servant  continued  In  the  service  in  the  mean- 
time and  until  the  defects  are  remedied,  the 
employer,  and  not  the  servant  will  assume 
the  risks.  We  will  not  attempt  to  determine 
which  of  these  is  the  best  or  the  most  logical 
reason  for  the  rule,  except  to  say  that  tile 
last  seems  to  us  very  forcible;  especially 
where  there  is  a  request  to  the  servant  to 
continue  the  service.  It  Is  suffl<ilent  for  us 
that  the  rule  has  generally  commended  itself 
to  the  judicial  mind,  as  it  does  to  us,  as 
founded  in  sound  policy  and  common  Jus- 
tice. If  the  emergencies  of  a  master's  busi- 
ness require  him  temporarily  to  use  defect- 
ive machinery,  we  fall  to  see  what  right  he 
has  in  law  or  natural  Justice  to  insist  that 
It  shall  be  done  at  the  risk  of  the  servant 
and  not  at  his  own,  when,  notwithstanding 
the  servant's  objection  to  the  condition  of 
the  machinery,  he  has  requested  or  Induced 
him  to  continue  its  use  under  a  promise 
thereafter  to  repair  It." 

In  the  case  of  Roux  y.  Blodgett  &  Davis. 
Lumber  Co.  (Mich.)  48  N.  W.  1062, 13  L.  R.  A, 
728,  24  Am.  St  Rep.  102,  plaintiff  was  em- 
ployed, in  defendant's  sawmill  upon  a  band 
saw.  He  was  working  close  to  adjacent  dan- 
gerous machinery,  which,  prior  to  the  acci- 
dent had  been  covered  so  as  to  prevent  him 
from  coming  in  contact  with  It.  This  cover- 
ing had  become  broken,  leaving  the  gearing 


exposed.  Plaintiff  called  the  attention  of  the 
mill  superintendent  to  this  condition  of  the 
gearing,  and  the  latter  promised  to  cover  It 
that  night  When  plaintiff  went  to  the  mill  in 
the  morning  he  found  it  still  exposed,  and 
again  called  the  attention  of  the  superintend- 
ent to  It  who  promised  to  fix  It  at  noon,  tell- 
ing plaintiff  to  take  care  of  himself  till  noon, 
and  It  would  then  be  fixed.  Before  noon  the 
plaintiff's  clothes  caught  upon  the  gearing, 
and  his  leg  was  crushed.  On  appeal  from  a 
Judgment  in  his  favor  the  court  quoting  nu- 
merous authorities  to  the  point  (as  did  the 
court  In  the  previous  case  we  have  referred 
to),  said:  "It  is  urged  that  plaintiffs  knowl- 
edge of  the  exposed  and  dangerous  condition 
of  this  gearing  was  equal  to  that  of  his  em- 
ployers, and  that  by  continuing  his  work  he 
assumed  the  risk.  Thls«ule  is  not  applicable 
to  circumstances  of  the  present  cabe.  The 
risk  to  which  plaintiff  was  exposed  on  the 
day  of  the  Injury  was  not  one  existing  at  the 
time  of  his  engagement  It  was  a  temporary 
peril.  It  did  not  arise  until  the  day  before 
the  injury.  •  •  •  Plaintiff,  acting  as  a 
prudent  man  should,  had  on  the  evening  be- 
fore, and  again  on  the  very  morning  of  the 
accident  notified  defendant  of  the  fact  that 
the  gearing  was  exposed,  and  defendant  had, 
in  recognition  of  the  danger,  and  of  plain- 
tiff's exposure  thereto,  promised  to  replace 
the  covering,  and  Instructed  the  plaintiff  to 
cotttinue  his  work  until  noon,  when  It  should 
be  done.  There  was  no  voluntary  assump- 
tion of  the  risk  on  the  part  of  the  plaintiff. 
He  proceeded  under  protest  It  was  post- 
poned to  suit  defendant's  convenience,  and 
not  that  of  the  plaintiff." 

In  the  case  of  Eureka  Company  v.  Bass 
(Ala.)  8  South.  216,  60  Am.  Rep.  152,  it  is 
said:  "Where,  however,  the  employe  or 
servant  electing  not  to  abandon  his  employ- 
ment gives'  notice  of  such  defect  in  the  ap- 
pliance or  instrumentalities  used  by  him,  and 
the  employer  promises  to  remedy  the  defect 
the  relationship  of  the  contracting  parties 
at  once  undergoes  a  change.  The  assurance 
of  the  employer  that  the  danger  shall  be  re- 
moved is  an  agreement  by  him  that  he  will 
assume  tne  risk  Incident  to  the  danger  for  a 
reasonable  time.  It  obviates  the  objection 
that  the  continuance  of  the  servant  In  the 
service  was  an  Implied  engagement  by  blm 
to  assume  such  risks  pursuant  to  the  original 
presumption  upon  his  entering  the  service." 

In  Hiiije  V.  Hettich  (Tex.  Civ.  App.)  66  S. 
W.  401,  the  court  speaks  of  the  general  rule 
and  its  limitation  as  follows:  "The  servant 
has  a  right  to  rely  upon  the  assumption  that 
the  master  has  done  bis  duty;  but  if  he  be- 
comes apprised  that  he  has  not  and  learns 
that  the  machinery  is  defective,  the  place 
unnecessarily  dangerous,  •••  he  as- 
sumes the  risk  incident  to  the  c<»ndltion  of 
affairs,  unless  be  informs  the  master,  and 
the  latter  promises  to  correct  the  evil,  iff 
this  latter  event,  so  long  as  he  has  reasonable 
grounds  to  expect  and  does  expect  that  the 
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master  will  fulfill  his  pTomlse,  he  does  not, 
by  continuing  the  employment,  assume  the 
additional  risk  arising  from  the  master's  neg- 
lect If  he  then  be  Injured  by  reason  of  that 
neglect,  he  may  recover,  provided  It  be  found 
that  a  man  of  ordinary  prudence  under  all 
the  circumstances  would  have  encountered 
the  danger  by  continuing  In  the  employ- 
ment" 

Closing  these  quotations  with  one  from 
Cooley  In  bis  work  on  Torts,  8  555,  that  au- 
thor says:  "It  has  been  often  and  very  Just- 
ly remarked  that  a  man  may  decline  any  ex- 
ceptionally dangerous  employment;  but  If 
he  voluntarily  engages  In  It  be  should  not 
complain  because  It  Is  dangerous.  Never- 
theless, where  one  has  entered  upon  the  em- 
ployment, and  assumed  the  Incidental  risks. 
It  Is  not  reasonable  to  hold  that  other  risks 
which  he  Is  directed  by  the  master  to  as- 
sume are  to  be  left  to  rest  upon  hia  shoul- 
ders merely,  because  be  did  not  take  upon 
himself  the  responsibility  of  throwing  up 
the  employment  Instead  of  obeying  the  or- 
der. Many  considerations  might  reasonably 
induce  the  servant  to  hesitate  under  such 
circumstances.  In  many  oases  the  conse- 
quences might  be  very  serious  should  be 
refuse  to  obey  a  lawful  command  of  the  mas- 
ter; aud  any  command  may  not  be  clearly 
and  manifestly  unlawful  which  directs  the 
doing  of  nothing  beyond  the  general  scope 
of  the  business.  The  servant  who  refused 
to  obey  must  consequently  expect  to  take 
upon  himself  the  burden  of  showing  a  suffi- 
cient cause  for  the  refusal.  However  clear 
the  case  might  be,  it  Is  not  easy  to  make  a 
showing  satisfactory  to  third  parties,  who 
would  naturally  assume  that  the  order  was 
given  in  good  faith,  and  that  the  master 
understood  better  than  another  the  risks 
to  be  encountered  in  his  business.  The  serv- 
ant also,  It  may  reasonably  be  assumed, 
would  to  some  extent  have  Us  fears  allayed 
by  the  commands  of  the  master,  whose 
duty  it  would  be  not  to  send  him  into  dan- 
ger, and  who  might  therefore  be  supposed 
to  know,  when  he  gave  the  command,  that 
the  dangers  were  not  such  or  so  -great  as 
the  servant  had  apprehended." 

These  cases,  from  which  quotations  have 
been  taken,  are  but  a  few  among  the  many 
sustaining  the  qualification  to  the  general 
rule.  The  point  does  not  seem  to  have  been 
heretofore  presented  to  this  court  for  con- 
sideration; at  least  our  attention  is  called 
to  no  case  on  the  subject.  It  has,  however, 
previously  arisen  in  other  Jurisdictions,  and 
many  authorities  will  be  found  referred  to 
in  the  cases  from  which  we  have  taken  the 
foregoing  excerpts,  which  support  the  qual- 
ification, and  to  these  may  be  addeS:  111. 
Steel  Co.  V.  Schymanowskl,  1G2  111.  447,  44  N. 
B.  876;  Patterson  v.  Ry.  Co.,  76  Pa.  389, 
18  Am.  Rep.  412;  Hawley  v.  Northern  Cen. 
Ry.  Co.,  82  N.  Y.  370;  McFarlan  Carriage 
Co.  V.  Potter,  153  Ind.  107,  53  N.  E.  405; 
Bcblitz  T.  Pabst  Brewing  Co.,  57  Minn.  303, 


59  N.  W.  188;  Hough  v.  By.  Co.,  100  U.  S. 
213,  25  L.  Ed.  612;  Conroy  v.  Vulcan  Iron 
Works,  62  Mo.  35;  Boyd  t.  Blumenthal 
(Del.  Sup.)  52  Atl.  830;  Barney,  etc.,  v.  Clark, 
112  Fed.  921,  50  0.  C.  A.  616;  Rice  v.  Eureka 
Paper  Co.  (N.  Y.)  66  N.  E.  979,  62  L.  R.  A. 
611. 

Applying  these  principles  of  law  to  the 
case  at  bar  (unless  the  other  points  made  by 
defendants  are  tenable),  it  Is  clear  that  by 
ordering,  the  plaintitt  to  proceed  more  rap; 
idly  with  the  work  by  feeding  a  board  every 
revolution,  upon  a  promise  that  the  defect 
in  the  machine  would  be  remedied  within  a 
given  time,  the  defendants  assumed  the  risk 
of  any  Injury  to  the  plaintUf  which  might 
accrue  while  so  operating  It  in  its  defective 
condition  with  ordinary  care  and  caution, 
unless  the  danger  to  be  Incurred  therefrom 
was  so  glaringly  obvious  that  no  prudent 
man  would  have  undertaken  it  even  under 
the  direction  and  promise  of  the  defendants. 
On  this  latter  proposition  It  was  for  the  Jury 
to  determine  whether  the  defect  was  of 
such  a  character  that  no  man  of  ordinary 
prudence  and  intelligence  would  have  op- 
erated the  machine  as  defendants  directed. 

It  cannot  be  said,  as  matter  of  law,  that 
plaintiffs  knowledge  of  the  defect  was  con- 
clusive evidence  of  negligence  on  his  part 
It  was  not  only  necessary  for  the  defend- 
ants to  show  (because  the  burden  of  proof 
was  on  them  to  show  contributory  negli- 
gence) that  plaintifF  bad  knowledge  of  the 
defect  but  also  that  in  obeying  the  order 
of  defendants  to  operate  the  machine  more 
rapidly  in  order  to  push  the  work  ahead, 
even  under  the  assurance  that  it  would  work 
all  right  notwithstanding  the  defect,  the 
plaintiff  appreciated  and  iinderstood  that  he 
was  incurring  an  obvious  peril  which  no 
prudent  man  would  hazard.  Whether  there 
was  such  obvious  peril  arising  from  the  de- 
fect and  whether  the  plalutitf  understood 
or  appreciated  Its  existence,  was  a  question 
which,  under  the  circumstances  of  the  case, 
was  properly  left  to  the  Jury,  and  theh:  find- 
ing upon  the  subject  In  favOT  of  plaintiff  Is 
conclusive. 

We  will  now  take  up  the  other  points 
made  by  appellant  addressed  to  the  matter 
of  the  promise  to  repair.  It  is  insisted  that 
this  promise  was  too  indefinite  and  contingent 
to  relieve  plaintiff  from  the  assumption  of 
risk;  that  the  promise  was  to  repair  at  an 
Indefinite  future  time  when  sufficient  boards 
were  stamped  to  keep  the  box  makers  busy 
while  said  repairs  were  being  made.  But 
in  taking  a  reasonable  view  of  the  promise 
it  must  be  presumed  (as  was  said  in  Mc- 
Farlan Carriage  Co.  v.  Potter,  153  Ind.  113, 
53  N.  E.  465)  that  both  parties  knew  the 
time  necessary,  and  that  the  promise  was 
made  and  acted  upon  with  special  reference 
to  the  time  required.  In  the  case  at  bar 
the  accident  happened  on  the  same  day  that 
the  promise  was  made,  and  while  the  plain- 
tUf was  operating  the  machine  in  an  en- 
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deavor  to  keep  up  with  the  box  makers,  as 
ordered  by  the  defendants.  It  is  well  set- 
tled that  when  the  Injury  occin-s  within  the 
time  at  which  the  defect  was  promised  to  be 
repaired  the  employer  Is  liable.  McFarlan 
Carriage  Co.  v.  Potter,  supra;  Eureka  Paper 
Co.  V.  Bass,  supra;  Rice  v.  ETUreka  Pajier 
Co.  (N.  Y.)  66  N.  E.  981,  62  L.  R.  A.  611; 
Hough  V.  Ry.  Co.,  supra;  Greene  v.  Minn. 
&  St.  L.  Ry.  Co.,  supra;  Roux  v.  Blodgett, 
etc.,  supra;  Barney,  etc.,  v.  Clark,  supra; 
Westville  Coal  Co.  v.  Wood,  96  111.  App.  616; 
and  cases  referred  to  in  these  authorities. 

As  to  defendants'  contention  that  the  com- 
plaint was  not  made,  nor  the  promise  given, 
by  reason  of  any  fear  on  the  part  of  plaintiff 
of  any  increased  danger  In  the  use  of  the 
defective  machine,  and  that  plaintiff  was  not 
Induced  to  remain  in  defendants'  employ  by 
the  promise  to  repair.  While  It  Is  true  that 
the  plaintiff  does  not  testify  explicitly  to  that 
effect,  yet  these  facts  may  be  fairly  inferable 
from  his  testimony,  and  the  Jury,  to  whom 
was  committed  the  determination  of  that 
question  of  fact,  were  warranted  in  so  find- 
ing. In  Labatt  on  Master  and  Servant,  S 
421,  It  is  said:  "When  complaining  of  de- 
fective instrumentalities  or  machinery.  It  is 
not  necessary  that  the  servant  shall  state 
In  exact  words  that  he  apprehends  danger 
to  himself  by  reason  of  the  defects,  nor  need 
there  be  a  formal  notification  that  he  will 
leave  the  service  uuless  the  defects  be  rem- 
edied or  repaired.  It  is  sufficient  if,  from 
the  circumstances  of  the  case.  It  can  be  fairly 
Inferred  that  the  servant  Is  complaining  on 
his  own  account,  and  that  he  was  Induced 
to  continue  in  the  service  by  reason  of  the 
promise."  In  Rothenberger  v.  N.  W.  Con, 
Milling  Co.,  57  Minn.  461,  59  N.  W.  531,  the 
court  uses  this  language:  "It  Is  true,  that 
the  plaintiff  when  complaining  of  the  gear- 
ing Into  which  bis  hand  was  afterv^'nrd 
drawn,  did  not  notify  defendants'  head  mill- 
wright or  foreman  that,  unless  covering  were 
put  upon  the  exposed  and  dangerous  ma- 
chinery, he  should  quit  defendants'  employ, 
nor  did  he  say  in  so  many  words  that  he  ap- 
prehended danger  to  himself;  but  positive 
assertions  and  statements  of  this  character 
are  not  absolutely  necessary.  According  to 
the  best-considered  cases  the  real  question  to 
be  determined  Is  whether,  under  the  cir- 
cumstances as  they  appear  in  each  case,  the 
master  had  a  right  to  believe,  and  did  be- 
lieve, that  the  servant  intended  to  waive 
his  objection  to  the  defect  of  which  he  has 
complained.  This  Is  a  question  of  fact,  not 
of  law,  and  consequently  for  the  Jury;  at 
least  if  not  entirely  free  from  doubt."  Man- 
ufacturing Co.  V.  Morrissey  (Ohio)  48  Am. 
Rep.  609. 

On  the  point  that  the  additional  risk  In 
the  use  of  the  machine  because  of  the  alleged 
defect  was  occasioned  by  the  unauthorized 
and  improper  use  of  the  machine  by  plaintiff, 
and  the  further  point  that  the  defect  was 
of  a  kind  easily  repaired,  requiring  no  me- 


chanical skill,  and  therefore  that  the  promise 
to  repair  did  not  apply,  but  little  conunent 
is  necessary.  As  to  the  manner  In  which 
plaintiff  was  using  the  machine,  whatever 
the  law  might  be  under  other  circumstances, 
we  are  satisfied  that  In  the  case  at  bar  the 
circumstances  are  such  that  the  appellants 
are  precluded  from  raising  the  point.  The 
evidence  In  the  case  shows  that  the  defend- 
ants knew  of  the  defect,  and  knew  that  lan 
employe  of  theli-s  had  previously  worked  the 
press  in  exactly  the  same  manner  plaintiff 
was  working  It  when  the  defendant  George 
Seropian  came  up.  The  latter  saw  the 
plaintiff  was  operating  It  with  the  automatic 
feed  clamped  down,  and  his  attention  was 
called  to  the  defect  In  the  screw,  which  pre- 
vented its  being  used  otherwise.  With  this 
knowledge  and  observation  of  the  method 
by  which  plaintiff  was  operating  It,  he  as- 
sured plaintiff  it  would  be  "all  right"  to  so 
work  It,  and  "to  go  ahead,''  with  the  prom- 
ise to  remedy  the  defect  later.  Under  these 
circumstances  It  does  not  lie  In  the  mouth  of 
appellants  to  say  that  plalntlfTs  manner  of 
operating  this  machine,  of  which  they  had 
khowledge,  which  they  ordered  him  to  con- 
tinue to  operate  in  the  manner  he  was  doing, 
and  which  they  assured  him  could  be  done 
with  safety  and  security,  was  either  unau- 
thorized or  improper. 

As  to  the  point  that  the  defect  was  easily 
repaired,  and  required  no  mechanical  skill 
to  do  so.  The  position  of  appellants  in  this 
point  Is  that  as  to  defects  attendant  upon  the 
ordinary  operation  of  machinery — the  loosen- 
ing of  bolts,  wearing  of  screws,  dulling  of 
knives,  and  kindred  matters — defects  which 
occur  in  the  daily  operating  of  machinery 
and  consequent  upon  its  use,  and  which  are 
not  of  a  permanent  character,  and  require 
no  mechanical  skill  to  remedy,  that  it  is  the 
duty  of  the  employe  to  remedy  them,  and 
that  this  duty  was  cast  upon  the  plaintiff  as 
to  the  defective  screw.  But  we  do  not  per- 
ceive the  relevancy  of  this  point  when  con- 
sidered with  relation  to  the  promise  of  de- 
fendants and  the  order  given  by  them  to 
plaintiff,  'and  what  we  have  said  concerning 
appellants'  claim  of  the  Improper  use  of  the 
machinery  would  seem  to  apply  here.  In 
any  event,  the  rule  contended  for  has  ap- 
plication only  when  proper  and  suitable  ma- 
terials are  furnished  and  at  hand  to  remedy 
these  ordinary  defects.  The  evidence  In  the 
case  at  bar  shows  that  when  plaintiff  discov- 
ered the  defect  In  the  screw  he  sent  a  young 
man  to  get  one.  and  himself  made  similar 
search  without  being  able  to  find  one.  He 
asked  the  foreman  to  get  one.  but  he  failed 
to  sunj)ly  it.  He  called  the  attention  of  de- 
fendant George  Seropian  to  the  defective 
screw,  but  he  made  no  suggestion  as  to 
where  plaintiff  could  obtain  one.  only  assur- 
ing him  that  the  machine  could  be  operated 
without  It;  and,  in  addition  to  this,  it  is 
quite  clear  from  other  evidence  in  the  case 
that  the  kind  of  screi^tifiSflS^red  was  not  in 
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stock'  In  the  city  of  Fresno.  It  Is  clear  from 
these  facts  that,  if  the  rule  bad  any  applica- 
tion in  the  case  at  bar,  it  was  the  fanlt  of 
the  defendants,  and  not  that  of  plaintiff,  that 
the  latter  did  not  comply  with  it. 

This  disposes  of  the  five  pblnts  above  men- 
tioned, which,  however,  are  not  the  only  ones 
urged  for  reversal.  It  is  claimed  that  it  Is 
neither  alleged  nor  proved  that  the  alleged 
defect  was  the  direct  or  proximate  cause  of 
the  injury.  There  is  nothing  in  this  point. 
The  complaint  sets  forth  facts  showing  neg- 
ligence on  the  part  of  defendants  by  reason 
of  said  defect.  Whether  the  defect  was  the 
proximate  cause  of  the  injury  or  not  was  a 
question  of  fact  to  be  determined  by  the  ju- 
ry, and  there  was  sufHcient  evidence  in  the 
case  to  support  their  finding  that  it  was. 

Two  instructions  given  by  the  court,  num- 
bered 11  and  12,  are  complained  of.  It  is 
unnecessary  to  set  them  forth.  The  points 
made  are  that  in  the  first  the  court  instruct- 
ed the  jury  on  a  matter  of  fact,  and  in  both 
of  them  instructed  the  jury,  in  effect,  that 
plaintiff  might  recover  whether  the  defect 
was  or  was  not  the  proximate  cause  of  the 
injury.  There  is  no  merit  in  the  first  point, 
which  assumes  that  the,  court  in  the  first  in- 
struction complained  of  stated  to  the  jury  as 
a  fact  that  the  condition  of  the  machine  was 
defective.  The  reference  by  the  court  at 
the  end  of  the  Instruction  to  "defects"  in  the 
machine  clearly  had  relation  to  the  "alleged 
defects"  as  the  term  was  properly  employed 
by  the  court  in  previous  parts  of  the  Instruc- 
tion, and  it  cannot  be  reasonably  said,  when 
the  instruction  is  examined,  that  the  court 
was  using  it  or  that  the  jury  understood  it 
in  any  other  way.  Upon  the  other  point,  as 
to  both  Instructions,  in  considering  the  valid- 
ity of  objections  to  particular  instructions, 
the  instructions  must  be  constdered  as  a 
whole,  and,  so  considered,  if  it  appears  there- 
from that  the  jury  were  fairly  and  fully  in- 
structed on  all  the  law  applicable  to  the 
facts  in  the  case,  the  Judgment  will  not  be 
reversed  simply  because  the  particular  in- 
structions, taken  alone,  may  not  have  em- 
bodied all  the  law  applicable.  It  has  been 
repeatedly  said  by  this  court  that  the  lower 
court  cannot  be  required  to  state  all  the  law 
applicable  to  a  case  In  a  single  Instruction. 
A  reading  of  all  the  instructions  given  in  the 
case  at  bar  together  shows  that  the  jury 
were  repeatedly  instructed,  plainly  and  clear- 
ly, that,  in  order  to  enable  plaintiff  to  recov- 
er, they  must  find  that  the  alleged  defect 
was  the  proximate  cause  of  the  injury.  The 
Instructions,  taken  In  their  entirety,  satisfy 
the  general  rule,  and  leave  no  room  for  the 
objections  which  appellants  raise  to  the  par- 
ticular instructions  considered  alone. 

There  was  no  error  in  refusing  Instruction 
numbered  26  asked  by  appellants.  The  use 
of  the  word  "adjust"  therein  (and  the  mat- 
ter of  the  adjustment  of  the  machine  was 
nil  that  was  dealt  with  In  this  instruction) 
was  misleading  and  improper.    To  "adjust" 


Is  to  "place  in  order."  The  important-  mat- 
ter before  the  jury .  was  that  the  machine 
was  out  of  order,  and  defective,  and  not  ad- 
Justed.  The  instructiou,  however,  assumed 
that  plaintiff  adjusted  the  machine,  then 
states  that  it  was  his  duty  to  do  so,  and  ends 
by  submitting  to  the  jury  whether  he  could 
have  done  so  or  not.  Besides,  the  instruc- 
tion asked  for  a  verdict  In  favor  of  defend- 
ants on  matters  pertaining  to  the  adjustment 
alone  of  the  machine,  ignoring  entirely  any 
consideration  of  the  promise  of  defendants, 
and  other  Important  facts  in  the  case. 

There  Is  one  point  made  as  to  the  admlS- 
slon  of  evidence.  Over  objection  of  appel- 
lants the  court  allowed  in  evidence  a  glass 
jar  containing  the  amputated  band  preserved 
in  some  fluid.  While  It  was  admitted  by 
appellants  during  the  ti-ial  and  before  the 
offer  that  the  hand  had  been  amputated,  It 
was  claimed  by  them  that  It  had  been  caught 
at  the  edge  of  the  roller  on  the  press,  and  not 
In  that  portion  containing  the  stencil.  The 
preserved  hand,  however,  showed  a  streak 
of  Ink  along  It,  and  was  admissible  as  tend- 
ing to  show  that  It  bad  in  fact  passed  under 
the  stencil. 

There  are  no  other  points  in  the  case  prop- 
erly presented  to  us  for  consideration,  and, 
finding  no  error  warranting  a  reversal,  the 
judgment  and  order  are  affirmed. 


We    concur: 
SHAW,  J. 


McFARLAND,    J.;     HEN- 


(147  Cal.  218) 
COONAN  V.  LOEWENTHAL.  (S.  F.  3,3(33.) 
(Supreme  Ciourt  of  California.    June  21,  1905.) 

1.  .Judgment— Set-Off— Motions. 

Courts,  in  the  exercise  of  the  general  ju- 
risdiction which  they  possess  over  their  judg- 
ments and  suitors,  may  proceed  on  motion  to 
offset  Judgments  rendered  therein. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  {§  1660-1077.] 

2.  Same  —  Order  of  Sbt-Off  —  Findings- 
Presumptions. 

A  wife,  to  be  protected  under  an  assign- 
ment of  a  judgment  in  favor  of  her  husband, 
as  against  a  set-off  claimed  by  the  Judgment 
debtor,  must  be  both  a  purchaser  for  value  and 
without  notice ;  and  where  the  evidence  war- 
ranted a  finding  against  her  on  the  latter 
ground.  It  must  be  presumed,  in  support  of  the 
order  directing  the  set-off,  that  the  court  so 
found. 

3.  Same— Assignment  of  Judgment- Effect 

ON  RlGIIT  OF  SeT-OFF. 

Where  a  wife  took  an  assignment  of  a 
Judgment  in  favor  of  her  husband,  with  knowl- 
edge that  the  judgment  debtor  was  a  surety 
for  her  husband  on  certain  notes,  and  his  lia- 
bility as  surety  was  existing  when  the  assign- 
ment was  taken,  and  the  husband's  insolvency 
made  it  certain  that  the  judgment  debtor,  as 
surety,  would  have  to  pay  the  notes,  an  equita- 
ble right  of  set-off  against  the  judgment  ob- 
tained by  the  husband  existed  at  the  time  it  was 
obtained,  and  was  not  affected  by  the  assign- 
ment 

4.  Same  —  Mobtoage— Indemnifying  Judg- 
ment Debtor— Effect  on  Set-Off. 

Mortgages  executed  by  the  husband  to  in- 
demnify the  judgment  debtor  as  surety  on  the 
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notes;  did  not  affect  the  general  right  of  eqai- 
table  set-off,  as  their  only  effect  was  to  make 
it  uncertain  how  much  of  a  claim  the  judg- 
ment debtor,  as  surety,  would  have  against  the 
hutiband,  after  the  application  of  the  securities 
towards  canceling  the  indebtedness. 

Department  2.  Appeal  from  Superior 
Court,  Humboldt  County;  E.  W.  Wilson, 
Judge. 

Action  by  J.  P.  Coonan  against  J.  Loewen- 
thai.  From  an  order  setting  off  certain  Judg- 
ments against  each  other  pro  tanto,  Mary 
Coouan,  assignee  of  J.  F.  Coonan,  appeals. 
Affirmed. 

See  67  Pac.  324. 

J.  H.  G.  Weaver  and  Henry  L.  Ford,  for 
appellant.  Pierce  E.  Ryan  and  J.  W.  Turner, 
for  respondent. 


LOBIOAN,  J.  This  Is  an  appeal  taken  by 
Mary  Coonan  from  an  order  setting  off  cer- 
tain Judgments  against  each  other  pro  tanto. 
The  validity  of  the  order  Is  presented  under 
this  state  of  facts:  On  May  31,  1896,  plain- 
tiff, J.  F.  Coonan,  brought  an  action  against 
Loewenthal  to  recover  something  over  |7,- 
000,  alleged  to  be  doe  plaintiff  from  defend- 
ant for  professional  services  rendered  by 
plaintiff  as  attorney  at  law,  and  on  August 
27,  1897,  plaintiff  obtained  a  Judgment  for 
$5,000  and  costs.  This  Judgment  plaintiff, 
on  the  same  day  of  Its  entry,  assigned  to  his 
wife,  the  appellant,  Mary  Coonan,  the  de- 
fendant having  actual  notice  of  the  assign- 
ment to  her  at  the  time  It  was  made.  At 
the  date  of  such  assignment  plaintiff  Coonan 
was  insolvent,  and  at  the  time  of  the  mak- 
ing of  the  order  herein  appealed  from  still 
remained  so.  The  defendant  appealed  from 
the  Judgment  of  August  27,  1897,  and  on  Ju- 
ly 18, 1900,  It  was  affirmed  by  this  court.  So 
much  as  to  the  Judgment  recovered  by  plain- 
tiff against  defendant. 

Now  as  to  the  Judgment  recovered  by  de- 
fendant against  plaintiff.  It  appears  that  be- 
tween September  1,  1892,  and  March  11, 1893, 
Loewenthal  became  surety  fpr  J.  F.  Coonan 
upon  several  promissory  notes',  payable  with- 
in one  year  after  date,  the  proceeds  of  which 
were  received  by  Coonan  for  his  Individual 
use  and  benefit,  and  to  secure  Loewenthal 
against  loss  by  reason  of  his  said  suretyship 
and  to  insure  further  Indorsements  said  Coo- 
nan executed  and  delivered  to  .  him  four 
mortgages  ranging  In  date  from  March  8, 
1890,  to  May  10,  1894,  which  were  duly  re- 
corded. On  August  28,  1897,  the  day  follow- 
ing the  Judgment  rendered  against  him  In 
favor  of  Coonan,  the  said  notes  being  due 
and  said  Coonan  having  failed  to  pay  any  of 
them,  after  demand  made  on  him,  and  being 
Insolvent,  said  Loewenthal  paid  and  took  up 
all  said  several  notes,  and  brought  an  action 
against  Coonan  to  foreclose  the  several  mort- 
gages, given  as  security  to  protect  Iiim 
a  gainst  loss  from  these  payments.   A  decree  of 


foreclosure  and  sale  In  said  action  was  duly 
entered  on  January  20,  1899,  for  $8,772.65  In 
favor  of  Loewenthal,  and,  the  mortgaged 
property  having  been  sold  under  an  order  of 
sale,  a  deficiency  Judgment  In  bis  favor  was 
docketed  against  said  J.  F.  Coonan  on  June 
2G,  1809,  for  the  sum  of  $0,599.20.  An  appeal 
was  taken  from  the  decree  of  foreclosure, 
and  the  Judgment  modified  and  affirmed  by 
this  court  February  20,  1902.  Previous  there- 
to, and  on  August  21,  1900,  Loewenthal  serv- 
ed upon  said  J.  F.  Coonan  and  Mary  Coonan, 
the  appellant  here,  notice  of  an  application 
to  be  made  to  the  superior  court  of  Humboldt 
county,  In  which  both  said  Judgments  were 
rendered,  for  an  order  that  the  Judgment 
for  $5,000  entered  In  the  suit  of  Coonan 
against  Loewenthal  In  favor  of  Coonan  on 
August  27,  1897,  be  set  off  pro  tanto  against 
the  deficiency  Judgment  entered  in  the  suit 
of  Loewenthal  against  Coonan,  in  favor  of 
Loewenthal,  on  June  26,  1899,  for  $6,599.20. 
But  It  appearing  that  by  reason  of  the  ap- 
peal taken  in  the  case  of  Loewenthal  against 
Coonan  the  Judgment  In  that  case  bad  not 
become  final,  the  superior  court,  instead  of 
acting  upon  the  motion,  properly  ordered  it 
to  be  retained  until  s,uch  Judgment  should  be- 
come final.  Thereafter,  such  Judgment  be- 
coming final,  said  motion  was  renewed.  Up- 
on the  hearing  thereof  Mary  Coonan,  the  ap- 
pellant, objected  to  the  Jurisdiction  of  the 
court  to  entertain  the  motion,  which  was 
overruled,  and  upon  the  merits,  in  addition 
to  other  evidence,  affidavits  were  presented 
upon  both  sides,,  raising  an  issue  as  to  wheth- 
er the  appellant  was  a  purchaser  and  as- 
signee of  the  Judgment  recovered  by  her  hus- 
band against  Loewenthal  for  a  valuable  con- 
sideration, and  without  notice  of  any  right 
of  set-off  or  other  defense  existing  In  favor 
of  Loewenthal  at  the  time  of  the  assignment 
The  court,  upon  the  showing,  subsequently 
entered  an  order  In  favor  of  Loewenthal,  di- 
recting that  the  amoimt  of  the  Judgment  In 
Coonan  against  Loewenthal,  calculated  to 
date,  be  credited  upon  the  deficiency  Judg- 
ment docketed  in  Loewenthal  against  Coo- 
nan, and  that  the  former  Judgment  be  satis- 
fied of  record.  It  is  from  this  order  that  the 
assignee,  Mary  Coonan,  appeals. 

It  Is  insisted  here,  as  it  was  on  the  hear^ 
Ing  below,  that  the  superior  court  bad  no 
Jurisdiction  to  entertain  the  application  to  set 
off  these  Judgments  against  each  other  on 
motion;  that  a  separate  action  should  have 
been  Instituted  against  appellant  for  that 
purpose.  But  the  authorities  are  against  ap- 
pellant on  this  point  In  at  least  two  deci- 
sions of  this  court  the  Jurisdiction  of  the  low- 
er court  to  proceed  on  motion  to  offset  Judg- 
ments has  been  expressly  sustained,  and  the 
practice  which  has  been  followed  here  Is 
there  sanctioned  and  approved.  The  power 
to  proceed  by  motion  rests  upon  the  general 
Jurisdiction  which  courts  possess  over  tbebr 
Judgments  and  their  suitors.    Porter  t.  lia- 
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com,  22  Cal.  430,  83  Am.  Dec.  76;  Haskins  t. 
Jordan,  123  Cal.  160,  55  Pac.  786. 

Counsel  for  appellant  make  their  further 
points  on  this  appeal  on  the  assimiptlon  that 
appellant  was  a  purchaser  for  value  of  the 
judgment  In  favor  of  her  husband,  and  took 
his  assignment  without  notice  of  respondent's 
alleged  right  of  set-oCt.  But  whether  she 
was  such  purchaser,  and  took  without  no- 
tice, was  an  issue  in  the  lower  court,  to 
which  evidence  was  addressed.  The  affida- 
vit of  J.  F.  Coonan,  which  furnishes  the  only 
evidence  as  to  the  consideration  for  the  as- 
signment, stated  that  it  was  made  in  pay- 
ment of  a  pre-existing  Indebtedness  consist- 
ing of  two  sums  of  money  aggregating  some 
$2,000,  which  be  had  borrowed  from  the  ap- 
pellant in  the  years  1883  and  1803.  It  does 
not  appear  that  this  indebtedness  was  evi- 
denced by  any  note,  or  that  any  demand  for 
payment  was  ever  made,  and  It  will  be  ob- 
served that  It  was  outlawed  many  times  over 
when  the  assignment  was  given.  These 
facts,  when  taken  into  consideration  with 
other  circumstances  surrounding  the  transao- 
tlon,  might  well  raise  a  question  as  to  wheth- 
er there  ever  was  In  fact  an  indebtedness, 
as  such,  existing  between  the  appellant  and 
her  husband,  sufficient  to  8upp<Nrt  the  assign- 
ment and  defeat  the  right  of  respondent,  as 
a  creditor  of  J.  F.  Coonan,  to  a  set-off.  But, 
without  further  discussing  this  matter  of  con- 
sideration for  the  assignment,  there  was,  as 
we  say,  also  an  issue  as  to  whether  the  ap- 
pellant did  not  take  the  assignment  with  no- 
tice. Upon  this  Issue,  while  it  Is  contended 
by  respondent  that  the  evidence  was,  in  legal 
effect,  one  way,  and  in  support  of  his  claim 
that  she  took  with  such  notice,  it  was  at 
least  conflicting,  and  In  support  of  the  order 
of  ■  the  lower  court  directing  the  set-off  It 
must  be  assumed  that.  If  the  court  did  not 
find  that  appellant  was  not  a  purchaser  for 
value,  it  at  least  found  she  took  the  assign- 
ment with  notice  of  defendant's  right  of  set- 
off. In  order  that  appellant  might  be  pro- 
tected under  the  assig^nment  against  respond- 
ent's claim,  it  was  at  least  necessary  that  she 
be  both  a  purchaser  for  value  and  without 
notice;  and  as  the  evidence  warranted  the 
'  court  in  finding  against  her  at  least  upon  the 
latter  point.  It  must  be  presumed,  in  support 
Of  the  order  directing  the  set-off,  that  It  did 
80.  This  being  true,  her  assignment  did  not 
affect  the  right  of  respondent  to  insist  upon 
a  set-off  against  the .  Judgment  obtained 
against  him  by  her  assignor,  J.  F.  Coonan. 
Porter  et  al.  v.  Liscom,  supra. 

It  is,  it  is  true,  insisted  by  respondent 
that,  even  if  appellant  were  a  purchaser  for 
value  and  in  good  faith,  nevertheless  she 
took  the  assignment  burdened  with  the  right 
of  respondent  to  assert  his  claim  of  set-off. 
As,  however.  It  must  be  assumed  in  support 
of  the  order  that  she  at  least  took  with  no- 
tice, we  are  not  called  upon  to  discuss  a 
proposition  which  Is  not  necessarily  Involved 
81  P.— ^ 


In  the  consideration  of  tlie  appeal,  or  essen- 
tial to  Its  disposition.  As,  then,  the  effect  of 
the  order  of  the  lower  court  was  to  find  that 
appellant  took  with  notice  of  respondent's 
rights  and  in  subordination  to  them,. further 
consideration  of  this  appeal  would  be  un- 
necessary, if  It  were  not  for  the  claim  of  ap- 
pellant that  at  the  time  of  the  assignment 
to  her  there  existed  no  right  of  set-off  In 
favor  of  respondent  In  this  regard  It  Is  in- 
sisted that  no  such  right  existed,  because  at 
the  time  of  the  assignment  the  respondent 
had  not  actually  paid  the  money  due  upon 
the  notes  for  which  he  had  become  the  sure- 
ty of  J.  F.  Coonan,  and,  further,  because  re- 
spondent was  protected  In  his  suretyship  by 
the  mortgages  given  blm  by  J.  F.  Coonan, 
and  no  personal  liability  existed  between 
them,  or  could  exist,  until,  by  foreclosure  of 
said  mortgages,  it  should  be  ascertained 
whether  the  property  mortgaged  ■  was  suffi- 
cient security  for  the  amount  involved.  We 
do  not  think  this  position  of  appellants  Is 
maintainable.  The  fact  that  Loewenthal 
had  not  actually  paid  the  notes  at  the  time 
of  the  assignment  to  appellant  Is  not  con- 
trolling. WhUe  Loewenthal's  demand  against 
Coonan  had  not  accrued  because  the  notes 
had  not  been  actually  paid,  still  the  contracts 
upon  which  Loewenthal's  liability  rested  for 
such  payment  were  then  in  existence.  The 
notes  upon  which  be  was  surety  were  over- 
.due,  unpaid  by  Coonan,  and  the  latter  was 
insolvent  Under  these  circumstances,  what- 
ever the  rule  at  law  may  be,  In  equity  the 
right  of  set-off  Is  recognized  as  existing. 
The  insolvency  of  a  debtor  is  one  of  the  prin- 
cipal grounds  upon  which  the  Intervention 
of  a  court  of  equity  to  grant  an  equitable 
set-off  rests,  and  when  such  insolvency  ex- 
ists a  court  of  equity  will  allow  the  set-off 
notwithstanding  the  assignment,  when  a 
court  of  law  would  not,  and  in  cases  where, 
though  the  right  to  a  set-off  had  not  actual- 
ly accrued  at  the  time  of  the  assignment,  yet 
a  liability  then  existed  imder  which  a  right 
of  set-off  against  an  insolvent  debtor  sub- 
sequently accrues.'  Whitehead  v.  Jessup,  7 
Colo.  App.  460,  43  Pac.  1042;  Warner  y. 
Whlttaker,  6  Mich.  136,  72  Am.  Dec.  «5; 
Nashville  Trust  Co.  v.  Bank,  91  Tenn.  330, 
18  S.  W.  822,  15  L.  R.  A.  710;  Wood  v.  Steele, 
65  Ala.  439;  Krause  v.  Beitel  (Pa.)  23  Am. 
Dec.  116;  Central  A.  Co.  v.  Buchanan,  90 
Fed.  461,  33  C.  C.  A.  598;  Ellis  v.  Kerr  (Tex. 
Civ.  App.)  23  S.  W.  1050;  North  Chicago  Mill 
Co.  V.  St.  Louis  Ore  &  Steel  Co.,  152  U.  S. 
596,  14  Svp.  a.  710,  38  L.  Ed.  505;  Mattingly 
V.  Sutton,  19  W.  Va.  19.  We  make  nq  quo- 
tations from  these  authorities,  because  in  the 
case  of  St.  Louis  National  Bank  v.  Oay,  101 
Cal.  290,  35  Pac.  876,  the  doctrine  which  they 
support  is  in  principle  sustained — that  the 
existence  at  the  time  of  the  assignment  of 
the  liability  to  pay,  upon  the  part  of  the  sure- 
ty, was  sufficient  to  sustain  his  right  to  a 
set-off     notwithstanding     the     assignment, 
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where  payments  "•■Vere  made  subsequent 
thereto  by  virtue  of  that  liability,  and  an 
unsatisfied  demand  for  reimbursement  ex- 
isted in  his  favor  when  his  right  of  set-off> 
was  sought  to,  be  enforced.  It  is  there  de- 
cided that  the  maker  of  nonnegotiable  notes 
which  had  been  assigned  by  the  payee  to  a 
third  party  might  set  off  against  them  the 
note  of  the  payee  which  he  had  purchased 
before  the  date  of  the  assignment,  and  that 
it  was  of  no  moment  that  the  note  sought  to 
be  set  oft  was  not  due  when  the  assignment 
was  taken,  if  it  was  due  at  the  commence- 
ment of  the  action  in  which  it  was  asserted 
as  a  set-ofC.  The  proposition  involved  in  that 
case,  as  in  the  case  at  bar,  was  whether  the 
assignee  took  subject  to  a  right  of  set-oft, 
and  it  was  there  determined  that  he  did,  and 
that  the  fact  relied  on  that  the  indebtedness 
was  not  due  when  the  assignment  was  made 
was  of  no  importance.  In  that  case,  the 
thing  itself  which  fi.\ed  the  liability  of  the 
plaintlft  therein — the  note,  a  chose  In  ac- 
tion— was  existing  at  the  tiine  of  the  assign- 
ment, and  it  was  sufficient  to  entitle  it  to  be 
enforced  as  a  set-off  against  the  assignee 
that  it  was  due  when  the  action  In  wlilch  it 
was  asserted  as  a  set-off  was  commenced, 
although  not  due  at  the  date  of  the  assign- 
ment. In  the  case  at  bar  the  liability  of 
Loeweuthal  upon  his  contract  of  suretyship 
for  Coonan  on  the  notes  was  existing  at  the 
time  the  assignment  to  appellant  was  made,, 
and,  as  he  subsequently  paid  the  notes  un- 
der It,  his  claim  against  Coonan  had  fully 
accrued  at  the  time  he  sought  to  have  set 
oft  pro  tanto  the  judgment  in  Coonan  against 
Loewenthal  against  the  deficiency  judgment 
which  he  had  obtained  against  Coonan,  and 
•which  represented  Coonan's  indebtedness  to 
htm  under  the  liability  existing  at  the  date 
of  the  assignment. 

We  are  satisfied  that  in  principle  the  doc- 
trine announced  in  the  case  referred  to 
should  be  applied  in  the  case  at  bar.  But 
the  natural  equities  in  the  present  case  also 
call  for  the  application  of  that  rule.  The  ap- 
pellant took  his  assignment  of  the  judgment 
with  knowledge  that  Loewenthal  was  surety 
for  her  husband  upon  these  notes.  His  lia- 
bility as  surety  was  an  existing  one  when 
the  assignment  was  taken  by  her,  and  the 
insolvency  of  her  husband  at  that  tlnie  and 
prior  thereto  made  it  as  certain  that  Loe- 
wenthal. as  surety,  would  have  to  pay  the 
indebtedness  represented  by  the  notes,  as  it 
was  certain  therefrom  that  her  husband 
could  not  do  so.  By  reason  of  the  insolvency 
of  Coonan  his  liability  to  his  surety,  Loe- 
wenthal, became  as  certain  and  definite  as 
if  payment  of  the  notes  had  actually  been 
made  by  the  latter;  and  as  Coonan,  at  the 
time  he  obtained  the  judgment  against  Loe- 
wenthal. was  insolvent  the  latter,  by  reason 
of  the  fact  that  he  would  have  certainly  to 
pay  as  surety  the  Indebtedness  of  Coonan, 
was  entitled  to  retain  any  money  due  from 


him  to  Coonan  as  Indemnity  against  that  lia- 
bility; and  he  could  not  be  deprived  of  that 
right  by  Coonan's  assignment  of  the  judg- 
ment, the  enforcement  of  which  by  the  as- 
signee would  deprive  him  of  the  indemnity 
fund.  This  right  of  Loeweuthal  to  retain, 
as  an  indemnity  fund,  the  money  due  Coo- 
nan under  his  judgment  sprung  from  the 
fact  of  the  insolvency  of  Coonan  at  the  time 
of  the  rendition  of  the  judgment  in  his  favor 
and  at  the  time  the  assignment  was  made, 
and  existed  by  virtue  of  the  liability  of  Loe- 
wenthal as  surety  for  him,  and  not  upon 
whether  actual  payment  of  the  notes  for 
which  he  was  such  surety  bad  been  made  by 
Loewenthal  or  not.  And  this  right  could 
not  be  affected  by  the  assignment  of  appel- 
lant. If  it  could,  then  a  surety,  under  such 
circumstances,  would  be  entirely  without 
remedy,  when  it  Is  obvious  that  the  plainest 
principles  of  justice  are  in  his  favor.  Coo- 
nan himself,  being  insolvent  could  not  have 
enforced  his  judgment  against  Loewenthal 
In  face  of  the  liability  of  the  latter  as  his 
surety  on  these  notes,  existing  when  such 
judgment  was  obtained;  and  appellant  as 
assignee,  could  stand  In  no  better  position 
than  her  assignor.  In  harmony  with  the  rule 
as  declared  in  the  authorities  we  have  cited, 
and  with  the  principle  announced  in  National 
Bank  v.  Gay,  we  are  satisfied  that  the  facts 
In  the  case  at-  bar  show  that  the  right  of  set- 
off existed  in  favor  of  Loewenthal,  under  his 
contract  of  suretyship,  when  the  assignment 
of  the  judgment  in  favor  of  Coonan  was 
made  by  him  to  appellant;  that,  if  the  sim- 
ple fact  of  the  existence  of  Loewenthal's  lia- 
bility as  a  surety  at  the  time  of  the  Judg- 
ment obtained  by  Coonan  had  not  secured 
that  right  to  him  notwithstanding  he  had  not 
then  paid  the  notes,  still  the  existence  of 
that  liability,  the  relationship  between  the 
parties  (principal  and  surety),  the  fact  that 
Coonan  was  insolvent  when  the  judgment 
was  obtained  by  him  and  when  assigned,  af- 
forded sufficient  ground  to  warrant  the  low- 
er court  in  holding  that  an  equitable  right  of 
set-off  against  the  judgment  obtained  by  Coo- 
nan exi.sted  at  the  time  it  was  obtained,  and 
was  not  affected  by  tliat  assignment.  This 
equitable  right  of  set-off  existing  between  the 
parties  at  the  time  of  the  rendition  of  the 
judgment  in  favor  of  Coonan  clung  to  that 
judgment  and 'the  assignee  took  it  subject' 
thereto. 

Neither  did  the  mortgages  given  by  Ooonan 
to  indemnify  Loewenthal  affect  this  general 
right  of  equitable  set-off.  The  only  effect 
of  the  mortgages  was  to  make  it  uncertain 
bow  much  of  a  claim  Loewenthal  would  have 
against  Coonan  after  the  application  of  the 
securities  towards  canceling  the  Indebtedness 
which  would  be  represented  through  pay- 
ment of  these  notes  by  Loewenthal  under  his 
general  liability  as  surety.  This  could  only 
be  definitely  ascertained  after  the  security 
represented  by  the  mwtgages  had  been  er- 
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bausted  toward  each  payment.  Loewentbal, 
having  paid  the  notes  upon  wbich  be  was 
surety,  foreclosed  tbe  mortgages,  and  ap- 
plied tbe  proceeds  to  the  liquidation  of  bis 
claim  against  Coonan  as  far  as  they  would 
go,  leaving  a  deficiency  Judgment  in  bis  fa- 
vor. At  tbe  time  the  motion  to  set  off  was 
made,  and  when  It  was  granted,  the  mort- 
gage security  having  been  exhausted,  tbe 
amount  of  set-off  which  Loewentbal  was  en- 
titled to  claim  against  the  Coonan  Judgment 
had  been  determined  by  the  deficiency  Judg- 
ment In  bis  favor,  and  tbe  only  question  be- 
fore tbe  court  then  was  the  right  to  set  off 
Judgment  against  Judgment. 

There  is'  nothing  in  tbe  case  of  McKean  v. 
German  Am.  Sav.  Bank,  IIS  Cal.  334,  60 
Pac.  C56,  conflicting  with  these  views.  That 
case  involved  tbe  right  of  the  bolder  of  a 
debt  secured  by  mortgage  to  apply  in  reduc- 
tion or  cancellation  of  tbe  debt  a  claim  due 
by  tbe  bolder  to  the  debtor.  It  was  held 
that  this  could  not  be  done.  But  In  the  case 
at  bar  there  was  no  attempt  to  set  off  a 
Judgment  against  tbe  mortgage  indebtedness, 
but  to  set  off  a  deficiency  Judgment  after  the 
mortgage  bad  been  foreclosed  and  the  defi- 
ciency ascertained  and  docketed  at  the  time 
the  motion  to  set  off  was  made.  Nor  did  the 
existence  of  this  security  at  the  time  of  the 
assignment  of  the  Coenan  jud$;ment  to  ap- 
pellant deprive  Loewentbal  of  the  right-  to 
an  equitable  set-off  by  reason  of  his  general 
liability  as  surety.  The  question  of  an  equi- 
table set-off  was  not  Involved  in  tbe  case  re- 
lied on  by  appellant.  In  fact  there  was  no 
reason  In  that  case  for  tbe  invocation  of  that 
doctrine.  In  the  case  at  bar,  however,  there 
Is.  Tbe  doctrine  of  equitable  set-off  is  what 
the  respondent,  Loewentbal,  relies  on,  and 
tbe  circumstances  in  this  case  entitle  him  to 
assert  it.  Here,  at  the  time  Coonan  obtained 
his  Judgment,  Loewentbal  was  liable  as  his 
surety  in  a  large  amount;  tbe  relation  of 
principal  and  surety  existed  between  tbe  par- 
ties; tbe  mortgage  was  given  as  indemnity, 
and  was  greatly  inadequate  and  Insufficient 
security  for  that  purpose;  and  at  tbe  time 
of  the  recovery  of  the  Judgment  and  Its  as- 
signment Coonan  was  Insolvent.  These 
facts,  none  of  which  appeared  In  the  case 
relied  on,  differentiate  it  from  this  case,  and 
furnish  equitable  reasons  here  for  holding 
that  at  the  time  of  the  assignment  of  the 
Judgment  by  Coonan  an  equitable  right  to 
set-off  existed  In  favor  of  Loewentbal  by 
virtue  of  bis  liability  as  surety  of  Coonan  at 
that  time  on  tbe  notes,  and,  as  the  amoimt  of 
his  set-off  against  the  Coonan  Judgment  was 
certain  and  determined  by  the  deficiency 
Judgment  In  his  favor  at  the  time  of  bis  mo- 
tion to  set  off  the  former  pro  tanto  against 
the  latter,  the  court  properly  ordered  that  It 
should  be  done. 

The  order  appealed  from  Is  affirmed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 


(147  C»l.  17$) 
PATTERSON  v.  SAN  FRANCISCO  &  S.  M. 
ELECTRIC  RY.  CO.     (S.  F.  3,361.)* 

(Supreme  Court  of  California.,  June  20,  1905.) 

1.  Appeal — Conclusiveness  op  Verdict. 

Verdict  of  the  jury,  supijorted  by  conflict- 
ing evidence,  will  not  be  disturbed  on  appeal. 

2.  Cabbiebs  —  Injubt  to  Passenoebs— Evi- 
dence—REBtmAL.  ' 

'  Wliere,  in  an  action  against  a  street  rail- 
road company  for  injuries  alleged  to  liave  re- 
sulted from  the  emission  of  flasties^  of  flame 
from  the  electrical  apparatus  of  the  car  on 
which  plaintiff  was  a  passenger,  evidence  was 
admitted  as  to  the  extent  of  ttie  flashes  and  the 
resulting  explosions,  on  plaintiff's  theory  that 
he  was  blown  from  the  car  b^r  the  explosions, 
or  that  they  were  of  such  magnitude  he  was  jus- 
tified in  jumping  ,from  tbe  car  to  escape,  fur- 
ther evidence  on  behalf  of  plaintiff  as  to  the  ex- 
tent of  tbe  flashes  and  explosions  was  not  ad- 
missible in  rebuttal. 

3.  Same  —  Pbesdmption    of   Negligence— 
Btiudbn  op  Pboof. 

In  an  action  against  a  carrier  for  injuries 
to  a  passenger,  which  were  received  under  cir- 
cumstances giving  rise  to  a  presumption  of 
negligence,  it  is  nevertheless  proper  to  charge 
that  the  burden  of  proof  is  upon  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  vol.  0, 
Cent.  Dig.  Carriers,  §§  1283-1204,  1334.] 

4.  Same— PREPONnERANCE  of  Evidence. 

In  an  action  against  a  carrier  for  injuries 
to  a  pas.senger,  received  under  circumstances 
giving  rise  to  a  presumption  of  negligence,  de- 
fendant is  entitled  to  a  verdict  if  it  produces 
suflicient  evidence  to  balance  the  presumption 
without  overcoming  it  by  the  preponderance  of 
the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  $§  1307-1314.] 

5.  New  Tbial  —  Newly  Discovered  Evi- 
dence. 

Newly  discovered  evidence  which  is  mere- 
ly cumulative  is  not  sufficient  ground  for  new. 
trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  |§  218-220.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
John  Hunt,  Judge. 

Action  by  G.  W.  H.  Patterson  against  tbe 
San  Francisco  &  San  Mateo  Electric  Rail- 
way Company.  From  a  Judgment  for  de- 
fendant, and  from  an  order  denying  a  mo- 
tion for  new  trial,  plaintiff  appeals.  Affirm- 
ed. 

William  J.  Herrln,  for  appellant.  A.  A. 
Moore  and  Peter  F.  Dunne,  for  resixindent. 


LORIGAN,  J.  In  this  action  plaintiff 
sought  to  recover  damages  for  personal  in- . 
Juries  alleged  to  have  been  sustained  through 
the  negligence  of  defendant.  A  verdict  was 
retimied  in  favor  of  defendant,  and  plaintiff 
appeals  from  the  Judgment,  and  an  order 
denying  his  motion  for  a  new  trial. 

1.  On  March  12,  1001,  about  midnight, 
plaintiff  and  his  wife  took  passage  on  one 
of  the  cars  of  defendant,  at  the  corner  of 
Fourteenth  and  Valencia  streets,  in  the  city 
of  San  Francisco,  for  their  home  on  Thirtieth 

•Rehearing  denied  July  20,  1905.  d  by  VJ\^»^^lC 
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street  In  said  dty.  Tbe  car  turned  into 
Guerrero  street,  and  as  It  approached  Twen- 
ty-Second street  tbe  motorman  tbrew  off 
tbe  current  to  pass  an  oyerhead  diTiaion  of 
tbe  trolley  line,-  when  flames  flashed  noisily 
otit  of  the  front  controller  of  the  Iron  incase- 
ment  in  electric  cars,  to  whlcb  tbe  motorman 
affixes  the  speed  lever.  When  this  occvurred, 
the  motorman  immediately  turned  and  mo- 
tioned to  the  conductor  at  tbe  rear  end  of 
the  car  t»  disconnect  the  "overhead"  or  cur- 
rent running  from  the  first  controller  to  the 
rear  one,  and  this  the  conductor  forthwith 
did  at  a  point  next  to  the  roof  of  tlie  car 
and  close  to  the  rear  end.  This  disconnect- 
ing likewise  caused  a  flame  or  flash,  accom- 
panied also  with  a  noise.  Tbe  evidence  is 
conflicting  as  to  the  extent  of  tbe  flames 
or  flashes  which  proceeded  from  tbe  front 
controller,  and  tbe  disconnecting  of  the  cur- 
rent at  the  rear  of  the  car,  and  the  degree 
of  the  noise  accompanying  them.  There  was 
some  evidence  that  the  flames  or  flashes  were 
extensive,  and  tbe  noises  accompanying  them 
very  loud,  amounting  to  reports  or  explo- 
sions. On  the  other  hand,  there  was  evi- 
dence to  the  effect  that  tbe  flame  from  tbe 
front  controller  flashed  eight  or  ten  inches 
high,  accompanied  by  but  a  slight  noise,  and 
that  tlie  effect  of  disconnecting  the  overhead 
current  on  tbe  rear  platform  occasioned  but 
a  slight  flash  and  a  slight  sizzling,  or  sputter- 
ing noise,  cliaracterlstic  of  arc  lights  or  short 
electrical  disconnections.  However,  when 
tbe  flash  from  the  front  controller  took  place, 
plaintiff  immediately  jumped  from  his  seat 
and  rushed  out  towards  the  rear  platform. 
What  next  took  place  Is  again  a  matter  of 
dispute  under  tbe  evidence.  Plaintiff  testi- 
fied that  as  he  reached  tbe  rear  platform 
the  flash  from  tbe  overhead  disconnection 
occurred,  accompanied  by  a  loud  report;  that 
it  appeared  to  him  that  the  whole  of  the 
rear  end  of  the  car  was  on  fire;  that  the 
flash  completely  blinded  him,  which  was  tbe 
last  be  remembered,  except  that  he  felt 
a  peculiar  sensation  as  of  flying  through  the 
air;  that  be  knew  nothing  more  until  be 
found  himself  over  against  a  curb  on  the 
street  with  bis  leg  broken.  Opposed  to  plain- 
tiff's claim  In  this  particular  was  evidence 
tending  to  show,  as  before  stated,  the  slight 
character  of  the  flash  from  the  controller 
and  in  disconnecting  the  overhead  current 
on  the  rear  platform,  and  tbe  slight  noises 
accompanying  both,  together  with  evidence 
that  plaintiff  not  only  was  not  blown  off  the 
car  by  force  of  an  explosion,  as  his  testi- 
mony would  '  indicate,  but  that  he  rushed 
out  of  the  car  and  immediately  Jumped  from 
it;  that  he  so  stated  when  persons  went  to 
his  assistance,  and  further  declared  that  it 
was  foolish  for  him  to  have  jumped  at  all. 
The  evidence  further  shoM-ed  that  there  were 
five  other  persons  l)esldes  plaintiff,  includ- 
ing his  wife,  all  seated  Inside  tbe  car,  none 
of  whom  were  hurt,  and  all  of  whom  re- 
mained on  tbe  car  until  it  stopped.    Evi- 


dence was  also  introduced  on  the  part  of 
defendant  to  show  that  the  controllers  upon 
the  car  had  been  examined  some  three  days 
before  the  accident,  and  were  then  In  per- 
fectly good  order  and  condition.  We  state 
this  evidence,  and  refer  to  the  conflict  in 
it,  not  only  for  the  purpose  of  giving  the 
general  facts,  but  also  in  view  of  the  claim 
of  appellant  that  tbe  VCTdict  of  tbe  jury 
was  not  sustained  by  the  evidence.  Tbe 
claim  of  defendant  before  the  jury,  under 
the  evidence,  was  twofold:  First,  that  the 
flashes,  with  their  accompanying  noises,  be 
the  character  of  them  what  they  may,  happen- 
ed without  any  negligence  on  tbe  part  of 
defendant;  and,  second,  that  they  were  so 
slight  and  unimportant  that  the  plaintiff, 
by  reason  of  them,  was  not  placed  in  any  sit- 
uation of  peril,  real  or  apparent,  which  would 
justify  an  ordinarily  reasonable  man,  or  a 
man  of  average  prudence,  in  pursuing  the 
course  which  he  did.  By  rendering  a  ver- 
dict for  defendant  the  jury  necessarily  found, 
from  the  evidence,  in  favor  of  defendant  on 
one  or  both  of  these  propositions.  As  tbe 
evidence  was  conflicting  on  the  material 
points  In  issue,  it  was  for  tbe  Jury  to  deter- 
mine what  credit  should  be  given  to  it.  They 
determined  that  the  evidence  in  suppmrt  of 
respondent's  position  was  tbe  more  convin- 
cing, and,  as  that  was  sufficient  to  support 
their  verdict,  we  cannot  disturb  it 

2.  It  is  claimed  that  tbe  cotut  erred  in 
refusing  to  permit  appellant  to  inquire  of 
certain  witnesses,  called  by  him  In  rebuttal, 
as  to  the  extent  of  tbe  flashes,  and  tbe  extent 
of  what  was  claimed  by  appellant  to  have 
been  tbe  accompanying  explosiona  This  the 
court  refused,  on  objection  of  respondent,  to 
permit,  as  not  being  rebuttal  evidence,  and 
we  think  the  ruling  was  correct  These  mat- 
ters were  gone  into  fully  by  appellant  in 
presentation  of  his  main  case.  In  fact  it  is 
quite  apparent  that  the  theories  of  tbe  ap- 
pellant upon  which  be  sought  to  recover 
were  that  either  be  was  hurled  off  the  car 
by  force  of  an  explosion  on  the  rear  plat- 
form, or  tbat  tbe  flashes  and  explosions  were 
of  such  extent  and  magnitude  that  as  a  rea- 
sonable man,  ne  was  warranted  in  appre- 
hending danger  and  taking  tbe  course  he  did 
to  escape  it  On  these  theories  he  w«it 
fully  into  the  matter  of  the  flashes  and  ex- 
plosions In  presenting  bis  main  case,  and, 
if  he  had  any  additional  testimony  on  those 
points,  then  was  the  time  to  have  presented 
it  While  it  was  within  tbe  discretion  of 
the  court  to  allow,  for  good  cause  shown, 
the  admission  of  evidence  in  rebuttal  which 
should  have  been  introduced  in  presenting 
the  main, case,  still  there  was  no  reason  sug- 
gested why  this  evidence  was  not  presented 
at  that  time,  and  so  it  was  properly  rejected 
on  rebuttal. 

3.  Complaint  Is  made  tbat  the  court  erred 
In  many  of  the  instructions  wtiich  it  gave 
to  tbe  Jury,  and  In  its  refusal  to  give  certain 
instructions  requested, if^jg^|im>^l$i^$i^_;tt  f^ 
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b*  onnecegaary  to  set  forth  tbe  requested 
instructioot  wbicb  It  Is  claimed  should  have 
been  given.  We  are  satlsQed  that  the  court 
committed  no  error  in  refusing  tliem.  Tliey 
consist  of  two  instructions  witb  reference 
to  tbe  degree  of  care  to  be  exercised  by  a 
common  carrier  of  passengers,  and  one  rela- 
tive to  tbe  rule  of  law  under  which  the  con- 
duct of  a  party  when  placed  In  a  position 
of  peril  is  to  be  measured.  Without  dis- 
cussing the  objections  urged  against  these 
Instructions — that  they  did  not  completely 
iBtate  the  law,  save  the  one  which  was  a 
verbatim  copy  of  section  2100.  of  the  Civil 
Code — a  careful  consideration  of  all  the  in- 
structions which  were  given  by  tbe  court 
shows  that  the  Jury  were  clearly  and  fully 
instructed  on  both  these  subjects.  As  to 
the  instructions  which  were  given  and  are 
challenged,  tbe  court  instructed  the  Jury: 
"In  this  case  the  plaintlfC,  George  W.^  H. 
Patterson,  claims  to  have  received  personal 
injuries  through  tbe  negligence  of  the  rnll- 
road  company  defendant.  The  plnlntlfT  as- 
signs the  defendant's  negligence  as  the  cause 
of  his  alleged  injuries.  Tbe  law  requires 
that  he  prove  such  negligence.  As  the  plain- 
tiff, he  has  the  aSirmative  of  that  Issue.  Un- 
less the  plaintiff  makes  this  proof,  and  shows 
negligence  on  the  part  of  defendant,  by  a 
preponderance  of  the  whole  evidence,  he 
cannot  recover  herein,  and  your  verdict  must 
be  for  the  defendant"  And  again:  "I  In- 
struct you,  as  matter  of  law,  that  any  pre- 
sumption of  defective  condition,  arising  from 
any  flashing,  smoking,  or  report  of  any  ma- 
chinery or  appliances  of  defendant  in  this 
case,  need  not  be  overcome  by  the  railroad 
company  by  any  preponderance  of  the  evi- 
dence. If  the  railroad  company  introduces 
soflSctent  evidence  simply  to  balance  such  a 
presumption,  without  overcoming  it  by  a 
preponderance  of  evidence,  tbe  presumption 
is  overcome."  It  is  claimed  that  that  portion 
of  the  first  of  these  instructions  which  states 
that  the  plaintiff  has  the  affirmative  of  tbe 
issue  was  erroneous,  the  argument  of  plain- 
tiff being  that,  having  proven  lie  was  a^pas- 
senger  on  the  car,  that  tbe  explosions  and 
flashings-  of  the  controllers  took  place,  and 
that  he  was  injured,  he  established  a  prima 
facie  case,  which  cast  the  burden  of  proof 
upon  defendant  to  show,  in  order  to  absolve 
Itself  from  liability,  that  the  injury  was  the 
result  of  unavoidable  accident,  or  one  which 
the  utmost  care  and .  foresight  on  the  part 
of  tbe  defendant  could  not  have  prevented 
— that  to  this  extent  the  affirmative  was  on 
the  defendant  This  contention,  however, 
does  not  make  the  proper  distinction  between 
the  weight  of  evidence  and  the  burden  of 
proof,  applied  In  its  strict  sense  as  used  in 
the  instruction.  Plaintiff  charged  negligence, 
and  made  out  a  prima  facie  case  by  the  aid 
of  a  presumption.  The  burden  was  then  cast 
on  defendant  to  show  by  the  weight  of  evi- 
dence that  it  was  not  negligent,  or  to  over- 
come tbe  presumption.    But  because  It  waa 


necessary,  by  reason  of  this  presumption,  for 
tbe  defendant  to  meet  or  overcome  it  did 
not  shift  tbe  burden  of  proof,  in  its  strict 
sense,  from  the  plaintiff  to  defendant  When 
tbe  evidence  was  all  in,  the  burden  of  proof 
on  the  question  of  negligence  remained  with 
the  party  who  originally  took  it — the  plalntifC. 
Under  tbe  pleadings  he  had  the  affirmative 
of  that  Issue;  be  alleged  negligence,  and  tbe 
law  cast  on  bim  the  obligation  of  proving 
it  by  a  preponderance  of  evidence.  In  a 
strict  sense  this  burden  of  proof  never  shift- 
ed. But  this  whole  proposition  is,  adversely 
to  plaintiff's  contention,  and  in  support  of 
tbe  instruction,  clearly  and  fully  discussed 
In  Scott  vl  Wood,  81  Cal.  308,  22  Pac.  871, 
and  nothing  that  we  could  turther  say  here 
would  make  the  matter  clearer  than  it  is 
stated  there.  Tbe  rule  laid  down  in  Scott 
V.  Wood,  as  to  the  affirmative  of  the  issue 
being  on  the  plaintiff,  as  stated  in  the  in- 
struction, has  been  subsequently  approved 
as  applicable  to  actions  for  damages,  where, 
as  in  the  case  at  bar,  a  presumption  of  negli- 
gence arises.  Osgood  v.  Los  Angeles  By. 
Co.,  137  Cai.  280,  70  Pat  169,  02  Am.  St 
Bep.  171. 

Exception  is  also  taken  to  the  latter  part 
of  the  second  instruction  quoted  above,  where 
the  Jury  were  told  that  If  the  defendant  in- 
troduced sufficient  evidence  to  balance  the 
preaumptlon  arising  Id  favor  of  plaintiff 
from  the  proof  of  a  prima  facie  case,  without 
overcoming  such  presumption  with  a  pre- 
ponderance of  evidence,  tbe  presumption  was 
overcome.  It  Is  claimed  by  appellant  that 
this  presumption  can  only  be  overcome  by  a 
preponderance  of  the  evidence.  But  this  can- 
not be  so.  Before  a  plaintiff  Is  entitled  to 
recover  in  any  action,  he  must  have  a  pre- 
ponderance of  evidence  in  bis  favor.  If  the 
evidence  offered  on  the  part  of  a  defendant 
leaves  the  weight  of  evidence  in  a  case  equal- 
ly balanced,  there  cannot  exist  that  prepon- 
derance of  evidence  in  plalntlfTs  favor  which 
tbe  law  requires  shall  exist  in  order  to  war- 
rant a  recovery.  To  say  that  the  plaintiff 
can  recover  when  the  weight  of  the  evidence 
Is  equally  balanced,  and  there  has  been  no 
preponderance  on  either  side,  is  to  say  that 
tbe  plaintiff  can  recover  without  a  prepon- 
derance of  evidence,  which  is,  of  course, 
legally  impossible. 

The  rule  as  stated  in  tbe  instruction  under 
review  Is  sustained  by  the  reasoning  In  Scott 
V.  Wood,  supra,  as  we  understand  that  case. 
And  such  cases  as  are  called  to  our  attention 
from  elsewhere  support  this  doctrine.  In 
Kay  V.  Metropolitan  R.  R.  Co.,  163  N.  Y.  447, 
67  N.  B.  751,  plaintiff.  In  a  collision  between 
tbe  street  cars  of  defendant  was  injured, 
and  recovered  a  Judgment  On  the  trial  the 
court  instructed  tbe  Jury  that  tbe  burden  of 
proving  affirmatively  that  It  was  free  from 
negligence  was  on  tbe  defendant  That  in- 
struction, on  appeal,  tbe  Supreme  Court  held 
to  be  erroneous,  saying  (and  this  decision 

also  deals  witb  tbe  Question  of  bui-deu  of 
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proof  we  have  previously  discussed):  "Tbe 
plaintiff,  upon  tbe  Issue  of  negligence,  had 
to  meet  the  burden  of  proof  at  every  stage 
of  tbe  case.  "When  a  party  alleges  the  ex- 
istence of  a  fact  as  the  basis  of  a  cause  of 
action  or  defense,  tbe  burden  Is  always  upon 
tbe  party  who  alleges  4t  to  establish  it  by 
proof.  The  onus  probandl  Is  upon  him 
throughout.  In  tbe  ease  at  bar,  the  plaintiff 
made  out  her  cause  of  action  prima  facie 
by  the  aid  of  a  legal  presumption;  but,  when 
the  proof  was  all  In,  the  burden  of  proof 
had  not  shifted,  but  was  still  on  the  plain- 
tiff. •  •  •  If  the  defendant's  proof  oper- 
ated to  rebut  the  presumption  upon  Which 
the  plaintiff  relied,  or  If  It  left  the  essential 
fact  of  negligence  in  doubt  and  uncertainty, 
the  party  who  made  that  allegation  should 
suffer,  and  not  her  adversary.  The  Jury  were 
bound  to  put  the  facts  and  circumstances 
proved  by  tbe  defendant  into  tbe  scale 
against  the  presumption  upon  which  the 
plaintiff  relied,  and,  in  determining  the 
weight  to  be  given  to  the  former  as  against 
tbe  latter,  they  were  bound  to  apply  the 
Kule  that  tbe  burden  of  proof  was  upon  the 
plaintiff.  If,  on  the  whole,  the  scale  did  not 
preponderate  In  favor  of  the  presumption, 
and  against  the  defendant's  proof,  tbe  plain- 
tiff bad  not  made  out  ber  case,  since  she 
failed  to  meet  and  overcome  the  burden  of 
proof."  In  Mex.  Central  R.  R.  Co.  v.  Laurl- 
cella.  87  Tex.  277,  28  S.  W.  27Y,  47  Am.  St. 
Rep.  103,  plaintiff  was  injured,  while  a  pas- 
senger. In  a  derailment.  The  Jury  were  In- 
structed that,  unless  the  railroad  company 
overcame  the  presumption  of  negligence  aris- 
ing from  the  proof  of  derailment,  they  should 
And  In  favor  of  plaintiff.  This  instruction, 
on  appeal,  was  held  erroneous,  the  coUrt  say- 
ing: "Although  tbe  derailment  of  the  train 
may  have  been  sufficient  to  raise  the  pre- 
sumption of  negligence,  yet  It  did  not  devolve 
upon  the  defendant  tbe  duty  of  showing, 
by  evidence  of  a  preponderating  weight,  that 
the  accident  was  not  the  result  of  negli- 
gence. It  was  entitled  to  a  verdict  if  tbe 
evidence  upon  the  issue  was  balanced;  that 
Is.  if  It  preponderated  on  neither  side." 
These  are  the  only  instructions  given  by  the 
court  and  challenged  which  we  deem  spe- 
cially worth  noticing.  Tbe  other  instructions 
criticised  correctly  state  tbe  law,  and  pre- 
sent no  questions  which  require  particular 
discussion. 

4.  One  of  tbe  grounds  of  the  motion  for  a 
new  trial  was  on  account  of  newly  discov- 
ered evidence.  This  consisted  of  the  testi- 
mony of  two  witnesses,  who  would  testify 
solely  upon  the  question  of  the  extent  of 
the  flashes  and  tbe  loudness  of  the  reports 
accompanying  them.  This  matter  was  all 
gone  into  upon  the  trial,  so  that  the  newly 
discovered  evidence  was  simply  cumulative. 
Hence  It  was  not  good  cause  for  a  new  trial. 
Reed  v.  Clark,  47  Cal.  194,  204.  This  dis- 
poses of  all  tbe  points  made  on  this  appeal 
Wbicl)  In  our  judgment  require  consideration, 


and,  finding  no  error  in  the  record  warrant- 
ing a  reversal,  the  Judgment  and  .order  are 
affirmed. 


We    concur. 
SHAW,  J. 


McFARLAND,    J.;     HEN- 


(147  Cat.  188) 
In  re  DOLE'S  ESTATE.     (S.  F.  4,037.) 
(Supreme  Court  of  California.    June  20,  1905.> 

1.  Wills— Contest  —  Pbesdmption  of  Com- 
petency. 

In  an  action  to  contest  a  will  after  pro- 
bate, it  is  presumed  that  testator  was  mentally 
competent 

[Ed.  Note. — FV>r  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  ig  101-llO.f 

2.  Same— Evidence  —  Previous  and  Subse- 
QDENT  Mental  Condition. 

In  an  action  to  contest  a  will,  evidence  of 
the  condition  of  testator's  mind  botii  before  and 
after  the  date  of  the  will  is  admissible,  but 
only  for  the  purpose  of  showing  the  condition 
of  mind  at  tbe  precise  date  when  tbe  will  was 
executed. 

[Ed.  Note. — For  cases  in  point,  see  voL  49, 
Cent.  Dig.  Wills,  {  120.] 

3.  Same— Evidence— Sufficiency. 

In  an  action  to  contest  a  will,  evidence 
held  insufficient  to  justify  submission  to  tbe 
jury  of  tbe  question  whether  deceased  was  men- 
tally  incompetent 

4.  Same— Jurisdiction  of  Pbobate  Court- 
Collateral  Attack. 

Under  Code  Civ.  Proc.  §  IS.'JO,  relative  to 
actions  to  contest  a  will  after  probate,  and  pro- 
viding that  if,  upon  hearing  the  proofs,  the  jury 
or  court  shall  decide  the  will  is  for  any  reason 
invalid,  or  that  it  is  not  sufficiently  proved  to 
be  the  last  will  of  the  testator,  the  probate 
must  be  annulled  and  revoiied,  tbe  objection 
that  the  court  which  admitted  the  will  to  pro- 
bate did  not  have  jurisdiction,  because  decedent 
was  not  a  resident  of  the  county  in  which  the 
will  was  probated,  cannot  be  raised  in  an  action 
to  contest  a  will,  especially  where  no  such  is- 
sue is  made  by  the  pleadings. 

lEd.  Note. — For  cases  in  point,  see  vol.  49. 
Cent.  Dig.  Wills,  §  907.] 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Alameda  Coun- 
ty; W.  E.  Greene,  Judge. 

Proceedings  to  contest  the  will  of  Elbridge 
Dole,  deceased.  I<Yom  a  Judgment  of  non- 
suit, contestants  appeal.    Affirmed. 

Jellett  &  Meyerstein  and  R.  H.  E.  Espey, 
for  appellants.  Gibson,  Woolner,  Crosby  & 
Ryker,  for  respondents. 

COOPER,  C.  This  is  an  appeal  from  a 
Judgment  of  nonsuit  dismissing  the  contest 
of  the  will  of  deceased.  The  facts  are  sub- 
stantially as  follows:  In  July,  1900,  deceas- 
ed was  of  the  age  of  about  83  years,  and 
the  owner  of  an  estate  of  the  value  of  some 
$18,000.  He  then  resided,  and  had  for  many 
years  resided,  in  Hayward,  Alameda  coimty, 
with  Mary  A.  Dole,  the  widow  of  his  de- 
ceased brother,  who  had  taken  care  of  him 
and  furnished  him  a  home.  He  had  no  wife 
nor  child  nor  grandchild.  He  made  his  last 
will  and  testament,  and  therein  bequeathed 
to  his  nieces,  Lizzie  D^^^fll^BejRgf^Helen 
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Noyee,  and  Caroline  Webb  (being  four  of  the 
contestants),  all  residents  of  Bangor,  Maine, 
the  sum  of  $500  each.  To  Mrs.  Eva  R.  Hich- 
born,  his^iece,  and  a  daughter  of  Mary  A. 
Dole,  and  to  her  two  children,  Blanche  A. 
HichlKtm  and  A.  F.  Hichborn,  he  gave  |500 
each.  The  residue  of  bis  estate  he  left  to 
his  sister-in-law  Mary  A.  Dole  and  her  son 
Walter  W.  Dole,  share  and  share  alike,  and 
appointed  said  Walter  W.  Dole  the  executOT 
of  his  will.  The  will  was  duly  executed  and 
witnessed  by  E.  G.  Ryker  and  B.  S.  Warren. 
.In  April,  1901,  JIary  A.  Dole  applied  for 
and  was  granted  letters  of  guardianship  up- 
on the  person  and  estate  of  deceased  by  the 
probate  court  of  Alameda  county,  and  she 
duly  qualified  as  such  guardian.  About  this 
time  Mrfry  A.  Dole  and  deceased  left  Hay- 
ward,  and  made  their  home  with  Mrs.  Hich- 
born, in  the  city  of  San  Francisco,  where 
deceased  continued  to  make  his  home,  re- 
ceiving the  care  and  attention  of  his  sister- 
in-law  and  niece,  until  May,  1902,  when  he 
died,  at  the  age  of  84  years  and  6  months. 
In  June,  1902,  the  executor  named  therein 
filed  the  will  and  petitioned  for  letters  tes- 
tamentary in  the  county  of  Alameda.  The 
will  was  admitted  to  prolKtte  by  the  superior 
court  of  Alameda  county  on  the  7th  day  of 
July,  1902,  and  Walter  W.  Dole  appointed  ex- 
ecutor thereof.  The  court  found  in  the  or- 
der admitting  the  will  to  probate  that  de- 
ceased at  the  time  of  his  death  was  a  resi- 
dent of  the  county  of  Alameda,  and  that  at 
the  time  of  the  execution  of  the  will  he  was 
of  sound  and  disposing  mind,  and  not  acting 
under  diu'ess  or  undue  InQuence.  This  con- 
test praying  for  the  revocation  of  the  pro- 
bate of  the  will  was  commenced  July  3, 
1903,  within  the  year  after  its  admission  to 
probate.  The  contest  came  on  for  hearing 
in  April,  1904,  before  the  court  with  a  jury, 
and  at  the  close  of  the  testimony  on  the 
part  of  the  contestants  the  court,  on  motion 
of  the  attorney  for  the  executor,  granted  a 
nonsuit 

Counsel  for  appellants  claim  that  there  are 
two  propositions  on  which  fhe  case  should  be 
reversed:  First,  that  the  evidence  was  suffi- 
cient for  the  case  to  go  to  the  Jury  upon  the 
question  of  the  mental  capacity  of  the  de- 
ceased to  make  the  will,  and  hence  that  the 
court  erred  in  holding  otherwise;  and,  sec- 
ond, that  the  superior  court  of  Alameda 
county  had  no  jurisdiction,  Iiecause  deceased 
did  not  reside  in  that  county  at  the  time  of 
his  death.  We  will  discuss  the  two  proposi- 
tions in  the  order  presented. 

The  contestants  allege  about  all  the  stat- 
utory grounds  of  contest  under  five  separate 
headings,  alleging  that  the  will  was  not  the 
will  of  deceased;  that  it  was  not  signed  by 
him;  that  it  was  not  attested  by  two  wit- 
nesses, as  required  by  law;  that.it  was  pro- 
cured by  restraint,  undue  influence,  and 
fraudulent  representations;  and  that  at  the 
time  it  was  executed  deceased  was  "not  of 


sound  and  disposing  mind,  and  was  a  per- 
son of  imsound  mind,  and  wholly  incompe- 
tent and  unable  to  execute  a  will  or  any  other 
legal  document,  and  wholly  incompetent  to 
transact  any  business  whatever,  and  was  non 
compos  mentis."  All  the  alleged  grounds  of 
contest  are  now  abandoned  except  the  latter, 
whlcli  brings  us  to  the  question  as  to  wheth- 
er or  .not  the  evidence  is  sufficient  to  show 
that  deceased  at  the  time  he  executed  the 
will  was  not  of  sound  and  disposing  mind. 
It  must  be  borne  in  mind  that  deceased  is 
presumed  to  have  been  of  sound  and  dis- 
posing mind;  that  the  probate  court  has  found 
and  adjudged  in  its.  order  admitting  the  will 
to  probate  that  he  was  of  sound  and  dis- 
posing mind,  and  that  the  burden  was  upon 
contestants  to  allege  and  prove  that  he  was 
not  of  su^h  sound  and  disposing  mind. 
While  evidence  of  the  condition  of  the  testa- 
tor's mind,  both  before  and  after  the  date  of 
the  testamentary  act,  was  admissible,  yet 
such  evidence  was  important  only  so  far  as 
It  tended  to  show  the  condition  of  the  mind 
of  deceased  at  the  very  date  of  the  execution 
of  the  will.  In  r^  WUson,  117  Cal.  276,  49 
Pac.  172,  711.  The  right  to  dispose  of  one's 
property  by  will  is  most  solemnly  assured  by 
the  law  of  the  land,  and  is  a  most  valuable 
incident  to  ownership.  The  beneficiaries  of 
a  will  are  as  much  entitled  to  protection  as 
any  other  property  owners;  and  hence  the 
rule  that  a  will  cannot  be  set  aside  except 
upon  allegation  and  proof  that  it  was  not  in 
fact  the  will  of  the  testator,  or  that  he  did 
not  have  a  mind  capable  of  disposing  of  his 
property.  In  re  McDevltt,  95  Cal.  33,  30 
Pac.  101. 

The  evidence  shows  that  deceased  at  the 
time  he  made  the  will  was  old  and  feeble, 
and  fast  approaching  the  end,  but  this  of  it- 
self is  not  sufficient  to  Justify  the  court  or 
Jury  in  setting  aside  the  will.  Even  in  old 
age,  if  the  testator  knows  his  property  and 
the  manner  in  which  it  is  Invested,  and  his 
relatives  who  are  the  object  of  hia  ixsunty, 
tie  may  make  a  valid  will.  It  is  not  neces- 
sary that  his  memory  be  perfect,  The  aged 
person  often  fails  to  remember  the  details 
of  business  and  the  names  of  his  friends, 
but  this  is  often  the  case  with  persons  in 
the  prime  of  life.  The  memories  and  rea- 
soning powers  of  people  even  in  the  prime 
of  life  differ  as  the  features  of  each  individ- 
ual differ  in  a  multitude  of  ten  thousand. 
Of  course.  If  the  mind  of  the  testator  no 
longer  grasps  the  facts  in  relation  to  hl^ 
property,  its"  situation,  and  the  objects  of 
his  Iwunty,  there  is  no  mind  capable  of  dis- 
posing. Underbill  on  the  Law  of  Wills,  voL 
1,  18  114  to  117,  inclusive.  In  the  latter 
section  the  author  says:  "It  is  safe  to  say 
that  old  age  alone,  no  matter  how  great, 
never  did  and  cannot  invalidate  a  will,  if 
from  all  the  evidence  it  appears  that  the 
testator  had  sufficient  capacity."  In  Wad- 
dington  y.  Buzby,  45  N.  J.  Eq.  173,  16  AU. 
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690,  14  Am.  St  Bep.  706,  the  court  held  that 
deceased,  although  feeble  and  83  years  old, 
was  capable  of  making  a  will.  The  cou'rt 
said:  "She  wag  feeble  and  forgetful  to  the 
extent  of  persons  ordinarily  at  such  an  ad- 
vanced age,  and  she  was  nearly  blind,  so 
tliat  she  could  not  read,  or  did  so  with  diffi- 
culty. But  she  could  at  that  time  go  about 
the  house,  knew  the  members  of  tlie  family, 
talked  about  her  business  affairs,  remember- 
ed the  amount  of  her  property  and  where  It 
was  invested,  objected  to  the  reduction  of  the 
percentage  of'  interest,  took  part  in  the  rou- 
tine of  the  bouse  and  the  payment  of  bills, 
and  conversed  with  visitors  whom  she  knew. 
She  had  been  an  Intelligent  woman,  but  not  ^ 
Of  very  strong  will,  rather  reticent  than 
talkative,  and  t)ecame  more  silent  and  ab- 
sent-minded as  she  grew  old.  She  was  In- 
jured by  a  fall,  and  failed  in  physical  and 
mental  strength  from  that  time  gradually  un- 
til her  death.  The  opinions  of  witnesses  as 
to  her  mental  capacity  are  of  no  weight,  un- 
less sustained  by  facts  on  which  such  opin- 
ions are  founded.  •  •  *  It  is  shown  to 
my  satisfaction  that  the  testatrix  at  the 
time  she  executed  this  writing  was  capable 
of  recollecting  the  property  she  was  about 
to  dispose  of,  understanding  the  manner  of 
distributing  it  therein  set  forth,  the  objects 
of  her  bounty,  and  the  nature  of  the  business 
in  which  she  was  engaged.  If  so,  she  had 
the  requisite  mental  capacity."  This  com-t 
said  in  Estate  of  Motz,  136  Cal.  662,  69  Pac. 
295:  "The  soundness  of  mind  required  for 
making  a  will  has  relation  to  the  act  of  the 
testator  In  making  final  disposition  of  his 
property  as  he  desires.  Although  feeble  in 
health,  suffering  under  disease,  aged  and- in- 
firm, the  testator,  if  of  sound  mind  with 
reference  to  the  disposition  of  his  property, 
may  make  a  will.  If  he  is  aole  to  under- 
stand and  carry  in  mind  the  nature  and  sit- 
uation of  Ills  property,  and  his  relations  to 
his  relatives  and  those  around  him,  with 
clear  remembrance  as  to  those  in  whom,  and 
those  things  in  which,  he  has  been  mostly 
Interested,  capable  of  understanding  the  act 
he  is  doing  and  the  relation  In  whicb  h^ 
stands  to  the  objects  of  his  bounty,  free 
from  any  delusion,  the  effect  of  disease, 
which  might  lead  him  to  dispose  of  his  prop- 
erty otherwise  than  he  would  if  he  knew 
and  understood  what  he  was  doing,  be  has 
the  capacity  to  make  a  will." 

We  have  carefully  read  all  the  evidence, 
and,  in  view  of  the  rules  above  laid  down, 
we  are  of  opinion  that  the  evidence  was  not 
sufilcient  to  show  the  Jury  that  deceased  was 
of  unsound  mind  at  tbe  time  he  made  the 
will.  It  would  serve  no  useful  purpose  to 
particularly  narrate  the  evidence.  Deceased, 
at  and  about  the  time  be  made  the  will,  talk- 
ed intelligently  about  his  business  affairs; 
remembered  the  property  he  owned,  and  Its 
location  and  value.  He  went  dally  to  the 
post  office  for  tbe  mail,  and  would  sit  down 


and  rest  and  smoke,  talking  with  bis  ac- 
quaintances. About  this  time  he  went  to 
his  neighbor  Armstrong  to  have  him  compute 
the  interest  on  some  promissory  notes.  He 
talked  to  Armstrong  about  his  money  mat- 
ters and  about  Investing  in  government 
bonds;  told  him  he  had  |4,000  in  tbe  bank 
which  he  desired  to  invest  Armstrong  told 
blm  to  see  liis  nephew  Walter  Dole,  and  have 
the  money  put  in  a  savings  bank  in  San 
Francisco,  which  advice  deceased  appears  to 
have  taken.  After  be  made  tbe  will,  de- 
ceased went  to  Walnut  Creek  for  tbe  pur- 
pose of  collecting  |800  that  was  due  him 
from  one  Wood;  took  one  Abdol  with  bito, 
and  they  collected  the  money.  He  told  Arm- 
strong that  he  had  two  houses  at  Walnut 
Creek,  but  could  not  collect  any  rent?  tliat  he 
was  going  to  the -firm  of  Crosby  &  Ryker,  at 
Walnut  Creek,  and  get  them  to  attend  to  bis 
business  there.  He  always  knew  Armstrong, 
and  conversed  with  him  about  business.  He 
often  visited  the  shop  of  one  Bridge,  a  neigh- 
bor, and  told  Bridge  that  he  used  to  work  at 
making  buggies  and  wagons,  and  that  be 
used  to  get  several  hundred  dollars  for  a 
buggy  such  as  Is  now  sold  for  $75.  On  one 
occasion  he  told  Bridge  about  having  loaned 
$20  to  one  Chisholm,  and  that  be  had  not 
succeeded  in  collecting  It  He  also  told 
Bridge  about  his  relationship  to  Walter  Dole. 
He  went  often  to  the  Jeweler's  to  get  bis 
watch  regulated.  He  loaned  $10  to  John 
M.  Bridge,  but  when  Bridge  wanted  a  larger 
loan  he  "found  he  couldn't  make  anything 
out  of  bim."  He  paid  liis  board  to  his  sister- 
in-law,  and  consulted  a  lawyer  about  bis 
business.  His  will  shows  that  be  remember- 
ed bis  nieces  in  Bangor,  Me.,  and  be  gave 
the  bulk  of  his  property  to  those  who  had 
taken  care  of  him  in  his  old  age.  This  was 
the  most  natural  thing  to  do.  It  Indicates  a 
Just  and  proper  feeling  toward  those  who 
tiad  given  blm  comfort  and  care  in  his  old 
age.  It  is  true  that  several  witnesses  testi- 
fied that  he  was  childish  and  forgetful,  but 
this  evidence  nearly  all  bad  relation  to  times 
after  he  bad  made  the  will.  Of  course,  dur- 
ing the  later  years  of  bis  nfe  he  became  quite 
feeble,  and  would  often  go  to  sleep  in  his 
chair  while  smoking  Ills  pipe.  No  acts  or 
conduct  of  deceased  at  or  about  tbe  time 
be  made  tbe  will  would  indicate  that  be  did 
not  know  what  be  was  doing,  or  wltat  prop- 
erty he  was  disposing  of.  Neither  of  the  at- 
testing witnesses  to  the  will  was  called  as 
a  witness,  nor  the  party  who  wrote  it.  It 
is  clear  that,  if  the  Jury  had  found  a  verdict 
for  contestants  on  this  testimony,  it  would 
have  been  the  duty  of  the  court  to  set  it 
aside.  In  such  case  It  was  its  duty  to  grant 
a  nonsuit  Downing  v.  Murray,  113  Cal.  455, 
45  Pac.  869. 

The  contestants  cannot  be  allowed  In  this 
collateral  proceeding  to  claim  that  deceased 
was  not  a  resident  of  Alameda  county  at  the 
time  of  bis  deatlu    In  bearing  the  petition 
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for  probate  of  the  will,  the  court  found  and 
determined  that  deceased  was  a  resident  of 
Alameda  county  at  the  time  of  bis  death.  The 
order  admitting  the  will  to  probate  was  not 
appealed  from,  and  became  final.  Code  CIt. 
Proc.  §  1715.  In  the  petition  for  the  revoca- 
tion of  the  probate  of  the  will  the  contestants 
do  not  attempt  to  claim  or  allege  that  de- 
ceased was  not  a  resident  of  the  county  of 
Alameda  at  the  time  of  his  death,  or  that 
the  superior  court  of  Alameda  county  did  not 
have  Jurisdiction.  On  the  contrary,  they  al- 
lege that  the  will  was  admitted  to  probate 
"by  an  order  duly  giren  and  made."  In  their 
opening  brief  they  allege  that  evidence  was 
offered  "in  support  of  the  single  ground  of 
contest  that  the  testator  was  incompetent 
to  make  a  will  at  the  time  the  will  under  con- 
test was  executed."  Not  only  this,  but  the 
statute  does  not  give  the  right  to  contest  a 
will  after  probate  upon  the  ground  that  the 
court  did  not  have  Jurisdiction.  The  stat- 
ute provides:  "If,  upon  hearing  the  proofs 
of  the  parties,  the  Jury  shall  find,  or  if  no 
Jury  is  had,  the  court  shall  decide,  that  the 
will  is  for  any  reason  invalid,  or  that  it  is 
not  sufficiently  proved  to  be  the  last  will  of 
the  testator,  the  probate  must  be  annulled, 
and  revoked."  Code  Civ.  Proc.  g  1330.  The 
determination  of  the  probate  court  as  to  the 
residence  of  deceased  at  the  time  of  his 
death  is  final  In  all  collateral  proceedings. 
•Irwin  V.  Scrlber,  18  Gal.  500;  In  re  Griffith, 
84  Cal.  107,  28  Pac.  528,  24  Pac.  HSi;  In  re 
Eicbhoff,  101  Cal.  005,  36  Pac.  11;  Estate  of 
Latour,  140  Cal.  421,  73  Pac.  1070,  74  Pac. 
441.  As  this  proceeding  was  instituted  for 
the  purpose  of  revoking  the  probate  of  a 
will,  which  had  become  final,  except  subject 
to  attack  in  the  manner  provided  by  the  stat- 
ute, and  as  the  statute  does  not  provide  that 
want  of  Jurisdiction  is  one  of  the  grounds 
upon  which  such  probate  may  be  revoked, 
it  is  clear  that  the  question  now  attempted  to 
be  raised  is  collateral.'  The  petition  filed  by 
contestants  gave  respondent  no  notice  of  any 
such  ground  of  attack.  It  was  not  one  of 
the  issues  made  by  the  pleadings  before  the 
trial  court 

Error  is  claimed  to  have  been  committed 
by  the  court  in  its  ruling  in  striking  out  on 
respondents'  motion  an  answer  of  the  wit- 
ness Bridge,  and  in  sustaining  respondents' 
objection  to  a  question  asked  by  contestants 
of  the  witness  Sigle.  We  think  the  rulings 
were  proper,  and,  if  otherwise,  they  were  not 
of  sufficient  Importance  to  Justify  a  reversal 
of  the  Judgment.  In  fact,  counsel  for  appel- 
lants do  not  insist  upon  them  in  their  reply 
brief. 

We  a^se  that  the  Judgment  be  affirmed. 

We  concur:  HARRISON,  C;  GRAY,  O. 

For  the  reasons  given-  In  the  foregoing 
opinion,  the  Judgment  appealed  from  is  af- 
firmed: HENSHAW,  J.;  McFARLAND,  J.; 
LORIGAN.  J. 
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(S.  F.  3,161.)* 
(Supreme  Court  of  California.    June  19,  1905.) 

MUNICIFAI.       COBPOBATIONS       —      CHABTBBr— 

Amendment— Bonds— AuTHOBiTT  xo  Issue 

— Statutes— Repeal. 

Piacerville,  having  been  incorporated  in 
1859,  was  authorized  by  Act  April  3,  1863  (St. 
1863,  p.  166,  c.  134),  to  issue  certain  bonds  for 
the  relief  of  its  fire  department,  which  act  be- 
came effective  immediately  on  its  passage.  At 
the  same  session.  Act  April  6,  1863  (St.  1863, 
p.  211,  c.  160),  was  passed,  reincorporating  the 
city,  which  took  effect  on  the  third  Tuesday 
of  April  that  year,  and  contaiaed  a  provi- 
sion fliat  the  act  incorporating  the  city,  passed 
March  7,  18.59  (St  1859,  p.  77,  c.  93),  and  all 
acts  amendatory  thereto,  were  repealed.  Held, 
that  the  reincorporation  act  repealed  the  bond 
act,  which  was  amendatory  of  the,  city's  orig- 
inal charter,  and  conferred  on  the  city  as  rein- 
corporated no  power  to  issue  such  bonds. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  M.  Seawell,  Judge. 

Action  by  Elizabeth  A.  Wichman,  as  execu- 
trix, etc.,  against  the  city  of  Piacerville. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

Crittenden  Thornton  and  J.  F.  Ripley,  for 
appellant  George  H.  Thompson,  for  re- 
spondent 

HENSHAW,  J.  This  action  was  at  law  to 
recover  upon  seven  bonds  Issued  by  the  de- 
fendant municipality  under  an  act  of  the 
Legislature  entitled  "An  act  authorizing  the 
common  council  of  the  city  of  Piacerville  to 
issue  certain  bonds  for  the  relief  of  the  fire 
department  of  said  city,"  approved  April  3, 
1863.  St  1863,  p.  166,  c.  134.  The  defendant 
demurred  to  plainttfTs  amended  complaint 
upon  several  grounds.  The  demurrer  was 
sustained.  Judgment  passed  for  defendant, 
and  plaintiff  appeals.  ' 

The  general  demurrer  for  lack  of  facts  is 
decisive  of  this  controversy,  and  is  therefore 
the  only  proposition  wblch  need  be  consider- 
ed. It  Is  undisputed  that  the  city  of  Piacer- 
ville was  incorporated  by  charter  In  1859, 
and  continued  as  a  municipal  corporation 
from  that  date.  The  Legislature  passed  an 
act  to  reincorporate  the  city  of  Piacerville 
by  an  act  entitled  "An  act  to  reincorporate 
the  city  of  Piacerville  and  extend  the  limits 
thereof."  St  1863,  p.  211,  c.  160.  The  act 
was  approved  April  6,  18^,  and  took  effect 
upon  the  third  Tuesday  in  April  of  that  year. 
The  same  session  of  the  Legislature  passed 
the  bond  act  above  referred  to,  which  was 
approved  April  3,  1863,  and  by  its  terms  be- 
came effective  Immediately  after  its  passage. 
The  act  reincorporating  the  city  of  Piacer- 
ville was  a  complete  charter,  not  an  amend- 
ment to  the  old  charter,  and  contained  the 
express  provision  that  "An  act  entitled  'An 
act  to  Incorporate  the  City  of  Piacerville,' 
passed  March  7,  one  thousand  eight  hundred 
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and  flfty-nlne,  and  all  acta  amendatory  there- 
of, are  hereby  repealed."  The  situation  thus 
presented  is  that  the  act  authorizing  the 
bonds  Waa  a  power  conferred  upon  the  old 
municipality.  By  respondent  It  is  contended 
that  the  act  was  in  its  nature  amendatory  of 
the  charter  of  1859,  and  that  the  effect  of 
the  act  of  reincorporation  was  to  repeal  the 
bond  act  as  an  amendatory  act  oi  the  old 
charter,  or,  more  broadly  stated,  it  was  a 
power  conferred  upon  the  old  corporation, 
the  exercise  of  which  was  not  conferred  up- 
on, nor  continued,  to  the  new  corporation; 
that  the  power  Itself  therefore  lapsed,  and 
could  not  be  exercised  by  the  reincorporated 
city.  Appellant's. contention,  upon  the  other 
hand.  Is  that  the  reincorporation  was  but  a 
contlnuatlofl  In  a  new  form  of  the  old  city, 
and  that  all  the  rights,  powers,  and  duties 
which  belonged  to  the  earlier  manldpallty 
werfe  continued  In  full  force  tinder  the  new 
charter.  In  support  of  her  contention  appel- 
lant cites  certain  cases,  each  of  which  has 
been  glyen  careful  consideration.  No  one  of 
tbeai  cases,  however,  bears  out  appellant's 
contention.  One  and  all  tbey  have  to  do, 
not  with  the  power  of  a  reincorporated  town 
to  create  a  new  obligation  not  Included  In 
terms  or  by  necessary  implication  In  the 
charter  grant  of  power,  they  have  to  do  sim- 
ply with  the  questl6n  of  the  responsibility 
of  a  reincorporated  town  for  the  obligations 
legally  created  by  its  predecessor.  In  all  of 
these  cases  It  Is  recognized  that  the  strict- 
ness of  the  common-law  rule  has  been  modi- 
fled,  arid  that  such  obligations  become  a  le- 
gal burden  upon  the  reincorporated  city  with- 
out express  provision  In  the  new  charter  to 
that  effect,  and  that,  snch  being  the  law, 
the  power  to  meet  and  extingnisb  such  obli- 
gations by  taxation  or  other  appropriate 
method  is  likewise  continued.  Such  was  the 
decision  of  this  court  In  People  v.  The  City 
&  County  of  San  Francisco,  21  Oal.  668,  696. 
Snch  was  the  case  of  Broughton  y.  Pensacola, 
93  U.  S.  266,  23  L.  Ed.  896;  Mt.  Pleasant  v. 
Beckwlth,  100  U.  S.  520.  25  L.  Ed.  699;  Shap- 
lelgh  V.  San  Angelo,  167  U.  S.  646,  17  Sup. 
Ct  ftri?.  42  L.  Ed.  310;  Louisiana  v.  Pilsbury, 
105  U.  S.  278,  26  L.  Ed.  1090;  Mobile  v.  Wat- 
son, 116  U.  S.  289,  6  Sup.  Ct.  398.  29  L.  Ed. 
620.  The  syllabus  In  the  last  case  Illustrates 
the  doctrine  and  general  features  of  them 
all.  It  Is  as  follows:  "When  a  municipal  cor- 
poration with  fixed  boundaries  is  dissolved 
by  law.  and  a  new  corporation  Is  created  by 
the  Legislature  for  the  same  general  pur^ 
poses,  but  with  new  boundaries,  embracing 
less  territory,  but  containing  substantially 
the  same  population,  the  great  mass  of  the 
taxable  property,  and  the  corporate  property 
of  the  old  corporation  which  passes  without 
consideration  and  for  the  same  uses,  the 
debts  of  the  old  corporation  fall  upon  the 
new  corporation  as  its  legal  successor;  and 
powers  of  taxation  to  pay  them,  which  it  had 
at  the  time  of  their  creation,  and  which  en- 
tered Into  the  contracts,  also  survive 'and 


pass  Into  the  new  corporation."  But  such,  It 
should  be  repeated,  is  not  the  question  pre- 
sented fn  this  case.  Here,  the  new  city  of 
Placerville  Is  not  being  called  upon  to  liq- 
uidate obligations  Incurred  by  Its  predeces- 
sor. It  is  called  upon  to  meet  obligations 
which  the  new  city  itself  Incurred,  and  the 
sole  question  Is,  whether  It  bad  the  power 
to  create  the  obligation  in  question,  or  wheth- 
er that  creation  was  ultra  vires.  That  It 
had  no  such  power  by  the  terms  of  the  new 
charter  is  undisputed,  and,  saving  In  those 
cases  alone  where  powers  are  continued  for 
the  sole  and  necessary  purpose  of  meeting 
pre-existing  obligations,  the  new  organic  law 
of  the  city  became  the  sole  and  absolute 
measure  of  its  power. 

The  proposition  that  charters  of  municipal 
corporations  are  special  grants  of  power 
from  the  sovereign  authority,  and  are  to  be 
strictly  construed,  and  that  whatever  power 
Is  not  given  expressly,  or  as  a  necessary 
means  to  the  execution  of  expressly  given 
powers,  is  withheld,  is  a  proposition  too  weH 
settled  to  call  for  discussion.'  Douglas  v. 
Mayor  of  Placerville,  18  Cal.  645.  Equally 
well  settled  Is  It  that  want  of  power  is  al- 
ways a  defense  to  a  municipal  cori>oratlon, 
and  that  no  estoppel,  by  conduct  or  by  rati- 
fication, to  raise  the  question  of  want  of  pow- 
er, can  be  urgred  against  such  corporation. 
This  last  is  a  rule  of  necessity.  If  a  corpora- 
tion, by  ratification,  could  validate  an  act, 
void  as  being  ultra  vires,  no  limit  could  be 
set  to  its  powers.  It  could  enter  into  any 
contract  absolutely  without  authority  at  law, 
and,  by  the  simple  process  of  recognition  and 
ratification  of  the  void  contract,  give  it  valid- 
ity. Such  a  rule  could  not  of  course,  be  tol- 
erated. Brandensteln  v.  Hoke,  101  Cal.  131, 
35  Pac.  6C2;  Sotro  v.  Pettlt,  74  Cal.  332.  16 
Pac.  7,  5  Am.  St  Rep.  442;  Smith  v.  Brod- 
erick,  107  Cal.  649,  40  Pac.  1033,  48  Am.  St 
Rep.  167;  1  Dillon,  Municipal  Corporations 
(4th  Ed.)  8}  445,  446.  This  rule  of  construc- 
tion that  the  charter  is  the  measure  of  the 
powers  of  the  municipality,  and  that  in  the 
case  of  the  reincorporation  of  a  city,  or  of  a 
city  succeeding  another  municipality,  the 
new  charter  contains  the  mode  of  exercise 
and  measure  of  Its  powers.  Is  definitely  de- 
clared in  First  Municipality  of  New  Orleans, 
1  Rob.  (La.)  279.  It  was  applied  by  this  court 
in  the  recent  case  of  Fritz  v.  City  &  County 
of  San  Francisco,  132  Cal.  S73,  64  Pac.  566. 
where  it  was  held  that  the  terms  of  the  new 
charter  of  the  city  and  county  which  bad 
gone  into  effect  superseded  the  provisions  of 
the  earlier  park  and  boulevard  bonding  act 
and  that  bonds  which  had  been  actually  vot- 
ed under  this  latter  act  could  not  be'lawfully 
Issued  under  the  terms  of  the  new  charter. 
Nor  can  the  fact  that  the  bonding  act  was 
passed  at  the  same  session  of  the  Legislature 
with  the  reincorporation  act  be  considered 
as  aiding  appellant's  position.  In  Mendocino 
County  V.  Bank  of  Mendocino,  86  Cal.  257, 
24  Pac.  1002,   Ex  parte  Benjamin,  66  Cat 
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310,  4  Pac.  23,  and  In  Santa  Clara  t.  S.  P.  R. 
R.  Co.,  66  Cal.  642,  «  Pac.  744,  It  was  held 
tliat  section  4045  of  tbe  Political  Code,  pre- 
scribing duties  and  powers  of  boards  of  su- 
pervisors, was  superseded  and  repealed  by 
tbe  county  goremment  act,  which  was  pass- 
ed on  the  very  next  day. 

The  judgment  appealed  from  Is  therefore 
affirmed. 


We    concur: 
OAN,  J. 


McFARLAND,    X;    LORI- 


(147  Cat.  236) 

In   re  THOMAS'   ESTATE.     .(L.  A.  1,508.) 

(Supreme  Court  of  California.    June  24,  1905.) 

1.  Irrigation  Corporations— Shares  as  Ap-, 

PUBTENANT    TO    LaND— EFFECT   OF    STATUTE. 

Civ.  Code,  S  324,  declares  that  any  corpo- 
ration organized  to  supply  water  may,  in  its  by- 
laws, provide  tiiat  water  sliall  only  be  supplied 
to  owners  of  capital  stock,  and  tiiat  such  stock 
shall  be  appurtenant  to  certain  lands,  when 
the  same  are  described  in  the  certificate  issued 
therefor,  and  that  in  such  case  tbe  share«  of 
stock  shall  only  be  transferred  with  the  land, 
and  shall  pass  as  an  appurtenance  thereto. 
Held  that,  if  the  shares  of  a  corporation  not 
organized  in  compliance  with  this  statute  had 
become  appurtenant  to  land  i)efore  the  statute 
was  enacted,  it  had  no  invalidating  effect  upon 
the  rights  so  acquired. 

2.  Samk— Severance  of  Water  Rights. 

Owners  of  land,  as  appurtenant  to  which 
they  owned  a  right  to  use  waters  from  a  stream 
for  irrigation,  conveyed  their  water  rights  to  a 
corporation,  receiving  shares  in  proportion  to 
the  number  of  hours  each  was  entitled  to  use 
the  water ;  the  certificate  of  stock  referring  to 
no  land  or  water,  but  merely  reciting  that  the 
person  named  therein  was  entitled  to  the  speci- 
fied number  of  shares  of  the  corporation,  trans- 
ferable on  the  books  by  indorsement  and  sur- 
render of  the  certificate,  though  there  was  an 
understanding  that  each  was  entitled  to  water 
corresponding  to  the  number  of  shares  owned 
by_  hinj.  The  corporation  sold  no  water — dis- 
tributing ail  the  water  at  its  disposal  to  its 
stockholders — and  consequently  paid  no  cash 
dividends.  An  owner  of  a  part  of  the  land  and 
of  certain  shares  of  stock  sold  tbe  land,  and 
transferred  to  the  purchaser  the  shares  of 
stock,  without  any  additional  compen.sation. 
This  tract  of  land  was  improved  by  an  orchard, 
which  increased  its  value  to  about  10  times 
what  it  would  have  been  without  the  orchard, 
and  the  orchard  could  not  be  maintained  with- 
out the  use  of  the  water.  Held,  that  the  convey- 
ance by  the  original  owner  of  tlie  tract  to  the 
corporation  of  the  appurtenant  water  right  did 
not  segregate  the  water  right  from  the  land, 
but  merely  changed  its  form,  and  hence,  under 
Civ.  Code,  S  1311,  providing  that  every  devise 
of  land  conveys  all  the  estate  of  the  devisor, 
etc,  a  devise  of  the  land  carried  with  it  the 
shares  of  stock  in  the  irrigation  company,-  as 
appurtenant  thereto. 

In  Bank.  Appeal  from  Superior  Court, 
Orange  County;  Z.  B.  West,  Judge. 

Judicial  settlement  of  tbe  estate  of  C.  W. 
Thomas,  deceased.  fYom  a  decree  of  dis- 
tribution, Elizabeth  Thomas  appeals.  Af- 
firmed. 

Scarborough  &  Forgy,  for  appellant.  F.  O. 
Daniel  and  U.  Y.  Williams,  for  respondent 


BBATTT,  0.  J.  This  Is  an  appeal  by  Eaiza- 
beth  Thomas,  widow  of  tbe  deceased,  and 
residuary  legatee  under  bis  will,  from  that 
part  of  the  decree  of  distribution  of  his  es- 
tate which  gives  to  Mrs.  Charles  Bryant  and 
her  children  eigbt  shares  of  the  capital  stock 
of  tbe  Trabaca  Water  Company,  and  dhwcts 
tbe  executors  to  transfer  tbe  same  to  them. 
Tbe  will  contains  tbe  following  clause:  "I 
hereby  give  and  devise  to  my  *eloved  sister, 
Mrs.  Charles  Bryant,  of  tbe'  State  of  Iowa, 
and  ber  children,  share  and  share  alike,  those 
certain  six  acres  of  land  situate  in  Orange 
County,  State  of  California,  purchased  by 
me  from  Albert  Fuller  in  the  year  A.  D. 
1807  or  1898."  After  other  special  devises, 
all  tbe  residue  of  the  property,  both  real  and 
personal,  was  left  to  the  appellant,  the  sur- 
viving wife.  The  decree  distributed  to  tbe 
respondents  tbe  six  acres  of  land  mentioned 
In  the  above  clause  of  tbe  will,  describing  it 
particularly,  and  adding  thereto  the  follow- 
ing: 'Together  with  tbe  water  rights  inci- 
dent and  appurtenant  thereto  or  thereto  be- 
longing or  appertaining,  including  eigbt 
shares  of  the  capital  stock  of  tbe  Trabuca 
Water  Company  which  were  tised  upon  the 
said  land  and  which  are  found  herein  to  be 
incident  and  appurtenant  to  and  belonging 
to  it."  And  It  further  directs  the  executors 
to  indorse  and  transfer  tbe  certificate  for  said 
stock,  so  that  the  same  could  be  transferred 
upon  the  books  of  the  company  to  respond- 
ent. The  question  is  whether  the,  eight 
shares  of  stock  were  appurtenant,  as  a  right 
to  so  much  water,  to  the  six  acres  of  land 
left  to  the  sister  and  ber  children,  and  con- 
sequently were  real  property,  or  whether 
tbey  were  personal  property  in  the  same 
sense  as  other  corporation  stock.  If  they 
were  appurtenant  to  the  land,  the  decree  was 
correct;  otherwise  not. 

Tbe  facts  relied  upon  in  support  of  the 
claim  that  tbe  capital  stock  in  question  Is 
appurtenant  to  the  six  acres  of  land  are  aej 
follows:  In  January,  1892,  tbe  six  acres  be- 
longed to  one  J.  P.  Fuller,  who,  with  some 
15  other  landowners  in  the  vicinity,  owned, 
as  appurtenant  to  their  several  tracts  of  land, 
the  right  to  the  use  of  the  waters  of  Trabuca 
creek  for  the  purposes  of  irrigation.  By 
agreement  or  acquiescence  of  all  the  owners, 
eSjCb  was  entitled  to  receive  in  bis  regular 
turn  all  the  water  of  the  creek  for  a  "run" 
of  a  certain  number  of  hours,  according  to 
tbe  area  of  land  Irrigated  by  him,  until  all 
the  owners  had  had  one  turn,  when  tbo 
course  of  delivery  was  repeated  in  the  same 
order.  Tbe  several  parties  so  owning  said 
water  as  appurtenant  to  the  respective  tracts 
of  land,  for  tbe  purpose  of- greater  economy 
and  convenience  in  the  systematic  manage- 
ment of  the  ditch  and  the  payment  of  the 
expenses  incident  thereto,  and  for  the  Just 
distribution  of  the  waters  of  said  creek  ac- 
cording to  the  recognized  rights  of  the  sev- 
eral owners,  incorporated  tbe  Trabuca  Wa- 
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ter  Company.  For  convenience  the  stock  of 
the  corporation  was  divided  Into  a  number 
of  shares  equal  to  the  aggregate  number  of 
hours'  use  of  the  water  necessary  to  give 
one  turn  to  each  of  the  owners.  Thereupon, 
In  March,  1892,  all  the  owners  conveyed  to 
the  corporation,  by  deed  of  grant,  the  ditches 
then  In  use  for  the  conveyance  of  the  water, 
and  all  their''  water  rights  In  the  waters  of 
Trabuca  creek.  This  deed  contains  the 
clause:  "Also  the  right  to  use  the  waters  of 
Trabuca  Creek  for  supplying  said  ditch. 
And  any  rights  which  may  have  accrued  to 
said  parties  by  their  use  of  the  waters  of 
said  creek  for  Irrigation."  In  payment  for 
this  conveyance  the  corporation  issued  to 
each  landowner  a  certiflcate  of  stock  for  a 
number  of  shares,  equal  to  the  number  of 
hours  to  which  be  had  been  entitled  to  use 
the  water  on  his  land  In  a  single  "turn." 
Each  share  of  stock  was  understood  by  the 
incorporators  to  represent  one  hour's  run  of 
water.  It  was  understood  by  the  incorpo- 
rators at  the  time,  and  the  custom  of  the  cor- 
poration ever  since  seems  to  have  been  In 
accordance  with  such  understanding,  that  no 
dividends  were  to  be  paid  upon  the  stock, 
but  that  each  owner  of  stock  was  entitled  to 
all  the  water  In  his  torn  for  a  number  of 
hours  equal  to  the  number  of  shares  of  stock 
held  by  him.  This  understanding  and  prac- 
tice were  vrlthln,  and  entirely  consistent 
with,  the  purposes  for  which  the  corporation 
was  formed,  which  were,  as  stated  In  its 
articles  of  incorporation,  "to  locate,  develop, 
buy,  sell  and  distribute,  water  for  Irrigating, 
manufacturing  and  domestic  puri)oses,  upon 
the  lands  described  as  follows:  •  •  • 
Also,  to  acquire  such  real  estate  as  may  be 
necessary  for  reservoirs,  pumping  works, 
rights  of  way,  water  ditches,  and  for  piping 
and  furnishing  water  to  the  town  of  San 
Juan  Capistrano."  The  corporation  has  nev- 
er undertaken  to  do  all  the  things  that  It 
might  lawfully  have  done  without  trans- 
gressing the  terms  of  its  charter,  but,  on  the 
other  hand,  it  has  neither  done  nor  attempted 
to  do  anything  ultra  vires.  It  has  acquired 
from  those  who  Joined  in  Its  formation,  and 
who  owned  lands  vrlthln  the  defined  dis- 
trict, water  rights  and  rights  of  way,  for 
which  It  bas  paid  by  Issuing  its  stock.  With 
money  raised  by  assessment  it  has  estab- 
lished a  pumping  plant,  and  It  bas  developed 
and  pumped  water  in  periods  of  scarcity.  It 
has  sold  no  water  to  outsiders,  and  conse- 
quently has  made  no  cash  dividends,  but  has 
distributed  to  its  stockholders',  in  proportion 
to  the  shares  held  by  them,  respectively,  all 
the  water  at  its  disposal.  It  has,  in  other 
words,  made  a  dividend  In  kind.  All  this 
has  been  done  not  in  pursuance  of  any  by-law 
formally  Inscribed  in  the  records  of  the  cor- 
poration, but  solely  In  accordance  with  a 
common  understanding  of  the  stockholders, 
which,  so  far  as  these  parties  and  this  con- 
troversy  are  concerned,  is  no  more   to   be 


questioned,  than  if,  it  existed  in  the  form  ot 
a  by-law. 

The  certificates  of  stock  Issued  by  the  cor- 
poration were  all  in  the  form  of  that  which  Is 
in  controversy  here,  wUch  is  as  follows: 

"No.  36,  8  shares,  capital  stock  136,000— 
360  shares  |100  each.  Capistrano,  Cal.,  Jime 
4,  1897.  This  cerUfies  that  C.  W.  Thomas  is 
entitled  to  eight  shares  of  the  capital  stock 
of  the  Trabuca  Water  Company,  transfer- 
able on  the  books  of  the  company  by  en- 
dorsement hereon  and  surrender  of  this  cer- 
tificate. Bichard  Eagan,  Secretary.  J.  E. 
Bacon,  President" 

No  by-laws  were  adopted  or  certificates  of 
stock  issued  In  conformity  with  section  324 
of  the  Civil  Code  as  amended  in  1895,  pro- 
viding that  shares  of  stock  In  a  water  com- 
pany, when  the  section  is  complied  with, 
shall  be  appurtenant  to  the  land  described 
in  the  certificate.  But  In  this  connection  it 
is  proper  to  note  the  fact  that  the  corpora- 
tion was  formed,  and  Its  practice  of  distrib- 
uting water  to  its  stockholders  established, 
more  than  three  years  before  the  passage  of 
this  amendment;  and,  while  It  is  true  that 
nothing  can  be  claimed  by  respondent  under 
this  law,  it  remains  equally  true  that  If,  be- 
fore its  enactment,  the  water  right  became 
appiurtenant  to  the  tract  devised  to  her  by 
other  lawful  means,  the  law  has  no  inval- 
idating effect  upon  the  right  so  acquired. 

The  original  certiflcate  for  the  eight  shares 
allotted  to  the  six-acre  tract  in  controversy 
was  Issued  to  J.  P.  Fuller  at  the  time  when 
he  and  others  conveyed  their  water  rights 
to  the  corporation — in  March,  1892.  In  Au- 
gust, 1893,  he  conveyed  the  land  and  the 
eight  shares  of  stock  to  Albert  Fuller  by  a 
deed  containing  express  mention  of  the  stock, 
which  was  thereupon  transferred  on  the 
books  of  the  company.  In  April,  1897,  Al- 
bert Fuller  conveyed  the  land,  without  men- 
tion of  the  stock,  to  Thomas.  But  upon  de- 
mand of  the  latter,  and  without  any  other 
consideration  than  the  price  of  the  land,  the 
certificate  of  stock  was  transferred  to  him, 
and  the  transfer  duly  registered.  There  was 
no  reason  for  this  transfer,  except  the  un- 
derstanding, shared  equally  by  grantor  and 
grantee,  that  the  water  right  evidenced  by 
the  certiflcate  was  part  of  the  land,  and 
passed  by  the  conveyance  of  tbe  land.  While 
the  land  was  owned  by  the  Fullers,  both  be- 
fore and  after  the  incorporation  of  the  com- 
pany, the  water  represented  by  tbe  eight 
shares  of  stock  was  used  to  irrigate  it,  and 
this  use  was  continued  by  Thomas  during 
the  entire  period  of  his  ownership.  The  land. 
In  its  natural  state,  without  water  for  Irriga- 
tion, would  produce  no  crops  other  than  bar- 
ley and  hay,  and  for  that  purpose  would  not 
be  worth  more  than  $50  an  acre.  But  the 
decedent  set  out  an  orchard  of  apples  and 
walnuts  on  it,  which  were  Just  coming  into 
bearing  at  the  date  of  the  trial,  and,  ac- 
cording to  the  evidence,  Increased  its  value 
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to  four  or  five  hundred  dollars  an  acre  Trlth 
the  water.  Without  the  water  the  trees 
would  die,  and  the  land  revert  to  its  orig- 
inal condition. 

It  would  be  a  waste  of  time  to  elaborate 
the  proposition  that  the  water  right  In  con- 
troversy was  appurtenant  to  the  land  devised 
to  the  respondent  up  to  the  time  when  J.  P. 
Fuller  delivered  bis  deed  to  the  corporation. 
The  appellant  seems  to  concede  so  much,  but 
she  contends  that  by  that  deed  the  water 
right  was  segregated  from  the  land,  and 
ceased  to  be  appurtenant.  To  this  proposi- 
tion she  cites  the  case  of  Gould  t.  Stafford, 
91  Cal.  146,  27  Pac.  643.  But  that  case  is 
only  authority  on  the  point  that  the  owner 
of  land  with  a  water  right  appurtenant  can 
convey  the  right  while  retaining  the  land, 
and  thus  sever  the  connection.  It  does  not 
follow,  however,  that,  when  he  and  other 
owners  in  common  of  the  source  of  supply 
convey  their  water  rights  to  a  corporation 
for  the  mere  purpose  of  convenience  in  the 
management  and  distribution  of  the  water 
back  to  tbem  according  to  their  respective 
rights,  there  is  any  severance  of  the  right 
from  the  land  to  which  it  was  appurtenant 
Such  was  the  nature  of  the  transaction  here. 
There  was  a  formal  conveyance  of  the  legal 
title  of  the  several  water  rights  to  the  cor- 
poration, but  simultaneously  the  grantors  re- 
ceived certificates  of  stock  which  constituted 
them  the  beneficiaries  of  everything  so  con- 
veyed in  the  proportion  of  their  original  In- 
terests. As  stockholders  they  became  enti- 
tled to  receive  their  proportionate  share  of 
all  that  the  company  was  authorized  to  di- 
vide. It  had  nothing  but  water  to  divide, 
and  of  that  they  received  the  same  share  and 
in  the  same  manner  and  order  that  they  had 
received  it  before  the  conveyance.  And  the 
successive  owners  of  the  six-acre  tract  ap- 
plied it  after  the  conveyance  to  that  tract 
as  they  had  done  before.  All  that  happened 
was  that  a  right  which  they  had  held  and 
exercised  under  one  title  before  the  convey- 
ance was  held  and  exercised  under  a  (for- 
mally) different  title  afterwards.  There  was 
in  fact  no  moment  of  time  when  they  lost 
the  right  to  use  the  water,  and  there  was 
no  cessation  of  its  use  on  the  particular 
tract.  Neither  the  corporation  nor  any  other 
persons  acquired  any  right  to  divert  it  to 
another  use.  And  the  question  whether  a 
water  right  is  appurtenant  to  a  particular 
tract  does  not  depend  In  the  least  degree 
upon  the  source  of  title  to  the  water  right. 
It  Is  made  appurtenant  to  the  land  by  use 
on  land  for  Its  benefit,  and  here  the  undis- 
puted right  of  the  Fullers  and  the  decedent 
■>o  receive  8  hours'  nm  of  all  the  company's 
r'Titer  out  of  every  360  hours  was  made  and 
continued  aM>urtenant  to  the  six-acre  tract 
by  use  on  the  land  In  the  Irrigation  of  trees 
that  greatly  Increased  Its  value,  and  would 
perish  without  it.  In  view  of  these  facts, 
it  is  clear  that  the  water  right  remained 
appurtenant  to  the  land,  that  it  would  have 


passed  by  conveyance  of  the  land,  and.  If 
so,  that  it  passed  by  the  devise  to  respondent 
(Civ.  (>>de,  i  1811),  and  did  not  fall  into  the 
residue  distributable  to  the  appellant. 

The  principal  argument  of  the  appellant, 
directed  against  this  view,  is  based  upon  the 
language  of  section  324  of  the  Civil  Code. 
That  section,  as  originally  enacted,  and  as  It 
stood  at  the  date  of  the  Incoriwratlon'of  the 
Trabuca  0>mpany,  provided  that  whenever 
the  capital  stock  of  a  corporation  was  divid- 
ed into  shares,  and  certificates  issued,  the 
shares  should  be  personal  property,  and 
transferable  by  indorsement.  It  is  evident 
that  this  provision  related  merely  to  tlie 
/mode  of  transfer  of  the  stockholder's  interest 
In  the  corporation;  making  the  indorsement 
and  delivery  of  bis  stock  cerOflcate  effective, 
as  between  him  and  his  vendee,  as  a  trans- 
fer of  his  interest  in  all  the  property  of 
the  corporation,  whether  real  or  personal. 
In  189S  this  section  was  so  amended  as  to 
except  from  its  operation  the  stock  of  water 
companies  upon  their  compliance  with  certain 
conditions;  that  is  to  say.  If  they  provided 
in  their  by-laws  that  water  should  only  be 
sold,  distributed,  supplied,  or  delivered  to 
owners  of  its  capital  stock,  and  that  such 
stock  should  be  appurtenant  to  certain  lands 
described  in  the  certlflcatee,  and  if  they  re- 
corded such  by-laws  In  the  counties  where 
the  lands  were  situated,  and  issued  certifi- 
cates accordingly,  then  such  shares  of  stock 
so  located  could  only  be  transferred  with  the 
lands,  as  appurtenant  thereto.  As  al>ove 
stated,  the  ctxiditions  prescribed  by  this 
amendment  were  never  compiled  with  by  the 
Trabuca  Water  Company,  and  its  shares  con- 
tinue to  be  personal  property  for  the  purpose 
of  transfer  by  mere  Indorsement.  But  It 
does  not  follow  from  this,  that  the  shares  In 
controversy  could  not  be  appurtenant  to  the 
land.  Conceding  that  they  were  so  far  per- 
sonal property  that  the  decedent  might  have 
transferred  the  water  right  by  indorsement 
of  the  certificate,  and  thereby  have  severed 
the  water  right  from  his  land.  It  remains  un- 
deniably true  that  the  right  represented  by 
the  certificate — the  right  to  receive  eight 
hours'  run  of  water  in  his  turn — was  appur- 
tenant to  the  land,  though  deemed  personal 
property  with  reference  to  the  mode  of  trans- 
fer. In  this  view,  the  stock  certificate  was 
merely  the  evidence  of  a  water  right,  which 
right,  though  capable  of  severance  from  the 
land  to  which  It  had  become  appurtenant, 
never  was  alienated  or  diverted  by  the  de- 
cedent in  his  lifetime,  but  remained  appur- 
tenant to  the  six-acre  tract  at  the  date  of  his 
will  and  at  the  time  of  hla  death.  There- 
fore it  was  entirely  proper  to  direct  a  trans- 
fer of  the  certificate  to  the  respondent  It 
Is  her  muniment  of  title,  and  passes  with 
the  right  of  which  it  is  the  evidence.  Just 
as  title  deeds  should  go  to  the  distributee 
of  real  property. 

Nor  is  It  any  objection  to  the  decree  that 
the  corporation  may  be  interested  In  the  dls-f^ 
Digitized  by  VJ^J^^VlC 
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position  of  Its  stock.  It  Is  not  easy  to  see 
how  a  corporation  is  a  necessary  party  to  a 
controversy  between  third  parties  as  to  the 
ownership  of  particular  shares  of  its  stock, 
but,  if  the  Trabnca  Water  Company  has  a 
possible  interest  In  this  controversy,  It  is 
not  bound  by  the  decree,  and  remains  free 
to  maintain  its  adverse  rights  whenever  they 
are  drawn  in  question. 

There  are  many  assignments  of  error  upon 
rulings  of  the  court  admitting  evidence  of 
the  facts  here  stated.  We  find  no  occasion 
•  to  criticise  these  rulings.  All  the  facts  prov- 
ed were  material,  and  the  evidence  compe- 
tent. 

The  decree  of  the  superior  court  is  af- 
firmed. 

We  concur:  VAN  DYKE,  J.;  LORIGAN,  J. 

McFARLAND,  J.  I  concur  in  the  Judg- 
ment of  affirmance,  .  and  generally  in  the 
opinion  of  the  Chief  Justice,  but  I  base  my 
concurrence  mainly  on  the  particular  fticts 
of  this  case  as  stated  in  that  opinion,  and' 
on  the  consideration  that  the  question  to  be 
decided  involves  the  -construction,  not  of  a 
deed,  but  of  a  wiU,  where  great  latitude  Is 
given  to  the  language  used  in  order  to  carry 
out  the  evident  intent  of  the  testator.  It 
has  even  been  held  that,  while  by  a  deed  land 
will  not  pass  as  appurtenant  to  land,  yet  it 
may  so  pass  by  will,  when  extrinsic  evidence 
shows  the  evident  intent  with  which  the 
testator  used  certain,  language.  Otis  v. 
Smith,  9  Pick.  293.  Of  course,  ordinarily  a 
grant  of  land  does  not  carry,  as  appurtenant 
to  the  land,  certificates  of  stock  In  a  corpora- 
tion, but  there  is  nothing  in  the  leading 
opinion  which  disturbs  that  general  principle. 


(146  Cal.  398) 

BANK  OF  VISALIA  v.  SMITH  et  al.     (Sac. 
1,110.) 

(Supreme  Court  of  California.     March  20, 
1905.) 

1.  MOBTGAGftS   —   PilOPEBTT    INCLUDED— CON- 
STRUCTION. 

A  mortgage  of  certain  land  embraced  also 
a  water  ditch  conveying  water  thereto,  "with 
all  the  water  rights  and  privileges  appurtenant 
to  the  ditch" ;  and  it  appeared  that,  prior  to 
the  construction  of  the  W.  Water  Company's 
ditch,  the  land  in  question  was  irrigated  by 
a  ditch  constructed  by  the  mortgagor,  and  that 
on  the  construction  of  the  W.  Water  Com- 
pany's ditch  the  mortgagor's  ditch  was  utilized 
by  such  company  between  the  junction  of  the 
two  ditches  and  the  land  in  question.  Held 
that,  in  the  absence  of  any  other  evidence, 
there  was  no  showing  entitling  the  mortgagee 
to  have  the  mortgagor's  shares  of  stock  in  the 
W.  Water  Company  included  in  the  mortgage. 

2.  Res  Judicata— Findings  Outside  Issues. 

Under  Code  Civ.  Proc.  8  1911,  providing 
that  that  onljr  is  deemed  to  have  been  adjudged 
in  a  former  judgment,  which  appears  upon  its 
face  to  have  been  so  adjudged,  or  which  was 
actually  included  therein  or  necessary  thereto, 
a  finding  by  the  court  of  a  fact  upon  which 
there  is  no  issue,  and  which  does  not  form  the 
basis   of    the   judgment   rendered,    is   not   ad- 


missible in  another  action  between  the  same 
parties  as  evidence  of  that  fact,  either  as  an 
admission  or  by  way  of  estoppel. 

Commissioners'  Decision.  Depaitment  2. 
Appeal  from  Superior  Court,  Tulare  County; 
W.  B.  Wallace,  Judge. 

Action  'by  the  Bank  of  Yisalia  against 
George  T.  Smith  and  others.  From  a  judg- 
ment in  favor  of  defendants,  plaintiff  ap- 
peals.   Affirmed. ' 

Chas.'  O.  Lamberson,  for  appellant  Brad- 
ley &  Famsworth,  for  respondents. 

HARRISON,  C.  July  13,  1894,  S.  Z.  Cur- 
tis, since  deceased,  executed  to  the  plaintiff 
a.,  mortgage  upon  certain  land  in  Tulare  coun- 
ty as  security  for  the  payment  of  a  promis- 
sory note  then  executed  by  him  to  the  plain- 
tiff. The  property  covered  by  the  mortgage 
is  described  therein  as  follows: 

"The  South  half  of  the  Southwest  quarter 
of  Section  24;  also  ^11  of  Section  23  and  the 
West  half  of  Section  24;  all  in  Township 
17  South,  of  Range  25  East,  H.  D.  M. 

"Also  that  certain  water  ditch  which  con- 
veys water  to  said  lands  for  farming  pur- 
poses, known  as  the  Curtis  Ditch;  with  all 
the  water  rights  and  privileges  appurtenant 
to  said  ditch,  or  by  means  of  wliicb  said  ditch 
is  supplied  with  water. 

"Together  with  all  and  singular  the  tene- 
ments, hereditaments  and  appurtenances 
thereunto  belonging,  and  the  rents,  issues 
and  profits  thereof." 

Curtis  died  intestate  April  4,  1896,  without 
having  paid  the  note,  and  the  defendant  W. 
M.  Curtis  was  appointed  the  administrator  of 
his  estate.  Thereafter  the  plaintiff  herein, 
in  an  action  therefor,  obtained  judgment  for 
the  foreclosure  of  the  mortgage,  under  which 
the  mortgaged  property  was  sold  to  R.  E. 
Hyde,  who  subsequently  conveyed  it  to  the 
plaintiff.  Curtis  was  at  the  time  of  execut- 
ing the  mortgage  the  owner  of  five  shares 
of  the  capital  stock  of  the  defendant  corpo- 
ration, Wutchumna  Water  Company,  which  is 
still  standing  in  his  name  on  the  books  of 
the  corporation;  and  the  plaintiff  seeks  by 
this  action  a  judgment  declaring  it  to  be  the 
owner  of  these  shares  of  stock,  and  directing 
the  defendant  W.  M.  Curtis  to  surrender 
the  certificate  therefor,  and  the  defendant 
Smith,  as  the  secretary  of  the  corporation,  to 
issue  to  It  the  certificate  for  the  same,  claim- 
ing that  It  acquired  title  thereto  by  virtue 
of  the  aforesaid  mortgage  and  conveyance  to 
it.  The  court  found  that  the  shares  of  stock 
were  not  included  in  the  property  mortgaged 
by  Curtis  to  the  plaintiff,  and  are  not  appur- 
tenant to  the  land  or  other  property  mort- 
gaged by  him,  and  rendered  judgment  in  fa- 
vor of  the  defendants.  From  this  judgment 
the  plaintiff  has  appealed. 

The  shares  of  stock  are  not  mentioned  In 
the  description  of  the  property  mortgaged, 
nor  in  any  of  the  proceedings  for  the  fore- 
closure of  that  mortgage,  or  in  the  convey- 
ance made  upon  th^.^^Ji^t^^eg^l^j^gj^^the 
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conveyance  to  the  plaintiff;  but  the  plaintiff 
contends  that  they  are  appurtenant  to  the 
property  mortgaged,  and  included  In  that 
portion  thereof  i^hlch  specifies  the  Curtis 
ditch,  under  the  clause  "with  all .  the  "water 
rights  and  privileges  appurtenant  to  said 
ditch,  or  by  means  of  which  said  ditch  Is 
supplied  with  water."  This  description  does 
not,  however,  mention  the  shares  of  stock, 
nor  do  its  terms  give  rise  to  any  presump- 
tion that  they  are  appurtenant  to  the  Curtis 
ditch,  or  that  they  represent  any  water  right 
or  privilege,  "by  means  of  which  said  ditch 
Is  supplied  with  water."  "A  thing  is  deem- 
ed to  he  appurtenant  to  land  when  it  is  by 
right  used  with  the  land  for  its  benefit." 
Civ.  Code,  §  C62.  Whether  such  appurte- 
nance exists  Is  a  question  of  fact,  to  be  de-' 
termlned  upon  extrinsic  evidence,  and  the 
burden  of  establishing  such  fact  is  upon  him 
who  claims  a  right  to  the  appurtenance. 
Shares  of  stock,  as  such,  are  not  presump- 
tively appurtenant  to  land;  and  if  the  plain- 
tiff would  claim  that  the  shares  of  stock 
In  question  represent  water  rights,  or  priv- 
ileges which  are  appurtenant  to  tbe  Curtis 
ditch,  or  by  means  of  which  the  ditch  is  sup- 
plied with  water,  it  was  incumbent  upon  it 
to  introduce  evidence  of  such  fact.  There  Is 
no  presumption  that  the  Curtis  ditch  Is  own- 
ed by  the  Wutchumna  Water  Company,  or 
that  the  capital  stock  of  that  corporation,  or 
any  of  Its  shares,  bears  any  relation  to  that 
ditch,  or  to  the  means  by  which  it  is  sup- 
plied with  water.  On  the  contrary,  the  fact 
that  Curtis  mortgaged  the  ditch  to  the  plain- 
tiff justifies  an  Inference  that  It  was  his  own 
property,  under  a  title  distinct  from  any 
claimed  by  the  Wutchumna  Water  Company. 
The  capital  stock  of  this  corporation  repre- 
sents the  property  owned  by  it.  and  in  the 
absence  of  any  evidence  that  It  was  the  own- 
er of  the  Curtis  ditch,  or  of  the  water  flowing 
therein.  It  must  be  held  that  the  shares  of 
Its  capital  stock  owned  by  Curtis  was  prop- 
erty distinct  from  that  mortgaged  by  him  to 
the  plaintiff. 

The  superintendent  testified  before  the  su- 
perior court  that,  prior  to  the  construction  of 
the  Wutchumna  water  ditch,  Curtis  and  two 
others  had  constructed  a  ditch  of  which  he 
owned  a  one-half  Interest,  sometimes  called 
the  "Curtis.  Lindsay,  and  Moffett  Bitch."  and 
sometimes  the  "Curtis  Ditch,"  extending  from 
the  St.  Johns  river  as  far  as  to  the  Curtis 
Ranch,  and  that  the  ranch  was  Irrigated  from 
the  water  flowing  throuerh  this  ditch;  that 
the  Wutchumna  water  ditch  was  taken  out 
of  the  Kaweah  river,  several  miles  above 
the  head  of  this  Curtis  ditch,  and  that  In  con- 
structing the  Wutchumna  ditch,  when  this 
ditch  was  reached.  Its  channel  was  utilized 
for  the  Wutchumna  ditch,  so  that  for  the  dis- 
tance of  about  2%  miles  from  this  point  of 
Intersection  the  water  from  the  two  ditches 
was  Intermingled,  and  carried  along  the  same 
channel  until  the  Curtis  Ranch  was  reached; 
and  that  the  ranch  was  Irrigated  from  the 


waters  so  carried  along  this  ditch.  There 
was  no  evidence,  however,  tending  to  show 
that  any  water  right  or  privilege  was  ap- 
purtenant to  tbe  Curtis  ditch  or  to  the 
Wutchumna  ditch,  or  was  the  means  .by 
which  either  of  said  ditches  is  supplied  with 
water. 

The  plaintiff  offered  in  evidence  the  mort- 
gage from  Curtis  to  it,  and  the  judgment  roll 
In  the  action  for  Its  foreclosure,  together 
with  the  conveyance  made  to  it  by  virtue 
of  the  sale  under  that  judgment;  hut,  as 
neither  of  these  documents  contains  any 
mention  of  the  shares  of  stock,  the  evidence 
was  properly  excluded. 

In  the  finding  of  fact  contained  In  the 
judgment  roll  of  the  foreclosure  suit,  the 
court  found  the  foregoing  matters  testified 
to  by  the  superintendent,  and  also  found  that 
from  1802  tq  the  time  of  his  death,  hi  1806. 
Curtis  was  th§  owner  of  the  five  shares  of 
stock,  and  of  the  land  described  In  the  mort- 
gage, and  was  entitled  to  such  proportion  of 
the  water  flowing  in  said  ditch  as  that  num- 
ber of  shares  bore  to  the  whole  number  of 
shares  Issued  by  the  corporation,  and  that, 
with  a  slight  exception,  the  water  represent- 
ed by  and  belonging  to  him  by  virtue  of  his 
ownership  of  said  shares  was  MseA  entirely 
upon  the  said  land,  and  was  conducted  there- 
to from  the  ditch  of  the  Wutchumna  Com- 
pany through  a  ditch  known  as  the  "Curtis 
Bitch,"  and  that  during  a  portion  .of  each 
year  the  water  used  upon  said  land  had  been 
supplied  exclusively  through  these  ditches 
by  virtue  of  the  ownership  of  said  shares  of 
stock;  and  the  appellant  urges  that  It  thus 
appears  that  the  water  was  appurtenant  to 
the  land,  and  that  Its  right  to  the  shares  of 
stock  Is  thereby  shown.  There  was,  how- 
ever, no  Issue  before  the  court  In  the  fore- 
closure suit  upon  which  It  was  authorized 
to  find  these  facts,  and  in  its  conclusions  of 
law  It  held  that  the  said  shares  of  stock  were 
not  Included  In  the  mortgage  from  Curtis  to 
the  plaintiff,  and  were  not  appurtenant  to 
the  mortgaged  land.  In  the  judgment  which 
was  rendered  upon  these  findings  no  direc- 
tion Is  given  respecting  these  shares  of  stock, 
nor  Is  any  reference  made  to  them  therein. 
The  finding  being,  therefore.  Irrelevant  to 
any  Issues  before  the  court  in  the  present 
action.  It  was  properly  excluded. 

A  finding  made  by  a  court  of  a  fact  upon 
which  there  Is  no  Issue  In  the  case  before  It, 
and  which  does  not  enter  Into  or  form  the 
basis  of  the  judgment  rendered  In  the  ac- 
tion, is  not  admissible  In  another  action  be- 
tween the-  same  parties  as  evidence  of  tliat 
fact,  either  as  an  admission  or  by  way  of 
estoppel.  House  v.  Tjockwood.  137  N.  T. 
259.  US  N.  E.  59,5:  Black  on  .Tudgments.  J 
619;  Freeman  on  Judgments.  S  2i>l.  It  is  the 
judgment,  and  not  the  preliminary  determi- 
nation of  the  court  or  jury,  which  create!  the 
estoppel.  Only  that  which  Is  the  matter  di- 
rectly adjudged,  or  which  appears  upon  the 
face  of  the  judgment  to  have  been  so  a^^ 
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judged,  is  concluslre  between  the  parties. 
Code  ClT.  Proc,  Si  1908,  1911.  Such  finding 
outside  of  any  Issue  In  the  case  Is  only  a  dec- 
laration made  by  the  Judge  who  tried  the 
former  action  of  bis  opinion,  formed  upon  the 
evidence  that  he  had  heard  (LllUs  t.  Em- 
igrant Ditch  Co.,  95  Cal.  553,  30  Pac.  1108), 
and  has  no  greater  dignity  as  evidence  than 
hearsay. 

There  was,  moreover,  no  evidence  before 
the  court  authorlzlug  it  to  hold'  that  the 
shares  of  stock  In  the  corporation  were  ap- 
purtenant to  the  Curtis  Ranch.  The  record 
does  not  show  the  character  of  the  corpo- 
ration Wutchumna  Water  Company,  nor  of 
the  purposes  for  which  It  was  Incorporated; 
nor  is  there  any  evidence  of  the  terms  upon 
which  It  acquired  the  right  to  malce  use  of 
the  Curtis  ditch,  or  whether  there  is  any  re- 
lation between  It  and  the  Curtis  Ranch. 
Neither  was  It  shown  that  there  is  any  lim- 
itation upon  the  character  of  Its  capital 
stock,  or  any  restriction  upon  the  power  of 
Its  stockholders  to  dispose  of  the  same.  The 
shares  of  Its  capital  stock  are  declared  by 
statute  to  be  personal  property,  and,  in  the 
absence  of  any  restriction  upon  their  alien- 
ability, either  in  its  articles  of  incorpora- 
tion or  In  Its  by-laws,  they  are  tmsferable 
by  the  Indorsement  of  the  owner  and  deliv- 
ery of  the  certificate.  If  it  should  be  assum- 
ed that  tbe  corporation  is  the  owner  of  the 
Wutchumna  ditch,  and  also  of  the  Curtis 
ditch,  it  does  not  follow  that  the  shares  of  its 
capital  stock  held  by  Curtis  were  appurte- 
nant to  the  Cortls  Ranch.  There  is  nothing 
inconsistent  between  his  being  tbe  owner  of 
the  stock,  and  also  having  a  right  to  receive 
water  from  the  company  by  virtue  of  a  con- 
tract Independent  of  such  ownership;  and, 
for  all  that  appears  in  the  record,  there  may 
be  other  rights  Incident  to  the  shares  of 
stock  than  that  of  receiving  water  from  the 
ditch.  The  stockholders  of  a  corporation 
have  no  estate  in  tbe  land  or  other  property 
of  the  corporation,  and  the  transfer  by  a 
stockholder  of  the  stock  owned  by  him  does 
not  transfer  any  of  the  property  of  the  cor- 
poration, or  affect  any  right  or  obligation  of 
the  corporation  in  reference  to  the  property 
held  by  it.  Whether  Curtis  purchased  the 
five  shares  owned  by  him  in  the  open  mar- 
ket, or  accepted  them  in  compensation  for 
the  right  to  use  the  Curtis  ditch,  Is  not 
shown.  For  all  that  appears  in  the  record, 
the  corporation  may  have  been  formed  for 
the  purpose  of  constructing  the  Wutchumna 
ditch,  and  selling  the  waters  therein  for  ir- 
rigating the  lands  along  its  course.  Its 
stockholders  may  or  may  not  be  the  own- 
ers of  any  of  those  lands.  There  was  there- 
fore no  evidence  before  the  court  in  support 
of  the  demand  of  the  plaintiff. 

Whether  the  plaintiff  has  the  right  to  re- 
ceive water  from  the  Wutchumna  Company 
for  the  purpose  of  Irrigating  its  land,  either 
by  virtue  of  contract,  or  from  previous  use, 
or  as  an  appurtenance  to  tbe  land,  or  for 


any  other  reason,  Is  a  qnestlon  which  is  not 
presented  upon  this  appeal,  and  Is  not  deter- 
mined. See  Estate  of  Thomas,  81  Pac.  539. 
All  that  Is  here  decided  Is  that,  upon  the  evi- 
dence' presented  to  the  superior  court,  the 
plaintiff  failed  to  show  thfit  it  is  the  owner 
of  the  shares  of  the  capital  stock  of  the 
Wutchumna  Water  Company  held  by  Cor- 
tls in  his  lifetime,  or  entitled  to  a  transfer 
of  them  to  Itself  upon  the  books  of  the  cor- 
poration. 

The  Judgment  and  order  denying  a  new 
trial  should  be  afiOrmed. 

We  concur:    COOPER,  0.;  CHIPMAN,  O. 

For  tbe  foregoing  reasons,  tbe  Judgment 
and  order  denying  the  new  trial  are  afilrmed: 
McFARLAND,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 


afl  Cal.  269) 
BURTON  ▼.  MTJLLENART.  (L.  A.  1,384.) 
(Supreme  Court  of  California.    June  27,  1905.) 

1.  Fraudulent     Convetances  —  Intent— 
Evidence— Sufficiency. 

On  an  issue  as  to  whether  a  conveyance 
of  land  by  a  husband  to  his  wife  was  made 
with  intent  to  defraud  creditors,  evidence  held 
sufficient  to  sustain  a  finding  that  there  was 
no  such  intent. 

2.  Tbiai>-Findinos.     • 

A  trial  court  is  under  no  obligation  to 
make  findings  of  facts  not  made  an  issue  by 
the  pleadings. 

3.  Deeds— Descbiption—Sufficienot. 

A  deed  describing  the  premises  as  a  lot 
"90x450,"  situated  on  a  specified  street,  was 
sufficient  as  to  the  description,  it  appearing 
that  the  grantor  at  the  time  owned  only  one  lot 
on  that  street  which  was  90  feet  by  450. 
4<  Evidence— Lettkbb. 

On  an  issue  as  to  whether  a  conveyance 
by  the  husband  to  his  wife  was  void  as  in 
fraud  of  creditors,  there  was  no  prejudicial  er- 
ror in  permitting  the  wife  to  testify  tiiat  about 
the  time  of  the  conveyance  she  received  a  let- 
ter from  the  husband,  which  she  had  destroy- 
ed, saying  that  be  had  left  her  and  did  not  in- 
tend to  return. 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  W.  S.  Day, 
Judge. 

Action  by  Stella  Burton  against  Edward 
Mullenary.  From  a  Judgment  in  favor  of 
plaintiff,  and  from  an  order  denying  motion 
for  a  new  trial,  defendant  appeals.    Afilrmed. 

B.  F.  Thomas,  for  appellant  C.  A.  Storke, 
for  respondent, 

McFARLAND,  J.  This  is  an  action  to  quiet 
plaintiff's  title  as  against  tbe  defendant,  Mul- 
lenary, to  a  city  lot  in  the  city  of  Santa  Bar- 
bara. Tbe  lot  is  described  in  the  complaint 
by  metes  and  bounds,  and  the  description 
shows  It  to  be  a  lot  90  feet  by  450  feet,  sit- 
uated on  the  northwesterly  corner  of  Cola 
and  De  la  Vina '  streets,  In  said  city.  De- 
fendant sets  up  a  defense  and  claim  of  own- 
ership, which  will  be  noticed  hereafter.  The 
findings  and  judgment  were  for  plaintiff,  and 
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defendant  ai^eals  from  an  order  denying  his 
motion  for  a  new  trial. 

On  February  7,  1895,  the  lot  In  question 
■was  owned  by  ope  Ben  Burton,  who  wa8  the 
husband  of  respondent,  and  on  that  day  be 
executed  to  respohdent  a  deed  conTeying  the 
lot  to  her  In  fee.  (Appellant  contends  that 
this  deed  was  void  for  uncertainty  of  de- 
scription, and  this  point  will  be  noticed  here- 
after.) Respondent  took  possession  of  the 
lot  under  that  deed,  and  has  been  In  con- 
tinued possession  of  It — the  lot  having  a 
bouse  on  It,  and  being  Inclosed  by  a  fence — 
and  claiming  title  to  It  against  all  persons, 
and  paying  all  taxes  on  It;  and  her  said  con- 
tinuous possession  extended  over  a  period  of 
more  than  five  years  next  preceding  the  com- 
mencement of  this  action.  At  or  about  the 
time  of  this  deed  to  respondent  by  her  hus- 
band, the  latter  deserted  her  and  left  this 
•state.  He  has  never  returned  to  her,  but 
has  continued  his  desertion,  and  respondent 
has  ever  since  lived  separately  from  him. 
This  action  was  commenced  May  7,  1901. 
more  than  six  years  after  the  execution  of. 
said  deed  and  after  the  beginning  of  said 
desertion.  At  the  time  of  the  execution  of 
said  deed,  respondent's  husband  also  con- 
veyed to  her  a  tract  of  land  In  the  county  of 
Santa  E^arbara,  containing  about  20,000  acres, 
being  a  part  of  the  Rancho  Jesus  Maria,  and 
which  we  win  call  for  convenience  the 
"rancho."  This  property  was  mortgaged  to 
the  German  Savings  &  Loan  Ban];  for  |45,- 
000. 

Appellant  sets'  up  as  a  defense  to  the  ac- 
tion that  the  said  deed  to  respondent  of  the 
lot  here  in  contest  by  her  husband  was  made 
by  the  latter  with  Intent  to  hinder  and  de- 
fraud his  creditors,  and  was  therefore  fraud- 
ulent and  void;  that  at  the  time  Ben  Bur- 
ton conveyed  the  rancho  to  respondent  he 
was  Indebted  to  appellant  In  the  sum  of 
$3,466  for  services  rendered  said  Burton  by 
appellant  and  his  wife,  as  employes  on  said 
rancho;  that  on  December  30,  1898,  appel- 
lant commenced  an  action  against  said  Bur- 
ton to  recover  said  amount  of  money,  with 
interest,  and  procured  a  writ  of  attachment 
to  be  issued  and  levied  on  this  lot  here  in 
contest;  that  on  November  18,  1900,  Judg- 
ment was  rendered  in  said  action  for  appel- 
lant for  the  said  amount  of  money  and  In- 
terest from  February  1,  1895,  Burton  having 
been  served  by  publication;  that  on  March 
7.  1901.  a  writ  of  execution  was  issued  on 
this  judgment,  under  which  the  lot  in  ques- 
tion was  on  March  30,  1901,  sold  by  the 
sheriff  to  appellant,  who  received  and  now 
holds  the  certiflcate  of  purchase  under  the 
sale,  and  no  redemption  has  been  made.  Up- 
on these  alleged  facts  appellant  prays  judg- 
ment that  respondent  Is  not  the  owner  or 
entitled  to  possession  of  the  said  lot,  and 
that  appellant  Is  the  owner  thereof,  subject 
to  the  right  of  redemption  by  those  entitled 
to  redeem. 

The  court  found  that  Ben  Burton  was  not 
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Insolvent  at  the  time  he  executed  the  said 
deed  to  respondent,  and  that  it  was  not  made 
with  Intent  to  hinder,  delay,  or  defraud  his 
creditors,  or  particularly  the  appellant  It  is 
also  found  that  respondent  continuously  held 
possession  of  the  premises  adversely  to  the 
whole  world  from  February  7,  1895,  to  the 
time  of  the  finding,  claiming  title  under  said 
deed,  and  having  paid  all  the  taxes;  and  un- 
der this  finding  she  had  title  by  prescription. 
If  either  of  these  findings  is  right,  the  motion 
for  a  new  trial  was  properly  denied. 

Appellant  contends  that  the  finding  that 
the  deed  in  question  was  not  made  with  In- 
tent to  defraud  the  creditors  is  not  supported 
by  the  evidence;  but  this  contention  cannot 
be  sustained.  There  Is  no  warrant  for  dis- 
turbing the  finding,  and,  moreover.  It  Is  dif- 
ficult to  see  how  the  court  could  have  found 
otherwise.  Apart  from  the  mortgage  on  the 
I  rancho  and  the  claim  which  appellant  set 
I  up  more  than  S^^  years  after  Burton  bad  gone 
j  away,  the  only  debts  shown  to  have  been 
I  owing  by  Burton  were  trivial,  being  some 
small  claims  against  the  rancho  bnslness 
amounting  to  from  ?200  to  $300,  which  the 
respondent  paid  when  she  came  into  posses- 
sion of  the  rancho.  Of  course,  the  mortgage 
on  the  rancho  cuts  no  figure  in  the  question. 
There  was  no  evidence  or  pretense  whatever 
that  this  rancho  of  20,000  acres  was  not 
worth  more  than  the  amount  of  the  mortgage. 
As  tb  appellant's  claim  for  back  Services  for 
himself  and  his  wife  at  the  rancho,  there  is 
nothing  to  show  that  Burton  had  the  slight- 
est knowledge  or  suspicion  of  such  a  claim, 
or  intent  to  defeat  the  same.  Appellant  oc- 
cupied, to  some  extent,  the  position  of  fore- 
man or  ■  superintendent,  and  bandied  a  con-' 
siderable  part  of  the  money  received  from 
the  produce  of  the  rancho,  and  lit  is  rather 
remarkable,  under  the  circumstances,  that 
In  February,  1895,  Burton  should  have  owed 
him  for  between  three  and  four  years'  back 
wages,  for  himself  and  for  more  than  five 
years'  back  wages  for  his  wife.  Of  course, 
respondent  was  not  bound  by  appellant's  de- 
fault judgment  against  Ben  Burton,  or  con- 
cluded from  contesting  the  claim  on  which 
that  Judgment  rested.  That  claim  was  con- 
tested at  the  trial  of  this  present  action,  and 
the  evidence  as  to  the  validity  of  that  claim 
was,  to  say  the  least,  conflicting. .  The  court 
did  not  find  on  that  subject,  and  was  not 
called  upon  to  do  so.  for  it  wasjiot  made 
an  Issue  by  the  pleadings.  The  answe'r  mere- 
ly sets  up  the  appellant's  action  against  Bur- 
ton, the  attachment,  judgment,  execution 
sale,  etc.,  without  any  averment  of  the  mer- 
its of  the  alleged  cause  of  action,  and  the 
court  merely  finds  what  the  appellant  al- 
leged on  that  subject;  and  there  Is  nothing 
to  preclude  the  conclusion  that  the  court  con- 
sidered the  Judgment  as  not  founded  on  a 
meritorious  cause  of  action.  At  all  events, 
there  Is  no  warrartt  for  holding  that  the  court 
should  have  found  that  the  deed  from  Burton 
to  his  wife  was  made  tiS'tti^&tttent  to  defeat 
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appellant's  said  asserted  claims.  Moreover, 
it  appears  tbat  Burtou  bad  from  $10,000  to 
$12,000  In  cash.  There  is  therefore  no  good 
reason  for  upsetting  the  finding  of  the  trial 
com-t  that  he  did  not  convey  the  lot  In  contest 
with  Intent  to  defraud  his  creditors. 

The  contention  of  appellant,  above  referred 
to,  that  the  deed  from  Burton  to  respondent 
•was  void  for  uncertainty  of  description,  Is 
founded  on  the  fact  that  in  the  deed  the  de- 
scription "90x450"  is  used  without  the  use 
of  the  word  "feet,"  or  any  other  word  to 
denote  the  quantity  the  said  figures  were  In- 
tended to  express.  The  lot  is  described  as 
lying  and  being  in  the  city  and  county  of 
Santa  Barbara,  in  the  state  of  California, 
and  then  comes  this  language:  "A  lot  90x450 
on  the  North  westerly  comer  of  Cola  and 
De  la  Vina  Streets,  together  with  all  and 
singular  the  tenements;"  etc..  but  it  was 
shown  by  the  evidence  that  Ben  Burton  at 
the  time  of  the  deed  owned  a  lot  on  the  said 
comer  of  Cola  and  De  la  Vina  streets  90 
feet  by  450  feet,  and  that  he  did  not  own  any 
other  land  in  that  neighborhood.  This  was 
sufficient  to  show  the  lot  conveyed,  and  the 
deed  was  not  void  for  uncertainty. 

Appellant  contends  that  the  court  erred  In 
allowing  the  respondent,  when  on  the  wit- 
ness stand,  to  testify  to  the  contents  of  a  let- 
ter which  she  had  received  from  her  hus- 
band at  the  time  she  received  the  deed,  which 
letter  she  says  she  had  destroyed.  It  Is  not 
necessary  to  determine  whether  or  not  this 
ruling  of  the  court  was  technically  errone- 
ous, for  what  the  witness  said  as  to  the  con- 
tents of  the  letter  was  not  of  sufficient  con- 
sequence to  affect  the  merits  of  the  case.  All 
that  she  said  on  the  subject  was  this:  "He 
simply  said  that  he  had  left  me;  be  did  not 
say  that  he  was  not  going  to  return;  simply 
that  he  had  left  me  forever."  There  was  no 
dispute  about  the  fact  of  the  desertion. 

The  foregoing  makes  It  unnecessary  to  dis- 
cuss appellant's  title  by  prescription. 

Tlie  order  appealed  from  Is  affirmed. 

We  concur:    LORIGAN,  J.;  HEXSHAW,  J. 


047  Cat.  124) 

In  K  HARRINGTON'S  ESTATE.    (8.  V, 

4,038.)* 

(Supreme  Court  of  California.    June  12,  1905.) 

1.  Judgment  —  Pbobate      Proceedinos  — 

H0MK.STEAD  —  WlDOW'S     ALLOWANCE  —  RES 

Judicata. 

Code  Civ.  Proc.  {  577,  defines  a  judgment 
as  a  final  determination  of  the  rights  of  the 
parties  in  an  action  or  proceeding.  Section 
171C  declares  that  all  issues  of  fact  joined  in 
probnte  procoedinRs  must  be  tried  in  conform- 
ity with  the  requirements  of  article  2,  c.  2,  of 
this  title;  tbat  judgments  therein  on  issues 
joined,  as  well  as  for  costs,  may  be  entered 
and  enforced  by  execution  or  otherwise  by  the 
court  as  in  civil  actions;  and  section  963  au- 
thorizes an  appeal  from  a  judgment  or  order 
against  or  in  favor  of  setting  apart  property 
or   making   an   allowance,  to   a   widow.    Held. 

'Retaeartng  denied  July  12,  180S. 


that  an  order  denying  an  alleged  widow's  peti- 
tion for  a  homestead  allowance  based  on  her 
claim  of  widowhood,  on  which  issue  is  joined, 
is  not  a  mere  order  made  on  a  motion  in  a 
pending  proceeding,  but  a  judgment,  to  which 
the  doctrine  of  res  judicata  applies. 
2.  Same— Law  of  the  Cas^. 

Where  an  application  by  an  alleged  widow 
for  a  homestead  allowance  in  property  of  her 
deceased  husband  was  based  on  a  contested 
claim  of  widowhood,  an  adverse  decision  of 
such  issue  of  fact  constituted  the  law  of  the 
case. 
8.  Same— Estoppel — Additional    Evidence. 

Where,  on  a  prior  hearing  of  an  alleged 
widow's  petition  for  a  homestead  allowance,  it 
was  held  that,  inasmuch  as  the  laws  of  another 
state,  where  she  had  contracted  a  subsequent 
marriage  during  the  life  of  her  husband,  were 
not  introduced  in  evidence,  it  would  be  pre- 
sumed according  to  the  law  of  California  that 
the  second  marriage  was  voidable  only,  and 
that,  the  same  not  having  been  set  aside,  peti- 
tioner was  not  decedent's  widow,  such  judg- 
ment operated  against  her  as  an  estoppel  on 
such  issue,  depriving  her  of  the  right  to  re- 
litigate  the  same,  and  show  that  under  the 
laws  of  such  other  state  her  second  marriage 
was  absolutely  void. 

4.  Same— SuBSBQiTENT   Pbocekdinos  —  Dis- 
tbibution. 

A  jiulsment  adverse  to  an  allep;ed  widow's 
application  for  homestead,  determining  that  she 
was  not  decedent's  widow  at  the  time  of  his 
death,  held  res  judicata  of  such  issue  in  subse- 
quent proceedings  for  distribution  of  the  estate. 

D^artment  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
James  M.  Troutt,  Judge. 

On  petition  of  the  executor  of  the  estate 
of  John  P.  Harrington,  deceased,  for  distri- 
bution. From  an  order  denying  the  petition 
of  deceased's  alleged  widow  to  have  one-half 
of  the  estate  distributed  to  her,  and  from  an 
order  denying  her  motion  for  a  new  trial, 
she  appeals.    Affirmed. 

M.  C.  Hassett  (Samuel  M.  Shortridge,  of 
counsel),  for  appellant.  Heller  &  Powers,  for 
executor.  Beverly  L.  Hodghead  and  Martin 
Stevens,  for  respondents. 

HENSHAW,  J.  John  P.  Harrington  died 
testate,  and  his  estate  was  probated  In  the 
city  and  county  of  San  Francisco.  No  men- 
tion was  made  in  bis  will  of  Amelia  Harring- 
ton, appellant  herein,  and  upon  the  hearing 
of  the  executor's  petition  for  distribution  of 
the  estate  she  appeared  and  filed  her  answer 
to  the  petition,  and  prayed  that  one-half  of 
the  residue  of  the  estate  be  distributed  to  her 
as  the  widow  of  the  deceased.  All  the  dev- 
isees mentioned  In  the  will,  saving  one,  ap- 
peared and  filed  opposition  to  the  claim  of 
the  appellant  as  the  surviving  widow  of  the 
deceased.  The  court  mad«>  Its  decree  settling 
the  account  of  the  executor  and  distributed 
the  estate  according  to  the  terms  of  the  will, 
finding  against  the  appellant's  alleged  right 
of  succession.  Amelia  Harrington  moved  for 
a  new  trial,  which  was  denied,  and  she  ap- 
peals from  the  decree  and  from  the  order 
denying  her  motion. 

Twice  before  during  the  progress  of  the 
administration  of  the  estate  had  Amelia  Har- 
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rlngton  appeared,  In  the  one  Instance  seek- 
ing a  family  allowance  from  the  estate  of 
deceased  as  his  widow  (Estate  of  Harring- 
ton, 140  Cal.  2W,  74  Pac.  136);  In  the  other, 
petitioning  the  court  to  set  aside  to  her  a 
homestead  from  the  .estate  of  deceased  as 
his  widow  (140  Cal.  244,  73  Pac.  1000,  98 
Am.  St  Rep.  61).  In  both  of  these  proceed- 
ings the  devisees  under  the  will,  whO/  appear 
as  respendents  on  this  appeal,  contested  her 
application,  the  sole  question  at  issue  being 
her  relationship  to  the  deceased  and  her 
status  as  his  widow,  as  appears  from  the  fol- 
lowing excerpts  from  the  opinion  of  this 
court  in  the  last  cited  case:  "This  case 
comes  within  a  very  narrow  compass,  the 
only  point  Involved  being  whether  the  re- 
spondent is  the  widow  of  the  deceased.  The 
lower  court  held  that  she  was  not,  and  we 
think  that  determination  was  correct." 
Again:  "Her  right  to  have  the  court  set 
apart  to  her  as  a  homestead  property  of  the 
estate  of  Harrington  can  be  based  only  on 
the  fact  that  she  Is  his  widow."  The  facts 
touching  the  relationship  of  this  appellant 
to  the  deceased  are  set  forth  in  the  opinion 
from  which  quotation  has  just  been  made. 
She  had  been  married  to  Harrington.  After 
her  marriage,  and  In  the  belief  that  Harring- 
ton was  dead,  she  married  In  Michigan  one 
Carley.  Subsequently,  and  upon  hearing 
rumors  to  the  effect  that  Harrington  was 
still  alive,  she  and  Carley  voluntarily  sep- 
arated. No  annulment  of  the  marriage  was 
had.  Upon  her  former  appeal  it  was  con- 
tended that  as  her  second  marriage  to  Car- 
ley  under  the  laws  of  the  state  of  Michigan 
was  absolutely  void  ah  initio,  her  status  as 
the  wife  of  Harrington  had  never  been  chan- 
ged or  affected  by  that  void  marriage,  and 
that,  so  remaining  his  wife,  she  became  up- 
on his  death  his  widow.  The  laws  of  Mich- 
igan were  not  offered  In  evidence  in  sup- 
port of  this  contention,  and  under  well-set- 
tled principles  of  law  this  court  held  that  in 
the  absence  of  such  proof  it  would  be  as- 
sumed that  the  law  of  Michigan  is  like  that 
of  this  state  (Estate  of  Richards,  133  Cal. 
526,  65  Pac.  1034),  and  that  such  being  the 
condition  of  the  law  her  second  marriage 
was  not  void,  but  voidable  merely."  Upon  the 
present  hearing  she  offered,  as  additional 
evidence  in  support  of  her  claim  of  widow- 
hood, the  laws  of  Michigan,  declaring  such 
a  marriage  to  be  not  voidable  merely,  but 
absolutely  void,  and  the  judgment  of  a  court 
of  competent  jurisdiction  of  the  state  of 
Michigan  formally  annulling  the  second  mar- 
riage. The  resjwndents  .to  her  petition  in- 
troduced in  evidence  the  judgments  or  de- 
crees of  the  court  denying  her  right  to  home- 
stead and  family  allowance,  with  the  deci- 
sions of  this  court  upon  appeal  therefrom, 
and  contended  that  the  question  of  her  wid- 
owhood had  been  adjudicated  against  her, 
and  that  an  estoppel  by  judgment  was  there- 
fore raised  against  this  second  presentation 
of  her  claim.    The  question  whether  or  not 


the  former  determination  of  the  court  In. 
probate  does  operate  to  raise  such  an  estop- 
pel by  judgment  is  the  question  in  this  case. 

1.  Appellant  contends  tbslt  the  status  of 
husband  and  wife 'was  created  between  ap- 
pellant and  John  P.  Harrington  in  the  slate  of 
Michigan,  and  that  from  this  status  neither 
could  be  relieved  except  by  death  or  divorce; 
that  no  divorce  having  been  granted,  they  re- 
mained husband  and  wife  until  Harrington 
died;  that  the  validity  or  Invalidity  of  the 
marriage  of  appellant  to  Carley  must  be  de- 
termined by  the  laws  of  Michigan,  and  if 
void  under  those  laws  was  void  everywhere; 
that  It  was  void  under  the  laws  of  Michigan; 
and  that  the  matter  of  succession,  being  a 
statutory  right,  fixed  by  law,  cannot  be  made 
to  depend  upon  any  act  or  omission  of  the 
widow  or  other  heir  claiming  an  estatt.  All 
these  grounds  can  amount  to  no  more  than  a 
declaration  that  tf  in  law  appellant  was  in 
fact  the  widow  of  Harrington  no  estoppel 
by  conduct,  by  deed,  or  by  judgment  can  be 
raised  against  her  to  prevent  her  from  as- 
serting her  claim.  We  are,  however,  cited  to 
no  authority  supporting  such  a  proposition, 
and  in  fact  it  may  be  safely  said  that  no 
such  authority  can  be  found.  So  far  as  ap- 
pellant is  concerned,  she  may  raise  an  estop- 
pel against  the  assertion.  In  her  own  interest, 
of  the  claim  pf  widowhood  as  readily  as  she 
may  estop  herself  from  asserting  any  other 
legal  right.  So  that  the  sole  question,  as  we 
have  said,  remains  and  Is  whether  the  judg- 
ment of  the  court  In  probate  in  the  home- 
stead proceeding  raises  an  estoppel  against 
her  attempted  litigation  of  the  same  claim 
of  widowhood  upon  distribution. 

Herein  appellant  first  contends  that  the 
doctrine  of  res  Judicata  does  not  apply  to 
mere  orders  made  on  motions  in  pending  pro- 
ceedings, and  this  is  strictly  true.  But  was 
this  n  mere  order  made  on  motion  in  a  pend- 
ing proceeding  or  was  it  In  Its  essence  a  final 
judgment?  A  motion  Is  an  application  for 
an  order  or  direction  of  the  court  not  in- 
cluded In  a  judgment.  Code  Civ.  Proc.  { 
1003.  A  judgment  Is  the  final  determination 
of  the  rights  of  the  parties  in  an  action  or 
proceeding.  Code  Civ.  Proc.  I  577.  Section 
1716  of  the  Code  of  Civil  Procedure  provides 
that:  "All  issues  of  fact  joined  in  probate 
proceedings  must  be  tried  in  conformity  with 
the  requirements  of  article  2.  chapter  2  of 
this  title,  and  in  all  such  proceedings  the 
party  afUrming  is  plaintiff  and  the  one  deny- 
ing or  avoiding  is  defendant.  Judgments 
therein,  on  the  issue  joined,  as  well  as  for 
costs,  may  be  entered  and  enforced  by  exe- 
cution or  otherwise  by  the  court,  as  In  civil 
actions."  While  section  963  of  the  Code  of 
Civil  Procedure  declares  that:  "An  appeal 
may  be  taken  from  a  judgment  or  order 
•  •  •  against  or  in  favor  of  setting  apart 
property  or  making  an  allowance  for  a  wid- 
ow." In  her  petition  for  a  homestead  this 
appellant  put  before  the  court  her  demand 
to  valuable  property  of  the  estate,  based  uP- 
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on  her  claim  of  widowhood.  Issue  was  Join- 
ed upon  this  claim,  the  proceeding  was  an 
adversary  contested  proceeding,  and  Its  out- 
come "finally  determined  the  rights  ot  the 
parties  in  that  proceeding."  Called  by  what 
name'one  may  elect  the  determination  of  the 
court  in  that  matter  was  essentially  a  Judg- 
ment within  the  meaning  of  the  definition 
above  given.  The  Legislature  itself  regarded 
such  a  determination  as  a  Judgment  when 
in  section  9G3,  supra,  it  provided  that  an  ap- 
peal might  be  taken  from  such  Judgment 
against  or  in  favor  of  setting  apart  property 
for  the  widow. 

2.  It  is  next  contend^  that  as  the  deci- 
sion in  the  homestead  proceeding,  finding 
and  declaring  that  she  was  not  the  widow, 
was  upon  a  question  of  fact,  such  decision 
did  not  become  the  law  of  the  case.  The 
role  undoubtedly  is  that  the  decision  of  a 
court  on  appeal,  as  to  a  question  of  fact, 
does  not  become  the  law  of  the  case,  for  the 
very  obvious  reason  that  upon  a  retrial  of 
the  issues  in  the  same  case  the  facts  may 
be  made  differently  to  appear.  But  where  an 
issue  of  fact  vital  to  the  controversy,  has 
been  tried  between  parties  litigant,  and  a 
Judgment  depending  for  its  sufllclency  upon 
th^  finding  of  fact  has  become  final,  that  de- 
termination of  fact  is  forever  binding  in 
every  court  between  the  parties  to  that  liti- 
gation and  their  privies.  Otherwise,  as  has 
been  repeatedly  declared  by  the  courts,  there 
could  be  no  end  to  litigation.  "If  a  new  ac- 
tion could  be  commenced  and  a  case  retried 
because  of  the  discovery  of  new  facts  after 
the  case  had  been  finally  disposed  of,  there 
would  be  no  end  of  litigation,  and  a  case  be 
kept  in  court  forever."  Quirk  v.  Rooney, 
130  Cal.  506,  62  Pac.  825.  And  again:  "If 
she  failed  to  assert  her  claim  properly,  or  to 
present  the  proper  evidence  In  the  first  siilt, 
she  will  not  now  be  permitted  in  a  second  to 
litigate  it.  The  principles  herein  stated  are 
elementary."  Bingham  v.  Kearney,  136  Cal. 
175,  68  Pac.  597.  And  says  Freeman  on  Judg- 
ments (4th  Ed.  i  260):  "It  Is  sufficient  that 
the  status  of  the  action  was  such  that  parties 
might  have  had  their  lawsuit  disposed  of  ac- 
cording to  their  respective  rights,  if  they  had 
presented  all  their  evidence,  and  the  court 
bad  properly  understood  the  facts  and  cor- 
rectly applied  the  law.  But  if  either  party 
fails  to  present  all  his  proofs,  or  improperly 
manages  his  case,  or  -afterwards  discovers 
additional  evidence  In  his  behalf,  or  if  the 
court  finds  contrary  to  the  evidence  or  mis- 
applies the  law — in  all  of  these  cases  the 
Judgment,  until  corrected  or  vacated  in  some 
appropriate  manner,  is  as  conclusive  upon 
the  parties  as  though  it  had  settled  the  con- 
troversy in  aocordance  with  the  principles 
of  abstract  Justice." 

3.  It  Is  contended  that  to  be  such  a  Judg- 
ment as  to  raise  an  estoppel  the  Judgment 
must  have  been  upon  the  merits,  and  that 
the  Judgment  in  the  homestead  proceedings 
was  not  upon  the  merits  because  of  the  tem- 


porary disability  of  this  appellant  at  that 
time.  This  temporary  disablli^,  it  Is  as- 
serted, lay  In  the  fact  that  at  the  time  of 
that  hearing  the  court  in  Michigan  had  not 
entered  its  decree  annulling  the  marriage. 
But  in  truth  she  was  under  no  disability. 
She  failed  merely  In  the  production  and  in- 
troduction of  evidence  which  was  as  avail- 
able' to  her  at  that  time  as  it  was  upon  the 
last  hearing,  the  evidence  to  which  we  refer 
being  the  laws  of  the  state  of  Michigan.  Had 
she  supported  her  contention  that  her  mar- 
riage to  Carley  was  absolutely  void  ab  initio 
by  proof  of  the  laws  of  Michigan,  it  would 
have  been  sufficient  for  her  case,  and  she 
would  of  necessity  have  been  adjudged  the 
widow  of  Harrington,  as  was  the  petitioner 
in  the  Estate  of  Newman,  124  CaL  692,  57 
Pac.  686,  45  L.  R.  A  780.  In  her  brief  ap- 
pellant states  that  "it  was  proved  by  the 
laws  of  Michigan,  set  forth  in  the  agreed 
statement  of  facts  admitted  in  evidence,  that 
under  those  laws  the  pretended  marriage  en- 
tered into  between  James  Carley  and  Amelia 
Harrington  in  the  year  1886  was  absolutely 
void  without  any  decree  of  divorce  or  legal 
process  to  so  declare  it"  If  that  be  so,  then 
her  misfortune  was  not  that  she  was  labor- 
ing under  any  disability  at  the  time  of  the 
hearing  in  the  homestead  proceeding,  but  it 
lay  simply  in  her  failure  to  introduce  and 
avail  herself  of  evidence  at  hand  in  proof  of 
her  claim.  But  as  Is  said  in  Bingham  v. 
Kearney,  supra:  "If  she  failed  to  assert  her 
claim  properly  or  to  present  the  proper  evi- 
dence in  the  first  suit  she  will  not  now  be 
permitted  in  a  second  to  litigate  it" 

4.  It  thus  having  been  made  to  appear  that 
the  decree  of  the  court  refusing  to  set  aside 
a  homestead  is  in  its  essence  a  judgment,  and 
that  the  issue,  and  indeed  the  sole  matter  in 
controversy  In  the  proceeding,  was  the  status 
of  this  appellant  as  the  widow  of  Harring- 
ton, deceased;  and  it  further  having  been 
made  to  appear  that  this  Issue  was  directly 
involved,  fully  litigated,  and  specifically  de- 
cided against  the  contention  of  the  appellant ; 
and,  finally,  it  appearing  that  appellant  in  the 
homestead  proceedings  was  not  under  any  dis- 
ability, and  that  her  petition  was  not  denied 
for  a  mere  failure  of  proof  in  the  nature  of 
nonsuit — there  is  left  for  consideration  but 
one  further  contention  of  the  appellant,  which 
is  tliat,  notwithstanding  the  existence  of  all 
these  facts,  still  the  Judgment  in  the  home- 
stead proceedings  is  not  res  Judicata  in  pro- 
ceedings upon  distribution.  Appellant  here 
relies  ui)on  the  decision  of  this  court,  in  B^- 
tate  of  Nolan,  145.  Cal.  559,  79  Pac.  428,  and 
upon  certain  adjudications  of  sister  states, 
and  the  consequence  to  her  of  an  adverse 
adjudication  prompts  a  review  of  these  cases. 

In  Estate  of  Nolan,  Mary  Nolan  had  filed 
a  petition  for  letters  of  administration  upon 
the  estate,  alleging  that  she  was  the  widow 
of  the  deceased.  Letters  of  administration 
were  Issued  to  her,  and  she  acted  as  such  ad- 
ministratrix.  No  appeal  was  taken  from  this 
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decree.  Subsequently  sbe  obtained  an  order 
grantiug  ber  a  family  allowance  as  widow, 
and  no  appeal  was  taken  from  sucb  order. 
Thereafter,  on  petition  for  partial  distribu- 
tion of  the  estate  and  after  a  bearing  by  all 
parties  and  after  a  contest  for  tbe  first  time 
raised  upon  the  question  of  ber  stattis  as  wid- 
ow, tbe  court  found  tbat  sbe  was  not  and  nev- 
er had  been  the  widow  of  tbe  deceased,  and 
distributed  tbe  estate  to  tbe  heirs  at  law. 
The  pretended  widow  acquiesced  in  this  de- 
cision and  never  appealed  from  it.  Subse- 
quently, In  the  settlement  of  her  account,  ob- 
jections were  raised  to  tbe  payment  of  some 
$625  as  faoilly  allowance  under  tbe  order 
which  long  before  bad  become  final.  This 
court  decided  merely  that,  owing  to  the  final- 
ity of  tbe  order  of  family  allowance,  her 
rights  under  It  were  fixed,  and  that  tbe  sub- 
sequent finding  and  decree  of  tbe  court  upon 
proceedings  for  distribution  to  tbe  effect  that 
she  was  not  bis  widow  could  not  be  taken  ad- 
vantage of  to  defeat  ber  rights  under  a  judg- 
ment which  bad  become  conclusive  in  ber  fa- 
vor. It  is,  however,  here  to  be  noted  that  in 
the  granting  of  letters  of  administration  and 
In  the  making  of  the  family  allowance  tbe 
question  of  ber  widowhood  was  never  con- 
troverted. It  bad  not  become  an  issue  in 
either  proceeding.  In  neither  of  those  two 
adjudications  bad  there  been  a  bearing  or 
determination  upon  tbe  merits,  and  doubtless 
for  this  reason  Mary  Nolan  did  not  plead 
either  decree  in  bar  of  tbe  proceedings  on 
'distribution.  This  case,  however,  must  be 
construed  with  that  of  Howell  v.  Budd,  91 
Cal.  342,  27  Pac.  747,  where  this  court,  in 
bank,  had  under  consideration  the  effect  of 
an  adjudication  under  an  application  for  let- 
ters of  administration,  where  the  right  of  tbe 
petitioner  was  contested  solely  upon  the  is- 
sue as  to  whether  or  not  sbe  was  the  child 
of  the  deceased,  and  reviewing  at  length  the 
mle  and  doctrine  of  res  judicata,  particularly 
as  applied  to  determination  of  belrsbip  in 
probate  proceedings,  we  declared  tbat  the 
judgnfent  of  tbe  court  upon  sucb  bearing,  if 
not  reversed  upon  aiH)eal,  is  a  determination 
for  all  time  and  in  all  courts,  so  far  as  tbe 
parties  to  tbe  proceeding  are  concerned,  upon 
tfce  question  of  kinship.  With  particularity 
It  was  pointed  out  that  so  to  be  an  adjudica- 
tion upon  heirship  or  right  of  succession  the 
matter  must  turn  upon  tbat  contested  issue, 
and  this  fact  must  be  made  to  appear;  but 
when  the  right  does  so  turn,  and  is  so  made 
to  appear  by  tbe  grant  of  administration,  says 
Oreenleaf,  Bv.  S  660:  "Tbe  sentence  or  de- 
cree upon  that  question  Is  conclusive  every- 
where in  a  suit  between  the  same  parties 
for  distribution."  See,  also,  Garwood  v.  Gar- 
wood, 29  Cal.  614. 

Of  tbe  adjudications  from  sister  states 
which  appellant  cites  ai9  being  directly  in 
point,  tbe  first  is  Bradley  v.  Johnson,  .49  Ga. 
412.  The  facts  in  that  case  were  tbat  letters  of 
administration  ui)on  tbe  estate  of  one  Bradley 
bad 'been  Issued  to  Emma  Bradley,  claiming 


to  be  bis  widow.  An  appeal  was  taken  to  tbe 
superior  court  and  a  trial  by  jury  had,  tbe 
jury  rendering  the  following  verdict:  "We, 
the  jury,  find  tbat  John  Johnson,  applicant, 
la  entitled  to  administration  on  tbe  estate  of 
Thaddeus  W.  Bradley,  deceased."  Judgment 
ivas  entered  on  this  verdict  Subsequently 
the  alleged  widow  petitioned  for  an  account- 
ing and  distribution  of  Bradley's  estate.  A 
trial  by  jury  was  bad,  and  the  administrator 
Interposed,  by  way  of  estoppel  to  tbe  claim  of 
the  alleged  widow,  the  judgment  in  tbe  for- 
mer proceeding.  Tbe  appellate  court  declar- 
ed, in  substance,  that  It  did  not  appear  tbat 
tbere  bad  been  a  trial  of  the  question  of  ber 
widowhood  upon  its  merits,  and  tbat  it  was 
decided  at  all  could  be  gathered  only  by  in- 
ference, saying:  "Tbe  judgment  does  not  de- 
cide anything  more,  and  does  not  purport  to 
decide  anything  more  than  tbe  fact  tbat  John- 
son was  entitled  to  tbe  administration  on 
Bradley's  estate.  That  judgment  is  not  an  ad- 
judication directly  upon  tbe  point  that  the 
complainant  is  not  the  widow  of  Bradley, 
and  does  not  purport  to  decide  tbat  ques- 
tion." Contrast  this  with  tbe  language  of  this 
court  in  Ex  parte  Harrington,  supra:  "This 
case  comes  within  a  very  narrow  compass, 
the  only  point  involved  being  whether  the  re- 
spondent is  the  widow  of  tbe  deceased.  Tbe 
lower  court  held  tbat  she  was  not,  and  we 
think  that  determination  was  correct" 

In  Oldham  v.  Mclver,  49  Tex.  65G,  a  mu- 
latto woman  claimed  to  be  tbe  widow  of 
\yilllam  Oldham,  a  white  man,  the  laws  of 
tbe  state,  civil  and  penal,  prohibiting  sucb 
marriages.  Tbe  alleged  widow,  upon  ap- 
plication, had  caused  to  be  set  apart  to  ber 
a  homestead  and  the  exempted  proiierty. 
The  administrator  sought  to  set  aside  these 
judgments  under  proceedings  in  certiorari. 
While  this  matter  was  thus  pending,  an  ac- 
tion was  tried  touching  the  right  of  posses- 
sion of  the  homestead  property  between  tbe 
widow  and  certain  outside  claimants,  renters 
of  tbe  homestead  property,  who  were  in  pos- 
session thereof.  This  case  went  to  judg- 
ment the  decision  being  that  the  renters 
should  retain  tlie  homestead  and  other  ex- 
empt property  during  tbe  year  1860.  holding 
it  as  tenants  of  Pbillis  (the  alleged  widow) 
and  her  children,  and  at  the  end  of  the  year 
t\u*n  It  over  to  them  and  pay  to  them  Its 
rental  value  for  tbe  year.  "This  rental 
value,"  says  the  Supreme  Court  of  Georgia, 
"was  the  only  matter  submitted  to  or  found 
In  the  trial  of  the  case."  The  proceeding  in 
certiorari  from  tbe  homestead  award  coming 
on  to  be  beard,  this  judgment  was  pleaded 
as  a  final  adjudication  of  ber  status.  Tbe 
Supreme  Court  of  Georgia  fully  recognized 
tbe  binding  force  which  pertained  to  a  decree 
awarding  a  homestead,  wliere  tbe  question  of 
the  widowhood  of  the  claimant  was  directly 
Involved,  and  adjudicated,  using  this  lan- 
guage: "Under  the  law  as  it  existed  tbe 
county  court  was  authorized  to  set  apart  to 
the  widow  and  childreBi^zil^gy4ggfift?^,viiC 
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he  bad  snch,  fhe  homestead  and  exempted 
property.  This  gave  that  court  the  right  to 
ascertain  the  fact  that  she  was  his  lawful 
wife,  and  that  certain  of  her  children  were 
his  heirs,  and  to  make  the  order  setting 
apart  the  property.  That  was  an  adjudica- 
tion of  that  fact  by  a  competent  court  bar- 
ing jurisdiction  In  the  matter  as  pertaining 
to  the  estate  of  William  Oldham,  then  being 
administered  In  said  court  That  order  con- 
clusively established  that  fact  in  any  other 
suit  or  proceeding  in  whlch.it  was  or  might 
be  involved  or  be  put  in  Issue  nntil  set  aside 
by  appeal  or  certiorari  directly."  The  court 
then  proceeds  to  show,  first,  that  in  the  ac- 
tion between  PhllUs  and  the  renters  in  pos- 
session of  the  homestead  PhllUs  obtained 
judgment,  not  by  a  trial  upon  the  question 
of  the  merits  of  ber  widowhood,  but  simply 
by  pleading  that  her  widowhood  had  been 
adjudicated  by  the  order  of  the  county  court, 
and  "upon  that  alone,"  says  the  (iourt,  "and 
not  upon  the  trial  or  determination  of  that 
fact"  Therefore  there  was  not  only  no  ad- 
judication npon  the  merits,  but  the  very  mat- 
ter of  her  widowhood  was  still  sub  Jndlce  in 
the  certiorari  proceedings — a  direct  attack 
upon  the  homestead  Judgment — which  pro- 
ceedings in  certiorari  resulted  in  the  de- 
feat of  PhllllB'  claim.  It  will  be  observed 
that  this  Texas  case,  so  far  from. being  a 
recognition  of  appellant's  contention,  distinct- 
ly declares  the  law  as  to  the  effect  of  a  Judg- 
ment In  homestead  proceedings  to  be  such  fi* 
we  here  hold  it  to  be. 

The  last  case  Is  that  of  Bordwell  ▼.  Sagi- 
naw Circuit  Judge,  119  Mich.  421,  78  N.  W. 
468.  The  alleged  widow  applied  to  the  pro- 
bate court  asking  for  an  allowance  for  her 
support  -  The  heirs  at  law  contested  her 
claim  of  widowhood.  The  probate  Judge  de- 
termined she  was  the  widow  and  made  her 
an  allowance.  The  heirs  appealed  to  the  cir- 
cuit court  The  relator  moved  the  circuit 
court  to  dismiss  the  appeal  upon  the  ground 
that  the  order  was  not  appealable.  Her  mo- 
tion was  denied.  The  proceeding  before  the 
Supreme  Court  of  Michigan  was  to  review 
the  action  of  the  circuit  court  or,  in  other 
words.  It  was  to  determine  the  single  ques- 
tion whether  or  not  under  the  laws  of  Michi- 
gan, an  appeal  lay  from  the  order  granting 
a  family  allowance  to  an  alleged  widow, 
when  the  question  of  her  status  was  disputed. 
The  Supreme  Court  of  Michigan  held  that 
its  laws  permitted  no  such  appeal.  This  was 
the  beginning  and  the  end  of  their  determi- 
nation, but  probably  because  of  the  fact  that 
so  grave  a  question  as  the  status  of  widow- 
hood should  not  be  finally  determined  for  all 
time  and  in  all  proceedings,  without  the 
right  of  appeal  which  is  so  generally  accord- 
ed in  other  states,  the  Supreme  Court  of 
Michigan,  as  obiter  purely,  and  without  dis- 
cussion or  citation  of  authority,  declared 
that  the  determination  of  the  probate  judge 
"that  relator  is  the  widow  of  Mr.  Bordwell 
it  conclusive  only  so  far  as  It  relates  to  the 


allowances  made  to  hw  pending  tbe  litiga- 
tion, and  is  not  res  judicata  as  to  her  right 
as  widow  to  the  distributive  share  of  the  es- 
tate to  which  the  widow  is  entitled."  Under 
the  different  laws  of  this  state,  where  an 
adjudication  of  a  homestead  is  a  judgment 
from  which  an  appeal  may  be  taken,  this 
dictum  of  the  Supreme  Court  of  Michigan,  for 
reasons  already  given,  cannot  be  regarded 
as  persuasive.  , 

The  decree  and  order  appealed  from  are 
therefore  affirmed. 
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ApPBAir-Tim  roB  Takiro— DisinssAi.. 

Laws  1903,  p.  74,  c.  69,  f  4,  requiring  an 
appeal  in  tax  foreclosure  proceedings  to  ba 
taken  within  30  days  after  the  rendition  of  judg- 
ment, applies  not  only  to  a  judgment  of  foreclo- 
sure, but  to  other  judgments  of  final  effect  in 
the  action,  such  as  a  judgment  of  dismissal. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  ti  1883-1887.] 

Appeal  from  Superior  Court,  King  Coun- 
ty;  Boyd  X  Tallman,  Judge. 

Action  by  Pluma  M.  Harris  against  Annie 
Levy  and  another.  From  an  order  of  dis- 
missal, plaintiff  appeals.    Dismissed. 

B.  F.  Kienstra,  for  appellant  O.  B.  De' 
Steigner  and  R.  R.  George,  for  respondents. 

HADLET,  X  This  action  was  instituted 
to  foreclose  a  general  tax  lien.  On  the  7th 
day  of  October,  1903,  a  decree  of  foreclosure 
was  entered  upon  the  default  of  the  defend- 
ants. A  tax  deed  was  issued  In  pursuance 
thereof.  Thereafter  the.  defendants  moved 
to  vacate  the  decree  and  for  the  cancellatlcm 
of  the  deed,  for  permission  to  pay  the  taxea 
and  costs,  and  for  restitution  of  the  pn^ 
erty.  This  motion  was  granted  by  an  order 
entered  December  11,  1903.  On  the  10th  day 
of  March,  1904,  the  plaintiff  appealed  from 
the  last-named  order.  Said  appeal  was  dis- 
missed by  this  court  on  the  27th  day  of  May, 
1904.  Thereafter  the  plaintiff  moved  the 
superior  court  for  an  order  requiring  the  de- 
fendants to  answer  the  complaint  in  the 
cause.  This  motion  was  denied  by  an  order 
entered  June  14,  1904,  and  by  the  same  order 
the  court  dismissed  the  action.  The  order  re- 
cites that  the  defendants  had,  with  their  mo- 
tion to  vacate  the  judgment  paid  into  court 
the  full  amount  of  plaintilTs  claim,  taxes, 
interest  and  costs.  This  appeal  is  prose- 
cuted by  the  plaintiff  from  the  last-mentl<»- 
ed  order. 

Respondents  have  moved  to  dismiss  the 
appeal,  and,  among  other  grounds,  they  urge 
that  the  appeal  was  not  taken  in  time.  The 
notice  of  appeal  was  served  September  9. 
1004.  being  87  day.  ,a«^  l^g^^^th. 
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order.  This  cause  Is  prosecuted  as  a  special 
proceeding  vinder  the  statute  autliorizing 
foreclosure  of  tax  liens.  Chapter  59,  p.  74,  of 
the  Session  Laws  of  1903,  §  4,  outlines  the 
necessary  procedure  for  appeal  in  such  cases. 
It  is  provided  that  the  appeal  shall  be  taken 
within  30  days  after  the  rendition  of  the 
judgment.  This  court  has  already  construed 
the  statute  to  mean  that  said  period  applies 
not  alone  to  the  Judgment  of  foreclosure,  but 
to  other  Judgments  of  final  effect  In  the  ac- 
tion. Brown  v.  Davis,  36  Wash.  135,  78  Pac. 
779;  Pedigo  v.  Fuller  (Wash.)  79  Pac.  1129. 

The  Judgment  of  dismiBsal  was  a  final  de- 
termination of  the  case  against  appellant, 
and  her  appeal  should  have  been  taken  with- 
in 30  days.  The  appeal  is  therefore  dis- 
missed. 

• 

MOUNT,  C.  J.,  and  CROW  and  RUDKIN, 
JJ.,  concur. 


(39  Wash.  174) 

FISCHER  et  al.  v.  KITTINGER. 
(Supreme  Court  of  Washington.     July  14, 

1905.) 

CoNOTiTtrrioNAi,  LA.W— Impairment  of  Con- 

TBACT— Revival  op  Judgments. 

Laws  1897,  p.  52,  c.  39,  proTiding  that  a 
judgment  shall  cease  to  be  a  lien  after  six  years 
from  its  rendition,  and  shall  not  he  revived, 
and  repealing  2  Hill's  Code,  §§  4C2,  463,  au- 
thorizing the  revival  of  judgments  by  notice 
and  motion,  is,  as  to  a  judgment  rendered  on  a 
contract  entered  into  prior  to  its  passage,  re- 
pugnant to  Const.  U.  S.  art.  1,  §  10,  prohibiting 
states  from  passing  any  law  impairing  the  ob- 
ligation of  contracts,  although  the  judgment 
was  rendered  after  its  passage,  and  the  reme-, 
dy  of  revival  by  notice  and  motion  is  left  in 
full  force  as  to  such  judgment, 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  {  521.] 

Appeal  from  Superior  Court,  King  County; 
Arthur  B.  Griffin,  Judge. 

Action  by  G.  W.  Fischer  and  another,  co- 
partners as  Fischer  Bros.,  against  George  B. 
Kittinger.  From  an  order  reviving  a  Judg- 
ment previously  rendered  therein,  defendant 
appeals.    Affirmed. 

Hughes,  McMicken,  Dovell  &  Ramsey,  and 
James  Kiefer,  for  appellant.  Ira  Bronson 
and  D.  B.  Trefethen,  for  respondents. 

FULLERTON,  J.  On  March  12,  1802, 
George  W.  Fischer  and  James  Held  Mac- 
donald,  then  copartners  as  Fischer  &  Mac- 
donald,  recovered  a  Judgment  in  the  superior 
court  of  King  county  against  the  appellant 
for  the  sum  of  $2,331,31  and  costs  of  action. 
Subsequently  the  Judgment  was,  for  a  valu- 
able consideration,  assigned  to  the  respond- 
ents. In  the  early  part  of  the  yeat  1898  the 
respondents  brought  a  common-law  action 
against  the  appellant  upon  the  Judgment, 
and  on  May  18th  of  that  year  recovered 
against  him  for  $3,908.31;  being  the  amount 
of  the  earlier  Judgment,  ■with  interest  and 
costs  of  action  added.  On  May  18,  1904,  the 
respondents  commenced  proceedings  to  re- 
vive the  last-meutioned  Judgment  under  the 


statute  found  in  2  Hill's  Code,  {{  462,  463, 
which  provides  for  the  revival  of  Judgments 
by  notice  and  motion.  To  the  motion  filed 
by  the  respondents  the  appellant  demurred 
on  the  ground  that  the  statute  under  which 
they  were  proceeding  had  been  repealed  by 
the  act  of  March  6,  1897,  relating  to  the  dura- 
tion of  judgments.  Laws  1897,  p.  52,  c.  39. 
The  demurrer,  was  overruled,  and  an  order 
made  on  November  17,  1904,  reviving  the 
Judgment  in  favor  of  the  respondents  for  the 
amount  of  the  principal  and  interest  then 
due  thereon.  This  appeal  Is  from  the  order 
reviving  the  Judgment 

The  question  whether  the  act  of  March  6, 
1897,  repealed  the  statute  providing  for  the 
revival  of  Judgments  by  notice  and  motion 
was  first  before  this  court  in  Palmer  v.  La- 
beree,,23  Wash.  409,  63  Pac.  216.  It  was 
there  held  that,  because  the  act  was  one 
uniform  piece  of  legislation  on  one  sub- 
ject, it  was  void  or  valid  as  a  whole,  and, 
being  void  as  to  Judgments  rendered  on  con- 
tracts existing  at  the  time  of  its  enactment, 
the  remedy  of  revival  by  notice  and  motion 
as  to  such  Judgments  was  not  repealed  by 
it.  This  construction  of  the  statute  was  fol-, 
lowed  In  the  subsequent  cases  of  Raught  v. 
Lewis.  24  Wash.  47,  63  Pac.  1104,  and  Denio 
V.  Benham,  24  Wash.  485,  04  Pac.  749.  In 
the  last  case  cited  the  principal  reliance  of 
the  appellant  was  on  the  question  of  the 
repeal  of  this  statute,  and  his  learned  coun- 
sel made  able  and  elaborate  arguments  there- 
on. The  court,  however,  felt  that  the  ques- 
tion had  been  settled  by  the  cases  that  had , 
preceded  it,  and  declined  to  reopen  It  or  dis- 
cuss it  further. 

It  will  be  observed  that  the  Judgment 
sought  to  be  renewed  in  this  proceeding  was 
rendered  after  the  passage  of  the  act  of 
March  7,  1897,  while  the  Judgments  under 
discussion  in  the  cases  above  cited  were  ren- 
dered prior  to  the  passage  of  that  act  It 
was  suggested  at  the  hearing  that  this  fact 
made  a  difference  in  the  application  of  the 
rule,  but  we  think  there  is  no  substantial 
ground  for  the  contention.  The  statute  of 
March  7th  was  held  inoperative  as  to  the 
Judgments  in  question  in  the  cases  announ- 
cing the  rule,  because  to  give  it  effect  would 
Impair  the  obligation  of  a  contract,  In  vio- 
lation of  section  10,  art.  1,  of  the  federal 
Constitution.  As  the  Judgment  here  in  ques- 
tion was  rendered  upon  a  contract  entered 
Into  prior  to  the  passage  of  the  act  of  March 
7th,  It  Is  plain  that  to  hold  the  act  operative 
as  to  it  would  have  a  like  effect.  It  would 
impair  the  obligation  of  such  contract.  The 
statute  therefore  is  inoperative  as  to  this 
Judgment.  Howard  v.  Ross  (Wash.)  80  Pac. 
819.  And  it  being  true  that  the  act  has  no 
partial  operative  effect,  it  is  as  much  invalid 
as  a  whole  to  this  Judgment  as  it  is  to  con- 
tract Judgments  rendered  prior  to  its  passage. 

The  order  appealed  from  is  affirmed. 


MOUNT 
RUDKIN 


UNT,  C.  J.,  and  C^^j^^^Ag^^-iCt^^pk 
CIN,  JJ.,  concur.  O 
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Ex  parte  BROWN. 

(Supreme  Court  of  Washington.    July  14, 

1905.) 

1.  Constitutional  Law  — Due  Process  of 
Law. 

2  Ballinger's  Ann.  Codes  &  St.  |  6959,  pro- 
viding that  when  any  person  indicted  for  an  of- 
fense is  acquitted  by  reason  of  insanity  the 
jury  shall  so  state  in  their  verdict,  and  if  the 
discharge  of  tlie  insane  person  be  deemed  dan- 
gerous to  the  community  the  court  may  commit 
him  to  prison,  does  not  violate  Const.  JJ.  S. 
Amend.  14,-  nor  Const  Wash.  §  3,  art.  1,  guar- 
antying due  process  of  law. 

2.  JuBT— Constitutional   Guabanty— Stat- 
tTTORT  Violation. 

Nor  does  it  violate  Const,  art.  1,  {  21, 
guarantying  the  right  to  trial  by  jury. 

3.  Criminal  Law  —  Rights  of  Accused- 
Privilege  OF  Counsel. 

Nor  does  it  violate  Const,  art.  1,  |  23,  guar- 
antying accused  in  criminal  prosecutions  the 
right  of  counsel. 

4.  Same — Cruel  Punishment. 

Nor  does  it  violate  Const,  art.  1,  i  14, 
prohibiting  the  infliction  of  cruel  punishment. 

5.  Insane  Persons— Restobation  to  Sanity 
—Demand  of  Investigation. 

Nor  does  it  prevent  the  insane  person  from 
demanding  an  investigation  by  the  court  at  any 
time  of  the  question  of  bis  restoration  to  sani- 
ty, so  as  to  be  held  invalid  on  that  ground. 
e.  Same  —  Establishment  '  of  Insanity  — 
Presumption  of  Duration. 

Where  it  was  established  in  homicide  by  a 
verdict  of  the  jury,  rendered  in  accordance 
with  2  Ballinger's  Ann.  Codes  &  St  $  6959, 
that  defendant  was  insane  at  the  time  of  the 
homicide,  and  he  was  acquitted  on  that  ground, 
it  wilt  be  presumed  on  a  petition  by  defendant 
for  a  writ  of  tiabeas  corpus  to  obtain  a  dis- 
charge from  commitment  for  insanity  under  the 
statute  that  the  same  condition  continues  un- 
til the  contrary  is  affirmatively  proven  by  him. 
[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Insane  Persons,  §  6.] 

7.  Same — Order  of  Commitment— Insanity. 
Under  Ballinger's  Ann.  Codes  &  St  I  6959, 
declaring  that  when  any  person  is  acquitted  of 
an  offense  by  reason  of  insanity  the  jury  shall 
so  state  in  their  verdict,  and,  if  the  discharge 
of  such  insane  person  shall  be  deemed  dan- 
gerous to  the  community,  the  court  may  oi;der 
him  to  be  committed  to  prison,  an  order  of  com- 
mitment "to  await  the  further  order  of  the 
court"  is  proper,  and  is  not  void  for  uncertain- 
ty. 

Original  application  by  Thomas  Brown  for 
writ  of  habeas  corpus.    Denied. 

Maurice  A.  Langhorne  and  C.  H,  Forney, 
for  petitioner. 

HADLET,  j.  The  petitioner  made  original 
application  in  this  court  for  a  writ  of  habeas 
corpus  directed  to  the  sheriff  of  Lewis  coun- 
ty. He  asserts  that  he  Is  unlawfully  detain- 
ed and  imprisoned.  His  petition  shows  that 
he  was  regularly  tried  In  the  superior  court 
of  said  county  on  the  charge  of  murder  in  the 
first  degree,  to  which  charge  he  had  Inter- 
posed the  plea'tjf  not  guilty.  The  verdict  re- 
turned was  as  follows:  "We,  the  jury,  find 
the  defendant  not  guilty  by  reason  of  in- 
sanity." Immediately  after  the  return  of  the 
_  verdict,  on  the  1st  day  of  May,  1905,  the  trial 
'court  ordered  the  sheriff  to  return  the  peti- 


tioner to  the  county  Jail  to  await  the  further 
order  of  the  court  He  was  accordingly  de- 
tained In  Jail  until  the  8th  day  of  said  month, 
when  the  trial  Judge  ordered  him  to  be 
brought  Into  court  The  petition  alleges  that 
the  court  thereupon,  without  any  hearing 
or  trial,  and  without  giving  the  petitioner 
any  opportunity  to  be  heard  In  his  own  be- 
half, arbitrarily  and  of  Its  t)wn  motion  an- 
nounced that  because  of  the  verdict  of  the 
Jury,  which  established  that  the  petitioner 
was  not  guilty  by  reason  of  Insanity,  the 
court  considered  that  his  discharge  and  going 
at  large  would  be  manifestly  dangerous  to 
the  peace  and  safety  of  the  community.  It  Is 
further  shown  that  for  the  above  reasons  an 
order  was  entered  to  the  effect  that  the  peti- 
tioner shall  be  by  the  sheriff  confined  in  the 
county  Jail  until  the  further  order  of  the 
court.  The  sheriff  made  return  to  the  peti- 
.tion  by  way  of  answer.  The  answer  avers 
that  the  petitioner  was  charged  with  murder 
In  the  first  degree,  for  the  killing  of  his  fa- 
ther; that  be  pleaded  and  urged  as  a  defense 
to  said  charge  insanity  caused  by  epilepsy, 
cruel  treatment  by  his  father,  and  the  degen- 
eracy of  the  latter  prior  to  the  birth  of  the 
petitioner;  that  he  offered  proof  during  the 
trial  of  continuous  and  permanent  Insanity 
from  said  causes;  and  that  his  demeanor 
during  the  trial  appeared  to  be  consistent 
with  bis  claim  of  general  insanity.  The 
above  alleged  facts  are  not  controverted  by 
the  petitioner. 

The  court  acted  on  the  authority  of  a  stat- 
ute of  this  state  which  is  set  forth  In  section 
6959,  2  Ballinger's  Ann.  Codes  &  St  It  Is 
as  follows:  "When  any  person  Indicted  or  in- 
formed against  for  an  offense  shall,  on  trial, 
be  acquitted  by  reason  of  Insanity,  the  jury, 
In  giving  their  verdict  of  not  guilty,  shall 
state  that  It  was  given  for  such  cause;  and 
thereupon.  If  the  discharge  or  going  at  large 
of  such  insane  person  shall  be  considered  by 
the  court  manifestly  dangerous  to  the  peace 
and  safety  of  the  community,  the  court  may 
order  hUn  to  be  committed  to  prison,  or  may 
give  him  Into  the  care  of  his  friends,  if  they 
shall  give  bonds,  with  surety  to  the  satisfac- 
tion of  the  court,  conditioned  that  he  shall 
be  well  and  securely  kept,  otherwise  he  shall 
be  discharged."  The  petitioner  contends 
that  the  statute  violates  the  following  por- 
tion of  the  fourteenth  amendment  to  the  Con- 
stlfutlon  of  the  United  States:  "Nor  shall 
any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  Its  Jurisdiction 
the  equal  protection  of  the  laws."  It  Is  fur- 
ther insisted  that  the  statute  violates  the 
following  provisions  of  sections  3,  14.  21,  and 
22  of  article  1  of  our  state  Constitution: 

"Sec.  3.  No  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law." 

"Sec.  14.  Excessive  bail  shall  not  be  re- 
quired, excessive  fines  imposed,  nor  cruel 
punishment  Inflictedi'Sit'zed  by  VJ*J»^^IC 
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"Sec.  21.  The  right  of  trial  by  Jury  shall 
remain  inviolate.    •"   •    « 

"Sec.  22.  In  criminal  prosecutions,  the  ac- 
cused shall  have  the  right  to  appear  and  de- 
fend in  person,  and  by  counsel,  to  demand  the 
nature  and  cause  of  the  accusation  against 
him,  to  have  a  copy  thereof,  to  testify  in  his 
own  behalf,  to  meet  the  witnesses  against 
him  face  to  face,  to  have  compulsory  process 
to  compel  the  attendance  of  witnesses  In  his 
OMm  behalf,  have  a  speedy  public  trial  by  an 
Impartial  jury  of  the  county  In  which  the 
offense  ifl  alleged  to  have  been  committed, 
and  the  right  to  appeal  in  all  cases.    •    •    •" 

Has  the  petitioner  been  deprived  of  due 
process  of  law  in  the  premises?  He  was 
tried  before  a  Jury,  to  whom  he  himself  sub- 
mitted the  issue  that  be  was  Insane  when  t^e 
crime  was  committed.  He  was  permitted  to 
fully  Introduce  his  evidence  upon  that  sub- 
ject, and  the  Jury  were  instructed  as  to  their 
duty  In  the  premises.  The  verdict  returned 
was  In  his  favor  upon  the  issue  which  he  ten- 
dered, and  he  was  therefore  accorded  due 
process  of  law  and  the  right  of  trial  by  Jury 
upon  that  subject.  The  Jm^  found  that  he 
was  insane,  and  It  was  the  manifest  duty  of 
the  court  to  enter  some  Icind  of  .a  judgment 
upon  the  finding  of  the  jury.  The  petitioner 
erroneously  assumes  that  it  was  a  judgment 
entered  in  a  new  and  original  proceeding 
without  due  process  of  law  and  without  oi>- 
portunlty  for  a  bearing.  It  was,  however,  a 
judgment  rendered  upon  the  verdict  of  a 
jury  which  had  been  regularly  returned  in  a 
proceeding  wherein  all  constitutional  rights 
bad  beun  accorded.  Should  it  hare  been  a 
judgment  of  discharge,  according  to  petition- 
er his  liberty?  He  does  not  allege  that  he  is 
now  sane.  The  solemn  verdict  of  a  jury, 
after  due  trial,  establishes  that  be  was  Insane 
when  the  killing  occurred.  The  record  be- 
fore us  shows  that  the  character  of  insanity 
considered  was  not  of  a  temporary  sort,  but 
was,  rather,  progressive  and  permanent  in  its 
nature,  by  reason  of  epilepsy  and  congenital 
conditions.  "The  presumption  being  that 
general  insanity  once  shown  to  exist  still 
continues,  unless  of  a  temporary  sort,  like 
the  delirium  of  drunkenness  or  a  fever,  the 
burden  of  proof  to  establish  a  lucid  interval 
or  mental  restoration  rept^  upon  the  party 
who  asserts  It."  Schouler  on  Wills  (3d  Ed.) 
8  189,  and  cases  cited.  In  the  chapter  on  the 
subject  of  "Insanity"  in  volume  16,  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.),  under  the  dis- 
cussion of  the  continuance  of  Insanity  of  a 
permanent  natm-e,  at  page  604  of  said  vol- 
ume, the  following  statement  of  the  rule  as 
to  presumption  Is  made:  "When  habitual  in- 
sanity in  the  mind  of  the  person  whose  act  is 
In  question  Is  once  established,  then  the 
party  who  would  take  advantage  of  the  fact 
of  restoration  to  a  sane  condition  or  of  an  in- 
terval of  reason  must  prove  It,  for  Insanity 
of  that  character  is  presumed  to  continue 
until  the  contrary  is  shown."  Decisions  from 
ITS  of  the  American  states  are  cited  in  sup- 


port of  the  above  text,  as  well  as  a  long  list 
of  English  decisions.  With  such  an  array 
of  citation,  it  would  seem  that  the  rule  is 
well  established,  and  that  a  review  of  the 
decisions  Is  unnecessary.  We  have  examined 
a  number  of  the  authorities  cited,  and  find 
that  they  fully  sustaUi  the  rule  announced 
by  the  text-writer — that,  when  Insanity  of 
a  permanent  character  is  once  established,  it 
is  presumed  to  continue,  and  the  presumption 
prevails  until  the  contrary  is  shown;  the 
burden  of  showing  which  Is  upon  him  who 
asserts  sanity.  Therefore,  Inasmuch  as  it 
was  a  fact  established  after  a  full  hearing, 
that  the  petitioner  was  Insane  at  the  time  of 
the  homicide,  the  presumption  is  that  the 
same  condition  continues,  and  the  burden  is 
upon  him  to  show  to  the  contrary.  The  rec- 
ord does  not  'show  that  he  has  ever  offered 
to  make'  such  showing  to  the  court ,  below, 
but  rather  that  he  demands  his  release  as  an 
absolute  right.  . 

We  have  thus  seen  that,  as  to  the  issue 
of  insanity,  the  petitioner  was  accorded  the 
constitutional  rights  of  due  process  of  law, 
trial  by  Jury,  and  the  privilege  of  appearing 
and  pi;esentlng  his  case  In  person  and  by 
counsel.  The  additional  constitutional  ob- 
jection urged  is  that  no  cruel  punishment 
shall  be  Inflicted.  The  statute  authorizes  the 
court,  among  other  things,  to  commit  one 
acquitted  by  reason  of  insanity  to  prison. 
No  particular  prison  is  specified,  and  it  may 
be  reasonably  Inferred  that  any  prison  com- 
ing within  the  committing  Jurisdiction  of  the 
court  trying  the  cause  may  be  selected,  such 
as  the  county  jail  of  the.  proper  county  or 
the  State  Penitentiary.  In  this  instance  the 
commitment  was  to  the  county  Jail.  May 
the  state.  In  the  exercise  of  its  sovereignty 
and  in  its  endeavor  to  protect  its  people  from 
dangerous  insane  characters,  provide  for 
their  confinement  in  a  prison?  It  is  the  pol- 
icy of  the  state  to  confine  such  persons,  but 
'it  is  ordinarily  done  In  an  asylum,  and  not  in 
a  prison,  so  called.  We  know  of  no  reason, 
however,  why  the  state  may  not  classify  in- 
sane persons,  and  require  that  those  whose 
dangerous  tendencies  have  been  manifested 
by  the  perpetration  of  acts  imperiling  the 
safety  of  the  community  shall,  after  a  full 
hearing  establishing  the  fact  of  insanity,  be 
confined  In  prison  while  that  condition  con- 
tinues. While  confinement  of  any  character 
may  in  a  sense  contain  elements  of  cruelty, 
yet  the  safety  of  the  people  requires  that 
such  persons  shall  be  confined. 

It  is  urged  that  the  order  of  the  court  is 
void  for  uncertainty,  in  that  it  Is  Indefinite 
as  to  time.  The  imprisonment  is  to  continue 
until  the  further  order  of  the  court.  The 
order  conforms  to  the  statute  in  that  par- 
ticular. No  time  is  specified  In  the  statute 
for  the  duration  of  the  imprisonment.  In 
the  nature  of  the  subject  treated  by  the  stat- 
ute, it  must  be  so.  It  was  the  undoubted  in- 
tention of  the  Legislature  that  imprisonment 
shall  not  be  continued  f^ftj@r  x,estoratlon  to 
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sanity,  and  that  the  court  shall  so  retain 
control  of  Its  order  in  the  premises  that  It 
may  afterwards  modify  It  to  suit  changed 
conditions  of  mind  or  body  as  they  may  be 
made  to  appear.  Such  an  order  is  analogous 
to  one  disposing  of  the  custody  of  the  chil- 
dren In  a  divorce  proceeding,  which  is  made 
to -continue  until  further  order  of  the  court, 
and  subject  to  modification  with  changed 
conditions.  Although  the  fact  of  insanity 
has  been  regularly  established,  and  that  con- 
dition is  presumed  to  continue  until  the  con- 
trary Is  shown,  yet  the  petltiouer  has  the,  un- 
doubted right  at  any  time  to  assert  that  he 
is  restored  to  sanitj',  and  to  demand  that 
tlie  court  shall  duly  investigate  that  subject 
The  statute  in  no  way  attempts  to  prevent 
such  a  demand  upon  his  pant,  and  cannot 
be  held  to  be  invalid  on  the  groun,d  that  Jt 
prevents  him  from  exercising  such  privilege. 
The  petitioner  cites  Underwood  v.  People,  32 
Mich.  1,  20  Am.  Rep.  633,  in  support  of  his 
contention  against  this  legislation;  but  an 
examination  of  that  ease  discloses  that  the 
Michigan  statute  provided  that  one  acquit- 
ted on  the  ground  of  insanity  should  remain 
confined  in  an  asylum  until  an  investigation 
as  to  his  restoration  should  be  set  in  motion 
by  the  prison  Inspectors.  The  court  said: 
"It  practically  leaves  the  liberty  of  the  per- 
son confined  to  depend  upon  the  uncontrol- 
led pleasure  of  the  Inspectors."  Under  that 
statute  the  prisoner  could  take  no  step  on 
his  own  Initiative,  but  was  left  entirely  to 
tl)e  will  of  others.  Such  a  provision  man^ 
festly  violated  a  personal  right  But  our 
statute  makes  no  such  attempt  to  prevent  the 
exercise  of  a  fundamental  privilege.  The 
petitioner  quotes  extensively  In  his  brief 
from  a  note  in  Cooley  on  Torts  (2d  Ed.)  pp. 
206,  207.  The  quotation  does  not,  however, 
conflict  with  our  argument  above — that,  with 
the  presumption  of  insanity  continuing,  con- 
finement is  enforceable  when  the  law  does 
not  attempt  to  prevent  a  judicial  Investiga- 
tion as  to  restored  sanity,  and  which  may 
be  Initiated  at  the  pleasure  of  the  one  con- 
fined. We  find  no  constitutional  objections 
to  the  statute,  and  the  order  of  the  court  Is 
In  strict  conformity  with 'its  provisions. 

For  the  foregoing  reasons,  we  think  the 
petitioner  has  not  shown  sufficient  grounds 
for  his  discbarge,  and  the  writ  is  denied. 
-• 

MOUNT,  C.  J.,  and  FULLERTON,  CROW, 
and  RUDKIN,  JJ.,  concur. 


(39  Wash.  177)  - 

STATE  exrel.  NETTLETON  v.  CASE,  County 

Clerk  of  King  County. 

(Supreme  Court  of  Wauhington.     July  14, 

1003.) 

1.  Taxation  —  Constitutional  Pbovisions 

— UNIFORMITt. 

Sess.  Laws  1903.  p.  290,  c.  151,  requir- 
ing the  payment  of  fees  to  the  clerk  in  pro- 
bate proceedings  proportioned  in  amount  to  the 


property  owned  by  the  estate,  and  providing 
that  such  fees  shall  be  paid  into  the  county 
treasury,  does  not  prescribe  a  schedule  of  fees 
for  services  rendered,  but  imposes  a  property 
tax,  and  is  consequently  void  under  Const  art 
7,  i§  1,  2,  9,  requiring  property  to  be  taxed  in 
proportion  to  its  value,  and  contemplating  a 
uniform  and  equal  rate  of  assessment  and  taxa- 
tion. 

2.  Opficebs-'  Fees — Gbaduated  Scale. 

The  Legislature  cannot  arbitrarily  pre- 
scribe the  fees  of  tiie  clerk  in  probate  proceed- 
ings by  graduating  the  same  on  the  basis  of 
the  value  of  the  estate  probated,  regardless  of 
the  actual  services  rendered. 

3.  Statoteb— Title  of  Act  —  Inclusion  in 

Sess.  Laws  1903,  p.  290,  c.  151,  entitled 
"An  act  in  relation  to  the  fees  of  state  and 
county  officers,  witnesses  and  jurors,  and  repeal- 
ing" a  similar  act,  and  the  body  of  which  im- 
poses an  ad  valorem  charge  or  tax  on  the  prop- 
erty of  estates  under  the  guise  of  a  fee  for  the 
probate  proceedings.  Is  repugnant  to  Const 
art.  2,  §  19,  providing  that  no  bill  shall  embrace 
more  than  one  subject,  wbich  shall  be  expressed 
in  the  title. 

Appeal  from  Superior  Court,  King  Coun- 
ty; A.  W.  Frater,  Judge. 

Application  by  the  state,  on  the  relation 
of  C.  M.  Nettleton,  as  administrator  of  the 
partnership  of  D.  McL.  Brown  and  others, 
for  a  wrlt'of  mandate  directed  to  Otto  A. 
Case,  as  county  clerk  of  King  county,  etc. 
From  a  judgment  awarding  a  peremptory 
writ  defendant  appeals.    Afiirmed. 

Kenneth  Mackintosh  and  Ernest  B.  Herald, 
for  appellant  Allen,  Allen  &  Stratton,  for 
respondent 

HADLET,  J.  The  relator  applied  to  the 
superior  court  for  a' writ  of  mandate  directed 
to  the  county  clerk  of  King  county,  requir- 
ing him  to  receive  and  file  certain  papers  In 
probate  proceedings.  An  alternative  writ 
was  issued.  By  the  demurrer  to  the  petition 
and  alternative  writ  the  following  facts  are 
admitted:  D.  McL.  Brown  died  In  King 
county  on  the  23d  day  of  January,  1905,  he 
being  at  the  time  of  his  deiith  a  member  of 
the  partnership  consisting  of  himself,  W.  A.  ' 
Brown,  D.  A.  Brown,  and  0.  M.  Nettleton, 
doing  business  under  the  firm  name  of  Seat- 
tle Bridge  Company.  Thereafter  the  said 
Nettleton  was  duly  appointed  as  administra- 
tor of  said  partnership  estate,  and  he  quali- 
fied as  such.  An  inventory  and  appraisement 
of  the  estate  were  duly  prepared,  the  ap- 
praisement showing  the  valuation  of  the 
property  belonging  to  the  partnership  at 
1127,655.50.  The  administrator  presented 
the  Inventory  and  appraisement  to  the  clerk 
for  filing,  whereupon  the  latter  demanded 
that  the  administrator  should  pay  the  sum 
of  $225  as  probate  fees,  and  refused  to  file 
the  papers  until  said  sum  should  be  paid  to 
him.  Tliereafter  the  administrator  also  pre- 
pared a  petition  for  an  order  to  sell  certain 
real  estate  belonging  to  the  partnership,  and 
thereupon  tendered  the  petition  to  the  clerk 
for  filing,  together  with  filing  fees;  but  the 
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clerk  refused  to  file  the  same,  or  to  accept 
tbe  sum  tendered  otherwise  tnan  on  account 
of  part  payment  of  said  demand  of  $225. 
The  demurrer  challenged  the  sufficiency  of 
the  above-redted  facts  to  authorize. the  issu- 
ance of  tfie  writ  of  mandate,  and  the  same 
was  overruled.  The  clerk  declined  to  further 
answer,  and  it  was  thereupon  ordered  that  a 
peremptory  writ  of  mandate  should  issue, 
commanding  him  to  Immediately  file  the  pa- 
pers mentioned.  ITrom  said  order  be  has  ap- 
pealed. 

The  appeal  Involves  the  constltutlonaltty 
of  an  act  of  the  Legislature  of  1903  relating 
to  the  fees  of  state  and  county  officers,  wit- 
nesses, and  Jurors.  See  Sess.  Laws  1903,  p. 
290,  c.  151.  That  portion  of  the  act  particu- 
larly involved  here  relates  to  the  charges  In 
probate  proceedings,  and  will  be  found  at 
pages  293,  294,  of  said  SessiMi  Laws.  The 
trial  court  held  the  said  provisions  to  be 
unconstitutional.  It  will  be  observed  that 
the  statute  requires  the  payment  of  $5  in 
probate  proceedings  at  the  time  the  first 
paper  therein  shall  be  filed.  In  addition  to 
the  above  amount,  a  graduated  schedule  of 
fees  is  provided.  Increased  amounts  are 
chargeable  to  estates  of  $1,000  or  more.  The 
sum  to  be  paid  increases  according  to  the 
value  of  Jhe  estate  Involved,  the  amount 
to  be  determined  by  the  appraisement  re- 
turned Into  court  When  the  amount  of  the 
estate  is  $1,000  or  more  and  less  than  $2,- 
000,  the  additional  sum  required  is  $2.50. 
The  amount  Is  thereafter  Increased,  based 
upon  stated  estate  values,  until  the  valuation 
reaches  $50,000  or  more  and  less  than  $100,- 
000,  in  which  case  the  sum  of  $125  shall  be 
paid.  It  is'  then  provided  that  estates  ex- 
ceeding $100,000  shall  pay  in  addition  to  the 
said  $125  the  sum  of  $30  for  each  additional 
$20,000  valuation  above  $100,000.  The  estate 
at  bar,  as  we  have  seen.  Is  valued  some- 
what In  excess  of  $127,000,  and  the  fee  de- 
manded by  the  clerk  was  $225.  Whether  the 
amount  demanded  Is  excessive,  even  under 
the  terms  of  the  statute,  we  shall  neither 
discuss  nor  decide,  since  that  matter  Is  not 
discussed  by  counsel.  The  constitutionality 
of  the  statute  Is  alone  considered  in  the 
briefs. 

The  Increased  fees  provided  by  the  statute 
are  based  upon  an  ad  valorem  theory,  and 
regulated  according  to  the  amount  of  prop- 
erty owned  by  an  estate.  It  was  the  view  of 
the  trial  court  that  charges  so  exacted 
amount  to  a  property  tax^and  that  the  stat- 
ute therefore  violates  our  state  constitutional 
provisions  with  respect  to  the  uniformity  of 
property  taxation.  Section  1  of  article  7  of 
the  Constitution  provides  that  "all  property 
in  the  state,  not  exempt  under  the  laws  of 
the  United  States  or  under  this  Constitution, 
shall  be  taxed  in  proportion  to  Its  value  to 
be  ascertained  as  provided  by  law."  Sec- 
tion 2  of  the  same  article  also  requires  that 
"the  Legislature  shall  provide  by  law  a  uni- 


form and  equal  rate  of  assessment  and  taxa- 
tion on  all  property  in  the  state  according  to 
Its,  value  lu  money,  and,  shall  prescribe  such 
regulations  by  general  law  as  shall  secure  a 
just  valuation  for  taxation  of  all  property,  so 
that  every  person  and  corporation  shall  pay 
a  tax  In  proportion  to  the  value  of  his,  her, 
or  its  property."  Section  9  of  the  same  arti- 
cle also  contains  the  following:  "For  all 
corporate  purposes  all  municipal  corporations 
may  be  vested  with  authority  to  assess  and 
collect  taxes  and  such  taxes  shall  be  uniform 
in  respect  to  persons  and  property  within  the 
Jurisdictibn  of  the  body  levying  the  same." 
It  does  not  appear  that  the  property  of  the 
estate  at  bar  Is  exempt  from  taxation  under 
the  first  constitutional  provision  above  quot- 
ed, but  it  is  subject  to  the  burden  thereof, 
and  must  be  taxed  uniformly  with  other 
property  according  to  Its  value.  If,  there- 
fore, the  charges  imposed  by  the  statute  In 
question  are  In  the  nature  of  a  tax  upon  the 
property,  they  would  seem  to  impose  a  bur- 
den thereon  In  addition  to  that  borne  by 
property  In  general.  Appellant  argues  that, 
even  In  cases  of  taxation,  the  rule  of  equal- 
ity and  uniformity  does  not  forbid  a  liberal 
classification,  and  that,  since  this  law  classi- 
fies estates  according  to  their  value,  all  In 
each  particular  class  are  affected  alike.  lie 
cites  State  v.  Clark,  30  Wash.  439,  71  Pac. 
20,  and  State  v.  Sharpless,  31  Wash.  191,  71 
Pac.  737,  96  Am.  St.  Hep.  893.  Neither  of 
said  cases  relates  to  property  taxation.  The 
first  discusses  the  inheritance  tax  law,  and 
expressly  holds  that  such  a  tax  Is  not  a  prop- 
erty tax,  but  Is  a  mere  charge  for  the  privi- 
lege of  succession  to  the  ownership  and  en- 
joyment of  property;  following  Magoun  v. 
Illinois  Trust  &  Savings  Bank,  170  U.  &  283, 
18  Sup.  Ct.  594,  42  L.  Ed.  1087,  which  ex- 
pressly distinguished  such  a  charge  from 
property  taxes,  which  must  be  uniform  and 
equal  under  the  state  Constitutions.  The 
second  case  cited  discusses  a  license  or  occu- 
pation tax  statute.  Such  statutes  do  not  pro- 
vide for  property  taxes,  but  are  usually  based 
upon  the  necessity  for  police  regulation.  It 
Is  true  such  statutes  usually  contain  revenue 
features,  and  some  may  be  entirely  for  rev- 
enue purposes  and  not  for  regulation;  yet 
the  exaction  of  revenue  Is  not  a  property 
i  tax,  but  Is  In  the  nature  of  an  occupation  tax 
j  for  the  privilege  of  conducting  a  particular 
I  business.  No  authority  has  been  called  to 
our  attention  which  holds  that  property  it- 
self may  be  so  classified  that  it  shall  bear  a 
burden  greater  than  that  of  other  property 
of  like  value  within  the  same  assessment 
jurisdiction. 

If,  then,  the  exactions  from  estates  requir- 
ed by  this  statute  amount  to  property  taxes, 
we  think  the  statute  cannot  be  upheld.  It 
is  provided  that  the  money  thus  collected 
shall  be  paid  into  the  coimty  treasury,  and 
it  thus  becomes  a  part  of  the  public  funds, 
like  that  derived  from  ordinary  taxation, 
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pellant  fnrtber  argue*  fhat  the  same  U  true 
of  the  ordinary  fees  collected  by  the  clerk 
for  services  rendered;  that  the  charge  la 
question  here  may  be  regarded  not  as  a  tax 
upon  property,  but  as  a  fee  for  services  ren- 
dered; and  that  the  Legislature  has  the  right 
to  fix  the  amount  of  such  fee.  It  Is  true  the 
statute  calls  the  charge  a  "fee,"  but  If  It  la 
apparent  upon  the  face  of  the  statute  that 
the  charge  Is  In  fact  not  based  upon  actual 
and  necessary  services  rendered  or  to  be  ren- 
dered, but  Is  based  entirely  upon  a  property 
valuation,  thereby  partaking  of  the  nature  of 
a  tax,  It  would  seem  to  be  wholly  Immaterial 
by  what  name  the  statute  may  designate  It. 
The  statute  In  terms  shows  that  the  charge 
Is  based  upon  the  value  of  the  estate,  and 
shall  we  conclude  that  the  Legislature  In- 
tended to  say,  In  effect,  that  the  amount  of 
actual  and  required  services  varies  according 
to  the  value  of  the  estate  only?  If  the  Legis- 
lature Intended  to  so  declare.  It  cannot  be 
said  that  the  declaration  Is  supported  by  ex- 
perience. Can  the  Legislature  arbitrarily  say 
that  greater  service  is  required  In  the  settle- 
ment of  an  estate  valued  at  $1,000  than  one 
valued  at  $999.99?  We  thinlt  not,. and  yet 
such  Is  the  exact  effect  of  this  statute  If  It 
shall  be  held  that  these  charges  are  fees  for 
services  only.  It  seems  apparent  to  us  that 
the  Legislature  cannot  arbitrarily  adopt  such 
a  standard  for  measurement  of  the  value  of 
the  services  of  the  clerk  In  probate  proceed- 
ings. It  is  true  our  statutes  fix  the  compen- 
sation of  an  administrator  according  to  the 
value  of  the  estate  which  comes  into  his 
hands,  but  such  a  measurement  of  value, 
we  apprehend,  is  chiefly  founded  upon  the 
degree  of  responsibility  assumed,  an  element 
of  proper  consideration  In  fixing  the  value  of 
an  administrator's  services.  No  such  element 
exists  In  the  case  of  the  clerk:  His  services 
In  the  premises  are  purely  clerical,  and  the 
amount  thereof  depends  upon  the  filings  and 
records  of  each  particular  case,  which  can 
in  no  reasonable  sense  be  said  to  depend  in 
each  given  case  upon  the  volue  of  the  estate. 
It  seems  clear,  therefore,  that  this  statute 
exacts  payments  regulated  by  property  valu- 
ations alone,  and  that  It  must  therefore  be 
a  tax  upon  property.  Taxes,  are  defined  to 
be  "burdens  or  charges  Imposed  by  legisla- 
tive authority  on  pei-sons  or  property,  to 
raise  money  for  public  purposes,  or,  more 
briefly,  'an  Imposition  for  the  supply  of  the 
.  public  treasury.' "  27  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  p.  578.  The  charges  here  dis- 
cussed and  which  are  Imposed  by  the  stat- 
ute in  question  seem  to  Include  every  ele- 
ment comprehended  in  the  above  definition. 
Appellant  has  not  called  our  attention  to 
any  decided  cases  bearing  directly  upon  leg- 
islation of  a  character  similar  to  that  here 
under  examination.  Respondents,  upon  the 
•other  hand,  cite  decisions  frotb  two  jurisdic- 
tions which  are  adverse  to  such  statutes.  A 
statute  essentially  similar  to  ours  was  passed 
In  Minnesota.    By  the  terms  of  that  statute 


a  charge  of  $10  Was  exacted  when  the  in- 
ventory valuation  of  the  estate  exceeded 
$2,000  and  did  not  exceed  $5,000.  A  charge 
of  $25  was  required  when  the  valuation  ex- 
ceeded $5,000  and  did  not  exceed  $10,000,  and 
by  similar  increase  the  charges  were  greater 
for  greater  valuations.  The  Supreme  Court 
of  Minnesota  held  that  the  statute  was  un- 
constitutional in  State  ex  rel.  Davidson  v. 
Gorman  (Mhin.)  41  N.  W.  048,  2  L.  R.  A.  701. 
The  court  reasoned  as  follows:  "But  the 
sums  required  by  this  act  to  be  paid  Into  the 
county  treasury  must  be  regarded  as  'taxes' 
in  the  ordinary  sense  of  that  word  and  as  it 
is  used  In  the  Constitution.  They  are  not  In 
any  proper  sense  fees  or  costs  assessed  im- 
partially, or  with  regard  to  the  expense  oc- 
casioned or  services  performed.  The  amounts 
are  regulated  wholly,  but  arbitrarily,  with 
regard  to  the  value  of  the  estate.  They  have 
no  proximate  relation  to  the  amount  of  the 
compensation  to  be  paid  to  the  probate  Judge, 
nor  to  the  other  expenses  of  the  court,  nor 
to  the  nature  or  extent  of  the  services  which 
may  become  necessary  in  the  proceedings. 
There  is  no  necessary,  natural,  or  even  prob- 
able correspondence  between  the  sums  to  be 
paid  (widely  different  in  amounts  with  re- 
spect to  estates  of  different  values)  and  the 
nature  of  the  proceedings,  or  the  character 
or  extent  of  the  services,  which  may  be  re- 
quired In  the  probate  court  It  cannot  be  as- 
sumed upon  any  ground  of  probability  that 
these  proceedings  or  services  will  be  different 
or  greater  in  the  case  of  an  estate  of  the 
value  of  more  than  $500,000  than  In  one  of 
the  value  of  from  $35,000  to  $50,000;  yet  In 
the  former  case  $5,000  must  be  paid.  In  the 
latter  $100.  •  •  •  The  purpose  for  which 
such  payments  are  required  is  strictly  public 
in  its  nature,  being  directly  'for  the  use  and 
benefit  of  the  county,'  as  the  law  declares, 
and  indirectly  for  the  support  of  a  court  es- 
tablished by  the  constitution,  with  exclusive 
original  Jurisdiction  in  certain  matters  of 
great  and  general  public  concern.  Nor  is  it 
practically  optional  with  executors  or  ad- 
ministrators, or  those  interested  in  the  set- 
tlement of  the  estates  of  deceased  persons,  as 
to  whether  they  will  pay  these  exactions  or 
not  It  the  law  is  valid,  payment  is  prac- 
tically necessary  in  the  great  .majority  of 
cases;  and  the  mode  adopted  by  the  statute 
of  securing  payment  by  making  that  a  con- 
dition precedent  to  the  exercise  of  the  func- 
tions of  the  probate  court  is  as  really  com- 
pulsory, and  perha|)s  as  effectual  in  general, 
as  the  means  generally  employed  to  enforce 
the  payment  of  taxes."  In  1885  the  Legisla- 
ture of  California  enacted  a  similar  statute. 
It  was  provided  that  a  fee  of  $5  should  first 
be  paid  by  all  estates,  and  an  additional  fee 
of  $1  for  each  additional  $1,000  In  excess  of 
$3,000  of  valuation.  In  Patjo  v.  Pfister,  117 
Cal.  83,  48  Pac.  1012,  the  statute  was  held  un- 
constitutional. The  court  said:  "It  is  perfect- 
ly plain- that  the  I.,eglslatnre  has  attempted 
by  that  portion  of  section  1  above  quoted 
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to  levy  a  property  tax  upon  all  estates  of  de- 
cedents, Infanta,  and  incompetents.  The  ad 
valorem  charge  for  filing  the  inventory  Is  In 
no  sense  a  fee  or  compensation  for  the  serv- 
ices of  the  oflScer,  which  are  the  same,  as 
respects  this  matter.  In  every  estate,  large 
or  small.  To  call  It  a  fee  is  a  transparent 
evasion.  '  And  It  is  not  merely  an  inheritance 
tax,  or  at  all  analogous  to  an  inheritance  tax, 
as  counsel  would  contend,  for,  in  the  first 
place,  it  ap^dles  not  only  to  the  estates  of 
decedents,  but  also  to  the  estates  of  minors 
and  Incompetents  under  gnardianship;  and 
as  to  the  estates  of  decedents  it  applies  not 
to  the  distributable  residue  after  payment  of 
debts  and  expenses  of  administration,  but  to 
the  whole  body  of  the  estate,  and  would  be 
collectible,  if  the  law  were  valid,  from  an  In- 
solvent estate  as  well  as  from  one  of  equal 
appraised  value  and  with  no  liabilities.  As 
an  attempt  to  levy  a  property  tax,  the  act 
is  in  this  particular  Invalid  for  several  rea- 
sons: (1>  It  violates  section  1  of  article  13 
of  the  Constitution  in  imposing  an  extraor- 
dinary tax  upon  the  property  to  which  it 
applies,  in  addition  to  the  equal  and  uniform 
tax  to  which  alone  all  property  in  the  state 
Is  liable.  (2)  The  subject  of  the  act  is  not 
expressed  In  its  title,  and  is  in  no  wise  ger- 
mane thereto — a  violation  of  section  24  of  ar- 
ticle 4  of  the  Constitution,  which  requires 
that  every  act  shall  embrace  but  one  sub- 
ject, which  subject  shall  be  expressed  in  Its 
title."  It  will  be  observed  from  the  closing 
words  of  the  last  above  quotation  that  the 
California  statute  was  also  held  invalid  for 
the  further  reason  that  the  subject  was  not 
mentioned  in  Its  title.  The  title  was  es- 
sentially similar  to  that  of  our  own  statute, 
and  was  as  follows:  "An  act  to  establish 
the  fees  of  county,  township,  and  other  offi- 
cers, and  of  jurors  and .  witnesses  in  this 
state."  The  title  of  our  statute  is  as  follows: 
"An  act  in  relation  to  the  fees  of  state  and 
county  officers,  witnesses  and  Jurors,  and  re- 
pealing an  act  entitled  'An  act  in  relation 
to  the  fees  of  state  and  coimty  officers,  wit- 
nesses and  jurors  and  amending  section  2086 
of  the  Code  of  Washington  of  1881,'  the  same 
being  approved  March  15,  1803."  Laws  1893, 
p.  421,  c.  130.  By  no  reasonable  exercise  of 
the  imagination  can  it  be  Inferred  from  the 
above  title  that  the  act  treats  of  the  subject 
of  exacting  an  ad  valorem  charge  or  tax  from 
the  property  of  estates.  It  therefore  vio- 
lates section  19  of  article  2  of  our  state  Con- 
stitution, which  requires  that  "no  bill  shall 
embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title." 

For  the  reasons  hereinbefore  assigned,  and 
also  upon  authority  of  decisions  cited,  we  be- 
lieve the  act  in  question  Is  unconstitutional 
in  the  particular  here  involved,  and  that  the 
conclusion  of  the  lower  court  was  right  The 
judgment  is  therefore  affirmed. 

MOUNT,  C.  .7.,  and  FULLEBTON,  CROW, 
iiud  RUDKIN,  J  J.,  concur. 


(38  Wash.  1S6) 

ANDERSON  et  al.  v.  TUB^Tl  et  ux. 

(Supreme  Court  of  Washington.     July  14, 

1905.) 

1.  Taxation  —  Diclinqubnt  Taxes  — Fobe- 
CLOSUBE  Action  —  Summons  —  Name  of 
Owner 

Under  Seas.  Law8'1901,  p.  384,  c.  178,  $  1, 
requiring  the  summons  In  a  tax  foreclosure 
proceeding  to  contain  the  name  of  the  owner, 
if  known,  a  summons  omitting  the  name  of  an  ' 
owner,  as  actually  mentioned  in  the  tax  rolls 
and  certificate  of  delinquency,  is  insufficient. 

2.  Same  —  Constbuctive  Notice— GbAntees 
OF  OwNEB— Cancellation  of  Tax  Deep. 

As  the  insertion  of  the  name  of  the  tax 
record  owner  would  have  brought  to  him  at 
least  constructive,  if  not  actual,  knowledge, 
with  which  his  grantees  would  have  been 
chargeable,  where  nia  name  was  omitted — the 
names  of  strangers  to  the  title  being  inserted — 
and  neither  he  nor  his  grantees  had  any  actual 
knowledge  of  the  pendency  of  the  foreclosure 

Sroceeding,  the  court  bad  no  jurisdiction  to  ren- 
er  a  foreclosure  judgment,  and  a  tax  deed  sub- 
sequently issued  pursuant  thereto  was  properly 
canceled. 

!      Appeal    from    Superior    Court,    Cbeballs 

I  County;  Mason  Irwin,  Judge. 

Action  by  A.  J.  Anderson  and  another 
against  Emanuel  Turati  and  wife.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

J.  C.  Cross,  for  appellants.  John  0.  Ho- 
gan,  for  respondents. 

HADLEY,  J.  This  action  was  brought  to 
effect  a  cancellation  of  a  tax  deed  which  was 
issued  by  the  treasurer  of  Cbehalis  county 
to  the  defendants  in  the  cause.  The  plain- 
tiffs, being  in  possession  of  the  land,  allege 
that  the  existence  of  the  deed  casts  a  cloud 
upon  their  title,  and  they  ask  that  It  be  re- 
moved. -They  tendered  and  brought  into 
court  the  necessary  amount  of  taxes  and 
costs  represented  by  the  tax  deed.  After  a 
trial  the  court  granted  the  relief  asked,  and 
entered  judgment  setting  aside  the  tax  deed 
and  removing  the  cloud  thereof.  The  de- 
fendants have  appealed. 

It  is  contended  by  respondents  that  the 
court  was  without  jurisdiction  to  render  the 
judgment  in  the  tax  foreclosure  proceeding 
under  which  the  deed  issued.  The  fore- 
closure was  upon  a  certificate  of  delinquency 
for  the  taxes  for  the  years  1896  to  1900.  in- 
clusive. The  pr<H)erty  was  assessed  for  thos^ 
years  In  the  name  of  Samuel  Benn,  as  owner. 
The  certificate  of  delinquency  so  stated  upon 
its  face.  The  application  for  judgment  in 
the  foreclosure  suit  also  expressly  stated 
that  the  property  was  assessed  to  Samuel 
Benn.  Benn  conveyed  the  property  to  one 
Decker.  The  latter  and  his  wife  conveyed 
to  the  respondents  Anderson,  and  Anderson 
and  wife  entered  Into  an  executory  contract 
to  convey  to  the  respondents  McFadden.  The 
deed  from  Benn  to  Decker  was  not  of  record 
when  the  foreclosure  suit  was  begun,  and, 
although  in  existence,  it  had  not  in  fact 
been  delivered  at  that  time.    The  other  con- 
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veyance  and  the  contract  above  mentioned 
were  execute^  after  the  tax  deed,  and  are 
mentioned  merely  to  show  the  present  in- 
terest of  respondents  In  this  suit.  Benn  was 
the  bolder  of  the  legal  title  In  fact  when 
the  foreclosure  was  begun,  and  was  also  de- 
scribed as  owner  In  the  tax  records  and  cer- 
tificate, but  appellants  did  not  make  him  a 
party  to  the  foreclosure  suit.  The  summons 
was  directed  as  follows:  "The  State  of 
Washington  to  Jacob  Kraber  and  Mary  Doe 
Kraber,  his  wife,  and  all  persons  unknown. 
If  any,  having  or  claiming  to  have  an  inter- 
est in  and  to  the  real  property  hereinafter 
described."  The  summons  not  only  omitted 
to  Include  the  name  of  the  owner  as  shown 
by  the  tax  records,  but  the  persons  actually 
named  therein  were  entire  strangers  to  the 
title,  having  no  Interest  in  it  whatever.  The 
respondents,  both  by  the  complaint  and  evi^ 
dence,  tendered  the  issue  that  the  summons 
was  so  made  with  the  fraudulent  Intent  of 
misleading  the  real  owner;  but  we  need  not 
discuss  that  matter,  Inasmuch  as  we  think 
the  summons  was  insufflclent,  without  any 
actual,  fraudulent  intention  on  the  part  of 
appellants.  The  statute  (Sess.  Laws  1901,  p. 
384,  c.  178,  §  1)  requires  that  the  summons 
shall  contain  the  name  of  the  owner,  If 
known.  We  said  In  Williams  v.  Pittock,  35 
Wash.  271,  77  Pac.  385,  that  when  the  prop- 
erty has  been  assessed  to  an  unknown  owner 
and  when  a  certificate  of  delinquency  has 
been  so  Issued,  the  foreclosure  may  be  had 
in  form  against  an  unknown  owner.  But 
we  did  not  say  that  the  name  of  an  owner, 
as  actually  mentioned  In  the  tax  rolls  and 
certificate  of  delinquency,  may  be  omitted 
from  the  summons.  Upon  the  contrary,  as 
care  was  taken  In  that  case  to  name  In  the 
summons  the  persons  whose  names  appeared 
upon  the  tax  records  as  owners,  we  stated 
that  good  faith  was  exercised,  and  that  no 
more  was  required  by  way  of  Investigating 
the  subject  of  ownership.  We  think  the 
name  of  the  owner  described  in  the  tax  rolls 
and  certificate  of  delinquency  should  be  In- 
cluded In  the  summons,  and  that  It  Is  defect- 
ive without  it.  Such  omission  may  mislead, 
to  the  prejudice  of  owners,  and  their  gran- 
tees, as  Is  claimed  to  have  been  true  In  this 
case.  In  the  summons  before  us  the  name 
of  the  tax  record  owner  was  omitted,  and 
those  of  entire  strangers  to  the  title  were 
Inserted.  It  would  have  been  difficult  to  pre- 
pare a  summons  more  misleading  In  Its 
terms.  The  court  found  that  neither  the  tax 
record  owner  nor  his  grantees  had  any  ac- 
tual knowledge  of  the  pendency  of  the  fore- 
closure proceeding.  The  insertion  of  the 
name  of  the  tax  record  owner  would  have 
brought  at  least  constructive,  if  not  actual, 
knowledge  to  him,  and  his  grantees  would 
have  been  chargeable  therewith.  We  think, 
therefore,  that  the  court  was  without  juris- 
diction to  render  the  foreclosure  judgment, 
that  the  subsequent  tax  deed  was  isstied 
without  legal 'authority,  and  that  the  judg- 


ment in  this  action,  which  canceled  the  deed, 
was  right. 
The  judgment  Is  affirmed. 

MOUNT,  a  J.,  and  PULLERTON,  CROW, 
and  RUDKIN,  JJ.,  concur. 


(39  Wasb.  168) 
AHRENS  et  ux.  v.  CITX  OF  SEATTLE. 

(Supreme  Court  of  Washington.     July  14, 
1905.) 

1.  AppEAir-BoNDS— Recitals. 

An  appeal  bond  conditioned  that  appel- 
lants will  pay  all  costs  and  damages  adjudged 
against  tliem  on  the  appeal,  and  will  perform 
any  judgment  or  order  that  may  be  rendered 
against  tliem  by  the  Supreme  Court,  covers  a 
judgment  for  coats  on  the  dismissal  of  the  ap- 
peal, and  is  consequently  not  jurisdictionally 
defective,  although  it  fails  to  use  the  words 
of  the  statute  relative  to  the  dismissal  of  the 
appeal. 

2.  Same— Supersedeas— Obdeb  of  Codbt. 

An  appeal  from  a  judgment  of  thesuperior 
court,  confirming,  on  appeal  from  the  city  coun- 
cil, a  sijecial  assessment  for  local  improvements, 
cannot  operate  as  a  stay  of  the  judgment  in  the 
aljsence  of  an  order  of  court  fixing  the  amount 
for  a  supersedeas  bond. 

3.  Same— SuBPLUs  Kecitals. 

An  appeal  bond  conditioned  to  pay  "all 
costs,  etc.,  not  exceeding  in  amount  or  value 
the  above-named  original  judgment,  besides 
costs  on  appeal,"  is  sufficient  as  an  ordinary 
appeal  bond,  and  is  nox  vitiated  by  the  fact  that 
it  contains  recitals  of  a  supersedeas  bond. 

4.  Municipai,  Corpobations  —  Special  As- 
sessments —  Appeal  —  Heabino — ^Intbo- 

DUCTION    OF   EVinENCE. 

Under  Sess.  Laws  1901,  p.  240,  c  118, 
relative  to  special  assessments  for  local  im- 
provements in  cities  of  the  first  class,  and  pro- 
viding for  filing  with  the  city  council  written 
objections  to  the  assessment  roll,  and  the  re- 
view  on  appeal  of  the  decision  of  the  council, 
and  authorizing  the  court  on  the  appeal  to 
confirm,  correct,  modify,  or  annul  the  assess- 
ment so  far  as  it  affects  appellant's  property, 
appellant  may  submit  and  have  considered  on 
the  appeal  any  competent  evidence  he  may  of- 
fer in  support  of  his  objections,  whether  such 
evidence  was  heard  and  considered  by  the  coun- 
cil or  not. 

5.  Same— Appeal  to  the  Supbeme  Coubt— 
Disposition  of  Cause.   ■ 

Under  Sess.  Laws  1901,  p.  240,  c.  118,  au- 
thorizing the  Supreme  Court  on  appeal  from  a 
judgment  confirming  a  special  assessment  to 
correct,  change,  confirm,  or  annul  the  assess- 
ment in  so  far  as  the  same  affects  appellant's 
property,  that  court  will,  when  the  superior 
court  has  erroneously  refused  to  hear  e^^idence 
in  support  of  appellant's  objections,  remand 
the  cause  with  instructions  to  vacate  the  judg- 
ment and  proceed  to  a  full  trial  and  judgment 
on  ail  questions  of  law  and  fact  involved. 

Appeal  from  Superior  Court,  King  County; 
W.  K.  Bell,  Judge. 

Objections  by  E.  H.  Ahrens  and  wife  to  an 
assessment  of  property  for  local  Improve- 
ments by  the  city  of  Seattle.  From  a  judg- 
ment confirming  the  assessment,  objectors 
appeal.    Reversed. 

Shepard  &  Lyter,  for  appellants.    Mitchell 

Gilliam,  Hugh  A.  Tait,  Win.  Parmerlee,  and 

James  B.  Howe,  for  respondent. 
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HADLET,  J.  At  the  time  of  the  first 
oral  argument  on  this  appeal  respondent  sug- 
gested that  the  appeal  bond  is  defective,  and 
orally  moved  to  dismiss  the  appeal.  Argu- 
ment was  heard  upon  the  subject,  and  the 
matter  was  taken  under  advisement  At  the 
recent  term  of  this  court  another  oral  argu- 
ment was  heard,  and  the  cause  was  submit- 
ted to  the  entire  court  as  now  constituted. 
The  alleged  defect  in  the  appeal  bond  was 
not  discussed  at  the  time  of  the  last  oral 
argument  We  do  not  understand,  however, 
that  respondent  has  abandoned  its  position 
in  that  matter,  but  rather  that  further  discus- 
sion of  it  was  omitted  for  the  reason  that 
the  court  may  have  indlcatied  that  it  did  not 
care  to  hear  further  argument  on  that  sub- 
ject The  defects  suggested  are  (1)  that  the 
bond  does  not  contain  the  words  "or  on  the 
dismissal  thereof";  (2)  that  it  is  insufficient 
in  amount  to  operate  both  as  a  supersedeas 
and  a  cost  bond.  With  regard  to  the  first 
point  suggested,  it  does  appear  that  the  words 
alK>ve  quoted  from  the  statute  are  not  includ- 
ed in  the  bond.  It  is,  however,  conditioned 
that  appellants  will  not  only  pay  all  costs 
and  damages  adjudged  .ngainst  them  on  the 
appeal,  but  that  they  will  also  perform  any 
Judgment  or  order  that  may  be  rendered 
against  them  by  this  court  A  Judgment  for 
costs  on  the  dismissal  of  the  appeal  would 
therefore  be  covered  by  the  terms  of  the  bond. 
It  is  sufficient  to  protect  every  right  of  re- 
spondent and  in  such  case  the  bond  should 
not  be  held  to  be  Jurisdlctlonally  defective  for 
mere  failure  to  use  the  exact  words  of  the 
statute.  Anderson  t.  Bigelow,  16  Wash.  198, 
47  Pac.  426. 

Referring  now  to  the  second  point  urged 
under  the  motion)  the  record  discloses  that 
the  appeal  is  not  from  a  Judgment  for  the 
recovery  of  money,  but  is  from  a  Judgment 
confirming  a  special  assessment  for  local  im- 
provements on  appeal  to  the  superior  court 
f^m  the  city  council  of  the  city  of  Seattle. 
It  Is  therefore  manifest  that  the  Judgment 
could  not  be  stayed  without  an  order  of  the 
court  fixing  an  amount  for  a  supersedeas 
bond.  The  record  neither  discloses  that  the 
court  ever  fixed  any  amount  nor  that  appel- 
lant ever  asked  for  such  an  order.  The 
amount  of  the  obligation  stated  in  the  bond 
as  given  is  $300.  While  it  contains  some  of 
the  recitals  of  an  ordinary  supersedeas  bond, 
yet.  Inasmuch  as  the  necessary  preliminary 
step  to  cflfect  a  stay  of  such  a  judgment  was 
not  taken,  it  could,  in  no  event  have  become 
a  stay  bond,  re;;nrdless  of  the  amount  stated 
in  It  Under  such  circumstances  the  bond 
is  a  mere  nullity  in  respect  to  the  stay,  and 
from  its  own  recitals  ■^^e  think  it  is  also  clear 
that  it  was  not  Intended  as  a  supersedeas 
bond.  It  limits  liability  to  "all  costs,  etc., 
not  exceeding  in  amount  or  value  the  above- 
named  original  Judgment  besides  costs  on 
appeal."  Liability  is  therefore  limited  mere- 
ly to  the  Judgment  of  $18.00  costs,  the  amount 
adjudged  below,  and  to  the  costs  on  appeal. 


Thus  it  clearly  appears  that  there  wa«  no  in- 
tention to  stay  proceedings  under  the  Judg- 
ment confirming  the  assessment  roll.  The 
bond'  is  sufficient  in  form  and  amount  as  an 
ordinary  appeal  bond,  and  any  surplus  re- 
citals ordinarily  used  in  a  stay  bond  are  mere- 
ly immaterial.  ICing  v.  Branscheid,  82  Wash. 
C34,  73  Pac.  668.  The  motion  to  dismiss  the 
appeal  is  denied. 

Appellants  are  the  owners  of  certain  real 
estate  in  the  city  of  Seattle,  and  the  city 
sought  to  assess  said  property  for  the  pur- 
pose of  paying  the  costs  and  expenses  of  re- 
grading  Pike  and  East  Pike  streets.  They 
filed  with  the  city  council  written  objections 
to  the  assessment  roll.  The  objections  were 
overruled,  and  the  objectors  appealed  to  the 
superior  court  When  the  matter  came  on  for 
hearing  in  that  court,  it  was  urged  by  the 
dty  that  in  the  consideration  of  the  appeal 
the  superior  court  was  restricted  to  matters 
appearing  upon  the  face  of  the  transcript 
certified  by  the  city  clerk.  This  view  was 
adopted  by  the  trial  court,  and  all  evidence 
offered  in  support  of  the  objections  to  the 
assessment  was  rejected.  Judgment  was  en- 
tered confirming  the  assessment  roll,  and 
from  that  judgment  this  appeal  is  prosecuted. 

It  is  contended  by  appellants  that  the  court 
erred  in  refusing  to  hear  testimony  on  the 
appeal.  This  subject  involves  an  examination 
of  chapter  118,  p.  240,  of  the  Session  Laws  of 
1001,  which  is  an  act  authorizing  the  levy  and 
collection  of  special  assessments  for  local 
Improvements  in  cities  of  the  first  class.  Sec- 
tion 2  of  the  act  provides  for  filing  with  tlM 
city  council  written  objections  to  the  assess- 
ment roll,  and  also  that  the  decision  of  the 
council  or  other  legislative  body  may  be  re- 
viewed by  the  superior  court  on  appeal  there- 
to. It  is  provided  that  the  court  shall  hear 
and  determine 'the  appeal  without  a  jury, 
and  shall  confirm,  correct  modify,  or  annul 
the  assessment  in  so  far  as  the  same  affects 
the  property  of  the  appellant  The  superior 
court  appears  to  have  construed  the  statute  as 
conferring  upon  that  court  only  the  ordinary 
review  powers  of  an  appellate  court  with 
no  power  to  hear  and  consider  evidence  that 
was  not  heard  by  the  subordinate  tribunal 
and  duly  certified  by  it  We  do  not  believe 
that  such  was  the  intention  of  the  Legisla- 
ture. If  such  were  the  case,  a  protestant 
would  be  compelled  to  fully  and  at  length  in- 
troduce his  evidence  before  the  city  council, 
preserve  the  same,  and  take  it  to  the  superior 
court,  or  be  could  not  secure  a  review  upon 
the  facts.  The  statute  provides  no  method 
whereby  a  protestant  can  compel  the-  attend- 
ance of  an  anwilllng  witness  before  the  city 
council,  and  no  other  method  la  provided  for 
obtaining  big  testimony.  There  is  neither 
provision  for  administering  oaths  to  witness- 
es who  may  appear  before  the  council,  nor  for 
certification  to  the  superior  court  of  any  tes- 
timony taken.  The  statute  specifies  a  copy  erf 
the  notice  of  appeal,  a  transcript  of  the  assess- 
ment roll,  a  copy  of  the  objections  filed  with 
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the  city  clerk  and  of  the  order  of  the  council 
conflrmlng  the  assessment  roll  as  necessary 
to  be  certified  on  appeal,  and  then  adds:  "and 
the, record  of  the  council  or  other  legislative 
body  with  reference  to  said  assessment."  The 
term  "record,"  as  used,  cannot  reasonably  be 
said  to  include  the  testimony,  but  rather  re- 
fers to  such  record  as  the  minutes  of  the  pro- 
ceedings of  the  council  upon  the  subject 
Doubtless  the  purpose  of  the  written  objec- 
tions is  to  bring  to  the  attention  of  the  coun- 
cil the  fact  that  the  correctness  of  the  assess- 
ment is  challenged,  and  the  reasons  therefor. 
An  opportunity  is  thus  given  for  further  and 
more  complete  Investigation  by  the  council  If 
It  shall  be  disposed  to  enter  upon  It  But  the 
statute  evidently  did  not  contemplate  that  a 
protestant  can  demand  the  hearing  of  testi- 
mony as  a  matter  of  right,  together  with  a 
full  and  exhaustive  Investigation  of  a  Ju- 
dicial nature  before  a  nonjudicial  body.  Tliat 
right  should,  however,  be  accorded  him  some- 
where, and  we  think  the  statute  contemplates 
that  be  shall  have  It  in  the  superior  court,  a 
trlbimal  possessing  all  the  necessary  at- 
tributes and  powers  for  judicial  determina- 
tion. When,  therefore,  an  objector  has  prop- 
erly, In  writing,  called  the  attention  of  the 
city  council  to  his  reasons  for  protesting 
against  the  assessment,  and  has  duly  appeal^ 
ed,  he  i£  entitled  to  submit  and  have  consid- 
ered on  the  appeal  ail  competent  evidence  he 
may  ofTer  in  support  of  his  objections. 

Certainly  much  of  the  evidence  oftered,  as 
disclosed  by  the  statement  of  facts,  was  ma- 
terial and  vital  in  support  of  the  issues  rais- 
ed by  the  objections.  The  court  did  not  under- 
take to  pass  upon  its  materiality  or  compe- 
tency, but  rejected  all  evidence  for  the  rea- 
sons aforesaid.  There  are  therefore  no  as- 
signed errors  before  us  for  review  as  to  the 
rejection  of  evidence  for  want  of  competency. 
The  error  of  the  court  consisted  In  trying 
the  case  as  a  whole  upon  a  wrong  theory,  and 
in  view  thereof  it  remalna  for  us  to  consider 
what  shall  now  be  done  with  the  case  on  this 
appeal.  The  statute  authorizing  the  appeal 
to  this  court  states  as  follows:  "And  the  Su- 
preme Court  on  such  appeal  may  correct, 
change,  modify,  confirm,  or  annul  the  assess- 
ment in  so  far  as  the  same  afTects  the  prop- 
erty of  the  appellant."  It  does  not  follow, 
however,  that  no  other  power  resides  In  this 
tribunal  In  such  a  case  as  Is  now  before  us. 
The  statute  has  In  view  a  case  which  is  fully 
here  on  appeal  so  that  intelligent  action  may 
he  taken.  This  case  is  not  so  here;  but  It  is 
not  because  of  any  fault  of  appellants,  and 
they  should  not  be  left  without  opportunity 
to  submit  their  evidence  and  be  heard  there- 
on. The  statute  undoubtedly  intends  that 
this  court  shall  review  and  determine  the 
facts  as  well  as  the  law  questions  involved, 
and  In  aid  of  our  jurisdiction  to  do  so  we 
doubtless  might  remand  the  case  for  the 
taking  of  testimony,  to  be  returned  here  for 
our  examination.  But  we  believe  the  whole 
case  should  be  heard  and  determined  by  the 


superior  court  The  determination  of  that 
court  may  put  an  end  to  the  contest  We 
therefore  think  the  case,  should  be  remanded 
to  the  superior  court,  with  Instructions  to  va- 
cate the  Judgment  appealed  from,  and  then 
proceed  to  a  full  trial  and  judgment  upon  all 
questions  of  law  and  fact  involved,  permitting 
the  formal  Introduction  of  testimony,  and 
hearing  and  determining  the  case  as  is  done 
in  equity  causes. 

It  is  so  ordered,  and  appellants  shall  recov- 
er their  costs  on  this  appeal. 

MOUNT,  C.  J.,  and  FULLBRTON,  CROW, 
and  RDDKIN,  3  J.,  concur. 

(St  Wash.  701) 
GRBBNUS  et  nx.  t.  CITY  OP  SEATTLE. 

(Supreme  Court  of  Washington.     July  14, 
1905.) 

Appeal  from  Superior  Court,  Ellng  County; 
W.  B.  Bell,  Judge. 

Objections  by  A.  B.  Greenus  and  wife  to 
the  assessment  of  property  for  local  Improve- 
ments by  the  city  of  Seattle.  From  a  judg- 
ment confirming  the  assessment,  objectors 
appeal.    Reversed. 

McClure  &  McClnre,  for  appellants.  Mitch- 
ell Oilliam,  Hugh  A.  Talt,  Wm.  Parmerlee, 
and  James  B.  Howe,  for  respondent 

PER  CURIAM.  This  appeal  Involves  the 
same  question  discussed  by  this  court  in  case 
No.  5,213,  Ahrens  v.  Seattle  (decided  July  14, 
1905)  81  Pac.  558,  and  for  the  reasons  there 
assigned  the  cause  is  remanded  to  the  superior 
court,  with  instructions  to  vacate  the  judg- 
ment confirming  the  assessment  roll,  and 
then  proceed  to  a  full  trial  and  judgment 
upon  all  questions  of  law  and  fact  Involved 
In  the  objections  to  the  assessment,  permit- 
ting the  formal  Introduction  of  testimony, 
and  hearing  and  determining  the  case  as  Is 
done  In  equity  causes.  Appellants  shall  re- 
cover their  costs  on  this  appeal. 


(38  Wash.  70S) 
ROWBIiL  et  al.  v.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.     July  14^ 
1905.) 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Objections  by  Fred  Rice  Rowell  (Ida  N. 
Crosbie,  substituted  as  administratrix)  and 
others  to  the  assessment  of  property  for 
'.ocal  Improvement  by  the  city  of  Seattle. 
From  a  judgment  confirming  the  assessment, 
objectors  appeal.  Reversed. 

Walter  B.  Reals  and  Oliver  Anderson,  for 
appellants.  James  B.  Howe,  Mitchell  Gil- 
liam, Hugh  A.  Talt,  and  Wm.  Parmerlee, 
for  respondent 

PER  CURIAM.  This  appeal  Involves  the 
same  question  discussed  by  this  court  iu  case 
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No.  5,213,  Ahrens  v.  Seattle  (decided  July 
14,  1905)  81  Pac.  558,  and  for  the  reasons 
there  assigned  the  cause  is  remanded  to  the 
superior  court,  with  Instructions  to  vacate 
the  Judgment  confirming  the  assessment  roll, 
and  then  proceed  to  a  full  trial  and  judgment 
apon  all  questions  of  law  and  fact  Involved 
In  the  objections  to  the  assessment,  permit- 
ting the  formal  introduction  of  testimony, 
and  hearing  and  determining  the  case  as  is 
done  in  equity  causes.  Appellants  shall  re- 
cover their  costs  on  this  .appeal. 


(39  Wash.  144) 

STATE  V.  MANN. 

(Supreme  Coyirt  of  Washington.     July  10, 

1905.) 

1.  CsiinNAi,  Law— Tbiai.  —  Misconduct  or 
PaosBccTraa  Attobney. 

The  action  of  the  prosecuting  attorney  In 
moving  that  the  witnesses,  both  for  the  state 
and  for  defendant,  be  excluded  from  the  court- 
room during  the  trial,  in  pursuance  of  which 
the  court,  without  being  specially  instigated 
thereto  by  the  prosecuting  attorney,  applied  the 
rule  to  a  codefendant,  whose  name  was  in- 
dorsed on  the  information  as  a  witness  for  the 
state,  and  excluded  her  from  the  trial  during 
tiie  opening  statement,  was  not  unfair  or  preju- 
dicial conduct. 

[Bid.  Note. — For  cases  In  point,  see  vol.  14, 
CJent.  Dig.  Criminal  Law,  §  1473.] 

2.  Same — Exclusion  of  Witnesses— Discbe- 

TION  OF  Ck>DBT.  ' 

Whether  or  not  a  partcular  witness  shall 
remain  in  the  courtroom  pending  the  trial  of 
a  criminal  cause  rests  in  the  sound  discretion 
of  the  trial  court,  which  will  not  be  reviewed 
unless  abused  to  the  prejudice  of  accused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  S  1549.] 

3.  Infobmation   —   Chabge    of   Completed 
Offense— CoNSPiBACT  to  Commit  Offense. 

An  information  charging  a  woman  with 
setting  fire  to  and  burning  a  liouse  belonging  to 
others,  and  alleging  that  defendant,  though  not 
personally  present  at  the  time  the  building  was 
fired,  did  aid  and  abet  the  woman  to  fire  and 
bum  the  building,  charges  the  consummated  of- 
fense of  arson,  and  not  a  conspiracy  to  commit 
arson,  and  is  consequently  good,  although  the 
woman  and  defendant  are  shown  to  be  husband 
and  wife,  and  could  not  be  guilty  of  a  con- 
spiracy. 

4.  EviDENCK  —  Best  Evidence— Memoran- 
dum. 

As  between  a  witness'  memory  of  what  an 
insurance  policy  contained  and  a  memorandum 
of  its  contents,  made  by  him,  bis  memory  is 
the  best  evidence,  even  though  he  is  compelled 
to  use  the  memorandum  to  refresh  his  memory. 
[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Ont.  Dig.  Witnesses,  S  892.] 

5.  Same— Secondabt  Evidence— Fahube  to 
Pboduce. 

Where  an  Insurance  policy  is  in  defend- 
ant's iMSsession,  secondary  evidence  of  its  con- 
•  tents   is  admissible   after   defendant   has   been 
served  with   notice  to   produce   the   same  and 
has  failed  to  do  so. 

6.  Same— Cboss-Examihation— Latitude    of 
Questions. 

A  question  asked  of  a  witness  on  cross-ex- 
amination as  to  whether  be  was  not  the  noto- 
rious person  who  was  tarred  and  feathered  and 
run  out  of  the  country  was  properly  excluded. 
[E!d.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  {§  110^  110&] 
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7.  Arson— EviDENCK  —  Admissibility  —  Re- 
moteness. 

In  a  prosecution  for  arson  of  a  building 
occupied  by  defendant,  testimony  that  defend- 
ant, from  five  to  seven  days  before  the  fire, 
shipped  trunks  and  boxes  containing  merchan- 
dise taken  from  the  building  which  was  after- 
wards burned,  is  admissible  to  show  motive, 
and  to  connect  defendant  with  the  crime  char- 
ged, and  is  not  rendered  inadmissible  by  the  re- 
moteness of  the  removal  from  the  time  of  the 
fire. 

8.  Cbimtnal  Law— Evidence  —  Confessions 

— iNCULPATOBY  QHABACTEB. 

Whether  accused  was  under  the  Influence 
of  fear  produced  by  threats  when  he  made  in- 
culpatory statements  to  officers,  is  a  mixed  ques- 
tion of  law  and  fact,  to  be  determined  by  the 
circumstances  surrounding  the  making  of  such 
statements. 

9.  Same— Confessions  or  Pbincipal  —  Ad- 
missibility Against  Accomplice. 

Where  defendant  was  charged  with  having 
aided  and  abetted  his  wife  to  commit  the  crime 
of  arson,  the  state  could  prove  confessions  and 
admissions  made  by  the  wife  showing  her  gnilt, 
although  they  also  implicated  defendant. 

10.  Same  —  Pbivileqed  Communications- 
Confessions  OF  Wife. 

The  confessions  of  a  wife,  who  joined  in 
the  commission  of  a  crime  with  her  husband, 
are  not  rendered  inadmissible  against  the  hus- 
band by  the  rule  excluding  privileged  communi- 
cations. 

11.  Same— Appeal— Harmless  Ebbob. 
Erroneous  admission  in  evidence  of  a  let- 
ter was  harmless  where  the  witness  testifying 
in  respect  thereto  had  previously  detailed  the 
contents  thereof. 

12.  Same  —  Review  of  Evidence— Conclu- 
siveness OF  Vebdict. 

The  weight  and  credibility  to  be  given  to 
the  evidence  in  a  criminal  case  are  entirely  for 
the  jury  and  trial  judge,  and  their  findings  are 
conclusive  on  appeal. 

13.  Same  —  Tbiai/— Comments  oh   Evidence 
—Remarks  of  Counsel. 

Remarks  of  the  court  as  to  facts  In  the 
case,  addressed  to  counsel  in  reply  to  sugges- 
tions concerning  the  admission  of  testimony, 
are  not  comments  on  the  facts  within  the  mean- 
ing of  the  provision  of  the  Constitution  prohib- 
iting courts  from  commenting,  on  the  facts. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty; W.  O.  Chapman,  Judge. 

John  Mann  was  convicted  of  arson,  and 
appeals.    Afilrmed. 

Frank  Burcb  and  George  E.  Rhodes,  for 
appellant.  J.  R.  Buston  and  C.  H.  Forney, 
for  the  State. 

FDLLERTOX,  J.-  The  appellant  and  one 
Nettle  Mann  were  jointly  Informed  against 
for  the  crime  of  arson,  the  charging  part  of 
the  information  being  as  follows:  "She,  the 
said  Nettle  Mann,  In  Lewis  county,  state  of 
Washington,  on,  to  wit,  the  17  day  of  Au- 
gust, A.  D.  1904,  and  within  three  years 
prior  to  the  filing  of  this  information,  in  the 
county  of  Lewis,  state  of  Washington,  did 
then  and  there  feloniously,  unlawfully,  will- 
fully, and  maliciously  set  fire  to  and  burn 
that  certain  two-story  house  building  situate 
in  the  city  of  Centralia,  Lewis  county,  Wash- 
ington, the  property  of  others,  to  wit,  Thom- 
as Ck>olIng  and  Sarah  Cooling;  said  two 
story  house  building  being  then  and  there  oc- 
cupied by  the  said  Nettie  Mann  and  John 
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Mann,  and  he,  the  said  John  Mann,  though 
not  personally  present  at  the  time  said  build- 
ing was  fired,  did  In  manner  and  form  afore- 
said, unlawfully,  feloniously,  willfully,  and 
maliciously  procure,  aid,  counsel.  Incite,  com- 
mand, and  abet  the  said  Nettie  Mann  to  so 
unlawfully,  feloniously,  willfully,  and  mali- 
ciously fire  and  burn  the  said  two  story  build- 
ing; contrary,"  etc.  On  being  arraigned,  the 
accused  pleaded  not  guilty,  and  demanded 
separate  trials,  which  was  granted  them  by 
the  court.  The  state  elected  to  try  the  ap- 
pellant first,  and  his  trial  resulted  In  a  ver- 
dict and  judgment  of  guilty,  from  which  be 
appeals  to  this  court. 

Taking  up  the  errors  assigned  in  the  order 
they  are  discussed  In  the  brief  of  appellant, 
the  first  to  be  noticed  is  the  contention  that 
the  court  erred  in  excluding  Nettle  Mann 
from  the  courtroom  during  the  opening  state- 
ment to  the  Jury  made  by  the  prosecuting 
attorney.  From  the  record  it  appears  that 
after  the  Jury  bad  been  impaneled  and  swoni 
the  prosecuting  attorney  moved  that  all  of 
the  witnesses,  both  for  the  state  and  for  the 
defendant,  be  excluded  from  the  courtroom 
during  the  trial.  Among  the  wituesses  for 
the  state  whose  names  were  indorsed  on  the 
information  was  Nettie  Mann.  The  appel- 
lant's counsel  called  attention  to  this  fact, 
and  asked  that  the  rule  of  exclusion  be  so 
modified  as  not  to  include  her.  After  some 
colloquy  between  the  appellant's  counsel  and 
the  court,  the  court  stated,  although  no  ob- 
jection to  her  remaining  was  made  on  the 
part  of  the  state's  counsrf,  that  the  rule  ap- 
plied to  her  as  well  as  to  all  of  the  other 
witnesses,  and  she  was  taken  from  the  court- 
room by  the  officers  who  had  her  In  charge, 
she  being  then  In  custody.  The  prosecuting 
attorney  thereupon  made  his  opening  state- 
ment to  the  Jury,  at  the  conclusion  of  which 
the  court  annoimced'  that  in  view  of  the 
opening  statement  he  would  modify  his  rul- 
ing in  regard  to  the  exclusion  of  witnesses  In 
so  far  as  to  permit  Nettle  Mann  to  be  present 
in  the  courtroom  during  the  trial  if  she  so 
desired.  She  was  thereupon  brought  Into 
the  courtroom,  and  the  trial  was  proceeded 
with  by  the  Introduction  of  testimony  on  the 
part  of  the  state.  This  is  all  that  the  record 
shows  regarding  the  matter,  but  the  appel- 
lant says  that  the  purpose  of  the  prosecuting 
attorney  in  indorsing  the  name  of  Mrs.  Mann 
on  the  information  was  to  enable  him  to  in- 
voke the  rule  of  exclusion  against  her,  and 
thus  deprive  him  of  the  benefit  of  her  assist- 
ance while  on  his  trial,  and  he  argues  that 
this  court  ought  to  set  its  seal  of  disapproval 
on  such  conduct  by  refusing  to  permit  a  con- 
viction to  stand  where  such  a  course  has 
been  pursued.  But  we  are  unable  to  find  In 
the  record  anything  which  Justifies  this 
animadversion  on  the  prosecuting  attorney. 
His  conduct  seems  to  us  in  no  wise  blamable. 
He  did  not  insist  that  the  witness  be  exclud- 
ed, nor  did  he  debate  the  question,  but  left 
it  entirely  to  the  discretion  of  the  trial  court 


on  the  reasons  urged  by  the  appellant's  coun- 
sel. He  not  only  had  the  right  to  Indorse  the 
name  of  Mrs.  Mann  on  the  Information,  but, 
If  he  believed  that  she  would  prove  a  mate- 
rial witness  for  the  state,  it  was  his  duty  to 
do  so.  There  can  be,  therefore,  no  ground 
for  the  claim  that  the  appellant  was  preju- 
diced by  the  conduct  of  the  prosecuting  offi- 
cer. Nor  was  the  ruling  otherwise  erroneous. 
Whether  or  not  any  particular  witness  shall 
remain  In  the  courtroom  pending  the  trial 
of  a  criminal  cause  ^rests  In  the  sound  discre- 
tion of  the  trial  court,  to  be  reviewed  only 
for  an  abuse  of  such  discretion.  Here  it  is 
not  even  claimed  that  the  appellant  was  In 
any  manner  prejudiced  by  the  action  of  the 
court,  and  It  Is  Idle  to  say  that  «ucb  action 
Is  ground  for  reversal. 

It  is  next  assigned  that  the  court  erred  In 
refusing  to  sustain  the  appellant's  objection 
to  the  Introduction  of  any  evidence  by  the 
state  on  the  ground  that  the  Information  did 
not  stote  facts  sufficient  to  constitute  a 
crime.  The  objection  to  the  Information  is 
that  It  necessarily  charges  a  conspiracy,  and 
that,  as  the  defendants  were  shown  to  be 
husband  and  wife,  they  could  not  be  guilty 
of  a  conspiracy.  But  we  think  the  appel- 
lant Is  mistaken  as  to  the  charge  contained 
■  In  the  Information.  The  information  charges 
a  consummated  offense,  not  a  conspiracy  to 
commit  an  oftense.  And  while  it  may  be 
true  that  a  husband  and  wife  cannot  be  con- 
victed of  having  conspired  together  to  com- 
mit an  ofTense,  yet  if  they  commit  an  Indict- 
able offense,  although  the  offense  Is  the  re- 
sult of  a  conspiracy  on  their  part,  they  can 
be  tried  and  convicted  for  the  consummated 
offense. 

A  Mr.  Drummond,  while  on  the  witness 
stand  for  the  state,  was  asked  concerning  a 
certain  Insurance  policy  Issued,  on  the  goods 
of  the  appellant,  and  testified  to  the  effect 
that  he  had  issued  a  policy  on  such  goods 
as  agent  of  a  New  Hampshire  company,  and 
that  he  had  kept  a  record  of  the  policy,  as 
was  his  custom.  He  was  then  asked  if  he 
could  state.  Independent  of  his  record,  how 
the  Insurance  was  divided  on  the  different 
articles  insured.  On  answering  that  he 
could,  he  was  told  to  so  state.  To  tliis  the 
appellant  objected  on  the  ground  that  the 
record  he  had  kept  of  the  policy  was  the  best 
evidence.  The  court  overruled  the  objection, 
and  permitted  the  witness  to  answer.  This 
ruling  is  assigned  as  error.  As  this  question 
called  for  the  contents  of  the  Insiurance  pol- 
icy, it  Is  plain  that,  as  between  the  witness" 
memory  of  what  it  contained  and  the  memo- 
randa of  Its  contents  made  by  him,  his  mem-' 
ory  was  the  best  evidence,  even  though  he 
had  been  compelled  to  use  his  memoranda  to 
refresh  his  memory.  But  perhaps  the  real 
objection  Is  that  the  policy  Itself  furnishes 
the  best  evidence  of  its  contents.  If,  how- 
ever, we  concede  that  this  objection  was 
made,  it  does  not  follow  that  It  was  error  to 
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possession  of  the  appellant,  and  secondary 
evidence  of  its  contents  was  admissible  after 
he  had  been  served  with  notice  to  produce  it 
and  had  failed  to  do  so.  State  v.  McCanley, 
17  Wash.  88,  4»  Pac.  221,  51  Pac.  382. 

Duriug  the  cross-examination  of  witness 
Khodes  he  was  aslned  the  following  ques- 
tion: "Are  you  not  the  notorious  Tuck 
Rhodes  who  was  tarred  and  feathered  at 
Gray's  Harbor  and  run  out  of  the  country?" 
To  this  question  the  state  interposed  an  ob- 
jection, which  was  sustained  by  the  trial 
court  There  was  no  error  in  the  court's  rul- 
ing. While  the  latitude  permitted  a  cross- 
examiner  Is  extensive,  it  has  its  limitations. 
We  thinlc  it  would  be  too  much  to  say  that 
Its  bounds  extended  to  questions  of  this 
character. 

The  state  was  permitted  to  show  that  the 
appellant  caused  to  be  shipped  by  rail  from 
the  city  of  Centralia  to  the  city  of  Tacoma 
certain  trunks  and  boxes,  which  were  found 
to  contain  merchandise  taken  from  the  build- 
ing which  was  afterwards  burned.  Certain 
of  these  shipments  were  made  some  seven 
days  before  the  fire  occurred,  and  certain 
others  some  Ave  days  before  that  time,  and 
it  is  urged  that  these  times  were  too  remote 
from  the  time  of  the  fire  to  render  the  tes- 
timony admissible.  But  we  think  the  objec- 
tion unfounded.  The  evidence  was  admis- 
sible as  tending  to  show  motive  and  to  con- 
nect the  appellant  with  the  crime  charged. 
The  remoteness  of  the  removal  of  the  goods 
from  the  time  of  the  fire  might  tend  to  les- 
sen its  probative  effect,  but  that  was  a  ques- 
tion for  the  Jury.  It  did  not  tend  to  render 
the  evidence  itself  inadmissible. 

The  court  permitted  the  state  to  show  cer- 
tain Inculpatory  statements  made  by  the  ap- 
pellant concerning  the  crime  charged  against 
him  to  the  officers  who  had  him  in  custody. 
It  is  alleged  that  this  was  error,  because  it 
was  not  shown  tliat  the  appellant  was  not 
under  the  influence  of  fear  produced  by 
threats  when  he  made  them.  But  we  think 
counsel  mistakes  the  evidence.  The  witness 
testifying  to  the  statements  purported  to 
state  all  that  occurred  at  the  time  the  ad- 
missions were  made,  and  from  the  whole 
of  his  evidence  it  is  made  clear  that  the 
statements  were  voluntarily  made.  The 
question  whether  a  defendant  is  under  the 
influence  of  fear  produced  by  threats  when  he 
makes  statements  imputing  guilt  of  the  crime 
charged  against  him  is  a  mixed  question  of 
law  and  fact,  and  the  proper  way  to  ascer- 
tain the  fact  Is  to  have  the  witness  detail 
the  circumstances  surrounding  their  making, 
and  all  that  was  said  and  done  preliminary 
thereto  which  led  to  their  making.  Prom 
this  the  court,  is  much  better  able  to  Judge 
whether  the  admissions  are  admissible  under 
the  statutory  rule  than  it  would  be  were  a 
question  asked  in  the  words  of  the  statute 
and  the  opinion  of  the  witness  taken  there- 
,on. 

Subsequent  to  the  commission  of  the  of- 


fense charged  In  the  Information,  Nettie 
Mann  made  certain  confessions  and  admis- 
sions with  reference  thereto  which  tended  to 
incriminate  both  herself  and  the  appellant. 
These  were  admitted  in  evidence  over  the 
objection  of  the  appellant,  and  their  admis- 
sion is  assigned  here  as  error.  Several  rea- 
sons are  urged  against  the  admissibility  of 
these  confessions,  but  we  shall  notice  but 
two  of  them.  The  first  is  that  the  confession 
of  one  conspirator,  made  after  the  conspiracy 
has  come  to  an  end,  cannot  be  given  in  evi- 
dence as  against  a  joint  conspirator.  A  long 
list  of  cases  is  cited  in  support  of  this  con- 
tention, and-  undoubtedly  the  rule  is  cor- 
rectly stated  on  the  case  assumed  by  the  ap- 
pellant But,  as  we  have  before  pointed  out 
the  appellant  was  informed  against  and  tried 
for  a  consummated  offense,  not  for  conspiring 
with  another  or  others  to  commit  an  offense, 
and  the  rules  applicable  to  the  admissions 
and  introduction  of  evidence  in  the  one  case 
are  not  the  same  as  they  are  in  the  other.  A 
criminal  conspiracy  is  a  combination  between 
two  or  more  persons  to  do  a  criminal  or  an 
unlawful  act,  or  a  lawful  act  by  criminal  or 
unlawful  means^  No  overt  act  is  necessary  to 
constitute  the  offense,  the  gist  of  the  offense 
being  the  unlawful  conspiring  together. 
Hence,  in  the  case  at  bar,  had  the  charge 
against  the  appellant  .been  for  engaging  in 
an  unlawful  conspiracy  only,  he  could  well 
say  that  tlie  subsequent  confessions  and  ad- 
missions of  one  of  the  conspirators  were  not 
admissible  as  evidence  against  him.  But 
here  the  person  whom  he  now  assumes  to 
be  a  joint  conspirator  was  charged  with  the 
commission  of  a  substantive  offense,  namely, 
the  crime  of  arson,  and  the  appellant  was 
charged  with  aiding  and  abetting  her  in  the 
commission  of  that  crime.  In  order  to  con- 
vict the  appellant,  it  was  necessary  for  the 
state  to  prove  the  crime  as  alleged;  that  is 
to  say,  it  must  show,  first,  that  Nettie  Mann 
committed  the  crime  of.  arson,  and,  second, 
that  the  appellant  aided  and  abetted  her 
therein.  The  state,  in  order  to  prove  the 
first  of  the  requisites,  could  resort  to  any  evi- 
dence which  would  have  been  admissible  had 
Nettie  Mann  herself  been  upon  trial.  This 
would  include  her  confessions  and  admis- 
sions, as  well  as  any  other  coqip^tent  evi- 
dence tending  to  prove  the  crime  as  laid. 
But  It  is  thought  the  confessions  were  inad- 
missible because  they  implicated  the  appel- 
lant. Such  is  not  the  rule.  The  jury  are  or- 
dinarily entitled  to  confessions  as  they  are 
made,  and  in  this  case  to  have  eliminated 
from  the  confessions  all  references  to  the 
appellant  would  have  left  them  unintelligible 
and  incompetent  for  any  purpose.  The  au- 
thorities, so  far  as  we  have  been  permitted 
to  examine  them,  uniformly  hold  that  the 
acts,  declarations,  and  confessions  of  the 
principal  are  admissible  as  evidence  on  the 
separate  trial  of  the  accessory.  Mr.  Whar- 
ton lays  down  the  rule  as  follows:  "As  afo 
common  law  the  convictipfzStlb^e  prlnciptfl[C 
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to  a  condition  precedent  to  tbe  conviction  of 
the  accessory,  !t  Is  necessary,  on  the  trial  of 
the  accessory,  to  put  in  evidence  the  record 
of  ,the  conviction  of  the  principal.  This  rec- 
ord is,  however,  only  prima  facie  proof  of  the 
guilt  of  the  principal,  and  may  be  Impeached 
by  proof  that  such  conviction  was  erroneous. 
Judgment  must  have  been  entered  on  the  ver- 
dict to  make  the  record  admissible.  The  bur- 
den of  proving  that  the  principal  was  not 
guilty  Is  on  the  accessory,  but  the  accessory 
Is  not  restricted  to  proof  of  facts  shown  on 
the  former  trial.  On  the  other  hand,  It  Is 
admissible  for  the  prosecution  to  put  in  evi- 
dence facts  tending  to  show  the  principal's 
guilt  In  most  Jurisdictions  proof  of  such 
conviction  is  by  statute  no  longer  necessary 
In  order  to  convict  the  accomplice  or  ac- 
cessory." Wharton's  Cr.  Ev.  {  602.  In  Smith 
V.  State  of  Georgia,  46  Ga.  298,  It  was  held 
that  the  confessions  of  the  principal  felon 
as  to  his  own  guilt  are  competent  evidence 
to  show  that  fact  on  the  trial  of  the  acces- 
sory If  they  would  have  been  competent  had 
the  principal  been  on  trial.  In  Self  v.  State, 
6  Baxt  244,  it  was  said  that  upon  the  trial 
of  an  accessory  before  the  fact,  the  principal 
not  having  yet  been  convicted,  it  devolved 
upon  the  state  to  prove  that  the  principal  was 
giMlty  of  the  crime  charged  as  a  necessary 
prerequisite  to  the  conviction  of  the  defend- 
ant, and  that  any  evidence  was  competent  for 
that  purpose  that  would  have  been  competent 
had  the  principal  been  on  trial.  To  the 
same  effect  is  Glvens  v.  State,  103  Tenn. 
648,  55  S.  W.  1107.  In  the  latter  case  the 
court  said:  "Many  errors  are  assigned  upon 
the  action  of  the  lower  court  In  admitting 
or  excluding  testimony.  Of  these  errors  the 
larger  and  altogether  the  greatest  number 
are  predicated  upon  the  Idea  that  the  second 
count  tn  the  indictment,  charging  Glvens 
with  being  an  accessory  before  the  fact,  was 
not  good,  and  should  have  been  quashed. 
Having,  however,  held  that  this  count  was 
good,  these  objections  are  necessarily  re- 
moved, for  all  the  testimony  which  would 
have  been  competent  to  show  Dawn,  as  prin- 
cipal, guilty  of  murder.  If  he  had  been  on 
trial,  was  equally  competent  against  Glvens, 
thus  charged  as  being  accessory  before  the 
fact.  Dawn,  the  principal,  had  already  been 
tried  and  convicted.  In  such  a  case  the  rule 
Is  well  settled  that  when  afterwards  the  ac- 
cessory before  the  fact  is  put  on  trial  the 
proceedings  are  to  be  conducted  aS  if  the 
principal  was  again  on  trial,  and  the  case 
against  the  accessory  will  not  be  gone  into 
until  the  case  against  the  principal  Is  estab- 
lished. Self  V.  State.  6  Baxt  244.  Under  this 
rule,  confessions  of  Dawn,  though  not  made 
In  the  presence  of  Glvens,  under  the  second 
count  were  competent,  not  to  fix  guilt  on 
plaintiff  In  error,  but  to  show  the  guilt  of 
Dawn  and  the  grade  of  his  offense.  Self 
V.  State,  supra;  Morrow  v.  State,  14  Lea,  484; 
AVharton's  Crim.  Kv.  $  702;  2  Bishop  on 
Crim.  Procedure,  $  13."    The  appellant  was, 


of  course,  entitled  to  have  bis  rights  safe- 
guarded by  cautions  during  the  course  of 
the  trial  and  by  the  instructions  of  the  court 
to  the  Jury,  but  no  complaint  Is  made  that 
the  court  was  delinquent  in  this  respect  and 
the  record  aflSrmatlvely  shows  that  it  was 
not 

It  is  next  urged  that  these  confessions  were 
Inadmissible  because  it  was  shown  that  Net- 
tie Mann  was  the  wife  of  the  appellant  and 
that  to  admit  her  confessions  in  evidence  was 
to  permit  the  wife  to  testify  against  her  hus- 
band, contrary  to  the  prohibition  contained 
In  the  statute.  But  we  think  this  objection 
to  without  merit  Voluntary  confessions  are 
not  within  the  rule  of  privileged  conununlca- 
tions. 

A  witness  for  the  state  was  cross-exam- 
ined concerning  her  feelings  towards  the  ap- 
pellant, and  stated.  In  effect  that  she  dis- 
liked him.  On  her  redirect  examination  she 
was  asked  to  state  the  reason  for  her  dis- 
like, and  answered  that  she  had  received  a 
'  letter  from  him  making  certain  statements, 
and  without  objection  on  the  part  of  the  ap- 
pellant repeated  them  to  the  Jury.  She  was 
then  asked  to  produce  the  letter,  and  did  so, 
whereupon  the  state  was  permitted  to  put  it 
in  evidence  over  the  objection  of  the  appel- 
lant. It  is  contended — we  think,  correctly 
enough — that  the  letter  was  Inadmissible,  but 
we  do  not  think  it  reversible  error.  Its  con- 
tents had  been  stated  by  the  witness  with- 
out objection,  and  the  prejudice  produced 
thereby.  If  any,  could  not  hafe  been  en- 
hanced by  reading  the  letter. 

It  is  next  contended  that  the  court  erred 
In  overruling  the  appellant's  motion  for  non- 
suit and  his  challenge  to  the  sufficiency  of 
the  evidence.  But  a  perusal  of  the  record 
convinces  us  that  there  was  abundant  evi- 
dence to  sustain  the  verdict  and  this  is  as 
far  as  we  have  any  right  to  go  into  the  ques- 
tion. The  weight  and  credibility  to  be  given 
the  evidence  is  entirely  for  the  Jury  and 
trial  Judge,  and  their  findings  thereon  are 
conclusive  here. 

Lastly,  It  Is  contended  that  the  court  com- 
mented on  the  evidence.  In  violation  of  the 
prohibition  In  the  Constitution.  The  appel- 
lant called  a  witness  who  testified  he  had 
known  the  appellant  at  Tacoma  in  1886  at 
1887.  He  was  then  asked  concerning  the 
appellant's  general  reputation  for  honesty 
and  integrity  at  that  time.  This  was  objected 
to  as  being  too  remote,  whereupon  the  fol- 
lowing colloquy  occurred:  "Mr.  Burch:  1 
think  under  this  class  of  cases  we  have  a 
right  to  go  back  as  far  as  we  can  to  show 
good  reputation,  and  then  bring  It  down. 
The  Court:  It  may  go  back,  yes;  but  that  Is 
going  back  pretty  far.  Mr.  Burch:  Yes.  sir; 
but  a  reputation  is  not  gained  in  a  minute. 
The  Court:  That  is  true,  but  the  trouble  Is 
It  may  be  lost  in  a  minute,  though.  Well,  I 
■5*111  overrule  the  objection  and  allow  the  tes- 
timony." The  remark  of  the  court  to  the  • 
eftect  that  a  reputation  may  be  lost  In  a 
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minute  constltntes  the 'comment  complaine4 
of.  We  think,  however,  there  was  no  error 
1b  the  remark  of  the  court.  Aside  from  the 
fact  that  the  remark  could  hardly  be  said  to 
be  a  comment  on  any  testimony  before  the 
Jury,  It  was  not  addressed  to  the  Jury,  but  to 
eounsel,  and  we  have  held  that  remarks -of 
the  court  as  to  facts  In  the  case  addressed 
to  counsel  In  reply  to  suggestions  concerning 
the  admission  of  testimony  are  not  comments 
on  the  facts  within  the  meaning  of  the  Con- 
sUtution.  State  v.  Snrry,  23  Wash.  655,  03 
Pac.  557. 

Our  examination  of  the  record  conrinceB 
OS  that  the  appellant  had  a  fair  and  Impar- 
tial trial,  and' that  the  judgment  appealed 
from '  should  be  afSrmed.    It  Is  so  ordered. 


MOUNT,  a  in 
JJ.,  concur. 


and  HABLBY  and  CROW, 


<tt  Or.  88) 

DARR  T.  GUABANTT  SAVINGS  &  LOAN 
ASS"N  et  aL* 

(Supreme  Court  of  Oregon.     Jaly  17,   1903.) 
Bnii.oiifO  AND   Loan  AsaocfATioHS— Mobi- 

OAGKS— CANCEIXATIOR  —  USUBT  —  PLEAO- 
XSQ. 

A  complaint  to.  cancel  a  mortga^  for  us- 
ury, on  the  theory  that  it  was  a  building  an<1 
loan  association  mortgage,  faiiing  to  aliege  that 
plaiatilf  contracted  with  a  building  and  loan  as- 
sociation having  a  plan  or  Bclieme  different 
from  that  sanctioned  by  the  statute,  bat  alleg- 
ing merely  that  defendant  was  a  corporation. 
and  that  plaintiff  executed  a  nonnegotiable  first 
mortgage  bond  to  it,  by  which  he  agreed  to  pay 
$900,  with  interest  at  6  per  cent,  per  annum, 
a  premium  at  the  rate  of  7  per  cent,  per  an- 
num, and  monthly  dues  of  60  cents  on  each  of 
nine  shares  in  such  association,  without  alleg- 
ing as  to  who  owned  the  shares,  or  whether  tlie 
plaintiff  had  any  connection  with  the  associa- 
tion, other  than  as  a  borrower,  and  that  plain- 
tiff bad  paid  the  association  the  principal,  and 
more  than  6  per  cent,  thereon,  without  alleging 
tlie  amounts  and  times  of  payment,  was  demur- 
rable. 

Appeal  from  Circuit  Court,  Multnomali 
'County;  M.  O.  George,  Judge. 

Action  by  I.  G.  Darr  against  tlie  Guar- 
anty Savings  ft  Loan  Association  and  others. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Reversed. 

The  complaint  alleges  the  Incorporation  of 
the  defendants  the  Guaranty  Savings  &  Loan 
Association  and  the  State  Institution  for  Sav- 
ings; that  the  latter  claims  some  Interest  In 
the  realty  involved:  that  defendant  Gues- 
mer  claims  to  be  the  assignee  of  the  mort- 
gage In  question;  that  plalntiff'ls  the  owner 
of  certain  real  property  (describing  It);  "that 
on  or  about  March  1,  1895.  plaintiff  executed 
to  defendant  Guaranty  Savings  A  Loan  As- 
sociation a  nonnegotiable  flrst  mortgage  bond, 
by  which  he  agreed  to  pay  said  defendant 
$900,  with  interest  at  the  rate  of  6  per  cent 
per  anntun,  interest  payable  monthly,  also 
premium  at  the  rate  of  7  per  cent  per  an- 
num, payable  monthly,  and  60  cents  per 
month  as  dues  on  each  of  9  shares  in  said  d»- 
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fCTdant  company,  and  also  plaintiff  execut* 
ed  to  said  defendant  Guaranty  Savings  ii 
Loan  Association  a  nonnegotiable  mortgage  by 
which  he  mortgaged  to  said  defendant  the 
aforesaid  property  to  secure  the  payment  of 
the  said  $000,  premium  and  interest  accord- 
ing to  the  tenor  of  the  above-described  non- 
negotiable  flrst  mortgage  bond,  which  mort- 
gage was  duly  recorded  In  the  otHce  at  the  re- 
corder of  conveyances  of  Multnomah  county, 
Oregon,  in  Book  159  of  Mortgagee,  at  page 
400  thereof;  that,  by  the  terms  of  said  bond 
and  mortgage,  plaintiff  agreed  to  pay,  and 
defendant  agreed  to  accept  from  plaintiff, 
for  the  use  of  the  money  so  loaned,  more  than 
10  per  cent  per  annum,  viz.,  interest  at  the 
rate  of  6  per  cent  per  annum,  payable  montti- 
ly,  and  premium  at  the  rate  of  7  per  cent,  per 
annum,  payable  monthly;  that  said  bond, 
mortgage,  and  all  other  papers  signed  and  ex- 
ecuted by  plaintiff  were  made  and  delivered 
by  said  plaintiff  to  defendant  in  the  city  of 
Portland.  Multnomah  county.  Oregon,  and  all 
of  said  payments  were  to  be  made  and  were 
made  by  plaintiff  and  received  by  defendant 
in  said  city  of  Portland.  Plaintiff  further 
alleges  that  he  has  paid  said  defendant  Guar- 
anty Savings  &  Loan  Association  all  of  said 
principal  sum,  with  more  than  6  per  cent,  in- 
terest per  annum  for  the  use  of  th^  said  $900, 
and  is  entitled  to  have  all  payments  made  to 
defendant  Guaranty  Savings  ft  Loan  Associa- 
tion applied  in  satisfaction  of  the  original 
debt  and  to  have  said  mortgage  canceled  and 
released,  and  the  cloud  on  the  title  to  said 
property  removed,  and  the  title  to  said  prop- 
erty qnlete)!."  The  prayer  is  that  the  mort- 
gage be  decreed  to  be  usurious;  that  all  pay- 
ments made  thereon  by  plaintiff,  above  6  per 
cent  interest  be  applied  upon  the  original 
debt;  that  the  bond  and  mortgage  be  decreed 
to  be  paid  and  satisfied,  and  the  mortgage 
canceled;  that  the  cloud  upon  plaintiff's  prop- 
erty by  reason  of  said  mortgage  he  removed, 
and  his  title  quieted;  and  for  such  other  re- 
lief as  may  seem  equitable.  The  defendants 
interposed  a  demurrer  to  this  complaint 
which  was  overruled,  and.  refusing  to  plead 
further,  the  plaintiff  bad  a  decree,  from 
which  the  former  appeal. 

R.  F.  Belt  for  appellanta  Raleigh  Trim- 
ble, for  respondent 

WOLVERTON,  C.  X  (after  stating  the 
facts).  This  suit  is  denominated  by  plaintiff 
as  one  to  remove  a  cloud  from  title,  but  it  is 
in  reality  for  the  cancellation  of  a  mortgage 
upon  the  ground  that  the  debt  which  it  was 
given  to  secure  has  been  fully  paid  and  sat- 
isfied. The  question  presented  is  wJietl)er 
the  complaint  states  facts  sufficient  to  entitle 
plaintiff  to  the  relief  sought.  The  plaintiff 
evidently  intended  to  bring  himself  within 
the  principle  enunciated  by  this  court — that 
payments  made  to  so-called  building  and  loan 
associations  by  borrowers  under  the  guise  of 
premiums  and  dues  would  be  treated  as  pay- 
ments upon  the  principal^. jj^^jj^^ufJ^Uf^^ 
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discbarge  it,  tUe  obligation  and  mortgage 
given  for  its  security  would  be  canceled,  and 
the  land  freed  of  the  tnctunbrance.  The  rea- 
son lying  at  the  root  of  the  principle  is  that 
the  statute  authorizing  the  organization  of 
building  and  loan  associations,  and  regulating 
the  conduct  of  the  business  thereof,  not  hav- 
ing been  previously  construed  by  the  courts, 
was  in  all  probability  not  well  understood 
by  either  promoters,  managers,  6to<4cholders, 
or  borrowers  of  such  associations  as  attempt- 
ed to  engage  in  the  business  within  the  ^tate, 
and  It  could  not  certainly  be  determined  that 
the  contracts  with  them  were  entered  into 
with  a  mutual  corrupt  intent  of  evading  the 
statute  against  usury;  hence  that  the  pun- 
ishment for  usury  would  not  be  visited  upon 
the  lender  by  forfeiting  the  principal  to  the 
school  fund,  but  that  the  association  would 
only  be  permitted  to  receive  interest  charged 
as  such,  and  the  payments  of  premiums,  dues, 
etc.,  would  be  credited  to  the  reduction  of  the 
principal.  Washington  Inv.  Ass'n  v.  Stan- 
ley, 38  Or.  319,  63  Pac.  489,  58  L.  R.  A.  816, 
84  Am.  St.  Rep.  793;  Western  Sav.  Co.  v. 
Houston,  38  Or.  377,  65  Pac.  611;  Irwin  v. 
Washington  Loan  Ass'n,  42  Or.  103,  71  Pac. 
142;  Epping  v.  Washington  Bldg.  Ass'n,  44 
Or.  116,  74  Pac.  923.  Now,  it  being  the  pur- 
pose of  plaintiff  to  bring  himself  within  this 
doctrine,  and  thereby  secure  the  benefits  of 
the  payments  of  premiums  and  dues,  as  they 
are  termed  in  the  complaint  u]X>n  the  prin- 
cipal, it  was  essential  for  him  to  show  that 
he  had  contracted  with  a  building  and  loan 
association  having  a  plan  or  scheme  for  con- 
ducting its  business  dlfCerent  from  that  sanc- 
tioned by  the  statute,  and  other  facts  indi- 
cating that  there  was  not  a  corrupt  Intent 
between  himself  and  the  defendants  to  re- 
ceive and  pay  the  excessive  Interest;  other- 
wise the  unpaid  principal  should  be  forfeited 
to  the  school  fund.  His  complaint  shows 
nothing  of  the  kind.  It  appears  merely  that 
the  defendant  the  Gt^aranty  Savings  &  Loan 
Association  was  and  is  a  corporation;  but 
for  what  purpose  It  was  organized,  or  what 
the  nature  of  the  business  it  was  conducting, 
is  not  shown.  Further,  it  appears  that  the 
plaintiff  executed  to  the  association  a  non- 
negotiable  first  mortgage  bond,  by  which  he 
agreed  to  pay  the  association  $900,  with  in- 
terest at  the  rate  of  6  per  cent  per  annum,  a 
premliuu  at  the  rate  of  7  per  cent,  per  an- 
num, and  monthly  dues  of  60  cents  on  each  of 
nine  shares  in  such  association,  and  also 
executed  a  nonnegotiable  mortgage  to  secure 
the  payment  of  his  obligation  according  to  its 
tenor;  that  by  the  terms  of  such  bond  and 
mortgage  it  agreed  to  pay,  and  defendant 
agreed  to  accept  from  plaintiff,  for  the  use 
of  the  money  so  loaned,  more  than  10  per 
cent,  per  annum,  namely,  interest  at  the  rate 
of  6  per  cent,  per  annum,  and  premium  at 
the  rate  of  7  per  cent,  per  annum,  payable 
monthly.  There  Is  here  no  Indication  as  to 
who  owns  the  nine  shares  of  stock,  or  wheth- 
er the  plaintiff  has  any  connection  with  the 


association,  other  than  as  a  borrower;  and 
if  such  is  the  relation,  and  the  premium  was 
intended  as  additional  compensation  for  the 
use  of  the  money,  the  contract  is  clearly  usu- 
rious, and  the  debt  ought  to  be  forfeited  to 
the  school  fund.  The  succeeding  allegation  is 
merely  a  conclusion  of  law,  and  it  Is  im- 
possible to  say  whether  the  bond  has  been 
paid  or  not,  and,  if  so,  upon  what  basis.  It 
is  in  effect  that  plaintiff  has  paid  the  asso- 
ciation the  principal  and  more  than  6  per 
cent,  thereon,  and  is  entitled  to  have  the 
same  applied  to  satisfy  the  debt.  Good  plead- 
ing requires  that  the  amounts  and  times  of 
the  payments  be  shown,  so  that  the  court 
may  be  enabled  to  say  whether  the  debt  has 
been  discharged  or  not  Taking  the  com- 
plaint as  a  whole  and  construing  it  most 
strongly  against  the  pleader,  as  the  rule  re- 
quires when  tested  by  demurrer,  it  is  totally 
lacking  in  the  essentials  to  bring  the  pleader 
within  the  doctrine  of  the  cases  above  alludi 
ed  to,  as  seems  to  have  been  the  especial  pur- 
pose of  the  suit,  and  the  demurrer  ought 
therefore  to  have  been  sustained. 

The  order  of  the  court  will  be  that  the  de- 
cree of  the  circuit  court  be  reversed,  that 
the  demurrer  be  sustained,  and  that  the  cause 
I  be  remanded  for  such  other  and  further  pro- 
ceeding as  may  seem  meet 


(47  Or.  6) 


POGUE  V.  SIMON. 


(Supreme   Court  of  Oregon.     July   17,   1905.) 

Execution  —  Peopebtt  Subject  —  Sale— 
RienTS  OF  Purchases  Befobe  Deed. 

Under  B.  &  C.  Comp.  §  227,  providing  that 
"all  property,  including  franchises,  or  rights  or 
interest  therein,  of  the  judgment  debtor,  shall 
be  liable  to  an  exeoution,  except  as  in  this  sec- 
tion provided,"  a  purchaser  at  an  execution  sale 
of  land,  after  confirmation  of  the  sale  and  ex- 
piration of  the  period  of  redemption,  but  be- 
fore execution  of  a  sheriff's  deed,  has  a  title 
to  the  property,  subject  to  levy  and  sale  under 
execution. 

Appeal  from  Circuit  Court  Marion  County; ' 
Geo.  H.  Burnett,  Judge. 

Action  by  M.  E.  Pogue  against  N.  Simon. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Reversed. 

M.  E.  Pogue,  in  pro.  per.,  and  W.  M.  Kai- 
ser, for  appellant  George  G.  Bingham,  for 
respondent. 

BEAN,  J.  This  Is  an  action  to  recover 
possession  of  real  property  formerly  belong- 
ing to  W.  E.  Hawkins.  On  October  12,  1895, 
It  was  sold  at  sheriff's  sale  on  an  execution 
issued  on  a  Judgment  against  Hawkins  and 
in  favor  of  Samuel  Heitshu,  and  purchased 
by  Heitshu.  The  sale  was  confirmed,  and, 
after  the  time  for  redemption  had  expired, 
but  before  the  execution  of  a  sberifTs  deed, 
Heltshu's  interest  was  seized  under  an  exe- 
cution on  a  judgment  against  him,  and  sold 
to  one  Goodnough.  This  sale  was  confirmed, 
and  In  due  time  a  sl^ri^sji^eeS  Vfl9.rf!gf>}»T- 
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ly  executed  and  delivered  to  the  plaintiff* 
to  whom  the  certificate  of  sale  had  in  the 
meantime  been  assigned  by  Goodnough. 
Two  days  after  the  levy  of  the  execution 
on  Heltshu's  Interest  he  assigned  his  certifi- 
cate of  sale  to  a  Mrs.  Tuthill,  to  whom  a 
sheriff's  deed  was  subsequently  made,  and 
who  conveyed  the  property  to  the  defendant. 
It  thus  appears  that  both  parties  claim  title 
through  Heltshu,  and  the  only  question  foV 
decision  is  whether  at  the  time  of  the  levy 
under  the  execution  on  the  judgment  against 
him  in  favor  of  Goodnough  he  had  such  an 
estate  or  interest  In  the  property  as  could  be 
levied,  upon  and  sold  under  an  execution  at 
law.  The  statute  (B.  &  O.  Comp.  J  22T)  pro- 
vides that  "all  property,  Including  franchises, 
or  rights  or  Interest  therein,  of  the  judgment 
debtor,  shall  be  liable  to  an  execution,  ex- 
cept as  in  this  section  provided."  It  has 
been  held  that  such  a  statute  applies  to  an 
equitable  as  well  as  a  legal  interest  in  land. 
Wright  v.  Douglass,  2  N.  Y.  373;  Higglns  v. 
McConnell,  130  N.  Y.  487,  29  N.  E.  978;  Page 
T.  Rogers,  31  Cal.  293,  301.  The  ruling  of 
this  court,  however,  Is  that  a  judgment  is 
not  a  Hen  on  a  mere  right  or  interest  which 
can  only  be  asserted  or  enforced  in  a  court 
of  equity,  nor  can  such. an  Interest  be  seized 
and  sold  under  an  execution  at  law.  Smith 
V.  Ingles,  2  Or.  43;  Bloomfleld  v.  Humason, 
Ex'x,  11  Or.  229,  4  Pac.  332;  Silver  v.  Lee, 
38  Or.  506,  63  Pac.  882.  But  the  estate  or 
Interest  of  Heltshu  at  the  time  of  the  levy 
and  sale,  under  the  execution  on  the  judg- 
ment against  him  was  more  than  such  an 
equity.  It  was  a  substantial  right  or  inter- 
est in  the  property.  The  time  for  redemp- 
tion bad  expired,  and  his  Inchoate  right,  ac- 
quired by  his  purchase,  had  become  abso- 
lute and  indefeasible.  It  Is  true  the  sherifTs 
deed  had  not  been  made,  and  therefore  the 
record  title  was  still  in  the  judgment  debtor. 
But  this  was  nothing  more  than  a  dry,  naked 
legal  title,  without  any  beneficial  interest, 
and  one  of  which  he  could  have  been  depriv- 
ed at  any  time  without  his  consent  by  a 
sherifTs  deed.  A  purchaser  at  an  execution 
sale  is  entitled  to  the  possession  of  the  prop- 
erty from  the  day  of  sale.  Until  the  time  for 
redemption  has  expired,  his  right  or  title  is 
Inchoate,  and  liable  to  be  defeated  by  a  re- 
demption. When  the  right  of  redemption  no 
longer  exists,  his  possession  and  estate  are 
complete,  although  the  technical  naked  legal 
or  record  title  remains  in  the  judgment  debt- 
or until  the  execution  and  delivery  of  the 
sheriff's  deed.  An  equitable  title  Is  "a  right 
or  Interest  in  land,  which,  not  having  the 
properties  of  a  legal  estate,  but  being  merely 
a  right  of  which  courts  of  equity  will  take 
notice,  requires  the  aid  of  such  court  to  make 
It  available."  1  Bouvler,  Die.  (Rawle's  Ed.) 
p.  680.  The.  estate  or  interest  of  a  purchas- 
er at  an  execution  sale  after  the  time  for 
redemption  has  expired  Is  not  a  right  of 
which  a  court  of  equity  alone  will  take  no- 
tice, nor, does  it  require  the  aid  of  such  a 


court  for  Its  preservation  or  protection.  It 
is  a  substantial  legal  estate,  and  in  case  of 
a  refusal  of  the  sheriff  to  make  a  deed  as 
required  the  remedy  of  the  purchaser  is 
not  in  equity,  but  by  mandamus,  or  motion 
In  the  court  from  which  the  executioa  is- 
sued. 25  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
809.  In  speaking  of  the  effect  of  a  deed 
made  in  the  4iame  of  a  purchaser  at  an  exe- 
cution sale  after  his  death,  the  Supreme 
Court  of  Washington  says:  "It  is  no  doubt 
true  that  a  deed  so  executed  could  have  no 
force  whatever,  but  It  does  not  follow  that 
no  title  was  acquired  by  the  purchaser  at 
the  execution  sale.  The  certificate  of  pur- 
chase and  confirmation  of  sale  were  alone  es- 
sential to  pass  the  substantial  title  of  the 
defendant  In  the  execution  to  the  purchaser 
at  the  sale.  The  execution  of  the  deed  aft- 
er the  time  for  redemption  had  expired  was 
a  purely  ministerial  act  on  the  part  of  the 
oflRcer,  and  could  have  been  compelled  by 
the  purchaser,  or  those  claiming  under  him, 
at  any  time  In  a  proper  proceeding  for  that 
purpose."  Diamond  v.  Turner,  11  Wash.  189, 
192.  39  Pac.  379.  Mr.  Justice  Sawyer  says, 
in  Page  v.  Rogers,  31  Cal.  293,  301,  that  the 
purchaser  at  an  execution  sale  "acquires 
an  equitable  estate  In  the  lands;  Condition- 
al, It  is  true,  but  which  may  become  absolute 
by  simple  lapse  of  time,  without  the  perform- 
ance of  the  only  condition  which  can  defeat 
the  purchase.  The  legal  title  remains  In 
the  judgment  debtor,  with  the  furtjier  right 
in  him  and  his  creditors  having  subsequent 
liens  to  defeat  the  operation  of  a  sale  already 
made  during  a  period  of  six  months,  after 
which  the  equitable  estate  acquired  by  the 
purchaser  becomes  absolute  and  indefeasible, 
and  the  mere  dry,  naked  legal  title  remains 
In  the  judgment  debtor,  with  authority  in  the 
sheriff  to  divest  it  by  executing  a  deed  to 
the  purchaser."  And  in  a  ijote  to  Mcllvalne 
v.  Smith,  97  Am.  Dec.  311,  it  is  said  by  the 
compiler  that  a  "purchaser  at  execution,  aft- 
er the  period  of  redemption  has  expired,  and 
before  conveyance  to  him  by  the  sheriff;  has 
an  Interest  which  Is  undoubtedly  subject  to 
execution;  for  in  that  case  the  equitable  es- 
tate acquired  by  the  purchaser  becomes  abso- 
lute and  indefeasible." 

We  are  of  the  opinion,  therefore,  that  Helt- 
shu had  a  title  to  the  property  in  question 
at  the  time  of  the  levy  under  the  execution 
against  him  that  could  be  legally  seized  and 
sold  under  such  execution,  and  therefore  the 
Judgment  must  be  reversed. 


(47  Or.  73) 

McCLUNG  V.   McPIIERSON. 

(Supreme   Court  of  Oregon.     July  17,   1905.) 

1.  Actions— Trial  by  Coubt  —  Pindinos— 
Requests— Time. 

B.  &  C.  Comp.  Laws,  i  134,  providing 
that  any  party,  when  the  evidence  is  closed, 
ma.v  'submit  in  distinct  and  concise  proposi- 
tion the  conclusions  of  fact  which  he  claims 
to   be   established,    or    tb|ti;<^>n{§|vBygn^j(^4aii^ 
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which  he  desires  to  be  adjudged,  or  both,  etc., 
does  not  apply  to  a  trial  of  an  issue  of  fact  by 
the  court  alone,  and  hence  a  demand  for  other 
conclusions  of  fact  than  those  made  before 
judgment  was  entered  on  the  findings  was  not 
too  late. 

2.  Same— Review. 

Where  a  case  is  tried  without  a  jury,  the 
court's  findings  of  fact  are  like  a  special  verdict, 
and  will  be  disturbed  on  appeal  only  when  the 
evidence  is  insufficient  as  a  matter  of  law  to 
support  the  conclusions  of  fact. 

3.  Same— Exceptions. 

Where  a  case  is  tried  to  the  court  alone, 
and  there  is  no  conflict  in  the  testimony,  but  in- 
consequence of  a  misapplication  of  the  law  an 
error  is  committed  in  the  findings  of  fact,  an 
exception  to  such  conclusion  and  a  request  for 
other  findings  will  bring  up  for  review  the  ac- 
tion of  the  court  in  denying  the  application. 

4.  Same  —  Leases  —  Covenants  Runnino 
WITH  THE  Land. 

A  stipulation  in  a  lease  whereby  the  lessor 
reserved  tne  right  to  terminate  the  lease  at  any 
time  it  might  sell  the  property  by  giving  60 
days'  notice  in  writing  of  such  sale  and  of  its 
intention  to  do  so  operated  as  a  covenant 
running  with  the  land,  authorizing  the  grantee 
to  terminate  the  lease,  though  the  word  "as- 
signs" did  not  appear  in  the  written  agree- 
ment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Landlord  and  Tenant,  U  110,  300.] 

5.  Sake— Sale— Bights  of  Gsantob. 

Where  a  lease  reserved  to  the  lessor  the 
right  to  terminate  it  at  any  time  on  60  days' 
notice  in  case  it  should  sell  the  leased  property, 
and  on  service  of  such  notice  the  lessee  agreed 
to  quit,  etc.,  the  lessor  reserved  to  itself  tlie 
right  to  t,erminate  the  lease  on  a  sale  of  the 
premises,  and  to  give  notice  thereof  in  its  own 
name  after  delivery  of  the  deed. 

6.  Same— Reletting. 

Where,  in  an  action  to  recover  leased  prem- 
ises,^ the  tenant  based  his  right  of  possession  on 
the  original  lease,  he  was  not  entitled  to  claim 
that  a  notice  served  on  him  after  a  notice  giv- 
en to  terminate  the  lease  by  which  a  grantee  of 
the  premises  notified  him  that  he  would  charge 
$20  a  day  as  rent  for  the  further  occupation 
of  the  premises  constituted  a  reletting  from  year 
to  year. 

7.  Same— Notice  to  Quit  —  Execxjtion  bt 
Attorney— AuTHORiTT— Waiver. 

Where  no  objection  was  made  to  the  in- 
troduction of  a  notice  to  quit  executed  by  the 
landlord's  attorneys,  when  it  was  offered  in 
evidence,  the  tenant  thereby  conceded  that  the 
attorneys  were  authorized  to  subscribe  their 
client's  name  to  the  notice. 

Appeal  from  Circuit  Court,  Multnomah 
Coimty ;  Alfred  P.  Sears,  Jr.,  Judge. 

Action  by  J.  H.  McClung  against  W.  E. 
McPherson.  A  Justice's  judgment  In  favor 
of  plaintiff  was  reversed  on  appeal  to  the 
circuit  court,  and  plaintiff  appeals.  Revers- 
ed. 

This  action  was  commenced  In  a  Justice's 
court  of  Multnomah  county  to  recover  the 
possession  of  certain  real  property,  and,  the 
cause  being  at  issue  and  tried,  plaintiff  secur- 
ed the  Judgment.  An  execution  was  issued 
thereon,  and  the  demanded  premises  deliver- 
ed to  plaintiff,  whereupon  the  defendant  ap- 
pealed from  such  judgment  to  the  circuit 
court  for  that  county,  which,  without  a  Jury, 
tried  the  cause,  and  made  findings  of  fact  as 
follows:  "(1)  That  on  April  16, 1904,  the  date 


of  commencing  this  action,  the  defendant, 
W.  B.  McPherson,  was  in  possession  of  the 
following  described  premises,  to  wit,  that 
certain  building  commonly  called  and  known 
as  the  Tremont  House,  situated  on  part  of 
lot  1,  In  block  50,  Couch's  Addition  to  the 
city  of  Portland,  Multnomah  county,  state  of 
Oregon.  (2)  That  said  defendant  did  not  on 
April  16,  1904,  the  date  of  commencing  this 
action,  and  ever  since  does  not,  unlawfully 
hold  the  same  with  force  from  said  plaintiff. 
(3)  That  said  plainUff  Is  not  entitled  to  the 
immediate  or  any  possession  thereof.  (4) 
That  defendant  was  removed  from  the  pos- 
session of  said  premises  April  25,  1904,  by 
Victor  Howard,  appointed  to  make  service  of 
execution  issued  In  this  case  by  William 
Reld,  Justice  of  the  peace  for  Portland  Dis- 
trict, Multnomah  county,  state  of  Oregon, 
and  the  plaintiff  on  said  April  25,  1901,  was 
put  In  the  possession  of  said  premises  under 
said  execution  by  said  oiBcer."  As  conclu- 
sions of  law  the  court  also  found.  In  effect 
that  defendant  was  entitled  to  a  Judgment 
reversing  the  one  given  tn  the  Justice's  court 
In  this  action,  and  for  bis  costs  and  disburse- 
ments, and  that  be  was  further  entitled  to  a 
Judgment  for  the  restitution  of  the  premises 
In  question,  and  that  execution  Issue  there- 
for. Thereafter  plaintifTs  counsel  excepted 
to  the  findings  so' made,  requested  the -court 
to  make  others,  and  also  moved  for  a  new 
trial.  These  objections  and  applications  hav- 
ing been  severally  overruled  and  denied. 
Judgment  was  given  In  accordance  with  the 
findings  as  made,  and  plaintiff  appeals. 

Martin  L.  Pipes,  Schuyler  C.  Spenco",  and 
Hayward  H.  Riddell,  for  appellant  Ralph 
R.  Dunlway,  for  respondent. 

MOORE,  J.  (after  stating  the  facts).  It  Is 
contended  by  plaintiff's  counsel  that  the 
court  erred  in  refusing  to  find  the  facts  as  re- 
quested. It  Is  maintained  by  d^endant's 
counsel,  however,  that  the  request  for  other 
findings  was  tiot  made  within  the  time  pre- 
scribed, and  that  those  demanded  were  not 
warranted  by  the  evidence.  The  statute  In- 
voked by  defendant's  counsel  In  support  of 
the  legal  principle  insisted  upon  is  as  fol- 
lows: "Any  party  may,  when  the  evidence  is 
closed,  submit  In  distinct  and  concise  propo- 
sition, the  conclusions  of  fact  which  be 
claims  to  be  established,  or  the  conclusion  of 
law,  which  he  desires  to  be  adjudged,  or 
both.  They  may  be  written  and  banded  to 
the  court  or,  at  the  option  of  the  court  oral, 
and  entered  in  the  Judge's  minutes."  B.  & 
G.  Comp.  i  134.  This  section  is  lnc(H^)orated 
in  the  chapter  of  the  Code  of  this  state  relat- 
ing to  the  .conduct  of  a  trial  by  Jury.  The 
submission  of  an  issue  of  fact  to  the  court 
alone  for  trial  Is  equivalent  to  a  demand  for 
a  special  verdict,  which  necessitates  a  findin{r 
on  every  material  issue  involved.  As  no  re- 
quest for  finding^s  on  such  issues  is  necessary. 

If  the  court  should  fall  to  make  any  thereosu 
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a  party  would  not  be  precluded  from  de- 
tuandlog  them  because  he  did  not  submit  the 
conclusions  of  fact  which  he  claimed  were 
established  when  the  evidence  was  closed. 
In  the  case  at  bar  Judgment  on  the  findings 
had  not  been  given  when  the  court  was  re- 
quested to  make  other  findings.  In  our  opin- 
ion, the  section  of  the  statute  adverted  to  is 
not  applicable  to  a  trial  of  an  Issue  of  fact 
by  the  court  alone,  and,  this  being. so,  the 
demand  for  other  conclusions  of  fact  waa 
made  In  ample  time.  When  a  cause  is  tried 
without  a  Jury,  the  findings  of  fact  made  by 
the  court  are  like  a  special  verdict  (Kyle  v. 
Rippy,  19  Or.  186,  25  Pac.  141),  and  will  be 
disturbed  only  when  the  evidence  is  insuffi- 
cient, as  a  matter  of  law,  to  support  the  con- 
clusions of  fact.  Good  V.  Smith,  44  Or.  678, 
76  Pac.  354;  Gorman  v.  McGowan,  44  Or. 
597,  76  Pac.  769.  In  such  case,  if  there  is  no 
conflict  in  the  testimony,  but  In  consequence 
of  the.  misapplication  of  tbe  law  thereto  an 
error  is  committed  in  tbe  findings  of  fact, 
an  exception  to  such  conclusion  and  a  request 
for  other  findings  will  bring  up  for  review 
tbe  action  of  the  court  in  denying  the  appli- 
cation. Fulton  V.  Barhart,  4  Or.  61;  Hicklin 
V.  McOlear,  18  Or.  126,  22  Pac.  1057;  Wheeler 
V.  Burckhardt,  34  Or.  504,  56  Pac.  644. 

All  the  evidence  introduced  at  the  trial  In 
the  circuit  court  Is  Incorporated  In  the  bill  of 
exceptions,  which  shows  that  on  October  29, 
1903,  the  Savings  &  Loan  Society,  a  corpora- 
tion, was  the  owner  In  fee  of  the  premises 
hereinbefore  described,  which  on  that  day  it 
leased  to  the  defendant  for  a  term  of  two 
years  at  $100  per  month,  payable  mpnthly  in 
advance  on  the  Ist  day  of  each  month.  The 
material  covenants  of  the  lease  are  as  fol- 
lows: 

"And  It  Is  understood  and  agreed  that  said 
lessee,  at  the  expiration  of  said  term,  or  up- 
on any  sooner  determination  of  this  lease  will 
quit  and  deliver  up  the  premises  and  all 
future  additions  thereto  to  tbe  lessor  or  its 
agent,  peaceably  and  quietly.  •  •  •  And 
it  is  further  understood  and  agreed,  that  as 
a  part  of  the  consideration  for  making  this 
lease,  the  lessor  reserves  the  right  to  termi- 
nate this  lease  at  any  time  in  case  it  should 
sell  said  leased  property  by  giving  said  lessee 
sixty  (60)  days'  notice  In  writing  of  such 
sale  and  its  Intention  to  terminate  said  lease. 
And  said  lessee  hereby  covenants  and  agrees 
to  quit  and  deliver  up  said  leased  premises 
at  the  expiration  of  sixty  (GO)  days  from  the 
giving  of  said  notice  In  writing  of  the  sale 
of  said  premises  and  the  lessor's  Intention  to 
terminate  said  lease.  Provided  always,  and 
this  lease  is  made  upon  this  condition  that  if 
the  said  rent  shall  be  in  arrears  for  the  space 
of  five  (5)  days  after  the  same  has  become 
due,  as  hereinbefore  provided,  or  if  the  said 
lessee,  his  successors  or  assigns,  shall  fail  or 
neglect  or  faU  to  perform  or  observe  any  of 
the  covenants  and  conditions  hereinbefore 
mentioned  and  contained  on  his  part  to  be 
performed,  then  and  in 'either  of  said  cases 


the  said  lessor  or  its  agent  may  immediately 
or  at  any  time  thereafter,  and  while  such 
neglect  or  default  continues,  without  further 
notice  or  demand  enter  Into  said  leased  build- 
ing or  any  part  thereof,  In  the  name  of  the 
whole,  and  repossess  the  same  as  of  Its  for- 
mer estate,  and  expel  the  said  lessee,  or 
those  claiming  under  him,  and  remove  his  or 
their  effects,  forcibly,  if  necessary,  without 
being  taken  or  deemed  guilty  in  any  manner 
of  trespass,  and  without  abridging  any  of 
the  remedies  which  might  otherwise  be  used 
for  any  arrears  of  rent  or  preceding  breach 
of  covenant." 

The  lessor,  on  January  28, 1904,  for  the  ex- 
pressed consideration  of  $22,500,  conveyed 
the  demised  premises  to  plaintiff,  and  at  tbe 
same  time  also  assigned  to  him  the  lease  and 
all  rights  and  privileges  thereunder.  This 
deed  was  recorded  February  3,  1904,  and 
thereafter,  but  on  the  same  day,  the  follow- 
ing notice  was  served  upon  the  defendant: 

"Portland,  Oregon,  January  28,  1904.  To 
W.  B.  McPherson:  You  are  hereby  notified 
that  the  Savings  &  Loan  Society,  of  San  Fran- 
cisco, California,  a  corporation,  has  sold  lot 
1,  In  block  50,  Couch's  Addition  to  the  City 
of  Portland,  Multnomah  County,  Oregon,  and 
Intends  to  terminate  the  lease  made  to  you 
of  the  'Tremont  House',  situated  on  a  part  of 
lot  1,  in  block  50,  In  Couch's  Addition  to  the 
City  of  Portland,  Multnomah  County,  Oregon. 
You  are  notified  to  quit  and  deliver  up  the 
said  leased  premises  to  tbe  said  Savings  & 
Loan  Society,  or  its  assigns,  within  60  days 
from  the  date  of  the  service  of  this  notice 
upon  you.  Savings  &  Loan  Society,  by  Ar- 
thur A.  Smith,  President.  (Corporate  Seal 
Savings  &  Loan  Society.]" 

The  possession  of  the  premises  not  having 
been  surrendered  as  demanded,  tbe  following 
notice  was  served  upon  the  defendant  the  day 
It  bears  date,  to  wit: 

"To  W.  E.  McPherson:  Take  notice  that 
you  are  hereby  required  to  quit  and  deliver 
up  to  me,  tbe  undersigned,  the  possession  of 
the  premises  now  held  and  occupied  by  you, 
being  commonly  called  The  Tremont  House, 
situate  on  part  of  lot  1,  block  50,  Couch's 
Addition  to  the  City  of  Portland,  Multnomah 
County,  State  of  Oregon',  at  the  expiration 
of  ten  days  from  the  date  of  the  service  of 
this  notice  upon  you.  This  Is  intended  as  a 
ten  days'  notice  to  quit  as  provided  by  the 
laws  of  the  State  of  Oregon.  If  you  do  not 
deliver  up  to  me  tbe  possession  of  said  prem- 
ises, as  required  by  this  notice,  I  shall  insti- 
tute legal  proceedings  against  you  to  recover 
the  possession  of  said  premises.  Portland, 
Oregon,  April  5th,  '04.  Yours  truly,  J.  H. 
McClung,  Landlord.  By  Spencer  &  Davis, 
Attorneys." 

The  defendant  not  having  complied  with 
the  requirement  of  these  notices,  this  action 
was  commenced  to  secure  the  possession  of 
tbe  premises.  The  bill  of  exceptions  also 
shows  that  on  February  3,  1904,  when  thd_ 
first  notice  was  served  on  the  defendant,  hi^ 


570 


81  PACIFIC  REPORTER. 


(Or. 


paid  plaintiff's  agent  $100  as  rent  for  that 
month,  but  that  he  never  made  or  tendered 
any  further  payments  on  account  thereof. 

The  court  refused  to  make  findings  as  re- 
quested by  plaintiff's  counsel,  which  may  be 
summarized  as  follows:  (1)  That  on  Febru- 
ary 3,  1904,  and  subsequent  thereto,  the  de- 
fendant, as  plaintiff's  tenant,  was  In  posses- 
sion of  the  Tremont  House  in  pursuance  of 
the  lease  executed  by  the  Savings  &  Loan  So- 
ciety. (2)  That  on  February  3,  1004,  the  de- 
fendant paid  plaintiff  the  sum  of  $100  as 
rent  for  that  month.  (3)  That  on  April  16, 
1904,  when  this  action  was  instituted,  the 
defendant,  as  plaintiff's  tenant,  continued 
in  possession  of  the  demanded  premises.  (4) 
That  on  April  10,  1904,  the  defendant  was 
Indebted  to  plaintiff  in  the  sum  of  $100  for 
the  rent  of  the  Tremont  House  for  March, 
1904.  (5)  That  on  April  5,  1904,  the  defend- 
ant was  served  with  a  notice  signed  by  Spen- 
cer &  Davis,  attorneys  for  plaintiff.  (6) 
That  defendant  has  not  paid  plaintiff  any 
rent  for  the  use  of  the  premises  since  Feb- 
ruary 3,  1004,  and  all  the  rent  accruing  since 
March  1,  1904,  Is  past  due  and  wholly  unpaid. 
(7)  That  on  February  3,  1904,  plaintiff  caused 
to  be  served  on  defendant  the  notice  signed 
by  the  Savings  &  Loan  Society.  (8)  That  on 
February  3,  1904,  plaintiff  caused  to  be  serv- 
ed on  defendant  a  notice  signed  by  himself, 
setting  out  what  purports  to  be  a  copy  there- 
of, requiring  the  defendant  to  deliver  the 
possession  of  the  premises  to  him.  As  con- 
clusions of  law  the  court  was  requested,  but 
refused,  to  find  that  plaintiff  was  entitled  to 
a  Judgment  affirming  the  judgment  given  In 
this  action  In  the  Justice's  court,  with  costs 
and  disbursements ;  that  he  is,  and  since  the 
commencement  of  this  action  has  been,  en- 
titled to  the  possession  of  the  Tremont 
House. 

The  bill  of  exceptions  shows  that  the 
evidence  introduced  to  prove  the  eighth  find- 
ing of  fact  requested  by  plaintiff's  counsel 
is  controverted  by  the  defendant,  who  testi- 
fied that  when  the  notice  given  by  the  Sav- 
ings &  Loan  Society  was  delivered  to  him 
February  3,  1904,  no  notice  purporting  to 
have  been  signed  by  plaintiff,  his  agent  or  at- 
torney, was  tendered,  him.  One  of  the 
grounds  on  which  the  circuit  court  based  Its 
findings  of  fact  Is  that  the  notice  served  on 
the  defendant  to  determine  the  tenancy  was 
given  In  the  name  of  the  Savings  &  Loan  So- 
ciety after  It  had  conveyed  to  plaintiff  the 
legal  title  to  the  leased  premises,  and  for  this 
reason  it  was  held  that  such  notice  was  in- 
effectual for  any  purpose.  The  court  having 
made  the  conclusion  of  facts  to  which  excep- 
tions were  taken,  impliedly  found'  that  plain- 
tiff did  not  give  to  defendant  any  notice  to 
determine  the  tenancy,  though  one  of  plain- 
tiff's witnesses  testified  that  at  the  time 
the  notice  signed  by  the  Savings  &  Loan  So- 
ciety was  served  he  also  delivered  to  the 
defendant  a  notice  to  which  he  subscribed 
plaintiff's  name  as  his  agent. 


The  findings  of  fact  made  by  a  court  in  the 
trial  of  an  action  at  law,  without  a  Jury,  are 
equivalent  to  a  special  'verdict,  and  not  sub- 
ject to  review  on  appeal,  If  such  conclusions 
are  supported  by  any  competent  evidence. 
McKay  v.  Freeman,  6  Or.  449;  Hallock  v. 
Portland,  8  Or.  29;  Williams  v.  Gallick,  11 
Or.  337,  3  Pac.  469 ;  Astoria  Ry.  Co.  v.  Kern, 
44  Or.  538,  76  Pac.  14.  The  implied  finding 
that  plaintiff  did  not  serve  on  the  defendant . 
a  notice  to  determine  the  tenancy,  being 
based  on  testimony,  the  trial  court  was  the 
exclusive  Judge  of  the  weight  thereof,  and  its 
determination  in  this  respect  cannot  be  re- 
viewed on  appeal,  thus  preventing  a  consid- 
eration of  the  eighth  finding- of  fact  requested 
by  plaintiff's  counsel,  though  we  are  of  the 
opinion  that  the  court  should  have  found 
either  one  way  or  the  other  on  this  disputed 
evidence. 

The  preliminary  matter  having  been  elimi- 
nated, we  come  to  the  consideration  of  the 
question  whether  or  not,  under  the  peculiar 
covenants  of  the  lease,  the  Savings  &  Loan 
Society,  after  It  had  parted  with  the  legal  ti- 
tle to  the  demised  premises,  could,  In  its  own 
name,  give  to  the  defendant  a  notice  which 
would  be  sufficient  to  determine  the  tenancy. 
The  stipulation  whereby  the  corporation  re- 
served the  right  to  terminate  the  lease  at  any 
time  it  might  sell  the  real  property  by  giv- 
ing 60  days'  notice  In  writing  of  such  sale 
and  of  its  Intention  to  sever  the  relation  of 
landlord  and  tenant  manifests  a  purpose  to 
create  a  covenant  that  would  run  with  the 
reversion,  authorizing  its  grantee  to  termi- 
nate the  lease,  though  the  word  "assigns" 
does  not  appear  in  the  written  agreement 
Hadley  V.  Bernero,  97  Mo.  App.  314,.  71  S. 
W.  451.  A  conveyance  of  leased  premises 
without  reservation  carries  with  it,  by  opera- 
tion of  law,  the  grantor's  right  to  terminate 
the  tenancy  (Roberts  v.  McPherson,  62  N.  J. 
Law,  165,  40  Atl.  630),  which  may  be  done 
by  a  notice  to  quit  given  in  the  name  of  the 
landlord.  2  Taylor,  Landlord  and  Tenant 
(9th  Ed.)  S  479;  Reeder  v.  Sayre,  70  N.  Y. 
180,  26  Am.  Rep.  567.  Where  the  lessor,  who 
reserves  the  right  to  terminate  a  lease,  by 
giving  a  specified  notice,  conveys  the  demis- 
ed premises,  he  cannot  thereafter  give  In  his 
own  name  a  notice  to  the  lessee  which  will 
be  effectual  to  terminate  the  tenancy.  Grif- 
fin V.  Barton,  22  N.  T.  Misc.  Rep.  228.  49  N. 
Y.  Rnpp.  1021.  The  rule  to  be  extracted  from 
text-books  relating  to  landlord  and  tenant, 
and  from  the  opinions  of  Judges  of  courts  of 
last  resort,  who  have  considered  this  subject, 
would  seem  to  lead  to  the  conclusion,  when 
applied  to  the  case  at  bar,  that,  the  leased 
premises  having  been  conveyed  to  plaintiff, 
he  thereby  became  the  landlord,  and  was  au- 
thorized to  give  In  his  own  name  a  notice  to 
the  defendant  which  would  h^ve  been  ade- 
quate to  terminate  the  lease.  As  a  corollary 
resulting  from  the  legal  principle  thus  an- 
nounced It  would  also  seem  necessarily  to 
follow,  though  not  Involved  herein,  and  re- 
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f erred  to  only  by  way  of  lUustratlon,  that,  as 
the  covenant  In  the  lease  whereby  the  ten- 
ancy could  be  terminated  is  not  personal,  but 
runs  with  the  reservation,  plaintiff  took  the 
title  to  the  real  property,  cum  onere,  and 
could  not  sever  the  relation  existing  between 
the  parties,  unless  be  also  sold  the  premises 
and  gave  the  required  notice  in  his  own  name 
before  he  delivered  the  deed.  In  an  action 
to  recover  the  possession  of  real  property  up- 
on i  termination  of  a  lease  containing  a  cov- 
enant authorizing  the  landlord  to  determine 
the  tenant's  estate  in  the  premises  by  a  sale 
thereof  It  might  be  extremely  difficult  for 
the  plaintiff  in  such  action  to  prove  the  Ixma 
fides  of  the  sale  until  the  deed  evidencing  a 
transfer  "of  the  title  was  actually  delivered, 
■  and  thus  the  tenant  would  at  all  times  dur- 
ing the  term  possess  the  power  to  prevent  or 
frostrate  a  termination  of  the  lease.  In  the 
case  at  bar  we  believe  a  fair  construction 
of  the  language  of  the  covenant  under  con- 
sideration, when  viewed  In  the  light  of  the 
consequences  assumed,  Induces  the  conclu- 
sion that  the  Savings  &  Loan  Society  reserv- 
ed to  Itself  the  right  to  terminate  the  lease, 
upon  the  sale  of  the  premises,  and  to  give  the 
notice  thereof  in  its  own  name  after  the  de- 
livery of  the  deed.  The  right  which  the 
rules  of  law  gave  the  defendant  to  have  the 
notice  to  terminate  the  lease  issued  in  the 
name  of  the  landlord  was  a  benefit  in  which 
the  public  was  not  interested,  and  therefore 
he  could  waive  such  privilege.  We  believe 
the  defendant,  by  accepting  the  lease  con- 
taining the  covenant  adverted  to,  expressly 
w^alved  the  right  to  which  he  was  entitled, 
and  stipulated  that,  in  case  of  the  sale  of 
the  property  during  the  term,  the  Savings 
&  Loan  Society  might  Issue  In  Its  own  name 
a  notice  to  determine  his  estate  in  the  prem- 
ises, notwithstanding  the  corporation  might 
deliver  the  deed  evidencing  a  transfer  of  the 
title  before  It  gave  such  notice.  Considering 
this  branch  of  the  case,  we  believe  an  error 
was  committed  In  applying  the  law  to  the 
facts  Involved,  which'  are  undisputed,  and 
that  the  court  should  have  made  a  finding  In 
accordance  herewith,  as  requested. 

It  is  argued  by  defendant's  counsel  that  If 
the  notice  given  by  the  Savings  &  Loan  Soci- 
ety In  its  own  name,  after  it  had  conveyed 
the  premises  to  plaintiff,  was  sufficient  to 
terminate  the  lease,  a  new  tenancy  from  year 
to  year  was  created  by  the  service  of  the  fol- 
lowing notice: 

"Portland,  Oregon,  April  1,  180*.  To  W. 
B.  McPherson:  You  are  hereby  notified  that 
from  and  after  the  5th  day  of  April,  10O4, 
that  I  will  charge  and  collect  from  you  the 
sum  of  twenty  (?20)  dollars  a  day  as  rent 
for  what  is  commonly  called  and  known  as 
the  Tremont  House,  situated  on  part  of  lot 
one  (1)  In  block  fifty  (50)  In  Couch's  Addition 
to  the  City  of  Portland,  Multnomah  County, 
Oregon.  I  am  the  owner  of  this  real  estate, 
together  with  the  Tremont  House,  situated 
thereon,  and  this  Is  the  amount  that  I  have 


concluded  to  charge  and  collect  from  you  If 
you  continue  to  occupy  said  premises  from 
and  after  the  5th  day  of  April,  1904.  J.  H. 
McClung,  by  Spencer  &  Davis,  His  Attor- 
neys." 

The  point  thus  Insisted  upon  is,  In  our 
opinion,  vrlthout  merit,  for  the  defendant 
does  not  base  his  right  to  the  possession  of 
the  premises  hy  a  tenancy  at  will,  created 
by  the  giving  of  the  notice  last  quoted,  but 
he  relies  upon  the  original  lease,  asserting 
that  his  tenancy  Is  not  terminated  by  reason 
of  the  notice,  not  having  been  signed  by 
the  proper  party.  The  defendant.  It  is  true, 
after  he  was  notified  tha{  the  rent  would  be 
$20  a  day,  continued  in  possession  of  the  Tre- 
mont House  until  April  25,  1905,  when  he 
was  evicted  in  pursuance  of  the  execution 
issued  out  of  the  Justice's  court  on  the  judg- 
ment given  in  this  action.  The  defendant 
does  not  appear  to  have  changed  his  position 
In  consequence  of  the  service  of  the  notice 
last  above  quoted,  so  as  to  evidence  the  cre- 
ation of  a  new  contract  for  the  payment  of 
rent  at  the  rate  of  $600  a  month,  when  he 
bad  only  been  paying  one-sixth  of  that  sum. 
If  the  retention  of  the  possession  of  the  leas- 
ed premises  by  the  defendant  after  the  ex- 
piration of  the  time  specified  in  such  notice 
could  be  construed  Into  an  agreement  to  pay 
the  rent  therein  stated,  as  would  be  implied 
by  the  creation  of  a  tenancy  from  year  to 
year,  the  plaintiff  could  as  well  haVe  charged 
$200  a  day  for  the  use  of  the  premises  as 
the  sum  named.  If  a  landlord,  in  a  notice  to 
quit,  could  specify  the  rent  demanded  as  a 
penalty  for  retaining  the  possession  of  leas- 
ed premises,  he  could  name  such  an  exorbi- 
tant sum  as  would  necessarily  bankrupt  most 
tenants.  To  adopt  such  theory  would  be  giv- 
ing to  plaintiff's  counsel  credit  for  creating  a 
novel  method  of  excluding  a  tenant.  The 
notice  relied  upon  to  create  a  tenancy  from 
year  to  year  was  ineffectual  for  any  purpose, 
and  it  was  evidently  so  treated  by  the  de- 
fendant. 

It  will  be  remembered  that  a  notice  to 
which  the  plaintiff's  name  was  evidently 
subscribed  by  his  attorneys  was  served  on 
the  defendant  April  5,  1904,  requiring  him 
to  quit  and  deliver  up  the  possession  of  the 
premises  at  the  expiration  of  10  days  from 
the  date  of  the  service  thereof.  It  is  main- 
tained by  defendant's  counsel  that,  as  no 
evidence  was  offered  tending  to  show  that 
plaintiff's  attorneys  were  authorized  to  give 
a  notice  to  quit  in  the  name  of  their  client 
no  error  was  committed  in  rendering  the 
judgment  from  which  this  appeal  Is  taken. 
The  law  is  well  settled  that  a  notice  to  quit 
may  be  given  by  the  landlord  or  by  his  agent 
or  attorney,  but  when  given  by  either  of  the 
latter  it  must  be  by  an  agent  who  has  au- 
thority to  let  the  premises  or  has  special  au- 
thority to  give  the  notice.  2  Taylor,  Land- 
lord and  Tenant  (9th  Ed.)  $  480;  Felton  v. 
Millard,  81  Cal.  .-)40.  21  Pac.  .533.  22  Pac.  750; 
Mlzner  v.  Munroe,  10  Gray,  290;  Plckard  rS- 
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Perley,  45  N.  H.  188,  88  Am.  Dec.  163. 
Whatever  the  rule  may  be,  however.  It  can- 
not be  invoked  In  the  case  at  bar,  for  no  ob- 
jection to;  the  introduction  of  the  notice  was 
made  when  it  was  offered -In  evidence,  the 
adverse  party  thereby  conceding  that  plain- 
tiff's attorneys  were  authorized  to  subscribe 
bis  name  thereto;  so  that,  if  such  notice  was 
required,  it  was  sufficient. 

Errors  having  been  committed,  the  Judg- 
ment of  the  circuit  court  Is  reversed,  and, 
there  being  no  conflict  In  the  evidence,  the 
cause  Is  remanded,  with  directions  to  make 
flndlngs  of  fact  and  conclusions  of  law  as 
herein  Indicated,  and  to  render  judgment 
thereon  affirming  the  decision  of  the  justice's 
court 

(47  Or.  813) 

OREGON   IRON   CO.   r.   HUGHES. 
(Supreme  Court  of  Oregon.     July   17,  1905.) 

1.  Mbteobitks— Reai.  OB  Pebsonai,  Pbopebtt. 

A  meteorite  or  aerolite,  though  not  buried 
in  the  earth,  is  nevertheless,  real  estate,  be- 
longing to  the  owner  of  the  land,  and  not  per- 
sonal property,  in  the  absence  of  proof  of  sev- 
erance. 

[Bd.  Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Mines  and  Minerals,  {  134;  vol.  40, 
Cent.  Dig.  Property,  i  9.] 

2.  Sajie— Evidence. 

Mere  evidence  of  a  tradition  that  Indians 
reverenced  a  meteorite,  washed  their  faces  in 
the  water  contained  therein,  and  treated  it  as  a 
kind  of  magic  or  medicine  rock  belonging  to  the 
medicine  men  of  the  tribe,  and  that  there  were 
fantastic  i>otholes  therein,  thought  to  have  been 
made  by  the  Indians,  was  insufficient  to  jus- 
tify an  inference  that  they  had  severed  the 
meteorite  from  the  realty,  and  thereafter  aban- 
doned it,  entitling  defendant  thereto,  as  the  next 
finder. 

Appeal  from  Circuit  .Court,  Clackamas 
County;  Thomas  A.  McBrlde,  Judge. 

Action  by  Ellis  Hughes  against  the  Ore- 
gon Iron  Company.  From  a  judgment  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  defendant  In  November,  1902,  discov- 
ered upon  the  land  of  the  plaintiff  an  irreg- 
ularly shaped  mass  of  iron,  with  infusion  of 
nickel  and  a  trace  of  cobalt,  weighing  sev- 
eral tons,  supposed  to  be  of  meteoric  origin, 
and  shortly  afterwards,  without  the  knowl- 
edge or  consent  of  the  plaintiff,  removed  the 
same  to  its  own  premises.  The  plaintiff,  up- 
on ascertaining  the  fact,  demanded  the  prop- 
erty, and,  being  refused,  brought  this  action 
to  recover  it,  and,  having  obtained  judgment, 
the  defendant  appeals. 

C.  D.  Latourette  and  G.  B.  Hayes,  for  ap- 
pellant. S.  B.  Linthicum  and  J.  Couch  Flan- 
ders, for  respondent. 

WOLVERTON,  C.  J.  The  trial  court  in- 
structed the  Jury  ypon  the  theory  or  assump- 
tion that  the  mass,  or,  as  It  is  generally  de- 
nominated in  the  proceeding,  the  meteorite, 
when  removed,  was  real  property,  or  a  part 
of  the  soil,  and  belonged  to  the  owner  of  the 


soli,  and  therefore  left  to  the  Jury  for  their 
determination  the  sole  question  whether  it 
was  found  upon  and  removed  from  the  land 
of  the  plaintiff.  This  the  Jury  found  in  plain- 
tiff's favor,  which  settled  the  controversy  in 
that  court.  The  defendant  requested  instruc- 
tions with  a  view  to  having  submitted  to 
the  Jury  the  theory  that  the  property  was 
very  early  appropriated  by  the  Indians  and 
utilized  and  worshiped  by  them  as  a  sacred 
object,  and,  having  been  so  approJ>riated,  it 
became  and  was  personalty  in  their  hands; 
that  they  subsequently  abandoned  It;  and 
that  the  defendant,  being  the  finder,  became 
the  owner,  and  Is  entitled  to  it,  as  against 
the  owner  of  the  realty  upon  which  it  was 
found.  The  theory  carries  with  it  also  the 
idea  that  the  mass  Is  in  reality  a  meteorite, 
brought  to  the  earth  from  some  planet 
through  natural  causes.  In  physical  appear- 
ance It  is  tn  the  shape  of  a  huge  mushroom  or 
an  Inverted  bell.  In  dimensions  7  feet  by  10 
across  the  top,  and  4^  feet  thick,  and  when 
found  was  resting  with  its  smaller  end  upon 
the  surface  of  the  earth,  not  embedded  in  it, 
but  within  a  saucer-like  depression,  with 
hazel  bushes  growing  up  about  it.  Its  posi- 
tion was  on  the  top  of  a  knoll  or  eminence, 
with  an  incline  in  either  direction,  except  to- 
wards the  north.  In  Its  top,  as  It  rested  in 
place,  are  numerous  cavities,  or  "jwtholes," 
as  they  are  termed,  of  larger  or  smaller  di- 
mensions, some  of  them  Ijeing  14  inches  In 
depth;  the  whole  mass  being  corroded,  rusty, 
and  moss-grown.  Granite  bowlders  were 
also  found  in  proximity  to  It  Before  allud- 
ing to  the  evidence  upon  which  defendant's 
theory  Is  based,  we  may  state  the  law  rel- 
ative to  the  nature  of  a  meteorite  or  aMX>llte 
— whether  realty,  being  a  part  of  the  soil 
upon  which  It  is  discovered,  or  personalty, 
belonging  to  the  finder. 

The  question  has  been  resolved  by  a  case 
from  Iowa  (Goodard  v.  Winchell,  86  Iowa, 
71,  52  N.  W.  1124,  17  L.  R.  A.  788,  41  Am.  St 
Rep.  481)  favorably  to  the  view  that  it  Is 
realty.  As  disclosed  by  the  record,  the  facts 
of  that  case  were  that  a  person  saw  an 
aerolite  fall  upon  the  land  of  another,  which 
buried  itself  in  the  ground  to  a  depth  of 
three  feet  becoming  Imbedded  therein;  that 
on  the  day  following  he  dug  It  up  and  remov- 
ed It  to  his  own  premises,  and  claimed  the 
ownership.  But  It  was  decided  otherwise; 
that  Is,  that  it  belonged  to  the  owner  of  the 
soil.  In  determining  the  question,  the  court 
speaking  through  Mr.  Justice  Granger,  said: 
"The  subject  of  the  dispute  is  an  aerolite. 
*  *  *  It  came  to  Its  position  in  the  earth 
through  natural  causes.  It  was  one  of  na- 
ture's deposits,  with  nothing  in  its  material 
composition  to  make  it  foreign  or  unnatural 
to  the  soil.  It  was  not  a  movable  thing  'on 
the  earth.'  It  was  in  the  earth,  and  in  a 
very  significant  sense  Immovable;  that  is,  Jt 
was  only  movable  as  parts  of  the  earth  are 
made  movable  by  the  hand  of  man.  BJxcept 
for  the  peculiar  manner  In  which  it  came, 
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Its  relation  to  the  soil  would  be  beyond  dis- 
pute. It  was  in  its  substance,  as  we  under- 
stand, a  stone.  It  was  not  of  a  character  to 
be  thouglit  of  as  'unclaimed  by  any  owner,' 
and,  because  unclaimed,  'supposed  to  be 
abandoned  by  tbe  last  proprietor,'  as  should 
be  the  case  under  the  rule  invoked  by  appel- 
lant. In  fact.  It  has  none  of  the  character- 
istics of  the  property  contemplated  by  such 
a  rule."  And  it  was  held  that,  having  none 
of  the  characteristics  of  personalty,  it  be- 
came, by  falling  on  the  earth  through  the 
course  of  nature,  a  part  of  the  soil,  and  hence 
that  the  ownership  was  determined  by  the 
ownership  of  tbe  soil.  ■  There  is  a  distinction 
sought  to  be  made  here  by  reason  of  the  fact 
that  this  meteoric  mass  was  discovered  dis- 
tinctly on  the  surface  of  the  earth,  not  be- 
neath it,  and  therefore  that  it  could  not  at 
all  be  considered  a  part  of  the  soil.  The 
fact  that  granite  bowlders  were  lying  in 
proximity  to  where  it  was  found  would  in- 
dicate that  It  might  have  been  deposited 
there  through  the  Instrumentality  of  an  Ice 
floe,  although  apparently  of  meteoric  origin, 
and  the  cavities  In  the  crown  may  have  been 
the  result  of  erosion  by  the  enginery  of  the 
water  as  well  as  that  of  oxidation  through 
fervent  heat;  and  this  would  satisfactorily 
account  for  Its  position  on  tbe  surface  of  the 
earth,  and  not  beneath  It. 

.^galn,  if,  as  argued,  its  natural  propensity 
was  to  bury  itself  in  the  soil  by  reason  of 
the  Impact  resulting  from  the  great  velocity 
of  its  descent  from  the  heavens,  it  may  have 
been  thrown  out  by  force  of  an  eruption,  or 
uncovered  by  the  decomposition  or  erosion 
of  the  natural  deposits  about  it;  but,  how- 
ever that  may  be,  much  of  it  being  mere 
matter  of  conjlecture  rather  than  of  scien- 
ttflc  discovery  and  demonstration,  there  is 
one  thing  sure  about  tbe  inquiry,  and  that  is 
that  the  mass  is  one  of  nature's  deposits, 
and  presumptively  it  was  primarily  a  part 
of  tbe  soil  or  the  realty  upon  which  It  was 
di8covei«d.  Tbe  plaintiff's  case  was  made, 
prima  fade,  therefore,  when  It  was  shown 
that  the  mass,  whether  of  meteoric  or  glacial 
origin,  was  resting  upon  its  land,  for,  with- 
out other  proofs  showing  a  severance  and 
appropriation,  it  existed  In  a  state  of  natiue, 
dnd  partook  of  the  realty,  as  iron  ore  would 
partake  of  the  realty,  whether  found  be- 
neath or  upon  the  surface  of  the  earth.  Up- 
on the  other  baud,  in  order  for  the  defendant 
to  succeed  upon  his  theory,  he  was  required 
to  show  by  competent  proofs  a  severance  of 
the  mass  from  the  realty  by  the  Indians,  its 
appropriation  by  them,  their  subsequent 
abandonment  of  it  by  leaving  it  upon  the 
surface  of  the  earth,  and  defendant's  discov- 
ery of  it  It  would  be  sufficient,  however, 
for  the  submission  of  his  cause  to  the  Jury, 
if  there  was  evidence  adduced  from  which 
they  might  reasonably  infer  that  all  these 
essentials  to  his  defense  existed  in  fact.  If 
so,  the  requested  instructions  should  have 
been  given;   otherwise  not 


In  substantiation  of' this  defense,  Susap,  a 
Klickitat  Indian,  70  years  of  age,  and  about 
the  last  of  his  tribe,  was  called,  who  testi- 
fied that  when  he  was  a  young  boy  Ue  used 
to  go  hunting  with  Wachino,  a  Clackamas 
chief;  that  he  often  saw  the  meteorite;  and 
that  there  were  lots  of  trees  around  it  then. 
The  stumps,  as  the  evidence  shows,  are  there 
at  the  present  time,  measuring  from  three 
to  seven  feet  over,  and  some  of  them  are 
very  near  to  wh«re  It  lay.  CJontinulng,  he 
says  the  old  chief  told  him  and  the  other  In- 
dians that  the  object  in  question  was  Iron; 
that  it  had  a  bole  in  it;  that  when  it  rained 
tbe  water  fell  in  there,  and  that  the  Indians 
went  there  and  washed  their  faces  in  the 
water,  and  put  their  bows  and  arrows  -in  it 
that  they  used  in  time  of  war;  that. the  med- 
icine men  said  it  came  from  the  moon;  and 
that  the  Indians  called  it  "Tomanowos."  Sol 
Clark,  47  years  of  age,  whose  mother  was 
of  tbe  Wasco  Tribe  of  Indians,  was  also 
called,  who  testified  that  his  mother  told  him 
that  there  was  a  place  up  there  where  the 
Indians  used  to  go  to  this  Tomanowos;  that 
they  used  to  send  their  young  people  out 
there — generally  made  them  go  on  dark 
nights — and  that  the  Tomanowos  was  a  kind 
of  bowl  or  rock  that  had  some  holes  in  it; 
and  on  cross-examination,  that  the  Clacka- 
mas Indians  used  the  rock;  that  It  was  a 
kind  of  magic  or  medicine  rock,  and  belonged 
to  the  medicine  men  of  the  tribe,  but  that 
witness  claimed  no  interest  in  it  This  oon- 
Btltutes,  In  substance,  all  the  testimony  bear- 
ing upon  the  subject  Now,  it  Is  argued  with 
much  sseal  that  It  is  Infwable  from  this  tes- 
timony that  the  meteorite  is  an  Indian  relic;  . 
that  it  was  an  object  of  worship — a  "To- 
manowos," whatever  that  term  implies;  that 
the  Indians  must  have  at  some  time  dug  It 
from  beneath  the  earth,  where  it  naturally 
would  have  burled  itself  by  impact  from  Its 
fall;  that  they  miist  have  removed  and  erect- 
ed it  to  a  standing  position  at  the  place 
where  found,  and  carved  out  the  interior 
into  "those  fantastic  potholes";  and  that 
they  maintained  it  there,  and  venerated  and 
used  it  In  their  warfare,  and  thereby  they 
severed  it  from  the  soil  and  appropriated  It 
to  their  own  use,  rendering  it  personal  prop- 
erty In  their  hands;  that  presumably  they 
forsook  and  discarded  It;  and  that  it  be- 
came abandoned  property,  and  as  such  the 
property  of  the  finder.  But  what  is  there  to 
show  that  the  Indians  dug  it  from  the  earth 
and-  erected  It  In  place,  except  Its  jiosture,  or 
that  they  carved  out  the  holes  In  Its  crown, 
except  that  they  are  there?  No  witness  said 
that  they  did  this,  and  what  has  been  related 
concerning  their  use  of  the  object  Is  tradi- 
tional. Such  evidence  Is  very  meager  from 
which  to  Infer  the  substantial  facts  Involved 
for  the  predication  of  the  defense  relied  up- 
on. Nature  does  many  fantastic  things,  and 
presumably  these  are  the  result  of  natural 
causes,  and  the  cavities  contained  thereirii 
are  attributable  to  tbe  same  agency.  vJJiUC 
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against  this  presumption  there  could  be  no 
rational  inference  tliat  ttte  Indians  dug  It 
from  beneath  the  surface  of  the  earth  and 
removed  and  erected  it  In  the  position  In 
Trhlch  it  was  found  in  the  dense  forests, 
where  it  must  have  Iain  for  some  time,  con- 
sidering Its  great  weight  Nor  that  they  hol- 
lowed out  the  potholes  In  its  crown,  consid- 
ering the  almost  Impenetrability  of  the  sub- 
stance, and  the  primitive  tools  and  imple- 
ments with  which  they  had  to  do  theh:  work. 
So  that,  conceding  that  It  was  an  object  sus- 
ceptible of  Indian  worship,  the  fact  does  not 
afford  reasonable  hiference  that  it  was  sev- 
ered from  the  soil  and  appropriated  by  them. 
They  may  have  worshiped  and  utilised  it, 
dipping  their  bows  and  arrows  and  laving 
their  fa<^s  in  the  water  accumulating  In 
these  bowls;  but  all  this  they  could  well 
have  done  without  an  appropriation,  as  tra- 
dition tells  ua  they  worshiped  Mt  Hood 
and  other  Immovable  objects  as  they  existed 
In  a  state  of  nature,  and  there  could  have 
l>een  no  severance  or  appropriation  by  such 
use.  So  we  conclude  In  this  case  that'there 
was  not  sufficient  evidence  even  to  go  to  the 
Jury,  from  which  they  would  be  permitted  to. 
Infer  that  this  was  once  Indian  property, 
which  they  later  abandoned,  or  that  it  is  an 
Indian  relic,  and  hence  that  the  finder  is  not 
entitled  to  the  ownership. 

Nor  is  this  case  ruled  by  Ferguson  v.  Ray, 
44  Or.  557,  77  Pac.  600,  102  Am.  St.  Rep. 
648«  for  in  that  case  there  was  unmrstakable 
evidence,  not  mere  conjecture,  that  the 
quartz,  the  subject  of  the  action,  had  been 
removed  from  its  natural  deposit  by  the  hand 
of  some  one  and  reduced  to  possession  by 
severance  from  the  realty,  and  was  again 
deposited  where  found:  but  here  there  is  no 
evidence,  pertinent,  from  which  it  may  be 
deduced  that  there  had  been  a  severance  and 
appropriation  by  the  Indians. 

We  have  proceeded  here  upon  the  hypoth- 
esis that  Indian  ownership  and  abandon- 
ment was  sufficient  upon  which  to  predicate 
title  in  the  finder  of  abandoned  property, 
hut  we  are  not  to  be  understood  as  deciding 
the  question  as  matter  of  law,  as  applicable 
to  Indian  relics  and  the  like. 

Seeing  there  Is  no  error  in  the  record,  the 
Judgment  of  the  circuit  court  will  be  affirm- 
ed. 


(47  Or.  69) 

PETERSON  V.  CREASON. 

(Supreme  Court  of  Oregon.     July   17,   1905.) 

1.  Evidence— Wbitten  Contracts. 

Where  a  mortgagee  of  certain  property 
orally  agreed  to  indemnify  a  purcliaspr  of  a 
part  thereof  against  certain  judgment  liens  in 
consideration  of  bis  purchasing  and  paying  the 
consideration  to  such  mortgagee,  whereupon  the 
purchaser  took  a  deed  from  the  owners,  to 
which  the  mortgagee  was  not  a  party,  and  he  re- 
leased his  mortgage  as  to  the  property  purchas- 
ed, parol  evidence  of  the  indemnity  contract 
was  not  objectionable  as  contradicting  the 
deed  and  release. 


2.  Same— STAxrfTB  or  Frauds. 

Where  a  mortgagee  agreed  to  indemnify  a 
purchaser  of  a  portion  of  the  property  mort- 
gaged against  judgment  liens  for  a  present 
consideration  passing  to  such  mortgagee,  such 
indemnity  contract  was  an  original  undertak- 
ing, and  not  within  the  statute  of  frauds. 

3.  Same— Limitations  —  Right  of  Action. 

Where  a  mortgagee  agreed  to  indemnify  a 
purchaser  of  a  p^rt  of  the  property  against 
judgment  liens,  the  purchaser's  right  of  action 
on  such  indemnity  contract  did  not  accrue  un- 
til he  was  required. to  pay  something  in  order 
to  protect  his  title  against  such  liens. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Action  by  P.  Peterson  against  C.  J.  CSrea- 
son,  as  the  sole  beneficiary  of  the  estate  of 
David  Grenot,  deceased.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

This  Is  a  suit  to  enforce  an  indemnity  con- 
tract. The  facts  are  these:  In  April,  1894, 
Edward,  George,  and  Rose  Bnshey  were  the 
Joint  owners  of  a  large  tract  of  land  near 
the  city  of  Roseburg,  which  was  mortgaged 
to  David  Grenot  for  about  $7,000.  The  Bush- 
eys  desired  to  lay  off  a  part  of  the  land  Into 
town  lots  for  sale.  Grenot  objected  on  the 
theory  that  he  would  thereby  lose  trom  the 
lien  of  his  mortgage  the  land  covered  by  the 
proposed  streets  and  alleys.  In  order  to 
satisfy  him  and  obtain  bis  c(msent  to  the 
platting  of  the  property,  about  10  acres. of 
the  platted  portion  was  not  subdivided  Into 
lots,  but  was  marked  on  the  recorded  plat 
or  map  as  "Reserved,"  It  being  understood 
orally  between  the  Busheys  and  Grenot  that 
the  land'  so  marked  should  be  reserved  as 
additional  security  to  Grenot.  Soon  after 
the  laying  off  of  the  property.  Judgments 
were  obtained  against  the  Busheys  by 
Thompson  and  Josephson  for  about  $900, 
and  they  were  duly  docketed.  Thereafter, 
and  in  August,  1806,  the  plaintiff  purchased 
about  three  acres  of  the  land  marked  "Re- 
served" on  the  map  or  plat  for  $1,000.  The 
negotiations  for  the  purchase  were  had  with- 
Grepot  and  Buick,  agent  for  the  Busheys. 
Grenot  agreed,  in  consideration  of  the  pay- 
ment to  him  of  the  purchase  price,  to  release 
the  property  from  the  Hen  of  his  mortgage, 
and  to  indemnify  and  save  harmless  the 
plaintiff  from  the  lien  of  the  Thom][>son  and 
Josephson  Judgments.  The  plaintiff,  relying 
upon  this  agreement  and  promise  of  Grenot, 
accepted  the  deed  from  the  Busheys,  and 
paid  to  Grenot  the  entire  purchase  price,  and 
Grenot  released  his  mortgage  as  stipulated, 
but  failed  and  neglected  to  protect  the  plain- 
tiff from  the  Judgment  liens,  and  on  account 
thereof  he  was  compelled  to  and  did  pay.  In 
November,  1899,  $900,  In  order  to  protect 
his  title.  Grenot  died,  leaving  a  large 
amount  of  property,  which  descended  to  the 
defendant,  and  on  account  thereof  this  suit 
is  prosecuted  against  her  on  'the  Indemnity 
contract.  The  defendant  had  a  decree  In  the 
court  below,  and  the  plaintiff  appeals. 
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W.  W.  Cardwell  and  O.  P.  Coshow,  for 
appellant  A.  M.  Crawford  and  F.  W.  Ben- 
aon,  for  respondent 

BE<AN,  3.  (after  stating  the, facts),  To 
support  the  decree  of  the  court  below  the 
defendant  contends:  (1)  That  evidence  to 
prove  a  contract  by  Grenot  to  protect  the 
plalntifr  from  the  Thompson  and  Josepbson 
judgment  li6ns  was  incompetent  and  inad- 
missible, because  it  tended  to  vary  or  con- 
tradict a  written  contract;  (2)  that  the  in- 
demnity contract  was  not  in  writing,  and 
therefore  void  under  the  statute  of  frauds; 
and  (3)  the  suit  is  barred  by  the  statute  of 
limitations. 

It  is  argued  that  there  can  be  no  proof  of 
the  terms  of  the  contract  under  which  plaln- 
tUT  purchased  and  acquired  title  to  the  prop- 
erty in  question,  accepted  the  deed  from  the 
Busheys  and  the  release  by  Grenot  of  his 
mortgage,  and  that  all  oral  negotiations  or 
agreements  are  merged  In  these  two  instru- 
ments. But  neither  of  them  was  Intended  to 
contain  the  terms  of  the  contract  with 
Grenot  by  which  he  agreed  to  release  his 
mortgage  and  to  protect  the  plaintiff  against 
the  Judgment  Hens.  He  was  not  a  party  to 
the  Busbey  deed,  and  if  it  had  contained  such 
a  stipulation,  it  would  not  have  been  bind- 
ing on  him.  The  release  by  him  of  bis  mort- 
gage was  made  in  pursuance  of  his  contract 
and  in  part  performance  thereof.  It  was  not 
designed  to  contain  the  contract  or  any  of 
Its  terms.  The  contract  was  that  in  con- 
sideration of  the  payment  to  him  of  $1,000, 
the  purchase  price  of  the  property,  h?  would 
release  his  mortgage,  and  also  Indemnify 
and  protect  the  plaintiff  against  the  judg- 
ment liens.  This  agreement  was  independ- 
ent of  the  deed  from  the  Busheys  and  of  the 
release  of  the  mortgage  by  Grenot  and  was 
not  in  writing.  Whether  a  contract  between 
two  persons,  whereby  one  agrees  to  protect 
or  save  harmless  -the  other  against  liability 
to  or  the  claim  of  some  other  person  is  with- 
in the  statute  of  frauds,  and  void  unless  in 
writing,  has  been  the  subject  of  much  discus- 
sion by  the  courts  and  text-writers  since  the 
cases  of  Thomas  v.  Cook,  8  B.  &  C.  728,  and 
Green  v.  Cresswell,  10  Adolph  &  B.  153.  The 
able  and  exhaustive  opinion  of  Mr.  Justice 
Wolverton  on  this  question  In  Rose  v.  Wol- 
lenberg.  31  Or.  269,  44  Pac.  382,  39  L.  R.  A. 
878,  65  Am.  St  Rep.  826,  renders  unneces- 
sary its  further  examination,  at  this  time. 
It  is  Sufficient  for  the  present  purposes,  as 
he  points  out  that  where  the  promisor  has  a 
"personal,  immediate,  or  pecuniary"  interest 
in  the  transaction,  and  the  inducement  for 
his  promise  Is  a  benefit  to  him,  the  contract 
Is  not  within  the  statute,  and  the  courts  will 
give  effect  to  the  promise,  although  not  In 
writing.  In  such  case  the  contract  is  an 
original,  and  not  a  collateral,  undertaking. 
It  is  not  the  promise  of  one  person  to  an- 
swer for  the  default  or  miscarriage  of  &» 
«tber,  but  la,  in  gubstance,  the  original  con- 


tract of  the  promisor.  16  Am.  &  Sng.  Bne. 
Law  (2d  Ed.)  169;  Davis  v.  Patrick,  141  U. 
S.  479,  7  Sup.  Ct  1102,  30  L.  Kd.  1090;  Kutz- 
meyer  v.  Ennls,  27  N.  J.  Law,  371;  and  the 
authorities  cited  In  Rose  v.  Wollenberg,  su- 
pra. Within  this  rule  the  promise  of  Grenot 
to  protect  and  save  plaintiff  harmless  from 
the  Thompson  and  Josepbson  judgment  Hens 
was  clearly  valid.  It  was  a  promise  made  by 
him  for  his  benefit  and  the  conslderatloa 
moved  to  blm.  By  reason  of  such  promise 
he  obtained  the  purchase  price  of  the  land, 
and  therefore  received  a  benefit  which  he 
otherwise  would  not  have  enjoyed.  He  was 
not  a  stranger  to  the  transaction,  agreeing  to 
discharge  the  obligations  of  some  other  par- 
ty. He  had  an  immediate  and  personal  in- 
terest In  the  sale  of  the  land  by  the  Bush- 
eys to  the  plaintiff.  Without  it  he  would  not 
have  received  the  fl.OOO,  which  he  was  very 
anxious  to  obtain,  and  his  promise  to  in- 
demnify and  save  plaintiff  harmless  from 
the  judgment  liens  would  not  have  been 
made.  He  was  therefore  the  party  to  be 
benefited  by  the  performance  of  the  con- 
tract The  making  of  ^  his  promise  was  to 
subserve  a  pecuniary  and  present  interest  of 
his  own,  and  is  therefore  valid.  The  agree- 
ment was  not  however,  to  warrant  and  de- 
fend the  title  to  the  land  purchased  by  the 
plaintiff,  nor  was  it  to  pay  or  discharge  the 
judgment  liens.  But  it  was  to  indemnify 
and  save  plaintiff  harmless  from  any  injury 
or  damage  he  might  suffer  by  reason  of  such 
liens.  The  cause  of  action  on  the  contract 
therefore  did  not  accrue  at  once,  and  could 
not  until  plaintiff  was  in  some  way  injured 
by  its  breach.  This  did  not  occur  until  be 
was  entitled  to  bring  and  prosecute  an  ac- 
tion thereon,  and  that  was  only  when  be 
was  compelled  to  pay  the  lien  to  save  his 
property  (Rowsey  v.  Lynch,  61  Mo.  560),  and 
Is  therefore  not  barred  by  the  statute  of  limi- 
tations. 

The  decree  of  the  court  will  be  reversed, 
and  one  entered  here  in  favor  of  the  plaintUL 


(47  Or.  1) 
OREGON  TRANSFER  CO.  et  al.  t.  CITI 

OP  PORTLAND  et  al.* 
(Supreme  Court  of  Oregon.     July  17,  1903.) 

MUNICIPAI.      C0KPOBA,TI0N8  —  STBBETS  —  IM- 

PBOVEMENT— Proceedings. 

Under  Portland  City  Charter,  I  875,  pro- 
viding that  the  improTement  of  each  street  or 
part  thereof  shall  be  made  under  a  separate 
proceeding,  the  city  had  no  power  to  divide  a 
street  into  two  separate  parts  or  portions,  to 
be  improved  with  entirely'  different  classes  of 
improvements  in  the  same  proceeding. 

Appeal  from  Circuit  Court  Multnomah 
County;    Arthur  L.  BYazer,  Judge. 

Suit  by  the  Oregon  Transfer  Company  and 
others  against  the  city  of  Portland  and  oth- 
ers. From  a  decree  dismissing  the  bill,  plain- 
tiffs appeal.    Reversed. 

The  plaintiffs  are  the  owners  of  blocks  21X 
and  225  in  Couch's  Addition  to  the  ci£||vA|^ 

*iUheariiig    denied   August   U,  1M6. 
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Portland,  fronting  on  Tenth  street  In  Jan- 
uary, 1904,  the  common  council  adopted  a 
resolution  for  the  Improvement  of  Tenth 
street  from  the  north  line  of  Washington  to 
the  south  line  of  Front,  about  17  blocks.  In 
the  following  manner:  From  the  north  line 
of  Washington  to  the  south  line  of  Marshall, 
a  distance  of  13  blodcs,  by  removing  "all 
mud,  loose  earth  and  debris  from  the  surface 
of  the  street  and  bringing  the  same  to  the 
proper  grade  with  crushed  rock  and  crushed 
rock  screenings  full  width  with  full  Inter^ 
sections,  and  by  constructing  artificial  stone 
sidewalks  and  stone  cross-walks."  From  a 
line  ten  feet  south  of  the  center  line  of 
Northrup  to  the  south  line  of  Front,  three 
blocks,  the  street  to  be  "brought  to  grade  with 
clean  earth,  rock,  sand  or  other  suitable  fill- 
ing, and  by  planking  the  roadway  full  width 
with  full  intersections  In  accordance  with 
the  city  engineer's  plans,  specifications  and 
estimates,  and  wooden  cross-walks  shall  be 
constructed  twelve  feet  in  width."  The  reso- 
lution declared  that  the  improvement  from 
Washington  to  Marshall  should  be  classed  as 
macadam,  and  that  from  Northrup  to  Front 
as  a  plank  roadway.  That  portion  of  the 
street  between  Marshall  and  Northrup  was 
not  included  In  the  proposed  Improvements, 
but  had.  probably  been  improved  at  some  pre- 
vious time.  Notices  of  the  intention  to  im- 
prove were  posted  at  Washington  and  Front 
streets,  but  not  elsewhere.  The  council  there- 
after passed  an  ordinance  for  the  Improve- 
ment of  the  street  In  accordance  with  the 
resolution,  and  awarded  the  contract  to  the 
defendant  the  Smyth  &  Howard  Company. 
The  plaintiffs  thereupon  brought  this  suit  to 
enjoin  the  prosecutloniof  the  work  in  front  of 
their  property  on  the  ground  that  the  city 
was  without  jurisdiction  to  proceed,  as  It 
was  attempting  to  Improve  two  separate  parts 
of  a  street  in  one  proceeding.  A  demurrer 
was  sustained,  and  the  complaint  dismissed. 
From  a  decree  In  favor  of  the  defendants, 
plaintiffs  appeal. 

Ralph  R.  Dnniway  and  J.  Conch  Flanders, 
for  appellants.  J.  P.  Eavanaugh,  for  re- 
spondents. 

BEAN,  J.  (after  stating  the  facts).  The 
city  charter  provides  'that  "whenever  the 
council  shall  deem  It  expedient  or  necessary 
to  improve  any  street  or  any  portion  thereof. 
It  shall  require  from  the  city  engineer  plans 
and  specifications  for  an  appropriate  improve- 
ment, and  estimates  of  the  work  to  be  done 
and  the  probable  cost  thereof;  and  the  city 
engineer  shall  file 'such  plans,  specifications 
and  estimates  In  the  oflSce  of  the  auditor. 
The  Improvement  of  each  street,  or  part 
thereof,  shall  be  made  under  a  separate  pro- 
ceeding." Section  375.  If  the  plans,  speci- 
flcatious  and  estimates  of  the  engineer  are 
satisfactory  to  the  council,  it  shall  approve 
the  same,  and  by  resolution  declare  its  pur- 
pose of  making  the  Improvement,  define  the 


boundaries  of  the  district  benefited  and  to 
be  assessed  therefor  (Id.),  and  the  class  of 
such  improvement,  and  the  number  of  years 
for  which  it  shall  be  maintained  by  the  city 
(Id.  S  384).  The  resolution  for  the  improve- 
ment shalf  be  published  in  the  city  official 
paper,  and  within  five  days  from  the  first 
publication  the  city  engineer  shall  cause  to 
be  conspicuously  posted  at  each  end  of  the 
contemplated  Improvement  a  notice  of  such 
proposed  improvement.  Id.  $  376.  Within 
twenty  days  from  the  date  of  the  first  publi- 
cation of  the  notice  the  owners  of  two-thirds 
or  more  of  the  property  within  the  assess- 
ment district  may  file  a  written  remonstrance 
against  such  Improvement,  which  shall  b«  a 
bar  to  any  further  Improvement  for  a  period 
of  six  months,  unless  the  owners  of  one-half 
or  more  of  the  property  affected  shall  subse- 
quently petition  therefor.    Id.  %  377. 

The  position  of  the  plaintiffs  Is  that  the 
proceeding  in  question  was  Invalid  and  void 
for  the  reason  that  neither  the  resolution  for 
the  improvement,  nor  the  ordinance  therefor, 
provided  for  a  continuous  Improvement  of 
the  street,  but,  on  the  contrary,  expressly 
omits  that  part  between  the  south  line  of 
Marshall  and  a  point  10  feet  south  of  the 
center  line  of  Northrup;  thus  Including  la 
one  proceeding  the  proposed  Improvement 
of  two  separate  and  distinct  portions  of  a 
street,  contrary  to  the  charter. 

Proceedings  for  the  improvement  of  streets 
in  a  municipality  at  the  cost  of  abutting  prop- 
erty must  be  conducted  In  substantial,  if  not 
literal,  compliance  with  the  requirements  of 
the  charter;  and,  when  the  mode  for  its  exer- 
cise Is  provided.  It  becomes  the  measure  of 
the  power.  Bank  of  Columbia  v.  Portland, 
41  Or.  5,  67  Pac.  1112.  If,  therefore,  the  char- 
ter requires  the  Improvement  of  separate 
portions  of  a  single  street  to  be  made  under 
separate  proceedings,  the  proceeding  In  ques- 
tion Is  void,  for  it  shows,  on  its  face  that 
the  Improvement  of  two  portions  of  the  street 
was  included  therein.  For  the  city  It  is  ar- 
gued that  the  charter  does  not  mean  that 
the  Improvement  of  separate  parts  of  the 
same  street  shall  be  made  under  separate  pro- 
ceedings, but  that  It  was  designed  to  prevent 
the  contemplated  Improvement  of  two  sepa- 
rate streets,  or  parts  thereof,  from  being 
joined  in  one  proceeding.  This  is  a  strained 
and  unreasonable  construction  of  the  lan- 
guage of  the  charter.  Section  375  provides 
that  when  the  council  shall  deem  It  expedient 
to  improve  any  street,  or  any  portion  there- 
of. It  shall  require  from  the  city  engineer 
plans,  specifications,  etc.,  and  that  "the  im- 
provement of  each  street,  or  part  thereof, 
shall  be  made  under  a  separate  proceeding." 
The  charter  Is  here  dealing  with  but  one 
street,  and,  when  It  provides  in  that  connec- 
tion that  the  improvement  of  each  part  of  a 
street  shall  be  made  under  a  separate  pro- 
ceeding, It  must  refer  to  the  improvement  of 
a  single  street,  and  not  to  the  Joining  of 
improvements  of  separate  portions  of  differ- 
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cnt  streets.  Thla  Is  a  natural  and  reasonable 
provision,  and  was,  no  doubt,^  Inserted  for 
the  benefit  of  property  owners' affected  by  a 
proposed  Improvement,  and  who  are  given  th^ 
right  of  remonstrance  by  the  charter.  Wlth- 
ont  some  such  limitation  or  restrictloo,  cost- 
ly and  expensive  Improvements  of  part  of  a 
street  could  be  united  with  mere  repairs  or 
Inexpensive  Improvements  In  other  and  dif- 
ferent portions  of  the  same  street,  and  there- 
by, perhaps,  cut  off  the  right  of  the  owners 
of  the  property  affected  by  the  real  and  sub- 
stantial improvements  to  remonstrate.  It 
was  to  preserve  this  right  that  the  provision 
Jn  question  was  inserted. 

It  may  be  argued  that  this  construction 
will  require  each  block  In  a  street,  where 
the  Intersections  have  been  Improved,  to  be 
treated  as  a  separate  part,  and  provided  for 
by  a  separate  proceeding.  But  the  Intersec- 
tions may  with  propriety  be  included  in  or 
omitted  from  a  contemplated  street  improve- 
ment without  destroying  its  continuity.  If 
the  Intersections  have  been  Improved,  they 
may  be  considered  and  treated  as  a  part  of 
the  cross-street,  and  not  of  the  street  intend- 
ed to  be  improved.  But  where,  as  In  this 
case,  the  city  has,  by  resolution,  ordinance,  | 
and  contract,  expressly  divided  the  street 
into  two  separate  parts  or  portions,  with  en- 
tirely different  classes  of  Improvements,  the 
proceeding  must  be  regarded  as  one  for  the 
Improvement  of  distinct  portions  of  the 
street,  and  should  be  conducted  as  such. 

The  decree  of  the  court  below  Is  reversed. 


(47  Or.  10) 

AUSPLDXD   v.    JETNA    INDEMNITY    00. 

(Supreme  Court  of  Oregon.     July   17,   1905.) 

1.  Indemnity  —  Undertaking  —  Constbuc- 
TioN— Incorporation  of  Pbincifai.  Agbeb- 

KENT. 

An  indemnity  undertaking  reciting  that 
the  principal  had  entered  into  a  written  agree- 
ment bearing  a  certain  date,  "in  substance  prac- 
tically as  follows."  to  erect  and  finiE^i  a  frame 
residence  situated  on  certain  described  prem- 
ises, and  conditioned  for  the  faithful  compli- 
ance by  the  principal  "with  all  the  terms,  cov- 
enants, and  conditions  of  said  contract,"  in- 
corporates the  principal's  contract  into  the  un- 
dertaking, and  renders  the  indemnitor  liable 
for  a  breach  of  a  provision  of  the  contract  re- 
quiring the  principal  to  promptly  pay  for  all 
labor  and  materials  so  that  no  liens  may  be 
filed  against  the  property,  although  the  under- 
taking contains  no  reference  to  such  provision. 

2.  Pleadings— Objections  —  Mode  of  Tak- 
ing— Waiver. 

Under  B.  &  O.  Comp.  g  68,  specifying  as 
ground  of  demurrer  that  the  action  was  not 
commenced  within  the  time  limited  by  the  Code, 
an  objection  that  the  complaint  shows  on  its 
face  that  the  action  was  not  commenced  within 
the  time  limited  by  the  Code  must  be  taken  by 
demurrer,  or  it  will  be  deemed  waived. 

3.  Same— Anticipation  -  of    Defenses— Lni- 
iTATioNS— Insufficient  Answers. 

A\Tierc  a  complaint  alleges  facts  sufficient 
to  excuse  plaintilT's  delay  in  not  instituting  the 
action  within  the  time  specified  in  the  contract 
sued  on  for  instituting  the  same,  an  answer  al- 
leging that  the  action  was  not  commenced  with- 
in the  time  so  limited  is  demurrable. 
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4~.  Principal  and  Sdrett— Rights  of  Sure- 
ty—Insistence ON  Defenses. 

A  corporation  surety  may,  like  a  private 
surety,  permit  its  principal  to  make  such  de- 
fault as  be  pleases,  and  insist  upon  its  strict 
legal  rights,  and  interpose  any  defense  that  a 
private  surety  may  invoke  under  the  same  cir- 
cumstances. 

5.  Same— Assumption  of  Principal's  Con- 
tract. 

Where  a  surety,  either  corporate  or  indi- 
vidual, assumes.  In  pursuance  of  the  terms  of 
its  undertaking,  the  performance  of  the  prin- 
cipal's couti'act,  it  is  subrogated  to  the  rights 
of  the  principal  in  such  contract,  and  becomes 
subject  to  his  liabilities. 

6.  Appeal  —  PREStTMPnoNS  —  Absence  of 
Testimony.- 

Where  the  bill  of  exceptions  does  not  pur- 
port to  contain  all  the  testimony  given  at  the 
trial,  and  the  court  does  not  certify  that  all 
such  testimony  is  incorporated  in  the  tran- 
script, it  will  be  presumed  on  appeal  that  the 
evidence  was  sufficient  to  support  the  findings. 

7.  Contracts  —  Actions— Prescribed  Lim- 
itations. 

The  parties  to  a  contract  may  stipulate 
that  an  action  for  its  breach  shall  be  brought 
within  a  certain  period,  and,  if  the  limitation 
so  prescribed  is  reasonable,  it  will  be  upheld. 

8.  Same— Unreasonable  Limitations. 

A  building  contract  bound  the  contractor 
to  pay  for  all  labor  and  materials  promptly,  so 
that  no  liens  should  be  filed  against  the  prop- 
erty on  account  thereof.  An  indemnity  un- 
dertaking authorized  the  surety  to  assume  the 
contract  and  complete  the  same  in  case  the  con- 
tractor should  fail  to  comply  with  the  terms 
thereof,  and  further  provided  that  any  suit 
brought  thereon  should  be  instituted  within 
six  months  after  a  breach  of  the  contract.  The 
indemnitor  assumed  the  performance  of  the 
contract,  and  accepted  payments  thereon  from 
the  owner,  but  failed  to  pay  for  material  used 
in  the  construction  of  the  building.  Conse- 
quently liens  were  filed  against  the  property 
the  amount  of  which  could  not  be  determined 
until  they  were  foreclosed,  which  was  not  done 
until  more  than  six  months  after  breach.  Held, 
that  the  limitation  period  was,  under  the  cir- 
cumstances,  unreasonable  and  inoperative. 

9.  Same— Waiver. 

An  indemnitor  on  a  building  contract  which 
assumed  the  performance  of  its  principal's  con- 
tract, and  received  from  the  owner  the  money 
due  thereon,  and  failed  to  promptly  pay  for 
material  used  in  the  construction  of  the  build- 
ing as  required  by  the  contract,  in  consequence 
of  which  liens  were  filed  against  the  property, 
thereby  waived  a  stipulation  in  the  undertaking 
limiting  to  six  months  after  breach  the  time 
within  which  an  action  might  be  brought  on 
the  contract 

Appeal  from  Circuit  Court,  Multnomah 
County;  Arthur  L.  Frazer,  Judge. 

Action  by  Octavla  Ausplund  against  the 
JEtn&  Indemnity  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  action  was  instituted  August  28.  190:!, 
by  Octavla  Ausplund  against  J.  W,  HIggins 
and  the  ..^tna  Indemnity  Company  to  recov- 
er damages  for  the  breach  of  an  agreement. 
The  complaint  states,  in  effect:  That  the  de- 
fendant, the  JEtna  Indemnity  Company,  Is 
a  corporation  engaged  In  this  state  In  the 
indemnity  business.  That  the  defendant, 
Hi!:gins,  on  June  21,  1902,  entered  into  a 
written  contract  with  plaintiff,  whereby  he 
stipulated  to  erect  for  her  on  or  before  No- 
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vember  1st  of  tbat  year  a  dwelling  bouse, 
and  to  secure  the  performance  of  the  terms 
of  such  agreement  the  defendants  duly  ex- 
ecuted to  her  an  undertaking, .  of  which  the 
following  is  a  oopy: 

"The  ^tna  Indemnity  Company,  Hapt- 
ford.  Conn.  Know  all  men  by  these  pres- 
ents, that  we  J.  W.  Higgins,  of  Portland,  Or., 
as  principal,  and  The  ^tna  Indemnity  Com- 
pany,  a  corporation  created  and  existing 
under  the  laws  of  the  State  of  Connecticut, 
and  whose  principal  office  Is  located  in  Hart- 
ford, Conn.,  as  surety,  are  held  and  firmly 
bound  unto  Octavia  Ausplund,  of  Portland, 
Or.,  in  the  full  and  Just  sum  of  twenty-three 
hundred  and  forty-six  dollars,  good  and  law- 
ful money  of  the  United  States  of  America, 
to  the  payment  of  which  sum,  well  and  tru- 
ly to  be  made,  the  said  principal  binds  him- 
self, his  heirs,  executors,  and  administrators, 
and  the  said  surety  binds  itself,  its  suc- 
cessors, and  assigns.  Jointly  and  severally, 
firmly  by  these  presents.  Signed,  sealed. 
and  dated  this  SGth  day  of  June,  A.  D.  1902. 
Whereas,  the  said  principal  has  entered  into 
a  certain  written  agreement  with  Octavia 
Ausplund,  bearing  date  of  June  21,  1902,  be- 
ing in  substance  practically  as  follows:  To 
faithfully  erect  and  finish  for  and  In  consid- 
eration of  the  sum  of  twenty-three  hundred 
and  forty-six  ($2,346.00)  dollars  a  two-story 
and  basement  frame  residence,  situate  on 
the  west  half  of  lots  3  and  4,  block  289,  in 
Hawthorne  Park,  In  the  City  of  Portland, 
Or.,  conformable  to  the  drawings  and  speci- 
fications made  by  the  owner;  said  work  to  be 
completed  on  or  before  the  1st  day  of  No- 
vember, 1902.  Now,  therefore,  the  condi- 
tion of  the  foregoing  obligation  is  such  that 
if  the  said  principal  shall  well,  truly,  and 
faithfully  comply  with  all  the  terms,  cove 
nants,  and  conditions  of  said  contract  on  his 
part  to  be  kept  and  performetl  according  to 
Its  tenor,  then  this  obligatloa  shall  be  void; 
otherwise  to  remain  In  full  force  and  effect. 
This  bond  is  issued  subject  to  the  following 
provisions:  Provided;  that  the  said  surety 
shall  be  notified  in  writing  of  any  act  on  the 
part  of  the  said  principal,  bis  agents,  or  em- 
ployes, which  may  Involve  a  loss  for  which 
the  said  surety  is  responsible  hereunder,  im- 
mediately after  the  occurrence  of  such  act 
shall  have  come  to  the  knowledge  of  the  ful- 
ly authorized  representative  or  representa- 
tives of  Octavia  Ausplund,  who  shall  have 
the  supervision  of  the  completion  of  said  con- 
tract, and  a  registered  letter  mailed  to  the  of- 
fice of  Clemens  &  O'Bryan,  managers  of  the 
A^Ana  Indemnity  Company,  at  Portland,  Or., 
shall  be  deemed  sufficient  notice  within  the 
meaning  of  this  bond.  Provided,  tbat  if  the 
said  principal  shall  fail  to  comply  with  all. 
the  terms  of  said  contract  to  such  an  extent 
that  same  shall  be  forfeited,  then  said  surety 
shall  have  the  right  and  privilege  to  assume 
said  contract  and  to  sublet  or  complete  the 
same,  whichever  said  surety  may  elect  to 
do,  provided  it  is  done  in  accordance  with 


said  contract.  Provided  further,  tbat  in  the 
event  of  any  breach  of  the  conditions  of  this 
bond,  said  surety  shall  be  subrogated  to  all 
the  rights  and  properties  of  said  principal 
arising  out  of  said  contract,  and  all  payments 
deferred,  and  any  and  all  moneys  at  that 
time  due  said  principal  under  and  by  virtue 
of  said  contract  shall  be  credit^  upon  any 
claim  the  said  Octavia  Ausplund  may  make 
upon  said  surety  because  of  said  breach. 
And  provided  further,  that  any  suits  at  law 
or  proceedings  in  equity  brought  against  this 
bond  to  recover  any  claim  thereundpr  must 
be  instituted  within  six  months  after  the  first 
breach  of  said  contract.  And  provided  fur- 
ther, that  the  said  surety  shall  not  be  liable 
for  a  greater  sum  than  twenty-three  hundred 
and  forty-slz  ($2,346.00)  dollars  because  of 
or  on  account  of  this  bond.  And  provided 
lastly,  that  the  assured  or  superintendent  of 
the  work  must  give  to  said  surety  due  notice 
before  the  last  payment  under  the  contract 
herein  referred  to  is  made  to  the  principal; 
otherwise,  this  obligation  shall  be  void  as  to 
any  liability  of  the  surety  hereunder.  lu 
witness  whereof,  the  said  principal  has  here- 
unto set  bis  hand  and  seal,  and  the  said 
surety  has  caused  these  presents  to  be  sign- 
ed and  executed  by  Its  attorney  In  fact  at 
Portland,  Or.,  the  day  and  year  first  written 
above." 

That  Higgins  commenced  the  et«ction  of 
the  building,  but  failed  to  pay  for  the  ma- 
terials used  in  the  construction  thereof  when 
the  several  claims  therefor  matured,  and 
about  October  20,  1902,  plaintiff  notified  the 
Indemnity  company  of  his  neglect  In  this 
respect,  whereupon  the  company  informed 
her  that  it  would  assume  Higgins'  contract, 
and  requested  her  to  make  to  it  all  payments 
of  money  due  or  accruing  to  him  under  the 
agreement.  That  in  pursuance  of  such  de- 
maud  plaintiff  thereafter  made  all  payments 
of  money  due  Higgins  under  the  contract  to 
the  corporation,  which  assumed  full  control 
of  the  building  and  completed  it.  That  the 
contract  entered  into  with  Higgins  provided 
that  the  last  payment  due  him  thereunder 
was  to  be  made  when  the  house  was  com- 
pleted and  the  possession  thereof  delivered 
to  plaintiff  free  of  liens.  That  after  the  in- 
demnity company  assumed  such  control  and 
received  the  money  due  under  the  contract 
it  permitted  certain  liens  for  materials  fur- 
nished to  be  used  in  the  erection  of  the 
house  to  be  filed  In  the  office  of  the  county 
clerk  of  Multnomah  county,  setting  out  a 
list  thereof,  and  stating  the  several  sums  de- 
manded by  the  respective  lien  claimants. 
That  suits  were  duly  instituted  to  foreclose 
such  liens,  and  before  the  day  for  answering 
the  several  complaints  therein  had  expired 
plaintiff  notified  the  indemnity  company  of 
the  pendency  of  such  suits,  and  requested  it 
to  settle  or  defend  the  same.  That  such  pro- 
ceedings were  had  In  the  several  suits  that 
on  April  19.  1903,  decrees  were  rendered 
therein  for  the  sums  demanded  by  each  lien 
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claimant  That  In  pursuance  of  such  de- 
crees plaintiff's  real  property  was  offered  for 
sale,  to  prevent  which  she,  on  May  19,  1903, 
was  compelled  to  pay  1^624.50,  the  sum  due, 
no  part  of  which  has  ever  been  repaid  to  her; 
and  "that  plaintiff  had  no  means  of  ascer- 
taining what  claims  for  material  furnished 
and  used  In  the  erection  of  said  residence 
defendants  had  failed  to  pay  until  she  was 
served  with  the  summons  in  said  suit,  and 
thereafter  the  attorneys'  fees  and  costs  to 
wlilch  said  lienors  became  entitled  could  only 
be  determined  by  the  decrees  in  said  fore- 
closure suit." 

The  defendant,  the  Mtna  Indemnity  Com- 
pany, alone  answering,  denied  the  material 
allegations  of  the  complaint,  and  for  a  fur- 
ther defense  averred  that  the  undertaking 
In  question  was  executed  without  considera- 
tion. For  a  second  defense  it  is  alleged  that 
such  undertaking  provided  that  suits  at  law 
to  recover  any  sum  due  under  the  bond 
should  be  commenced  within  six  months 
after  the  first  breach  of  the  contract  In  ques- 
tion; that  under  such  agreement  Higgins 
was  to  complete  plaintiff's  building  on  or  be- 
fore November  1, 1902;  that  he  failed  to  com- 
ply therewith,  whereupon  a  breach  occurred 
on  that  day;  and  that  this  action  was  not 
commenced  until  after  the  expiration  of 
more  than  six  months  from  Noveml»er  1,' 
1902.  As  a  third  defense  it  is  averred  that 
the  undertaking,  setting  out  the  preamble 
and  condition  clauses,  describes  the  only  con- 
tract to  which  the  Indemnity  company  ever 
became  a  party;  that  Higgins  constructed 
plaintiff's  bouse  in  every  particular  as  speci- 
fied, except  that  It  was  not  completed  on  the 
day  prescribed;  and  that  plaintiff  does  not 
claim  any  damage  on  account  of  such  de- 
lay. For  a  fourth  defense  it  is  alleged  that 
the  indemnity  company  never  at  any  time 
purchased  or  ordered  any  material  for  or 
used  any  thereof  in  the  construction  of  plain- 
tiff's house.  And  as  a  fifth  defense  it  is  stat- 
ed that  tills  action  was  not  commenced  until 
after  the  expiration  of  more  than  six  months 
after  each  of  such  liens  was  filed. 

A  demurrer  to  the  several  separate  defens- 
es, on  the  ground  that  neither  of  them  stated 
facts  sufficient  to  constitute  a  defense  having 
been  sustained,  a  trial  was  had,  without  a 
Jury,  the  court  making  findings  of  fact  In 
accordance  with  the  allegations  of  the  com- 
plaint; and,  a  Judgment  having  been  given 
thereon  for  the  sum  demanded,  the  JEtnn. 
Indemnity  Company  appeals. 

Harrison  G.  Piatt,  for  appellant  Whitney 
L.  Boise  and  John  T.  McKee,  for  respondent 

MOORE,  3.  (after  stating  the  facts).  The 
contract  entered  into  between  Higgins  and 
the  plaintiff  Is  not  specifically  set  out  in,  or 
expressly  made  a  part  of,  the  undertaking, 
and  because  of  such  omission  it  is  argued  by 
appellant's  counsel  that  the  only  part  of  the 
agreement  the  performance  of  which  was 
guarantied  by  the  Indemnity  company  Is  in- 


dicated in  the  bond,  to  wit  that  Higgins 
would  construct  for  plaintiff  a  frame  resi- 
dence conformable  to  the  drawings  and  spec- 
ifications thereof,  and  that  he  fully  complied 
with  this  stipulation;  that  the  parties  to  the 
undertaking  plainly  omitted  therefrom  the 
clause  In  Higgins'  contract  to  the  effect  that 
he  would,  at  his  own  expense,  furnish  all 
material  used  in,  and  supply  all  labor  em- 
ployed on,  plaintiff's  building,  and  promptly 
pay  therefor,  so  that  when  the  house  was 
finished  no  liens  on  account  of  such  labor  or 
material  could  be  filed  against  the  property; 
and  tlut  as  the  bond  in  questian  did  not  un- 
dertake to  indemnify  plaintiff  against  any 
liability  she  might  incur  in  consequence  of 
the  filing  of  liens  against  Iter  real  property, 
or  guaranty  the  performance  of  any  of  the 
conditions  of  Higgins'  contract  except  such 
as  were  incorporated  in  the  undertaking,  the 
court  erred  in  admitting  such  agreement  in 
evidence. 

A  text-writer,  in  discussing  the  liability  in- 
curred under  an  indemnity  undertaking, 
says:  "If  the  main  contract  is  broader  in 
its  scope  than  the  limits  fixed  in  the  bond, 
a  reference  to  the  contract  will  only  incorpo- 
rate so  much  of  the  same  as  is  within  the 
limits  of  the  terms  of  tbe  Ijond."  Steams, 
Law  of  Suretyship;  {  143.  This  author  fur- 
ther says:  "In  general,  the  liabiiity  upon  a 
bond  is  limited  to  its  recitals.  The  obliga- 
tions cannot  be  enlarged  or  restricted  by  pa- 
rol. The  surety  Is  entitled  not  only  to  th^ 
protection  of  the  ordinary  rules  of  evidence 
relating  to  written  instruments,  but  to  the 
additional  protection  of  the  statute  of  frauds, 
whereby  no  action  caij  be  maintained  upon  a 
promise  to  pay  the  debt  of  another  unle-ss 
the  promise  Is  in  -writing.  •  •  •  Where 
the  principal  and  the  obligee  enter  into  an 
agreement,  and  a  bond  is  given  to  secure  its 
performance,  and  the  bond  recites  some  of 
the  obligatlops  of  the  main  contract  but  not 
all,  tbe  liability  under  the  bond  will  be  lim- 
ited to  the  recitals  where  the  contract  M*  not 
Incorporated  into  the  bond  by  reference." 
Id.  S  146.  In  the  case  at  bar  it  will  be  re- 
membered that  the  preamble  to  the  under- 
taking states  when  the  contract  between  the 
plaintiff  and  Higgins  was  consummated,  de- 
scribes with  particularity  the  real  property 
upon  which  the  frame  residence  was  to  be 
constructed,  and  specifies  when  the  building 
was  to  have  been  completed.  The  stipula- 
tion in  the  bond  in  regard  to  the  uncertain 
future  event  is  as  follows:  "Now,  there- 
fore, the  consideration  of  the  foregoing  obli- 
gation is  such  that  if  the  said  principal  shall 
well,  truly  and  faithfully  comply  with  all 
the  terms,  covenants  and"  conditions  of  said 
contract  on  his  part  to  be  kept  and  perform- 
ed according  to  its  tenor,  then  this  obligation 
to  be  void;  otherwise  to  remain  in  full  force 
and  effect."  If  the  words  "substance  prac- 
tically" had  been  omitted  from  the  preamble, 
the  liability  of  the  indemnity  company  for 
a  breach  of  tlie  undertaking  might  probably 
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have  been  limited  to  the  contract,  purport- 
ing to  liave  been  set  out  therein;  but,  baring' 
made  use  of  these  words,  the  phrase  "said 
contract"  in  the  conditional  clause  undoubt- 
edly refers  to  the  entire  agreement  entered 
into  between  Hlggina  and  the  plaiutifF,  and 
not  to  the  Import  thereof,  as  stated  in  the 
preamble  clause.  In  Obrbeck  v.  Mayer,  59 
Mo.  App.  2S9,  It  is  intimated  that  a  contract, 
the  performance  of  which  was  guarantied 
by  an  undertaking,  might  be  identified  by 
the  date  specified  in  the  Ixtnd,  or  by  annex- 
ing thereto  the  agreement.  In  the  case  at 
bar  the  date  of  the  conti-act  and  the  descrip- 
tion of  its  subject-matter,  as  specified  in  the 
undertaking,  are,  in  our  opinion,  sufficient 
to  identify  the  agreement;  and  reference  in 
the  Ixtnd,  qualified  as  it  is  by  the  use  of  the 
words  "substance  practically,"  is'  adequate 
to  Incorporate  the  contract  into  the  under- 
taking, thereby  rendering  the  indemnity  com- 
pany liable  for  a  breach  of  any  of  the  terms 
of  the  agreement.  Ko  error  was  committed 
in  admitting  the  contract  in  evidence,  the 
important  clause  of  which  is  as  follpws: 
"Tlie  contractor  shall  pay  for  all  labor  and 
materials  promptly,  so  that  when  the  con- 
tract is  finished  no  liens  may  be  filed  against 
the  property  on  account  thereof." 

It  is  maintained  by  ai^ellant's  counsel 
that  the  special  period  of  limitation  as  to 
the  time  within  which  a  suit  should  have 
been  instituted  against  the  indemnity  com- 
pany, as  provided  in  the  undertaking,  had 
expired  when  this  action  was  commenced, 
and  hence  an  error  was  committed  in  sus- 
taining a  demurrer  to  the  answer.  It  is  arr 
gued  by  plaintiff's  counsel,  however,  that  an 
inspection  of  the  complaint  discloses  that 
the  alleged  period  of  spei^lai  limitation  desig- 
nated in  the  undertaking  bad  expired  when 
this  action  was  begun,  and  that,  as  no  de- 
murrer to  the  complaint  was  interposed  on 
that  ground,  the  error  complained  of  was 
waived.  One  of  the  {^rounds  of  demurrer 
that  may  be  interposed  to  a  complaint  is 
as  follows:  "That  the  action  was  not  com- 
menced within  the  time  limited  by  this 
Code."  B.  &  C.  Comp.  S  68.  The  rule  is  set- 
tled in  this  state  that  where  it  appears  on 
the  face  of  a  complaint  that  the  action  was 
not  commenced  within  the  time  limited  by 
the  Code  the  objection  must  be  taken  by  de- 
murrer, and,  if  not  so  t^ken,  the  exception 
on  that  ground  is  waived.  Spaur  v.  McBee, 
19  Or.  76,  23  Pac.  818;  Davis  v.  Davis,  20 
Or.  78,  25  Pac.  140;  Hawkins  v.  Donuerberg, 
40  Or.  97,  66  Pac.  691,  908.  It  is  possible, 
however,  that  the  method  of  challenging 
the  sufficiency  of  a  complaint  by  a  demurrer 
is  restricted  by  statute  to  the  several  peri- 
ods of  limitation  regulated  by  the  Code,  and 
docs  not  apply  to  a  special  limitation  agreed 
upon  -by  the  parties,  so  that  the  objection 
that  the  action  was  not  commenced  within 
six  months  from  the  first  breach  should  have 
been  taken,  as  It  was,  by  answer,  and  not 
by  demurrer.    However  that  may  be,  it  will 


be  remembered  that  the  complaint  alleges 
facts  tendmg  to  excuse  plaintiff's  delay  in 
not  sooner  instituting  the  action,  iEind,  if 
such  averment  is  sufficient  in  law  for  that 
purpose,  no  error  was  committed  in  sus- 
taining a  demurrer  to  the  separate  defenses, 
for  the  allegation  of  the  complaint  is  in  the 
nature  of  a  confession  and  avoidance,  ad- 
mitting that  the  time  specified  in  the  under- 
taking bad  run,  but  averring  facts  tending 
to  show  a  waiver  of  -the  limitation  prescrib- 
ed. This  allegation  is  to  the  effect  that  the 
.^Itna  Indemnity  Company,  in  pursuance  of 
plaintiff's  notice  that  Higgins  was  nut 
promptly  paying  for  all  the  materials  used 
in  her  building,  "assumed  full  and  complete 
control  over  the  carrying  out  of  said  contract 
and  the  completion  of  said  residence,"  and 
that  plaintiff  thereafter  made  to  it  the  pay- 
ments becoming  due  under  the  contract. 
These  avennenta  were  denied  in  the  answer, 
and  on  the  issue  thus  framed  the  court 
found  the  facts  as  alleged  m  the  complaint 

Though  the  contractual  relation  of  a  cor- 
porate suretyship  to  Indemnify  a  party 
against  loss  occasioned  by  its  principal's 
breach  of  an  agreement  is  precisely  the 
same  as  if  the  contract  had'  been  signed  by  a 
private  party  without  compensation,  the 
agreement  is  nevertheless  like  an  insurvice 
contract,  in  that  it  offers  remuneration  for 
damages  caused  by  negligence,  bad  faith,  and 
the  breach  of  an  agreement  Steams,  Law  of 
Suretyship,  S  250.  The  principle  thus  an- 
nounced would  probably  allow  a  corporation 
organized  to  furnish  indemnity  for  a  consid- 
eration to  invoke  the  rule  applicable  to  a  pri- 
vate surety,  who,  for  the  accommodation  of 
a  friend,  voluntarily  guarantied  the  perform- 
ance of  the  terms  of  his  agreement  If  such 
private  surety,  however,  becomes  subrogated 
to  the  rights  of  his  principal  in  the  undertak- 
ing, to  which  he  is  a  party,-  because  of  the 
iatter's  failure  to  keep  his  agreement  he 
ought  to  be  subjected  to  all  the  liabilities  as- 
sumed by  his  principal,  regardless  of  the  orig- 
inal contractual  relation.  In  other  words,  a 
corporation  becoming  a  surety  may,  like  a 
private  surety,  by  permitting  its  principal  to 
make  such  default  as  he  pleases,  Insist  upon 
its  strict  legal  right,  and  in  an  action  to  en- 
force its  liability  legally  interpose  any  de- 
fense that  a  private  surety  may  invoke  under 
the  same  circumstances;  but  when  a  surety, 
either  corporate  or  indiridual,  in  pursuance 
of  the  terms  of  an  imdertaking,  "assiunes" 
the  performance  of  the  principal's  contract, 
such  surety,  by  being  subrogated  to  the  rights 
of  the  principal  thereunder,  must  necessarily 
become  subject  to  all  his  liabilities. 

The  complaint  alleges  that  after  the  indem- 
nity company  assumed  the  performance  of 
the  contract  the  plaintiff  paid  to  it  the  sums 
of  money  becoming  due  to  Higgins  under  the 
agreement  One  of  the  terms  of  such  agree- 
ment is  that  Higgins  should  promptly  pay  for 
all  material  used  in  plaintiff's  building,  so 
that  when  it  was  completed  no  liens  could 
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be  flled  against  the  property.  In  the  lowe^ 
conrt,  when  plaintiff  bad  introduced  her  tes- 
timony and  rested,  appellant's  counsel  moved 
for  a  Judgment  of  nonsuit,  which  having  been 
denied,  and  an  exception  saved,  the  court 
fonnd  that  the  Indemnity  company  "assumed" 
Hlgglns'  contract,  and  It  Is  contended  that 
such  finding  is  unsupported  by  the  evidence. 
The  bill  of  exceptions  does  not  purport  to 
contain  all  the  testimony  given  at  the  trial 
prior  to  the  Interposition  of  the  motion  last 
mentioned,  and,  In  the  absence  of  the  court's 
certificate  that  all  such  testimony  is  Incor- 
porated In  the  transcript,  it  will  be  assumed 
that  the  evidence  was  sufllcient  to  uphold  the 
findings  made. 

This  brings  us  to  a  consideration  of  the 
question  whether  or  not  such  findings  of  fact, 
based  on  a  material  IssUe,  support  the  judg- 
ment rendered,  notwithstanding  the  action 
was  not  commenced  to  recover  the  damages 
sustained  within  the  time  specified  In  the  un- 
dertaking. In  Stout  v.'Clty  Fire  Ins.  Co.,  12 
Iowa,  371,  79  Am.  Dec.  539,  an  Interest  In 
real  property,  consisting  of  a  mechanic's 
lien,  was  Insured  under  a  policy  which  pro- 
vided' that  no  action  could  be  maintained 
against  the  Insurer  unless  it  was  commenced 
within  12  months  after  a  loss  of  such  prop- 
erty by  fire.  The  .property  having  been  so 
destroyed,  it  was  held  that  proof  of  loss  could 
not  be  made  until  the  lien  was  established  by 
a  decree  of  fbreclosure,  and  that  the  stipu- 
lation in  the  policy  prescribing  a  special  lim- 
itation was  inoperative.  In  deciding  the  case, 
Mr.  Justice  Baldwin,  speaking  for  the  court, 
says:  "The  point  once  settled  that  the  inter- 
est insured  was  a  mechanic's  lien,  and  the 
conditions  of  the  policy  such  that  the  assured 
or  his  assignee  Is  required,  before  the  com- 
mencement of  bis  suit  on  the  policy,  to 
prove  to  the  company  the  value  of  the  Inter- 
est that  he  may  have  In  the  building  Insured, 
and  if  this  cannot  be  done  in  the  ordinary 
proceedings  in  courts  necessary  to  be  pursued, 
or  if  such  proof  cannot  be  made  In  a  legiti- 
mate way  within  one  year  after  loss,  then 
tbis  condition  requiring  suit  to  be  commenced 
within  one  year  la  rendered  inoperative  by 
the  parties  themselves."  In  Longburst  v. 
Star  Ins.  Co.,  19  Iowa,  305,  In  a  suit  on  an 
Insurance  policy  given  as  Indemnity  against 
loss  by  fire  of  property  subject  to  a  mechan- 
ic's lien,  it  was  held  to  be  competent  for  the 
parties  to  provide  for  a  special  limitation 
within  which  an  action  on  the  policy  might 
be  maintained  after  a  loss;  but  such  condi- 
tion would  not  be  enforced  when  so  necessa- 
rUy  Inconsistent  with  the  nature  of  the  in- 
terest Insured  as  to  render  a  recovery  unob- 
tainable by  the  exercise  of  due  diligence. 
"If,"  says  Mr.  Justice  Harlan  In  Thompson  v. 
Phenlx  Ins.  Co.,  136  D.  S.  287,  10  Sup.  Ct 
1019,  34  !<.  Ed.  408,  In  referring  to  the  delay 
In  bringing  an  action  on  an  insurance  policy 
within  the  time  agreed  upon  by  the  parties, 
"the  failure  of  the  plaintiff  to  sue  within  the 
time  prescribed  by  the  policy,  computing  ttie 


time  from  the  date  of  the  fire,  was  due  to  the 
conduct  of  the  company.  It  cannot  avail  Itself  ' 
of  the  limitation  of  twelve  months."  The 
parties  to  a  contract  may  stipulate  that  an 
action  for  a  breacb  of  an  agreement  must  be 
brought  within  a  certain  period,  and.  If  such 
limitation  is  reasonable,  It  will  be  upheld.  1 
Wood,  Lim.  (2d  Ed.)  g  42.  When  plaintiff 
paid  to  the  Indemnity  company  the  money 
due  Higglns  under  the  contract,  it  was  in- 
cumbent upon  the  corporation  promptly  to 
pay  for  the  material  used  In  the  construction 
of  the  building;  but,  not  having  done  so, 
liens  were  flled  against  plaintiff's  property, 
the  just  amount  of  which  probably  could  not 
have  been  determined  until  such  Hens  were 
foreclosed.  Until  these  decrees  were  ren- 
dered, plaintiff  could  not  ascertain  in  what 
sum  she  had  been  damaged,  and,  as  these  - 
liens  were  not  foreclosed  until  more  than  six 
months  after  the  first  breach  had  occurred  in 
the  performance  of  the  terms  of  the  Contract, 
the  stipulation  In  the  undertaking  prescrib- 
ing a  limitation  of  six  months  Is  unreason- 
able, and  therefore  inoperative.  So,  too,  the 
indemnity  company,  having  received  from 
plaintiff  the  mopey  due  under  the  contract, 
but  failed  promptly  to  pay  for  the  material 
used  in  the  construction  of  the  building,  and 
allowed  liens  to  be  filed  against  the  property, 
thereby  waived  the  stipulation  In  the  under- 
taking limiting  the  time  within  which  an  a'c- 
tlon  should  have  been  brought. 

From  these  considerations  it  follows  that 
the  judgment  should  be  affirmed,  and  it  ia  so 
ordered. 

(47  Or.  44) 

McKXNNON  V.  HIGGINS  et  al.» 
|[Sapreme  Court   of  Oregon.     July   17,   1905.) 

1.  Indemnity  —  Undertaking  —  Congtbuc- 
tion— surbendeb  free  of  llens. 

A  Stipulation  in  a  building  contract  that 
the  last  installment  due  ttiereunder  is  to  be 
paid  when  the  building  is  surrendered  free  of 
all  liens,  reguires  an  indemnitor,  which  gives 
an  undertaking  conditioned  that  the  principal 
shall  faithfully  comply  with  the  terms  of  the 
contract,  to  see  that  the  building  is  surrendered 
free  of  liens. 

2.  Contracts— LiMiTATioH  Pkbiodb  — Waiv- 
es. 

An  Indemnitor  on  a  building  contract, 
which  accepted  from  the  owner  the  final  pay- 
ments under  the  contract,  and  then  permitted 
liens  to  be  filed  against  the  property,  waived  its 
right  to  insist  that  an  action  by  the  owner  to 
recover  the  damage  suRtained  by  the  filing  of 
the  liens  was  not  instituted  within  the  time 
limited  by  the  indemnity  undertaking. 

8.  Appeal  —  Pbesttxptionb  —  Suffioiknot 
of  Evidence. 

Where  the  bill  of  exceptions  does  not  pur- 
port to  contain  all  the  testimony  Introduced 
at  the  trial,  it  will  be  presumed  on  appeal  that 
the  evidence  was  sufficient  to  support  the  find- 
ings. 

Appeal  from  Circuit  Court,  Multnomab 
County;  Arthur  L.  Frazer,  Judge. 

Action  by  J.  A.  McKlnnon  against  J.  W.j 
Hlg^ins  and  the  .^tna  Indemnity  Company.[C 
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From  a  Judgment  for  plaintiff,  defendant 
corporation  appeals.    Affirmed. 

Harrison  O.  Piatt,  for  appellant  Whit* 
ney  L.  Boise  and  John  T.  McEee,  for  n- 
gpondent 

MOORB,  J.  Tills  Is  an  action  by  J.  A.  M«- 
Elnnon  against  J.  W.  Higgins  and  the  XtnA 
Indemnity  Company,  a  corporation,  to  re- 
cover tbe  damage  resulting  from  tbe  breacb 
of  an  agreement  The  facta  are  that  on  Jnly 
17,  1902,  the  plaintiff  entered  into  a  contract 
with  the  defendant  Higgins,  whereby  the  lat- 
ter, in  consideration  of  $2,181,  stipulated  to 
furnish  the  necessary  material  and  to  erect 
(or  plaintiff  on  or  before  October  16,  lOOe, 
a  two-story  house  on  a  lot  of  groimd  situat- 
ed on  B)ast  Salmon  street,  between  Four- 
teenth and  Fifteenth  streets.  In  the  city  of 
Portland;  the  last  Installment  of  the  contract 
price  to  be  paid  when  the  building  was  sot- 
rendered  to  plaintiff  free  of  all  liens.  To  se- 
cure the  performance  of  the  terms  of  this 
iigreement  Higgins,  as  principal,  and  the 
^tna  ■  Indemnity  Company,  as  surety,  ex- 
ecuted to  plaintiff  an  undertaking  of  the 
same  tenor  and  effect  as  set  out  In  the  case 
of  Auspiund  V.  Higgins,  81  Fac.  S77.  The 
house  was  not  completed  within  the  time 
stipulated,  whereupon  plaintiff  notified  the 
indemnity  company  of  such  default,  and 
thereafter,  in  pursuance  of  the  terms  of  the 
undertaking,  paid  to  the  corporation  the 
sums  of  money  due  Higgins  under  the  agree- 
ment Higgins  also  failed  to  pay  for  all  the 
material  used  In  the  building,  and  to  securu 
the  sums  due  therefor  several  liens  were  fil- 
ed against  the  property,  and  suits  were  In- 
stituted to  foreclose  such  liens.  The  indem- 
nity company  was  notified  of  the  pendency  of 
these  suits,  and  requested  to  appear  and 
make  defense  thereto,  but  neglected  to  do 
so,  whereupon  decrees  were  rendered  fore- 
closing the  liens.  In  pursuance  of  these  de- 
crees the  plaintitrs  property  was  offered  for 
sale,  to  prevent  which  be  was,  on  May  19, 
1903,  compelled  to  pay  tbe  sum  of  $1,893,11, 
for  which  he  brings  this  action,  and  for  In- 
terest thereon  at  6  per  cent  since  the  date 
of  tbe  payment  thereof.  The  pleadings  and 
proceedings  in  this  case  are  almost  identi- 
cal with  those  in  the  Auspiund  Case,  and, 
judgment  having  been  rendered  in  plain- 
tiff's favor  for  the  sum  demanded,  the  In- 
demnity company  appeals. 

In  the  case  at  bar  it  was  stipulated  in  the 
contract  that  the  last  installment  due  there- 
under was  to  be  paid  when  the  building  was 
surrendered  free  of  all  liens;  and,  though  the 
agreement  is  not  as  specific  in  this  respect 
as  the  contract  in  the  Auspiund  Case,  which 
contained  a  definite  clause  in  relation  to  liens, 
we  believe  tbe  stipulation  In  respect  to  tbe 
surrender  of  tbe  premises  free  of  all  liens 
sufficient  to  bring  it  within  the  Indemnity 
provided  by  the  undertaking.  The  final  pay- 
ments ao  made  by  plaintiff  of  tbe  sum  due 


under  the  contract  did  not  forfeit  bla  rights 
to  the  indemnity,  but  the  indemnity  com- 
pany, by  accepting  this  sum  of  money  and 
permitting  liens  to  be  filed  against  the  prop- 
erty, waived  its  right  to  insist  that  the  ac- 
tion to  recover  tbe  damage  sustained  was 
not  instituted  within  the  time  limited  by  the 
undertaking. 

The  decree  foreclosing  tbe  liens  is  against 
the  west  half  of  lots  7  and  8  in  block  294 
of  Hawthorne  Park,  in  the  dty  of  Portland, 
while  the  contract  specified  that  plaintiff's 
house  should  have  beea  built  on  a  lot  of 
ground  situated  on  East  Salmon  street  be- 
tween Fourteenth  and  Fifteenth  streets,  in 
the  city  of  Portland,  Dr.,  and  it  is  contended 
by  appellant's  counsel  that  no  evidence  was 
introduced  at  the  trial  tending  to  show  that 
the  real  property  described  in  the  decree  is 
identical  with  that  specified  In  the  contract 
and  in  the  undertaking. 

The  bill  of  exceptions  In  the  case  at  bar 
does  not  purport  to  contain  all  the  testimony 
introduced  at  tbe  trial,  and  in  the  absence 
thereof  it  will  be  assumed  that  the  evidence 
was  sufficient  and  bence  the  judgment  U  af- 
firmed. 

(48  Or.  «*) 
WEST  T.  HIGGINS  et  al.» 
(Supreme  Court  of  Oregon.     Jnly  17,   1905.) 

Appeal  from  Circuit  Court  Multnomah 
County ;  Arthur  Ij.  Frazer,  Judge. 

Action  by  F.  S.  West  against  J.  W.  Higgins 
and  the  ^Gtna  Indemnity  Company.  From  a 
judgment  for  plaintiff,  defendant  corporation 
appeals.    Affirmed. 

Harrison  Q.  Piatt  for  appellant  Whitney 
Xj.  Boise  and  John  T.  McKee,  for  respondent 

MOORE,  J.  This  Is  an  action  by  F.  S. 
West  against  J.  W.  Higgins  and  the  Mtna. 
Indemnity  Company,  a  corporation,  to  re- 
cover damages  for  the  breach  of  an  agree- 
ment Tbe  bill  of  exceptions  shows  that  on 
Jnly  29, 1902,  the  plaintiff  entered  into  a  con- 
tract with  Higgins  by  the  terms  of  which  he, 
in  consideration  of  $2,425,  stipulated  to  fur- 
nish the  necessary  materials  and  to  erect  for 
plaintiff  a  two-story  dwelling  house  on  the 
northeast  corner  of  Fifteenth  and  East  Tay- 
lor streets,  in  the  city  of  Portland.  .The 
structure  was  to  have  been  completed  on  or 
before  November  15,  1902,  and  the  contract 
price  was  payable  at  the  rate  of  80  per  cent 
of  the  valuation  of  the  materials  furnished, 
the  last  payment  to  be  made  15  days  from 
the  acceptance  of  the  building,  provided  the 
plaintiff  was  satlsfled.that  no  liens  were  filed 
against  or  could  be  placed  upon  the  building. 
To  secure  the  performance  of  the  terms  of 
this  agreement  Higgins,  as  principal,  and  the 
iEitua  Indemnity  Company,  as  surety,  execut- 
ed ^0  plaintiff  an  undertaking  of  almost  the 
same  tenor  and  effect  as  specified  In  the  case 
of  Auspiund  V.  JGtna  Indemnity  Co.,  81  Pac: 
577,  and  the  same  proceedings  we 
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salting  In  a  Judgment  in  plaintiff's  favor  for 
tbe  sum  of  $2,013.22  for  money  paid  by  plain- 
tiff to  prev«it  the  sale  of  his  property  under 
decrees  foreclosing  Hens  for  material  used  In 
tlie  construction  of  his  building,  and  tbe 
.£tna  Indemnity  Company  appeals. 

As  tbe  conclusion  we  hare  reached  in  tbe 
Aosplund  Case  and  in  tbe  case  of  McKlnnon 
V.  Biggins,  81  Pac.  581,  necessarily  deter- 
mines this  appeal,  the  judgment  is  affirmed. 


(13   N.   M.   la) 

TERRITORY  v.  HALE. 

(Supreme  Court  of  New  Mexico.    June  27, 
1905.) 

1.  Embezzlemenj^-Publio  Funds. 

Section  1125,  Comp.  Laws  1807,  construed, 
and  held  to  apply  to  embezzlements  by  others 
than  public  officieds. 

2.  SAJCB— INDICTHENT. 

Under  section  1123,  Comp.  Laws  1807,  in 
an  indictment  for  embezzlement  of  public  mon- 
eys an  allegation  that  the  defendant  "having 
then  and  there  in  his  possession  the  sum  of  [a 
certain  nnmbw  of]  dollars  in  money,  a  better 
description  of  the  kinds  and  character  of  which 
is  to  the  grand  jurors  unknown,"  Is  sufScient 
both  as  to  description  of  the  money  and  the  val- 
ue thereof. 

[Ed.  Note. — ^For  cases  in  point,  s«e  vol.  18, 
Cent  Dig.  Embezzlement,  Sf  41,  42.1 

3.  Sake— Vabianoe. 

There  is  no  variance  between  an  allega- 
tion of  embezzlement  of  money  and  the  proof 
where  the  proof  shows  that  public  funds  were 
deposited  in  a  bank  on  general  deposit  and  the 
embezzlement  was  accomplished  by  means  of 
drawing  checks  on  sach  deposit. 

4.  Same — Venue. 

The  venue  in  embezzlement  is  properly  laid 
in  the  county  where  tbe  possession  becomes  ad- 
verse to  the  owner. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  San  Miguel 
County;  before  Chief  Justice  William  J.  Mills. 

Edward  Hale  was  convicted  of  embezzle- 
ment, and  appeals.    Affirmed. 

Long  &  Fort,  for  appellant  George  W. 
Prlchard,  Atty.  Gen.,  for  the  Territory. 

PARKER,  J.  1.  The  appellant  was  tried 
and  convicted  of  embezzlement  upon  an  in- 
dictment containing  several  counts  and  based 
upon  section  1125  of  the  Compiled  Laws  of 
1807,  which  is  as  follows:  "Sec.  1125.  If  any 
person,  having  In  his  possession  any  moneys 
belonging  to  this  territory,  or  any  county, 
precinct  or  city,  or  in  which  this  territory,  or 
any  collector  or  treasurer  of  any  precinct  or 
county,  or  the  treasurer  or  disbursing  officer 
of  this  territory,  or  any  other  person  holding 
an  office  under  the  laws  of  this  territory,  to 
-whom  is  intrusted  by  virtue  of  his  office,  or 
shall  hereafter  be  intrusted  with  the  collec- 
tion, safe  keeping,  receipt,  disbursement,  or 
the  transfer  of  any  tax,  revenue,  fine  or  other, 
money,  shall  convert  to  bis  own  use,  in  any 
way  or  manner  whatever  any  part  of  said 
money,  or  shall  loan,  with  or  without  inter- 
est, any  part  of  said  money  intrusted  to  bis 


care  as  aforesaid,  or  willfully  neglect  or  re- 
fuse to  pay  over  said  money,  or  any  part 
thereof,  according  to  the  provisions  of  law, 
so  that  he  shall  not  be  able  to  meet  the  de- 
mands of  any  person  lawfully  demanding  the 
same,  whether  such  demand  be  made  before 
or  after  tbe  expiration  of  bis  office,  be  shall 
be  deemed  and  adjudged  to  be  guilty  of  an 
embezzlement."  It  Is  urged  by  appellant  that 
this  section  applies  only  to  officials  who,  by 
virtue  of  their  respective  offices,  come  into 
possession  of  public  funds  and  embezzle 
them,  and  to  them  only  when  by  reason  of 
such  embezzlement  they  are  not  able  to  meet 
the  demands  of  any  person  lawfully  demand- 
ing such  funds.  'An  inspection  of  the  section 
readily  demonstrates  tbe  error  of  tbe  con- 
tention. Four  classes  of  persons  are  named 
in  the  section,  viz.,  "any  person,"  or  "any  col- 
lector or  treasurer  of  any  precinct' or  county," 
or  "the  treasurer  or  disbursing  officer  of  this 
territory,"  or  "any  other  person  holding  an 
office  under  the  laws  of  this  territory."  If 
the  Legislature  intended  to  limit  the  scope 
of  tbe  section  to  officers,  the  first  clause  will 
be  superfluous.  The  use  of  that  clause  in 
connection  with  the  others  demonstrates  an 
intention  to  include  persons  not  officers,  and 
who  in  any  way  come  into  tbe  possession 
of  public  funds  and  embezzle  the  same.  Nor 
does  the  clause,  "so  that^be  shall  not  be  able 
to  meet  the  demands  of  any  person  lawfully 
demanding  tbe  same,"  modify  tbe  first 
clause,  for  by  reason  of  the  clause  which  fol- 
lows the  modifying  clause  the  latter  clause 
can  have  no  lappllcation  to  persons  other  than 
officers  (whether  it  does  in  all  cases  apply 
even  to  them,  we  do  not  decide),  and  must  be 
referred',  reddenda  singula  singulis,  to  that 
part  of  the  section  only  which  includes  of- 
ficers. 

2.  The  indictment  in  each  of  the  several 
-counts  charges  that  tbe  defendant  "having 
then  and  there  In  his  possession  the  sum  of 
*  •  •  dollars  in  money,  a  better  descrip- 
tion of  the  kinds  and  character  of  which  is 
to  the  grand  Jurors  unknown,"  etc.,  the  spe- 
cific amount  being  stated  in  each  instance.' 
It  is  urged  that  this  is  an  insufficient  descrip- 
tion of  the  subject  of  the  embezzlement.  In 
tbe  first  place.  It  may  be  said  that  ordinarily 
the  specific  name,  denomination,  and  kind  of 
each  piece  of  money  stolen  or  embezzled 
must  be  alleged  in  the  indictment  12  Ency. 
PI.  &  Pr.  987;  2  BIsh.  Cr.  Proc.  $§  703.  321; 
1  McClaln,  Cr.  Law,  H  597,  652.  A  relaxation 
of  this  rule  is  recognized  by  reason  of  the  in- 
herent difficulty  in  most  instances  of  giving 
a  specific  description  of  tbe  several  pieces 
i>f  money  stolen  or  embezzled,  amounting 
often  to  impossibility.  Therefore  It  is  per- 
missible to  give  the  best  description  possible 
of  the  money,  and  to  allege  that  a  better  de- 
scription thereof  Is  to  the  grand  Jwors  un- 
known, as  in  fact  it  is  permissible  to  do  In 
regard  to  the  other  property  or  other  circum- 
stances identifying  a  given  transaction,  but 
not  vital  thereto,  wheitii|BiztW^  the  grantiC 
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Jury  can  so  report.  1  BIsh.  Cr.  Proc.  f  553; 
2  Blsh.  Cr.  Proc.  §  321;  1  McClaln,  Cr.  Law,  8 
«5D2:  Com.  v.  Sawtelle,  11  Oush.  142;  Merwin 
T.  People,  26  Mich.  298,  12  Am.  Rep.  314; 
Pleener  t.  State,  58  Ark.  98,  23  S.  W.  1; 
State  T.  Hoppe,  39  Iowa,  468;  State  v.  Hinck- 
ley, 4  Minn.  345  (GU.  261);  State  v.  McAnulty, 
26  Kan.  553;  Ter.  v.  Bell,  5  Mont.  562,  6  Pac. 
60;  Duval  v.  State,  63  Ala.  12.  This  has  been 
done  In  this  case.  But  there  is  no  allegation 
of  the  value  of  the  money  embezzled.  The 
statute  fixing  the  punishment  regulates  the 
same  according  to  the  value  of  the  property 
embezzled,  and  consequently  the  value  of  the 
money  must  In  some  way  appear  in  the  in- 
dictment and  proof.  If  it  appears  in  this 
case.  It  appears  by  reason  of  the  use  of  the 
words  "dollars,  in  money."  The  question, 
but  arising  under  the  postal  laws  of  the 
United  States,  was  before  this  court  in  U.  S. 
V.  Fuller,  5  N.  M.  80,  20  Pac.  175.  'The  in- 
dictment In  that  case  was  founded  upon  the 
clause  of  section  5467,  Rev.  St.  U.  S.  [U.  S. 
Comp.  St.  i901,  p.  3691),  which  condemns  the 
embezzlement  of  any  letter  or  packet  contain- 
ing "any  other  article  of  value,"  and  alleged 
the  letter  to  contain  "eight  hundred  dollars," 
without  further  description  or  allegation  of 
value.  In  answer  to  the  contention  of  coun- 
sel for  appellant  In  that  case  the  court  said: 
"If  the  packet  had  contained  any  other  ar- 
ticle to  which  the  law  fixes  no  certain  value, 
then  this  would  undoubtedly  be  true.  For 
instance,  a  piece  of  Jewelry.  The  law  places 
no  value  on  such  article.  Its  value.  If  any, 
is  regulated  entirely  by  the  usage  of  trade 
and  the  law  of  supply  and  demand,  and  such 
value  should  be  laid  in  the  Indictment  In  the 
current  money  of  the  coimtry,  made' by  law 
the  standard  or  unit  of  value.  To  charge 
that  eight  hundred  dollars  is  of  the  value  of 
eight  hundred  dollars  would  add  no  force  or 
weight  to  the  Indictment  It  would  not  make 
the  charge  stronger,  nor  would  it  give  the  de- 
fendant any  more  information  of  the  nature 
and  cause  of  the  accusation  against  him  than 
Is  contained  In  this  Indictment."  The  quota- 
tion, differing  slightly  from  the  printed  re- 
port, Is  taken  from  the  original  opinion  on  file 
In  this  court.  It  is  here  announced,  in  effect, 
that  the  word  "dollar"  used  in  an  Indictment 
purports  value,  and  obviates  the  necessity  of 
such  an  allegation.  It  is  further  said,  In  ef- 
fect, that  alleging  a  given  number  of  dollars 
is  alleging  the  same  number  of  dollars  in 
value.  That  case  differed  from  this  in  that 
there  are  no  grades  of  the  offense  under  the 
federal  statutes,  while  under  our  statutes  the 
offense  has  two  grades  according  as  the 
amount  embezzled  Is  less  or  more  than  a 
specified  sum.  Sections  1126.  1187,  Comp. 
Laws  1897.  But  If  the  alIeg<atIon  of  so  many 
dollars  is  an  allegation  of  the  same  number 
of  dollars  In  value,  the  difference  between 
the  two  cases  is  of  no  Importance.  We  are 
compelled,  therefore,  to  hold  the  Indictment 
In  tbiB  case  sufficient  in  this  particular,  or 


depart  from  the  holding  in  the  Fuller  Case. 
This  we  are  not  Inclined  to  do.  This  view 
finds  support  In  a  few  cases  (State  v.  Alver- 
Bon,  105  Iowa,  152,  74  N.  W.  770;  Gady  v. 
State,  83  Ala.  51,  3  South.  429;  Warren  v. 
State,  29  Tex.  369);  but  we  recognize  it  to  be 
a  departure  from  the  current  of  authority,  at 
least  In  cases  arising  under  state  or  territorial 
statutes  (2  Blsh.  Cr.  Proc.  S§  320,  713; 
Wharton,  Grim.  PI.  &  Pr.  §«  213-218;  Brown 
V.  People,  173  111.  34,  50  N.  E.  106:  State  v. 
Stimson,  24  N.  J.  Law,  9;  Bork  v.  People,  16 
Hun,  476;  Reside  v.  State,  10  Tex.  App.  675; 
Grant  v.  State,  35  Pla.  581,  17  South.  225,  48 
Am.  St.  Rep.  203;  State  v.  Thompson,  42  Ark. 
517;  People  v.  Donald,  48  Mich.  491,  12  N.  W. 
009;  Stephens  v.  State,  53  N.  J.  Law,  245.  21 
Atl.  1038).  It  may  be  said,  however,  that  this 
rule  in  regard  to  allegation  of  value,  founded 
In  reason  as  it  is,  and  inflexible  so  far  as  con- 
cerns all  property  except  money,  has  little 
reason  to  support  it  in  a  country  like  ours, 
where  all  forms  of  money  are  by  law  and  In 
fact  of  uniform  value.  If  becomes  a  mere 
naked  rule  of  law,  serving  no  useful  purpose, 
and  affording  persons  charged  with  the  lar- 
ceny or  embezzlement  of  money  no  additional 
safeguard  against  unjust  conviction. 

What  has  been  said  under  this  head  Is  up- 
on the  theory  that  the  same  requirements 
exist  under  our  statute  as  under  the  English 
statute  of  39  Geo.  3,  upon  which  the  English 
cases,  much  referred  to  by  the  cases  In  tbis 
country,  were  decided.  2  Blsh.  Cr.  Law,  i 
321.  It  is  to  be  observed,  however,  that  the 
English'  statute  jnade  the  offense  larceny, 
and  hence  all  the  technical  requirements  of 
allegation  in  larceny  were  required.  2  Blsh. 
Cr.  Proc.  $8  319,  320.  On  the  other  hand, 
our  statute  creates  a  new  statutory  crime, 
not  declared  to  be  larceny,  and  hence  no 
greater  particularity  of  pleading  Is  required 
than  In  other  cases  of  statutory  crimes. 
Blsh.  Dlrec.  and  Forms,  §|  409,  410;  State  v. 
Smith,  13  Kan.  274;  People  v.  McKInney,  10 
Mich.  54;  State  v.  Brooks,  42  Tex.  62;  State 
V.  Carrlck.  16  Nev.  120;  State  v.  Walton,  62 
Me.  109;  State  v.  Munch,  22  Minn.  67;  Bork 
V.  People,  16  Hun  (N.  T.)  476.  The  reason- 
ing In  most  of  these  cases  is  founded  upon 
the  absolute  necessity  of  departure  from  the 
general  rule  as  to  description  of  public  mon- 
ey in  cases  of  defaulting  public  officers  In 
order  that  the  public  may  be  protected  and 
the  Intent  of  the  Legislature  be  carried  out. 
The  distinction  above  noted  is  In  most  of 
them  overlooked,  or  not  relied  upon.  But 
both  by  reason  of  the  distinction  and  the  rea- 
soning adopted  In  each  case  they  were  deem- 
ed sound  and  correct.  See,  also,  Moore  v.  U. 
S..  160  U.  S.  268.  16  Sup.  Ct  294,  40  L.  Ed. 
422.  Statutes  have  been  passed  in  England 
and  In  many  of  the  states  providing  that  It 
shall  be  sufficient  in  all  cases  to  allege  the 
embezzlement  to  be  of  money.  Blsh.  Direc. 
&  Forms,  §  404;  -7  Ency.  PI.  &  Pr.  426.  We 
have  no  such  statute,  and  place  our  decision 
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upon  the  reasons  heretofore  stated.  In  a 
well-considered  case  by  this  court — Territory 
▼.  Maxwell,  2  N.  M.  250— It  was  held  that 
the  statute  of  39  Geo.  3,  was  not  a  part  of 
the  common  law  of  this  territory,  and  the 
covirt  said:  "We  hold,  then,  that  all  that  is 
to  be  required  in  cases  of  embezzlement,  un- 
der our  law.  Is  the  best  description  which  the 
circumstances  will  permit,  both  in  the  indict- 
uent  and  upon  the  trial."  That  case  was 
OASed  upon  section  1122,  Comp.  Laws  1897, 
relating  to  embezzlement  by  corporate  offl- 
eers,  or  agents  or  servants  of  corporations 
or  private  persons,  and  the  offense  is  de- 
clared to  be  larceny.  Thus  the  court  In  that 
case  took  much  more  advanced  ground  than 
we  are  compelled  to  take  in  this  case.  The 
indictment  in  that  case  descended  into  par- 
ticulars more  than  in  this  case,  but  not  in 
such  a  way  as  to  meet  the  requirements  of  a 
charge  of  larceny  or  embezzlement  under  the 
statute  of  29  Geo.  8.  But  we  see  no  reason  to 
question  the  correctness  of  the  Maxwell  Case. 
We  might  well  have  placed  the  decision  in 
this  case  as  to  the  description  of  the  money 
upon  the  authority  of  that  case  alone. 

3.  It  is  next  urged  that  there  Is  a  variance 
between  the  allegation  and  proof,  fatal  to  the 
conviction,  in  that  the  embezzlement  was  not 
of  money,  but  of  a  credit  in  a  bank  where 
the  funds  of  the  county  were  deposited.  It 
appears  from  the  proofs  that  the  collector  and 
treasurer  of  Mora  county  deposited  the  pub- 
lic funds  of  the  county  In  the  First  National 
Bank  of  Las  Vegas,  tn  San  Miguel  county. 
The  collector  and  treasurer  authorized  and 
directed  the  bank  in  writing  to  pay  all  bhecks 
signed  In  a  designated  way  by  defendant  out 
of  an  account,  which  he  kept  in  the  bank  as 
collector  and  treasurer.  The  deposit  was  not 
special,  but  general,  and  like  that  of  any 
ordinary  depositor  In  a  bank.  Defendant 
drew  a  large  number  of  checks  on  the  bank 
against  this  account,  and  sent  them  through 
the  mails,  or  delivered  them  to  various  per- 
sons, who  presented  the  same  and  received 
payment  thereon.  Defendant  never  had  pos- 
session of  any  actual  money,  but  accomplish- 
ed the  embezzlement,  if  at  all,  in  the  above 
manner.  Does  this  amount  to  embezzlement 
of  money?  In  the  first  place,  it  is  clear  that 
when  the  money  of  Mora  county  was  placed 
on  general  deposit  with  the  bank  the  same 
became,  for  some  purposes  at  least,  the  mon- 
ey of  the  bank,  and  the  relation  of  debtor  and 
creditor  between  bank  and  depositor  arose. 
Bank  v.  MUlard,  10  Wall.  155,  19  L.  Ed.  897. 
But  when  a  check  is  drawn  there  is  a  segre- 
gation of  that  much  money  from  the  general 
funds  of  the  bank,  which  becomes  the  prop- 
erty of  the  depositor.  This  may  be  placed  to 
the  credit  of  the  payee  of  the  check,  or  it  may 
be  handed  him  in  money,  or  otherwise  dis- 
posed of,  as  the  parties  may  elect.  But  for 
a  space  of  time,  however  short,  the  money  of 
the  depositor  is  being  dealt  with.  And  so  It 
has  been  held  under  statutes  against  embez- 


zlement of  money  that  such  embezzlement  is 
accomplished  by  the  drawing  of  a  check  upon 
a  bank  where  such  money  is  deposited.  State 
V.  Krug,  12  Wash.  288,  41  Pac.  126;  Bartley 
v.  State,  53  Neb.  310,  73  N.  W.  744;  Bork  v. 
People,  16  Hun  (N.  T.)  476;  Peopte  v.  Mc- 
Klnney,  10  Mich.  54.  Contra,  Carr  v.  State, 
104  Ala.  43, 16  South.  155.  Another  view  has 
been  advanced  for  the  same  holding  to  the 
efCect  that  the  word  "money"  in  embezzle- 
ment statutes  relating  to  public  funds  is 
used  in  a  generic,  abd  not  a  specific,  sense; 
that  is  to  say,  that  it  Includes  all  actual 
moneys,  all  credits  and  funds  of  every  kind 
belonging  to  the  publia  We  can  see  no  Im- 
propriety in  such  view.  The  result  must  be 
salutary,  and  can  in  no  way  impair  the  rights 
of  defendants.  The  holding  in  this  case  that 
the  facts  support  a  conviction  of  embezzle- 
ment of  money  may  well  rest  upon  either 
view  above  suggested. 

4.  Another  point  is  urged  as  to  the  venue. 
As  already  appears,  the  funds  of  Mora  coun- 
ty were  deposited  in  a  bank  in  San  Miguel 
county.  The  money  was  drawn  out  by 
means  of  checks  sent  or  given  to  various  per- 
sons, who  in  due  time  presented  and  had 
them  paid  in  Sau  Miguel  county.  It  is  claim- 
ed by  defendant  that  the  crime,  if  commit- 
ted, was  committed  in  the  latter  county.  It 
will  be  noticed,  in  the  first  place,  that  every 
act  of  the  defendant  in  connection  with  the 
crime  charged  was  performed  in  Mora  coun- 
ty, where  the  indictment  was  found.  He 
drew  the  checks  there,  and  either  sent  them 
by  mail  or  delivered  them  personally  to  the 
respective  payees.  All  things  which  were 
afterwards  done  were  the  result  of  instru- 
mentalities which  he,  tn  Mora  county,  had 
set  in  motion.  His  purpose  was  effectuated 
in  another  county  by  means  of  these  instru- 
mentalities. Whether  section  3398,  Comp. 
Laws  1897,  is  not  broad  enough  in  its  terms 
to  authorize  a  prosecution  in  either  county 
where  embezzlement  is  effected  by  drawing 
a  check  in  one  county  upon  an  account  in  a 
bank  in  another  county,  we  do  not  decide,  as 
we  do  not  deem  it  necessary.  We  think  the 
crime  was  clearly  committed  in  Mora  county, 
where  the  venue  was  laid. 

Much  confusion  arises  from  a  failure  to 
distinguish  between  the  conversion  and  the 
evidence  of  it.  The  possession  being  law- 
ful, the  conversion  may  consist  in  a  mere  act 
of  the  mind  whereby  the  character  of  the 
possession  is  changed  and  the  holding  be- 
comes adverse.  If  this  holding  is  with  the 
Intent  to  deprive  the  owner  permanently  of 
his  property,  the  offense  is  complete.  This 
intent  may  be  manifested  by  various  acts; 
such  as  making  false  entries,  denial  of  re- 
ceipts of  money,  not  accounting  when  it 
should  be  done,  rendering  false  accounts,  or 
practicing  any  form  of  deceit,  or  running 
away  with  the  money,  or  actually  expend- 
ing the  money  for  defendant's  own  uses  con- 
trary to  bis  directions,  or  otherwise  divert- 1  ,r> 
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log  tbe  course  of  the  money  to  make  It  bis 
own.  See  Blsh.  Cr.  Law,  {  378;  State  v. 
Baumhager,  28  Minn.  226,  9  N.  W.  704;  12 
Cyc.  232.  These  acts,  and  niany  others 
which  might  be  mentioned,  are  ^but  the  evi- 
dence of  the  felonious  intent  and  of  the 
changed  character  of  tbe  holding.  The  actu- 
al expenditure  of  the  money  is  not  necessary. 
It  would  simply  be  the  evidence  of  the  ad- 
verse holding,  tbe  sam^  as  any  other  act 
showing  such  fact  No  man,  of  course,  can 
be  convicted  upon  a  criminal  intent  alone, 
unaccompanied  by  some  act  to  carry  the  In- 
tent Into  execution.  The  act  in  case  of  em- 
bezzlement is  mental,  in  that  the  possessor 
changes  the  character  of  his  holding  to  one 
adverse  to  the  owner,  and  may  or  may  not 
be  accompanied  by  some  physical  act  design- 
ed to  make  some  actual  disposuion  of  the 
property.  A  defendant  who  has  thus  men- 
tally begun  to  hold  the  money  adversely 
while  it  is  still  In  his  possession  and  unex- 
pended or  otherwise  dealt  with,  has,  never- 
theless, committed  embezzlement  He  can- 
not be  convicted  of  the  same,  however,  until 
by  some  physical  act  or  omission  of  bis  he 
has  furnished  the  evidence  of  such  adverse 
holding.  Thus,  if  I  receive  a  sum  of  money 
in  Santa  F6  to  be  delivered  in  Las  Vegas, 
and  I  here  resolve  to  convert  the  same  to  my 
own  use,  and  if  I,  still  with  such  resolve, 
take  the  money  to  Las  Vegas,  and  there  meet 
tbe  person  to  whom  it  is  to  be  delivered,  and 
upon  further  consideration  1  abandon  my  fe- 
lonious purpose  and  pay  over  the  money,  I 
cannot  be  convicted  of  embezzlement  simply 
for  want  of  evidence,  although  all  the  time 
I  have  been  guilty  of  tbe  crime.  On  the 
other  baud,  if  1  run  away  from  Santa  F6 
with  the  money,  or  dispose  of  It  in  such  a 
way  as  to  show  my  adverse  holding  here,  I 
can  be  convicted  of  embezslement  here,  al- 
though I  may  actually  spend  the  money  else- 
where. The  facts  in  this  case  clearly  show 
the  crime  to  have  been  committed  in  Mora 
county.  The  acts  of  defendant,  as  already 
seen,  clearly  show  that  the  adverse  holding 
was  fully  consummated  la/ Mora  county,  and 
carried  forward  to  full  execution  there,  so 
far  as  any  act  of  the  defendant  was  con- 
cerned. The  venue,  therefore,  was  properly 
laid  in  Mora  county. 

This  disposes  of  all  the  points  seriously 
urged  by  defendant  except  as  to  the  instruc- 
tions to  the  jury.  We  have  carefully  ex- 
amined the  Instructions  given,  as  well  as 
those  asked  by  the  defendant  and  refused, 
and  And  those  given  to  fairly  cover  the  case, 
and  do  not  deem  a  discussion  of  the  same 
necessary. 

It  follows  that  the  Judgment  of  the  lower 
court  should  be  affirmed,  and  It  is  so  ordered. 

McFIB  and  MANX,  J  J.,  concur.  POPE 
and  ABBOTT,  JJ.,  concur  In  the  result 
MILLS,  C.  J.,  having  heard  this  case  In  the 
court  below,  did  not  participate  in  this  de- 
cision. 


(13  N.  M.  U2) 
MIBRA  ▼.  TEBBITOBT. 
(Supreme  Court  of  New  Mexico.     June  27, 
1905.) 

1.  JuBY— Selection— Impartiality. 

This  court  cannot  assume  that  the  defend- 
ant did  not  have  a  trial  by  an  impartial  jury, 
to  which  be  was  entitled  under  tbe  sixth  amend- 
ment of  the  Constitution  of  tbe  United  States, 
and  section  3765  of  tbe  Compiled  Laws  of  New 
Mexico,  because  those  summoned  as  talesmen 
to  complete  the  panel  from  which  tbe  trial 
jury  was  selected  included  a  smaller  percent- 
age of  men  of  tbe  defendant's  race  than  the 
district  from  which  they  were  selected  contain- 
ed, or  because  persons  of  tbe  defendant's  race 
living  in  the  immediate  vicinity  of  the  court- 
house in  which  the  trial  took  place,  and  who 
were  legall.v  qualified  for  jury  duty,  were  not 
selected,  while  some  of  another  race,  living  at 
much  greater  distances,  were  selected  and  sum- 
moned to  complete  the  panel. 

2.  Same— DiscBiMiNATloN. 

Tbe  allegation  in  behalf  of  the  defendant 
that  there  was  discrimination  against  those  of 
bis  race  in  the  selection  of  the  panel  from  which 
the  jury  for  his  trial  was  made  up,  in  violation 
of  the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States,  was  not  sustained 
by  any  evidence  introduced  or  tendered.  ' 

3.  Homicide— EviDB!»cE. 

An  experienced  physician,  who  held  an  in- 
quest on  tbe  body  of  the  woman  with  whose 
murder  tbe  defendant  was  charged,  was  proper- 
ly permitted  to  testify  that,  in  his  opinion,  she 
could  not  have  inflicted  on  herself  the  wound 
of  which  she  died,  and  that  she  was  sitting  down 
when  the  shot  was  fired. 

[Ei.  Note. — For  cases  in  point  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {$  1063,  1067.] 

4.  Same— FoBMEB  Assault. 

Evidence  of  an  assault  with  a  pistol  by 
the  defendant  on  the  woman  with  whose  mur- 
der he  was  charged,  made  about  three  years 
prior  to  her  death,  was  properly  admitted. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Homicide,  §!  297-300.] 

5.  Same— iNSTBUcnoNs. 

It  was  not  error  to  give  the  jury  the  en- 
tire statute  description  of  murder  in  tbe  third 
degree,  although  a  portion  of  it  could,  on  the 
evideuce,  have  no  relevancy  to  the  case  at  bar. 
[E3d.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §8  1811,  1812;  vol. 
26,  Cent  Dig.  Homicide,  §8  642-645.] 

6.  Cbiminal  Law— Remabks  of  Cottrsei. 

The  jury  was  properly,  instructed  that  the 
remarks  of  counsel  were  not  to  be  regarded  as 
evidence,  and  that  their  verdict  must  be  found- 
ed solely  on  tbe  evidence  and  the  law  as  given 
by  tbe  court. 

[E3d.  Note. — ^For  cases  in  point  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §|  3944-1946.] 

7.  Same— Instbcctions. 

Expressions  used  in  instructions  to  juries 
should  he  considered  as  qualified  by  the  con- 
text and  other  instructions. 

8.  Same. 

Courts  are  not  hound  to  give  instructions, 
which,  even  if  correct,  are  merely  cumulative. 

[EJd.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  i  a)ll.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Union  County; 
before  Justice  Frank  W.  Parker. 

Andres  Corcinlo  Mlera  was  convicted  of 
murder,  and  appeals.    Affirmed. 

Long  &  Fort,  for  appellant.  George  W. 
Prichard,  Sol.  Gen.,  for  the  Territory,  t^ 
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ABBOTT,  J.  At  tbe  March  term,  A.  D. 
1904,  of  the  district  court  for  Union  county, 
the  defendant  was  found  guilty  of  murder  In 
tbe  third  degree  by  a  Jury,  and  subsequently, 
after  a  motion  for  a  new  trial  had  been  over- 
ruled, was  sentenced  to  Imprisonment  for  10 
years  In  the  penitentiary.  The  case  is  be- 
fore lis  on  appeal. 

Before  the  Jury  for  the  trial  of  the  case 
was  completed,  the  regular  panel  was  ex- 
hausted, and  a  special  precept  was  Issued  by 
the  court  to  secure  talesmen,  as  provided 
by  law.  The  attorneys  for  api>ellant  allege 
that  ta  securing  tbe  talesmen  under  that 
precept  fewer  "Mexicans"  and  more  "Ameri- 
cans," as  they  are  described  in  .their  brief, 
were  Included  than  could  have  been  the 
case  unless  such  discrimination  had  been  in- 
tended, and  they  claim  that  it  was  Intention- 
al, and  was  for  the  purpose  of  preventing 
the  defendant  from  being  tried  by  a  Jury 
made  iv>  almost  wholly  of  men  of  his  own 
race,  he  being  a  Mexican,  as  would  have  been 
the  case  if  It  bad  been  selected  proportionate- 
ly from  tbe  members  of  the  two  races  living 
in  the  vicinity  and  liable  to  Jury  duty.  Such 
a  discrimination,  It  is  alleged.  Is  in  viola- 
tion not  only  of  section  3765  of  the  Com- 
plied taxra  of  the  Territory  of  New  Mexico, 
which  declares  the  right  to  trial  by  an  "im- 
partial Jury,"  but  of  tbe  sixth  amendment 
of  tbe  Constitution  of  tbe  United  States, 
which  guaranties  the  same  j-lgbt,  and  the 
fourteenth  amendment,  which  forbids  what 
Is  known  as  "class  legislation."  Assuming, 
as  counsel  on  both  sides  seem  to  have  done, 
that  the  prohibitions  in  the  first  clause  of  the 
fourteenth  amendment,  which  are  in  terms 
directed  to  states,  are  equally  applicable  to 
territories,  although  territorial  legislation  Is 
subject  to  the  approval  of  Congress,  and  the 
chief  executive  and  Judicial  officers  of  terri- 
tories are  appointed  by  the  President,  we  do 
not  find  tliiit  any  violation  of  its  provisions 
was  established  as  claimed  in  behalf  of  the 
appellant  In  an  affidavit  filed  by  him  he 
alleged  certain  facts  which  he  said  showed 
discrimination  against  "Mexicans"  and  in  fa- 
vor of  "Americans"  in  the  make-up  of  the 
panel,  bnt  be  did  not  state  that  the  alleged 
discrimination  was  because  those  not  select- 
ed were  "Mexicans,"  or  because  those  select- 
ed were  "Americans."  The  appellant  ten- 
dered no  proof  of  his  charge  of  discrimina- 
tion which  was  rejected,  and,  indeed,  no  evi- 
dence whatever,  except  two  affidavits,  not 
including  his  own.  His  affidavit  could  not 
be  treated  as  evidence.  Smith  v.  Mississippi, 
162  U.  S.  692,  16  Sup.  Ct  000,  40  L.  Bd.  1082. 
But,  even  If  all  the  allegations  In  his  affidavit 
and  In  the  two  others  filed  in  bis  behalf  be 
considered  as  proved,  they  do  not  establish 
unlawful  discrimination.  There  may  have 
been  good  and  lawful  reasons  for  the  course 
taken,  as  suggested  further  on  in  this  opin- 
ion. 

It  remains,  then,  to  be  determined  In  this 
branch  of  the  case  whether  the  defendant 


was  prevented  from  having  a  trial  by  a  fair 
and  impartial  Jury  in  the  way  be  charges, 
for  to  such  a  trial  he  was  unquestionably 
entitled.  It  Is  claimed  in  his  behalf  that  he 
was  under  the  practical  necessity  of  exhaust- 
ing the  peremptory  challenges  to  which  he 
was  entitled  on  Americans,  and  so  had  none 
left  for  men^bers  of  his  own  race,  whom  he  ' 
might  otherwise  have  Challenged.  We  caq- 
not  assume  that  either  the  defendant's  re- 
liance on  Mexicans  or  his  distrust  of  Ameri- 
cans was  well  founded,  that  members  of  ei- 
ther race,  who  are  all  units  of  our  great  com- 
posite nationality,  made  up  of  almost  all 
races  of  men,  would  be  so  regardless  of  their 
.  sworn  obligation  as  to  permit  race  prejudice 
to  sway  them  for  or  against  their  fellow- 
being  on  trial  for  his  life  before  them.  ISven 
if  we  made  that  assumption,  it  would  l>e 
impossible  for  this  court,  sitting  as  a  court 
of  law,  to  determine  from  the  materials  be- 
fore it  whether  any  such  discrimination  as 
tbe  appellant  charges  was  actually  attempt- 
ed, since  other  reasons  than  those  suggested 
might  have  led  to  the  preponderance  of 
Americans  summoned  on  the  special  venire. 
Tbe  record  of  the  trial  discloses  at  least  one 
reasonable  ground  for  the  course  the  appel- 
lant says  the  Jury  commissioners  took  In 
selecting  American  talesmen  from  a  dis- 
tance Instead  of  Mexicans  from  the  Imme- 
diate neighborhood.  It  appeared  that  the 
trial  took  place  In  the  community  where  the 
woman  met  her  death,  that  some  of  the  wit- 
nesses against  the  accused  were  nearly  re- 
lated to  her,  and  that  some  who  testified  in 
his  behalf  were  nearly  related  to  him.  It 
may  well  have  been  that  one  or  both  bad 
other  relatives  in  the  vicinity,  and  that  they  - 
took  sides  with  reference  to  tbe  matter,  ay 
did  tbe  witnesses  at  tbe  trial.  Many  Mexi- 
cans In  the  neighborhood  may  naturally  have 
been  disqualified  to  serve  for  that  and  similar 
reasons,  since  the  woman's  death  and  the  ar- 
rest of  the  defendant  on  the  charge  of  killing 
her  must  have  aroused  Intense  feeling,  not 
only  among  their  relatives,  but  among  the 
friends  and  acquaintances  of  each,  and  espe- 
cially those  of  their  own  race.  Besides,  It  is 
dlfflcnlt  to  perceive  what  advantage  would 
have  accrued  to. him  if  the  Jury  had  been 
composed  even  wholly  of  his  own  race.  The 
woman  with  whose  murder  he  was  charged' 
was  of  tbe  same  race,  Judging  from  her 
name,  and  It  could  hardly  be  that  Americans 
would  be  more  likely  than  Mexicans  to  desire 
the  punishment  of  any  one  proved  to  have 
taken  her  life.  In  fact,  the  Jury  seemed 
finally  to  have  been  made  up  of  seven  Mexi- 
cans and  five  Americans,  and;  as  unanimity 
was  essential  to  a  verdict,  it  cannot  reason- 
ably be  claimed  that  the  seven  were  unwill- 
ingly brought  to  an  agreement  by  the  five. 
The  appellant  excepted  to  much  of  the 
evidence  admitted  and  to  the  exclusion  of 
mnch  that  was  not  admitted,  to  the  Instruc- 
tions given,  and  to  the  refusal  to  give  30  In-, 
strucUons  requested;   bu|i,^|(j^«»,^Utyak[^ 
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It  necessary  to  deal  specUlcally  witti  more 
tban  a  few  of  these  exceptions.  Dr.  Slack, 
who  conducted  the  inquest,  after  describing 
the  wound  which  he-aaid  caused  the  death  of 
Mrs.  Vigil,  and  the  position  In  which  he 
found  the  body,  was  i)enDltted  to  give  hia 
opinion  that  she  was  sitting  down  when  the 
bullet  was  fired  which  caused  her  death, 
and  that  It  would  have  been  impossible  for 
her  to  fire  it  We  are  aware  that  there  are 
many  decisions  against  the  admissibility  of 
such  evidence,  especially  that  bearing  on  the 
question  whether  the  wound  causing  death 
was  self-inflicted.  It  has  often  been  exclud- 
ed on  the  ground  that  it  was  matter  of  com- 
mon knowledge,  and  that,  after  obtaining 
the  facts  irom  the  testimony,  the  opinion  of 
the  Jury,  based  on  them,  would  be  as  reliable 
as  that  of  a  physician.  But  we  are  Unable 
to  subscribe  to  that  view,  especially  as  ap- 
plied to  the  case  at  bar.  Opinion  evidence  is 
not,  in  its  nature,  so  distinct  from  and  infe- 
rior to  what  is  usually  termed  direct  evidence 
as  It  Is,  perhaps,  commonly,  assumed  to  be. 
The  learned  author  of  Bishop's  New'  Crim- 
inal Procedure  says  In  section  1073  of  that 
work:  "One  stating  an  occurrence  In  his 
presence,  whatever  his  form  of  words,  tells  us 
only  the  opinions  he  derived  from  the  sensa- 
tions ue  felt  He  could  know  nothing  more." 
And  in  section  1177:  "Opinion  •  •  •  is 
the  foundation  of  all  evidence.  Even  what 
we  term  direct  proof  is,  when  truly  viewed, 
but  the  witness'  opinion  of  the  source  of 
what  he  has  felt  in  the  organs  of  sense." 
In  the  last  analysis,  therefore,  all  testimony, 
may  fairly  be  termed  opinion  evidence,  and 
the  court  may  properly  act  on  the  familiar 
principle  that  the  best  evidence  should  be 
offered.  Unquestionably,  In  many  cases  so 
called  opinion  evidence  would  be  more  help- 
ful than  any  direct  testimony  obtainable, 
and  that  for  two  reasons; 

First  It  may  be  the  testimony  of  one  to 
whose  sight,  bearing,  or  other  senses  has 
been  presented  that  which  cannot  be  repro- 
duced to  the  Jury.  It  is  said  in  opposition 
to  the  admission  of  such  testimony  that  the 
facts  should  be  stated  to  the  Jury,  and  the 
opinion  formed  by  it  But  not  even  the 
great  masters  of  literature,  have  been  able 
to  put  In  words  precisely  what  they  saw;  still 
less  what  was  apprehended  by  their  other 
senses.  There  remains  always  something 
which  eludes  expression.  In  recognition  of 
this  truism  courts  have  permitted  witnesses 
to  state  their  opinions  with  regard  to  sounds, 
their  character,  from  what  they  proceed,  and 
the  direction  from  which  they  seem  to  come 
(State  V.  Sblnbom,  46  N.  H.  497,  88  Am.  Dec. 
224;  Commonwealth  v.  Pope,  103  Mass.  440; 
Commonwealth  v.  Dorsey,  103  Mass.  412);  as 
to  resemblance  of  foot  tracks  (Hotchkiss  v. 
Germanla  Ins.  Co.,  5  Hun,  00);  whether  a 
person's  conduct  was  Insulting  (Raisler  t. 
Springer,  38  Ala.  708,  82  Am.  Dec.  736);  and 
whether  noisome  odors  render  a  dwelling  un- 
comfortable (Keorue/  j.  Fan-ell,  28  Conn. 


317,  73  Am.  Dee.  677).  Qnottng  these  and 
other  decisions  with  approval.  Field,  J.,  said 
in  Hopt  V.  Utah,  120  U.  S.  430,  7  Sup.  Ct 
614,  30  L.  Ed.  70S:  "Upon  the  same  princi- 
ple the  testimony  of  the  physician  as  to  the 
direction  from  which  the  blow  was  delivered 
was  admissible.  It  was  a  conclusion  of  fact 
which  he  would  naturally  draw  from  the 
wound.  It  was  not  expert  testimony  in  the 
strict  sense  of  the  term,  but  a  statement  of  a 
conclusion  of  fact,  such  as  men  who  use 
their  senses  constantly  draw  from  what  they 
see  and  hear  in  the  daily  concerns  of  life." 
Similar  evidence  was  admitted  In  Brkm  t. 
United  States,  168  D.  S.  532,  18  Sup.  Ct  183, 
42  L.  Ed.  56&  In  Everett  ▼.  State,  62  Ga. 
66,  the  opinion  of  a  person  of  experience, 
but  not  a  physician,  was  admitted  on  the 
question  whether  death  was  self-inflicted. 

Second.  The  opinion  oftered  may  be  that 
of  a  person  qualified  by  study  or  experience, 
or  both,  to  understand  and  explain  the  sub- 
ject under  consideration,  commonly  termed 
an  "expert"  The  opinions  of  such  witnesses 
are  taken  In  all  courts  on  a  great  variety  of 
subjects,  but  not  usually  on  the  qnestion 
whether  death  was  self-inflicted.  In  State  v. 
Lee,  65  Conn.  265  (1894).  30  Atl.  1110,  27  U 
R.  A.  498.  48  Am.  St  Rep.  202,  however,  and 
In  Commonwealth  v.  Leach,  156  Mass.  99,  30 
N.  B.  163,  the  testimony  of  a  physician  was 
admitted  on  that  point;  but  in  each  of  those 
Instances  the  wound  tesOfled  of  was  In  the 
uterus,  to  procure  abortion,  and  it  might  be 
said  that  if  it  had  been  an  outward  wound, 
open  to  common  observation,  the  testimony 
would  have  been  rejected.  That  objection,  It 
seems  to  us,  goes  to  the  weight,  and  not  to 
the  admissibility,  of  such  testimony.  Phy- 
sicians have  been  allowed  to  testify  that 
sexual  Intercourse  was  highly  Improbable,  If 
not  impossible,  between  a  man  and  a  woman 
In  a  buggy,  which  was  described  to  the  Jury 
(People  V.  Clark,  83  Mich.  112);  that  such 
Intercourse  by  force  was  Impossible  with  a 
woman  seated  in  a  rocking  chair,  which  was 
shown  to  the  Jury  (State  v.  Perry,  41  W. 
Va.  641,  24  S.  E.  638);  and  that  it  was  Im- 
possible in  a  winding  stairway,  which  was 
described  to  the  Jury  (McMurrln  v.  RlRby, 
80  Iowa,  322,  45  N.  W.  877).  Certainly  it 
cannot  be  claimed  that  wounds  causing  death 
are  more  a  matter  of  common  knowledge 
than  the  act  to  which  the  human  race  owes 
Its  contlnuahce.  In  41  W.  Va.  641,  24  S.  E. 
634,  supra,  the  admission  of  the  testimony 
In  question  was  put  expressly,  and  in  the 
other  cases  cited  impliedly,  on  the  ground 
that  the  witnesses  "had  made  the  human 
system,  including  its  Joints  and  organs,  the 
subject  of  peculiar  study,  such  as  a  Jury 
would  be  unable  to  give  in  tb*^  short  time 
allowed  them  in  the  examination  of  the  evi- 
dence, and  thus  [could]  assist  them  In  ar- 
riving at  a  Just  conclusion."  Precisely  that 
kind  of  research  would  qualify  one  to  de- 
termine better  than  an  ordinary  person  could 
do  whether  «  wouMgCo^,|^^^j^^j^. 
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Inflicted.  In  the  case  at  bar  the  testimony 
of  Dr.  Slack  was  not  only  that  of  one  who 
had  seen  the  body  of  the  dead  woman  lying 
as  It  fell  over,  after  the  fatal  shot,  the 
character  and  slope  of  the  ground  where  the 
shooting  occurred,  and  the  wound  itself, 
none  of  which  things  were  seen  by  the  jury, 
or  could  be  precisely  described  to  them,  but 
It  was  also  the  testimony  of  a  physician  of 
long  experience,  who  has  held  Inquests  In 
19  cases  In  which  death  resulted  from  gun- 
shot wounds.  To  exclude  such  testimony  la 
to  hold  that  the  opinion  of  a  Jury,  based  on 
evidence  necessarily  Incomplete,  Is  prefera- 
ble to  that  of  a  man  of  learning  and  ex- 
perience, who  has  seen  and  touched  that  of 
which  he  speaks.  The  ground  on  which 
such  testimony  should  be  admitted  Is  well, 
stated  In  Taylor  v.  Town  of  Monroe,  43  Conn. 
44,  In  these  words:  "The  true  test  of  the 
admissibility  of  such  testimony  is  not  wheth- 
er the  subject-matter  Is  common  or  uncom- 
mon, •  •  •  but  whether  the  witnesses 
offered  as  experts  have  any  peculiar  knowl- 
edge or  experience  not  common  to  the  world 
which  renders  their  opinions  founded  on 
such  knowledge  or  experience  any  aid  to  the 
court  or  Jury  in  determining  the  questions  at 
Issue."  The  value  of  the  opinion  of  Dr. 
Slack  It  was,  of  course,  for  the  Jury  to  de- 
termine. If  It  preferred  to  form  and  adopt 
an  opinion  of  its  own  on  the  other  evidence 
given.  It  was  quite  at  liberty  to  do  so. 

Evidence  that  on  a  certain  occasion  about 
three  years  before  Mrs.  Vigil's  death,  the 
defendant  threatened  her  life  with  a  pistol, 
because,  as  he  alleged,  she  was  receiving  the 
visits  of  another  man,  was  properly  submit- 
ted to  show  the  relations  of  the  parties  and 
his  disposition  toward  her  when  excited  by 
Jealousy. 

In  their  brief  the  attorneys  for  appellant 
lay  special  stress  on  the  fact  that  the  court. 
In  Its  instructions  as  to  what  constituted 
murder  In  the  third  degree,  used  substantial- 
ly the  statute  description  Including  "culpa- 
ble negligence"  as  one  of  the  elements  which 
might  render  one  guilty  of  such  a  charge. 
Culpable  negligence,  It  is  urged,  could  not,  on 
the  evidence,  have  played  any  part  in  the 
death  of  Mrs.  Vigil.  We  think  that  the  Jury 
could  not  have  been  led  to  suppose,  from  the 
Instruction  given,  that  they  were  at  liberty 
to  find  that  her  death  resulted  from  the  cul- 
pable negligence  of  the  defendant,  and  that 
It  was  not  error  to  give  the  statute  descrip- 
tion of  the  crime  charged  in  full.  Territory 
V.  Edie,  6  N.  M.  5S5,  30  Pac.  851. 

The  instruction  that  the  remarks  of  coun- 
sel were  not  to  be  regarded  as  evidence,  and 
that  the  verdict  must  be  found  solely  on  the 
evidence  presented  and  the  law  as  given  by 
the  court  was  correct.  It  left  the  Jury  at 
liberty  to  give  such  weight  as  they  might 
think  proper  to  the  arguments  of  counsel 
in  explaining  and  Interpreting  the  evidence, 
but  not  to  regard  them  as  actual  evidence. 

The  other  exceptions  discussed  in  the  brief 


for  the  appellant  relate  to  particular  expres- 
sions which  occur  in  the  instructions'  to  the 
Jury,  which,  apart  from  the  context,  would 
possibly  be  open  to  objection,  but,  taken  in 
connection  with  the  other  instructions  as 
they  were  given,  were  not  erroneous. 

We  find  no  error  in'  the  instructions  given 
and  none  in  the  refusal  to  give  all  or  any 
of  the  instructions  asked  for  by  the  appel- 
lant. After  Instructions  have  been  given 
properly  covering  every  point  In  the  case, 
it  is  not  the  duty  of  the  court  to  add  further 
instructions  at  the  request  of  counsel.  Such 
a  cpurse,  would  tend  to  confuse  the  Jury  and 
distract  attention  from  the  facts  on  which 
they  must  pass. 

Judgment  affirmed. 

MANN,  McFIE,  POPE,  and  PARKER,  JJ., 
concur.  MILLS,  C.  J.,  having  decided  the 
case  in  the  court  below,  took  no  part  in  this 
decision. 


^    (13  N.  M.  146) 
OANDELARIA  et  al.  v.  VALLEJOS  et  al. 

(Supreme  Court  of  New  Mexico.     June  '27, 
1905.) 

1.  iNJaNCTioN  —  Abandonment  of  Commu- 
NiTT  Ditch  —  Constbuction  of  New 
Ditch. 

In  1875  the  ditch  here  involved  was  estab- 
lished' and  constructed  as  a  commifni^  ditch 
for  the  purpose  of  supplying  water  to  plaintiffs 
and  defendants,  and  others  owning  lands  with- 
in reach  thereof.  The  course  of  tlie  main  ditch 
as  thus  originally  establislied  was  adhered  co 
up  to  1903,  when  defendants,  as  commissioners 
thereof,  and  acting  under  resolution  of  a  ma- 
jority interested  in  said  main  ditch,  but  over 
the  objection  of  the  minority,  abandoned  the  an- 
cient main  ditch,  and  located  said  main  ditch 
about  a  half  mile  from  the  old  d.itch,  whereup- 
on plaintiffs,  constituting  said  minority,  pray- 
ed an  injunction  to  restrain  the  maintenance  of 
said  new  ditch  as  the  main  ditch  of  said  com- 
munity. Held  that,  under  the  allegations  of 
damage  in  the  complaint,  the  Injunction  was 
properly  granted. 

2.  Watebs— Community  Ditch  —  Mainte- 
nance. 

The  right  to  have  the  original  community 
ditch  run  through  or  near  the  lands  of  plain- 
tiffs, upon  its  ancient  course,  was  a  property  \ 
right  in  plaintiffs,  secured  by  the  original  mu- 
tual understanding  by  which  the  ditch  was  con- 
structed upon  such  course. 

3.  Same— PowEBS  of  Majobitt. 

By  entering  into  such  community  enter- 
prise, plaintiffs  did  not  vest  in  the  majority  in- 
terested in  said  ditch  the  power  to  change  at 
will,  to  plaintiffs'  damage,  the  ancient  course 
of  said  ditch,  but  such  change  could,  except 
as  hereinafter  indicated,  be  effected  only  by 
the  metliod  necessary  in  the  case  of  any  other 
property,  to  wit,  by  the  consent  of  the  owner  " 
thereof. 

4.  Same— Ditch  Cobpokations. 

The  act  of  February  28,  1895,  p.  13,  c.  1 
(Comp.  Laws  1897,  §§  8-14),  construed,  and 
held,  that  the  ditch  corporations  thereby  cre- 
ated were  involuntary  public  quasi  corpora- 
tions, with  no  powers  except  those  expressly 
conferred  by  statute,  or  such  as  were  impliedly 
nece.ssary  to  the  performance  of  those  statuto- 
ry powers.  Digitized  by  VJ\^»^V1V^ 
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5.  Sahk  —  PowEBS  —  Changino  Ancient 
Course. 

The  act  last  cited  does  not  confer  upon 
the  officers  or  majority  interested  in  the  ditch- 
es thereby  incorporated  any  powers  as  to 
changing  the  ancient  course  of  the  same, 
against  the  consent  of  owners  to  be  injuriously 
affected  by  such  cliange. 

6.  Same— Obstacles  TO  Maintenance. 

While,  under  the  original  community  plan, 
and  under  the  corporation  which  succeeded  it, 
no  power  was  vested  in  the  majority  to  change 
at  will  the  main  ditch,  so  as  injuriously  to  af- 
fect the  rights  of  a  minority,  except  by  the 
consent  of  such  minority,  where  the  mainte- 
nance of  a  ditch  becomes  a  practical  impossi- 
bility this  rule  does  not  ol^^in,  and  such  main 
ditch  may,  under  the  circumstances  last  named, 
be  changed  to  an  extent  sufficient  to  avoid  such 
insuperable  obstacle. 

7.  Same— Change  of  Codbse. 

The  principle  last  stated  rests  not  upon 
any^power  to  detract  from  property  rights  upon 
the  ground  of  necessit.v,  but  upon  the  ground 
that,  under  the  original  understanding  by 
which  the  ditch  was  built,  all  parties  must  be 
presumed  to  have  consented  in  advance  to  a 
modification  of  the  original  course  of  the  ditch, 
should  such  thereafter  ever  become  absolutely 
necessary  to  tbe  continued  existence  of  the 
community  enterprise. 

8.  Same. 

Comp.  Laws  1807,  §  5,  providing  "that  the 
course  of  ditches  or  acequias  already  establish- 
ed, shall  not  be  disturbed,"  construed,  and  held 
to  render  unalterable  the  course  of  community 
ditches  where  the  continued  existence  of  the 
same  upon  tbe  old  course  has  not  become  prac- 
tically impossible. 

9.  Same. 

The  mere  fact  that  the  expense  or  incon- 
venience connected  with  the  use  of  the  old  ditch 
is  greater  than  would  be  present  upon  some 
other  course  will  not,  under  the  rule  above 
stated,  justify  a  change.  The  difficulties  justi- 
fying such  a  change  must  amount  to  a  practi- 
cal prohibition  upon  the  further  maintenance 
of  the  old  ditch. 

10.  Same. 

The  facts  alleged   in   defendants'  answer, 
.  when  measure^)  by  the  rule  last  stated,  are  not 
sufficient  to  justify   tbe  change   attempted   by 
the  defendant  commissioners,  and  the  demurrer 
to  such  answer  was  properly  sustained. 
Mann  and  McFie,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Do&a  Ana 
County;    before  Justice  Frank  W.  Parker. 

Suit  by  Feliciano  Ctindelaria  and  others 
agaiust  Seraplo  Vallejos  and  others.  Decree 
for  plaintiffs,  and  defendants  appeal.  Af- 
flrnied. 

This  Is  a  suit  instituted  in  the  court  below 
by  Feliciano  Candelaria  and  16  others  again.st 
Seraplo  Vallejos,  Efren  Duran,  and  FUomeno 
JaranilUo,  as  commissioners  of  the  Acequla 
Madre  of  Colorado  and  Santa  Teresa.  As 
the  dlspostion  of  the  case  turns  on  the  plead- 
ings, these  will  be  fully  outlined: 

The  complaint,'  in  substance,  alleges:  That 
the  acequla  just  mentioned  Is  a  community 
ditch  e.stabllshed  and  constructed  in  lS75  to 
irrigate  the  lands  of  complainants  and  other 
residents  of  the  towns  of  Colorado  and  Santa 
Teresa,  and  that  It  has  been  ever  since,  and 
is  now,  managed,  operated,  and  maintained 
under  and  in  conformity  with  the  statutes 
of  the  territory  regulating  community  ditches. 


That  plaintiffs  own  and  possess  severally 
tracts  of  farming  land  thereunder,  and  water 
rights  therein,  entitling  them,  and  eaclt  of 
them,  severally,  upon  equal  terms  with  all 
others  of  such  owners  of  land  under  said 
ditcli,  to  the  use  of  the  water  flowing  in  said 
ditch  for  the  Irrigation  of  their  several  tracts 
of  land.  That  the  main  ditch  has  its  course 
from  a  point  in  the  Rio  Grande,  in  Precinct 
12  of  tbe  said  county,  and  thence  through  the 
lowlands  of  the  valley  of  said  river,  and 
through  Precincts  12  and  16,  to  a  point  be- 
low, on  or  near  the  said  river.  That  there  Is 
a  certain  lateral  ditch  constructed  by  persons 
owning  lands  and  rights  for  Irrigation  under 
the  main  ditch;  said  lateral  ditch  having  its 
source  at  a  point  on  said  main  ditch  about 
.five  miles  from  the  mouth  thereof;  running 
thence  on  high  ground  northwardly  of,  and 
generally  ilaratlel  with,  said  main  ditch,  to  a 
point  about  six  miles  below,  where  it  tmites 
with  the  main  ditch.  That  tbe  defendant 
commissioners  on  or  about  May  1,  1903,  at  a 
meeting  held  by  them  as  such,  determined, 
against  plaintiffs'  protest,  that  said  so-called 
lateral  ditch  should  henceforth  be,  and  be 
operated,  managed,  and  maintained  as,  the 
main  ditch;  that  said  commissioners  would 
henceforth  refuse  to  assess  or  require  fa- 
tigue work  or  task  for  the  maintenance  of  so 
much  of  the  main  ditch  as  lies  between  the  In- 
take and  point  of  discharge  of  the  so-called 
lateral,  and  would  thenceforth  refuse  to  clear, 
repair,  operate,  manage,  and  maintain  said 
portion  of  said  main  ditch,  but  would  leave 
the  same  to  be  operated,  managed,  and  main- 
tained by  and  at  the  ao\%  expense  of  those 
persons  irrigating  therefrom;  that  they 
would  assess  and  charge  the  pldlntiffs  and 
all  other  owners  of  land  under  said  main 
ditch,  and  against  their  said  tracts  of  land,  the 
expense  of  managing,  operating,  and  main- 
taining said  lateral,  and  of  distributing  wate:- 
therefrom,  and  would  give  or  cause  to  be  giv- 
en credit  on  the  books  of  said  community 
ditch  to  all  persons  performing  or  contribut- 
ing work  on  said  lateral  as  for  so  much  work 
done  on  the  said  main  ditch,  and  would  Issue 
and  deliver  to  all  such  persons  receipts  in 
accordance  with  such  credits.  The  complaint 
further  alleges  that  the  defendants  threaten 
and  intend  to  deny  and  refuse  water  from 
said  community  ditch  to  all  who  refuse  to 
perform  or  contribute  work  for  said  lateral 
ditch,  and  also  threaten  and  Intend  to  arrest 
and  prosecute  plaintiffs  in  case  they  persist 
in  a  refusal  to  acquiesce  In  defendants'  un- 
lawful acts;  thus  subjecting  plaintiffs  to 
great  annoyance,  loss  of  time,  and  expense. 
They  also  allege  that  said  commissioners,  dur- 
ing the  construction  of  said  ditch,  diverted 
unlawfully  and  without  plaintiffs'  consent  a 
large  amount  of  the  funds  of  the  community 
ditch,  contributed  solely  for  the  maintenance 
thereof,  to  the  promotion  and  construction  of 
said  lateral  ditch,  and  threaten  to  divert  oth- 
er funds  to  the  maintenance  of  said  lateral 
ditch,  thereby  occa^on^n^  lo^J^^f^^j^- 
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muDlty  ditch;  that  plaintiffs  are  small  farm- 
ers, dependent  entirely  on  cultivation  of 
tracts  of  laud  situated  on  both  sides  of  the 
section  of  the  main  ditch  here  Involved,  with 
growing  crops  thereon,  which  will  become 
wholly  lost  if  defendants'  threats  and  inten- 
tions are  carried  out;  that  some  of  said 
tracts  are  so  situated  that  it  is  a  physical 
impossibility  to  Irrigate  the  same  from  said 
lateral  ditch,  while  to  irrigate  other  tracts 
from  said  lateral  will  require  great  expendi- 
ture of  time  and  money  by  plaintiffs  in  the 
constuction  of  new  laterals,  which'  expense 
plaintiffs  are  unable  to  bear;  that,  unless  de- 
fendants 8ha,ll  be  enjoined  from  said  acts, 
great  confusion  and  uncertainty  will  arise  in 
the  affairs  of  Said  ditch,  the  proportionate 
burden  and  expense  of  plaintiffs  In  maintain- 
ing said  community  ditch  and  in  providing 
water  for  irrigation  will  be  greatly  increased, 
their  crops  will  be  lost,  their  lands  depreciated 
in  value,  and  "they  will  suffer  great  and  irrep- 
arable Injury."  There  is  an  allegation  that 
"defendants  are  Insolvent  and  Irresponsible." 
The  complaint  prays  for  an  Injunction  re- 
straining the  defendants  (1)  from  making  and 
constituting  said  lateral  ditch  as  the  main 
ditch,  or  operating,  managing,  or  maintain- 
ing it  as  such;  (2)  from  failing  or  refusing 
to  assess  fatigue  work  for  the  clearing,  re- 
pairing, and  maintenance  of  said  main  ditch, 
and  from  falling  or  refusing  to  clean,  repair, 
operate,  manage,  and  maintain  said  main 
ditch;  (3)  from  assessing  or  charging  to 
plaintiffs  or  others  owning  lands  and  rights 
of  irrigation  under  said  main  ditch,  or  to 
their  lands,  any  fatigue  work  connected  with 
the  said  lateral  ditch;  (4)  from  failing  and  re- 
fusing to  assess  ratably  and  equally  for  the 
maintenance  of  the  main  ditch;  (5)  from  is- 
suing or  permitting  to  be  issued  any  receipts 
or  credits  for  work  done  on  said  lateral  ditch 
as  for  fatigue  work  done  on  the  main  ditch; 
(6)  from  applying  any  money  or  labor  con- 
tributed for  the  main  ditch  to  be  applied  to 
the  lateral  ditch;  (7)  from  withholding  water 
from  plaintiffs  because  of  their  refusal  to  con- 
tribute toward  the  lateral;  (8)  and  from  in- 
itiating criminal  presecutlons  agalnsj  plain- 
tiffs for  taking  water  ratably  and  proportion- 
ately, simply  because  they  may  have  failed  to 
contribute  to  such  lateral  ditch. 

The  defendants  filed  their  answer,  in  which 
they  admitted  that  the  main  ditch  was  es- 
tablished and  consti-ucted  and  originally  had 
its  course  as  alleged,  but  averred  that  upon 
April  18,  1903,  at  the  request  of  a  large  ma- 
jority of  the  owners  of  said  main  ditch 
(among  them,  Fellclano  Candelaria,  one  of' 
the  plaintiffs,  but  against  the  wishes  and  pro- 
tests of  the  other  plaintiffs),  the  portion  of 
the  main  dltdh  described  In  the  complaint 
was,  by  resolution  of  defendants,  abandoned 
as  such,  and  the  lateral  ditch  adopted  in  lieu 
thereof  as  a  portion  of  said  main  ditch,  and 
that  since  said  date  said  lateral  ditch  had 
been  maintained,  operated,  and  controlled  by 
defendants  as  such  main  ditch;  that  the  action 


of  April  18,  1903,  was  at  a  meeting  held  by 
defendants,  as  such  commissioners,  after  no- 
tice to  all  owners  of  water  rights  in  said  main 
ditch,  and  on  the  petition  of  a  large  majority 
of  said  owners,  and  after  a  full  hearing,  and 
"with  full  right  and  authority  so  to  do."  A 
copy  of  the  resolution  adopted  by  said  com- 
missioners at  the  meeting  of  April  18, 1903,  is 
attached  to  the  answer.  Defendants  deny 
that  plaintiffs  have  been  deprived  of  their 
share  of  the  water  flowing  in  the  main  ditch, 
and  deny  that  they  have  made  any  threats 
of  criminal  prosecution  against  plaintiffs,  or 
any  of  them.  They  fiu-ther  deny  that  they 
intend  to  deprive  plaintiffs,  or  any  of  them, 
of  water  from  said  community  ditch,  "so  long 
as  the  said  plaintiffs  comply  with  the  rules 
and  regulations  provided  by  law,  which  en- 
title them  to  water  from  said  main  ditch, 
and  do  the  necessary  fatigue  and  assessment 
work  thereon,"  and  deny  that  any  of  plain- 
tiffs' tracts  of  land  are  so  situated  that  it  Is 
physically  impossible  to  irrigate  the  same 
from  the  main  ditch,  as  constituted  by  the  res- 
olution of  April  18,  1903,  but  aver  that  all  the 
land  hitherto  irrigable  from  the  old  main 
ditch  can  still  be,  and  is  now  being,  irrigated 
from  the  main  ditch,  as  now  constituted,  and 
that  in  no  instances  will  the  extension  of  the 
lateral  ditches  necessary  for  irrigation  under 
the  new  system  have  to  be  for  a  greater  dis- 
tance than  about  one-half  mile;  and  they 
further  deny  that  the  construction  of  said 
new  laterals  will  necessitate  the  expenditure 
of  money  or  labor  beyond  what  plalntlffs^are 
able  to  bear.  Defendants  further  deny  that 
any  of  the  money  of  the  community  ditch  was 
used  on  the  new  ditch,  and  deny  that  they 
threaten  or  intend  to  divert  wrongfully  any 
funds  in  the  maintenance  of  the  so-called 
lateral  ditch;  averring,  however,  that  they  in- 
tend to  use  and  apply  funds  coming  under 
their  control  as  commissioners  In  the  mainte- 
nance of  said  so-called  lateral  as  a  part  of 
said  main  ditch.  There  is  further  a  denial 
that  there  is  danger  of  any  confusion  or  un- 
certainty in  the  affairs  of  said  ditch,  or  that 
the  proportionate  burden  and  expense  of 
plaintiffs,  or  any  of  them,  will  be  greatly  in- 
creased by  the  new  arrangement,  or  that  .they 
will  lose  their  crops,  or  that  their  lands  will 
depreciate  in  value,  or  that  they  will  suffer 
great  or  Irreparable  injury;  and  they  also 
deny  that  they,  or  the  corporation  represented 
by  them,  are  insolvent  or  irresponsible.  Fur- 
ther answering,  defendants  admit  that  the 
ditch  in'  controversy  was  established,  con- 
structed, and  maintained  as  alleged;  that  in 
the  year  1895,  under  the  statutes  of  said 
territory;  it  became  a  corporation,  and  over 
since  has  been,  and  now  is,  managed,  operat- 
ed, and  maintained  as  such,  under  the  name 
of  the  "Acequia  Madre  of  Colorado  and  San- 
ta Teresa";  that  said  main  ditch  between 
points  in  controversy  is  intersected  and  trav- 
ersed by  a  large  arroyo,  having  Its  source  a 
number  of  miles  above  the  point  of  such  in- 
tersection, and  that  for  many  years  last  past- 
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during  the  rainy  season,  the  flood  waters  of 
this  arroyo  have  frequently  washed  out  said 
main  ditch,  and  completely  destroyed  portions 
of  said  ditch,  and  crops  growing  upon  the 
lands  embraced  within  the  flooded  district; 
that  said  floods  have  been  so  frequent  "as  to 
render  it  practically.  If  not  entirely,  impossi- 
ble to  maintain  said  main  ditch  between  the 
points  referred  to,  as  the  same  would  no  soon- 
er be  repaired  than  another  flood  would  de- 
stroy it";  that  the  frequent  repairs  and  the 
frequent  destruction  of  crops  have  entailed 
great  loss  upon  the  owners  thereof,  and  great 
loss  has  also  been  incurred  by  reason  of  the 
Inability  of  the  owners  to  obtain  water  for 
their  crops  during  the  periods  when  said  por- 
tion of  said  ditch  was  so  destroyed;  that  the 
so-called  lateral  ditch  was  constructed  prior  to 
April  18,  1903,  by  consent  of  the  owners  of 
said  community  ditch,  and  upon  higher 
ground  than  the  corresponding  portion  of 
the  old  main  ditch,  and  Is  so  located  as  to 
prevent  Its  being  damaged  by  the  flood  waters 
from  said  arroyo;  that  about  the  1st  day  of 
April,  1903,  there  was  presented  to  defend- 
ants, as  commissioners,  a  petition  signed  by 
94  of  the  owners  in  said'dltch  (being  over  80 
per  cent,  of  said  owners),  praying  said  defend- 
ants to  call  a  public  meeting  of  all  of  said 
owners  to  determine  by  majority  vote  wheth- 
er the  portion  of  the  old  main  ditch  In  con- 
troversy should  be  abandoned  as  such,  and 
whether  the  said  lateral  ditch  should  be 
adopted  as  a  portion  of  said  main  ditch  in 
lieir  thereof,  and  that  Felldano  Candelaria, 
one  of  the  plaintiffs.  Joined  in  and  signed 
said  petition;  that  piursuant  to  said  petition 
the  defendants  called  a  public  meeting  of  the 
owners  in  said  community  ditch  to  be  held  In 
the  said  town  of  Colorado  on  April  18,  1903, 
and  gave  public  notice  thereof;  that  said 
meeting  was  attended  by  a  large  majority. 
If  not  all,  of  the  plaintiffs,  and  it  was  then 
and  there  decided  by  the  votes  of  a  majority 
of  those  present,  and  a  majority  of  the  inter- 
ests In  said  community  ditch,  to  abandon  the 
portion  of  the  old  ditch  here  Involved,  and  to 
adopt  In  lieu  thereof  the  said  so-called  later- 
al; and  that  the  defendants  then  and  there 
adopted  a  resolution  providing  that  the  lat- 
eral ditch  aforesaid  was  thenceforth  to  be 
operated  as  a  part  of  the  main  ditch,  and  the 
said  abandoned  portion  of  the  main  ditch  was 
to  be  made  a  lateral  ditch.  Copies  of  said  pe- 
tition and  resolution  are  attached  to  the  an- 
swer as  a  part  thereof.  Defendants  further 
aver  that  said  action  was  for  the  purpose  of 
decreasing  the  expense  of  maintaining  said 
main  ditch,  and  In  order  to  avoid  the  loss 
and  damage  by  reason  of  floods  as  aforesaid; 
that  said  action  has  been  beneficial  to  a  large 
majority  of  the  owners  of  said  main  ditch,  ai^d 
has  enabled  the  majority.  If  not  all,  of  the 
plaintiffs  to  Irrigate  more  land  than  under 
the  main  ditch  as  It  was  maintained  prior  to 
April  18,  1903;  "that  plaintiffs  are  now  en- 
abled to  Irrigate  all  of  the  lands  which  they 
could  irrigate  prior  to  the  action  aforesaid, 


and  with  equal  If  not  greater  facility  than 
they  could  from  the  abandoned  portion  of  said 
main  acequia;  that  in  fact  some  of  the  plahi- 
tlffs  are  now  Irrigating  more  land  than  they 
did  prior  to  the  change  referred  to,  and  some 
tracts  which  they  were  absolutely  .unable  to 
irrigate  from  the  ditch  as  formerly  maintain- 
ed"; that  said  lateral  ditch  is  shorter  and 
straighter  than  the  abandoned  ditch,  and  this 
fact,  as  well .  as  its  immunity  from  floods, 
makes  the  cost  of  maintenance  much  less 
than  previously;  that  said  new  ditch  is  at  no 
point  more  than  about  one-half  mile  from  the 
main  ditch,  and  that  laterals  can  be  extended 
therefrom  to  plaintiffs'  lauds  at  compara- 
tively small  expense;  and  that  plaintiffs  can 
utilize  the  abandoned  portion  of  said  ditch 
as  a  lateral,  and  thus  irrigate  with  the  same 
facility  as  prior  to  April  18,  1903,  and,  in- 
deed,' with  additional  facilities,  as  said  new 
portion  of  said  main  ditch  enablea  them  to 
irrigate  lands  not  formerly  irrigable.  It  is 
further  alleged  that  to  maintain  longer  said 
abandoned  portion  of  said  main  ditch  will 
entail  loss  and  expense  upon  the  great  major- 
ity of  the  owners  tn  said  ditch,  which  they 
are  unable  to  bear,  and  that,  by  reason  of 
the  frequent  Injuries  to  said  abandoned  por- 
tion and  to  their  crops  by  reason  of  Its  par- 
tial destruction  from  time  to  time,  such  ma- 
jority owners  will  be  irreparably  Injured.  The 
petition  for  a  change  of  the  ditch  referred  to, 
and  made  a  part  of  the  answer,  presents  a 
number  of  reasons  for  the  change,  more  or 
less  Intelligible,  but  the  damage  to  the  old 
ditch  by  reason  of  floods  is  not  among  the 
reasons  set  up.  The  resolution  adopted  like- 
wise fails  to  mention  this  as  a  reason  for  the 
change. 

The  answer  was  demurred  to  upon  a  num- 
ber of  grounds,  and  after  an  amendment  by 
defendants,  setting  up  the  fact  that  all  of 
the  defendants'  acts  were  done  upon  the  i)e- 
titlon,  at  the  request,  and  In  accordance  with 
the  votes  of  the  persons  owning  a  majority 
Interest  in  said  acequia,  the  demurrer  to  said 
amended  answer  was  sustained;  and,  de- 
fendants electing  to  stand  upon  their  answer, 
the  eourt  enteped  judgment  enjoining  de- 
fendants as  prayed  with  respect  to  the  new 
ditch,  but  denying  without  prejudice  the  re- 
lief prayed  as  to  the  maintenance  and  opera- 
tion of  the  old  ditch  upon  the  ground,  that 
an  adequate  remedy  at  law,  to  wit,  by  man- 
damus, existed,  to  enforce  the  performance 
of  defendants'  duty  in  that  respect.  Where- 
upon defendants  sued  out  an  appeal  to  this 
court  ' 

Bonbam  &  Holt,  for  appellants.  E.  G. 
Wade,  for  appellees. 

POPE,  J.  (after  making  the  foregoing 
statement  of  the  case).  The  question  stand- 
ing at  the  very  threshold  of  this  controversy 
is,  what  was  the  understanding  under  which 
the  ditch  whose  course  it  is  now  sought  to 
change  was  laid  out?    The  pleadings  upon 
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this  point  are  very  meager.  The  answer  aj- 
leges  simply  that  the  ditch  In  question  was 
established  and  constructed  about  the  year 
1875  for  the  purpose  of  supplying  water  for 
the  Irrigation  of  the  lands  within  reach 
thereof,  belonging  to  and  cultivated  by  the 
owners  of  water  rights  In  said  ditch,  and  that 
it  has  ever  since  been,  and  Is  now,  managed, 
operated,  and  maintained  In  accordance  with 
the  territorial  laws  regulating  community 
ditches.  We  are  not  informed  by  the  plead- 
ings as  to  any  specific  terms  and  conditions 
under  which  the  ditch  was  built,  and  we  are 
remitted  to  general  understanding  and  local 
custom  for  the  ascertainment  of  the  meaning 
of  the  term  "community  ditch,"  as  here 
used.  Indulging  Judicial  notice  upon  this 
point  to  the  extent  permissible,  and  viewing 
the  allegations  In  the  light  of  local  custom, 
we  conclude  that  this  Initial  transaction  was 
as  follows:  In  1875  there  were  at  or  near 
the  towns  of  Colorado  and  Santa  Teresa,  In 
Dofia  Ana  county,  a  number  of  owners  of 
land — among  them,  the  plaintiffs  or  their 
predecessors  in  the  title  of  the  tracts  here 
involved;  that  said  owners,  recognizing  the 
comparattve  worthlessness  of  their  lands  un- 
less watered,  agreed  among  themselves  to 
construct,  by  Joint  energy  and  Joint  capital, 
the  ditch  in  question,  running  along  the 
course  it  had  prior  to  the  change  now  com- 
plained of;  that  such  course  was  the  result 
of  mutual  agreement  and  mutual  concession, 
designed  to  yield  the  best  results  to  the  com- 
munity as  a  whole,  and  to  each  of  the  land- 
holders in  the  cultivation  and  Improvement 
of  his  particular  holding;  that,  subject  to 
a  possibility  to  be  hereafter  discussed, '  the 
arrangement  thus  made  and  the  course  of 
the  ditch  thus  agreed  upon  were  to  be  for 
all  time,  unless  modified  by  mutual  and  unan- 
imous agreement;  that,  relying  npoa  this 
arrangement,  and  the  permanence  of  the 
ditch  thus  established  by  the  community 
effort,  each  of  said  landholders  proceeded 
to  cultivate  his  tract,  and  in  some  Instances 
to  place  upon  his  holding  Improvements  rep- 
resenting the  sum  total  of  his  earthly  be- 
longings! The  result  of  this  arrangement, 
which  Is  a  part  of  the  local  history  of  every 
community  ditch  in  this  territory,  was  to 
Invest  each  tract  of  land  held  by  the  holders 
of  this  ditch  with  a  certain  valuable  ap- 
purtenance, to  wit,  a  ditch  running  through 
or  near  it  upon  definite  courser  delivering  a 
certain  amount  of  water  at  a  cost  to  said 
owners  of  a  certain  Justly  proportioned 
amount  of  fatigue  work  toward  the  main- 
tenance of  said  ditch.  The  land,  of  course, 
was  property  of  the  highest  kind;  but  equal- 
ly was  the  presence  of  the  dltcft,  and  the 
yielding  from  it  of  a  certain  fixed  amount 
of  water,  property,  for  it  was  the  presence 
of  this  ditch  and  the  presence  of  this  water 
that  made  the  land  of  value,  and  differen- 
tiated it  from  millions  of  acres  of  compara- 
tively valueless  land  In  the  arid  West.  Each 
owner  under  this  mutual  arrangement  cou- 
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tinued  to  enjoy  the  possession  of  his  prop- 
erty and  of  its  appurtenant  water  until 
April  18,  1903,  when  the  ditch  commission- 
ers decided  that  the  ditch  shall  no  longer 
run  where  it  ran  before,  but  that  for  six 
miles  of  its  length  It  shall  run  about  a  half 
a  mile  from  the  old  course,  and  thus  through 
an  entirely  different  series  of  tracts  of  land 
from  that  over  which  it  was  originally  laid 
out.  The  effect  of  this  is  to  change  mate- 
rially the  water  facilities  appurtenant  to  the 
tracts  in  the  strip  of  six  miles  along  the  old 
ditbh.  These  tracts,  instead  of  being  water- 
ed from  the  old  ditch  maintained  by  the 
community,  must  now  be  watered  either 
from  the  old  ditch  maintained  as  a  lateral 
at  the  expense  of  the  owners  In  the  six-mile 
strip,  or  by  laterals  run  at  great  expense 
from  the  new  main  ditch.  The  effect  of  this 
is  to  place  upon  the  owners  of  these  tracts 
a  burden  which  they  did  not  have  under  the 
original  agreement.  If  they  Irrigate  from 
the  old  ditch.  It  must  be  by  keeping  that 
ditch  up  at  their  own  expense,  meanwhile 
contributing  to  the  new.  If  they  Irrigate 
from  the  new  ditch.  It  can  only  be  by  build- 
ing new  laterals,  If  perchance  they  have  the 
means  to  build  and  maintain  such.  If  they 
are  without  means  to  maintain  or  construct 
such  laterals,  they  are  forced  to  the  com- 
fortless alternative  of  getting  along  without 
any  water  at  all.  The  effect  of  this,  in  its 
most  favorable  alternative.  Is  directly  to  In- 
crease the  burden  upon  the  tracts  owned  by 
them,  or,  stated  conversely,  to  diminish  di- 
rectly the  value  of  those  tracts  by  diminish- 
ing or  taking  away  that  which  alone  gives 
value  to  the  land.  To  do  this.  In  effect.  Is  to 
ignore  the  mutual  agreement  originally  en- 
tered Into  between  all  the  parties,  Qxing  the 
ditch  upon  a  definite  course;  it  Is  to  take 
away,  to  a  certain  extent,  the  value  of  prop- 
erty which  has  been  Improved  in  reliance 
upon  that  agreement.  Each  of  these  being 
done  against  the  will  and  over  the  protest 
of  the  plaintiffs,  who  were  parties  or  privies 
to  the  original  agreement  creating  the  com- 
munity, and  are  owners  of  the  property 
whose  value  it  is  thus  sought  to  diminish  or 
destroy,  can  this  action  on  the  part  of  the 
commissioners  be  upheld,  in  due  regard  to 
the  sanctity  of  contract?  Oan  It  be  har- 
monized with  the  constitutional  provisions 
against  the  taking  of  property  without  due 
process  of  law? 

Let  us  see  what  Justlflcatlou  the  defendant 
commissioners  offer  for  their  action.  We 
shall  first  consider  the  matter  upon  the  same 
basis  as  is  disclosed  by  the  petition  of  the 
majority  owners  to  the  meeting  of  April  18, 
1903;  that  Is  to  say,  without  reference  to  the 
presence  of  any  difficulty  In  maintaining  the 
ditch  on  account  of  floods.  Defendants,  In 
the  first  place,  allege.  In  brief,  that  their 
resolution  making  the  change  was  upon  the 
petition  of  a  majority  of  the  interests  in  the 
ditch,  who,  at  the  meeting  called  for  that 
purpose,  voted  for  8u<^g<fhgjge^J^^g^^ 
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facts  Justify  the  action  complained  of?  We 
think  not  We  find  nothing  In  the  pleadings 
or  in  the  cnstom  of  community  ditch  organ- 
izations to  Justify  the  conclusion  that  the 
will  of  the  majority  of  the  Interests  lon  a 
giren  ditch  can,  over  objection  of  those  af- 
fected thereby,  arbitrarily  change  its  course, 
or  otherwise  modify  the  agreement  which 
placed  it  at  a  parUcular  point  If  it  takes 
two  or  three  or  ten  to  make  a  bargain,  it 
takes  equally  that  number  to  abrogate  one. 
There  is  nothing  in  the  fact  that  plaintiffs 
or  their  predecessors  by  unanimous  under- 
standing entered  into  a  community  to  build 
a  ditch  upon  a  certain  course  to  Justify  the 
conclusion  that  such  an  agreement  carried 
with  it  the  power  on  the  part  of  the  majority 
to  take  away  the  ditch  from  the  lands  of  the 
minority  and  run  it  across  entirely  different 
lands.  A  mutual  contract  would  bare  little 
value  if  it  conferred  upon  a  majority  of  its 
participants  the  right  to  vary  its  terms  at 
any  time,  without  regard  to  the  wishes  of  all 
concerned.  If  a  conttatt  possesses  any  sanc- 
tity, that  sanctity  is  invokable  foe  the  pro- 
tection of  all  parties  to  it  By  entering  into 
such  an  agreement  the  owner  of  land  cannot 
be  presumed  to  have  abdicated  to  a  majority 
of  his  associates  the  power  to  take  away 
from  him  all  of  the  benefits  flowing  from 
such  contract,  and  to  have  vested  in  others 
the  power  to  ruin  him.  If  the  power  here 
claimed  for  the  majority  existed.  It  existed 
equally  to  change  the  coiurse  of  the  ditch, 
not  only  beginning  at  a  point  five  miles  from 
its  intake,  but  also  from  a  point  immediate- 
ly at  Its  intake.  That  power,  once  conceded, 
becomes  a  power  to  divert  it  from  its  course 
not  only  for  a  distance  of  six  miles,  but  for 
the  whole  length  of  the  ditch;  to  cause  the 
new  course  to  be  not  only  a  half  mile  from 
the  old  ditch,  but  as  many  miles  as  the  will 
of  an  arbitrary  majority  may  decide.  True, 
any  such  action  would  still  leave  to  the  own- 
ers of  the  tracts  the  privilege  of  construct- 
ing, if  topographical  conditions  permitted, 
miles  of  laterals  at  their  own  expense  to 
conduct  water  to  their  lands,  or,  what  is  the 
same  thing,  to  maintain  miles  of  the  old 
ditch  for  that  purpose.  True,  the  majority 
do  not  confiscate  the  water  belonging  to  the 
minority.  They  simply  destroy  or  render 
prohibitively  expensive  the  means  of  con- 
ducting the  water  to  the  lands  of  such  mi- 
nority. True,  they  do  not  say:  "You  no  lon- 
ger have  any  water  rights."  They  simply 
say:  "Here  is  your  water.  Come  across 
these  intervening  miles,  tunnel  these  inter- 
vening hills,  bridge  these  intervening  ar- 
royos,  as  best,  you  can,  and  take  it."  We 
are  unable,  however,  to  distinguish  between 
a  confiscation  which  is  effected  by  direct  act, 
and  that  effected  by  prescribing  conditions 
impossible  of  fulfillment.  If  majority  land- 
holders may  do  this,  they  thereby  annul  the 
original  agreement  by  which,  in  considera- 
tion of  plaintiff's  aid  in  constructing  this 
ditch,  the  water  was  to  be  held  for  his  use, 


not  miles  away,  whether  be  be  financially 
able  to  go  and  get  it  oc  not  but  was  to  be 
d^Ivered  at  the  very  doorstep  constructed  in 
reliance  upon  the  mutual  compact,  and  upon 
the  very  land  for  whose  improvement  the 
ditch  was  constructed.  As  we  have  before 
said,  we  cannot  find  anything  in  the  allega- 
tions of  the  answer,  or  in  the  customs  con- 
nected with  the  organization  of  community 
ditches,  that  leads  us  to  conclude  that  by 
going  Into  such  a  project  originally  the 
plaintiff  or  his  predecessors  In  title,  or  either 
of  them,  surrendered  the  right  to  direct  his 
own  aCFalrs  and  to  control  his  own  property, 
or  that  he  pooled  all  his  property  rights  with 
bis  associates  In  the  community  in  such  a 
way  as  to  give  to  a  fickle  or  perhaps  tyran- 
nical majority  absolutely  the  power  to  take 
away  that  which  renders  his  holding  valu- 
able. We  are  of  opinion  that  under  that 
system  he  remained  as  any  other  citizen, 
vested  with  full  rights  of  property,  sacred 
against  any  alienation  except  by  his  consent 
or  by  due  process  of  law. 

It  is  contended,  however,  that  conceding  it 
to  be  true  that  these  were  the  conditions  un- 
der which  the  water  interests  were  held  from 
the  organization  of  the  acequia.  In  1875,  and 
for  sonve  years  subsequent  this  was  all 
changed  by  the  legislation  of  1895  making 
community  acequlas  corporations,  and  invest- 
ing in  three  commissioners,  elected  by  a  ma- 
jority of  the  interests  in  the  ditch,  the  full 
control  of  the  affairs  thereof,  and  in  a  mayor- 
domo,  similarly  elected,  the  discharge  of  the 
executive  duties  thereof.  Comp.  I^aws  1897, 
S  8  et  seq.  This  involves  a  consideration  of 
the  act  of  February  28, 1893.  The  first  section 
of  that  act  (Comp.  Laws  1897,  f  8)  provides: 
"All  community  ditches  or  acequlas,  now  con- 
structed or  hereafter  to  be  constructed  In  this 
territory,  shall  for  the  purpose  of  this  act 
be  considered  as  corporations  or  bodies  cor' 
porate,  with  power  to  sue  or  to  be  sued  as 
such."  Section  2  provides  (Comp.  Laws  1897, 
§  9)  that  the  officers  of  such  community  ditch- 
es shall  consist  of  three  commissioners  and 
one  mayordomo  or  superintendent  .each  of 
whom  shall  be  the  owner  of  an  Interest  In 
said  ditch,  or  the  water  therein.  By  section 
3  (Comp.  Laws  1897,  $  10),  at  elections  for 
these  officers  only  those  having  water  rights 
in  the  ditch  shall  be  allowed  a  vote;  but  votes 
may  be  cast  by  written  proxy,  and  shall  be 
in  proportion  to  the  Interest  of  the  voter  in 
the  ditch  or  water,  or  in  proportion  to  the 
number  or  amount  of  his  water  rights.  Sec- 
tion 4,  as  amended  by  chapter  44,  p.  86,  of 
the  Session  Laws  of  1897  (Comp.  Laws  1897. 
S  11.  and  page  69,  c.  44,  |  1,  of  the  Laws  of 
1903),  is  as  follows:  "The  commissioners 
shall  assess  fatigue  work  or  task  of  all  parties 
owning  water  rights  In  said  community  dltch'^ 
es  or  acequlas,  and  shall  have  power  to  con- 
tract or  be  contracted  with  and  also  to  make 
all  necessary  assessments  to  provide  funds 
for  the  payment  of  the  salary  of  the  mayor- 
domo and  other  legl^fl||||e|3^\29i(S)9^lncident 
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to  the  proper  condnct  and  maintenance  of  the 
aceqaias  under  their  charge,  and  also  to 
make  contracts  for  obtaining  water  for  Irri- 
gating purposes  in  coquection  with  their 
ditches,  such  contracts  to  be  ratified  by  a  vote 
of  a  majority  of  the  owners  of  water  rights 
in  said  ditches,  and  shall  have  general  charge 
and  control  of  all  affairs  pertaining  to  the 
same,  together  with  the  power  to  receive 
money  in  lieu  of  said  fatigue  or  task  work 
at  a  price  to  be  fixed  by  them,  and  shall,  im- 
mediately upon  taking  office,  provide  by-laws, 
rules  and  'regulations  not  in  conflict  with 
the  laws  of  the  territory  for  the  government 
of  said  ditch  or  acequia,  and  a  printed  copy 
thereof  shall  be  furnished  to  each  owner  of 
a  water  right  in  said  ditch."  The  remainder 
of  section  4,  as  amended,  defines  the  duties 
of  the  mayordolno;  prescribing  that  he  shall,, 
under  the  direction  of  said  commissioners,  be 
the  executive  officer  of  said  ditch,  superin- 
tending all  work  thereon  and  -the  distribu- 
tion of  the  waters,  with  powers  to  collect 
fine's  and  amounts  to  be  paid  in  lieu  of  fa- 
tigue or  task  work,  and  to  perform  such  other 
duties  in  connection  with  the  ditch  as  shall 
be  prescribed  by  the  commissioners  or  by  the 
rules  and  reg^ultitlons.  In  the  remainder  of 
the  act  are  definitions  of  the  penalties  im- 
posed. It  is  contended  that  by  this  act  the 
Legislature  gave  to  the  various  owners  In 
the  ditch  the  attributes  of  stockholders,  and 
to  the  commissioners  the  power  of  directors, 
and  that  in  the  exercise  of  these  powers  the 
course  of  a  ditch  may,  by  a  majority  vote  of 
said  so-called  stockholders  and  directors,  be 
changed,  no  matter  how  disastrous  may  be 
the  consequences  to  the  minority.  As  pro- 
ducing tills  result,  special  emphasis  is  laid 
upon  the  words  in  section  11  providing  that 
"the  commissioners  shall  have  general  charge 
and  control  of  all  affairs  pertaining  to  the 
same."  It  is  to  be  noted,  however,  at  the 
very  outset,  that  the  corporation  which  the 
Legislature  has  thus'  created  out  of  each  com- 
munity ditch  in  the  territory  is  in  no  sense 
a  voluntary  corporation.  The  investiture  of 
corporate  functions  is  not  even  made  permis- 
sive. The  Legislature  says  that  such  ditches 
"shall  •  •  •  be  considered  as  corpora- 
tions," and  this  result  follows  equally  wheth- 
er all  or  none  of  those  Interested  in  such  ditch 
desire  it  to  become  a  corporation.  The  cor- 
poration thus  created  is  not  endowed  with 
the  general  powers  pertaining  to  corpora- 
tions. It  has  only  the  powers  expressly  or 
by  necessary  Implication  granted  to  it  by 
the  act  creating  it,  and  no  more.  It  belongs 
to  the  class  of  corporations  known  as  public 
involuntary  quasi  corporations.  This  char- 
acter of  corporation  is  discussed  in  Elmore  v. 
Drainage  Commissioners,  135  111.  269,  273,  2.> 
X.  E.  1010,  25  Am.  St.  Rep.  363,  where  it  is 
said:  "In  regard  to- public  Involuntary  quasi 
corporations  the  rule  is  otherwise,  and  there 
Is  no  such  implied  liability  imposed  upon 
them.  These  latter — such  as  counties,  town- 
ships, school  districts,  and  other  similar  quasi 


corporatfons — exist  under  general  laws  of  the 
state  which  apportion  its  territory  into  local 
subdivisions  for  the  purpose  of  civil  and  gov- 
ernmental administration,  and  impose  upon 
the  people  residing  In'  said  Several  subdivi- 
sions precise  and  limited  public  duties,  and 
clothe  them  with  restricted  corporate  func- 
tions, coextensive  with  the  duties  devolved 
upon  them.  In  such  organizations  the  du- 
ties and  their  correlative  powers  are  assum- 
ed In  Invitum." 

The  case  stands  upon  a  footing  ver^  differ- 
ent from  a  voluntary  corporation  organized 
for  gain,  wherein  a  majority  of  the  stock- 
holders, and  the  board  of  directors  chosen  by 
such  stockholders,  are  invested  by  law  with 
wide  discretion  and  ample  powers  as  to  the 
management  and  alienation  of  the  property 
of  the,  corporation.  There  the  interests  of 
individuals  formerly  held  in  severalty  become 
fused  into  one  body,  known  as  the  corporate 
property,  and  the  individual  holdings  become 
merged  into  certificates  of  stock.  Here,  how- 
ever, this  was  no  voluntary  organization. 
The  owners  of  these  lands  and  the  water 
rights  appurtenant  thereto  were  not  given 
leave  to  incorporate,  as  a  preliminary  to 
which  they  deeded  their  several  holdings  to 
the  corporation.  On  the  contrary,  the  Leg- 
islature, for  the  purpose  purely  of  more  con- 
veniently and  economically  distributing  the' 
water  upon  such  lands,  and  thus,  perhaps,  of 
leaving  by  such  economical  use  an  overplus 
for  new  appropriations,  decided  to  make  cor- 
porations out  of  each  of  the  ditches.  The 
Legislature  did  not  take  away  or  diminish 
any  prt^erty  rights  previously  held  by  the 
several  owners,  nor  could  it  do  so.  The 
same  constitutional  protection  which  would 
prevent  the  Legislature  by  direct  act  from 
taking  the  i»«perty  of  a  citizen  without  his 
consent,  without  just  compensation  being 
provided  therefor,  would  prevent  its  doing  so 
indirectly.  As  it  could  not  by  its  flat  confls- 
cate  the  property  of  the  citizens,  it  could  not 
by  creating  a  corporation,  and  officers  there- 
of, confide  to  such  corporation  the  power  to 
confiscate  property.  Alienation  of  property 
depends  upon  the  consent  of  the  citizen  or 
upon  the  condemnation  for  public  use,  ac- 
companied by  due  compensation;  and  it  was 
not  within  the  power  of  the  Legislature  by 
creating  corporations,  as  in  the  act  of  1895. 
to  wrest  from  an  Individual  the  ownership  and 
management  of  highly  valuable  property,  and 
to  confide  such  to  a  majorltj-  of  his  asso- 
ciates in  an  enterprise.  We  do  not  believe, 
however,  that  this  was  the  purpose  of  the 
legislation  of  1895  and  the  subsequent  legis- 
lation amendatory  thereof.  We  are  of  opin- 
ion that  the  sole  effect  of  these  acts  was  to 
create  a  public  corporation,  with  powers  as 
indicated  by  the  above-quoted  authority, 
restricted  simply  to  the  exercise  of  those 
tunctiouB  necessary  to  the  ends  of  the  law. 
Indeed,  this  is  all  the  original  act  provides, 
for  It  says  In  terms  that  such  ditches  are  la- 
corpora  ted  "for  the  Pur|?R^i3^^>(Jlii5»j«}i.l'e 
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These  pnrpoaea,  m  m  bare  seeoii  are.  In 
brief,  properly  to  conduct  and  maintain 
tbrougb  Its  officers  tlie  aceqnias  under  tlieir 
charge,  with  the  power  to  contract  and  be 
contracted  with  for  this  particular  purpose, 
and  with  the  power  to  make  assessments 
upon  the  coparceners  for  the  necessary  ex- 
pense of  such  ditch.  Including  the  S4lary  of 
the  mayordomo,  and  also  with  the  power  to 
receive  cash  In  lieu  of  the  assessments.  It 
Is  true  that  the  act  also  provides,  as  appel- 
lants point  out,  "that  such  officers  shall  have 
general  charge  of  all  affairs  pertaining  to  the 
same."  Whether  the  words  "the  same"  re- 
fer, as  contended  by  appellants,  to  the  ditch, 
or,  as  contended  by  appellees,  to  the  particu- 
lar matters  relating  to  the  ditch  enumerated 
In  the  statute,  the  result  Is  the  same,  and 
that  is  that  the  general  charge  and  control 
conferred  by  the  statute  is  simply  as  to  those 
matters  which  are  incident  to  the  orderly 
and  economical  government  of  the  ditch  as 
organized.  They  do  not  disturb  property 
rights  as  they  previously  existed  In  the  vari- 
ous coparceners;  they  do  not  disturb  or  de- 
stroy priorities  as  they  existed  before  the 
statute  of  incorporations;  they  do  not  give 
the  power  to  take  away  from  one  the  water 
belonging  to  him  and  to  give  it  to  another; 
and  they  do  not,  in  our  Judgment,  place  it 
within  the  power  of  a  majority  of  the  own- 
ers, or  in  the  powers  of  mayordomos  or  com- 
missioners, arbitrarily  to  withdraw  a  main 
ditch  from  land  which  has  always  enjoyed 
its  ministrations. 

We  have  heretofore  considered  this  case 
In  the  light  of  the  possibilities  which  might 
flow  from  the  arbitrary  or  tyrannical  act  of 
a  majority  of  the  ditch  owners  in  changing 
its  course  against  the  will  of  the  majority. 
We  come  now  to  consider  the  case  in  the  final 
aspect  under  which  it  Is  presented  by  appel- 
lants, which  is  that,  assuming  that  neither 
,the  original  commuiiity  understanding  nor 
the  Incorporation  act  of  1895  gave  the  power 
to  change  the  course  of  the  main  ditch  un- 
necessarily, such  power  exists  where  by  nat- 
ural causes  the  maintenance  of  the  ditch  on 
Its  old  course  has  become  an  impossibility. 
We  are  not  disposed  to  question  the  applica- 
bility of  this  rule  in  the  proper  case,  and  we 
do  not  concur  In  the  view  advanced  by  ap- 
pellees upon  this  point — that  section  5  of  the 
Compiled  Ijiws  fixes  irrevocably  the  locus  of 
a  ditch  once  established.  That  section,  en- 
acted in  1831,  provides  that  "the  course  of 
ditches  or  acequias  already  established  shall 
not  be  disturbed."  This  section  was  enacted 
primarily  for  the  protection  of  ditches  from 
outside  trespassers,  and  was  intended  as  a 
guaranty  against  the  destruction  or  disturb- 
ance of  ditches  then  in  existence,  and  has  no 
application  to  ditches  thereafter  constructed. 
We  are  of  ophiion  that  in  the  establishment 
of  all  community  ditches  it  was  within  tht 
-contemplation  of  the  parties,  and  was  one  of 
the  underlying  conditions  under  which  the 
community  euleivrise   was  yruceeded  with, 


that,  should  at  any  time  the  maintenance  of 
any  portion  of  the  ditch  constructed  become 
by  act  of  God  or  other  overruling  necessity 
a  physical  Impossibility,  a  modification  of  the 
original  plan  sufficient  to  meet  this  new  state 
of  facts  was  to  be  permitted.  The  ditch 
having  been  constructed  for  the  ben^t-of  all, 
the  absolute  impossibility  of  maintaining  a 
portion  of  it  should  not  result  in  the  aban- 
donment of  the  whole  enterprise  because 
the  owner  of  the  land  upon  which  the  change 
was  to  be  made  might  object  to  such  change. 
Such  a  right  would  be  at  variance  with  this 
whole  theory  upon  which  such  ditches  were 
constructed  In  this  territory.  We  so  bold 
not  because  it  is,  generally  speaking,  within 
the  power  of  any  one  to  take  away  from 
another  that  which  is  his  simply  because  that 
result  will  conduce  to  the  good  of  others 
similarly  situated,  but  for  the  reason  that 
the  right  to  stand  in  the  way  of  others,  to 
the  destruction  of  their  rights  as  well  as  his 
own,  was  never  within  the  original  under- 
standing for  the  building  of  the  ditch.  It 
must  be  presumed  that  when  he  entered  into 
this  original  agreement  he  understood  and 
agreed  that  his  enjoyment  of  the  right  was 
subject  to  this  overpowering  contingency.  In 
entering  into  this  asEtocIatlon  he  cannot  be 
assumed  to  have  looked  forward  to  playing 
the  Old  Man  of  the  Sea  to  his  associates  or 
to  the  common  enterprise.  By  this  view  we 
take  nothing  from  him  that  was  his  by  the 
original  understanding,  but  we  hold  that 
that  understanding,  properly  construed,  gave 
blm  no  such  right  If,  In  any  case,  therefore, 
it  is  demonstrated  that  it  is  absolutely  Im- 
possible to  maintain  the  ditch  upon  the  old 
lines,  and  the  alternative  presented  is  the 
necessary  abandonment  of  the  entire  enter- 
prise, we  would  have  no  difficulty  In  holding 
that  this  latter  result  need  not  follow,  but 
that  the  course  of  the  ditch  may  be  modilied 
to  meet  and  obviate  the  insuperable  obstacle, 
and  this  whether  any  particular  owner  at  the 
time  objects  or  not  Any  expense  and  hard- 
ship Incurred  upon  such  objecting  owner  in 
adjusting  himself  to  such  necessary  change 
would,  we  may  say  in  passing,  be  presum- 
ably considered  in  bis  favor  by  the  ditch 
authorities  thereafter,  in  the  exercise  of  their 
wide  discretion  as  to  the  apportionment  of 
labor  and  expense  of  such  ditch. 

The  views  we  have  here  expressed  find 
support  not  only  in  reason  and  local  history, 
but  in  our  Judgment,  are  sustained  by  a  dis- 
tinct legislative  declaration  upon  the  subject 
By  the  act  of  18C6  (Comp.  Laws  1897.  S§  25- 
27)  the  Legislature  of  this  territory  provided 
for  the  re-establishment  of  ditches  once  de- 
stroyed. The  wording  of  the  act  is  instruc- 
tive. It  Is  therein  provided  that  "when  any 
public  ditch,  or  part  thereof  shall  be  de- 
stroyed by  rain  or  in  any  other  manner,  and 
it  shall  be  absolutely  Impossible  to  recon- 
struct it  where  It  usually  ran  before  It  was 
destroyed,  the  majordomo  of  such  ditch  with 
the  consent  of  the  m^JoW^^^bj^j^mon 
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lal^orers  of  tbe  same,  shonld  tbey  deem  It 
necessary,"  may  cat  tbrougli  the  lands  of 
others  upon  securing  the  consent  of,  and 
miiking  tbe  agreed  compensation  to,  the  own- 
ers of  such  other  lands.  Oomp.  Laws  1897,  { 
23.  If  Bucb  owners  shall  refuse  to  agree  up- 
on the  value  of  such  right  of  way,  it  is  i«o- 
▼ided  that  three  experts  of  known  Integrity 
shall  be  appointed  by  the  proper  Justice  of 
the  peace  to  appraise  the  land  (section  26), 
and,  before  appraising  the  same,  such  ex- 
•perts  shall  ascertain  "whether  or  not  the 
ditch  for  which  a  new  channel  is  solicited,  is 
entirely  destroyed,  and  that  the  exorbitant 
labor  or  costs  required  to  rebuild  it  renders 
its  reconstruction  absolutely  Impossible;  and 
if  in  their  opinion  the  injury  done  to  such 
ditch  may  be  repaired,  they  will  so  report 
to  the  Justice  of  the  peace  and  in  such  case 
the  land  solicited  for  the  purpose. of  opening 
the  ditch,  shall  in  no  manner  be  touched; 
but  if  tbey  should  be  of  the  opinion  that  a 
part  of  the  dUch  is  irreparaUy  destroyed, 
they  shall  then  proceed  to  examine  the  land 
or  lands  over  which  the  new  ditch  should 
be  opened  and  the  place  where  tbe  said  ditch 
should  properly  run."  Section  27.  While 
we  are  aware  that  this  act  is  primarily  for 
the  purpose  of  extending  to  ditcb  communi- 
ties the  power  of  eminent  domain,  and  that 
the  provisions  above'  emphasized  are  pri- 
marily for  the  protection  of  parties  whose 
land  it  is  sought  to  condemn  against  the  im- 
provident use  of  that  power,  we  consider  the 
statute  as  clearly  indicating  the  legislative 
mind  as  to  the  circumstances  under  which 
the  course  of  ditches  may  be  abandoned.  -It, 
in  effect,  says  that  the  right  to  condemn  land 
to  change  tbe  course  of  a  public  or  community 
ditch  shall  be  allowed  under  certain  condi- 
tions, and  not  otherwise.  By  the  enumera- 
tion of  the  cases  under  which  the  right  of 
way  may  be  condemned,  it  excluded  all  ca^es 
where  those  conditions  do  not  exist.  As  it 
is  to  be  presumed  that  the  Legislature,  in 
providing  a  procedure  for  changing  the  course 
of  a  public  ditch,  had  in  mind  all  classes 
where  such  change  could  be  made.  Its  making 
that  procedure  applicable  only  to  certain  con- 
ditions is  clearly  indicative  that  changes  are 
not  permissible  unless  such  conditions  exist. 
We  therefore  adopt  as  the  condition  undeir 
which  a  community  ditch  may  be  changed 
the  statutory  expression  that  it  is  in  cases 
where  it  is  "absolutely  Impossible*  to  recon- 
struct it";  where  a  part  of  it  is  "irreparably 
destroyed."  By  this  we  are  not  to  be  un- 
derstood as  meaning  that  the  mere  fact  that 
the  maintenance  of  the  ditch  in  some  other 
place  will  be  less  expensive  or  more  con- 
venient will  Justify  Its  removal.  Nor  will 
the  fact  that  It  may  once  or  twice  in  a  sea- 
son, or  oftener,  be  destroyed  by  floods,  neces- 
sarily Justify  its  removal.  It  must  not  be  a 
matter  of  mere  desirability  or  policy.  That 
was  presumably  considered  and  settled  when 
the  communfty  fixed  the  ditch.  On  the  other 
hand,  we  do  not  consider  a  theoretical  im- 


possibility necessary.  A  practical  impossi- 
bility will  suffice.  Cases  might  arise,  for  ex- 
ample, in  which  the  construction  of  a  ditcb 
could  be  perpetuated  in  a  given  place  by  en- 
listment of  extraordinary  engineering  resour- 
ces, quite  beyond  the  means  of  the  ditch 
owners.  In  cases  such  as  these,  while  the 
impossibility  is  not  absolute,  it  is  practically 
so.  If,  to  quote  tbe  terms  of  the  statute, 
"the  exorbitant  labor  and  costs  required  to  re- 
build tbe  ditch"  render  its  reconstruction  im- 
possible, that  will  suffice.  It  becomes  thus  a 
question  to  be  determined  upon  the  facts  of 
each  particular  case.  Applying  these  views 
to  the  allegations  of  the  answer,  we  are  of 
opinion  that  the  court  below  did  not  err  in 
sustaining  tlie  demurrer.  It  is  true  that  the 
answer,  in  terms,  alleges  that  the  floods 
flowing  down  said  arroyo  from  year  to  year 
have  tieen  so  frequent  as  to  render  it  prac- 
tically, if  not  entirely,  impossible  to  maintain 
said  main  ditch,  or  Acequia  Madre,  between 
the  points  referred  to,  but  the  reason  given 
for  this  is  because  "the  same  would  no 
sooner  be  repaired  than  another  flood  would 
destroy  it"  This  shows  that  it  is  not  im- 
possible to  rebuild  tbe  ditch,  but  that,  on 
the  contrary,  it  may  be  repeatedly  rebuilt 
The  gist  of  the  allegation  is  apparently  the 
trouble  in  maintaining  it;  and,  upon  tbe  mat- 
ter of  maintenance,  we  note  that  the  con- 
cluding paragraph  of  the  answer  alleges,  not 
that  to  longer  maintain  said  Abandoned  por- 
tion of  said  main  ditch  will  "be  a  practical 
Impossibility,"  but  that  it  "wUl  entail  loss 
and  expense,"  thus  showing  that  tbe  mainte- 
nance is  a  mere  matter  of  policy.  In  con- 
struing the  answer,  we  must  assume,  if  not 
upon  Judicial  notice,  at  least  in  the  absence 
of  a  contrary  allegation,  that  the  distxu:bing 
causes  here  named,  to  wit,  the  arroyo,  and 
the  flow  therein  during  the  rainy  season,  ex- 
isted at  the  time  the  ditch  was  built,  no  less 
than  at  present  and  that  in  spite  of  these  tbe 
ditch  was  maintained  for  nearly  30  years 
prior  to  the  filing  of  this  suit  We  further 
take  notice  of  tbe  fact  that  in  this  territory 
the  encountering  of  arroyos  in  the  course  of 
acequias  is  a  very  common  matter,  and  that 
this  condition  is  often  met  by  flumes,  and  in 
other  cases  by  renewing  the  banks  of  the 
acequia  after  flood  waters  have  run  down  tbe 
arroyo.  We  further  find  it  a  circumstance  to 
be  considered  In  construing  this  answer  that 
the  petition  upon  which  the  action  of  the  de- 
fendant commissioners  was  taken,  attached 
to  defendants'  answer  as  a  part  thereof, 
and  embodying  a  number  of  reasons  why  the 
course  of  the  ditch  should  be  changed,  fails 
entirely  to  embody  the  reason  now  principal- 
ly urged,  to  wit,  the  difficulty  or  impossi- 
bility of  disposing  of  the  arroyo.  We  are 
aware  that  this  is  more  properly  a  circum- 
stance for  consideration  along  with  other 
facts  upon  a  hearing  on  the  merits,  but  In 
construing  a  doubtful  pleading  it  Is  not  with- 
out weight 

From  a  careful  examination  of  tbe  answer. 
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we  are  of  opinion  that,  fairly  construed,  It 
amounts  simply  to  an  averment  that  the 
further  maintenance  of  the  ditch  across  the 
arroyo  will  be  attended  with  difficulty  and  ex- 
pense. This  does  not,  under  the  rules  we 
have  laid  down  above,  make  a  case  Justifying 
a  change  In  the  ditch,  against  objection  by 
the  owners  of  land  along  the  six-mile  strip, 
and  the  action  of  the  court  below  upon  this 
point  was  therefore  right. 

Defendants,  carrying  the  demurrer  back  to 
the  complaint,  set  forth  in  their  brief  several 
matters  as  to  which  It  is  urged  the  complaint 
fails  to  state  facts  sufficient  to  Justify  the  re- 
lief prayed.  It  is  urged  that  the  complaint 
sets  forth  no  ground  for  Injunction,  In  that 
there  Is  no  sufficient  allegation  of  irreparable 
damage.  We  think,  however,  that  the  com- 
plaint is  ample  to  justify  the  granting  of  the 
relief  prayed.  It  shows  that  the  wrongful 
act  of  the  defendants.  If  Insisted  upon,  will 
deprive  them  of  a  valuable  property  right  In 
water,  will  render  some  of  their  lands  un- 
cultivable,  and  will  diminish  or  destroy  their 
crops  on  other  lands.  It  further  shows  that 
this  damage  will  be  continuous,  and  that  a 
multiplicity  of  suits,  renewed  from  time  to 
time  in  the  future,  will  be  necessary  to  secure 
from  the  defendants  compensation  in  dam- 
ages for  the  oft-repeated  wrong.  It  is  fur- 
ther alleged  that  the  defendants  are  insolvent. 
This  makes  a  ca8.e  clearly  calling  for  the  writ 
of  Injunction.  Davis  v.  Londgreen,  8  Neb. 
43;  Waddlngham  v.  Roblcdo,  6  N.  M.  347,  28 
Pac.  663. 

The  other  points  mentioned  by  defendants 
In  their  brief  in  criticism  of  the  complaint 
are  not  argued,  but  we  find  nothing  In  th^m 
to  justify  the  view  that  the  complaint  does 
not  state  a  cause  of  action. 

The  Judgment  of  the  court  below  is  af- 
firmed. 

ABBOTT,  J.,  concurs. 

MILLS,  C.  J.  I  agree  with  the  conclusion 
reached  by  the  learned  Judge  who  wrote  the 
opinion  in  this  case,  and  I  do  so  for  the  rea-* 
eon  that  the  appellants,  when  their  answer 
was  demurred  to.  and  the  demurrer  was  final- 
ly sustained,  elected  to  stand  upon  it,  did  not 
amend'  their  answer,  took  no  proofs,  and  the 
judgment  of  affirmance  Is  warranted  by  the 
pleadings.  I  cannot,  however,  concur  in  the 
reasoning  of  the  court,  by  which  the  owner  of 
one  water  right  In  an  acequia,  out  of  a  pos- 
sible hundred,  can  prevent  the  ninety  and 
nine  from  changing  Its  location,  when  It  may 
be  to  the  manifest  advantage  of  all  to  make 
the  change.  I  do  not  believe  that  the  course 
of  an  acequia,  when  once  established,  is  as 
unalterable  as  the  laws  of  the  Medes  and 
Persians.  The  lay-out  of  a  highway  can  be 
changed  when  public  convenience  requires  it, 
and  I  am  unable  to  see  why  the  course  of  an 
acequia  is  any  more  sacred  than  that  of  a 
highway,  especially  as  the  court,  after  a  hear- 
ing, when  it  considers  It  proper  that  a  change 


in  its  location  be  made,  can  incorporate  in 
the  decree  provisions'  which  will  amply  pro- 
tect all  minority  owners  of  land  served  by 
the  waters  of  the  ditch. 

MANN,  J.  (dissenting).  I  cannot  concur  in 
the  result  attained  by  the  majority  of  this 
court,  expressed  in  the  exhaustive  opinion 
written  by  Mr.  Justice  POPE,  because  I  be- 
lieve that  such  a  result  is  arrived  at  through 
a  mistaken  conception  of  the  relations  of  the 
parties  constituting  a  community  ditch,  and  ■ 
an  erroneous  construction  of  the  laws  govern- 
ing such  ditches.  I  believe  that,  if  such  con- 
struction is  placed  upon  the  acequia  laws  of 
the  territory,  evil  consequences  will  follow, 
in  that  a  minority,  even  of  one  person,  may 
control  the  reasonable  wishes  of'  the  major- 
ity, cause  unnecessary  and  unreasonable  ex- 
pense and  inconvenience  to  the  community, 
and  retard  and  impede  the  progress  and  ad- 
vancement of  the  territory. 

Indulging  what  I  take  to  be  judicial  knowl- 
edge and  common  custom,  I  conclude  that  a 
community  of  persons,  like  those  of  Santa 
Teresa  and  Colorado,  desiring  to  Irrigate  their 
lands  for  their  individual  and  commoil  bene- 
fit of  the  community,  by  common  consent  en- 
tered upon  an  enterprise  for  the  common  good, 
and  for  the  benefit  of  each  of  those  joining 
the  enterprise,  namely,  to  divert  and  convey 
water  for  the  irrigation  of  their  lands.  The 
primary  object  was  the  water — the  thing  that 
made  their  lands  valuable  and  Insiu-ed  their 
daily  bread,  in  that  each  member  personall)' 
acquired  a  property  right  which  cannot  be 
taken  away.  The  ditch  was  a  community  af- 
fair, it  being  merely  the  means  of  diverting 
and  carrying  the  water.  In  so  far  as  the 
ditch  is  concerned,  the  members  of  this  com- 
munity were  tenants  in  common,  and  no  in- 
dividual acquired  any  "property  right"  to 
have  it  run  in  any  particular  place  or  chan- 
nel, except  as  It  would  best  serve  the  com- 
munity at  large.  If  time  demonstrated  that 
a  certain  portion  of  the  ditch  was  costing 
the  commimity  too  much  for  its  maintenance, 
that  by  reason  of  floods  or  other  causes  the 
established  line  was  impracticable,  and  that 
during  the  very  months  of  the  year  when 
water  was  obtainable  for  irrigation  a  portion 
of  the  ditch  was  destroyed,  and  the  crops  of 
a  large  majority  of  the  Interested  community 
were  being  lost  for  want  of  water,  can  one 
man  or  a  few  men  prevent  the  majority  of 
those  In  Interest  from  correcting  the  mistake, 
and  changing  the  ditch  so  as  to  avoid  these 
calamities,  when  by  so  doing  the  minority  are 
not  deprived  of  water,  but  are  In  fact  bene- 
fited by  the  change?  All  these  facts  appear 
In  the  answer  and  are  admitted  by  the  de- 
murrer, yet  It  is  held  that  the  change  cannot 
be  made  unless  It  appears  that  it  is  "practical- 
ly impossible"  to  malptain  the  ditch  on  the 
old  line.  If  such  be  the  law,  then  the  mis- 
take of  tlie  builders  of  the  original  acequia 
can  never  be  rectified,  no  matter  if  the  loss 
sustained  by  the  majority  be  so  great  as  to 
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well-nigh  make  tbelr  lands  vahteless,  and  the 
community  for  which  and  by  whom  the  same 
was  built  must  forever  suffer,  because,  for- 
sooth, the  original  builders  knew  nothing  of 
engineering,  and  placed  a  portion  of  the  canal 
on  an  unfortunate  line,  tmless  the  whole  com- 
munity, of  perhaps  a  hundred  or  more  per- 
sons, unanimously  consent  to  the  change — a 
thing  which  is  most  unlikely  to  occur.  The 
idea  seems  to  me  preirasterous.  The  very 
name  "community  ditch"  implies  the  good  of 
the  community  as  represented  by  the  major- 
ity of  those  in  interest,  rather  than  the  minor- 
ity or  the  IndlTidual.  How  does  the  individ- 
ual landowner,  whose  only  Interest  in,  the 
main  ditch  is  to  have  his  portion  of  the  water 
carried  to  some  convenient  point  where  it 
may  be  discharged  upon  his  land,  acquire 
a  property  right  to  have  the  main  ditch  run  in 
any  particular  place,  whether  It  be  on  hla 
land,  or  a  half  mile  from'  It?  What  Is  the 
nature  of  his  property  right?  The  laws  of 
the  territory  make  every  natural  stream  a 
public  acequia,  and  yet  the  water  In  that 
stream  may  be  appropriated,  diverted  from  its 
natural  course,  and  carried  elsewhere  for  ir- 
rigation purposes,  regardless  of  the  landown- 
ers through,  by,  or  near  whose  land  it  flows. 
Tenants  in  common  In  property  are,  and  of 
necessity  must  be,,  governed  by  the  will  of 
the  majority  as  to  the  control  and  manage- 
ment of  the  common  property. 

A  good  deal  Is  said  in  the  opinion  of  the 
majority  in  this  case  of  the  sanctity  of  con- 
tract and  the  confiscation  of  property,  but 
I  insist  that  no  contract  existed  except  that 
of  tenancy  in  common  in  the  acequia. 
"Where  a  ditch,  through  which  water  is  di- 
verted and  applied  to  any  beneficial  purpose, 
is  owned  by  several  proprietors,  and  their 
relation  is  not  defined  by  special  agreement 
to  the  contrary,  they  are  to  be  regarded  as 
tenants  in  common  of  the  ditch,  and  their 
rights  are  determined  and  governed  by  the 
rules  of  law  regulating  tenancy  in  common." 
Kinney  on  Irrigation,  S  301,  p.  483,  dting 
Bradley  v.  Harkness,  26  Cal.  69;  Jones  v. 
Parsons,  25  Cal.  100;  Reed  v.  Splcer,  27  Cal. 
63;  Carpentler  v.  Webster,  Id.  524;  Parke 
T.  Kilham,  8  Cal.  77,  68  Am.  Dec.  310;  Du- 
ryea  v.  Burt,  28  Cal.  587;  Decker  v.  Howell, 
42  Cal.  642;  McConncU  v.  Denver,  35  Cal. 
369,  95  Am.  Dec.  107.  A  majority  of  such 
tenants  in  common  have  the  right -to  con- 
trol the  management  of  affairs  of  the  ditch. 
Kinney  on  Irrigation,  8  304;  Abel  v.  Love, 
17  Cal.  233.  No  contractual  relations  existed, 
then,  between  the  original  builders,  except 
thow  well-defined  relations  existing  between 
tenants  in  common,  in  so  far  as  the  ditch, 
the  common  property,  was  concerned;  and 
this,  it  seems  to  me,  answers  the  questions 
of  sanctity  of  contracjt  and  property  rights 
In  the  main  ditch.  If,  then,  this  was  the 
original  status  of  the  parties  or  members  of 
the  community,  how  were  such  relations  af- 
fected by  the  act  of  the  Legislature  of  Feb- 
ruary 28,   1895,   and   the  acts  amendatory 


thereto?  The  first  section  of  that  act,  com- 
plied as  section  8,  Comp.  Laws  18D7,  is  as 
follows:  "All  community  ditches,  or  ace- 
qnlas,  now  constructed,  or  hereafter  to  be 
constructed  In  this  territory,  shall,  for  the 
purposes  of  this  act,  be  considered  as  cor- 
porations, or  bodies  corporate,  with  powers 
to  sue  and  be  sued  as  such."  Then  follow 
various  sections  relating  to  the  regulation  of 
such  ditches,  the  election  and  powers  of  Its 
officers,  the  assessment  of  fatigue  work,  etc.; 
and  the  commissioners  are  given  general 
charge  and  control  of  all  affairs  pertaining  to 
such  ditches.  True,  these  laws  have  bee* 
from  time  to  time  amended,  but  the  act  and 
its  amendments  all  pertain  to  the  regula- 
tion and  control  of  such  ditches,  and  define 
their  rights  as  such  community  ditches.  To 
my  mind,  the  Legislature  had  In  mind  only 
the  general  status  of  such  communities.  It 
endeavored  to  place  them  on  a  uniform  basis; 
giving  them  the  right  to  sue  and  be  sued  un- 
der the  community  name,  without  having  to 
join  numerous  parties,  naming  officers  upon 
whom  service  might  be  made,  and  recogniz- 
ing by  legislative  enactment  rights  and  rela- 
tions already  existing.  I  apprehend  that  no 
individual  in  a  community  ditch  existing  at 
the  passage  of  that  a<jt  acquired  any  right 
not  already  vested  in.  him,  or  lost  any  exist- 
ing right.  I  do  not  think  that  any  change  as 
to  the  relations  existing  between  the  mem- 
bers of  such  community  then  took  place, 
but,  rather,  such  act  and  the  amendments 
thereto  are  mere  regulations  of  the  govern- 
ment of  such  communities,  and  fixing  their 
legal  status  for  the  convenience  of  them- 
selves and  those  having  business  relations 
with  them.  I  agree  with  the  learned  justice 
who  wrote  the  majority  opinion  that  no  prop^ 
erty  rights  were  or  could  be  taken  away 
from  the  community  by  the  licglslature;  and 
I  go  further,  and  say  that  the  tenancy  in 
common  of  the  ditch  Itself,  which  existed 
prior  to  the  act,  still  exists,  and  the  status 
of  the  parties  remains  unchanged. 

The  answer  fully  sets  up  a  condition  of  af- 
fairs that  was  disastrous  to  the  community. 
It  shows  that  the  community  was  hampered 
and  its  Interests  suffered  by  reason  of  the 
bad  location  of  the  main  ditch  on  its  original 
line;  that  a  large  majority  of  the  commu- 
nity, recognizing  that  the  common  property 
was  not  accomplishing  the  purpo.se  for 
which  it  was  intended,  changed  a  portion  of 
the  line  so  as  to  overcome  the  difficulty,  and 
have  been  demonstrating  for  some  years  the 
wisdom  of  the  change,  by  actually  watering 
all, the  lands  of  the  community,  and  avoiding 
the  evil  and  disastrous  consequences  arising 
from  the  attempted  maintenance  of  the  old 
ditch;  that  no  person  lost  his  water  right  or 
was  even  put  to  any  considerable  expense 
by  the  change;  that  plaintiffs  are  not  injured 
by  it,  and  cannot  be;  and  all  these  allega- 
tions are  admitted  by  the  demurrer.  The 
only  question,  then.  It  seems  to  me,  for  our 
decision,  Is  this:    Caji^j^^^Ktt^^^Ijg^^t 
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In  a  community  ditch  prevent  by  Injunction 
the  majority  from  changing  a  portion  of  the 
ditch  from  an  lll-advlsed  location,  which  does 
not  and  cannot  satisfactorily  Irrigate  all  the 
community  lands  at  all  times  when  there  is 
sufficient  water  In  the  stream,  to  a  different 
locality,  where  the  difficulties  are  overcome, 
and  the  ditch  maintained  at  much  less  ex- 
pense to  the  community,  provided  that  no 
one  having  a  water  right  Is  thereby  deprived 
of  such  right  or  put  to  great  expense  by  the 
change?  To  this  It  seems  to  me  there  can 
be  but  one  answer.  Neither  law  nor  equity 
will  aid  a  stubborn  minority  In  preventing 
the  majority  from  doing  an  act  for  the  mani- 
fest good  of  the  whole  community,  where  no 
one  Is  Injured,  but  all  are  benefited.  True, 
equity  will  and  should  Intervene  to  protect 
the  rights  of  the  minority  from  abuse  by  the 
majority;  but  upon  the  answer  in  this  case, 
as  admitted  for  the  purposes  of  the  demur- 
rer, no  such  condition  exists. 

In  my  judgment,  the  cause  should  have 
been  reversed  and  remanded  for  further  pro- 
ceedings. 

McFIEJ,  J.  I  concur  In  the  doctrine  an- 
nounced in  the  above  opinion  as  to  the  rights 
of  the  majority,  and  also  dissent  from  the 
doctrine  announced  in  the  majority  opinion. 


(11  Idabo,  49) 

liARSEN  ▼.  liE  DOUX  et  al. 

(Supreme  Court  of  Idaho,  May  15,  1905.     On 

Rehearing,  June  27,  1905.) 

1.  Mastbb'b  LiABiLirr— Injury  to  Sebvant 
—Negligence  Of  Fellow  Sebvant. 

The  appellants  were  contractors  engaged 
in  the  erection  of  what  is  known  as  the  "Elk's 
Temple,"  Moscow.  The  respondent  was  employ- 
ed with  one  K.  to  furnish  mortar  and  brick  to 
the  bricklayers.  One  B.  was  the  manager,  and 
in  immediate  charge  of  the  construction  of  said 
building  for  the  appellants.  After  the  brick- 
work on  tlie  northerly  side  of  the  building  was 
completed,  it  was  necessary  to  erect  a  scaffold 
across  the  weet  end  of  the  building  for  the  use 
of  the  bricklayers.  B.  directed  K.  to  erect 
such  scaffold,  and  in  doing  so  it  was  necessary 
for  him  to  put  in  place  two  joists  or  crosspieces 
on  which  to  lay  the  floor  of  the  scaffold.  From 
a  lot  of  material  furnished  for  that  purpose,  he 
selected  two  pieces,  and  one  of  the  brick  masons 
nailed  the  ends  thereof  in  place.  Thereafter  B. 
and  K.  laid  some  boards  on  said  scaffold,  and 
thereafter  the  respondent  assisted  K.  in  com- 
pleting the  erection  thereof.  B.  directed  K.  to 
lap  the  ends  of  the  floor  ncross  the  joist,  which 
he  neglected  to  do.  Thereafter  the  respondent 
and  K.  placed  a  considerable  quantity  of  mortar 
and  bricks  on  said  scaffold,  and  the  section  sup- 
jxirted  by  one  of  said  crosspieces  fell,  the  cross- 
piece  having  broken ;  and  in  the  fall  the  re- 
spondent was  injured.  Held  that,  if  there  was 
negligence  or  carelessness  in  placing  a  defective 
crosspiece  in  said  scaffold,  it  was  the  negligence 
and  carelessness  of  a  fellow  servant,  and  the 
appellants  are  not  liable  therefor. 

2.  Same. 

If  the  act  or  omission  that  caased  the  in- 
jury was  one  pertaining  to  the  duty  the  master 
owed  to  his  servant,  he  is  responsible  for  the 
manner  of  its  performance,  without  regard  to 
the  rank  of  the  servant  or  employ^  to  whom  it 
is  intrusted.    But,  if  it  is  one  pertaining  to  the 


duty  of  an  operative,  the  employ^  i>erforming 
it  is  a  fellow  servant  with  his  co-laborers,  what- 
ever his  rank,  for  whose  neglect  the  master  is 
not  liable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  i  385.] 

3.  Same— Fellow  SerVXrts  —  Vice  Pbinci- 

PALS. 

The  true  test  in  all  cases  by  which  it  may 
be  determined  whether  the  negligent  act  causing 
the  injury  is  chargeable  to  the  master  or  is  the 
act  of  a  co-servant  is,  was  the  offending  employ^ 
in  the  performance  of  the  master's  duty  in  ref- 
erence to  the  particular  act  causing  the  injury, 
an  act  done  in  the  performance  of  a  duty  that 
the  master  owed  his  servant?  If  so,  his  negli- 
gence is  that  of  the  master,  and  liability  follows ; 
if  not,  he  was  a  mere  co-servant,  engaged  in 
the  common  employment  with  the  injured  serv- 
ant, without  reference  to  his  grade  or  rank, 
or  his  right  to  employ  or  discharge  men,  or  to 
his  control  over  them.  In  this  case  the  master 
furnished  sufficient  safe  material  for  the  erec- 
tion of  said  scaffold,  and,  B.  having  directed  K. 
and  the  respondent  to  construct  said  scaSol^, 
and  cautioned  K.  to  construct  it  safely,  the  ap- 
pellants were  not  liable  for  the  carelessness  'of 
K.  in  constructing  the  same. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Latah  Coun- 
ty;  Edgar  C.  Steele,  Judge. 

Action  by  Carl  Larsen  against  F.  X.  Le 
Douz  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

Forney  &  Moore,  for  appellants.  M.  W. 
Griffith  and  Stewart  S.  Denning,  for  respond- 
ent. 

SULLIVAN,  J.  This  action  was  brought 
to  recover  $1,000  damages  for  a  personal  in- 
jury alleged  to  have  been  sustained  by  tue 
plaintiff,  based  upon  the  negligent  and  de- 
fective construction  of  the  scaffold  alleged 
to  have  been  erected  by  the  appellants  dur- 
ing the  construction  of  what  is  known  as  the 
"Elk's  Temple"  in  the  city  of  Moscow,  La- 
tah county,  Idaho.  The  answer  to  the 
amended  complaint  admits  certain  alleg»- 
tlons  and  denies  others,  and  puts  In  Issue  the 
allegation  of  the  amended  complaint  as  to 
the  negligent  and  defective  construction  of 
said  scaffold,  and  as  an  affirmative  defense 
averred  that,  if  the  plaintiff  sustained  any 
injuries  whatever  from  the  falling  of  the 
scaffold,- the  same  were  caused  by  bis  own 
negligence  and  carelessness,  and  by  the  acts, 
conduct,  negligence,  and  carelessness  of  one 
Geo.  Ri  Knowles,  a  fellow  servant  and  co- 
employg  of  tbe  respondent,  and  not  through 
any  want  of  care,  dillgeuce,  or  skill  on  the 
part  of  tbe  appellants.  The  cause  was  tried 
by  the  court  with  a  jurj*,  and  a  verdict  and 
Judgment  was  entered  against  the  appellants 
for'  the  sum  of  $250,  and  the'  appeal  is  from' 
the  order  overruling  a  motion  for  a  new  trial 
and  from  the  Judgment. 

The  following  facts  appear  from  the  rec- 
ord: That  the  appellants  were  copartners, 
and  doing  business  as  contractors  in  tbe 
erection  of  buildings,  and  were  at  tbe  time 
of  the  accident  engaged  In  the  erection  of 
what  is  known  as  the  "Elk's  Temple"  in  the 
Digitized  by  VJ*^»^V  It 
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city  of  Moscow;  that  tbe  respondent,  from 
the  20th  up  to  tjie  24th  day  of  October,  1904, 
was  employed  to  work  upon  said  building, 
and  was  engaged  in  wheeling  mortar  and 
brides  on  the  scaffold  in  connection  with  a 
fellow  workman  by  the  name  of  Knowlea; 
tnat  Knowles  had  been  engaged  in  the  same 
work  for  about  three  weeks  prior  to  the  date 
of  the  accident.  It  appears  from  the  testi- 
mony that  one  Burke  was  the  foreman  or 
suiierlntendent  in  tbe  consthiction  of  said 
building  for  the  appellants;  that  on  tbe 
morning  of  the  24th  day  of  October  Burke 
directed  Knowles  to  erect  a  scaftold  for  the 
use  of  the  brick  masons,  tbe  falling  of  one 
section  of  which  caused  the  accident  The 
record  shows  that  Burke,  tbe  foreman,  had 
had  about  20  years'  experience  as  a  brick- 
layer and  mason  and  as  a  contractor,  and 
also  shows  that  he  was  a  careful  and  com- 
petent man.  It  is  also  shown  that  Knowles 
was  a  trustworthy  man,  and  had  assisted  in 
erecting  scaffolds  about  said  building,  and 
that  there  was  an  abundance  of  good  ma- 
terial on  hand  from  which  to  erect  said  scaf- 
fold, aad  more  than  sufficient  for  that  pur- 
pose. Burke  testified  that  he  bad  given 
Knowles  instructions  how  to  build  tbe  scaf- 
fold, and  dlre<Jted  him  particularly  to  lap 
the  ends  of  tbe  plank  that  were  placed  on 
the  Joists  or  crosspleces  of  the  scaffold,  and 
that  he  failed  to  follow  such  Instructions. 
It  further  appears  that  In  the  Joist  or  cross- 
piece  that  broke  there  was  a  knot  or  gnarl, 
and  it  was  visible  from  one  side  only;  that 
the  Joist  was  defective  In  that  particular; 
that  Burke  was  present  when  Knowles  began 
the  construction  of  said  scaffold ;  that 
Knowles  took  two  pieces  of  2x8s  for  such 
Joists,  and  that  one  of  the  brick  masons  nail- 
ed tbe  ends  of  the  same  for  him ;  that  said 
scaffold  was  between  40  and  50  feet  long, 
and  In  sections,  and  that  the  Joists  along  the 
entire  length  of  it  were  from  16  inches  to  4 
feet  apart,  and  that  the  2x8s  or  2xl0s  placed 
on  said  Joists  as  the  floor  of  said  scaffold 
Were  about  11  feet  long ;  that  said  Burke  as- 
sisted said  Knowles  in  putting  said  plank  on 
the  first  section  of  said  scaffold,  and  that 
they  lapped  tbe  ends  of  the  same;  that  at 
about  that  time  the  respondent  was  request- 
ed to  help  Knowles  complete  the  scaffold, 
and  Burke  went  to  some  other  part  of  the 
building;  that,  instead  of  lapping  said  ends 
as  directed  by  Burke,  they  put  said  planks 
end  to  end,  and  after  they  had  completed 
that  work  they  proceeded  to  place  bricks  and 
mortar  on  said  scaffold,  to  be  used  by  tbe 
bricklayers;  that  work  bad  continued  for 
about  an  hour,  when  a  section  of  the  scaf- 
fold gave  way,  and  the  respondent  and 
Knowles  were  precipitated  to  the  floor  be- 
low, 'a  distance  of  IC  or  17  feet.  The  re- 
spondent •  testified  that  from  the  excessive 
weight  of  tbe  bricks  and  mortar  placed  on 
the  scaffold  by  him  and  his  fellow  servant, 
Knowles,  it  broke  and  fell.    In  the  fall  of 


the  scaffold  tbe  respondent  broke  a  small 
part  off  from  the  bone  in  his  heel. 

It  is  contended  by  counsel  for  appellant 
that  under  the  law  and  the  facts  of  this 
case  tbe  appellants  are  not  liable.  In  dam- 
age cases,  such  as  the  one  at  bar,  the  an- 
cient rule  of  respondeat  superior,  or,  let  the 
principal  be  held  responsible,  was  applied 
without  exception  until  in  the  year  1837.  In 
that  year  the  case  of  Priestly  v.  Fowler,  3 
Meee.  &  W.  1,  was  dedded,  and  with  that 
case  began  the  history  of  the  fellow-servant 
rule.  See  notes  on  that  case,  vol.  17,  p.  241, 
English  Ruling  Cases.  It  is  stated  -in  Mc- 
Kinney  on  Fellow  Servants,  {  4,  that  the  ef- 
fect of  that  decision  on  modem  Jurispru- 
dence has  t>een  characterized  as  second  to  no 
adjudication  to  be  found  in  tbe  law  reports. 
And  it  is  stated,  among  other  things,  In  sec- 
tion 08  of  Beach  on  Contributory  Negligence, 
that  no  other  reported  case  has  changed  tbe 
current  of  decision  more  radically  than  this, 
and  "all  subsequent  common-law  report 
books  contain  refinements  upon  the  doctrine, 
here  for  tlie  first  time  announced,  that  the 
superior  may  not,  under  given  conditions,  be 
held  to  respond  for  the  tortious  or  negligent 
acts  of  his  agent."  The  doctrine  which  re- 
lieves tbe  master  from  liability  for  injuries 
caused  by  the  negligence  of  fellow  servant  is 
of  very  wide  application,  and  it  originated 
in  cases  where  servants  were  engaged  in  a 
common  enterprise.  It  modified  the  doc- 
trine that  the  principal  Is  liable  for  the  neg- 
ligent acts  of  his  agent  upon  the  theory  or 
principle  that  the  servant  assumed  the  ordi- 
nary dangers  Incident  to  the  employment, 
and  that  an  obligation  on  tbe  part  of  the 
master  to  take  better  care  of  the  servant 
than  he  may  reasonably  be  expected  to  take 
of  himself  will  not  be  implied. 

We  have  in  this  country  two  lines  of  deci- 
sion on  this  question,  one  known  as  tbe  Ohio 
doctrine,  and  the  other  as  the  New  York 
doctrine  or  rule.  Tbe  former  doctrine  is  to 
the  effect  that  the  agent  to  whom  the  control 
of  the  work  is  given  by  tbe  master,  together 
with  the  power  of  hiring  and  discharging 
employes  and  of  superintending  tbe  work, 
whose  orders  the  servants  are  l>ound  to  ol>ey, 
stands  in  the  place  of  tbe  master,  and  is  not 
a  fellow  servant  within  the  meaning  of  the 
rule  as  applied  to  laborers  and  servants.  Tbe 
Ohio  doctrine  adopts  the  superior  servant 
criterion  to  the  effect  that,  when  the  master 
has  given  to  an  employe  supervisory  control 
and  management  of  his  business,  or  some 
particular  department  thereof,  such  person, 
while  so  acting,  stands  in  the  place  of  tbe 
master,  and  for  bis  negligence  the  master  is 
liable.  This  is  known  as  the  Ohio  doctrine, 
and  was  adopted  or  enunciated  by  tbe  Su- 
preme Court  of  tbe  United  States  in  Railway 
Co.  V.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  184,  28 
L.  Ed.  787.  But  that  case  has  been  practical- 
ly overruled  by  the  subsequent  case  of  Rail- 
road V.  Baugh,  149  U.  S.  3(58,  13  Sup.  Cq^ 
914,  37  L.  Ed.  772.    Under  the  Ohio  rule  tbe 
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liability  of  tbe  master  is  made  to  depend  ui>- 
on  the  rank  or  grade  of  the  person  whose 
negligence  caused  the  Injury.  The  opinion 
in  tbe  Baltimore  &  Ohio  R.  Co.  t.  Baugh, 
supra,  was  prepared  by  Mr.  Justice  Brewer, 
and  he  explains  at  length  the  Boss  Case, 
supra,  and  in  doing  so  cites  numerous  deci- 
sions from  Minnesota  and  other  states,  and 
quotes  with  approval-  from  Brown  v.  Winona 
&  St.  Paul  R.  R.  Co.,  27  Minn.  162,  6  N.  W. 
484,  38  Am.  Rep.  285,  as  follows:  "On  the 
other  hand,  the  great  majority  of  courts, 
both  In  this  country  and  in  England,  hold' 
that  mere  difference  iri  grade  of  employment, 
or  in  authority,  with  respect  to  each  other, 
does  not  remove  them  from  the  class  of  fel- 
low servants  as  regards  the  liability  of  the 
master  for  injuries  to  one  caused  by  the  neg- 
ligence of  the  other."  The  learned  justice  al- 
so refers  to  certain  Ohio  cases,  and  quotes 
from  them,  and  holds  that  the  "qaestion  un- 
der consideration  is  essentially  one  of  gen- 
eral law";  that  it  does  not  depend  upon  any 
statute,  or  spring  from  any  local  usage  or 
custom;  that  there  is  in  it  no  rule  of  proper- 
ty, but  that  It  rests  upon  those  considera- 
tions of  right  and  justice  that  have  been 
gathered  into  the  great  body  of  the  rules  and 
principles  known  as  the  "common  law" ;  that 
there  Is  no  question  of  the  power  of  the 
state  to  legislate  and  change  the  rule  Of  the 
common  law,  but  in  the  absence  of  such  leg- 
islation the  question  is  one  determinable  only 
by  the  general  principles  of  the  common  law. 
Referring  to  the  question  under  considera- 
tion, the  learned  justice  says:  "It  is  also 
one  of  the  vexed  questions  of  the  law,  and  , 
perhaps  there  is  no  one  matter  upon  which 
there  are  more  conflicting  and  Irreconcilable 
decisions  in  the  various  courts  of  tbe  land 
than  the  one  as  to  what  is  the  test  of  a  com- 
mon service,  such  as  to  relieve  the  master 
from  liability  for. the  Injury  of  one  servant 
through  the  negligence  of  another;"  and 
proceeds  and  sustains  the  New  York  rule. 

In  the  case  of  Weeks  v.  Scharer,  111  Fed. 
330,  4»  C.  C.  A.  372,  from  the  Ch-cuit  Court 
of  Appeals  of  the  Eighth  Circuit,  is  a  late 
decision  prepared  by  Circuit  Judge  Sanborn. 
It  is  a  very  instructive  and  exhaustive  opin- 
ion, containing  the  citations  of  many  authori- 
ties. It  is  there  stated:  "An  employe  fre- 
quently acts  in  a  dual  capacity — ^at  times  a 
fellow  servant,  at  times  a  vice  principal — 
and  the  line  of  demarkatlon  between  the  neg- 
ligence whose  risk  the  servant  assumes  and 
that  for  which  the  master  is  liable  is  this, 
to  wit:  If  the  act  is  done  in  the  discharge  of 
a  positive  duty  of  the  master,  then  the  neg- 
ligence therein  is  the  negligence  of  the  lat- 
ter. If  it  is  done  in  the  discbarge  of  any 
other  duty  of  the  employs,  it  is  the  negli- 
gence of  the  servant,  the  risk  of  which  his 
fellows  have  assumed.  Some  of  the  rules 
which  we  have  thus  briefly  restated  have 
been  the  subjects,  of  volumes  of  debates  and 
conflicting  decisions,  but  they  have  at  last 
become  established  beyond  doubt  or  cavil  by 


tbe  repeated  decisions  of  the  highest  court 
in  the  land."  See,  also,  Beesley  v.  Wheeler 
&  Co.  (Mich.)  61  N.  W.  658,  27  L.  B.  A.  266. 
In  Mast  V.  Kern  (Or.)  64  Pac.  950,  75  Am. 
St  Rep.  580,  after  stating  the  Ohio  doctrine, 
the  court  says:  "On  the  other  hand,  the  rule, 
and  the  one  now  unquestionably  established 
and  supported  by  the  great  weight  of  author- 
ity both  in  this  country  and  in  E}ngland,  is 
that  the  liability  of  the  master  depends  upon 
tile  character  of  the  act  In  the  performance 
of  which  the  injury  arises,-  and  not  the  grade 
or  rank  of  the  negligent  employe.  If  the  act 
is  one  pertaining  to  the  duty  the  master 
owes  to  his  servant,  he  Is  responsible  for  the 
manner  of  its  performance,  without  regard 
to  the  rank  of  the  servant  ot  employe  to 
whom  it  Is  intrusted;  but  if  it  is  one  pertain- 
ing only  to  the  duty  of  an  operative,  the  em- 
ploye performing  it  is  a  fellow  servant  with 
his  co-laborers,  whatever  his  rank,  for  whose 
negligence  the  master  is  not  liable.  McKln- 
ney,  Fel.  Serv.  |  43  et  seq.;  Bailey,  Mast. 
Llab.  226  et  seq.;  Wood,  Mast.  &  Serv.  g  438." 
The  court,  in  addition  to  the  authorities 
above  cited,  cites  many  others,  and,  states 
that  many  other  authorities  could  be  cited  to 
the  same  effect,  but  that  "those  were  suffi- 
cient to  show  the  irresistible  current  of  de- 
cisions, as  well  as  the  ground  upon  which 
the  doctrine  rests,  and  Its  application  to  giv- 
en facts,  and  that  the  former  decisions  of 
that  court  upon  that  question  have  always 
been  made  to  depend  upon  the  character  of 
the  act  causing  the  injury,  rather  than  the 
grade  or  rank  of  the  offending  employe. 
That  court  further  says:  "The  true  test  in 
all  cases  by  which  it  may  be  determined 
whether  the  negligent  act  causing  the  injury 
is  chargeable  to  the  master  or  Is  the  act  of 
a  co-servant  Is,  was  the  offending  employe  in 
the  performance  of  the  master's  duty,  or 
charged  therewith,  in  reference  to  the  par- 
ticular act  causing  the  injury?  If  he  was, 
his  negligence  is  that  of  the  master,  and  the 
liability  follows;  if  not,  he  was  a  mere  co- 
servant,  engaged  in  a  common  employment 
with  the  injured  servant,  without  reference 
to  his  grade  or  rank,  or  his  right  to  employ 
or  discharge  men,  or  to  his  control  over 
them.  In  short,  the  master  is  liable  for  the 
negligence  of  an  employe  who  represents 
him  in  the  discharge  of  his  personal  duties' 
toward  his  servants.  Beyond  this  be  is  lia- 
ble only  for  his  own  personal  negligence. 
'This.'  as  said  by  Judge  Dillon,  Is  a  plain, 
somid,  sjife.  and  practical  line  of  distinction. 
We  know  where  to  find  it,  and  how  to  define 
it.  It  begins  and  ends  with  the  personal  du- 
ties of  the  master.  Any  attempt  to  refine, 
based  upon  the  notion  of  "grades"  in  the 
service,  or.  what  is  much  the  same  thing, 
distinct  "departments"  in  the  service  (\¥hioh 
departments  frequently  exist  only  In  the 
imagination  of  the  jndges  and  not  in  fact), 
will  only  breed  the  confusion  of  the  Ohio  and 
Kentucky  experiments,  whose  courts  have 
constructed  a  labyrinth  In  which  the  Judges 
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who  made  It  seem  to  be  able  to  "find  no  end 
in  wandering  mazes  lost." ' "  Pescbel  t.  C. 
M.  &  St.  P.  Ry.  Co.,  62  Wis.  338,  21  N.  W. 
289;  Hogan  v.  Field,  44  Hun,  72;  Marsh  t. 
Herman  (Minn.)  50  N.  W.  611. 

As  to  the  question  of  who  are  fellow  ilerr- 
ants  and  who  are  vice  principals,  the  Legis- 
lature of  this  state  has  not,  by  legislatire  act, 
determined;  and'  that  question  remains,  as 
stated  by  Justice  Brewer  in  B.  &  O.  R. 
Co.  V.  Baugh,  supra,  one  of  common  or  gen- 
eral law,  and  we  think  the  rule  more  conso- 
nant with  reason  and  Justice  Is  that  above 
designated  as  the  New  York  rule  or  criterion, 
and  is  that  the  master  is  liable  for  the  negli- 
gence of  an  employ^  who  represents  him  in 
the  discharge  of  his  personal  duties  to  his 
servants,  and  beyond  that  he  is  liable  only 
for  his  own  personal  negligence.  Or,  as  stat- 
ed in  section  23  of  McKlnney  on  Fel.  Serv.: 
"The  true  test,  it  is  believed,  whether  an 
employe  occupies  the  position  of  a  fellow 
servant  to  another  employ^,  or  is  the  repre- 
sentative of  his  master,  is  to  be  found,  not 
from  the  grade  or  rank  of  the  oCFending  or 
injured  servant,  but  it  is  to  be  determined 
by  the  character  of  the  act  being  performed 
by  the  ofltendlng  servant  by  which  another 
employ^  l8>  injured;  or,  in  other  words, 
whether  the  person  whose  status  is  in  ques- 
tion is  charged  with  the  performance  of  a 
duty  which  properly  belongs  to  the  master." 

Believing  that  to  be  the  correct  rule,  we 
will  now  proceed  and  apply  it  to  the  facts  of 
this  case.  Burke  had  charge  of  the  construc- 
tion of  said  building  for  the  master,  the  ap- 
pellants here.  It  was  not  a  large  bpilding 
or  structure  that  required  expert  scafiTold 
builders  to  erect  the  scaftolds.  It  appears 
that  the  respondent  and  the  man  Knowles 
who  erected  the  scaffold  were  fellow  work- 
men or  servants  engaged  principally  In  sup- 
plying the  brick  masons  with  bricks  and  mor- 
tar. The  northerly  side  of  the  building  had 
been  completed,  and  the  brick  masons  were 
proceeding  with  the  laying  of  the  bricks  on 
the  front  of  the  building.  Burke  directed 
Knowles  to  erect  a  scaffold  for  the  brick 
masons.  It  appears  that  the  scaffold  was 
put  up  in  two  or  more  sections,  and  It  re- 
quired two  Joists  or  crosspieces  to  be  put  up 
connecting  the  sections.  It  also  appears  that 
there  was  plenty  of  lumber  at  hand,  such  as 
was  used  there  in  erecting  such  scaffolds; 
that  said  Knowles  selected  two'  pieces  that 
were  2x8  inches  and  about  11  feet  long,  and 
used  them  as  Joists  or  crosspieces  for  the 
scaffolds;  that  while  he  held  them  in  posi- 
tion one  of  the  bricklayers  nailed  the  ends 
thereof;  that  while  that  was  being  done, 
Burke,  who  was  near  by,  and  after  the  Joist 
was  put  in  place,  assisted  Knowles  in  lay- 
ing some  of  the  floor  of  said  scaffold.  It  al- 
so appears  that  while  Knowles  was  putting 
up  said  Joist  the  respondent  was  at  the  north 
side  of  the  building,  clearing  away  some 
rubbish;  that  he  was  thereafter  called  by 
Burke,  and  directed  to  assist  Knowles  In 


completing  the  scaffold,  which  be  did.  After 
the  scaffold  was  completed,  the  appellant 
and  said  Knowles  proceeded  to  wheel  brick 
and  mortar  upon  said  scaffold  for  the  brick 
masons.  They  had  continued  that  work  for 
from  a  half  an  hour  to  an  hour,  and  as  both 
of  them  were  standing  on  one  section  of  said 
scaffold  it  gave  way  and  fell,  and  they  fell 
some  16  or  17  feet.  The  Injury  was  occasion- 
ed by  the  breaking  of  one  of  said  Joists  or 
crosspieces.  It  appears  that  said  Joist  hnd  a 
gnarl  or  knot  on  one  side  .thereof,  and  no 
doubt  weakened  it  to  some  extent.  One  of 
the  witnesses  testified  that  said  gnarl  could 
be  seen  from  only  one  side  of  the  crossplece, 
and  made  it  cross-grained  on  that  side.  The 
respondent  himself  testified  that  "from  the 
excessive  weight  of  this  brick  and  mortar  it 
broke,  and  I  fetl  below,"  and  Mr.  Knowles 
fell  with  him. 

The  question  arises  under  those  facts 
whether  It  was  the  duty  of  the  appellants  to 
construct  said  scaffold,  or  was  their  duty 
ended  In  that  regard  when  they  furnisbed 
sufficient  suitable  material  therefor?  We 
think  their  duty  ended  when  they  furnished 
sufficient  and  suitable  material,  and  the  fact 
that  Burke  d[irected  Knowles  to  build  this 
scaffold  and  the  appellant  to  assist  blm, 
and  was  there  for  a  little  while  himself,  dnd 
laid  a  few  boards  on  the  fioor  of  said  scaf- 
fold, does  not  make  the  appellants  liable. 
Clearly,  Burke  did  not  select  said  cross- 
piece,  but  left  that  with  Knowles,  the  re- 
spondent's fellow  servant.  That  being  true,, 
the  Injury  was  occasioned  by  Knowles'  Over-, 
sight  In  not  selecting  a  stronger  crossplece. 
It  was  no  part  of  the  duty  that  the  appel- 
lants owed  to  respondent  to  place  any  boards  ' 
on  said  scaffold;  and  because  Burke  laid  a 
few  boards  thereon  that  does  not  make 
his  act  the  act  of  the  appellants,  that  not 
being  a  personal  duty  that  the  appellants 
owed  to  the  respondent. 

It  is  further  shown  that  Burke  Instructed 
Knowles  to  make  the  scaffold  strong,  and 
to  be  sure  and  lap  the  planks  of  the.  floor 
thereof  over  the  Joists;  that  the  planks  that 
Burke  laid  thereon  T^ere  so  lapped,  but  the 
planks  laid  thereon  by  Knowles  and  the  re- 
spondent were  not  lapiied,  but  were  placed 
end  to  end — butted  up  against  each  other. 
The  accident,  no  doubt,  occurred  because  of 
Knowles'  failure  to  erect  the  scaffold  as  in- 
structed by  Burke,  and  because  of  the  ex- 
cessive amount  of  mortar  and  bricks  placed 
thereon,  and  for  neither  of  which  are  the 
appellants  liable. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  expressed  herein.  Costs 
are  awarded  to  appellants. 

STOCKSLAGER,  C.  J.,  and  AILSHIE,  J., 
concur. 

On  Rehearing. 

STOCKSLAGER,    C.    J.     CouiislUfor^^dfe^ 
spondeut,  with  his  usual  force  and  ability, 
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insists  that  the  court  has  misconstrued  the 
facts  and  misapplied  the  law  to  the  facts  as 
they  exist  in  this  case.  For  the  reason  that 
we  l^now  the  petition  Is  filed  in  good  faith, 
we  have  again  carefully  examined  the  facts 
as  they  api>ear  in  the  record.  The  question 
of  law  applied  to  the  facts  in  this  case,  as 
we  understood  them,  were  carefully  consid- 
ered before  the  case  was  assigned  to  Mr. 
Justice  SULLIVAN,  and  we  find  nothing  in 
the  petition  or. authorities  there  referred  to 
that  changes  our  views.  It  seems  to  me  that 
Mr.  Burke  toolc  every  precaution  to  have 
the  scaffold  so  consti'ucted  that  no  accident 
could  happen  with  reasonable  use  of  it  It 
is  apparent  that  the  direct  cause  of  the  acci- 
dent was  overloading  the  scaffold  with  bricit 
and  mortar.  It  Is  true  that  it  Is  showu  that 
one  of  the  Joists  upon  which  the  scaffold 
was  constructed  was  defective,  bnt  it  was 
not  shown  that  Mr.  Burke  was  in  any  way 
responsible  for  the  use  of  this  particular 
Joi^  He  had  given  ^is  instruction  as  to 
the  material  to  be  used  and  the  manner  of 
construction  of  the  scaffold,  and  it  appears 
that  there  was  sufficient  material  to  con- 
struct the  scaffold  according  to  his  direc- 
tions. It  seems  that  Mr.  Burke  had  business 
elsewhere  in  the  building,  and  left  the  com- 
pletion of  the  scaffold  to  Mr.  Knowles  and 
respondent;  that  It  was  not  constructed  ac- 
cording to  his  direction.  The  question  arises, 
would  the  scaffold  have  withstood  the  over- 
loading with  brick  and  mortar  had  the  work 
been  done  according  to  the  instructions  of 
.Mr.  Biu-ke?  Again,  to  what  extent  was  the 
joist  weakened  by  the  knot  or  gnarl?  There 
is  a  wide  field  for  speculation  and  theory 
here  if  it  was  necessary  to  indulge  in  them, 
but  under  the  facts  as  they  appear  in  the 
record  in  this  case  we  do  not  think  it  nec- 
essary to  enter  this  field.  In  any  other  view 
of  the  case  other  than  the  one  reached  In 
the  opinion  heretofore  filed,  contractors 
would  be  compelled  to  do  their  own  work,  or 
assume  the  risk  of  every  accident  which 
might  occur,  without  any  apparent  blame  up- 
on any  one  connected  with  the  construction  of 
the  building.  * 

The  petition  for  a  rehearing  is  denied. 

AILSHLE,  J.,  and  SULLIVAN,  J.,  concur. 


(11  Idabo,  163) 

AMERICAN    BONDING    CO.    OP    BALTI- 
MORE V.  REGENTS  OP  UNIVER- 
SITY OF  IDAHO  *et  ai. 

(Supreme  Court  of  Idaho,  June  14,  1905.     Or 
Rehearing,  July  11,  1905.) 

'l.  Building  Contbact— Bond  —  Consteuc- 

TION— RlOHTS    OF    SUBETY. 

A  lK)nd  that  provides  that,  if  the  prin- 
cipal siiall  fail  to  comply  with  aii  the  condi- 
tions of  the  contract  to  such  an  extent  that 
the  same  shall  lie  forfeited,  said  surety  shall 
have  the  right  and  privilege  to  assume  said  con- 
tract and  to  sublet  or  complete  same,  which- 
ever surety  may  elect  to  do,  provided  it  is  done 


in  accordance  with  the  contract,  is  a  legal 
and  valid  obligation,  and  the  company  may  elect 
to  complete  the  contract,  stand  on  the  terms 
of  the  bond,  or  voluntarily  rwy  any  damages 
resulting  from  the  principal's  default. 

2.  Samb— Assumption   of  DEFAOtTED   Coy- 

TBACT. 

Where  a  bonding  or  surety  comjjany  assume 
a  defaulted  contract,  it  assumes  all  defects  of 
the  principal's  work,  together  with  inferior  ma- 
terials used,  and  is  entitled  to  the  benefits  of 
the  contract  from  the  time  of  the  default  of 
the  principal,  together  with  any  sum  that  may 
be  due  the  principal  at  the  time  tlie  default  is 
declared. 

3.  Same— CouNTEBCLAiM— Stipulated    Dam- 

AOES— INSTBUCTIONS.  • 

Appellant  cannot  be  heard  to  complain  of 
an  instruction  that  respondent  cannot  recover 
on  a  counterclaim  for  stipulated  damages  at 
the  rate  of  $10  per  day  for  all  the  time  after 
the  work  should  have  been  completed  under  the 
contract  until  after  the  last  payment  has  been 
made  to  the  contractor,  when  a  similar  instruc- 
tion has  been  given  by  the  court  at  bis  re- 
quest. 

4.  Evidence— ExPEBTS— Costs  of  Material. 

A  witness  who  has  l>een  engaged  in  the 
hardware  and  plumbing  business  for  a  period 
of  five  years  and  more  may  testify  as  to  the 
difference  in  cost  of  materials  used  in  a  build- 
ing and  the  kind  the  contract  calls  for,  even 
though  he  testifies  that  bf  fixes  the  difference  in 
prices  from  a  catalogue  sent  out  by  a  wholesale 
donler  in  such  articles,  especially  where  he  tes- 
tifies that  he  has  compared  catalogue  prices  of 
various  wholesale  dealers  and  they  are  all  alike 
in  prices. 

(Ed.  Note. — For  cases  in  iMlnt,  see  vert.  20, 
Cent  Dig.  Evidence,  !|  1217,  2215,  2356%-] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nez  Perce 
Couuty;  E.  O.  Steele,  Judge. 

Action  by  the  American  Bonding  Company 
of  Baltimore  against  the  Regents  of  the  Uni- 
versity of  Idaho  and  P.  J.  Dullanty.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Afllrmed. 

W.  S.  Gilbert  aud  Orland  &  Smith,  for  ap- 
pellant   Forney  &  Moore,  for  respondenta 

STOCKSLAGER,  C.  J.  Appellant  commen- 
ced its  action  in  the  district  court  of  Latah 
county,  and  alleged  its  existence  as  a  corpora- 
tion under  and  by  virtue  of  the  laws  of  the 
state  of  Maryland,  and  that  the  defendant 
the  Regents  of  the  University  of  Idaho  is  a 
body  corporate  created  and  organized  under 
the  laws  of  Idaho. 

The  fom-th  allegation  is  that  the  defendant 
university  and  defendant  Dullanty,  on  the 
27th  day  of  July,  1901,  made,  executed,  and 
delivered  a  certain  agreement  in  writing,  a 
copy  of  which  is  made  a  part  of  this  com- 
plaint marked  "Exhibit  A." 

The  fifth  is  that,  to  secure  the  performance 
of  said  agreement  on  the  part  of  the  defend- 
ant Dullanty,  said  Dullanty  as  principal,  and 
plaintiff  as  surety,  on  the  27th  day  .of  July, 
1901.  executed  and  delivered  to  the  Regents 
of  the  University  of  Idaho  a  certain  l>ond.  a 
copy  of  which  is  annexed  to  this  complaint, 
marked  "Exhibit  B,"  aud  made  a  part  he:v- 
ot  Digitized  by  VJV^WVIV^ 
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Sixth.  That  Dullanty  performed  all  the 
matters  and  things  required  of  him  by  said 
contract  with  the  Regents  of  the  University, 
In  accordance  with  the  terms  thereof,  up  to 
about  February  24,  1902,  at  which  time  he 
threw  up  said  contract  and  wholly  abandoned 
the  same. 

Seventh.  That  on  the  27th  day  of  Febru- 
ary, 1902,  defendant  the  Regents  of  the  Uni- 
versity of  Idaho,  according  to  the  terms  and 
conditions  of  the  above-mentioned  bond,  no- 
tified and  requested  plaintiff  to  proceed  with 
said  contract  and  complete  the  same;  that  In 
compliance  with  said  notice,  and  in  accord- 
ance with  the  terms  of  said  contract  and 
bond,  the  plaintiff  Inuuediately  assumed  said 
contract,  and  fully  ^completed  the  same  at  its 
own  cost 

Eighth.  That  under  said  contract,  and  by 
direction  and  with  the  consent  of  the  defend- 
ant the  Regents  of  the  University  of  Idaho, 
said  Dullanty  furnished  extras  in  labor  and 
material,  not  called  lor  in  the  specifications 
mentioned  in  said  contract,  of  the  value  and 
agreed  price  of  $805. 

Ninth.  That  under  the  said  contract,  and 
by  direction  and  with  the  consent  of  the  de> 
fendant  the  Regents  of  the  University  of 
Idaho,  plaintiff,  after  it  had  assumed  said 
contract,  furnished  extras  in  labor  and  mate- 
rial, not  called  for  in  the  specifications  men- 
tioned in  said  contract,  of  the  value  and 
agreed  price  of  $428.53. 

Tenth.  That  plaintiff  expended  in  complet- 
ing said  contract  the  sum  of  $3,087. 

Eleventh.  That  defendant  the  Regents  of 
the  University  of  Idaho  has  paid  defendant 
Dullanty  under  said  contract  the  sum  of 
$8,135.10. 

Twelfth.  That  on  or  about  March  14,  1902, 
plaintiff  agreed  with  defendant  the  Regents 
of  the  University  of  Idaho  that  formal  ac- 
ceptance of  the  work  under  said  contract  be 
waived. 

Thirteenth.  That  plaintiff  completed  the 
work  under  said  contract  to  the  satisfaction 
of  it,  A.  Ritchie,  the  architect  mentioned  in 
said  contract,  and  the  Regents  of  the  Uni- 
versity of  Idaho;  and  that  on  or  about  the 
12th  of  June,  1902,  said  architect  and  the 
Regents  of  the  University  of  Idaho  accepted 
the  work  under  said  contract. 

Fourteenth.  That  on  or  about  the  12th  day 
of  June,  1902,  defendant  the  Regents  of  the 
University,  of  Idaho  promised  to  pay  plaintiff 
whatever  balance  was  due  on  account  of  said 
contract. 

Fifteenth.  That  on  the  12th  day  of  June, 
1902,  plaintiff  demanded  of  defendant  the 
Regents  of  the  University  of  Idaho  payment 
of  the  balance  due  under  the  contract,  to 
wit,  $1,358.45,  which  demand  said  defendant 
refused  and  still  refuses  to  comply  with. 

Sixteentli.  That  the  defendant  the  Regents 
of  the  University  of  Idaho  has  wholly  failed 
and  refused  to  make  any  final  settlement 
with  "the  plaintiff  under  said  contract  and 
bond,  and  that  there  ia  now  due  and  owing 


from  said  defendant  to  plaintiff  the  sum  of 
$1,358.43,  with  interest  at  the  legal  rate  from 
June  12,  1902,  to  date. 

That  the  defendant  Dullanty  claims  that 
there  is  still  due  him  from  the  Regents  of 
the  University  of  Idaho  certain  money  under 
said  contract 

The  obligations  of  "Exhibit  A"  above  refer- 
red to,  and  imiMrtant  for  a  determination  of 
the  questions  before  us,  are  as  follows: 

"Witnesseth,  The  said  contractor  does  here- 
by covenant,  promise  and  agree  to  and  with 
the  said  Regents  in  the  manner  following, 
that  is  to  say:  The  said  contractor  shall  and 
will,  for  the  consideration  hereinafter  named, 
on  or  before  the  1st  day  of  October.  A.  D. 
1901,  well  and  suflScientiy  erect  and  finish 
the  plumbing  work  and  the  steam  heating 
plant  of  the  Oirls'  Dormitory  Building,  and 
shall  and  will  on  or  before  the  Ist  day  of 
November,  A  D.  1901,  well  and  suflBcientiy 
erect  and  finish  the  plumbing  work  and  the 
steam  heating  and  power  plant  of  the  Science 
Hall  or  School  of  Mines  Building,  both  of 
said  buildings  being  now  In  the  course  of  con- 
struction upon  the  university  grounds  In  the 
City  of  Moscow,  Idaho;  said  plumbing  work 
to  be  done  according  to  the  drawings  and 
specifications  for  said  work  as  prepared  by 
W.  A.  Ritchie,  architect  and  signed  by  the 
parties  hereto;  and  said  steam  heating  and 
power  plant  to  be  done  according  to  the 
drawings  and  specifications  for  said  work  as 
prepared  by  W.  A.  Ritchie,  architect  and 
according  to  the  detail  drawings  and  spedfl- 
cations  submitted  by  the  said  contractor  with 
his  bid,  all  signed  by  the  parties  hereunto; 
all  of  said  work  to  be  done  In  a  good,  work- 
manlike and  substantial  manner  to  the  sat- 
isfaction of  the  architect  and  Regents,  and 
said  contractor  shall  procure,  provide  and 
supply  such  good,  proper  and  sufficient  ma- 
terials and  labor  of  all  kinds  whatsoever, 
and  all  scaffolding,  Inplements,  tools  and 
cartage  necessary  for  the  completion  and 
finishing  of  said  plumbiug  work  and  steam 
heating  and  power  in  said  building  in  a  sub- 
stantial and  satisfactory  manner  In  accord- 
ance with  said  plans,  specifications  and  de- 
tail drawings  for  the  sum  of  eight  thousand 
two  hundred  sixty  ($8,200.00)  dollars. 
I  "And  said  Regents  do  hereby,  for  them- 
j  selves  and  their  successors  in  office,  as  such 
I  regents,  and  for  and  on  behalf  of  the  Re- 
I  gents  of  the  University  of  Idaho,  and  for 
i  and  on  bfehalf  of  the  State  of  Idaho,  cove- 
j  nant,  promise  and  agree  to  and  with  the  said 
contractor,  .his  executors,  administrators  and 
assigns,  that  they,  the  Regents  of  the  Uni- 
versity of  Idaho,  shall  and  will,  in  consid- 
eration of  the  covenants  and  agreements  be- 
ing stricOy  performed  by  the  said  contractor 
as  specified  herein,  pay  or  cause  to  be  paid 
unto  the  said  contractor  the  sum  of  eight 
thousand  two  hundred  and  sixty  ($8200.00) 
dollars  in  the  following  manner,  to-wit: 
Payments  to  be  made  semi-monthly  upon 
estimates  to  be  prepar^^iii®  b^e  archltectlC 
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covering  the  value  of  all  materials  provided 
and  delivered  on  the  university  grounds  and 
the  value  of  all  labor  employed  ui)on  the 
'works  during  the  two  weeks  preceding,  less 
ten  per  cent  (10%)  of  the  total  value  of  the 
materials  and  labor  provided  which  said  ten 
per  cent  (10%)  shall  be  retained  until  the 
completion  of  said  plumbing  work  and  steam 
heating  and  power  plants  in  said  buildings 
and  the  final  acceptance  of  the  same  by  the 
architect  and  the  regents,  provided  that  each 
of  said  partial  payments  shall  be  made  only 
upon  certificates  being  first  presented,  signed 
by  the  said  W.  A.  Ritchie,  architect,  to  the 
effect  that  the  material  and  labor  upon 
-which  said  payments  are  to  become  due,  re- 
spectively, have  been  procured,  provided, 
supplied  and  performed  in  accordance  with 
the  drawings  and  specifications  and  in  com- 
pliance with  the  provisions  of  the  contract. 
And  it  is  hereby  further  agreed  by  and  be- 
tween the  parties  hereunto: 

"First  The  specifications  and  drawings 
are  intended  to  co-operate  so  that  any  ma- 
terial or  work  called  for  in  the  specifications 
and  not  shown  or  indicated  on  the  drawings, 
or  vice  versa,  are  to  be  procured,  provided, 
suppUed  and  performed  the  same  as  if  it 
were  particularly  set  forth,  mentioned,  in- 
dicated or  shown  in  both  the  drawings  and 
specifications,  to  be  true  meaning  and  Intent 
of  said  drawings  and  specifications. 

"Second.  The  contractor,  at  his  proper 
cost  and  expense,  is  to  procure,  provide  and 
supply  all  manner  of  materials,  labor,  scaf- 
folding, implements,  tools,  •cartage,  etc.,  of 
every  description  necessary  or  requisite  for 
the  performance  and  completion  of  this  con- 
tract. 

"Third.  Should  the  said  Regents  at  any 
time  during  the  progress  of  the  work  in  said 
buildings,  require  any  alterations,  deviations, 
additions,  omissions  from  the  drawings,  spec- 
ifications of  this  contract,  they  shall  be  at 
liberty  to  have  such  changes  made  and  the  . 
same  shall  in  no  way  or  manner  affect  or 
avoid  this  contract,  but  the  additional  cost, 
if  any,  of  such  changes  will  be  added  to  the 
contract  price  of  this  work  and  deduction 
shall  be  made  from  said  contract  price  for 
all  omissions  of  work  specified,  at  a  fair  and 
reasonable  valuation.  No  bill  will  be  allow- 
ed or  claim  paid  for  extra  materials  or  labor 
used  in  alterations,  deviations  or  additions 
to  the  work,  unless  such  alterations,  devia- 
tions or  additions  has  first  been  recommend- 
ed by  the  architect  and  approved  by  the 
Regents  and  the  price  thereof  agreed  upon  in 
writing  before  said  alterations  or  deviations 
or  added  work  Is  performed. 

"Fourth.  Should  any  dispute  arise  respect- 
ing the  true  value  of  any  extra  work  or 
omitted  work,  the  same  shall  be  valued  by 
two  competent  persons,  one  employed  by  the 
said  Regents  and  the  other  by  the  said  con- 
tractor, who  in  case  they  cannot  agree  as  to 
the  value  of  such  work  or  omitted  work, 
shall  name  an  umpire  whose  decision  shall 


be  final  and  binding  upon  all  the  parties  to 
this  contract.  . 

"Fifth.  Should  the  said  contractor  at  any 
time  during  the  progress  of  said  work  refuse 
or  neglect  to  procure,  provide  or  supply  a 
sufficiency  of  suitable  materials  or  work- 
men, the  Regents  shall,  upon  the  advice  of 
the  architect,  have  the  power  to  procure, 
provide  or  supply  the  requisite  materials  or 
workmen  after  tliree  days'  notice  to  said 
contractor  to  finish  the  work  on  said  build- 
ings and  all  expense  so  incurred  by  the  sold 
Regents  shall  be  deducted  from  the  amount 
remaining  due  to  the  said  contractor  under 
this  contract  fit  the  time  of  said  default. 

"Sixth.  The  said  contractor  shall  wltliin 
twenty-four  hours  after  receiving  written  no- 
tice to  that  effect  from  the  architect  and  re- 
gents, proceed  to  remove  from  the  buildings 
or  from  the  grounds  all  condemned  mate- 
rials, whether  worked  or  unworked,  and  shall 
take  down  such  portions  of  all  work  as  may 
be  condemned  by  the  said  architect  and 
Regents  as  being  unsound  or  improper  or  In 
any  way  failing  to  conform  to  the  drawings 
and  specifications  and  the  conditions  of  the 
contract 

"Seventh.  Shonld  any  dispute  arise  re- 
specting the  true  construction  or  meaning 
of  the  drawings  or  specifications,  the  same 
shall  be  referred  to  the  architect  whose  de- 
cision thereon  and  upon  all  matters  pertain- 
ing thereto  shall  be  final  and  conclusive; 
and  should  It  appear  that  the  work  hereby 
Intended  to  be  done  or  any  matters  relative 
thereto  are  not  sufficiently  xletalled  or  ex- 
plained in  the  said  drawings  or  specifica- 
tions, the  architect  will  prepare  such  addi- 
tional details,  drawings  or  furnish  such  ex- 
planation as  may  be  necessary,  and  the  said 
contractor  shall  construct  such  portion  of 
the  work  in  accordance  with  such  additional 
detail  drawings  or  such  explanations  as  a 
part  of  this  contract  so  far  as  they  may  be 
consistent  with  the  original  drawings  and 
specifications. 

"Eighth.  The  said  contractor  shall  cover 
and  protect  all  portions  of  the  plastering, 
carpentry  work  and  materials  in  the  building 
and  protect  the  same  from  damage  by  rea- 
son of  carelessness  of  bis  employees  in  and 
about  the  building  at  all  times  during  the 
construction  of  this  work,  and  any  such 
damage  shall  be  riepalred  and  made  good  by 
the  said  contractor  at  his  own  cost.  The 
Regents  shall  not  In  any  manner  t>e  answer- 
able or  accountable  for  any  Injury  to  any 
person  or  persons  employed  on  this  work  In 
or  about  the  said  buildings,  or  for  any  loss 
or  damage  that  shall  or  may  happen  to  the 
said  work  or  to  said  bjiildings,  or  in  any 
part  or  parts  thereof  respectively,  or  for  any 
materials  or  things  used  and  employed  in  or 
about  the  construction  or  finishing  of  the 
same  at  any  time  during  the  progress  of  this 
work  in  said  buildings. 

"Ninth.  Said  contractor  shall  permit  the 
arcMtect  and 
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pointed  by  the  architect  aud  Regents,  to  visit 
and  inspect  the  said  work,  or  any  part  there- 
of, at  all  times  during  the  progress  of  the 
same,  and  shall  provide  sufllcient,  safe  and 
proper  facilities  for  such  inspection. 

"Tenth.  The  said  contractor  shall  and  ■will 
proceed  with  the  work  and  every  part  there- 
of in  a  prompt  and  diligent  manner,  and 
shall  not  hinder  or  delay  the  work  of  any 
and  all  co-operating  contractors  or  sub-con-' 
tractors  in  or  about  said  building,  and  shall 
and  will  fully  complete  and  finish  the  said 
work  in  accordance  with  said  drawings  and 
Bpeclficatlons  and  tlie  terms  of  this  contract 
on  or  before  the  dates  hereinbefore  mention- 
ed for  the  completion  ot  the  work  in  each 
of  said  buildings  respectively,  if  the  said 
work  shall  not  be  completed  in  each  of  said 
buildings  within  the  time  hereinbefore  men- 
tlonM,  then  the  said  contractor  shall  pay' 
to  the  said  Regents  for  each  day's  delay  aft- 
er the  date  for  the  completion  of  the  said 
work  in  each  of  said  buildings,  respectively, 
above  fixed,  the  sum  of  ten  ($10.00)  dollars, 
as  liquidated  damages,  provided,  however, 
that  should  any  portion  of  said  delay  have 
been  caused  by  reason  of  fire  or  by  changes 
or  alterations  in  the  said  plans,  specifica- 
tions and  buildings  or  by  labor  strikes  or 
by  reason  of  the  acts  of  any  co-operating 
contractor  or  sub-contractor  or  by  any  ac- 
tion of  the  said  Regents,  and  should  the 
architect  certify  that  an  allowance  of  addi- 
tional time  should  be  made  on  account  of 
said  delay,  then,  and  in  that  event,  said 
contractor  shall  be  released  from  the  pay- 
ment of  the  stipulated  damages  for  the 
time  so  certified  by  the  architect  and  no 
more. 

"Eleventh.  And  it  is  mutually  agreed  by 
and  between  the  parties  hereunto  that  the 
said  contractor  shall  construct,  finish  and 
complete  the  steam  pipe  mains  and  returns 
between  the  said  buildings  in  accordance 
with  the  plans  and  specifications  for  the 
agreed  pric6  of  one  and  5/100  ($1.05)  dollars 
per  lineal  foot,  and  that  upon  the  completion 
of  this  portion  of  said  work  the  architect 
shall  measure  this  steam  main  and  returns 
and  shall  issue  a  certificate  for  the  amount 
due  said  contractor  for  said  work  at  the 
agreed  price. 

"Twelfth.  This  contract  shall  be  of  force 
and  effect  only  after  the  said  contractor  shall 
have  executed  and  delivered  a  good  and  suf- 
ficient bond  for  the  faithful  performance  of 
his  contract  and  for  the  payment  of  all  ma- 
terials and  labor  entering  into  the  construc- 
tion of  said  work,  which  bond  shall  be  in 
the  amount  of  five  thousand  ($5000.00)  dol- 
lars, with  some  acceptable;  surety  company  as 
surety  to  said  bond. 

"In  witness  whereof,  the  said  Regents  of 
the  University  of  Idaho,  by  resolution  of  the 
board  of  Regents,  have  caused  these  presents 
to  be  subscribed  by  the  president  and  sec- 
retary, and  its  corporate  name  and  seal  to 
be  affixed  hereunto,  and  the  said  contractor 


has  hereunto  set  his  hand  and  seat  this  27tb 
day  of  July,  A.  D.  1001. 

"The  Regents  of  the  University  of  Idaho, 
"By  .Ino.  B.  Goode,  President. 

"George  C.  Parkinson,  Secretary. 
"P.  J.  DuUanty." 

The  bond  referred  to  as  "Exhibit  B"  is  of 
the  character  in  common  use  by  companies 
of  the  character  of  the  plaintiff.  The  con- 
ditions of  the  bond  above  referred  to  ara  as 
follows: 

"That  If  the  said  principal  shall  well,  truly 
and  faithfully  comply  with  all  the  tepms, 
covenants  and  conditions  of  said  contract  on 
bis  part  to  be  kept  and  performed  according 
to  its  tenor,  then  this  obligation  is  to  be  null 
and  void,  otherwise  to  be  and  remain  in  full 
force  and  virtue  in  law. 

"This  bond  is  Issued  subject  to  the  follow- 
ing provisions:  Provided,  that  said  surety 
shall  be  notified  in  writing  of  any  act  on  the 
part  of  the  said  principal,  or  his  agent  or 
employees,  which  shall  involve  a  loss  for 
which  the  said  surety  is  responsible  bereim- 
der,  immediately  after  the  occurrence  of 
such  act  shall  have  come  to  the  knowledge 
of  the  duly  authorized  representative  or  rep- 
resentatives of  the  Regents  of  thp  University 
of  Idaho,  a  body  corporate,  who  shall  have 
the  supervision  of  the  completion  of  said  con- 
tract, and  a  registered  letter  mailed  to  the 
president  of  said  surety,  at  its  principal  of- 
fice in  Baltimore  City,  Md.,  shall  be  deemed 
sufllcient  notice  within  the  meaning  of  thlr ' 
bond. 

"Provided,  further,  that  If  the  said  prin- 
cipal shall  fall  to  comply  with  all  the  condi- 
tions of  said  contract  to  such  an  extent  that 
the  same  shall  be  forfeited,  then  said  surety 
shall  have  the  right  and  privilege  to  assume 
said  contract  and  to  sub-let  or  complete  same, 
whichever  said  surety  may  elect  to  do.  pro- 
vided it  is  done  In  accordance  with  said  con- 
tract. 

"Provided  further,  that  In  th?«vent  of  any 
breach  of  the  conditions  of*  this  bond,  said 
surety  shall  be  subrogated  to  all  the  rights 
and  properties  of  said  principal  arising  out 
of  said  contract,  and  all  deferred  payments 
and  any  and  all  moneys  and  properties  at 
that  time  due  and  payable  or  that  may  there- 
after become  due  and  payable  to  the  said 
principal,  under  and  by  Virtue  of  said  con- 
tract shall  be  credited  upon  any  claim  the 
said  the  Regents  of  the  University  of  Idaho, 
a  body  corporate,  may  make  upon  said  surety 
because  of  said  breach. 

"Provided  further,  that  any  suits  at  law 
or  proceedings  in  equity  brought  against  this 
bond,  to  recover  any  claim  hereunder,  must 
be  instituted  within  six  months  after  the  first 
breach  of  said  contract. 

"And  provided  further,  that  said  surety 
shall  not  be  liable  for  a  greater  sum  than  five 
thousand  ($50(X).00)  dollars  because  of,  or  on 
account  of  this  bond. 

"And  provided  lastly,  that  the  assured  or 
the  superintendent  of  the  work  must  give  the 
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said  surety  due  notice  before  the  last  pay- 
ment under  the  contract  herein  referred  to, 
Is  made  to  the  principal,  otherwise  this  ob- 
ligation shall  be  void  as  to  any  liability  of 
the  surety  hereunder."  . 

The  defendant  in  its  answer,  for  the  want 
of  knowledge  and  information,  denies  allega- 
tions 1  and  2  of  the  pomplaint,  and  admits 
paragraphs  3  and  4;  admits  that,  as  alleged 
in  paragraph  5,  on  the  27th  day  of  July,  1901, 
defendant  Dullanty,  as  principal,  and  plain- 
tiff as  surety,  executed  to  defendant  Univer- 
sity, of  Idaho  a  certain  bond,  of  which  "Ex- 
hibit B"  is  a  substantial  copy,  but  denies  the 
balance  of  information  or  knowledge;  denies 
allegation  6;  admits  allegation  7,  wherein  it 
Is  stated  that  the  defendant  University  of 
Idaho  notified  and  requested  the  Americac 
Bonding  &  Trust  Company  of  Baltimore  City, 
the  above-named  surety  of  tlie  defendant  P. 
J.  Dullanty,  to  proceed  with  said  contract 
and  complete  the  same,  but  denies  that  it 
ever  notified  or  requested  the  pjaintift  to  pro- 
ceed with  said  contract  or  complete  the  same, 
and  denies  that  said  plaintiCF,  or  any  one 
else,  ever  completed  the  said  contract  at  his 
own  cost  or  otherwise;  denies  all  of  para- 
graphs 8  and  9,  and  all  the  allegations  of  the 
complaint,  and  by  way  of  a  separate  defense 
and  counterclaim  says: 

(1)  That  defendant  University  of  Idaho  la 
a  body  corporate,  and  that  until  about  April, 
1902,  the  American  Bonding  &  Trust  Com- 
pany of  Baltimore  City  was  a  corporation. 

(2)  Avers  the  contract  between  defendant 
university  and  Dullanty. 

(3)  The  execution  and  delivery  of  the  bond 
set  out  in  the  complaint  as  plaintiff's  "Exhib- 
it B." 

(4)  That  immediately  thereafter  Dullanty 
entered  upon  the  performance  of  the  con- 
tract, and  furnished  a  part  or  portion  of  the 
materials  required  before  the  performance 
of  the  same,  and  caused  to  be  performed  a 
part  of  the'^oijk  and  labor  required  by  the 
terms  thereof. 

The  fifth  avers  that  said  Dullanty  did  not 
perform  the  conditions  of  said  contract,  by 
completing  the  steam-heating  plants  of  the 
Girls'  Dormitory  Building  on  on  before  Oc- 
tober 1,  1901.  and  did  not  erect  and  finish  the 
plumbing  work  and  the  steam-heating  plants 
of  the  Science  Hall  or  School  of  Mines  Build- 
ing on  or  before  the  1st  day  of  November, 
1901;  and  that  on  or  about  the  13th  day  of 
January,  1902.  he  forfeited  said  contract,  and 
the  said  surety,  the  American  Bonding  & 
Trust  Company,  did  assume  said  contract, 
and  undertook  to  perform  all  the  terms  and 
conditions  to  be  kept  and  performed  by  said 
Dullanty. 

(6)  Avers  that  from  the  Ist  day  of  October. 
1901,  to  said  13th  day  of  January,  1902,  said 
Dnilantj'  had  become  Indebted  to  this  defend- 
ant In  the  sum  of  $1,050  under  the  terms  of 
said  contract  for  delay  or  failing  to  perform 
and  complete  the  work  required  to  be  done  by 
the  terms  of  the  contract  on  the  building 


designated  as  the  "Girls'  Dormitory,"  and  In 
the  further  sum  of  $740  for  delay  In  falling 
to  perform  and  complete  the  work  In  the  Sci- 
ence Hall  or  School  of  Mines  Building,  no 
part  of  which  has  been  paid. 

(7)  That  up  to  January  13,  1902,  this  de- 
fendant bad  paid  to  Dullanty  $6,930  in  com- 
pliance with  the  terms  and  conditions  of  said 
contract,  and  upon  estimates  made  by  W.  A 
Ritchie  upon  materials  furnished  and  labor 
performed  by  Dullanty,  4nd  had  promised 
and  agreed  to  pay  Crane  Company  of  Port- 
land, Or.,  the  sum  of  $1,160  for  goods  and 
material  sold  to  the  said  Dullanty  to  be  used 
by  said  Dullanty  In  performing  the  condi- 
tions of  said  contract,  which  said  Crane  Com- 
pany delivered  to  Dullanty  upon  the  promise 
of  this  defendant  to  pay  said  sum  of  $1,160. 

(8)  Avers  that  on  January  13,  1902,  Dul- 
lanty having  failed  to  comply  with  all  the 
conditions  of  the  contract,  the  plaintiff,  act- 
ing under  an  option  reserved  In  said  bond,  did 
assume  said  contract,  and  undertake  to  per- 
form the  requirements  of  said  contract. 

(9)  Avers  that  said  bonding  company  fail- 
ed for  a  period  of  57  days  after  the  13th 
day  of  January,  1902,  to  perform  said  con- 
tract, so  that  said  buildings  or  either  of  them 
could  be  occupied,  and  thereby  became  In- 
debted to  this  defendant  In  the  sum  of  $1.- 
140  for  delay  In  erecting  and  finishing  the 
plumbing  work  and  the  steam  beating  of  the 
Bald  Girls'  Dormitory  and  said  Science  Hall 
or  School  of  Mines  Building  as  provided  for 
In  said  contract. 

nO)  That  said  American  Bonding  &  Tmst 
Company  failed  to  furnish  the  materials  and 
perform  the  work  and  requirements  called 
for  by  said  contract  in  this,  to  wit:  That 
the  soil  pipe  mains  do  not  exceed  4  inches  in- 
side diameter,  and  the  principal  branches  do 
not  exceed  4  Inches  inside  diameter;  that  no 
caps  of  any  kind  were  or  ate  provided  on 
the  ventilator  stacks;  that  the  lead  pipes 
under  the  various  fixtures  provided  and  pla- 
ced under  said  contract  were  not  rubbed 
bright  and  varnished;  that  no  hose  or  hose 
rack  was  provided  for  the  third  floor  of  the 
Science  Hall  or  School  of  Mines  Building; 
that  the  two  water-closets  in  lavatory  on  the 
basement  floor  of  the  dormitory  were  not  put 
in;  that  the  50  feet  of  1%  inch  rubber-lined 
cotton  hose  for  one  swinging  hose  rack  was 
not  provided  In  the  Girls'  Dormitory;  that 
no  T-handle  brass  stopcocks  were  placed 
In  the  supply  pipes  of  the  washbowls  in  the 
bathrooms  of  the  dormitory;  that  no  T- 
bandle  brass  cock  with  side  outlet  drain 
was  placed  in  the  main  supply  for  hot  and 
cold  water  In  each  toilet  room,  nor  was  any 
waste  pipe  placed  to  connect  therewith  for 
the  purpose  of  draining  out  pipes  of  that 
room  in  case  of  breaks  or  leaks;  that  no  safe 
pans  of  any  kind  were  placed  in  the  water- 
closets  and  wash-basins  on  the  first  and  sec- 
ond floors  of  said  building,  nor  was  there 
any  safe  waste  mains  to  be  carried  to  the 
outside  of  the  bull^p[zffli|^  separate  drain- 
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pipe  outlet  to  the  sewer;  all  corners  slabs  for 
single  wash-basins  are  only  eight  inches,  nor 
was  there  any  bronze  Iron  brackets  placed 
under  each  marble  washstand,  nor  was  the 
kitchen  provided  with  a  slop  sink  with  brass 
flushing  rim  on  combination  trap  stand,  nor 
were  hose-bib  faucets  and  siphon  cistern  on 
iron  brackets  with  nickel-plated  chain  and 
pull  provided;  urinal  stalls  are  only  2  feet 
wide  and  6  feet  6  in<:;he8  lilgh;  the  back 
ends  and  partition  slabs  are  only  %  inch- 
thick;  the  floor  slab  Is  only  1^  Inches  thick; 
the  floor  slab  has  no/  gutter,  and  is  not 
grooved,  ano  has  no  outlet  in  the  slab,  is 
not  fitted  with  strainer  or  connection  to 
waste  safe  branch  and  main,  nor  was  any 
automatic  flushing  tank  placed  above  the 
urinal  stalls  as  provided  for  in  said  contract. 

Under  the  head  of  "Engine  and  Connec- 
tion," the  specifications  referred  to  in  said 
contract  provide  as  follows: 

"The  three  inch  high  pressure  steam  sup- 
ply pipe  from  high  pressure  header  is  in- 
cluded in  these  speciflcatlons.  If  this  engine 
referred  to  is  in  place  and  ready  for  connec- 
tion thereto,  the  same  are  to  be  made  by 
this  contractor.  In  lire  steam  connection 
from  high  pressure  main,  place  a  three  inch 
Austin  grease  elinator  and  three  inch  gate 
valve.  In  the  exhaust  connection  from  en- 
gine place  plugged  tee  for  connection  for 
plumber's  tank,  also  a  five  inch  Austin  grease 
elinator  near  low  pressure  connection.  From 
engine  run  a  five  (5)  inch  exhaust  pipe 
through  roof  and ,  to  a  point  sLx  feet  above 
roof.  Provide  this  exhaust  pipe  with  a  five 
(5)  inch  Davis  noiseless  back  pressure  valve. 
The  top  of  this  exhaust  head  to  be  provided 
with  a  five  (5)  inch  Lyman  patent  galvanized 
exhaust  bead.  From  this  exhaust  head  run 
a  one  (1)  Inch  relief  to  trap  In  teller  room,"' 
no  part  or  portion  of  which  fixtures  was  plac- 
ed, supplied,  or  provided  by  the  said  Ameri- 
can Bonding  &  Trust  Company  of  Balti- 
more City. 

Specifications  further  provide:  "Furnish 
and  place  in  boiler  room,  where  shown  on 
plans,  one  (1)  Worthlngton,  Deen  or  Snow 
automatic  feed  pump  and  receiver,  sl/e 
5^4x3^5  and  brass  fitted.  This  pump  and 
receiver  to  be  used  only  when  heating  system 
is  in  operation.  To  be  provided  with  a  De- 
troit Light  Feed  Lubricator. 

"Foundation:  The  foundation  for  the 
pump  and  receiver  and  the  supply  tank  to  be 
set  on  a  suitable  solid  brick  or  stone  founda- 
tion with  a  stone  cap  6  inches  thick,"  in  lieu 
of  which  the  said  American  Bonding  &  Trust 
Company  of  Baltimore  City  placed  a  cheap 
wooden  tank  for  receiver,  and  an  inferior 
pump,  set  on  wooden  plank,  for  a  founda- 
tion. 

Said  specifications  further  provide:  "Fur- 
nace and  sink  to  level  of  boiler  room  fioor. 
One  cast  Iron  blow-off  catch  basin  24  inches  In 
diameter  and  36  inches  deep  provided  with 
three  (3)  Inch  outlet  and  removable  cover. 
Tills  basin  to  receive  blow-ofC  from  boilers, 
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tank  and  trap.  tYom  catch  basin  run  a  1^ 
Inch  vapor  pipe  to  a  point  above  roof," 
no  part  of  which  was  supplied  or  provided. 
Xor  were  any  galvanized  sleeves  provided 
where  pipes  passed  through  the  fioors  of 
said  buildings  and  two  80  ft  radiators,  pro- 
vided for  in  said  contract  to  be  placed  in  the 
third  story  of  said  building,  known  as  the 
Science  Hall  or  School  of  Mines,  were  not 
placed  or  erected  therein  and  other' various 
and  divers  omissions  not  herein  mentioned, 
to  defendant's  damage  In  the  sum  of  two 
thousand  dollars. 

(11)  That  the  plumbing  work  and  steam- 
heating  and  power  plants  in  said  buildings 
furnished  and  provided  by  the  American 
Bonding  &  Trust  Company  of  Baltimore  City, 
In  completing  said  contract  after  it  had  as- 
sumed the  same,  are  greatly  inferior  to,  and 
of  less  value  than,  the  plumbing  work  and 
steam-heating  and  power  plants  provided 
for  said  buildings  by  the  terms  of  said  con- 
tract, and  that  the  difference  in  value  be- 
tween the  said  plumbing  work  and  steam- 
heating  and  power  plants  furnished  and 
placed  in  said  building  by  the  said  American 
Bonding  &  Trust  Company  and  the  plumb- 
ing work  and  steam-heating  and  power 
plants  for  said  buildings  provided  for  in  said 
contract  is  the  sum  of  f 2,000;  that  neither 
the  said  W.  A.  Ritchie,  the  architect  men- 
tioned in  said  contract,  nor  this  defendant, 
has  accepted  said  plumbing  work  or  steam- 
heating  or  power  plants  in  said  building,  or 
either  of  them,  or  any  part  or  portion 
thereof. 

(12)  That  some  time  prior  to  the  said  13th 
day  of  January,  1902,  when  the  said  American 
Bonding  &  Trust  Company  of  Baltimore 
City  assumed  the  said  contract  by  the  said 
P.  J.  Dullanty  forfeited  as  above  set  forth, 
the  said  P.  J.  Dullanty  had  purchased  from 
Crane  Company,  of  Portland,  Or.,  certain 
goods  and  materials  to  the  amount  of  $1,- 
160,  to  l>e  used  by  him,  the  said  P.  J.  Dul- 
lanty, in  erecting  and  finishing  the  plumb- 
ing work  and  steam-heating  plant  of  the 
Girls'  Dormitory  Building,  and  the  plumbing 
work  and  steam-beating  and  power  plant  of 
the  Science  Hall  or  School  of  Mines  Build- 
ing mentioned  In  said  contract. 

(13)  That  prior  to  the  delivery  of  said 
goods  and  materials  by  Crane  Company  to 
the  said  P.  J.  Dullanty  on  about  December 

,  1901,  this  defendant,  at  the  request 

of  said  P.  J.  Dullanty,  promised  and  agreed 

.  to  pay  to  the  said  Crane  Company,  for  said 
goods,  f.  o.  b.  cars,  Moscow,  the  sum  of 
|1,160,  and,  in  consideration  of  said  promise 
so  made  by  this  defendant,  the  said  Crane 
Company  did  deliver  said  goods  and  materi- 
als to  the  said  P.  J.  Dullanty. 

(14)  That  on  the  said  13th  day  of  January, 
A.  D.  1002,  when  the  said  American  Bonding 
&  Trust  Company  of  Baltimore  City  assum- 
ed said  contract  as  above  set  forth.  It  prom- 
ised and  agreed  to  and  with  this  defendant 
that  if  the  said  W.  A.  Ritchie  would  issue  i^ 
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certificate  of  estimate  In  the  sum  of  $1,205.- 
10  upon  tbe  material  theretofore^  furnished 
and  the  work  theretofore  performed  by  the 
said  P.  J.  Dullanty  imder  said  contract,  that 
it,  the  said  American  Bonding  &  Trust  Com- 
pany of  Baltimore  City,  out  of  the  proceeds 
received  from  such  estimate,  would  pay  to 
the  said  Crane  Company  the  said  sum  of 
$1,160,  which  this  defendant  had  promised 
and  agreed  to  pay,  and  to  save  this  defend- 
ant harmless  therefrom. 

(15)  That  in  consideratioq  of  said  promise 
made  by  the  said  American  Bonding  &  Trust 
Company  of  Baltimore,  and  its  further  prom- 
ise to  immediately  proceed  to  sufficiently 
erect  and  finish  the  plumbing  work  and  the 
steam-beating  plant  of  the  Girls'  Dormitory 
Building  and  the  steam-heating  and  power 
plant  and  the  plumbing  work  of  the  Science 
Hall  or  School  of  Mines  Building,  mentioned 
In  said  contract,  this  defendant  consented 
that  the  said  W.  A.  Ritchie,  architect  afore- 
said, issue  such  certificate  of  estimate,  and 
that  the  same  was  delivered  to  the  American 
Bonding  &  Trust  Company  of  Baltimore  City. 

(16)  That  the  said  American  Bonding  & 
Trust  Company  of  Baltimore  City  received 
upon  said  certificate  the  sum  of  $1,205.10, 
but  failed  to  pay  to  the  said  Crane  Com- 
pany, of  Portland,  Or.,  the  said  sum  of  $1,- 
100,  or  any  part  or  portion  thereof,  and  con- 
verted the  said  sum  of  $1,160,  so  paid  to  It 
by  this  defendant,  to  its  own  use  and  benefit, 
to  plaintiff's  damage  in  the  sum  of  $1,100, 
with  Interest  thereon  from  the  said  13th  day 
of  January,  A.  D.  1902,  (it  the  rate  of  7  per 
cent,  per  annum. 

(17)  That  upon  an  examination  of  the 
plaintiff's  complaint  herein  filed  and  verified 
by  W.  a  Gilbert,  attorney  for  plaintiff,  this 
defendant  is  informed  and  believes,  and  upon 
such  information  alleges  the  truth  to  be  that 
the  plaintiff  herein,  American  Bonding  Com- 
pany of  Baltimore,  a  corpoistion,  has  suc- 
ceeded to  all  the  property  and  righte,  and  is 
liable  for  all  the  debts,  defaults,  and  obliga- 
tions, of  the  said  American  Bonding  &  Trust 
Company  of  Baltimore  City,  the  surety  above 
mentioned. 

Upon  these  pleadings  this  case  was  sub- 
mitted to  a  Jury,  and  on  thfe  8th  day  of  Jan- 
uary, 1904,  a  Judgment  was  entered  In  favor 
of  the  defendant  on  his  counterclaim  in  the 
sum  of  $1,844.23,  being  the  amount  found  by 
the  Jury.  The  appeal  is  from  the  Judgment 
and  the  order  of  the  court  overruling  plain- 
tiff's motion  for  a  new  trial. 

We  find  32  errors  assigned  In  the  record, 
largely  based  upon  the  ruling  of  the  trial 
court  in  the  admission  and  rejection  of  evi- 
dence and  the  giving  and  refusal  to  give  in- 
structions. There  is  no  dispute  as  to  the 
execution  and  delivery  of  the  contract,  its 
terms  and  conditions;  neither  is  there  any 
controversy  over  the  execution  and  delivery 
of  the  bond,  with  its  obligations.  It  is  also 
an  undifsputed  fact  that  appellant  undertook 
to  perform  the  terms  and  conditions  of  the 


contract  after  it  was  Informed  that  Dullanty 
had  defaulted  in  his  obligations  as  shown  by 
such  contract  with  the  Regents  of  the  Uni- 
versity of  Idaho. 

The  important  questions,  and  the  control- 
ling ones,  are  as  to  the  responsibility  of  the 
appellant  after  it  assumed  the  contract  of 
Dullanty,  and  the  sufficiency  and  competency 
of  the  evidence  of  the  respondent  university 
to  support  its  counterclaim.  It  Is  argued  by 
counsel  for  respondent  that,  "when  appellant 
was  informed  of  the  default  of  DuUauty  to 
comply  with  the  conditions  of  the  contract, 
it  had  the  privilege  of  standing  upon  the 
terms  of  its  bond;  it  could  voluntarily  pay 
any  damages  resulting  from  DuUauty's  de- 
faults, or  it  could  voluntarily  assume  Dul- 
lanty's  contract  and  undertake  to  perform 
and  complete  the  same."  We  think  this  is  a 
correct  statement  of  the  law,  hence  the  rela- 
tions between  the  appellant  and  the  univer- 
sity are  the  same  as  if  Dullanty  were  suing 
the  Regents  of  the  University  of  Idaho  for 
a  balance  due  on  his  contract  and  the  latter 
were  attempting  to  counterclaim  against  his 
cause  of  action. 

Counsel  for  appellant  say;  "The  board  of 
regents  were  themselves  first  in  fault,  and 
did  not  comply  with  the  provisions  of  the 
bond  under  which  appellant  was  bound,  in 
that  the  respondent  did  not  give  the  appel- 
lant notice  of  the  occurrence  of  acts  which 
might  and  did  occasion  loss  to  the  appellant 
at  such  time,  nor  in  the  manner  provided  by 
the  bond."  It  seems  to  be  conceded  that  ap- 
pellant was  not  notified  of  the  default  of 
Dullanty  in  the  fulfillment  of  his  contract 
until  about  the  28th  day  of  December,  1801. 
This  being  true,  respondent  could  not  coun- 
terclaim against  appellant  the  liquidated 
damages  provided  for  in  the  contract  of  Dul- 
lanty with  respondent  university.  When  ap- 
pellant was  notified  that' Dullanty  had  de- 
faulted, and  it  assumed  to  carry  out  the 
terms  of  the  contract,  it  Immediately  became 
liable  to  respondent,  the  university,  for  all 
Inferior  work  done  by  Dullanty,  also  the  dif- 
ference In  value  between  the  articles  used 
by  Dullanty  and  the  articles  called  for  by 
the  contract — if  articles  differing  from  or  In- 
ferior were  used — and  any  damage  that  may 
have  been  caused  by  the  use  of  inferior  ar- 
ticles. 

Learned  counsel  for  appellant'  Insist  that, 
respondent  having  failed  for  a  period  of 
about  two  months  to  notify  it  of  the  failure 
of  Dullanty,  no  liability  exists  against  ap- 
pellant for  any  damages  which  may  have 
been  sustained  by  resiK>ndent  by  reason  of 
Dullanty  having  failed  to  comply  with  the 
terms  of  his  contract  We  cannot  agree  with 
this  contention.  It  is  shown  that  appellant, 
after  it  had  the  notice,  assumed  the  contract, 
and  was  paid  the  sum  of  $1,205.10  then  dui> 
Dullanty  on  the  contract  When  appellant 
accepted  the  $1,205.10  and  took  charge  of  the 
work  under  the  contract.  It  thereby  agreed  to 
make  good  any  defects  In  work  or  materials. 
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both  before  and  after  it  aasumed  the  con- 
tract It  cannot  assume  the  unfinished  con- 
tract that  it  had  agreed  by  the  terms  of  its 
obligations  to  have  performed,  receive  the 
l)enefit8,  if  any,  from  the  contract,  and  escape 
the  liabilities  under  the  terms  of  the  contract 
between  Dullanty  and  respondent  university. 
The  authorities  cited  by  appellant  in  support 
of  its  contention  in  tills  particular  are  not 
applicable  to  the  facts  as  shown  by  the  rec- 
ord in  this  case. 

If  it  is  disclosed  by  the  record  that.  In 
determining  the  respective  rights  of  appel- 
lant and  respondent  the  University  of  Idaho, 
the  Jury  took  into  consideration  and  allowed 
respondent  any  sum  on  Its  counterclaim  as 
damages  for  the  time  between  the  date  the 
work  should  have  been  completed  by  Dul- 
lanty and  the  time  when  api$ellant  assumed 
the  contract.  It  was  error,  and  a  new  trial 
should  be  granted.  It  will  be  observed  that 
the  respondent  university  In  their  offset  by 
their  counterclaim  aver  that  by  the  use  of 
inferior  materials  used  in  the  construction  of 
the  contract  work  It  has  been  damaged  in 
the  sum  of  $2,000.  Another  claim  is  that  the 
respondent  agreed  to  pay  to  Crane  &  Co.,  at 
the  request  of.  Dullanty,  the  sum  of  $1,160 
for  materials  used  in  the  contract  work,  and, 
in  consideration  of  such  promise  by  respond- 
ent. Crane  &  Co.  delivered  said  goods  and 
materials  to  said  Dullanty.  In  addition  to 
these  two  claims,  is  the  one  for  $1,203.10 
heretofore  referred  to,  making  a  total  of  $4,- 
365.  All  these  issues  and  questions  were  be^ 
fore  the  Jury,  and  the  verdict  is  for  only  the 
sum  of  $1,844.23.  We  have  no  way  of  as- 
certaining how  the  Jury  arrived  at  the  con- 
clusion that  respondent,  under  the  pleadings 
and  proofs,  should  recover  this  amount  over 
and  above  the  amount  of  appellant's  claim, 
unless  I't  is  disclosed  by  the  instructions  of 
the  court,  and  even  then  it  may  have  ar- 
rived at  its  conclusion  by  offsetting  appel- 
lant's claim  with  either,  or  portions  or  all, 
the  three  items  enumerated  above. 

It  is  next  urged  that  the  court  erred  In  Its 
ruling  and  Instructions  to  the  Jury  that  no- 
tice to  Kleber,  the  vice  president  of  the  plain- 
tiff, of  any  failure  on  the  part  of  the  con- 
tractor to  comply  with  the  contract,  was 
sufficient  notice  to  the  appellant.  It  is  un- 
important what  the  court  may  have  instruct- 
ed on  tliis  question,  as  the  appellant  waived 
notice  of  any  kind  by  assuming  the  contract 
and  attempting  to  enforce  payment  under  the 
Dullanty  contract  in  this  suit  It  does  not 
base  its  right  of  recovery  on  any  theory 
other  than  the  assiuuption  and  fulfillment  of 
such  contract.  It  is  said  that  the  "instruc- 
tions are  indefinite,  ambiguous,  uncertain, 
conflicting,  and  tend  to  confuse  the  Jury." 
After  carefully  reviewing  the  instructions, 
we  are  of  the  opinion  that  the  Jury  was  not 
confused  or  misled  by  them.  They  are  full 
and  complete,  and  cover  every  issue  raised 
by  the  pleadings. 

It  is  insisted  by  learned  counsel  for  appel- 


lant that,  respondent  having  failed  to  com- 
ply with  its  part  of  the  contract  by  giving 
notice  of  the  default  of  Dullanty,  it  cannot 
recover  on  its  counterclaim  for  the  time  said 
work  was  "uncompleted"  after  October  1st 
and  November  1st  respectively,  at  the  rate 
of  $10  per  day  on  each  building.  It  is  shown 
that  the  court,  at  the  request  of  appellant, 
gave  the  following  Instructions:  "Gentlemen 
of  the  Jury,  I  charge  you  that  if  you  find 
from  the  evidence  that  the  regents  made 
payments  upon  the  contract  after  the  time 
specified  for  the  completion  of  the  work,  such 
payments  amounted  to  a  waiver  of  all  claims 
for  damages  on  account  of  delay  in  finishing 
the  work  up  to  the  time  of  the  last  payment, 
except  as  against  any  unpaid  balance,  as  I 
have  explained."  The  exception  is  the  lan- 
guage of  the  court.  It  is  stated  by  appellants 
that  the  first  payment  was  made  to  Dullanty 
after  the  Girls'  Dormitory  should  have  been 
finished;  two  other  payments  were  made  in 
October;  and  on  November  23,  1901,  $3,600 
was  paid,  being  long  after  the  time  wh«i  the 
entire  contract  should  have  been  completed; 
and  from  the  1st  to  the  5tb  6f  January,  1902, 
the  further  sum  of  $1,205.10  was  paid.  It 
is  next  stated  that  on  the  28th  day  of  Sep- 
tember, 1901,  the  first  attempt  was  made  by 
the  respondent  to  notify  the  appellant  of  any 
default  on  the  part  of  the  contractor,  Dul- 
lanty, in  the  completion  of  his  contract,  such 
as  was  required  by  the  bond.  It  will  be  seen 
from  the  foregoing  statements,  which  are  not 
disputed  by  respondent  the  university,  that 
If  the  Jury  followed  the  instruction  of  the 
court  requested  by  appellant — and  we  have 
no  reason  to  believe  it  did  not — ^it  could  not 
hare  made  a  difference  of  a  sum  in  excess  of 
$20  in  favor  of  respondefits,  as  the  difference  ■ 
in  the  time  between  the  last  payment  and 
the  time  of  notice  was  only  one  month  and 
three  days. 

The  next  contention  of  appellant  is  that 
the  regents  disregarded  the  provision  of  the 
contract  with  Dullanty  whereby  they  were 
to  retain  10  per  cent,  and,  further,  did  not 
make  the  payments  In  accordance  with  the 
provisions  of  the  contract.  It  Is  shown  that 
the  contract  price  for  the  work  to  be  done 
by  Dullanty  was  $8,260.  The  total  payments 
to  Dullanty  by  respondents  were  $6,930.  At 
folio  167  we  find  the  following  evidence  of 
Mr.  Ritchie  with  reference  to  payments  to 
Dullanty:  "October  7th  I  issued  an  esti- 
mate of  $1,600,  less  10  per  cent,  making  a 
payment  of  $1,440  on  account  of  the  con- 
tract, which  was  passed  and  paid  to  Dul- 
lanty on  his  contract  On  October  31st  an 
estimate  of  $500  was  issued,  less  10  per  cent, 
making  a  payment  of  $430  on  the  contract 
Qi  November  23,  1901,  an  estimate  of  $4,000, 
less  10  per  cent,  making  a  payment  of  $3,600 
on  the  contract.  That  was  the  last  estimate 
that  was  Issued  and  paid  to  Mr.  Dullanty 
direct"  The  witness  further  says  that  an- 
other estimate  was  drawn  up  by  his  man, 

Mr.  Church,  about  the  1st  or  5th  of  .January^ 
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under  his  dlrectioD,  for  a  cash  payment  of 
$1,200,  and  that  the  amount  tras  paid  to  Mr. 
Kleber.  This  last  payment  was  made  to 
the  representative  of  at^ellant  after  it  had 
assumed  the  contract  of  Uullanty,  and  it 
cannot  be  heard  to  complain  if  the  regents 
paid  its  representative  money  theretofore 
earned  by  Dullanty,  or,  if  not  earned  by  Dul- 
lanty,  then  it  was  advanced  to  Kleber  to  go 
on  with  the  worli  of  completing  the  contract 
In  any  event,  the  regents  retained  more  than 
10  per  cent  of  the  contract  price  according 
to  the  record,  and  for  some  reason  paid  the 
representative  of  appellant  $1,200  cash  a  very 
few  days  after  it  assumed  the  contract 
The  authorities  cited  by  appellant  in  support 
of  its  contention  that  a  surety  has  the  right 
to  stand  upon  the  exact  terms  of  his  con- 
tract, and  in  the  manner  specified  in  the 
obligation,  would  be  applicable  were  this  a 
suit  of  the  regents  on  behalf  of  the  uni- 
versity against  appellant  on  the  bond  for  the 
default  of  Dullanty  on  bis  contract;  but 
when  appellant  was  notified  of  such  default, 
it  elected  to  complete  the  contract,  thereby 
assuming  all  responsibilities,  and  was  en- 
titled to  all  the  benefits  of  the  contract 

This  brings  us  to  a  consideration  of  the 
most  important  question  presented  by  the 
record.  It  is  shown  that  one  J.  W.  Sterer 
was  a  witness  on  behalf  Of  the  respondent 
imlverslty,  and  testified  that  he  had  resided 
in  Moscow  the  past  five  years,  engaged  in 
the  hardware  business,  engaged  in  plumbing, 
and  handling  pipe  more  or  less,  the  last  15 
years;  "done  considerable  plumbing  last 
year.  I  furnish  and  supply  plumbing  fix- 
tures and  the  materials  and  appliances  neces- 
sary for  the  plumbing  of  urinal  stalls,  closets, 
and  bathrooms."  ^he  following  question 
was  asked  the  witness:  "Have  you  recently 
made  an  estimate  of  the  value  of  certain 
high  and  low  pressure  steam '  fixtures?  A. 
Yes,  sir;  we  can  get  prices  out  of  the  cata- 
logues at  any  time.  Q.  Can  you  tell  us 
what  a  No.  2  Mason  steam  trap  is  worth  in 
Moscow?  Court:  Answer  that  yes  or  no— 
whether  you  are  acquainted  with  the  value 
of  such  a  trap.  A.  No,  not  without  figuring 
It  out  from  catalogue  prices  and  discounts. 
Q.  Are  you  prepared  to  famish  a  Mason 
steam  trap  here  in  Moscow?  A.  Yes,  sir. 
(Objected  to  as  Incompetent,  irrelevant  and 
Immaterial.)  Q.  What  is  a  Mason  steam 
trilp  No.  3  worth,  delivered  here  in  Moscow? 
Mr.  Gilbert:  We  object  on  the  ground  that 
it  is  incompetent,  irrelevant,  and  immaterial; 
particularly  that  it  is  incompetent  on  the 
ground  that  the  witness  himself  in  his  testi- 
mony has  shown  that  he  is  incotnpetent  to 
testify  as  to  the  value  of  these  things  in  re- 
sponse to  Mr.  Moore's  question.  He  has  s^d 
that  the  only  way  he  can  ascertain  the  value 
of  these  articles — and  I  presume  this  specific 
article  mentioned  Is  one  of  those — is  by  re- 
ferring to  some  catalogue  and  the  discount 
list.  If  that  is  so,  surely  this  evidence  is 
of  the  most  hearsay  character.    The  Court: 


I  think  that  is  tlie  way  they  get  Talues  when 
they  buy  goods.  Mr.  Gilbert:  Surely  this 
court  Is  not  going  to  let  this  Jury  ascertain 
the  value  through  catalogues.  We  haven't 
the  opportunity  to  cross-examine  the  man 
who  made  up  that  catalogue.  The  Court: 
If  he  knows  what  the  value  is,  be  may  state 
it;  if  he  does  not,  he  won'f  state  it  Are 
yon  acquainted  with  the  value  of  one  of 
those  articles  here?  A.  I  can  take  the  value 
out  of  the  list  we  have  and  figure  the  freight 
is  the  only  way.  The  Court:  Do  you  know 
what  the  value  of  one  of  those  machines  is 
here  In  Moscow  by  figuring,  or  have  you  got 
It?  Do  you  know  the  value?  A.  I  can  tell 
what  It  would  cost  laid  down  in  Moscow, 
yes;  and  we  figure  a  certain  per  cent  We 
put  it  to  the  trade  taking  a  job  at  a  certain 
figure.  Mr.  Moore:  That  is  what  we  want^ 
is  the  value  in  the  market  A.  That  will 
be  the  value  In  thie  market  Mr.  Gilbert: 
We  object  on  the  ground  that  it  doesn't  show 
the  damage.  If  the  court  please,  occasioned 
by  the  omission  of  some  specific  fixtures  up- 
on the  plumbing  job  to  show  what  the  cost 
or  value  Is  at  the  present  time.  The  only 
competent,  relative,  or  material  testimony 
would  be  to  show  the  value  at  the  time  this 
contract  is  being  performed.  The  Court: 
That  Is  correct;  you  will  show  what  the 
valne  was  at  that  time.  Q.  Tell  us,  a  No.  3 
steam  trap,  tell  us  what  it  is  worth  here. 
(Same  objection.  Overruled.)  A.  I  would 
hare  to  figure  it  out  of  the  catalogues.  Q. 
We  will  go  on.  What  is  85  feet  1-lncb  black 
iron  pipe  worth?  Mr.  Gilbert:  (Objected  to; 
the  question  should  limit  the  witness  to  the 
particular  time  this  contract  was  being  per- 
formed.) The  Court:  About  that  time,  any 
time  in  the  latter  part  of  1901,  or  the  early 
part  of  1902.  He  knows  whether  there  has 
been  any  particular  difference  in  the  price. 
A.  Perhaps  It  would  cost  a  little  less  now 
than  then.  Mr.  Moore:  Then  we  will  ask 
what  it  is  now.  Mr.  Gilbert:  I  take  an  ex- 
ception. Q.  What  are  you  reading  from 
there?  A.  From  my  figures  from  the  cata- 
logues and  the  late  prices.  Q.  Have  you  a 
catalogue  there  in  your  hand?  A  No.  Q. 
What  is  that  you  are  figuring  from — reading 
from?  A.  Something  I  figured  out  from 
our  price  list  the  other  night.  Q.  Your  own 
figuring,  is  it?  A.  Yes,  sir.  Q.  What  would 
the  85  feet  of  1-lnch  black  Iron  pipe  cost? 
Mr.  Gilbert:  I  object  to  that  on  the  ground 
that  it  doesn't  limit  the  witness  to  the  prop- 
er time.  It  was  the  value  at  the  thne  the 
contract  was  being  performed.  The  Court: 
They  can  carry  it  back,  show  it  at  that  time, 
and  whether  there  has  been  any  difference 
in  the' price.  1  think  these' questions  should 
be  limited  to  the  time  the  contract  Is  being 
I)erformed.  These  questions  of  value  ought 
to  be  given  without  any  trouble.  Mr.  Gil- 
bert: I  want  to  object.  The  Court:  Object 
again,  then;  let's  get  it  right  Mr.  Gilbert: 
I  object  on  the  ground  it  is  incompetent,  Ir- 
relevant,  and  immaterl^l^;^^|  do^suj^gi 
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-vrltnesB  to  the  time  when  this  contract  was 
being  performed.  The  court  baa  already 
ruled  on  that;  they  may  carry  it  back  to 
that  time,  and  they  say  they  will  do  it 
•  •  •  Mr.  Gilbert:  I  want  to  say  to  the 
court  I  am  not  going  to  keep  this  Interrap- 
tlon  up,  but  I  want  the  objection  fairly  ber 
fore  the  court,  and  to  go  to  all  this  line  of 
questions,  and  to  object  to  the  answers  of 
the  witness  on  the  further  groond  that  he 
has  said  be  is  testifying  from  a  list  of  cata- 
logue prices."  This  is  sufficient  to  show  the 
qualification  of  the  witness  to  answer  the 
questions  propounded  to  blm  in  sui^wrt  of 
the  counterclaim  of  respondent  university. 

It  is  urged  by  counsel  for  the  appellant 
that  the  admission  of  the  evidence  of  this 
witness  over  their  objection  was  reversible 
error:  (1)  That  the  value  of  the  various  ar- 
ticles as  testified  to  was  not  at  the  time  the 
contract  was  being  iterformed,  namely,  be- 
tween July  27,  1901,  and  April  1,  1902,  but 
during  July,  1903;  and  also  that  the  witness 
testified  that  he  based  his  estimates  of  the 
value  of  these  articles  solely  upon  the  cata- 
logue and  discount  sheet  prices  of  a  certain 
plumbing  and  supply  house. 

Our  attention  is  called  to  Whelan  v.  Lynch, 
80  N.  T.  460,  19  Am.  Rep.  202.  The  facts  hi 
this  case,  as  stated  by  the  court,  are  as  fol- 
lows: "The  evidence  tends  to  show  that  on 
the  24th  of  October,  1864,  plaintlft  had  in  the 
hands  of  said  firm  21  bales  of  wool.  On  that 
day  be  sent  tbem  an  order  to  sell  forthwith. 
Defendants  did  not  obey  the  order,  and  plain- 
tiff abandoned  the  wool.  The  court  charged 
the  jury  that  if  Instructions  were  given,  as 
claimed  by  plaintiff,  and  defendant's  firm 
neglected  to  sell  within  a  reasonable  time, 
plaintlft  was  entitled  to  recover  the  highest 
price  between  October  24, 1864,  and  the  time 
of  the  trial,  to  wit,  January  2,  1872.  Upon 
the  trial  plaintiff  offered,  and  the  court  re- 
ceived in  evidence,  under  objection,  for  the 
purpose  of  proving  mai^et  value,  the  files  of 
a  newspaper  styled  the  'Shipping  and  Com- 
mercial Lists  Price  Current,'  which  purported 
to  give  the  prices  of  different  grades  of  wool. 
After  holding  that  the  plaintiff  could  only  re- 
cover for  the  value  of  the  wool  at  or  about 
the  time  he  ordered  it  sold,  on  the  sound,  rea- 
sonable, as  well  as  just  theory  that,  had  the 
defendants  complied  with  his  order  to  sell, 
he  could  only  recover  what  the  wool  was 
worth  In  the  market  at  that  time,"  as  to  the 
newspaper  report,  the  court  says:  "Independ- 
ent of  the  charge,  the  court  was  also  in  error, 
I  think,  in  admitting  the  shipping  and  price 
current  list  as  evidence  of  the  value  of  the 
wool,  without  some  proof  showing  how  or 
In  what  manner  it  was  made  up,  where  the 
Information  It  contained  was  obtained,  or 
whether  the  quotations  of  prices  made  were 
derived  from  actual  sales,  or  otherwise.  It 
is  not  plain  how  a.  newspaper  containing  the 
price  current  of  merchandise,  of  Itself,  and 
aside  from  any  explanation  as  to  the  author- 
ity from  which  it  was  obtained,  can  be  made 


legitimate  evidence  of  the  facts  stated.  The  - 
accuracy  and  correctness  of  such  publication 
depend  entirely  upon  the  sources  from  which 
the  Information  is  derived.  Mere  quotations 
from  other  newspapers,  or  information  ob- 
tained from  those  who  have  not  the  means  of 
procuring  it,  would  be  entitled  to  but  little, 
if  any,  weight."  There'  is  a  very  wide  dis- 
tinction between  the  facts  in  this  case  and 
the  one  at  bar.  There  was  no  evidence  of 
any  character  tending  to  show  the  source 
from  which  the  publication  in  question  ob- 
tained Its  information,  whilst  in  the  case 
under  consideration  it  was  shown  a  catalogue 
of  the  wholesale  dealer  was  in  the  possession 
of  the  witness,  who  explained  fully  to  the 
court  and  jury  how  he  was  enabled  from  that 
catalogue  to  figure  on  contract  work,  and  that, 
as  prices  changed  from  lower  to  higher  or 
vice  versa,  he  was  promptly  notified  of  such 
changes.  It  might  not  be  amiss  to  say  here 
that  It  is  a  well-known  fact  to  the  business 
world  that  practically  all  good«  sold  to  the 
retail  market  is  fi^om  the  system  of  cata- 
logues. The  traveling  salesman  carries  his 
catalogue  prepared  by  the  wholesale  dealers, 
and  makes  his  sales  to  the  retail  dealer  from 
it  If  any  changes  In  prices  occur,  the  sales- 
man is  notified  in  the  same  manner  that  the 
retail  dealer  is  notified  who  is  in  possession 
of  a  catalogue. 

The  next  case  to  which  our  attention  Is 
called  is  County  of  Cook  v.  Harms,  10  111. 
App.  24.  After  reversing  the  case  for  other 
errors,  not  important  here,  the  court  says: 
"The  court  also  permitted  the  appellee  to 
introduce  in  evidence,  upon  the  question  of 
the  value  of  materials  furnished,  certain 
price  lists  of  dealers  in  such  articles,  that  we  . 
think  was  improper;  but  as  there  was  other 
sufiicient  evidence  upon  that  point.  It  prob- 
ably did  no  barm  to  the  appellant,  and  we 
should  not,  perhaps,  consider  such  action  of 
the  court  sufficient  to  reverse  the  judgment, 
if  the  record  was  otherwise  free  from  error." 
It  is  shown  by  the  language  used  that  the 
court  did  not  consider  this  question,  looking 
upon  it  as  unimportant  to  the  determination 
of  the  issue  Involved.  It  is  equivocal,  to  say 
the  least. 

In  Vogt  V.  Cope  (Cal.)  4  Pac.  915,  cited  by 
appellant  in  support  of  its  contention,  we  find 
the  following  headlines  to  the  syllabus:  "Evi- 
dence— Market  Value — Newspaper  Reports. 
The  published  reports  of  sales  of  a  stock  ex- 
change are  not  competent  evidence  of  market 
value  without  the  proof  as  to  the  source 
from  which  the  information  therein  was  ob- 
tained, or  whether  the  quotations  of  prices 
were  derived  from  actual  sales  or  otherwise." 
Mr.  Justice  Ross,  speaking  for  the  court, 
says:  "There  was  nothing  to  show,  or  tend- 
ing to  show,  how  or  In  what  manner  'the  re- 
ports of  sale'  were  made  up,  where  the  In- 
formation they  contain  was  obtained,  or 
whether  the  quotations  of  prices  made  were 
derived  from  actual  sales  or  otherwise."  A 
different  condition  exists  in  the  case  at  baif 
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The  witness  testified  that  he  had  made  a 
number  of  purchases'  fh>m  the  house  whose 
catalogues  be  consulted;  that  he  bad  the  cat- 
alogues of  other  houses,  or  had  consulted 
them,  and  they  were  all  alike — that  Is,  that 
prices  were  the  same.  In  other  words,  from 
this  catalogue  he  could  get  the  wholesale 
price  in  St.  Louis,  and  by  adding  the  cost  of 
.  carriage  be  was  able  to  tell  the  actual  cost 
of  the  article  in  Moscow. 

In  Nelson,  Morris  &  Co.  v.  Columbian  Iron 
Works,  etc.  (Md.)  25  Atl.  417,  17  L.  R.  A.  851 
(we  quote  from  appellant's  brief,  which  is 
taken  from  the  opinion):  "This  was  an  action 
to  recover  a  balance  alleged  to  be  due  for 
work  and  materials.  The  defendants  pro- 
duced two  competent  witnesses,  who  testified 
that  they  bad  been  in  the  hardware  business 
for  many  years  and  bad  during  All  that  time 
dealt  In  articles  of  hardware  such  as  those 
f  m'nished  in  this  case.  They  -^^ere  then  asked 
to  state  what  was  the  fair  reasonable  price 
of  certain  of  these  articles,  and  they  replied 
that  they  could  not  do  so  without  consulting 
the  lists,  and  they  said  that  these  lists  were 
schedules  of  prices  fixed  by  a  convention  of 
dealers  from  year  to  year;  that  upon  these 
list  prices  there  was  a  discount,  also  fixed  by 
said  convention,  and  that  these  prices  were 
the  established  prices  in  the  trade;  that  there 
were  so  rpany  articles,  each  differing  slightly, 
both  in  the  article  itself  and  In  its  price,  from 
all  the  others,  that  it  was  impossible  for  any 
man  to  carry  the  prices  of  all  those  articles 
in  his  mind.  Under  these  circumstances,  the 
Supreme  Court  said  that  It  was  proper  to 
permit  these  witnesses  to  use  the  list  in  ques- 
tion for  the  purpose  of  refreshing  their  mem- 
orj-."  '  We  are  unable  to  see  where  the  facts 
In  this  cane  differ  materially  from  the  one  at 
bar.  The  witness  said,  in  answer  to  a  ques- 
tion on  cross-examination,  to  wit:  "Q.  You 
took  what  price  list?  A.  Well,  the  catalogue. 
This  is  the  same  In  the  various  catalogues — 
Crane,  Nelson,  and  all  of  them.  I  took  N.  O. 
Nelson's  of  St.  Louis."  It  is  not  shown  that 
the  witness  was  ever  requested  to  bring  his 
catalogue  Into  court  for  inspection  by  the 
court,  jury,  or  counsel  for  appellant,  but  he 
does  state  that  the  catalogue  from  which  he 
obtained  bis  information  is  the  one  sent  out 
by  all  wholesale  dealers  to  the  retail  trade, 
and  clearly  falls  within  the  rule  laid, down  In 
Nelson,  Morris  &  Co.  v.  Columbian  Iron 
Works,  etc.,  above  cited. 

O'Brien  et  al.  v.  Gallagher  (Sup.)  67  N.  T, 
Supp.  250.  This  case  Involved  the  question 
as  to  whether  a  letter  received  by  defendant 
from  a  dealer  in  answer  to  his  inquiry  re- 
specting the  market  price  is  admissible,  in  an 
action  for  goods  sold,  on  the  question  of  rea- 
sonable price  or  market  value.  It  was  held 
■that  the  letter  was  not  admissible,  being 
hearsay.  There  is  certainly  a  distinct  dif- 
ference between  a  letter  and  a  catalogue  giv- 
ing the  price  of  all  articles  carried  in  stock 
for  the  retail  trade.     The  merchant  might 


be  induced  by  his  customer  to  "color"  pilces 
to  assist  him  in  his  litigation. 

In  the  case  of  Norfolk  &  Western  Ry.  Co. 
V.  Reeves  (Va.)  33  S.  E.  606,  we  have  not 
examined,  as  it  is  stated  by  counsel  for  ap- 
pellant that  the  same  role  as  announced  in 
Whelan  v.  Lynch,  supra,  is  Invoked. 

Deltber  et  al.  v.  Ferguson  Lumber  Co.  (Ind. 
App.)  35  N.  K  843,  does  not  support  the  con- 
tention of  appellant  The  fourth  clause  of 
the  syllabus  says:  "Evidence  that  ether  price 
lists,  received  by  the  buyer  from  various  peo- 
ple, were  accurate  statements  of  the  market 
value  of  lumber,  was  Inadmissible." 

Falriy  v.  Smith,  42  Am.  Rep,  522,  cited  by 
appellant,  does  not  reach  the  case  at  bar. 
The  syllabus  says:  "A  witness  is  incompe- 
tent to  testify  in  North  Carolina  to  market 
value  at  Boston,  Mass.,  when  bis  knowledge 
is  exclusively  derived  from  market  reports 
in  a  newspaper  published  in  North  Carolina." 
The  opinion  Hn  this  case  by  Mr.  Justice  Smith 
discusses  a  number  of  the  cases  cited  by  ap- 
pellant'and  the  Cliquot  Wine  Case.  It 
seems  the  newspaper  report  was  admitted 
in  evidence  (or  a  witness  permitted  to  tes- 
tify from  it)  by  the  trial  court,  and  the  opin- 
ion closes  by  saying:  "We  therefore  think 
there  was  error  in  the  admission  of  the  evi- 
dence thus  obtained  by  the  witness,  and 
without  any  proof  outside  the  paper  of  its 
trustworthiness  and  recognition  as  such  by 
business  men  dealing  in  cotton." 

A  very  interesting  discussion  of  a  ques- 
tion almost  identical  with  the  one  before  us 
will  be  found  in  70  U.  S.  114,  18  L.  Ed.  116. 
known  as  the  Cliquot  Champagne  Case,  cit- 
ed by  respondents.  It  is  by  Mr.  Justice 
Swane,  and  is  the  unanimous  decision  of  the 
court.  In  the  opinion  it  is  said:  "In  Lush 
V.  Druse,  4  Wend.  315,  the  proof  upon  the 
trial,  in  the  court  below,  was  as  follows:  'A 
witness  proved  the  value  of  wheat  In  Al- 
bany In  1822,  1823,  1824,  and  1825,  derived 
by  him  from  books  of  large  dealers  in  wheat 
at  that  place,  he  knowing  nothing  of  the 
price  of  his  own  knowledge.'  The  court 
said:  'The  proof  was  by  a  witness  who  had 
inquired  of  merchants  dealing  In  the  article, 
and  examined  their  books.  This,  uncontra- 
dicted, was  sufficient.'  With  this  ruling  we 
are  satisfied.  While  courts,  in  the  adminis- 
tration of  the  law  of  evidence,  should  be 
careful  not  to  open  the  door  to  falsehood, 
they  should  be  equally  careful  not  to  shut' 
out  truth.  They'  should  not  Incumber  the 
law  with  ^ules  which  will  Involve  labor  and 
expense  to  the  parties,  and  delay  the  progress 
of  the  remedy — Itself  a  serious  evil — ^without 
giving  any  additional  safeguard  to  the  inter- 
ests of  justice.  We  think  the  price  current 
is  not  liable  to  the  objection  that  It  was 
hearsay.  It  was  prepared  and  used  by  the 
party  who  furnished  it  in  the  ordinary  course 
of  his  business.  It  is  as  little  liable  to  that 
objection  as  the  entries  in  the  books  of  the 
dealer,  or  bis  answers  to  the  inquiries  of  a 
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witness,  both  of  which  were  admtssible  up- 
on the  authority  of  the  case  referred  to  in 
Wendell.    It  was  clearly  relevant" 

A  careful  review  of  the  record  in  this  case, 
together  with  the  authorities  cited,  convinces 
us  that  the  judgmeut  should  he  affirmed,  and 
It  is  so  ordered,  with  costs  to  respondents. 

AILSHIB  and  SULLIVAN,  JJ.,  concur. 

On  Petition  for  Rehearing. 

AILSHIE,  J.  The  appellant  in  a  petition 
for  rehearing  calls  our  attention  to  the  fact 
that  In  the  original  oplnio>n  the  court  did  not 
pass  directly  upon  the  objection  that  the  evi- 
dence given  t>y  the  witness  Sherer  as  to  the 
value  of  the  various  articles  to  which  be 
testified  was  not  confined  to  the  time  the 
work  was  being  performed  and  the  articles 
furnished.  It  is  true  we  did  not  pass  in  di- 
rect terms  upon  that  question,  but  the  view 
we  took  of  the  matter  was  that  It  had  not 
prejudiced  the  appellant  In  any  respect; 
and,  of  course.  In  affirming  the  judgment, 
we,  at  least  Impliedly,  ruled  adversely  to  the 
appellant's  contention.  An  examination  of 
the  evidence  admitted  to  which  this  objec- 
tion was  Interposed  shows  that  the  witness, 
when  testifying,  gave  the  prices  as  they  were 
quoted  at  the  time,  and  the  trial  court  re- 
peatedly In  his  rulings  held  that  the  respond- 
ents must  carry  these  prices  back  to  the  time 
the  work  was  being  performed  and  the  ar- 
ticles furnished,  and  must  fix  the  prices  as 
they  then  existed.  After  stating  the  prices 
of  the  various  articles,  the  witness  further 
testified  that  such  articles  were  cheaper  at 
the  time  he  was  testifying  than  they  were 
at  the  time  this  work  was  being  performed 
and  tb^se  articles  were  being  furnished, 
namely,  the  laiter  part  of  the  year  1901  and 
the  early  part  of  the  year  1902.  He  further 
testified  that  upon  an  average  of  all  the  ar- 
ticles tbe^  were  at  least  5  per  cent  cheaper 
at  the  time  of  the  trial  than  they  were  at  the 
time  when  the  appellant  was  entitied  to  have 
the  prices  fixed.  It  Is  at  once  apparent  from 
this  evidence  that  It  did  not  and  could  not 
prejudice  the  appellant  If  the  prices  as 
given  by  witness  were  fixed  at  a  time  when 
the  articles  were  really  chaaper  than  they 
bad  been  at  the  time  when  the  prices  should, 
as  a  matter  of  law,  have  been  established, 
then  the  appellant  could  not  suffer  from  such 
evidence.  It  would  rather  be  to  the  appel- 
lant's advantage.  If  the  conditions  bad  been 
reversed  and  prices  had  been  higher  at  the 
time  the  witness  was  testifying,  then  It  Is 
clear  the  appellant  would  have  been  preju- 
diced. 

A  fi^ther  examination  of  this  case  con- 
vinces tis  that  no  sufficient  reason  exists  for 
granting  a  rehearing.  The  petition  Is  there- 
fore denied. 

STOCESLAGER,  O.  J.,  and  SULLIVAN, 
J.,  concur. 


(U  Iteho,  214) 
GARRETT  ▼.  CRONIN  «t  al. 
(Supreme  Court  of  Idaho.    June  23,  1909.) 
Appeal— Review— Finding?  or  Fact  —  In- 

SUFFICIEA'CT  OF  EVIDENCE. 

When  tlie  evidence  is  insufficient  to  sup- 
port tbe  flndines  of  fact,  the  judgment  must  be 
reversed. 

[Ed.  Note. — For  cases  In  point,  see  vOl.  8, 
Cent  Dig.  Appeal  and  Error,  §S  3028-3934.] 

(Syllabus  by  tbe  Ck>urt) 

Appeal  from  District  Court,  Elmore  Coun- 
ty; Lyttleton  Price,  Judge. 

Action  by  Jolm  H.  Garrett  against  J.  0. 
Cronin  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

E.  M.  Wolfe,  for  appellants.  W.  0.  Howie, 
for  respondent 

SULLIVAN,  J.  This  action  was  brought 
by  tbe  respondent,  as  plaintiff,  against  the 
appellants.  The  contract  that  is  sought  to 
be  enforced  was  entered  into  on  the  15tb 
day  of  October,  1901,  between  the  appellants 
Cronin  and  wife  and  one  Greenburg.  By  the 
terms  of  said  contract  said  Cronin  and  wife 
agreed  to  sell  and  convey  to  said  Greenburg 
three  certain  town  lots  In  the  town  of  Moun- 
talnbome  for  $1,000,  payable  as  follows:  $200 
cash,  $400  In  six  months,  and  $400  In  twelve 
months  from  the  date  of  said  contract  which 
payments  were  to  be  made  to  the  Citizens' 
State  Bank  of  Mountalnhome.  The  said  ap- 
pellants executed  a  warranty  deed  conveying 
said  premises  to  said  Greenburg,  and  placed 
the  same  In  escrow  in  said  bank,  with  di- 
rections to  deliver  the  same  to  said  Green- 
burg upon  bis*  making  the  payments  therefor 
as  above  slated;  and  it  was  stipulated  In 
said  contract  that  In  case  of  "failure  to  make 
said  payments,  or  either  of  them,  in  the 
manner  and  at  the  times  above  mentioned, 
then  the  said  bank  shall  Immediately  return 
said  deed  to  said  parties  of  the  first  part  and 
said  parties  of  the  first  part  shall  be  re- 
lieved from  all  obligation,  either  In  law  or 
in  equity,  to  convey  said  premises  to  said 
party  of  the  second  part"  It  was  also 
agreed  that  the  first  party  should  remain  in 
possession  of  said  premises,  and  collect  and 
receive  the  rents,  issues  and  profits  of  said 
premises,  until  such  final  payment  was  made: 
provided,  however,  that  the  second  party 
might  at  his  option,  have  possession  of  said 
premises  for  the  purpose  of  erecting  any 
bullying  or  buildings  thereon.  It  Is  alleged 
In  tbe  complaint  that  said  Cronin  had  leased 
said  premises  to  a  Chinaman  for  a  term  of 
10  years  from  the  8th  day  of  September, 
1897,  and  that  said  Chinaman  had  possession 
of  said  premises  under  said  lease,  and  that 
when  the  last  payment  became  due  said 
Cronin  and  wife  were  not  able  to  give  pos-. 
session  of  said  lands  and  premises  as  stipu- 
lated In  said  agreement,  and  that  for  that 
reason,  and  others  named,  the  respondent 
bad  been  damaged  in  the  sum  of  $400;  and 
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he  prays  for  Judgment  for  damages,  and  that 
said  bank  be  enjoined  from  deliyerlng  said 
deed  to  said  appellants,  and  that  said  deed 
be  delivered  to  the  respondent,  and  for  fur- 
ther relief.  The  answer  of  appellants  Cronin 
and  wife  puts  In  Issue  many  of  the  allega- 
tions of  the  complaint,  and  admits  that  they 
refused  to  deliver  up  said  deed  until  said 
last  payment  was  made,  and  avers  that  said 
last  payment  was  never  tendered  to  them, 
and  that  they  have  always  been,  able,  ready, 
and  willing  to  turn  over  possession  of  said 
property  to  respondent  upon  the  payment  of 
the  balance  due  on  said  property  at  the  time 
and  in  the  manner  mentioned  in  said  agree- 
ment; that  said  last  payment  was  not  made 
as  stipulated;  and  aver  that,  by  reason  of 
the  default  in  malting  said  last  payment  as 
stipulated,  the  respondent  is  not  entitled  to 
a  delivery  of  said  deed;  and  ask  that  the 
action  be  dismissed,  and  for  their  costs.  The 
cause  was  tried  by  the  court,  and  findings 
of  fact  and  conclusions  of  law  and  Judgment 
were  given  in  favor  of  the  plaintlCt.  The  ap- 
peal is  from  the  judgment,  and  taken  within 
60  days  after  rendition  of  Judgment. 

It  is  contended  that  the  evidence  does  not 
support  the  findings.  Among  other  findings, 
the  court  found  that  the  agreement  was  en- 
tered into  as  above  set  forth,  and  that  plain- 
tiff paid  defendants  on  said  contract  or  agree- 
ment the  sum  of  $600;  further  finds  that 
said  premises  had  been  leased  to  a  Chinaman 
for  a  term  of  10  years,  and  that,  by  reason 
of  said  lease  and  the  Chinaman's  possession 
of  said  premises,  the  said  appellants  were 
not  able  to  give  possession  of  ^id  premises 
as  per  terms  of  said  contract  and  agreement; 
that  said  lease  was  not  recorded,  and  that 
the  plaintilT  did  not  know  of  said  lease  un- 
til time  to  make  the  last  payment,  and  that 
when  he  discovered  the  existence  of  said 
lease  be  refused  to  make  said  payment  un- 
til said  appellant  would  deliver  possession  of 
said  premises  to  him;  that  the  defendants 
were  unable  to  deliver  possession  of  said 
premises  to  the  respondent,  and  refused  and 
neglected  to  deliver  possession  thereof.  It 
appears  from  the  evidence  that  the  respond- 
ent knew  that  the  Chinaman  was  in  posses- 
sion of  said  premises,  and  bad  a  washhouse 
thereon,  at  the  time  said  contract  was  enter- 
ed into.  That  fact  appears  in  a  letter  dated 
October  1,  1901,  written  by  said  Greenburg 
to  Cronin.  It  also  appears  from  the  record 
that  said  Greenburg  was  acting  for  the  re- 
spondent in  this  matter,  and  thereafter  he 
conveyed  whatever  title  he  might  secure  to 
said  premises  by  virtue  of  said  warranty, 
deed  from  Cronin  and  wife  to  one  A.  G. 
Smith  for  the  benefit  of  the  respondent.  It 
also  appears  that  said  Smith  collected  rents 
for  the  Oonins,  they  residing  in  the  state  of 
Utah.  The  time  for  making  the  last  pay- 
ment on  said  contract  expired  on  tlie  15th 
day  of  October,  1902,  and  it  seems  that  some 
months  thereafter  the  appellant  Cronin  had 
written  to  said  A.  G.  Smith,  and  requested 


him  to  withdraw  said  escrow  deed  from  the 
bank  and  return  it  to  him;  and  on  July  14, 
1903,  about  10  months  after  the  laat  payment 
had  l>ecome  due,  said  Smith  wrote  to  Crouhi. 
stating  that  he  inclosed  the  deed  to  him,  but 
through  oversight  or  mistake  he  failed  and 
neglected  to  inclose  it  as  stated  in  the  letter. 
It  will  be  noted  from  the  above-stated  facts 
that  Smith  had  received  from  Greenburg 
whatever  titie  might  be  procured  by  him 
through  said  deed  placed  In  escrow  with  the 
evident  understanding  that  he  should  con- 
vey it  to  respondeat  in  case  the  escrow  deed 
was  delivered.  It  appears  from  Cronln's 
testimony  that  he  wrote  a  letter  to  said 
Smith,  requesting  him  to  take  said  deed  out 
of  the  bank  and  send  it  to  him;  and  the 
letter  of  Smith  above  referred  to  was,  no 
doubt.  In  reply  to  Cronln's  letter.  Cronin 
also  testified  that  no  one  ever'  offered  to  pay 
the  balance  due  on  said  property  under  any 
conditions  whatever.  The  Chinaman  who 
was  in  possession  of  said  lots  testified  that 
he  was  ready  -to  move  out  and  give  posses- 
sion of  said  premises  whenever  Cronin  asked 
him  to.  The  evidence  of  Cronin  and  the 
Chinaman  stands  uncontradicted,  and  there 
is  no  evidence  showing  that  respondent  ever 
demanded  possession  of  said  premises  from 
Cronin;  and  it  is  clear  from  the  evidence 
tliat  Cronin  was  ready,  able,  and  willing  to 
give  the  respondent  possession  thereof,  had 
the  last  payment  l>een  made  when  due. 

Said  contract  was  an  option  to  purchase 
said  town  lots,  and  time  was  of  its  essence. 
Conceding  in  this  case  that  the  respondent 
was  justified  in  refusing  to  make  the  last 
payment  as  stipulated,  although  we  do  not 
decide  that  question,  if  the  respondent  had 
not  been  able  to  give  him  possession  when 
said  payment  became  due,  yet  the  evidence 
shows  that  appellants  were  able  to  place  the 
respondent  In  possession  thereof  at  any  and 
all  times  since  said  payment  became  due. 

We  are  forced  to  the-  conclusion  that  the 
evidence  is  not  sufficient  to  support  the  find- 
ings. The  judgment  must  be  reversed,  and 
it  is  so  ordered.  Costs  awarded  to  aippel- 
lants. 

STOCKSLAGBR,  0.  J.,  and  AIIiSHIB^  J, 

concur. 


(11  Idaho,  204) 
JOHNSTON  V.   SAVIDGE. 
(Supreme  Court  of  Idaho.    June  22,  1905.) 

1.  Incorporated  Cities  —  Justice's  Pre- 
cincts—Power  OF  Board  of  Commission- 
BBS. 

Under  the  provisions  of  subdivisions  2  and 
3  of  section  17.59  of  the  Revised  Statutes  of 
18S7,  a  iKtard  of  county  commis.sioDerB  lias  the 
power  to  establish,  abolish,  and  change  justices' 
precincts  in  incorporated  cities. 

2.  Same. 

That  provision  in  section  11  of  an  act  ap- 
proved February  25,  1891  (Sess.  Laws  1801,  p. 
00).  which  pr6vidps  that  there  shall  be  at  each 
general  election  two  justices  of  the  peace  elect- 
ed in  each  justice's  pr^^^cttj  "except  wards  in 
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Incorporated  cities,"  does  not  proliibit  the 
proper  lioard  of  county  commigaioners  from  es- 
tablishing justice^'  precincts  within  such  cities, 
and  the  election  of  two  justices  of  the  peace  in 
«ach  of  such  precincts. 
8.  Same— Review  of  Action. 

If  the  board  of  county  commissioners  has 
jurisdiction  to  create  justices'  precincts  with- 
.in  the  limits  of  an  incorporated  city,  and  does 
80,  its  action  can  only  be  reviewed  by  appeal. 

4.  Quo  Wakbanto  —  Cbeatiow  or  Justices' 
Pbecincts.. 

Where  the  action  of  a  board  of  county 
commissioners  is  only  voidable,  a  review  there- 
of must  be  had  by  appeal.  Such  action  will  not 
be  reviewed  on  a  proceeding  in  the  nature  of 
quo  warranto. 

5.  COUNTT     COMMISSIONEBS  —  ObDINANOB  — 

Pabtjal  Invalidity. 

Where  a  portion  of  an  ordinance  of  a  board 
of  county  commissioners  is  invalid,  and  the 
valid  portion  contains  the  essential  elements  of 
a  complete  ordinance,  the  invalid  portion  may 
be  rejected,  and  the  remainder  stand  valid  and 
operative. 

(Syllabus  by  the  C!ourt.) 

Appeal  from  District  Court,  Ada  County; 
Geo.  H.  Stewart,  Judge. 

Quo  warranto  by  Laurence  T.  Johnston 
against  William  H.  Savidge.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

J.  G.  Johnston  and  .Tesse  B.  Hawley,  for 
appellant  C.  C.  Cavanah  and  Richards  ft 
Haga,  for  respondent. 

SULXJVAN,  J.  This  is  an  action  in  the 
nature  of  a  quo  warranto  by  the  appellant 
to  determine  his  right  to  the  office  of  jus- 
tice of  the  peace  within  Election  Precincts 
4  and  6,  lying  in  the  Second  Ward  of  Boise 
City.  It  is  alleged  that  appellant  was  legal- 
ly eHgible  to  the  office  of  justice  of  the 
peace,  and  that  the  board  of  county  com- 
missioners of  Ada  county  established  elec- 
tion precincts  within  the  incorporated  city 
of  Boise  City  on  June  22,  1898;  that  appel- 
lant was  duly  appointed  justice  of  the  peace 
to  fill  a  vacancy  of  an  election  precinct 
called  "Boise  Precinct  No.  4,"  lying  within 
said  city,  and  within  the  Second  Ward  there- 
of, on  February  12,  1904,  and  that  he  duly 
qualified  and  was  inducted  into  said  office 
on  said  date;  that  the  county  commissioners^ 
on  April  18,  1904,  changed  the  I)oundarie8 
of  election  precincts  In  said  city  and  county, 
and  that  such  election  precincts  were  not 
constituted  as  justices'  precincts;  that  since 
said  18th  day  of  April  the  said  election  pre- 
cincts so  established  have  remained  unchan- 
ged and  unaltered,  except  as  attempted  by 
the  unlawful  and  illegal  ordinance  or  order 
made  by  the  board  of  county  commissioners 
upon  the  18th  day  of  April,  1904;  that  said 
action  of  the  board  was  unlawful.  Invalid, 
unconstitutional,  and  void,  and  did  not  af- 
feet  election  precincts  as  theretofore  estab- 
lished; that,  no  successor  having  been  duly 
elected  and  qualified  therefor,  plaintiff  will 
continue  in  said  office  until  a  legal  election 
and  qualification  of  a  successor,  and  that  the 
respondent  was  not  legally  elected  to  said 


office,  and  that  be  is  an  Intruder  and  usurper 
Into  said  office;  that  said  order  of  said 
board  imder  which  the  respondent  claims 
title  to  said  office  is  illegal,  unconstitutional. 
Void,  and  contrary  to  the  laws  of  the  state; 
that  said  precincts  so  established  were  not 
established  as  justices'  precincts,  but  as  elec- 
tion precincts,  and  that  said  Precincts  Nos. 
4  and  6,  as  established  by  said  board,  lie 
within  and  constitute  a  portion  of  the  Sec- 
ond Ward  of  said  city;  and  that  said  elec- 
tion precincts  lie  coterminous  with  each 
other,  and  largely  constitute  the  boundaries 
of  said  Second  Ward,  and  that  appellant  was 
duly  and  legally  appointed  to  fill  a  vacancy 
In  the  office  of  justice  of  the  peace  within 
said  Second  Ward  as  aforesaid;  that  said 
Second  Ward  Is  in. law  a  precinct,  and  that 
there  was  a  vacancy  therein  in  the  office  of 
the  justice  of  the  peace,  and  that,  to  fill 
said  vacancy,  appellant  was  appointed  and 
qualified  as  aforesaid;  that  at  a  general 
election  held  in  accoi'dance  with  the  election 
laws  on  November  8,  1904,  appellant  was 
duly  elected  as  a  justice  of  the  peace  in  said 
Boise  Precinct,  No.  6,  lying  within  said  Sec- 
ond Ward,  and  that  at  sal*  election  appel- 
lant was  the  only  candidate  for  said  office, 
and  that  said  Election  Precincts  Nos.  4  and 
6  were  established  for  the  purpose  of  elec- 
tions within  the  Second  Ward  of  said  city, 
and  for  no  bther  purpose.  To  the  complaint 
containing  the  foregoing  allegations,  among 
others,  the  respondent  filed  a  demurrer  that 
raised  the  question  of  the  sufficiency  of  the 
complaint,  which  demurrer  was  sustained, 
and  judgment  dismissing  the  action  was  en- 
tered, from  wlilch  judgment  this  appeal  was 
talcen^ 

The  record  shows  that  the  board  of  county 
commissioners  of  Ada  county  on  the  18th 
day  of  August,  1904,  established  one  justice's 
precinct  within  the  limits  of  Boise  City, 
which  includes  all  of  the  election  precincts 
of  said  city,  and  further  made  an  order 
that  said  justice's  precinct  should  "be  pre- 
sided over  by  one  justice  of  the  i)eace."  It 
further  appears  that  at  the  general  election 
held  on  November  8,  1904,  respondent  was 
elected  to  the  office  of  justice  of  the  peace 
of  said  precinct;  that  a  certificate  of  elec- 
tion was  duly  issued  to  him;  and  that  he 
thereafter  qualified  as  such  justice  of  the 
peace. 

There  are  a  number  of  questions  raised 
on  this  appeal,  but,  in  our  view  of  the  case, 
it  is  not  necessary  to  pass  upon  ail  of  them. 
The  main  question  Is  whether,  under  the 
law,  the  board  of  county  commissioners  had 
the  authority  to  establish  justices'  precincts 
in  Boise  City.  If  the  board  had  the  power 
and  exercised  it,  the  Judgment  must  be  af- 
firmed. In  deciding  this  matter,  we  must 
resort  to  the  various  provisions  of  our  Con- 
stitution and  statute  which  refer  to  that  sub- 
ject.    Section  22  of   article  5  of  the  state 

Constitution  provides,  among  other  things.  asT^ 
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follows:  "In  each  county  of  this  state  there 
shall  be  elected  Justices  of  the  peace  as  pre- 
scribed by  law."  Subdivisions  2  and  3  of 
section  1759,  Rev.  St.  1887,  as  amended, 
which  section  contains  a  grant  of  power  to 
the  board  of  county  commissioners,  are  as 
follows:  "(2)  To  divide  the  counties  into 
precincts,  school,  road  and  otlier  districts 
required  by  law,  change  the  same  and  cre- 
ate others,  as  convenience  requires."  Sub- 
division 3  is  as  follows:  "To  establish,  abol- 
ish, and  change  election  precincts,  and  to 
appoint  Judges  of  elections,  canvass  all  elec- 
tion returns,  declare  the  result,  and  Issue  cer- 
tificates thereof."  Section  1813  of  the  Revised 
Statutes  of  1887  reads  as  follows:  "The  of- 
ficers of  i)recincts  are  two  Justices  of  the 
peace,  one  constable,  and  such  other  Inferior 
and  subordinate  officers  as  are  provided  for 
elsewhere  in  this  Code  or  by  the  board  of 
commissioners."  Section  11  of  an  act  con- 
cerning election  and  electors,  approved  Feb- 
ruary 25,  1891  (Sess.  laws  1891,  p.  60),  Is 
as  follows:  "At  the  general  election,  A.  D. 
1892,  and  every  alternate  year  thereafter, 
there  shall  be  elected  in  each  Justice's  pre- 
cinct, except  wards  in  Incorporated  cities, 
two  Justices  of  the  peace  and  one  constable, 
and  all  other  officers,  not  herein  specified, 
that  now  are,  or  hereafter  may  be  created 
shall,  unless  otherwise  provided,  be  elected 
on  the  day  of  the  general  election."  The 
above-quoted  section  of  the  Constitution  pro- 
vides that  Justices  of  the  peace  shall  be  elect- 
ed in  the  several  counties  of  the  state  as 
prescribed  by  law;  and  subdivisions  2  and 
3  of  section  1759,  Rev.  St.  1887,  as  amend- 
ed, empower  the  board  of  county  commis- 
sioners to  divide  the  county  into  Justices' 
precincts;  and  section  1813,  Rev.  St  1887, 
provides  that  "the  officers  of  precincts  are 
two  Justices, of  the  peace,  one  constable,  and 
such  other  inferior  and  subordinate  officers 
as  are  provided  elsewhere  in  this  Code  or 
b.v  the  board  of  county  commissioners."  iBut 
it  is  contended  that  that  clause  of  section  11 
of  the  act  of  1891  which  excepts  wards  In 
incorporated  cities  from  the  provisions  of 
that  section  on  the  subject  of  the  election 
of  two  Justices  of  the  peace  in  all  •precincts, 
except  wards  in  Incorporated  cities  consti- 
tutes and  establishes  each  ward  In  said  city 
a  Justice's  precinct.  We  cannot  agree  with 
that  contention.  That  section  has  no  appli- 
cation to  the  formation  of  Justices'  precincts. 
That  provision  is  found  in  our  election  laws, 
but  there  is  nothing  further  In  our  statutes 
that  intimates  that  wards  in  incorporated 
cities  constitute  Justices'  precincts.  If  the 
contention  of  the  appellant  were  true,  the 
Legislature,  after  having  established  a  Jus- 
tice's precinct  in  each  ward  of  an  incorpo- 
rated city,  has  failed  to  provide  the  number 
of  Justices  to  be  elected  therein,  and  has 


failed  to  leave  that  matter  to  the  discretion 
or  the  Judgment  of  the  board  of  county 
commissioners,  city  council,  or  any  other 
body  or  person.  When  the  election  law  of 
1891  was  enacted,  the  Legislature  may  have 
intended  to  supplement  the  provisions  of 
said  section  11  by  further  legislation,  but  It 
failed  to  do  so,  and  the  exception  in  said  sec-' 
tion  ia  left  without  any  force  or  effect 
Hence,  until  further  legislation,  the  board 
of  county  commissioners  have  the  power  to 
create  election  precincts  within  incorporated 
cities,  and  such  precincts  are  entitied  to  two 
Justices  of  the  peace,  as  provided  by  section 
1813. 

It  Is  also  contended  that  the  order  made 
by  the  board  of  commissioners  organizing 
all  of  the  election  precincts  of  Boise  City 
into  one  Justice's  precinct  was  illegal  and 
void,  for  the  reason  that  said  order  was  not 
made  at  a  regular  session  of  the  board.  As 
we  view  It,  the  board  had  the  power  and 
authority  to  organize  Justices'  precincts,  and, 
if  their  action  therein  was  illegal,  any  per- 
son aggrieved  bad  a  right  to  appeal  there- 
from. That  being  true,  the  question  of  the 
Illegality  of  the  board's  action  cannot  be  re- 
viewed in  this  proceeding.  Even  though  the 
board  created  said  Justice's  precinct  at  a  ' 
special  or  adjourned  meeting  of  the  board, 
such  action  would  not  be  void,  but  only  void- 
able. This  court  has  uniformly  held  that 
where  the  actions  of  the  board  were  only 
voidable,  the  proper  and  only  method  of  re- 
view was  by  appeal.  School  Dist  No.v25  v. 
Rice  et  al.  (Idaho)  81  Pac.  155;  Plcotte  t. 
Watt,  3  Idaho,  447,  31  Pac.  805;  Rogers  T. 
Hays,  3  Idabo,  597,  32  Pac.  259;  Morgan  v. 
County  Com'rs,  4  Idaho,  418,  39  Pac.  1118; 
Corker  v.  Elmore  Co.  (Idaho)  77  Pac.  634; 
Dunbar  v.  Board,  5  Idaho,  407,  49  Pac.  409. 

The  fact  that  the  board  by  its  order  pro- 
vided that  the  Justice's  precinct  composed 
of  the  16  election  precincts  in  Boise  City 
should  be  presided  over  by  one  Justice  of  the 
peace  does  not  invalidate  said  order  creating 
said  Justice's  prednct,  as  that  part  of  the 
order  may  be  separated  from  the  valid  part 
thereof,  and  the  valid  part  be  permitted  to 
stand,  under  the  well-established  rule  that 
where  the  portion  of  a  statute  or  ordinance 
which  is  invalid  is  distinctly  separable  from 
the  remainder,  and  the  remainder  In  Itself 
contains  the  essential  elements  of  a  com- 
plete enactment,  the  invalid  portion  may  be 
rejected,  and  the  remainder  stand  as  valid 
and  operative.  Sutherland  on  Statutory 
Const  §  169;  21  Am.  &  Eng.  Enc.  Of  Law 
(2d  Ed.)  903. 

The  judgment  is  affirmed  with  costs  in 
favor  of  respondent. 

STOCKSLAGER,  O.  J.,  and  AILSHIB,  J., 
concur. 
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CHEMUNG  MIN.  CO.  v.  HANLEY. 
(Supreme  Court  of  Idaho.     July  18,  1905.) 

1.  Appealable  Obdeb— Motion  to  Appoint 
Receives. 

Under  the  provisions  of  section  9,  art.  5, 
of  the  Constitution  of  Idaho,  the  order  or  de- 
cision of  a  district  court  or  judge  denying  a 
motion  for  the  appointment  of  a  receiver  is  an 
appealable  order  or  decision. 

[Ed.  No.te. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  i  683.] 

2.  Supreme   CouBi^-JtJBiSDicTiON— Appoint- 
ment OF  Receiver. 

Under  the  provisions  of  said  section  of 
the  Constitution,  this  court  has  the  power  to 
appoint  a  receiver  to  act  pending^  the  litigation. 

3.  Receiver— Appointment. 

Under  the  facts  as  presented  by  the  record 
on  this  application  for  the  appointment  of  a 
receiver,   held  not  sufficient   to   warrant  such 
appointment,  and  the  application  is  denied. 
(Syllabus  by  the  Court.) 

Application  in  an  action  by  the  Chemung 
Mining  Company  against  Kennedy  J.  Han- 
ley  for  the  appointment  of  receiver  pending 
the  litigation.    Denied. 

See  77  Pac.  220. 

(Seorge  Turner,  John  P.  Gray,  and  Albert 
Allen,  for  plaintiff.  W.  E.  Borah  and  M.  A. 
Folsom,  for  defendant. 

SULLIVAN,  J.  This  Is  an  original  appli- 
cation to  this  court  for  an  order  appointing 
a  receiver  to  collect  and  receive  the  proceeds, 
amounting  to  over  ?300,000,  of  a  certain  Judg- 
ment and  decree  rendered  in  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Idaho,  Northern  Division,  on  the  lOtb  day 
of  May,  1904,  In  a  certain  action  wherein 
Kennedy  J.  Hanley  was  complainant  and 
Charles  Sweeney,  P.  Lewis  Clark,  and  the 
Empire  State  Mining  &  Developing  (jbmpa- 
ny  were  the  defendants,  and  for  an  order  di- 
recting and  requiring  said  Hanley  to  assign 
and  transfer  said  Judgment  and  decree,  and 
all  moneys  adjudged  to  be  paid  thereby,  to 
said  receiver,  and  enjoining  and  restraining 
said  Kennedy  J.  Hanley,  his  agents,  and  at- 
torneys from  In  any  manner  assigning  or 
transferring  said  Judgment,  except  to  such 
receiver,  and  from  in  any  manner  collecting 
or  receiving  said  Judgment,  and  from  In  any 
manner  interfering  with  such  receiver  in  the 
collection  thereof.  This  application  was 
beard  upon  the  afHdavIt  of  George  Turner, 
Esq.,  and  upon  the  transcript  on  appeal  in 
this  action.  Tbe  complaint  in '  this  action 
was  filed  December  3,  1001.  The  action  was 
brought  by  tlie  plaintiff,  tbe  Chemung  Mln- . 
Ing  Company,  against  the  defendant  Ken- 
nedy J.  Hanley,  to  recover  from  said  Han- 
ley a  one-eighth  Interest  In  and  to  the  Skoo- 
kum  mining  claim,  situated  In  the  Yreka 
mining  district,  Shoshone  coimty.  We  shall 
hereafter  refer  to  the  Chemung  Mining  Com- 
pany as  the  "Chemung  Company."  and  to 
the  Empire  State-Idaho  Mining  &  Developing 
Company  as  tbe  "Empire  Company." 


It  Is  alleged,  among  other  things.  In  the 
complaint,  that  said  Hanley  procured  the  ti- 
tle to  said  one-eighth  interest  in  said  mining 
claim  as  trustee  or  agent  for  the  plaintiff 
corporation  on  or  about  August  1,  1897,  and 
has  since  that  time  fraudulently  and  wrong- 
fully refused  to  convey  the  same  to  complain- 
ant, which  allegations  are  denied  by  the  de- 
fendant, and  defendant  averred  that  he  pur- 
chased said  one-eighth  interest  for  and  on 
his  own  behalf.  The  ownership  of  that  one- 
eighth  Interest  is  the  main  issue  In  this  ac- 
tion. It  appears  from  the  record  that  the 
Chemung  Company  was  organized  by  the 
said  Sweeney  &  Clark  under  the  laws  of  the 
state  of  Washington  on  the  5th  day  of  Au- 
gust, 1896,  and  for  the  purpose,  among  other 
things,  of  buying,  selling,  acquiring,  and  op- 
erating mines  and  mining  claims  within  the 
United  States;  that  Its  capital  stock  consist- 
ed of  500,000  shares,  of  the  par  value  of  $5 
each;  that  Charles  Sweeney,  F.  Lewis  Clark, 
and  the  defendant,  Kennedy  J.  Hanley,  were 
the  owners  of  all  of  the  stock  of  that  corpora- 
tion, except  a  few  shares  held  by  employ^ 
of  said  Sweeney  &  Clark,  In  order  to  qualify 
them  as  directors  of  said  corporation.  The 
defendant,  Kennedy  J.  Hanley,  owned  100,- 
(WO  shares  of  said  stock. 

In  limine,  we  are  met  with  two  questions. 
The  flrst  Is  as  to  whether  an  order  of  a  dis- 
trict court  refusing  to  appoint  a  receiver 
pending  the  litigation  is  an  appealable  order. 
Under  the  provisions  of  section  9,  art.  5,  of 
our  state  (Constitution,  this  court  has  Jurisdic- 
tion to  review  upon  appeal  any  decision  of 
the  district  court  or  the  Judges  thereof.  An 
order  granting  or  refusing  a  motion  for  tbe 
appointment  of  a  receiver  is  a  decision,  and 
such  decision  Is  appealable.  Therefore  the 
order  of  the  district  court  denying  the  ap- 
pointment of  a  receiver  in  tbis  case  is  an 
appealable  order. 

The  second  question  Is,  has  this  court  pow- 
er to  appoint  a  receiver  In  this  ease?  Under 
the  provisions  of  section  9  of  our  Constitu- 
tion, supra,  the  Supreme  Court  has  original 
Jurisdiction  to  Issue  writs  of  mandamus  and 
other  writs  therein  named,  and  also  Is  given 
authority  to  Issue  all  writs  necessary  or 
proper  to  the  complete  exercise  of  Its  appel- 
late Jurisdiction.  In  Pacific  Ry.  Co.  v.  Ketch- 
urn,  95  U.  S.  2.  24  L.  Ed.  347,  the  Supreme  • 
Court  of  the  United  States  held  that  that 
court  had  power,  under  section  716  of  the 
United  States  Revised  Statutes  [U.  S.  Comp. 
St.  1001,  p.  580],  to  appoint  a  receiver.  That 
section,  after  specifying  some  writs  which 
the  court  may  issue,  provides  that  It  may 
have  iwwer  to  Issue  all  writs,  not  specially 
provided  for  by  statute,  which  may  be  neces- 
sary for  the  exercise  of  its  Jurisdiction.  The 
provisions  of  that  statute  are  substantially 
tbe  same  as  the  provisions  of  said  section 
9.  art.  5,  of  our  Constitution.  See,  also,  High 
on  Receivers  (M  Ed.)  $  41.  See,  also,  God- 
dard  v.  Ordway,  94  U.  S.  672,  24  L.  Ed.  237; 
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20  Am.  ft  Eng.  Sne.  K  p.  62.  This  conrt 
has  the  authority  to  appoint  a  receiver  In  the 
exercise  of  its  appellate  Jurisdiction.  ' 

The  Empire  Company  was  a  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  New  York,  and  was  organized  and 
controlled  by  said  Sweeney  &  Clark.  Swee- 
ney was  the  manager  of  the  snld  corporation 
from  th4  date  of  its  organization,  In  the  lat- 
ter part  of  1897  or  early  part  of  1898.  up 
to  and  including  a  part  of  the  year  1900, 
and  was  the  controlling  spirit  of  the  Che- 
mung Company  during  the  time  that  the  lit- 
igation was  going  on  between  Hanley  and 
Sweeney  &  Clark,  and  the  Chemung  Compa- 
ny and  the  Empire  Company,  which  litiga- 
tion was  carried  on  In  the  state  and  United 
States  courts,  as  shown  by  the  cases  of  Peo- 
ple ex  rel.  Ohemung  Mining  Company  v.  Cun- 
ningham (Idaho)  53  Pac.  451,  Hanley  y. 
Sweeney  et  al.,  109  Fed.  713,  48  C.  O.  A  618, 
Hanley  v.  Beatty,  D.  8.  Dlst.  Judge,  117  Fed. 
69,  54  C.  C.  A.  445,  Sweeney  et  aL  T.  Hanley. 
126  Fed.  97,  61  C.  C.  A.  153,  and' Empire 
State-Idaho  Mining  &  Developing  Company 
V.  Hanley  (U.  S.)  25  Sup.  Ct  601,  49  L.  Dd. 
105C.  On  September  19,  1898,  the  Chemung 
Company  executed  and  delivered  to  the  Em- 
pire Company  its  certain  deed,  conveying  to 
the  Empire  Company  all  of  the  property  and 
assets  of  the  Chemung  Company,  of  whatso- 
ever kind  or  nature  and  wherever  situated. 
Said  deed  contains  the  following,  among  oth- 
er, provisions:  *This  indenture,  made  this 
19th  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety- 
eight,  by  and  between  the  Chemung  Mining 
Company,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  Washing- 
ton, and  having  its  principal  place  of  business 
in  the  city  and  county  of  Spokane,  state  of 
Washington,  the  party  of  the  first  part,  and 
the  Empire  State-Idaho  Mining  &  Develop- 
ing Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  New 
York,  and  having  its  principal  place  of  busi- 
ness in  the  city  and  county  of  New  York, 
state  of  New  York,  the  party  of  the  second 
part,  witnessetb:  Whereas,  the  stockholders 
of  said  party  of  the  first  part,  at  a  special 
meeting  of  said  stockholders,  duly  called  for 
that  purpose,  duly  adopted  the  following  res- 
olutions: 'Resolved,  that  the  action  of  the 
board  of  trustees  of  Chemung  Mining  Com- 
pany, accepting  the  offer  of  the  Empire 
State-Idaho  Mining  &  Developing  Company 
to  purchase  the  whole  of  the  property  and 
assets  of  the  Chemung  Mining  Company,  of 
whatsoever  kind  or  nature  and  wherever  sit- 
uated, and  particularly  the  following  describ- 
ed lode  mining  claims:  The  "Jersey  Frac- 
tion," "Lilly  May."  "Carriboo,"  "Goodluck," 
and  "Butte  Consolidated"  lode  mining  claims, 
designated  by  the  surveyor  general  as  lot 
No.  1220,  embracing  a  portion  of  section 
twelve  (12)  In  township  forty-eight  (48)  north 
of  range  two  (9  east;  Boiae  meridian,  and  of 


the  nnsurveyed  pnblle  domain,  1b  the  Treka 

mining  district,  Shoshone  county,  state  of 
Idaho,  containing  eighty-nine  acres  and  eight 
hundred  and  one  thousandtlis  of  an  acre  of 
land,  more  or  less,  for  a  more  particular  de- 
scription of  the  boundaries  of  which  said  lode 
mining  claims  reference  is  hereby  made  to 
the  record  of  the  patent  therefor  issued  by 
the  government  of  the  United  States  of 
America,  and  recorded  in  the  office  of  the 
Recorder  of  the  General  Liand  Office  In  vol- 
ume 294,  at  pages  307  to  402,  Inclusive;  also 
all  of  the  right,  title,  and  Interest  of  the 
Chemung  Mining  (kimpany,  the  same  being 
an  undivided  one-third  interest  of,  in,  and  to 
the  Skookuji  'lode  mining  claim.  *  *  *  (4) 
Also  ail  of  the  other  assets  and  property  of 
the  said  party  of  the  first  imrt,  of  whatever 
kind  or  nature  and  wherever  situated.' " 

While  a  specific  description  of  said  one- 
third  interest  In  Skookum  is  given  in  said- 
deed,  after  that  follows  the  general  grant 
of  "all  other  assets  and  property  of  the  said 
party  of  the  first  part,  of  whatever  kind  or 
nature  and  wherever  situated."  This  was 
an  enlargement  on  the  specific  description, 
and  included  all  property  and  assets  of  the 
Chemung  Company,  of  every  nature  and  kind 
wherever  situated.  It  Is  clear  to  me,  from 
the  resolution  of  said  board  as  found  in  the 
deed  and  from  the  other  provisions  found  in  - 
the  deed,  that  the  CSiemung  Company  intend- 
ed to  sell,  and  did  sell  and  convey,  to  the  Em- 
pire Company  all  the  property,  of  whatever 
kind  and  nature,' that  it  owned.  The  record 
also  shows  that  at  the  time  said  deed  was 
executed  Sweeney  &  Clark  were  in  fact  the 
Chemung  Mining  Company,  and  believed  at 
that  time  that  the  Chemung  Company  own- 
ed only  a  one-third  interest  in  said  claim,  and 
that  it  was  the  Intention  to  convey  all  of  the 
interest,  whatever  it  might  be.  in  said  Skoo- 
kum claim,  be  It  one-thhrd  thereof  or  more. 
When  we  come  to  consider  the  language  used 
In  said  deed,  we  do  not  think  more  appro- 
priate language  could  have  been  selected  to 
show  the  intention  of  the  grantor  to  con- 
vey to  the  grantee  all  of  the  property,  of 
whatsoever  kind  and  nature,  that  It  owned 
any  where  or  place,  to  the  Empire  Company; 
and,  If  the  Chemung  Company  was  the  equi- 
table owner  of  a  one-eighth  interest  in  said 
Skookum  claim  at  the  time  said  deed  was 
made,  that  interest  was  conveyed  to  the  Em- 
pire Company  by  said  deed.  In  Idaho  Min- 
ing Ck>.  V.  Union  Co.,  5  Idaho,  119,  47  Pac. 
99,  the  description  In  the  deed  was  as  fol- 
lows: "Also  all  the  machinery,  engines,  boil- 
ers, hereby  conveying  to  said  Jeff  Clark  all 
the  property,  real,  personal,  and  mixed,  be- 
longing to  said  William  0.  Schultz,  and  lo- 
cated In  said  county  of  Bingham.  Idaho." 
And  that  was  held  to  convey  a  mining  claim 
owned  by  said  Schultz  and  not  named  in 
said  deed.  In  that  case  It  was  contended 
that,  because  the  deed  named  the  Robinson 
claim,  and  did  not  name  the  Austin  clalnit 
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tbe  Austin  claim  was  not  conveyed;  but  the 
court  held  that  the  general  clause  in  said 
deed  conveyed  whatever  Interest  the  grantor 
bad  in  the  Austin  claim.  See,  also,  Frey  t. 
Clifford,  44  Cal.  335;  Lick  y.  O'Donnell,  S 
Cal.  50,  58  Am.  Dec.  383.  In  Pettlgrew  T. 
Dobbelaar,  63  Cal.  396,  the  court  held  that 
the  following  desc;riptlon,  to  wit:  "All  lands 
and  real  estate  belonging  to  the  said  party 
ot  the  first  part,  wherever  the  same  may  be 
situated" — passes  the  title  to  all  property 
which  the  grantor  had.  Clifton  Company  v. 
Fandell  (Iowa)  47  K.  W.  006,  passes  upon 
the  sufficiency  of  a  description  in  a  convey- 
ance similar  to  the  one  at  bar,  and  In  the 
course  of  the  decision  the  court  said:  "The 
South  Park  Company  conveyed  to  plaintiff 
by  deed,  wherein  the  description  of  the  prop- 
erty is  given  by  lots,  blocks,  or  government 
divisions,  etc.,  followed  by  these  words: 
'Also  together  with  all  other  lands  that  may 
not  have  been  heretofore  described  belong- 
ing to  the  South  Park  Company.'  Appellant 
contends  that  certain  lots  are  expressly  men- 
tioned, that  that  excludes  all  others,  and,  as 
lot  22  Is  not  mentioned,  it  did  not  pass  by 
the  deed.  Such  a  construction  of  this  deed 
would  be  against  the  manifest  intent  of  the 
grantor.  The  evident  purpose  was  to  convey 
all  the  land  owned  by  the  grantor.  •  •  • 
To  convey  any  omissions  and  express  the 
purpose  ot  the  parties,  the  recital  quoted 
was  added  of  what  further  was  conveyed." 
We  therefore  hold  that,  if  the  Chemung 
Company  was  the  owner  of  said  one-eighth 
interest  in  the  Skookum  mine  at  the  time 
said  deed  was  executed,  it  conveyed  that 
Interest  to  the  said  Empire  Company. 

The  case  of  Hanley  v.  Sweeney  et  al.,  109 
Fed.  712,  48  C.  C.  A.  612,  was  a  suit  In  equi- 
ty brought  by  said  Hanley  as  complainant  to 
obtain  a  decree  annulling  two  certain  deeds 
made  to  the  defendants  Sweeney  &  Clark. 
It  was  held  In  that  case  that  the  deed  from 
Hanley  to  Sweeney  &  Clark  of  said  one- 
eighth  interest  in  the  Skookum  mine  was  ob- 
tained fraudulently.  The  suit  of  Hanley  ▼. 
Beatty,  District  Judge,  117  Fed.  59,  54  C. 
C.  A.  445,  was  a  proceeding  for  a  writ  of 
mandate  to  said  Judge  to  compel  bim  to  pro- 
ceed and  enforce  a  certain  Judgment  in  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Idabo,  Northern  Division,  where- 
in said  Kennedy  J.  Hanley  was  complain- 
ant) and  said  Sweeney  &  Clark,  F.  Lewis 
Clark,  and  the  said  Empire  State-Idaho  Min- 
ing &■  Developing  Company,  a  corporation, 
were  defendants,  which  was  a  suit  in  equity 
to  qniet  the  title  of  said  Hanley  to  the  said 
one-elgbtb  interest  In  the  Skookum  mining 
claim.  It  was  held  in  the  said  case  of  Han- 
ley T.  Beatty  that  the  action  of  Hanley  v. 
Sweeney,  Clark,  and  the  Empire  Company 
was  an  action  to  quiet  title  and  for  other 
relief,  and  that  the  court  had  In  that  suit 
Jnrisdictlon  to  determine  the  entire  contro- 
versy between  the  parties  representing  the 


mine  and  the  ore  therein,  and  that  It  was 
the  duty  of  the  defendants  to  set  up  all  de- 
fenses that  they  bad  to  complainant's  claim 
thereto;  and  In  the  course  of  the  opinion  the 
court  said:  "It  was  the  duty  of  the  defend- 
ants to  Interpose  all  the  defenses  they  had 
to  the  action,  and,  having  failed  to  do  so, 
the  defendant  the  Empire  Mining  Company 
Is  debarred  from  interposing  a  defense  which 
they  had  at  that  time  by  a  new  action,"  and 
that  "a  judgment  estops,  not  only  as  to  ev- 
ery ground  of  recovery  or  defense  actually 
presented  in  the  action,  but  also  as  to  any 
ground  which  might  have  been  presented." 
While  It  is  true  that  the  Empire  Company  is 
not  claiming  anything  in  this  action,  we  re- 
fer to  the  above  to  show  that  the  title  to 
said  one-eighth  Interest  as  between  the  Em- 
pire Company  and  Sweeney  &  Clark  has 
been  quieted  and  settled  In  Hanley.  Ste, 
also,  Empire  State-Idaho  Mining  &  Develop- 
ing Co.  et  al.  V.  Hanley  (C.  O.  A.)  136  Fed. 
09.  That  case  was  appealed  to  the  Supreme 
Court  of  the  United  States,  25  Sup.  Ct  691, 
49  L.  E2d.  105C,  and  the  appeal  was  dismissed 
for  want  of  Jurisdiction. 

The  record  shows  that  Sweeney  &  Clark 
were  the  owners-  of  substantially  all  the 
stock  and  controlled  the  Chemung  Mining 
Oompany;  that  tliey  also  organized  and  were 
the  promoters  of  the  Empire  Company,  and 
that  Sweeney  was  the  manager  of  said  com-  . 
pany  until  some  time  In  1000;  that  on  the 
10th  day  of  September,  1898,  said  Chemung 
Company  passed  a  resolution  by  Its  board 
of  trustees  whereby  It  accepted  the  offer  of 
the  Empire  Company  for  the  purchase  of  all 
the  property  and  assets  of  the  former  com- 
pany, of  whatsoever  kind  or  nature  and 
wherever  situated;  that  on  that  day  the  said 
deed  above  referred  to,  conveying  all  of  the 
property  of  the  Chemung  Company  to  the 
Empire  Company,  was  executed  by  the  said 
Cbarles  Sweeney,  as  president  of  said  com- 
pany; that  the  consideration  paid  for  all  of 
the  property  conveyed  by  said  deed  was  $25,- 
000;  that  said  sum  was  used  in  paying  some 
debts  due  from  the  Chemung  Company,  and 
the  balance  of  nearly  $20,000  was  distrib- 
uted among  the  stockholders,  Sweeney  tc 
Clark,  and  thereafter,  and  up  to  the  time  of 
the  bringing  this  suit,  nothing  further  Is 
heard  of  the  Chemung  Company.  It  appar^ 
ently  laid  dormant  from  the  time  It  sold  all 
its  property  and  distributed  the  consideration 
received  therefor  until  this  suit  was  brought, 
which  was  on  December  8,  1001.  Clark 
claims  to  have  sold  his  Interest  In  the  Che- 
mung Company  to  Sweeney.  In  fact,  it  ap- 
pears from  the  record  that  Sweeney  &  Clark 
were  the  controlling  spirits  and  the  owners 
of  all  of  the  stock  of  the  Chemung  Company, 
except  several  shares,  and  that  Sweeney  was 
the  manager  and  controlling  spirit  of  the 
B>mpire  Company;  that  he  knew  all  of  the 
facts  in  regard  to  the  said  one-eighth  Inter- 
est of  the  Chemung  mining  claim  claimed  by 
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Hanley;  and  his  own  affidavit  and  that  of 
Clark,  made  at  the  time  when  they  appai> 
entJy  bad  no  reason  for  departing  from  the 
truth,  was  to  the  effect  that  they  recognized 
Huuley  as  the  undisputed  owner  of  said  one- 
eighth  interest.  In  an  affidavit  made  by  said 
Sweeney  on  the  5th  day  of  November,  1898, 
he  swore,  among  other  things,  as  follows: 
"That  on  the  30th  day  of  April,  1898,  the 
said  Hanley  was  the  owner  of  an  undivided 
one-eighth  interest  in  the  Slcoolcum  mining 
claim,  in  the  Treka  mining  district,  Sboshone 
county,  state  of  Idaho;  •  •  •  that  on 
said  30tb  day  of  April,  1898,  the  said  Hanley 
claimed  to  be  also  the  owner  of  the  said 
undivided  one-third  interest  in  said  mining 
claim;  •  •  •  and  that  for  several  days 
prior  to  the  30th  day  of  April,  1898,  negotia- 
tions had  been  going  on  between  ^id  Hanley 
and  this  affiant  and  said  Clark,  which  said 
negotiations  were  finally  brought  to  a  point 
by  an  offer  on  the  part  of  the  affiant  aud  said 
Clarlc  to  purchase  from  said  Hanley  his  un- 
divided one-eighth  interest  in  the  said  Skoo- 
kum  lode  mining  claim,  and  also  bis  100,000 
shares  of  the  capital  stock.    •    ♦    *" 

F.  Lewis  Clark,  in  his  affidavit  of  Decem- 
ber 31,  1898,  swore,  among  other  things,  as 
follows:  "On  Mr.  Sweeney's  return  to  Spo- 
kane, after  consulting  with  him,  we  talked 
with  Mr.  Hanley  on  several  occasions  con- 
cerning his  interests.  He  owned  100,000 
shares  of  stock  in  the  Chemung  Mining  Com- 
pany and  a  one-eighth  Interest  In  the  Skoo- 
kum  mining  claim,  and  be  claimed  to  own  the 
one-third  interest  of  the  said  Skookum  claim 
in  dispute  as  aforesaid,  but  which  we  claimed 
belonged  to  the  Chemung  Mining  Company. 
This  one-third  interest  was  then  in  litigation 
as  aforesaid.  I  asked  Hanley  at  one  time 
to  put  a  price  on  his  Chemung  stock,  another 
price  on  the  one-eighth  interest,  and  another 
price  on  the  one-third  Interest  be  claimed  to 
own,  and  he  said,  if  he  sold  at  all,  he  had 
his  Idea  of  what  he  ought  to  get  •  •  • 
My  desire  was  to  get  him  to  set  a  price  on 
the  Chemung  stock,  another  price  on  the 
one-eigbtb  interest,  and  another  price  on 
the  one-third  interest,  so  we  could  investigate 
and  determine  whether  the  Skookum  was  a 
desirable  piece  of  ground  or  not,  and,  if  so, 
to  choose  the  interest  we  wanted  to  buy. 
Hanley  said  he  would  not  do  this,  but  he 
would  sell  it  all  together.  We  (Mr.'  Sweeney 
and  I)  finally  decided  that  the  best  thing  for 
us  was  to  get  this  whole  Interest,  and  ob- 
tain an  interview  with  him  for  the  purpose 
of  making  a  trade  on  this  basis.  The  conver- 
sation resulted  In  this  kind  of  an  understand- 
ing: That  Hanley  should  put  a  price  on 
what  he  owned  beyond  dispute — that  Is,  the 
Chemung  stock  and  the  one-eighth  interest 
In  the  Skookum  claim — and  he  would  also 
put  a  price  on  the  Interest  In  litigation  as 
aforesaid.  We  did  not  care  much  what  price 
he  put  on  the  interest  in  dispute,  because 
we  were  satisfied  he  liad  no  chance  of  win- 


ning tliat  interest  •  •  •  The  terms  of 
the  contract  for  the  purchase  of  said  Clie- 
mung  stock  and  the  one-eighth  Interest  in 
the  Skookum  were  $2,000  down,  $18,000  on 
or  before  July  1,  1898,  and  an  option  on  the 
one-third  Interest  in  the  Skookum  In  Utiga- 
tion.  There  was  no  cash  payment  but  we 
had  until  August  1,  1898,  in  which  to  exer- 
cise our  option."  Sweeney  and  Clark  in  their 
said  affidavits  swore  that  said  one-eighth  In- 
terest was  the  undisputed  property  of  Han- 
ley. Substantially  the  same  statement  is 
made  in  the  answer  sworn  to  by  Sweeney  tn 
the  case  of  Hanley  y.  Sweeney  et  aL,  109 
Fed.  712,  48  C.  C.  A.  612,  supra,  and  In  their 
testimony  given  on  August  22,  1899;  and  in 
the  sworn  answer  of  the  defendants  In  the 
district  court  case  of  Hanley  v.  Chemung  Mln. 
Co.,  afterwards  dismissed,  said  Sweeney  and 
Clark  testified  and  swore  that  the  said  one- 
eighth  interest  in  said  Skookum  mining  claim 
was  the  undisputed  property  of  Hanley,  and 
he  was  treated  and  recognized  by  said 
Sweeney  &•  Clark  and  the  Chemung  Mining 
Company  during  tlie  entire  period  from  Octo- 
t>er,  1887,  to  December  3, 1901,  as  the  owner  of 
said  one-eighth  interest  and  it  further  ap- 
pears that  during  said  period  Hanley  and 
Sweeney  and  Clark  and  the  Chemung  Compa- 
ny were  not  friendly,  and  were  litigating  i» 
the  courts  a  greater  portion  of  said  time. 

It  Is  true  that  the  plaintiffs  in  this  pro- 
ceeding have  produced  the  affidavits  of 
Kearns  and  Cunningham  in  support  of  their 
contention,  to  wit  that  Hanley  purchased 
said  one-eighth  interest  as  agent  and  trustee 
for  the  Chemung  Company;  but  as  we  view 
It,  the  record  shows  that  said  Sweeney  & 
Clark  were  really  the  Chemung  Company  and 
the  Empire  Company,  and  controlled  and 
managed  their  affairs,  and  that  at  the  very 
time  they  should  have  spoken  and  claimed 
said  one-eighth  Interest  for  the  Chemung 
Company  they  made  affidavits  and  others 
wise  swore  that  Hanley  was  the  undisputed 
owner  of  said  one-eighth  interest  and  these 
facts  have  great  weight  with  us  In  detei^ 
mining  this  matter — greater  weight  than  s^id 
affidavits  of  Kearns  and  Cunningham.  And 
beyond  that  Sweeney  was  acting  for  the 
Chemung  Company,  and  that  company  is  es 
topped  from  now'  claiming  said  one-eighth  in- 
terest in  the  Skookum  mining  claim.  It  Is 
true  that  said  Sweeney  and  Clark  have  made 
recent  affidavits  in  which  they  undertake  to 
explain  their  testimony  and  sworn  state- 
ments, theretofore  made  to  the  effect  that 
Hanley  was  the  undisputed  owner  of  said 
one-eighth  interest  and  in  our  view  of  the 
matter  said  explanations  "fail  to  explain," 
and  indicate  to  us  that  the  claim  to  said  one- 
eighth  interest  for  the  Chemung  Company 
was  an  afterthought,  and  put  forth  to  fur- 
ther retard  Hanley  in  procuring  the  results 
of  his  long-contested  suits  in  the  United 
States  courts,  wherein  and  whereby  those 
courts  have  held  that  Hanley  war  the  owner 
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of  said  one-eighth  interest  in  the  Skookum 
claim,  and  quieted  his  title  thereto  as 
against,  the  Empire  Company  and  the  said 
Sweeney  &  Clark,  and  awarded  him  some 
$400,000,  which  the  Empire  Company,  un- 
der the  management  of  said  Sweeney,  had 
extracted  from  said  one-eighth  interest  In 
said  Skookum  claim  belonging  to  said  Hah- 
ley. 

This  application  la  presented  to  this  court 
on  the  transcript  on  appeal  from  the  order 
of  the  district  Judge  refusing  to  appoint  a 
i-eceiver  to  take  charge  of  the  proceeds  of 
the  Judgment  of  said  United  States  court 
We  therefore  have  before  us  all  of  the  evi- 
dence presented  to  the  district  Judge  on  the 
application  to  him  for  the  appointment  of 
such  receiver.  We  hold  that  the  showing  Is 
not  sufficient  to  warrant  the  appointment  of 
a  receiver,  and  the  application  is  denied. 
Costs  of  this  proceeding  awarded  to  defend- 
ant 

STOCKSLAGER,  C.  J.,  concurs. 

AlLSniE,  J.  (concurring).  I  agree  with 
my  associates  tliat  an  order  appointing  or  re- 
fusing to  appoint  a  receiver  is  appealable, 
and  that  under  the  provisions  ot  section  9, 
art  5,  of  the  Constitution,  this  court  has  the 
authority.  In  the  exercise  of  Its  appellate  Ju- 
risdiction, to  apiwint  a  receiver  pending  an 
appeal.  Upon  the  showing  made  by  this  ap- 
plication I  do  not  think  we  would  be  Justified 
in  appointing  a  receiver  In  this  ease.  Nor, 
after  an  examination  of  the  entire  record  as 
the  same  was  presented  to  the  district  Judge, 
would  we  be  Justified  in  saying  that  the 
trial  Judge  abused  his  discretion  In  refusing 
to  appoint  a  receiver.  For  these  reasons  I 
concur  in  denying  the  motion.  I  thluk  the 
-discussion  in  the  majority  opinion  as  to  the 
coDStructlon  to  be  given  to  the  deed  of  Sep- 
tember 19,  1898,  from  the  Chemung  Mining 
Company  to  the  Empire  State-Idaho  Mining 
Company,  gratuitous,  and  given  undue  prom- 
inence and  consideration  under  this  applica- 
tion. That  question  is  here  raised  collater- 
ally and  by  a  stranger  to  that  contract,  who 
Insists  that  the  grantor  parted  with  property 
-to  which  neither  the  grantee  therein  named 
nor  Its  successor  in  interest  Is  making  any 
claim.  Indeed,  It  is  certainly  a  debatable 
question  as  to  whether  or  not  such  a  grant 
will  pass  title  to  a  mere  unascertained  and 
undetermined  equity,  where  the  entire  legal 
and  record  title  rests  In  a  third  party  and  the 
grantor  makes  no  direct  or  specific  reference 
to  such  equity.  On  this  I  express  no  view. 
Neither  can  I  agree  with  my  Brothers  to  the 
extent  to  which  they  go  in  apiilylng  the  prin- 
ciples of  estoppel  to  the  Chemung  Company. 
In  fact^  I  think  that  question  should  be  left 
for  determination  upon  the  trial  of  the  case 
on  its  merits.  This  doctrine  of  estoppel  Is 
getting  to  be  too  frequently  an  aggressive  In- 
.terloper,   stalking  around   like   a   giant   In 


courts  of  equity,  instead  of  the  modest  de- 
fender of  honest  and  fair  dealing  It  was  born 
and  bred. 

(U  Idaho,  227) 
BARTON  ▼.  GROSECLOSE.    . 
(Supreme  Court  of  Idaho.    June  27,  1905.) 

1.  Conditional  Sale— Attachment. 

One  who  makes  a  conditional  sale  of  per- 
sonal property,  delivering  possession  to  the 
vendee,  and  retaining  the  title  thereto  in  him- 
self until  the  purchase  price  shall  be  fully  paid, 
cannot  upon  failure  of  the  purchaser  to  make 
the  payments,  have  an  attachment  against  the 
property  of  the  purchaser  to  secure  the  pay- 
ment of  the  purchase  price  until  the  property 
itself  has  been  exhausted. 

2.  Same— Assignment  of  Contract. 

Where  the  vendor  on  a  conditional  sale 
has  delivered  possession  to  the  vendee,  and 
thereafter  sells  and  assigns  the  contract  taken 
from  tlie  purchaser  to  a  third  party,  the  as- 
signee of  such  contract  is  substituted  to  all 
the  rights  of  his  assignor,  and  cannot,  there- 
fore, have  an  attachment  upon  failure  of  the 
purchaser  of  the  property  to  make  payment. 

3.  Same— Rights  of  Vendor. 

The   security   retained   by   the   vendor   in 
such  oases  is  not  a  vendor's  lien,  but  is  a  res- 
ervation of  title,  and  right  to  pursue  the  prop- 
erty in  specie. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Washington 
County;   Frank  J.  Smith,  Judge. 

Action  by  E.  M.  Barton  against  Austin 
Groseclose.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Lk  L.  Burtenshaw,  for  api>ellant  E.  R. 
Coulter,  for  respondent 

AIX^SHIE,  J.  This  appeal  Is  from  an  or- 
der dissolving  an  attachment  The  plaintiff, 
Barton,  commenced  his  action  In  the  district 
court  as  the  assignee  of  two  claims  against 
the  defendant — one  an  ordinary  promissory 
note,  and  the  other  the  usual  combination 
form  of  promissory  note  and  conditional  sale 
contract.  Upon  the  filing  of  the  complaint 
the  plaintiff  duly  and  regularly  procured  the 
Issuance  of  a  writ  of  attachment  and  caused 
certain  of  the  property  of  the  defendant  to  be 
attached,  out  of  whicli  to  make  any  judgment 
that  might  be  recovered  against  him.  The 
defendant  moved  to  dissolve  the  attachment 
on  the  facts  disclosed  by  the  complaint,  and 
his  affidavit  In  support  of  his  motion."  That 
motion  was  sustained  by  the  district  Judge, 
and  it  is  from  the  order  made  thereon  that 
the  appeal  Is  prosecuted. 

On  June  10,  1903,  the  Spauldlng  Mfg.  Co. 
sold  to  the  defendant  a  buggy,  and  received 
as  payment  therefor  defendant's  promissory 
note,  which  note  concludes  with  the  follow- 
ing provisions:  "I  own  In  my  own  name  one 
hundred  and  sixty  acres  of  land  in  section 
,  town  of  ,  county  of  Washing- 
ton, State  of  Idaho,  which  at  a  fair  valua- 
tion is  worth  $1,500.00,  on  which  there  Is  no 

incumbrance  except  for  $ .    I  also  own 

$ worth  of  personal  proi)erty  over  and 
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abore  all  exemptlona.  There  Is  no  Judgment 
against  me.  I  make  this  statement  at  the 
time  of  the  signing  of  this  note  for  the  pur- 
pose of  obtaining  credit,  and  it  is  understood 
that  the  ownership  of  this  vehicle  shall  not 
pass  from  the  Spauldlng  Mfg.  Co.,  until  fully 
paid  for,  and  no  salesman  has  authority  to 
make  any  agreement  not  on  the  face  of  this 
note  when  made."  By  the  terms  of  this 
agreement,  it  is  clear  that  It  constituted  a 
conditional  sale,  and  that  the  title  to  the 
property  remained  In  the  Spauldlng  Manu- 
facturing Company.  Mark  Means  Transfer 
Co.  V.  McKlnzie  (Idaho)  73  Pac.  135;  Hark- 
ness  V.  Russell,  118  U.  S.  663,  7  Sup.  Ct  SI, 
30  L.  Ed.  285.  It  is  contended  by  appellant, 
however,  that  the  vendor  of  the  property,  by 
assigning  -the  note  and  contract  which  had 
been  executed  by  the  vendee,  thereby  waived 
his  right  to  reclaim  the  property,  completed 
the  sale,  and  vested  the  title  in  the  vendee. 
It  is  contended  on  the  other  hand  by  the  re- 
spondent that  the  transfer  of  the  note  and 
contract  carried  with  it  the  legal  title  to  the 
property,  and  substituted  the  assignee  of  the 
contract  to  all  the  rights  and  remedies  of  his 
assignor.  We  have  heretofore  held  that,  un- 
der the  statutes  of  this  state  authorizing  at- 
tachments, an  attachment  cannot  Issue  to 
secure  the  purchase  price  of  property  where 
the  title  to  the  property  has  been  reserved 
to  the  vendor  until  final  payment  should  be 
made.  Mark  Means  Transfer  Co.  v.  McKln- 
zie, supra.  If  the  vendor  of  the  property 
could,  by  selling  the  note  and  contract,  trans- 
fer to  bis  assignee  all  the  property  rights  he 
had  therein,  then  it  would  follow  that  the 
rule  announced  in  the  Mark  Means  Transfer 
Case  Is  applicable,  and  an  attachment  would 
not  lie  on  behalf  of  the  assignee.  It  must  be 
conceded  that  when  the  vendor  of  property 
parts  with  possession,  and  at  the  same  time 
reserves  to  himself  the  legal  title  to  the  prop- 
erty, and  thereupon  sells,  assigns,  and  trans- 
fers to  a  third  party  all  of  bis  rights  and  in- 
terests in  and  to  the  contract,  he  is  there- 
after left  without  any  Interest  either  in  the 
title  or  possession  of  the  properly  or  the 
tontract  While  this  is  true,  the  title  to  the 
property  must  necessarily  rest  somewhere— 
either,  we  take  it,  in  the  original  vendee  of 
the  property,  or  the  assignee  of  the  contract. 
To  say  that  the  title  passed  to  the  vendee  of 


the  property  would  be  to  deprive  the  owner 
of  the  legal  title,  to  whom  the  purchase  price 
tiad  not  yet  been  paid,  of  a  valuable  prop- 
'erty  right  It  would  amount  to  depriving 
him  of  the  right  of  disposition  of  bis  prc^ 
erty,  and  cutting  off  the  security  which  he 
had  retained  for  the  payment  of  the  debt 
We  think  the  assignment  of  a  contract  like 
the  one  under  consideration  carries  with  it 
the  legal  title  to  the  property,  and  gives  to 
the  assignee  of  the  contract  all  the  rights 
and  remedies  enjoyed  by  his  assignor,  and 
that  in  such  case  an  attachment  will  not  He 
until  the  property  has  first  been  exhausted. 
This  position  has  been  sustained  by  the  fol- 
lowing authorities:  Foundry  Co.  v.  Pasca- 
goula  Ice  Co.,  72  Miss.  608,  18  South.  364; 
Kimball  Co.  v.  Mellon,  80  Wis.  138,  48  N.  W. 
1100;  Standard  Steam  Laundry  Co.  v.  Dole 
(Utah)  61  Pac.  1106;  6  Am.  &  Eng.  Enc.  of 
Law  •(2d  Ed.)  485;  Myres  v.  Taple,  60  Mich. 
339,  27  N.  W.  536.  It  should  be  borne  in 
mind  that  the  security  which  a  vendor  under 
one  of  these  conditional  sale  contracts  has 
for  the  payment  of  the  purchase  price  is  not 
a  vendor's  lien,  as  recognized  by  our  statute. 
Under  the  provisions  of  section  3443,  Rev.  St 
1887,  a  vendor's  lien  only  exists  on  personal 
property  so  long  as  the  vendor  retains  the 
possession.'  In  these  conditional  sales  the 
vendor  almost  invariably  parts  with  the  pos- 
session of  the  property,  but  stipulates  with 
the  purchaser  that  the  title  shall  not  pass 
until  the  purchase  price  is  fully  paid.  The 
security  which  the  vendor  retains  in  such 
case  should  not  be  confused  with  that  of  a 
vendor's  Hen,  because  he  retains  the  title  it- 
self to  the  property,  and  the  right  to  pursue 
the  property  and  repossess  himself  of  it  In 
the  Mark  Means  Case,  supra,  we  said:  "It 
occurs  to  us  that  plaintiff's  security  was  a 
higher  class  of  security  than  either  a  mort- 
gage lien  or  pledge.  It  was  a  reservation  of 
the  title  itself,  with  a  right  to  take  posses- 
sion at  any  time  condition  should  be  broken." 
The  order  of  the  district  court  was  made 
upon  the  correct  theory  of  the  law  applicable 
to  the  case,  and  the  Judgment  must  be  af- 
firmed. It  is  so  ordered.  Costs  awarded  to 
respondent 


STOCESLAGER,  a  J„ 
J.,  concur. 


and  SULLiyAM, 
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(33  Mont.  80) 

DOLL  T.    HENNESSY   MERCANTILE   CO. 
(Supreme  Court  of  Montana.     July  24,  1905.) 

1.  Partnebship  —  Action— Institution    in 
FiBM  Name. 

Code  Civ.  Proc.  I  590,  authorizing  persons 
associated  in  any  business,  transacting  the  busi- 
ness under  a  common  name,  to  be  sued  by  such 
common  name,  does  not  authorize  an  action  to 
be  brought  in  a  copartnership  or  firm  name. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Gent  Dig.  Partnership,  f  360.] 

2.  SAftE  — Bianrs    op   Pabtners  —  Actionb 

AGAINST   COFABTNEBS. 

Since  the  amount  to  which  a  partner  is 
entitled  from  the  partnership  depends  on  a 
settlement  of  the  partnership  affairs  and  an 
adjustment  of  balances,  which  can  only  be  de- 
termined by  a  voluntary  accounting  or  by  a 
suit  in  equity,  neither  an  individual  partner 
nor  a  purchaser  of  bis  interest  can  sue  the 
copartners  at  law  to  recover  such  individual's 
share  of  the  firm  assets. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Partnership,  §$  157,  679.] 

3.  Sahe— Sales  of  Entibe  Stock— Attthob- 
nr  op  Single  Pabtneb— Validity  as  to 

NONASSENTINO    PABTNEB. 

Under  Civ.  Code,  §  3232,  declaring  that  a 
partner  has  no  authority  to  dispose  of  the 
whole  of  the  partnership  property  at  once,  a 
sale  of  the  entire  stock  in  trade  of  a  partner- 
ship by  one  partner  to  a  stranger  is  absolutely 
void  as  to  a  nonasgenting  partner,  and  vests  no 
title  in  the  purchaser  to  the  nonaasenting  part- 
ner's interest  in  the  property  sold. 

[Ed.  Note. — For  cases  in  point  see  vol.  88, 
Cent  Dig.  Partnership,  f  220.] 

4.  Same  —  Actions    Against    Pdbchaseb— 
Pasties. 

An  individual  partner  is  not  bound  to  Join 
his  copartner,  who  has  attempted  to  dispose  of 
the  entire  partnership  stock  in  violation  of  CiV. 
CodCj  §  3232,  in  an  action  of  conversion  brought 
by  him  against  the  purchaser. 

5.  Same— Damages— Evidence. 

Under  Civ.  Code,  §  4333,  fixing  the  meas- 
ure of  damages  in  conversion  as  the  reasonable 
value  of  the  property  at  the  date  of  the  con- 
version, or  the  highest  market  value  at  any  time 
between  the  conversion  and  the  verdict,  the  fact 
that  the  firm  was  in  debt,  and  the  condition  of 
accounts  between  the  partners,  is  immaterial 
in  an  action  of  conversion  brought  by  a  part- 
ner to  recover  from  a  purchaser  the  value  of 
such  partner's  interest  in  the  partnership  stodc 
sold  to  the  purchaser  by  a  copartner  in  viola- 
tion of  Civ.  Code,  §  3232. 

6.  Same— Sales  of  Entire  Stock— Invalidi- 
TT  AS  Against  Nonassentinq  Partneb. 

Under  Civ.  Code,  §  3232,  declaring  that  a 
partner  is  without  authority  to  dispose  of  the 
whole  of  the  partnership  property  at  once,  the 
invalidity,  as  against  a  nonaasenting  partner, 
of  an  attempted  sale  by  one  partner  of  the  en- 
tire partnership  property,  is  not  affected  by 
the  fact  that  the  amount  received  in  the  pur- 
chase was  actually  expeilded  in  liquidating  the 
firm  debts. 

[Ed.  Note.— 'For  cases  in  point  see  vol.  38, 
Cent  Dig.  Partnership,  §  220.] 

7.  Same  —  Hatieioation  —  Knowledge  of 
Circumstances. 

The  ratification  by  a  nonassenting  partner 
of  a  sale  by  another  partner  of  the  entire  part- 
nership property  in  violation  of  Civ.  Cods,  8 
3232,  can  only  be  accomplished  by  his  accept- 
ing the  benefits  of  such  a  sale  with  full  knowl- 
e^e  of  all  the  circumstancea. 

[Ed.  Note. — For  cases  in  point  see  vol.  38, 
Cent  Dig.  Partnership,  i{  282,  283.] 
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8.  Evidence- Parol  Evidence  Rin:.E. 

The  contents  of  a  written  partnership 
agreement  cannot  be  proved  by  parol  in  the  ab- 
sence of  evidence  that  the  writing  is  lost  or 
has  been  destroyed. 

[Eld.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {  550.] 

9.  Damages— Maricet  Value— Evidence. 

On  the  issue  of  market  value  of  goods,  the 
price  paid  for  the  goods,  while  competent,  is 
not  conclusive,  and  it  may  be  shown  that  other 
considerations  than  the  market  value  entered 
into  the  determination  of  the  price. 

[Ed.  Note. — For  cases  in  point,  see  voK  20, 
Cent.  Dig.  Evidence,  S  271.] 

10.  Partnership— Sales  of  P^pebty— Good 
Faith  of  Purchaser. 

Under  Civ.  Code,  {  3232,  declaring  that  a 
partner  has  no  authority  to  dispose  of  the 
whole  of  the  partnership  property  at  once,  the 
purchEiser  acquires  no  title  against  a  nonas- 
senting partner,  regardless  of  bis  good  faith. 

[Ed.  Note. — For  cases  in  point  see  vol.  38, 
Gent  Dig.  Partnership,  $  220.] 

11.  Damages  —  Value  of  Profebtt  —  Ih- 
stbuctions. 

A  charge  that  the  amount  paid  for  prop- 
erty converted  is  not  controlling  as  to  value, 
unless  it  appears  from  the  evidence  that  the 
same  is  the  reasonable  value,  but  the  recovery 
should  be  based  on  the  reasonable  value  of  the 
property,  if  it  exceeds  the  amount  paid,  or,  if 
not,  then  upon  the  amount  paid,  was  incon- 
sistent with  itself,  contradictory  in  statement, 
and  on  the  weight  of  the  evidence. 

Appeal  from  District  Court,  Silver  Bow 
County;   Wm.  Clancy,  Judge. 

Action  by  George  E.  Doll  against  the  Hen- 
nessy  Mercantile  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

M.  J.  Cavanaugh  and  J.  E.  Healy,  for  ap- 
pellant John  J.  McHatton  and  T.  J.  Walk- 
er, for  respondent 

BRANTLY,  C.  J.  AcUon  In  conversloS  by 
one  of  two  copartners  against  a  third  person 
to  whom  the  other  copartner  sold  the  copart- 
nership property.  The  copartnership  con- 
sisted first  of  four  members,  and  then  of  two 
— the  plaiutiCF  and  one  Fleming — and  was  en- 
gaged in  conducting  a  retail  lee  business  in 
the  city  of  Butte  under  the  firm  name  of 
Consumers'  Pure  Ice  Company.  The  com- 
plaint alleges,  in  substance,  that  on  May  14, 
1900,  the  firm  was  the  owner  and  possessed 
of  1,600  tons  of  Ice,  of  the  value  of  $3,200, 
the  same  being  Its  entire  stock  In  trade,  up-  . 
on  which  it  carried  on  its  business,  and  from 
which  it  supplied  its  patrons;  that  on  or 
about  the  date  aforesaid  Fleming'  entered  In- 
to a  conspiracy  with  one  Prebbles  to  get  pos- 
session of,  sell,  and  dispose  of  the  firm's 
stock  In  trade,  for  the  purpose  of  defrauding 
the  plaintiff  of  his  Interest  therein;  that 
Fleming  pretended  to  sell  the  same  to  Preb- 
bles, but  that  the  sale  was  without  the  plain- 
tiff's consent  and  against  his  wishes;  that 
Prebbles  well  knew  that  the  plaintiff  was  the 
owner  of  a  one-half  Interest  therein,  and  al- 
so that  It  was  the  entire  stock  of  the  firm; 
that  in  pursuance  of  said  fraudulent  purpose, 

and  in  consummation  of  U,  the  said  Prebbles]/? 
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sold  and  tranaferred  the  whole  of  the  stock 
to  the  defendant  corporation,  which  took  pos- 
session of  It  and  converted  it  to  its  own  use 
with  full  knowledge  of  plaintiff's  interest  in 
it,  and  of  the  means  by  which  Prebbles  ac- 
quired his  possession;  that  plaintiff,  by  rea- 
son of  the  premises,  has  been  damaged  in 
the  sum  of  $1,600;  and  that,  prior  to  the  com- 
mencement of  this  action,  plaintiff  demand- 
ed of  defendant  payment  of  said  amount, 
which  was  refused.  Judgment  is  demanded 
for  the  value  of  plaintiffs  interest.  The  an- 
swer denies  all  the  material  allegations  of 
the  complaint,  and  alleges  various  matters 
affirmatively  as  defenses:  That  plaintiff  was 
a  traveling  salesman,  engaged  in  the  pursuit 
of  his  business,  and  had  entirely  abandoned 
the  copartnership  business  to  Fleming;  that 
at  the  time  of  the  sale  plaintiff  had  in  the 
city  of  Butte  a  general  agent  (one  Fltzger- 
'  aid),  who,  before  the  sale  to  Prebbles  was 
consummated,  notifled  the  plaintiff  that  the 
same  was  about  to  be  made,  and  that  the 
plaintiff  consented  to  it;  that  after  the  sale 
was  made  to  defendant  by  Prebbles  the 
plaintiff  received  a  portion  of  the  purchase 
price  from  Fleming  as  full  compensation  for 
bis  Interest;  that  the  firm,  notwithstanding 
the  sale,  still  retained  a  large  amount  of  oth- 
er property,  a  part  of  its  stock  in  trade;  that 
the  sale  was  made  in  order  to  meet  outstand- 
ing obligations  of  the  firm,  but  that  never- 
theless the  business  of  the  firm  could  have 
been  continued  as  profitably  as  theretofore; 
and  that  the  moneys  derived  from  the  sale 
were  used  to  pay  the  debts  of  the  firm.  It  is 
denied,  also,  that  the  interest  of  the  plaintiff 
was  at  any  time  greater  than  a  one-fourth. 
The  replication  joins  issue  upon  all  these  al- 
legations. The  plaintiff  had  a  verdict  and 
Judgment  in  accordance  with  the  prayer  of 
his  complaint.  The  defendant  has  appealed 
from  the  judgment  and  an  order  denying  it  a 
new  trial. 

1.  The  first  point  made  by  appellant  is  that 
the  complaint  is  bad,  in  that  it  does  not  state 
sufficient  facts,  and  in  that  there  is  a  defect 
of  parties  plaintiff.  It  is  conceded  that,  if 
it  appeared  that  the  plaintiff  was  the  sole 
owner  of  the  property  at  the  time  of  the 
conversion,  the  facts  alleged  would  entitle 
him  to  recover;  but  it  is  said  that,  as  it  ap- 
pears that  he  and  Fleming  were  partners,  the 
action  should  have  been  brought  In  the  name 
of  the  firm  or  of  all  the  partners,  since  one 
copartner  may  not  sue  in  his  own  name  for 
a  conversion  of  the  property  of  the  firm  by  a 
stranger.  It  is  also  said  that  It  does  not  ap- 
pear that  there  had  been  an  accounting  be- 
tween the  parties  and  an  ascertainment  of 
the  amount  due  the  plaintiff,  and  that  for 
this  reason  he  cannot  maintain  the  action. 
It  may  be  remarked  in  passing  that  there  is 
no  statute  authorizing  an  action  to  be 
brought  In  a  copartnership  or  firm  name. 
Section  500  of  the  Code  of  Civil  Procedure 
has  no  application  to  parties  plaintiff.  Gil- 
man  V.  Cosgrote,  22  Cal.  357.    One  partner 


cannot  sue  his  cc^artner  at  law  to  recover 
his  share  of  the  firm  assets.  The  amount  to 
which  be  is  entitled  always  depends  upon  a 
settlement  of  the  partnership  affairs,  and  an 
adjustment  of  the  balances  between  the  part- 
ners. McMahon  v.  Thornton  et  al.,  4  Mont 
46,  1  Pac.  724.  If  upon  dissolution  the  ac- 
counting and  settlement  is  not  made  volun- 
tarily, It  may  be  enforced  by  suit  in  equity, 
but  not  by  an  action  at  law,  for  the  proce- 
dure at  law  is  not  adapted  to  an  adjustment 
of  the  equities  between  the  parties,  aad  an 
ascertainment  of  balances  depending  gen- 
erally upon  a  statement  of  extended  and  com- 
plicated accounts.  Nor,  for  the  same  reason, 
may  the  purchaser  of  the  interest  of  one  of 
two  or  more  copartners  sue  at  law  for  his 
share.  Nor,  at  the  common  law,  could  one 
partner  maintain  an  action  against  a  stran- 
ger for  a  conversion  of  the  firm  asset's.  The 
unity  of  ownership  required  all  the  partners 
to  join  in  the  action.  Pomeroy's  Bights  & 
Remedies,  §  223.  But  it  is  not  useful  to  dis- 
cuss the  common-law  rule.  The  action  was 
brought  in  pursuance  of  the  provisions  of  sec- 
tion 3232  of  the  Civil  Code,  which  declares: 
"A  partner,  as  such,  has  no  authority  to  do 
any  of  the  following  acts,  unless  his  co-part- 
ners have  wholly  abandoned  the  business  to 
him,  or  are  incapable  of  acting:  •  ♦  *  (3) 
To  dispose  of  the  whole  of  the  partnership 
property  at  once.  •  •  «"  The  theory 
adopted  by  the  plaintiff  Is  that  the  sale  of 
the  entire  stock  in  trade  by  Fleming  was 
wholly  void,  that  defendant  obtained  no  title 
to  plaintiff's  Interest  by  his  purchase  from 
Prebbles,  and  that  the  result  was  a  wrongful 
conversion  of  It,  for  which  defendant  may 
be  held  liable  by  him  to  the  extent  of  his  in- 
terest. We  think  this  theory  correct.  The 
statute  is  meaningless  unless  it  be  so  con- 
strued as  to  permit  all  the  legitimate  co^8e- 
quences  to  flow  from  the  unauthorized  sale. 
The  lack  of  authority  in  Fleming  rendered 
the  sale  void  as  to  plaintiff.  Prebbles  obtain- 
ed no  title  to  plaintiff's  interest,  and  could 
not  clothe  the  defendant  with  any  better 
right  than  he  himself  bad.  Therefore  both 
Prebbles  and  defendant  became  liable.  It 
must  follow,  also,  that  the  plaintiff  Is  enti- 
tled to  maintain  the  action  without  Joining 
Fleming  as  coplaintlff.  The  wrongdoing  co- 
partner could  not  be  heard  to  say  that  the 
sale  was  void  as  to  him.  This  would  be  to 
permit  him  to  allege  and  prove  his  own 
wrong  as  the  ground  of  recovery.  The  sale, 
moreover,  was  valid  as  to  his  interest.  If 
plaintiff  may  not  maintain  the  action,  then 
there  is  no  means  by  which  he  may  have  a 
remedy  for  the  wrong  done  him  by  his  part- 
ner's violation  of  the  statute.  The  wi-ong 
was  done  him  by  an  invasion  of  his  individu- 
al rights,  not  those  of  the  firm  or  of  the  part- 
ners generally.  The  purpose  of  the  action 
is  to  redress  this  wrong,  and  not  to  enforce 
the  equities  between  the  partners  and  to  ad- 
Just  their  balances.  Defendant  cannot  in- 
sist that  the  plaintiff  sha!llj>i}rsive  jl^U  PPJirse. 
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It  did  Bot  buy  Fleming's  Interest  In  the  part- 
nership, as  such.  It  purchased  the  proper- 
ty, and  did  not  undertalce  to  assume  Its 
possession  subject  to  plaintiff's  equities.'  It 
also  thus  became  a  wrongdoer,  and  cannot 
be  heard  to  say  that  there  must  be  a  partner- 
ship accounting,  and  that  plalntiil  must  be 
satisfied  with  th»  result  of  such  an  account- 
ing. If  it  had  bought  Fleming's  Interest  only 
in  the  partnership,  its  objection  to  the  com- 
plaint would  have  been  proper.  As  it  is,  and 
in  so  far  as  criticism  Is  made  of  it,  the  plead- 
ing is  sufficient  to  sustain  the  action,  and  is 
not  open  to  the  objection  that  there  is  a  de- 
fect of  parties  plaintiff.  The  objections  were 
made  by  general  and  special  demurrer.  The 
action  of  the  court  In  overruling  it  was  cor- 
rect, as  was  also  its  action  in  overruling  ob- 
jections to  the  introduction  of  evidence  on 
the  ground  that  It  Is  not  alleged  that  there' 
bad  been  a  settlement  of  accounts,  and  a  bal- 
ance ascertained.  The  rtile  Insisted  on  by 
defendant  is  applicable  only  to  cases  where 
there  has  been  a  sale  or  assignment  by  one 
partner  of  his  interest  In  the  partnership 
business.  The  purchaser  then  becomes  enti- 
tled to  the  surplus  after  a  full  accounting  has 
been  had.  McMabon  v.  Thornton  et  al.,  su- 
pra; Menagh  v.  Whitwell,  52  N.  T.  146,  11 
Am.  Eep.  683;  Slndelare  v.  Walker,  137  111. 
43,  27  N.  E.  59,  31  Am.  St.  Rep.  353;  Walsh 
V.  Adams,  3  Denio,  125;  Parsons  on  Partner- 
ship (4th  Ed.)  255  et  seq.  The  statute,  how- 
ever, neither  requires  nor  permits  the  appli- 
cation of  this  principle  in  an  action  of  this 
character;  and  the  measure  of  recovery  Is 
the  market  value  of  plalntlfPs  Interest  in  the 
property,  without  reference  to  an  accounting, 
or  to  the  condition  of  the  firm  as  to  solvency. 
It  was  so  held  in  Walsh  v.  Adams,  supra, 
where  a  sheriff  seized  the  goods  of  a  partner- 
ship in  order  to  satisfy  an  execution  against 
one  of  the  partners  and  sold  the  entire  stock, 
instead  of  the  interest  of  the  defendant  In 
the  execution.  We  can  see  no  reason  why 
the  same  rule  should  not  apply  under  the 
statute.  This  view  has  been  adopted  by  the 
Supreme  Court  of  California  under,  a  statute 
identical  In  every  particular  with  section 
3232,  supra,  except  that  It  does  not  apply  to 
property  consisting  entirely  of  merchandise 
(Carrie  v.  Cloverdale  B.  &  C.  Co.,  90  Cal.  84. 27 
Pac.  58),  and  with  this  view  we  agree.  The 
case  of  Walte  v.  Vinson  et  al.,  14  Mont.  405, 
36  Pac.  828,  cited  by  counsel  for  defendant, 
is  not  in  point,  as  we  shall  see  later. 

2.  The  foregoing  remarks  dispose  of  the 
contention  of  the  defendant  that  the  court 
erred  in  excluding  all  evidence  tending  to 
show  that  the  firm  was  In  debt,  and  the 
condition  of  the  accounts  between  the  part- 
ners. The  purpose  of  the  offer  of  this  evi- 
dence was  to  show  the  value  of  the  interest 
of  plaintiff  In  the  partnership;  In  other  words, 
to  show  the  amount  of  the  detriment  suffered 
by  plaintiff.  The  measure  of  damages  ap- 
plicable is  fixed  by  section  4333  of  the  Civil 
Code,  as  the  reasonable  value  of  the  property 


at  the  date  of  the  conversion,  with  Interest 
from  that  time,  or,  in  a  proper  case,  the 
highest  market  value  at  any  time  between 
the  conversion  and  the  verdict,  without  In- 
terest, together,  in  each  case,  with  fair  com- 
pensation for  the  time  and  money  properly 
expended  In  pursuit  of  the  property.  The 
evidence  was  neither  relevant  nor  material 
as  tending  to  establish  the  value  of  the  prop- 
erty sold  by  Fleming,  and  subsequently  de- 
livered to  the  defendant. 

Evidence  was  also  offered  tending  to  show 
that  the  amount  received  by  Fleming  from 
Prebbles  was  actually  expended  In  liquidat- 
ing the  debts  of  the  firm.  The  exclusion  of 
this  evidence  is  assigned  as  error.  There  Is 
no  merit  In  the  assignment.  Walte  v.  Vin- 
son, supra,  was  an  action  for  a  partnership 
accounting,  and  to  rescind  a  sale  by  one  of 
the  partners  of  a  large  portion  of  the  partner- 
ship property  for  the  purpose  of  liquidating 
the  firm  debts.  It  was  there  said:  "If  the 
price  paid  was  the  fair  value  of  the  property, 
and  the  purchase  money  had  been  used  to 
pay  firm  obligations,  for  which  the  complain- 
ing member  was  liable,  or  in  part  for  that 
purpose,  and  in  part  had  been  retained  by 
a  partner  found  on  an  accounting  entitled 
thereto,  there  would  hardly  be  any  material 
Iitjury  to  the  complaining  member  through 
the  sale.  It  certainly  would  not  be  equitable 
to  hold  that  the  purchase  price  might  be 
retained,  and  go  to  the  liquidation  of  firm 
debts  for  which  the  complaining  partner  was 
liable,  and  at  the  same  time  set  aside  the 
sale,  and  deprive  the  purchaser  of  the  prop- 
erty bought,  without  any  restoration  of  the 
purchase  money,  as -was  done  in  this  case." 
This  passage  Is  quoted  by  counsel  for  appel- 
lant as  conclusive  of  Its  contention.  The 
equitable  principle  stated  has  no  application. 
This  Is  not  an  action  for  an  accounting  be- 
tween partners,  nor  to  rescind  the  sale  by 
which  the  defendant  became  possessed  of  the 
property.  The  defendant  stands  in  no  such 
relation  to  the  firm  as  that  it  may  demand 
a  settlement  of  its  affairs.  If  the  rule  should 
be  held  applicable,  the  result  would  follow 
that,  though  Fleming  could  not  make  a  sale 
of  the  property  so  as  to  give  defendant  title 
as  against  the  plaintiff,  yet,  by  applying  the 
proceeds  of  the  sale  to  the  discbarge  of  the 
debts  of  the  firm — his  own  as  well  as  plain; 
tiff's — and  without  the  plaintiff's  knowledge 
and  consent,  he  would  deprive  the  plaintiff 
of  his  right  of  action  entirely,  and  that  with- 
out reference  to  whether  the  sale  was  made 
to  secure  funds  for  that  purpose  or  not. 
While  there  Is  much  plausibility  in  the  align- 
ment that  since  the  plaintiff  has  received 
benefit  from  the  payment  of  his  debtS;  which 
he  was  bound,  In  any  event,  to  pay,  he  should 
not  be  heard  to  complain,  yet  to  allow  It 
way  would  defeat  the  purpose  of  the  statute.  , 
There  was  evidence  tending  to  show  that 
the  plaintiff  some  time  after  the  sale  received 
from  Fleming  .5300.  and  that  he  accepted  it 


with  full  knowledge  of  the  sale,  and  thai 
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the  amount  was  probably  a  part  of  the  pro- 
ceeds o(  It  This  was  properly  admitted  as 
tending  to  show  ratidcatlon  by  plaiptifF  of 
Fleming's  act  If  the  ofter  of  the  evidence 
in  question  bad  been  broad  enough  to  include 
knowledge  and  consent  on  the  part  of  the 
plaintiff  to  the  appropriation  of  the  funds  to 
a  discharge  of  the  debts,  If  any,  the  evidence 
might  have  been  admissible  as  a  circum- 
stance tending  to  show  ratification,  as  might 
also  evidence  of  the  existence  of  such  debts, 
which  we  have  held  properly  excluded  upou 
the  theory  upon  which  it  was  offered.  Flem- 
ing's action  being  entirely  beyond  the  scope 
of  his  authority,  ratification  by  the  plain tlfl! 
could  be  accoiqpllshed  only  by  his  accepting 
the  benefits  of  it  with  full  Icnowledge  of  ail 
the  circumstances.  Upon  the  offer  as  made, 
the  ruling  was  correct 

The  defendant  also  offered  to  prove  by 
the  oral  testimony  of  one  of  its  witnesses 
the  contents  of  the  partnership  agreement, 
the  purpose  being  to  show  that,  under  its 
terms,  Fleming  had  authority  to  make  the 
sale.  It  had  not  been  shown  that  the  writing 
was  lost  or  destroyed.  This  ruling  Is  as- 
signed as  error.  It  is  said  that  the  court  had 
permitted  the  plaintiff  to  prove  its  contents 
In  part  by  oral  testimony,  over  objection  of 
defendant  though  proper  foundation  had  not 
been  laid  by  a  showing  that  the  writing  had 
been  lost  or  destroyed,  and  that  since  the 
plaintiff  had  l)een  permitted  to  do  this,  It  was 
error  not  to  permit  the  defendant  to  prove 
other  parts  of  it  by  the  same  means.  The 
record  does  not  sustain  the  defendant's  po- 
sition. WhUe  some  of  the  plaintiff's  wit- 
nesses were  questioned  al>out  the  agreement 
no  one  of  them  undertook  to  state  any  of  its 
contents.  Of  this  ruling  the  defendant  lias 
no  cause  to  complain. 

One  Duan,  an  employ^  of  the  defendant 
who  negotiated  the  purchase  from  Prebbles, 
being  called  as  a  witness  by  plaintiff,  stated 
tliat  the  price  paid  for  the  ice  by  defendant 
was  $3,200.  On  cross-examination  he  was 
asked  by  counsel  for  defendant  if  tills  price 
was  fixed  by  the  market  value;  the  evident 
purpose  being,  as  appears  from  other  parts 
of  his  testimony,  to  show  that  the  defendant 
paid  Prebbles  more  than  the  market  value  of 
it  in  order  to  induce  him  to  pay  a  consider- 
able debt  due  from  him  to  defendant,  which 
it  had  theretofore  regarded  as  not  collectible. 
,  The  court  did  not  permit  the  witness  to 
answer.  This  was  error.  While  it  was 
competent  to  prove  the  price  paid,  as  a  fact 
tending  to  show  the  market  value,  the  de- 
fendant was  not  concluded  by  it.  The  wit- 
ness should  have  been  permitted  to  explain, 
if  he  could,  and  if  such  was  the  fact  why  a 
price  greater  than  the  market  price  was  paid, 
and  his  explanation  should  have  gone  to  the 
Jury  together  with  all  the  other  evidence  as 
to  value.  ,  , 

Many  other  errors  are  assigned  upon  rul- 
ings of  the  court  admitting  and  excluding 
evidence.    The  questions  involved  are  in  all 


respects  similar  to  those  presented  by  assign- 
ments already  noticed.-  What  is  said  with 
reference  to  them  will  be  sufficient  guide  to 
the  court  upon  another  trial. 

3.  Criticism  is  made  of  the  Instructions  tliat 
the  court  nowhere  in  them  told  the  Jury  that 
if  they  found  from  the  evidence  that  the  de- 
fendant purchased  the  ice  from  Prebbles  in 
good  faith,  and  without  knowledge  of  any  de- 
fect In  his  title,  they  should  render  a  ver- 
dict in  defendant's  favor.  This  criticism  pro- 
ceeds upon  the  assumption  tliat  there  was 
evidence  tending  to  show  that  when  the  pur- 
chase was  made  the  defendant  had  no 
knowledge  of  plaintiff's  Interest  or  of  Flem- 
ing's wrongdoing,  and  that  1'  the  jury  found 
that  such  was  the  fact,  the  defendaut  was 
entitled  to  a  verdict  The  assumption  is  er. 
roneous.  The  evidence,  beyond  question, 
'Sliows  that  the  agent  of  the  defendant  at  the 
time  of  the  purchase  was  fully  aware  of  the 
fact  that  he  was  purchasing  partnership 
property,'  and  of  the  extent  of  plaintiff's  in- 
terest therein,  or  at  least  that  plaintiff  had 
an  interest  therein  as  a  member  of  the  firm. 
But  even  if  there  had  been  evidence  of  de- 
fendant's want  of  knowledge  and  its  good 
faith,  it  would  not  have  justified  the  court  to 
submitting  to  the  jury  such  instructions  as 
defendant  desired.  The  Inquiry  as  to  good 
faith  was  wholly  Immaterial.  Prebbles  did 
not  obtain  title  to  plaintifTs  interest  for  the 
reason  that  Fleming  had  no  authority  to  sell. 
A  purchaser  from  him  could  get  nothing 
more  than  he  himself  ^ad.  Therefore  the 
defendant  stands  upon  no  higher  ground. 
Both  Prebbles  and  defendant,  in  appropriat- 
ing the  property,  violated  plaintiff's  rights, 
and  were  equally  guilty  of  a  conversion  of  his 
interest  in  the  property  sold.  Speaking  gen- 
erally, the  Instructions  submitted  were  form- 
ulated upon  this  theory,  and  fairly  covered 
the  Issues  involved.  One  of  them  seems  to 
imply  that  the  court  was  of  the  opinion  that 
defendant's  good  faith  was  a  defense,  but  of 
this  apparent  inconsistency  the  defendant 
does  not  complain.  We  tliink  the  court's 
theory  correct  and  that  the  defendant's  crit- 
icism Is  without  merit 

Paragraph  9  of  the  instructions  is  tn  part 
as  follows:  "The  amount  paid  by  the  Hen- 
nessy  Mercantile  Company  for  the  Ice  is  not 
controlling  as  to  value,  unless  it  appears 
from  the  evidence  that  the  same  was  the 
reasonable  value;  but  if  the  plaintiff  is  en- 
titled to  recover,  he  is  entitled  to  recover  his 
proportion,  based  upon  the  reasonable  value 
of  the  ice,  if  it  exceeds  the  amount  paid  by 
the  Hennessy  Mercantile  Company,  or,  if 
not  then  upon  the  amount  paid  by  the 
Hennessy  Mercantile  Company  for  the  ice." 
In  the  first  part  of  this  instruction  the 
Jury  were  told,  and  properly  so,  that  they 
were  not  to  be  controlled  in  fixing  the  value 
by  the  price  paid  by  defendant.  Later  they 
were  told.  In  substance,  that  they  might  con- 
sider the  evidence  so  far  as  it  tended  to  show 
a  greater  value  tha^^^g  il^'Iffi^NjMl'^  "• 
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upon  the  evidence,  they  could  not  find  that  . 
the  reasonable  value  was  greater  than  the  | 
price  paid,  they  were  bound  by  the  price  paid,  i 
and  must  find  accordingly,  thus  excluding  < 
from  their  consideration  all  evidence  tend-  ! 
Ing  to  show  a  smaller  value.  It  distinctly  In-  : 
vades  the  province  of  the  Jury  by  stating  the  j 
weight  they  should  attach  to  a  particular  I 
portion  of  the , evidence.  It  is  Inconsistent  ! 
■with  itself  and  contradictory  in  statement—  ■ 
so  much  so  that  It  Is  almost  Impossible  to  get  ! 
from  it  a  clear  idea  of  what  the  court  had  in  ' 
mind — and  doubtless  the  Jury  were  led  by  It  i 
to  find  as  they  did,  that  the  Ice  was  worth 
the  price  paid  for  It  by  defendant.  I 

4.  Contention  is  made  that  the  evidence  Is  ' 
wholly  InsufiSclent  to  sustain  the  verdict.  We  ; 
shall  not  undertake  to  analyze  It  and  deter-  ' 
mine  whether  the  contention  is  well  founded,  \ 
for  the  reason  that  there  must  be  a  new  i 
trial.  I 

The  judgment  and  order  are  reversed,  and 
the  cause  Is  remanded,  with  direction  to 
gr&at  a  new  trial.  | 

Reversed  and  remanded.  . 


MII3tJRN  and  HOLLOWAY,  JJ.,  concur. 

(33  Mont  69) 

Jn   re   POMEROY'S   PETITION. 
(Supreme  C5onrt  of  Montana.    July  24,  1905.) 

1.  IJMrrATIORS— CONSTEUCTION    OF    STATUTES 

—Special  PROCEKniNos. 

Under  Pol.  Code,  f  5162,  providing  that, 
'If  the  provisions  of  any  title  of  the  Codes  con- 
flict with  the  provisions  of  another  title,  the 
provisions  of  each  title  must  prevail  as  to  all 
matters  arising  out  of  the  subject-matter  of 
such  title,  the  20-year  limitation  prescribed  by 
Code  Civ.  Proc.  §  2253,  within  wiiich  to  file 
petitions  to  determine  one's  rieht  to  escheated 
property,  is  exclusive,  and  the  limitation  period 
prescribed  for  ordinary  actions  has  no  applica- 
tion to  such  proceedings. 

[Ed.  Note. — For  cases  In  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  {  20.] 

2.  EscHEA'fs— Reco.vebt  of  Escheateo  Pbop- 
EBTT — Statutory  Pbovi.sions. 

Civ.  Code,  g§  1867-1800,  granting  the  right 
of  succession  to  aliens,  and  providing  a  mode 
by  which  nonresident  aliens  can  be  compensated 
out  of  the  treasury  of  the  state  for  property  of 
their  ancestor  which  has  been  converted,  and 
the  proceeds  of  which  have  been  paid  to  the 
State  Treasurer,  have  no  application  to  cases 
in  which  citizens  of  the  United  States  appear 
as  claimants. 
8.  Same— Retboactive  Eftbct. 

Code  Civ.  Proc.  §  227)3,  provides  that  with- 
in 20  years  after  judgment  of  escheat  a  person 
not  a  party  to  the  proceeding  may  file  a  peti- 
tion In  the  district  court,  showing  his  claim  or 
right  to  the  escheated  property,  or  the  pro- 
ceeds thereof,  and  prescribes  the  ;procedure 
on  such  petition.  Section  3450  provides  that 
the  Code  takes  effect  at  12  o'clock  noon  on 
July  1,  1885.  Section  3451  provides  that  no 
part  of  the  Code  is  retroactive,  unless  ex- 
pressly so  declared.  Bcld.  that  property  re- 
duced to  possession  by  the  state  in  escheat  pro- 
ceedings prior  to  the  enactment  of  the  Code  of 
Civil  Procedure  cannot  be  recovered  by  the 
heir  in  a  proceeding  under  section  22o3. 

Appeal  from   District  Court,   Lewis  and 
Clarke  Comity;  Henry  0.  Smith,  Judge. 


Petition  by  William  B.  Pomeroy  to  deter- 
mine petitioner's  heirship  to  Thomas  M. 
Pomeroy,  deceased,  and  for  an  order  direct- 
ing a  fund  escheated  to  the  state,  and  in  thu 
bands  of  the  State  Treasurer,  to  be  paid  to 
petitioner.  From  an  order  granting  the  re- 
lief prayed  for,  the  state  appeals.    Reversed. 

Albert  J.  Galen,  Atty.  Gen.,  for  appellant 
Toole  &  Bach  and  Bach  &  Wight,  for  re- 
spondent. 

BRANTLY,  O.  J.  The  purpose  of  this  pro- 
ceeding is  to  obtain  an  order  directed  to  the 
State  Auditor  to  draw  his  warrant  on  the 
State  Treasurer,  payable  to  the  petitioner, 
for  the  sum  of  $14,783.73,  alleged  to  be  due 
him  as  the  sole  heir  of  Thomas  M.  Pomeroy, 
deceased,  who  died  Intestate  In  Deer  Lodge 
county  on  October  9,  1882,  leaving  an  estate 
in  Mlssoala  county,  which,  having  escheated 
to  the  state  of  Montana,  was  converted  into 
money  and  deposited  In  the  state  treasury. 
The  facts  alleged  In  the  petition  are  the  fol- 
lowing: The  petitioner  was  bom  in  the  city 
of  Boston,  Mass.,  on  August  11,  1845,  and  is 
a  legitimate  son  of  Thomas  M.  and  Elizabeth 
O.  Pomeroy.  The  wife  died  on  March  28, 
1848,  leaving  two  chlldr«i  surviving  her — 
the  petitioner  and  a  sister,  Susan  Jane,  who 
died  at  the  age  of  seven  years.  Subsequent 
to  the  death  of  Elizabeth  C.  Pomeroy,  Thom- 
as M.  was  twice  married,  but  had  no  other 
children,  so  that  the  petitioner  Is  his  sole 
heir  and  successor  to  his  estate.  As  early  as 
1879  the  father  was  residing  In  Missoula 
county,  territory  of  Montana,  and  continued 
to  reside  In  the  territory  antll  his  death. 
One  William  McWhirk  administered  upon 
his  estate  by  appointment  by  the  probate 
court  of  Missoula  county.  On  July  17,  188!), 
the  administrator  filed  his  account,  which 
was  approved.  There  remained  In  his  hands 
as  assets  of  the  estate  the  sum  of  $372.15  in 
cash,  and  a  lot  of  land  situate  In  the  town 
of  Missoula.  The  administrator  had  no 
knowledge  that  the  deceased  had  left  a  son 
or  other  kindred,  and,  as  no  claimant  ap- 
peared, the  court  entered  an  order  that  the 
deceased  had  left  surviving  him  no  heir  or 
heirs,  so  far  as  could  be  ascertained,  who 
were  entitled  to  succeed  to  the  residue  of 
the  estate.  Thereupon  the  county  attorney 
of  Missoula  county,  by  a  proceeding  Insti- 
tuted for  that  purpose,  prociu*ed  an  order  of 
the  district  court  declaring  that  the  property 
belonging  to  the  estate  had  escheated  to  the 
territory  of  Montana,  and  directing  that  the 
real  estate  be  sold,  and  the  proceeds  of  the 
sale,  together  with  the  sum  of  money  still 
In  the  hands  of  the  administrator,  deposited 
In  the  treasury  of  the  territory.  This  order 
was  made  on  November  4,  1889.  Under  its 
direction  the  property  was  sold,  and  the  en- 
tire residue  of  the  estate,  amounting  to 
$14,783.73,  was  deposited  with  the  state 
treasurer  on  March  14,  1890;  the  territory 
having  in  the  meantime  been  admitted  into 
the  Union  as  a  state.    During  all  the  times 
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mentioned  the  petitioner  was  a  nonresident 
of  the  territory  or  state,  and  had  no  knowi- 
edge  of  the  death  of  Thomas  M.  Pomeroy. 
He  was  not  a  party  or  privy  to  any  of  the 
probate  or  escheat  proceedings,  and  had  no 
notice  thereof  until  a  short  time  prior  to  the 
institution  of  this  proceeding,  on  December 
15,  1902.  The  petition  was  filed  in  the  dis- 
trict court  of  Lewis  and  Clarke  coimty,  im- 
der  the  provisions  of  section  2253  of  the  Code 
of  Civil  Procedure,  to  have  the  heirship  of 
the  petitioner  determined,  and  for  an  order 
directing  the  fund  In  the  hands  of  the  State 
Treasurer  to  be  paid  to  him.  The  Attorney 
General  appeared  In  the  district  court,  and, 
while  admitting  the  relationship  of  the  peti- 
tioner to  the  deceased,  resisted  the  applica- 
tion on  various  grounds — among  others,  that 
the  petition  does  not  state  facts  sufficient 
to  warrant  the  relief  demanded,  that  the 
court  was  without  Jurisdiction,  and  that 
the  claim  of  the  petitioner  Is  barred  by  the 
statute  of  limitations.  These  contentions 
were  all  overruled,  and  on  December  17, 
1901,  the  court  made  and  entered  the  order 
prayed  for.    The  state  has  appealed. 

Counsel  in  their  briefs  have  covered  a 
wide  range,  discussing  many  points  which, 
though  Interesting,  are  not  pertinent.  It  will 
be  observed  that  the  proceedings  to  have 
the  escheat  declared  and  the  funds  derived 
from  the  estate  paid  to  the  State  Treasurer 
took  place  before  the  adoption  of  the  present 
Code;  and,  for  authority  for  them,  refer- 
ence would  have  to  be  made  to  the  Compiled 
Statutes  of  1887.  Both  the  petitioner  and 
the  state,  however,  assume  that  the^e  pro- 
ceedings were  regularly  conducted,  find  that 
the  fund  in  controversy  properly  found  Its 
way  into  the  hands  of  the  State  Treasurer. 
The  attitude  thus  assumed  by  counsel  re- 
lieves the  court  frqm  the  necessity  of  de- 
ciding any  but  the  sole  question  whether  or 
not  the  order  sought  is  authorized  by  the 
provisions  of  section  2253,  supra. 

The  titie  (title  8,  pt.  3,  Code  Civ.  Proc.)  of 
which  this  section  is  a  part  has  to  do  with 
escheated  estates,  and  lays  down  the  pro- 
cedure by  means  of  which  they  may  be  dis- 
posed of,  and  the  proceeds  covered  Into  the 
state  treasury.  Section  2253  provides: 
"Within  twenty  years  after  Judgment  in  any 
proceeding  had  under  this  title,  a  person  not 
a  party  or  privy  to  such  proceeding  may  file 
a  petition  in  the  district  court  of  the  county 
In  which  the  seat  of  government  Is  located, 
showing  bis  claim  or  right  to  the  property, 
or  the  proceeds  thereof.  A  copy  of  such  pe- 
tition must  be  served  on  the  Attorney  Gen- 
eral at  least  twenty  days  before  the  hearing 
of  the  petition,  who  must  answer  the.  same; 
and  the  court  must  thereiipon  try  the  Issue 
as  Issues  are  tried  In  civil  actions,  and  if  it 
be  determined  that  such  person  Is  entitled  to 
the  property,  or  the  proceeds  thereof.  It 
must  order  the  property,  if  it  has  not  been 
sold,  to  be  delivered  to  him,  or  if  it  has  been 
sold  and  the  proceeds  paid  Into  the  state 


treasury,  then  it  must  order  the  Auditor  to 
draw  his  warrant  on  the  treasury  for  the 
payment  of  the  same,  but  without  Interest 
or  cost  to  the  state,  a  copy  of  which  order, 
under  the  seal  of  the  court,  shall  be  a  sultt- 
cient  voucher  for  drawing  such  warrant. 
All  persons  who  fall  to  appear  and  file  their 
petitions  within  the  time  limited  are  forever 
barred.    *    *    •" 

We  deem  It  hardly  necessary  to  remark 
that,  under  the  rules  of  construction  appli- 
cable to  the  provisions  of  these  Codes  (Pol. 
Code,  8  5162),  the  limitation  prescribed  by 
this  section  Is  exclusive,  and  that  no  ref- 
erence need  be  made  to  the  contentions  of 
counsel  touching  the  limitations  prescribed 
for  ordinary  actions.  If  the  present  applica- 
tion has  been  made  within  the  period  here 
prescribed,  It  Is  within  the  time.  It  is  appar- 
ent that  It  has,  If  the  facts  stated  bring  It 
within  the  purview  of  the  section.  The 
question  therefore  Is,  does  the  statute  apply 
to  the  case  presented?  The  Compiled  Stat- 
utes of  1887  contain  no  similar  provision,  nor 
any  provision  by  which,  after  it  had  been 
Judicially  declared  that  property  had  escheat- 
ed to  the  state,  and  Its  proceeds  had  been 
reduced  to  possession  and  covered  into  the 
state  treasury,  the  tardy  heir  could  get  re-, 
lief.  If  be  had  any  remedy  at  all.  It  was 
through  the  Legislature,  or  by  some  mode  of 
procedure  other  than  by  authority  of  the 
statute.  By  express  provisions  of  these  stat- 
utes, aliens  were  granted  the  right  of  suc- 
cession, and  a  mode  was  provided  by  which 
nonresidents  of  this  class  could  be  paid  out 
of  the  treasury  of  the  state  or  territory,  under 
certain  limitations,  after  the  property  had 
been  converted  and  its  proceeds  paid  to  the 
treasurer.  Comp.  St.  1887,  If  553.  555,  div.  2. 
Substantially  the  same  sections  are  found  In 
the  avll  Code  of  1895  (sections  1867-1869). 
but  these  are  special  and  exclusive  provi- 
sions, and  have  no  application  to  cases  in 
which  citizens  of  the  United  States  appear 
as  claimants. 

Upon  the  facts  stated,  the  fund  in  question 
was  paid  into  the  state  treasury  on  March  14, 
1890,  and  by  virtue  of  proceedings  had  in  the 
district  court  resulting  in  an  order  of  sale 
made  November  4,  1889.  The  present  act 
became  operative  on  July  1,  1895.  No  re- 
lief can  be  had  under  It  unless  It  should  be 
held  to  operate  retroactively.  Sections  3450 
and  3451  of  the  Code  of  Civil  Procedure  de- 
clare: 

"Sec.  3450.  This  Code  takes  effect  at  twelve 
o'clock  noon  on  the  first  day  of  July,  A.  D. 
1895. 

"Sec.  3451.  No  part  of  it  Is  retroactive,  un- 
less expressly  so  declared." 

All  the  Codes  contain  similar  provisions, 
and  In  considering  them,  or  any  part  of  them, 
the  nile  of  construction  prescribed  by  these 
sections  must  be  applied.  Now,  there  Is 
nothing  in  section  22.'i3,  supra,  nor  elsewhere 
in  title  8,  which  even  by  inference  lends 
supi)ort  to  the  notion  that  the  Leglelatore  in- 
Digitized  by  VJW^^V  1*^ 
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tended  tt  to  apply  to  any  money  or  other 
property  reduced  to  possession  by  the  state 
In  escheat  proceedings  prior  to  Its  enact- 
ment Indeed,  the  terms  employed  indicate 
the  contrary.  It  is  only  after  judgment  bad 
under  the  direction  of  this  title  declaring  the 
property  escheated  that  the  district  court  of 
Lewis  and  Clarke  county  may  entertain  an 
application.  Before  such  Judgment  has  been 
had,  no  order  is  necessary.  The  Judgment 
of  the  district  court  of  Missoula  county  ren- 
dered In  1889  cannot  be  said  to  bare  been 
rendered  under  this  title. 

Again,  as  there  was  no  provision,  prior  to 
the  enactment  of  the  Code  of  1895,  by  which 
the  fund  could  be  withdrawn  from  the  state 
treasury,  to  give  a  retroactive  effect  to  this 
title  would  require  the  further  conclusion 
that  the  Legislature  intended  by  the  enact- 
ment of  it  t6  create  causes  of  action  in  favor 
of  a  certain  class  of  citizens  out  of  what 
prior  to  the  date  of  its  enactment  were  not 
such;  in  other  words,  that  it  was  intended  to 
permit  this  class  of  citizens  to  sue  and  re- 
cover from  the  state  property  which  right- 
fully belongs  to  it  Upon  the  assumption 
that  the  Legislature  has  power  to  do  this — 
'  and  upon  this  point  we  express  no  opinion — 
the  intention  to  do  it  must  be  clearly  man- 
ifest   Such  is  not  the  case. 

In  the  district  court  the  sufiSclency  of  the 
petition  was  challenged  by  demurrer  for 
want  of  substance,  and  on  the  ground  of 
want  of  Jurisdiction.  The  demurrer  should 
have  been  sustained!  The  order  is  therefore 
reversed,  and  the  cause  is  remanded,  with 
directions  to  dismiss  it 

Reversed. 

MILBUBN  and  HOLLOWAT,  JJ.,  concur. 


(15  Okl.-  309) 

WOODRINQ  et  al.  v.  TERRITORY. 

(Supreffi*  Court  of  Oklahoma.    June  15,  1903.) 

1.  Gbakd  Labcert^—  Theft  of  Animals— 
Valitb. 

Section  1,  art.  1,  c.  20,  p.  104,  Cess.  Laws 
OH.  1895,  which  provides  "that  if  any  person 


shall   steal    any   stallion,    mare,   colt    gelding, 
"geline, 
cow,  calf,  steer,  or  stag  he  shall  be  guilty  of  a 


ridgeling,  or  any  ass,  genet,  or  mule,  or  any  bull 


n. 


felony  and  on  conviction  thereof  shall  l)e  pun- 
ished by  conlinement  in  the  Territorial  Peni- 
tentiary for  a  term  [of]  not  leas  than  one  nor 
more  than  ten  years"  creates  a  distinct  and 
separate  offense  from  larceny  as  defined  by  the 
statute  of  Oiclahoina  of  1893,  and  does  not 
make  the  stealing  of  the  domestic  animals  nam- 
ed in  such  act  gr^nd  larceny  without  regard  to 
value. 

[EM.  Note. — For  cases  in  point  see  vol.  32, 
Cent  Dig.  Larceny,  {§  51,  77.] 

2.  Cbtuinai.  Law— Presence  of  Defendant. 
Where  the  record  shows  the  presence  of 
the  defendant  in  a  criminal  case  at  a  session 
of  court,  it  will  be  presumed  that  he  continued 
to  be  present  in  court  during  the  day,  or  until 
the  first  adjournment,  unless  the  contrary  is 
made  to  affirmatively  appear. 

[Eld.  Note. — For  cases  in  imint  see  voL  16* 
Cent  Dig.  Criminal  Law,  |  3027.] 


3.  Same  —  CoHTiHUAROB— AraiDAViT  or  Dk- 

fend  ANT. 

Where  an  affidavit  in  -a  criminal  case  is 
filed  by  the  defendant  in  support  of  his  appli- 
cation for  a  continuance,  and  the  affidavit  gives 
the  names  of  the  defendant's  witnesses  desired, 
and  seta  forth  what  be  expects  to  prove  by 
them  if  the  county  attorney  admits  that  the 
witnesses  if  present  would  so  testify,  and  the 
court  orders  that  such  affidavit  may  be  used 
as  a  deposition  in  said  cause,  it  is  not  error  to 
overrule  the  motion  for  continuance. 

[Ed.  Note. — For  cases  in  point  see  voL  1^ 
Cent  Dig.  Criminal  Law,  §S  1342-1347.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Greer  Cotmty; 
before  Justice  Beauchamp. 

Albert  Sidney  Woodring  and  Frank  Wood- 
riug  were  convicted  of  horse  stealing,  and 
bring  error.    AfSrmed. 

This  1b  a  proceeding  in  error  brought  by 
pitfintlffs  in  error  from  the  district  court  of 
Qreer  county,  in  which  the  plaintiffs  in  er- 
ror were  indicted  by  the  grand  jury  of  that 
county,  charged  with  the  theft  of  domestic 
animals,  to  wit  two  mares  and  colts,  alleged 
to  be  the  property  of  W.  J.  McDonald.  In- 
dictment filed  March  7,  1903.  At  the  August 
term,  1003,  of  said  court,  the  defendants, 
having  been  arrested,  demurred  to  the  in- 
dictment on  the  grotmd  that  the  facts  therein 
stated  did  not  constitute  a  public  offense. 
Demurrer  was  overruled.  Defendants  ex- 
cepted and  entered  pleas  of  not  guilty.-  Au- 
gust 29,  1903,  the  case  was  called  for  trial, 
and  the  defendant  Reynolds,  with  whom  tbe 
plaintiffs  in  error  were  Jointly  indicted,  was 
granted  a  severance.  The  territory  announ- 
ced ready,  and  tbe  defendants  announced 
not  ready,  and  presented  a  motion  for  contin- 
uance, supported  by  affidavit,  on  the  groimd 
of  the  absence  of  certain  witnesses  in  said 
affidavit  named.  The  county  attorney,  in 
open  court,  admitted  the  .witnesses  named  in 
the  motion  for  continuance,  would,  if  present, 
testify  as  alleged  in  said  motion;  and  it  was 
ordered  that  the  affidavit  might  be  read  to 
the  Jury  as  the  deposition  of  the  witnesses, 
whereupon  tbe  court  overruled  the  defend- 
ants' motion  for  continuance,  and  defend- 
ants excepted.  On  tbe  same  day  the  case 
proceeded  to  trial,  and  resulted  in  a  verdict 
finding  the  defendants  guilty  as  charged  in 
the  indictment.  September  5tb  tbe  defend- 
ants presented  a  motion  for  new  trial,  wtiicb 
was  overruled  by  the  court  and  the  de- 
fendants were  sentenced — ^Albert  Sidney 
Woodring  to  five  years,  and  Frank  Woodring 
to  foiu-  years,  in  the  Territorial  Penitentiary 
— to  which  Judgment  and  sentence  the  defend- 
ants excepted,  and  bring  tbe  case  here  for 
review. 

J.  A.  Powers  and  G.  A.  Prown,  for  plain- 
tiffs in  error.  P.  C.  Simons,  Atty.  Gen.,  and 
Don  C.  Smith,  Asst  Atty.  Gen.,  for  the  Ter- 
ritory, 

IRWIN.  J.  (after  stating  the  facts).    Tbe 
first  assignment  of  error  urged  by  the  de- 
Digitized  by  VJW^^V  IC 
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fendants  Is  that  the  court  erred  In  overruling 
the  defendants'  demurrer  to  the  Indictment. 
The  ehargins  part  of  the  Indictment  is  as 
follows:  "On  the  first  day  of  August  In  the 
year  of  our  Lord  nineteen  hundred,  in  the 
county  of  Greer  and  territory  of  Oklahoma 
aforesaid,  did  then  and  there,  unlawfully 
and  feloniously,  by  fraud  and  stealth,  take, 
steal,  and  carry  away  four  certain  domestic 
animals,  to  wit,  two  mares  and  the  two  colts 
of  said  mares,  the  corporeal  personal  prop- 
erty of  W.  J.  McDonald,  without  the  consent 
of  the  said  W.  J.  McDonald,  and  with  the 
unlawful  and  felonious  Intent  to  deprive  the 
said  W.  J.  McDonald  of  said  property,  and 
to  convert  and  appropriate  the  same  to  the 
use  and  benefit  of  themselves,  the  said  Al- 
bert Sidney  Woodring,  Frank  Woodring,  and 
Will  F.  Reynolds."  This  Indictment  is  drawn, 
charging  a  violation  of  section  1,  art  1,  cSO, 
p.  104,  of  the  Session  Laws  of  1895,  and  the 
language  of  the  Indictment  is  sufficiently 
clear  and  definite  to  state  the  crime  of  lar- 
ceny, both  at  common  law  and  under  the 
statute,  save  and  except  only  the  allegation 
as  to  the  value  of  the  property  stolen;  and 
under  the  decision  of  this  court  in  the  case 
of  Hughes  V.  Territory,  reported  in  the 
eighth  volume  of  the  Oklahoma  Reports,  at 
page  28,  56  Pac.  708,  the  rule  is  clearly  laid 
down  that  for  a  violation  of  this  section  the 
allegation  of  the  value  Is  unnecessary,  as  tills 
section  of  the  statute  creates  a  purely  stat- 
utory crime,  and  makes  the  statement  of  the 
crime  complete  without  any  allegation  of 
value;  and  the  same  doctrine  Is  enunciated 
in  the  case  of  Woodring  v.  Territory,  78  Pac. 
85,  14  Okl.  250. 

The  second  assignment  of  error  is  that  the 
court  committed  error  to  the  prejudice  of 
the  plaintiCTs  in  error  in  •verruling  their  mo- 
tion for  continuance  on  the  ground  of  the 
absence  of  certain  witnesses.  We  think  thfere 
is  no  merit  in  this  contention,  as  our  statute 
clearly  provides  that  no  case  shall  be  reversed 
on  account  of  any  technicality  that  does  not 
aftect  any  of  the  substantial  rights  of  the 
parties.  In  this  case  the  defendants  bad  the 
full  and  complete  benefit  of  the  testimony  of 
the  absent  witnesses  named,  by  the  order  of 
court  allowing  the  said  affidavit  to  be  filed 
as  a  deposition. 

The  third  assignment  of  error  the  plaintiffs 
in  error  urge  is  that  a  portion  of  the  tria^ 
was  had  during  the  absence  of  the  defend- 
ants In  the  court  below.  This  assignment  of 
error  is  eliminated  from  the  case  entirely  by 
the  supplemental  record  filed  in  this  court, 
January  10,  1905,  wherein  counsel  for  plain- 
tiffs in  error  admit  that  this  assignment  of 
error  is  not  well  taken,  and  is  not  sustained 
by  the  record. 

The  fourth,  fifth,  and  seventh  assignments 
of  error  may  be  properly  considered  together. 
All  they  contain  Is  the  proposition  that  the 
verdict  of  the  Jury  was  contrary  to  the  evi- 
dence and  not  supported  by  the  evidence. 
We  have  read  the  evidence  carefully,  and 


we  think  It  not  only  supports  the  verdict,  but 
It  is  such  that  any  other  verdict  of  the  jury 
would  have  been  Inconsistent  with  the  evi- 
dence; and  the  rule  is  elementary,  and  has 
been 'SO  often  announced  by  this  court  as  to 
be  understood  by  all  membws  of  the  bar  and 
the  pedple  doing  business  with  the  court, 
that,  where  the  evidence  reasonably  tends  to 
support  the  vencUct  of  the  Jury,  It  will  not  be 
disturbed  by  the  appellate  court  on  appeal. 

We  have  examined  the  instructions  of  the 
court,  and  think  they  fully  and  fairly  stated 
the  law.  If  any  error  at  all  was  committed. 
It  was  In  granting  the  first  instruction  asked 
by  the  defendants.  That  ihstmction  was 
far  more  lenient  In  stating  the  law  than  the 
defendants,  in  our  judgment,  were  entitled  to. 
If  there  has  been  any  error.  It  has  been  a 
tendency  to  give  the  defendants  the  full 
benefit,  if  not  a  little  more,  than  the  law  en- 
titled them  to. 

We  think  an  examination  of  the  record  will 
show  that  a  full,  fair,  and  impartial  trial 
was  bad,  and  that  substantial  justice  has 
been  done.'  Finding  no  error  In  the  record, 
the  judgment  of  the  district  court  is  af- 
firmed. All  the  Justices  concurring, ,  except 
BEAUCHAMP,  J.,  who,  having  tried  the  case 
below,  took  no  part  in  tills  decision. 
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BENNEyrr  v.  bennett. 

(Supreme  Court  of  Oklahoma.     June  7,  1905.) 

1.  Divorce  —  Rkfusai.  to  Pat  ALiImont— 
Contempt— Striking  Answer. 

In  this  territory,  in  an  action  for  divorce, 
the  district  court  has  power  to  punish  a  con- 
tempt of  court  in  refusing  to  pay  aH'-<->ny 
awarded  by  it  by  striking  the  defendant's  an- 
swer from  the  record,  or  refusing  to  permit 
him  to  plead  further  in  a  case  in  which  the  de- 
fendant has  voluntarily  absented  himself  from 
the  territory  for  the  purpose  of  avoiding  con- 
tempt proceedings  for  failure  to  pay  such  ali- 
mony; and  punishment  for  contempt  cannot 
be  otherwise  inflicted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce.  §  738J 

2.  Same— FBAunuutNT  Convetance— Right« 
or  Okamtbe. 

In  an  action  for  divorce  on  the  ground  of 
cruelty,  and  where  it  is  alleged  in  the  petition 
that  property  has  been  fraudulently  conveyed 
to  a  third  person  for  the  purpose  of  defeating 
the  collection  of  any  alimony  that  may  be 
awarded,  and  where  the  defendant  in  the  di- 
vorce proceedings  and  the  party  to  whom  the 
conveyance  was  made  by  said  defendant  are 
both  served  with  summons,  the  grantee  in  such 
fraudulent  conveyance  is  not  a  proper  party 
to  the  divorce  proceedings;  and  it  is  not  error 
to  refuse  to  permit  such  defendant  to  be  heard 
on  the  question  of  a  divorce  where  the  de- 
fendant in  the  divorce  proceedings  is  in  default ; 
but  the  defense  of  such  grantee  only  extends 
to  the  question  of  alimony  and  the  validity  of 
such  conveyance. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Cent  Dig.  Divorce,  S  243.] 

3.  Same— BvinENCE— Burden  op  Proof. 

Where  a  husband,  with  notice  that  a  di- 
vorce proceeding  is  about  to  be  commenced 
against  him,  or  with  notice  of  such  facts  as 
would  reasonably  apprise  him  of  this  fact,  con- 
veys  his   property   %,«fl»,iy|a'\Lf©V^ie?- 
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spring  of  a  marriace  witb  a  former  wife,  and 
the  purpose  is  apparent  that  such  conveyance 
is  made  to  defeat  a  decree  for  alimony,  held, 
that  the  burden  of  proof  was  upon  the  grantee 
to  show  a  valuable  consideration,  or  that  such 
conveyance  would  not  tend  to  defeat  any  ali- 
mony that  might  be  granted  in  such  divorce  pro- 
ceedings ;  and  the  burden  of  proof  in  such  case 
is  not  upon  the  plaintiff  in  the  divorce  proceed- 
ing to  show  insolvency  of  the  grantor. 

[Ed.  Note. — For  cases  In  point,  see  toL  17. 
Cent.  Dig.  Divorce,  §  753.] 

(Syllabiu  by  th»  Court.) 

Error  from  District  Court,  Lincoln  County; 
before  Justice  Jno.  H.  Burford. 

Action  by  Sarab  Grace  Bennett  against 
A.  W.  Bennett  and  Harry  M.  Bennett  Judg- 
ment for  plaintiff,  and  Harry  M.  Bennett,  by 
Cbarles  B.  Wilson,  bis  guardian  ad  litem, 
brings  error.    Affirmed. 

Tbis  was  an  action  begun  by  the  defend- 
ant in  error,  Sarab  Grace  Bennett,  on  the 
2l8t  day  of  May,  1903,  in  the  district  court 
of  Lincoln  couaty,  Okl.  T.,  for  divorce  and 
alimony,  against  A.  W.  Bennett  On  the  2l8t 
day  of  July,  1903,  Sarah  Grace  Bennett  filed 
an  amended  petition  in  said  cause,  in  which 
she  made  Harry  M.  Bennett  a  son  of  A.  W. 
Bennett  by  a  former  marriage,  a  minor  11 
years  of  age,  a  party  defendant  In  tbe 
amended  petition  it  is  alleged  that  defend- 
ant A.  W.  Bennett  was  guilty  of  extreme 
cruelty  towards  tbe  complainant  It  is  fur- 
ther alleged  that  on  tbe  20tb  day  of  May, 
1903,  the  said  A.  W.  Bennett  conveyed  by 
warranty  deed  certain  real  estate  in  Chand- 
ler, and  other  real  estate  In  Lincoln  county, 
to  the  said  Harry  M.  Bennett  for  tbe  piir- 
pose  of  defrauding  the  complainant  out  of 
any  rights  which  she  might  have  in  said  real 
estate  by  reason  of  the  marriage  relations 
and  to  defeat  any  claim  for  alimony.  A 
co^y  of  tbe  deed  to  Harry  M.  Bennett  by  A. 
W."  Bennett  was  attached  to  the  amended 
petition,  and  marked  "Exhibit  A,"  and  by 
the  prayer  of  said  petition  tbe  complainant 
asks  for  a  divorce  from  tbe  said  A.  W.  Ben- 
nett; that  tbe  homestead,  consisting  of  lots 
19  and  20  in  block  28  in  Bennett's  Addition 
tc  tbe  city  of  Chandler,  Lincoln  county,  Okl. 
T.,  be  decreed  to  her  for  permanent' alimony, 
and  for  such  other  alimony  as  the  court 
might  give;  that  the  deed  from  A.  W.  Ben- 
nett to  bis  son,  Harry  M.  Bennett,  be  de- 
clared void  as  to  the  complainant  in  that 
case,  and  that  her  judgment  for  alimony  be 
declared  a  lien  on  said  premises.  After  tbe 
filing  of  the  original  petition  on  tbe  2l8t  day 
of  May,  1903,  summons  was  Issued,  and  on 
tbe  2l8t  day  of  May,  1903,  tbe  sheriff  of  Lin- 
coln county  made  his  refurn  on' said  sum- 
mons, showing  that  he  served  the  said  A.  W. 
Bennett  by  leaving  a  copy  of  said  summons 
at  tbe  last  usual  place  of  residence  of  said 
A.  W.  Bennett  in  Lincoln  county,  Okl.  T.; 
that  on  the  said  2l8t  day  of  May,  1903,  Vic- 
tor S.  Decker  attempted  to  serve  on  the  said 
A.  W.  Bennett  a  notice  that  the  defendant 
in  error  would,  on  tbe  23d  day  of  May,  1003, 


present  an  application  to  tbe  Honorable  Jno. 
H.  Burford,  Judge  of  tbe  district  court  at 
chambers,  at  Stillwater,  Payne  county,  OkL 
T.,  for  an  order  allowing  temporary  alimony 
and  attorney's  fees  for  the  use  of  tbe  de- 
fendant in  .error  pending  divorce  proceed- 
ings, and  that  said  A.  W.  Bennett  refused  to 
receive  said  notice;  that  on  tbe  23d  day  of 
May,  1903,  said  order  was  presented  to  said 
Jno.  H.  Burford,  Judge,  at  Stillwater,  Okl. 
T.,  in  chambers,  and  that  on  said  23d  day 
of  May,  1908,  the  Judge  of  the  district  court 
of  Lincoln  county,  at  chambers,  in  Still- 
water, Okl.  T.,  ordered  the  said  A.  W.  Ben- 
nett to  pay  Into  tbe  office  of  tbe  clerk  of  the 
district  court  of  Lincoln  counly,  Okl.,  Jl,- 
000  for  temporary  alimony  for  defendant 
in  error  and  $100  for  her  attorneys'  fees, 
which  said  order  to  pay  alimony  was  served 
on  tbe  said  A.  W.  Bennett  by  tbe  sheriff  of 
Lincoln  county,  Okl.  T.,  on  the  IStb  day  of 
February,  190*.  On  the  12th  day  of  June, 
1903,  the  said  A.  W.  Bennett  appeared  spe- 
cially by  bis  attorneys  to  question  tbe  Juris- 
diction of  tbe  court  and  to  move  to  set  aside 
tbe  return  of  tbe  sberlCt  of  tbe  summons  in 
tbe  case.  During  the  pendency  of  said  mo- 
tion, at  tbe  September,  1903,  term  of  the 
district  court  in  Lincoln  county,  the  sheriff 
of  said  Lincoln  county,  Okl.  T.,  amended  bis 
return  on  said  summons  by  drawing  a  line 
through  the  word  "last"  On  tbe  21st  day 
of  July,  1903,  the  defendant  in  error  filed  her 
amended  petition  in  said  cause,  and  at  that 
time  she  filed  her  petition  and  affidavit  for 
tbe  notice  by  publication  for  said  A.  W.  Ben- 
nett and  the  plaintiff  in  error,  Harry  M. 
Bennett  a  minor,  by  A.  W.  Bennett  bis 
guardian  and  father,  as  nonresidents  of  the 
territory  of  Oklahoma.  On  tbe  19tb  day  of 
September,  1903,  the  court  appointed  Chas. 
B.  Wilson  guardian  ad  litem  for  said  Harry 
M.  Bennett  a  minor,  and  on  tbe  30th  day  of 
September,  1903,  said  guardian  ad  litem  filed 
bis  answer  to  tbe  amended  petition  for  said 
minor.  On  tbe  17tb  day  of  February,  1904, 
summons  was  Issued  on  tbe  amended  peti- 
tion, and  was  served  on  tbe  said  A.  W.  Ben- 
nett in  Lincoln  county,  Okl.  T.,  by  tbe  sheriff 
of  said  county,  and  on  the  12th  day  of 
March,  1904,  the  answer  day,  the  attorneys 
for  said  A.,  W.  Bennett  appeared  speolally, 
and  moved  the  court  to  set  aside  the  service 
of  summons  in  said  cause,  which  motion  was 
overruled  by  tbe  court  on  the  6tb  day  of 
April,  1904.  Thereupon  tbe  said  A.  W.  Ben- 
nett offered  then  and  there  to  file  his  answer 
to  the  amended  petition  of  defendant  In  er- 
ror, which  said  offer  of  said  A.  W.  Bennett 
t»  file  answer  in  said  cause  was  by  the  court 
refused  for  the  reason  that  the  said  defend- 
ant was  at  that  time  In  contempt  of  the 
court  by  reason  of  bis  failure  and  refusal  to 
comply  with  the  order  of  the  court  hereto- 
fore made  to  pay  to  the  plaintiff  in  tbis  case 
tbe  sum  of  $1,000  as  temporary  alimony  and 
$100  for  attorney's  fees  in  the  case;  but  the 
court  made  the  furthe^^^^dej^^tl^^^^ 
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fendant  should  be  permitted  to  file  eald 
answer  within  five  days  on  condition  that  he 
purge  himself  of  contempt  by  complying 
with  said  order  within  that  time,  to  which 
order  of  the  court  the  defendant  A.  W.  Ben- 
nett excepted  at  the  time.  On  the  11th  day 
of  April,  Geo.  A.  Spink,  of  the  firm  of  Spink 
&  Spink,  attorneys  for  the  defendants,  in 
open  court  made  a  motion  that  the  time  al- 
lowed A.  W.  Bennett  to  comply  with  the 
order  of  the  court  in  regard  to  alimony  pen- 
dente lite  and  attorney's  fees,  and' also  to 
plead,  be  extended  to  the  13th  day  of  April, 
IJHM,  which  motion  was  granted  by  the  court, 
and  said  time  extended  to  and  including  the 
13th  day  of  April,  1004,  which  order  appears 
at  page  87  of  the  case-made.  On  the  29th 
day  of  April,  the  same  being  one  of  the  Ju- 
dicial days  of  the  April  term,  1901,  of  the 
district  court  in  and  for  Lincoln  county,  the 
issues  having  been  Joined,  this  cause  came 
on  for  trial.  The  plaintiff  appeared  in  per- 
son and  by  her  attorneys,  and  the  defend- 
ant Harry  M.  Bennett,  a  minor,  appeared  by 
his  guardian  ad  litem,  Chas.  B.  Wilson;  the 
guardian  ad  litem  for  the  said  minor  defend- 
ant being  at  the  time  informed  by  the  court 
that  he  would  be  permitted  to  cross-examine 
the  witnesses,  object  to  the  testimony,  and 
to  hare  a  hearing  on  the  question  of  alimony, 
but  that  on  the  question  of  divorce  he  would 
not  be  permitted  to  be  beard.  After  hearing 
evidence  and  being  advised  In  the  premises, 
the  court  finds  that  the  defendant  A.  W.  Ben- 
nett was  duly  and  legally  served  personally 
with  summons  in  said  action,  as  shown  by 
the  return  of  the  sheriff  of  Lincoln  county; 
and  the  court  further  finds  that  the  defend- 
ant A.  W.  Bennett  has  failed  and  refused  to 
comply  with  an  order  made  by  the  court 
on  the  23d  day  of  May,  lOOS,' wherein  the 
defendant  was  ordered  and  adjudged  to  pay 
to  the  plaintiff  within  10  days  from  date 
$1,000  as  and  for  temporary  alimony  and 
suit  money,  and  the  sum  of  $100  as  and  for 
an  attorney's  fee.  The  court  further  finds 
that  the  said  order  was  served  on  the  de- 
fendant A.  W.  Bennett  by  the  sheriff  of  Lin- 
coln county,  Okl.  T.  The  court  further  finds 
that  the  defendant  Harry  M.  Bennett,  a 
minor,  on  and  after  the  filing  of  plaintiff's 
amended  petition  herein,  has  been  duly  and 
legally  served  by  publication  bj^  the  plain- 
tiff, and  that  said  action  is  one  of  the  cases 
in  which  service  by  publication  is  authorized 
by  law.  The  court  further  finds  that  a  guar- 
dian ad  litem  has  been  duly  and  legally  ap- 
pointed for  said  minor  defendant  And  the 
court  further  finds  that  the  defendant  A.  W. 
Bennett  has  failed  to  comply  with  the  form- 
er order  of  the  court  as  to  alimony  and  at- 
torney's fees,  or  make  excuse  for  not  com- 
plying, and,  having  failed  to  answer  the  pe- 
tition of  plaintiff  herein,  the  said  defend- 
ant A.  W.  Bennett  is  now  called  three  times 
In  open  court,  but  makes  default,  and  fails 
to  plead  or  otherwise  appear  In  said  cause, 
and  the  said  A.  W.  Bennett  la  by  the  court 


adjudged  to  be  In  default,  and  not  entitled 
to  answer  or  plead  until  he  shall  comply  with 
the  order  heretofore  made  with  reference  to 
alimony  and  attorney's  fees.  The  plaintiff 
having  Introduced  her  evidence  and  rested 
her  case,  the  defendant  Harry  M.  Bennett, 
minor,  by  Chas.  B.  Wilson,  guardian  ad 
litem,  and  Chas.  B.  Wilson,  Jr.,  his  attor- 
ney. Introduces  no  evidence,  and  submitted 
the  case  to  the  court.  The  court  finds  for  the 
plaintiff,  and  that  she  is  entitled  to  have  and 
recover  of  and  from  the  defendant  A.  W. 
Bennett  the  sum  of  $G,000,  and  lots  19  and  20 
In  block  28,  the  same  being  the  homestead 
of  the  plaintiff  and  defendant,  as  permanent 
alimony,  and  tliat  she  further  recover  the 
sum  of  $500  as  and  for  the  payment  of  at- 
torney's fees,  and  the  costs  of  this  suit  The 
court  further  finds  that  the  deed  from  A.  W. 
Bennett  to  Harry  M.  Bennett  Is  without  con- 
sideration, fraudulent,  and  void,  as  affect- 
ing the  rights  of  plaintiff,  and  that  the  same 
should  be  set  aside  and  held  for  naught,  and 
the  property  therein  mentioned  held  subject 
to  the  payment  of  the  $6,000  alimony  and 
$500  attorney's  fees  and  the  costs  of  this 
suit.  To  all  of  which  the  defendant  excepts, 
and  in  due  time  files  his  motion  for  new  trial, 
which  motion  Is'  overruled  and  excepted  to, 
and  the  case  is  brought  here  for  review. 

Chas.  B.  Wilson,  Jr.,  and  Emery  A.  Foster, 
for  plaintiff  In  error.  S.  1).  Decker,  Fred  A. 
Wagoner,  and  Hoffman  &  Embry,  for  de- 
fendant in  error. 

IRWIN,  J.  (after  stating  the  facts).  The 
first  assignment  of  error  complained  of  by 
the  plaintiff  In  error  Is  that  the  court  erred 
In  refusing  to  grant  A.  W.  Bennett  permis- 
sion to  file  his  answer  to  the  amended  i)eti- 
tion  of  defendant  in  error.  This  raises  the 
question  as  to  whether  in  this  territory  the 
court  has  power  to  strike  the  pleadings  of  a 
party  from  the  record,  or  to  refuse  a  party 
the  right  to  file  pleadings,  when  such  party  Is 
In  contempt  of  court  for  refusal  to  pay  ali- 
mony when  ordered  so  to  do  by  the  court.  It 
seems  to  us  that  the  facts  In  this  case  bear  a 
very  close  analogy  to  the  facts  In  the  case  of 
Zimmerman  v.  Zimmerman  (Mont.)  14  Pac. 
663.  That  was  an  action  for  divorce  and  ali- 
mony, and  after  the  filing  of  the  petition  an 
order  was  made  for  alimony  pendente  lite. 
This  order  further  provided  that  If  this  ali- 
mony was  not  paid  the  appellant's  answer 
should  be  stricken  from  the  flies,  and  himself 
proceeded  against  In  the  manner  provided  by 
law  for  the  enforcement  of  the  order.  On 
the  4th  of  October,  1886,  a  motion  to  strike 
the  answer  of  appellant  from  the  files  was 
made  for  the  reason  that  be  bad  not  complied 
with  the  order  of  court  requiring  payment  of 
alimony.  It  appears  that  the  above  order  of 
court  was  served  on  the  appellant  on  the  26tb 
day  of  May,  1880,  at  Elks  county,  Nev.  On 
the  5th  of  October,  1886,  a  motion  was  made 
to  vacate  and  set  aside  the  order  allowing 
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alimony  pending  the  action.  On  the  9th  of 
October  following  the  court  overruled  the 
motion  striking  the  answer  of  the  appellant 
from  the  flies,  and  modified  the  former  order 
allowing  alimony  pendente  lite.  The  court, 
upon  affidavit  that  the  modified  order  had 
been  disobeyed,  ordered  the  answer  of  the 
appellant  stricken  from  the  files.  Thereafter 
the  court  ordered  the'catise  to  be  referred  as 
In  a  case  of  default,  and  upon  the  report  of 
the  referee  ordered  a  decree  of  divorce  and 
permanent  alimony.  From  this  decree  an 
appeal  was  taken,  and  the  only  thing  com- 
plained of  is  the  action  of  the  court  In  strik- 
ing the  appellant's  answer  from  the  files. 
Upon  this  question  the  Montana  Supreme 
Court  say:  "The  first  question  for  our  con- 
sideration Is,  did  the  district  court  have  the 
power  to  make  this  order  striking  the  appel- 
lant's answer  from  the  files  for  disobedience 
to  its  mandates?  If  so,  was  the  order  prop- 
erly made  under  the  peculiar  circumstances 
of  this  case?  It  is  admitted  that  this  order 
was  made  as  a  punishment  for  contempt  in 
disobeying  the  order  of  the  court  in  relation 
to  the  payment  of  alimony.  It  is  claimed  by 
the  appellant  that,  as  our  statutes  have  pro- 
vided for  the  punishment  of  contempt,  this  Is 
a  limitation  upon  the  power  formerly  exer- 
cised in  such  cases,  upon  the  principle,  we 
presume,  of  the  maxim  'expresslo  unius  est 
exclusio  alterius'?  and  we  are  referred  to  the 
case  of  Galland  v.  Galland,  44  Cal.  475,  13 
Am.  Rep.  167,  as  sustaining  this  doctrine. 
Upon  an  examination  of  this  case  we  find 
that  the  portion  of  the  opinion  relied  upon  to 
uphold  this  view  is  obiter  dictum.  The  court, 
after  referring  to  the  punishment  provided 
by  the  statutes  of  California  for  contempt, 
uses  this  language:  'This  Is  a  limitation  up- 
on the  power  formerly  exercised  by  the 
courts  for  contempt,  but  whether  courts  in 
this  state  can  exercise  power  In  this  respect 
in  cases  not  named  in  the  statute,  or  other- 
wise than  it  has  provided,  we  are  not  called 
upon  In  this  case  to  consider.'  Upon  the  oth- 
er hand.  It  is  contended  that  the  court  is  not 
limited  to  the  punishment  for  contempt  pro- 
vided by  the  statute  in  case  of  disobedience 
to-  Its  orders,  and  that  it  has  control  of  its 
own  proceedings,  and  can  refuse  the  benefit 
of  tbeni  to  a  party  in  contempt.  In  the  case 
of  Walker  v.  Walker,  59  How.  Prac.  476, 
which  was  an  action  in  divorce,  the  answer 
of  the  defendant  was  stricken  out  upon  his 
default  being  shown  to  comply  with  an  order 
nisi  of  the  court  that  he  pay  alimony  within 
five  days.  This  order  was  appealed  to  the 
General  Term,  where  it  was  affirmed,  and 
from  thence  taken  to  the  Court  of  Appeals. 
In  this  case  it  was  'considered  by  the  defend- 
ant,' and  impliedly  held  by  the  court  'that 
the  Supreme  Court,  on  its  equity  side,  has 
all -the  power  and  authority  that  formerly 
existed  In  chancery  in  England,  and  was  con- 
tinuously exercised  by  it.'  Thfe  same  conces- 
sions must  be  made  in  the  case  at  bar.  Our 
organic  act  provides  that  'the  Supreme  Court 


and  the  district  courts,  respectively,  of  every 
territory,  shall  possess  chancery  as  well  as 
common  law  jurisdiction.'  'Each  of  the  dis- 
trict courts  In  the  territories,  mentioned  in 
the  preceding  section,  shall  have  and  exercise 
the  same  jurisdiction,  in  all  cases  arising  un- 
der the  Constitution  and  laws  of  the  United 
States,  as  Is  vested  in  the  Circuit  and  Dis- 
trict Courts  of  the  United  States.*  Sections 
16^,  Bev.  St  U.  S.  [U.  S.  Oo'mp.  St  1901,  p. 
1156]  and  section  1910.  By  virtue  of  the 
foregoing  act  of  Congress  the  district  courts 
of  this  territory  are  vested  with  all  the  chan- 
cery powers  which  formerly  belonged  to  chan- 
cery in  England.  In  the  case  last  referred 
to,  Folger,  J.,  In  rendering  the  opinion,  after 
referring  to  numerous  authorities,  both 
American  and  English,  says:  'We  are  brought 
to  the  conclusion  that  there  has  long  been  ex- 
erted, by  the  court  of  chancery  In  England, 
the  power  to  refuse  to  hear  .the  defendant 
when  be  was  in  contempt  of  the  court  by  dis- 
obeying Its  order,  and  that  that  pdwer  was 
In  the  courts  of  chancery  in  thia  country.  It 
Is  always  in  the  power  of  the  defendant  in  a 
case  like  that  In  hand,  to  apply  to  the  court 
and  show  that  the  order  was  irregularly 
made,  or  for  leave  to  purge  himself  of  the 
contempt,  and  be  let  In  again  to  make  his  de- 
fense'— referring  to  Brinkley  t,  Brlnkley,  47 
N.  Y.  40.  In  this  latter  case — which  was  one 
for  limited  divorce — the  same  judge  says: 
'The  Special  Term  having  made  the  order, 
and  the  defendant  having,  on  service  thereof, 
neglected  to  comply  with  it  he  has  been  dis- 
obedient of  the  court,  aud  in  contempt  of  it 
The  court  has  power  to  punish  him  therefor. 
This  might  be  fine,  or  imprisonment  or  both. 
But  it  was  not  limited  to  this  mode  of  enfor- 
cing its  orders.  Inasmuch  as,  after  the  com- 
mencement of  the  action,  he  had  gone  out  of 
the  jurisdiction,  it  would  not  have  availed  to 
have  ordered  him  fined  and  committed.  But 
It  had  control  over  its  own  proceedings,  and 
could  refuse  to  the  defendant  the  benefit  of 
them,  when  asked  as  a  favor,  until  he  purged 
himself  of  the  contempt.'  In  Peel  v.  Peel,  50 
Iowa,  522,  the  court  below  had  stricken  the 
answer  of  the  defendant  from  the  files,  for 
the  reason  that  he  had  failed  to  pay  the 
money  specified  in  the  order  fctr  alimony,  and 
refused  afterwards  to  allow  the  defendant  to 
show  cause  why  he  had  not  obeyed  the  order, 
and  thus  purge  himself  of  contempt.  For 
this  refusal  the  decree  of  the  court  was  re- 
versed. But  in  this  case  the  court  by  Beck, 
C.  J.,  uses  this  language:  'While  we  are  not 
prepared  to  hold  that  a  defendant  in  a  di- 
vorce case,  falling  or  refusing  to  obey  an 
order  for  payment  of  alimony,  may  in  no  case 
be  lawfully  visited  with  punishment  by  strik- 
ing his  apswer,  the  authority  should  be  ex- 
erted only  in  extreme  cases,  when  other  pim- 
ishment  cannot  be  inflicted  or  will  not  en- 
force obedience.'  In  the  case  at  bar,  by  rea- 
son of  the  absence  of  the  appellant,  other 
punishment  could  not  be  inflicted  than  that 
to  which  the  court  resoi-|f^^5y<»^e^^5i^cj!vbf^^ 
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compelled  thereby.  It  will  be  observed  that 
in  Iowa  the  statnte  provides  that  the  piin- 
Ishment  for  contempt  may  be  by  fine  or  im- 
prisoument  See,  also,  McClung  v.  McCltmg, 
40  Mich.  498;  McOrea  v.  McCrea,  58  How. 
Prac.  220.  In  this  territory  the  action  of  di- 
vorce Is  made  by  express  statute  a  chancery 
proceeding.  Section  008,  div.  5,  Kev.  St.  1879. 
We  are  of  the  opinion,  therefore,  that  In  such 
a  case  as  the  one  at  bar,  the  defendant  being 
ont  of  its  jurisdiction,  the  court  has  power  to 
refuse  to  hear  a  defendant  who  is  in  con- 
tempt of  its  authority,  as  in  the  case  of  Wal- 
ker V.  Walker,  supra,  to  strike 'Iiis  answer 
from  the  flies." 

Now,  an  examination  of  the  record.  It 
seems  to  us,  will  show  the  fact  beyond  ques- 
tion that  at  the  time  this  case  was  reached 
for  final  hearing  the  defendant  had  be«i 
granted  two  extensions  of  time  for  the  pur- 
pose of  giving-  him  an  opportunity  to  comply 
with  the  order  of  court — one  of  five  days, 
and  the  other  of  two  days — and  at  the  timd 
the  case  was  called  for  trial  he  had  not  then, 
so  far  as  the  record  shows,  made  any  attempt 
to  comply  with  the  order  of  the  court  The 
'  allegations  of  the  petition,  which  are  undis- 
puted, show  that  he  had  abundant  means 
wherewith  to  comply  with  the  order,  had  he 
wished  so  to  do.  An  examination  of  the  rec- 
ord shows  at  page  64,  in  the  affidavit  of  the 
-defendant  A.  W.  Bennett  he  distinctly  states 
that  he  has  abandoned  bis  residence  in  Okla- 
homa territory,  and  is  at  that  time  a  resident 
of  the  Indian  Territory;  and  in  the  record 
at  page  79,  in  a  copy  of  letter  written  by  the 
defendant  A.  W.  Bennett  to  the  plaintiff, 
Grace  Bennett,  he  uses  language  that  leaves 
no  doubt  that  his  residence  in  the  Indian  Ter- 
ritory and  his  absence  from  Oklahoma  ter- 
ritory was  for  the  express  purpose  of  defeat- 
ing the  payment  of  this  alimony,  as  he  says  in 
that  letter,  "My  lawyers  tell  me  that  if  I 
come  back  it  will  be  in.  contempt  of  court, 
and  I  will  be  put  tn  jail,  which  I  should  be 
sorry  to  do."  Now,  it  seems  to  us  that  these 
facts,  as  shown  by  the  record,  bring  the  case 
squarely  within  the  statement  of  facts  con- 
tained in  the  Montana  case.  In  fact,  it  is  a 
case  on  all  fours  with  it,  and  the  same  rules 
would  govern  the  courts  of  this  territory  that 
governed  the  courts  of  the  territory  of  Mon- 
tana at  the  time  this  opinion  was  rendered. 
And  we  are  not  left  for  authority  to  the  de- 
cisions of  other  courts,  but  we  have  in  the 
case  of  Maharry  and  Kay  y.  Maharry,  5  Okl., 
at  page  371,  47  Pac.  1051, -the  authority  of 
our  own  court  on  this  same  proposition.  The 
syllabus  of  that  case  is  as  follows:  "Divorce 
— Temporary  Alimony — Pleadings.  The  an- 
swer of  the  defendant  may  be  stricken  from 
the  flies,  and  he  be  held  in  default,  where  it 
is  shown  that  the  defendant  bad  ample  means 
to  comply  with  an  order  for  the  payment  of 
temporary  alimony  and  refused  to  pay  it." 
In  titat  case,  at  the  time  the  plaintiff  com- 
menced her  action  for  divorce  and  alimony 
against  the  defendant  William  J.  Maharry, 


She  procured  a  restraining  order  enjoining 
the  defendant  from  a  disposition  of  his  prop- 
erty; and  also  an  order  for  $50  attorney's 
fees,  and  for  suit  money  in  the  sum  of  $50, 
and  for  $20  a  month  for  h^  support.  The 
order  for  temporary  alimony  was  subsequent- 
ly modified  so  as  to  require  the  payment  of 
$25  attorney's  fees  and  $25  alimony  .pend- 
ing the  litigation.  In  this  case,  at  page  376, 
5  Okl.,  page  1062,  47  Pac,  this  court,  speak- 
ing through  Justice  Bierer,  says:  "Plaintiff 
in  error  Maharry  contends  tliat  the  court  er- 
red in  sustaining  the  motion  of  the  plaintiff 
to  strike  liis  answer  and  cross-petition  from 
the  files.  The  contention  is  that  the  record 
shows  an  absolute  inability  to  comply  with 
the  order  to  pay  alimony,  and  cases  are  cited 
by  the  plaintiff  in  error  to  support  bis  claim 
that  it  is  erroneous  to  strike  a  party's  plead- 
ings from  the  files  where  Ills  failure  to  pay 
alimony  has  resulted  from  Inability  and  pov- 
erty. On  the  consideration  of  this  motion  the 
court  heard  evidence,  consisting  of  the  testi- 
mony of  Teague  Ray,  attorney  for  the  defend- 
ant »  »  •  The  testimony  of  the  defend- 
ant's own  attorney  also  showed  that  he  Iiad 
absconded,  left  the  territory  and  the  jurisdic- 
tion of  the  court  and  was,  when  last  heard 
from,  in  another  state,  evading  any  further 
proceeding  that  the  plaintiff  might  take  to 
enforce  the  order  of  the  court  excepting  the 
remedy  proposed.  The  plaintiff  bad,  under 
auch  circumstances,  the  right  to  have  the  de- 
fendant's answer  and  cross-petition  stricken 
out"  And  in  support  of  this  the  court  cites 
Bishop  on  Marriage,  Divorce  and  Separation, 
vol.  2,  S  1095;  Walker  v.  Walker,  82  N.  I. 
260. 

And  it  seems  to  us  that  there  is  another 
very  good  and  cogent  reason  why  this  error, 
if  error  it  is,  cannot  be  available  in  this 
court  This  refusal  of  leave  to  file  an  an- 
swer by  the  defendant  A.  W.  Bennett  was 
a  denial  of  the  right  of  A.  W.  Bennett  to  ap- 
pear and  resist  the  divorce  proceedings,  and 
was  a  matter  purely  personal  to  himself, 
and  one  which,  in  owt  judgment  the  plaintiff 
in  error,  Harry  M.  Bennett,  was  not  a  proper 
party  to,  and  had  no  Interest  in.  It  is  true 
that  counsel  for  plaintiff  in  error  have  cited 
a  great  many  authorities  in  support  of  the 
right  of  A.  W.  Bennett  to  be  beard  in  the 
divorce  case,  notwithstanding  his  default  in 
obeying  the  order  of  the  court  and  his  con- 
temptuous treatment  of  the  court.  In  support 
of  that  they  cite  article  5,  Const  Amend.  U. 
a;  Rev.  St  U.  S.  §  725  [U.  S.  Comp.  St  1901, 
p.  583],  and  a  number  of  other  decisions,  and 
these  decisions  and  the  amendment  to  the 
Constitution  are  ably  discussed  in  the  brief 
of  plaintiff  in  error;  but,  notwithstanding  the 
high  grade  of  the  authorities,  and  the  pro- 
found learning  displayed  and  the  wisdom  ex- 
hibited in  the  argument  for  the  same,  we 
feel  that  its  force  and  virtue  is  to  a  large 
measure  detracted  from  from  the  fact  that 
their  client  whom  they  so  ably  defend  In 
this  particular,  i^  not  a  party  to  this  record. 
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and  has  taken  no  appeal.  So  far  as  the  prop- 
osition of  this  case  Is  concerned,  we  have 
the  right  to  presume  that  A.  W.  Bennett  Is 
entirely  satisfied  with  the  result,  as  he  has 
taken  no  steps  to  protect  his  legal  rights  by 
an  appeal  In  the  manner  provided  by  law. 
Then  the  only  remaining  question  in  this 
case  as  to  this  proposition  is  as  to  whether 
Harry  M.  Bennett,  the  other  defendant  in  the 
case,,  can  in  any  way  avail  himself  of  this 
error  on  an  appeal  taken  by  him.  The  peti- 
tion filed  by  the  plaintiff  in  the  court  below 
was  twofold  tn  its  character.  It  charged 
against  A.  W.  Bennett  certain  canses  for  di- 
Torce.  It  charged  as  against  the  defendant 
Harry  M.  Bennett  that  he,  as  grantee,  had  re- 
ceived a  conveyance  of  certain  property  with- 
out consideration,  and  in  fraud  of  the  rights 
of  the  plaintiff.  However,  the  circumstances 
snrronnding  the  commencement  of  this  suit 
and  its  immediate  prior  history  is  such  as  to 
warrant  the  court  in  the  belief  that  the  de- 
fendant A.  W.  Bennett  had  notice  of  the  fact 
that  this  salt  was  about  to  be  commenced, 
and  made  this  deed  with  such  knowledge, 
and  that  the  same  was  made  with  the  ap- 
parent Intention  of  defrauding  the  plaintiff 
of  any  rights  she  might  have  by  virtue  of 
the  marriage  relations,  and  to  defeat  any  de- 
cree for  alimony,  and  she  was,  under  the  laws 
of  this  territory,  in  a  position  to  question 
the  conveyance.  While  It  Is  true  that  the 
conrts  of  this  territory  have  held  that  while 
the  family  relations  exist,  and  while  they 
continue  as  one  harmonious  family,  the  wife 
and  children  are  not  in  a  position  to  question 
a  conveyance  by  the  husband  of  his  prop- 
erty to  a  stranger,  this  doctrine  has  never 
been  held  to  the  extent  that  a  wife,  when 
forced  by  abandonment,  cruelty,  or  any  of 
the  other  statutory  causes,  seeks  In  a  court 
of  Justice  for  a  dissolution  of  the  marriage 
relations,  or  to  secure  separate  maintenance 
or  alimony,  cannot  question  such  a  convey- 
ance, whenever  the  same  affects  her  rights. 
In  the  case  of  Small  v.  Small,  42  Pac.  823, 
30  I*  R.  A.  243,  54  Am.  St.  Rep.  581,  a  deci- 
sion rendered  by  the  Kansas  Supreme  Court, 
and  a  decision  which  is  cited  with  approval 
by  our  own  Supreme  Court  in  the  case  of 
Farrell  v.  Puthoff,  13  Okl.  164,  74  Pac.  96, 
the  Kansas  Supreme  Court  say:  "There  is 
no  reason  why  a  wife  whose  husband  has 
deserted  her  and  refused  to  perform  the  duty 
of  maintenance,  or  who,  by  cruel  treatment, 
has.  compelled  her  to  leave  his  house  and 
commence  proceedings  for  divorce  and  main- 
tenance, should  not  be  viewed  as  a  quasi 
creditor  In  relation  to  the  alimony  which 
the  law  awards  her.  So  long  as  she  is  re- 
ceiving maintenance,  and  is  under  his  wing, 
as  it  were,  she  Is  bound  by  his  acts  as  to  his 
personal  estate;  but  when  she  is  compelled 
to  become  a  suitor  for  her  rights  her  relation 
becomes  adverse,  and  that  of  a  creditor  in 
fact,  and  she  is  not  to  be  balked  of  her  dues 
by  his  fraud."  Section  2774  of  Wilson's  Rev. 
ft  Ann.  St  1903,  provides:    "Every  transfer 


of  property,  or  charge  thereon  made;  every 
obligation  incurred,  and  every  Judicial  pro- 
ceeding taken,  with  Intent  to  delay  or  de- 
fraud any  creditor  or  other  person  of  his  de- 
mands, is  void  against  all  creditors  of  the 
debtor."  Now,  if  the  ^ife,  technically  speak- 
ing, is  not  a  creditor,  she  is  Included  in  the 
term  "other  person"  in  the  statute  regarding 
fraudulent  conveyances;  and  when  the  hus- 
band, by  cruel  ti-eatment,  coippels  the  wlfo 
to  leave  him,  and  bring  an^ction  for  divorce 
and  alimony,  she  is  a  quasi  creditor  in  rela- 
tion to  the  allmopy  which  the  law  awards 
to  her.  Tyler  v.  Tyler  (111.)  21  N.  m  616,  i* 
Am.  St  Rep.  642;  Small  v.  Small,  42  Pac. 
323,  30  L.  R.  A.  243,  64  Am.  St.  Rep.  681; 
Blarrell  v.  PuthofC,  13  Okl.  150,  74  Pac.  06. 
Now,  we  fail  to  see  how  the  question  of  dl- 
vovce  or  the  allegations  of  the  petition  char- 
ging the  grounds '  for  divorce  between  the 
plaintiff,  Sarah  Grace  Bennett  and  A.  W. 
Bennett  could  in  any  way  affect  any  tff  the 
issues  Joined  between  the  plaintiff,  Sarah 
Grace  Bennett,  and  the  defendant  Harry  M. 
Bennett.  The  only  Issue  between  these  par- 
ties was  the  question  whether  she  was  en- 
titled to  alimony,  and  as  to  the  bona  fides  of 
the  deed  between  the  defendant  A.  W.  Ben- 
nett and  the  defendant  Harry  M.  Bennett  As 
to  this  portion  of  the  petition  the  defendant 
Harry  M.  Bennett  was  permitted  to  and  did 
file  a  denial,  and  he  was,  as  the  record  shows. 
Instructed  by  the  court  that  he  had  a  right 
to  be  heard  and  to  Introduce  testimony  and 
cross-examine  the  witnesses,  and  to  object  to 
tesHmony  on  all  subjects  relating  to  any  of 
the  Issues  to  which  he  was  a  party.  This, 
it  seems  to  us,  is  all  that  he  was  entitled 
to  under  the  pleadings  in  this  case. 

The  next  assignment  of  error  is  that  the 
court  erred  In  permitting  the  defendant  in 
error  to  prove  the  marriage  between  herself 
and  A.  W.  Bennett  by  oral  testimony  over 
the  objection  of  the  plaintiff  in  error,  the 
records  relating  to  the  marriage  being  the 
best  evidence.  As  to  this  assignment  of 
error,  the  only  answer  necessary  to  make  is 
that  the  only  party  who  could  by  any  possi- 
bility have  been  Injured  by  it  has  failed  to 
ask  for  or  take  an  appeal. 
■  The  next  assignment  of  error  Is  that  the 
court  erred  In  finding  for  the  defendant  in 
error  and  In  not  finding  In  favor  of  plaintiff 
in  error,  this  l>cing  an  action  to  set  aside 
plaintiff  in  error's  deed.  The  petition  should 
have  averred  and  the  plaintiff  should  have 
shown  that  the  defendant  A.  W.  Bennett,  the 
grantor  in  said  deed,  had  no  other  property 
out  of  which  any  prospective  Judgment  could 
be  made,  or  that  there  was  no  adequate  legal 
remedy.  The  record  in  this  case  containing 
the  petition  and  the  deed  from  A.  W.  Ben- 
nett to  Harry  M.  Bennett  shows  that  the  real 
estate  conveyed  by  the  said  A.  W.  Bennett 
to  Harry  M.  Bennett  was  of  the  value  of 
$10,645.00,  and  that  at  the  same  time  notes 
and  securities  were  sold  to  one  Johnson  of, 
the  value  of  $3,000,  and  ||j(fe(jeg^^<e;,ej»iff[c 
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talned  In  tbe  record  from  padres  136  to  146 
shows  that  tbe  remaining  property  did  not 
exceed  in  value  $2,400,  which  would  be  a 
strong  Indication  that  tbe  amount  of  the 
property  owned  by  the  defendant  A.  W.  Ben- 
nett In  the  territory  of  Olclahoma,  and  which 
could  be  made  available  for  tbe  payment  of 
alimony,  would  be  wholly  InsuflElcient  to 
make  anything  like  satisfactory  provision  for 
the  maintenance  and  alimony  for  his  wife 
and  the  reasonab^  and  proper  support  of  his 
minor  child  James  Richard  Bennett,  or  to 
pay  the  amount  of  the  Judgment  which  was 
afterwards  rendered  by  this  court  But  we 
think  that  when  a  husband  makes  a  void 
conveyance  of  his  property  to  his  son  for 
tbe  apparent  purpose  of  defeating  a  decree 
for  alimony  tbe  burden  of  proof  Is  upon  the 
grantee  to  show  the  fairness  of  the  transac- 
tion, and  that  the  same'  was  made  for  a 
valuable  consideration.  Such  is  the  doctrine 
laid  down  by  the  Supreme  Court  of  Nebras- 
ka in  the  case  of  Atkins  v.  Atkins  et  aL,  25 
N.  W.,  at  page  724.  In  that  case.  In  the 
syllabus,  the  Supreme  Court  of  Nebraska 
say:  "Where  a  husband,  while  a  divorce  suit 
was  pending,  conveyed  all  his  property  to  his 
daughter,  tbe  oftsprlng  of  the  plaintiff  and 
defendant,  the  apparent  purpolb  being  to  de- 
feat a  decree  for  alimony,  held,  that  the  bur- 
den of  proof  was  on  the  grantee  to  show  a 
valuable  consideration."  And  on  page  725, 
In  tbe,  opinion,  the  court  says:  "The  testi- 
mony shows  that  Martha  I.  Courtnay  Is  the 
daughter  of  tbe  plaintiff  and  Henry  Atkins; 
that  the  property  in  question  is  all  the  ivop- 
erty  in  this  state,  so  far  as  la  known,  pos- 
sessed by  Henry  Atkins,  and  the  effect  of 
the  transfer  Is  to  defeat  the  plaintiff's  de- 
cree for  alimony.  Section  17,  c.  32,  Oomp. 
St,  declares  every  conveyance  or  assignment 
•made  with  the  Intent  to  hinder,  delay,  or  de- 
fraud creditors  or  persons  of  their  lawful 
rights-,  damages,  forfeitures,  debts,  or  de- 
mands,' etc.,  void.  Rights  of  alimony  cer-' 
tainly  are  included  In  this  provision."  In 
support  of  this  doctrine  they  cite  Morrison 
V.  Morrison,  48  N.  H.  69;  Chase  v.  Chase,  105 
Mass.  385;  Draper  v.  Draper,  68  111.  19;  Tur- 
ner V.  Turner,  44  Ala.  437.  The  court  con- 
tinuing, in  tbe  opinion  says:  "A  transfer, 
made  while  a  suit  is  pending,  of  all  tbe  debt- 
or's property,  is  merely  a  badge  of  fraud. 
It  may  be  shown  to  be  valid  because  the 
mere  pendency  of  the  suit  does  not  make  the 
transfer  void.  But  where  all  the  debtor's 
property  is  conveyed  with  the  apparent  in- 
tention on  the  part  of  tbe  grantor  to  defeat 
a  Judgment  about  to  be  recovered  against 
him,  and  these  facts  are  known  to  tbe  gran- 
tee, tbe  burden  of  proof  rests  upon  her  to 
show  a  valuable  consideration."  It  will  be 
noticed  that  the  language  of  the  Nebraska 
statute  as  to  fraudulent  conveyances  is  al- 
most identical  vrlth  our  own.  It  will  be  no- 
ticed that  the  recitals  as  to  tbe  considera- 
tions in  this  deed  were  "for  and  in  consid- 
eration of  love  and  affection  and  $1  in  hand 


paid."  There  was  conveyed  by  ttie  defend- 
ant A.  W.  Bennett  to  the  defendant  Harry 
M.  Bennett  property  which  the  proof  shows 
was  of  ther  value  of  nearly  111,000.  We 
think  the  general  rule  is  that  fraud  may  be 
shown  in  tbe  cmtveyance  of  property  made 
to  binder,  delay,  or  defraud  creditors  by  the 
conduct  and  appearance  of  the  parties,  tbe 
details  of  tbe  transactions,  and  tbe  surround- 
ing circumstances,  and  may  be  inferred  when 
tbe  facts  and  circumstances  are  sucb  as  to 
lead  a  reasonable  man  to  believe  that  the 
property  of  the  debtor  has  been  attempted  to 
be  withdrawn  from  the  reach  of  his  cred- 
itors. This  doctrine  is  announced  In  the  cas- 
es of  Thomson  v.  Crane  (O.  C.)  73  Fed.  327; 
Cox  r.  Cox  (Kan.)  17  Paa  847;  Clinton  v. 
Rice  (Mich.)  44  N,  W.  790. 

Now,  let  us  for  a  moment  look  at  the  dr- 
comstances  surrounding  this  transaction. 
These  divorce  proceedings  were  instituted  on 
the  2lBt  day  of  May,  1903.  This  deed  was 
executed  on  the  20th  day  of  May,  1903,  and 
acknowledged  before  the  present  attorney 
for  the  defendant  Harry  M.  Bennett  to  wit 
G.  B.  Wilson,  Jr.,  on  the  20tb  day  of  May, 
1903,  and  filed  for  record  in  the  office  of  the 
register  of  deeds  in  Lincoln  county,  at 
Chandler,  Okl.,  on  the  20th  day  of  May,  1903, 
at  10  p.  m.  This,  to  say  the  least  would  be 
an  unusual  time  for  tbi  filing  of  a  deed  for 
record,  and  it  would  seem  to  us  it  would  be 
a  time  of  the  day  at  which  a  record  would 
not  be  made  except  for  urgent  reasons.  It 
seems  to  us  that  tbe  fact  that  this  deed  was 
made  on  tbe  very  day  before  instituting 
these  divorce  proceedings,  and  recorded  at 
this  unusual  hour,  would  be  a  circumstance 
which  would  at  least  seem  suspicious,  with 
tbe  further  fact  that  this  deed  conveys  prop- 
erty worth  between  ten  and  eleven  thousand 
dollars,  and  conveys  that  property  to  a  minor 
child  11  years  of  age,  for  no  consideration 
other  than  love  and  affection  and  91,  and 
in  view  of  the  fact  that  the  very  next  day 
proceedings  were  commenced  which  might 
reasonably  be  expected  to  result  in  a  Judg- 
ment against  the  grantor  in  tbe  deed,  would 
be  a  sufficient  circumstance  to  make  the 
court  look  with  suspicion  on  the  transaction. 

Tbe  Supreme  Court  of  Oregon,  in  the  case 
of  Weber  v.  Rothcblld,  15  Pac.  650,  3  Am.  St 
Rep.  162,  in  the  syllabus,  says:  "Plaintiff 
brought  suit  against  ber  husband  for  divorce 
and  alimony,  and  against  W.  to  set  aside  an 
alleged  fraudulent  conveyance  from  the  hus- 
band to  him,  and  to  subject  the  property  to 
the  payment  of  the  alimony.  W.  defended 
as  a  bona  Ode  purchaser.  The  consideration 
of  the  deed  was  $2,500,  and  the  property  con- 
veyed was  worth  $8,000  or  $9,<XX>.  W.  on 
the  same  date  of  bis  alleged  purchase  gave 
a  bond  agreeing  to  reconvey  within  a  given 
time  for  $3,000,  and  stating  that  a  material 
part  of  the  consideration  for  his  conveyance 
was  his  agreement  to  reconvey.  It  also  ap- 
peared that  tbe  husband  had  given  abundant 
cause  for  a  divorce,  and  that  shortly  after  be  . 
Digitized  by  Vj\^*^V  1*^ 
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became  aware  that  bis  wife  bad  discovered 
bis  conduct  be  made  tbis  conveyance.  Held 
(1)  tbat  the  consideration  was  so  inadequate 
as  to  raise  a  presumption  of  want  of  good 
faltb  in  W.;  (2)  tbat  it  was  necessary  for  bis 
answer  and  evidence  to  sbow  tbat  be  was  a 
purchaser  for  value  and  without  notice,  and 
tbat  plaintiff  was  not  obliged  to  prove  tbe 
negajtlve  of  these  facte  in  the  first  instance; 
(3)  as  it  did  not  appear  tbat  W.  bad  paid  the 
consideration,  tbe  conveyance  conceded  to 
be  fraudulent  on  tbe  grantor's  part  should 
be  set  aside,  as  a  mere  obligation  to  pay 
would  not  sustain  it;  (4)  tbat  tbe  bond  creat- 
ed a  trust  in  W.  for  bis  grantor's  benefit." 
And  in  tbe  opinion,  on  page  652,  15  Pac,  3 
Am.  St  Kep.  162,  tbe  court  says:  "To  sell 
tbis  property  for  $2,500  was  too  great  a  sacri- 
fice. The  price  alleged  to  bave  been  paid 
was  so  entirely  inadequate  as  to  have  put  a 
prudent  man  on  inquiry.  But,  without  pla- 
cing the  decision  of  this  case  on  tbe  ground 
suggested,  there  Is  another  question  pre- 
sented ^whicb  deserves  attention.  It  is  the 
purchaser  for  value,  and  without  notice, 
from  a  fraudulent  grantor,  who  is  protected 
under  tbe  statute.  Does  tbe  defendant's  an- 
swer sbow  him  to  be  such  purchaser?  To 
constitute  a  good  defense,  facts  must  be  al- 
leged showing  tbat  the  purchaser  paid  a 
valuable  consideration  for  tbe  property;  tbat 
at  tbe  time  of  tbe  payment  he  bad  no  notice 
of  tbe  outstanding  equity;  or,  as  in  this 
case,  of  tbe  fraudulent  Intent  of  bis  grantor, 
and  tbat  be  acted  In  good  faith.  The  same 
elements  that  were  necessary  to  constitute 
a  good  plea  in  bar  in  this  class  of  cases  un- 
der the  former  equity  practice  are  necessary 
to  make  a  good  answer  under  the  Code.  Tbe 
Code  has  only  abolished  forms;  it  has  not 
destroyed  substance.  Tb^  answer  must 
therefore  'aver  tbat  tbe  person  who  conveyed 
or  mortgaged  to  tbe  defendant  was  seised  In 
fee,  or  pretended  to  be  so  seised,  and  was  in 
possession  if  the  conveyance  purported  an 
Immediate  transfer  of  the  possession  at  tbe 
time  when  he  executed  tbe  purchase  or  mort- 
gage deed.  It  must^aver  a  conveyance,  and 
not  articles  merely;  for,  if  there  are  articles 
only,  and  tbe  defendant  Is  injured,  be  may 
sue  at  law  upon  tbe  covenants  in  tbe  articles. 
He  must  aver  the  consideration  for,  and  the 
actual  payment  of,  it.  A  consideration  se- 
cured to  be  paid  Is  not  sufiicient.'  Story, 
Eq.  PI.  I  805.  Further,  the  plea  must  also 
deny  notice  of  the  plaintiff's  title  or  claim 
prcrvlous  to  tbe  execution  of  the  deed  and 
payment  of  the  consideration;  and  the  no- 
tice so  denied  must  be  notice  of  tbe  existence 
of  tbe  plaintiff's  title,  and  not  merely  notice 
of  the  existence  of  a  person  who  could  claim 
under  that  title.  •  •  •  But  the  notice  of 
fraud  must  also  be  denied  generally,  by  way 
of  averment  In  tbe  plea;  otherwise  the  fact 
of  notice  or  of  fraud  will  not  be  at  issue." 
Further  on  in  tbe  opinion  tbe  court  says: 
"Is  tbe  plaintiff  required  to  prove  a  nega- 
tive by  showing  tbat  the  defendant  did  not 


pay  a  valuable  consideration?  Or,  having 
shown  the  fraudulent  intent  and  purpose  of 
the  grantor,  may  he  stop  and  require  tbe 
grantee  to  prove  that  be  paid  value  in  order 
to  protect  his  title?  Here  the  defendant 
Rotbcbild  has  alleged  facts  in  one  part  of  bis 
answer  tending  to  show  that  be  is  a  bona 
fide  purchaser  for  value,  without  notice,  of 
this  property,  but  be  has  offered  no  evidence 
whatever  on  these  issues.  The  plea  of  a 
bona  fide  purchaser  for  value,  as  here  al- 
leged. Is  an  affirmative  defense  interposed  by 
the  defendant,  and  in  this  connection  it  is  not 
perceived  tbat  it  differs  from  other  affirm- 
ative defenses.  Tbe  party  having  the  affirm- 
ative of  the  issue  must  offer  evidence  to  sup- 
port it.  Another  rule  of  law,  equally  ele- 
mentary, which  Is  frequently  applied  In  such 
cases,  is  tbat  when  a  fact  Is  peculiarly  within 
the  knowledge  of  a  party  be  must  furnish 
tbe  necessary  evidence  of  such  fact."  In  tbe 
case'  of  Strong  v.  Lawrence,  12  N.  W.  74,  the 
Iowa  Supreme  Court  say:  "Where  the  dif- 
ference between  the  price  paid  and  tbe  actual 
value  of  tbe  property  is  apparent  and  great, 
tbe  conveyance  will  be  regarded  as  valid  to 
tbe  extent  of  tbe  price  paid.  Where  a  man 
sets  up  a  valid  conveyance  In  opposition  to 
the  rights  of  pre-existing  creditors,  he  is  re- 
quired to  show  that  bis  means,  independently 
of  the  property  conveyed,  were  abundantly 
ample  to  satisfy  tbe  claims  of  bis  creditors." 
In  tbe  case  of  Jonathan  Hunt  et  al.  v.  W.  B. 
Spencer,  20  Kan.  126,  tbe  Supreme  Court  of 
Kansas  say  In  tbe  syllabus:  "A  voluntary 
conveyance  can  be  sustained  as  against  exist- 
ing creditors  only  when  under  all  the  cir- 
cumstances of  the  case  the  property  retained 
by  tbe  gr^intor  furnishes  reasonable  and  ade- 
quate provision  for  tbe  discharge  of  bis 
debts." 

Therefore  we  believe  tbat  in  a  case  like 
tbe  one  at  bar,  where  tbe  wife,  through  tbe 
cruel  treatment  of  the  husband,  is  compelled 
to  resort  to  the  courts  to  secure  her  rights  of 
alimony  and  maintenance,  she  is  a  quasi 
creditor,  and,  tbe  conveyance  to  tbe  plaintiff 
in  error  being  voluntary,  and  without  con- 
sideration, and  being  a  conveyance  which 
operates  to  hinder,  delay,  and  defraud  her  in 
the  collection  of  her  rights,  It  is  Immaterial 
whether  tbe  grantee  had  knowledge  of  the 
fraud,  or  whether  be  participated  In  it  or 
not,  because  tbe  principle  of  law  is  tbat  In 
such  cases  tbe  conveyance  must  fall,  as  the 
law  requires  that  tbe  grantor  must  be  just 
to  bis  creditors  before  be  can  be  generous  to 
bis  friends.  Hence  we  think,  for  tbe  rea- 
sons herein  expressed,  and  under  tbe  au- 
thorities herein  cited,  tbat  the  action  of  the 
court  in  defaulting  tbe  defendant  A.  W.  Ben- 
nett and  not  permitting  him  to  answer  on 
account  of  bis  failure  to  pay  alimony  was  in 
no  way  prejudicial  to  tbe  Interests  of  the 
plaintiff  In  error,  and,  If  any  reversible  error 
was  committed,  it  is  not  available,  because 
tbe  defendant  A.  W.  Bennett  has  taken  nor 
appeal,  and  is  not  a  party  to  tbis  record.lC 
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From  a  view  of  the  entire  case  we  are  of 
the  opinion  tbat  no  reversible  error  lias  l>een 
committed,  and  no  substantial  injuatice  has 
been  done. 

The  Judgment  of  the  district  court  is  here- 
'  by  affirmed,  at  the  costs  of  the  piaintlfT  in 
error.  All  the  Justices  concurring,  except 
BURFORD,  C.  J.,  who,  having  tried  the  case 
below,  toolc  no  part  in  this  decision,  and 
BURWELL,  J.,  Who  agrees  with  the  judg- 
ment, but  not  in  the  reasons  herein  ex- 
pressed. 

(11  Idaho,  236) 

STATE  T.  DOLAN. 
(Supreme  Court  of  Idaho.     July  11,  1905.) 

1.  Game— Sale  of  Fish— Pbivatb  Ponds. 

Under  the  provisions  of  seotion  3  of  an 
act  commonly  known  as  the  "Fish  and  Game 
Law"  (Sess.  Laws  lOOi),  p.  258),  a  person  or 
corporation  may  establish  a  private  pond  to 
propagate  fish  in  water  on  premises  of  nis  own, 
where  food  fishes  do  not  naturally  abound,  and 
may  propagate  and  grow  fish  therein  as  provid- 
ed by  said  section,  and  may  sell  the  same  liim- 
self  directly  to  the  constmier. 

2.  Same. 

Under  the  provisions  of  said  act  It  is  made 
a  misdemeanor  for  any  person  or  persons  not 
the  owner  of  surh  pond  to  sell  or  offer  for  sale 
any  fish  protected  by  said  act. 

3.  Same— Tbanspobtation. 

Under  the  provisions  of  said  act  it  is 
made  a  taisderaeanor  for  any  person  or  per- 
sons, railway,  express  company,  stage  line,  or 
other  common  carrier,  or  any  of  their  agents 
or  employes,  to  transport  or  receive,  or  to  have 
in  his,  its,  or  their  possession,  any  species  of 
fish  protected  by  said  act  for  the  purpose  of 
transporting  the  same,  or  for  the  purpose  of  of- 
fering or  permitting  the  same  to  be  offered  for 
sale. 

4.  Same— Private  Ponds. 

Under  the  stipulated  facts  the  p6nds  from 
whence  the  fish  in  question  were  taken  are  not 
private  ponds  within  the  meaning  of  the  provi- 
sions of  said  section  3. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ada  Coimty; 
Frank  J.  Smith,  Judge. 

W.  F.  Dolan  was  convicted  of  offering  for 
sale  and  selling  trout  out  of  season,  anQ  ap- 
peals.   Affirmed. 

Hawley,  Puckett  &  Hawley,  for  appel- 
lant J.  J.  Guheen,  Atty.  Gen.,  Edwin  A. 
Snow,  and  F.  S.  Wettach,  for  the  State. 

SULLIVAN,  J.  The  appellant  was  con- 
victed of  the  crime  of  offering  for  sale  and 
selling  certain  flsh  protected  by  the  laws  of 
the  state  of  Idaho,  to  wit,  trout  The  trial 
before  the  district  court  was  without  a  Jury 
upon  an  agreed  statement  of  facts.  The  de- 
fendant was  found  guilty,  and  sentenced  to 
pay  a  fine  of  $10  and  costs.  The  appeal  is 
from  the  judgment  The  general  assignment 
of  error  is  that  the  decision  of  the  court  is 
against  the  law  and  contrary  to  the  agreed 
statement  of  facts,  which  constitute  all  of 
the  evidence  in  the  case. 

The  agreed  statement  of  facts  Is  as  fol- 
lows:   "It  is  hereby  stipulated  and  agreed 


by  and  between  counsel  for  the  respective 
parties  hereto  that  the  facts  In  this  case, 
and  upon  which  the  Judgment  and  decision 
of  this  court  are  desired,  are  as  follows,  to 
wit:  That  on  the  15th  day  of  May,  1905, 
at  Boise,  in  the  county  of  Ada,  state  of  Idaho, 
the  defendant,  W.  F.  Dolan,  had  in  his  pos- 
session for  the  purpose  of  selling,  and  did 
expose,  offer,  and  sell,  certain  flsh,  to  wit, 
trout  That  prior  to  said  15th  day  of  May 
aforesaid,  said  trout  were  shipped  by  ex- 
press to  this  defendant  at  his  special  instance 
and  request  by  one  Robert  Osborn,  of  Fre- 
mont county,  Idaho.  That  said  Osborn  is 
the  owner  of  artificial  ponds  or  lakes  on 
premises  owned  by  him,  situated  near  Island 
Park,  Fremont  county,  Idaho,  the  same  hav- 
ing been  constructed  and  in  use  prior  to 
January  1,  1905,  in  which  be  propagates  and 
raises  trout;  and  said  trout  so  sold  were  the 
original  product  of  the  water  contained  in 
said  ponds  br  lakes,  and  neither  said  fish  nor 
the  spawn  were  taken  from  any  of  the  lakes 
or  streams  of  tills  state,  but  said  fish  so  ex- 
posed, offered  for  sale,  and  sold  by  this  de- 
fendant as  aforesaid  were  each  and  all  of 
them  propagated  and  grown  in  said  private 
ponds  or  lakes  of  said  Robert  Osborn.  Tbat 
the  map  hereto  attached,  marked  'Plaintiff's 
Exhibit  A,'  and  made  a  part  hereof,  is  ap- 
proximately correct  as  to  the  location  of  said 
ponds  or  lakes  with  reference  to  ce'rtain 
natural  streams  and  rivers.  Tbat  one  of  said 
ponds  or  lakes  is  constructed  upon  a  small 
stream  (marked  '1'  and  '2'  on  map),  which 
flows  into  the  North  Fork  of  Snake  river,  said 
stream  being  about  eight  miles  long;  and  said 
pond  or  lake  Is  constructed  about  one  mile 
from  the  mouth  of  said  stream  where  the 
same  flows  into  the  North  Fork  of  Snake 
river.  Circle  No.  3  upon  said  map  repre- 
sents such  pond  or  lake.  Line  No.  4  rep- 
resents a  ditch  constructed  by  said  Osborn 
from  said  pond  for  about  one-half  mile,  and 
which  changes  the  course  of  the  waters  of 
said  stream  '1'  and  '2'  and  empties  the  same 
Into  a  spring  creek  (No.  5  on  map),  said 
Spring  creek  being  about  forty  (40)  rods  long 
and  emptying  into  said  North  Fork  of  Snake 
river,  said  Spring  creek  being  fed  by  a  spring 
(No.  6  on  map).  That  said  Spring  creek  doen 
not  freeze  in  winter.  That  said  Osborn  has 
constructed  a  dam  about  200  feet  from  the 
mouth  of  said  Spring  creek,  and  has  con- 
structed a  lumber  trap  in  said  creek  (marked 
No.  7  on  map),  the  purpose  of  which  is  to 
prevent  the  flsh  raised  in  said  ponds  from 
getting  Into  Snake  river.  That  one  of  said 
ponds  or  lakes  for  raising  and  propagating 
fish  is  situated  upon  said  Spring  creek  above 
said  dam,  and  is  marked  'No.  13'  on  map. 
Line  8  on  said  map  represents  the  North 
Fork  of  Snake  river.  Lines  9,  10,  and  11 
represent  small  streams  close  by,  emptying 
into  said  Snake  river.  That  all  of  said 
small  streams,  including  the  str^m  upon 
which  said  Osborn  has  constructed  said 
ponds  or  lakes,  are  na^g^^ro^^i^i^grounds 
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for  trout  and  other  fish,  and  contain  at  all 
times  trout  and  food  fishes,  as  such  streams 
very  seldom  get  rlly  during  the  high  water 
and  during  the  spawning  season  of  such  fish. 
That  the  area  of  each  of  the  ponds  or  lakes 
80  constructed  and  owned  by  said  Osbora 
does  not  exceed  6  acres." 

Counsel  for  the  appellant  contend  that  the 
law  does  not  prohibit  the  sale  of  trout  which 
are  the  original  pi-oduct  of  a  private  pond; 
that  under  the  provisions  of  section  3  of  the 
fish  and  game  laws  (Laws  1905,  p.  259)  fish,  the 
product  of  a  private  pond,  are  excepted  from 
the  penalties  attached  to  the  sale  of  fish  pro- 
tected by  the  law,  and  for  that  reason  the  de- 
fendant is  not  guilty.  Section  3  is  as  follows: 
"Any  person,  association  or  corporation,  may 
establish,  maintain,  or  own  a  private  park, 
lake  or  stream  for  fish  or  game  or  both  on 
premises  owned  by  him 'or  it  re8t>ectlvely, 
and  to  that  end  may  employ  means  to  pre- 
serve and  propagate  soch  fish  and  game,  and 
It  shall  be  a  misdemeanor  to  trespass  there- 
on: provided  that  no  private  park  shall  be 
established  under  the  provisions  of  this  act 
so  as  to  contain  any  lands  or  water  where 
food  fishes  naturally  abound,  and  shall  not 
be  construed  so  as  to  p^'mit  any  person  or 
persons  to  barter  or  sell  at  any  time  of  the 
year  any  fish  not  the  original  product  of  the 
waters  contained  in  said  pond.  And  it  shall 
be  a  misdemeanor  to  take  the  fish  or  spawn 
from  any  of  the  lakes  ot  streams  of  this 
state  and  place  them  in  private  parks  or 
ponds  at  any  time  of  the  year,  and  it  shall 
also  be  a  misdemeanor  for  any  person  or 
persons  to  sell  or  offer  for  sale  any  fish  not 
propagated  or  grown  in  a  private  park  or 
pond."  It  is  admitted  by  counsel  for  the 
state  that  If  said  section  contained  the  on- 
ly provision  in  the  law  relative  to  the  sale 
of  fish,  there  might  at  least  be  some  ground 
for  the  appellant's  contention;  and  also  con- 
tend that  the  law  referred  to  contains  other 
provisions  in  connection  with  which  said 
section  3  must  be  construed.  Section  4  of 
said  act  provides,  among  other  things,  as 
follows:  "It  shall  be  unlawful  for  any  per- 
son to  catch  more  than  twenty  pounds  of 
tc^ut,  bass,  cat  fish,  grayling  or  sun  flsh,  in 
any  one  day,  or  have  in  their  possession 
more  than  thirty  pounds  at  any  time."  And 
section  9  of  said  act  provides,  among  other 
things,  as  follows:  "It  shall  be  imlawful  for 
any  person  or  persons,  company  or  corpora- 
tion, or  the  agent  or  employee  of  such  com- 
pany or  corporation  to  sell,  offer  or  expose 
for  sale  or  have  In  his,  its  or  their  posses- 
sion for  the  purpose  of  selling  or  offering  for 
sale  any  species  of  fish,  or  birds  protected  by 
this  act,  or  any  part  of  a  carcass  of  any  of 
the  animals  mentioned  In  this  act  at  any  time 
of  the  year.  Any  such  person  or  persons, 
company  or  corporation,  agent  or  employee 
having  In  his.  Its  or  their  possession  any  of 
the  animals  or  flsh  herein  mentioned  for  the 
purpose  of  selling  the  same  shall  be  guilty 
of  a  misdemeanor."  And  section  10  is  as 
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follows:  "It  shall  be  onlawfnl  for  any  per- 
son or  persons,  railway,  express  company, 
stage  line  or  other  common  carrier  or  any  of 
their  agents,  or  employees  to  transport,  or  to 
receive  or  to  have  In  his,  its  or  their  posses- 
sion any  of  the  game  animals  or  birds  in  this 
act  mentioned,  or  any  species  of  flsh  pro- 
tected by  this  act  for  the  purpose  of  trans- 
porting the  same  out  of  this  state  or  from 
any  point  in  this  state  to  any  other  point  for 
the  purpose  of  offering  or  permitting  the 
same  to  be  offered  for  sale:  Provided,  that 
nothing  in  this  act  shall  be  construed  to  pre- 
vent shipping  or  transporting  mounted  heads 
or  stuffed  birds  or  animals  to  any  point 
within  the  state  when  such  birds  or  animals 
were  not  taken  or  killed  In  violation  with  the 
provisions  of  this  act"  The  evident  object 
and  purpose  of  the  said  law  was  ts  protect 
certain  species  of  flsh  therein  named,  and 
it  is  apparent  from  the  following  provisions 
of  said  section  3,  to  wit,  "and  shall  not  be 
construed  so  as  to  permit  any  person  or  per- 
sons to  barter  or  sell  at  any  time  of  the 
year  any  fish  not  the  original  product  of  the 
waters  contained  in  said  pond,"  that  the 
owner  of  such  a  private  pond  as  therein  speci- 
fied and  such  fish  raised  as  therein  speci- 
fied, that  the  owner  thereof  might  sell  such 
fish,  but  under  the  other  provisions  of  said 
act  quoted  no  person  not  owning  such  private 
pond  could  legally  barter  or  sell  at  any  time 
any  of  such  flsh,  nor  could  any  person  or 
persons,  company  or  corporation,  or  the  agent 
or  employ^  of  such  company  or  corporation, 
lawfully  sell,  offer  or  expose  for  sale,  or 
have  in  his.  Its,  or  their  possession  for  the 
purpose  of  selling  or  offering  for  sale  any 
of  the  species  of  flsh  protected  by  said  act. 
That  construction  goes  to  the  very  limit, 
and  those  provisions,  construed  with  other 
provisions  of  said  act  could  reasonably  be 
construed  to  prohibit  the  sale  of  flsh  raised 
In  private  ponds.  But  under  the  first  con- 
struction the  owner  only  of  such  private 
pond  can  lawfully  sell  the  flsh  raised  In  his 
private  pond  as  prescribed  In  the  provisions 
of  said  section.  The  private  pond  referred 
to  In  said  section  3  must  be  on  premises 
owned  by  such  person  or  corporation,  re- 
spectively, and  such  private  pond  must  not 
be  established  so  as  to  contain  any  water 
where  food  flshes  naturally  abound.  That 
being  true,  private  ponds  can  only  be  estab- 
lished In  waters  where  such  food  flshes  do 
not  naturally  abound. 

A  map  or  plat  Is  attached  to  the  stipulated 
facts,  and  marked  "Exhibit  A,"  and  made  a 
part  thereof,  and  It  Is-agreed  that  said  plat 
is  approximately  correct  as  to  the  location 
of  the  ponds  or  lakes  from  whence  the  flsh 
in  question  were  taken  with  reference  to  cer- 
tain natural  streams  and  river.  After  de- 
scribing particularly  said  ponds  and  streams. 
It  Is  stipulated  as  follows:  "That  all  of  said 
small  streams,  including  the  stream  xipon 
which  Osborn  has  constructed  said  ponds 
or  lakes,  are  natural  spawning  grounds  for 
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trout  and  other  fishes,  and  contain  at  all 
times  trout  and  food  fishes,  as  such  streams 
very  seldom  get  rlly  during  the  high  -water 
and  durin.i3r  the  spawning  season  ot  such  fish.'* 
That  stipulation  shows  clearly  that  the  pre- 
tended private  pond  or  ponds  from  which 
the  fish  in  question  were  taken  does  not  come 
within  the  meaning  of  the  term  private  pond 
as  used  in  said  section  3.  In  that  section 
one  is  prohibited  from  establishing  a  private 
pond  on  water  where  food  flshes  naturally 
aboimd.  Under  said  stipulations  it  Is  agreed 
that  the  ponds  from  whence  said  fish  were 
taken  are  natural  spawning  grounds  for 
trout  and  other  food  flshes.  So,  under  the 
law,  said  pretended  private  ponds  are  not 
private  ponds  within  the  provisions  of  said 
section. 


Such  pretended  private  ponds  are  only 
devices  for  the  evasion  of  the  said  law,  and 
are  not  private  ponds  within  the  meaning 
of  the  provisions  of  said  section. 

The  judgment  of  the  court  below  must  be 
affirmed,  with  costs  In  favor  of  the  state. . 

AILSHIE,  J.,  concurs.  STOCKSLAGER, 
0.  J.,  concurs  In  the  conclusion  reached. 

(11  Idaho,  244) 

ROACH  et  al.  v.  GOODING  et  al. 

(Supreme  Court  of  Idaho.     Jilly  1,  1905.) 

1.'  Public  Universitt  Lands — Pboceeds  of 
Sale  Thereof. 

Undpr  the  provisions  of  an  act  of  Con- 
gress approved  February  18,  1881,  and  tlie 
amendmeut  thereof,  granting  to  the  territory 
of   Idaho  and  other  territories  72  sections  of 


land  for  university  purposes,  and  under  the 
provisions  of  sections  5  and  8  of  the  Idaho  ad- 
mission act  (Act  July  3,  1890,  26  Stat.  216,  c. 
656),  and  the  fourth  section  of  article  9  of  the 
state  Constitution,  the  interest  on  .the  proceeds 
of  such  lands  cannot  be  used  for  the  erection 
or  equipment  of  university  buildings  or  build- 
ings connected  therewith. 

2.  Same— Use  of  Income. 

The  interest  or  income  from  the  proceeds 
of  the  sale  of  such  lands  can  only  be  used  in  the 
support  and  maintenance  of  such  university,  in 
the  payment  of  current  expenses  thereof,  and 
charges  for  conducting  the  same. 

3.  State  UwiVEBSixr  — Bonds— Validity  of 
Issue. 

An  act  providing  for  the  issuance  of  $12.- 
000  in  state  Ijonds  for  the  erection  and  equip- 
ment of  a  domestic  science  building  in  connec- 
tion with  the  State  University,  and  providing 
for  a  sinking  fund  for  the  redemption  of  such 
bonds,  approved  March  8,- 1905,  held  unconsti- 
tutional and  void. 
(Syllabus  by  the  Court.) 

Application  by  I.  F.  Roach  and  others,  re- 
gents of  the  University  of  Idaho,  for  a  writ 
of  mandamus  against.  Frank  R.  <3«odIng  and 
others.    Writ  denied. 

Wood  &  Wilson  and  Richards  &  Haga,  for 
plaintiffs.  J.  J.  Guheen,  Atty.  Gen.,  *E!dwln 
A.  Snow,  and  F.  S.  Wettoch,  for  defendants. 

SULXJVAN,  J.  This  Is  an  application  for 
a  writ  of  mandate  to  compel  the  Governor, 
Seci^etary  of  State,  Treasurer,  and  Attorney 
General  of  the  state  of  Idaho  to  advertise 
and  negotiate  the  sale  of  bonds  to  the  amount 
of  $12,000,  as  provided  by  an  act  entitled 
•'An  act  providing  for  the  Issuance  of  state 
bonds  for  the  erection  and  equipment  of  a 
domestic  science  l)ulldlng,  and  prescribing 
how  such  bonds  shall  be  issued  and  how  the 
proceeds  of  the  sale  of  such  bonds  shall  be 
expended,  and  providing  for  a  sinking  fund 
for  the  redemption  of  such  bonds,"  approved 
March  8,  1905  (Sess.  Laws  1905,  p.  221).  The 
petitiouei's,  who  constitute  the  board  of  re- 
gents of  the  University  of  the  State  of  Idaho, 
recite  in  their  petition  their  appointment  and 
qualiflcation,  the  passtCge  and  Approval  of 
the  act  above  referred  to,  and  the  several 
provisions  of  said  act,  and  the  refusal  of 
said  state  officers  to  comply  with  the  pro- 
visions thereof  In  the  negotiation  and  sale 
of  said  bonds,  and  pray  that  an  alternative 
writ  of  mandate  be  Issued  and  directed 
against  said  officers  to  compel  them  to  pro- 
ceed and  negotiate  and  sell  said  bonds  as  In 
said  act  provided.  To  said  petition  the  de- 
fendants demurred  on  the  ground  that  the 
petition  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  is  alleged  in  the 
petition  that  said  act  provides  that  the  pay- 
ment of  said  bonds  shall  be  secured  by  the 
Interest  upon  moneys  accruing  from  the  sale 
of  lands  and  timber  belonging  to  the  Univer- 
sity of  Idaho,  and  the  act  Itself  discloses  the 
fact  that  no  other  provision  Is  made  for  the 
payment  of  said  bonds  and  Interest.  The 
main  question  is,  can  the  Income,  or  any 
part  thereof,  of  the  proceeds  of  the  univer- 
sity  lands  and  timf5er,Jj^^ai^.(p,r^^or 
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tbe  payment  of  said  bonda  and  the  interest 
thereon? 

Section  1  of  article  8  of  tbe  Constitution 
proYldes,  «mong  otber  things,  that 'the  Leg- 
islature sliall  not  in  any  manner  create  any 
debt  or  liability  unless  it  provides  at  tbe 
same  time  for  the  payment  of  tbe  interest  of 
said  debt  or  liability  as  It  falls  due,  and 
also  for  tbe  payment  and  discharge  of  tbe 
principal  of  such  debt  or  liability  within  20 
years  of  the  time  of  contracting  the  same. 
Under  the  provisions  of  said  section,  if  an 
indebtedness  is  created  by  legislative  en- 
actment, the  payment  of  the  principal  and 
interest  thereon  must  be  provided  for  in 
such  act  It  is  contended  by  the  Attorney 
General,  on  behalf  of  the  defendants,  that 
said  act  is  unconstitutional  and  void,  for  tbe 
reaBon  that  no- legal  provision  has  been  made 
in  said  act  for  tlie  payment  of  the  proposed 
issue  of  bonds  when  they  become  due,  and 
tbe  interest  thereon,  as  tbe  interest  and  in- 
come upon  moneys  accruing  from  tbe  sale 
of  lands  and  timber  belonging  to  the  TJniver- 
sity  of  Idabo  is  prohibited  from  being  used 
for  that  purpose  by  the  various  acts  of  Con- 
gress granting  said  lands  to  the  state,  and 
by  the  fifth  and  eighth  sections  of  the  Idaho 
admission  act  (Act  July  3,  1890,  26  Stat  216, 
c.  656),  and  the  fourth  section  of  article  9 
of  the  state  Constitution.  Under  an  act  of 
Congress  approved  February  18,  1881  (21 
Stat.  326),  there  were  granted  to  the  terri- 
tories of  Dakota,  Montana,  Arizona,  and 
Idaho,  each,  72  sections  of  land  for  univer- 
sity purposes.  Subsequently  to  the  approval 
of  said  act  the  Legislature  of  Idaho,  by  an 
act  approved  January  30,  1889  (Sess.  Laws 
1888-88,  p.  17),  created  the  University  of 
Idaho,  and  located  the  same  at  Moscow. 
Thereafter,  and  on  the  3d  day  of  July,  1890, 
Congress  passed  an  act  commonly  known  as 
the  "Idaho  Admission  Bill,"  admitting  tbe  ter- 
ritory of  Idaho  into  the  Union  as  a  state, 
which  bill  provided  for  certain  grants  of  land 
to  the  state  for  educational  and  other  pur- 
poses, and  also  provided  how  the  proceeds 
of  tbe  sale  of  such  lands  should  be  used, 
and  also  how  or  for  what  purpose  the  inter- 
est and  income  on  such  proceeds  must  be 
used.  Section  5  of  said  admission  act  pro- 
vides, inter  alia,  "That  all  lands  herein  grant- 
ed for  educational  purposes  shall  be  dis- 
posed of  only  at  public  sale,  the  proceeds  to 
constitute  the  permanent  school  fund,  and 
the  interest  of  which  shall  only  be  expended 
in  the  support  of  said  schools.  *  •  *" 
Section  8  of  said  act  provides,  among  other 
things,  that  the  act  of  Congress  granting 
said  72  sections  of  land  to  the  state  shall  be 
so  amended  as  to  provide  that  none  of  said 
lands  shall  be  sold  for  less  than  $10  per 
acre,  and  that  the  proceeds  shall  constitute 
a  permanent  fund  to  be  safely  invested  and 
held  by  the  state,  and  that  the  income  there- 
of shall  be  used  exclusively  for  university 
purposes.  Section  4  of  article  9  of  the  state 
Constitution  provides  that  tbe  public  school 


fund  of  the  state  shall  consist  of  the  pro- 
ceeds of  such  lands  as  have  heretofore  been 
granted  or  may  hereafter  be  granted  to  tbe 
state  by  the  general  government  and  known 
as  school  lands,  and  those  granted  In  lien 
thereof,  and  lands  acquired  by  gift  or  grant 
from  any  person  or  corporation  under  any 
law  or  grant  of  the  general  government,  etc. 

It  Is  conceded  by  counsel  for  both  parties 
that  the  provisions  of  said  section  5  of  tbe 
admission  bill  relate  to  all  grants  made  by 
the  government  to  the  state  for  educational 
purposes;  but  if  tbe  court  is  called  upon  in 
this  case  to  only  pass  upon  the  disposition 
or  use  that  may  be  made  of  tbe  interest  and 
income  to  accrue  from  the  proceeds  of  the 
sales  of  the  lands  or  timber  thereon  includ- 
ed In  the  72  sections  granted  by  Congress 
to  the  territory  of  Idaho  under  said  act  ap- 
proved February  18,  1881,  as  amepded  by 
tbe  admission  act,  then  what  means  that  pro- 
vision of  section  5  of  said  admission  act,  to 
wit,  "the  Interest  of  wblcb  [permanent  school 
fund]  only  shall  be  expended  in  the  support 
of  said  schools,"  and  that  clause  in  said  sec- 
tion 8  of  said  admission  act,  to  wit  "the 
proceeds  shall  constitute  a  permanent  fund 
to  be  safely  invested  and  held  by  said  state, 
and  the  income  thereof  to  be  used  exclusively 
for  university  purposes?" 

Tbe  provisions  of  said  sections  5  and  8  are 
contained  in  the  admission  acts  of  North  Da- 
kota and  Washington,  and  have  been  by 
unanimoxis  opinions  of  tjie  Supreme '  Courts 
of  those  states  held  to  apply  to  all  grants  of 
lands  by  Congress  to  those  states  for  educa- 
tional purposes.  The  Supreme  Court  of  the 
state  of  Washington,  In  State  v.  Maynard, 
State  Treasurer,  71  Pac.  775,  in  construing 
section  11  of  the  admission  act  of  that  state, 
which  is  precisely  the  same  as  section  5  of 
the  Idabo  admission  act,  said:  "It  Is  con- 
tended by  the  relator  that  the  last  sentence 
of  section  17  [which  is  the  same  as  section 
13  of  our  admission  act]  contains  the  only 
limitations  upon  tbe  I.ieglslatiire  with  refer- 
ence to  tbe  disposition  of  lands  granted  to  the 
state  normal  schools,  and  that  tbe  limitations 
in  section  11  [section  5  of  our  act]  have  ref- 
erence only  to  sections  16  and  36,  granted  by 
section  10  [section  4  of  our  act]  of  the  en- 
abling act  for  the  support  of  common  schools, 
and  a  very  plausible  argument  Is  made  to 
sustain  this  contention.  But  this  argument 
necessarily  eliminates  section  11  of  this  act 
as  an  Independent  section  of  the  act,  and 
also  limits  the  general  words  therein  used, 
namel.v,  'all  lands  herein  granted  for  educa- 
tional purposes,'  to  mean  all  lands  granted  in 
section  10  [section  4  of  our  act]  for  common 
school  pur|)oses.  If  Congress  intended  sec- 
tion 11  to  be  only  a  limitation  to  section  10, 
and  not  to  apply  to  the  whole  act,  it  was  very 
unfortunate  in  the  use  of  words  to  express 
that  intention,  even  if  the  making  of  section 
11  an  independent  section  was  an  Inadvert- 
ence. But  taking  tbe  section  as  we  find  it 
— an  independent  sectlon#*in  connection  wittt- 
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the  general  words  used,  It  seems  conclusive 
to  our  minds  that  Congress  Intended  to  make 
It  refer  not  only  to  the  preceding  section,  but 
to  the  whole  act,  and  that  the  words  'here- 
in' and  'educational  purposes'  were  used  ad- 
visedly, and  refer  to  all  lands  granted  for 
such  purposes  in  the  whole  act  The  clause 
In  section  17  [section  12  of  our  act]  as  fol- 
lows, 'and  the  lands  granted  by  this  section 
shall  be  held,  appropriated  and  disposed  of 
exclusively  for  the  purposes  herein  mention- 
ed In  such  manner  as  the  I^egislatures  of  the 
respective  states  may  severally  provide,'  re- 
fers to  the  manner  of  holding  and  appropriat- 
ing and  disposing  of  the  lands,  and  must  be 
construed  with  reference  to  the  limitations 
contained  in  section  11  as  to  the  lands  grant- 
ed for  educational  purposes.  The  manner 
of  disposition  or  sale  of  such  lands,  and  the 
manner  of  holding  or  investment  of  the  pro- 
ceeds and  the  appropriation  of  the  interest 
and  income,  are  subject  to  the  limitations 
contained  in  section  11  of  the  act.  The 
states  of  North  Dakota,  South  Dakota,  and 
Montana  have  all  placed  the  above  construc- 
tion upon  the  land  grants  for  normal  schools, 
by  adopting  constitutional  provisions  declar- 
ing the  proceeds  of  such  lands  a  permanent 
fund.  See  Const  N.  D.  art  »,  S  159;  Const 
S.  D.  art.  8,  §  7;  Const.  Mont  art  11,  $  12. 
We  think  this  construction  accords  with  the 
general  policy  of  the  federal  government  to- 
ward educational  Institutions  named  in  the 
enabling  act.  It  does  no ,  violence  to  any 
of  the  provisions  Of  the  act,  and  conduces 
to  the  permanency  of  the  normal  schools. 
If  we  are  correct  In  this  construction  of  the 
enabling  act  it  follows  that  the  act  of  the 
Tjeglslature  of  1895  is  void  in  so  far  as  it  at- 
tempts to  appropriate  the  proceeds  of  the 
lands  granted  for  normal  schools,  Instead  of 
the  Income  and  interest  thereof,  and  that  the 
treasurer  cannot  be -compelled  to  pay  out  any 
part  of  the  funds  derived  from  the  sale  of 
the  lands  for  either  principal  or  Interest  on 
the  warrant  in  question."  It  is  true  that  that 
decision  only  involved  the  proceeds  of  lands 
granted  for  normal  schools,  and  not  the  in- 
terest and  income  thereof.  The  purpose  for 
which  such  interest  and  Income  might  be 
used  was  not  decided  in  that  case.  The  ques- 
tion as  to  the  use  that  the  Interest  and  in- 
come of  the  school  fund  might  be  devoted  to 
was  directly  passed  on  in  the  case  of  Shel- 
don V.  Purdy  (Wash.)  49  Pac.  2.S0,  where  the 
court  said:  "That  portion  coming  from  the 
liTeducible  common  school  fund  is  devoted 
to  the  payment  of  current  expenses.  The 
building  of  new  schoolhouses  and  the  pur- 
chase of  scboolbouse  sites  do  not  come  with- 
in any  authorized  signification  of  'current 
expenses.'  Neither  do  they  come  within  any 
well-defined  acceptation  of  'support  of  com- 
mon schools'  but  the  terms  'support'  aud 
'current  expenses,'  when  applied  to  the  com- 
mon schools  of  the  state,  mean  continuing 
regular  e.xpendltures  for  the  maintenance  of 
the  schools.    Building  a  new  schoolhouse  and 


purchasing  a  site,  while  at  times  necessary 
and  proper,  are,  as  a  rule,  unusual  and  ex- 
traordinary expenditures."  The  case  of 
Mitchell  T,  Colgan,  122  Cal.  296,  54  Pac.  905. 
was  a-  case  Involving  the  Whlttier  Reform 
School  fund,  and  the  word  "support,"  that  is 
used  in  the  act  establishing  said  reform 
school,  was  construed  in  that  opinion.  The 
court  there  said:  "Of  course,  the  word  'sup- 
port' as  plaintiffs  claim,  may  be  said  to 
mean  'for  the  use  of  said  institution';  but 
conceding  this,  it  does  not  in  our  opinion,  aid 
plalhtlff's  construction.  On  the  contrary,  as 
we  view  it.  It  is  strong  proof  that  the  Legis- 
lature never  Intended  to  give  the  trustees 
vtn  limited  power  to  divert  the  county  and 
state  money  to  the  erection  of  buildings, 
which  money  was  appropriated  by  the  state 
and  contributed  by  the  counties  for  the  'sup- 
port' and  the  'care  and  keeping'  of  the  chil- 
dren committed  to  the  school."  And  It  is 
clear  to  me  that  when  Congress  declared  in 
section  5  of  the  admission  act  that  the  in- 
terest or  Income  on  the.  public  school  fund 
could  only  be  expended  in  the  "support"  of 
the  schools.  It  was  not  Intended  that  any  por- 
tion of  it  should  be  used  in  the  erection  or 
equiiMuent  of  buildings,  but  only  for  current 
expenses — the  support  and  maintenance  of 
the  school,  for  ordinary,  annual  school  pur- 
poses. Congress,  no  doubt,  realized  that  if 
the  grants  of  the  government  for  school  pur- 
poses should  be  used  In  the  erection  and 
equipment  of  buildings,  such  grants  might 
be  exhausted  in  the  erection  of  magnificent 
buildings  rather  than  in  the  education  of  the 
children,  and  it  is  clear  that  the  word  "sup- 
port" as  used  In  said  section,  means  the 
maintenance  of  the  school — the  ordinary  cur- 
rent expenses  of  maintaining  the  school — 
and  not  the  erection  of  buildings,  or  the 
equipment  thereof.  Something  was  left  for 
the  people  themselves  to  do,  to  wit  to  erect 
and  equip  the  buildings,  which  does  not  come 
within  the  meaning  of  the  word  "support" 
As  incidentally  bearing  on  the  question  here 
involved,  see  State  v.  McMillan  (N.  D.)  96  N. 
W.  810.  It  is  there  stated  in  the  syllabus, 
which  Is  by  the  cotirt,  that  the  lands  grant- 
ed to  the  state  of  North  Dakota  by  Con- 
gress for  educational  purposes,  and  the  pro- 
ceeds of  the  sale  thereof,  constitute  a  per- 
manent trust  fund,  the  interest  and  income 
of  which  alone  may  be  used  by  the  state, 
and  then  only  for  the  support  of  such  schools 
as  are  designated  by  the  enabling  act  and 
the  state  Constitution.  The  precise  question 
involved  in  the  case  at  bar  was  not  decided 
in  that  case,  but  it  is  apparent  from  the  lan- 
guage there  used  what  the  decision  of  that 
court  would  have  been,  had  the  question  at 
bar  been  involved  there. 

Counsel  for  plaintiffs  further  contend  that 
the  words  "university  piuroses,"  as  used  in 
section  8  of  the  admission  act  Include  the 
erection  of  buildings.  We  cannot  agree  with, 
that  contention,  as  the  provisions  of  that  sec- 
tion must  be  construed  in  connection  with  tbr 
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other  provisions  of  said  act,  taking  them  all 
together.  It  is  clear  that  it  was  not  intended 
to  permit  the  Interest  or  income  from  such 
funds  to  be  used  in  the  erection  or  equipment 
of  buildings.  As  we  view  it,  the  "purpose" 
of  the  tiniversity  is  not  in  any  sense  the  erec- 
tion or  equipment  of  buildings  therefor.  As  is 
clearly  shown  from  the  various  acts  of  Con- 
gress from  that  of  July  2,  18C2,  including  the 
act  of  February  18,  1881,  and  the  amend- 
ments thereof,  and  the  acts  of  admission, 
admitting  many  states  into  the  Union,  the 
general  attitude  and  policy  of  Congress  has 
been  to  provide  an  endowment  fund  for  edu- 
cational purposes ;  the  income  thereof  only 
to  be  used  to  support  the  institution,  leaving 
the  people  of  the  state  to  furnish  the  build- 
ings. Observation  and  experience  hare  shown 
that  that  is  a  correct  policy,  for  the  history 
of  the  various  states  shows  that  the  inclina- 
tion of  the  several  Legislatures  has  been  to 
use  a  great  portion  of  such  grants  to  erect 
magnificent  buildings  for  school  purposes,  re- 
gardless of  the  necessity  for  such  buildings. 
Even  In  our  own  state  numerous  attempts 
have  been  made  by  the  Legislature  to  pledge 
or  pawn  not  only  the  interest  and  income  of 
the  proceeds  of  such  lands;  but  the  proceeds 
as  well,  in  the  erection,  construction,  and 
equipment  of  buildings.  In  State  t.  McMil- 
lan, supra,  the  court,  in  construing  section  11 
of  the  enabling  act  of  that  state,  wliich  is 
identical  with  section  5  of  the  Idaho  admis- 
sion act,  after  reciting  the  different  land 
grants  made  to  said  state  by  Congress,  said: 
"It  Is  entirely  clear  from  all  the  provisions 
of  the  enabling  act  just  quoted  that  the  en^ 
tire  grant  of  lands  to  the  state  for  educa- 
tional purposes  was  in  trust,  and  that  the 
express  terms  of  the  grant  require  the  state, 
as  trustee,  to  maintain  the  permanency  of 
the  funds  so  granted,  and,  further,  that  it 
limits  the  state  to  the  use  of  the  interest 
of  the  permanent  ftmd,  and  requires  that 
such  interest  shall  be  used  only  for  the 
support  of  schools."  In  Stein  ▼.  Morrison 
(Idaho)  75  Pac.  246,  this  court,  when  dis- 
cussing the  state  debt  limitations  as  im- 
posed by  the  Constitution,  said:  "A  large 
portion  of  the  remaining  indebtedness,  how- 
ever. Is  not  an  obligation  against  the  state, 
to  be  met  by  taxation  or  any  other  method 
of  raising  revenue,  but  is  payable  out  of  the 
interest  from  permanent  fvmds  derived  from 
donations  made  by  the  general  government 
upon  our  admission  as  a  state."  In  that 
case  it  was  not  contended  that  the  indebted- 
ness then  referred  to  could  not  be  met  and 
paid  out  of  the  income  of  the  permanent 
school  fund.  It  was  apparently  admitted 
in  that  case  that  such  indebtedness  was  a 
valid  and  subsisting  indebtedness — at  least 
unless  it  exceeded  the  state  indebtedness  as 
limited  by  the  Constitutiou.  In  that  case 
the  right  to  use  the  income  from  the  perma- 
nent school  fund  in  payment  of  bonds  and 
Interest  was  not  even  mooted.  What  was 
there  said  by  the  court  was  based  upon  the 


assumption,  apparently  common  to  counsel 
on  both  sides  of  the  case,  that  the  Legis- 
lature, tiad  authority  to  issue  bonds  payable 
out  of  said  funds,  and  that  therefore  no  tax 
levy  was  necessary  to  meet  them,  and  con- 
sequently no  state  debt  was  created  thereby, 
as  limited  and  defined  by  the  Constitution. 
Again,  the  language  there  used  was  rather 
made  by  way  of  argument,  as  it  was  held 
that  the  aggregate  amount  did  not  reach 
the  debt  limit  The  court  did  not  intend 
in  the  above  quotation  to  pass  upon  the  au- 
thority of  the  Legislature  to  make  the  prin- 
cipal or  interest  of  the  bonds  referred  to  in 
that  case  payable  out  of  the  Income  arising 
from  the  permanent  school  fund.  The  debt 
limit  as  provided  by  the  Constitution  was 
the  main  point  in  that  case.  Our  state  Con- 
stitution was  adopted  some  time  before  the 
Idaho  admission  bill  was  passed,  and  for 
that  reason  we  find  no  direct  acceptance 
therein  of  any  land  grants  made  to  the  state 
for  educational  purposes;  but,  of  course,  in 
our  admission  as  a  state,  the  terms  of  such 
grants  as  therein  provided  had  been  ac- 
cepted by  the  state,  and  the  provisions  of 
section  4,  art  9,  of  our  Constitution,  are 
broad  enough  to  include  all  grants  for  edu- 
cational purposes;  and,  after  declaring  of 
what  moneys  the  public  school  fund  of  the 
state  shall  consist,  said  section  provides  inter 
alia  "that  all  other  grants  of  land  or  money 
made  to  the  state  from  the  general  govern- 
ment for  educational  purposes  shall  consti- 
tute the  public  school  fund."  The  public 
schools  of  this  state  include  the  little  log 
cabin  in  the  remote  district,  as  well  as  the 
magnificent  normal  schools,  the  academy,  and 
the  state  university.  The  university  is  as 
much  a  public  school  as  is  the  district  school. 
The  Supreme  Court  of  Kansas,  in  the  case  of 
State  v.  Board  of  Regents  of  the  State  Uni- 
verelty,  40  Pac.  656.  29  L.  R.  A.  378,  In  dis- 
cussing the  powers  and  duties  of  the  board  of 
regents  and  the  mission  of  the  State  Uni- 
versity as  related  to  the  public  schools,  said: 
"We  are  unable  to  mention  another  corpora- 
tion in  whose  keeping  Interests  are  confided 
which  it  Is  more  appropriate  to  protect  by 
the  exercise  of  the  power  of  the  court  than 
those  confided  in  the  regents.  The  education 
of  the  youth  by  the  public  is,  of  all  the  pow- 
ers exercised  by  the  state,  the  most  certain 
and  imalloyed  benefit  to  the  people.  The 
university  crowns  the  great  public  school  sys- 
tem." And  so  the  University  of  Idaho  crowns 
the  great  public  school  system  of  our  fair 
young  state.  Of  course,  we  have  In  the  Unit- 
ed States  many  universities  that  have  no  con- 
nection whatever  with  the  state  government 
in  which  they  are  located;  bvrt  such  is  not 
the  case  with  the  State  University  of  Idaho, 
as  the  Idaho  University  is  under  the  control 
and  direction  of  the  state.  If  the  income  de- 
rived from  the  investment  of  the  permanent 
school  funds  of  the  state  could  be  used  for 
the  erection  of  buildings,  then,  of  course,  the 
support   and  maintenance   of   such  schoolA^ 
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must  be  provided  for  by  direct  taxation.  The 
Congress,  by  Its  miiniflcent  gift  of  lands,  en- 
dowed the  public  schools  of  the  state  with  a 
permanent  fund,  the  Income  from  which  can 
only  be  used  In  the  support  of  the  schools, 
and  not  In  the  erection  and  equipment  of 
school  buildings.  It  Is  shown  by  several  acts 
passed  by  the  Legislature  of  the  state  during 
the  past  several  years  that  an  effort  has  been 
made  to  appropriate  not  only  the  interest  and 
income  of  the  permanent  school  fund,  but  a 
part  of  the  fund  Itself,  for  the  payment  of 
bond  Issues,  the  proceeds  of  which  bonds 
have  been  used  in  the  erection  and  equipment 
of  school  buildings.  In  addition  to  the  act 
Tinder  consideration,  the  Legislature  at  Its 
last  session  passefl  an  act  entitled  "An  act 
creating  and  establishing  the  university  fund, 
providing  that  moneys  received  into  the  state 
treasury  from  certain  sources  shall  be  placed 
in  and  constitute  such  fund,  and  appropriat- 
ing all  of  the  moneys  credited  thereto  for  the 
support  and  maintenance  of  the  university." 
Bess.  Laws  1905,  p.  417.  The  second  section 
of  said  act  is  as  follows:  "That  no  moneys 
shall  ever  be  appropriated  out  of  the  uni- 
versity fund  for  any  purpose  other  than  the 
support  and  maintenance  of  the  university, 
nor  shall  any  moneys  properly  belonging  to 
the  said  fund  ever  be  diverted  therefrom  for 
any  other  purpose  whatsoever."  It  will  thus 
be  seen  that  the  Legislature  undertook  to 
appropriate  a  part  of  the  Income  from  such 
fund  for  the  payment  of  the  bonds  under  con- 
sideration, and  the  accruing  interest  thereon, 
and  also  by  the  last-mentioned  act  appropri- 
ated the  entire  interest  and  Income  from  such 
fund  for  the  support  and  maintenance  of  the 
university,  and  by  the  fourth  section  of  said 
act  made  such  appropriation  perpetual.  I 
only  refer  to  this  matter  to  show  that  the 
Legislature  at  its  last  session  undertook  to 
appropriate  a  part  of  such  Income  for  the 
payment  of  said  bonds  and  Interest,  and  also 
appropriated  the  whole  of  such  Income  for 
the  support  and  maintenance  of  the  univer- 
sity. This  probably  was  an  oversight.  How- 
ever, the  tendency  has  been  to  encroach  upon 
the  public  school  fund,  and  divert  it  from  the 
purposes  for  which  it  was  created. 

I  must  therefore  conclude  that  the  Legis- 
lature had  no  power  or  authority  to  appro- 
priate or  set  apart  for  the  payment  of  the 
interest  or  principal  of  the  bonds  referred  to 
any  i)art  of  the  proceeds  of  the  permanent 
fund  created  by  the  sale  of  the  whole  or  any 
part  of  said  72  sections  of  land,  or  the  tim- 
ber thereon.  That  being  true,  the  act  under 
consideration  Is  luconstltutlonal  and  void,  be- 
cause It  falls  to  provide  any  means  for  the 
payment  of  the  interest  or  debt  that  would 
be  created  by  the  issuance  of  such  bonds. 
The  demurrer  must  be  sustained,  and  the 
•writ  denied.    No  costs  are  awarded. 

STOCKSLAGER,  C.  J.,  concurs.  AIL- 
SUIE,  J.,  concurs  In  the  conclusion  reached. 


(11  Idaho,  233) 

WILLIAMS  V.   BOISE  BASIN  MINING  & 
DEVELOPMENT  CO.  et  al. 

(Supreme  Court  of  Idaho.    June  28.  1905.) 

1.  APPEXtf— Recobd. 

On  appeal  from  a  judgment  without  a 
statement  or  bill  of  exceptions]  nothing  be- 
longs to  the  record  except  the  judgment  roil, 
and  no  question  outside  of  the  record  can  be 
considered  by  the  court. 

[Ed.  Note. — For  cases  in  point,  seft  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  fi  2472-2479.] 

2.  Same— Judgment  Roll.  <. 

On  appeal  from  a  judgment,  the  judgment 
roll  'oonflists  of  the  pleadings,  a  copy  of  the 
verdict  of  the  jury  or  findings  of  the  court  or 
referee,  all  bills  of  exceptions  taken  and  filed, 
and  a  copy  of  any  order  made  on  demurrer  or 
relating  to  any  change  of  parties,  and  a  copy  of 
the  judgment.  Section  4456,  subd.  2,  Rev.  St 
1887. 

3.  Same — Striking  from  Record. 

A  motion  will  be  sustained  to  strike  from 
the  record  on  appeal  from  a  judgment  any  pa- 
pers, records,  or  copies  thereof,  which  under 
the  provisious  of  suljdivision  2,  §  44.56,  Rev.  St. 
1887,  have  no  place  in  the  judgment  roil. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  H  2£^-2825.1 

(Syllabus  by  the  Court.) 

Appeal  from  District  court,  Ada  C3ounty; 
Geo.  H.  Stewart,  Judge. 

Action  by  George  A.  Williams  against  the 
Boise  Basin  Mining  &  Development  Company 
and  Richard  H.  Rushton.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

J.  J.  Blake  and  C.  C.  Cavanali,  for  appel- 
lants.   Frank  Martin,  for  respondent. 

ST0CK8LAGER,  C.  J.  This  acOon  was 
brought  by  the  plaintiff  to  recover  from  tbe 
defendant  the  Boise  Basin  Mining  &  Develop- 
ment Company  the  sum  of  $4,000,  alleged  to 
be  due  plaintiff  on  or  before  April  28,  1900, 
as  a  balance  of  the  purchase  price  of  certain 
mining  property  sold  for  $100,000  to  Geo.  H. 
Roberts,  assignor  of  said  defendant  the 
Boise  Basin  Mining  &  Development  Com- 
pany, and  that  plaintiff  has  a  vendor's  Hen 
upon  said  mining  properties.  Defendants 
answered  said  complaint,  denying  that  either 
of  them  were  indebted  to  plaintiff  in  any 
sum  of  money,  and  alleging  among  other 
things  that  on  April  28,  1900,  the  plaintiff 
agreed  in  writing  with  said  defendant  the 
Boise  Basin  Mining  &  Development  Com- 
pany to  accept  $4,000  of  securities  of  said 
defendant  the  Boise  Basin  Mining  &  Devel- 
opment Company,  as  soon  as  they  were  Is- 
sued, In  full  satisfaction  of  said  balance  of 
$4,000.  A  trial  was  had  on  February  25, 
1904,  before  the  court  without  a  Jury,  and 
the  findings  and  decision  of  the  Judge  there- 
of were  rendered  on  April  29,  1904,  in  vaca- 
tion, in  which  the  Judge  rendered  Judgment 
against  the  said  defendant  the  Boise  Basin 
Mining  &  Development  Company  in  the  sum 
of  $4,000.    This  appeal  is  from  the  Judgment. 

The  above  statement  is  taken  from  the 
brief  of  tbe  appellant8t„and  seenuLto  fully 
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state  the  record,  so  far  as  It  relates  to  the 
facts  in  the  case.  Only  two  errors  are  as- 
signed by  appellants:  "(1)  That  said  judg- 
ment was  rendered  In  vacation  by  the  judge, 
without  any  agreement  of  record  of  the  t)ar- 
ttes  that  the  same  could  be  done  out  of  term 
time;  (2)  the  said  jud'gment  is  not  sustained 
by  the  findings." 

The  first  question  for  us  to  determine  is 
the  motion  of  respondent  to  strike  from  the 
transcript  that  portion  on  pages  13  and  14 
marked  "Minutes  of  the  Court";  also  that 
portion  on  page  27  marked  "Notice";  also 
that  portion  on  page  29  marked  "Order  Fix- 
ing Terms  of  Court";  also  on  page  30  marked 
"Certificate  of  Clerk  Concerning  Time  When 
Judgment  was  Made";  and  on  page  31, \to 
wit,  "Notice  of  decision  of  court,  certificate 
of  clerk  as  to  terms  of  court  and  when  judg- 
ment was  rendered,  order  of  judge  fixing 
terms  of  court,  and  all  orders  and  minutes  of 
the  court  therein  made  and  entered  on  the 
minutes  of  said  court  now  remaining  on  file 
and  of  record  in  my  oflice  in  said  county." 
This  appeal  being  from  the  judgment  only, 
it  becomes  necessary  to  determine  what  con- 
stitutes the  record  in  this  court.  Subdivision 
2  of  section  4456,  Rev.  St  1887,  provides  that 
"the  pleadings,  a  copy  of  the  verdict  of  the 
jury,  or  findings  of  the  court,  oc  referee,  all 
bills  of  exceptions  taken  and  filed,  and  a 
copy  of  any  order  made  on  demurrer,  or  relat- 
ing to  a  change  of  parties,  and  a  copy  of  the 
judgment  •  *  *"  Section  4818  says:  "In 
an  appeal  from  a  final  judgment,  the  appel- 
lant must  furnish  the  court  with  a  copy  of 
the  notice  of  appeal,  of  the  judgment  record, 
and  of  any  bill  of  exceptions  or  statement  in 
the  case,  upon  which  appellant  relies.  Any 
statement  used  on  motion  for  a  new  trial,  or 
settled  after  decision  of  such  motion,  when 
the  motion  is  made  upon  the  minutes  of  the 
court,  as  provided  in  section  4443.  *  •  •" 
These  two  sections  seem  to  settle  beyond  con- 
troversy what  the  judgment  roll  shall  con- 
tain, and  what  the  record  shall  contain  on 
appeal  from  the  judgment  alone.  The  notice 
of  appeal  is  that  "defendants  hereby  appeal 
to  the  Supreme  Court  of  the  state  of  Idaho 
from  the  judgment  of  the  above-entitled 
court  made  and  entered  on  the  29th  day  of 
April,  1994,  and  entered  in  the  record  of  said 
court  on  said  29th  day  of  April,  190*,  in  fa- 
vor of  said  plaintift  and  against  said  defend- 
ants, and  from  the  whole  thereof."  The 
question  of  what  the  judgment  roll  shall 
contain,  and  of  what  the  record  shall  consist 
on  appeal  from  the  judgment,  has  many 
times  been  passed  upon  by  this  court.  In 
January,  1872.  Mr.  Justice  Hollister  passed 
upon  the  question  In  case  of  Ramsay  v.  Hart 
1  Idaho,  423.  The  second  paragraph  of  the 
syllabus  says:  "Nothing  in  a  transcript 
brought  to  this  court  can  he  considered  \m- 
less  by  the  provisions  of  the  statute  or  the 
order  of  the  judge  it  Is  made  a  part  of  the 
record  of  the  qase.  *  *  •"  Again,  In  1878, 
Mr.  Justice  Prickett,  in  the  case  of  Ray  t. 


Ray,  1  Idaho,  705,  speaking  for  the  court, 
said:  "There  is  no  settled  statement  or  bill 
of  exceptions  in  the  transcript  tn  this  case, 
and  nothing  can  be  considered  except  the 
judgment  roll.  This  court  has  repeatedly 
decided,  and  now  affirms,  that  on  an  appeal 
from  a  judgment  without  a  statement  or  bill 
of  exceptions,  nothing  belongs  to  the  record 
except  the  judgment  roll,  and  no  question 
outside  of  that  record  can  be  considered  by 
this  court"  Again,  in  1880,  Mr.  Justice  Buck 
passed  upon  the  question  under  consideration 
in  the  case  of  Graham  v.  Llnehan,  1  Idaho, 
780.  The  second  paragraph  qf  the  syllabus 
says:  "Judgment  roll — What  Constitutes. 
ThQ  papers  constituting  the  judgment  roll 
are  specified  in  section  221  of  the  civil  prac- 
tice act.  Papers  not  enumerated  therein  can- 
not properly  be  Inserted  in  the  transcript, 
and,  if  placed  there,  can  constitute  no  part 
of  the  record."  Third:  "On  appeal  from  a 
final  judgment,  if  the  record  contains  no  bill 
of  exceptions  or  statement  the  case  must 
be  reviewed  and  decided  upon  the  judgment 
roll  alone.  Many  other  cases  are  cited  by 
learned  counsel  for  respondent  In  support  of 
his  contention  that  the  motion  to  strike  from 
the  transcript  all  entries  not  in '  conformity 
with  the  statute  pertalniiig  to  a  judgment 
roll  on  appeal  from  final  judgment  should  be 
sustained,  but  we  do  not  think  it  necessary 
to  further  discuss  the  question.  It  has  been 
the  universally  accepted  doctrine  of  this 
court  from  the  earliest  history  of  the  terri- 
tory down  to  the  present  time  that  a  motion 
of  the  character  of  the  one  i)efore  us  should 
be  sustained,  and  it  is  so  ordered  in  this  case. 
Stickney  y.  Hanrahan,  7  Idaho,  424,  63  Pac. 
189;  Rich  v.  French,  3  Idaho,  727,  35  Pac. 
173;  Taylor  v.  McCormick,  7  Idaho,  524,  64 
Pac.  239;  Anderson  v.  Shoshone  Co.,  6  Idaho, 
78.  53  Pac.  1(«;  First  Nat  Bank  of  Lewis- 
ton  V.  Sampson,  7  Idaho,  564,  &i  Pac.  890. 

Learned  counsel  for  appellants  Insist  that 
"the  evidence  In  this  case  was  submitted  to 
the  court  without  a  jury  in  regular  session 
on  February  25,  1904,  and  on  Margh  2,  1904, 
said  session  of  the  court  adjourned  sine  die; 
that  on  April  29,  1901,  the  judgment  herein 
was  rendered  by  the  Judge  In  vacation,  with- 
out any  agreement  of  record  of  the  parties 
,,that  the  same  could  be  rendered  out  of  term 
time.  This  being  the  case,  we  contend  that 
a  judgment  rendered  In  vacation,  without 
any  agreement  of  record  of  the  parties  that 
the  same  could  be  done,  is  a  nullity,  and 
therefore  void."  This  question  is  not  prop- 
erly before  us  for  determination.  When  we 
examine  the  record — ^that  is,  all  thfe  record 
that  is  legally  before  us — there  is  nothing 
to  show  that  the  judgment  was  not  ren- 
dered and  entered  in  term  time.  If  appel- 
lants desired  to  present  this  question  to  this 
court,  the  statute  provides  a  way  in  which 
it  may  be  done. 

It  is  next  earnestly  insisted  by  counsel  for 
appellant  that  "the  judgment  is  not  sustain- 
ed  by  the  findings.    It  ig^|tement^^^^hf^ 
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findings  of  fact  must  support  tbe  Judgment, 
and,  If  not,  the  judgment  ■will  be  reversed  by 
the  appellate  court.  The  plaintiff  sues  upon 
a  contract  made  in  1806  for  a  balance  of  $4,- 
000  alleged  to  be  due  on  or  before  April  28, 
1000.  The  court  finds  that  on  said  April  28, 
1900,  an  agreement  was  entered  into  be- 
tween plaintiff  and  'the  said  defendant*  by 
which  "the  said  defendant'  was  to  pay  to 
plaintiff  $13,000  in  cash,  and  was  given  an  i 
option  to  pay  $4,000  In  securities  of  said  j 
Boise  Basin  Mining  &  Development  Company  > 
as  soon  as  they  were  issued.  According  to 
the  court's  findings,  the  contract  upon  which 
this  action  is  based  was  on  April  28,  1900, 
settled  and  ended,  and  an  entirely  new  and 
different  contract  was  entered  into  on  tliat 
date,  of  which  no  reference  is  made  in  plain- 
tifTs  complaint." 

After  reciting  that  plaintiff  was  the  own- 
er of  certain  real  property,  and  describ- 
ing the  same,   the  complaint  alleges   that 

about  the  day  of  ,  18b8,  he 

entered  into  an  agreement  to  sell  said  prop- 
erty to  Geo.  H.  Roberts,  who  assigned  or 
transferred  his  rights  under  said  agreement 
to  defendant  the  Boise  Basin  Mining  & 
Development  Company;  that  the  amount 
to  be  i>aid  plaintiff  binder  said  agree- 
ment was  the  sum  of  $100,000,  and  in  pur' 
suance  of  said  contract  or  agreement,  and 
at  the  request  of  defendant  the  Boise  Basin 
Mining  &  Development  Company,  plaintiff 
on  the  20th  day  of  April,  1900,  duly  execut- 
ed and  delivered  to  W.  H.  Steigerwalt  and 
R.  H.  Rushton,  as  trustees  for  defendant 
the  Boise  Basin  Mining  &  Development  Com- 
pany, his  deed  conveying  said  property  to 
them  In  trust  for  the  Boise  Basin  Mining  & 
Development  Company;  that  the  defendant 
the  Boise  Basin  Mining  &  Development  Com- 
pany paid  to  this  plaintiff  $96,000,  part  of 
said  purchase  money,  and  promised  and 
agreed  to  pay  the  balance  of  said  purchase 
money,  to  wit,  the  sum  of  $4,000,  on  or  be- 
fore April  28.  1900;  that  said  defendant  fail- 
ed to  pay  to  plaintiff  said  balance  of  said 
purchase  money.  Then  follows  prayer  for 
Judgment  for  $4,000,  with  interest  from  the 
28th  day  of  April,  1900,  at  the  rate  of  7  per 
cent.  The  defendants  answered  this  com- 
plaint, admitting  that  the  Boise  Basin  Min- 
ing &  Development  Company  paid  to  plain- 
tiff $90,000.  part  of  said  purchase  price,  as 
alleged,  and  promised  and  agreed  to  pay  the 
balance  of  said  purchase  money  on  or  be- 
fore tlie.28th  day  of  April,  1900.  They  admit 
that  defendant  the  Boise  Basin  Mining  & 
Development  Company  failed  to  pay  to  plain- 
tiff said  balance,  to  wit,  $4,000,  but  deny  that 
all  of  said  sum  of  $4,000  or  any  sum  of  mon- 
ey Is  now  due  and  unpaid  from  defendant 
the  Boise  Basin  Mining  &  Development  Com- 
pany, or  either  of  defendants,  to  plaintiff, 
and  allege  the  fact  to  be  because  of  the  fail- 
ure and  by  reason  of  the  Boise  Basin  Mining 
&  Development  Company  not  paying  snid  $4,-  • 
000,  that  on  the  28th  day  of  April,  1900,  the 


defendant  the  Boise  Basin  Mining  &  Develop- 
ment Company,  by  its  duly  authorized  agents 
and  trustees,  R.  H.  Rushton  and  W.  H. 
Steigerwalt,  agreed  to  pay,  and  the  plain- 
tiff agreed  in  writing  to  accept,  $4,000  of  se- 
curities of  defendant  the  Boise  Basin  Min- 
ing &  Development  Company  as  soon  as  the 
same  were  Issued  by  said  company,  being 
bonds  secured  by  a  mortgage  which  the  said 
dcfepdant  the  Boise  Basin  Mining  &  Devel- 
opment Company  intended  placing  and  did 
place  upon  the  property  described  In  plain- 
tiff's complaint,  in  full  satisfaction  of  said 
balance  of  $4,000  in  money  claimed  and  al- 
leged to  be  due  plaintiff  from  defendant  the 
Boise  Basin  Mining  &  Developm^it  Com- 
pany, and  as  a  compromise  thereof;  that  on 
or  about  the  29th  day  of  March,  1902,  and 
divers  times  prior  Uiereto  defendant  the 
Boise  Basin  Mining  &  Development  Com- 
pany offered  to  turn  over  and  deliver  to  the 
plaintiff  the  $4,000  of  securities,  of  said  de- 
fendant the  Boise  Basin  Mining  &  Develop- 
ment Company,  but  the  plaintiff  at  all  times 
refused  and  still  refuses  to  accept  said  securi- 
ties 80  agreed  to  be  accepted  by  him;  that  said  • 
defendant  the  Boise  Basin  Mining  &  Devel- 
opment Company  has  performed  all  of  the 
terms  and  conditions  of  said  written  agree- 
ment on  its  part,  and  ever  since  has  been 
and  is  still  ready  and  willing  to  turn  over 
and  deliver  to  plaintiff  said  $4,000  of  secur- 
ities, and  now  produces  the  same  in  court,  to 
be  turned  over  and  delivered  to  plaintiff. 

Upon  these  Issues  the  case  was  tried — a 
Jury  having  been  waived — and  upon  the  dis- 
puted questions  the  court  made  the  follow- 
ing findings:  "*  •  •  That  said  defend- 
ants had  made  payments  on  the  purchase 
price  of  said  property,  from  time  to  time  to 
plaintiff,  until  April  28,  1900,  upon  which 
date  it  was  indebted  to  plaintiff,  as  a  part 
of  the  purchase  price  of  said  property.  In 
the  sum  of  $17,000;  and  upon  said  last-men- 
tioned date  plaintiff  and  the  said  defend- 
ant entered  Into  an  agreement  by  which 
said  defendant  was  to  pay  the  plaintiff  $13,- 
000  in  cash,  and  was  given  an  option  to 
pay  the  balance  of  $4,000  due  on  the  pur- 
chase price  of  said  property  In  such  securi- 
ties of  the  Boise  Basin  Mining  &  Develop- 
ment Company  as  might  be  issued  for  the 
purpose  of  taking  up  and  retiring  the  obli- 
gation incurred  by  said  company  In  adjust- 
ing the  balance  due  the  said  party  of  the 
first  part  for  the  purchase  of  said  real  prop- 
erty described,  *  •  •  and  providing  that 
said  securities  should  be  turned  over  to  plain- 
tiff as  soon  as  the  same  were  Issued;  that 
the  amount  of  securities  to  be  Issued,  and  in 
which  the  defendant  had  the  option  of  pay- 
ing said  balance  of  said  $4,000.  was  to  be 
limited  to  the  amount  required  to  retire  the 
said  balance  then  due  the  plaintiff  on  the  pur- 
chase price  of  said  property.  (3)  That  on  the 
Ist  day  of  June,  1900,  defendant  the  Boise 
Basin  Mining  &  Development  Company  is- 
sued its  registered  bonds  In  the  sum  of  $50,« 
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000,  secured  by  a  mortgage  on  said  prop- 
erty In  favor  of  the  defendant  E.  H.  Rush- 
ton,  who  was  an  officer  of  said  defendant  com- 
pany. (4)  That  said  defendant  failed  and  re- 
fused to  exercise  its  option  to  pay  said  $4,- 
000  due  the  plaintiff  In  the  securities  of  the 
company,  and  failed  and  refused  to  make 
any  settlement  of  said  matter  with  the  plain- 
tiff, though  frequent  demands  therefor  were 
made  by  the  plaintifT  on  the  said  defendant 
from  June,  1900,  to  the  time  when  this  suit 
was  filed.  (5)  That  said  defendant  failed  and 
neglected  to  malce  any  offer  or  tender  of  the 
$4,000  or  any  other  amount  of  the  issue  of 
$50,000  in  ~  registered  bonds  made  by  said 
company  on  the  Ist  day  of  June,  1900,  or 
of  any  other  securities,  of  the  said  company, 
until  after  the  commencement  of  this  suit." 
By  this  record  it  is  shown  that  appellants 
'  present  the  Issue  of  payment  in  the  securities 
of  the  Boise  Basin  Mining  &  Development 
Cktmpany  of  the  balance  due  plaintiff  of  $4,- 
000,  which  is  conceded  by  the  answer;  the 
only  dispute  being  that  plaintiff.  In  his  com- 
plaint, demands  a  money  Judgment,  and  the 
defendants^  in  the  answer,  concede  that 
there  is  $4,000  due  plaintiff,  but  say  that  by 
a  certain  written  contract  It  was  to  be  paid 
In  the  securities  of  the  company.  This  is- 
sue was  tried  by  the  court,  as  shown  by  the 
findings,  and  it  is  also  shown  by  the  find- 
ings that  there  was  a  contract  between  plain- 
tiff and  defendants  that  the  $4,000  should 
be  paid  in  the  securities  of  the  coi;npany; 
that  the  Boise  Basin  Mining  &  Development 
Company  issued  its  registered  bonds  in  the 
sum  of  $50,000,  secured  by  a  mortgage  on 
the  property  described  in  the  complaint,  on 
the  Ist  day  of  June,  1900,  to  defendant  R. 
H.  Rushton,  who  was  an  officer  of  said  de- 
fendant company.  It  is  also  found  by  the 
court  that  defendant  failed  and  refused  to 
exercise  its  option  to  i>ay  told  $4,000  in  its 
securities,  and  failed  and  refused  to  make 
any  settlement  with  plaintiff,  tbouf^h  fre- 
quent demands  were  made  by  plaintiff  on  de- 
fendant from  June,  1900,  to  the  time  when 
this  suit  was  filed,  which  it  Is  shown  was  on 
the  9th  day  of  April,  1908,  and  that  defend- 
ant failed  and  neglected  to  make  any  offer 
or  tender  of  the  $4,000,  or  any  other  amount, 
of  the  said  issue  of  $50,000  In  registered 
bonds  made  by  said  company  on  the  1st  day 
of  June,  1900,  or  any  other  securities  of  said 
company  iintil  after  the  commencement  of- 
this  suit.  Now;  with  the  findings  of  the 
court,  and  the  fact,  conceded  by  defendant 
the  Boise  Basin  Mining  &  Development  Com- 
pany, that  it  wgs  indebted  to  plaintiff  In  the 
sum  of  $4,000  on  the  28th  day  of  April,  1900, 
not  claiming  that  such  amount  bad  ever  been 
paid,  either  in  money,  or  the  securities  of  the 
company  averred  by  it  to  have  been  agreed 
upon  by  plaintiff  and  defendant,  and  none  of 
the  evidence  upon  which  the  trial  court  bas- 
ed its  findings  being  before  us  for  review,  and 
the  further  fact  that  formerly  the  Judgment 


of  $4,000  was  to  be  in  money,  rather  than 
the  securities  of  the  company,  It  occurs  to 
us  that  the  Judgment  must  be  affirmed,  and 
It  is  so  ordered,  with  costs  to  respondent. 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 
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WRIGHT  et  aL  v.  TOWN  OF  HARTVILLE. 

(Svipreme  Court  of  Wyoming.     Aug.  1,  1905.) 

Public   Lands  —  Adverse   Claimants  —  Ju- 
risdiction OF  COUBTS. 

Rev.  St.  U.  S.  §  2326  [U.  S.  Oomp.  St 
1901,  p.  1430],  which  providps  that  when  an 
adverse  mining  claim  is  filed  during  the  period' 
of  publication  of  the  application  of  a  claim- 
ant to  a  patent  for  mineral  lands  it  shall  be 
the  duty  of  the  adverse  claimant  to  commence 
proceedings  in  a  court  of  competent  jurisdic- 
tion to  determine  the  question  of  the  right  of 
possession,  confers  jurisdiction  on  the  courts 
only  of  suits  between  adverse  mining  claim- 
ants to  the  same  mineral  land,  but  does  not 
cpnfer  jurisdiction  to  determine  the  character 
of  the  land  involved  as  mineral  or  nonmin- 
eral,  that  question  beiag  for  the  Land  Depart- 
ment, and  a  court  has  no  jurisdiction  of  a  con- 
troversy between  a  mining  claimant  and  a  town 
site  claimant. 

Error  to  District  Court,  Laramie  County; 
Richard  H.  Scott  Judge. 

Action  by  the  town  of  HartvlUe  against 
Charles  A.  Wright  and  another.  There  was 
a  Judgment   for   plaintiff,    and   defendants 

bring  error.    Reversed; 
I 
Fred  D.  Hammond  and  W.  R.  Stoll,  for 
plaintiffs  in  error.    John  Charles  Thompson 
and  J.  B.  Whitehead,  fbr  defendant  in  error. 


VAN  ORSDEL,  J.  This  is  a  proceeding 
Instituted  in  the  district  court  of  Laramie 
county  by  defendant  in  error,  plaintiff  below, 
under  the  provisions  of  section  2326,  Rev. 
St.  U.  S.  [U.  S.  Comp.  St  1901,  p.  1430],  in 
support  of  an  adverse  claim  filed  by  defend- 
ant in  error  in  the  United  States  Land  Of- 
fice at  Cheyenne,  Wyo.,  against  the  issuance 
of  a  patent  to  the  plaintiffs  In  error,  de- 
fendants ttelow,  for  the  Jehosephat  lode  min- 
ing claim,  located  within  the  corporate  lim- 
its of  the  town  of  Hartvllle.  It  appears  that 
on  the  19th  day  of  April,  1902,  a  patent  was 
issued  by  the  United  States  to  Joseph  J. 
Hophauff,  mayor  of  said  town,  in  trust  for 
the  use  and  benefit  of  the  occupants  of  the 
town  site  of  Hartvllle.  Al)out  the  20th  of 
March,  1899,  the  plaintiffs  In  error  located 
a  lode  mining  claim  within  the  boundaries 
of  said  town  site,  which  location  was  known 
to  exist  at  the  time  of  the  town  site  entry. 
On  the  21st  day  of  June,  1902,  plaintiffs  in 
error  applied  in  the  land  office  of  the  United 
States  at  Cheyenne  for  a  patent  to  their  min- 
ing claim,  and  caused  notice  of  said  ap- 
plication to  be  published. according  to  law. 
On  the  21st  of  August  following  the  defend- 
ant in  error  filed  in  said  land  office  an  ad- 
verse claim  against  the  application  of  the 
plaintiffs  In  error,  and  thereafter,  on  the 
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13th  day  of  Septembec,  In  the  district  court 
of  Laramie  county,  Instituted  this  action  in 
support  of  said  adverse  claim.  The  cause 
was  tried  to  the  court,  and  judgment  was 
entered  for  the  plaintltf.  Prom  this  judg- 
ment defendants  prosecute  error  to  this 
court. 

An  examination  of  the  pleadings  upon 
which  the  case  was  tried  and  judgment  en- 
tered In  the  trial  court  discloses  that  the 
action  is  one  solely  in  support  of  the  adverse 
c-Iaim  filed  by  the  defendant  in  error  in  the 
land  oflice.  The  petition  contains,  among 
other  things,  a  prayer  for  n  decree  quieting 
title  In  the  plamUfE,  but  the  petition  Itself 
is  not  suflicieut  to  support  such  a  decree. 
In  fact,  the  petition,  after  setting  forth  the 
allegations  relating  to  the  filing  of  an  ad- 
verse claim  in  the  land  office,  states,  "This 
suit  Is  brought  in  support  of  said  adverse 
claim."  Without  enumerating  or  discussing 
the  errors  assigned  by  plaintifFs  in  error,  we 
are  confronted  at  the  outset  with  the  ques- 
tion of  the  jurisdiction  of  the  trial  coiu-t  to 
hear  and  determine  this  case.  This  question 
seems  to  have  been  overlooked  by  counsel 
for  both  parties,  and  was  not  suggested  in 
the  briefs  filed  herein,  or  presented  to  the 
trial  court,  except  by  a  demurrer  to  the  peti- 
tion. The  demurrer  seems  to  have  been 
abandoned  by  defendants  below,  for  the  rec- 
ord fails  to  disclose  any  ruling  upon  it  by  the 
trial  court.  A  question  of  jurisdiction,  how- 
ever, is  too  important  to  be  Ignored  or  con- 
sidered as  waived  by  t'hls  court  The  action 
was  brought  and  sought  to  be  maintained 
under  the  provisions  of  section  2326,  Rev.  St. 
U.  S.  [U.  S.  Comp.  St  1901,  p.  1430],  which, 
among  other  things,  provides:  "Where  an 
adverse  claim  is  filed  during  the  period  of 
publication  *  •  •  it  shall  be  the  duty  of 
the  adverse  claimant,  within  thirty  days  af- 
ter filing  his  claim,  to  commence  proceed- 
ings In  a  court  of  competent  Jurisdiction,  to 
determine  the  question  of  the  right  of  pos- 
session, and  prosecute  the  same  with  rea- 
sonable diligence  to  final  judgment;  and  a 
failure  so  to  do  shall  bo  a  waiver  of  his  ad- 
verse claim."  It  will  be  observed  that  this 
statute  provides  a  method  by  which  a  court 
of  competent  jurisdiction  is  to  determine  the 
right  of  possession  between  two  or  more 
mining  claimants,  and  not  to  determine  the 
character  of  the  lands  involved  as  to  whether 
they  are  mineral  or  nonnilneral.  This  stat- 
ute only  gives  the  court  jurisdiction  of  suits 
when  the  parties  are  all  mining  claimants 
and  when  the  land  embraced  in  the  claim 
is  unpatented  government  land.  It  follows, 
therefore,  that  the  court  would  not  have 
jurisdiction  in  a  suit  In  support  of  an  ad- 
verse claim,  where  the  parties  were  all  min- 
ing claimants,  and  a  patent  had  already 
been  issued  to  one  of  the  claimants;  or  where 
one  of  the  parties  is  a  mining  claimant  and 
the  other  a  town  site  claimant  whether 
patent  had  been  Issued  or  not;  or,  stating  the 
proposition  more  generally,  where  one  of  the 


parties  Is  an  applicant  for  a  patent  to  min- 
eral land  and  the  other  party  claims  the 
same  or  any  part  of  the  land  embraced  in 
the  mining  claim  under  any  of  the  laws  pro- 
viding for  the  disposal  of  nonmineral  lands. 
In  other  words,  the  court  has  jurisdiction 
only  where  the  suit  is  between  adverse  min- 
ing claimants  to  the  same  unpatented  min- 
eral land.  The  reason  for  this  distinction  is 
apparent  The  entire  disposal  of  the  public 
lands  of  the  United  States  under  the  laws 
enacted  by  Congress  is  placed  in  the  Land 
Department  of  the  government  This  de- 
partment is  the  court  of  last  resort  in  de- 
termining questions  of  fact  between  con- 
testing claimants  with  respect  to  their  rights 
in  acquiring  any  of  the  public  lands.  The 
rule  Is' universal  that  when  the  question  of 
the  character  of  the  land  Is  in  issue  it  is 
one  for  the  Land  Department  to  decide,  ana 
not  for  the  courts.  We  cannot  conceive  of 
a  court  determining  the  right  of  possession, 
as  in  the  case  at  bar,  between  a  town  site 
patentee  and  a  mining  claimant,  without 
first  arriving  at  a  decision  as  to  the  character 
of  the  land  involved.  This  is  what  the  trial 
court  did  in  this  case.  Quoting  from  the  de- 
cree, the  court  made  the  following  finding  of 
fact:  "And  the  court  fiurther  finds  that  the 
lands  embraced  within  the  limits  of  said  so- 
called  Jehosephat  claim,  being  the  same  dc- 
8cril>ed  by  the  answer  of  the  defendants 
herein,  are  more  valuable  for  town  site  pur- 
poses than  for  mining  or  any  other  purpose, 
and  that  the  plaintiff  is  entitled  to  a  decree 
as  prayed  for  in  its  petition  to  quiet  Its 
title  to  said  lands  against  said  defendants, 
and  each  of  tbem,  and  all  persons  claiming 
or  to  claim  the  same,  or  any  part  thereof, 
under  or  through  the  said  defendants,  or 
either  of  them."  It  appears  that  the  judg- 
ment of  the  district  court  was  based  entirely 
upon  a  finding  of  fact  as  to  the  character  of 
the  land.  As  before  stated,  in  a  proceeding 
such  as  we  are  now  considering,  this  is  a 
question  for  the  Land  Department,  and  not 
for  the  courts. 

The  above  conclusions  are  supported  by 
the  highest  authority.  In  a  leading  case  the 
Supreme  Court  of  the  United  States,  inter- 
preting sections  2325  and  2326,  Rev.  St  U.  S. 
[U.  S.  Comp.  St  1901,  pp.  1429,  1430],  said: 
"Another  reason,  which  we  think  more  sat- 
isfactory, is  that  a  careful  examination  of 
this  statute  concerning  adverse  claims  leads 
us  to  the  conviction  that  it  was  not  intended 
to  affect  a  ^arty  who,  before  the  publica- 
tion first  required,  had  himself  gone  through 
all  the  regular  proceedtogs  required  to  obtain 
a  patent  for  mineral  land  from  the  United 
States,  had  established  his  right  to  the  land 
claimed  by  him,  and  received  his  patent, 
and  was  reposing  quietly  upon  Its  sufficiency 
and  validity.  It  is  true  that  there  are  no 
very  distinctive  words  declaring  what  kind 
of  adverse  claim-  is  required  to  be  set  up 
as  a  defense  against  the  party  making  pub- 
lication; but  throughout  the  whole  of  these 
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i<ections  and  the  original  statute  from  which 
they  are  transferred  to  the  Revised  Statutes 
the  words  'claim'  and  'claimant'  are  used. 
This  word  Is,  la  all  legislation  of  Ck>ngress 
on  the  subject,  used  in  regard  to  a'  claim 
not  yet  perfected  by  a  title  from  the  govern- 
ment by  way  of  a  patent.  And  the  purpose 
of  the  statute  seems  to  be  that,  where  there 
arc  two  claimants  to  the  same  mine,  neither 
of  whom  has  yet  acquired  the  title  from  the 
government,  they  shall  bring  their  respec- 
tive claims  to  the  same  property,  in  the  man- 
ner prescribed  In  the  statute,  before  some  ju- 
dicial tribunal  located  in  the  neighborhood 
where  the  property  is,  and  that  the  result 
of  this  judicial  Investigation  shall  govern 
the  action  of  the  officers  of  the  Land  De- 
partment '  in  determining  which  of  these 
claimants  shall  have  the  patent,  the  final 
evidence  of  title,  from  the  government  This 
view  Is  consistent  with  the  entire  statute  on 
tiie  subject,  and  some  of  Its  language  is  in- 
consistent with  the  idea  that  any  contest  to 
be  thus  decided  is  between  a  party  who  al- 
ready has  the  legal  title  to  the  property 
which  he  claims  and  some  other  party  who 
is  only  setting  up  a  claim  to  the  same  prop- 
erty." Iron  Silver  Mining  Co.  v.  Campbell, 
135  U.  S.  286,  10  Sup.  Ct.  7(iS.  34  L.  Ed. 
155. 

That  courts  have  not  Jurisdiction  to  enter- 
tain actions  in  support  of  adverse  claims 
between  a  town  site  claimant  and  a  mining 
claimant  Is  conclusively  disposed  of  by  Llnd- 
ley  in  bis  work  on  Mines,  where  the  author 
announces  the  following  rule:  "A  town  site 
occupant  could  have  no  legal  right  of  posses- 
sion to  lands  whose  mineral  character  was 
known  or  discovered  prior  to  the  town  site 
entry.  Consequently  he  could  have  no  ad- 
verse claim,  in  contemplation  of  the  law,  to 
the  title  of  the  mineral  applicant.  The  rela- 
tive position  of  the  parties  Is  parallel  to  the 
case  of  a  known  lode  embraced  within  a 
placer,  which  Is  unclaimed  by  the  placer 
owner — a  subject  discussed  in  a  previous  sec- 
tion. If  an  adverse  claim  were  filed  and 
prosecuted  by  a  town  site  claimant,  ordinarily 
the  crucial  question  would  necesstfrlly  be  the 
character  of  the  land;  and  this  is  the  ques- 
tion the  determination  of  which  Is  confided 
to  the  Land  Department,  and  not  to  the 
courts."  Lludley  on  Mines,  i  723.  We  have 
been  unable  to  find  any  conflict  of  authority 
on  this  question.  It  has  been  affirmed  In 
numerous  decisions.  Powell  v.  Ferguson,  23 
U  D.  ITO;  Snyder  v.  Waller,  25  L.  D.  7; 
North  Star  Lode,  28  L.  D.  41;  Iron  Silver 
Mining  Co.  v.  Campbell,  supra;  Le  Fevre  et 
al.  V.  Amonson  et  al.  (Idaho)  81  Pac.  71; 
Richmond  Mining  Co.  v.  Rose,  114  U.  S.  576, 
5  Sup.  Ct  1055,  20  L.  Ed.  273.  The  latest 
expression  of  opinion  by  the  I>and  Depart- 
ment which  we  have  been  able  to  find  is  in 
Ryan  v.  Granite  Hill  Mining  and  Develop- 
ment Co..  29  L.  D.  522.  In  this  case  a  town 
site  patentee  Instituted  a  suit  in  support  of 
an  adverse  claim  against  a  mineral  claim- 


ant. The  facts  are  very  similar  to  the  case 
here  under  consideration.  The  opinion  was 
by  Van  Deyanter,  assistant  attorney  general, 
and  clearly  states  the  law  governing  cases  of 
this  character  in  the  following  language: 
"The  mining  laws  do  not  authorize  or  pro- 
vide for  adverse  proceedings  against  an  ap- 
plicant for  patent  to  mineral  land  by  one 
claiming  the  same,  or  any  part  thereof,  un- 
der laws  providing  for  the  disposal  of  non- 
mineral  lands.  The  provisions  of  sections 
2325  and  2320  relative  to  adverse  .claims  con- 
template proceedings  to  determine  only  the 
right  of  possession  as  between  claimants  of 
the  same  unpatented  mineral  lands,  and  not 
to  decide  controversies  respecting  tlie  charac- 
ter of  public  lands;  that  is,  whether  tSiey  are 
mineral  or  nonmineral  lands.'  The  town  site 
entry  and  patent  under  section  2387,  Rev.  St. 
[U.  S.  Comp.  St.  1001,  p.  1457],  under  which 
Ryan  claims,  could  only  embrace  lands  not 
known  to  be  mineral  at  the  time  of  entry: 
and  hence  he  has  no  standing  as  an  adverse 
claimant  against  the  company's  application 
for  patent  to  the  Granite  Hill  mining  claim. 
The  fact  that  Ryan  claims  under  a  patent  is 
only  an  additional  reason  for  denying  him 
the  status  of  an  adverse  claimant  [North 
Star  Lode,  supra,  and  Iron  Sliver  Mining 
Co.  V.  Campbell,  supra.]  So  much  of  the 
said  decision  of  your  office  as  holds  that  the 
said  papers  died  by  Ryan  do  not  constitute 
an  adverse  claim  within  the  meaning  of  the 
mining  laws,  and  In  effect  rejects  the  same, 
is  accordingly  affirmed.  It  follows  from 
what  has  been  said  that  the  suit  to  quiet  title 
begun  by  Ryan  against  the  company  is  not 
such  a  suit  as  is  contemplated  by  said  section 
232C,  and  that  no  stay  of  the  company's 
proceedings  for  patent  to  await  the  result  of 
that  suit  is  authorized.  It  is  plain  that  the 
controlling  question  in  that  suit  is  the  charac- 
ter of  the  land — whether  or  not  at  the  date 
of  the  town  site  entry  the  said  town  lots 
contained  known  valuable  mines,  or  were 
known  to  be  valuable  for  minerals,  or  were 
embraced  in  a  valid  mining  claim  or  posses- 
sion held  under  the  mining  laws;  for,  if  they 
were  known  then  to  be  valuable  for  their 
mines  or  minerals,  or  were  embraced  in  a  val- 
id mining  claim  or  possession,  title  to  them  did 
not  pass  out  of  the  United  States  under  the 
said  patent,  but  still  i;ematns  In  the  United 
States,  subject  to  the  jurisdiction  of  the  Land 
Department,  and  to  disposal  under  the  min- 
ing laws.  Pacific  Slope  l/)de  v.  Butte  Town- 
site,  25  L.  D.  518;  Gregory  Lode,  20  L.  D. 
144;  and  Brady's  Mortgagee  v.  Harris  et  al., 
20  L.  D.  426.  In  view  of  the  town  site  entry 
and  patent  such  a  question  is  raised  as  to 
all  the  conflict  between  the  town  site  and  the 
said  Granite  Hill  Mining  claim  by  the  com- 
pany's proceedings  for  patent  thereto,  and 
this  question  must  be  decltled  In  those  pro- 
ceedings by  the  Land  Department  No  au- 
thority of  law  exists  for  transferring  the  pro- 
ceedings from  the  Land  Department  to  the 
courts  for  the  decision  of  that  question,  and 
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hence  the  decision  of  the  court  thereon  can- 
not bind  or  conclude  the  Land  Department, 
nor  relieve  it  from  the  duty  of  making  its 
own  decision  in  the  premises."  In  the  game 
decision  the  assistant  attorney  general,  de- 
flnlug  the  procedure  that  should  be  followed 
by  tbe  Land  Department  when  a  town  site 
patentee  files  in  the  local  land  office  a  pro- 
test against  a  mining  claimant,  said:  "You 
[the  Commissioner  of  the  General  Land  Of- 
fice] will  order  a  hearing  upon  notice  to  the 
parties  herein  and  to  the  South  Gr&Ba  Valley 
town  site  authorities,  to  determine  whether 
at  the  date  of  the  town  site  entry  the  land 
embraced  in  the  conflict  between  the  s^me 
and  the  Granite  Hilt  mining  claim,  or  any 
part  thereof.  Contained,  known  valuable 
mines,  or  was  known  to  be  valuable  for  min- 
erals, or  W4S  embraced  in  a  valid  mining 
claim  or  possession  held  uiider  then  existing 
laws." 

The  reason  for  confining  Jurisdiction  of  the 
courts  to  suits  in  support  of  adverse  claims 
between  mining  claimants  to'  unpatented 
mineral  lands  is  apparent  There  is  no  is- 
sue as  to  the  character  of  the  land  in  such 
case.  The  only  issue  for  the  court  to  deter- 
mine is  the  right  of  possession,  and  this  is 
the  only  question  the  statute  gives  tlie  court 
Jurisdiction  to  consider.  It  is  likewise  im- 
portant that  this  question  should  be  decided 
before  the  issuance  of  patent  In  fact  the 
statute  makes  the  determination  of  the  right 
of  possession  a  condition  precedent  to  the  is- 
suance of  a  patent,  and  also  makes  such  de- 
cision by  the  court  binding  and  conclusive 
upon  the  department  In  discussing  the 
scope  of  this  statute  the  Supreme  Coiurt  of 
the  United  States,  In  Richmond  Mining  Com- 
pany V.  Rose,  supra,  said:  "Looking  at  the 
scheme  which  this  statute  presents,  and 
which  relates  solely  to  securing  patents  for 
mining  claims,  it  is  apparent  that  the  law  in- 
tended, in  every  Instance  where  there  was 
a  possibility  that  one  of  these  claims  conflict- 
ed with  another,  to  give  opportunity  to  have 
the  conflict  decided  by  a  Judicial  tribunal  be- 
fore the  rights  of  the  parties  were  foreclosed 
or  embarrassed  by  the  issue  of  a  patent  to 
either  claimant  .  The  wisdom  of  this  is  ap- 
parent when  we  consider  Its  effect  upon  the 
value  of  the  patent  which  is  thereby  ren- 
dered conclusive  as  to  all  rights  which  could 
have  been  asserted  in  this  proceeding,  and 
that  it  enabled  this  to  be  done  in  the  form 
of  an  action  in  a  court  of  the  vicinage,  where 
the  witnesses  could  be  produced,  and  a  Jury, 
largely  of  miners,  could  pass  upon  the  rights 
of  the  parties  under  instruction  as  to  the  law 
from  the  court.  It  Is  in  full  accord  with  this 
purpose  that  tbe  law  should  declare,  as  It 
does,  that  when  this  contest  is  inaugurated 
tbe  land  officers  shall  proceed  no  further  un- 
til the  court  has  decided,  and  that  they  shall 
then  be  governed  by  that  decision;  to  which 
end  a  copy  of  the  record  is  to  be  filed  in  their 
office.  They  have  no  further  act  of  Judg- 
ment to  exercise.    If  the  court  decides  for 


one  party  or  the  other,  tbe  Land  Department 
Is  bound  by  the  decision.  If  It  decides  that 
neither  party  has  established  a  right  to  the 
mine,  or  any  part  of  it,  this  Is  equally  bind- 
ing as  the  case  then  stands.  With  all  this 
these  officers  have  no  right  to  interfere. 
After  the  decision  they  are  governed  by  It 
Before  the  decision,  once  the  proceeding  is 
initiated,  their  fimction  Is  suspended."  For 
the  reasons  stated  In  this  opinion  we  are 
forced  to  the  conclusion  that  the  district 
court  had  no  Jurisdiction  to  hear  and  deter- 
mine this  action.  While  the  petition  con- 
tains a  prayer  for  tbe  quieting  of  tbe.  title 
of  the  defendant  In  eiror,  and  the  court  In 
its  decree  attempts  to  so  quiet  the  title,  we 
are  of  the  opinion'  that  the  petition  Is  not 
sufficient  to  sustain  even  this  portion  of  the 
decree.  The  suit  is  clearly  an  action  in  sup- 
port of  an  adverse  claim,  and  it  is  so  stated 
In  the  petition.  Under  the  conditions  as  they 
now  exist,  the  court  would  undoubtedly  have 
Jurisdiction,  under  the  statute  of  this  state, 
to  entertain  an  action  to  quiet  titie  between 
tbe  parties  to  this  action;  but  such  a  result 
cannot  be  reached  In  the  present  case.  How 
the  Land  Department,  in  the  ultimate  de- 
termination 9f  the  rights  of  the  parties,  might 
be  influenced  by  such  a  decision,  If  at  all.  It 
Is  unnecessary  for  us  to  decide.  Since,  there- 
fore, an  order  must  be  entered  directing  the 
dismissal  of  this  action.  It  is  unnecessary 
for  us  to  consider  the  errors  assigned. 

The  Judgment  of  the  district  court  is  re- 
yersed,  and  the  cause  remanded,  with  direc- 
tions to  enter  an  order  vacating  said  Judg- 
ment and  dismissing  the  case  without  preju- 
dice. 

POTTER,  0.  3.,  and  BEARD,  J.,  cohcnr. 
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PEOPLE  T.  WOODS  et  aL    (Cr.  1,196.)« 
(Supreme  Court  of  California.    June  28,  1905.) 

1.  MuBDEB— Killing  of  Officeb— -EvinKucB 
—Competency. 

On  a  prosecution  for  the  killing  of  a  po- 
liceman who  was  parsuing  defendant  and  oth- 
ers in  the  nighttime,  evidence  that  the  party 
were  in  possession  of  burglars'  tools,  and  that 
they  had  armed  themselves  that  night  before 
starting  out  to  commit  a  burglary,  though  the 
intention  to  commit  the  burglary  had  been 
abandoned  before  the  shooting  occurred,  was 
relevant  and  material  as  bearing  on  tbe  mo- 
tives and  probable  conduct  of  defendant  at  the 
time  of  the  killing. 

2.  Samb— Seu'-Defenbe. 

Where,   on  a  prosecution   for  the  Ulling 

of  a  policeman,  it  did  not  appear  which  first 
drew  bis  pistol  and  commenced  firing,  but  it 
appeared  that  defendant  was  one  of  a  party  of 
burglars  returning  from  an  unsucceasful  at- 
tempt at  burglary,  in  preparation  for  which 
they  had  armed  themselves  and  secured  bur- 
glars' tools,  and  that  deceased  was  attracted 
by  an  outcry,  followed  by  the  discharge  of  a 
pistol  by  one  of  the  party,  the  jury  were  war- 
ranted in  concluding  that  the  officer  was  only 
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doing  bis  duty,  and  that  he  was  deliberately 
murdpred  to  prevent  detection. 

3.  CanciNAi,  Law— Appeal  —  Habmlbss  Kb- 

BOB. 

Evidence  as  to  incidents  of  the  trip  to  tbe 
place  where  it  had  been  intended  to  commit 
the  burglary,  such  as  evidence  that  after  the 
attempt  was  abandoned  it  was  proposed  to 
break  into  a  certain  coalyard,  if  irrelevant,  was 
harmless. 

4.  Same— Adkisbibilitt  of  Evidence  — Res 

GE8T^. 

On  a  prosecution  for  the  killing  of  a  police- 
man, evidence  as  to  an  attempt  on  the  part  of 
certain  persons,  who  were  in  defendant's  party, 
to  rob  a  person  on  the  street,  as  to  his  out- 
cry, and  the  flight  of  those  who  attempted  to 
commit  the  robbery,  was  properly  admitted, 
such  outcry  and  flight  being  shown  to  be  the 
occasion  of  the  interference  of  deceased,  which 
led  to  the  killing. 

5.  Homicide— Sufficiency  of  Evidence. 

On  a  prosecution  for  murder,  evidence  con- 
sidered, and  held  to  have  justified  a  finding  that 
a  part  of  the  common  design  on  the  part  of 
defendant  and  other  members  of  his  party  was 
to  resist  arrest  by  the  use  of  pistols,  with 
which  they  had  armed  themselves. 

6.  Same. 

On  a  prosecution  for  murder,  evidence  con- 
sidered, and  held  to  warrant  a  verdict  of  mur- 
der in  the  first  degree. 

7.  Same — Delibbhate  Intent  to  KiM/— Stjf- 
riciENcr  of  Evidence. 

Where,  on  a  prosecution  for  murder,  it 
appeared  that  defendant  made  preparations  to 
kill  in  connection  with  a  projected  burglary, 
and  that  when  an  officer  approached  him,  un- 
der circumstances  indicating  tbe  probability 
that  he  would  arrest  defendant  or  search  him, 
defendant  killed  the  officer,  there  was  sufficient 
evidence  of  a  deliberate  purpose  to  Icill. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  f  4S0.] 

8.  Cbiminai.  Law— New  Tbiai  —  Impbopeb 
CJoNDUCT  OF  Counsel. 

Where  defendant  was  named  in  the  in- 
dictment with  an  alias,  and  the  district  attor- 
ney, in  commencing  his  statement  of  the  ease 
to  the  talesmen  preliminary  to  their  examina- 
tion, stated  that  defendant  was  so  named, 
whereupon,  on  objection,  the  district  attorney 
apologized  to  the  court,  there  was  no  ground 
for  granting  a  new  trial. 

9.  MUBDEB— iNSTBUCTIORS. 

On  a  prosecution  for  murder,  it  was  not 
error  for  the  court  to  read"  to  the  jury  Pen. 
Code,  I  189,  defining  marder  in  the  first  de- 
gree, and  including,  among  other  things,  all 
murders  committed  in  the  peri)etration  or  at- 
tempt to  perpetrate  robbery,  burglary,  etc.,  it 
not  being  an  implication  that  defendant  was 
engaged  in  the  commission  of  any  of  the  enu- 
merated crimes. 

10.  Same— IN8TBUCTI0NS. 

Where,  on  a  prosecution  for  murder,  tbe 
court  charged  fully  on  the  different  degrees  of 
murder,  and  gave  the  jury  a  form  of  verdict 
for  murder  in  the  first  degree,  failure  of  the 
court  to  give  the  form  for  murder  in  the  second 
degree  was  not  error. 

H.  Cbiminal  Law— Appeal  —  Review— Ne- 
CES8ITT  FOB  Exception  at  Tbial. 

Where  no  exception  was  taken  to  the 
court's  refusal  to  furnish  the  jury  in  a  murder 
case  with  written  forms  of  verdicts  of  murder 
in  the  second  degree  and  manslaughter,  the 
matter  could  not  be  considered  on  appeal. 

CommissioDers'  Dedslon.  In  Bank.  Ap- 
peal from  Superior  Court,  City  and  County 
of  San  Francisco;   Carroll  Cook,  Judge. 

Frank  Woods  was  convicted  of  murder  In 


tbe  first  degree,  and  he  appeals  from  the 
Judgment  and  from  an  order  denying  bis  mo- 
tion for  a  new  trial.    Afl3rmed. 

Albert  P.  Wheelan,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  J.  C.  Daly,  Dep.  Atty.  Gen., 
and  Lewis  F.  Bylngton,  Dist  Atty.,  for  tbe 
People. 

BEATTT,  0.  J.  Tfhe  appellant,  jointly 
with  five  others,  was  indicted  for.  tbe  mur- 
der of  Eugene  C.  Robinson,  a  police  officer  of 
San  Francisco.  U^n  a  separate  trial  he  was 
convicted  of  murder  In  the  first  degree  and 
sentenced  to  death.  His  appeal  Is  from  the 
judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  principal  direct  evidence  against  the 
appellant  was  the  testimony  of  William  Hen- 
derson, one  of  the  six  defendants  charged 
with  the  murder,  who  stated  that  he,  Goueh- 
er,  Kauffman,  Kennedy,  Courtney,  and  the 
appellant  bad  formed  a  plan  to  rob  the 
safe  at  Cypress  Lawn  Cemetery;  that  they 
had  provided  themselves  with  burglars'  tools, 
dynamite,  eta,  for  the  purpose  of  breaking 
into  the  safe,  and  <m  the  night  of  tbe  20th 
of  January,  1902,  had  gone  to  Cypress  Lawn, 
where,  finding  the  place  occupied  and  guard- 
ed, they  had  abandoned  the  enterprise,  and 
started  back  to  the  city  about  midnight.  All 
but  one  of  the  party  were  armed  with  pistols, 
that  of  appellant  being  of  44  caliber,  tbe 
others  smaller.  Henderson,  the  witness,  was 
carrying  the  tools  and  dynamite.  In  return- 
ing to  the  dty  they  rode  on  electric  cars  to 
a  point  near  the  junction  of  Mission  and 
Valencia  streets,  where  the  last  car  was  put 
In  the  bam,  and  from  there  they  started  to 
walk  down  Into  the  dty.  They  divided  them- 
selves into  two  parties.  Woods,- Henderson, 
and  Kauffman  going  in  front,  and  Kennedy, 
Ooucher,  and  Courtney  following  at  some  dis- 
tance behind.  While  proceeding  In  this  way, 
those  In  front  were  called  back  by  those 
behind  to  consider  a  proposition  to  break  In- 
to the  office  of  a  coalyard  and  rob  it.  This 
enterprise  was  vetoed  by  Woods,  Kauffman, 
and  Henderson,  and  their  tramp  to  tbe  city 
was  ^resumed  in  the  same  order  as  before. 
When  the  three  who  were  In  advance  got 
to  Seventeenth  street,  on  Valencia,  they  heard 
a  loud  yell  of  alarm  coming  from  the  direc- 
tion of  Eighteenth  and  Valencia,  and  directly 
Goucher  and  Kthinedy  came  running  up. 
Kennedy,  turned  and  fired  a  shot  from  his  pis- 
tol In  the  direction  from  which  they  had 
come,  jumped  over  a  fence,  and  disappeared. 
Ooucher  joined  those  in  front,  remarking  that 
he  was  not  going  to  run.  When  the  four  had 
proceeded  to  a  point  between  Sixteenth  and 
Seventeenth  streets  on  Valencia,  the  deceas- 
ed, in  plain  clothes,  ran  up  behind  them  and 
asked  "Who  has  got  that  gun?"  Henderson, 
tbe  witness,  started  to  get  away,  and  had 
gone  about  25  feet  when  two  shots  rang  out, 
and  were  shortly  followed  by  a  whole  fusil- 
lade.   Henderson  contl^^  J^  ,£§t(3^^<|^ 
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only  saw,  or  thought  he  saw,  as  he  was  leav- . 
ing,  that  the  ai)t)ellant  and  Goucher  were 
shooting  the  man  who  ran  up — Officer  Rob- 
inson. He  also  heard  the  command,  "Throw 
up  your  hands,"  and  thought  it  was  the  voice 
of  appellant.  He  continued  running  along 
Valencia  to  Sixteenth  street,  down  Sixteenth 
street  to  Julian  avenue,  and  along  Julian 
avenue  to  Fifteenth  street.  In  his  flight  he 
was  followed  closely  by  Goucher  and  appel- 
lant, and  he  heard  the  latter  say  to  Goucher 
as  they  ran,  "He  got  me  twice."  At  the  cor- 
ner of  Julian  avenue  and  Sixteenth  street 
some  one  came  up  and  commanded  them  to 
stop,  but  they  continued  to  retreat,  and  some 
shooting  occurred  as  they  were  passing  along 
Julian  avenue  from  Sixteenth  to  Fifteenth 
streets.  One  shot  struck  the  witness  as  be 
was  retreating,  and  he  flred  three  shots  In 
return.  At  Fifteenth  street  be  was  over- 
taken and  arrested  by  Officer  Taylor. 

The  testimony  of  this  witness  was  supple- 
mented by  ample  proof  that  Officer  Robinson 
was  shot  and  killed  at  the  spot  on  Valencia 
street,  between  Sixteenth  and  Seventeenth, 
where  the  fusillade  occurred,  and  It  was  cor- 
roborated In  almost  every  detail  by  the  testi- 
mony of  other  witnesses  and  by  circumstan- 
tial evidence  of  a  very  persuasive  character. 
Officer  Taylor  was  at  the  corner  of  Mission 
and  Fifteenth  streets  when  he  heard  the  shoot- 
ing on  Valencia.  He  ran  to  Sixteenth  and 
up  Sixteenth  to  the  corner  of  Julian  avenue 
in  time  to  encounter  Goucher  and  appellant, 
whom  he  ordered  to  halt,  stating  that  be  was 
an  officer.  They  continued  to  run  along  Ju- 
lian avenue  as  related  by  Henderson,  and 
some  one  flred  at  the  officer.  He  drew  his  pis- 
tol and  flred  at  them.  One  of  his  sbots  would 
account  for  the  wound  received  by  Hender- 
son at  this  point.  The  appellant,  when  subse- 
quently arrested,  was  found  to  be  wounded 
in  two  places,  but  his  wounds  were  probably 
Inflicted  by  Officer  Robinson,  for  Officer  Tay- 
lor noticed  that  he  was  limping  when  he  turn- 
ed Into  Julian  avenue,  and  be  saw  his  com- 
panion (Goucher)  take  him  by  the  arm,  say- 
ing at  the  same  time,  "Come  on,  you  son  of 
a  bitch,"  and  Henderson  heard  him  say  Just 
before  that  "he" — meaning  Officer  Robinson 
— "got  me  twice."  Officer  Taylor  at  the  trial 
positively  identified  appellant  as  the  larger 
of  the  two  men  he  encountered  at  the  corner 
of  Julian  avenue  and  Sixteenth  street,  and 
the.  one  who  had  the  heavier  sounding  pistol. 
Two  overcoats  resembling  'those  worn  by  ap- 
pellant and  Goucher  previous  to  the  shooting 
were  found  the  next  morning  in  a  vacant  lot 
near  by.  and  one  of  them  had  bullet  holes  cor- 
responding to  the  wounds  found  on  appel- 
lant's, body  when  he  was  wrasted  some 
weeks  after  the  murder  at  Portland,  Or.  The 
fatal  wounds  received  b.v  Officer  Robinson 
were  caused  by  44-calil)er  bullets,  and  two 
witnesses  testified  that  a  few  days  before  the 
murder  a  man  resembling  appellant,  and 
wearing  an  overcoat  like  that  found  with 


the  bullet  holes  In  It,  had  been  Inquiring  at 
their  shops  for  short  44  cairtrldges. 

A  number  of  other  circum'stances  corrobo- 
rative of  Henderson's  statement  were  proved. 
Appellant  was  Identified  as  a  visitor  at  the 
place  where  three  of  his  codefendants  lived. 
The  conductors  and  gripmen  on  three  or  four 
different  electric  cars  remembered  the  party 
of  six  men  who  went  out  to  Cypress  Lawn  on 
the  20th  of  January  and  returned  shortly 
after  midnight  to  the  car  barn  near  the  junc- 
tion of  Mission  and  Valencia  streets  and 
started  to  walk  from  that  point  along  Val- 
encia street  to  the  city.  They  did  not  posi- 
tively identify  appellant  as  one  of  the  party, 
but,  aside  from  the  testimony  of  Officer  Tay- 
lor as  to  his  Identity  with  the  man  he  en- 
countei:ed  at  the  comer  of  Julian  avenue  and 
Sixteenth  strt^et,  the  circumstances  proved, 
especially  the  correspondence  of  the  wounds 
on  his  body  with  the  bullet  boles  in  the  over- 
coat found  near  the  spot  where  he  eluded 
Officer  Taylor,  were  sufficient  to  justify  the 
jury  in  concluding  that,  appellant  was  the 
man  who  was  hit  twice  by  Officer  Robinson 
In  the  encounter  on  Valencia  street.  In  short, 
there  was  evidence  sufficient  to  warrant  the 
jury  In  finding  that  the  six  defendants  nam- 
ed in  the  Indictment  went  to  Cypress  Lawn 
for  the  purpose  of  committing  a^  burglary ; 
that,  before  they  went,  flve  of  the  six  armed 
themselves  with  loaded  pistols ;  that  on  their 
return  to  the  city  so  armed,  and  with  bur- 
glars' tools  and  dynamite  in  their  possession, 
Goucher,  Kennedy,  and  Courtney,  who  were 
following  at  some  distance  behind  the  others, 
attempted  to  hold  up  a  Japanese  near  the  cor- 
ner of  Eighteenth  and  Valencia  streets;  that 
his  loud  outcry  attracted  the  attention  of  a 
number  of  people  and  caused  the  trio  to  rim ; 
that  Kennedy  flred  a  shot  as  he  ran  to  in- 
timidate any  possible  pursuer;  that  this  at- 
tracted the  attention  of  Officer  Robinson,  who 
ran  up  to  the  group  composed  of  appellant, 
Goucher,  Henderson,  and  Kauffman,  and  said 
or  did  something  which  made  them  appre- 
hensive that  he  would  arrest  or  search  them, 
and  that  he  would  discover  the  burglars'  tools 
and  dynamite  which  Henderson  was  carry- 
ing; that  this  was  one  of  the  contingencies 
in  view  of  which  the  defendants  had  armed 
themselves;  and  that  In  order  to  avoid  de- 
tection they,  or  some  of  them,  had  immedi- 
ately opened  fire  on  the  officer,  and  that  he 
had  returned  the  flre  of  the  one  who  first 
flre<l  upon  him — the  man  with  the  44-callber 
pistol,  the  bullets  of  which  caused  bis  death. 
Clearly  there  was  no  failure  of  evidence  to 
show  that  Officer  Robinson  was  murdered, 
that  the  murder  was  the  act  of  the  appellant, 
and  that  It  was  willful,  deliberate,  and  pre- 
meditated in  a  legal  sense.  Counsel  for  ap- 
pellant makes  a  general  and  sweeping  charge 
of  unfairness,  and  violation  of  the  well- 
known  rules  of  criminal  procedure  In  the 
conduct  of  the  trial  in  the  superior  court, 
which  we  think  is  entirely  unsupported  by 
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the  record  on  which  he  appeals.  It  Is  true 
that  very  numerous  objections  Interposed  by 
him  to  the  admission  of  evidence  were  over- 
ruled, but  his  objections  were  founded  upon 
an  erroneous  view  of  the  case,  and  the  rul- 
ings of  the  court  were  correct.  He  assumes 
that  the  prosecution  relied  exclusively  upon 
the  theory  that  the  killing  was  done  In  pur- 
suance of  the  conspiracy  to  commit  the  bur- 
glary at  Cypress  Lawn,  and  that  the  appel- 
lant must  therefore  be  convicted  of  murder, 
although  he  did  not  participate  In  the  killing, 
if  it  was  done  by  any  one  of  the  six  persons 
engaged  In  the  conspiracy.  On  this  assump- 
tion he  objected  to  all  evidence  of  the  con- 
spiracy, and  at  the  end  of  the  trial  moved 
to  strike  It  all  out  upon  the  ground  that  the 
conspiracy  ended  with  the  abandonment  of 
the  attempt  upon  the  cemetery  safe  and  be- 
fore the  killing  occuixed.  But  the  case  for 
the  prosecution  did  not  rest  upon  the  doctrine 
of  the  liability  of  one  conspirator  for  the  acts 
of  the  others.  Th6  proof  showed  that  the  ap- 
pellant himself  fired  the  fatal  shot,  and  the 
evidence  as  to  the  preceding  circumstances — 
the  arming,  the  possession  ,of  burglars'  tools, 
etc. — was  material  and  relevant  to  the  mo- 
tives and  probable  line  of  conduct  of  the  ap- 
pellant at  the  time  of  the  killing.  It  is  a 
part  of  the  argument  of  counsel  upon  another 
point,  at  least  that  seems  to  be  his  argument, 
that,  in  the  absence  of  any  evidence  except 
that  of  an  accomplice  (Henderson)  as  to 
what  took  place  at  the  very  time  and  place 
of  the  killing,  the  defendant  may  have  used 
his  pistol  in  self-defense  against  one  who 
did  not  announce  himself  an  officer  and  was 
not  In  uniform.  It  Is  true  that,  whether  we 
regard  the  testimony  of  Henderson  or  not, 
we  are  left  to  conjecture  which  of  the  two, 
appellant  or  deceased,  first  drew  his  pistol 
and  commenced  firing.  Apart  from  all  other- 
evidence  except  that  going  to  show  that  the 
parties  met  and  fought,  and  that  one  was 
wounded  and  the  other  killed,  a  jury  might 
not  be  warranted  in  finding  that  the  survivor 
was  not  acting  In  self-defense.  But  when 
they  are  Informed  thai  the  slayer  was  one 
of  a  party  of  burglars  returning  from  an  un- 
successful attempt,  in  preparation  for  which 
they  had  armed  themselves  with  loaded  pis- 
tols, and  provided  dynamite  and  burglars' 
tools,  then  In  their  possession,  and  that  the 
person  killed  was  a  police  officer  attracted 
to  the  spot  by  a  loud  outcry,  followed  by  the 
discharge  of  a  pistol  by  one  of  the  party, 
they  would  be  warranted  in  concluding  that 
the  officer  did  nothing  more  than  his  duty 
under  the  circumstances,  because  he  had  no 
motive  to  do  more,  and  that  the  parties  who 
had  armed  themselves  for  just  such  a  con- 
tingency, and  who  had  the  strong  motive  to 
prevent  the  discovery  of  the  burglars'  tools 
In  their  possession,  that  they,  or  some  of 
them,  would  put  their  pistols  to  the  use  for 
which  they  were  provided,  and  that  they  de- 
liberately murdered  the  officer  to  escape  de- 
tection.   In  this  view,  all  the  evidence  as  to 


the  conspiracy,  the  arms,  and  the  burglars' 
tools  was  material  and  relevant,  and  all  the 
Incidents  of  the  trip  to  the  cemetery  and 
return,  so  far  as  they  may  have  been  irrele- 
vant, were  entirely  harmless.  People  v.  tool, 
27  Cal.  572.  This  is  especially  true  of  the 
proposal '  to  break  into  the  coalyard.  The 
only  evidence  as.  to  that  was  Henderson's, 
and  he  testified  that  the  appellant  refused  to 
have  anything  to  do  with  it.  The  evidence 
of  Costello  as  to  the  attempt  by  Kennedy, 
Goucher,  and  Courtney  to  rob  the  .Japanese, 
his  outcry,  and  the  flight  of  the  trio,  was  of 
the  res  gestae;  It  was  the  occasion  of  the  shot 
by  Kennedy,  and  of  the  interference  of  the 
officer  which  led  to  his  death. 

The  court  was  not  only  justified  In  over- 
ruling the  objections  to  the  testimony  re- 
garding the  conspiracy  upon  the  ground 
above  set  forth,  but  upon  the  further  ground 
that  upon  the  evidence,  circumstantial  and 
direct,  the  jury  would  have  been  justified  In 
concluding  that  a  part  of  the  common  design 
was  to  resist  arrest  by  the  use  of  the  pistols 
with  which  the  defendants  armed  them- 
selves. People  V.  Pool,  supra.  Pistols  are 
not  used  for  breaking  Into  a' safe;  their  pur- 
pose is  to  kill  those  who  intetfere  to  prevent 
a  burglary  or  arrest  the  perpetrators. 

There  is  some  inconsistency  in  the  conten- 
tion of  cpunsel  that  the  conspiracy  was  at 
an  end  and  that  Henderson  was  an  accom- 
plice. If  the  conspiracy  was  at  an  end,  Hen- 
derson, according  to  his  own  testimony,  was 
entirely  Infaocent  of  the  murder.  He  had  no 
part  In  It  either  in  design  or  act,  and  If  the 
jury  believed  him  his  testimony  alone  fasten- 
ed the  crime  upon  the  appellant. 

It  Is  claimed  that  the  evidence  does  not 
warrant  a  verdict  of  murder  In  the  first  de- 
gree. We  think  It  was  clearly  sufficient.  It 
shows  that  the  appellant  made  preparations 
to  kill  in  connection  with  the  projected  bur- 
glary, and  that,  when  an  officer  approached 
him  under  circumstances  Indicating  the  prob- 
ability that  he  would  arrest  him  or  search 
him,  he  killed  the  officer.  This  Is  sufficient 
evidence  of  a  deliberate  purpose  to  kill,  and. 
If  such  purpose  existed,  the  killing  was  mur- 
der in  the  first  degree. 

Appellant  complains  that  he  was  preju- 
diced by  misconduct  of  the  prosecuting  attor- 
ney during  the  Impanelment  of  the  Jury. 
The  alleged  misconduct  consisted  In  a  state- 
ment made  in  the  hearing  of  the  panel  from 
which  the  jury  was  selected.  In  the  indict- 
ment the  appellant  was  named  Prank  Woods, 
alias  Saint  Louis  Frank.  After  his  arraign- 
ment and  plea  he  moved  the  court  to  strike 
out  the  alias  from  the  Indictment.  The  court 
denied  this  motion,  but  Instructed  the  clerk 
not  to  read  the  words  "alias  Saint  Louis 
Frank"  to  the  jury.  When  the  assistant  dis- 
trict attorney  commenced  his  statement  of 
the  case  to  the  talesmen  preliminary  to  their 
examination  touching  their  qualifications  to 
act,  he  used  this  language:    "The  defendant 

at  the  bar,  Frank  Woods,  alias  Saint  Louis 
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Frank,  William  Henderson" —  At  this  point 
be  was  interrupted  by  counsel  for  the  appel- 
lant, who  excepted  to  the  reading  of  the  alias 
from  the  indictment  and  assigned  it  as  mis- 
conduct The  assistant  district  attorney  anc' 
the  district  attorney  himself,  who  was  pres- 
ent, begged  the  pardon  of  the  court,  and 
there  the  matter  ended.  We  are  not  cited  to 
any  authority,  and  we  know  of  none,  for 
holding  that  the  defendant  in  a  criminal  case 
is  entitled  to  have  any  portion  of  a  valid  in- 
dictment suppressed  during  the  trial  except 
the  charge  of  a  prior  conviction.  But  conced- 
ing that  a  prosecuting  officer  might  be  guilty 
of  misconduct  in  purposely  and  wantonly 
parading  the  fact  that  a  defendant  is  named 
with  an  alias  in  the  indictment,  with  intent 
to  prejudice  him  before  the  Jury,  there  is 
nothing  in  this  case  to  indicate  that  the  pros- 
ecuting attorney  was  actuated  by  any  such 
motive,  or  that  his  using  the  words  complain- 
ed of  was  other  than  an  Inadvertence.  In- 
deed, It  does  not  appear  that  Mr.  Alf  ord,  who 
made  the  statement,  had  any  knowledge  of 
the  instruction  which  the  court  gave  to  the 
clerk  to  avoid  reading  the  alias.  We  do  not 
think  the  discretion  of  the  court  was  abused 
Ip  denying  a  new  trial  on  this  ground. 

It  is  claimed  that  the  court  erred  In  read- 
ing to  the  jury,  as  part  of  his  charge,  section 
189  of  the  Penal  Code,  which  defines  murder 
in  the  first  degree,  and  includes,  among  oth- 
er things,  all  murders  committed  in  the  per- 
petration or  attempt  to  perpetrate  arson, 
rape,  robbery,  burglary,  or  mayhem.  The 
contention  of  counsel  is  that  this  was  mis- 
leading and  confusing,  because  it  seemed  to 
imply  that  under  the  evidence  the  jury  would 
be  warranted  in  finding  that  Officer  Robin- 
son was  killed  by  appellant  or  some  of  his 
codefendants  while  they  were  attempting  to 
commit  a  burglary.  The  charge  of  the  court 
carries  no  such  implication,  and,  unless  it 
can  be  said  that  it  Is  error  to  give  the  full 
legal  definition  of  murder  in  the  first  degree 
on  the  trial  of  an  indictment  for  murder,  the 
appellant  has  no  cause  of  complaint  as  to 
this  part  of  the  charge,  which,  upon  the 
whole,  was  a  clear  exposition  of  the  differ- 
ence between  murder  of  the  first  and  murder 
of  the  second  degree. 

Lastly,  it  is  contended  that  the  court  com- 
mitted a  most  flagrant  and  prejudicial  error 
'In  taking  away  from  the  jury  the  right  to 
find  the  defendant  guilty  of  murder  in  the 
second  degree."  Upon  this  point  counsel 
cites  a  number  of  cases  in  each  of  which  the 
trial  court  had  erroneously  instructed  the 
Jury  to  bring  in  a  verdict  of  murder  in  the 
first  degree  in  case  they  found  certain  facts. 
Nothing  of  the  kind  occurred  in  thi^  case. 
The  court  correctly  defined  the  two  degrees 
of  murder,  and  informed  the  Jury  that  a  vfer- 
dict  of  murder  in  the  first  degree  would  re- 
quire the  imposition  of  a  sentence  of  death, 
unless  they  should  by  their  verdict  fix  the 
penalty  at  life  imprisonment  in  the  state's 
prison.    In  this  connection  the  court  stated 


to  them  what  the  form  of  the  verdict  should 
be  according  as  they  desired  the  infilction  of 
the  one  penalty  or  the  other.  The  omission 
to  give  the  form  of  verdict  of  murder  in  the 
second  degree  cannot  be  regarded  as  an  inti- 
mation that  such  a  verdict  was  out  of  the 
question.  The  Jury  could  not  have  failed  to 
understand  from  the  elaborate  discussion  of 
the  difference  between  the  two  degrees  of 
murder  contained  in  the  charge  of  the  court 
that  they  were  to  determine  by  their  verdict 
of  which  degree  the  defendant  was  guilty,  if 
guilty  at  all. 

The  defendant's  counsel,  as  the  jury  were 
about  to  retire,  requested  the  court  to  fur- 
nish them  with  written  forms  of  verdicts  of 
murder  in  the  second  degree  and  manslaugh- 
ter. This  request  was  refused,  but  there  was 
no  exception  to  the  refusal,  and  we  need  not 
consider  whether  Such  refusal  was  errone- 
ous. 

The  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  McFARXAND,  J.;  ANGEL- 
LOTTI,  J.;   SHAW,  J.;  LOBIGAN,  J. 


(1  Cal.  App.  ») 

OLSEN  T.  W.  H.  BIRCH  &  CO.  et  al. 

(Court  of  Appeal,   First   District,   California. 
June  1,  1903.) 

Execution— Stat  —  Bonds  —  Liability  of 

Sureties. 

A  judgment  against  defendants  for  a  cer- 
tain sum  of  money,  besides  interest  and  costs, 
on  foreclosure  of  liens  on  a  steamship,  provid- 
ing that  the  steamship,  her  engines,  boilers, 
tackle,  apparel,  and  furniture,  were  liable  for 
the  payment  thereof,  is  not  within  Code  Civ. 
Proc.  S  942,  providing  for  a  stay  of  execution 
as  to  judgments  directing  the  payment  of  mon- 
ey; nor  section  943,  as  to  judgments  direct- 
ing the  assignment  of  documents  or  personal 
property  on  the  sale  of  personal  property  on  the 
foreclosure ;  nor  section  944,  as  to  judgments 
directing  the  execution  of  a  conveyance ;  nor 
section  945,  as  to  judgments  directmg  the  sale 
or  deliverjr  of  possession  of  real  estate ;  and 
under  section  949,  providing  that,  in  cases  not 
within  sections  942-945,  the  perfecting  of  an 
appeal  by  giving  the  undertaking  mentioned  in 
section  941  stays  proceedings,  the  execution  of 
an  undertaking  in  twice  the  amount  of  the 
judgment,  as  provided  in  section  942,  was  with- 
out consideration,  and  unenforceable  against 
the  sureties. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  |§  4727-4735.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  O.  S.  Olsen  against  W.  H.  Birch 
&  Co.,  Herman  Zadig,  and  James  Smith. 
From  a  judgment  in  favor  of  plaintiff,  Zadig 
and  Smith  appeal.    Reversed. 

E.  L.  Campbell,  J.  S.  Spilman,  and  A  A. 
Sanderson,  for  appellants.  H.  W.  Hutton, 
for  respondent 

COOPER,  J.  Plaintiff  recovered  a  Judg- 
ment of  foreclosure  and  sale  against  defend- 
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ants  W.  H.  Bircb  &  Co.  and  the  Tukon  & 
Northwestern  Dredging  &  Transportation 
Company,  as  owners  of  the  steamship  City 
of  Dawson,  for  the  foreclosure  of  certain 
Ifens  against  the  said  vessel,  under  the  pro- 
Tisions  of  chapter  6,  |$  813  et  seq.,  of  the 
Code  of  Civil  Procedure,  relating  to  actions 
against  steamers,  vessels,  and  boats.  The 
defendants  appealed  from  the  judgment  and 
decree  so  made,  and  gave  an  undertaking, 
with  appellants  as  sureties,  in  double  the 
amount  of  the  judgment,  for  the  purpose  of 
staying  execution  thereon.  The  judgment 
was  afBrmed  on  appeal  (133  Cal.  479,  65  Pac. 
1032,  85  Am.  St.  Rep.  215),  and  upon  filing 
the  remittitui:  in  the  court  below,  on  motion 
of  counsel  for  plalntlfF,  judgment  was  or- 
dered and  entered  without  nonce  against  the 
appellants,  as  sureties  on  said  undertaking, 
for  the  amount  of  the  judgment,  with  interest 
and  costs.  From  this  judgment  this  appeal 
Is  tatcen. 

The  sole  question  is  as  to  whether  there 
was  any  consideration  for  said  undertaking. 
If  there  was  no  consideration,  the  sureties 
are  not  liable,  and  the  judgment  must  be  re- 
Tersed. 

In  the  judgment  of  foreclosure,  which  was 
the  subject  of  the  former  appeal,  it  was  de- 
creed that  plaintiff  have  judgment  against 
the  Yukon  &  Northwestern  Dredging  &  Trans- 
portation Company  for  the  sum  of  $380, 
besides  Interest  and  costs,  which  judgment 
provided  "that  the  stean^hlp  City  of  Daw- 
son, her  engines  and  boilers,  tadcle,  apparel, 
and  furniture,  are  liable  for  the  payment  of 
the  said  sums;  and  it  is  further  ordered  that 
the  sheriff  of  the  city  and  county  of  San 
Francisco,  state  of  California,  be,  and  he  Is 
hereby,  ordered  and  directed  to  sell  the  said 
steamer,  her  said  engines  ana  boilers,  tackle, 
apparel,  and  furniture,  in  the  manner  pro- 
vided by  law,  and  out  bf  the  proceeds  aris- 
ing from  such  sale  he  retain  his  fees,  dis- 
bursements, and  commissions,"  and  pay  to 
plaintiff  the  amount  so  found  to  be  due  him, 
with  costs-.  The  contention  of  plaintiff  is 
that  this  judgment  is  one  which  "directs  the 
payment  of  money,"  within  the  meaning  of 
section  942,  Code  Civ.  Proc.,  and  that  there 
should  have  been  given,  and  the  undertaking 
was  given.  In  twice  the  amount  of  the  judg- 
ment, and  stayed  the  execution  of  the  judg- 
ment pending  the  appeal.  If  the  judgment 
obtained  in  the  foreclosure  proceedings  was  a 
judgment  directing  the  payment  of  money, 
within  Jthe  meaning  of  the  section  quoted, 
then  the  appeal  bond  is  supported  by  a  valid 
consideration,  but  we  do  not  think  it  was 
such  judgment.  It  was  found  that  the  steam- 
ship City  of  Dawson,  her  engines,  boilers, 
tackle,  etc.,  were  liable  for  the  payment  of 
the  amount  due  plaintiff.  No  personal  judg- 
ment Is  directed  to  be  entered.  In  Owen  v. 
Pomona  Land,  etc.,  Co.,  124  Cal.  331,  67  Pac. 
71,  the  decree  directed  that  plaintiff  recover 
Judgment  against  defendant  for  the  amount 
of  the  several  sums  of  money  named,  and 
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that  the  land  and  stock  be  sold,  and  the 
proceeds  applied  to  the  payment  of  the 
amount  found  due.  The  court  held  that  it 
was  not  a  judgme'nt  directing  the  payment 
of  money,  within  the  meaning  of  section  942, 
and  in  the  opinion  it  said:  "This  language, 
considered  by  itself,  certainly  does  sustain 
the  contention  of  respondent.  But  it  can- 
not be  taken  by  itself,  disconnected  from 
other  parts  of  the  decree;  and,  when  the 
whole  decree  is  read  together,  it  Is  found  to 
be  in  substance  an  ordlna'ry  decree  of  fore- 
closure, in  which  certain  property  is  ordered 
sold,  and  its  proceeds  applied  upon  an  ascer- 
tained debt."  The  case  of  Central  L.  &  M.  Co. 
V.  Center,  107  Cal.  193,  40  Pac.  334,  Is  to  the 
same  effect.  In  speaking  of  a  Judgment  for 
the  direct  payment  of  money  under  section 
942,  the  court  said  in  Kreling  v.  Krellng,  116 
Cal.  460,  48  Pac.  383:  "That  section  is  appli- 
cable to  a  Judgment  which  directs  payment  by 
the  defendant  of  a  specific  amount  of  money, 
and  which  can  be  directly  enforced  by  a  writ 
of  execution,  but  has  no  application  to  a  Judg- 
ment which  may  be  satisfied  in  either  of  two 
or  more  modes,  or  which  cannot  be  enforced 
against  the  defendant  until  after  the  plain- 
tiff has  exhausted  another  remedy,  and  when 
he  is  liable  for  only  a  deficiency  In  the  pro- 
ceeds of  certain  property  which  Is  primarily 
chargeable  therefor."  Section  949,  Code  Civ. 
Proc.,  provides:  "In  cases  not  provided  for 
In  sections  942,  943,  944  and  945  the  perfect- 
ing of  an  appeal  by  giving  the  undertaking, 
or  making  the  deposit  mentioned  in  section ' 
941,  stays  proceedings  In  the  court  below 
upon  the  judgment  and  order  appealed  from." 
The  section  excepts  certain  cases  of  which 
this  Is  not  one.  The  $300  undertaking,  pro- 
vided for  in  section  941,  as  to  damages  and 
costs,  was  given.  Section  943  provides  that 
judgments  directing  the  assignment  or  de- 
livery of  documents  or  personal  property, 
and  Judgments  directing  a  sale  of  personal 
property  upon  the  foreclosure  of  a  mortgage 
thereon,  may  be  stayed  by  the  things  re- 
quired to  be  assigned  or  delivered  being 
placed  in  the  custody  of  such  officer  or  re- 
ceiver as  the  court  may  appoint,  or  by  ex- 
ecuting an  undertaking  In  an  amount  to  be 
fixed  by  the  court  or  a  judge  thereof,  and  In 
the  manner  prescribed  as  to  the  particular 
judgment  Section  944  provides  that  a  judg- 
ment directing  the  execution  of  a  convey- 
ance may  be  stayed  by  the  execution  of  the 
conveyance  and  depositing  it  with  the  clerk. 
Section  945  provides  that,  if  the  judgment 
direct  the  sale  or  delivery  of  the  possession 
of  real  property.  It  may  be  stayed  by  execut- 
ing an  undertaking  to  the  effect  prescribed 
In  the  section,  and  In  the  amount  fixed  by 
the  court. 

We  are  unable  to  escape  the  conclusion 
that,  as  this  case  Is  not  one  provided  for  in 
either  of  the  sections  referred  to  In  section 
949,  the  perfecting  of  the  appeal  by  giving 
the  $300  undertaking  stayed  proceedings  in 
the  court  below  pending  the  appeal.  The  nn- 
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dertaklng  executed  by  appellants  was  un- 
necessaiy,  and  did  not  stay,  tbe  execution, 
and  worked  no  detriment  or  Injury  to 
plaintiff.  Appellants  received  noticing  for 
executing  and  girlng  tbe  undertaking.  Plain- 
tiff did  not  agree  to  forbear,  or  do  any  other 
act  to  his  injury.  In  Powers  v.  Chabot,  93 
Cal.  206,  28  Pac.  1070,  a  Judgment  had  been 
obtained  for  tbe  foreclosure  of  a  chattel 
mortgage.  On  appeal,  in  addition  to  the  $300 
bond,  a  stay  bond  In  double  the  amount  of 
tbe  Judgment  was  g^lven.  It  was  held  that 
the  bond  was  without  consideration  and  void 
as  to  the  sureties.  The  court  said:  "The  un- 
dertaking was  not  given  In  pursuance  of  any 
agreement  between  tbe  parties,  but  simply 
to  secure  a  statutory  privilege.  It  did  not 
have  that  effect,  and  was  therefore  wholly 
without  consideration  and  void,  and  could 
not  be  valid  as  a  common  law  undertaking." 
In  Owen  v.  Pomon»  Land,  etc.,' Co.",  124  Cal. 
333,  57  Pac.  71,  the  Judgment  of  the  court 
below  for  certain  sums  of  money  was  de- 
clared to  be  a  lien  upon  certain  land  and 
water  stock.  An  undertaking  in  proper  form 
was  given  for  $300,  but  no  separate  under- 
taking to  stay  proceedings.  The  court  said: 
"On  tbe  whole,  it  appears  that  this  is  a  case 
not  covered  by  any  provision  of  tbe  statute 
for  tbe  filing  of  an  additional  stay  bond,  and 
proceedings  on  tbe  Judgment  were  therefore 
stayed  by  the  ordinary  undertaking  on  ap- 
peal." It  has  been  universally  held  that  a 
stay  bond,  where  none  is  required,  In  cases 
similar  to  this.  Is  without  consideration  and 
void.  Estate  of  Kennedy,  129  Cal.  38."),  62 
Pac.  64;  Central  Land  &  M.  Co.  v.  Center, 
107  Cal.  193,  40  Pac.  334;  Reay  v.  Butler,  118 
Cal.  113,  50  Pac.  375;  McCalllon,  etc.,  v.  So- 
cietj-,  98  Cal.  443,  33  Pac.  329. 

Plaintiff  claims  that  tbe  bill  of  exceptions 
as  to  tbe  appellant  Smith  cannot  be  consid- 
ered, because  It  was  not  served  and  filed 
within  tbe  time  allowed  by  law.  But  if  it 
be  conceded  that  the  bill  of  exceptions  was 
not  served  in  time,  the  Judgment  roll,  ex- 
clusive of  the  bill  of  exceptions,  shows  the 
error  relied  on. 

The  Judgment  against  appellants  is  re- 
versed. 

We  concur:   HARRISON,  P.  J.;  HALL,  J. 

<1  Cal.  App.  104) 

In  re  THAYER'S  ESTATE. 

LAYMANCE  v.  UTTER. 

(Court   of  Appeal,    First   District,   California. 

June  1,  1905.) 

1.  Appeal  —  B1xecutob.s  —  Obder  Settling 
Accounts— Judgment  Roll  — What  Con- 
stitutes. 

Tiie  judgment  roll  on  an  appeal  from  an 
order  settling  the  accounts  of  an  executor  con- 
sists of  the  petition  and  account  and  reports 
accompanying  tbe  same,  objections  and  excep- 
tions thereto,  findings  of  the  court,  and  the  or- 
der settling  account. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  22, 
Cent.  DiK.  Executors  and  Administrators,  SS 
2248,  2249.] 


2.  Same— Bill  of  Exceptions— Review. 

Where,  on  appeal  from  an  order  settling 
the  accounts  of  an  executor,  the  transcript  in- 
cluded a  decree  of  partial  distribution,  notice 
of  appeal  therefrom,  and  a  remittitur,  they 
could  not  l>e  considered,  not  having  l>een  in- 
cluded in  tbe  bill  of  exceptions  as  required  by 
rule  29  (64  Pac.  xii). 

3.  ExEci'TORS  — ,  Final  Account  —  Settle- 
ment—Jurisdiction. 

Code  Civ.  Proc.  §  1665,  provides  that  dis- 
tribution of  the  estate  of  a  decedent  to  the 
heirs  or  legatees  may  take  place  upon  settle- 
ment of  the  fiual  account,  or  at  any  subsequent 
time;  and  by  sections  1658,  1661,  a,  partial 
distribution  may  be  had  before  settlement  of 
the  final  acco&nt.  Section  946  declares  that  a 
perfected  appeal  stays  all  proceedings  on  the 
judgment  appealed  from,  or  on  matters  em- 
braced therein,  but  that  the  court  below  may 
proceed  upon  any  other  matter  not  affected  by 
the  judgment  appealed  from.  Held,  that  where, 
pending  an  appeal  from  a  decree  of  partial  dis- 
tribution, the  final  account  of  the  executor  was 
settled,  and  on  appeal  from  the  decree  of  set- 
tlement the  account  rendered  was  not  in  the 
transcript,  so  that  it  did  not  appear  that  it 
contained  any  account  of  payments  made  in  con- 
nection with  tile  order  of  partial  distribution, 
and  it  was  not  shown  that  the  settlement  of 
tiie  final  account  determined  any  matter  affect- 
ed by  the  order  of  partial  distribution,  no  er- 
ror in  settling  tbe  final  account  at  such  time 
was  shown. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Prank  H.  Kerri- 
gan, Judge. 

Proceedings  on  the  settlement  of  the  es- 
tate of  N.  D.  Thayer,  deceased,  and  from  a 
Judgment  settling  tbe  final  account  of  Den- 
ton Utter,  as  executor,  M.  J.  Laymance  ap- 
peals.    Affirmed. 

See  76  Pac.  41. 

A.  A.  Sanderson,  for  appellant.  James  H. 
Boyer  and  A.  Boyer,  for  respondent 

HALL,  J.  This  is  an  appeal  by  M.  J.  Lay- 
mance, who  Is  described  in  bis  notice  of  ap- 
peal as  "a  party  in  interest  in  said  estate, 
and  assignee  of  Mary  L.  Flick,  one  of  the 
legatees  and  devisees  under  the  last  will  and 
testament  of  said  N.  D.  Thayer,  deceased," 
from  an  order  settling  the  final  account  of 
the  executor.  Tbe  transcript  contains  no 
bill  of  exceptions  or  statement  authenticated 
in  any  way  by  the  Judge  of  the  trial  court, 
but  contains  certain  documents  certified  to 
by  tbe  clerk,  as  follows:  (1)  A  decree  of  par- 
tial distribution  to  M.  J.  I<aymance,  datetl 
and  filed  February  27,  1903.  (2)  A  notice  of 
appeal  by  the  executor  and  certain  legatees 
from  said  decree,  dated  and  filed  March  G, 

1903.  (3)  Tbe  order  settling  the  final  account 
of  the  executor,  dated  and  filed  April  15, 
1904  (which  is  tbe  order  from  which  this  ap- 
peal is  prosecuted).  (4)  Remittitur  (setting 
out  judgment  of  Supreme  Court  reversing  de- 
cree of  partial  distribution),  dated  April  11, 

1904,  and  indorsed  "Filed  April  10,  1904." 
(5)  Notice  of  appeal,  filed  June  14,  19(«,  and 
tbe  certificate  of  clerk  that  an  undertaking 
on  appeal  In  due  form  was  filed. 

Appellant,  In  his  brief,  states  that  "the 
sole  question  involved  in  and  by  this  appeal 
concerns  the  power  and  jurisdiction  of  tbe 
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Bald  superior  court  to  make  and  enter  an  oi^ 
der  In  said  estate,  settling  and  allowing  tbe 
final  account  of  the  executor  prior  to  tbe 
filing  of  tbe  said  remittitur  In  tbe  superior 
court"  We  are  of  the  opinion  that  such 
question  Is  not  properly  presented  by  tbe 
record  before  us.  It  has  been  held  that  tbe 
Judgment  roll  on  an  appeal  from  an  order 
settling  tbe  accounts  of  an  executor  consists 
of  tbe  petition  and  account  and  reports  ac- 
companying same,  objections  and  exceptions 
thereto  (if  any),  findings  of  tbe  court  (if 
any),  and  ord^r  settling  account  Estate 
of  Isaacs,  SO  Cal.  106;  Estate  of  Page,  07 
Cal.  238;  Miller  y.  Lux,  100  Cal.  609,  35  Pac. 
845,  639.  Tbe  only  one  of  these  documents 
contained  In  this  transcript  Is  the  order  set- 
tling tbe  account  and,  while  there  are  also 
set  forth  a  decree  of  partial  distribution,  a 
notice  of  appeal  therefrom,  and  the  remitti- 
tur, they  are  not  contained  In  a  bill  of  ex- 
ceptions as  required  by  Rule  29  (04  Pac.  xii). 
See.  also,  Nash  t.  Harris,  57  Cal.  242;  Herr- 
llcta  T.  McDonald,  80  Cal.  472,  22  Pac.  290. 
We  therefore  on  this  appeal  can  properly 
take  notice  only  of  tbe  order  settling  the  ac- 
count, which  on  its  face  does  not  disclose  tbe 
fact  relied  on  as  sbow'ing  that  the  eourt  had 
no  Jurisdiction  to  settle  tbe  account 

But  if  It  be  conceded  that  on  tbe  record 
before  us  we  may  examine  the  various  docu- 
ments contained  in  tbe  transcript  we  are  of 
tbe  opinion  that  tbe  court  hod  Jurisdiction 
to  settle  the  account  Tbe  matter  of  settling 
the  final  accounts  of  an  executor  or  admin- 
istrator does  not  necessarily  involve  tbe  mat- 
ter of  distribution  of  tbe  estate  at  all.  Dis- 
tribution of  the  estate  to  the  heirs  or  legatees 
may  take  place  upon  the  settlement  of  tbe 
final  account  or  at  any  subsequent  time.  Sec- 
tion 1605,  C3ode  Civ.  Proc.  One  or  the  other 
of  these  is  the  usual  course,  though  tbe  law 
allows,  under  certain  conditions,  a  partial  dis- 
tribution before  tbe  settlement  of  the  final 
account  Sections  1668,  1661,  Code  Civ. 
Proc.  A  perfected  appeal  "stays  all  further 
proceedings  in  the  court  below  upon  the  Judg- 
ment or  order  appealed  from,  or  upon  the 
matters  embraced  therein;  •  •  •  but  the 
court  below  may  proceed  upon  any  other 
matter  embraced  In  the  action  and  not  af- 
fected by  the  order  appealed  from."  Stetiou 
946,  C/Ode  Civ.  Proc.  Upon  an  order  simply 
settling  a  final  account  no  matter  concern- 
ing tbe  distribution  of  an  estate  would  be 
necessarily  determined.  The  account  ren- 
dered In  this  case  Is  not  In  tbe  transcript 
and  we  must  therefore  assume  that  it  con- 
tained no  account  of  any  payment  made  un- 
der or  in  connection  with  the  order  of  partial 
distribution,  but  only  accounts  of  receipts 
and  payments  of  debts  of  decedent  and  ex- 
penses of  administration,  whicb  are  matters 
proper  to  be  considered  in  a  final  account 
These  matters  are  not  afl'ected  by  or  em- 
braced In  a  decree  of  partial  distribution.  It 
certainly  Is  not  shown  that  the  court  by  Its 
order  settling  the  final  account  of  the  execu- 


tor, determined  any  matter  that  It  did  not 
have  Jurisdiction  to  determine  at  that  time. 
It  lo  no- way  appears  that  any  payment  un- 
der the  decree  of  partial  distribution,  or  any 
expense  Incurred  In  connection  therewith, 
was  presented  by  tbe  final  account  Though 
a  decree  of  distribution  and  a  decree  settling 
a  final  account  are  sometimes  embraced  In 
one  decree  of  court  the  decree  settling  a 
final  account  need  not  necessarily  In  any 
way  aftect'tbe  manner  of'  the  distribution  of 
the  estate. 

Tbe  decree  settling  final  account  Is  af- 
firmed. 

We  coDCor:  HARRISON,  P.  J.;  doOP- 
EB,  J. 

(1  CaL  A.  107) 

SOCIETA  DI  MUTUO  SOCORSO  t.  MAN- 
-    TEIi  et  al. 

(Court   of  Appeal,   First   District   California. 
June  2,  1900.) 

1.  EXECTTTTON    —    StJPPLEMENTABT    PbOCEKD- 

INQ3 — Ordeb— Res  Judicata. 

An  order  in  supplementary^  proceedings,  di- 
rectios  payment  of  a  debt  otring  by  A  to  the 
judgment  debtor,  constituted  a  judgment  on 
wbich  an  execution  might  have  been  issued,  and 
from  wliich  an  appeal  miglit  have  been  talcett, 
so  that,  no  appeal  having  been  taken  within  the 
time  provided,  it  was  res  judicata  as  between 
A  and  the  judgment  creditor,  and  estopped  A 
from  disputing  its  liability  to  such  creditor  in 
any  other  action. 

2.  Same— Matebial  Issubs— Finoinos.  , 

Where,  in  a  suit  to  determine  plaintifTs 
liability  to  pay  certain  money,  plaintiff  alleged 
that  a  judgment  was  rendered  against  it  in 
supplementary  proceedings,  directing  payment 
to, tbe  judgment  creditor  of  its  debtor,  but  that 

Srior  to  the  entry  of  the  judgment  the  debtor 
ad  assigned  the  claim  to  S.,  who  was  not  a 
party  to  such  proceedings,  and  who  claimed  the 
fund,  the  judgment  creditor  pleaded  that  tbe 
judgment  rendered  against  plaintiff  in  ^he  sup;- 
plementary  proceedings,  directing  payment,  haa 
not  been  appealed  from  within  the  time  provid- 
ed, and  was  res  judicata,  such  plea  raised  a 
material  issue,  and  it  was  error  for  the  court 
to  render  judgment  for  plaintiff  without  mak- 
ing findings  tiiereon. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  C.  B.  Hebbard. 
Judge. 

Action  by  Sodeta  di  Mutuo  Socorso  against 
Max  Mantel  and  others.  From  the  Judgment, 
defendant  Mantel  appeals.    Reversed. 

George  B.  l/swrence  for  appellant    James 
A.  Devoto  and  Devoto  &  Richardson,  for  re-- 
snondent  Sodeta  dl  Mutuo   Socorso.    A.  D. 
Spllvalo,  for  respondents  Splivalo  and  FIgone. 

HARRISON,  P.  J.  In  the  complaint  here- 
in the  piaintliT  alleges  that  in  1896  the  appel- 
lants Mantel  et  al.  recovered  a  judgment  In 
the  superior  court  of  San  Francisco  against 
their  codefendant  FIgone  for  $2,230^  upon 
which  an  execution  was  issued,  by  virtue  of 
which  the  sherifit  of  San  Francisco  levied 
irpon  any  moneys  In  their  bands  that  might 
be  owing  from  them  to  said  FIgone,  and  that 
the  said  execution  was  thereafter  returned 
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vrbolly  unsatisfied;  tbat  In  January,  1900, 
Ftgone  recovered  a  judgment  against  tlie 
plaintiff  In  said  superior  court  for  the  sum 
of  $63;  tliat  the  defendant  Spliralo  ciaims 
tliat  tlie  moneys  so  adjudged  to  be  due  from 
it  to  Flgone  were  assigned  to.  bim  prior  to 
tbe  entry  of  said  judgment,  and  prior  to  the 
levy  of  the  execution  in  favor  of  the  appel- 
lants, and  tbat  since  said  assignment  he  has 
l)een  tbe  owner  thereof,  and  claims  that  he 
is  entitled  to  receive  the  amount  of  said  judg- 
ment from  tbe  plaintiff;  tbat  it  still  has  said 
money,  and  is  ready  and  willing  to  pay<it'to 
the. one  entitled  thereto,  but  that  by  reason 
of  the  said  conflicting  claims,  it  does  not  know 
to  whom  it  should  pay  the  same.  It  there- 
fore asked  tliat  all  of  t^e  defendants  appear 
and  set  forth  their  respective  rights  tp  the 
said  money,  and  that  the  court  determine 
which  party  is  entitled  to  the  same.  The  ap- 
pellants answered  the  complaint,  setting 
forth  certain  facts  showing  the  judgment  in 
their  favor  against  Flgone,  and  that,  after 
the  garnishment  upon  the  plaintiff  by  virtue 
of  said  judgment,  they  had  instituted  pro- 
ceedings supplementary  to  the  execution  Is- 
sued thereon,  and  tbat  in  such  proceedings 
the  superior  court  had  determined  tbat  the 
plaintiff  was  indebted  to  Flgone  in  tbe  sum 
of  $63,  and  had  made  an  order  that  the  plain- 
tiff immediately  pay  said  sum  of  money  to 
these  appellants  in  partial  satisfaction  of 
their  judgment  against  Flgone;  that  said 
order  bad  not  been  appealed  from  or  set 
aside,  but  was  in  full  force  and  effect,  and 
had  become  final;  that  by  reason  thereof  tbe 
plaintiff  is  estopped  from  denying  its  indebt- 
edness to  them  in  said  sum  of  $63,  and  from 
alleging  ttiat  there  is  any  controversy  as  to 
whom  It  should  pay  the  same.  They  also 
allege  that  the '  defendant  Spllvalo  has  no 
right  to  or  interest  In  said  money;  that- he 
had  knowledge  and  notice  of  said  supplemen- 
tary proceedings,  and  refused  to  attend  or  be 
present  at  tbe  examination  therein  of  tbe 
plaintiff;  and  that  by  reason  thereof  he  is 
estopped  from  making  any  claim  thereto,  and 
from  denying  that  they  are  entitled  to  re- 
ceive the  same.  Tbe  defendant  Spllvalo,  in 
his  answer  to  the  complaint,  alleged  tbat  he 
was  the  holder  and  owner  of  tbe  judgment 
In  favor  of  Figone,  against  the  plaintiff,  by 
virtue  of  an  assignment  from  Flgone  prior  to 
its  entry  of  the  claim  upon  which  it  was  ren- 
dered. At  tbe  trial  of  tbe  cause  tbe  court 
found  that  the  appellants  had  obtained  tbe 
said  judgment  against  Figone,  and  tbat  un- 
der an  execution  issued  thereon  a  garnish- 
ment liad  been  served  upon  tbe  plaintiff  cov- 
ering all  moneys  due  or  owing  from  it  to 
Figone;  that  prior  to  the  date  of  said  judg- 
ment Figone  had  assigned  to  the  defendant 
Spllvalo  bis  claim  against  the  plaintiff  upon 
which  an  action  was  then  pending,  and  tbat 
in  January,  1900,  Judgment  bad  beea  ren- 
dered thereon  by  tbe  superior  court  in  favor 
of  Flgone  for  the  sum  of  $63.  Upon  these 
findings  of  fact  tbe  court  rendered  judgment 


that  the  plaintiff  pay  to  Spllvalo  tbe  amount 
of  tbe  judgment  against  it,  and  tbat  it  re- 
cover its  costs  from  tbe  appellants.  Tbe  ap- 
pellants moved  for  a  new  trial  upon  several 
grounds,  and  the  said  motion,  taken  upon  a 
bill  of  exceptions,  was  denied.  From  this 
order  the  defendants  Mantel  have  appealed, 
tbe  principal  grounds  urged  upon  the  appeal 
being  that  tbe  decision  was  against  law,  in 
tbat  tbe  court  failed  to  make  findings  upon 
certain  material  Issues  of  fact  presented  by 
their  answer,  e^>eclally  tbat  it  made  no  find- 
ing of  fact  upon  tbe  issues  presented  by  their 
allegations  setting  up  the  proceedings  supple- 
mentary to  execution  upon  their  judgment 
hgainst  Figone. 

At  the  trial  these  appellants  offered  in  evi- 
dence the  record  of  their  supplementary  pro- 
ceedings, and  an  order  of  the  court  made 
therein  directing  the  plaintiff  to  pay  to  them 
tbe  said  sum  of  $63,  to  be  applied  towards 
the  satisfaction  of  their  judgment  against 
Figone,  and  that  said  payment  should  be  and 
operate  as  a  satisfaction  of  tbe  judgment  re- 
covered by  Flgone  against  it,  which  Spllvalo 
claimed  bad  been  assigned  to  him.  This  evi- 
dence Is  not  shown  to  have  been  qualified  by 
any  other  evidence,  and  tbe  appellants  were 
entitled  to  a  finding  thereon  If  the  facts 
thereby  established  were  material  to  the  Is- 
sues before  the  court,  and  if  tbe  effect  of 
such  finding  would  be  to  Invalidate  the  judg- 
ment rendered  upon  tbe  other  findings.  See 
Winslow  T.  Gobransen,  88  CaL  450,  26  Pac. 
504. 

The  order  of  the  superior  court  made  In 
tbe  supplementary  proceedings,  directing  tbe 
payment  by  the  plaintiff  to  these  appellants 
of  $63,  was  "the  final  determination  of  the 
rights  of  tbe  parties  in  the  proceedings,  and, 
in  effect,  constituted  a  judgment  on  which 
an  execution  might  have  been  Issued  and 
from  which  an  appeal  might  have  been  tak- 
en." Bronzan  v.  Drobaz,  93  Cal.  647,  29  Pac. 
254.  No  appeal  having  been  taken  there- 
from, and  tbe  time  for  such  appeal  having 
expired,  the  order  had  become  final.  It  was 
therefore  res  judicata  as  between  tbe  plain- 
tiff herein  and  the  appellants,  and  estopped 
the  plaintiff  from  disputing  its  liability  to 
these  appellants  in  any  other  action.  See 
McCullough  V.  Clark,  41  Cal.  298.  The  aver- 
ments in  the  answer  of  the  appellants  upon 
this  point  raised  a  material  issue  between 
them  ai;d  the  plaintiff,  and,  if  found  by  the 
court  to  be  established  by  evidence,  would 
constitute  a  defense  to  any  right  of  tbe  plain- 
tiff to  withhold  tbe  money  from  them  or  to 
pay  it  to  any  other  party;  and  they  were  en- 
titled to  a  finding  upon  the  truth  of  these 
averments.  If  such  finding  bad  been  made 
in  accordance  with  their  claim.  It  would  have 
countervailed  the  other  findings  made  by  the 
court,  and  necessitated  a  judgment  against 
the  plaintiff  and  In  their  favor  for  the  said 
sum  of  $63.  Tbe  judgment  rendered  by  tbe 
court,  without  making  any  finding  thereon 
was  therefore  a  decision  against  law,  X<tt 
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whlcb  appellants  were  entitled  to  a  new  trial. 
The  order  appealed  from  is  reversed,  and 
the  superior  court  Is  directed  to  grant  a  new 
trial.  , 

We  concur:    COOPER,  J.;  UAIAj,  J. 


(1  Cal.'  App.  116) 

MICHAELSON  v.  FISH. 

(Court  of  Appeal,  Third   District,   California. 
June  3,  1905.) 

1.  Liens— Statites. 

Civ.  Code,  §§  3051,  3052,  providing  that 
a  person  who  makes,  alters,  or  repairs  any  ar- 
ticle of  personal  property,  or  who,  by  labor  or 
skill,  improves  such  article,  may  have  a  special 
lien  thereon,  and  may  retain  possession  until 
his  charges  are  paid,  creates  n  lien  in  favor  of 
a  bailee  for  hire,  to  whom  property  is  "deliv- 
ered" in  the  way  of  his  trade  or  occupation,  and 
who  by  his  labor  and  skill  imparts  additional 
value  thereto,  and  does  not  create  a  lien  in  favor 
of  a  person  who  performs  services  with  reference 
to  personal  property  in  Bis  possession  as  a 
mere  servant. 

2.  Same— Servants. 

Where  defendant  was  employed  as  a  dis- 
tiller to  manufacture  brandy  and  wine  at  an 
agreed  wage,  and,  though  he  had  charge  of  the 
distillery  and  grape  pickers,  he  worked  gen- 
erally about  the  premises,  and  the  brandy  in 
question  was  not  the  sole  product  of  his  serv- 
ices, but  was  the  resnlt  of  the  combined  labor 
of  defendant  and  certain  others,  he  was  not 
entitled  to  a  common-law  lien  thereon  for  his 
wages  and  for  the  value  of  certain  fruit  fur- 
nished by  him  to  his  employer  to  be  used  in  the 
manufacture  of  the  brandy. 

Appeal  from  Superior  Court,  Shasta  Cotin- 
ty;  EMward  Sweeney,  Judge. 

Action  by  Fred  Mlchaelson  against  Frank 
W.  Fish.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Watson  &  Bush,  for  appellant  Eeld  & 
Bartlett,  for  respondent. 

Mclaughlin,  J.  TWs  action  was  brought 
by  plaintiff  to  recover  possession  of  11  casks 
of  brandy,  with  damages  for  withholding 
IKissession  of  the  same.  .  The  defendant,  an- 
swering the  complaint,  denied  that  plaintiff 
owned  or  was  entitled  to  the  possession  of 
the  brandy,  or  had  at  any  time  demanded 
possession  of  the  same.  As  a  special  de- 
fense, end  as  ground  for  affirmative  relief, 
he  alleged:  That  he  was  employed  by  one 
Asnle  Kline  Blckert.  as  a  distiller,  to  make 
and  manufacture  brandy,  at  an  agreed  wage 
of  $75  per  month;  that  he  was  to  receive 
$125  for  certain  fruit  furnished  by  him  to 
said  employer;  that  his  employer  was  using 
plaintiff's  distillery  in  making  said  brandy, 
under  permission  from  plaintiff;  that  he 
worked  under  said  employment  eight  months, 
and  that  no  part  of  his  said  wages,  or  of  the 
money  due  for  said  fruit,  had  been  paid; 
that  be  was  in  possession  of  said  brandy 
until  It  was  wrongfully  taken  from  him  un- 
der a  writ  of  replevin;  that  he  was  entitled 
to  retain  possession  of  the  same  until  be 
was  paid  for  his  labor  in  making  It   The 


prayer  was  that  he  be  adjudged  entitled  to 
the  possession  of  the  brandy,  and,  In  case  It 
could  not  be  returned,  to  Its  value.  The 
findings  recite  that  the  plaintiff  Is  the  owner 
of  the  brandy,  and  that  he  had  demanded 
and  been  refused  possession  of  two  casks 
.  thereof.  The  otheif  facts  were  found  sub- 
stantially as  set  forth  tn  the  answer,  except 
as  to  the  amount  due  for  labor  and  services, 
which  was  fixed  at  $225.  It  is  further  found: 
"That  before  giving  up  possession  of  said 
brandy  he  [defendant]  was  entitled  to  l>e  paid 
for  his  labor  in  making  the  same,  to  the  ex- 
tent of  $225,  which  said  amount  was  a  lien 
upon  said  brandy  for  the  labor  of  defendant 
in  making  the  same."  The  conclusions  of 
law  contained  a  recital  of  like  tenor,  and, 
further,  that  defendant  was  entitled  to  pos- 
session of  the  brandy.  Judgment  was  en- 
tered accordingly,  and  from  this  Judgment, 
and  an  order  denying  bis  motion  for  a  new 
trial,  plaintiff  appeals. 

The  appeal  from  the  Judgment  was  taken 
more  than  six  months  after  the  judgment  was 
made  and  entered,  and  It  must  therefore  be 
dismissed.  Code  Civ.  Proc.  {  039,  subd.  1; 
Heniy  v.  Mergulre,  111  Cal.  1,  43  Pac.  387. 

The  motion  for  a  new  trial  was  based  upon 
an  agreed  statement  of  the  case.  It  con- 
tains no  assignments  of  error,  save  four 
specifications  of  particulars,  in  which  the  evi- 
dence is  insulHcient  to  sustain  the  decision 
of  the  court.  These  specifications  are  as- 
sailed as  being  too  general  and  uncertain. 
We  do  not  think  the  court  or  opposing  coun- 
sel could  have  had  any  doubt  as  to  what  evi- 
dence should  be  put  Into  the  statement,  for 
the  specifications  plainly  point  to  the  par- 
ticular -defect  In  the  proof.  No  objection 
appears  to  have  been  made  that  the  specifi- 
cations were  insufficient,  though  the  court 
evidently  passed  upon  the  motion  with  the 
agreed  statement  before  It.  The  testimony 
appears  to  be  Substantially  embodied  there- 
in. Under  the  liberal  rule  recently  declared 
by  the  Supreme  Court,  the  specifications  are 
entirely  sufficient.  Jones  v.  Goldtree  Broth- 
ers Company,  142  Cal.  383,  77  Pac.  939; 
American  Type,  etc.,  Co.  v.  Packer,  130  Cal. 
462,  62  Pac.  744. 

The  principal  question  presented  by  sucU 
specifications  is  this:  Does  the  ordinary  re- 
lation of  master  and  servant  alone  entitle 
the  servant  to  a  lien  on  a  manufactured  arti- 
cle which  is  In  part  the  product  of  his  labor? 
According  to  the  testimony  of  defendant,  he 
was  employed  to  work  In  this  distillery  as  a 
distiller  and  general  manager.  He  bad 
charge  of  the  distill  and  of  the  grape  pick- 
ers, and  worked  at  anything  and  everything 
about  the  premises.  Aside  from  the  grape 
pickers,  at  least  three  men,  Benton,  Jewell, 
and  Rlckert,  assisted  in  making  the  brandy. 
After  being  manufactured,  the  brandy  was 
stored  In  his  cellar,  with  his  consent,  and 
by  direction  of  llrs.  Rlckert  All  this  was 
during  his  employment  as  above  mentionedi 
That  he  had  no  special  possession  of  the 
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brandy  before  or  during  the  manufacture 
thereof,  for  any  purpose  or  In  any  sense,  is 
clear.  His  possession  during  the  term  of  his 
employment  was  the  possession  of  his  em- 
ployer, under  every  rule  governing  the  rela- 
tion of  master  and  servant  Ledley  v.  Hays, 
1  Cal.  ICl;  Goodwin  v.  Garr,  8  Cal.  «15; 
•  People  V.  Perini,  94  Cal.  575,  29  Pac.  1027. 

Our  statutory  provisions  are  but  re-enact- 
ments or  extensions  of  the  common  law  re- 
lating to  liens  of  this  character.  Under  both, 
a  person  who  makes,  alters,  or  repairs  any 
article  of  personal  property,  or  who  by  labor 
or  skill  improves  such  article,  will  have  a 
special  lieu  thereon,  and  may  retain  posses- 
sion until  his  charges  are  paid.  Jones  on 
Liens,  S  731  et  seq.;  Civ.  Code,  if  3031,  3052. 
But  this  lien  exists  only  "in  favor  of  a  bailee 
for  hire,  who  takes  property.  In  the  way  of 
his  trade  and  occupation,  and  by  his  labor 
and  skill  Imparts  additional  value  to  It." 
Jones  on  Liens,  {  731.  In  other  words,  if 
personal  property  is  delivered  to  a  person, 
either  for  the  purpose  of  having  another  arti- 
cle tuade  from  It,  as  gold  for  a  ring,  leather 
for  a  harness,  or  lumber  for  a  desk,  or  for 
the  purpose  of  having  it  altered,  repaired,  or 
Improved,  the  person  having  special  posses- 
sion for  any  of  the  purposes  mentioned,  and 
who  performs  the  service  required  of  him, 
will  have  a  special  lien  on  the  article  for  his 
charges  as  long  as  be  retains  possession  of 
the  same.  But  this  is  far  from  saying  that 
any  employ^  will  have  a  Hen  on  any  article 
manufactured  during  the  course  of  his  em- 
ployment. Such  a  doctrine  would  not  only 
result  In  a  babel  of  voices,  each  claiming  a 
lien  on  the  product  of  factory,  mill,  and 
forge,  but  would  paral.vze  every  Industry, 
where  many  perform  their  part.  In  manufac- 
turing the  infinite  variety  of  articles  now 
upon  our  markets.  It  is  indispensable  to  this 
character  of  Hen  that  the  person  asserting 
It  should  have  an  independent  and  exclusive 
possession  of  the  property.  Grlnnell  v.  Cook 
CN.  X.)  38  Am.  Dec.  C(i3;  Holllngsworth  v. 
Dow,  19  Pick.  228.  Nay,  more,  be  must  have 
such  possession  personally,  or  by  an  agent, 
before  and  during  the  service  required,  and 
for  the  particular  purpose  of  rendering  some 
service  in  making,  repairing,  altering.  Im- 
proving, or  mayhap  protecting,  the  article 
upon  which  he  claims  a  lien.  McDearmld 
V.  Foster  (Or.)  12  Pac.  810,  817;  Wenz  v. 
McBrlde  (Colo.  Sup.)  36  Pac.  1103;  Jones  on 
Liens,  §  731  et  seq.  ' 

Applying  these  principles  to  the  case  at 
bar,  we  are  forced  to  the  conclusion  that  not 
one  element  essential  to  this  character  of 
lien  existed.  Viewing  the  evidence  In  the 
light  most  favorable  to  respondent's  conten- 
tion; going  even  farther,  and  conceding  that 
be  was  employed  as  a  distiller  and  did  noth- 
ing else— still  his  lien  must  fall.  Whether 
his  position  was  bumble  or  exalted,  his  du- 
ties special  or  general,  he  was  still  a  serv- 
ant. His  rights  and  duties  were  both  gov- 
erned by  the  law  pertaining  to  the  relation 


of  master  and  servant.  He  could  not  be  a 
bailee  In  any  sense,  must  lees  for  hire;  for 
his  possession,  in  any  event,  would  be  the 
possession  of  his  employer.  He  could  not, 
and  did  not,  have  that  Independent  and  ex- 
clusive possession  of  the  brandy  indispensa- 
ble to  the  lien  claimed.  Neither  before  nor 
during  the  manufacture  did  be  have  posses- 
sion of  the  brandy,  or  the  fruit  from  which 
it  was  made,  any  more  than  Jewell  or  Ben- 
ton, or  the  grape  pickers,  his  co-workers,  had. 
None  of  these  co-workers  had  possession,  and 
neither  did  be.  The  possession  was  In  the 
Employer,  whose  servants  they  all  were,  dur- 
ing the  entire  process  of  making  the  brandy. 

It  may  be  claimed  that  he  had  obtained 
possession  of  the  brandy  after'  it  was  made. 
Waiving  the  evidence,  which  shows  conclu- 
sively that  the  liquor  was  In  the  actual  or 
constructive  possession  of  the  employer  all 
the  time,  such  possession  could  not  avail 
him  here,  for  we  have  seen  that  such  a  pos- 
session Is  not  an  element  In  this  class  of 
liens.  If  an  employ^  In  a  manufacturing  ea- 
tabiishment  could  obtain  a  lieu  by  simply 
securing  iKtssession  of  a  keg  of  pickles,  a 
box  of  crackers,  or  a  bolt  of  cloth,  accord- 
ing to  the  nature  of  his  work,  resulting 
chaos  would  compel  a  repeal  of  the  law  un- 
der which  such  lien  obtained.  And  then  re- 
spondent's service  was  not  special,  as  being 
confined  to  the  distill  or  the  manufacture  of 
this  brandy.  Sour  wine  was  made,  and  he 
himself  says  be  picked  fruit,  looked  after 
the  men,  kept  the  books,  did  some  grubbing 
and  carpenter  work,  papered  the  bouse,  haul- 
ed stuff  to  Redding,  and  did  "most  every- 
thing while  be  was  there,"  all  during  the 
term  of  this  employment. 

Neither  was  the  brandy  the  sole  product 
of  his  service.  He  Informs  us  that  at  least 
three  men,  besides  the  grape  pickers,  assist- 
ed in  making  the  brandy.  Others  employed 
with  him  by  the  same  master,  under  separate 
and  distinct  contracts  of  employment,  con- 
tributed their  labor,  and  even  the  plaintifT 
furnished  his  fruit.  Under  these  circum- 
stances there  could  be  no  Hen.  It  might 
as  well  be  claimed  that  the  product  of  the 
loom  is  subject  to  the  lien  of  any  of  the  many 
persons  whose  fingers  deftly  contributed  to 
its  texture,  color,  or  finish.  As  was  well 
said  by  our  Supreme  Court:  "We  know  of 
no  principle  of  law  which  authorizes  an  em- 
ploye to  take  or  retain  property  of  bis  em- 
ployer until  his  wages  have  been  paid."  E^ 
parte  Oorran  (Cal.)  41  Pac.  464.  That  no  lien 
exists  in  favor  of  a  person  situated  as  re- 
spondent was  has  been  the  uniform  holding 
wherever  the  question  has  arisen.  Mclntyre 
V.  Carver  (Pa.)  37  Am.  Dec.  519;  Fitzgerald 
V.  Elliot  (Pa.)  29  Atl.  346,  42  Am.  St.  Rep. 
812;  Jleoliem  on  Agency,  §  676;  Lawrence  v. 
Pliy  (Or.)  41  Pac.  673. 

The  court  having  found  that  appellant  was 

the  owner  of  the  brandy,  It  followed  that  he 

was  entitled  to  possession,  unless  respondent 

had  some  legal  right  to  withhold  such  pos- 
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sessioii.  The  materiality  of  the  findings  or 
decision  that  respondent  bad  a  lien  and  was 
entitled  to  possession  ontU  bis  wages  were 
paid  is  tberefore  apparent  Tbe  evidence  is 
Insufficient  to  Justify  or  sustain  tbe  last- 
mentioned  findings. 

Tbe  appeal  from  tbe  judgment  Is  dismiss- 
ed, and  tbe  order  denying  tbe  motion  for  a 
new  trial  Is  reversed,  and  a  new  trial  granted. 


We  concur:    CHIPM.AN,  F.  J.;  BUCKLES, 


J. 


0  Cal.  A.  85) 

In  re  STLVAR'S  ESTATB. 

(Court   of   Appeal,    First   District,   California. 

May  26,  1905.) 

1.  Admihistbatobs  —  CoNOucT  —  Account 
— Dei-at. 

Where,  on  tbe  hearing  of  an  application  to 
settle  an  administrator's  third  account,  it  ap- 

S eared  that  the  administrator  had  paid  a  din- 
end  to  creditors,  as  ordered  by  tbe  court,  and 
had  obeyed  all  of  the  court's  orders  in  the  es- 
tate, that  every  item  of  the  account  was  cor- 
rect, and  that  there  was  still  undisposed  of  at 
tbe  hearing  property  of  the  appraised  value  of 
$2,750,  tbe  fact  that  the  estate  bad  been  pend- 
ing several  years,  during  which  there  had  been 
litigation  which  was  appealed  to  the  Supreme 
Court,  did  not  establish  that  the  administrator 
had  willfully  or  negligently  caused  the  delay. 

2.  Same  —  Interest  —  Liability  of  Aduin- 
isfb  atob— o  b  jecti o  n . 

Under  Code  Civ.  Proc  t  1635,  declaring 
that  on  the  day  appointed,  or  any  subsequent 
day  to  which  the  hearing  may  be  postponed  by 
tbe  conrt,  any  person  interested  in  tbe  dece- 
dent's estate  may  appear  and  file  his  exceptions 
in  writing  to  the  admioistrator's  account  and 
contest  the-  same,  an  objection  that  the  ad- 
ministrator should  be  charged  with  Interest  for 
the  use  of  the  funds  of 'the  estate,  not  stated 
in  tbe  written  grounds  of  contest  of  an  ad- 
ministrator's third  account,  was  unsustainable. 
8.  Samb— Pleading. 

An  objection  to  an  administrator's  third 
account  that  he  had  not  accounted  for  all  the 
estate  of  the  decedent  which  had  come  into  his 
possession  was  insufficient  to  raise  a  contention 
that  tbe  administrator  should  l>e  charged  with 
interest 
4.  Same— Patmbnt  or  Debts— Orders. 

Under  Code  Civ.  Proc.  §  1647,  providing 
that  on  settlement  of  tbe  ac(;ounts  of  an  admin- 
istrator or  executor  tbe  court  shall  make  an 
order  for  the  payment  of  the  debts  as  the  cir- 
cnmstances  of  the  estate  require,  where  on  the 
settlement  of  an  administrator's  third  account 
a  balance  of  cash  was  shown  to  be  in  the  hands 
of  the  administrator,  it  was  error  for  the  court 
to  refuse  to  grant  an  order  for  the  payment  of 
debts,  and  to  make  an  order  merely  directing 
tbe  administrator  to  close  tbe  estate  and  have 
the  proceeds  thereof  distributed  among  tbe  cred- 
Itora  at  tbe  earliest  possible  date. 

Appeal  from  Superior  Court,  Santa  Criiz 
County;  Lucas  F.  Smith,  Judge. 

Judicial  settlement  of  tbe  accounts  of  tbe 
administrator  of  the  estate  of  Jaclcson  Syl- 
var,  deceased.  From  an  order  settling  tbe 
administrator's  third  account,  and  from  an 
order  refusing  to  revoke  tbe  letters  of  ad- 
mlnistratioii,  certain  creditors  appeal.  Af- 
firmed. 

Charles  B.  Younger.  Jr.,  for  appellant 
Lindsay  A  Cassln,  for  respondent 


I  COOPER,  J.  Two  appeals  from  orders  of 
tbe  superior  court  are  brought  up  in  this 
record;  the  one  from  an  order  settling  the 
third  account  of  tbe  administrator,  and  the 
other  from  an  order  refusing  to  revoke  the 
letters  of  administration. 

Tbe  account  purported  to  give  a  detailed 
and  Itemized  statement  .of  all  sums  received 
and  of  all  amounts  paid  out  during  tbe  pe- 
riod covered  by  It  This  account  was  con- 
tested by  appellants,  creditors  of  tbe  es- 
tate, who  filed  tbeir  objections  in  writing  to 
"each  and  e^ery  Item  of  disbursements 
therein  contaiped,  except  tbe  items  ot  taxes, 
upon  each  of  the  following,  grounds,  to  wit: 
(1)  That  In  rendering  said  account  said  ad^ 
mlnistrator  did  not  produce  or  file  vouchers 
therefor.  (2)  That  said  administrator  d(d 
not  pay  the  same.  (3)  That  such  Item  Is  not 
an  expense  of  administration  of  said  estate. 
(4)  That  tbe  charge  thereof  is  excessive,  and 
more  than  the  reasonable  value  thereof.  (5) 
That  such  item  is  not  a  proper  or  legal 
charge.  (6)  That  such  item  is  not  a  neces- 
sary expense  of  administration.  (7)  That 
said  administrator  has  not  accounted  for  all 
tbe  estate  of  said  deceased  which  bos  come 
to  his  possession." 

Tbe  bill  of  exceptions  shows  that  upon  the 
hearing  "each  and  every  item  set  forth  In 
said  account  was  proven  by  competent  tes- 
timony to  be  true,  with  tbe  exception  of 
those  items  the  consideration  of  which  has 
been  continued  until  the  hearing  of  tbe  final 
account  In  said  tnatter."  Appellants  do  not 
now  attempt  to  attack  any  Item  In  tbe  ac- 
count nor  do  they  claim  that  the  finding  as 
to  any  Item  is  unsupported  by  tbe  evidence. 
Tbe  main  contention  is  that  the  adminis- 
trator has  neglected  for  an  unreasonable 
time  to  have  tbe  money  on  hand  distributed 
or  paid  to  the  creditors,  and  that  be  deposit- 
ed the  money  on  hand  with  one  Hoffman, 
who  mingled  It  with  his  own  and  used  it  ta 
some  extent  in  his  own  business.  ' 

In  regard  to  the  delay,  while  it  is  true  tbe 
estate  has  been  pending  several  years, 
there  is  nothing  in  tbe  record  to  show  tliat 
tbe  administrator  has  willfully  or  negligent- 
ly caused  the  delay.  There  are  many  cases 
in  which  tbe  settlement  of  estates  is  una- 
voidably delayed  without  the  fault  of  tbe 
administrator.  In  this  case  it  appears  that 
there  was  litigation  which  went  to  tbe  Su- 
preme Court  In  all  cases  where  tbe  admin- 
istrator is  called  upon  to  pay  tbe  penalty 
of  his  neglect  by  being  charged  with  inter- 
est or  by  removal  from  bis  trust,  it  is  ineum- 
ttent  upon  tbe  party  alleging  such  neglect  to 
prove  it  All  presumptions  are  In  favor  ot 
tbe  regularity  of  the  management  of  the 
estate  by  the  administrator.  Here  the  ad- 
ministrator appears  to  have  paid  a  dividend 
to  tbe  creditors  as  ordered  by  the  court,  and 
to  have  obeyed  all  orders  of  the  court  in  the 
estate.  Tbe  account  filed  Is  tbe  third  ac- 
count and  each  and  every  itora  was  found 
to  be  correct    There  was  still  on  band  uo- 
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disposed  of  at  the  time  of  the  hearing  In  the; 
court  below  property  of  the  appraised  value 
of  f2,750. 

In  regard  to  the  money  having  been  de- 
posited  with,  and  to  some  extent  used  by, 
Hoffman,  It  does  not  appear  that  the  ad- 
ministrator consented  to,  or  was  In  any  way 
privy  to,  such  use.  The  administrator  never 
used  any  of  the  money  himself,  nor  received 
anything  for  its  use.  We  are  not  prepared 
to  say  that  an  administrator  may  not  deposit 
the  funds  of  the  estate  with  a  private  bank- 
er or  with  an  Individual.  In  many  cases  It 
would  be  the  safer  course  to  do  so.  But, 
aside  from  this,  a  concinsive  answer  to  ap- 
pellants' claim  that  the  administrator  should 
be  charged  with  interest  is  the  fact  that  no 
such  claim  is  stated  In  the  written  grounds 
of  contest.  The  Code  provides  (Code  Civ. 
Proc.  i  1630);  "On  the  day  appointed,  or  any 
subsequent  day  to  which  the  hearing  may 
be  postponed  by  the  court,  any  person  in- 
terested in  the  estate  may  appear  and  file 
his  exceptions  in  writing  to  the  account,  and 
contest  the  same."  The  object  of  the  section 
Is  that  an  issue  shall  be  made  in  the  trial 
court  aa  to  the  items  contested,  or  with 
which  It  is  sought  to  charge  the  administra- 
tor. It  was  Intended  that  the  administra- 
tor should  know  the  items  contested  or  the 
matters  in  regard  to  which  he  is  claimed  to 
have  been  delinquent,  so  that  he  may  come 
into  court  with  his  evidence,  prepared  to 
meet  or  explain  any  exception  taken  to  his 
account.  The  Issues  are  thus  made  by  the 
verified  account  and  the  written  exceptions 
died  to  it.  The  method  is  simple,  and  de- 
signed to  save  the  time  of  the  court  being 
taken  up.  by  uncontested  matters.  In  the 
Estate  of  More,  121  Cal.  639,  54  Pac.  148,  the 
same  view  was  taken,  and  It  was  there  said 
the  person  desiring  to  contest  the  account  uf 
an  executor  or  administrator  "must  file  bis 
exceptions  in  writing  to  the  account,  setting 
out  specifically  the  grounds  of  his  objections, 
and  at  the  hearing  he  should  be  held  lim- 
ited to  the  exceptions  so  presented." 

Appellants  contend  that  the  claim  that 
the  administrator  should  bfe  charged  with 
interest  Is  supported  by  the  statement  "that 
said  administrator  has  not  accounted  for  all 
the  estate  of  said  deceased  which  has  come 
to  his  possession."  Under  the  most  liberal 
rules  of  pleading  we  could  not  hold  that  a 
penalty  for  delay  In  settling  an  estate,  or 
Interest  allowed  as  a  penalty  for  depositing 
the  money  with  Hoffman,  is  "estate  which 
has  come  to  his  possession."  The  admin- 
istrator has  received  no  interest,  profit,  or  in- 
come from  the  estate.  It  has  been  said  that 
in  the  absence  of  exceptions  the  court  may 
inquire  into  any  matter  in  the  settlement  of 
an  account  which  may  seem  objectionable, 
and  may  pass  Judgment  thereon;  but  such 
rule  does  not  apply  to  any  matter  by  which 
It  is  sought  to  Impose  a  penalty  upon  the 
administrator,  nor  to  cases  where  the  parties 
have  appeared  and  made  their  objections 
In  writing,  as  they  did  in  this  case. 


The  law  provides  (Code  Civ.  Pro<;.  §  1(547) 
that  "upon  the  settlement  of  the  accounts 
of  the  executor  or  administrator,  as  required 
In  this  chapter,  the  court  must  make  an  or- 
der for  the  payment  of  the  debts,  as  the  cir- 
cumstances of  the  estate  require."  The  sec- 
tion evidently  makes  it  the  duty  of  the  court, 
when  there  is  money  on  hand,  to  make  an 
order  for  the  payment  of  the  debts.  If  there 
are  not  sufficient  funds  on  hand  with  which 
to  pay  the  debts,  the  court  must  specify  in 
the  decree  the  sum  to  be  paid  to  each  cred- 
itor. Here  the  account  shows  a  balance  of 
cash  on  hand  of  16,757.47.  The  court  re- 
fused to  make  an  order  for  the  payment  of 
the  debts  of  the  estate,  but  made  an  order 
directing  the  administrator  "to  close  the 
said  estate,  and  have  the  proceeds  thereof 
distributed  among  the  creditors  at  the  earli- 
est possible  date."  Petitioners  were  cred- 
itors in  a  large  amount,  and  asked  for  an  or- 
der to  the  administrator  for  the  payment  of 
the  debts  of  the  estkte.  They  were  entitled 
to  such  order,  or  to  an  order  directing  a  divi- 
dend to  the  extent  that  the  funds  on  hand 
would  Justify. 

The  order  refusing  to  revoke  the  letters 
of  administration  was  correct,  for  the  rea- 
sons herein  stated  in  discussing  the  appeal 
from  the  order  allowing  the  account.  A  fur- 
ther separate  discussion  of  the  latter  order 
would  serve  no  useful  purpose. 

The  order,  in  as  far  as  it  settles  the  ac- 
count, is  aflBrmed.  The  order,  as  to  a  dis- 
tribution of  the  unsold  estate,  and  denying 
a  dividend  to  the  creditors,  is  reversed,  and 
the  court  directed  to-amend  and  modify  Its 
order  so  as  to  direct  a  dividend  to  the  cred- 
itors in  accordance  with  the  views  herein 
expressed.  The  order  refusing  to  revoke  the 
letters  of  administration  is  affirmed.  Appel- 
lants are  entitled  to  their  costs  on  this  ap- 
peal. 

We  concur:    HALL,  J.;  HARRISON,  P.  J. 

(7  Cat.  Unrep.  212) 
WHITE  v.  WISE  et  al. 
(Court  of  Appeal,  Third   District,   Olifomia. 
Mnj  20,  1005.) 

Appeal— Reuand  —  Proceedihos  Below— 
Judgment. 

Wiiere  a  judj^ment  for  plaintiff  was  revers- 
ed on  appeal,  with  directions  to  render  judg^ 
ment  for  defendant  as  prayed  in  the  answer, 
which  was  that  the  prater  of  the  complaint  be 
denied,  and  that  plaintiff  take  nothing  by  the 
action,  and  that  defendant  have  judgment 
against  plaintiff  for  costs,  a  judgment  rendered 
that  the  prayer '  of  plaintiff  l>e  denied,  that 
plaintiff  take  nothing  by  the  action,  and  that 
defendant  have  judgment  against  plaintiff  for 
costs,  and  ia  entitled  to  "appropriate  process" 
to  enforce  the  judgment,  and  every  part  there- 
of, wiui  not  objectionable,  as  granting  more  re- 
lief than  demanded,  in  so  far  as  it  awarded 
process  to  enforce  the  Judgment. 

Appeal  from  Superior  Court,  Mendocino 
County;  M.  S.  Sayre,  Judge. 

Action  by  Frankie  White  against  John  H. 
Wise  and  others.  From  a  Judgment  In  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 
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W.  T.  Baggett,  W.  H.  IJnforth,  and  J.  T. 
White,  tor  appellant  W.  H.  Langford,  for 
respondents. 

McLAUGHIilN,  J.  Upon  a  former  appeal 
In  this  case,  the  judgment  In  favor  of  the 
respondent  there,  the  appellant  here,  was 
reversed  by  the  Supreme  Court,  "-with  direci- 
tlons  to  the  lower  court  to  enter  Judgment  on 
the  findings  for  the  appellant  as  prayed  for 
In  this  answer."  White  v.  Wise,  134  Cal. 
613,  66  Pac.  939.  The  appellant  mentioned 
there  was  Wise,  the  respondent  here,  and 
the  prayer  of  his  answer  was  as  follows: 
"That  the  prayer  _of  said  complaint  may  be 
denied,  and  that  said  plaintifT  take  nothing 
by  this  action,  and  that  this  defendant  have 
judgment  against  plaintltf  for  bis  costs  here- 
in inctured."  Upon  the  receipt  of  the  remit- 
titur the  lower  court,  on  motion,  rendered 
judgment  as  follows:  "Now,  therefore,  In 
pursuance  of  the  premises,  and  in  accordance 
with  judgment,  decision  and  direction  of  the 
said  superior  court,  •  *  •  It  is  ordered, 
adjudged,  and  decreed  that  the  prayer  of 
plaintift  herein  be,  and  the  same  is  hereby, 
denied;  that  the  said  plalntift  shall  take 
nothing  by  this  action;  and  that  the  defend- 
ant John  H.  Wise  shall  have  and  is  hereby 
given  judgment  against  said  plaintiff 
Frankie  White  for  his  costs  herein  incurred, 
amounting  to  the  sum  of  $153.80.  And  taid 
defendant  it  entitled  to  and  shall  have  any 
appropriate  process  of  this  court  to  enforce 
said  judgment  hereby  given,  and  each  and 
every  part  thereof."  It  is  conceded  that,  but 
for  the  concluding  clause  in  said  judgment, 
there  coiild  be  no  pretext  for  this  appeal. 
Notwithstanding  appellant's  strenuous  ob- 
jections to  the  language  italicized,  we  can- 
not refrain  from  saying  that  this  is  an  in- 
stance where  "much  ado  about  nothing"  has 
operated  to  vex  an  adverse  litigant,  and 
needlessly  consume  the  time  of  the  court. 
The  successful  defendant  would,  under  the 
law,  be  entitled  to  appropriate  process  to 
"enforce  said  judgment,  and  every  part 
thereof,"  regardless  of  this  clause,  which 
could  give  him  no  more. 

This  appeal  is  without  merit,  and  hence 
the  judgment  is  affirmed,  with  $.50  damages, 
and  the  superior  court  is  directed  to  in- 
clude this  sum  of  money  in  the  judgment. 
In  addition  to  other  costs. 

We.  concur:  CHIPMAN.  P.  J.;  BUCK- 
LES, J. 

(1  Cal.  App.  J2) 

IDOL  V.  SAN  FRANCISCO  CONST.  CO. 

(Court  of  Appeal,  Third   District,   California. 
May  31,  1905.) 

1.   CONTBACTS    —   PEBrORUANOB   —   EvinENCB 

—Sufficiency. 

In  an  action  on  a  contract  whereby  de- 
fendant employed  plainti6F  to  transport  men  to 
defendant's  camps,  held,  that  the  evidence  was 
safficient  to  establish  tliat  plaintiff  had  traus- 


gorted  a  certain  number  of  men  for  whom  he 
ad  not  l>een  paid. 

2.  Evidence— Obioinai  Entbies. 

On  an  issue  as  to  the  number  of  men  plain- 
tiff had  hauled  from  a  certain  place  to  defend- 
ant's camp,  plaintiff  produced  a  book,  and  tes- 
tified that  he  bad  entered  in  it  the  names  of 
the  men  sent  out  by  him  up  to  a  certain  date, 
and  that  after  that  he  copied  the  names  in  the 
l>ook  from  the  waybills  when  the  men  were 
hauled,  and  that  the  book  was  correctly  kept. 
Held,  that  tbcL  book  was  admissible  as  a  book  of 
original  entries  up  to  the -time  when  the  names 
were  copied  from  the  waybills. 

[Ed.  Note. — For  cases  iu  point,  see  vol.  20, 
Cent  Dig.  Evidence,  U  1453-1462.] 

3.  /  Evioerce—Adm issioK— Harmless    E bbob. 

On  an  issne  as  to  the  number  of  passen- 
gers plaintiff  had  carried  for  defendant  any 
error  in  admitting  a  certain  book  kept  by  plain- 
tiff in  evidence  was  immaterial,  where  .his  evi- 
dence as  to  the  number  of  passengers  carried 
and  not  paid  for  was  uncontradicted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  li  4161-4166.] 

Appeal  from  Superior  Court,  Mendocino 
County;  J.  M.  Mannon,  Judge. 

Action  by  P.  H.  Idol  against  the  San  Fran- 
dseo  Construction  Company.  E^m  an  order 
denying  defendant's  motion  for  a  new  trial, 
it  appeals.    Affirmed. 

W.  H.  Chapman,  for  appellant  ^  Tbos.  Ca- 
rotbers,  for  respondent. 

BUCKLES,  J.  The  appeal  comes  up  from 
the  order  of  the  lower  court  denying  the  ap- 
pellant's motion  for  a  new  trial.  An  agreement 
was  entered  into  between  the  respective  par- 
ties whereby  the  respondent  agreed  to  pay 
the  plaintiff  the  sum  of  $1  each  for  carrying 
men  from  Uklah  to  its  camps  along  the  line 
of  the  extension  of  the  California  &  North- 
western Railway  Company  from  Uklab  to 
Wiilits.  There  is  a  conflict  in  the  evidence  as 
to  whether  the  number  of  laborers  were  to 
be  paid  for  who  were  placed  on  the  wagons 
and  stages,  waybilled  to  the  camps  of  the  de- 
fendant, or  whether  it  was  the  number  of 
men  who  should  be  delivered  at  the  camps 
and  received  by  defendant  The  court  held 
that  plaintiff's  contention  was  correct  and  by 
this  court,  under  the  well-settled  rule  that 
where  there  is  a  substantial  conflict  in  the 
evidence,  the  judgment  will  not  be  disturbed. 

The  other  assignments  of  error  are  as  to 
the  Introduction  of  an  account  book.  The 
plaintiff  bad  testified  that  "there  was  due  ' 
him  on  the  agreement  the  sum  of  $442,  and 
that  much  is  unpaid  at  the  rate  of  $1  a 
head."  Another  witness  stated  that  "442  had 
been  hauled  that  had  not  been  paid  for."  In 
rebuttal  of  this,  the  defendant  showed  that 
the  number  had  not  been  received.  Consid- 
ering that  the  agreement  was  that  all  who 
were  taken  in  the  vehicles,  waybUled  for  de- 
fendant's camps,  served  as  the  basis  for 
charging  $1,  then  the  evidence  produced  by 
plaintiff  is  sufficient  to  establish  the  fact  that 
he  transported  442  men  for  which  he  was  not 
paid.  But  tlie  question  arose  as  to  the  whole 
number  of  men  hauled  f rom'^  lDkYall,Hi\i^^A*^ 
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ascertain  this  a  book  of  plaintiff  was  pro- 
duced, and  plaintlfl  testified  that  It  was  the 
book  In  -which  he  entered  the  names,  in  his 
hand,  of  the  men  he  sent  out  on  his  stage, 
and  from  the  statement  of  the  man  as  to 
name,  etc.,  each  day,  up  to  Septembec  17th, 
and  after  that  he  copied  the  names  in  the 
book  from  the  waybills,  and  at  the  time — the 
very  day — the  men  were  hauled,  and  that 
the  book  was  correctly  kept;  that  is,  that  up 
to  September  17th  he  was  absolutely  certain 
that  the  book  contained  a  correct  statement 
of  the  name  of  every  man  hauled,  and  that 
after  that  time  it  contained  a  correct  account 
of  every  man  on  the  waybills  for  defendant's 
camps;  and  witness  Carothers,  who  was  in 
plaintiff's  employ,  and  made  out  the  way- 
bills, testified  that  he  put  the  names  of  all 
these  men  on  the  waybills.  The  book  was 
the  book  of  original  entry  up  to  September 
17th — the  entries  made  therein  by  the  plain- 
tiff at  the  time  of  the  transaction — and  was 
properly  introduced  in  evidence  for  the  pui^ 
pose  of  showing  the  number  of  men  sent' out 
to  that  date.  But  after  September  17th  ther 
waybills  constituted  the  original  entry,  and 
they  are  not  the  book' to  which  their  contents 
were  transcribed.  But  whether  It  was  error 
to  Introduce  the  book,  instead  of  the  waybills 
is  immaterial,  because  plaintiff's  evidence  as 
to  the  number  of  passengers  not  paid  for  was 
uncontradicted.  ^ 

Judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  McLAUGH- 
LIN,  J. 

(1  Cal.  App.  lU) 

STODDARD  v.  NEWHAfiL  et  al. 

(Court  of   Appeal,   First   District,    California. 

June  2,  1905.) 

Evidence— Declabations   against  Interest 
— Admissibility  against  Representative. 
\  Under  Code  Civ.   Proc.  S  1853,   declaring 

the  declarations  of  a  decedent  against  his  pe- 
cuniary interest  admls.sible  in  evidence  against 
his  successor  in  interest,  the  declaration  of  a 
decedent  that  property  for  which  suit  was 
brought  by  his  administratrix  belonged  to  his 
mother,  and  that  be  was  in  possession  thereof 
for  convenience  sake,  was  admissible  against 
the  administratrix. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §$  876-879.] 

Appeal  from  Superior  Court,  Santa  Clara 
County;   M.  H.  Hyland,  Judge. 

Action  by  Margaret  Stoddard,  as  adminis- 
tratrix of  the  estate  of  F.  A.  Stoddard,  de- 
ceased, against  Mary  Newhall  and  another. 
From  a  Judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendants  ai^eal. 
Reversed. 

James  R.  Lowe  and  L.  B.  Archer,  for  ap- 
pellants.   W.  A.  Bowden,  for  respondent 

COOPER,  J.  This  action  was  brought  by 
plaintiff,  as  administratrix,  for  the  recovery 
of  a  large  number  of  articles  of  personal 
property  of  the  estate  of  plaintiff's  intes- 


tate, which  the  defendants  are  alleged  to 
have  taken  possession  of  and  conveyed  away, 
and  for  damages  In  double  the  value  of  the 
property  so  taken.  Judgment  was  rendered 
in  favor  of  plaintiff  for  the  recovery  of  a 
portion  of  the  property  described  In  the  com- 
plaint, or  the  value  thereof,  found  to  he 
$287.50,  and  for  the  further  sum  of  $287.50 
(being  double  damages),  and  for  costs.  This 
appeal  is  from  the  judgment  and  order  deny- 
ing defendants'  motion  for  a 'new  trial. 

Among  the  articles  which  the  complaint 
charges  the  defendants  with  having  taken 
was  a  lot  of  tools.  Deceased  is  alleged  to 
have  been  the  owner  of  said  tools.  Plaintiff 
introduced  evidence  tending  to  show  that 
deceased  was  in  possession  of-  said  tools  up 
to  the  time  of  his  death.  The  witness  Franks 
testified  in  cross-examination  that  deceased, 
while  In  possession  of  the  tools,  told  him 
that  the  tools  belonged  to  deceased.  The 
defendant  Mary  E.  Newhall  Is  the  mother  of 
'  deceased.  She  testified  that  the  tools  belong- 
ed to  her,  and  that  deceased  was  employed 
by  her  as  foreman  in  her  orchard;  that  he 
kept  most  of  the  tools  "at  the  drier  jind  en- 
gines at  his  house"  because  it  was  more  con- 
venient for  him  for  them  to  be  there.  It  Is 
thus  apparent  that  one  of  the  important  is- 
sues at  the  trial  was  as  to  the  title  to  these 
tools.  Defendants  attempted  to  prove  by  the 
witnesses  Geer  and  Stoddard  declarations 
made  by  deceased  to  them  to  the  effect  that 
the  tools  belonged  to  his  mother,  and  that  he 
was  keeping  them  In  his  basement  because 
It  was  more  convenient.  Several  questions 
were  asked  for  the  purpose  of  eliciting  testi- 
mony as  to  what  deceased  stated  to  the  wit- 
nesses as  to  the  ownership  of  the  tools.  The 
court  sustained  the  plalntitTs  objections  to 
each  of  such  questions,  and  the  rulings  are 
now  complained  of  as  erroneous.  The  dec- 
larations were  declarations  by  deceased 
against  his  Interest,  and  the  evidence  was 
admissible.  The  courts  hold  such  declara- 
tions admissible  because  of  the  extreme  Im- 
probability of  their  falsehood.  The  regard 
which  men  pay  to  their  own  Interests  Is 
deemed  a  sufficient  security  that  any  state- 
ment or  declaration  against  Interest  should 
be  received.  The  admission  of  such  evidence 
Is  subject  to  the  objection  that  It  Is  easily 
fabricated,  and  the  party  who  Is  alleged  to 
have  made  such  statement  is  beyond  the 
reach  of  the  process  of  the  court,  and  hence 
caunot  contradict  it;  but  this  objection  goes 
to  the  weight  of  the  evidence,  and  not  to 
Its  admissibility.  The  testimony  as  to  such 
declarations  should  be  carefully  scrutinized 
In  view  of  all  the  surrounding  circumstances, 
and  the  motives  or  Interest  of  the  witness. 
If,  in  the  light  of  all  the  circumstances,  and 
the  credibility  of  the  witnesses,  the  Judge 
or  Jury  believe  that  such  declaration  was 
made,  they  are  to  consider  It  as  any  other 
fact  in  the  case.  Section  1853,  Code  Civ. 
Proc,   provides:     "The   declaration,    act   or 

omission    of    a    decedent    having    sufficient 

Digitized  by  VjWWV  1^^ 


Cal.) 


EX  PARTE  CHILDS. 


667 


knowledge  of  the  subject,  against  his  pe- 
cuniary Interest,  Is  also  admissible  as  evi- 
dence to  that  extent  against  bis  successor  in 
Interest."  The  plaintiff,  in  her  capacity  as 
administratrix,  Is  the  successor  in  interest  of 
her  deceased  husband.  It  was  said  by  Cock- 
burn,  C.  J.,  in  Regina  v.  Overseers  of  Bir- 
mingham, 1  Best  &  Smith,  Q.  B.  p.  768: 
"Now,  it  has  been  held  over  and  over  again, 
in  the  analogoijs  case  of  declarations  against 
pecuniary  interest,  that  the  declaration  of  the 
deceased  person  may  be  received  not  only  to 
prove  so  much  contained  in  it  as  is  adverse 
to  his  pecuniary  Interest,  but  to  prove  col- 
lateral facts  stated  in  it — at  all  events,  so 
far  as  it  relates  to  facts  which  are  not  for- 
eign to  the  declaration,  and  may  be  taken  to 
have  formed  a  substantial  part  of  it."  In 
Peace  v.  Jenkins,  32  N."  C.  356,  the  Supreme 
Court  of  North  Carolina  held  that  declara- 
tions of  a  deceased  in  regard  to  his  indebt- 
edness were  competent  in  an  action  to  re- 
cover personal  property  where  the  considera- 
tion of  the  bill  of  sale  was  attacked.  The 
court  said:  "John  T.  Peace  was  dead,  and 
his  declarations  were  relevant  to  the  very 
matter  in  dispute,  to  wit,  bis  Indebtedness 
to  Josiah  Peace,  and  upon  a  question  of 
fraud  and  against  his  interest.  Its  aptness 
to  prove  that  fact  of  indebtedness  was  to  be 
considered  of  by  the  jury  in  deciding  on  its 
weight,  from  the  time  and  circumstances  un- 
der which  it  was  made."  See,  further,  1 
Greenleaf  on  Evidence,  §  147,  and  notes; 
Chamberlayne's  Best  on  Evidence,  8|  500  to 
503,  and  American  Notes;  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  vol.  9,  p.  8,  and  notes. 

It  is  not  necessary  to  decide  the  question 
as  to  whether  or  not  the  complaint  and  find- 
ings support  the  judgment  for  double  dam- 
ages. As  the  case  must  be  retried,  we  will 
presume  that  the  court  will  see  that  the  find- 
ings are  supported  by  the  pleadings  and  the 
evidence. 

The  Judgment  and  order  are  reversed. 

We  concur:    HARRISON,  P.  J.;  HALL,  J. 


(1  Cat.  App.  3$) 

Ex  parte  CHILDS. 

(Court  of  Appeal,  Second  District,  California. 

May  27,  1905.) 

1.  Indictment— Attack  on  Habeas  Cobpds 
—Sufficiency. 

A  complaint  charging  a  crime  cannot,  on 
habeas  corpus,  be  attacked  for  mere  uncertain- 
ty in  its  allegations  as  to  the  crime  charged. 

[EM.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Hat>ea8  Corpus,  $  25.] 

2.  Obdinance— Pleading. 

A  county  ordinance  is  within  Pen.  Code, 
I  963,  providing  that,  in  pleading  a  private 
statute,  it  is  sufiioient  to  refer  to  tlie  statute 
by  its  title  and  the  day  of  its  passage,  and  that 
the  court  must  thereupon  take  judicial  notice 
thereof. 

8.  Intoxicating  Liquors  —  License— Coun- 
TT  Ordinance— Breach. 

Under  Pen.  Code,  J  963,  providing  that  in 
pleading  a  priyate  statute  it  is  sufficient  to  re- 


fer to  the  statute  by  its  title  and  day  of  its 
passage,  a  complaint  for  violation  of  a  county 
ordinance  forbidding  the  handling  of  Intoxi- 
cating liquors  without  a  license  is  sufficient, 
where  the  title  of  the  ordinance  and  the  day  of 
its  passage  is  set  out  in  the  complaint. 

Petition  by  William  Childs  for  writ  of 
habeas  corpus.    Dismissed. 

M.  O.  Hunday  and  Munday  &  Redd,  for 
petitioner.  E.  J.  Fleming,  Dep.  Dist.  Atty., 
for  respondent 


GRAY,  P.  J.  This  application  for  a  writ 
of  habeas  corpus  is  based  on  the  ground 
that  the  complaint  on  which  Childs  was  con- 
victed and  sentenced  to  a  term  in  jail  on  a 
plea  of  guilty  fails  to  state  a  public  oftense. 
The  complaint  in  question  charges  "that  on 
the  7th  day  of  April,  1905,  near  Burbank  (out- 
side the  limits  of  Incorporated  cities  and 
towns),  and  in  the  county  of  Los  Angeles, 
state  of  California,  a  misdemeanor  was  com- 
mitted by  William  Childs,  who  at  the  time 
and  place  last  aforesaid  did  willfully  and 
unlawfully  engage  in,  conduct,  and  carry  on 
a  retail  establishment,  by  then  and  there  sell- 
ing, serving,  and  giving  away  spirituous,  vin- 
ous, malt,  and  mixed  liquors  in  quantities 
less  than  one-fifth  of  a  gallon,  and  by  the 
drink  and  glass,  and  to  be  drunk  upon  the 
premises  where  sold,  without  first  having 
secured  a  license  so  to  do,  contrary  to  the 
ordinance  of  the  county  of  Los  Angeles 
entitled  'Ordinance  imposing  licenses  and  fix- 
ing rates  thereof  in  the  county  of  Los  Ap- 
geles,  state  of  California,'  as  passed,  adopted, 
and  approved  by  the  board  of  supervisors 
of  said  Los  Angeles  county  on  the  20th  day 
of  January,  1903,  and  particularly  sections  1, 
3,  and  16  of  said  ordinance,  and  against  the 
peace  and  dignity  of  the  people  of  the  state 
of  California."  It  is  urged  by  petitioner  that 
the  ordinance,  or  the  part  of  it  defining  the 
offense  with  which  it  is  sought  to  charge  the 
defendant,  should  have*  been  set  out,  and 
that,,  the  complaiut  falling  of  this,  It  does 
not  contain  a  charge  of  a  public  offense.  The 
validity  of  the  ordinance  Is  not  in  any  way 
questioned..  The  point  made  goes  only  to 
the  suiflclency  of  the  complaint  as  a  plead- 
ing; the  claim,  in  substance,  being  that  the 
complaint  is  uncertain  and  not  sufficiently 
specific  in  its  allegations  as  to  this  ordinance. 
No  claim  Is  made  that  the  acts  charged  to 
have  been  done  by  the  defendant  do  not  con- 
stitute the  crime  denounced  by  the  ordinance. 
We  do  not  think  that  the  Insufficiency  of  a 
pleading  In  the  respect  claimed  herein  can 
be  declared  on  habeas  corpus,  even  if  it  were 
so  insufficient.  But  it  is  not  insufficient  in 
the  respect  claimed.  It  is  not  necessary  in 
pleading  a  county  ordinance  to  set  out  its 
substance,  or  any  part  of  its  substance. 
Much  less  is  it  necessary  to  copy  any  part  of 
It  into  a  criminal  pleading.  Section  963  of 
the  Penal  Code  reads  as  follows:  "In  plead- 
ing a  private  .«tatute,  or  a  right  derived  there- 
from, it  is  sufficient  to  refer  to  the  statute  by 
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its  title  and  the  day  of  Its  passage,  and  the 
court  must  thereupon  take  judicial  notice 
thereof."  The  ordinance  under  which  the 
complaint  is  drawn  is  a  n^uaicipal  ordinance 
and  a  private  statute,  within  the  meaning  of 
the  above  section.  "Its  title  and  the  day  of 
Its  passage  is  set  out  in  the  complaint,  and 
the  court  will  therefore  take  Judicial  notice 
of  It,  Just  as  it  takes  Judicial  notice  of  a 
statute  of  the  state  defining  a  crime.  Ex 
parte  Davis,  115  Cal.  447,  47  Pac.  258;  City 
of  Tulare  v.  Hevren,  126  Cal.  229,  58  Pac. 
530.  Looking  at  the  acts  charged  in  the  com- 
plaint. It  can  be  seen  that  they  are  the  acts 
denounced  in  the  ordinance  as  a  crime,  and 
made  pmilshable  thereby. 

There  is  no  ground  for  the  issuance  of  the 
ivTit    Let  the  petition  be  dismissed. 

We  concur:  SMITH,  J.;  ALLEN,  J. 


(1  Cal.  App.  76) 

In  re  HATDEN'S  ESTATE. 

(Court  of  Appeal,   Third   District,   California. 
May  29,  1905.) 

1.  GUABDIAN    AND    WABD   —   InCOMPCTKNTS— 

Maintenance  —  Sau:  of  Real  £^ate— 

STAItJTES. 

Code  Civ.  Proc.  S|  1777-1781,  providUtg 
that,  when  the  income  of  an  estate  under  guard- 
lanHhip  is  insufficient  to  maintain  the  ward,  his 
guardian  may  sell  his  real  or  personal  estate, 
and  specifying  the  proceedings  therefor,  au- 
thorized the  p;uardian  of  an  incompetent,  whose 
income  was  insufficient  to  maintain  her,  to  sell 
a  portion  of  her  re&l  property  for  that  purpose. 
[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Insane  Persons,  §  120.] 

2.  Same— Contracts— Perfobmance. 

Where  an  incompetent  agreed  to  convey 
certain  land  to  defendant  in  consideration  of 
perHonal  services  extending  through  an  indefi- 
nite future  period,  defendant  was  not  entitled 
to  prevent  the  sale  of  the  land  by  the  incom- 
petent's guardian  to  famish  a  fund  for  her 
maintenance  until  defendant  was  entitled  to 
maintain  a  suit  for  specific  performance;  it 
being  impossible  for  him  to  make  a  binding  of- 
fer and  tender  of  performance  of  such  pereonal 
services. 

3.  Same— Evidence. 

Evidence  held  insufficient  to  clearly  estab- 
lish a  contract  by  an  incompetent  either  to  con- 
vey or  devise  certain  land  to  defendant  in  con- 
sideration of  care,  maintenance,  and  society 
during  the  balance  of  incumbent's  lifetime. 

4.  Same— Witnesses  —  Cross-examination. 

Where  a  witness,  on  direct  examination, 
had  testified  concerning  a  conversation  had 
with  an  incompetent,  it  was  proper  on  cross- 
examination  to  ask  him  concerning  "all"  of  such 
conversation.  ^ 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Cent  Dig.  Witnesses,  i  933.] 

Appeal  from  Superior  Court,  San  Joaquin 
County. 

Application  by  A.  L.  Westing,  as  guardian 
of  the  person  and  estate  of  Sarah  C.  Hayden, 
an  Incompetent,  for  an  order  for  the  sale  of 
real  property,  to  which  P.  H.  Collins  filed 
objections.  From  an  order  directing  the  sale, 
objector  appeals.    Afllrmed. 

See  79  Pac.  588. 


A.  H.  Carpenter,  for  appellant  IHcol  & 
Orr  and  E.  P.  Foltz,  for  respondent 

Mclaughlin,  j.  on  March  20,  i903,  a. 

L.  Westing,  a  grandson  of  Sarah  C.  Hayden, 
was  appojnted  guardian  of  her  person  and 
estate.  On  April  11,  1003,  said  guardian  ap- 
plied to  the  court  for  an  order  of  sale  of  cer- 
tain real  property,  alleging  in  b^s  petition 
that  such  sale  was  for  the  best  interest  of  the 
estate^  and  was  necessary,  b^ause  the  per^ 
sonal  property  and  income  from  the  real 
property  were  insufilcient  to  pay  the  expenses 
of  guardianship,  the  outstanding  debts,  and 
costs  of  maintaining  bis  ward.  The  appel- 
lant F-  H.  OoUlns,  filed  objections  and  an- 
swer to  sai^  petition,  denying  all  the  above- 
recited  averments.  It  is  then  alleged  that 
on  September  1,  1901,  the  said  incompetent 
entered  into  a  contract  whereby  she  agreed 
that  if  he  would  come  to  Stockton  and  live 
with  her,  act  as  her  business  agent  and  man- 
ager, furnish  her  board,  care,  comfort  com- 
panionship, and  protection  during  her  life, 
and  after  her  death  bury  her  and  erect  a 
montiment  over  the  graves  of  herself  and 
husband,  she  would  give  and  bequeath  unto 
Iiim,  among  other  property,  the  parcel  of  land 
here  sought  to  be  sold.  He  then  alleges  a 
I)art  performance  of  said  contract  and  avers 
that  said  guardian,  hoping  to  benefit  himself 
as  a  probable  heir  of  said  Incompetent  pre- 
vented the  further  performance  of  thla  con- 
tract and  la  endeavoring  to  repudiate  the 
same  and  cause  said  property  to  be  unneces- 
sarily sold  In  violation  of  its  terms.  Under 
these  pleadings,  the  issues  presented  were 
tried,  the  order  granted,  and  contestant  ap- 
peals therefrom  upon  a  bill  of  exceptions  con- 
taining many  assignments  of  error  in  rulings 
on  the  admission  of  evidence,  and  specifying 
that  the  evidence  is  insufficient  to  sustain 
the  order  in  the  particulars  set  forth  in  the 
alMve  recital  of  Issuable  facts. 

The  Necessity  for  the  Sale. 

It  can  hardly  be  contended  that  the  prop- 
erty of  an  Incompetent  cannot  be  used  for 
Iier  maintenance  and  the  payment  of  her 
debts,  as  well  by  the  guardian  as  by  herself, 
if  Incompetent  Nor  can  It  be  successfully 
maintained  that  the  guardian  cannot  be  aa- 
thorlzed  to  sell  any  part  of  the  real  property 
for  such  purpose.  Code  Civ.  Proc.  fS  1777- 
1781;  Smith  v.  Blscalluz,  83  Cal.  350,  21  Pac 
15,  23  Pac.  314;  Fitch  v.  Miller,  20  Cal.  352. 
The  evidence  is  entirely  sufficient  to-  sustain 
the  conclusion  that  such  sale  was  necessary 
and  for  the  best  interest  of  the  estate.  The 
evidence  of  appellant  alone  would  sustain 
that  conclusion;  for  if  be  boarded  Mrs.  Hay- 
den for  a  conslderahle  time,  and  the  prop- 
erty without  that  burden  yielded  a  surplus 
of  only  $39,  it  appears  that  the  income  Is 
entirety  Inadequate  to  entirely  maintain  the 
ward  now.  In  any  event,  the  evidence  Is  con- 
flicting, and  the  conclusion  of  the  court  be- 
low must  be  sustaine^ized  by  vjw^^vic 
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But  It  Is  claimed  that  this  specific  parcel 
of  land  could  not  be  sold  until  other  prop- 
erty, not  within  the  contract  mentioned,  had 
been  disposed  of.  Elqulty  recognizes,  and  will 
enforce,  such  contracts  as  the  oneliere  plead- 
ed; but  it  demands  that  the  evidence  to  prove 
their  existence  and  terms  be  clear,  positive, 
and  convincing,  and  the  contract  must  be 
definite,  certain,  and  Just,  and  in  consonance 
■with  sound  public  policy.  Owens  v.  McNally, 
US  Cal.  451.  45  Pac.  710.  33  L.  R.  A-.  368. 
The  services  rendered  must  be  such  that 
they  cannot  be  fully  compensated  in  money. 
McCabe  v.  Healy,  138  Cal.  86,  70  Pac.  1008; 
Owens  V.  McNally,  118  Cal.  450,  45  Pac.  712, 
3S  L.  R.  A.  368.  And  when  the  contract  is 
for  conveyance  of  land,  in  consideration  for 
personal  services  extending  through  a  future 
Indefinite  period,  and  the  relief  sought  is  the 
prevention  of  a  sale  of  the  land  until  specific 
remedy  is  ripe,  it  being  manifestly  impossible. 
to  make  a  binding  ofTer  and  tender  of  per- 
formance of  such  personal  services,  the  re- 
lief asked  will  be  denied,  for  the  obvious  rea- 
son that  rights  will  not  be  conserved  which 
may  never  accrue.-  O'Brten  v.  Perry,  130 
Cal.  526,  62  Pac.  927;  Stanton  v.  Singleton, 
126  Cal.  666.  68  Pac.  146,  47  L.  R.  A.  334>; 
-Grimmer  v.  Carlton,  88  Cal.  193,  28  Pac.  1043, 
27  Am.  St  Rep.  171;  King  v.  Gildersleeve. 
T8  Cnl.  608.  21  Pac.  961.  Then,  too,  "courts 
will  be  more  strict  In  examining  into  the  na- 
ture and  circumstances  of  such  agreements 
than  any  others,  and  would  require  very  sat- 
isfactory proofs  of  the  fairness  and  justness 
of  the  transaction."  The  nature  and  char- 
acter of  the  services  to  be  rendered  must  be 
certain,  and  In  fact  certainty  must  exist  as 
to  all  terms  of  the  contract.  Owens  t.  Mc- 
Nally, 113  Oal.  452,  45  Pac.  712,  33  L.  R.  A. 
369;  McCabe  v.  Healy,  supra. 

Tested  by  these  rules,  the  evidence  here 
present^  Is  far  from  being  satisfactory.  The 
appellant  himself  seems  to  be  doubtful  as 
to  whether  he  was  to  take  the  land  by  deed 
during  life,  or  by  testamentary  disposition, 
and  seems  equally  doubtful  touching  the  pre- 
cise nature  of  the  services  to  be  rendered  by 
him  and  the  position  he  was  to  occupy  In  the 
household.  At  times  his  evidence  conveys 
the  idea  that  she  was  to  convey  the  land  to 
him  presently,  and  again  it  was  to  come  to 
him  at  her  death.  A  (^rpenter  by  trade,  be 
worked  continuously,  and  on  one  occasion 
at  least  he  was  paid  for  working  on  her 
proper^.  Up  to  December,  1902.  the  executor 
of  her  husband's  estate  had  charge  and  con- 
trol of  the  property,  and  it  does  not  appear 
that  appellant  ever  did  more  than  to  collect 
rent  occasionally  and  turn  the  money  over  to 
his  aunt.  His  wife,  who  heard  both  parties 
discuss  the  agreement,  Is  equally  unsettled 
as  to  thMr  status  in  the  household,  the  char- 
acter of  services  to  be  rendered,  and  the 
quantity  of  property  to  be  given  or  bequeath- 
ed. Her  version  of  the  matter  in  her  own 
language  is:  "We  were  simply  to  pay  her 
board,  and' she  was  to  board  with  us.    She 


was  to  furnish  the  house  In  which  we  live, 
and,  as  she  stated  to  me  her  own  self,  sev- 
eral times,  we  were  to  make  a  home  for  her, 
and  we  were  to  have  a  home  free  of  rent. 
That  item  of  rent  was  distinctly  mentioned. 
It  was  Just  like  a  son  coming  to  live  with 
bis  mother,  as  far  as  I  can  state.  It  was  not 
a  son  coming  to  live  with  bis  mother,  but 
that  is  the  way  she  said  It."  From  January 
30,  1803,  Mrs.  Hayden  pafd  the  servant, 
bought  her  own  provisions,  and  the  servant 
cooked  them  for  her;  and  slie  paid  the  grocery 
bills  for  herself  and  the  girl.  The  testimony 
of  Mr.  Webster  Is  in  accord  with  the  evidence 
of  Mrs.  Collins  in  salient  points.  And  his 
evidence,  relating  to  the  escrow  deed  from 
Mrs.  Hayden  to  Collins,  absolutely  negatives 
the  existence  of  any  contract  to  pass  this 
property  to  Collins  by  .deed  or  testamentary 
disposition;  for,  if  she  was  thus  bound  to 
make  a  disposition  of  particular  property,  it 
is  more  than  probable  that  it  would  have 
been  Included  in  a  deed  deliverable  after  her 
death,  and  this  parcel  was  not  so  included. 
Mr.  Collins  apparently  pursued  his  occupa- 
tion as  a  carpenter  without  interruption.  He 
had  the  use  of  her  house,  rent  free,  and  ob- 
tained his  wood  from  her  ranch.  In  fact  it 
might  be  said  that  he  enjoyed  .quid  pro  quo 
for  every  service  rendered. 

His  evidence  to  direct  examination  fitted 
his  legal  rights  with  such  nicety  as  to  give 
to  his  conduct  and  all  the  surrounding  cir- 
cumstances peculiar  significance.  Why  did 
he  charge  for  work  on  her  property?  Why 
his  ignorance  of  her  affairs?  And  why  did 
she,  without  apparent  objection  on  his  part, 
have  her  meals  prepared  by  her  servant, 
under  the  same  roof  where  separate  meals 
for  himself  and  family  were  prepared? 
These  circumstances,  significant  and  potent, 
must  be  weighed  with  his  testimony.  More- 
over, he  testifies  that  his  services,  except  his 
personal  afTectlon,  can  be  compensated  In 
money,  and  as  his  personal '  affection  may  ' 
still  be  bestowed,  and  Is  not  in  law  a  subject 
of  compensation,  he  can  be  placed  in  statu 
quo.  McCabe  v.  Healy,  supra.  Then,  too,  he 
did  not  perform  the  contract  he  attempts  to 
prove;  for  from  January  30,  1803,  and  until 
the  guardian  removed  the  Incompetent  from 
her  home,  appellant  did  not  pay  her  board 
or  other  expenses,  and  he  does  not  explain 
such  failure.  The  evidence  Is  voluminous, 
and  no  necessity  exists  for  further  recitals 
therefrom.  Sufficient  appears  to,  point  the 
reason  for  holding,  as  we  do,  that  the  evi- 
dence is  not  of  that  clear,  positive,  and  con- 
vincing nature,  or  the  contract  of  such  char- 
acter, that  the  relief  here  sought  could  be 
given. 

We  have  examined  the  errors  complained 
of  in  subdivisions  8  to  16  of  appellant's 
brief,  and  find  no  prejudicial  error.  It  was 
not  error  to  sustain  the  objection  to  the 
question  mentioned  In  subdivision  8.  The 
question  was  broad  enough  to  include  anu 
agreement  and  the  objec^j^yg^p^Jbf^J^jxrfic 
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incompetent,  If  calculated  to  show  any  In- 
terest of  Collins  In  any  property  belonging  to 
Mrs.  Hayden.  The  property  admittedly  was 
all  real  property,  and  any  parol  agreement 
showing  a  present  Interest  in  such  property 
was  objectionable.  There  was  testimony  In 
the  case  at  that  time  tending  to  show  that  a 
deed  bad  been  made  to  Collins,  and  if  the  con- 
versation concerning  this  agreement  did  not 
relate  to  the  contents  of  such  alleged  deed, 
and  did  relate  to  an  agreement  to  make  tes- 
tamentary disposition  of  iMToperty,  counsel 
should  hare  so  explained,  and  then  confined 
his  question  to  the  agreement  sought  to  be 
established.  He  did  not  do  so,  or  attempt  to 
follow  the  subject  further;  and,  as  the  state 
of  the  case  justified  the  objection  and  rul- 
ing, there  was  no  error.  It  was  proper  cross- 
examination  to  draw  from  Mr.  Webster  "all" 
,the  conversation  he  had  with  Mrs.  Hayden. 
He  had,  on  direct  examination,  testified  con- 
cerning conversations  with  her,  and  appel- 
lant could  hardly  expect  that  portions  which 
might  be  unfavorable  could  be  excluded.  The 
other  mlings  are  so  manifestly  correct  that 
It  would  only  lengthen  this  opinion  to  discuss 
them. 
The  judgment  is  aflirmed. 


We    concur: 
KLES,  J. 


CHIPMAN,    P.    J.;     BUC- 


(1  Cal.  App.  90) 

EITHER  v.  CHRISTENSEN  et  al. 

(Court  of  Appeal,   Third   District,   California. 

May  31,  1905.) 

1.  Interest  —  Compctation  —  Execution 
OF  Instbument— Intention  of  Parties. 

Where  a  note  and  mortgage  were  exe- 
cuted and  delivered  in  escrow,  but  with  the  in- 
tention and  understanding  that  when  the  trans- 
action was  consummated  the  times  of  payment 
of  the  installments  of  interest  on  the  note 
should  be  computed  from  the  date  of  its  exe- 
cution and  delivery  to  the  depositary,  such  in- 
tention would  be  effectuated,  and  interest  and 
the  times  of  its  payment  would  be  computed 
from  that  date,  and  not  from  the  date  of  the 
consummation  of  the  transaction  by  the  deliv- 
ery of  the  note  and  mortgage  by  the  depositary 
to  the  respective  parties. 

2.  Appeal— Pbesumptions. 

On  appeal  from  the  judgment  roll  alone, 
it  must  be  assumed  that  the  evidence  supported 
the  findings. 

Appeal  from  Superior  Court,  Mendocino 
County;  J.  M.  Maunon,  .Tudge. 

Action  "by  Lawrence  H.  Either  against 
Andrew  Christensen  and  another.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

W.  Rlgby  and  T.  L.  Carothers,  for  appel- 
lant   Seawell  &  Pemberton,  for  respondent 

CHIPMAN,  P.  J.  Foreclosure  of  mort- 
gage. Plaintiff  had  judgment,  from  which 
defendants  appeal  on  the  judgment  roll  alone. 
The  only  question  presented  is  the  claim  of 
defendants  that  the  action  was  prematurely 
brought 


From  the  findings  of  the  court  it  appear^ 
that  on  August  8,  18^,  plaintiff,  defendant 
Christensen,  and  one  Copsey  entered  into 
an  agreement  by  which  Christensen  agreed 
to  purchase  certain  lands  situated  in  Men- 
docino county,  owned  by  plaintiff  and  Copsey 
as  tenants  in  common,  being  the  premises 
described  in  the  complaint;  that  in  payment 
to  Copsey  for  his  interest  therein  said  de- 
fendant should  convey  to  him  certain  real 
property  hi  San  Francisco,  and  in  payment 
to  plaintiff  for  his  Interest  therein  he  should 
pay  plaintiff  the  sum  of  ?2,000  five  years 
after  date,  with  Interest  thereon  from  said 
date  at  the  rate  of  6  per  cent,  per  annum, 
payable  semiannually,  the  payment  of  the 
same  to  be  secured  by  mortgage  on  the  prem- 
ises described  in  the  complaint;  that  the 
note  evidencing  said  payment  and  the  mort- 
gage securing  the  same  were  to  be  at  once 
delivered  to  one  Pemberton,  "to  be  held  by 
him  and  withheld  from  record  and  from  ab- 
solute delivery  until  such  time  as  the  said 
Christensen  and  the  said  Copsey  should  have 
time  to  investigate  the  title  to  the  properties 
to  be  respectively  conveyed,  and  to  be  re- 
spectively satisfied  regarding  such  titles," 
and  upon  being  so  satisfied  Pemberton  was 
to  make  delivery  of  said  note  and  mortgage 
to  plaintiff,  pursuant  to  which  agreement  the 
note  and  mortgage  were  executed  and  left 
with  Pemberton;  that  thereafter  on  or  l>efore 
September  3, 1898,  Christensen  declared  him- 
self satisfied  with  the  title,  and,  although 
informed  that  the  title  to  a  portion  of  the 
land  was  not  perfect,  "he  insisted  on  the 
sale  l>elng  fully  consummated,  and  agreed 
to  accept  the  deed  to  said  lands  as  conveying 
sufficient  title  thereto,"  and  directed  Pem- 
berton to  complete  the  delivery  of  the  said 
note  and  mortgage;  and  thereupon,  "all  the 
parties  to  the  said  transaction  consenting 
thereto,"  Pemberton  delivered  the  note  and 
mortgage  to  plaintiff.  It  is  further  found 
that  Christensen,  with  fall  knowledge  of  all 
the  facts  affecting  the  title  of  the  portion 
of  the  land  as  to  which  title  was  not  per- 
fect, conveyed  the  San  Francisco  property 
to  Copsey,  and  Insisted  on  having  the  lands 
as  to  which  the  title  was  Imperfect  included 
in  said  mortgage.  It  Is  further  found  "that 
the  time  of  payment  of  each  Installment  of 
[as]  provided  for  In  said  promissory  note, 
was,  according  to  the  intention  anc^  agree- 
ment of  the  parties,  to  be  computed  ac- 
cording to  the  terms  of  the  writing  itself 
— that  is,  of  the  terms  of  said  promissory 
note;  that  the  installments  of  Interest  fall 
due  thereunder  on  the  8th  day  of  Febru- 
ary and  8th  day  of  August  In  each  year, 
respectively,  after  the  date  on  the  face  of 
the  note."  It  is  further  found  that  the  mort- 
gage provided,  in  case  of  default  in  the  pay- 
ment of  any  installment  of  interest  "the 
whole  principal  and  Interest  shall  be  due  at 
the  option  of  the  holder  of  the  said  obliga- 
tion"; that  plaintiff  exercised  his  option  on 
February  12,  1901,  on  which  day  he  com- 
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meneed  this  action;  that  defpmlant  Christen- 
sen  did  not,  before  the  commencement  of 
this  action,  tender  to  plaintiff  any  Install- 
ment of  interest  due  under  the  terms  of 
said  note  and  mortgage,  other  than  the  in- 
stallments dne  August  8,  1900,  and  prior 
thereto,  which  by  the  complaint  are  admitted 
to  have  been  paid. 

Appellants  contend  that  the  interest  \)e- 
came  due  March  3d  and  September  3d,  In- 
stead of  February  8tb  and  August  8th,  as 
found  by  the  court.  Appellants  rely  on  Col- 
lins V.  Drlscoll,  09  Cal.  550,  11  Pac.  244,  and 
other  cases  to  like  effect,  where  it  was  held 
that  the  statute  of  limitations  begins  to  run 
against  a  promissory  note  from  the  date  of 
its  actual  delivery,  and  not  from  the  date  it 
bears.  And  it  was  there  said:  "Whatever 
may  be  Its  date,  a  note  takes  effect  only  on 
delivery."  But  It  was  also  said:  "A  note 
may  be  antedated  or  postdated,  and  'where 
the  purposes  of  Justice  require  it,  the  real 
date  may  be  InquUred  into,  and  effect  given 
to  the  Instrument'" — citing  Story  on  Prom. 
Notes,  i  48;  Paige  v.  Carter,  64  Cal.  489,  2 
Pac.  200.  The  court  found  that  the  time 
of  payment  of  each  installment  of  the  in- 
terest on  said  note  "was,  according  to  the 
intention  and  agreement  of  both  parties,  to 
be  computed  according  to  the  terms  of  the 
writing  itself,"  and  that  "the  installments 
fall  due  thereunder  on  the  8th  day  of  Au- 
gust of  each  year,  respectively,  after  the 
date  on  the  face  of  the  note."  It  was  per- 
fectly competent  for  the  parties  to  so  agree, 
and  we  must  assume  that  the  evidence  sup- 
ported this  finding. 

The  judgment  is  afllrmed. 

We  concur:  BUCKLES,  J.;  MCLAUGH- 
LIN, J. 

(1  Cal.  App.  ."' 

BOYER  T.  PACIFIC  MUT.  LIFE  INS.  CO. 
OF  CALIFORNIA  et  al. 

(Court  of  Appeal, .  Third   District.   California. 
May  29,  1905.) 

1.  Ejectment  —  Evidbncb  —  Aduission — 
Ebror. 

Where,  in  ejectment  to  recover  land  under 
a  title  acquired  through .  a  foreclosure  suit, 
counsel  offered  the  judgment  roll  in  such  fore- 
closure suit  in  evidence,  and,  in  making  the 
offer,  enumerated  a  number  of  papers,  including 
the  affidavit  and  order  for  publication  of  the 
summons  against  one  of  the  defendants,  and,  no 
objection  being  made,  the  court  said,  "Received 
in  evidence,  and  considered  as  read  and  mark- 
ed— that  is,  the  judgment  roll" — it  did  not  ap- 
pear therefrom  that  the  affidavit  and  order  for 
publication  were  thereby  improperly  admitted 
in  evidence. 

2.  Same  —  Triai  —  Poweb  op  Couet— Ex- 
clusion OF  Evidence. 

Under  Code  Civ.  Proc.  S  125,  subds.  1,  2, 

3.  6,  specifying  the  powers  of  a  court  in  the 
trial  of  a  case,  the  court's  duty  is  not  confined 
to  passing  on  such  portions  of  the  testimony 
as  may  be  excepted  to,  but  extends  to  the  pres- 
ervation of  the  rights  of  the  p-irties  and  a  prop- 
er disposition  of  the  controversy ;  and  hence 
the  fact  that  certain  inadmissible  papers  were 


attached  to  a  judgment  roll  offered  in  evidence 
were  not  objected  to  did  not  deprive  the  court 
of  power,  of  its  own  motion,  to  refuse  to  ad- 
mit such  papers  as  a  part  of  the  roll. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Trial,  S  130.] 

3.  Same— Alias  Summons  —  Pbesumptions. 

Where  summons  was  served  by  publica- 
tion after  the  original  summons  was  returned, 
it  would  be  presumed,  in  the  absence  of  any- 
thing appearing  to  the  contrary  on  the  face  of 
the  record,  tlmt  an  alias  summons  was  issued. 

4.  Same    —    Mortgages  —    Foreclosube — 
Judgment— Conclusiveness. 

Where  it  was  stipulated  that  the  pleadings, 
findings,  and  decree  in  a  foreclosure  suit  were 
sufficient  in  form  and  substance,  such  decree, 
importing  absolute  verity,  was  binding  on  a 
party  served  by  publication,  and  the  sale  there- 
under passed  the  interest  of  such  party  to  the 
purchaser. 

5.  Same— Payment  of  Taxes. 

Where  in  ejectment  it  was  admitted  that 
ail  taxes  on  the  land  for  1895  and  1896  were 
paid  by  B.  at  a  time  when  he  was  in  posses- 
sion under  a  contract  with  the  purchaser  at  a 
mortgage  foreclosure  sale,  through  which  the 
title  finally  passed  to  him,  the  fact  that  the 
property  was  assessed  to  H.  at  a  time  when  he 
was  in  possession  did  not  make  such  payment 
operate  to  the  benefit  of  H. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty. 

Action  by  A.  Boyer  against  the  Pacific 
Mutual  Life  Insurance  Company  of  Califor- 
nia and  others.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 

A.  Boyer  and  J.  P.  Sweeney,  for  appellant 
Fox  &  Geary  add  J.  M.  Thompson,  for  re- 
spondents. 

McLAUGHI^IN,  J.  This  Is  an  action  in 
ejectment  Judgment  having  passed  for  de- 
fendants, the  plaintiff  appealed  from  the 
judgment,  and  In  his  bill  of  exceptions  speci- 
fies that  the  evidence  is  insufficient  to  sus- 
tain the  findings  of  the  court  relating  to  the 
title  and  right  of  possession  to  the  land  in 
dispute.  The  facts  essential  to  a  decision 
are  as  follows:  On  September  19,  1890,  one 
H.  J.  Fonts  owned  the  land  in  controversy, 
and  on  said  day  executed  and  delivered  to 
the  defendant  Insurance  company  his  note 
for  $3,000,  secured  by  a  mortgage  upon  said 
land.  The  title  of  Fonts  passed  by  mesne 
conveyances  to  one  Heliwegan,  subject  to 
the  mortgage,  and  plaintiff  claims  title  under 
a  deed  from  Heliwegan  dated  June  30,  1900. 
On  July  13,  1894,  an  action  to  foreclose  said 
mortgage  was  commenced;  Heliwegan  and 
bis  wife  being  made  parties  defendant. 
Summons  was  returned  October  24, 1894;  the 
return  showing  personal  service  on  all  the 
defendants  except  Heliwegan.  On  the  same 
day  an  affidavit  for  publication  of  summons 
was  filed,  and  the  onler  for  publication  is- 
sued. Every  step  in  the  service  of  summons 
by  publication  is  admitted  to  be  correct  ex- 
cept that  it  is  claimed  that  such  order  for 
publication  is  void,  because  the  affidavit  is 
insufflciesit.  There  is  a  shafp  conflict  in  tlie 
briefs  as  to  the  admission  of  said  affidavit 
and  order  in  evidence  upon  the  trial  of  the 
Digitized  by  VjW^^V  It 
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case.  Ai^ellant  claims  that  they  were,  and 
respondent  that  they  were  not,  admitted. 

During  the  trial  of  the  case  at  bar,  counsel 
for  defendants  oITered  in  evidence  the  Judg- 
ment roll  in  the  foreclosure  suit,  and,  in 
making  such  offer,  enumerated  a  number  of 
papers — among  tliem,  the  affidavit  and  order 
for  publication.  No  objection  was  made,  and 
the  court  then  said:  "Very  well.  Received 
In  evidence,  and  ■  considered  as  read  and 
marked — that  is,  the  Judgment  roll  in  the 
case  of  Pacific  Mutual  Life  Insurance  Com- 
pany V.  Fonts."  In  view  of  what  had  Just 
transpired,  thte  pointed  language  was  evi- 
dently Intended  to  exclude  the  affidavit  and 
order  thus  Improperly  enumerated,  and  admit 
only  the  Judgment  roll.  If,  however,  there 
be  any  uncertainty  as  to  this,  that  uncertain- 
ty must  be  resolved  against  appellant,  who 
must  show  error  affirmatively.  Romlne  v. 
Cralle,  80  Cal.  628,  22  Pac.  296;  Batchelder 
V.  Baker,  79  Cal.  267,  21  Pac.  754;  O'Cal- 
laghan  v.  Bode,  84  Cal.  493,  24  Pac.  269; 
Spelling  on  New  Trial,  §!  428-685. 

At  the  time  the  Judgment  In  foreclosure 
was  rendered  (1894),  neither  the  affidavit  nor 
order  for  publication  formed  part  of  a  Judg- 
ment roll.  People  v.  Temple,  103  Cal.  447, 
37  Pac.  414;  In  re  Newman,  75  Cal.  213.  16 
Pac.  887,  7  Am.  St.  Rep.  146.  Hence  these 
two  papers  were  inadmissible,  under  the 
well-settled  rule  that  a  Judgment  cannot  be 
thus  collaterally  assailed.  Sharp  v.  Daug- 
ney,  33  Cal.  505;  People  v.  Harrison,  84  Cal. 
609,  24  Pac.  311;  Whltwell  V.  Barbier,  7  Cal. 
54;  Bennett  v.  Wilson,  133  Cal.  385,  65  Pac. 
880,  85  Am.  St  Rep.  207.  This  is  admitted 
by  counsel  for  appellant,  but  he  contends 
that  the  papers  being  attached  to  the  Judg- 
ment roll,  and  enumerated  when  the  offer 
was  made,  the  court  had  no  power  of  its  own 
motion  to  strike  out  or  refuse  to  admit  evi- 
dence to  which  there  had  been  no  objection. 
This  contention  has  no  merit  but  Its  novelty. 
Section  128,  Code  Civ.  Proc.  subds.  1,  2,  3,  5. 
"The  duty  of  the  court  Is  not  confined  to 
passing  upon  such  portions  of  testimony  as 
may  be  excepted  to,  but  extends  to  the  prea- 
«rvatlon  ~  of  the  rights  of  litigants,  and  a 
proper  disposition  of  the  matters  in  contro- 
versy." Parker  v.  Smith,  4  Cal.  106;  People 
T.  Wallace,  89  Cal.  106,  26  Pac.  650. 

As  the  affidavit  and  order  were  eliminated 
from  the  case  by  the  trial  court,  the  ques- 
tion of  their  sufficiency  is  eliminated  here, 
and  it  could  serve  no  useful  purpose  to 
lengthen  this  opinion  by  discussing  such  snf- 
flclency,  or  other  questions  connected  with 
and  dependent  upon  the  exlsteijce  of  the 
main  question  here. 

It  is  urged  that  the  summon^  was  served 
by  publication  after  the  original  summons 
was  returned.  If  It  be  conceded  that  such 
was  the  case,  it  could  make  no  difference, 
for.  nothing  to  the  contrary  appearing  in  the 
face  of  this  record.  It  will  be  presumed  that 
an  alias  summons  was  Issued.  People  v. 
Davis,  143  Cal.  678,  77  Pac.  651;  Sacramento 


Bank  v.  Montgomery  et  a1.  (decided  May  17, 
1906)  81  Pac.  138. 

It  is  here  expressly  stipulated  that  the 
pleadings,  findings,  and  decree  in  the  fore- 
closure suit  are  sufficient  in  form  and  sub- 
stance, and  therefore  such  decree — import- 
ing, as  it  does,  absolute  verityT-was  binding 
on  Hellwegan,  and  the  sale  under  said  Judg- 
ment passed  his  title  to  the  Pacific  Mutual 
Life  Insurance  Company. 

This  disposes  of  aU  the  specifications  of 
error  and  insufficiency  of  evidence  save  one. 
It  Is  claimed  that  the  evidence  is  not  suffi- 
cient to  sustain  the  finding  that  the  defend- 
ant Bruner  paid  all  the  taxes  on  the  land 
for  1895-96.  That  Bruner  did  tn  fact  pay 
the  taxes  is  not  disputed.  Nor  is  it  disputed 
that  at  the  time  of  such  payment  Bruner  was 
In  possession  of  the  land  under  a  contract 
with  the  Pacific  Mutual  Life  Insurance  Com- 
pany, through  which  the  title  finally  passed 
to  him.  But  it  Is  contended  that,  because 
the  property  was  assessed  to  Hellwegan  at 
a  time  when  he  (Hellwegan)  was  in  posses- 
sion, the  payment  made  by  Bmner  must  be 
held  made  for  the  benefit  of  Hellwegan.  The 
mere  statement  of  the  proposition  is  its  refu- 
tation. 

The  Judgment  Is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUCK- 
LES, J. 

(1  Cal.  App.  71) 
PEOPLE  V.  DURAND. 
(Court  of  Appeal,   Third   District,   CJaliforola. 
May  29,  1905.) 

Cbiuinai.  Law— Appeai.  fbou  Judgicbnt— 
Questions  Reviewable. 

Under  Pen.  Code,  {  1170,  providing  that 
an  appeal  from  a  judgment  ma^  be  on  the 
ground  of  error  in  charging  the  jury;  section 
1259,  declaring  that  on  such  an  appeal  the 
court  may  review  any  intermediate  order  or 
ruling  involving  the  merits,  or  which  may  have 
affected  the  judgment;  and  section  1181,  enu- 
merating the  grounds  on  which  a  new  trial 
may  be  awarded  after  conviction — ^the  suffi- 
ciency of  the  evidence  to  justify  the  giving  of 
an  instruction  cannot  be  inquired  into  on  an 
appeal  from  a  judgment  if  there  la  any  evi- 
dence to  support  the  instruction. 

Appeal  from  Superior  Court,  Tuolumne 
County;  Q.  W.  Nicol,  Judge. 

Al  Durand  was  convicted  of  assault  wltb 
a  deadly  weapon,  and  appeals.    Affirmed. 

E.  W.  Holland,  for  appellant  U.  S.  Webb, 
Atty,  Gen.,  for  the  People. 

CHIPMAN,  P.  J.  Defendant  was  convicted 
of  the  crime  of  assault  with  a  deadly  weapon. 
He  appeals  from  the  Judgment  on  bill  of  ex- 
ceptions dOly  settled  and  allowed.  There  was 
no  motion  to  instruct  the  Jury  to  acquit  when 
the  prosecution  rested,  nor  for  a  new  trial, 
and  there  is  in  the  record  no  exception  taken 
to  any  ruling  or  decision  of  the  court  The 
court  Instructed  the  Jury  as  follows:  "That, 
In  order  to  convict  the  defendant  of  the  crime 


Cal.) 


PEOPLE  V.  DUEAND. 


673 


charged  In  the  complaint,  It  must  appear 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  alleged  assault  was  made 
with  a  deadly  weapon,  and  that  It  Is  incum- 
bent on  the  prosecution  to  prove  beyond  a 
reasonable  doubt  and  to  a  moral  certainty 
that  the  weapon  mentioned  In  the  Informa- 
tion was  in  fact  a  deadly  weapon."  The 
point  made  by  defendant  Is  that,  although 
the  Instruction  Is  a  correct  statement  of  the 
law,  the  evidence  Is  insufficient  to  establish 
as  a  fact  that  the  weapon  with  which  de- 
fendant was  assaulted  was  a  deadly  weapon, 
and  hence  the  verdict  was  In  violation  of  the 
Instruction  given. 

The  Attorney  General  contends  that  the 
sufficiency  of  the  evidence  may  not  be  in- 
quired into  on  this  record.  It  was  held  In 
People  V.  Keyser,  58  Cal.  183,  that  the  de- 
fendant may,  upon  an  appeal  from  the  judg- 
ment without  having  made  a  motion  for  a 
new  trial,  rely  upon  any  of  the  grounds  of 
exception  mentioned  in  section  1170  of  the 
Penal  Code,  and,  of  course,  we  may  add, 
when  the  record  contains  a  bill  of  exceptions, 
he  may  likewise  rely  upon  any  of  such 
grounds.  These  grounds  are  stated  In  three 
paragraplis  of  the  section,  the  first  two  of 
which  can  have  no  possible  reference  to  the 
point  made  by  defendant.  The  third  para- 
graph also  contains  matter'  equally  Inappli- 
cable to  this  case,  and  the  only  ground  of 
exception  at  all  applicable  is  an  error  of  the 
court  "In  charging  or  instructing  the  jury 
upon  the  law  on  the  trial  of  the  issue."  Sec- 
tion 1181  of  the  same  Code  enumerates  In 
several  different  paragraphs  the  cases  In 
which  the  court  may,  when  the  defendant 
has  been  convicted,  grant  him  a  new  trial. 
It  win  b*  seen  from  a  comparison  of  these 
two  sections,  as  was  said  in  Walker  v.  Supe- 
rior Court,  135  Cal.  369,  67  Pac.  336,  "that 
there  are  certain  matters  which  may  be 
pressed  to  the  attention  of  the  court  upon 
motion  for  a  new  trial  alone,  and  certain 
other  matters  which  may  be  brought  by  a. 
proper  bill  of  exceptions  to  the  attention  of 
the  appellate  couit,  either  upon  denial  of  the 
motion  for  a  new  trial  or  upon  direct  appeal 
from  the  judgment,  without  the  intervention 
of  a  motion  for  a  new  trial."  The  court  then 
points  out,  by  way  of  illustration,  some  of 
the  matters  which  may  be  considered  on  an 
appeal  from  the  judgment  where  there  Is  no 
motion  for  a  new  trial.  This  exposition 
shows  quite  clearly  that  cases  arise  where 
"the  Instruction,  though  correct  In  point  of 
law.  Is  Inapplicable  to  any  evidence  In  the 
case,  or  to  any  theory  which  may  be  taken 
of  the  evidence  in  the  case."  An  Instruction 
upon  the  principle  of  flight  as  evidence  tend- 
ing to  show  guilt  is  given  by  way  of  illustra- 
tion. Should  defendant  claim  that  there  was 
no  evidence  whatsoever  in  the  case  tending 
to  show  that  he  had  ever  fled  or  attempted 
to  escape  from  custody,  he  would  have  the 
right  to  so  claim  in  a  bill  of  exceptions  on 
his  appeal  from  the  judgment,  and  It  would 
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be  the  duty  of  the  district  attorney  to  point 
out  the  evidence  disputing  such  claim.  So, 
also,  as  to  defendant's  exceptions  to  the  rul- 
ings of  the  court  In  admitting  or  rejecting 
testimony.  "His  right  to  except  to  these  is 
reserved  by  subdivision  3  of  section  1170. 
His  right  to  press  his  exceptions  npon  appeal 
from  the  judgment  Is  preserved  to  him  by 
section  1259  and  the  decision  In  People  v. 
Keyser,"  supra.  But  does  the  right  ^extend 
to  the  case  here?  There  was  some  evidence 
tending  to  show  that  the  weapon  used  by  the 
defendant,  and  with  which  he  made  the  as- 
sault, was  a  deadly  weapon.  The  claim  Is 
that  it  was  Insufficient  to  prove  the  deadly 
character  of  the  weapon,  not  that  there  was 
no -evidence  tending  to  show  its  character. 
If,  upon  an  appeal  from  the  judgment  alone, 
the  defendant  may  claim  that  the  evidence 
Is  insufficient  to  establish  \he  character  of 
the  weapon  used  In  an  assault,  In  order  to 
show  that  the  weapon  used  was  not  such  as 
the  Instruction  declared  was  essential  to  con- 
viction of  defendant,  we  do  not  see  but  that 
any  other  essential  fact  upon  which  there  Is 
a  correct  Instruction,  and  as  to  which  fact 
there  is  some  evidence  In  the  record,  may 
also  be  reviewed  In  Uke  manner,  and  the  re- 
quirement of  motion  for  a  new  trial  would 
be  practically  abrogated.  An  Instruction  as 
to  the  doctrine  of  reasonable  doubt  would 
allow  the  defendant  to  have  the  evidence  ex- 
amined on  his  appeal  from  the  Judgment  in 
order  to  show  that  there  was  grave  doubt  of 
his  guilt.  So,  also,  as  to  the  Intent  with 
which  the  act  was  committed.  Indeed,  the 
rule  would  permit  almost  every  fact  tending 
to  show  guilt  to  be  thus  re-examined  without 
a  motion  for  a  new  trial,  and  on  the  appeal 
from  the  judgment  alone.  The  provision  of 
section  1259  is  that  on  such  an  appeal  "the 
court  may  review  any  Intermediate  order  or 
ruling  Involving  the  merits,  or  which  may 
have  affected  the  judgment."  If  the  claim 
had  been  that  there  was  no  evidence  what- 
soever tending  to  show  that  any  weapon  was 
used  In  the  assault,  or  that  there  was  no  evi- 
dence whatsoever  tending  to  show  that  the 
weapon  used  was  a  deadly  weapon,  the  case 
possibly  might  be  said  to  be  similar  to  the 
case  suggested  in  the  illustration  relating  to 
the  flight  of  a  defendant.  But  such  Is  not 
the  claim,  for,  as  we  have  seen.  It  Is  con- 
ceded that  there  was  some  evidence  on  the 
point. 

In  People  v.  Ward,  79  Pac.  448,  the  court 
did  not  find  It  necessary  to  decide  the  ques- 
tion now  involved,  but  It  was  there  said  that 
a  defendant  cannot  have  reviewed  an  oi'der 
which  denies  him  a  new  trial  on  the  ground 
that  the  verdict  Is  unsupported  by  the  evi- 
dence, unless  be  shows  by  his  bill  of  excep- 
tions that  he  moved  on  that  ground.  The 
reason  there  given  for  requiring  the  bill  to 
show  that  a  motion  had  been  made  on  the 
ground  urged  applies  even  more  strongly  to 
a  case  where  it  is  sought  to  review  the  evljp 
deuce  on  an  appeal  from  the  judgment.  ^c5 
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The  court  cannot  look  to  the  testimony 
brought  up  by  bill  of  exceptions  on  an  appeal 
from  the  Judgment  aldbe,  unless  authorized 
to  do  so  on  a  motion  for  a  new  trial,  except 
in  cases  arising  under  section  1170  as  inter- 
preted in  People  v.  Keyser,  supra,  or  in  cases 
to  wliicb  section  1259  is  applicable.  The  in- 
suttlcleucy  of  the  evidence  to  sustain  the  ver- 
dict is  expressly  made  the  ground  for  a  new 
trial  under  section  1181.  It  Is  not  a  matter 
mentioned  in  section  1170,  nor  is  it  Included 
in  the  rights  reserved  to  defendant  by  sec- 
tion 1259.  There  Is  a  wide  difference  be- 
tween the  case  where  there  is  some  evidence 
to  a  fact,  although  claimed  to  be  insufficient, 
and  where  there  is  an  entire  absence  of  evi- 
dence to  a  fact  concerning  which  there  Is  an 
instruction.  In  the  former  case,  if  the  in- 
struction is  correct  as  matter  of  law,  the 
court  cannot,  on  appeal  from  the  Judgment 
alone,  look  into  the  record  to  examine  into 
insufficiency  of  the  evidence,  but  defendant 
must  "move  for  a  new  trial  to  have  the  evi- 
dence reviewed.  In  the  latter  case  he  may, 
on  his  appeal  from  the  Judgment  alone,  claim 
an  entire  absence  of  evidence,  in  which  case 
"the  district  attorney  must,"  as  was  said  in 
Walker  v.  Superior  Court,  ''point  out  the  evi- 
dence militating  against  the  statement,  and 
cause  it  to  be  inserted  by  way  of  amendment 
to  the  bill." 

The  judgihent  is  affirmed. 

We  concur:  BUCKLES,  J.;  MCLAUGH- 
LIN, J. 


(1  Cal.  App.  1) 

PEOPLE  V.  CURTIS. 

(Court   of   Appeal,    First   District,    California. 
May  22.  1005.) 

1.  Indecent  Assault  —  Information— Vic- 
tim—Sex. 

Pen.  Code,  §  288,  provides  that  any  per- 
son who  shall  willfully  and  lewdly  commit  any 
lewd  or  lascivious  act,  other  than  those  con- 
stituting other  crimes,  on  or  with  the  body, 
or  any  part  or  member  thereof,  of  a  child  un- 
der the  age  of  14  years,  with  the  intent  of 
arousing  passions  or  sexual  desires  of  such 
child,  shall  be  guilty  of  a  felony.  Held,  that 
an  information  for  violating  such  section  was, 
not  defective  for  failure  to  allege  the  sex  of 
the  child  on  whose  person  the  act  was  commit- 
ted'. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Carroll  Cook, 
Judge. 

C.  L.  Curtis  was  convicted  of  a  statutory 
offense,  and  be  appeals.    Affirmed. 

Geo.  F.  Carroll,  De  Witt  0.  Turner,  W.  J. 
Marcum,  and  Frank  J.  Murphy,  for  appel- 
lant   U.  S.  Webb,  Atty.  Gen.,  for  the  People. 

COOPER,  J.  Defendant  prosecutes  this 
appeal  from  the  Judgment  of  conviction,  and 
the  order  denying  his  motion  for  a  new  trial. 
The  prosecution  was  under  section  288  of 
the  Penal  Code,  which  reads  as  follows: 
"Any  person  who  shall  willfully  and  lewdly 


commit  any  lewd  or  lascivious  act  other 
than  the  acts  constituting  other  crimes  pro- 
vided for  in  part  two  of  this  Code  upon  or 
with  the  body,  or  any  part  or  member  there- 
of, of  a  child  under  the  age  of  fourteen  years, 
with  tbe  intent  of  arousing,  appealing  to,  or 
gratifying  tbe  lust  or  passions  or  sexual  de- 
sires of  such  person  or  of  such  child,  shall 
be  guilty  of  a  felony  and  shall  be  impris- 
oned in  the  State  Prison  not  less  than  one 
year."  The  sole  point  relied  upon  here  is 
that  the  Information  falls  to  charge  a  public 
offense,  because  it  does  not  show  that  the 
defendant  and  the  child  upon  and  with 
whom  the  crime  was  committed  are  of  op- 
posite sexes;  that  it  does  not  show  that  de- 
fendant is  a  male,  nor  that  tbe  child  is  a 
female.  It  is  not  necessary  that  the  infor- 
mation contain  any  statement  as  to  the  sex 
of  the  parties,  or  either  of  them.  Any  per- 
son who  commits  the  acts  named  in  the 
section  upon  or  with  the  body  of  a  child  un- 
der the  age  of  14  years,  with  the  intent  of 
arousing,  appealing  to,  or  gratifying  the  lust 
or  passions  or  sexual  desires  of  such  person 
or  child.  Is  guilty  of  a  crime,  under  the  sec- 
tion. If  the  acts  prohibited  were  committed 
by  defendant  upon  or  with  the  body  of  a 
child  of  the  same  sex  as  defendant,  he  would 
nevertheless  be  guilty.  The  Legislature  has 
not  seen  fit  to  make  any  reference  to  sex  in 
the  section,  and  it  is  not  for  this  court  to  do 
so.  It  is  sufficient  that  the  information 
charges  the  offense  substantially  in  the  lan- 
guage of  the  statute. 
The  Judgment  and  order  are  affirmed. 

We  concur:    HARRISON,  P.  J.;  HALL,  J. 


a  Cal.  App.  5) 
FARRELL  v.  BOARD  OF  POLICE  COM'RS 
OF  CITY  &  COUNTY  OP  ^AN  FRAN- 
CISCO et  al. 
(Court   of  Appeal,   First   District,   California. 
May  24,  1905.) 

1.  Mdnicipai,  Cobpoeations— Police  Fobce  ' 
—Removal   of   Officeb—Mandaucs— Lim- 
itations. 

Code  Civ.  Proc.  i  343,  declares  that  an  ac- 
tion for  relief  not  otherwise  provided  for  must 
be  commenced'  within  four  years  after  the 
cause  of  action  shall  have  accrued ;  and  sec- 
tion 338,  subd.  1,  provides  that  an  action  upon 
a  liability  created  by  statute,  other  than  a  pen- 
alty or  forfeiture,  must  be  commenced  within 
three  years.  Held,  that  mandamus  to  require 
plaintiGTs  admission  to  the  office  of  a  police- 
man, he  alleging  that  he  had  been  wrongfully 
remove<l,  was  barred  by  limitations  where  there 
had  been  a  delay  of  nine  years. 

2.  Same— Failure  to  Pbef»:b  Chabges. 

Const,  art.  20,  §  16,  in  sulistance  provides 
that,  when  the  duration  of  an  office  is  not  pro- 
vided for  by  the  Constitution,  it  may  be  de- 
clared by  law,  and,  if  not  so  declared,  it  shall 
be  held  during  the  pleasure  of  the  authority 
making  the  appointment.  Held  that,  where  an 
officer's  term  is  not  fixed  by  the  Constitution  or 
declared  by  law,  he  holds  only  during  the  pleas- 
ure of  the  appointing  power,  and  may  be  re- 
moved without  charges,  notice,  or  trial. 

TEd.  Note. — For  cases  in  point  see  toL  37, 
Cent.  Dig.  Officers,  S§  69,  89.]   -jOO^IV^ 
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Ai^eal  from  Superior  Court,  City  and 
County  of  San  Francisco;  C.  B.  Hebl)ard, 
Judge. 

Action  by  J.  W.  Farreil  against  the  board 
of  police  commissioners  of  tlie  city  and  coun- 
ty of  San  Francisco  and  others  for  a  writ  of 
mandate  requiring  respondents  to  admit 
plaintiff  to  the  office  of  policeman  on  the  po- 
lice force  of  the  city  and  county  of  San  Fran- 
cisco. From  a  judgment  overruling  a  de- 
murrer to  the  petition,  defendants  appeal. 
Reversed. 

The  City  and  County  Attorney,  for  appel- 
lants.   Curtis  Uillyer,  for  respondent 

HALL,  J.  This  is  an  action  by  plaintiff 
against  the  defendants  for  a  writ  of  man- 
date, directed  to  alid  requiring  the  board  of 
police  commissioners  of  the  city  and  county 
of  San  Francisco  to  admit  plaintiff  to  the 
office  of  policeman  on  the  regularly  consti- 
tuted police  department  of  the  city  and  coun- 
ty of  San  Francisco.  In  plaintiff's  petition 
he  alleges  that  the  board  of  police  commis- 
sioners removed  him  from  his  office  of  po- 
liceman In  the  month  of  March,  1892,  ap- 
bitrarlly,  and  without  any  charges  being 
preferred  against  him,  And  without  any  trial 
or  hearing  upon  any  charges,  and  that  said 
commissioners  have  ever  since  said  time 
deprived  him  of  the  use  and  enjoyment  of 
his  said  office,  and  that  he  is  still  by  them 
deprived  of  the  enjoyment  of  said  office. 
The  petition  for  the  writ  was  filed  iu  the 
month  of  May,  1901.  To  this  petition  the  de- 
fendants demurred,  upon  the  general  ground 
that  It  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  or  to  entitle  i>lain- 
tiff  to  a  writ  of  mandate,  and  also  upon  the 
ground  that  "plaintiff's  cause  of  action  and 
right  to  a  writ  of  mandate  Is  barred  by  sub- 
division 1  of  section  338  of  the  Code  of  Civil 
Procedure,  and  by  section  343  of  the  Code  of 
Civil  Procedure."  The  lower  court  overruled 
the  demurrer,  defendants  answered,  a  trial 
was  had,  and  Judgment  went  against  the  de- 
fendants as  prayed  for  In  plaintiff's  petition. 

So  far  as  the  plea  of  the  statute  of  limita- 
tions Is  concerned,  a  precisely  similar  case 
was  presented  to  the  Supreme  Court,  since 
the  taldng  of  the  appeal  in  this  case,  in  the 
case  of  Jones  v.  Board  of  Police  Commis- 
sioners of  the  City  and  County  of  San  Fran- 
cisco, 141  Cal.  96,  74  Pac.  696.  The  only  dif- 
ference between  the  Jones  Case  and  the  case 
before  this  court  Is  that  in  the  Jones  Case 
the  dejay  In  bringing  the  action  was  about 
seven  years,  while  In  this  case  it  exceeds  nine 
years.  In  that  case  It  was  held  that  the  plea 
of  the  bar  of  the  statute  of  limitations  was 
well  taken,  and  the  judgment  of  the  lower 
court  in  favor  of  the  plaintiff  in  that  action 
was  revei-sed.  with  directions  to  the  court 
below  to  sustain  the  demurrer  and  dismiss 


the  proceeding.  The  principle  of  the  Jones 
Case  controls  this.  See,  also,  Barnes  v. 
Glide,  117  Cal.  1,  48  Pac.  804,  59  Am.  St  Rep. 
153;  Barber  v.  Mulford,  117  Cal.  356,  49  Pac. 
206. 

As  to  the  general  demurrer  that  the  peti- 
tion did  not  state  a  cause  of  action,  the  same 
question  was  presented  in  the  case  of  People 
V.  Hill,  7  Cal.  97;  the  only  difference  being 
that  In  the  latter  case  the  question  arose  un- 
der section  7  of  article  11  of  the  old  Consti- 
tution, while  In  the  present  case  it  arises  un- 
der section  16  of  article  20  of  the  present 
Constitution.  Each  In  substance  provides 
that,  when  the  duration  of  an  office  is  not 
provided  for  by  the  Constitution,  it  may  be 
declared  by  law,  and,  if  not  so  declared,  It 
shall  be  held  during  the  pleasure  of  the  au- 
thority making  the.  appointment  In  the  Hill 
Case  It  was  said:  "The  only  way  In  which 
this  power  of  removal  can  be  limited  Is  by 
first  fixing  the  duration  or  term  of  office,  and 
then  providing  the  mode,  if  deemed  neces- 
sary, in  which  the  officer  may  be  removed 
during  the  term.  A  law  which  simply  pro- 
vides that  a  party  shall  not  be  removed,  ex- 
cept in  a  given  case,  where  the  duration  is 
not  declared,  would.  In  our  opinion,  be  un- 
constitutional." It  was  accordingly  held  In 
the  case  of  People  v.  Hill  that  the  board  of 
police  commissioners  could  remove  a  police 
officer  without  any  charges  being  preferred, 
and  without  any  trial,  for  the  reason  that 
his  term  of  office  was  not  fixed,  and  be  held 
office  only  during  the  pleasure  of  the  appoint- 
ing power.  The  same  question  was  present- 
ed in  the  case  of  Smith  v.  Brown,  59  Cal.  672. 
That  case  arose  under  the  present  Constitu- 
tion and  the  charter  of  Sacramento.  The 
trial  court  rendered  judgment  upon  demurrer 
for  the  defendant,  and  the  court  affirmed  this 
judgment  on  the  authority  of  People  v.  Hill. 
In  Patton  v.  Board  of  Health  of  the  City  and 
County  of  San  Francisco,  127  Cal.  388,  59 
Pac.  702,  78  Am.  St.  Hep.  66,  the  court  held 
that,  where  an  officer's  term  Is  not  fixed  by 
law  or  by  the  Constitution,  such  officer  holds 
only  during  the  pleasure  of  the  appointing 
power,  and  may  be  removed  without  charges, 
notice,  or  trial;  citing  People  v.  Hill  and 
Smith  v.  Brown.  Counsel  for  the  respondent 
seems  to  concede  that  If  People  v.  Hill  is 
sound,  the  judgment  in  this  case  must  be  re- 
versed; but  he  urges  with  much  earnestness 
that  the  doctrine  laid  down  In  People  v.  Hill 
Is  not  sound,  and  that  the  case  should  be 
overruled.  We  think  the  rule  in  People  v. 
Hill  Is  correct,  and  see  no  reason  for  depart- 
ing from  It 

The  judgment  is  reversed,  with  directions 
to  the  lower  court  to  sustain  the  demurrer 
and  dismiss  the  petition. 


J. 


We  concur:    HARRISON,  P.  J.j  COOPEB, 
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(1  Cal.  App.  17) 

PEOPLE  v.  0L8EN. 

(Court  of  Appeal,''  Third  District,  California. 

May  24,  1905.) 

1.  Cbikinai,  Law— Coubt— Misconduct. 

A  juror,  in  a  prosecution  for  murder,  on 
his  voir  dire,  stated  that  he  would  have  to  be 
prettj-  well  convinced,  especially  by  circum- 
stantial evidence,  because  he  had  seen  one  case 
go  wrong  on  circumstantial  evidence,  where- 
upon the  court  remarked :  "That  is  one  case 
out  of  ten  thousand — one  out  of  ten  thousand. 
That  is  about  the  rate."  And  thereafter,  on 
defendant's  attorney  calling  the  court's  atten- 
tion to  the  remark,  the  judge  replied:  "I  say 
so  yet."  Held,  that  such  statement  could  only 
have  impi-eased  the  juror  with  the  fact  that  cir- 
cumstantial evidence  was  to  be  considered,  and 
that  convictions  could  be  had  on  such  evidence, 
and  hence,  though  objectionable,  was  not  prej- 
udicial error. 

2.  Saue. 

In  a  t)rosecution  for  murder,  circumstan- 
tial evidence  held  sufficient  to  sustain  a  con- 
viction, 
S.  Samb— E^xFEBT  Opinion. 

Where,  in  a  prosecution  for  murder,  a  phy- 
sician who  had  performed  the  autopsy  describ- 
the  wounds  in  detail,  and  from  such  description 
it  plainly  appeared  that  some  blunt  instrument 
must  have  been  used  in  making  them,  defend- 
ant was  not  prejudiced  by  the  admission  of  the 
witness'  expert  opinion  that  they  were  so  caus- 
ed. 

4.  Same— Instboctions. 

Where,  in  a  prosecution  for  murder,  based 
on  circumstantial  evidence,  the  court  had  fully 
Instructed  as  to  the  nature,  force,  and  general 
rules  applicable  to  such  proof,  a  further  in- 
struction that  if^  under  such  rules,  the  testi- 
mony was  sufficient  to  convince  the  jury,  as 
reasonable  men,  beyond  a  reasonable  doubt, 
that  the  defendant  did  commit  the  act  charged," 
although  the  act  may  be  surrounded  in  a  de- 
gree by  a  doubt,"  then  it  was  their  duty  to  con- 
vict, was  not  erroneous,  though  the  words  quot- 
ed were  meaningless  and  should  have  been 
stricken. 

5.  Saue. 

Where  the  court  charged  at  defendant's  re- 
quest that,  when  independent  facts  and  cir- 
cumstances are  relied  on  to  identify  accused 
as  the  person  who  committed  the  crime  char- 
ged, each  material  independent  fact  or  circum- 
stance necessary  to  complete  such  chain  or  se- 
ries of  independent  facts  tending  to  establish 
his  guilt  should  be  established  to  the  same  de- 
^e  of  certainty  as  the  main  fact  which  the 
independent  circumstances  tend  to  establish, 
etc.,  defendant  was  not  entitled  to  object  to  an 
instruction  that  each  and  every  fact  and  cir- 
cumstance relied  on  by  the  prosecution  to  es- 
tablish defendant's  guilt  must  be  proved  be- 
yond a  reasonable  doubt,  and  if  the  jury  were 
not  entirely  satisfied,  beyond  all  reasonable 
doubt,  that  such  facts  and  circumstances  had 
been  proved,  it  was  its  duty  to  find  a  verdict 
of  not  guilty. 

Appeal  from  Superior  Court,  Sacramento 
County;  B.  C.  Hart,  Judge. 

Oscar  Olaen  was  convicted  of  murder,  and 
he  appeals.     AfBrmed. 

J.  O.  Prewett  and  J.  8.  Daly,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  for  the  People. 

BUCKLES,  J.  Defendant  was  Informed 
against  by  the  district  attorney  of  the  coun- 
ty of  Sacramento  for  the  crime  of  murder, 
alleged  to  hare  been  committed  In  the  city 
of  Sacramento  on  the  Gtb  day  of  February, 


1904,  by  killing  one  Henry  Salt  He  was 
tried,  and  found  guilty  of  murder  in  the  first 
degree,  with '  punishment  fixed  for  life  in 
the  State  Prison.  Appeal  Is  from  the  judg- 
ment and  order  OTetruling  his  motion  for  a 
new  trial. 

Daring  the  examinatioo  of  the  Jurors  on 
their  voir  dire,  and  after  six  persons  had 
been  accepted .  and  sworn  to  try  the  case, 
and  while  the  examination  of  Juror  Camp- 
bell was  progressing,  Campbell  remarked,  in 
answer  to  a  question,  that  he  would  have  to 
be  pretty  well  convinced,  especially  in  cir- 
cumstantial evidence,  because  he  had  seen 
one  case  go  wrong  in  Sacramento  on  circum- 
stantial evidence,  and  the  Judge  remarked: 
"That  is  one  case  out  of  ten  thousand — one 
out  of  ten  thousand.  That  is  about  the 
rate."  And  further  on  in  the  examination 
of  Campbell,  when  defendant's  attorney 
called  the  court's  attention  to  this  remark, 
the  Judge  replied:  "I  say  so  yet"  This  is 
assigned  as  error.  It  is  claimed  by  the  de- 
fendant that  the  remarks  of  the  court  were, 
in  effect,  charging  the  jury  as  to  the  weight 
and  reliability  of  <;ircumstantlal  evidence, 
and  that,  out  of  10,000  convictions  in  Sac- 
ramento county  ou  circumstantial  evidence, 
1  was  innocent  and  8,999  were  guilty.  This 
was  assigned  as  error  on  the  part  of  the 
trial  judge.  The  statement  of  the  judge  was 
highly  improper,  and  might  well  have  been 
left  unsaid.  The  first  case  cited  by  defend- 
ant in  support  of  his  contention  is  that  of 
People  V.  Fong  Chlng,  78  Cal.  173,  20  Pac.  396. 
In  that  case  the  defendant  was  on  trial  for 
having  offered  Policeman  Martin  a  bribe  to  in- 
duce Martin  to  testify  falsely  In  a  murder 
trial.  The  defendant  testified  in  his  own  be-  ' 
half,  and  said  he  had  given  Martin  several 
sums  of  money,  amounting  to  about  ?400,  but 
that  it  was  for  his  friendship,  and  to  induce 
him  to  testify  merely  to  the  truth,  and  not  to 
testify  falsely  against  one  Lee  Chuck  In  a 
murder  case.  The  judge  said  to  the  jury  In 
one  of  his  instructions:  "If  you  believe  the 
defendant's  version,  your  verdict  should  be 
"Not  guilty.'  It  is  not  a  crime  in  this  state 
to  encourage  a  witness  with  pecuniary  gifts 
to  be  truthful,  but  neither  is  it  among  the 
recognized  customs  of  this  country  to  sub- 
sidize the  personal  integrity  of  our  citizens 
in  order  to  prevent  them  from  lapsing  into 
falsehood  and  perjury."  The  court  said: 
"This  I&uguage  could  have  but  one  meaning 
and  purpose.  In  addition  to  incorporating 
an  unproved  fact  into  the  case,  it  was  an 
argument  against  the  truthfulness  of  the  de- 
fendant's testimony,  and  its  direct  tendency 
was  to  Induce  the  Jury  not  to  believe  it." 
This  was  an  attempt  on  the  part  of  the 
judge  to  instruct  the  jury  as  to  the  weight 
to  be  given  the  defendant's  testimony,  and 
was  clearly  error.  In  People  v.  Travers,  88 
Cal.,  at  page  236,  26  Pac,  at  page  89,  cited 
by  defendant  the  court  told  the  jury  In  its 
charge:  "During  the  argument  of  this  case 
your  attention  has  been  called  to  a  number 
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of  cases  In  which  It  was  claimed  that  Juries 
bad  Improperly  convicted  the  defendants. 
While  it  is  true  that  innocent  persons  have 
been 'convicted  in  the  past,  there  is  no  proof 
in  this  case  of  any  such  fact,  and  you  are 
not  justified  in  considering  such  matters  In 
determining  the  guilt  or  innocence  of  this 
defendant.  •  ♦  •  If  all  criminals  must 
go  free  because  there  is  a  possibility  of  Jurors 
maldng  mistakes,  society  might  as  well 
dislmnd."  The  court  said:  "This  instruction 
is  clearly  erroneous.  In  the  first  place,  it 
is  objectionable — although  periiaps  not  fatal- 
ly so — on  account  of  its  apparent  hostility  to 
the  defendant.  The  Jury  would  be  very  apt 
to  get  the  impression  from  it  that  the  court 
considered  the  defendant  one  of  the  'crim- 
inals' alluded  to,  and  feared  the  Jury  would 
fail  to  convict  him  on  account  of  'sympathy 
or  prejudice.'  In  the  second  place.  It  Is  ob- 
jectionable as  an  argument  in  favor  of  the 
prosecution  on  the  weight  of  evidence,  and 
thus  was  an  invasion  of  the  province  of  the 
Jury."  In  the  case  at  bar  the  words  com- 
plained of  were  not  found  in  an  Instruction 
to  the  jury,  but  a  remark  of  the  court  during 
the  Impaneling  of  the  Jury,  and  could  not 
have  had  any  other  effect  tlian  to  Impress 
upon  the  minds  of  the  Jurors  the  fact  that 
circumstantial  evidence  was  to  be  consid- 
ered, and  that  conviction  could  be  bad  on 
such  evidence,  and  therefore  not  subject  to 
the  criticisms  made  in  the  cases  cited.  There- 
fore the  error,  If  any,  was  not  of  a  nature 
to  injure  the  defendant  People  v.  Urquidas, 
96  Cal.  239,  81  Pac.  52. 

It  is  claimed  by  the  defendant  that  the 
evidence  in  the  case  is  totally  inadequate 
to  convict  him.  The  testimony  is  circum- 
stantial, but  the  circumstances  all  point  to 
the  defendant's  gul)t,  aud  are  as  follows: 
The  defendant  and  deceased  were  seen  to- 
gether ou  I  street,  drunk,  arm  in  arm,  pud- 
dling in  the  mud.  They  went  to  an  open 
box  car  standing  on  I  street,  and  the  de- 
fendant helped  deceased  into  the  car  and 
went  away,  leaving  the  door  open.  Tills  was 
12:46  p.  m.  A  boy  11  years  old  had  seen 
the  defendant  and  two  or  three  men  together 
near  China  Slough,  near  Third  and  I  streets, 
at  11:55  a.  m.,  and  the  defendant  was  sit- 
ting on  the  stomach  of  deceased;  and,  when- 
ever deceased  made  an  effort  to  get  up,  de- 
fendant would  hit.  him  In  the  Jaw.  The  boy 
saw  the  two  or  tliree  meu  leave,  and  the  de- 
ceased still  on  the  ground.  This  witness  was 
not  positive  In  his  identification  of  defendant 
or  deceased.  At  about  1:15  defendant  was 
seen  at  a  saloon  at  No.  229  I  street,  aud 
there  was  blood  on  his  hand.  The  car  door 
was  open  at  1:20  or  1:30  p.  m.  from  10  to 
14  inches.  Between  3  and  4  o'clock  the  de- 
fendant went  with  one  Matteson  to  deliver 
a  load  of  coal,  and,  while  with  Matteson, 
asked  where  he  could  sell  a  dead  man.  and 
on  their  return,  said  to  Matteson:  "When 
we  are  coming  back  I  will  show  you  where 
the  stiff  is.    He  is  In  a  car."    Defendant  also 


told  this  witness  that  If  he  sold  this  dead 
man  he  had  another  one  in  sight,  and  that 
he  would  divide  with  witness.  On  their  re- 
turn from  delivering  the  coal,  defendant  took 
Matteson  to  the  box  car  on  I  street  The  car 
was  closed,  and  defeudant  opened  the  door. 
The  body  of  deceased  was  lying  in  the  west 
end,  no  hat  on,  and  still  warm.  Defendant 
jumped  into  the  car,  raised  the  head  of  de- 
ceased, and  said,  "Isn't  he  a  big,  nice,  Juicy 
son  of  a  bitch?"  The  flap  of  the  pants  was 
lying  open.  Defeudant  and  witness  then 
went  to  the  coroner's  (Ace  and  tried  to  sell 
a  dead  body.  The  defendant  said  to  Fen- 
ton,  who  was  In  the  coroner's  office:  "I  have 
got  one  for  you.  How  much  is  there  in  It? 
I  have  got  to  have  some  money."  The  wit- 
ness Fenton,  who  was  also  an  undertaker, 
went  with  defendant  to  the  car  for  the  body; 
and,  on  approaching  the  car,  defendant 
jumped  out  of  the  wagon,  opened  the  car 
door,  went  to  the  body,  grabbed  hold  of  it 
and  pulled  it  to  the  door  of  the  car,  and 
helped  to  place  it  in  the  wagon.  The  stern- 
um was  caved  in,  the  lower  Jaw  broken,  and 
the  body  was  beaten  in  a  way  to  indicate 
that  some  blunt  Instrument  had  been  used 
In  inllicting  the  wounds,  for  the  skin  was 
not  broken.  The  heels  of  the  shoes  worn  by 
defendant  showed  blood  stains,  and  blood 
stains  were  on  his  overalls.  He  declared  he 
had  no  acquaintance  with  deceased.  When 
the  coroner  asked  him  when  he  discovered 
the  body,  he  answered,  "About  twelve 
o'clock."  When  the  coroner  Said  to  him, 
"Now  it  is  ofter  four  o'clock.  Why  didn't 
you  report  this  before?"  he  answered,  "Well, 
I  don't  know."  Blood  spots  and  stains  were 
found  in  the  car.  The  deceased  must  have 
met  his  death  in  the  car.  Defendant  tendered 
no  explanation  of  these  circumstances.  We 
think  these  chrcumstances  were  sufficient  to 
indicate  the  guilt  of  the  defendant,  and, 
as  tlie  jury  found  him  guilty,  they  must  have 
believed  him  guilty  beyond  a  reasonable 
doubt. 

The  shoes  and  overalls  of  the  defendant, 
and  the  hat  found  In  the  car  after  the  body 
was  removed,  were  all  introduced  in  evi- 
dence over  defendant's  objection.  We  think 
there  was  sufllclent  identification  of  the 
shoes  and  overalls  as  belonging  to  the  de- 
feudant and  the  ones  he  wore  between  11:55 
a.  m.  and  3:30  o'clock  p.  m.  of  the  day  of  the 
killing,  and  each  article  appeared  to  have  hu- 
man blood  stains  on  it.  The  bat  was  not  Iden- ' 
tified  as  the  one  deceased  wore  when  he  was 
seen  with  defeudant  going  into  the  car,  but 
there  was  nothing  about  the  hat  which  would 
make  it  a  link  in  the  chain  of  evidence 
showing  guilt  and  it  could  do  the  defendant 
no  harm. 

Dr.  Stevenson,  the  medical  expert  who 
made  the  autopsy  on  the  body  of  the  de- 
ceased, testified  that  he  found  abrasion  on 
face,  slight  abrasion  of  left  ear,  abrasion 
and  contusion  over  left  cheek,  right  ear, 
badly  contused  and  sliglji|^g^5^j;gtf^^-«{^ 
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ture  of  rigbt  lower  Jaw,  contusion  an  Inch 
In  diameter  over  Inner  third  of  right  collar 
bone,  contused  wounds  on  other  parts  of  col- 
lar bone,  and  one  below  the  narel,  a  contused 
wound  on  the  left  groin,  contused  wound  on 
the  outer  side  of  the  left  hip,  and  other 
scattering  contused  wounds  on  the  body,  and 
a  general  bruised,  condition  about  the  chest 
"All  the  ribs  on  the  right  side  were  fractured, 
except  the  upper  two.  The  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  and  tenth  ribs 
on  the  left  side  were  fractured.  There  was 
a  contusion  of  the  apex  of  the  heart,  which 
was  caused  by  this  violent  force,  forcing  the 
chest  wall  down  on  the  heart.  There  was 
a  multiple  rupture  of  the  liver,  done  by  the 
same  cause.  There  was  a  considerable  quan- 
tity of  blood  in  both  pleural  cavities  and  in 
the  abdominal  cavity.  Both  lungs  were 
bruised,  and  this  condition  was  caused  by 
the  chest  wall  being  forced  in  on  them.  The 
top  of  the  chest  was  literally  crushed  in. 
Those  wounds  were  necessarily  fatal."  The 
witness  was  then  asked,  "What,  in  your 
opinion,  was  the  character  of  the  Instrument 
by  which  those  wounds  were  caused?"  De- 
fendant objected  on  the  ground  that  "this  Is 
not  p  subject  of  expert  testimony."  The  ob- 
jection was  overruled,  defendant  excepted, 
and  the  witness  answered:  "It  was  made 
from  some  blunt  Instrument;  I  should  say, 
rather,  narrow,  without  any  cutting  edges. 
I  mean  sharp,  cutting  edges.  There  was  no 
breali  in  the  skin.  It  was  a  bruised  condi- 
tion. So  it  must  have  unquestionably  been 
produced  by  some  blunt  instnunent  of  some 
kind."  Defendant  moved  to  strike  out  the 
witness'  answer  on  tlie  same  ground,  which 
the  court  denied,  and  he  excepted.  The  wit- 
ness then  continued:  "The  ribs  were  broken 
clear  off  and  forced  in,  tearing  the  pleura  as 
they  went  by.  The  liver  was  ruptured  In 
about  five  places."  On  cross-examination  the 
witness  testified:-  "Death  would  have  come 
very  soon  after  having  received  such  inju- 
ries. I  do  not  think  he  could  have  lived 
three-quarters  of  an  hour,  and  it  would  have 
boon  Impossible  for  deceased  to  have  walked 
after  receiving  those  injuries."  In  support 
of  defendant's  contention  that  the  question 
as  to  the  character  of  the  Instrument  by 
M-hlch  the  wounds  were  caused  Is  not  expert 
testin>ony  and  la  harmful  to  the  defendant, 
he  cites  the  Durrant  Oase,  116  Cal.  215-218, 
48  Pac.  84,  85.  In  that  case  a  hypothetical 
question  was  put  to  the  expert  physician, 
something  like  this:  "If  you  wanted  to  keep 
the  head — the  face  and  neck — in  an  upright 
position,  not  turned  to  one  side  or  the  other, 
of  a  dead  body  still  warm  with  life,  what 
would  you  do  to  keep  if  In  that  position?" 
The  objection  to  the  question  was  that  it 
was  not  a  hypothetical  question  Involving 
any  elements  in  the  case.  The  ruling  and 
reasoning  for  same  Is  unnecessary  to  quote 
here.  The  witness  answered:  "I  would 
place  it  first  in  the  position  In   which   I 


wanted  It,  and,  if  it  did  not  remain  there, 
I  would  prop  it  up  by  supports  in  the  de- 
sired position."  Having  disposed  of  the  ques- 
tion raised  In  that  case  by  Mr.  Denprey's  ob- 
jection, the  court  passed  to  the  consideration 
of  the  proposition  that  the  hypothetical  ques- 
tion and  answer  were  not  the  subject  of  ex- 
pert testimony — a  question,  says  the  court, 
that  was  not  presented  to  the  trial  Judge. 
The  court  further  said:  "A  Juryman  woald 
be  absolutely  deficient  In  common  sense  and 
common  knowledge  who  did  not  know  that 
the  way  to  keep  an  inanimate  object  in  a 
given  position  would  be  to  support  It  by  props 
and  stays  in  that  position.  *  *  •  There 
was  here  no  question  of  professional,  scien- 
tific, or  technical  skill  or  knowledge.  But 
'the .  question  and  answer  were  absolutely 
without  injury."  And  so  it  is  here.  The 
witness  had  described  the  wounds,  and  sure- 
ly, from  his  detailed  statement  of  their  de- 
scription and  condition  as  he  found  them,  it 
would  show  to  the  very  dullest  mind  that 
they  were  Inflicted  with  something  other 
than  a  sharp  Instrument,  but  that  In  making 
them  some  blunt  instrument  must  have  been 
used,  and  the  Jury  would  be  forced  to  such 
conclusion  without  the  statement  of  the  phys- 
ician that  the  Instrument  was  a  blunt  one. 
The  shoes  Introduced  in  evidence  were  shown 
to  be  the  shoes  worn  by  defendant,  and  the 
Jury  had  a  right  to  infer  from  the  description 
of  the  wounds  themselves  that  they  were 
made  with  the  heels  of  those  very  shoes.  A 
witness  called  as  an  expert  should  not  be 
permitted  to  give  his  opinion  and  conclusions 
upon  any  matter  not  clearly  of  the  nature 
of  expert  evidence.  And  when  such  testi- 
mony is  admitted,  and  is  of  such  a  nature  as 
to  present  to  the  Jury  a  conclusion  other  than 
that  which  the  Jury  might  properly  and  rea- 
sonably reach  from  the  other  testimony  in 
the  case,  then  such  testimony  Is  harmful, 
and  it  will  be  error  to  admit  it.  For  the  rea- 
sons here  stated,  there  was  no  error  in  ad- 
mitting this  evidence. 

Certain  Instructions  Were  given  by  the 
court,  of  which  the  defendant  complains. 
The  case  was  one  of  circumstantial  evidence, 
and  the  court  had  fully  instructed  the  Jnry 
as  to  the  nature,  force,  and  general  rules  of 
application  of  clrcmnstantial  evidence,  and 
then  said  further:  "If,  imder  the  foregoing 
rules,  the  testimony  in  this  case  is  sul&cient 
to  convince  you,  as  reasonable  men,  beyond 
a  reasonable  doubt,  that  the  defendant  did 
conunit  the  act  charged,  although  the  ad 
may  he  surrounded  in  a  degree  by  a  doubt, 
then  I  charge  you  that  it  Is  your  duty  to 
convict."  This  very  instruction  was  ^ven 
In  People  v.  Anthony,  56  Oal.  397,  and  ap- 
proved. But  we  think  the  trial  judge  might 
very  well  have  omitted  the  words  Italicized, 
as  they  seem  to  be  meaningless  when  all  the 
rules  and  definitions  of  circumstantial  evi- 
dence are  given,  and  in  view  of  the  fact  that 
the  Jury  was  repeatedly  admonished  that 
Digitized  by  ^^J^^^^V  1*^ 
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they  must  be-satlsfled  from  the  evidence  and 
beyond  a  reasonable  doubt  of  the  defend- 
ant's guilt,  or  they  must  acquit  him. 

The  defendant  claims  the  court  erred  In 
giving  the  following  instruction:  "The  jury 
are  instructed  tliat  each  and  every  fact  and 
circumstance  relied  upon  by  the  prosecution 
to  establish  the  guilt  of  the  defendant,  must 
be  proved  by  the  evidence  beyond  a  reason- 
able doubt,  and  If  the  Jury  are  not  entirely 
satisfied,  beyond  all  reasonable  doubt,  that 
sucii  fact  and  circumstance  has  been  proven, 
it  is  your  duty  to  And  a  verdict  of  not  guil- 
ty." The  instruction  seems  as  favorable 
to  the  defendant  as  he  could  ask,  and,  tak- 
en with  all  the  other  instructions  in  the  case, 
and  especially  with  the  defendant's  Instruc- 
tion No.  6  as  modified  by  the  court,  he  has  no 
reason  to  complain.  The  Instruction  No.  6 
Is  as  follows,  to  wit:  "You  are  Instructed 
that,  when  independent  facts  and  circumstan- 
ces are  relied  upon  to  identify  the  accused  as 
the  person  who  committed  the  crime  charged, 
each  material,  independent  fact  or  circum- 
stance necessary  to  complete  such  chain  or 
series  of  Independent  facts  tendinj?  to  es- 
tablish his  guilt  should  be  established  to  the 
same  degree  of  certainty  as  the  main  fact 
which  these  independent  circumstances,  tak- 
en together,  tend  to  establish.  That  is  to 
say,  each*  essential.  Independent  fact  in  the 
chain  or  series  of  facts  relied  upon  to  estab- 
lish the  main  fact  must  be  established  to  a 
moral  certainty,  beyond  a  reasonable  doubt, 
and  to  your  entire  satisfaction,  or  you  must 
acquit  the  defendant" 

The  refusal  of  the  court  to  give  defend- 
ant's instruction  No.  15  and  part  of  No.  2 
are  claimed  as  error,  but  all  the  matter  con- 
tained In  these  two  instructions  is  found  In 
other  instructions  which  were  given,  and  the 
defendant  had  the  full  benefit  of  all  they 
contained,  and  no  error  was  made. 

For  th^  reasons  herein  stated,  the  Judg- 
ment and  order  are  a£9rmed. 


We  concur: 
LIN,  J. 


CHIPMAN,  P,  J.;  McLAUGH- 


(1  Cal.  App.  30) 

In  re  CHERNErS  ESTATE. 

(Court   of   Appeal,    First   District,   California. 
May  25,  1905.) 

1.  ExECUTOBS  —  Legacies  —  Payment— Suf- 
ficiency OF  Assets— Detebmination—Col- 

LATEBAL   INHEBITANCE   TAX. 

In  detprmining  the  amount  of  money  in 
the  hands  of  executors  available  for  the  pay- 
ment of  a  leEac.v,  the  court  properly  excluded 
the  amount  of  the  collateral  inheritance  tax  to 
which  the  legacy  was  subject,  such  tax  being 
neitlier  an  expense  of  administration,  nor  a 
cliarKe  on  decedent's  general  estate,  but  a  tax 
on  the  right  of  succession,  which  was  to  he 
deducted  from  the  amount  payable  to  the  leg- 
atee in  satisfaction  of  .the  legacy. 

2.  Same— Payment  —  Indebtedness  of  Es- 
tate. 

Code  Civ.  Proc.  5  1C63,  authorizes  the 
court  to  grant  the  petition  of  any  legatee  for 


the  payment  of  his  legacy  if  it  appears  that 
the  estate  "is  but  little  indebted"  and  that  the 
payment  can  be  made  "without  loss  to  the  cred- 
itors of  the  estate,"  and  to  dispense  with  the 
bond  from  the  petitioner  if  the  time  for  present- 
ing claims  has  expired,  and  aU'claims  that  have 
been  allowed  have  been  paid,  and  the  court 
is  satisfied  that  no  injury  can  result  to  the  es- 
tate. Held,  that  where  at  the  expiration  of  the 
time  for  the  filing  of  debts  against  an  estate 
the  only  indebtedness  consisted  of  a  disallowed 
claim'  filed  liy  the  petitioner  on  which  suit  had 
been  brought,  and  the  executors  had  in  their 
hands  property  ijelotfging  to  the  estate  many 
times  greater  in  value  than  the  amount  of  such 
rejected  claim,  it  was  not  error  for  the  court 
to  grant  petitioner's  application  for  immediate 
payment  of  a  legacy  t>equeathed  to  her  without 
requiring  a  refunding  tx)nd. 
3.  Same— Cost  of  Tombstones. 

Where  executors  bad  power  to  resort  to 
decedent's  real  estate,  if  necessary,  to  obtain 
funds  to  erect  tombstones  provided  for  by 
the  will,  the  court,  in  determining  whether  the 
amount  of  personal  property  in  the  haVids  of  the 
executors  was  sufiicient  for  the  immediate  pay- 
ment of  petitioner's  legacy,  was  not  required  to 
take  into  consideration  the  amount  that  might 
be  required  for  the  erection  of  such  tombstones. 

Appeal  from  Superior  Coiut,  City  and 
County  of  San  Francisco:  P.  H.  Kerrigan, 
Judge. 

1  Petition  by  Mrs.  S.  Dallnian  against  J.  3. 
Frank  and  others,  executors  of  the  estate 
of  Lisette  Chesney,  deceased,  for  the  pay- 
ment of  a  legacy.  From  a  decree  granting 
such  petition,  the  executors  appeal.  AflBrm- 
ed. 

L.  L.  Solomons,  for  appellants.  E.  A. 
Bridgford  and  Hudson  Grant,  for  respondent. 

HAKRISON,  P,  J.  By  the  last  wUl  and 
testament  of  the  above-named  decedent  she 
bequeathed  to  the  respondent  the  sum  of 
$500.  After  the  expiration  of  more  than  one 
year  from  the  issuance  of  letters  testamen- 
tary, the  respondent  presented  to  the  superior 
court  her  petition  for  a  distribution  to  her 
of  tlie  said  legacy.  In  her  petition  she  alleged 
tliat  the  court  had  made  a  decree  establish- 
ing due  notice  to  the  creditors  of  said  estate, 
and  that  the  time  for  the  presentation  of 
claims  had  expired,  and  that  all  claims  that 
bad  been  presented  to  and  allowed  by  the  ex- 
ecutors had  been  fully 'paid;  that  a  claim 
against  the  said  estate  for  $915  had  been 
presented  by  her  and  rejected  by  the  execu- 
tors, and  that  an  action  thereon  was  still 
pending  and  undetermined:  that  the  estate 
was  indebted  to  no  one  but  herself,  and  to 
her  only  upon  her  said  claim.  She  also  al- 
leged that  it  appeared  from  the  inventory  of 
the  estate  filed  by  the  executors  that  its 
value  exceeded  $15,000,  and  that  they  had 
filed  an  account  showing  that  after  reserving 
a  sum  sufficient  to  pay  her  said  claim,  in 
case  she  should  recover  thereon,  there  would 
remain  In  their  hands  a  balance  of  upwards 
of  $3,000  for  distribution  to  the  persons  enti- 
tled thereto,  and  that  the  legacy  to  her  con  id 
be  paid  without  any  loss  to  the  creditors  of 
the  estate.  The  executors  filed  an  answer  to 
her  petition,  and  upon  the  hearing  therc^ik^ 
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the  conrt  found  that  all  of  Its  allegations 
were  true,  and  entered  an  order  directing 
tlie  executors  to  make  the  payment  asked 
for  by  the  respondent,  and  dispensed  with 
the  execution  of  any  bond  on  her  behalf. 
From  this  order  the  executors  have  appealed, 
and  In  support  of  their  appeal  contend  that 
It  sufficiently  appeared  at  the  bearing  that 
they  did  not  have  in  their  hands  sufficient 
money  with  which  to  pay  to  the  respondent 
the  amount  of  her  legacy,  and  that  the  court 
erred  In  not  requiring  her  to  execute  the  bond 
named  In  section  1663  of  the  Code  of  ClvJl 
Procedure. 

In  tbelr  answer  to  the  respondent's  peti- 
tion the  executors  set  forth  as  a  defense 
thereto  that  the  decedent  had  made  other 
bequests  of  equal  rank  with  that  of  the  re- 
spondent, which,  with  the  interest  thereon, 
amounted  to  about  $2,000;  that  the  estate 
In  their  hands  was  subject  to  a  collateral 
inheritance  tax  upon  the  several  bequests, 
amounting  to  J729.38;  and  that  the  testatrix 
had  directed  them  to  erect  suitable  tomb- 
stones over  the  graves  of  herself  and  her  de- 
ceased husband,  which  they  estimated  would 
cost  $200.  At  the  hearing  It  was  shown,  from 
the  last  account  filed  by  the  executors,  that 
they  then  had  in  their  hands  $3,014.86  In 
money,  and  also  real  estate  valued  at  over 
$7,000,  and  that  out  of  said  money  all  of  the 
legacies  except  that  of  the  respondent  had 
been  paid  since  the  filing  of  said  account. 
It  was  not  shown  that  the  executors  had 
disposed  of  any  other  portion  of  the  estate. 
It  thus  appeared  that  they  had  In  their  hands 
a  sum  of  money  much  In  excess  of  the  re- 
spondent's legacy,  and  the  court  did  not 
therefore  err  In  directing  Its  payment 

In  determining  the  amount  of  money  in 
the  hands  of  the  executors  available  for  the 
payment  of  the  respondent's  legacy,  the  court 
was  not  required  to  take  Into  consideration 
the  amount  of  the  collateral  Inheritance  tax. 
Such  tax  is  not  one  of  the  expenses  of  ad- 
ministration, or  a  charge  upon  the  general 
estate  of  the  decedent,  but  is  In  the  nature 
of  an  Impost  tax  or  tax  upon  the  right  of 
succession  (Estate  of  Wllmerding,  117  Cal. 
281,  49  Pac.  181),  and  is  Imposed  upon  the 
several  amounts  of  the  decedent's  estate  to 
which  the  successors  thereto  are  respectively 
entitled  (Estate  of  Wllmerding,  supra;  Es- 
tate of  Hoffman,  143  N.  Y.  327,  38  N.  E.  311). 
"The  tax  Is  computed,  not  on  the  aggregate 
valuation  of  the  whole  estate  of  the  decedent 
considered  as  the  unit  for  taxation,  but  on 
the  value  of  the  separate  interests  in  which 
it  is  divided  by  the  will  or  by  the  statute 
laws  of  the  state,  and  is  a  charge  against 
each  share  or  interest  according  to  its  value, 
and  against  the  person  entitled  thereto." 
Matter  of  Westum,  152  N.  Y.  93.  46  N.  E. 
31a.  See,  also,  Knowlton  v.  Moore,  178  U. 
S.  41,  20  Sup.  Ct.  747,  44  L.  Ed.  969.  The 
court  followed  this  rule  in  the  present  case, 
and,  in  fixing  the  amount  to  be  paid  respond- 
ent deducted  from  the  legacy  given  to  her 


the  amount  of  the  tax  thereon;  and  it  Is  to 
be  assumed  that,  Ijefore  paying  or  delivering 
to  the  other  beneficiaries  imder  the  will  any 
property  given  to  them  by  the  testatrix,  the 
executors  either  deducted  therefrom,  or  col- 
lected from  the  said  beneficiaries,  the  amount 
of  the  tax  upon  their  respective  gifts. 

Neither  did  the  court  err  in  dispensing  with 
a  bond  on  the  part  of  the  respondent.  The 
fact  that  a  claim  presented  by  her  against 
the  estate  had  been  rejected  by  the  execu- 
tors, and  that  a  suit  thereon  was  pending, 
did  not  preclude  the  court  from  making  an 
order  for  the  payment  of  her  legacy,  any 
more  than  would  a  suit  upon  a  rejected  claim 
of  any  other  person.  Section  1663,  Code  Civ. 
Proc.,  authorizes  the  court  to  grant  the  peti- 
tion of  any  legatee  for  the  payment  of  his 
legacy  if  it  appear  at  the  hearing  that  the 
estate  "is  but  littie  indebted"  and  that  the 
payment  can  be  made  "without  loss  to  the 
creditors  of  the  estate,"  and  to  dispense  with 
a  bond  from  the  petitioner  "if  the  time  for 
presenting  claims  has  expired  and  all  claims 
that  have  been  allowed  have  been  paid,  and 
the  court  Is  satisfied  that  no  injury  cnn  re- 
sult to  the  estate."  Whether  an  estate  is 
"but  little  indebted"  or  the  payment  can  be 
made  "without  loss  to  the  creditors"  are 
questions  of  fact  to  be  determined  by  the 
court  upon  a  comparison  of  the  value  of  the 
estate  with,  the  amount  of  the  debts  (Estate 
of  Crocker,  105  Cal.  868,  38  Pac.  954),  and 
we  cannot  say  that  it  appears  from  the  rec- 
ord herein  that  the  court  made  an  erroneous 
decision  upon  these  questions.  It  is  not 
claimed  that  there  is  any  indebtedness 
against  the  estate  other  than  this  claim  of 
the  respondent  and  the  executors  still  have 
in  their  hands  property  belonging  to  tjie  es- 
tate many  times  in  value  the  amount  of  the 
rejected  claim  with  which  to  pay  the  same 
If  it  shall  be  adjudged  valid. 

Upon  the  same  principles  the  court  was  not 
required  to  take  into  consideration  the 
amount  that  may  be  required  for  erecting 
tombstones  authorized  by  the  will.  If  the 
moneys  in  the  hands  of  the  executors,  after 
making  the  other  payments,  shall  be  insuffi- 
cient therefor,  they  can  resort  to  the  realty. 
The  respondent  is  not  required  to  await  such 
expenditure  before  being  entitled  to  receive 
her  legacy. 

The  order  appealed  from  is  affirmed. 

We  concur:    COOPER,  J.;   HALL,  J. 


a  Cal.  App.  J) 
PEOPLE  V.  CARROLL. 

(Court   of   Appeal,    First   District    California. 
May  22,  1905.) 

Sodomy— Indictment— Statutes. 

Pen.  Code.  §  280.  provides  that  every  per- 
son who  is  guilty  of  "tiie  infamous  crime  against 
nature"  committed  with  mankind  or  with  an  an- 
im-il  is  punishable  by  imprisonment,  etc.  Held, 
where  an  information  under  such  section  desig- 
nated  the   offense   as   the    "crime   against   na- 
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ture,"  and  alleged  that  defendant  committed 
the  same  on  one  Frank  Derby  by  then  and 
there  having  "carnal  knowledge"  of  the  body 
of  said  Frank  Derby,  it  was  fatally  defective 
for  failure  to  allege  that  Frank  Derby  was  a 
male  i>eraon,  since  the  words  "carnal  knowl- 
edge" refer  to  sexual  connection. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco:  Henry  C.  Geaford, 
Judge. 

John  Carroll  waa  convicted  of  the  crime 
against  nature,  and  he  appeals.    Reversed. 

William  S.  Barnes  and  H.  H.  McCIoskey, 
for  appellant.  D.  S.  Webb,  Atty.  Gen.,  for 
the  People. 

COOPER,  J.  The  information  states: 
"The  said  John  Carroll,  on  the  10th  day  ot 
March,  A.  D.  1904,  at  the  said  city  and  coun- 
ty of  San  Francisco,  state  of  California,  did 
then  and  there  willfully,  unlawfully,  and  fe- 
loniously commit  the  crime  against  nature 
with  and  upon  one  Frank  Derby  by  then  and 
there  having  carnal  knowledge  of  the  body 
of  said  Frank  Derby,  contrary  to  the  form," 
etc.  Defendant  was  found  "guilty  as  char- 
ged in  the  information,"  and  sentenced  to  a 
term  of  17  years  in  tiie  state  prison.  He 
now  claims  that  the  information  does  not 
charge  a  public  offense,  and  that  Is  the  only 
question  that  need  be  considered. 

Defendant  was  prosecuted  under  section 
286  of  the  Penal  Code,  which-  reads  as  fol- 
lows: "Every  person  who  Is  guilty  of  the 
Infamous  crime  against  nature,  committed 
with  mankind  or  with  any  animal,  Is  pun- 
ishable by  imprisonment  In  the  state  prison 
for  not  less  than  five,  years."  The  section 
does  not  define  the  crime,  nor  state  in  what 
It  consists,  but  denominates  it  "the  infa- 
mous crime  against  nature."  At  common  law 
the  crime  attempted  to  be  charged  was  called 
sodomy.  Blackstone  speaks  of  It  as  the  "in- 
famous crime  against  nature,  committed 
with  either  man  or  beast;  a  crime  which 
ought  to.  be  strictly  and  impartially  proved, 
and  then  as  strictly  and  Impartially  punish- 
ed. But  it  is  an  offense  of  so  dark  a  nature, 
so  easily  charged  and  the  negative  so  difficult 
to  be  proved,  that  the  accusation  should  be 
clearly  made  out;  for.  If  false.  It  deserves 
a  punishment  inferior  only  to  that  of  the 
crime  itself."  4  Black.  Com.  216.  The  crime 
Is  now,  and  has  been  since  the  days  of  Black- 
stone,  designated  by  law  writers  and  judges 
as  "the  infamous  crime  against  nature" 
(American  &  English  Ency.  of  Law  [2d  Ed.] 
vol.  23,  p.  144,  and  cases  cited;  Honselman 
T.  The  People,  168  111.  172,  48  N.  E.  304; 
State  V.  Chandonette,  10  Mont.  280,  2&  Pac 
438;  People  v.  Oates,  142  Cal..  12,  75  Pac 
337),  and  It  Is  so  designated  In  the  Penal 
Code.  The  Information  in  this  case,  how- 
ever, does  not  so  designate  it,  but  uses  the 
words  "crime  against  nature."  The  informa- 
tion, while  ignoring  the  name  by  which  the 
statute  designates  the  crime,  attempts  to 
state  what  the  defendant  did.  If  the  facts 
stated  were  sufficient  to  show  plainly  and 


unequivocally  that  a  crime  bad  been  commit- 
ted. It  would  be  'sufficient,  but  we  do  not 
think  that  they  come  up  to  this  standard.  It 
Is  charged  that  the  defendant  did  "commit 
the  crime  against  nature  wltb  and'  upon  one 
Frank  Derby  by  then  and  there  having  carnal 
knowledge  of  the  body  of  said  Frank  Derby." 
The  words  "carnal  knowledge"  mean  sexual 
connection.  Bouvler's  Law  Die;  Century  Die; 
Commonwealth  v.  Squires,  97  Mass.  61.  It 
Is  thus,  in  effect,  stated  that  defendant  had 
sexual  connection  with  Frank  Derby.  If  the 
B^ank  Derby  named  was  a  female,  then  the 
defendant  Is  merely  charged  with  haxlng  sex- 
ual Intercourse  with  a  female,  which  is  not 
of  itself  a  crime.  There  is  no  allegation  that 
Frank  Derby,  the  person  of  whose  body  the  de- 
fendant is  alleged  to  have  had  carnal  knowl- 
edge, was  a  male  person.  We  cannot  take 
Judicial  knowledge  of  the  sex  of  a  party 
npon  whom  the  crime  la  alleged  to  have  been 
committed  from  the  name  alone.  The  name 
"Frank"  Is  generally  given  to  males,  but  It 
Is  sometimes  given,  to  females.  The  Infor^ 
mation  might  .then  he  true,  and  yet  the  de- 
fendant be  innocent  of  a  crime.  The  courts 
do  not  favor  technical  constructions  which 
go  to  the  form,  rather  than  to  the  substance. 
Particularly  is  this  so  in  a  criminal  casei 
where  a  defendant  has  been  tried  and  con- 
victed. If  the  facts  stated  are  not  capable 
of  two  constructions,  and  are  such  as  to 
plainly  show  to  a  person  of  common  under- 
standing that  a  crime  has  been  committed, 
the  Information  or  indictment  will  be  held 
sufficient.  It  will  also  be  held  sufficient 
where  the  crime  Is  substantially  alleged  in 
the  words  of  the  statute,  or  their  equivalent 
But  in  all  cases  it  must  clearly  appear  that, 
If  the  facts  alleged  are  true,  the  defendant  Is 
guilty  of  a  crime.  People  v.  Williams,  35 
Cal.  675;  People  v.  Terrill,  127  Cal.  99,  69 
Pac.  836.  In  the  latter  case  It  Is  said:  "In 
no  case  can  the  Indictment  be  aided  by  imag- 
ination or  presumption.  The  presumptions 
are  all  In  favor  of  innocence,  and.  If  the  facts 
stated  may  or  may  not  constitute  a  crime, 
the  presumption  is  that  no  crime  is  charged." 
We  therefore  conclude  that  the  facts  stated 
do  not  constitute  a  public  offense. 
The  Judgment  and  order  are  reversed. 

We  concur:    HARRISON,  P.  J.;  HALL,  J. 


(39  Wash.  27&) 
PETERSON  et  al.  v.  BAKER  et  al..  County 
Com'rs. 

(Supreme  Court  of  Washington.     July  21, 
1905.) 

ScHOOi.  Lands  —  Resebvation  fob  Public 
Uses— Public  Hiqhwats. 

Lands  reserved  by  Rev.  St.  U.  S.  S  1947, 
in  each  township  for  common  schools  are  pub- 
lic lands  of  the  United  States  not  "re.<ierved 
for  public  uses,"  within  section  2477  [U.  S. 
Comp.  St.  1901,  p.  1567],  granting  a  right  of 
way  for  the  construction  of  highways  over  pub- 
lic lands  "not  reserved  f^i^iablicju^'^an^y^ 


CS2 


81  PACIFIC  REPOKTBR. 


(Waah. 


hence  a  highway  which  has  existed  over  such 
lands  for  over  seven  years  is  a  public  highway, 
within  the  express  provisions  of  Ballinger's 
Ann.  Codes  &  St.  §  3846. 

Appeal  from  Superior  Court,  King  County; 
W.  B.  Richardson,  Judge. 

Action  by  Louis  Peterson  and  others 
against  Charles  Baker  and  others  as  board 
of  county  commissioners  of  King  county. 
From  a  Judgment  of  dismissal,  plaintiffs  ap- 
peal.   Affirmed. 

Fred  H.  Peterson  and  H.  C.  Force,  for  ap- 
pellants. Kenneth  Mackintosh  and  Ernest 
B.  Herald,  for  respondents. 

RUDKIN,  J.  On  the  4th  day  of  March, 
3903,  the  plaintiffs  purchased  from  the  state 
of  Washington  all  of  tract  3  of  section  16, 
township  24  N.,  range  4  B.  of  the  Willamette 
meridian.  In  King  county,  and  are  still  the 
owners  thereof.  As  such  owners  they 
brought  this  action  to  restrain  the  defend- 
ants, as  county  commissioners  of  King  coun- 
ty, from  opening  up  or  maintaining  a  public 
highway  across  the  land  so  purchased.  It 
was  conceded  that  the  road  in  question  has 
been  maintained  across  said  tract  since  prior 
to  the  year  1876,  and  that  such  road  has  been 
kept  up  at  public  expense  and  used  continu- 
ously even  since  its  establishment.  The 
court  below  dismissed  the  action,  and  from 
the  judgment  of  dismissal  this  appeal  is  pros- 
ecuted. 

The  respondents  claim  that  there  is  a  val- 
id, subsisting,  public  highway  across  this 
land,  first,  by  virtue  of  section  2477,  Rev.  St. 
U.  S.  [U.  8.  Comp.  St.  1901,  p.  1567],  which 
provides  that  "the  right  of  way  for  the  con- 
struction of  highways  over  public  lands,  not 
reserved  for  public  uses.  Is  hereby  granted." 
and,  second,  by  virtue  of  section  3846,  Bal- 
linger's Ann.  Codes  &  St.,  which  provides 
that  "all  public  roads  and  highways  in  this 
state  that  have  been  used  as  such  for  a  peri- 
od of  not  less  than  seven  years,  and  are  now 
so  used,  where  the  same  have  been  worked 
and  kept  up  at  the  expense  of  the  public,  are 
hereby  declared  to  be  lawful  roads  and  high- 
ways within  the  meaning  and  intent  of  the 
laws  now  existing  governing  public  roads 
and  highways  in  this  state."  The  appellants, 
on  the  other  band,  contend  that  no  right  of 
way  was  granted  by  the  act  of  Congress 
above  referred  to,  for  the  reason  that  the 
land  in  controversy  was  school  land,  and 
was,  therefore,  "reserved  for  public  uses," 
and  that  the  state  statute  does  not  apply,  be- 
cause the  county  authorities  failed  to  comply 
with  section  46  of  the  act  of  March  26,  1895 
(LjU-ws  1805,  p.  547,  c.  178),  or  section  35  of 
the  act  of  March  16,  1897  (Laws  1897,  p.  246, 
o.  89).  relating  to  public  highways  over  state 
lands. 

Section  1947  of  the  Revised  Statutes  of  the 
United  States  provides  as  follows:  "Sections 
numbered  sixteen  and  thIrty-sIx  In  each 
township  of  Washington  Territory  shall  be 
reserved  for  the  purpose  of  being  applied  to 


common  schools  In  that  territory.  In  all 
cases  where  sections  sixteen  and  thirty-six, 
or  either  or  any  of  them,  are"  occupied  by 
actual  settlers  prior  to  survey  thereof,  the 
county  commissioners  of  the  counties  In 
which  such  sections  so  occupied  are  situated 
are  authorized  to  locate  other  lands,  to  an 
equal  amount  in  sections  or  fractional  sec- 
tions, as  the  case  may  be,  within  theh:  respec- 
tive cqenties.  In  lieu  of  the  section  so  occu- 
pied." The  act  of  which  this  section  forms  a 
part  became  a  law  March  2,  1853.  10  Stat 
172,  c.  90.  Section  2477,  Rev.  St  U.  S.,  pro- 
vides that  "the  right  of  way  for  the  construc- 
tion of  highways  over  public  lands,  not  re- 
served for  public  uses,  Is  hereby  granted." 
The  act  of  which  this  section  forms  a  part 
became  a  law  July  26,  1866.  14  Stat  251, 
c.  262.  Were  school  lands  in  the  territory  of 
Washington  reserved  for  public  uses  by  sec- 
tion 1947,  supra,  so  as  to  except  them  from 
the  operation  of  section  2477,  supra?  We  are 
clearly  of  the  opinion  that  they  were  not. 
The  act  of  March  2,  1853,  was  simply  a  dec- 
laration of  governmental  policy,  and  the  title 
to  sections  16  and  36  thereafter  remahied  in 
the  general  government,  subject  to  the  do- 
minion and  control  of  Congress,  until  other- 
wise appropriated  or  disposed  of.  Thus,  In 
Barkley  v.  United  States,  3  Wash.  T.  522, 
19  Pac.  36,  it  was  held  that  sections  16  and 
36  were  public  lands  of  the  United  States, 
within  the  provisions  of  the  act  of  February 
25, 1885,  entitled  "An  act  to  prevent  unlawful 
occupation  of  public  lands."  23  Stat  321,  c. 
149  [U.  S.  Comp.  St  1901,  p.  1524].  The  same 
conclusion  was  reached  in  United  States  v. 
snilott,  12  Utah,  119,  41  Pac.  720.  and  United 
States  V.  Blsel,  8  Mont  20.  19  Pac.  251.  In 
Burrows  v.  Kimball,  11  Utah,  149,  41  Pac. 
719,  It  was  held  that  school  lands  were  re- 
served to  the  United  States  and  under  the 
actual  control  of  Congress,  until  granted  to 
the  state  or  territory. 

The  direct  question  here  presented  was  be- 
fore the  Supreme  Court  of  South  Dakota  in 
Riverside  Township  v.  Newton,  11  S.  D.  120, 
75  N.  W.  809.  In  that  case  the  court  says: 
"Do  the  foregoing  provisions  of  the  Com- 
piled Laws  apply  to  school  sections?  Is  the 
decisive  question,  which  must  be  answered 
affirmatively,  unless  by  the  act  of  Congress 
above  quoted  the  same  were  'reserved  for 
public  uses.'  The  mere  announcement  of  a 
governmental  policy  to  withhold,  when  the 
same  shall  be  surveyed,  specified  portions  of 
the  public  domain  from  settlers  and  purchas- 
ers, 'for  the  purpose  of  being  applied  to 
schools  of  states  hereafter  to  be  erected,'  is 
neither  a  grant  nor  reservation  for  public 
uses.'  The  act  of  Congress  granting  the  right 
of  way  for  the  construction  of  highways  over 
public  lands,  construed  with  the  provisions 
of  our  statute,  creates  an  easement  of  which 
respondent  had  notice,  operating  uniformly 
upon  all  section  lines,  including  the  bound- 
aries of  school  sections  designed  to  be  leased 
or  sold  by  the  state  )|^^^yj(^^Kii¥^«\9l^creat- 
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ing  a  trust  fund  for  the  benefit  of  the  public 
schools.  Such  lands  are  not  reserved  for, 
nor  are  they  put  to,  a  public  use.  Section 
2364  of  the  Beyised  Statutes  of  the  United 
States,  when  considered  with  other  provi- 
sions relating  to  the  same  subject,  tends  to 
negative  the  idea  that  such  lands  were  re- 
served for  public  uses  by  providing  ihat, 
'whenever  any  reservation  of  public  lands  is 
brought  into  market,  the  Commissioner  of 
the  General  Land  Office  shall  fix  a  minimum 
price,  not  less  than  one  dollar  and  twenty- 
flve  cents  per  acre,  below  which  such  lands 
shall  not  be  disposed  of.'  Our  conclusion, 
therefore.  Is  that  the  lawmakers  have  re- 
served and  located  a  highway  along  the 
school  section  line  In  question,  which  appel- 
lant is  authorized  to  open  and  prepare  for 
the  use  of  the  public,  without  allowing  re- 
spondent any  compensation  In  the  way  of 
damages."  See,  also,  Coleman  v.  St.  Paul, 
Minneapolis  &  Manitoba  Ry.  Co.,  38  Minn. 
260,  36  N.  W.  638;  26  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  357. 

We  are  therefore  of  opinion  that  the  land 
in  controversy  was  not  "reserved  for  public 
uses,"  within  the  meaning  of  the  exception 
or  reservation  contained  in  section  2477  of 
the  Revised  Statutes  of  the  United  States, 
and  that  there  is  a  valid  >and  subsisting  pub- 
lic highway  across  the  appellants'  lands, 
under  the  facts  agreed  upon  in  this  case.  It 
therefore  becomes  unnecessary  to  decide  the 
other  questions  presented  on  this  appeal. 

There  Is  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  ROOT,  CROW,  and 
HADLEY,  JJ.,  concur. 


(39  Waab.  199) 

STATE  V.  MePHAlL." 

(Supreme  Court  of  Washington.     July  18, 
1905.) 

1.  Homicide— Evidence— Rebdttai,, 

Where,  on  a  trial  for  iiomioide,  the  de- 
fense, in  support  of  the  plpa  of  insanity,  show- 
ed that  the  insanity  was  induced  by  blows  which 
accused  received  on  the  head  about  six  months 
before,  in  an  encounter  with  a  third  person, 
it  was  competent  for  the  state,  in  rebuttal,  to 
show  the  nattire  and  extent  of  the  injuries  re^ 
ceived. 

2.  Crtuinai.  Law  —  Instbuctions  —  Re- 
quests. 

An  instruction  that  the  jury  are  the 
judges  of  the  credibility  of  witnesses  and  the 
weight  of  evidence  is  correct,  as  far  as  it  goes ; 
and.  if  defendant  desired  a  charge  that  they  are 
the  sole  judges  of  the  facts,  he  should  have  re- 
quested it. 

3.  Homicide  —  Degrees'  —  Instroctions— 
Comment  on  Pacts— Withdrawal  of  Is- 
sues. 

Though  Bollinger's  Ann.  Codes  &  St.  t 
0955,  expressly  authorizes  the  jur.v,  on  a  trial 
for  an  offense  consisting  of  different  degrees, 
to  find  a  verdict  of  guilty  of  an  inferior  degree, 
an  instruction  on  a  trial  for  homicide  that  the 
jury  may  find  a  verdict  of  murder  in  either 
degree,  but  there  is  no  evidence  to  justify  a 


verdict  of  manslaughter,  is  not  a  comment  on 
the  facts,  in  violation  of  the  express  i/rovisions 
of  Const,  art.  4,  §  16,  in  case  the  evidence  shown 
nothing  to  reduce  the  crime'  to  manslaughter, 
and  does  not  improperly  withdraw  an  issue,  in 
violation  of  article  1,  |§  21,  22,  guarantying  the 
right  of  trial  by  jury. 

4.  Same  —  Manslaughter  —  Submission- 
Evidence. 

Evidence  on  a  trial  for  homicide  exam- 
ined, and  ?ield  not  to  warrant  the  submission  of 
the  issue  of  manslaughter. 

5.  Criminal  Law— Submission  of  Inferior 
Degrees  of  Crime  Charged. 

Where  there  is  any  evidence  proving  an  in- 
ferior degree  of  crime  charged  in  the  informa- 
tion, the  court  must  submit  it  by  proper  in- 
structions; hut,  if  there  is  no  testimony  prov- 
ing a  lesser  crime,  the  court  is  not  required  to 
submit  it. 

Appeal  from  Superior  Court,  Snohomish 
County;  John  C.  Denney,  Judge. 

Angus  J.  McPhail  was  convicted  of  mur- 
der, and  he  appeals.    Affirmed. 

Hathaway  &  Alston,  for  appellant.  J,  W. 
Hartnett,  for  the  State. 

RUDKIN,  J.  The  appellant  was  convict- 
ed of  the  crime  of  murder  In  the  first  degree, 
and  from  the  judgment  and  sentence  of  the 
court  this  appeal  Is  prosecuted.  It  appears 
that  the  appellant  and  the  deceased  were 
rivals  in  the  saloon  business  at  the  town  of 
Darrington,  In  Snohomish  county.  The  ap- 
pellant opened  the  first  saloon  In  the  town, 
and  the  competition  caused  by  the  saloon 
afterwards  opened  by  the  deceased  curtailed 
the  appellant's  business  to  such  an  extent  as 
to  cause  considerable  111  feeling  on  his  part 
toward  the  deceased.  One  one  or  more  oc- 
casions prior  to  the  homicide  the  appellant 
abused  the  deceased  In  public,  called  him 
vile  names,  and  made  threats  of  a  more  or 
less  direct  nature  against  him.  On  the  lOtb 
day  of  May,  1903,  the  appellant  packed  up 
his  belongings,  with  the  intention  of  leav- 
ing the  town.  About  .3  o'clock  of  that  day 
he  repaired  to  the  saloon  of  the  deceased, 
accompanied  by  those  who  had  been  assist- 
ing him  In  packing  up.  After  he  had  been 
in  the  saloon  about  an  hour  and  a  half,  with- 
out any  apparent  provocation,  he  shot  the 
deceased  in  the  back,  over  the  bar;  Inflict- 
ing a  mortal  woimd,  from  which  the  deceas- 
ed expired  almost  immediately.  After  fir- 
ing the  fatal  shot  the  appellant  stepped 
around  the  end  of  tlie  bar,  and  fired  a  second 
shot  In  the  direction  of  the  prostrate  form 
of  the  deceased.  Counsel  for  appellant  In- 
sist that  there  is  a  conflict  In  the  testimony 
as  to  firing  of  the  second  shot,  but  a  care- 
ful reading  of  the  evidence  discloses  no  such 
conflict,  if  the  fact  be  at  all  material.  After 
the  homicide  the  appellant  emptied  two  dis- 
charged shells  and  three  loaded  ones  from 
his  revolver  upon  the  floor,  threw  the  re- 
volver under  a  row  of  barrels  in  the  saloon, 
and  left  the  place.  Some  hours  later  he 
returned  to  the  house  where  he  had  been 
stopping,  and  was  there  apprehended.  ^T^ 

We  will  now  consider  the  various  errors'^^ 
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assigned  In  the  order  In  which  the  rulings 
occurred  at  the  trial: 

1.  It  is  assigned  as  error  that  the  court 
admitted  evidence  tending  to  prove  the  bad 
character  of  the  appellant,  although  tlie  ap- 
pellant did  not  take  the  witness  stand  or  put 
his  character  in  issue.  While  the  appellant 
interposed  the  general  plea  of  not  guilty,  all 
the  testimony  offered  in  his  behalf  tended  to 
establish  the  defense  of  Insanity.'  It  was 
claimed  on  the  part  of  the  appellant  that  he 
was  insane  at  the  time  of  the  homicide,  and 
that  such  insanity  was  superinduced,  in  pert 
at  least,  by  blows  which  he  had  received  on 
the  head  some  six  months  before  in  an  en- 
counter with  one  Gallagher.  In  rebuttal  the 
state  offered  testimony  tending  to  show  the 
nature  and  extent  of  the  injuries  inflicted 
upon  the  appellant  in  such  encounter,  but 
disclaimed  any  right  to  prove  anything  be- 
yond this.  It  is  true,  the  witnesses  went  into 
the  details  of  the  trouble  between  the  appel- 
lant and  Gallagher  further  than  was  neces- 
sary for  that  piwpose,  but  the  only  objection 
interposed  was  the  general  one  that  the  tes- 
timony was  not  proper  rebuttal.  This  tes- 
timony was  clearly  competent  for  the  pur- 
pose for  which  tt  was  offered,  and  was  stridt- 
ly  in  rebuttal  of  the  defense  interposed  by 
the  appellant  There  was  no  error  In  this 
ruling. 

2.  The  court  Instructed  the  Jury  as  fol- 
lows: "You  are  the  Judges  of  the  credibility 
of  the  witnesses,  and  the  weight  to  be  at- 
tached to  the  testimony  of  each  and  all  of 
them."  The  appellant  contends  that  the  Jury 
should  have  been  instructed  that  they  were 
the  sole  Judges  of  the  facts.  The  charge 
given  was  correct  as  far  as  it  Avent,  and  if 
the  appellant  desired  a  more  specific  charge, 
or  a  charge  in  the  language  of  the  statute, 
he  should  have  requested  it  There  was  no 
error  in  the  charge  as  given. 

3.  The  court  further  Instructed  the  Jury 
that  they  might  find  the  appellant  guilty  of 
miu-der  in  the  first  degree,  guilty  of  murder 
in  the  second  degree,  or  not  guilty,  but  that 
there  was  no  evidence  in  the  case  to  support 
or  Justify  a  verdict  of  guilty  of  manslaughter. 
Counsel  for  appellant  earnestly  Insist  that 
this  Instruction  was  a  comment  on  the  facts, 
in  violation  of  section  16,  art  4,  of  the  state 
Constitution,  which  provides  that  "Judges 
shall  not  charge  Juries  With,  respect  to  mat- 
ters of  fict  nor  comment  thereon,  but  shall 
declare  the  law."  It  seems  to  us  that  coun- 
sel labor  under  an  entire  misapprehension  aa 
to  the  purpose  and  effect  of  this  constitu- 
tional provision.  It  relates  only  to  the  man- 
ner of  conducting  trials  and  submitting  ques- 
tions of  fact  to  Juries,  and  does  not  limit  the 
power  of  the  courts  In  the  determination  of 
questions  of  law.  In  this  as  in  all  other 
Jurisdictions  the  court  must  determine  the 
Issues  to  be  submitted  to  the  Jury  from  the 
pleadings  and  proofs,  and  in  making  such 
determination  it  decides  matters  of  law,  and 
not  matters  of  fact    If  the  court  improp- 


erly withdraws  an  issue  from  the  considera- 
tion of  the  Jury,  Its  ruling  is  erroneous,  not 
because  it  is  a  comment  on  the  facts,  or  a 
charge  with  respect  to  matters  of  fact  In 
violation  of  the  provision  quoted,  but  be- 
cause it  deprives  the  parties  of  a  trial  by 
Jury,  in  violation  of  section  21  or  section 
22  of  article  1  of  the  Constitution,  which  pro- 
vide that  the  right  of  trial  by  Jury  shall 
remain  inviolate,  and  that  in  criminal  pros- 
ecution the  accused  shall  have  a  speedy 
public  trial  by  an  Impartial  Jury.  The  pro- 
vision upon  which  cpunsel  rely  applies  to 
both  civil  and  criminal  cases,  and,  if  they 
are  correct  in  their  contention,  this  court 
has  been  in  error  throughout  its  entire  exist- 
ence in  holding  that  whether  there  is  any 
testimony  to  support  a  cause  of  action  or  a 
defense  presents  a  question  of  law  for  the 
determination  of  the  court  and  not  a  ques- 
tion of  fact  for  the  Jury.  The  position  taken 
by  counsel  is  that  the  trial  court  must  sub- 
mit every  issue  raised  by  the  pleadings  to 
the  Jury,  regardless  of  the  state'  of  the  tes- 
timony or  the  absence  of  all  testimony.  This 
contention  finds  no  support  in  our  Constitu- 
tion or  elsewhere,  and  cannot  prevail.  It  is 
true,  section  6955,  Ballingei's  Ann.  Codes  & 
St,  provides  that,  "upon  an  Indictment  or 
information  for  an  offense  consisting  of  dif- 
ferent degrees,  the  Jury  may  find  the  defend- 
ant not  guilty  of  the  degree  charged  in  the 
indictment  or  information,  and  guilty  of 
any  degree  inferior  thereto,  or  of  an  attempt 
to  commit  the  offense";  but  similar  statutes 
exist  in  the  United  States  and  In  all  the 
states,  and  the  decisions  are  practically  uni- 
form to  the  effect  that  a  defendant  can  only 
be  convicted  of  a  lesser  degree  or  of  an  at- 
tempt when  there  Is  testimony  to  sustain 
such  a  conviction.  The  informaticm  before 
us  charges  the' crimes  of  assault  and  assault 
and  battery,  but  it  would  be  an  anomaly  to 
hold  that  insanity  excused  the  homicide,  but 
did  not  excuse  the  assault  or  the  battery, 
which  was  the  direct  and  proximate  cause 
of  the  homicide.  The  rule  on  the  subject 
under  consideration  is  thus  stated  in  Ency.  of 
PI.  &  Pr.  vol.  11.  p.  211:  "On  a  criminal 
prosecution.  It  is  not  necessary  for  the  court 
of  its  own  motion,  or  on  request  to  instruct 
as  to  the  lower  grades  of  crime  involved, 
where  there  is  no  evidence  on  which  to  base 
such  an  instruction.  The  giving  of  such  an 
instruction  is  not  only  unnecessary,  but  im- 
proper." This  rule  Is  fully  sustained  by  the 
authorities.  Sparf  and  Hansen  v.  United 
States,  156  U.  S.  51,  15  Sup.  Ct  273,  39  L. 
Ed.  343;  Andersen  v.  United  States,  170  U.  S. 
481,  18  Sup.  Ct  689,  42  L.  Ed.  1116;  Davis  v. 
United  States,  165  U.  S.  378,  17  Sup.  Ct  360, 
41  L.  Ed.  750.  The  last  case  cited  is  very 
similar  to  the  case  at  bar.  In  stating  the 
facts,  Mr.  Justice  Brewer  says:  "The  prin- 
cipal defense  presented  on  this  trial,  as  on 
the  former,  was  insanity.  Indeed,  the  cir- 
cumstances of  the  homicide  were  such  as  to 
preclude  any  other.  i^Tbe^eceased,  peaceably 
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at  work,  unarmed,  and  making  no  demonstra- 
tions against  the  defendant,  was  shot  and 
killed  by  the  latter,  and  this  in  consequence 
of  a  dispute  more  than  a  week  old.  The  act 
thus  done.  If  done  by  a  man  fully  responsible 
for  his  actions,  was  unquestionably  murder 
In  the  first  degree."  And  on  the  refusal  of 
the  court  to  Instruct  as  to  manslaughter  the 
court  says:  '"The  last  Instruction  asked  was 
in  reference  to  manslaughter.  But  under  the 
evidence  there  was  no  occasion  for  any  state- 
ment of  the  law  on  this.  There  was  no  tes- 
timony to  reduce  the  offense,  If  any  there 
was,  below  the  grade  of  murder.  If  the  de- 
fendant was  sane  and  responsible  for  his  ac- 
tions, there  was  nothing  upon  which  any  sug- 
gestion of  any  inferior  degree  of  homicide 
could  be  made,  and  therefore  the  court  was 
under  no  obligation  (indeed,  it  would  simply 
have  been  confusing  the  minds  of  the  Jury) 
to  give  an  instruction  upon  a  matter  which 
was  not  really  open  for  their  consideration." 
To  the  same  effect,  see  Foster  v.  People,  50 
N.  Y.  586;  People  v.  Barry.  90  Cal.  41,  27  Pac. 
62;  People  v.  McNutt.  93  Cal.  668.  29  Pac. 
243;  Clark  v.  Commonwealth,  123  Pa.  556, 
16  Atl.  795;  State  v.  Lane.  64  Mo.  319;  McCoy 
V.  State,  27  Tex.  App.  415,  11  S.  W.  454; 
State  V.  McKinney,  111  N.  O.  683,  16  S.  E. 
235;  Jones  v.  State,  62  Ark.  345,  12  S.  W. 
704;  McClemand  v.  Commonwealth  (Ky.) 
12  S.  W.  148;  O'Brien  v.  Commonwealth,  89 
Ky.  354,  12  S.  W.  471;  State  v.  Bstep,  44 
Kan.  572,  24  Pac.  986;  Robinson  v.  State,  84 
<}a.  674,  11  S.  E.  544;  State  v.  Cole,  63  Iowa, 
«96,  17  N.  W.  183.  As  heretofore  stated, 
there  is  nothing  in  our.  Constitution  rerider- 
ing  these  decisions  Inapplicable  in  this  state. 
Onr  own  decisions  are  in  harmony  with  the 
cases  cited.  In  State  v.  Dolan,  17  Wash. 
490,  50  Pac.  472,  and  State  v.  Young,  22 
Wash.  273,  60  Pac.  650,  the  court  held  that 
it  was  error  to  refuse  to  submit  to  the  Jury 
the  inferior  degrees  of  the  crime  charged, 
but  in  each  case  there  was  testimony  to  sus- 
tain a  verdict  for  such  Inferior  degrees.  In 
State  V.  Bailey,  31  Wash.  89,  71  Pac.  716— a 
prosecution  for  a  rape — the  court  held  that  It 
was  not  error  to  fail  to  instruct  the  Jury  that 
they  might  find  the  defendant  guilty  of  as- 
sault, or  assault  and  battery,  because  there 
was  no  testimony  tending  to  support  these 
lesser  offenses.  The  court  cited  with  ap- 
proval from  State  v.  Woods.  124  Mo.  412,  27 
S.  W.  1114:  "There  was  nothing  in  the  evi- 
dence calling  for  an  instruction  on  the  lower 
grade  for  an  assault  to  kill,  and  under  such 
circumstances  the  court  should  not  invite 
the  Jury  to  find  for  a  lower  grade  than  Is 
made  by  the  evidence."  Was  there  any  tes- 
timony In  this  case  tending  to  prove  that  the 
defendant  was  guilty  of  manslaughter?  Man- 
slaughter Is  defined  by  our  statute  as  the  un- 
lawful killing  of  a  human  being,  without 
malice,  express  or  implied,  either  voluntarily, 
upon  a  sudden  heat,  or  involuntarily,  but  In 
the  commission  of  some  unlawful  act  All 
the  facts  In  relation  to  the  homicide  are 


stated  above,  a;id  there  Is  not  the  slightest 
testimony  of  any  kind  In  Justification  or  mit- 
igation. The  appellant  was  either  Insane, 
or  he  was  guilty  of  murder  In  either  degree, 
and  the  court  committed  no  error  in  so  char- 
ging the  Jury.  In  concluding  this  branch  of 
the  case,  we  will  only  add  that,  if  there  la 
any  testimony  tending  to  prove  the  Inferior 
degrees  of  the  crime  charged  tn  the  Informa- 
tion, the  court  must  submit  such  Inferior 
degrees  to  the  Jury  by  proper  instructions, 
but.  If  there  is  no  testimony  tending  to  prove 
the  commission  of  any  of  the  lesser  crimes 
charged,  the  court  is  not  required  to  submit 
such  lesser  crimes  to  the  Jury,  and  commits 
no  error  In  Its  refusal  so  to  do.  A  party 
has  no  constltntlonal  right  to  a  compromise 
verdict  which  is  not  supported  by  any  testi- 
mony. Indeed,  In  State  y.  Robinson,  12 
Wash.  349,  41  pac.  61.  902— a  prosecution  for 
murder — it  was  held  that,  under,  the  facts 
there  presented,  the  defendant  was  guilty  of 
murder,  or  not  guilty,  and  that  a  verdict  for 
manslaughter  was  not  supported  by  any  tes- 
timony, and  was  tantamount  to  a  verdict  of 
not  guilty.  The  defendant  was-  accordingly 
discharged.  In  answer  to  t)ie  contention 
that  if  the  court  may  withdraw  one  degree 
of  the  crime  from  the  Jury  It  may  vrlthdraw 
all,  and  direct  a  verdict  of  guilty,  we  need 
only  repeat  the  language  of  Judge  McCrary 
in  United  States  v.  Taylor  (O.  0.)  3  McCrary, 
600,  11  Fed.  470,  approved  by  the  Supreme 
Court  of  the  United  States  In  Sparf  v.  United 
States,  supra:  "In  a  civil  case  the  court  may 
set  aside  the  verdict,  whether  it  be  for  the 
plaintiff  or  defendant,  upon  the  ground  that 
it  Is  contrary  to  the  law  as  given  by  the 
court;  but  in  a  criminal  case.  If  the  verdict 
Is  one  of  acquittal,  the  court  has  no  power 
to  set  It  aside.  It  would  be  a  useless  form 
for  a  court  to  submit  a  civil  case  involving 
only  questions  of  law  to  the  consideration 
of  a  Jury,  where  the  verdict,  when  found. 
If  not  In  accordance  with  the  court's  views 
of  the  law,  would  be  set  aside.  The  same 
result  Is  accomplished  by  an  Instruction 
given  In  advance  to  find  a  verdict  In  accord- 
ance with  the  court's  opinion  of  the  law.  But 
not  so  in  criminal  cases.  A  verdict  of  ac- 
quittal cannot  be  set  aside,  and  therefore. 
If  the  court  can  direct  a  verdict  of  guilty, 
it  can  do  indirectly  that  which  It  has  no 
power  to  do  directly."  Counsel  for  respond- 
ent Insist  that  the  appellant  was  not  prej- 
udiced by  the  refusal  of  tho  court  to  submit 
the  question  of  manslaughter  to  the  Jury,  in- 
asmuch as  the  Jury  returned  a  verdict  of 
guilty  of  murder  in  the  first  degree,  whereas 
the  Jury  might  have  returned  a  verdict  In 
the  second  degree,  had  they  been  so  inclined. 
There  is  great  force  in  this  contention,  but 
we  prefer  to  rest  our  decision  upon  the 
ground  upon  which  it  was  based  in  the  court 
below. 

The  only  remaining  error  discussed  was 
the  order  denying  appellant's  motion  for  a 
new  trial.    In  so  far  ,|||^|^^y«ioHgavjMit 
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new  trial  was  based  on  tbe  rulings  already 
discussed.  It  was  properly  denied. 

Tbe  only  other  question  presented  in  sup- 
port of  the  motion  Is  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  As  already 
Stated,  tbe  only  substantial  Issue  presented 
at  tbe  trial  was  tbe  sanity  or  Insanity  of  the 
appellant.  Tbe  Jury  reached  the  conclusion 
that  be  was  sane  and  responsible  for  his  acts, 
and  there  is  nO  apparent  reason  why  this 
court  should  interfere  with  their  verdict, 
which  is  supported  by  ample  and  competent 
testimony. 

Finding  no  error  in  the  record,  tbe  Judg- 
ment is  affirmed. 

MOUNT,  0.  J.,  and  FULLERTON,  HAD- 
LBY,  CROW,  and  ROOT,  JJ.,  concur. 


(S9  T/ash.  I!t9) 

WAPPENSTEIN  et  al.  v.  CITY  OF  ABER- 
DEEN. 

(Supreme  Court  of  Wasliington.     July  18, 
1905.) 

Municipal  Cobpobations  —  Change  oir 
Gbade — Complaint— Defects— Waiver. 
Tlie  defect  in  a  complaint  for  injuries  to 
property  by  a  change  in  the  grade  of  a  street, 
arising  from  a  failure  to  allege  that  the  prop- 
erty had  been  iiDi>roved  with  reference  to  the 
established  grade,  is  waived  by  answering  over 
and  going  to  trial  on  tbe  merits. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading,  S  1358.] 

Appeal  from  Superior  Court,  Cbehalla 
County;   Mason  Irwin,  Judge. 

Action  by  Minnie  Wappensteln  and  her 
husband  against  tbe  city  of  Aberdeen.  From 
a  judgment  for  plabitiffs,  defendant  appeals. 
Affirmed. 

R.  E.  Taggart  and  E.  E.  Boner,  for  appel- 
lant.   John  C.  Hogan,  for  respondents. 

PER  CURIAM.  This  Is  an  appeal  from 
a  judgment  awarding  the  respondents  dam- 
ages caused  their  property  by  reason  of  a 
change  in  the  grade  of  tbe  street  fronting 
thereon,  made  under  tbe  authority  of  tbe  ap- 
pellant city.  The  assignments  of  error  raise 
but  one  question,  namely,  does  the  com- 
plaint state  facts  sufficient  to  constitute  a 
cause  of  action.  It  is  said  that  tbe  complaint 
fails  to  state  a  cause  of  action  because  It 
fails  to  allege  that  the  property  had  been 
improved  with  reference  to  the  established 
grade.  But  If  it  be  the  rule  that  a  mu- 
nicipality may  make  as  many  changes  In  tbe 
grade  of  a  street  as  it  pleases,  without  sub- 
jecting itself  to  damages  at  the  suit  of  prop- 
erty owners  owning  property  fronting  there- 
on, so  long  as  the  property  has  not  been  im- 
proved with  reference  to  an  established 
grade,  and  that  a  complaint  asking  for  dam- 
ages, which  falls  to  allege  Improvement  of 
the  property  with  reference  to  the  estab- 
lished grade,  is  defective,  we  think  the  ap- 
pellant is  estopped  from  urging  tbe  ques- 
tion on  this  appeal.    The  objection  Is  raised 


for  the  first  time  in  this  court,  and,  as  tbe 
defect  is  one  that  could  bave  been  cured  by 
amendment,   it  was  waived  by  answering 
over  and  going  to  trial  on  the  merits. 
The  Judgment  is  affirmed. 


CUSKER  V. 


(29  Wasb. 
BERRYMAN. 
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(Supreme  Court  of  Washington.     July  20, 
1905.) 

Election— Contest— Time  to  iNsriTrrE. 

Ballinger's  Ann.  Codes  &  St  $$  1407,  1408, 
provide  for  the  canvass  of  the  votes  at  an  elec- 
tion. Section  1410  provides  that  the  person 
receiving  the  highest  number  of  votes  shall  be 
declared  elected,  and  the  county  auditor  shall 
notify  him  of  his  election,  and  deliver  a  certifi- 
cate of  election.  Section  1430  provides  that 
one  desiring  to  contest  an  election  shall  within 
10  days  after  the  person  has  been  declared  elect- 
ed file  a  written  statement,  etc  On  November 
IGth  a  county  canvassing  board  met,  and  di- 
rected a  third  person  to  compute  the  total  in 
all  the  precincts.  On  November  19th  he  com- 
pleted the  work.  On  November  21st  two  mem- 
bers of  the  canvassing  board  compared  bis  work, 
and  the  auditor  certified  to  the  correctness  of 
the  schedule  of  votes,  and  gave  the  successful 
candidate  notice  of  election.  Held,  that  the 
time  for  filing  a  notice  for  contest  did  not  be- 
gin to  run  until  November  21st. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Cent.  Dig.  Elections,  |§  2o8-262.] 

Appeal  from  Superior  Court,  Walla  Walla 
County;  Tbos.  H.  Brents,  Judge. 

Election  contest  by  James  Cusker  against 
R.  J.  Berryman.  From  an  order  of  dismissal, 
the  contestant  appeals.    Reversed. 

T.  P.  Gose  and  Francis  A.  Garreeht,  for 
appellant.  John  L.  Sharpstehi  and  Lester 
S.  Wilson,  for  respondent 


RUDKIN,  J.  This  Is  an  appeal  from  an 
order  dismissing  an  election  contest  for  the 
reason  that  tbe  same  was  not  Instituted  with- 
in tbe  time  limited  by  law.  This  branch  of 
tbe  case  was  beard  upon  an  agreed  state- 
ment, from  which  the  following  facts  ap- 
pear: On  the  16tb  day  of  November,  1904. 
after  tbe  election  returns  were  received  from 
each  and  every  precinct  of  Walla  Walla 
county,  the  chairman  of  the  board  of  county 
commissioners,  tbe  prosecuting  attorney,  and 
tbe  county  auditor  met  and  organized  as  a 
canvassing  board  for  the  purpose  of  canvass- 
ing the  votes  cast  in  the  several  precincts 
of  tbe  county.  On  that  day  the  total  of  the 
votes  cast  In  each  precinct  for  each  candidate 
was  ascertained  and  determined,  and  entered 
in  a  schedule  prepared  for  that  purpose.  But 
the  grand  total  of  all  votes  cast  for  the  dif- 
ferent candidates  in  all  the  precincts  of  the 
county  was  not  footed  up  or  ascertained.  The 
canvassing  board  thereupon  directed  one  J. 
W.  McGhee.  a  deputy  county  auditor,  to 
compute  the  total  number  of  votes  cast  for 
each  candidate  in  all  tbe  precincts  on  an  add- 
ing machine,  and  adjourned.  On  the  19th 
day  of  November,  1904,  McGhee  completed 
the  work  assigned  him,  and  ascertained  the 
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total  vote  of  each  candidate  in  the  county, 
from  which  It  appeared  that  the  appellant 
received  a  total  of  1,864  votes  for  the  office 
of  county  assessor  and  the  respondent  a  total 
of  1,058  votes  for  the  same  office.  No  further 
action  was  taken  by  the  board  of  canvassers, 
except  that  on  the  21st  day  of  November, 
1004,  the  prosecuting  attorney  and  the  coun- 
ty auditor  compared  the  totals  of  the  votes 
as  ascertained  and  entered  in  said  schedule 
by  McGhee  with  two  other  fac  similes  of 
such  schedule,  and  found  the  same  to  be 
accurate.  -On  the  same  day  the  county  au- 
ditor attached  his  certificate  to  such  schedule 
and  the  two  fac  similes  to  the  effect  that  the 
same  contained  a  correct  copy  of  the  abstract 
of  the  votes  polled  In  Walla  Walla  county 
at  the  general  election,  and  thereupon  Issued 
to  respondent  a  notice  of  elec^lop,  notifying 
him  that  he  had  received  the  highest  number 
of  votes  cast  for  the  office  of  coupty  assessor. 
No  official  record  was  kept  of  the  proceedings 
of  the  canvassing  board,  and  no  statement 
of  the  count  or  canvass  was  di-awn  up  or 
signed  by  the  canvassing  board,  or  any  mem- 
ber thereof.  The  statement  of  contest  was 
filed  on  December  1,  1904.  Tlje  provisions 
of  the  statute  bearing  upon  the  question 
under  consideration  are  the  following:  Sec- 
tion 1407,  Ballinger's  Ann.  Codes  &  St.,  pro- 
vides that  on  the  tenth  day  after  the  elec- 
tion, or  as  soon  as  the  returns  are  In  from 
the  several  piteclncts,  the  county  auditor 
shall  notify  two  county  officers  to  be  present 
at  his  office  on  a  day  named  for  the  purpose 
of  canvassing  the  votes;  that  the  county  au- 
ditor shall  take  the  oath  therein  prescribed, 
"and  then  the  said  auditor,  with  the  assist- 
ance of  two  county  officers  aforesaid,  shall 
proceed  to  count  the  votes  of  said  county 
or  precincts,  a  statement  of  which  shall  be 
drawn  up  and  signed  by  them."  Section  1408 
designates  the  chairman  of  the  board  of 
county  commissioners  and  the  prosecuting  at- 
torney as  the  two  officers  to  be  notified,  and 
declares  that  said  officers,  together  with  the 
county  atfditor,  shall  constitute  the  county 
canvassing  board  of  election  returns.  Section 
1410  provides  that  the  person  having  the 
highest  number  of  votes  given  for  each  office 
to  be  filled  by  the  voters  of  a  single  county 
or  of  a  precinct  shall  be  declared  duly  elect- 
ed, and  the  county  auditor  shall  immediately 
notify  him  of  his  election,  and  make  out  and 
deliver  to  him  a  certificate  of  election  on 
application  therefor.  Section  1430  provides 
that:  ''When  any  such  elector  shall  choose 
to  contest  the  right  of  any  person  declared 
duly  elected  to  such  office,  he  shall,  within 
ten  days  after  such  person  shall  have  been 
declared  duly  elected  to  such  office,  file  with 
the  clerk  of  the  superior  court  of  the  county 
a  written  statement,  setting  forth,"  etc.-  The 
election  statutes  are  inharmonious.  This 
results  principally  from  the  fact  that  they 
have  been  amended  from  time  to  time  by 
changing  the  names  of  officers,  and  by  add- 
ing new  officers,  without  making  any  cor- 


responding change  in  other'  parts  of  the  stat- 
utes. For  example,  section  6  of  chapter  7 
of  the  act  of  January  23,  1866  (Laws  1865- 
66,  p.  39),  provides  that  the  coimty  auditor, 
within  10  days  after  the  election,  or  as  soon 
as  the  election  returns  are  In,  "shall  proceed 
to  estimate  the  vote  of  the  county  or  pre- 
cinct, a  statement  of  which  sliall  be  drawn 
up  and  signed  by  him.  The  statement  shall 
contain  the  names  of  the  persons  voted  for; 
the  office  to  fill  which  each  person  was  voted 
for;  the  numi)er  of  votes  given  at  each  pre- 
cinct to  each  of  such  persons,  and  the  num- 
ber of  votes  given  to  each  in  the  county; 
and  the  same  shall  be  filed,  together  with, 
the  returns  from  each  precinct.  In  tlie  office 
of  the  county  auditor."  Section  7  of  chapter 
7  of  the  same  act  is  identical  with  section 
1410,  Ballinger's  Ann.  Codes  &  St.  Section 
6  of  chapter  8  (page  43)  of  the  same  act  is 
identical  with  section  1430,  Ballinger's  Ann. 
Codes  &  St,  except  that  under  the  former 
the  statement  of  contest  was  filed  with  the 
county  auditor  instead  of  the  clerk  of  the 
superior  court  The  10  days  within  which 
a  contest  must  be  Instituted  commence  to 
run  when  the  contestee  is  duly  declared 
elected  to  the  office,  but  the  statute  does  not 
provide  for  a  formal  declaration  of  the  re- 
sult of  the  election,  nor  by  whom  such  dec- 
laration shall  be  made.  Under  the  original 
act  of  1806  we  have  no  doubt  that  the  result 
of  the  election  was  formally  declared  when 
.  the  county  auditor  prepared  and  signed  the 
written  statement  provided  for  in  section  6 
of  chapter  7,  supra,  and  filed  .the  same,  to- 
gether with  the  election  returns,  in  his  office, 
thereby  making  the  result  of  the  canvass  a 
matter  of  public  record.  We  think  the  same 
is  true  under  section  1407,  Ballinger's  Ann. 
Codes  &  St.  The  latter  section  does  not  in 
terms  provide  that  the  statement  shall  be 
filed  In  the  auditor's  office,  but.v  inasmuch 
as  that  officer  Is'the  custodian  of  the  election 
returns,  It  should  be  so  filed.  The  time 
allowed  by  law  for  the  institution  of  a  con- 
test Is  very  short  at  best  and  a  contestant 
Is  entitled  to  rely  on  the  record  for  his 
guidance.  He  should  not  be  required  to  look 
beyond  the  record,  nor  to  the  progress  made 
by  a  deputy  auditor  in  footing  up  the  elec- 
tion returns.  No  formal  statement  of  the 
canvass  was  drawn  up  or  signed  in  this  case, 
but  the  appellant  had  a  right  to  presume 
that  the  canvassing  board  would  comply 
with  the  statute,  and  this  presumption  would 
continue  until  the  canvassing  board  or  the 
county  auditor  took  some  action  inconsistent 
therewith.  Indicating  that  the  result  of  the 
election  had  been  declared,  and  their  labors 
completed.  There  was  nothing  of  record  to 
show  that  the  result  of  the  election  In  ques- 
tion had  been  declared,  or  that  the  canvass- 
ing board  did  not  Intend  to  comply  with  the 
requirements  of  the  statute,  until  the  county 
auditor  certified  to  the  election  returns  and 
issued  a  notice  of  election  to  the  respondent 
on  November  2lBt,  and  the  time  for  institut- 
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lug  a  contest  did  not  commence  to  run  nntU 
tben; 

In  our  opinion,  tiie  contest  was  Instituted 
wltbin  time,  and  the  judgment  is  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  tills  opinion. 

MOUNT,  C.  J.,  and  ROOT,  CROW,  FDI^ 
LERTON,  and  HADLEY,  JJ.,  concur. 

(39  Wash.  198) 

STATte   ex   rel.   BASSETT   v.    FREASURE, 

Justice  of  the  Peace. 

(Supreme  Court  of  Washington.    July  18, 

1905.) 

Justice^  or  the  Peace— Wbit  of  Review— 
Appeal-Jurisdiction. 

Where,  on  application  to  the  superior 
court  for  a  writ  of  review  in  a  civil  action  be- 
fore a  justice  of  the  peace  to  recover,  a  money 
judgment,  in  which  the  original  amount  in  con- 
troversy did  not  exceed  $200,  and  the  legality 
of  a  tax,  impost,  aseessment,  toll,  municij^al 
fine,  or  the  validity  of  a  statute,  was  not  in- 
volved, an  order  was  entered  directing  the  jus- 
tice to  vacate  a  judjnnent  previously  rendered 
by  him  and  grant  a  change  of  ventie,  such  order 
was  not  appealable. 

Appeal  from  Superior  Court,  King  County: 
W.  R.  Bell,  Judge. 

Writ  of  review  by  the  state,  on  relation  of 
Tillte  Bassett,  against  J.  A.  Freasure.  Justice 
of  the  Peace.  From  a  Judgment  in  favor  of 
relator,  defendant  appeals.    Dismissed. 

W.  B.  Osboum,  for  appellant. 

PER  CURIAM.  On  the  1st  day  of  Oc- 
tober, i904,  the  superior  court  of  King  coun- 
ty, on  application  for  a  writ  of  review,  made 
an  order  directing  one  of  the  Justices  of  tbe 
peace  of  said  county  to  vacate  and  set  aside 
a  Judgment  theretofore  rendered  by  said  Jtis- 
ticc,  and  to  grant  a  change  of  venue  in  the 
action  in  which  the  Judgment  was  rendered. 
From  this  order  the  plaintiff  appeals. 

Tbe  proceeding  before  tbe  Justice  was  a 
civil  action  at  law  for  the  recovei*y  of  a 
money  Judgment,  where  the  original  amptmt 
in  controversy  did  not  exceed  tbe  sum  of 
$200,  and  where  the  legality  of  a  tax.  Impost, 
assessment,  toll,  municipal  fine,  or  the  valid- 
ity of  a  statute  was  not  involved.  Under  the 
plain  provisions  of  tbe  Constitution  and  the 
numerous  decisions  of  this  court,  we  have 
no  Jurisdiction  of  this  appeal.  State  ex  rel. 
Gillette  V.  Superior  Court.  22  Wash.  496,  61 
Pac.  158;  State  ex  rel.  Wallace  v.  Superior 
Court,  24  Wash.  605,  64  Pac.  778. 

Tbe  appeal  Is  therefore  dismissed. 

(39  Wash.   2M) 

DAVIS  et  ui.  v.  TACOMA  RT.  &  POWER 

CO.  et  al. 

(Supreme  Court  of  Washington.     July  21, 

1005.) 

1.  Appeal— Bonds  —  Enforcement  Against 

Sureties— Jurisdiction  of  Lower  Court. 

Under  2  Ballinger's  Ann.  Codes  &  St.   { 

6323,  providing  that  tbe  Supreme  Court,  upon 


the  affirmance  of  a  Jndgment,  may  render  judg- 
ment against  appellant  and  his  snreties  in  the 
appeal  bond,  the  lower  court  cannot  summarily, 
on  the  dismissal  of  the  appeal  by  the  Supreme 
Court  for  tbe  insufficiency  of  notice  thereof, 
enter  judgment  against  the  sureties. 
2.  Same— Provisions  of  Bonds— Effect. 

The  gratuitous  insertion  in  a  statutory  ap- 
peal bond  of  a  provision  authorizing  the  sum- 
mary entry  of  judgment  against  the  sureties 
on  appellant's  failure  to  pay  the  amount  di- 
rected by  the  judgment  on  the  appeal  is  inef- 
fectual to  authorize  the  entry  of  such  a  judg- 
ment. 

Appeal  from  Superior  Court,  Pierce  CJoun- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  Wesley  Davis  and  wife  against 
the  Tacoma  Railway  &  Power  Company  and 
others,  William  Virges  and  Antone  Huth, 
sureties  on  appeal  bond.  From  a  Judgment 
entered  against  the  snreties,  they  appeal. 
Reversed. 

Hudson  &  Holt,  for  appellants:  John  C 
Stallcup,  J.  W.  A.  Nichols,  and  Albert  E. 
Joab,  for  re^jtondents. 

MOUNT,  O.  J.  On  February  21,  1903,  re- 
spondents recovered  a  Judgment  for  $750 
and  costs  against  the  Tacoma  Railway  & 
Power  Company,  George  M.  Shreeder,  and 
Mace  C.  Green,  and  thereafter  tbe  Judg- 
ment debtors  appealed  to  this  court  Shree- 
der and  Green  did  not  Join  with  the  Tacoma 
Railway  &  Power  Company  in  the  appeal, 
but  took  a  separate  Independent  appeal.  At 
the  time  the  appeal  was  taken  by  Shreeder 
and  Green  an  appeal  and  supersedeas  bond 
was  given  by  them,  with  A.  Hutb  and  Wil- 
liam Virges  as  sureties.  The  bond  was.  In 
substance,  as  required  by  statute,  except 
after  reciting  that,  if  the  Judgment  appealed 
from  should  be  affirmed  on  tbe  appeal  or 
dismissed,  appellants  would  pay  the  amount 
directed  by  tbe  Judgment  on  tbe  appeal.  It 
contained  the  following  provision:  "If  the 
appellants  do  not  make  such  payment  with- 
in thirty  days  after  the  filing  of  tbe  remitti- 
tur from  the  Supreme  Court,  Judgment  may 
be  entered  on  motion  of  the  respondents  In 
their  favor  against  tbe  undersigned  sureties 
for  the  said   sum  of  .$750,   together  with 

$45.95  costs,  together  with  $ Interest 

that  may  be  due  thereon,  and  tbe  damages 
and  costs  which  may  be  awarded  against  the 
appellants  upon  the  appeal."  When  the 
case  came  on  to  be  beard  In  this  court,  the 
appeal  of  Shreeder  and  Green  was  dismissed 
for  the  reason  that  their  notice  of  appeal 
was  not  served  on  the  railway  company. 
The  Judgment  was  reversed  as  to  tbe  rail- 
way company,  and  remanded  for  a  new 
trial.  Davis  v.  Tacoma  Railway  &  Power 
Co.,  35  Wash.  203,  77  Pac.  209,  66  L.  R.  A 
802.  No  Judgment  was  entered  by  this  court 
In  favor  of  tbe  respondents.  Thereafter, 
when  the  remittitur  from  this  court  went  to. 
the  lower  court,  respondents  moved  the 
lower  court  for  a  Judgment  against  the  sure- 
ties on  the  bond  for  the  amount  of  tbe  Judg- 
ment and  costs  against  Shreeder  and  Green. 
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No  notice  of  this  motion  was  given  except 
an  oral  notice.  The  sureties  appeared  by 
tbelr  counsel,  and  objected  to  the  Jurisdic- 
tion of  the  lower  court  to  enter  Judgment  In 
such  summary  manner  against  the  sureties 
on  the  bond.  This  objection  was  denied, 
and  Judgment  was  entered  as  requested. 
The  sureties,  Vlrges  and  Huth,  now  appeal 
from  that  Judgment. 

There  Is  no  provision  of  law  authorizing 
the  lower  court  to  enter  a  Judgment  in  this 
summary  way  upon  a  statutory  bond  given 
on  appeal  to  this  court  The  statute,  at  sec- 
tion 6523,  2  Ballinger's  Ann.  C!odes  &  St.,  ex- 
pressly provides  that  this  court,  upon  the 
affirmance  of  a  Judgment,  may  render  Judg- 
ment against  both  the  appellant  and  his 
sureties  In  the  appeal  bond  for  the  amount 
recoverable  according  to  the  condition  of  the 
bond.  In  case  such  amount  can  be  ascertain- 
ed by  the  court  without  an  issue  and  trial. 
But  there  Is  no  such  provision  relating  to 
the  lower  court  In  Grunewald  v.  West 
Coast  Grocery  Co.,  11  Wash.  478,  39  Pac.  964, 
It  was  held  that  this  court  could  not  render 
a  Judgment  against  the  sureties  on  an  appeal 
bond  where  we  had  not  obtained  Jurisdiction 
of  the  cause.  See,  also,  Henry  v.  Great 
Northern  Ey.  Co.,  16  Wash.  417,  47  Pac.  895. 
If  this  court  bad  no  Jurisdiction  to  enter  a 
Judgment  against  the  sureties  upon  this  ap- 
peal bond,  it  needs  no  argument  to  show 
that  the  lower  court  acquired  no  Jurisdiction 
to  do  so  where  there  is  no  express  statutory 
authority  therefor.  In  spealclng  to  this  point 
under  a  statute  which  provides  for  a  cost 
bond  In  actions  brought  by  nonresidents 
(section  5186,  2  Ballinger's  Ann.  Codes  & 
St.),  In  O'Connor  v.  Llghthlzer,  34  Wash.  152, 
75  Pac.  643,  we  said:  "That  statute  makes  no 
provision  for  the  entry  of  Judgment  as  of 
course  against  the  sureties  In  the  same  action 
In  which  the  bond  is  filed.  Without  such 
express  statutory  authority  as  entering  into 
and  becoming  a  part  of  the  contract  In  the 
bond,  whereby  the  sureties  consent  to  such 
Judgment  we  believe  Judgment  cannot  be 
entered  against  them;  and  they  are  not 
therefore,  parties  appearing  in  the  action 
upon  whom  notice  of  appeal  Is  required, 
within  the  meaning  of  section  65M,  Ballin- 
ger's Ann.  Codes  &  St  Not  being  persons 
against  whom  Judgment  may  be  entered  as 
of  course  by  statutory  authority,  they  are 
entitled  to  their  day  In  court"  The  same 
reasoning  whlcU  we  applied  to  that  case 
must  be  applied  In  this,  because  there  Is  no 
substantial  difference  in  the  two  cases. 

Counsel  for  respondents  argues  that,  be- 
cause the  l>ond  provides  that  Judgment  may 
be  entered  against  the  sureties,  upon  motion, 
for  the  amount  due  from  the  principal,  there- 
fore the  lower  court  had  Jurisdiction  to  enter 
the  Judgment  as  of  course.  It  is  sufficient 
answer  to  thls^  to  say  that  this  bond  is  a 
statutory  bond.  The  provision  under  con- 
sideration was  not  required  by  statute,  its 
insertion,  therefore,  was  a  mere  gratuity, 
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which  added  no  legal  right  nor  liability.  It 
was  surplusage.  If  this  provision  may  be 
held  to  confer  a  right  to  enter  a  Judgment 
as  of  course  without  an  action  upon  the 
contract  the  same  rule  would  permit  a  Judg- 
ment upon  any  contract  when  It  is  stated 
that  Judgment  may  be  taken  upop  default  of 
the  terms  of  the  contract  This  can  never 
be  a  Just  and  equitable  rule,  and  Is  not  per- 
mitted. The  debtor  must  be  given  his  stat- 
utory notice  by  summons,  so  that  he  may 
have  bis  day  In  court 
The  Judgment  appealed  from  Is  reversed. 

ROOT,    CROW,   RU0KIN,   FULLERTON, 
and  HADLEY,  JJ.,  concur. 


(3>  Wash.  160) 
STATE  v.  DB  PASQUALB. 
(Supreme  Court  of  Washington.     July  21, 
1905.) 

Cbiuinai.  Law  —  Miscohduct  o»  Coubt^ 
commbnt  or  evioence. 

Where,  In  a  prosecution  for  homicide,  the 
judge  left  his  seat  on  the  bench,  and.  standini; 
near  defendant,  asked  him  a  great  number  ot 
questions  with  reference  to  whether  he  went 
out  with  a  pistol,  expecting  to  meet  deceased 
and  have  a  shooting  scrape  with  him,  wliether 
he  said  anything  to  deceased  about  Roing  to 
shoot,  and  whether,  if  he  had  stayed  inside  the 
house,  he  wouldn't  have  been  safe,  such  exam- 
ination was  calculated  to  impress  the  jury  with 
the  idea  that  tlie  court  believed  the  evidence 
showed  defendant  was  at  least  guilty  of  man< 
slaughter,  and  was  prejudicial  error. 

Appeal  from  Superior  Court,  Walla  Walla 
County;  Thos.  H.  Brents,  Judge. 

Joseph  De  Pasquale  was  convicted  of  man- 
slaughter, and  he  appeals.    Reversed. 

George  T,  Thompson  and  Oscar  Cain,  for 
appellant    Lester  S.  Wilson,  for  the  State. 

MOUNT,  O.  J.  Appellant  was  charged 
with  the  crime  of  murder  In  the  first  de- 
gree, for  killing  one  Dominic  Dl  Valerlo.  He 
was  tried  and  found  guilty  of  the  crime  of 
manslaughter,  and  appeals  from  a  Judgment 
entered  thereon. 

The  evidence  shows  that  at  the  time  of  the 
tragedy  the  appellant  was  employed,  with 
a  number  of  other  Italians,  in  paving  certain 
streets  In  the  city  of  Walla  Walla;  that  the 
appellant  and  deceased,  Di  Valerlo,  with  sev- 
eral others  of  their  countrymen,  resided  In 
a  small  house  in  said  city;  that  on  the  23d 
day  of  September,  1904,  the  appellant  and  the 
deceased,  while  they  were  In  a  saloon  to- 
gether, had  some  words  concerning  their 
employment  They  called  each  other  vile 
names  and  were  prevented  from  coming  to 
blows  by  the  Intervention  of  friends.  Soon 
after  this  quarrel,  both  proceeded  to  their 
abode.  Appellant  reached  there  ahead  of 
Dl  Valerlo.  When  Dl  Valerlo  came  Into  the 
house,  the  quarrel  was  renewed.  After  they 
had  quarreled  and  threatened  each  other 
for  some  time,  Dl  Valerlo  went  out  of  the 
house  by  the  front  do<^,g^nd^  ^^ijell^^l^ 
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out  by  the  kitchen  or  back  door.  Each  was 
armed  with  a  pistol,  and  each  advanced 
toward  the  other  from  around  the  outside  of 
the  house.  When  they  came  within  sight 
of  each  other,  appellant  fired  at  Dl  Valerio; 
the  ball  taking  effect,  and  resulting  in  bis 
death.  Appellant  thereupon  fled,  but  was 
apprehended  a  few  days  later.  Appellant 
attempted  to  Justify  the  killing  upon  the 
ground  of  self-defense. 

Three  errors  are  assigned  upon  this  appeal : 
(1)  That  the  court  erred  in  commenting  upon 
the  evidence;  (2)  that  the  court  erred  in  per- 
mitting a  witness  to  testify  that  the  appel- 
lant had  attempted  to  secure  the  discharge 
of  the  deceased  from  his  employment  on  the 
day  before  the  killing;  and  (3)  that  the  court 
erred  in  denying  appellant's  motion  for  a 
new  trial  upon  the  ground  of  misconduct  of 
the  jury.  We  shall  not  discuss  the  last  two 
errors  assigned,  because  they  are  without 
merit,  and,  besides,  are  wholly  unimportant. 
But  we  are  satisfied,  after  an  examination 
of  the  record,  that. the  conduct  of  the  trial 
court  amounted  to  a  comment  upon  the 
facts,  and  that  for  this  reason  the  first  as- 
signment of  error  is  a  meritorious  one.  It 
appears  that  at  the  close  of  the  evidence, 
while  the  appellant  was  upon  the  witness 
stand,  giving  evidence  in  his  own  behalf,  and 
after  he  had  been  examined  by  his  own  coun- 
sel and  cross-examined  by  the  prosecuting 
attorney,  the  Judge  left  his  seat  upon  the 
bench  and  stood  near  the  appellant,  who 
had  been  Illustrating  his  evidence  by  a  plat 
upon  the  floor  in  front  of  the  Jury,  and  sul)- 
jected  the  appellant  to  the  following  exam- 
ination: "The  Court:  Did  you  see  him  l)efore 
Jie  saw  you?  Answer:  Yes,  sir.  The  Court: 
Did  you  holler  at  him  before  he  saw  you? 
A.  Yes,  sir.  The  Court:  Could  he  see  you 
up  there?  A.  He  could  see  about  half  of  me. 
The  Court:  When  he  went  in  the  front,  did 
you  expect  him  to  come  around  there  to  fight 
you  with  a  pistol?  A.  Yes;  I  supposed  he 
would  come  in  the  kitchen  and  shoot.  The 
Court:  Did  you  go  out  with  the  expectation 
of  fighting  him  with  a  pistol?  A.  He  had 
a  pistol.  He  said,  'I  have  to  blow  you  out, 
and  eat  your  heart.'  The  Court:  Did  you  go 
out.  Intending  to  shoot  him?  A.  I  was  stand- 
ing in  the  door  when  I  saw  the  revolver,  like 
that— Just  like  that.  I  saw  liim  like  that. 
The  Court:  He  didn't  see  you?  A.  No.  I 
said:  'Stop.  Don't  you  come  here  any  more. 
Keep  away  from  here.'  I  said  that  three 
times  in  combination.  I  was  afraid  be 
would  shoot  me.  I  shot  like  that,  and  turned 
this  way.  I  turned  back  this  way.  He  turn- 
ed this  way.  Then  I  go  this  way.  I  run  this 
way,  and  found  a  fence.  The  Court:  Before 
you  went  out,  then,  you  thought  he  was 
going  around  this  way  to  shoot  you?  While 
you  were  in  the  house  you  thought  he  was 
going  around  to  shoot?  A.  When  I  started 
out?  The  Court:  Did  you  think  he  was 
going  out  with  his  pistol?  A.  I  was  look- 
ing  to    see   what   he   done,    when   I   saw 


him  like  that  I  said:  'Dominic,  stop. 
Get  out  from  here.'  He  was  coming  as 
fast  as  he  can,  and  I  Jumped  ofT  like  that. 
I  went  this  way,  and  he  went  that  way. 
The  Court:  You  thought,  didn't  you,  that  he 
was  going  around  there  to  shoot?  A.  Yes; 
he  told  me.  The  Court:  You  went  out  there 
with  a  pistol,  expecting  to  ineet  him  and 
have  a  shooting  scrape  with  him?  A.  I  was 
shooting  for  my  life.  The  Court:  Did  you 
say  to  him  anything  about  going  out  to 
shoot?  A.  No,  sir;  I  did  not.  I  was  telling 
him  to  take  off  his  revolver  and  coat  and 
everything,  and  go  out  and  fight  a  fist  fight 
•  •  •  The  Court:  If  you  had  stayed  in- 
side, wouldn't  you  have  been  safe?  A.  This 
door  been  closed.  The  Court:  When  he  went 
outside,  if  you  had  stayed  inside  wouldn't 
you  have  been  safe?  A.  If  I  stay  in  this 
room,  he  come  in  and  shoot  me  in  the  door. 
Then  I  would  have  been  dead,  where  he  Is 
now.  If  I  stop  in  this  room,  he  would  kill 
me.  I  go  outdoors,  and  then  I  see  him  com- 
ing this  way  with  a  revolver.  I  said:  'Dom- 
inic, stop.  Keep  away  from  here.'  Then  I 
shoot,  and  I  run  this  way,  and  he  that  way. 
The  Court:  At  the  time  you  stepped  out  and 
shot,  was  he  aiming  his  revolver  at  you?  A. 
He  didn't  know  where  I  was.  The  Court: 
He  didn't  know  where  you  were  when?  A. 
When  I  hollered  he  was  looking.  He  didn't 
know  whether  I  was  close  to  the  fence,  or 
at  the  house."  There  can  be  no  doubt  that 
the  court,  by  such  questions  as  the  following: 
"You  went  out  there  with  a  pistol,  expecting 
to  meet  him  and  have  a  shooting  scrape 
with  him?"  "Did  you  say  anything  to  him 
about  going  to  shoot?"  "If  you  had  stayed 
inside,  wouldn't  you  have  been  safe?" 
"When  he  went  outside,  If  you  had  stayed 
inside  wouldn't  you  have  been  safe?" — clear- 
ly conveyed  the  idea  to  the  Jury  that  the 
appellant  was  at  least  guilty  of  manslaugh- 
ter, and  that  the  plea  of  self-defense  was  not 
bona  fide,  in  the  opinion  of  the  court  These 
questions  are  in  the  nature  of  a  cross-ex- 
amination by  the  prosecuting  attorney,  and 
calculated  to  discredit  the  witness.  They 
would  not  be  improper  if  asked  by  that  of- 
ficer, but  when  asked  by  the  trial  Judge  they 
show  his  opinion  of  the  case,  rather  than 
a  desire  on  the  part  of  an  impartial  Judge 
to  permit  the  witness  to  make  his  evidence 
more  clearly  understood.  The  examination 
of  the  appellant  in  this  case  was,  we  think, 
more  clearly  within  the  constitutional  inhibi- 
tion than  the  examination  in  State  v.  Crotts, 
22  Wash.  245,  60  Pac.  408,  where  we  said: 
"There  are  different  ways  by  which  a  Judge 
may  comment  upon  the  testimony,  within  the 
meaning  of  the  Constitution,  referred  to 
above.  The  object  of  the  constitutional  pro- 
vision, doubtless,  is  to  prevent  the  Jury  from 
being  influenced  by  knowledge  conveyed  to 
it  by  the  court  of  what  the  court's  opinion  Is 
on  the  testimony  submitted.  The  Constitu- 
tion has  made  the  Jury  the  sole  Judge  of 
the  weight  of  the  tegtii^pn^j^a^^^^^- 
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iblllty  of  the  Tritnesses,  and  It  Is  a  fact  well 
and  universally  known  by  court?  and  prac- 
titioners that  the  ordinary  Juror  Is  always 
anxious  to  obtain  the  opinion  of  the  court 
on  matters  which  are  submitted  to  his  dis- 
cretion, and  that  such  opinion,  if  known  to 
the  Juror,  has  a  great  influence  upon  the 
final  determination  of  the  Issues.  This  in- 
formation can  be  conveyed  as  readily  to  the 
jury  by  leading  questions  asked  of  them, 
and  the  manner  of  the  Judge,  in  asking  such 
questions,  as  by  a  direct  comment  upon  the 
testimony  in  the  charge  to  the  jury."  The 
Crotts  Case  was  reversed  solely  upon  the 
ground  that  the  examination  of  a  witness 
by  the  court  amounted  to  a  comment  upon 
the  facts.  While  the-  evidence  in  this  case 
may  show  that  the  appellant  is  guilty  of  the 
crime  of  manslaughter,  yet  the  appellant  has 
a  constitutional  right  to  have  the  question  of 
his  guilt  determined  by  a  jury  imlnfluenced 
by  the  opinion  of  the  trial  Judge. 

The  Judgment  must  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

CROW,  ROOT,  HADLEY,  FULLBRTON, 
and  RUDKIN,  JJ.,  concur. 


(39  Wash.  229) 
CARSTENS  et  al.  v.  ALASKA  S.  S.  CO. 

(Supreme  Court  of  Washington.     July  19, 
1905.) 

1.  Appeal  —  Findings  —  Exceptions  —  Re- 
view—Shipping — ^Loss  of  Goods. 

Where,  in  an  action  against  a  shipowTier 
for  goods  jettisoned,  no  exceptions  were  taken 
to  the  trial  coart's  findings  of  fact,  objections 
that  the  goods  were  necessarily  thrown  over 
to  save  the  ship,  and  that  plaintiffs,  as  con- 
signors, showed  no  right  to  maintain  the  action, 
and  that  the  court  erred  in  allowing  a  recov- 
ery for  the  market  value  at  the  point  of  ship- 
ment, instead  of  the  point  of  destination,  could 
not  be  i-eviewed. 

2.  Same— New  Trial— Affidavits  —  State- 
MBNT  OF  Facts— Bill  of  Exceptions. 

An  afiBdavit  in  support  of  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence,  not  embodied  in  a  statement  of  facts 
or  bill  of  exceptions,  cannot  be  considered  on 
appeal.  • 

Appeal  froni  Superior  Court,  King  County; 
Arthur  E.  Griffin,  Judge. 

Action  by  Thomas  Carstens  and  others 
against  the  Alaska  Steamship  Company. 
From  a  Judgment  In  favor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Ira  Bronson  and  D.  B.  Trefethen,  for  ap- 
pellant. John  E.  Humphries,  and  Harrison 
Bostwick,  for  respondents. 


PER  CURIAM.  The  defendant  is  engaged 
In  the  operation  of  a  Hue  of  steamboats  be- 
tween the  city  of  Seattle  and  Skagway  and 
other  points  in  the  district  of  Alaska.  On 
the  6th  day  of  March,  1899.  the  plaintiff  ship- 
ped certain  quantities  of  meat  from  the  city 
of  Seattle  by  the  steamer  Dirigo,  operated  by 
the  defendant,  a  part  of  which  was  consign- 


ed to  Frye,  Bruhn  &  Co.,  at  Skagway,  and 
the  remainder  to  one  Birkmeir,  at  Haines 
Mission.  The  meats  were  thrown  overboard 
and  abandoned  in  the  waters  of  Stevens 
Pass,  and  this  action  was  teought  to  recover 
damages  for  failure  to  deliver.  The  case  was 
tried  In  the  court  below  without  a  Jury,  and 
from  the  findings  and  judgment  in  favor  of 
the  plaintiffs  this  appeal  is  prosecuted. 

In  support  of  its  appeal,  the  appellant 
claims  (1)  that  the  steamer  by  which  the 
goods  were  shipped  became  stranded  on  Mid- 
way Island,  in  Stevens  Pass,  and  the  meats 
in  controversy  were  thrown  overboard  from 
necessity,  to  save  the  ship;  (2)  that  the  re- 
spondents, as  consignors,  showed  no  right  to 
maintain  this  action;  (3)  that  the  court  al- 
lowed a  recovery  for  the  market  value  of  tlie 
goods  at  the  city  of  Seattle,  instead  of  at 
the  point  of  destination;  and  (4)  that  the 
court  erred  in  denying  the  motion  for  a  new 
trial.  The  respondents  contend  that  the  first 
three  assignments  are  not  open  to  review  In 
this  court,  for  the  reason  that  there  are  no 
exceptions  to  the  findings  of  fact  This  con- 
tention is  well  founded,  and  we  can  only  con- 
sider the  sufficiency  of  the  findings  to  sustain 
the  judgment  Rice  v.  Stevens,  9  Wash.  298, 
37  Pac.  440,  and  many  subsequent  cases  In 
this  court. 

The  affidavit  in  support  of  the  motion  for 
a  new  trial  is  not  embodied  in  a  statement 
of  facts  or  bill  of  exceptions,  and  is  not, 
therefore,  properly  before  us.  In  any  event, 
the  affidavit,  which  appears  in  the  transcript, 
fails  to  show  that  the  evidence  was  newly 
discovered,  or  of  such  a  character  as  to  war- 
rant the  granting  of  a  new  trial. 

Inasmuch  as  the  findings  of  fact  sustain 
the  judgment  of  the  court,  the  judgment  must 
be  affirmed,  and  It  Is  so  ordered. 


(39  Wash.  185) 
HARRIS  et  al.  v.   CITY  OF  TACOMA. 
(Supreme  CJourt  of  Washington.     July  18, 
1905.), 

1.  Municipal  Corporations  —  Special  As- 
sessments—Appeals— City  Legal  Depart- 
ment—Notice. 

Laws  1901,  pp.  241,  242,  c  118,  provide.s 
that,  in  case  of  appeals  from  .special  assess- 
ments levied  for  municipal  improvements,  the 
appellant,  within  three  days  after  the  tran- 
script is  filed  in  the  superior  court,  shall  give 
written  notice  to  the  head  of  the  city's  legal 
department  and  to  the  city  clerk  that  such 
transcript  is  filed,  etc.  Beld,  that  the  purpose 
of  such  notice  was  to  inform  the  city  attorney 
and  the  city  clerk  of  the  lime  when  the  tran- 
script was  filed  with  the  clerk  of  the  suiierior 
court,  and  of  the  time  when  the  appeal  would 
be  called  for  hearing  before  that  court,  and 
hence  a  failure  of  the  notice  to  recite  the  name.s 
of  all  of  the  appellants  either  in  the  title  or 
in  the  body  of  the  notice  was  not  a  jurisdiction- 
al defect. 

2.  Same— Filing  Bond— Time. 

On  appeal  from  a  municipal  assessment, 
appellant's  failure  to  file  the  required  bond  at 
the  same  time  the  transcript  of  the  proceed- 
ings was  filed,  as  required  by  Laws  1901,  pp. 
241,  242.  c.  lis,  was  not  ground  tor  dismissi^^ 
the  appeal.  Digitized  by  VjV^*^  VIC 
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S.  Same— Pabties-^oindeb. 

Under  Laws  1901,  pp.  241,  242,  c.  118, 
providing  for  an  appeal  from  municipal  assess- 
ments to  ttie  superior  court,  a  notice  of  appeal, 
complying  with  the  statutory  requirement  in 
stating  the  grdunds  of  the  several  appeals,  was 
not  objectionable  in  that. several  objectors  join- 
ed in  a  single  appeal. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  R.  Bell,  Judge. 

Proceedings  by  the  city  of  Tacoma  for  the 
assessment  of  certain  property  for  street 
improrements,  to  which  W.  H.  Harris  and 
others  filed  objections.  From  an  order  dis- 
missing an  appeal  to  the  superior  court,  ob- 
jectors appeal.    Reversed. 

Emmett  N.  Parker  and  W.  H.  Harris,  for 
appellants.  0.  G.  Ellis,  J.  J.  Anderson,  and 
R.  E.  Evans,  for  respondent. 

FULLERTON,  J.  The  city  of  Tacoma  Im- 
proved certain  of  Its  streets,  and  sought  to 
tax  the  costs  thereof  to  the  property  bene- 
fited. Among  the  properties  assessed  for 
that  purpose  virere  certain  lots  belonging  to 
the  appellants  above  named.  .The  appel- 
lants filed  written  objections  to  the  assess- 
ment roll  as  returned  to  the  city  council, 
questioning  the  regularity  and  correctness 
of  the  assessment  proceeding  In  so  far  as  it 
affected  their  property.  The  city  council, 
after  a  hearing  had  thereon,  overruled  the 
objections,  and  passed  an  ordinance  confirm- 
ing the  assessment  The  appellants  sought 
to  appeal  from  the  action  of  the  city  council, 
and,  to  that  end,  filed  a  written  notice  of 
appeal  with  the  city  cleric  within  ten  days 
from  the  passage  of  the  ordinance  confirm- 
ing the  assessment  Blight  days  later  the 
attorney  representing  the  appellants  and  the 
attorney  for  the  city  of  Tacoma  entered  In- 
to a  written  stipulation  extending  the  time 
for  filing  the  transcript  from  the  city  clerk's 
office  with  the  clerk  of  the  superior  court 
from  January  16,  1905,  the  date  it  would  ex- 
pire by  the  limitation  in  the  statute,  until 
January  23,  1905.  On  the  same  day  the  ap- 
pellants executed  their  bond  on  appeal,  and 
filed  such  bond  with  the  stipulation  In  the 
office  of  clerk  of  the  superior  court.  Two 
days  later,  but  within  the  statutory  time, 
the  transcript  was  filed.  Three  days  there- 
after the  appellants  sierved  on  the  head  of 
the  legal  department  of  the  city  of  Tacoma 
and  the  city  clerk  written  notice  of  the  filing 
of  the  transcript,  fixing  therein  a  time  when 
the  matter  would  be  called  up  for  bearing 
before  the  superior  court  On  the  day  ap- 
pointed for  the  hearing  the  city  of  Tacoma, 
by  Its  counsel,  moved  to  dismiss  the  appeal 
for  Irregularities  in  the  proceedings  relating 
to  the  appeal,  and  for  want  of  jurisdiction  in 
the  superior  court  This  motion  was  grant- 
ed, and  an  order  entered  dismissing  the  ap- 
peal. This  appeal  la  taken  from  the  order 
of  dismissal. 

The  statute  relating  to  appeals  from  or- 
ders confirming  assessments  for  a  local  Im- 
provement provides,  among  other  things,  aa 


follows:  "Such  appeal  shall  be  made  by 
filing  written  notice  of  appeal  with  the  city 
clerk  of  such  city  within  ten  days  after  the 
assessment  roll  shall  have  been  confirmed, 
as  aforesaid,  and  such  notice  shall  describe 
the  property  and  the  objections  of  such  ap- 
pellant to  such  assessment;  and,  within  ten 
days  from  the  filing  of  such  notice  of  appeal, 
the  appellant  shall  file  with  the  clerk  of  the 
superior  court  of  the  county  In  which  such 
city  may  be  situated  a  copy  of  such  notice 
of  appeal,  a  transcript  of  the  assessment 
roll,  of  the  objections  thereto  filed  by  him 
with  the  city  clerk,  as  aforesaid,  the  order 
confirming  such  assessment  roll,  and  the 
record  of  the  council  or  other  legislative 
body  with  reference  to  said  assessment, 
which  transcript  shall  be  fnmlEOied  and  cer- 
tified to  by  the  city  clerk  as  being  a  true 
copy  of  the  original,  ut>on  payment  of  the 
necessary  fees  therefor.  Such  fees  shall  be 
the  same  as  the  fees  payable  to  the  county 
clerk  for  the  preparation  and  certification 
of  transcripts  on  appeal  to  the  Supreme 
Court  In  civil  actions.  At  the  time  of  the 
filing  of  the  transcript  on  appeal,  the  appel- 
lant shall  execute  and  file  with  the  clerk  of 
the  superior  court  a  sufficient  bond  with  at 
least  two  sureties  (provided  however,  that 
any  surety  company  authorized  by  the  laws 
of  the  state  of  Washington  to  become  surety 
upon  appeal  bonds  shall  be  deemed  suffi- 
cient security),  to  be  approved  by  the  judge 
of  said  court,  conditioned  to  prosecute  such 
appeal  without  delay  and.  If  unsuccessful,  to 
pay  all  costs  to  which  the  city  is  put  by  rea- 
son of  such  appeal.  Such  bonds  shall  be 
for  a  penal  sum  of  not  less  than  two  hun- 
dred dollars.  Said  cause  shall  be  docketed 
by  the  clerk  of  such  court  In  the  name  of 
the  person  taking  such  appeal  as  plaintlCC 
and  against  said  city  as  defendant  as  'an 
appeal  from  assessment'  Within  three  days 
after  such  transcript  is  filed  In  the  superior 
court,  as  aforesaid,  the  appellant  shall  give 
written  notice  to  the  head  of  the  legal  de- 
partment of  such  city,  and  to  the  city  clerk, 
that  such  transcript  Is  filed."  Laws  1901, 
pp.  241,  242,  c.  118. 

The  grounds  of  the  motion  to  dismiss  in 
the  court  below  are,  in  brief,  these:  (1)  That 
the  notice  served  on  the  head  of  the  legal 
department  of  the  city  of  Tacoma  and  the 
city  clerk  of  that  city  was  insufficient,  be- 
cause it  did  not  recite  the  names  of  all  of  the 
appellants  either  In  the  title  or  In  the  body 
of  the  notice;  (2)  that  the  bond  on  appeal 
from  the  orders  and  ordinance  of  the  city 
council  to  the  superior  court  was  filed  with 
the  clerk  of  the  superior  court  two  days  prior 
to  the  filing  of  the  transcript  on  appeal;  and 
(3)  that  the  several  appellants  have  Improp- 
erly joined  In  one  appeal. 

It  hardly  seems  to  us  that  any  of  these 
objections  were  well  taken,  nor  do  we  think 
they  merit  an  extended  argument.  The  pur- 
pose of  the  notice  is  to  inform  the  city  at- 
torney and, the  city  clerk^  of  thejU®«  when 
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the  transcript  Is  filed  with  the  clerk  of  the 
superior  court,  and  of  the  time  when  the 
appeal  will  be  called  up  for  bearing  before 
that  court  Doubtfess  It  would  be  better  If 
the  names  of  all  of  the  appellants  were  re- 
cited therein,  but  It  la  too  much  to  say  that 
the  rigbt  of  appeal  is  lost  if  It  is  not  done. 
The  notice  is  not  Jurisdictional,  and  a  sub- 
stantial compliance  therewith  Is  sufScient. 

Nor  Is  it  necessary  that  the  transcript  and 
bond  be  filed  at  the  same  instant,  in  order 
to  perfect  the  appeal,  notwithstanding  the 
statute  seems  to  so  prescribe.  The  purpose 
of  the  bond  Is  to  secure  the  city  in  its  costs 
in  case  the  appellant  is  unsuccessful  on  bis 
appeal,  and  the  bond  is  just  as  effectual  for 
that  purpose  when  filed  two  days  before  the 
transcript  is  filed  as  It  is  when  both  are  filed 
at  the  same  time. 

As  to  the  last  objection,  we  think  It  was 
the  purpose  of  the  statute  to  require  that 
all  appeals  from  an  ordinance  confirming  an 
assessment  for  a  local  ImproTement  should 
be  heard  at  th6  same  time  in  the  superior 
court,  to  the  end  that  the  matter  should  be 
disposed  of  as  speedily  as  possible.  This 
being  so,  there  can  be  no  objection  to  the 
persons  who  object  to  the  assessment  Join- 
ing in  one  notice  of  appeal,  so  long  as  the 
notice  complies  with  the  statutory  require- 
ment in  stating  the  grounds  of  the  several 
appeals.  '  ' 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  Instructions 
to  reinstate  thb  appeal. 

MOUNT,  O.  J.,  and  HADLEY,  RUDKIN, 
BOOT,  and  CROW,  JJ.,  concur. 


(39  Wash.  264) 

DUMONTIER  et  al.  v.  STETSON  &  POST 
MILL  CO. 


(Supreme  Court  of  Washington. 
1905.) 


July  21, 


1.  New    Tbiai.  —  Newlt    Discotebed    Bvi- 

DENCB— DEItlAIr-DlSCBETIOn. 

Where,  on  a  motion  for  a  new  trial  for 
newly  discovered  evidence,  the  affidavit  of  the 
witness  alleged  to  have  t)een  newly  discovered 
was  not  produced  as  required  by  2  Ballinger's 
Ann.  Codes  &  St.  §  5076,  and  it  appeared  that, 
though  before  and  during  the  trial  the  exist- 
ence of  the  witness  and  his  presence  at  the 
time  of  the  accident  were  known  to  defendant, 
no  request  for  a  continuance  was  made,  the 
court's  refusal  of  a  new  trial  was  not  an  abuse 
of  discretion. 

2.  Masteb  and  Sebvant— Injubies  to  Thibd 
Pebsors— Questions  fob  Juby. 

In  an  action  for  injuries  to  plaintiff  by 
the  alleged  negligence  of  defendant  s  teamster 
in  Qnloading  a  load  of  lumber  upon  her,  evi- 
dence held  to  require  submission  of  the  neg- 
ligence of  the  teamster  and  of  plaintiff's  con- 
tributory negligence  to  the  jury. 

3.  Same— Respondeat  Supebiob. 

Where  complainant  purchased  a  load  of 
iuml>er  from  defendant  to  be  delivered  at  her 
home,  and,  after  paying  defendant's  teamster 
for  the  Iumi)er  on  delivery,  he  negligently  un- 
loaded the  same  on  the  side  of  a  hili  so  that 
the  lumber  slid  down  the  hill  onto  plaintiff, 


defendant  was  liable  for  the  injuries  she  sus- 
tained, therefrom. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant.  SI  1217-1228.] 

Appeal  from  Superior  Court,  King  Coun- 
ty; Arthur  E.  Qriffin,  Judge. 

Action  by  Frank  Dumontler  and  another 
against  the  Stetson  &  Post  Mill  Company. 
From  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Kerr  &  McCord,  for  appellant  Vlnce  H. 
Faben  and  Martin  J.  Limd,  for  respondents. 

HADLEY,  J.  This  is  an  action  for  dam- 
ages for  personal  Injuries  received  by  the 
plaintiff  Mary  Dumontler.  The  plalntiflts 
are  husband  and  wife.  Their  amended  com- 
plaint avers  that  on  August  13,  1903,  said 
Mary  Dumontler  purchased  from  the  defend- 
ant, at  its  mill  in  the  city  of  Seattle,  one 
wagon  load  of  lumber,  to  be  delivered  and 
unloaded  by  the  defendant  at  the  plaintiffs' 
home  on  Beacon  Hlil,  near  Fourteenth  ave- 
nue south  and  Walker  street  In  said  city; 
that  on  the  following  day  said  load  of  lum- 
ber was  brought  to  plaintiffs'  home  on  de- 
fendant's wagon,  hauled  by  defendant's 
team,  and  In  charge  of  one  of  defendant's 
teamsters,  whose  name  is  to  plaintiffs  un- 
known; that  plaintiffs*  home  is  situated  upon 
a  side  hill  on  rising  and  steep  ground;  that,  ~ 
after  plaintiffs  had  paid  for  the  lumber,  de- 
fendant's teamster  commenced  to  unload  It 
in  such  manner  that  Mary  Dumontler  believ- 
ed It  would  slide  down  the  hill  and  be  bro- 
ken, and  fihe  requested  him  not  to  unload  It 
in  that  manner;  that  before  she  made  said 
request  the  teamster  had  thrown  two  boards 
so  that  they  had  slidden  down  the  hill;  that 
after  the  plaintiff  had  made  said  request 
she  went  down  the  hill  to  pick  up  the  boards 
so  thrown;  that  the  wagon  was  so  con- 
structed that  the  entire  load  could  be  un- 
loaded at  once,  and  while  she  was  down  the 
hill  below  the  wagon,  after  she  had  picked 
up  one  of  the  boards,  while  she  was  In  the 
act  of  picking  up  the  second  one,  and  while 
she  was  In  full  view  of  the  teamster,  the 
latter,  knowing  that  she  was  there,  carelessly 
and  negligently  unloaded  the  whole  load  of 
lumber  at  once;  th^t  the  same  slid  down  the 
hillside,  and  In  its  descent  caught  said  plain- 
tiff, knocked  her  down,  and  buried  her  un- 
der it  causing  her  great  bodily  injury.  The 
nature  of  the  tnjuries  is  set  forth,  and  dam- 
ages are  demanded.  A  general  demurrer  to 
the  complaint  was  overruled,  and  the  de- 
fendant answered.  It  Is  not  denied  that  the 
lumber  was  purchased  as  alleged,  and  hauled 
by  defendant's  teamster,  but  other  material 
averments  were  denied,  and  contributory 
negligence  was  affirmatively  pleaded.  '  The 
cause  was  tried  before  a  jury,  and  a  verdict 
was  rettu-ned  for  the  plaintiffs  In  the  sum  of 
$3,500.  The  defendant  moved  for  a  new  trial, 
which  was  denied,  and  Judgment  was  ren- 
dered for  the  amount  of  the  verdict  from 
which  defendant  has  appealediy  vjwvjvic 
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Errors  are  assigned  upon  the  refusal  of 
the  court  to  give  two  requested  liistructlons. 
We  think.  In  effect,  the  same  subject-matter 
was  covered  by  Instructions  given,  and  we 
believe  It  Is  unnecessary  to  dlscufts  these  as- 
signments. No  prejudice  resulted  to  appel- 
lant from  mere  failure  to  give  the  Instruc- 
tions In  the  requested  form. 

Appellant's  chief  contention  Is  that  the 
court  erred  In  denying  Its  motion  for  a  new 
trial.  The  first  point  urged  under  this  as- 
signment is  that  the  new  trial  should  have 
been  granted  because  of  newly  discovered  evi- 
dence. The  teamster  who  was  in  charge  of 
the  delivery  wagon  at  the  time  of  the  acci- 
dent was  not  present  at  the  trial.  It  appears 
that  he  and  the  injured  respondent  were  the 
only  persons  present  at  the  time  of  the  acci- 
dent. In  support  of  the  motion  for  a  new 
trial  the  president  of  the  appellant  corpora- 
tion made  affidavit  that  the  teamster,  if  pres- 
ent, would  testify  to  facts  materially  differ- 
ent from  the  testimony  of  the  Injured  re- 
spondent; that  the  teamster  left  the  employ 
of  appellant  within  a  few  days  after  the  ac- 
cident occurred;  that  the  suit  was  not  com- 
menced until  nearly  a  year  after  the  accident, 
and  the  appellant,  knowing  nothing  of  the 
family  or  former  residence  of  the  teamster, 
and  not  anticipating  that  any  action  would 
'  be  brought,  made  no  effort  at  the  time  to 
keep  Informed  as  to  his  whereabouts;  that 
after  the  commencement  of  the  action  and 
until  the  time  of  the  trial  tlie  appellant 
sought  to  find  him,  but  could  get  no  trace 
of  him;  that  at  the  time  of  ttxe  trial  appel- 
lant was  unable  to  state  that  there  was  any 
probability  of  procuring  the  testimony  of  this 
witness,  for  the  reason  that  it  was  Impossi- 
ble at  that  time  to  find  any  trace  of  him  for 
the  purpose  of  procuring  bis  testimony;  that 
since  the  trial  appellant  has  learned  that  the 
witness  resides  in  Spokane,  and  that  he  is 
now  temporarily  absent  from  his  place  of 
business,  but  that  appellant  can  procure  his 
testimony  if  a  new  trial  shall  be  granted. 
The  afildarit  further  states  that  .during  the 
trial  of  the  case,  and  after  the  te.stimony 
was  all  taken,  a  former  friend  of  the  team- 
ster informed  appellant  that  the  teamster  re- 
sides In  Spokane;  that  appellant  has  been 
making  every  effort  to  procure  his  affidavit, 
and  will  be  able  to  procure  his  testimony  at 
a  subseqTient  trial,  provided  the  same  shall 
be  reassigned  for  a  period  not  later  than  30 
days  hence.  Upon  filing  the  motion  for  new 
trial  the  court  granted  20  days  for  the  pur- 
pose of  procuring  affidavits.  The  affidavit 
of  this  witness  residing  In  Spokane  was  not 
procured.  Section  5076,  2  Ballinger's  Ann. 
Codes  &  St.,  requires  that  the  affidavit  of 
the  witness  showing  what  his  testimony  will 
be  shall  be  produced,  or  good  reasons  shown 
for  Its  nonproduction.  The  affidavit  of  the 
president  of  the  appellant  company  above 
mentioned  was  verified  just  20  days  after 
the  filing  of  the  motion  for  new  trial.,  It 
states  that  the  witness  was  then  temporarily 


absent  from  Spokane,  but  does  not  itate 
that  he  was  so  absent  during  thie  entire  time 
of  the  preceding  20  days.  Inasmuch  as  It 
appeared  that  appellant  was  advised  of  the 
witness'  location  before  the  close  of  the  trial, 
the  trial  court  may  have  considered  that  un- 
der the  circumstances  good  cause  was  not 
shown  for  the  nonproduction  of  the  witness' 
affidavit.  Such  questions  arising  upon  mo- 
I  tlon  for  new  trial  are  addressed  to  the  sound 
;  discretion  of  the  trial  court,  and^  in  the  al>- 
!  sence  of  abuse  of  such  discretion,  an  appel- 
i  late  court  will  not  Interfere.  Walt  v.  Robert- 
I  son  Mortgage  Co.  (Wash.)  79  Pac.  926.  More- 
I  over,  the  testimony  of  this  witness  cannot 
well  be  called  newly  discovered  evidence. 
The  existence  of  the  witness  and  his  pres- 
ence at  the  time  of  the  accident  were  known 
to  appellant  both  before  and  during  the  trial. 
The  essence  of  appellant's  contention  seems 
to  be  based  rather  upon  the  absence  of  a  wit- 
ness whose  testimony  was  known  than  upon 
the  ground  of  newly  discovered  evidence. 
State  V.  Lamothe,  37  La.  Ann.  43.  No  delay 
or  request  for  continuance  wais  asked  at  the 
time  of  the  trial  because  of  the  absence  of 
this  witness.  True,  the  president's  affidavit 
states  that  such  request  was  not  made  for 
the  reason  that  appellant  could  not  state  the 
probability  of  procuring  the  testimony  at  an- 
other time  because  It  had  been  unable  to  find 
the  location  of  the  witness.  While  this  was 
true  at  the  beginning  of  the  trial,  yet  before 
its  close  appellant  had  discovered  the  re- 
siding place  of  the  witness.  "The  testimony 
upon  which  a  new  trial  is  asked  must  have 
been  discovered  since  the  trial.  If  the  testi- 
mony was  discovered  before  the  close  of  the 
trial,  and  even  after  argument  but  before 
submission  to  the  Jury,  It  will  not  constitute 
newly  discovered  evidence,  since  the  appli- 
cant could  have  Informed  the  court  and  of- 
fered such  testimony  at  that  time,  or,  if  the 
witnesses  were  not  at  hand,  could  have  ob- 
tained a  continuance."  14  Enc.  PI.  &  Pr.  p. 
796.  See,  also,  Bailey,  Wood  &  Co.  v.  I«nd- 
ingham,  52  Iowa,  415,  3  N.  W.  460.  In  Hen- 
drlckson  v.  Tracy  (Minn.)  55  N.  W.  622,  it 
was  held  that  an  application  for  a  new  trial 
will  not  be  granted  when  the  testimony  is 
known  at  the  time  of  the  trial,  and  no  post- 
ponement is  sought  to  enable  the  party  de- 
siring the  testimony  to  ascertain  the  where- 
abouts of  the  witness  and  procure  his  testi- 
mony. "If  he  desired  the  hearing  postponed 
In  order  to  procure  absent  witnesses,  as  is 
claimed  In  his  brief,  be  should  have  made  a 
showing  to  the  court,  by  affidavit  or  other 
testimony,  stating  the  names  of  the  absent 
witnesses,  what  they  would  testify  to  if 
present,  and  the  efforts  used  to  procure  their 
attendance.  A  party  cannot  wait  until  aft- 
er trial  and  verdict,  and  then,  for  the  first 
time,  complain  that  he  went  to  trial  with- 
out his  witnesses  being  present,  when  he 
was  aware  of  their  absence  before  the  trial 
commenced."  Van  Etten  v.  Butt  (Neb.)  40 
J<.  W.  3C5.    In  Sharg,j,Y5d(g^9e5ftjie»^W- 
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077,' 62  Pac.  147,  this  court  said:  "A  new 
trial  for  reasons  not  authorized  by  law  is 
an  injury  and  loss  to  the  party  who  has  pre- 
vailed In  the  first  trial.  Also  the  public  good 
requives  that  there  be  an  end  to  litigation. 
It  is  a  maxim  of  the  law  that  a  man  shall 
not  be  twice  vexed  for  one  and  the  same 
cause."  We  do  not  find  that  the  court  abus- 
ed its  discretion  in  denying  the  motion  for 
new  trial  on  the  ground  above  discussed. 

Another  reason  assigned  why  the  motion 
for  new  trial  should  have  been  granted  is 
that  the  evidence  was  insufSclent  to  Justify 
the  verdict.  This  contention  also  Uivolves 
contributory  negligence.  It  is  argued  that 
the  hill  was  almost  perpendicular,  and  that 
it  was  a  physical  Impossibility  for  the  re- 
spondent to  have  walked  down  and  plclced 
up  the  pieces  of  lumber,  as  she  testified.  It 
is  also  contended  that  ber  evidence  showed 
that  at  the  time  she  stepped  over  the  bluff 
the  teamster  had  started  to  the  heads  of  his 
horses  for  the  purpose  of  backing  the  rear 
end  of  his  wagon  to  the  edge  of  the  biufT, 
and  that  he  was  therefore  not  In  position 
where  he  could  see  her,  from  the  very  nature 
of  the  contour  of  the  ground;  that  she  was 
better  able  to  see  the  wagon  than  the  team- 
ster was  able  to  see  her;  and  that,  if  she  bad 
used  her  ordinary  senses,  she  could  have 
seen  the  lumber  as  it  was  being  unloaded, 
and  avoided  the  danger.  The  Jury  Inspected 
the  premises  and  saw  the  physical  conditions. 
There  was  testimony  that  the  hill  wis  steep, 
but  that  persons  could  walk  down  or  up,  and 
that  children  were  In  the  habit  of  running 
up  and  down  the  bluff.  The  respondent  tes- 
tified as  follows:  "When  he  brung  the  team 
some  of  the  lumber  fell  out,  some  of  the  lum- 
ber that  was  on  top;  and  he  throwed  it  down 
the  hill.  Instead  of  throwing  it  down 
straight  be  throwed  it  across.  And  I  told 
him  I  did  not  want  the  lumber  to  be  broken 
up  like  that,  to  throw  it  down  straight;  and 
he  said  it  would  go  down  anyway.  Well, 
when  he  asked  me  to  give  him  the  money, 
and  I  gave  him  his  money — I  gave  him  his 
money — and  told  him,  'I  will  go  down  the 
hill,  and  I  will  throw  that  lumber  down.' 
And  he  went  towards  the  team,  and  he  said, 
•All  right;'  and  he  went  towards  tlie  team; 
and  the  team  was  turned  this  way  (illustrat- 
ing); and  after  I  went  down  the  hill  he 
changed  the  team.  •  •  •  Xo,  sir;  he  just 
—  He  said,  'All  right.'  when  I  said  I  would 
go  down  and  straighten  the  boards.  I  didn't 
want  the  lumber  to  break  up.  I  wanted  him 
to  throw  It  down  straight,  and  he  said  'All 
right;'  and  he  went  towards  the  wagon,  and 
I  went  right  straight  down  to  where  the 
lumber  was;  and  I  just  put  one  down  and 
throwed  one  on  one  side,  and  I  picked  up 
another  one  to  throw  it  and  the  lumber  came 
down  on  me,  and  I  didn't  know  any  more." 
We  think  it  does  not  appear  that  It  was  phys- 
ically impossible  for  the  accident  to  happen 
as  testified,  and  under  the  evidence  the  ques- 
tions of  negligence  of  the  teamster  and  of 


respondent's  contributory  negligence  were 
propprly  for  the  Jury  to  determine.  Tha 
Jury  must  have  found  against  contributory 
negligence,  and  that  the  negligence  of  the 
teamster  was  established.  The  liability  of 
appellant  follows,  and  a  verdict  against  it 
was  authorized  for  the  reason  that  employers 
and  masters  are  answerable  for  damages  re- 
sulting from  the  acts  of  their  servants  com- 
mitted while  In  tlie  exercise  of  the  functions 
of  their  employment  and  incidental  thereto. 
For  authorities  applicable  to  a  case  of  this 
kind,  see  the  following:  Holmes  v.  Tennes- 
see, etc.,  Oo.  (La.)  22  South.  403;  Keep  v. 
Walsh  (Sup.)  44  N.  Y.  Supp.  944;  Pierce  v. 
Conners  (Colo.  Sup.)  37  Pac.  721,  46  Am.  St. 
Rep.  279;  Ridge  v.  Transfer  Co.,  56  Mo.  App. 
133;  Lovingston  v.  Bauchens,  34  111.  App. 
544. 

It  is  m'ged  that  a  new  trial  should  have 
been  granted  because  the  verdict  was  exces- 
sive. After  an  examination  of  the  testimony 
as  to  the  nature  of  the  injuries,  having  in 
view  all  the  testimony  upon  the  subject,  and 
the  fact  that  the  trial  court,  who  saw  the 
respondent  and  heard  all  the  witnesses,  has, 
by  the  denial  of  a  new  trial,  found  that  the 
amount  Is  not  excessive,  we  believe  we  are 
not  justified  in  finding  otherwise.  We  there- 
fore think  it  was  not  error  to  deny  the  mo- 
tion for  new  trial,  and  the  Judgment  is  af- 
firmed. 

MOUNT,  C.  J.,  and  FULLERTON,  CROW, 
and  RUDKIN,  JJ.,  concur. 

(39  Wasb.  ^U) 
EUPHRAT  T.  MORRISON  et  al. 
(Supreme  Court  of  Washington.   'July  24, 
1905.) 

Chattel  Mortoaoes  —  Fokeci.osdbe  —  Ap-  ■ 
poiktment  of  receiver  —  aothobity  of 

COUBT. 

On  an  application  for  the  appointment  of  a 
receiver  pending  foreclosure  of  a  chattel  mort- 
gage it  appeared  that  the  security  was  inade- 
quate, that  the  mortgagor  wag  inHolvent,  that 
the  security  was  endangered  by  the  forfeiture' 
of  a  leasehold  interest  included  in  the  mort- 
gage by  the  refusal  of  the  mortgagor  to  pay 
rent,  that  the  mortgagor  had  no  defense  to  the 
action  on  the  merits,  and  merely  sought  to  de- 
lay the  foreclosure  to  appropriate  the  proceeds 
or  the  business  in  which  the  chattels  mortgaged 
were  used.  Held  to  warrant  the  Appointment 
of  a  receiver  under  a  statute  authorizing  the 
appointment  of  a  receiver  in  an  action  to  fore- 
close a  mortgage,  when  the  prope/ty  in  contro- 
versy is  in  danger  of  being  lost  or  materially  in- 
jured. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Chattel  Mortgages,  §  529.] 

Appeal  from  Superior  Court  King  County; 
W.  R.  Bell,  Judge. 

Action  to  foreclose  a  chattel  mortgage  by 
Gussie  Eupbrat  against  Edith  Morrison  and 
others.  From  an  order  appointing  a  receiv- 
er pendente  lite,  defendant  BMith  Morrison 
appeals.    Affirmed. 

Byers  &  Byers,  for  appellant  Harrison 
Bostwlck.  for  resPond^t,,^^^^^^^^ 
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BUDKIN,  J.  TbU  is  an  appeal  from  an 
order  appointing  a  receiver  pendente  lite  In 
an  action  to  foreclose  a  chattel  mortgage. 
On  the  4th  day  of  March,  1901i  the  appel- 
lant mortgaged  to  the.  respondent  all  the  fur- 
niture and  household  effects  contained  on 
the  third  and  fourth  floors  of  the  Hotel 
Western,  and  also  the  leasehold  Interest  in 
the  premises  occupied  by  the  mortgagor,  to 
secure  the  payment  of  $1,230,  in  monthly  in- 
stallments of  $100  each,  payable  on  the  4tb 
day  of  each  and  every  month,  commencing 
April  4,  1904,  with  interest  at  the  rate  of  12 
per  cent  per  annum.  The  mortgage  con- 
tained a  provision  that  the  whole  sum  should 
become  due  and  payable  on  default  in  the 
payment  of  any  installment,  and  the  install- 
ments due  on  the  4th  day  of  April,  May, 
June,  July,  and  August  were  due  and  un- 
paid at  the  time  of  the  commencement  of 
this  action.  There  was  a  prior  mortgage 
on  the  same  property  in  favor  of  one  George 
O'Reilley,  to  secure  the  rental  on  the  third 
and  fourth  floors  of  said  Hotel  Western  at 
the  rate  of  $250  per  month,  and  the  rent  for 
the  months  of  June,  July,  and  August, 
amounting  to  $750,  was  due  and  unpaid  at 
the  time  of  the  commencement  of  this  ac- 
tion. The  respondent,  before  commencing 
this  action,  attempted  to  foreclose  her  mort- 
gage by  notice  without  action,  under  the 
statute,  but  the  proceedings  were  removed 
into  the  superior  court  It  further  appears 
that  O'Reilley  has  commenced  proceedings 
to  recover  possession  of  the  third  and  fourth 
floors  of  the  Hotel  Western,  the  leasehold 
interest  in  which  was  covered  by  the  mort- 
gage. The  complaint  further  avers  that  the 
appellant  is  intentionally  and  purposely 
avoiding  the  payment  of  the  respondent's 
mortgage  and  of  the  rent  accumulating  ou 
the  said  rooms,  and  is  converting  the  money 
which  he  receives  in  the  conduct  and  oper- 
ation of  said  rooms  to  her  own  use,  thereby 
cheating  and  defrauding  respondent  out  of 
the  money  due  upon  said  notes  and  mort- 
gage. In  opposition  to  the  appointment  of 
a  receiver  the  appellant  cites  and  relies  on 
Norfor  v.  Busby,  19  Wash.  450,  63  Pac.  715, 
and  Balfour-Guthrie  Investment  Co.  v.  Gei- 
ger,  20  Wash.  579,  56  Pac.  370.  It  was  held 
in  these  cases  that  the  act  of  1854,  which 
provided  that  a  receiver  might  be  appointed 
in  an  action  by  a  mortgagee  for  the  fore- 
closure of  a '  mortgage  and  the  sale  of  tlie 
mortgaged  property  whenever  such  property 
was  insufllclent  to  discharge  the  debt  to  se- 
cure the  application  of  the  rents  and  profits 
accruing  before  sale  could  be  had-  was  re- 
pealed by  implication  by  later  statutes  which 
provide  that  a  mortgage  shall  not  be  deemed 
a  conveyance  so  as  to  enable  the  owner  of 
the  mortgage  to  recover  possession  of  the 
property  without  foreclosure  and  sale,  and 
giving  to  the  mortgagor  the  right  of  pos- 
session until  after  foreclosure  and  sale.  We 
do  not  understand  that  this .  application  is 
based  on  that  statute.     Frovislons  of  the 


statute  which  are  not  repealed  are  to  the 
effect  that  a  receiver  may  be  appointed  In 
all  actions  where  it  is  shown  that  the  prop- 
erty, fund,  or  rents  and  profits  in  contro- 
versy are  in  danger  of  being  lost  removed, 
or  materially  injured;  in  an  action  by  a 
mortgagee  for  the  foreclosure  of  a  mortgage 
and  the  sale  of  the  mortgaged  property, 
when  it  appears  that  such  property  Is  in 
danger  of  being  lost  removed,  or  materially 
injured;  and  in  such  other  cases  as  may  be 
provided  for  by  law,  or  when,  in  the  discre- 
tion of  the  court,  It  may  be  necessary  to 
secure  ample  Justice  to  the  parties.  From 
the  showing  made  in  support  of  the  applica- 
tion for  the  appointment  of  a  receiver,  it 
satisfactorily  appears  that  the  mortgage  se- 
curity is  wholly  inadequate;  that  the  mort- 
gagor, who  is  personally  liable  for  the  mort- 
gage debt  is  hopelessly  insolvent;  and  that 
the  mortgage  security  is  impaired  or  endan- 
gered by  the  forfeiture  of  the  leasehold  in- 
terest included  within  the  mortgage,  by  rea- 
son of  the  wrongful  refusal  of  the  mortgagor 
to  pay  the  rent  In  addition  to  this,  while 
the  appellant  denies  each  and  every  allega- 
tion of  the  complaint  In  her  verified  answer, 
she  admits  in  her  affidavit  filed  in  opposition 
to  the  appointment  of  a  receiver  the  exe- 
cution of  the  notes  and  mortgage  in  suit 
and  the  default  in  the  payments.  It  is  there- 
fore apparent  that  she  has  no  defense  to  the 
action  on  the  merits,  and  the  entire  record 
manifests  a  disposition  on  her  part  to  delay 
the  foreclosure  as  long  as  possible  by  dila- 
tory proceedings,  in  order  that  she  may  ap- 
propriate to  her  own  use  the  proceeds  of  the 
business  in  which  the  mortgaged  property  is 
used,  regardless  of  the  effect  upon  the  mort- 
gagee or  the  mortgage  security.  The  fore- 
going facts  are  a  sufficient  warrant  for  the 
appointment  of  a  receiver,  under  all  the  au- 
thorities. High  on  Receivers,  S  666;  23  Am. 
&.  Bng.  Enc.  of  Law  (2d  Ed.)  1027,  and  cases 
cited. 

The  order  appointing  the  receiver  is  there- 
fore affirmed. 

MOUNT,  O.  J.,  and  CROW,  FULLBRTON, 
HADLEY,  and  ROOT,  JJ.,  concur. 

(38  Wash.  238) 
ENO  V.  SANDERS. 
(Supreme  Court  of  Washington.     July  19, 
1905.) 

1.  CoNTBACTS— Sales— CoBPOiUTB  Stock. 

In  an  action  to  reaver  certain  mining 
stocl(,  evidence  held  to  warraxit  a  finding  that 
plaintiff  had  received  from  defendant  his  pro- 
portion of  tlie  stock  of  one  of  the  mining  com- 
panies in  controversy,  but  tliat  he  was  entitled 
to  receive  certain  additional  shares  in  anotlier 
company. 

2.  Same— IjAChes. 

Wliere  plaintiff  was  continually  engaged 
with  defendant  in  developing  a  mine,  and  was 
in  position  to  lose,  in  case  the  venture  should 
prove  a  failure,  as  much,  if  not  more,  propor- 
tionately than  defendant,  and  the  latter  liad 
knowledge,  at  all  times  during  ,plain^'8,^^ay 
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in  bringing  suit  to  recover  certain  additional 
stock  in  tlie  corporation  owning  the  mine,  what 
plaintiff's  contentions  respecting  his  interests 
were,  and  could  have  had  them  determined  by  a 
suit  at  any  time  be  desired,  plaintiff  was  not 
barred  by  any  time  short  of  the  period  of  lim- 
itations from  suing  to  recover  such  additional 
stock,  on  the  ground  that  in  the  meantime  the 
mine  had  developed  from  a  mere  prospect  to  a 
mine  having  a  market  value  of  1250,000. 

Appeal  from  Superior  Court,  Whatconi 
County;  Jeremiah  Neterer,  Judge. 

Action  by  B.  P.  Eno  against  T.  P.  Sanders. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Shank  &  Smith,  for  appellant  J.  N.  Phll- 
Ups  and  Dorr  &  Hadley,  for  respondent 


FULLEaiTON,  J.  In  the  summer  months 
of  the  year  1900,  one  T.  F.  Jeffrey  and  three 
others  discovered  some  five  mining  claims 
in  the  Mt  Baker  mining  district,  and  located 
the  same  under  the  mining  laws  of  the  Unit- 
ed States.  The  claims  as  located  were  con- 
tiguous to  each  other,  and  constituted  a 
group,  and  are  known  in  the  record  as  the 
"Excelsior  Group."  Jeffrey  also  owned  at 
that  time  an  undivided  two-sevenths  inter- 
est in  another  group  of  claims,  called  the 
"Bonanza  Group."  On  October  25,  1900, 
Jeffrey  sold  to  the  appellant,  Sanders,  one- 
fifth  of  his  Interest  in  the  Excelsior  group, 
and  two-sevenths  of  bis  interest  in  the  Bo- 
nanza group,  giving  him  at  that  time  a  mem- 
orandum In  writing  of  which  the  following 
is  a  copy: 

"Seattle,  Wash.,  Oct  25th,  1900. 

"Received  from  T.  P.  Sanders  per  A.  D. 
Cameron  the  sum  of  One  hundred  dollars 
In  full  for  ball  of  amount  on  two  sevenths 
(2-7)  Interest  on  tbi6  Bonanza  Group  also  one 
fifth  Int.  in  the  Excelsior  Group  situated  In 
Whatcom  Co.  state  of  Washington.    • 

"T.  F.  Jeffrey." 

On  March  9, 1901,  the  appellant  sold  to  the 
respondent,  Eno,  all  the  Interest  in  both 
groups  of  claims  that  be  had  acquired  from 
Jeffrey,  executing  and  delivering  to  him  a 
bill  of  sale  in  the  following  language: 

"For  and  in  consideration  of  the  sum  of 
Two  Hundred  and  fifty  (250)  dollars,  I  here- 
by sell,  transfer,  assign,  and  warrant  to  B. 
P.  Eno  a  3-7  Interest  of  T.  F.  Jeffrey  Inter- 
est In  the  Bonanza  Group,  consisting  of  nine 
<9)  claims,  and  a  one-fifth  Interest  of  T.  F. 
Jeffrey  Interest  in  the  Excelsior  Group  con- 
sisting of  five  (5)  claims,  situated  in  AVhat- 
com  County  and  State  of  Washington;  be- 
ing the  same  Interest  assigned  to  me  by  T. 
P.  Jeffrey,  the  original  of  which  Is  hereto 
attached,  and  said  Instrument  being  dated 
Seattle,  Wash.  October  25,  1900,  and  re- 
corded January  28,  1001,  at  8:50  A.  M.  In 
Vol.  5  of  M.  C,  page  523  in  the  records  of 
Whatcom  County,  State  of  Washington. 

"These  claims  are  located  in  Whatcom 
county,  state  of  Washington,  and  are  known 
as  the  Bonanza  group  of  nine  claims;   &  the 


Excelsior  Group  of  five  claims,  all  of  whlub 
are  on  Record  in  said  County  and  State. 
The  title  to  which  I  hereby  warrant  and  de- 
fend to  the  interests  of  the' said  B.  P.  Eno 
as  set  forth  in  said  instrument  hereto  at- 
tached. 

"In  Witness  Whereof  I  have  hereunto  set 
my  hand  this  9th  day  of  March,  1901. 

"T.  P.  Sanders." 

While  the  matter  remained  In  this  condi- 
tion the  owners  of  the  several  claims  de- 
cided to  form  corporations  to  take  title  to 
and  work  the  same,  and  to  that  end  Incor- 
porated the  Great  Excelsior  Mining  Com- 
pany and  transferred  to  It  the  group  of 
claims  known  as  tbe  "Excelsior  Group,"  and 
the  Booster  Mining  company  and  trans- 
ferred to  It  the  Bonanza  group  of  claims. 
The  stock  of  the  respective  corporations 
were  treated  as  fully  paid  up  by  the  trans- 
fers so  made,  and,  after  deducting  a  cer- 
tain amoimt  to  be  sold  as  treasury  stock,  the 
remainder  was  directed  to  be  distributed  to 
the  owners  of  the  several  interests  in  the 
claims,  in  the  proportion  that  such  several 
Interests  bore  to  the  amount  distributed. 
The  distributive  shares  belonging  to  the  ap- 
pellant and  respondent  were  Issued  In  the 
name  of,  and  delivered  -  to,  the  appellant, 
who  turned  over  to  the  respondent  such  part 
thereof  as  he  contended  tbe  respondent  was 
entitled  to  by  reason  of  the  bill  of  sale  be- 
fore referred  to.  The  respondent  conceived 
that  he  had  not  received  his  Just  proportl(^n, 
and  brought  this  action  to  compiel  the  appel- 
lant to  deliver  to  him  the  balance  claimed 
by  him.  After  a  trial  of  the  Issues  between 
the  parties,  the  court  found  that  the  appel- 
lant had  given  him  such  proportion  of  the 
stock  In  the  Hoosler  Mining  Company  as  his 
Interest  represented,  but  that  he  was  the 
owner  of  a  one-fifth  of  a  one-fourth  in  the 
Excelsior  group,  and  to  50,000  shares  of  the 
capital  stock  of  the  Great  Excelsior  Mining 
Company,  and  that  the  appellant  had  turned 
over  to  him  only  25,000  shares  thereof.  A 
decree  was  entered  directing  that  the  re-, 
malnder  be  delivered.  This  appeal  is  from- 
that  decree. 

The  appellant  in  this  court  makes  two 
principal  contentions.  He  contends,  first, 
that  It  was  understood  between  the  appel- 
lant and  respondent,  at  the  time  the  bill  of 
sale  was  executed,  that  a  one-fortieth  inter- 
est, instead  of  a  one-twentieth  interest,  in 
the  Excelsior  group  of  mining  claims,  was 
conveyed  thereby,  and  that  the  parties  by 
their  subsequent  conduct  construed  the 
transfer  In  that  way;  and,  second,  that,  in- 
asmuch as  the  respondent  did  not  bring  this 
action  until  some  two  years  after  the  sale 
was  made,  he  is  guilty  of  laches,  and  ought 
not  now  to  be  permitted  to  recover. 

The  first  question  is  not  entirely  free  from 
difficulty.  The  bill  of  sale  from  the  appel- 
lant to  the  respondent  describes  the  Interest 
conveyed  in  the  claims  here  In  question  (tin 
Excelsior  group)  as  a  one-fifth  Interest  of 
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Jeffrey  interest,  which,  It  goea  on  to  recite, 
is  the  same  Interest  the  appellant  acquired 
from  T.  P.  Jeffrey.  Turning  to  the  location 
notices,  which  were  offered  In  evidence,  It 
Is  found  that  each  of  them  Is  signed  by  four 
persons  as  locators,  of  which  Jeffrey  was 
one.  The  legal  presumption  would  there- 
fore be  that  he  was  the  owner  of  a  one- 
fourth  Interest  in  the  group,  and  the  conclu- 
sion reached  by  the  trial  court  would  seem 
to  be  Justified.  But  the  appellant  contends 
that  Jeffrey's  interest  In  the  claims,  in- 
stead of  being  a  fourth,  was  an  eighth,  for 
the  reason  that  Jie  had  furnished  Jeffrey 
with  a  grubstake,  under  an  agreement  that 
he  was  to  have  a  one-half  interest  in  any 
such  property  as  Jeffrey  should  acquire  dur- 
ing the  prospecting  trip  in  which  the  claims 
were  discovered  and  located.  He  further 
shows  that  the  parties  entered  Into  a  writ- 
ten agreement,  at  the  time  it  was  agreed 
to  form  corporations,  in  which  the  interest 
of  the  respondent  in  the  Excelsior  group 
was  described  as  a  one-fortieth  interest. 
Jeffrey,  however,  denies  that  he  was  pros- 
pecting on  a  grubstake  at  the  time  the 
claims  were  located,  and  insists  that  be 
owned  a  quarter,  Instead  of  an  eighth.  In- 
terest in  them  at  the  time  he  made  the  sale 
to  the  appellant.  Other  circumstances 
shown  in  the  record,  it  seems  to  us,  support 
this  contention,  and  we  think  the  weight  of 
the  evidence  Is  with  It.  In  explanation  of 
his  act  in  signing  the  Incorporation  agree- 
ment mentioned,  the  respondent  testified 
that  when  the  agreement  was  first  present- 
ed to  him  at  the  mines  he  refused  to  sign  It, 
because  it  did  not  correctly  represent  his 
interests,  and  that  later  on  the  appellant 
came  from  Seattle  to  the  mines  for  the  pur- 
pose of  procuring  his  signature,  when  a  con- 
versation was  had  between  them,  which  he 
relates  in  the  following  words:  "He  asked 
me  why  I  didn't  sign  these  papers,  when  he 
sent  them  up  by  Mr.  Cameron.  I  told  him, 
because  they  didn't  set  forth  my  interest, 
and  he  says:  *Why,  you  are  retarding  the 
company.  You  are  lioiding  it  back  by  not 
signing  these  papers.'  And'  be  said:  'It 
won't  make  any  difference.  There  is  simply 
an  agreement  to  incorporate.  It  won't  make 
any  difference  with  your  Interest.'  1  said: 
'I  don't  like  to  sign  anything  that  I  don't 
understand,  and  I  refuse  to  sign  away  my 
rights  in  any  way.'  He  says:  'You  located 
the  lilzzle  B.  and  the  water  right.'  I  said: 
'Yes.'  'Well,'  said  he,  'I  will  give  you  6,250 
shares  of  stock  more  for  your  interest  in 
the  TJzzle  B.  and  the  water  right,  if  you  will 
sign  these  papers.''  X  said:  'Very  well,  I 
will  sign  these  papers;  but  I  don't  want  to 
sign  away  my  rights.'  That  was  the  condi- 
tion under  which  my  signature  was  placed 
here.''  This  agreement,  it  will  be  remem- 
bered, was  not,  and  did  not  purport  to  be,  a 


conveyance  of  any  interest  In  the  mines  from 
the  respondent  to  the  appellant,  nor  does  the 
appellant  now  claim  it  to  be  such.  He  sim- 
ply Introduced  it  in  evidence  as  tending  to 
show  an  admission  on  the  part  of  the  re- 
spondent to  the  effect  that  his  interest  in 
the  claims  was  a  one-fortieth,  Instead  of  a 
one-twentieth,  as  he  was  then  claiming. 
But  as  the  amount  of  this  interest  had  all 
along  been  a  matter  of  dispute  between  the 
parties,  and  as  the  respondent  orally  stated 
to  the  appellant  at  the  time  be  signed  it  that 
It  did  not  correctly  represent  his  Interest 
it  can  scarcely  be  entitled  to  weight  as  an 
admission.  Other  circumstances  and  conver- 
sations are  shown  by  each  of  the  parties 
tending  to  support  their  respective  conten- 
tions, which  we.  shall  not  attempt  to  review. 
On  the  whole,  we  are  unable  to  say  that  the 
weight  of  the  evidence  is  against  the  con- 
clusion reached  by  the  court  on  this  ques- 
tion, and,  under  the  rule  we  have  uniformly 
followed  In  such  cases,  we  will  not  disturb 
the  court's  findings. 

The  second  contention  of  the  appellant  is 
based  on  the  fact  that  the  claims,  between 
the  time  the  aijpellant  acquired  his  interest 
and  the  time  he  began  his  action,  had  de- 
veloped from  a  mere  prospect,  having  a 
speculative  value  only,  to  a  mine  having  a 
market  value  of  something  like  $250,000; 
and  it  is  argued  that  it  is  unconscionable 
and  inequitable,  in  view  of  this  fact,  to  al- 
low the  respondent  to  assert  claims  that  he 
probably  would  not  have  asserted,  had  the 
property  not  Increas'ed  in  value.  Doubtless, 
if  the  respondent  had  stood  by  and  allowed 
the  appellant  to  develop  the  property  at  his 
own  cost  and  risk,  in  the  belief  that  his  in- 
terests were  what  he  claimed  them  to  be, 
equity  would  not  have  allowed  the  respond- 
ent to  assert  his  claim,  after  so  long  a  delay, 
and  after  the  property  had  so  changed  in 
value;  but  such  are  not  the  facts  as  shown 
by  this  record.  The  respondent  engaged 
with  the  appellant  in  the  development  of 
the  mine.  He  was  In  a  position  to  lose,  in 
case  the  venture  should  prove  a  failure,  as 
much,  if  not  more,  proportionally,  than  was 
the  appellant.  The  appellant  knew  at  all 
times  what  the  respondent's  contentions  re- 
specting bis  Interests  were,  and  could  have 
had  them  determined  by  suit  at  any  time  be 
so  desired.  There  was  no  deceit,  bad  faith, 
or  even  wrongful  motives  shown  on  the  part 
of  the  respondent,  and  under  such  circum- 
stances his  right  of  action  would  not  bar 
short  of  the  statute  of  limitations,  and  there 
is  no  contention  that  the  statute  of  limita- 
tions has  run  against  his  right  of  action. 

As  we  find  no  error  In  the  record,  the 
Judgment  appealed  from  will  stand  affirmed. 

MOIIN'T,  C.  J.,  and  RUDKIN  and  CROW, 
JJ.,  concur. 
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(39  Wub.  296) 

GLASS  ▼.  BUTTNER  et  nx. 

(Supreme  Court  of  Washington.     July  24. 
1905.) 

1.  Husband  and  Wife  — Action  Against  — 
Replevin  —  Community  Pbopebtt — Joint 
Answer  —  Default  Judgment  Against 
Husband— Effect  as  to  Wife. 

1  Ballinger's  Ann.  Codes  &  St  |  4490, 
gives  the  husband  the  management  of  the  com- 
munity personal  property,  with  a  like  power  of 
disposition  as  he  had  of  his  separate  personal 
property.  2  Ballinger's  Ann.  Codes  &  St.  S 
4827,  provides  that,  if  a  husband  and  wife  be 
Bued  together,  the  wife  may  defend  for  her 
own  right,  and,  if  the  husband  neglect  to  de- 
fend, she  may  defend  for  his  right  also,  and 
she  may  defend  in  all  cases  in  which  she  is 
interested,  whether  sued  with  her  husband  or 
not.  Held,  that  where,  in  replevin  against  a 
husband  and  wife,  defendants  answei'ed  jointly, 
alleging  ownerahip  of  the  property — admitted 
to  be  community  property — a  default  judgment 
entered  against  the  husband,  for  failure  to  an- 
swer plaintiff's  interrogatories,  for  the  posses- 
sion of  the  goods,  was  not  binding  on  the  wife, 
who  had  answered  such  interrogatories,  and,  on 
failure  of  plaintiff  to  prove  his  case  when  call- 
ed for  trial,  judgment  was  properly  entered 
against  him. 

2.  Same— Witnesses— CoMPETENCT  on  Ques- 
tion OF  Value. 

In  replevin,  a  witness  stating  that  she 
knew  the  cost  of  the  articles  and  their  value 
was  competent  to  testify  as  to  values. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig<  Evidence,  g  2218.] 

Appeal  from  Superior  Court,  King  County; 
Geo.  C.  Hatch,  Judge. 

Action  by  D.  H.  Glass  against  W.  H.  Butt- 
ner  et  ux.  Judgment  In  favor  of  defendant 
wife,  and  plaintiff  appeals.  '  Affirmed. 

L.  H.  Wheeler  and  T.  O.  Abbott,  for  ap- 
pellant. Crary  &  Ogden  and  Joseph  M.  Glas- 
gow, for  respondent. 

MOUNT,  C.  J.  Appellant  brought  this  ac- 
tion in  the  lower  court  to  recover  certain 
household  goods  alleged  to  be  his  property 
and  wrongfully  withheld.  When  the  action 
was  begun  a  writ  of  replevin  was  Issued 
on  the  allegations  of  the  complaint,  and  the 
sheriff  took  into  his  possession  a  certain  por- 
tion of  the  property.  Thereafter  the  re- 
spondents, being  husband  and  wife,  Jointly 
answered  the  complaint,  and  denied  all  the 
allegations  thereof,  and  alleged  '  that '  they 
were  the  owners  of  the  goods.  Subsequent- 
ly the  ai)pellant  propounded  certain  inter- 
rogatories to  be  answered  by  each  of  the 
respondents.  W.  H.  Buttner  failed  to  an- 
swer the  interrogatories,  by  reason  of  the 
fact  that  he  was  absent  from  the  state.  Mrs. 
Buttner  answered  the  interrogatories  pro- 
pounded to  her,  which  Interrogatories  were 
substantially  the  same  as  the  ones  pro- 
pounded to  her  husband.  The  appellant,  up- 
on the  failure  of  W.  H.  Buttner  to  answer 
the  interrogatories,  moved  for  a  Judgment 
against  him  for  failure  to  answer  within  the 
time  allowed  by  law.  This  motion  was 
granted,  and  a  Judgment  entered  against  the 
Bald  W.   H.   Buttner  for*  the  possession  of 


the  goods.  Thereafter  the  case  came  on 
for  trial  upon  the  issues  made  by  the  com- 
plaint and  the  answer  of  Mrs.  Buttner.  The 
appellant  objected  to  any  other  proceedings 
In  the  case,  upon  the  ground  that  the  Judg- 
ment rendered  against  the  husband  disposed 
of  the  questions  in  litigation,  and  moved  the 
court  to  dismiss  the  action  as  to  Mrs.  Butt- 
ner. The  court  overruled  the  objection  and 
denied  the  motion  ui)on  the  ground  that  the 
order  and  Judgment  entered  against  the  bus- 
band,  who  was  a  codefeudant,  was  an  in- 
terlocutory order,  and  not  final.  ■  Appellant 
thereupon  announced  that  he  would  stand 
upon  his  motion,  and  the  court  ordered  judg- 
ment in  favor  of  the  respondent  Mrs.  Butt- 
ner for  the  return  of  the  goods  or  their  value. 
Subsequently,  upon  a  hearing  as  to  the  value 
of  the  goods,  the  court  entered  a  Judgment 
In  favor  of  the  respondent  Mrs.  Buttner  for 
$470,  which  was  found  to  be  the  value  of 
the  goods  taken  by  the  appellant  Plaintiff 
ai^eals,  and  contends  that  the  Judgment  en- 
tered against  W.  H.  Buttner  was  conclusive 
of  the  case,  because  It  was  admitted  that 
the  property  was  community  property,  and 
therefore  Mrs.  Buttner  was  not  a  necessary 
party. 

It  is  true  that  section  4400,  1  Ballingers' 
Ann.  Codes  &  St.,  gives  the  husband  the 
management  and  control  of  the  community 
personal  property,  with  a  like  power  of  dis- 
position as  he  has  of  his  separate  personal 
property.  But  the  appellant  was  not  content 
to  sue  the  husband  alone  for  the  possession 
of  the  property.  He  Joined  both  the  hus- 
band and  wife,  and  alleged  that  both  wrong- 
fully withheld  the  possession  thereof  from 
the  plaintiff.  The  defendants  answered 
Jointly,  and  denied  that  the  property  belong- 
ed to  the  plaintiff,  and  denied  that  be  was 
entitled  to  the  possession  thereof.  The  an- 
swer of  the  husband  was  stricken  because 
he  failed  to  answer  certain  interrogatories 
within  time.  He  was  defaulted,  and  Judg- 
ment taken  against  him.  But  the  answer 
of  the  wife  still  stood,  denying  the  allega- 
tions of  the  complaint,  and  the  case  was 
completely  at  issue  as  to  her.  If  her  answer 
was  true,  she  had  a  community  Interest  In 
the  property,  and  none  of  It  belonged  to  the 
plaintiff,  and  he  had  no  right  to  Its  posses- 
sion. The  statute  provides,  at  section  4827, 
2  Ballingers'  Ann.  Codes  &  St.,  that:  "If  a 
husband  and  wife  be  sued  together,  the  wife 
may  defend  for  her  own  right,  and  If  the 
husband  neglect  to  defend,  she  may  defend 
for  his  right  also.  And  she  may  defend  in 
all  cases  in  which  she  is  interested,  whether 
she  is  sued  with  her  husband  or  not."  We 
have  no  doubt  that  under  this  last  clause 
the  wife  was  authorized  to  defend  in  this 
case,  and,  being  so  authorized,  It  became 
necessary  for  the  plaintiff  to  prove  his  own- 
ership of  the  property,  and  that  it  was  wrong- 
fully withheld  from  him.  Having  stood  up- 
on his  motion  to  dismiss,  and  failing  to  make 
proof  of  his  complainttirthftj  gpuit  properly 
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directed  judgment  against  blm.  The  Judg- 
ment against  the  husband  was  no  more  than 
a  default  judgment,  and  was  not  final,  under 
the  circumstances. 

It  Is  next  contended  that,  upon  the  trial 
on  the  question  of  the  value  of  the  property, 
the  only  trltness  called  showed  that  she 
was  not  competent  to  testify  as  to  the  values. 
We  find,  however,  that  the  witness  stated 
that  she  knew  the  cost  of  the  articles  and 
that  she  knew  the  value.  Under  these  cir- 
cumstances, she  was  certainly  a  competent 
witness. 

^here  Is  no  error  In  the  record,  and  the 
judgment  is  affirmed. 

RUDKIN,  HADLEY,  CROW,  and  ROOT, 
JJ.,  concur.    FULIJERTON,  J.,  did  not, sit 

(34  Colo.  26) 

MORGAN   V.  HENDRIE   BROS.   4  BOLT- 
HOFP.* 

(Supreme  Court  of  Colorado.     June  5,  1905.) 

Saxes  —  Pkbsonaltt— Wabrantt  of  Titi.e— 

Breach— Measure  of  Dauaoes. 

In  an  action  for  breach  of  a  warranty  of 
title  to  corporate  stock,  the  buyer  was  entitled 
to  recover  the  purchase  price  and  interest,  and 
not  the  value  of  the  stock  and  dividends  de- 
clared and  paid  thereon. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Sales,  {  1296.] 

Appeal  from  Arapahoe  County  Court;  Ben. 
B.  Lindsey,  Judge. 

Action  by  Hendrie  Bros.  &  BolthofT  against 
Edward  B.  Morgan,  as  administrator  of  the 
estate  of  Samuel  B.  Morgan,  deceased.  From 
a  judgment  allowing  a  claim  against  dece- 
dent's estate,  the  administrator  appeals.  Re- 
versed In  part 

Teller  &  Dorsey,  E.  B.  Morgan,  and  Stan- 
ley 0.  Warner,  for  appellant  Waldron  & 
Thompson,  for  appellees. 

GTJNTEU,  J.  The  entire  claim  of  appel- 
lees filed  against  the  estate  of  Samuel  B. 
Morgan  consisted  of  five  distinct  Items,  de- 
scribed fully  In  subdivisions  1,  2,  3,  and  4 
of  the  judgment  of  the  lower  court  There 
was  one  judgment,  and  by  it  the  above  five 
items  were  allowed.  From  this  judgment 
the  appeal  under  consideration  was  taken. 

There  is  no  controversy  as  to  the  correct- 
ness of  the  judgment  In  its  allowance  of  the 
claims  set  out  in  subdivisions  1,  2,  and  4  there- 
of. The  dispute  Is  over  the  action  of  the 
court  in  allowing  the  two  claims  set  out  In 
subdivision  3  thereof;  that  is,  in  allowing, 
as  damages  for  the  breach  of  the  warranty 
of  title  to  100  shares  of  stock,  the  value 
tliereof,  $8,000,  and  the  dividends  collected 
thereon,  $2,48Q.  If,  as  to  that  part  of  the 
judgment  below  awarding  damages  upon 
the  question  thus  in  dispute,  we  assume  the 
facts  to  be  as  appellees  contend,  they  are: 

'Rehearing  denied  July  3,  1906. 


August,  1894,  Samuel  B.  Morgan,  as  owner, 
sold  to  appellees,  with  warranty  of  title,  160 
shares  of  stock.  No  title  passed  by  this 
attempted  transfer,  because  Morgan  had 
none.  July,  1898,  appellees,  because  of  want 
of  title  in  their  vendor,  Morgan,  were  com- 
pelled to  surrender  the  stock  to  the  true 
owner  thereof,  as  also  the  dividends,  |2,480, 
received  by  them  thereon  during  the  time 
they  had  held  the  same;  that  Is,  from  Au- 
gust, 1894,  to  July,  189a  The  surrendered 
stock  and  dividends  were  availed  of  by  Mor- 
gan in  satisfying  a  Judgment  against  him  and 
others,  declaring  the'  title  of  the  stock  to 
have  been  in  a  third  party  at  the  date  of 
the  attempted  sale  to  appellees,  and  declar- 
ing such  third  party  entitled  to  said  div- 
idends, $2,480,  collected  thereon.  Thereafter 
Morgan  died,  and  appellees  filed  against  his 
estate  a  claim  for  damages  sustained  through 
the  above  breach  of  his  warranty  title  to  said 
stock.  The  value  of  the  stock,  when  pur- 
chased by  appellees  and  at  the  time  of  its 
surrender,  was  $8,000,  and  the  dividends  col- 
lected by  them  thereon  during  their  hold- 
ing were,  as  stated,  |2,480.  The  lower  court 
awarded  appellees  as  damages  for  said 
breach  of  warranty  the  value  of  the  stock, 
$8,000  and  the  amount  of  the  dividends  re- 
ceived thereon,  $2,480.  No  question  of  fraud 
was  Involved. 

Did  the  trial  court  adopt  the  proper  rule 
for  measuring  the  damages  sustained  by  ap- 
pellees through  the  breach  of  Morgan's  war- 
ranty of  title  to  the  assigned  stock?  Appel- 
lant says  that  it  did  not;  that  the  proper  rule 
in  such  cases  Is  the  purchase  price,  with 
interest.  The  authorities  are  in  conflict  as  to 
the  measure  of  damages  In  case  of  the 
breach  of  a  warranty  of  title,  express  or 
Implied,  of  both  real  and  personal  property; 
one  line  holding  the  proper  measure  in  such 
case  to  be  the  value  of  the  property — ac- 
cording to  some,  at  the  date  of  the  sale;  to 
others,  at  the  date  of  the  vendor's  dispos- 
session— while  another  line  holds  the  proper 
measure  to  be  the  purchase  price,  with  in- 
terest thereon.  As  to  real  property,  the 
latter  rule  has  been  adopted  by  this  court 
Taylor  v.  Wallace,  20  Colo.  211,  37  Pac.  963. 
There  the  remote  covenantee,  who  held 
under  a  deed  with  full  covenants  of  war- 
ranty, having  lost  title,  sued  the  original 
grantor,  who  had  conveyed  with  like  cov- 
enants, for  damages  on  his  warranty  of  title. 
The  court  held  that  the  measure  of  dam- 
ages in  such  case  was  the  purchase  money 
paid  by  the  plaintiff  to  his  immediate  gran- 
tor, with  interest  thereon.  The  main  reason 
assigned  by  the  court  in  adopting,  amid  con- 
flicting authorities,  this  rule,  was  that,  as  it 
confined  the  recovery  to  actual  loss,  it  was 
the  most  equitable.  The  authorities  gen- 
erally are  that  the  rules  as  to  the  measure 
of  damages  for  a  breach  of  warranty  of  title 
should  be  uniform  in  the  same  state  m  Its 
application  to  real  and  personal  property. 

In  Noel  V.  Wheatly,  30  Miss.  181,  an  action 
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to  lecover  damages  upon  a  warranty  of  title 
to  personal  property,  the  court  said:  "In  the 
absence  of  fraud,  the  plaintlfl  can  only  re- 
coyer  back  bis  money,  with  interest,  and 
such  damages  as  he  necessarily  sustained  in 
protecting  bis  title.  This  is  certainly  the 
rule  of  damage  on  the  covenant  of  warranty 
in  the  sale  of  land,  and  no  good  reason  Is 
perceived  why  the  rule  should  not  be  the 
same  with  respect  to  both  kinds  of  property. 
The  rule  Is  one  which  Is  certain,  easy  of 
application,  and  must,  in  most  cases,  be  Just 
In  its  operation.  All  the  authorities  hold 
that  mere  speculative  profits  shall  not  be 
recovered  by  the  vendee.  If  this  be  true, 
how  Is  It  possible  to  conceive  a  case  in  which 
he  could  recover  more  than  he  expended 
in  the  first  instance  in  making  the  purchase 
and  such  other  incidental  expenses  as  were 
incurred  in  defending  the  title?"  In  Crit- 
tenden V.  Posey,  1  Head  (Tenn.)  311,  a  like 
action  to  the  case  last  cited,  the  court  said: 
"We  can  see  no  sufficient  reason  for  a  dis- 
tinction as  to  the  measure  of  damages  in 
the  two  kinds  of  property.  Either  rule  would 
work  hard  in  some  cases.  •  •  •  Yet 
some  fixed  rule  must  exist,  notwithstanding 
the  variety  in  the  results  of  its  operation 
In  the  different  cases  to  which  It  may  apply 
In  practice.  These  difficulties  were  felt  in 
relation  to  real  estate,  and  the  books  are  full 
of  conflicting  reasoning,  as  well  as  deci- 
sions, on  that  subject.  The  result  has  been 
that  each  state  has  settled  the  rule  as  best 
comported  with  the  views  of  their  respective 
tribunals,  and  perhaps  it  has  generally  been 
made  uniform  in  its  application  to  real  and 
personal  property  in  the  same  state;  and,  as 
our  courts  have  adopted  the  principle  in  ap- 
plication to  land  that  the  price  paid  with 
Interest  shall  be  the  measure  of  damages, 
we  think  it  most  fit  and  proper  that  the  sAme 
rule  should  govern  in  actions  upon  covenants 
for  thei  failure  of  title  to  slaves."  In  Ware  v. 
Weathnall,  2  McCord  (S.  C.)  413,  an  action 
upon  a  warranty  of  title  to  personal  property, 
the  rule  for  measure  of  damages  was  the 
purchase  price,  with  interest  It  w^s  there 
also  held,  that  the  rule  should  be  the  same  | 
as  to  real  and  personal  property.  See,  also, 
Glover  _y.  Hutson,  2  McMuI.  (S.  C.)  109.  In 
Eaton  T.  Melius,  7  Gray,  567,  575,  an  action 
for  damages  for  failure  of  title  to  personal 
property,  the  court  said:  "In  regard  to  the 
extent  of  defendant's  liability,  it  seems  to 
us  that  the  breach  of  the  contract  is  anal- 
ogous to  that  of  a  covenant  of  good  right  to 
sell  and  convey  land,  where  the  measure  of 
damage  Is  the  price  paid.  There  being  no 
fraud  on  the  part  of  the  defendants,  the 
amount  paid  by  the  plaintiff,  with  interest, 
Is  the  true  measure  of  the  defendants'  lla- 
blllty."- 

WTille  at  the  civil  law  the  rule  for  meas- 
uring damages  upon  a  breach  of  a  covenant 
of  warranty  of  title  was  different  from  that 
at  the  common  law.  It  was  uniform  in  Its 
application  to  real   and  personal  property. 


Ware  v.  Weathnall.  supra.  As  the  author- 
ities generally  are  that  thie  rule  In  question 
should  be  uniform  in  the  same  state  as  to 
real  and  personal  property,  and  as  we  see 
no  reason  for  adopting  a  different  rule  as 
to  the  two  classes  of  property,  perhaps  a  suf- 
ficient reason  for  our  applying  in  this  case 
the  rule  of  purchase  money,  with  Interest 
thereon,  for  measuring  the  damages,  is  that 
this  state  has  adopted  that  rule  as  to  real 
estate.  Taylor  v.  Wallace,  supra.  A  further 
reason  is  such  rule  is  supported  by  the  weight 
of  authority.  "(Jenerally  »  •  •  the 
measure  has  been  stated  to  be  the  purchase 
money  and  interest;  thus  adopting  the  same 
rule  that  is  usually  applied  In  estimating  the 
damages  for  breach  of  covenants  for  title 
to  real  estate."  Sutherland  ou  Damages,  vol. 
2  (2d  Ed.)  i  669.  See,  alsto,  Noel  v.  Wheatiy, 
supra;  Crittenden  v.  Posey,  supra;  Arm- 
strong V.  Percy,  5  Wend.  636;  Ware  v. 
Weathnall,  supra;  Glover  v.  Hutson,  supra; 
Arthur  V.  Moss,  1  Or.  193;  Eaton  v.  Melius, 
supra;  Wood  v.  Sheldon,  42  N.  J.  Law,  421, 
36  Am.  Rep.  523;  Hlgble  v.  Rogers  (N.  J. 
Err.  &  App.)  60  Ati.  366;  Jeffers  v.  Easton, 
Bldridge  &  Co.,  113  Cal.  345.  45  Pac.  680; 
SmiUi  V.  WUliams.  117  Oa.  782.  46  S.  E.  394. 
97  Am.  St  Rep.  220. 

That  part  of  the  Judgment  which  awards 
as  damages  for  the  breach  of  the  warranty 
in  question  the  value  of  the  160  shares  of 
stock  and  the  dividends  collected  thereon  is, 
we  thiok,  wrong,  as  the  proper  measure  of 
damages  In  such  case  Is  the  purchase  price, 
with  interest  thereon.  For  this  reason  the 
Judgment  must  be  reversed  In  part.  As  there 
is  no  question  as  to  the  other  claims  allowed 
by  the  Judgment,  as  to  them  it  will  be  af- 
firmed. We  have  not  gone  into  the  other 
questions  presented  by  appellant  why  the 
Judgment  should  be  reversed,  because  it 
'seems  Improbable  that  any  of  them  will  arise 
on  a  second  trial,  should  one  be  had.  The 
judgment  below  will  be  afiirmed  as  to  the 
claims  allowed  in  subdivisions  1,  2,  and  4 
thereof,  and  reversed  as  to  the  claims  al- 
lowed In  subdivision  3  thereof,  and  remand- 
ed, with  Instructions  to  the  lower  court  to 
retry  the  case  as  to  the  claims  allowed  in  the 
said  subdivision  3. 

.Judgment  affirmed  In  part,  and  reversed  in 
part. 

GABBERT,  0.  J.,  and  BAILEY,  J., 
concur. 


(84  Colo.  IIS) 
BBRGERMAN   BROS.    v.    BEERBOHM, 
County  Treasurer. 

(Supreme  Court  of  Colorado.     July  8,  1905.) 

Taxation— Collection— Actions   op  Debt— 
Failube  to  Dtstkain. 

Under  2  Mills'  Ann.  St  g  3771,  making 
personal  property  taxes  a  lien  on  such  proper- 
ty, and  authorizing  the  county  treasurer  to 
collect  the  same  by  distress  and  sale  of  ther 
property  taxed,  or  of  any,^^]^  if^gop^igT^IC 
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ertj  of  the  person  usessed,  and  providinr  that, 
if  the  property  shall  have  been  removed  from 
the  county  wherein  the  same  is  taxed,  or  is  so 
conditioned  that  the  county  treasurer  cannot 
find  or  obtain  the  same,  the  treasurer  shall  sue 
the  person  taxed  in  an  action  of  debt,  the  ac- 
tion of  debt  could  not  be  resorted  to  where  a 
part  of  the  assessed  property,  consisting  of  mer- 
chandise and  store  nztures,  sufficient  In  value 
to  pay  the  tax,  while  sold  to  another  by  the 
party  to  whom  it  was  assessed,  remained  with- 
in the  county,  and  could  have  been  identiSed 
before  the  bringing  of  the  action  and  at  the  date 
of  the  trial  as  part  of  the  assessed  property, 
and  the  treasurer  nevertheless  made  no  rea- 
sonable effort  to  identify  such  property  and 
avail  himself  of  the  remedy  of  distress. 

Appeal  from  District  Court,  Otero  ConntT'; 
John  H.  Voorhees,  Judge. 

Action  by  Charles  A  Beerbohm,  countT' 
treasurer  of  Otero  county,  against  Bergerv 
man  Bros.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

John  R.  Dixon,  for  appellants.  O.  O.  Hess, 
for  appellee. 

OUNTEB,  J.  Action  by  the  county  treas- 
urer to  recover  a  personal  Judgment  for  de- 
linquent taxes.  From  a  jadgment  In  Us  fa- 
vor la  this  appeal. 

Our  statutes  provide  that  all  taxes  levied 
upon  personal  property  sball  be  and  remain 
a  perpetual  lien  thereon  until  the  amount  of 
such  taxes  is  paid,  and,  if  not  paid  on  or 
before  January  succeeding  such  levy,  that 
the  county  treasurer  sball  collect  the  same 
by  distress  and  sale  of  any  of  the  personal 
property  so  taxed,  or  of  any  other  personal 
property  of  the  person  assessed;  and  If  such 
property  so  taxed,  or  any  part  thereof,  shall 
have  been  removed  from  the  county  wherein 
the  same  is  taxed,  or  is  so  conditioned  tliat 
the  county  treasurer  cannot  find  or  obtain 
the  same,  tbe  county  treasurer  shall  sue  the 
person  so  taxed  in  an  action  of  debt  2  Mills' 
Ann.  St  §  3771.  The  complaint  alleges  that 
the  tax  involved  was  levied  upon  a  certain 
stock  of  merchandise,  store  fixtures,  and 
other  personal  property,  and  that  at  the  time 
of  the  institution  of  this  action  the  same 
'was  so  conditioned  that  it  could  not  be  found 
or  obtained  by  the  plaintiff  (appellee).  Ap- 
pellee relies  upon  this  statute  as  authority 
for  this  action.  Appellants  deny  tbe  facts  to 
be  within  the  section,  and  dalm  tbat  appel- 
lee had  a  sufficient  remedy  by  distress. 

The  facts,  so  far  as  pertinent  are:  May 
14,  1898,  appellants  owned  merchandise,  store 
fixtures,  and  other  personal  property  contain- 
ed in  their  store  in  said  county  of  Otero. 
This  property  was  assessed  to  them  for  1898. 
August  1898,  they  sold  the  same  to  one  Ray- 
field.  October  following  the  tax  in  question 
was  levied  thereon,  amounting  to  $342.55. 
When  this  tax  became  delinquent  appellee 
notlfled  appellants.  Appellants  replied  that 
they  had  sold  the  property  on  which  tbe  tax 
was  a  lien  to  Rayfield,  and  requested  that  he 
be  notified.  Rayfield  was  notified,  but  re- 
fused payment  In  January,  1900,  Just  before 
tlw  bringing  of  ttiis  action,  appellee  went  to 


tbe  store  In  question,  and  made  some  Inquiries 
of  a  clerk  for  the  purpose  of  Ident'fying 
merchandise  therein  as  a  part  of  the  assessed 
stock.  There  was  In  the  store  a  part  of  the 
assessed  property  amounting  in  value  to 
12,000,  and  it  could  then  have  been  identified 
as  a  part  of  the  assessed  property.  At  the 
date  of  tbe  trial  below — ^April,  1901 — store 
fixtures  In  value  about  $400,  and  a  part  of 
the  assessed  property,  were  in  said  store, 
and  could  have  been  identified  as  a  part  of 
the  assessed  property.  Property  upon  which 
tbe  tax  in  question  was  a  lien,  and  suffi- 
cient in  value  to  pay  such  tax,  was  in  ap- 
pellee's county  at  the  time  of  the  institution 
of  this  action.  Tbe  only  reason  suggested 
why  this  property  was  not  subjected  to  the 
remedy  of  distress  is  tbat  it  could  not  be 
identified.  It  does  not  appear  that  appellee 
made  a  reasonable  effort  to  identify  the 
property  and  to  avail  himself  of  the  remedy 
of  distress.  It  does  not  appear  that  if  he 
bad  made  such  effort  It  would  not  have 
been  effectual.  This  remedy  of  distress  la 
more  expeditious  and  less  expensive  than  an 
action  at  law,  and  specially  provided  by 
statute  for  tbe  collection  of  delinquent  tax- 
es. The  statute  does  not  authorise  it  to 
be  laid  aside,  and  an  action  at  law  to  be 
resorted  to  for  the  collection  of  delinquent 
taxes  when  it  is  available.  The  undisputed 
facts  do  not  bring  the  case  within  the  stat- 
ute authorizing  an  action  at  law. 
Judgment  reversed. 

The  CHIEF  JUSTICE  and  MAXWELL^ 
J.,  concur. 


(46  Or.  (15) 
SEHLBREDE  v.  STATE  LAND  BOARD. 
(Supreme  Court  of  Oregon.     July  24,   1905.) 

1.  Public  Lands  — Sale  — Coroitior  as  to 
Payment— Forfeiture. 

Where  one,  on  giving  notes  for  balance  of 
price  of  public  lands,  received  a  certificate  of 
sale,  entitling  him  to  a  deed  on  payment  of 
the  notes  according  to  their  tenor,  but  contain- 
ing the  provision  of  Sess.  Laws  1878,  p.  47, 
tbat,  if  any  interest  on  tbe  notes  shall  remain 
unpaid  for  a  year  after  it  is  due,  the  certificate 
shall  be  void,  and  all  payments  shall  be  for- 
feited, and  the  land  shall  be  deemed  vacant, 
and  shall  be  subject  to  sale  as  if  it  had  not 
been  sold,  such  a  default  in  payment  of  interest 
ipso  facto  forfeits  the  contract  of  purchase  and 
ail  rights  of  the  purchaser  thereunder. 

2.  Samb— Waives  of  Forfeiture. 

Laws  1899,  p.  77,  {  5,  providing  that  the 
holder  of  a  certificate  of  sale  of  public  lands 
theretofore  issued  may  pay  up  arrears  of  in- 
terest within  six  months  of  the  date  of  the  act 
and  that  all  forfeitures  of  the  certificate  are 
suspended  for  such  period,  waives  a  forfeiture 
of  tbe  certificate  only  so  far  as  one  exists  at 
date  of  the  act  for  default  in  payment  of  in- 
terest, and  does  not  waive  a  forfeiture  for  de- 
fault in  payment  of  interest  thereafter  accming. 

Appeal  from  Circuit  Court,  Marlon  County; 
R.  P.  Boise,  Judge. 

Mandamus  by  C.  A.  Seblbrede  against  the 
State  Labd  Board.   i5>ejnu||ei;^Q|^^,5» 
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tive  ■writ  was  sustained,  and  plaintiff  ap- 
peals.   Affirmed. 

This  is  a  mandamus  proceeding  to  compel 
the  State  Land  Board  to  issue  to  plaintiff  a 
deed  for  state  lands  alleged  to  tiave  been 
purchased  by  him.  On  January  3,  1890,  he 
applied  to  purchase  320  acres  of  school  land 
in  Douglas  county,  depositing  with  the  clerk 
of  the  State  Land  Board,  at  the  time  his  ap- 
plication was  filed,  one-third  the  purchase 
price,  and  his  two  promissory  notes  for  the 
balance,  bearing  10  per  cent  interest,  pay- 
able semiannually,  due,  respectively,  one  and 
two  years  from  date.  His  application  was 
approved,  and  the  money  and  notes  accepted 
on  February  20th,  In  form  as  made,  except 
that  the  date  of  the  notes  was  changed  to 
correspond  with  the  date  of  the  acceptance, 
and  a  certificate  of  sale  issued  and  delivered 
to  him,  stating  that  upon  the  payment  of  his 
notes  in  full,  according  to  their  tenor,  he 
would  be  entitled  to  a  deed;  "but,  in  case 
any  interest  on  said  notes  shall  remain  un- 
paid for  one  year  after  the  sanie  becomes 
due,  then  this  certificate  shall  be  void,  and 
all  payments  made  thereon  shall  be  forfeit- 
ed, and  the  land  shall  be  deemed  vacant,  and 
shall  be  subject  to  sale  as  if  it  bad  not  be- 
fore been  sold."  On  August  20,  1891,  inter- 
est was  paid  on  both  of  the  notes,  and  on 
February  16,  1892,  the  note  first  maturing 
was  paid,  and  the  interest  on  the  other.  On 
April  13,  1899,  interest  was  paid  to  date  and 
accepted  on  the  outstanding  note,  but  no  fur- 
ther payments  have  been  made  thereon.  On 
September  9,  1902,  plaintiff  tendered  the  bal- 
ance due,  and  demanded  a  deed,  but  the 
board  refused  to  accept  the  money  or  make 
the  conveyance,  and  hence  this  action.  A 
demurrer  to  the  alternative  writ  was  sus- 
tained by  the  court  below,  and  the  plaintiff 
appeals. 

0.  A.  Sehlbrede,  O.  F.  Paxton,  and  J.  0. 
Fullerton,  for  appellant.  A.  M.  Crawford, 
Atty.  Gen.,  for  respondents. 

BEAN,  J.  (after  stating  the  facts).     The 
law  under  which  the  sale  of  state  lands  was 
made  at  the  time  plaintieTs  application  to 
purchase  was  accepted  and  the  certificate 
issued  to  him  provided  that  upon  the  pay- 
ment by  an  applicant  of  one-third  of  the  pur- 
chase price  of  the  land  applied  for,  and  the  | 
execution  of  his  promissory  notes,  due  in  one  i 
and  two  years,  respectively,  and  bearing  10  | 
per   cent.   Interest,   for  the   remainder,   he  I 
should  be  entitled  to  a  certificate  from  the  \ 
board  that  he  had  purchased  the  land,  paid  ' 
a  certain  sum  thereon,  executed  bis  promis-  i 
sory  notes  for  the  balance,  and  on  the  pay^  I 
ment  of  such  notes  would  be  entitled  to  a  i 
deed,   and  declares   that   "if  any   Interest  | 
should  remain  unpaid  on  any  note  or  notes 
given  for  part  of  the  purchase  price  of  lands 
for  one  year  after  the  same  becomes  due, 
the  sale  and  certificate  shall  be  void,  and  all 
payments  thereon  shall  be  forfeited,  and  the 


land  shall  be  deemed  vacant,  and  shall  be 
subject  to  sale  as  if  it  had  not  before  been 
sold."  Sess.  Laws' Or.  1878,  p.  47.  This  law 
was  amended  or  superseded  by  the  act  of 
1899  (Laws  Or.  1899,  p.  IGO,  {  14),  which, 
however,  makes  no  material  change  in  this 
regard,  except  to  provide  that  the  sale  and 
certificate  shall  be  void  if  any  Installment  of 
principal,  as  well  as  interest,  shall  remain 
unpaid  for  the  time  stated.  Construing  this 
and  a  similar  statutory  provision  and  con- 
tracts made  by  virtue  thereof,  the  court  has 
held  that  the  time  of  payment  of  interest  on 
tbe_  deferred  payments  on  contracts  for  the 
purchase  of  state  lands  made  prior  to  1899, 
and  on  both  principal  and  Interest  on  con- 
tracts made  since  that  time,  is  of  the  essence 
of  the  contract,  and  a  failure  to  make  any 
such  payments  within  the  time  specified  In 
the  statute  operates  ipso  facto  to  forfeit  the 
contract  and  all  rights  of  the  purchaser 
thereunder,  without  any  action  of  the  state 
or  its  ofilcers,  or  judicial  decision  to  that 
effect,  but  that,  like  all  contracts  for  the  sale 
of  land  containing  a  similar  stipulation,  it 
may  be  waived  by  the  vendor,  and  that  the 
State  Land  Board  has  authority,  by  virtue  of 
its  power  to  make  rules  and  regulations  for 
the  transaction  of  its  business,  etc.,  to  act 
for  and  bind  the  state  by  such  waiver.  Mil- 
ler V.  Wattier,  44  Or.  347,  75  Pac.  209;  Rob- 
ertson V.  Low,  44  Or.  587,  77  Pac.  744. 

The  soundness  of  these  decisions  is  ques- 
tioned by  counsel  for  plaintiff,  and  we  are 
asked  to  review  the  grounds  upon  which 
they  rest.  This  we  have  done,  but  without 
changing  or  modifying  our  opinion.  The 
land  offered  for  sale  belonged  to  the  state. 
It  had  a  right  to  sell  it  upon  such  terms  and 
conditions  as  it  might  deem  advantageous. 
Mo  one  was  compelled  to  accept  its  terms,  or 
to  make  a  purchase  unless  he  desired  to  do 
so;  and.  If  he  did,  his  act  was  voluntary,  and 
he  cannot  complain  of  the  conditions  im- 
posed. Whether  the  transaction,  where  the 
purchase  price  is  not  paid  in  full  and  the 
deed  executed  at  the  time  of  the  purchase. 
Is  to  be  considered  as  a  sale,  or  a  mere  ex- 
ecutory contract  for  a  sale,  is  immaterial,  so 
far  as  any  question  now  before  us  is  con- 
cerned. In  such  case  no  title  to  the  land 
passes  from  the  state;  and  the  contract  is 
made,  and  the  certificate  of  sale  Issued,  upon 
the  express  condition  that  the  sale  and  cer- 
tificate will  become  void,  and  all  rights  or 
interests  of  the  purchaser  thereunder  be  for- 
feited, by  a  failure  to  make  the  deferred  pay- 
ments in  accordance  with  the  law.  The  stat- 
ute In  this  regard  is  to  us  plain,  and  the  leg- 
islative purpose  apparent.  There  is  really 
no  room  for  construction.  Indeed,  language 
could  scarcely  have  been  selected  more  clear- 
ly expressing  the  legislative  intent,  at  the 
time  the  plaintiff's  contract  was  made,  to 
make  the  time  of  the  payment  of  the  inter- 
est on  the  deferred  installments  of  the  pur- 
chase price,  and,  since  1899,  to  make  the  pay- 
ment both  of  principal  and  interest,  of  the 
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essence  of  the  contract  for  the  sale  of  state 
lands,  and  to  forfeit  such  contracts  and  all 
rights  and  Interests  of  the  pnrcbasers  there- 
under In  case  of  the  failure  to  ma&e  such 
payments  within  the  time  provided  In  the 
statute.  The  provision  that  In  default  of 
payment  for  one  year  after  the  same  be- 
comes due  the  sale  and  certiflcate  shall  be- 
come void,  all  payments  forfeited,  and  the 
land  vacant  and  subject  to  sale  as  if  it  had 
not  been  before  sold,  is,  by  virtue  of  the  law 
authorizing  the  sale  Itself,  a  part  of  the  con- 
tract, and  it  is  Just  as  valid  and  binding  as 
similar  provisions  in  contracts  between  <ndi- 
viduals,  and  It  should  be  given  exactly  the 
same  force  and  effect  The  decisions  here- 
tofore made  are  but  applications  to  this  class 
of  contracts  of  the  general  rules  governing 
ordinary  contracts  for  the  sale  of  land  con- 
taining such  provisions.  The  full  and  com- 
plete discussion  of  the  question  in  the  recent 
case  of  Maffet  v.  Oregon  &  California  Rail- 
road Company  (Or.)  80  Pac.  489,  renders 
needless  Its  further  consideration  at  this 
time. 

At  the  time  the  plaintiff  tendered  the  bal- 
ance due  on  bis  contract  and  demanded  a 
deed,  he  was  about  3%  years  in  default  with 
the  payments  of  hia  Interest,  and  therefore 
his  rights  under  the  law  and  his  contract 
were  forfeited,  and  the  contract  itself  was 
void  and  of  no  effect,  unless  the  default  had 
In  some  manner  been  waived  or  excused. 
It  is  not  averred  or  claimed  that  there  was 
any  express  waiver,  but  It  is  argued  that  the 
time  essence  stipulation  was  impliedly  waiv- 
ed by  the  receipt  and  acceptance  of  pay- 
ments of  principal  and  interest.  No  pay- 
ment of  either  Interest  or  principal  was  re- 
ceived or  accepted  by  the  land  board  from 
the  plaintiff  after  his  contract  had  by  Its 
terms  become  forfeited,  except  the  one  made 
on  April  13,  1899.  The  payments  of  August 
20,  1891,  and  of  February  16,  1892,  were  all 
made  within  the  time  spedfled  in  .the  statute,, 
and  within  one  year  after  the  same  became 
due.  The  payment  of  April  13,  1899,  was 
received  and  accepted  by  the  board,  not  of 
its  own  motion,  but  in  pursuance  of  the  pro- 
visions of  section  5  of  the  act  of  1899  (Laws 
Or.  1889,  p.  77),  which  reads  as  follows: 
"The  holder  of  any  certiflcate  of  sale  here- 
tofore issued,  desiring  to  pay  up  all  arrears 
of  Interest  at  the  rate  of  6  per  cent,  per  an- 
num, shall  be  'entitled  to  do  so,  provided  said 
arrears  of  Interest,  and  so  much  of  the  princi- 
pal as  shall  leave  only  one-third  of  the  pur- 
chase price  unpaid,  shall  be  paid  to  the  state 
land  board  within  six  months  from  date  on 
which  this  act  goes  into  effect,  and  all  for- 
feiture of  such  certificates  of  sale  is  suspend- 
ed for  said  period.  In  case  the  holder  of 
such  certl-flcate  of  sale  shall  make  the  pay- 
ments  herein  provided,  his  note  for  the  re- 
maining one-third  of  the  purchase  price  shall 


bear  interest  at  6  per  cent,  and,  In  case  the 
interest  Is  paid  promptly,  shall  be  permitted 
to  stand  until  demand  Is  made  by  the  board." 

An  intention  to  waive  the  time  essence 
stipulation  in  the  contract  cannot,  therefore, 
be  Implied  from  the  course  of  deallr^  be- 
tween the  parties,  or  from  the  action  of  the 
land  board  in  receiving  and  accepting  pay- 
ments on  the  contract  after  forfeiture  had 
accrued.  Nor  did  the  act  of  1899  amount  to 
a  waiver  of  such  stipulation,  or  a  modifica- 
tion of  the  contract,  so  far  as  future  pay- 
ments of  Interest  were  concerned.  It  was  a 
mere  legislative  offer  to  the  purchasers  of 
state  lands,  who  were  in  arrears  in  the  pay- 
ment of  interest,  to  waive  such  forfeiture 
and  accept  payment  of  such  arrearage  at 
the  rate  of  6  per  cent  per  annum,  provided 
it  together  with  so  much  of  the  purchase 
price  as  would  leave  only  one-third  remain- 
ing, should  be  made  within  six  months;  and 
in  case  of  such  payment  It  was  provided  that 
the  remainder  of  the  purchase  price  should 
bear  interest  at  the  rate  of  6  per  cent  p^ 
annum,  and  "in  case  the  interest  is  paid 
promptly"  should  be  permitted  to  stand  until 
demanded  by  the  board.  It  made  no  change 
or  modification  in  existing  contracts,  or  the 
law  under  which  they  were  made,  as  to  the 
time  of  payment  of  interest  in  the  futtu-e, 
or  the  effect  of  a  failure  to  make  such  pay- 
ment within  the  stipulated  time  after  it  be- 
comes due.  It  left  the  original  contracts  in 
full  force  and  effect,  except  It  gave  the  pur- 
chasers who  were  in  default  an  option  to  re- 
instate themselves,  and  generously  offered  to 
permit  them  to  do  so  by  paying  6  per  cent 
interest,  rather  than  that  stipulated  in  their 
contracts,  provided  it  was  made  within  a 
certain  time.  It  may  be  that  under  the  act 
no  forfeiture  would  accrue  for  a  failure  to 
pay  the  principal,  unless  its  payment  was 
first  demanded  by  the  state  board;  but  it 
expressly  provides  that  the  interest  must  be 
paid  "promptly"  as  stipulated,  and  that  the 
payment  of  principal  shall  be  deferred,  If 
at  all,  only  on  condition  that  the  interest  is 
so  paid.  So  that  we  do  not  think  the  plain- 
tiff's rights,  so  far  as  the  future  payment 
of  interest  is  concerned,  were  at  all  changed 
by  the  act  of  1899,  except  it  was  reduced 
from  10  to  6  per  cent  It  was  still  obligatory 
on  him  to  make  the  payments  promptly,  in 
order  to  save  the  forfeiture  of  Ws  contract 
This  he  did  not  do,  but  allowed  the  matter 
to  run  along  for  more  than  three  years.  Un- 
der the  law  and  the  terms  of  his  contract 
the  court  is  powerless  to  relieve  him  from 
the  consequences  of  his  default  a!><>timlDg 
for  the  purposes  of  this  case,  tint  without  de- 
ciding, that  mandamus  will  lie  to  compel  the 
State  Land  Board  to  issue  a  deed  or  patent, 
and  deliver  it  to  a  purchaser  of  state  lands 
who  has  complied  with  hia  contract. 

Judgment  afilrmed. 
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(13  Wyo.  821) 

DEMARS  V.  HICKET. 
(Sapreme  Court  of  Wyoming.     Aug.  1,  1905.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  SO  Fac.  521. 

POTTER,  0.  J.  The  defendant  In  error 
has  filed  a  petition  for  rehearing,  again  in- 
sisting that  the  execution  of  the  power  of 
attorney  referred  to  In  the  evidence,  and 
considered  in  the  previous  opinion,  should 
be  held  to  estop  the  plaintiff  In  error  from 
claiming  title  to,  or  right  of  possession  of, 
the  premises  in  controversy.  For  the  rea- 
sons stated  in  our  former  opinion,  we  are 
clearly  satisfied  that  the  point  is  not  well 
taken.  If  the  facts,  when  fully  brought  out, 
are  sufficient  to  constitute  an  estoppel,  a  new 
trial  will  afford  an  opportunity  to  establish 
It.  It  is  sufficient  to  say  that  enough  was 
not  brought  out  upon  the  former  trial  to  au- 
thorize this  court  to  hold  that  the  plaintiff 
in  error  is  estopped,  in  view  of  the  fact 
that  the  limited  evidence  as  to  the  power  of 
attorney  was  neither  considered  by  the  court 
nor  submitted  to  the  Jury  upon  the  theory 
of  estoppel,  but  was  evidently  regarded  as 
show^ing  a  consent  to  the  sale  of  property 
supposed  to  belong  to  the  estate  of  the  de- 
cedent. The  case  was  confessedly  tried  and 
decided  in  the  lower  court  upon  the  errone- 
ous theory  that  the  plaintiff  in  error  was 
bound  and  concluded  by  the  probate  pro- 
ceedings and  the  administrator's  sale;  the 
order  for  such  sale  not  having  been  ap- 
pealed from,  reversed,  or  set  aside. 

Motion  for  rehearing  will  be  denied. 

BEARD  and  VAN  ORSDEL,  JJ.,  concur. 


(39  Wash.  211) 

JOHNSON  et  al.  v.   SEATTLE  ELECTRIC 
CO. 

(Sapreme  C^urt  of  Washington.     July  18, 
1905.) 

1.  AppEAii— Stake  Decisis— ArpucATioif  of 
Doctrine. 

BallinRer's  Ann.  Codes  &  St.  §  4828,  pro- 
vides that  "the  widow,  or  widow  and  her  chil- 
dren, or  child  or  children  if  no  widow,"  of  a 
man  killed  in  a  duel,  shall  have  a  right  of  ac- 
tion against  the  person  killing  him,  etc.,  and 
further  provides  that,  "when  the  death  of  a 
person  Is  caused  by  the  wrongful  act  or  neglect 
of  another,  his  heirs  or  personal  representa- 
tives" may  maintain  an  action  for  damages. 
The  Supreme  Court,  in  construing  the  word 
"heirs"  so  as  not  to  include  "parents,"  did  so 
upon  the  theory  that  it  was  limited  in  its  scope 
to  the  persons  theretofore  specifically  mentioned 
in  the  statute.  Held,  that  the  decision  was 
conclusive  under  the  rule  of  stare  decisis 
against  the  right  of  a  surviving  husband  to 
maintain  an  action  for  the  death  of  his  wife. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Death,  ff  40,  41.] 

2.  Death   —   Actions   —   Benbfioiabie»— 
Surviving  Husband. 

Ballinger's  Ann.  Codes  &  St  §  4828,  rela- 
tive to  the  right  of  action  for  wrongful  death, 
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gives  the  surviving  husband  no  right  of  action 
for  the  death  of  his  wife. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
(3ent.  Dig.  Death,  f  g  40,  41.] 

8.  Actions— Misjoinder  of  Causes  of  Ac- 
tion. 

The  husband's  right  of  action  tor  funeral 
expenses  paid  by  him  on  the  wrongful  death 
of  his  wife  cannot  be  joined  with  an  action 
on  behalf  of  the  minor  child  of  the  husband 
and  wife  for  the  death  of  his  mother. 
4.  Actions  —  Misjoinder  of  Causes  —  Re- 
fusal TO  Amend — Effect. 

Where  a  cause  of  action  in  favor  of  a 
minor  son  for  tlie  death  of  his  mother  was  im- 
properly joined  with  a  cause  of  action  by  the 
sons  father  for,  funeral  expenses  incurred  on 
account  of  such  death,  and  a  demurrer  to  the 
complaint  was  sustained  on  that  ground,  but 
with  leave  to  amend  so  that  the  son  might 
state  his  cause  of  action  separately,  a  judg- 
ment for  defendant  was  properly  rendered  on 
the  son's  declining  to  amend. 

Appeal  from  Superior  Court,  King  County; 
B.  B.  Albertson,  Judge. 

Action  by  Christian  Johnson  and  another 
against  the  Seattle  Electric  Company.  From 
a  judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

See  T7  Pac.  677. 

George  Fowler  and  Root,  Palmer  &  Brpwn, 
for  appellants.  Hughes,  McMlcken,  Dovell 
&  Ramsey,  for  respondent 

HADLEY,  J.  The  plaintiffs  in  this  action 
are  respectively  the  surviving  husband  and 
mincM:  son  of  Mattie  Johnson,  deceased.  They 
jointly  brought  this  action  to  recover  dam- 
ages on  account  of  the  death  of  said  Mattie 
Johnson.  They  allege  that  death  resulted 
from  Injuries  received  by  her  in  a  street 
railway  accident  in  Seattle,  while  she  was  a 
passenger  upon  one  of  the  defendant's  cars. 
In  Addition  to  general  damages,  the  plaintiffs 
allege  that  they  have  Incurred  great  expense 
in  and  about  the  funeral  and  burial  of  the 
deceased,  and  that  they  have  been  dhmaged 
thereby.  The  defendant  demurred  to  the 
complaint  upon  two  grounds:  (1)  That  sev- 
eral causes  of  action  have  been  improperly 
united;  (2)  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
as  to  Christian  Johnson.  The  demurrer  was 
sustained.  The  order  sustaining  the  demur- 
rer recites  that  in  the  opinion  of  the  court 
the  claim  for  damages  for  the  loss  of  the 
services,  society,  nurture,  and  counsel  of  the 
deceased  Is  a  separate  and  distinct  cause  of 
action  from  the  claim  for  recovery  on  account 
of  funeral  and  burial  expenses;  that  the 
plaintiff  Christian  Johnson,  the  surviving 
husband,  has  no  interest  in  the  first-men- 
tioned claim;  that  the  plaintiff  Meriuus  Col- 
mer  Johnson,  the  minor  son,  has  no  interest 
in  the  last-mentioned  claim;  and  that,  there- 
fore, said  two  claims  cannot  be  properly 
prosecuted  In  the  same  action.  The  demur- 
rer was  sustained  on  the  ground  that  sev- 
eral causes  of  action  were  improperly  united 
in  the  complaint.  The  order  gave  the  plaln^ 
tiffs  leave  to  amend  tft^J^g^yg^Jn^^Je 
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tbey  elected  not  to  amend,  and  on  motion  of 
the  defendant  for  judgment  against  tbe 
plaintiffs  tbe  motion  was  granted,  and  Judg- 
ment was  entered  tbat  plaintiffs  sball  take 
nothing  by  their  action.  Tbey  have  appealed 
from  the  judgment 

Appellants  urge  that  tbe  survlTlng  hus- 
band has  a  cause  of  action  for  tbe  death  of 
bis  wife,  and  tbat  be  may  join  with  the 
child  In  bringing  suit  for  such  death,  within 
the  terms  of  section  4828,  2  Balllnger's  Ann. 
Codes  &  St  This  court  held  In  Noble  v. 
Seattle,  19  Wash.  133,  52  Pac.  1013,  40  L. 
R.  A.  822,  that  tbe  word  "heirs,"  as  used  In 
tbat  statute  descriptive  of  tbe  persons  who 
may  maintain  actions  for  tbe  death  of  others, 
Is  restricted  to  tbe  widow  and  children  of 
tbe  deceased.  Tbat  construction  was  fol- 
lowed In  Nesbltt  v.  Northern  Pac.  Ry.  Co., 
22  Wash.  698,  CI  Pac.  141,  and  was  approv- 
ingly mentioned  in  Robinson  y.  Baltimore  & 
S.  M.  &  R.  Co.,  26  Wash.  484,  67  Pac.  274. 
The  still  later  case  of  Manning  t.  Tacoma 
Ry.  &  Power  Co.,  34  Wash.  406,  75  Pac.  994, 
was  appealed  to  this  court  for  the  frankly 
avowed  purpose  of  effecting  a  reinvestiga- 
tion of  tbe  question,  to  the  end  tbat  Noble 
T.  Seattle,  supra,  might  be  overruled.  In 
tbat  case  tbe  court  declined  to  reopen  the 
subject,  and  declared  tbat  it  considered  tbe 
question  as  settled  under  tbe  rule  of  .stare 
decisis.  Appellants  say,  however,  that  tbe 
rights  of  a  surviving  husband  have  not  been 
invoived  In  any  of  the  decided  cases.  In  the 
first  case  cited  the  suit  was  brought  by  tbe 
father  and  mother  of  the  deceased,  in  the 
second  by  the  mother,  and  in  the  last  by  tbe 
mother.  The  third  case  mentioned  was  not 
one  directly  involving  a  construction  of  tbe 
statute,  since  it  was  brought  by  tbe  surviv- 
ing widow  and  children,  as  to  whose  right 
to  sue  no  question  has  ever  been  raised.  It 
appears; ,  therefore,  that  no  case  has  before 
been  presented  to  this  court  where  tbe  sur- 
viving husband  was  seeking  by  authority  of 
this  statute  tcf  recover  for  the  death  of  bis 
wife.  Appellants  argue  tbat  it  is  tbe  spirit 
and  Intent  of  the  statute  that  the  widower 
and  minor  children  shall  be  accorded  tbe 
same  rights  in  case  of  the  wrongful  death 
of  the  wife  and  mother  as  are  given  to  tbe 
widow  and  minor  children  in  case  of  tbe 
wrongful  death  of  the  husband  and  father. 
It  is  insisted  that  under  our  community  prop- 
erty system,  which  gives  to  the  spouses  equal 
shares  of  all  that  is  acquired  by  their  joint 
efforts,  it  follows  tbat  they  are  of  equal  value 
to  each  other,  and  that  tbe  death  of  the  wife 
must.  In  legal  contemplation,  constitute  a 
pecuniary  loss  to  the  husband,  exactly  equal 
to  her  loss  in  case  of  his  death.  We  need  not 
undertake  to  analyze  the  argument.  Whether 
it  be  sound  or  not  is  a  question  for  legis- 
lative consideration.  The  right  of  either 
husband  or  wife  to  sue  for  the  death  of  the 
other  must  depend  upon  legislation  authoriz- 
ing it,  and,  if  the  statute  in  question  does 
not  authorize  the  husband  to  sue,  then  appel- 


lants' argument  as  to  the  mutual  personal 
and  property  relntlous  of  tbe  two  is  of  no 
avail.  Under  the  rule  of  stare  decisis,  we 
think  this  cannot  be  said  to  be  an  open  ques- 
tion. When  tbe  court  formerly  reached  tbe 
conclusion  that  the  .word  "heirs,"  as  used 
in  tbe  statute,  did  not  include  "parents,"  it 
did  80  only  upon  the  theory  tbat  tbe  term 
was  limited  to  the  persons  theretofore  spe- 
ciflcally  mentioned  In,  the  statute.  In  Noble 
v.  Seattle  the  argument  was  concluded  as 
follows:  "The  word  'heirs,'  as  used  in  sec- 
tion 138  (Hill's  Ann.  St.  &  Codes),  should  be 
held  to  include  only  those  persons  who  are 
thereinbefore  specifically  mentioned,  viz., 
'the  widow,  or  widow  and  her  children,  or 
child  or  children  If  no  widow.'  "  Discussing 
the  subject  of  stare  decisis  in  volume  26,  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  page  171,  tbe 
writer  says:  "A  proposition  assumed  or  de- 
cided by  tbe  court  to  be  true,  and  which 
must  be  so  assumed  or  decided  in  order  to 
establish  another  proposition  which  express- 
es the  conclusion  of  the  court,  is  as  effect- 
ually passed  upon  and  settled  in  that  court 
as  the  very  .matter  dhrectly  decided."  See, 
also.  School  Trustees  v.  Stocker,  42  N.  J. 
Law,  115.  In  Brown  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.)  78  N.  W.  771,  44  L.  R.  A.  579, 
tbe  court  said:  "It  is  a  mistaken  opinion 
tbat  nothing  is  decided  In  a  case  except  tbe 
result  arrived  at.  All  the  propositions  as- 
sumed by  tbe  court  to  be  within  the  case, 
and  all  the  questions  presented  and  consid- 
ered and  deliberately  decided  by  the  court 
leading  up  to  the  final  conclusion  reached, 
are  as  effectually  passed  upon  as  the  ulti- 
mate questions  solved."  With  the  construc- 
tion already  given  this  statute  by  this  court 
it  cannot  be  held  tbat  tbe  Legislature  in- 
tended to  confer  a  right  of  action  upon  a 
surviving  husband.  If  it  had  Intended  to 
confer  So  valuable  a  right  upon  a  widower  In 
bis  own  behalf,  it  would  doubtless  have  so 
said  in  express  terms.  Appellants  cite  de- 
cisions of  this  court  to  tbe  point  that 
"widow"  and  "widower"  may  become  in- 
terchangeable terms  in  a  statute.  In  re 
Murphy's  Estate,  30  Wash.  9,  70  Pac.  109,  In 
re  Feas'  Estate,  30  Wash.  51,  70  Pac.  270. 
In  those  cases  the  benefit  of  the  children 
was  tbe  manifest  end  sought  by  tbe  statute, 
and  not  a  direct  benefit  io  the  surviving  hus- 
band. To  effect  the  purpose  of  the  statute, 
it  became  necessary  to  read  the  word 
"widow"  as  "widower."  Unless  the  legis- 
lative intention  to  use  tbe  terms  interchange- 
ably is  manifest,  they  should  not  be  so  con- 
sidered. For  especially  apt  reasoning  in 
this  connection  we  refer  to  Western  Union 
Tel.  Co.  V.  McGllI,  57  Fed.  609,  6  C.  0.  A. 
521,  21  L.  R.  A.  818.  Judge  Sanborn,  in  de- 
livering the  opinion  of  the  United  States 
Circuit  Court  of  Appeals,  Eighth  Circuit,  in 
that  case,  involving  tbe  Kansas  statute  re- 
lating to  actions  of  this  character,  reviewed 
an  argument  made  by  counsel  similar  to  tbat 
made  by  appellants  here.  Tbe  statute  under 
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consideration  was  as  follows:  "When  the 
death  of  ^ne  Is  caused  by  the  wrongful  act 
or  omission  of  another,  the  personal  repre- 
sentatives of  the  former  may  maintain  an 
action  therefor  against  the  latter,  if  the  for- 
tner  might  have  maintained  an  action  had 
he  lived,  for  an  injury  for  the  same  act  or 
omission.  The  action  must  be  commenced 
within  two  years.  The  damages  cannot  ex- 
ceed ten  thousand  dollars,  and  must  Inure 
to  the  exclusive  benefit  of  the  widow  and 
children,  If  any,  or  next  of  kin,  to  be  distrib- 
uted in  the  same  manner  as  personal  prop- 
erty of  the  deceased."  The  court  was  urged 
to  hold  that  the  word  "widow,"  as  used  in 
the  above  statute,  should  be  construed  to 
mean  "widower"  in  cases  where  the  wife 
has  been  killed.  Discussing  that  argument, 
the  court  said  as  follows:  "Finally,  It  is  said 
that  the  word  'widow'  in  this  statute  ought 
to  be  construed  to  mean  'widower*  In  every 
case  where  the  wife  has  been  killed;  that  the 
Legislature  must  have  intended  to  Include 
him  In  the  class  of  the  widow  and  children, 
because  he  must  often  suffer  great  pecuniary 
loss  by  the  death  of  his  wife.  If  there  was 
any  ambiguity  in  this  statute,  we  might 
speculate  on  the  probable  intention  of  the 
Legislature,  and  consider  who  ought  to  be 
added  to  the  first  class  whiA  they  have, 
formed.  We  might  consider  that  where  a 
husband  is  killed,  who  is  the  only  support 
of  aged  and  inflirm  parents,  who  have  spent 
the  best  years  of  their  lives  to  educate  him 
and  establish  him  in  business,  every  con- 
sideration of  justice  and  humanity  demands 
that  these  parents  should  be  counted  as  mem- 
bers of  the  class  of  the  widow  and  children; 
that  when  a  married  woman  is  kllled,s  whose 
kindness,  sympathy,  and  care  have  furnished 
the  only  consolation  and  support  of  an  in- 
valid sister,  she  ought  to  be  added  to  this 
class;  and  that  in  every  case  those  who  suffer 
most  severely  from  the  death  should  be 
deemed  the  widow  and  children  of  the  de- 
ceased, and  should  receive  the  exclusive  ben- 
efit of  the  recovery  In  the  action.  If  we 
entered  upon  this  inquiry  it  would  not  fail 
to  occur  to  us,  however,  that  when  the  Leg- 
islature gave  these  damages  to  the  widow 
and  children  tiiey  may  have  considered  that 
the  husband  is,  and  ought  to  be,  the  provider 
for  and  supporter  of  the  family;  that  his 
death  often  leaves  the  widow  and  children 
helpless,  without  the  power  to  earn  the 
means  needed  to  purchase  the  necessaries 
and  comforts  of  life;  that  the  burden  of  sup- 
porting and  providing  for  the  family  is  sel- 
dom cast  upon  the  wife;  that  where  it  is 
the  husband  Is  sometimes  unworthy  to  share 
in  the  damages  for  her  death,  and  they  ought 
to  go  to  the  children  exclusively,  and  that 
where  it  Is  not  her  death  will  not  be  the 
pecuniary  loss  to  the  family  that  the  death 
of  the  husband  must  have  been,  since  the 
supporter  of  the  family  still  remains,  and 
can  provide  the  means  for  its  support.  We 
shall    not    enter    upon    these    speculations. 


They  present  matters  proper  fpr  the  con- 
sideration of  the  Leglslatore  of  the  state  of 
Kansas,  but  the  terms  of  the  statute,  are  too 
clear  to  permit  ns  to  indulge  in  them.  This 
statute,  does  not  put  in  its  first  class  the  In- 
firm parents,  the  Invalid  sister,  or  the  be- 
reaved husband.  It  places  no  one  there  but 
the  widow  and  children.  To  the  pressing 
'Invitation  to  us  to  add  others  to  the  list  we 
answer  in  the  words  of  the  Supreme  Court 
of  Kansas:  'We  do  not  make  the  law.  If 
there  is  ,any  omission  In  the  statutes,  the 
remedy  Is  with  the  Legislature.'  Limekiller 
V.  Railroad  Co.,  33  Kan.  83,  90,  5  Pac.  401, 
52  Am.  Rep.  523."  Christian  Johnson  had. 
therefore,  no  cause  of  action  for  the  loss 
of  his  wife.  Respondent  concedes  that  he 
Is  entitled  to  recover  any  amount  he  may 
have  paid  for  funeral  expenses,  but  urges 
that  he  cannot  Join  his  action  therefor  with 
the  action  on  behalf  of  the  minor  child  for 
thla  loss  of  the  mother.  In  this  view  we'  con- 
cur. If  the  father  paid  the  amount  from  his 
own  estate,  then  he  Is  entitled  to  recover  It 
for  his  ovm'  use.  If  it  was  paid  from  the 
community  estate,  in  which  appellants  say 
the  child  has  an  interest,  then  it  is  recov- 
erable by  an  administrator  of  the  community 
estate.  In  any  event,  therefore,  the  causes 
of  acti<m  are  improperly  joined. 

It  is  urged  that  the  cause  of  action  In 
favor  of  the  minor  son  for  the  loss  of  his 
mother  should  have  been  permitted  to  stjlnd. 
It  was,  however,  improperly  joined  with  an- 
other. This  is  a  statutory  ground  of  de- 
murrer, and  the  demurrer  was  properly  sus- 
tained upon  that  ground.  The  order  sus- 
taining the  demurrer  gave  leave  to  amend  so 
that  the  son  might  have  separately  stated 
his  cause  of  action.  He  declined  to  amend, 
and  there  remained  nothing  for  the  court 
to  do  but  render  judgment  for  the  respond- 
ent 

The  judgment  is  affirmed. 

MOUNT,  C.  J.,  and  FULLBRTON,  RUD- 
KIN,  and  CROW,  JJ.,  concur.  ROOT,  J., 
being  disqualified,  took  no  part 


(39  Wash.  190) 
MACK  V.  MACK  et  al. 
(Supreme  Court  of  Washington.     July  18, 
1905.) 

1.  Appeal  —  Suit   in   Equity  —  Triai,   De 
Novo. 

A  suit  in  equity  is  before  the  Supreme 
Court  on  appeal  for  examination  de  novo  and 
determination  on  the  entire  record. 

2.  Mining  Claims — Conteact  fob  Location 
— Evidence. 

Evidence  in  a  suit  to  enforce  an  alleged 
oral  agreement  t>etween  plaintiff  and  defendant 
examined,  and  held  to  warrant  a  finding  that 
the  parties  orally  agreed  to  prospect  for  mines, 
and  to  locate,  hold,  and  work  them  for  their 
joint  l>enefit 

3.  Statute  of  Feauds— Aobeement  to  Lo- 
cate Mining  Claims. 

Plaintiff  and  defendant  orally  agreed  to 
prospect   for  mines,   andg^eJ'H^*etite'^^lC 
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work  them  for  tbeir  Joint  benefit.  Defendant 
located  a  claim  in  his  own  name,  and  trans- 
ferred it  to  a  corporation  in  consideration  of  a 
casli  payment,  and  a  specified  number  of  shares 
of  the  paid-up  capital  stock.  Held,  that  the 
agreement  was  not  within  the  statute  of  frauds, 
aiul  plaintiff  could  comi>el  defendant  to  trans- 
fer to  bim  the  stodc. 

4.  MiNiNo  Claims— CoNTBACTS  to  Looatic— 
Enfobcek|:nt— Patkent  of  Sbabe  of  £!x- 

PENSES  InCURBED. 

Plaintiff  and  defendant  agreed  to  prospect 
for  mines,  and  to  locate,  hold,  and  work  them 
for  their  joint  benefit  Defendant  put  in  his 
time  in  managing  a  claim,  and  expended  bis 
own  funds  for  necessary  expenses.  Held,  that 
plaintiff  in  prder  to  recover  bis  interest  in  the 
claim,  must  pay  bis  share  of  the  expenses  in- 
curred by  defendant,  including  compensation 
for  managing  the  property. 

Appeal  from  Superior  Court,  Spokane 
County;  Henry  L.  Kennan,  Judge. 

Action  by  Robert  Mack  a^inst  John  Mack 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

Klrkpatrlck,  Price  &  Carver  and  Barnes 
&  Latimer,  for  appellant  Danson  &  Huneke^ 
for  respondents. 

CROW,  J.  This  action,  brought  by  appel- 
lant, Robert  Mack,  against  respondents,  John 
Hack,  W,  J.  Morrison,  the  Attaelstan  Gold  & 
Copper  Mining  Company,  Limited,  and  C.  S. 
Slawson,  was  originally  instituted  in  the 
superior  court  of  King  county,  later  trans- 
ferred to  Spokane  county,  and  there  tried 
upon  the  issues  Joined.  The  original  com- 
plaint was  so  amended  as  to  correct  the  name 
of  the  mining  company,  in  which  an  error 
bad  been  made,  and  to  bring  In  O.  S.  Slaw- 
son as  defendant  Pending  the  action,  re- 
straining orders  were  made  and  served  upon 
said  W.  J.  Morrison,  Individually  and  as  sec- 
retary of  the  corporation,  and  upon  said 
John  Mack  and  C.  S.  Slawson,  to  prevent  the 
sale  or  transfer  of  certain  mining  stock 
hereinafter  mentioned.  Upon  trial  the  su- 
perior court,  without  making  findings  of  fact 
or  conclusions  of  law,  dissolved  said  re- 
straining order,  dismissed  the  action,  and  en- 
tered Judgment  against  appellant  From 
said  final  Judgment  this  appeal  has  been 
taken. 

The  vital  questions  involved  on  this  appeal 
are  purely  questions  of  fact.  This  being  an 
action  In  equity,  it  Is  now  before  us  for  ex- 
amination de  novo,  and  determination  upon 
the  entire  record.  The  trial  court  having 
failed  to  make  any  findings  of  fact  or  con- 
clusions of  law,  there  is  nothing  before  us 
to  disclose  the  principles  upon  which  the 
final  Judgment  was  entered,  and  we  are  now 
compelled  to  decide  all  questions  of  fact  and 
weigh  conflicting  evidence  without  deriving 
any  benefit  from  expressed  views  or  find- 
ings of  the  trial  court  As  the  conclusions 
at  which  we  arrive  do  not  agree  with  those 
of  the  honorable  and  learned  trial  Judge,  we 
find  ourselves,  in  the  absence  of  findings  of 
fact  or  conclusions  of  law,  unable  to  under- 
stand the  theory  upon  which  the  action  was 


dismissed.  From  the  nature  of  defenses 
made,  however,  we  conclude  It  must  have 
been  on  some  question  of  law,  rather  than 
one  of  fact 

Having  carefully  examined  the  pleadings 
and  evidence,  upon  consideration  thereof,  we 
find  the  facts  to  be,  In  brief,  as  follows: 
That  appellant  Robert  Mack,  the  respondent 
John  Mack,  and  one  William  Mack  are  broth- 
ers. That  during  the  year  1893,  and  for  some 
time  thereafter,  Robert  Mack  and  John  Mack 
were  locating  mining  claims  In  British  Co- 
lombia, under  an  agreement  whereby  John 
was  to  defray  all  expenses,  or  do  the  "grub- 
staking," while  Robert  was  to  locate  the 
claims,  which  they  were  to  own  share  and 
share  alike.  Under  this  agreement  a  num- 
ber of  claims  were  located  in  the  years  1893 
and  1894.  Afterwards,  In  the  year  1896, 
John  Mack,  the  respondent,  went  from  Spo- 
kane to  British  Columbia,  not  for  the  pri- 
mary purpose  of  locating  additional  claims, 
but  for  the  purpose  of  having  assessment 
work  done  on  various  properties  owned  by 
him  in  that  locality.  Before  leaving  Spo- 
kane he.  In  conversation  with  Robert  Mack, 
agreed  that  If  be  located  any  additional 
ground  on  his  trip,  the  same  was  to  be  lo- 
cated for  himself  and  appellant  While  in 
British  Columbia  he  had  an  Interview  with 
one  William  J.  Pcnrter,  In  which  he  request- 
ed said  Porter  to  show  him  some  valuable 
ground.  Thereupon  Porter  agreed  to  do  so, 
provided  respondent  would  locate  the  same 
not  only  for  respondent  himself,  but  also  for  ■ 
his  brother  Robert  Mack.  To  this  respond- 
ent assented,  and  thereupon  Porter  showed 
him  certain  ground,  and  assisted  bIm  In  lo- 
cating the  Athelstan  claim,  now  in  dispute 
In  this  action.  The  location  was  made  In 
the  name  of  John  Mack,  and  the  claim  con- 
tinued at  all  times  to  stand  in  his  name, 
except  as  hereinafter  stated.  No  particular 
work  was  done  upon  said  claim  by  respond- 
ent at  the  time  of  its  location,  but  in  1897 
It  became  necessary  to  do  the  assessment 
work,  and  It  was  also  deemed  advisable  to 
do  further  work  for  the  purpose  of  develop- 
ment. About  this  time  Will  Mack  came 
from  Indiana  to  Spokane,  Wash.,  with  the 
intention  of  going  to  British  Columbia  with 
his  brother,  the  appellant;  Robert  Mack,  and 
assisting  In  doing  assessment  and  develop- 
ment work  on  the  Athelstan  claim,  with  the 
understanding  that  he  was  to  be  paid  going 
wages  by  John  Mack  for  his  services.  Rob- 
ert and  Will  procured  an  oiiiflt  and  pro- 
ceeded from  Spokane  to  British  Columbia, 
did  the  assessment  work,  also  did  a  large 
amount  of  development  work,  and  discov- 
ered a  good  ore  body,  showing  the  property 
to  be  very  valuable.  While  they  were  on 
the  claim  the  respondent  John  Mack  visited 
them  for  two  or  three  days,  and  entered  into 
a  contract  by  which  it  was  stipulated  that 
the  claim  should  be  owned  one-third  by  him- 
self, one-third  by  Robert,  and  one-third  by 
Will;   the  developnf^n|^w^(^rk^^,J^g- 
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ress  to  be  done  by  Will  and  Bobert,  without 
further  compensation  than  their  actual  ex- 
pense, or  grub-stake,  which  was  to  be  fur- 
nished by  John.  After  the  development 
work  bad  been  done  by  Robert  and  Will, 
the  claim  by  reason  thereof  showed  sufil- 
dent  value  to  enable  respondent  John  to 
bond  It  to  the  partnership  firm  of  Crane  & 
Lorlng,  who  were  to  pay  |15,000  for  it  in 
the  event  they  took  up  the  bond.  Crane  & 
Lorlng  did  In  the  year  1898  pay  $1,500  upon 
this  bond  to  the  respondent  John,  who  imme- 
diately paid  $500  to  Robert  and  $500  to  Will. 
After  this  payment  of  $1,500  bad  been  made 
by  Crane  &  Loring,  the  bond  was  forfeited 
by  them,  and  the  claim  reverted  to  respond- 
ent John  Mack.  Some  time  during  the  year 
1900  the 'respondent  John  etTected  a  sale  of 
the  claim  to  the  Athelstan  Gold  &  Copper 
Mining  Company,  Limited,  for  $3,000  cash, 
and  350,000  shares  of  the  paid-up  capital 
stock  of  said  company.  Immediately  there- 
after John  paid  $1,000  of  said  sum  to  the 
appellant,  Bobert,  $1,000  to  Will,  and  re- 
tained the  remaining  $1,000  himself.  About 
the  same  time  be  wrote  separate  letters  to 
Will  and  Robert,  In  which  he,  in  substance, 
stated  that  he  held  in  his  own  name,  in 
trust,  in  order  that  he  might  handle  the 
same,  said  350,000  shares  of  stock,  one-third 
thereof  for  Robert,  and  one-third  for  Will. 
About  this  time  it  seems  to  have  been  agreed 
between  the  three  brothers  that  50,000  shares 
of  the  stock  were  to  be  held  for  their  father, 
leaving  300,000  shares  for  themselves.  No 
further  settlement  was  ever  made  between 
John  and  appellant,  Robert.  Early  in  the 
year  1903,  appellant  wrote  several  letters  to 
John,  asking  about  his  one-third  interest  in 
the  stock,  and  requesting  that  the  same.be 
transferred  to  him.  His  letters  were  not 
answered,  and  thereupon  he  employed  an  at- 
torney to  write  John  and  secure  a  settle- 
ment. John  referred  the  attorney's  letter  to 
his  own  attorneys  in  Spokane,  with  the  re- 
sult that  after  a  brief  correspondence  he 
denied  any  liability  whatever,  and  insisted 
that  appellant  had  no  interest  in  the  claim 
or  the  stock.  Thereupon  this  action  was 
commenced  to  recover  the  stock  which  ap- 
pellant claimed  was  held  by  respondent  John 
as  trustee  for  him. 

Shortly  after  the  correspondence  between 
appellant  and  respondent  John  Mack  had 
commenced,  said  respondent  entered  into  a 
written  contract  with  the  respondent  W.  J. 
Morrison,  whereby  he  agreed  to  sell  said 
350.000  shares  of  eald  capital  stock  to  the 
said  Morrison  for  4  cents  per  share,  or  for 
the  total  sum  of  $14,000,  payable  within 
12  months  from  May  29,  1903,  as  follows: 
1%  cents  per  share  on  or  about  November 
29,  1903,  and  2^  cents  per  share  within 
six  months  thereafter;  and  in  pursuance 
of  said  contract  the  stock  was  placed  in  es- 
crow In  a  bank  In  Bi-itisb  Columbia.  The 
original  complaint  in  this  action  was  served 
upon  the  respondent  John  Mack  about  No- 


vember 10,  1903,  but  was  verified  on  the  4th 
day  of  November,  1903.  At  some  time  be- 
tween the  4th  and  the  9th  days  of  Novem- 
ber, 1903,  the  re;jpoadent  John  Mack  en- 
tered into  an  agreement  with  the  respond- 
ent 0.  S;  Slawson  whereby  he  sold  his  in- 
terest in  the  Morrison  contract  to  said  Slaw- 
son for  $10,000;  $5,000  being  payable  Novem- 
ber 6,  1903,  and  $5,000  January  1,  1904.  It 
appears,  from  the  record  that  Slawson  ha« 
paid  the  respondent  John  Mack  in  full  for 
two-thirds  of  the  stock  under  this -contract; 
the  remaining  one-third,  or  116,000  shares, 
being  still  held  in  escrow  under  a  subse- 
quent written  agreement  entered  into  be- 
tween the  respondent  John  Mack  and  said 
Slawson,  to  abide  the  result  of  this  litiga- 
tion. 

Many  of  these  facts  which  we  find  are 
disputed  by  respondent  John  Mack,  but  are 
supported  by  evidence  of  witnesses  Intro- 
duced on  behalf  of  appellant.  We  are  com- 
pelled to  accept  the  statements  of  appel- 
lant and  his  witnesses,  for  the  reason  that 
they  are  clearly  corroborated  by  undisputed 
facts  and  written  evidence,  while  the  evi- 
dence of  John  is  in  direct  conflict  therewith, 
and  he  admits  that  he  had  forgotten  the  con- 
tents of  the  letters  written  by  him  until  they 
were  produced  in  court  It  is  contended  by 
the  respondent  John  Mack  that  neither  Rob- 
ert nor  Will  ever  had  any  valid  or  legal  in- 
terest in  or  to  the  Athelstan  claim  or  said 
mining  stock.  He  Insists  that  all  payments 
to  them  from  the  proceeds  of  the  Crane  & 
Lorlng  bond  and  the  sale  to  the  mining 
company  were  gifts,  made  by  him  with  the 
sole  intention  of  helping  his  brothers,  who 
needed  assistance,  and  that  by  the  state- 
ments contained  in  his  letters  he  only  meant 
that,  it  he  ever  made  any  sale  of  the  stock, 
be  would  help  them  further,  but  that  be 
was  under  no  legal  obligation  to  do  so.  We 
cannot  possibly  see  how  these  contentions 
can  be  sustained,  in  the  light  of  the  undis- 
puted fact  that  at  the  time  Robert  and  Will 
did  the  assessment  work  he  paid  them  noth- 
ing for  their  services,  but  only  defrayed 
actual  expenses,  and  the  fact  that  by  state- 
ments contained  in  his  letters  he  clearly 
recognized  their  right  to  a  one-third  interest 
in  the  stock,  and  the  fact  that  in  making 
settlement  with  them  he  always  paid  them 
exactly  one-third  of  the  amounts  received 
from  the  claim.  We  are  forced  to  find  that 
the  position  of  the  appellant  has  been  sus- 
tained by  the  evidence,  and,  in  the  absence 
of  any  assistance  from  findings  of  fact  or 
conclusions  of  law  made  by  the  trial  court 
to  aid  us  in  weighing  the  evidence,  must  so 
conclude. 

Respondent  John  Mack  at  the  trial  fur- 
ther contended,  and  now  contends,  that  the 
alleged  contract  under  which  appellant 
claims  his  one-third  interest  was  not  in 
writhig,  and  was  void,  being  within  the 
statute  of  frauds.  It  may  have  been  upon 
thiB  theory  that  the  f^^^^^urljlsji^^^ 
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the  action.  We  fall  to  see  how  the  statute 
of  frauds  has  any  application  whatever  to 
the  facts  as  found  by  us,  and  think  there 
is  no  merit  in  respondent's  contention.  The 
contract  which  we  find  to  have  been  enter- 
ed into  by  John  Mack  and  RoWrt  Mack  is 
enforceable,  and  not  within  the  statute  of 
frauds.  Raymond  v.  Johnson,  17  Wash.  232, 
49  Pac.  492,  61  Am.  St  Rep.  908;  Eberle  v. 
Carmlchael,  8  tf.  M.  696,  47  Pac.  717;  Gore 
V.  McBrayer,  18  Cal.  583;  Murley  v.  Ennls, 
2  Colo.  300;  Meylette  v.  Brennan,  20  Colo. 
242,  38  Pac.  75. 

Another  question  appears  In  the  record. 
Respondent  John  Mack,  In  his  aflSrmatlve 
answer,  pleads  that  during  the  time  he  man- 
aged said  claim  and  cared  for  the  disputed 
interests  therein,  and  In  the  Atbelstan  Gold 
&  Copper  Mining  Company,  Limited,  he  made 
a  considerable  outlay  of  funds  for  necessary 
expenses,  amounting  to  $1,442,  and  also  em- 
ployed his  own  time  to  the  value  of  $2,000; 
and  while  be  denies  that  appellant  ever  bad 
any  Interest  In  said  mining  claim,  or  now 
has  any  interest  In  the  stock,  be  asks.  In  the 
event  of  an  adverse  ruling  against  him  on 
said  Issue,  that  he  be  decreed  a  Hen  upon 
said  stock  for  the  total  sum  of  $3,442,  to 
compensate  him  for  such' disbursements  and 
services.  In  our  opinion,  be  Is  entitled  to  a 
lien  for  such  sums  as  may  be  justly  due 
him.  Upon  a  careful  examination  of  the 
evidence,  we  find  that  he  has  made  neces- 
sary and  proper  dIsbursemeAts  to  the  amount 
of  $724.50  In  cash,  and  tbat  he  has  put  In 
time  In  caring  for,  looking  after,  and  man- 
aging the  property  to  the  value  of  $1,000; 
being  $1,724.50  In  all.  Equitably  one-third 
of  this  sum  should  be  paid  by  the  appellant, 
Robert  Mack,  before  he  can  be  permitted 
to  recover  the  stock  which  is  held  by  John 
In  trust  for  him. 

As  a  block  of  50,000  shares  of  this  stock 
was  to  go  to  the  father,  we  find  that  respond- 
ent John  Mack  now  holds  In  his  name  in 
trust  for  appellant  100,000  shares  of  the  paid- 
up  capital  stock  of  the  Atbelstan  Gold  & 
Copper  Mining  Company,  Limited,  and  that 
appellant  is  entitled  to  have  the  same  trans- 
ferred to  him  upon  paying  to  said  respond- 
ent John  Mack  one-third  of  said  sum  of 
$1,724.50,   being  $578.17. 

We  find  that  error  was  committed  in  dis- 
missing the  action,  and  it  Is  therefore  or- 
dered that  the  Judgment  of  the  honorable 
superior  court  be  reversed;  that  this  cause 
be  remanded,  with  Instructions  to  enter  a 
decree  adjudging  the  appellant,  Robert  Mack, 
to  be  entitled  to  recover  from  the  respond- 
ent John  Mack  100,000  shares  of  the  capital 
stock  of  said  mining  company,  provided 
that,  within  90  days  after  the  filing  of  the 
remittitur  from  this  court,  said  appellant 
shall  first  pay  to  the  said  respondent  John 
Mack  the  said  sum  of  $578.17,  with  6  per 
cent,  interest  from  the  4th  day  of  September, 
1!)03,  the  date  of  the  commencement  of  this 
action;   said  decree  to  further  provide  tbat 


said  respondent  John  Mack  be  adjudged  to 
hold  a  lien  upon  said  stock  for  said  sum; 
and  that.  In  the  event  said  appellant  shall 
not  pay  said  sum  within  said  90  days,  the 
said  John  Mack  be  entitled  to  an  order  di- 
recting a  sale  of  said  stock,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  said 
sum  of  $578.17  and  Interest.  It  Is  further 
ordered  tbat  the  appellant  recover  his  costs 
In  the  superior  court,  and  also  upon  this  ap- 
peal. 

MOUNT,  C.  J.,  and  RtJDKIN  and  ROOT. 
JJ.,  concur. 

(3»  Wash,  art 
WILLIAMS  V.  PACKARD  et  al. 

(Supreme  Court  of  Waajiington.     July  18, 
1905.) 

Judgments— Rkvival  —  Statptes  —  Consti- 
TOTioNAi,    Law  —  Obligation    of    Con- 

TRACTS 

2  Ballinger's  Ann.  Codes  &  St.  $$  5148, 
5149,  providing  that,  after  the  expiration  o£ 
six  years  from  the  rendition  of  any  judgment. 
It  shall  cease  to  be  a  lien  or  charge  against  the 
estate  or  person  of  the  judgment  debtor,  and 
that  no  proceeding  shall  ever  be  had  by  which 
the  duration  of  the  judgment  shall  be  extended 
or  continued  for  a  longer  period  than  six  years 
from  the  date  of  the  original  judgment,  was 
unconstitutional,  as  impairing  the  obligation  of 
contracts,  not  only  as  to  judgments  existing  at 
the  time  the  act  was  passed,  but  also  as  to 
contracts  then  existing. 

Appeal  from  Superior  Court,  Snobomish 
County;  John  C.  Denney,  Judge. 

Application  by  Thomas  H.  Williams,  as  ex- 
ecutor of  the  estate  of  William  Tester,  de- 
ceased, against  C.  H.  Packard  and  others,  to 
revive  a  Judgment.  From  an  order  of  re- 
vival, defendant  Packard  appeals.    Affirmed. 

Bostwlck  &  MulvlhUl,  for  appellant.  Mc- 
Gulnness  &  Miller,  for  respondent. 

HADLEY,  J.  This  appeal  Involves  the 
revival  of  a  Judgment.  The  original  Judg- 
ment was  rendered  November  30,  1897.  On 
March  21,  1903,  a  motion  to  revive  and  con- 
tinue was  filed  In  the  cause.  The  motion  re- 
cites tbat  since  the  entry  of  the  Judgment 
the  plaintiff  in  the  action  died  Intestate;  that 
Robert  Smallman  and  Thomas  H.  WilliamB, 
being  designated  by  the  will  as  executors 
thereof,  were  duly  appointed  as  such;  and 
that  they  have  been  the  duly  qualified  and 
acting  executors  of  the  estate  since  the  8th 
day  of  September,  1900.  The  motion  was 
verified  by  said  Robert  Smallman.  After  the 
filing  of  the  motion,  said  Robert  Smallman 
died,  and,  by  consent  of  the  defendants,  said 
Thomas  H.  Wliliams,  as  executor,  was  sub- 
stituted as  the  party  plaintiff.  Instead  of  the 
plaintiff,  William  Tester,  deceased.  The  mo- 
tion further  recites  that  the  Judgment  re- 
mains unreversed  and  unsatisfied,  that  there 
has  been  paid  thereon  the  sum  of  $355,  and 
that  there  is  still  due  and  unpaid  a  balance 
of  $1,301.10.  with  lig«:^|^i^n^^t^g^^de-' 
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fendants  demurred  to  the  motion,  and  tlie 
-  same  was  overruled.  Thereafter,  on  June 
21,  1904,  an  order  was  entered  reviving  the 
Judgment  in  the  total  sum,  including  princi- 
pal and  interest,  of  $1,006.54,  together  with 
costs  of  the  revival  proceeding.  The  defend- 
ant C.  H.  Packard  has  appealed  from  the  or- 
der of  revival. 

It  is  assigned  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  motion  to  revive, 
and  also  in  entering  the  order  of  revival. 
These  may  be  discussed  together.  This  pro- 
ceeding is  prosecuted  under  sections  462  and 
463,  2  Hill's  Ann.  St.  &  Ck>de8.  Section  463 
provides  that  the  revival  proceeding  may  be 
commenced  within  six  years  from  the  rendi- 
tion of  the  Judgment.  This  proceeding  was  so 
commenced.  The  Legislature  of  1897  provided 
that,  after  the  expiration  of  six  years  from 
the  rendition  of  any  Judgment,  it  shall  cease 
to  be  a  lien  Or  charge  against  the  estate  or 
person  of  the  Judgment  debtor,  and  that  no 
proceedings  shall  ever  be  had  by  which 
the  duration  of  a  Judgment  shall  be  extended 
or  continued  in  force  for  any  longer  period 
than  six  years  from  the  date  of  the  original 
judgment.  Sections  5148,  5149,  2  Ballinger's 
Ann.  Codes  &  St  This  court  has  held  that, 
as  to  Judgments  existing  prior  to  that  law, 
the'  statute  is  unconstitutional  as  impairing 
the  obligations  of  contracts.  Bettman  v. 
Cooley,  19  Wash.  207,  53  Pac.  63,  40  L.  R. 
A.  815;  Palmer  v.  Laberee,  23  Wash.  409,  63 
Pac.  216;  Raught  v.  Lewis,  24  Wash.  47,  63 
Pac.  1104.  The  original  Judgment  in  the  case 
at  bar  was  render^  after  the  statute  of  1897 
took  eftect.  The  appellant  argues  that  the 
record  here  dees  not  show  that  the  Judgment 
was  founded  upon  a  contract,  and  that  for 
aught  that  appears  it  may  have  been  found- 
ed upon  a  tort.  The  motion  for  revival  was, 
however,  filed  in  the  original  cause,  and  the 
first  paragraph  of  the  motion  expressly  re- 
fers to  the  Judgment  and  makes  it  a  part 
thereof.  A  supplemental  transcript  brought 
here  by  respondent  sets  out  the  judgment  it- 
self, together  with  the  court's  findings,  by 
which  it  appears  that  the  judgment  was  upon 
a  promissory  note,  which  was  secured  by 
mortgage  upon  personal  property.  A  decree 
was  also'  entered  foreclosing  the  mortgage. 
The  findings  show  that  the  note  and  mort- 
gage were  executed  September  5,  1803.  The 
judgment  was  therefore  founded  upon  a 
contract  which  existed  prior  to  the  law  of 
1897.  If,  as  has  been  held,  that  statute  is 
void  as  to  judgments  existing  when  the  law 
took  effect,  for  the  reason  that  it  Impairs 
the  obligations  of  the  contracts  upon  which 
the  judgments  were  founded,  then  is  It  void 
as  to  Judgments  rendered  after  the  new  law 
was  tn  force,  but  founded  upon  contracts  ex- 
ecuted prior  to  that  law.  The  contract  is 
the  principal  thing,  and  the  judgment  exists 
by  reason  of  the  contract.  The  reason  as- 
signed for  the  decisions  above  cited  was  that 
the  new  law  impaired  the  value  of  the  con- 
traoti  themselves,  and  no  distinction  in  prin- 


ciple can  be  made  In  this  connection  be- 
tween prior  contracts  which  were  merged  in 
jadgments  before  the  new  law,  and  similar 
ones  which  were  not.  The  value  of  the  con- 
tract is  affected  in  the  one  case  as  much  as- 
in  the  other.  In  Swinburne  v.  Mills,  17 
Wash.  611,  50  Pac.  489,  61  Am.  St.  Rep.  932, 
it  was  held  that  the  laws  existing  at  the  time 
of  making  a  contract  enter  Into  it  and  be- 
come a  part  of  it,  and  that  one  who  is  enti- 
tied  to  enforce  the  obligation  of  a  contract 
is  also  entitied  to  protection  against  a 
change  in  existing  remedies,  when  their  na- 
ture and  extent  are  so'  changed  as  to  materi- 
ally affect  his  rights  under  his  contract  as 
they  existed  when  it  was  made.  See,  also, 
Canadian,  etc.,  Trust  Co.  v.  Blake,  24  Wash. 
102,«63  Pac.  1100,  85  Am.  St.  Rep.  946.  The 
principle  discussed  and  decided  in  the  above 
cases  Is  controlling  here,  and  the  precise 
question  Involved  in  this  case  was  also  decid- 
ed adversely  to  appellahts'  contention  in 
Fischer  v.  Klttinger,  81  Pac.  551.  See  the 
opinion  filed  July  14,  1905.  It  was,  therefore, 
not  error  to  revive  this  Judgment  In  pursu- 
ance of  the  law  which  entered  into  and  be- 
came a  part  of  the  contract  from  its  incep- 
tion. 
The  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON,  RUD- 
KIN,  ROOT,  and  CROW,  JJ.,  concur. 


(39  'WaBh.  271) 
TH-AM  v.  J.  T.  ST^BEB  SHIPPING  CO. 
(Supreme  Court  of  Washington.     July  21, 
1905.) 

1.  Masteb  and  Sebvant^-Obvious  Danoebs. 

Where  the  danger  incident  to  an  employ- 
ment was  alike  open  and  obvious  to  the  master 
and  servant,  both  are  on  an  equality,  and  the 
master  is  not  liable  for  au  injury  resulting 
from  -the  danger. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  f!  610-624.] 

2.  Same— Conflicting  Instbuctions. 

An  instruction,  in  an  action  against  a  mas- 
ter for  injuries  received,  that,  where  the  danger 
incident  to  the  employment  is  obvious  to  the 
master  and  servant,  they  are  on  an  equality 
and  the  master  is  not  liable  for  an  injury  re- 
sulting from  the  danger,  is  not  necessarily  in 
conflict  with  an  instruction  that  the  master 
and  servant  do  not  stand  on  an  equal  footing, 
and  the  servant  may  rely  on  his  master's  supe- 
rior skill,  and  a  servant  ordered  into  a  place 
of  danger  may  recover  tor  injuries  received,  un- 
less the  danger  was  glaring ;  the  latter  in- 
struction being  appropriate  in  a  case  where 
there  is  little  appearance  of  danger,  but  the 
master  is  aware  of  it. 

3.  Same  —  iNBTBUCTiONS  —  Ebboe  in  Appel- 
lant's Favob. 

The  latter  instruction,  if  erroneous  and  in 
conflict  with  the  former  correct  instruction, 
operates  in  favor  of  the  servant,  and  he  cannot 
complain  of  it. 

4.  Appeal— New  Tbial  — Ebbobs  of  Law- 
Review. 

Where  the  trial  court  erred  in  granting  a 
new  trial,  because  of  its  error  in  holding  that 
an  instruction  was  erroneous,  the  Supreme 
Court  will  reverse  the  order,  though  ordinarily 
it  will  hesitate  before  setting  aside  the  grant- 
ing of  a  new  trial.  Digitized  by  VJWOV  It 
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Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  H.  Snell,  Judge. 

Action  by  Charles  Tham  against  the  J.  T. 
Steeb  Shipping  Company.  From  a  Judgment 
setting  aside  a  verdict  for  defendant  and 
awarding  a  new  trial,  it  appeals.    Reversed. 

James  M.  Asbton  and  W.  H.  Hayden,  for 
appellant.    W.  H.  Harris,  for  respondent 

ROOT,  J.  Respondent,  while  working  for 
appellant  upon  a  scow  by  the. side  of  the 
ship  Robert  Adamson,  was  knocked  from  said 
scow  by  a  sling  load  of  lumber  swung  from 
the  rail  of  said  ship.  In  falling,  he  struck 
upon  the  railing  of  a  naphtha  launch  lying 
alongside  the  scow,  and  suffered  a  broken 
leg.  He  brought  suit  for  damages.  At  the 
trial  a  verdict  was  returned  in  favor  of 
the  defendant.  A  motion  for  a  new  trial 
was  duly  made,  and  was  granted  by  the 
trial  court,  solely  upon  the  ground  that  two 
of  its  Instructions  were  inconsistent  with 
and  contradictory  to  each  other,  and  that  one 
of  them  (No.  18),  hereinafter  referred  to,  was 
not  the  law.  Appeal  is  taken  from  this  or- 
der. 

Said  instruction  No.  18  was  in  the  fol- 
lowing language:  "If  you  find  from  the  evi- 
dence that  the  danger  was  alike  open  and 
obvious  to  the  plaintiff  and  to  the  defendant, 
both  the  plaintiff  and  the  defendant  are 
upon,  an  equality,  and  the  master  is  not  lia- 
ble for  an  injury  resulting  from  tl^e  dangers 
incident  to  the  employment."  The  other  In- 
struction is  No.  27,  and  is  as  follows:  "Un- 
der the  law  of  this  state,  the  master  and 
servant  do  not  stand  upon  an  equal  foot- 
ing, even  when  they  have  equal  knowledge 
of  the  danger.  The  position  of  the  servant 
is  one  of  subordination  and  obedience  to  the 
master.  The  servant  has  the  right  to  rely 
upon  the  superior  knowledge  and  skill  of 
the  master.  The  servant  is  not  enthrely  free 
to  act  upon  his  own  suspicion  of  danger. 
If,  therefore,  the  master  orders  the  servant 
Into  a  place  of  danger,  and  the  servant  is 
injured,  he  (the  servant  is  not  guilty  of  con- 
tributory negligence,  unless  the  danger  was 
so  glaring  that  a  reasonably  prudent  person 
would  not  have  entered  Into  it." 

We  are  unable  to  agree  with  the  learned 
trial  Judge  that  instruction  No.  18  is  not  the 
law.  This  Instruction  is  taken,  In  substance, 
from  the  opinion  of  this  court  in  Anderson 
V.  Inland  Telephone  Co.,  19  Wash.  585,  53 
Pac.  057,  41  L.  R.  A.  410.  The  law  as  set 
forth  in  the  instruction  is  recognized  In  that 
case,  and  in  the  following  cases  from  this 
court:  Hoffman  v.  American  Foundry  Co., 
18  Wash.  292,  61  Pac.  385;  Jennings  v. 
Tacoma  R.  &  M.  Co.,  7  Wash.  275,  34  Pac. 
937;  Brown  v.  Tabor  Mill  Co.,  22  Wash. 
317,  CO  Pac.  1126. 

We  do  not  think  that  this  instruction  is 
necessarily  in  conflict  with  Instruction  No.  27. 
The  Idea  sought  to  be  conveyed  by  the  lat- 
ter iB  correct,  to  the  effect  that  the  master 


and  servant  do  not  always  stand  upon  an 
equality.  The  language  In  27  is  not  apt,  and 
some  of  the  statements,  taken  alone,  are  not 
correct  as  propositions  of  law;  but  the  sub- 
stance, taken  as  a  whole,  would  be  proper 
in  an  appropriate  caset  as,  for  instance, 
where  there  Is  little  appearance  of  danger, 
but  where  the  master,  by  superior  knowl- 
edge, is  aware  of  dangerous  conditions  not 
recognized  by  the  savant 

Respondent  excepted  to  the  giving  of  In- 
struction No.  18.  He  did  not  except  to  the 
giving  of  Instruction  No.  27,  and  had  no  oc- 
ca8l<m  to  do  so,  as  it  was  favorable  to  him. 
Number  18  being  a  correct  statement  of  the 
law,  it  follows  that  respondent  had  no  Just 
complaint  because  of  its  being  given;  and  he 
could  not  be  prejudiced,  even  if  27  did  con- 
flict, for  the  reason  that  whatever  effect  27 
would  have,  as  against  18,  would  be  in  his 
favor.  If  the  trial  court's  views  of  18  were 
correct,  the  motion  for  a  new  trial  would 
have  been  properly  granted;  but  as.  In  our 
opinion,  the  statement  of  law  in  18  is  cor- 
rect, the  action  of  said  court  in  granting 
said  motion  was  erroneous. 

Ordinarily  this  court  Is  very  reluctant  to 
set  aside  the  action  of  the  trial  court  in 
granting  a  new  trial.  In  this  case,  it  was 
suggested  in  respondent's  brief  that  the  trial 
court  believed  the  evidence  Insufficient  to 
sustain  the  verdict,  and  would  have  granted 
the  new  trial  upon  that  ground,  had  it  be- 
lieved it  had  the  power  to  thus  review  the 
action  of  the  Jury.  Had  the  learned  Judge 
granted  the  motion  upon  this  ground,  or 
upon  any  ground  Involving  sound  Judicial  dis- 
cretion, his  action  would  not  likely  have 
been  disturbed.  But  the  record  falls  to  show 
such  facts.  On  the  contrary,  it  shows  that 
the  trial  Judge  stated  expressly  that  the 
evidence  and  facts  were  such  that  reasonable 
men  might  properly  reach  different  conclu- 
sions thereupon,  and  he  based  his  decision 
solely  upon  the  conflict  and  inconsistency 
which  he  believed  to  exist  between  said  In- 
structions 18  and  27.  Hence  a  clear  ques- 
tion of  law  is  presented,  upon  which  we  are 
unable  to  reach  the  same  conclusion  as  that 
arrived  at  by  said  court 

The  Judgment  of  the  honorable  superior 
court  will  therefore  be  reversed,  with  instruc- 
tions to  enter  Judgment  upon  the  verdict 

MOUNT,  C.  J.,  and  CROW,  HADLET, 
FULIiERTON,  and  RUDKIN,  JJ.,  concur. 


(I  Cal.  App.  41) 
PEOPLE   V.   BRADFORD. 

(Court  of  Appeal,  Second  District,  California. 
May  29,  1905.) 

1.  Lewdness — Statute— Constbuction. 

Pen.  Code,  8  288,  providing  that  any  per- 
son who  sliall  willfully  And  lewdly  commit  any 
lewd  or  lascivious  act,  other  than  the  acts  con- 
stituting other  crimes  provided  for  in  part  "11" 
of  the  Code,  etc.,  is  not  rendered  unintelligible 
merely  because  the  8tiy^^g^J,<^^^j:^|<|W».- 
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stituting  other  crimes  is  fonnd  in  part  "I"  and 
not  in  part  "II." 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  S§  42,  279.] 

2.  Witness— CoMPETENCT  of  Infant  —  Dis- 

CBETION  OF  COCKT. 

Under  Code  Civ.  Proc  §  1880,  providing 
that  children  under  10  years  of  age,  who  appear 
incapable  of  receiving  just  impressions  of  the 
facts  respecting  which  they  are  examined,  or  of 
relating  them  truly,  shall  not  be  witnesses,  the 
competency  of  an  infant  as  a  witness  is  a  ques- 
tion within  the  discretion  of  the  court. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  SS  97,  98.] 

Appeal'  froili  Superior  Court,  San  Bernar- 
dino Coiuty;  B.  N.  Smith,  Judge. 

David  B.  Bradford  was  convicted  of  lewd- 
ness, and  he  api)eals.    Affirmed. 

Curtis  &  Curtis,  for  appellant.  D.  8.  Webb, 
Atty.  Gen.,  and  J.  C.  Daly,  Dep.  Atty.  Gen., 
for  the  People. 

ALLEN,  J.  The  defendant  was  charged 
wltb  the  offense  defined  In  section  28S  of 
the  Penal  Code,  convicted  thereof,  and  sen- 
tenced to  five  years  In  the  state  prison.  He 
appeals  from  the  Judgment  and  from  an  or- 
der denying  a  new  trial. 

Defendant  contends  In  this  appeal  tbat 
section  288  of  the  Penal  Code,  which  pro- 
Tides  that  "any  person  who  shall  willfully 
and  lewdly  commit  any  lewd  or  lascivious 
act,  otber  than  the  acts  constituting  other 
crimes  provided  for  In  part  II  of  this  Code," 
etc.,  is  unintelligible,  in  tbat  part  II  of  the 
Code  referred  to  relates  solely  to  criminal 
procedure,  and  la  no  way  describes  acts 
constituting  other  crimes;  and  tbat,  where  a 
new  offense  is  sought  to  be  created  by  a  sec- 
tion of  the  Code,  It  should  have  greater  cer- 
tainty in  its  terms.  It  Is  true  that  in  part 
I,  and  not  In  .part  II,  of  the  Penal  Code,  is  to 
be  found  the  statement  of  the  acts  constitut- 
ing other  crimes.  It  is  evident  tbat  either 
by  legislative  oversight  or  by  clerical  mis- 
prision the  characters  "II"  were  inserted  for 
the  character  "I"  in  such  section,  and  tbat 
section  288  sbould  be  so  construed.  Such 
construction  is  warranted  by  the  d^lsion  of 
our  Supreme  Court  in  California  Loan  Co. 
T.  Wels,  118  Cal.  497,  BO  Pac.  687,  wherein  It 
was  held  that  the  word  "June"  was  Inserted 
either  by  legislative  oversight  or  clerical  er- 
ror where  "July"  was  Intended,  such  con- 
struction being  necessary  to  give  effect  to 
the  plain  Intent  of  tbe  Legislature  as  dedu- 
ced from  tbe  whole  act  then  under  consid- 
eration. Tbe  rules  of  statutory  construction 
embrace  also  the  correction  of  clerical  errors 
by  the  insertion  of  the  true  word  or  words. 
County  of  Lancaster  v.  Frey,  128  Pa.  593,  18 
Atl.  478,  cited  in  Loan  Co.  v.  Weis,  supra. 
Under  this  construction  section  288  is  intelli- 
gible and  certain. 

It  Is  further  contended  that  the  court  er- 
red in  overruling  defendant's  objection  to 
tbe  competency  as  a  witness  of  the  infant 
upon  whose  body  the  acts  were  charged  to 
have  been  committed,  as  well  as  In  refusing 


to  strike  out  her  testimony  after  the  same 
bad  been  given.  It  was  not  error  to  admit 
the  testimony  of  the  child  upon  whom  the 
offense  was  said  to  have  been  committed, 
nor  was  it  error  to  refuse  to  strike  out  her 
testimony.  Whether  or  not  she  was  an  in- 
competent witness  on  account  of  her  age 
was  a  question  within  the  discretion  of  the 
court  Code  Civ.  Proc.  J  1880;  People  v. 
Stouter,  142  Cal.  161,  76  Pac.  780.  The  court 
having  determined  tbat  she  was  a  compe- 
tent witness,  tbe  weight  and  effect  of  her 
testimony  was  properly  left  to  the  Jury.  The 
testimony  of  the  child,  with  the  corroborat- 
ing testimony,  sufficiently  proves  the  corpus 
delicti  The  testimony  of  tbe  father  In  re- 
lation to  the  education  and  obedience  of  the 
child,  and  her  characteristics  as  to  pleasure, 
in  her  love  for  pictures,  her  traits  as  to  bold- 
ness or  timidity  with  strangers,  might  well 
have  been  omitted;  but  no  prejudicial  error 
is  apparent  in  Its  admission. 

The  venue  was  sufficiently  proven.  While 
no  witness  testified  in  words  that  the  offense 
was  committed  in  San  Bernardino  county.  It 
does  appear  that  it  was  committed  in  the 
township  of  Ontario,  which  is  a  legal  subdi- 
vision of  San  Bernardino  county,  Cal.,  and 
the  whole  testimony  taken  together  left  no 
room  for  a  reasonable  doubt  that  the  offense 
was  committed  in  the  county.  People  v. 
Manning,  48  Cal.  338. 

Judgment  and  order  affirmed. 

We  concur:    GRAY,  P.  J.;  SMITH,  J. 


(1  Cal.  App.  121) 
BURNS  V.  SCHOENFEU)  et  al. 
(Court  of  Appeal,  Third   District,  California. 
June  3,  1905.) 

1.  Appeai/— QtnEsnoNS  fob  Review. 

Where  there  is  no  appeal  from  the  judg- 
ment, but  only  from  denial  of  new  trial,  the 
court  cannot  consider  the  snfiSciency  of  the 
findings  to  support  the  judgment,  but  only  in- 
quire whether  the  findings  are  supported  by 
tbe  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  §S  3476,  3480.] 

2.  Finding  of  Propkbtt  bt  Sebv ant— Own- 
ership— Intention  of  Masteb— Finding — 
Evidence— Sufficienct. 

In  an  action  to  recover  tbe  value  of  a 
pocket  of  gold   found  by   tbe  plaintiff  on  the  ' 

gublic  domain,  and  reduced  to  possession  by 
im  while  an  employ^  of  defendants  in  the  work 
of  grading  the  land,  evidence  examined,  and 
held  to  sustain  a  finding  tbat  defendants  had 
not,  at  the  time  the  gold  was  found,  entered  on 
the  land  with  the  intent  to  appropriate  any  gold 
that  mi^bt  be  discovered  by  their  employes 
while  doing  the  work. 

3.  Appeal— CoNFLicTiNO  Evidence. 

The  finding  of  the  court  on  conflicting  evi- 
dence is  conclusive  on  appeal. 

Appeal  from  Superior  Court,  Tuolumne 
County;  G.  W.  Nlcol,  Judge. 

Action  by  J.  M.  Burns  against  Jacob 
Schoenfeld  and  others.  From  an  order  deny- 
ing a  motion  for  a  new  trial,  defendants  ap- 
peal.    Affirmed.  Digitized  by  ^^jV^WVIC 
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F.  W.  Street,  for  appellants.  J,  C.  Webster 
and  E.  W.  Holland,  for  respondent 

OHIPMAN,  P.  J.  Action  to  recover  from 
defendants  the  value  of  certain  gold  and 
gold-bearing  rock  of  which  plaintiff  alleges 
ownersUp  and  possession,  and  that  defend- 
ants, wrongfully  and  against  his  will,  took, 
carried  away,  and  converted  to  their  own 
use.  The  cause  was  tried  by  the  court  with- 
out a  Jury,  and  plaintiff  had  judgment  for 
$000,  with  Interest  from  February  23,  1899, 
and  costs.  Defendants  moved  for  a  new 
trial,  which  was  denied,  and  they  appeal 
from  the  order. 

There  Is  no  appeal  from  the  Judgment, 
and  we,  therefore,  cannot  consider  the  suffi- 
ciency of  the  findings  to  support  the  Judg- 
ment, and  can  only  inquire  whether  the  find- 
ings are  supported  by  the  evidence.  Rauer 
V.  Fay,  128  Cal.  523,  61  Pac.  90. 

It  appears  from  the  findings  that  defend- 
ants are  owners  of  a  mine  of  which  one 
Bleck  (originally  made  a  defendant)  was 
general  manager;  that  near  said  property, 
and  on  public  lands  of  the  United  States, 
defendants  selected  a  site  for  a  quartzmill, 
and  were  engaged  in  grading  said  site  for  the 
pm-pose  of  erecting  a  quartzmill  thereon, 
and  on  February  23,  1899,  employed  plaintiff 
as  a  laborer  to  do  grading  for  them  for  the 
purpose  of  erecting  said  quartzmill,  which 
said  grading  was  being  done  on  the  public 
land  of  the  United  States,  on  which  defend- 
ants had  made  no  location  with  a  view  of 
acquiring  title  under  the  laws  of  the  United 
States;  "that  on  said  day  plaintiff  discov- 
ered, Hear  the  northwest  corner  of  the  ex- 
cavation made  in  the  hill,  and  within  the 
outer  limits  of  said  excavation,  a  pocket  of 
gold  of  the  value  of  $600,  and  dug  the  same 
out  and  took  possession  thereof,  with  the  in- 
tent of  appropriating  it  to  himself;  that  one 
Clark  [originally  one  of  defendants]  took 
said  gold  from  plaintiffs  possession,  without 
his  consent  and  against  his  will,  and  deliv- 
ered it  to  said  Bleck,  who  delivered  it  to 
defendants,  who  appropriated  it  to  their  own 
use;  that  plaintiff  was  never  employed  or 
instructed  by  defendants,  or  any  of  them,  to 
do  mining  or  prospecting  for  gold,  and  that 
his  sole  employment  by  defendants  on  said 
23d  day  of  February,  and  the  work  he  was 
then  engaged  in,  was  that  of  a  laborer  to  do 
grading  for  the  purpose  of  erecting  a  quartz- 
mill on  the  public  lands  as  above  stated"; 
and  that  defendants'  occupation  of  said  grade 
was  for  the  purpose  of  erecting  a  quartzmill, 
and  not  otherwise,  and  the  object  of  the  ex- 
cavation was  to  construct  a  quartzmill,  and 
for  no  other  object  or  purpose;  that  at  the 
times  mentioned  said  Clark  was  superintend- 
ing said  grading  for  said  purposes,  and  said 
Bleck  was  general  manager  of  defendants' 
business,  and  neither  said  Clark  nor  said 
Bleck  has  any  Interest  In  said  gold  so  con- 
vert'Kl. 

This  is  the  second  appeal  of  the  case.    133 


Cal.  634,  66  Pac.  12.  Substantially  every 
principle  of  law  now  involved  was  decided 
adversely  to  defendants  in  the  first  appeal. 
Assuming  that  the  evidence  showed,  as  the 
findings  on  sufficient  evidence  now  show, 
that  plaintiff,  on  discovery  of  the  gold,  re- 
duced it  to  possession  with  intent  to  ap- 
propriate it  to  himself,  and  that  it  was  taken 
from  him  by  Clark,  the  agent  of  defendants, 
It  was  held  that  mere  occupancy  of  a  thing, 
as  against  all  except  the  state  and  the  owner. 
Is  a  sufficient  title  (Civ.  Code,  |  1006);  that 
where  things  are  found  that  have  no  owner 
they  belong,  as  in  a  state  of  nature,  to  the 
first  occupant  or  fortunate  finder  (2  Black- 
stone's  Commentaries,  402;  1  Blackstone's 
Commentaries,  295;  2  Kent,  Com.  356);  that 
In  the  case  of  valuable  mineral  deposits  the 
title  of  the  first  taker  is  confirmed  by  express 
statutory  grant  (Kev.  St  U.  S.  §  2319  [U.  S. 
Comp.  St  1901,  p.  1424];  Forbes  v.  Gracey, 
94  U.  S.  762,  24  L.  Ed.  313);  that  defendants* 
claim  to  the  gold  by  virtue  of  their  occu- 
pancy (Civ.  Code,  S  1006),  in  point  of  law, 
could  not  be  maintained,  because  they  could 
acquire  no  title  to  mineral  land  by  occupan- 
cy, except  for  the  purpose  of  mining-  or  ex- 
tracting the  minerals  (Rev.  St.  U.  S.  f  2319; 
McClintoek  v.  Bryden,  5  Cal.  97,  63  Am.  Dec 
87;  Lindley  on  Mines,  $§  216  et  seq.  219), 
and,  in  point  of  fact  the  evidence  was  that 
defendants  did  not  enter  uppn  the  land  for 
any  such  purpose,  but  to  establish  a  mill  site, 
which  was  permissible  only  on  nonmineral 
land  (Rev.  St  U.  S.  {  2337  [U.  S.  Comp.  St 
1901,  p.  1436]);  Lindley  on  Mines,  S  519. et 
seq.);  that  defendants  did  not  acquire  any 
title  to  the  gold  by  virtue  of  plaintifTs  em- 
ployment under  the  provisions  of  section 
1085,  Civ.  Code,  because  defendants  were  en- 
gaged In  excavation,  not  for  minerals,  but 
for  the  purpose  of  removing  and  throwing 
away  the  matter  excavated,  and  the  gold 
found  by  plaintiff  was  property  without  own- 
er, or  intending  owner,  and  therefore  subject 
to  his  right  of  appropriation  by  occupancy; 
and  the  case  comes  within  the  same  prin- 
ciple as 'that  in  Bowen  v.  Sullivan,  62  Ind. 
281,  30  Am.  Rep.  172,  where  the  property 
was  found  by  the  employe  in  the  coiu-se  of 
her  employment,  and  in  the  similar  cases  of 
Hamaker  V.  Blanchard,  90  Pa.  377,  35  Am. 
Rep.  664,  and  Durfee  v.  Jones,  11  R.  I.  588, 
23  Am.  Rep.  528.  In  the  course  of  the  opin- 
ion, however,  it  was  said:  "Had  the  object, 
or  one  of  the  objects,  of  the  excavation  been 
to  obtain  the  gold,  any  gold  found  by  an  em- 
ploy6  would  doubtless  belong  to  his  employ- 
ers." 4PPcll^nts  contend  that  the  uncontra- 
dicted testimony  submitted  at  the  second 
trial  established  the  fact  that  they  did  enter 
upon  the  land,  or,  at  least,  before  the  pocket 
of  gold  was  found,  did  pursue  the  excavation 
work  with  the  intent  to  appropriate  any  gold 
that  might  be  discovered.  The  court  found 
against  defendants  upon  this  point  and  the 
case  may  be  said  to  hinge  upon  this  finding. 
There  is  evidence  tending  to  show  that,  after 
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the  excavation  work  had  progressed  some- 
what, some  stringers  were  brought  to 
Bleck's  attention  contalniug  gold,  and  that 
Block  >  was  told  by  one  of  the  owners  "to 
watch  it  and  appropriate  it  and  look  out  for 
It;  look  out  for  it  and  take  the  gold";  and 
Bleck  testified  that  he  told  Clark  "to  watch 
those  stringers  closely,  and  if  anything  turn- 
ed up  to  let  me  know.  •  *  •  I  continued 
these  men  in  their  employment  for  the  pur- 
pose of  grading  tliat  floor  down  to  its  proper 
level,  and  incidentally  to  uncover  more  of 
this  ledge — that  Was  the  second  purpose,  the 
uncovering  of  this  ledge."  It  is  not  claimed 
that  he  or  any  one  else  so  inforbaed  the  men 
who  were  at  work  there.  His  testimony,  was 
out  of  harmony  with  his  testimony  at  the 
former  trial,  at  which  time  he  testified  that 
the  purpose  of  the  excavation  was  to  grade 
a  mill  site,  and  did  not  then  claim  that  de- 
fendants had  any  other  purpose.  The  testi- 
mony taken  at  the  former  trial  went  into  all 
the  circumstances  attending  the  work  with 
much  particularity,  but  no  witness  hinted  at 
any  intention  on  the  part  of  defendants  such 
as  they  now  claim  was  incidentally  their  pur- 
pose. The  trial  Judge  had  all  the  witnesses 
before  him,  and  was  in  a  better  position  to 
weed  out  the  improbabilities  from  the  evi- 
dence than  we  are.  It  was  said  in  SarraiUe 
V.  Calmon,  142  Cal.  651,  76  Pac.  497:  "We 
cannot  put  ourselves  in  the  shoes  of  the  Judge 
who  had  the  witnesses  before  him;  we  can- 
not say  to  what  extent  he  discovered  what 
he  thought  were  inherent  improbabilities  in 
the  statements  of  witnesses;  nor  can  we  say 
how  far  witnesses,  by  their  manner  of  tes- 
tifying, may  have  given  rise  to  doubts  of 
their  sincerity,  or  may  have  impressed  the 
Judge  with  their  having  given  a  wrong  color- 
ing to  material  facts."  We  do  not  think  the 
claim  of  defendants  that  the  evidence  as  to 
their  Intention  in  excavating  the  ground  in 
question  was  absolutely  without  conflict  is 
maintainable.  True,  no  witness  for  plaintiff 
could  or  did  testify  to  what  was  passing  in 
defendants'  minds.  But  there  were  physical 
facts  and  circumstances  surrounding^  the 
work  which  did  tend  to  dispute  the  concealed 
Intent  of  defendants,  conceding  that  they  had 
any  such  Intent  We  think  that  there  is  evi- 
dence sufficient  to  support  the  findings. 
The  order  is  affirmed. 

We  concur:    MCLAUGHLIN,  J.;    BUCK- 
LES, J. 

(1  Cal.  App.  U4) 

LAMBERT    v.    LAMBERT. 

(Court  of  Appeal,   Third   District,   California. 

June  3,  1905.) 

Tbial— Admissions  of  Pabties— Findings— 
CoNcxusroNS  OF  Law. 

Where  the  complaint  in  a  suit  for  divorce 
alleged  that  certain  real  estate  was  community 
jwoperty,  and  the  allegation  was  expressly  ad- 
mitted in  the  answer,  a  finding  that  the  land 
was  pnrchased  by  and  conveyed  to  plaintiff  be- 
fore his  marriage  with  defendant  was  contrary 


to  the  admission,  and  did  not  affect  the  validity 
of  either  the  court's  conclusion  of  law  that  the 
land  was  community  property,  or  the  decree 
dividing  the  property  equally  between  the  plain- 
tiff and  defendant. 

Appeal  from  Superior  Court,  Solano  Coun- 
ty; A.  J.  Buckles,  Judge. 

Suit  by  W.  H.  Lambert  against  Emma 
Lambert  for  divorce.  From  a  portion  of  the 
decree  plaintiff  appeals.    Affirmed. 

Clark  &  Clark,  for  appellant.*  George  A. 
Lamont,  for  respondent 

McI^UGHLIN,  J.  The  appellant  sued  for 
and  was  granted  a  divorce  from  respondent 
on  the  ground  of  desertion.  In  paragraph 
14  of  his  complaint  it  was  alleged  "that 
there  is  community  property  belonging  to 
plaintiff  and  defendant,  160  acres  of  hill 
land,  and  some  stock  and  farming  Imple- 
ments." This  averment  was  not  denied  in 
the  answer.  On  the  contrary,  its  truth  was 
expressly,  admitted.  This  admission,  mani- 
festly, made  a  finding  unnecessary,  but  the 
lower  court.  In  the  finding  of  facts,  recited 
that  this  particular  parcel  of  hill  land  was 
purchased  by  and  conveyed  to  plaintiff  be- 
fore his  marriage'  with  defendant;  that 
about  $800  of  the  purchase  money  was  bor- 
rowed by  plaintiff  from  defendant  before 
marriage,  the  plaintiff  giving  to  defendant 
his  promissory  note  for  said  sum,  which  note 
has  not  been  paid;  that  $1,150  of  the  pur- 
chase price  paid  was  money  received  from 
the  sale  of  certain  water  rights  appurtenant 
to  said  land;  that  the  remainder  of  the  pur- 
chase price  was  paid  from  money  earned  by 
the  husband  and  wife  after  marriage.  The 
conclusions  of  law  contained  a  recital  that 
this  parcel  of  land  "Is  the  community  proi)- 
erty  of  plaintiff  and  defendant,"  and  in  the 
decree  this  land  is  so  treated,  and  is  equally 
divided  between  the  parties.  From  this  por- 
tion of  the  decree  plaintiff  appeals,  on^the 
ground  that  it  is  not  supported  by  the  find- 
ings of  fact. 

He  contends  that,  under  the  findings,  the 
land  mentioned  was  his  separate  property, 
and  that  as  the  decree  awards  him  a  divorce 
upon  the  ground  of  respondent's  desertion, 
the  court  had  no  power  to  divide  such 
separate  property  equally  between  the  par- 
ties; citing  section  146,  Civ.  Code.  The  so- 
lution of  the  problem  thus  presented  de- 
pends in  a  great  measure  upon  the  legal 
effect  of  the  unnecessary  finding  of  proba- 
tive facts  above  mentioned.  That  such  find- 
ing was  imnecessary  is  established  by  many 
authorities.  First  National  Bank,  etc.,  v. 
Maxwell,  123  Cal.  366,  55  Pac.  980,  69  Am. 
St  Rep.  64;  Faulkner  v.  Rondonl.  104  Cal. 
143,  37  Pac.  883;  Gregory  v.  Gregory,  102 
Cal.  52,  36  Pac.  304.  That  It  is  a  finding  of 
probative  facts  Is  so  plain  that  no  citation 
of  authorities  seems  necessary.  "Facts  ad- 
mitted by  the  pleadings  should  be  treated  as 
'found.'  If  the  court  finds  adversely  to  the 
admission,  such  finding  should  be  dlsregardiv^ 
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ed  In  determining  the  question  whether  the 
proper  conclusion  of  law  was  drawn  from 
the  facta  found  and  admitted  by  the  plead- 
ings." In  re  Doyle,  73  Cal.  670,  16  pac.  125; 
Ortega  v.  Oordero,  88  Cal.  226,  26  Pac.  81. 
In  the  latter  case  It  was  said,  "Any  finding 
adverse,  to  the  admitted  facts  drops  from  the 
record;"  and  it  has  been  held  time  and 
again  that  findings  contrary  to  the  facts  ad- 
mitted by  the  answer  must  be  disregarded. 
Bradbury  v.  Cronise,  46  Cal.  289;  Burnett 
T.  Stearns,  33  Cal.  474;  Rudel  t.  I<08  Angeles 
County,  118  Cal.  287,  50  Pac.  400.  The  rea- 
son underlying  this  rule  Is  obvious.  Courts 
may  decide  where  there  is  a  difference,  but 
they  cannot  make  differences  where  none 
exist  If  a  finding  of  an  ultimate  fact,  con- 
trary to  admissions  in  the.  pleadings,  "drops 
from  the  record,"  how  much  stronger  Is  the 
reason  why  a  finding  of  mere  probative  or 
evidentiary  facts  must  fall  before  such  ad- 
missions. It  needs  but  the  statement  of  the 
proposition  to  show  that  evidence,  no  mat- 
ter how  conclusive,  must  be  idle  as  against 
an  express  admission  In  a  pleading.  And  it 
needs  as  little  reflection  to  convince  that  a 
finding  of  evidentiary  facts  can  be  no  more 
potent  in  this  regard  than  the  evidence  on 
which  It  rests.  Waiving  the  proposition  that 
the  recital  as  to  the  status  of  this  property 
in  the  conclusions  of  law  might  be  viewed 
as  a  finding  of  ultimate  fact,  nullifying  the 
finding  of  probative  facts,  and  resting  on  the 
admissions,  it  Is  clear  that  under  the  plead- 
ings the  conclusion  was  the  only  one  the 
court  could  reach.  Therefore  the  decree, 
resting  upon  the  admissions  in  the  answer 
"as  facts  found,"  is  fully  supported. 
The  Judgment  is  afllrmed. 

We    concur:    CHIPMAN,    P.    J.;    BUCK- 
LES, J. 


a  Cal.   App.  S) 

PEOPLE  V.  DAVIS. 

(Court  of  Appeal,   Third   District,   California. 

May  24,  1905.) 

1.  Criminal  Law— Bdbolabt— Evidence. 

Wliere,  in  a  prosecution  for  burglary  al- 
leged to  have  been  committed  by  defendant  in 
the  room  of  an  inmate  of  a  house  of  ill  fame, 
another  inmate  testified  that  after  midnight  on 
a  certain  day  slie  saw  defendant  standing  at 
a  dresser  in  the  room  occupied  by  prosecutrix, 
tailing  some  money  from  the  letter's  purse,  and 
many  questions  were  aslced  and  answered  by 
her  touching  her  acquaintance  with  defendant 
and  the  frequency  of  his  visits  to  the  house,  but 
all  of  her  evidence  was  thereafter  directly  as- 
sailed by  evidence  tending  to  prove  an  alibi,  it 
was  not  error  to  permit  prosecutrix  to  testify 
as  to  the  defendant's  familiarity  with  the  prem- 
ises, and  his  knowledge  of  her  manner  of  keep- 
ing money  and  other  articles  in  the  dresser  and 
room. 

2.  Same— Cboss-Examination. 

Where,  in  a  prosecution  for  burglary  al- 
leged to  have  l)een  committed  in  a  bouse  of  ill 
fame,  most,  if  not  all,  of  the  evidence  as  to 
prosecutrix's  connection  with  defendant's  trunk, 
and  as  to  defendant's  relations  with  her,  came 
out  tiirouch  defendant's  agency,  and  in  his  di- 
rect ezammatiou  defendant  introduced  the  sut>- 


iect  of  his  marriage,  and  testified  fully  as  to 
happenings,  conduct,  and  conversations  at  the 
house  in  question,  it  was  not  error  for  tlie 
court  to  require  him  to  answer,  on  cross-ex- 
amination touching  his  marriage  engagement 
and  his  failure  to  take  his  trunk  from  sudi 
house  of  prostitution. 

8.  Same— Abgumbnt— Misconduct  of  Coun- 
sel. 

Where,  in  a  prosecution  for  burglary  al- 
leged to  have  been  committed  in  a  bouse  of  pros- 
titution, defendant  claimed  that  the  prosecu- 
tion was  a  malicious  attempt  of  a  jealous  aban- 
doned woman  to  ruin  him,  and  introduced  evi- 
dence to  support  such  contention,  be  was  not 
entitled  to  object  to  arguments  of  the  prose- 
cuting attorney  with  reference  to  the  degree  of 
credit  to  be  accorded  to  the  testimony  of  de- 
fendant and  the  women,  by  which  defendant 
was  subjected  to  severe  and  scathing  criticism. 
4.  Same. 

Where,  in  a  prosecution  for  burglary  al- 
leged to  have  been  committed  in  a  house  of 
prostitution,  defendant  introduced  evidence 
showing  that  he  bad  obtained  money  from  pros- 
ecutrix, he  was  not  entitled  to  object  to  ar- 
gument of  the  prosecuting  attorney  that  de- 
fendant had  been  living  o£C  of  prosecutrix's 
earnings. 

6.  Same. 

Where  defendant's  mother  and  other  rela- 
tives were  present  with  him  during  a  prosecu- 
tion for  burglary,  It  was  not  error  for  the  pros- 
ecuting attorney  to  refer  to  such  fact. 
C.  Same— Gknebai.  Chabacteb  —  Instbuo- 
'tions. 

Where,  in  a  prosecution  for  burglary,  de- 
fendant introduced  evidence  showing  that  he 
had  consorted  with  prosecutrix,  an  abandoned 
woman,  in  a  house  of  prostitution  where  the 
burglary  was  alleged  to  have  been  committed, 
an  instrnction  carrying  with  it  a  presumption 
that  his  general  character  was  fair  was  prop- 
erly refused. 

7.  Same— Weight  of  Evidence. 

Where,  in  a  prosecution  for  burglary,  the 
jury  was  told  that  their  judgment  as  reason- 
able men  was  the  test  of  their  right  to  believe  or 
disbelieve  the  testimony  of  a  witness,  as  pro- 
vided by  Code  Civ.  Proc.  §  2061,  it  was  not  er- 
ror for  the  court  to  give  a  further  instruc- 
tion, at  the  request  of  the  state,  that  the  ju- 
rors were  the  exclusive  judges  of  the  weight 
and  sufficiency  of  the  evidence. 

8.  Same. 

An  instruction  is  not  objectionable  by  rea- 
son of  omitted  elements  plainly  stated  in  oth- 
er  instructions. 

9.  Cbiminax  Law— New  Tbiai— Newlt  Dis- 
covered Evidence. 

It  is  not  an  abuse  of  the  trial  court's  dis- 
cretion to  refuse  a  new  trial  for  newly  discov- 
ered evidence  which  was  merely  cumulative. 

Appeal  from  Superior  Court,  Placer  Coun- 
ty;  J.  E.  Prewett,  Judge. 

Sam  Davis  was  convicted  of  burglary,  and 
he  appeals.    Affirmed. 

Bebearing  denied  by  Court  of  Appeal  June 
26,  1905;  by  Supreme  Court  July  21,  1905. 
See  81  Pac.  718. 

L.  L.  Chamberlain,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  for  the  State. 

McLaughlin,  J.  The  defendant  was 
convicted  of  burglary,  and  appeals  from  the 
judgment  and  an  order  denying  his  motion 
for  a  new  trial. 

We  will  notice  only  assignments  of  error 
discussed  by  counsel  for  appellant,  assuming 
that  all  others  are  waived.-^  vjO^^^iv^ 
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Misconduct  o(  Court  and  Prosecuting  Officers 
and  Errors  Touching  Evidence. 

It  is  first  urged  that  the  district  attorney 
and  bis  assistant,  upon  the  examination  of 
witnesses  and  In  argument,  indulged  In  mis* 
conduct  calling  for  reversal,  and  that  the 
trial  court  lllcewlse  transgressed  to  the  detri- 
ment of  defendant.  It  appears  from  the  evi- 
dence and  the  unchallenged  statement  of 
counsel  for  appellant  that  Llllie  Banlcs  and 
Bertha  Hodge  were  Inmates  of  a  house  of 
111  repute  In  Chinatown,  at  Auburn.  The 
burglary  charged  consisted  of  entering  the 
room  of  the  former  in  said  house  with  Intent 
to  commit  larceny.  Bertha  Hodge  was  the 
principal  witness  for  the  prosecution,  and 
testified  that  after  midnight  on  July  17,  1904, 
she  saw  the  defendant  go  up  the  back  stairs 
of  this  house,  and  presently  thereafter  saw 
him  standing  by  a  dresser  in  the  room  occu- 
pied by  Llllie  Banks,  taking  some  money 
from  the  latter's  purse;  that  later  he  came 
out,  said  he  wanted  to  see  Llllie,  and  went 
the  way  he  came.  During  her  examination 
many  questions  were  asked  and  answered 
touching  her  acquaintance  with  defendant 
and  the  frequency  of  his  visits  to  this  house. 
The  prosecuting  witness  Banks  was  allowed 
to  testify  as  to  defendant's  familiarity  with 
the  premises,  and  his  knowledge  of  her  man- 
ner of  keeping  money  and  other  articles  in 
the  dresser  and  room.  She  also  enumerated 
articles  missed  by  her  that  night.  Upon  this 
examination,  and  the  arguments  of  counsel 
touching  the  facts  elicited,  many  charges  of 
misconduct  against  counsel  and  court  are 
based. ,  The  evidence  was  certainly  relevant 
It  tended  strongly  to  show  that  the  witness 
ISodge  could  not  have  been  mistaken  as  to 
the  person  she  saw  in  that  room  that  night, 
and  accounted  for  .the  rapidity  and  certainty 
of  movement  manifested  by  the  intruder.  If 
any  doubt  as  to  Its  relevancy  existed  at  the 
time  of  Its  Introduction,  that  doubt  must 
have  vanished  when  the  accuracy  and  credi- 
bility of  the  witness  Hodge  was  directly  as- 
sailed by  evidence  tending  to  prove  an  alibi. 
True,  such  evidence  liad  a  tendency  to  place 
defendant  before  the  Jury  in  an  unenviable 
light,  but  it  was  admissible  under  the  same 
rule  which  would  make  It  unquestionably 
proper  had  It  related  to  a  similar  occurrence 
In  a  house  occupied  by  respectable  people. 
The  character  of  the  house  was  placed  before 
the  Jury  by  defendant,  and  Its  character 
could  not  aftect  the  admissibility  of  the  evi- 
dence assailed. 

It  Is  argued  that  the  cross-examination  of 
defendant  touching  his  engagement  and  mar- 
riage, and  his  failure  to  take  his  trunk  from  ' 
that  house,  was  erroneous,  and,  as  the  ob- 
jection of  misconduct  pertains  thereto,  that 
phase  of  the  case  will  be  examined  now. 
Most,  if  not  all,  of  the  evidence  as  to  the 
woman's  connection  with  the  trunk,  and  de- 
fendant's relations  with  her,  came  before  the 
Jury  through  defendant's  agency,  and  the 


defendant  in  direct  examination  introduced 
the  subject  of  marriage.  In  his  direct  ex- 
amination he  testified  fully  as  to  happenings, 
conduct,  and  conversations  at  that  house,  and 
It  was  perfectly  competent  to  cross-examine 
him  touching  everything  which  occurred  dur- 
ing the  period  covered  by  the  direct  exam- 
ination, including  his  failure  to  remove  his 
trunk  from  the  house  where  the  irate  Miss 
Banks  was  domiciled.  People  v.  Teshara, 
141  Cal.  636,  75  Pac.  338;  People  v.  Russell, 
46  Oal.  123.  In  his  direct  examination,  as 
well  as  in  the  direct  and  cross  examination 
of  other  witnesses,  there  was  an  evident  at- 
tempt to  make  it  appear  that  the  woman 
Banks,  when  informed  by  him  of  his  intend- 
ed marriage,  became  enraged  and  threatened 
to  cut  the  heart  out  of  any  woman  he  mar- 
ried, and  that  the  subsequent  unfounded  ac- 
cusation against  him  was  the  result  of  her 
Jealous  resentment.  In  view  of  this  fact, 
his  conduct  was  very  significant,  and  the 
prosecution  certainly  had  the  right  to  cross- 
examine  him  as  to  any  matter  or  period  of 
time  embraced  In  his  direct  examination. 
Sufficient  has  been  said  to  indicate  that  the 
charges  of  misconduct,  and  errors  assigned 
relating  to  the  testimony  above  referred  to, 
are  not  well  taken. 

Nor  was  there  error  in  rulings  as  to  other 
evidence  offered  by  the  prosecution.  Most 
of  the  matter  objected  to  was  admissible - 
under  well-settled  rules  of  law  (Code  Civ. 
!•««.  f  1870,  subd.  3,  section  1881,  subd.  1), 
and  that  which  was  not  admissible  was  ei- 
ther exclude^  when  offered,  or  subsequently 
stricken  out. 

Other  assignments  of  error  relating  to  the 
admissibility  of  evidence  have  been  carefully 
examined,  and  we  are  satisfied  that  no  preju- 
dicial error  was  committed.  No  substantial 
right  of  defendant  was  prejudiced  by  the  re- 
marks of  the  court  here  criticised. 

Turning  to  alleged  misconduct  In  argument 
and  In  the  opening  statement,  we  find  no 
error  sufficient  to  Justify  reversal.  One  the- 
ory of  the  defense,  clearly  deduclble  from 
the  evidence,  was  that  this  prosecution  was 
but  the  malicious  attempt  of  an  abandoned 
woman,  inspired  by  Jealous  hatred,  to  ruin 
a  man  who  had  turned  away  from  her.  Ar- 
gument touching  this  theory  and  the  degree 
of  credit  which  should  be  accorded  the  tes- 
timony of  these  women  and  this  defendant 
did  bring  upon  him  severe  and  scathing  crit- 
icism. But  evidence  upon  which  It  was  bas- 
ed was  In  the  case  through  his  election,  and 
under  these  circumstances  he  can  hardly 
complain.  It  is  said  that  there  Is  no  evidence 
Justifying  the  assertion  in  argument  that  the 
women  were  of  negro  extraction.  Doubtless 
their  appearance  on  the  stand  Indicated  such 
fact,  and  there  Is  some  evidence  that  one  of 
them  was  "colored."  It  is  also  urged  that 
it  was  improper  to  charge  that  defendant 
was  living  off  the  earnings  of  Lillle  Banks. 

but  defendant  himself  introduced  evidence 
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showing  that  be  obtained  money  from  ber. 
The  references  to  the  presence  of  his  mother 
and  other  relatives  during  the  trial  might 
wen  bare  been  omitted,  but  these  references 
were  as  apt  to  help  as  to  injure  defendant, 
and  too  often  attempts  to  arouse  sympathy 
for  defendants  in  tbls  way  make  such  refer- 
ences proper,  if  not  necessary,  and  there  is 
nothing  before  us  to  show  that  it  was  not 
proper  here.  It  follows  that  there  was  no 
such  misconduct  as  would  Justify  reversal. 
People  V.  Wells,  100  Cal.  459,  34  Pac.  1078; 
People  V.  Ward,  105  Oal.  340,  38  Pac.  945; 
People  T.  Romero,  143  Cal.  458,  77  Pac.  163; 
People  V.  Perry,  144  Cal.  753,  78  Pac.  284. 

There  was  no  impropriety  In  the  opening 
statement  People  v.  Lewis,  124  Cal.  559,  57 
Pac.  470,  45  L.  R.  A.  783. 

Instructions. 

Insttuctions  numbered  10,  17,  18,  19,  re- 
quested by  defendant,  were  properly  refused. 
People  V.  Rodley,  131  Cal.  259,  63  Pac.  351; 
People  V.  Perry,  144  Cal.  754,  78  Pac.  284. 

There  was  no  error  In  refusing  instruction 
numbered  13,  requested  by  defendant.  We 
have  seen  that  there  was  evidence  in  the 
case  which  would  hardly  permit  an  instruc- 
tion carrying  with  it  the  presumption  that 
his  general  character  was  fair.  Besides,  the 
instruction  was  altogether  too  broad.  A  de- 
.  fendant  is  clothed  with  a  fair  character  for 
the  purposes  of  the  case.  People  v.  Fair, 
43  Cal.  149.  But  this  presumption  extends 
only  to  traits  of  character  necessarily  involv- 
ed in  the  particular  case.  If  defendant's 
veracity,  honesty,  or  any  other  trait  is  in 
issue,  it  applies.  But  it  would  hardly  be 
contended  that,  in  a  case  of  assault,  evi- 
dence as  to  chastity  or  honesty  would  be  rel- 
evant, and  we  are  of  the  opinion  that  this 
presumption  applies  only  where  evidence  to 
the  same  effect  would  be  proper.  People  v. 
Acliley,  9  Barb.  609;  Danner  v.  State,  25 
Am.  Rep.  665. 

Instruction  numbered  20,  also  requested  by 
defendant,  was  properly  refused,  tbe  sub- 
stance thereof  being  covered  by  other  in- 
structions. 

Nor  was  there  error  in  modifying  Instmc- 
tion  numbered  23. 

There  was  no  erro^  In  giving  instruction 
numbered  9,  requested  by  the  prosecution. 
It  was  predicated  upon  evidence  in  the  case, 
and,  as  it  expressly  states  that  the  intent 
to  commit  larceny  must  exist  at  tbe  time  of 
entry  (People  v.  Lowen,  109  Cal.  881,  42  Pac. 
32),  has  no- application. 

Instruction  numbered  25,  given  at  the  re- 
quest of  tbe  people,  is  not  erroneous.  It  is 
but  a  restatement  of  tbe  principle  that  Juries 
are  exclusive  Judges  of  the  weight  and  suffi- 
ciency of  evidence,  stated  elsewhere  in  the 
charge.  The  Jurors  were  told  that  their 
Judgment  as  reasonable  men  is  the  test  of 
their  right  to  believe  or  disbelieve  the  testi- 
mony of  a  witness,  and  this,  of  necessity, 
Is  the  rule  governing  tbe  exercise  of  tbe 


discretion  mentioned  In  section  2061,  Code 
Ciy.  Proc. 

Instruction  numbered  14,  given  at  request 
of  the  people,  standing  alone,  would  be  ob- 
jectionable, as  omitting  the  elements  that 
possession  must  be  recent  and  unexplained.- 
But  Instructions  must  be  viewed  in  tbe  Ugfat 
of  evidence  to  which  they  apply,  and  the  only 
evidence  of  possession  in  this  case  was  con- 
fined to  a  period  of  three  days  after  tbe  of- 
fense, and  tbe  defendant  denied  such  posses- 
sion in  toto,  only  explaining  that  one  article, 
a  collar,  was  never  in  the  possession  of  the 
prosecuting  witness.  Again,  instructions 
must  be  read  as  a  whole,  and  this  instruction, 
read  in  connection  with  instructiona  28  and 
29,  given  at  the  request  of  defendant,  where 
tbe  omitted  elements  were  plainly  stated, 
could  not  have  misled  the  Jury.  People  v. 
Gleason,  122  Oal.  372,  55  Pac.  123;  People 
v.  Morlne,  61  Cal.  367;  People  v.  Gibson,  106 
Cal.  458,  39  Pac.  864;  People  v.  Worden,  113 
Cal.  569,  45  Pac.  844;  People  v.  Jackson,  138 
Cal.  462,  71  Pac.  566.  The  instruction  was 
general  in  its  nature,  and  therefore  it  did  not 
and  could  not  assume  a  fact  not  proven. 
It  contains  no  intimation  that  defendant  bad 
committed  larceny. 

We  think  the  instruction  given  by  the  court 
of  its  own  motion,  though  perhaps  unneces-' 
sary,  was  not  erroneous.  It  is  not  within 
tbe  rule  Invoked  by  counsel,  and,  if  it  was, 
the  testimony  of  the  district  attorney  is  of 
such  slight  Importance  that  the  instruction 
could  have  caused  no  prejudice. 

Motion  for  a  New  Trial. 

A  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  Is  addressed 
to  the  discretion  of  the  trial  court,  and,  un- 
less it  clearly  appears  that  this  discretioo 
was  abused,  the  conclusion  of  the  trial  court 
will  not  be  disturbed.  People  v.  Buckley, 
143  Cal.  392,  77  Pac.  169.  The  newly  discov- 
ered evidence  was  entirely  cumulative,  and 
hence  no  abuse  of  discretion  here  appears. 

Tbe  Judgment  and  order  are  affirmed. 


We  concur: 
LES,  J. 


CHIPMAN,   P.   J.;    BUCK- 


CUT  Cal.   340 
PBOPMJ  T.  DAVIS.    (Or.  1,222.) 
(Supreme  Court  of  California.    July  21,  1905.) 

APFEAJ,  —  SUFBEKIS   COURT  —  JDBISDICTION— 

Removai,  of  Causes— Discbetiow. 

Const,  art.  6.  S  4.  as  amended  by  Acts  1908,  p. 
738.  provides  that  the  Supreme  Court  shall  have 
appellate  jurisdiction  In  all  cases  pending  be- 
fore a  District  Court  of  Appeal,  which  shall  be 
ordered  by  tbe  Supreme  Court  to  be  transferred 
for  hearing  as  provided,  and  that  the  court 
may  order  any  case  pending  before  the  Su- 
preme Court  to  be  heard  by  a  District  Court  of 
Appeal,  and  to  order  any  cause  pending  before 
a  District  Court  of  Appeal  to  be  heard  by  the 
Supreme  Court.  Held,  that  the  removal  of  a 
case  pending  in  a  Di.strict  Court  of  Appeal  to 
the  Supreme  Court  for  determination  was  with- 
in  the   discretion  of  tlie  latter   court,    which 
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would  be  exercised  for  the  purpose  of  securing 
a  proper  distribution  of  cases,  to  secure  uni- 
formity of  decision  of  doubtful  and  disputed 
questions  of  law,  or  of  the  construction  of 
statutes,  etc.,  but  would  not  be  exercised  to 
revise  the  decision  of  a  District  Court  of  Ai>- 
peal  as  to  the  facta  shown  to  exist  by  the  rec- 
ord. 

In  Bank.  Ai)peal  from  Superior  Court, 
Placer  County;  J.  E.  Prewett,  Judge. 

Application  for  the  determination  of  an 
appeal  by  the  Supreme  Court  In  bank.  For 
opinion  of  the  Appellate  Court,  see  81  Pac. 
716.    Denied. 

L.  L.  Obamberlaln,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  for  the  People. 

SHAW,  J.  In  this  case  the  District  Court 
of  Appeal  of  the  Third  District  pronounced 
Judgment  afDrming  the  Judgment  of  the  su- 
perior court  against  the  defendant  This 
affirmance  became  final  in  that  court  on  June 
23,  1905.  The  defendant  now  asks  an  order 
that  the  cause  be  heard  and  determined  by 
the  Supreme  Court  The  authority  for  such 
action  by  this  court  is  found  In  the  follow- 
ing clauses  of  section- 4  of  the  amendment 
of  1903  to  arUcle  6  of  the  Constitution:  "The 
said  [supreme]  court  shall  also  have  appel- 
late jiurisdiction  in  all  cases,  matters  and 
proceedings  pending  before  a  District  Court 
of  Appeal  which  shall  be  ordered  by  the  Su- 
preme Court  to  be  transferred  to  itself  for 
bearing  and  decision,  as  hereinafter  pro- 
vided. •  •  •  The  Supreme  Court  shall 
have  power  to  order  any  cause  pending  be- 
fore the  Supreme  Court  to  be  heard  and  de- 
termined by  a  District  Court  of  Appeal,  and 
to  order  any  cause  pending  before  a  Dis- 
trict Court  of  Appeal  to  be  heard  and  de- 
termined by  the  Supreme  Court  The  order 
last  mentioned  may  be  made  oe/ore  Judg- 
ment has  been  pronounced  by  a  District 
Court  of  Appeal,  or  within  thirty  days  after 
such  Judgment  shall  have  become  final  there- 
in. The  Judgments  of  the  District  Courts 
of  Appeal  shall  become  final  therein  upon  the 
expiration  of  thirty  days  after  the  same  shall 
have  been  pronounced." 

It  is  not  seriously  claimed  that  the  opin- 
ion of  the  District  Court  of  Appeal  Is  errone- 
ous in  its  istatement  of  the  law.  The  claim 
Is  that  that  court  has  erroneously  decided 
that  the  record  before  it  shows  that  upon  the 
trial  evidence  of  certain  facts  was  first  In- 
troduced in  the  case  by  the  defendant  and 
consequently  that  he  could  not  complain  of 
it  whereas,  as  defendant  claims,  the  record 
shows  that  the  facts  had  been  previously  re- 
ferred to  by  witnesses  for  the  prosecution  in 
direct  examination.  There  is  thus  presented 
for  the  first  time  the  question  how  far  this 
court  will  go  in  the  exercise  of  its  revisory 
power  over  the  decisions  of  the  District  Court 
of  Appeal.  It  will  be  conceded  that  this 
power  Is  not  given  for  the  purpose  of  correct- 
ing mere  errors  in  matters  of  fact  not  deter- 
minative of  the  case.  But  the  question  Is, 
shall  this  court  devote  itself  to  the  correction 


of  alleged  errors  of  fact  by  the  District 
Courts  of  Appeal,  which  are  important  only 
to  the  decision  of  the  particular  case  In 
which  they  are  madQ,  and  to  the  rights  of  the 
particular  parties  there  concerned?  As  the 
question  is  new,  and  the  nature  of  our  power 
In  this  respect  has  not  been  heretofore  the 
subject  of  Judicial  consideration,  we  deem 
It  proper  to  state  our  views  thereon. 

One  object  of  the  constitutional  scheme 
was  to  enable  the  Supreme  Court  to  distrib- 
ute the  work  In  hand  among  the  several 
courts  having  appellate  Jurisdiction  in  such 
a  manner  as  to  give  to  each,  as  nearly  as 
possible,  its  due  share,  keep  all  of  them  con- 
tinuously supplied,  and  thereby  secure  a 
speedy  disposition  of  pending  cases.  For  this 
purpose  the  power  of  this  court  to  trans- 
fer any  case  of  any  character  from  one  of 
these  courts  to  another,  or  to  the  Supreme 
Court  itself.  Is  made  ab8o1ut0,  and  does  not 
at  4II  depend  on  the  character  of  the  case,  or 
on  the  class  of  cases  over  which  original  ap- 
pellate Jurisdiction  is  given  to  the  particular 
court  This  court  may  exercise  this  power 
for  this  purpose  without  the  assignment  of 
any  reason,  or  the  existence  of  any  reason 
other  than  its  own  discretion.  Another  ob- 
ject, doubtless,  was  to  enable  this  coin-t.  In 
Its  discretion,  to  supervise  and  control  the 
opinions  of  the  several  District  Courts  of 
Appeal,  each  of  which  is  acting  concurrently 
and  independently  of  the  others,  and  by  such 
supervision  to  endeavor  to  secure  harmony 
and  uniformity  In  the  decisions,  their  con- 
formity to  the  settled  rules  and  principles 
of  law,  a  uniform  rule  of  decision  throughout 
the  state,  a  correct  and  uniform  construc- 
tion of  the  Constitution,  statutes,  and  char- 
ters, and  In  some  instances  a  final  decision 
by  the  court  of  last  resort  of  some  doubtful 
or  disputed  question  of  law.  These  two  ob- 
jects cover  the  entire  scope  of  the  exercise 
of  the  power.  It  Is  with  the  latter  object 
only  that  we  are  here  concerned.  The  ex- 
istence of  this  power  and  its  exercise  for  the 
purposes  last  stated  do  not  give  a  right  of 
appeal  from  the  District  Courts  of  Appeal 
to  the  Supreme  Court  nor  anything  whlclr 
Is  in  legal  effect  equivalent  thereto.  The 
language  of  the  Constitution,  as  amended, 
does  not  provide  for  such  an  appeal.  It  de- 
clares that  the  Supreme  Court  "shall  also 
have  appellate  Jurisdiction.  In  all  cases 
•  •  •  pending  before  a  District  Court  of 
Appeal  which  shall  be  ordered  by  the  Su- 
preme Court  to  be  transferred  to  Itself  for 
bearing  and  decision."  The  appeals  over 
which  appellate  Jurisdiction  Is  thus  given 
are  manifestly  appeals  from  the  superior 
courts,  the  original  appeals  in  the  respective 
cases,  the  appeals  which  are  "pending  be- 
fore" the  district  courts.  There  is  no  refer- 
ence to  any  other  appeal  intended,  and  no 
other  right  of  appeal  is  conferred.  This  Is 
rendered  clearer  by  the  language  of  the  sub- 
sequent clause  giving  the  power  of  transfer! 
It  gives  the  power  without  requiring  anj(C 


720 


81  PACIFIC  REPOBTBB. 


(CaL 


proceeding,  notice,  or  petition  to  Invoke  It 
In  case  of  transfers  before  a  decision  by  the 
district  court.  It  would  be  necessarily  the 
original  appeal  only  which  was  to  be  heard 
and  decided  by  the  Supreme  Court.  The 
same  grant  extends  to  both  classes  of  cases — 
those  not  yet  decided,  and  those  already  de- 
cided, but  not  yet  become  final  by  lapse  of 
time — and,  as  there  is  no  distinction  made  be- 
tween them,  the  appeal  to  be  heard  must  be 
the  same  in  the  one  case  as  In  the  other. 
This  distinction  is  important  in  its  results. 
For  It  follows  that  the  parties  have  no  right 
to  insist  upon  the  exercise  of  this  x>ower. 
They  may  petition  for  it,  but  the  action, of 
this  court  In  any  case  is  piu^ly  discretionary, 
and  to  be  taken  for  the  accomplishment  of 
the  objects  above  stated.  The  District 
Courts  of  Appeal  are  established  for  the  pur- 
pose of  ascertaining  and  enforcing  according 
to  the  rules  of  law  the  particular  rlglit  of 
each  case  committed  to  their  arbitrament 
The  state  has  done  its  full  duty  in  providing 
appellate  relief  for  its  citizens,  when  It  has 
provided  one  court  to  which  an  appeal  may 
be  taken  as  of  right  There  is  no  abstract 
or  inherent  right  in  every  citizen  to  take 
every  case  to  the  highest  court  The  district 
coiurts  must .  be  deemed  competent  to  the 
task  of  correctly  ascertaining  the  facts  from 
the  records  before  them  in  each  case  decided' 
therein,  and  they  should  be  held  solely  re- 
sponsible to  that  extent  for  their  judgments. 
At  the  time  this  constitutional  amendment 
was  put  forward  and  adopted,  this  court  had 
been  for  years  unable  to  dispose  of  the  busi- 
ness before  It  as  fast  as  it  accumulated,  and 
the  cases  were  decided  from  two  to  three 
years  after  the  appeals  were  filed.  The  same 
condition  still  exists,  and  must  exist  for 
several  years  _  more.  The  amendment  was 
adopted  chiefly  for  the  purpose  of  affording 
a  remedy  for  this  evil.  If  this  court  shall 
now  adopt  the  policy  of  inquiring  into  the 
facts  of  each  case  in  that  court,  we  would 
be  required*  to  examine  minutely  the  rec- 
ords and  briefs  of  each  case  there  decided  in 
which  our  Intervention  was  invoked,  to  ascer- 
tain whether  or  not  the  facts  involved  were 
accurately  stated  and  considered  In  the  opin- 
ion of  that  court    This  would  Involve  this 


court  In  a  vast  amount  of  additional  labor, 
and  would  In  great  measure  defeat  the  ob- 
ject which  the  amendment  was  intended  to 
secure. 

In  view  of  these  facts,  and  the  general 
nature  of  the  purposes  for  which  the  power 
was  chiefly  given,  as  heretofore  stated,  and 
of  the  nature  of  the  power  Itself,  this  court 
is  disposed  to  place  rather  strict  limits  upon 
Its  exercise.  We  therefore  in  this  case  refuse 
to  order  the  transfer  for  the  purpose  of  re- 
vising the  decision  of  the  District  Court  of 
Appeal  in  regard  to  the  facts  shown  to  exist 
by  the  record.  We  state  this  rule  in  this 
case  because  It  is  the  flrst  case  which  has 
come  t>efore  this  court  upon  an  application 
for  such  transfer,  and  because  we  desire  to 
lay  down  a  precedent  in  order  that  parties 
concerned,  as  well  as  the  District  Courts  of 
Appeal,  may  understand  and  appreciate  their 
respective  rights,  duties,  and  responsibilities. 
It  Is  proper  to  add  that  the  denial  in  any 
case  of  an  application  for  the  transfer  of  a 
case  decided  by  a  District  Court  of  Appeal 
Is  not  to  be  taken  as  an  expression  of  any 
opinion  by  this  court,  or  as  the  equivalent 
thereof,  in  regard  to  any  matter  of  law  In- 
volved in  the  case  and  not  stated  in  the  opin- 
ion of  that  court,  nor.  Indeed,  as  an  affirma- 
tive approval  by,  this  court  of  the  propositions 
of  law  laid  down  in  such  opinion.  Tlie  course 
to  be  pursued  by  this  court  in  the  exercise 
of  this  power  In  any  case  is  a  matter  in 
which  the  objects  above  stated  are  the  con- 
trolling considerations,  and  it  will  not  bold 
Itself  bound,  even  where  questions  of  law 
alone  are  Involved,  to  order  a  transfer  of 
the  cause,  after  a  decision  of  the  district 
court,  except  where  it  shall  appear  necessary 
in  order  to  carry  out  the  above-stated  pur- 
poses of  securing  uniformity  of  decision  and 
the  settlement  of  Important  questions  of  law. 
The  signlflcance  of  such  refusal  is  no  great- 
er than  this-^that  this  court  does  not  con- 
sider that  the  Interests  of  Justice,  or  the  pui^ 
I)oses  for  which  the  power  was  given,  re- 
quire its  exercise  in  the  particular  case. 

We  concur:  BEATTY,  O.  J.;  ANGBJL- 
LOTTI,  J.;  McFARLAND,  J.;  VAN  DYKBl 
J.;  LOBIGAN,  J.;  HENSHAW,  J. 
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(39  Wash,  at) 

STATE  ▼.  NEI/SON. 

(Supreme  Court  of  Washington.     July  18, 
1905.> 

1.  ADUXTEBT    —    ADTTLTEBOUS    COHABlTATIOIf 
,  — INFOBMATION— SUFFICIENCT. 

An  information  charging  defendant  with 
having  willfully  and  feloniously  lived  and  co- 
habited in  an  open  state  of  adultery  with  a 
certain  person,  and  with  having  had  carnal 
knowledge  of  such  person,  she  being  a  female 
other  than  the  wife  of  defendant,  and  being  the 
lawful  wife  of  another,  and  defendant  having 
then  and  there  a  lawful  wife,  sufficiently  char- 
ges the  crime  of  living  in  a  state  of  adultery, 
under  Ballinger's  Ann.  Codes  &  St  S  7231,  pre- 
Hcribing  the  punishment  for  "every  person  who 
lives  in  a  state  of  adultery,"  although  the  in- 
formation commences  by  reciting  that  defend- 
ant is  accused  of  the  crime  of  adultery. 

[Ed.  Note. — For  cases  in  point,  see  toL  1, 
C<mt  Dig.  Adultery,  §{  12-18.] 

2.  Sauk— Uncbbtaintt. 

The  information  is  not  subject  to  the  ob- 
jection of  uncertainty  as  to  whether  it  char- 
ges a  crime  under  Ballinger's  Ann.  Codes  &  St 
H  7230.  defining  adultery,  or  section  7231,  de- 
fining living  in  a  state  of  adultery,  or  sectio^t 
7238,  defining  the  crime  of  lewd  and  vicious  as- 
sociation and  cohabitation ;'  and  it  is  not  bad 
for  duplicity,  as  charging  more  than  one  crime. 
[Ed.  Note. — For  cases  in  point  see  vol.  1, 
Cent  Dig.  Adultery,  Si  12-18.] 

S.  Same— Parties  Defbndaist. 

In  a  prosecution  for  living  io  a  state  of 
adaltery,  it  is  not  necessary  that  the  woman 
with  whom  defendant  has  been  living  should 
be  joined  as  defendant 

[Ed.  Note. — For  cases  in  point  see  vol.  1, 
Cent  Dig.  Adultery,  Si  12-18.] 

4.  Same  —  Infobmation  —  Demniteness  as 
TO  Time. 

An  information  charging  defendant  with 
having  lived  in  a  state  of  adultery  "on  the  25th 
day  of  May,  1903,  and  thence  continuously  un- 
til about  the  15th  day  of  July,  1803,"  is  suffi- 
ciently  definite  as  to  time. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent.  Dig.  Indictment  and  Iiuormation,  S§  244- 
249.) 

5.  Cbiuinal  Law  —  Recobds  —  Recitals— 
contbadiction. 

An  order  of  arraignment,  reciting  that  a 
certified  copy  of  the  information  was  deliver- 
ed to  defendant  in  open  court,  cannot  be  con- 
tradicted by  an  ex  parte  affidavit. 

[Bid.  Note. — For  cases,  in  point,  see  Tol.  15, 
Cent  Dig.  Criminal  Law,  S§  28&4-2896.] 

6.  Adui-teby- Evidence— Acts  Previous  to 
Infobmation. 

In  a  prosecution  for  living  in  adultery, 
evidence  of  the  conduct   of  defendant   and   his 

f>aramour  three  months  prior  to  the  date  al- 
eged  in  the  information  is  competent. 

[Ed.  Note. — B'or  cases  in  point,  see  voL  1, 
Cent  Dig.  Adultery,  §S  28-30.] 

7.  Same  —  Immatebial  Evidence  —  Habm- 
less  Ebbor. 

In  a  prosecution  for  living  in  adultery, 
evidence  of  the  marriage  of  defendant's  para- 
mour is,  if  immaterial,  not  prejudicial. 

8.  Same— Marbiaoe  of  Pabamoub. 

In  a  prosecution  for  living  in  adultery, 
the  state  may  prove  all  the  surrounding  cir- 
cumstances, including  the  fact  that  defendant's 
paramour  was  married,  and  that  her  husband 
was  absent  from  the  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Adultery,  Si  20-24.] 
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0.  Same— BiBTH  or  Cnn,D. 

In  a  prosecution  for  living  In  adultery, 
where  it  was  shown  that  the  husband  of  de- 
fendant's paramour  was  continuall.v  ateent 
from  the  state  from  May,  1902,  until  Septem- 
ber, IOCS,  the  fact  that  the  paran^our  gave  birth 
to  a  child  early  in  1004  was  competent  to  show 
that  she  had  committed  adultery  with  some  per- 
son. 

10.  Same— Pboof  or  Mabbiagk. 
Ballinger's  Ann.  Codes  &  St  S  7232,  pro- 
viding that  a  recorded  certificate  of  marriage, 
or  a  certified  copy  thereof,  proves  the  marriage 
of  a  person,  for  the  purposes  of  prosecutions 
for  adultery,  etc.,  does  not  exclude  other  meth- 
ods of  proof  of  marriage,  such  as  testimony  to  a 
marriage  of  defendant  and  his  wife  by  a  min- 
ister, and  their  subsequent  cohabitation  and 
holding  themselves  out  aa  husband  and  wife. 

11.  Tblal— Objections  to  Testimony— Sut- 

nCIENCY. 

An  objection  to  parol  testimony  of  a  di- 
vorce on  the  ground  that  it  is  "incompetent, 
irrelevant  and  immaterial"  is  not  sufficient  to 
raise  the  question  that  a  certified  copy  of  the 
decree  of  divorce  is  the  best  evidence  that  a  di- 
vorce has  been  granted. 

12.  Witnesses  —  Competenot  —  Divobced 
Spouse. 

A  woman  who  has  been  divorced  from  her 
husband  is  a  competent  witness  against  him, 
except  as  to  a  communication  made  by  one  to 
the  other  during  marriage. 

[Ed.  Note. — For  cases  in  point  see  vol.  60, 
Gent  Dig.  Witnesses,  Si  180,  181.] 

13.  Same— Spouse  of  Acoomplicb. 

In  a  prosecution  for  living  in  adultery,  the 
husband  of  defendant's  paramour  is  a  compe- 
tent witness,  where  the  paramour  is  not  on 
trial  nor  charged  with  crime. 

14.  EviDENCJi— Pbivilegbd   Communications 
.— Lettebs. 

A  letter  written  by  a  wife  to  her  husband, 
which  is  produced  and  offered  in  evidence  by 
the  officers  of  the  state  in  a  prosecution  of  a 
third  person,  has  lost  its  character  as  a  privi- 
leged communication. 

Appeal  from  Superior  Court,  King  County; 
Geo.  C.  Hatch,  Judge. 

P.  H.  Nelson  was  convicted  of  living  In, 
a  state  of  adultery,  and  appeals.    Affirmed. 

James  'E.  Bradford,  for  appellant.  Ken- 
neth Mackintosh  and  Hernion  W.  Craven, 
for  the  State. 


RUDKIN,  J.  The  defendant  was  convict- 
ed of  the  crime  of  liviug  In  a  state  of  adul- 
tery, and  prosecutes  an  appeal  from  the 
Judgment  and  sentence  of  the  court  The 
information  recites  that  the  appellant  Is  ac- 
cused of  the  crime  of  adultery,  committed 
as  follows:  "He,  the  said  P.  H.  Nelson,  in 
the  county  of  King,  state  of  Washington,  on 
the  25th  day  of  May,  1903,  and  thence  con- 
tinuously until  about  the  15th  day  of  July, 
1903,  did  willfully,  unlawfully,  and  felon- 
iously live  and  cohabit  in  an  open  and  no- 
torious state  of  adultery  with  one  Paulina 
Smith,  and  did  then  and  there  have  carnal 
knowledge  of  the  body  of  the  said  Paulina 
Smith,  the  said  Paulina  Smith  being  then 
and  there  a  female  person  other  than  the 
wife  of  the  said  P.  H.  Nelson,  and  being  then 
and  there  the  lawful  wife  of  Barney  Smith, 
then  and  there  living  In  Alaska,  and  the 
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said  P.  H.  Nelson  baring  tben  and  there  a 
lawful  wife  living  In  Seattle,  King  county, 
Washington,  to  wit,  one  Julia  Nelson."  The 
appellant  urges  several  objections  to  the 
sufficiency  of  this  information. 

1.  It  is  claimed  that  the  Information 
charges  the  crime  of  adultery,  and  that  there 
Is  no  such  crime  under  the  laws  of  this 
state.  True,  the  Information  recites  that 
the  appellant  is  accused  of  the  crime  of  adul- 
tery, but  the  suSaclency  of  an  information 
does  not  depend  upon  the  name  by  which 
the  prosecuting  officer  may  designate  the 
crime.  A  wrong  designation  of  the  crime 
charged,  or  the  absence  of  all  designation, 
will  not  vitiate  an  information  which  Is 
otherwise  sufficient.  The  Information  before 
us  plainly  charges  the  crime  of  living  in  a 
state  of  aduitei-y,  under  section  7231,  Bal- 
linger's  Ann.  Codes  &  St.,  and  Is  therefore 
sufficient. 

2.  It  is  claimed  that  it  Is  uncertain 
whether  the  information  ehai-ges  a  crime 
under  sections  7230,  7231,  or  7238,  Balllnger's 
Ann.  Codes  &  St  SecUon  7230  defines  adul- 
tery, but  docs  not  define  any  crime  or  pre- 
scribe any  penalty.  Section  7231  defines  the 
crime  of  living  in  a  state  of  adultery.  Sec- 
tion 7238  defines  the  crime  of  lewd  and  vic- 
ious association  and  cohabitation  by  unmar- 
ried persons,  or  open  and  gross  lewdness  or 
Indecent  or  obscene  exposure  of  his  or  her 
person,  or  of  the  person  of  another,  by  any 
man  or  woman,  married  or  unmarried.  It 
seems  to  us  a  person  of  common  understand- 
ing can  readily  underatand  what  is  Intended 
by  this  information,  and  what  crime  Is 
charged.  If  so,  the  requirements  of  the  law 
are  satisfied. 

3.  It  Is  claimed  that  Paulina  Smith  should 
have  been  joined  as  a  defendant  This  was 
unnecessary.  Bishop,  Statutory  Crimes  (3d 
Ed.)  J  670;  Wharton,  Criminal  Law  (10th 
Ed.)  i  1730;  1  Ency.  PI.  &  Pr.  p.  308;  State  v. 
Diugee,  17  Iowa,  232. 

4.  It  is  urged  that  the  Information  is  un- 
certain as  to  time.  Where  an  Information 
charges  a  coutinning  oCtense,  such  as  living 
in  a  state  of  adultery,  it  is  proper  to  allege 
the  commission  of  the  crime  between  certain 
dates,  as  was  done  in  this  case.  State  v. 
Way,  5  Neb.  283;  Commonwealth  v.  Wood,  4 
Gray  (>Iass.)  11. 

5.  Again,  it  is  urged  that-  the  information 
is  bad  for  -duplicity.  This  assignment  is 
answered  by  what  has  been  said  as  to  uncer- 
tainty as  to  the  crime  charged,  as  is  also  the 
further  assignment  that  the  court  should 
have  required  the  state  to  elect  between  the 
different  crimes  charged.  As  we  view  the 
information,  it  charges  but  one  crime,  in  one 
form  only. 

6.  It  is  claimed  that  the  appellant  was  not 
furnished  with  a.  copy  of  the  information. 
The  order  of  arraignment  recites  that  a  cer- 
tified copy  of  the  information  was  delivered 
to  the  appellant  in  open  court,  and  this  rec- 


ord cannot  be  contradicted  by  an  ex  parte 
affidavit 

7.  It  Is  assigned  as  errpr  that  the  court 
admitted  testimony  relating  to  the  conduct 
of  the  appellant  and  his  alleged  paramour 
three  months  prior  to  the  date  alleged  in 
the  information.  In  this  class  of  cases  such 
testimony  is  always  competent  Underbill, 
Criminal  Evidence,  p.  444:  State  v.  Wood,  33 
Wash.  290,  74  Pac.  380. 

8.  It  is  assigned  as  error  that  the  court 
admitted  evidence  of  the  marriage  of  Paul- 
ina Smith,  and  that  such  evidence  was  in- 
competent and  immaterial.  The  competency 
of  this  testimony  we  will  consider  hereafter. 
If  immaterial,  it  is  not  prejudicial.  Further- 
more, the  state  had  the  right  to  prove  all  the 
surrounding  circumstances,  including  the 
fact  that  Paulina  Smith  was  married,  and 
that  her  husband  was  absent  in  Alaska. 

9.  It  is  assigned  as  error  that  the  state 
was  permitted  to  cross-examine  its  own  wit- 
nesses, that  the  state's  witnesses  were  al- 
lowed to  repeat  their  testimony,  and  that 
the  court  admitted  evidence  of  conversations 
held  in  the  ab.sence  of  the  appellant  The 
record  furnishes  no  basis  for  these  assign- 
ments. 

10.  It  is  assigned  as  error  that  the  court 
admitted  evidence  tending  to  show  that  Paul- 
ina Smith  gave  birth  to  a  child  early  in  the 
year  1904.  It  appears  that  the  husband  of 
Paulina    Smith   was   continually   absent   in 

!  Alaska  from  the  month  of  May,  1902,  until 
[  the  month  of  September,  1903.  Notwlth- 
I  standing  the  absence  of  her  husband,  and  the 
good  reputation  for  virtue  and  chastity  which 
she  established  at  the  trial,  the  fact  seems 
to  remain  that  she  gave  birth  to  a  child  more 
than  20  months  after  she  bad  seen  or  co- 
habited with  her  husband.  The  state  could 
not  prove  its  entire  case  at  once.  The  fact 
that  Paulina  Smith  committed  adultery  with 
some  person  was  a  circumstance  the  state 
had  a  right  to  prove.  If  the  appellant  was 
not  connected  therewith,  he  was  not  prej- 
udiced thereby.  If  he  was  connected  there- 
with, it  established  adultery  on  his  part  at 
least,  and  this  was  an  important  step  toward 
pi;oving  the  ultimate  fact  of  living  in  a  state 
of  adultery  State  v.  Wood,  supra:  State  v. 
Fetterly,  33  Wash.  599,  74  Pac.  810. 

11.  It  is  next  assigned  as  error  that  there 
was  no  competent  proof  of  a  marriage  be- 
tween the  appellant  and  Julia  Nelson,  his 
alleged  wife.  The  testimony  offered  tended 
to  show  that  the  appellant  and  said  Julia 
Nelson  were  married  by  a  minister  of  the 
gospel  in  the  territory  of  Dakota  in  the  year 
1883;  that.  In  the  presence  of  the  minister 
and  of  witnesses,  they  promised  to  take  each 
other  as  husband  and  wife;  and  that  the  min- 
ister then  declared  them  to  be  such.  The 
testimony  further  shows  that  they  lived 
together  continually  thereafter  as  husband 
and  wife,  and  held  themselves  out  as  such. 
Under  all  the  authorities,  this  was  compe- 
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tent  proof  of  marriage.  Section  7232,  Bal- 
ItBger's  Ann.  Codes  &  St,  cited  by  appellant, 
provides  for  proof  of  marriage  by  a  re- 
corded certificate  of  the  marriage,  or  a  cer- 
tified copy  thereof;  but  this  method  is  cumu- 
lative, and  does  not  exclude  other  methods 
of  proof.  19  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  p.  1197;  Wharton,  Criminal  Evidence,  { 
173;  Underhill,  Criminal  Evidence,  p.  445; 
People  v.  Stokes,  71  Cal.  263,  12  Pac.  71; 
Summervllle  v.  SummervlUe,  31  Wash.  411, 
72  Pac.  84;  In  re  McLaughlin's  Estate,  4 
Wash.  570,  30  Pac.  651, 16  L.  R.  A.  699;  State 
V.  McGilvery,  20  Wash.  240,  55  Pac.  115.  In 
the  last  case  cited  this  court  says:  "The 
proof  of  the  performance  of  a  marriage  cere- 
mony by  an  ot&cer  authorized  to  perform  It 
raises  a  presumption,  in  favor  of  its  legality. 
People  V.  Schoonmaker  (Mich.)  75  N.  W. 
439,  72  Am.  St.  Rep.  560.  'The  testimony  of 
a  witness  present  at  the  marriage  is  ordinar- 
ily admissible  and  adequate  proof,  unless 
the  law  requires  offlcial  evidence.*  Wharton, 
Criminal  Evidence  (9th  Ed.)  §  173.  See,  also, 
Miles  V.  United  States,  103  U.  S.  304,  26  L. 
Ed.  481;  Nance  v.  State,  17  Tex.  App.  389; 
State  V.  Schaunhurst,  34  Iowa,  547;  3  Rice, 
Evidence,  §  529." 

12.  After  the  commission  of  the  acts  of 
adultery  charged  in  the  Information,  Julia 
Nelson  obtained  a  divorce  from  the  appel- 
lant. The  appellant  in  this  court  objects  to 
her  competency  as  a  witness  against  him  on 
the  ground  that  there  was  no  competent  proof 
of  a  divorce.  The  respondent,  on  the  other 
hand,  contends  that  she  was  a  competent 
witness,  whether  divorced  er  not,  as  the 
crime  of  living  in  a  state  of  adultery  ot  the 
part  of  the  husband  Is  a  crime  against  the 
wife,  and  therefore  by  the  express  terms  of 
the  statute  she  is  rendered  competent.  Wheth- 
er the  wife  is  a.  competent  witness  against 
the  husband  in  a  prosecution  of  this  kind  is 
an  important  question,  upon  which  the  au- 
thorities are  divided,  and  we  do  not  find  it 
necessary  to  decide  the  question  on  this  ap- 
peal. Testimony  was  offered  and  received 
to  the  effect  that  Julia  Nelson  was  not  the 
wife  of  the  appellant  at  the  time  of  the  trial, 
and  that  they  had  been  divorced.  The  only 
objection  interposed  to  this  testimony  was 
after  the  testimony  was  in,  and  upon  the 
ground  that  the  testimony  was  "incompetent, 
irrelevant,  and  immaterial."  This  objection 
was  not  smflScient  to  raise  the  question  that 
a  certified  copy  of  the  decree  of  divorce  was 
the  best  evidence  of  the  fact  that  a  divorce 
had  been  granted.  8  Ency.  of  PI.  &  Pr.  226; 
Kenosha  Stove  Co.  v.  Shedd,  82  Iowa,  540,  48 
N.  W.  933;  Guarantee,  etc.,  Co.  v.  Oalllher, 
12  Wash.  307,  41  Pac.  887;  Price  v.  Scott,  13 
Wash.  574,  43  Pac.  634;  Sackman  v.  Thomas, 
24  Wash.  660,  64  Pac.  819.  An  objection  of 
this  kind  will  not  be  entertained  for  the  first 
time  in  this  court.  Had  this  particular  ob-  ■ 
Jection  been  called  to  the  attention  of  the 
trial  court  it  might  readily  have  been  obvi- 
ated  by  producing  the   decree   of   divorce 


which  was  apparently  on  file  in  the  same 
court  Julia  Nelson  was  therefore  a  compe- 
tent witness  against  the  appellant,  except  as 
to  communications  made  by  one  to  the  other 
during  marriage,  and  It  is  not  claimed  that 
any  such  communications  were  offered  or  re- 
ceived. 30  Am.  &  Eng.  Ency.  of  Law,  950; 
Wharton  Evidence  (3d  Ed.)  §  429;  Greenleaf 
Evidence  (16th  Ed.)  §  337;  Inman  v.  State 
(Ark.)  47  S.  W.  558;  People  v.  Marble,  38 
Mich.  il7i  Chamberlain  v.  People,  23  N.  Y. 
85,  80  Am.  Dec.  255. 

13.  It  is  next  urged  that  Barney  Smith, 
the  husband  of  Paulina  Smith,  the  alleged 
paramour  of  the  appellant,  was  not  a  com- 
petent witness  against  the  appellant.  Pau- 
lina Smith  was  not  on  trial  or  charged  with 
crime,  and  this  Objection  is  not  tenable.  Un- 
derbill, Criminal  Evidence,  p.  234;  Wharton 
CMniinal  Evidence  (9th  Ed.)  §  396.  A  witness 
cannot  be  said  to  be  examined  for  or  against 
one  who  is  not  a  party  to  the  proceeding. 
People  V.  Langtree,  64  Cal.  256,  30  Pac.  813. 

14.  Paulina  Smith  was  offered  as  a  witness 
by  the  appellant,  and  denied  that  she  ever 
had  intercourse  or  lived  in  a  state  of  adultery 
with  him.  For  the  purpose  of  impeachment, 
the  state  offered  in  evidence  a  letter  written 
by  the  witness  to  her  husband,  in  Alaska, 
which  it  was  claimed  contained  certain  ad- 
missions inconsistent  with  her  testimony  at 
the  trial.  This  was  objected  to  on  the  ground, 
among  others,  that  it  was  a  communication 
between  husband  and  wife,  and  therefore 
incompetent  This  letter  was  produced  and 
offered  In  evidence  by  the  officers  of  the  state, 
and  had  therefore  lost  its  character  as  a  privi- 
leged communication.  Underhill,  Criminal 
Evidence,  p.  234;  Wharton,  Criminal  Evi- 
dence (9th  Ed.)  398;  State  v.  Hoyt,  47  Conn. 
518,  36  Am.  Rep.  89;  State  v.  Buffington,  20 
Kan.  509,  27  Am.  Rep.  193;  People  v.  Hayes. 
140  N.  Y.  484,  35  N.  E.  951,  23  L.  R.  A.  830, 
37  Am.  St.  Rep.  572.  Appellant  contends  that 
the  letter  was  not  competent  evidence  as 
against  him,  but  it  was  not  offered  for  that 
puri'ose.  It  was  offered  for  the  purpose  of 
contradicting  his  main  witness  on  the  ques- 
tion of  the  relations  existing  betiveen  her  and 
the  appellant,  and  her  testimony  as  to  such' 
relations  was  certainly  material.  In  view  of 
the  statements  attributed  to  both  the  appel- 
lant and  her  alleged  paramour  by  a  number 
of  the  witnesses,  we  think  the  letter,  though 
somewhat  enigmatical,  was  competent  to  go 
before  the  Jury. 

We  have  examined  the  instruction  given 
and  the  requests  refused,  and  are  satisfied 
that  the  law  was  fairly  and  correctly  given 
to  the  Jury,  and  that  the  substance  of  the 
appellant's  requests,  so  far  as  proper  or  ma- 
terial, was  eniliodied  in  the  charge  of  the 
court.  Owing  to  the  length  of  this  opinion, 
we  must  decline  to  review  the  testimony  on 
this  appeal,  further  than  to  say  that  we  have 
carefully  considered  it,  as  well  as  all  the  er- 
rors assigned,  and,  after  such  conslderationi 
we  feel  satisfied  that  every  right ^ofvtl^sJlC 
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cnsed  was  carefully  safeKtiarded  by  the  conrt 
below,  and  that  the  Terdict  is  fully  sustain- 
ed by  the  evidence. 
The  judgment  Is  therefore  affirmed. 

MOUNT,  a  J.,  and  FULLERTON,  HAJ>- 
LDT,  and  CROW,  JJ.,  concur.  BOOT,  J., 
concurs  in  the  result. 


(39  Wub.  SU) 

NOTES  «t  ox.  T.  DOUGLAS. 

(Supreme  Court  of  Washington.     July  24, 

1905.) 

1.  Advebss  Possession  —  Evidence  —  Bum- 

CIENCy. 

A  purchaser  located  the  land  on  the 
ground,  took  possession,  cleared,  and  fenced 
and  -planted  it  to  fruit  trees,  etc.  He  continued 
to  80  occupy  for  atx)ut  nine  years,  when  he  pro- 
cured a  surrey  to  be  made,  which  showed  that 
the  boundaries  of  the  land  as  located  extended 
over  on  the  land  of  adjacent  owners.  He  then 
improved  the  land  with  reference  to  the  new 
survey,  and  removed  the  improvements  from 
the  strip  outside  of  its  boundaries.  Two  years 
later  be  placed  a  house  on  the  strip.  Held,  that 
he'  did  not  acquire  by  adverse  possession  the 
strip  outside  of  the  boundaries  fixed  by  the 
survey. 

2.  Save — PossEsaioN— Abandonuent. 

There  was  an  abandonment  of  the  strip 
outside  of  the  boundaries  fixed  by  the  survey 
within  the  statutory  period  of  lu  years  fixed 
for  acquiring  land  by  adverse  possession. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  Russell  T.  Noyes  and  wife 
against  James  A.  Douglas.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed. 

Douglas,  Lane  &  Douglas  and  Richard 
Saze  Jones,  for  appellant.  Benson.  Hall  & 
Higgins,  for  respondents. 

RUDKIN,  J.  On  the  17th  day  of  Novem- 
ber, 1891,  the  plaintiffs  acquired  by  purchase 
lots  6  and  7  of  block  1  of  Wlrth's  Addition 
to  the  city  of  Seattle.  Soon  after  their  pur- 
chase they  located  the  lots  upon  the  ground, 
took  possession,  cleared  and  fenced  them, 
and  planted  them  to  fruit  trees,  grass,  and 
shrubbery.  They  continued  thus  to  occupy 
and  use  the  premises  until  some  time  in  the 
year  1900.  In  the  latter  year  the  plaintiffs, 
contemplating  the  construction  of  a  new 
house,  employed  one  George  F.  Cotterlll,  a 
civil  engineer,  to  make  a  survey  of  the  lots 
and  mark  the  boundaries.  By  this  survey 
the  lots  were  located  21  feet  east  and  3  feet 
south  of  the  original  location;  that  Is,  the 
original  location  overlapped  21  feet  on  lots 
4  and  6  to  the  west  and  3  feet  on  lot  8  to  the 
north.  The  plaintiffs  thereupon  graded  lots 
6  and  7,  and  constructed  their  house  thereon, 
with  reference  to  the  Cotterlll  survey,  and 
removed  the  trees  and  shrubs  and  all  im- 
praventents,  except  the  grass,  from  the  21- 
foot  strip  formerly  occupied.  Some  time  in 
the  year  1902  a  small  chicken  house  and 
yard,  which  had  theretofore  been  maintained 


on  lot  8,  was  remored  to  tbt  overlap  on  lot 
4,  and  extended  about  seven  feet  beyond  the 
overlap.  This  action  was  brought  by  the 
plaintiffs  against  the  defendant,  as  record 
owner  of  lots  4  and  5,  to  quiet  title  to  the 
21-foot  strip  above  described,  the  plaintiffs 
claiming  lots  6  and  7  by  virtue  of  their  deed, 
and  the  21-foot  strip  across  the  east  end  of 
lots  4  and  5  by  adverse  possession.  The 
plaintiffs  had  Judgment  in  accordance  with 
the  prayer  of  their  complaint,  and  the  de- 
fendant appeals. 

The  judgment  appealed  from  cannot  be 
sustained,  for  two  reasons:  First,  because 
no  adverse  possession  was  shown;  and,  sec- 
.ond,  because  there  was  a  substantial  aban- 
donment of  the  premises  in  controversy  with- 
in the  statutory  period.  Taking  into  consid- 
eration the  conduct  of  the  respondents  and 
all  the  surroimdlng  circumstances,  it  cannot 
be  said  that  their  possession  was  adverse. 
They  only  had  claim  or  color  of  title  to  the 
two  lots.  They  only  paid  taxes  on  the  two 
lots,  so  far  as  the  record  discloses.  As  soon 
as  they  contemplated  permanent  improve- 
ments, they  took  the  precaution  to  have  an 
accurate  survey  made  by  a  competent  sur- 
veyor. They  located  all  their  Improvements 
within  the  limits  of  the  lots  as  shown  by 
this  survey,  thus  showing  conclusively  that 
tliey  at  all  times  claimed  title  to  lots  6  and 
7  according  to  the  true  boundaries  when 
ascertained.  Under  what  pretense,  then,  can 
they  claim  title  to  property  lying  without 
the  boundaries  of  the  two  lots?  We  think 
these  facts  bring  the  case  within  the  deci- 
sions of  this  court  in  Suksdorf  v.  Humphrey, 
36  Wash.  1,  77  Pac.  1071,  and  WUcox  v. 
Smith  (Wash.)  80  Pac.  803,  where  the  rule 
applicable  in  such  cases  Is  thus  stated:  "If 
one  by  mistake  inclose  the  land  of  another, 
and  claim  It  as  his  own,  his  actual  posses- 
sion will  work  a  dlsselsure;  but  if,  ignorant 
of  the  boundary  line,  he  makes  a  mistake  in 
laying  his  fence,  making  no  claim,  however, 
to  the  lands  up  to  the  fence,  but  only  to  the 
true  line  as  it  may  be  subsequently  ascer- 
tained, and  it  turns  out  that  he  has  inclosed 
the  lands  of  the  adjoining  proprietor,  bis 
possession  of  the  land  Is  not  adverse."  Fur- 
thermore, we  think  the  testimony  clearly 
shows  a  substantial  abandonment  of  the  strip 
of  land  In  controversy  within  the  statutory 
period  of  10  years.  As  soon  as  the  mistake 
In  the  boundary  was  discovered,  the  respond- 
ents immediately  removed  all  their  Improve- 
ments and  everything  removable  from  the 
disputed  tract.  Some  two  years  later  they 
moved  a  small  chicken  house  and  yard  from 
lot  8,  not  owned  by  them,  and  located  the 
same  on  this  tract;  but  for  at  least  two  years 
before  the  statute  had  run  its  course  this 
strip  was  uninelosed,  and  the  improvements 
thereon  were  Inslgniflcant  in  character  and 
value,  and  wholly  insufflcient  In  law  to  chal- 
lenge the  attention  of  the  owner  or  a  pur- 
chaser to  the  fact  that  the  premises  were 
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court  In  Blake  t.  Shrlver,  27  Wash.  593,  68 
Pac.  330:  "The  whole  testimony  convinces 
us  that  the  claimant,  when  he  went  there, 
simply  squatted  upon  the  land  for  present 
convenience;  that  he  had  no  color  of  title  or 
claim  of  right  to  it  in  any  sense  whatever; 
that  he  did  not  even  Intend  or  think  of  ob- 
taining title  to  it,  by  the  statute  of  limita- 
tions or  In  any  other  way,  at  the  time  he 
settled  upon  it,  or  for  many  years  thereafter; 
that  the  occupation  was  purely  permissive 
by  reason  of  the  circumstances  which  we 
have  above  portrayed;  and  that  it  was  the 
intention  upon  the  part  of  these  claimants  to 
reap  the  benefit  to  which  they  are  not  enti- 
tled by  now  claiming  an  adverse  possession 
for  ten  years.  It  is  not  such  strolling,  strag- 
gling occupancy  as  is  shown  by  the  testi- 
mony in  this  case  that  constitutes  a  notice 
of  adverse  possession.  It  Is  the  history  of 
most  cities  of  this  country  that  where  lands 
"are  lying  Idle,  eitlier  from  being  held  by  non- 
residents or  from  being  tied  up  In  lengthy 
litigation,  a  certain  class  of  people  squat 
upon  them  and  build  for  present  use  what 
are  called  shacks  or  shanties,  and  are  fre- 
quently not  disturbed  for  many  years.  And 
this  was  exactly  the  condition  of  affairs  in 
Spokane  in  reference  to  these  lands  in  dis- 
pute. It  Is  not  conducive  to  public  morals 
to  allow  a  stranger  to;  take  possession  of 
property  which  is  in  dispute  between  two 
citizens,  and  claim  that  it  Is  his  because  the 
owner  has  a  controversy  over  it  with  some 
one  else.  Even  if,  under  such  circumstan- 
ces, adverse  possession  could  ripen  into  title 
by  reason  of  large  improvements  which 
would  necessarily  challenge  the  attention  of 
the  owner  as  being  inconsistent  with  any 
other  theory  than  that  of  ownership  on  the 
pert  of  the  builder,  no  such  notice  Is  given  In 
this  case,  where  the  testimony  shows,  as  do 
the  findings  of  the  court,  that  the  improve- 
ments were  insignificant  ih  character  and 
value,  and  were  only  necessary  to  the  occu- 
pancy of  these  lots  as  a  place  of  residence." 

For  the  foregoing  reasons  the  judgment  is 
reversed,  with  directions  to  enter  a  decree 
quieting  the  title  of  the  appellant  to  the  dis- 
puted tract  as  prayed  in  his  answer. 

MOUNT,  C.  J.,  and  CROW,  FULLERTON, 
HADLEY,  and  ROOT,  JJ.,  concur. 


(39  Wash.  233) 

STATE  ex  rel.   HAMMOND  v.  ROSS,  Com- 
missioner of  Public  Lands. 

(Supreme  Court  of  Washington.     July  19, 
1905.) 

FiSn— 0Y8TBB     COKMISSIONS— StATDTES  —  RE- 
PEAL. 

Act  March  16,  1903  (Laws  1903,  p.  340, 
c.  166).  creating  the  state  oyster  commission 
and  defining  its  powers  and  duties,  and  givinK 
it  full  control  over  existing  oyster  reserves,  and 
authorizing  it  to  establi-sh  oyster  reserves  for 
the  future,  entirely  repeals  Laws  1807.  p.  298, 
c.  107,  providing  for  the  appointment  of  county 


boards  of  oyster  land  commissioners,  with  which 
it  is  inconsistent,  and  the  provisions  of  which 
it  sopplants. 

Appeal  from  Superior  Court,  Thurston 
County ;  O.  V.  Linn,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
T.  W.  Hammond,  against  E.  W.  Ross  (substi- 
tuted for  S.  A.  Callvert),  as  Commissioner  of 
Public  Lands.  From  a  judgment  awarding 
the  writ,  defendant  appeals.    Affirmed. 

John  D.  Atkinson,  A.  J.  Falknor,  E.  C. 
Macdonald,  and  Welsh  Bros.,  for  appellant 
B.  F.  Eeuston,  for  respondent. 

MOUNT,  C.  J.  This  appeal  Is  from  a 
judgment  of  the  lower  court,  commanding 
the  Commissioner  of  Public  Lands  to  act  up- 
on an  application  of  relator  to  purchase  cer- 
tain tide  lands,  without  reference  of  said  ap- 
plication to  the  county  board  of  oyster  land 
commissioners  of  Pacific  county.  The  only 
question  in  the  case  is  whether  or  not  the 
act  of  March  11,  1897,  entitled  "An  act  to  se- 
cure to  the  public  the  continued  use  of  nat- 
ural oyster  beds,"  is  superseded  and  repeal- 
ed by  implication  by  the  act  of  March  16, 
1903,  entitled  "An  act  to  create  a  state  oys- 
ter commission,  to  define  Its  duties  and 
powers,  to  provide  for  the  protection  and 
management  of  the  state  oyster  land  re- 
serves, to.  create  a  fund  to  be  known  as  the 
'Oyster  Fund,'  providing  for  the  issue  of 
license  to  take  oysters  from  the  state  oyster 
land  reserves,  providing  for  a  penalty  for 
violation  of  the  provisions  of  this  act,  mak- 

{  ing  an  appropriation,  and  declaring  an  emer- 

;  gency." 

i      The  act  of  1897,  which  is  found  on  page 

i  298  of  the  Laws  of  1897,  provides  for  the  ap- 
pointment by  the  Governor  of  county  boards, 
consisting  of  three  persons,  to  be  known  as 
the  "Board  of  Oyster  Land  Commissioners." 
The  second  section  of  the  act  is  as  follows: 
"In  case  of  application  to  purchase  oyster 
lands,  the  State  Commissioner  of  Public 
Lands  shall,  at  the  time  of  publication  of  no- 
tice of  application  to  purchase,  require  the 
county  board  of  oyster  land  commissioners 
to  Immediately  Inspect  the  land  applied  for 
and  report  to  the  Commissioner  of  Public 
Lands  their  findings  as  to  the  following 
facts:  First:  Whether  the  land  or  any 
portion  thereof  is  a  natural  oyster  bed. 
Second:  Whether  It  be  necessary,  in  order 
to  secure  adequate  protection  to  smy  natural 
oyster  bed,  to  retain  In  the  public  domain 
the  land  the  application  for  the  purchase  of 
which  has  been  made,  or  any  portion  there- 
of." Third:  Whether  the  land  or  any  por- 
tion thereof,  having  been '  a  natural  oyster 
bed  within  ten  years  past,  may  reasonably 
be  expected  to  again  become  such  within  ten 
years  in  the  future."  The  act  then  provides 
for  the  procedure.  In  case  any  of  the  ques- 
tions are  answered  In  the  affirmative.  Sec- 
tion 6  provides  for  the  survey  and  platting 
of  natural  oyster  beds  and  lands  adjacent 
thereto,  sufficient  for  their  protection.    Sec- 
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tion  7  provides  that  tbe  Coinniissioner  of  Pub- 
lic Lands  shall  declare  such  lands  natural 
oyster  bed  reserves,  and  reserved  from  sale, 
lease,  or  conveyance.  The  balance  of  the 
act  defines  natural  oyster  beds,  and  the  pow- 
ers and  duties  of  the  board  of  oyster  land 
colnmlsaloners  In  reference  to  caring  for, 
protecting,  and  replenishing  the  same,  and 
for  the  prosecution  of  offenders  under  the 
act. 

The  act  of   1903,  which  Is  found  in  the 
Laws  of  that  year  beginning  on  page  340,  | 
provides  for  the  creation  of  a  state  oyster  ■ 
commission,  to  consist  of  the  Governor,  the  I 
Commissioner  of  Public  Lands,  and  the  Fish 
Commissioner.    Sections  2,  3,  and  4  provide  ] 
for  the  keeping  of  records  of  all  meetings  of 
the  board,  and  the  times  and  place  of  meet-  I 
Ing,  and  the  number  which  shall  constitute 
a  quorimi  to  render  a  decision.    Sections  5 
and  6  provide  as  follows: 

"Sec.  5.  It  shall  be  the  duty  of  tbe  state 
oyster  commission,  and  they  shall  have  pow- 
er to:    (1)  Examine  all  existing  oyster  re-  ' 
serves  and  to  do  or  cause  to  be  done  such 
things  as  may  be  deemed  advisable,  to  con-  ' 
serve,  protect,  and  develop  said  reserves  as 
now  established,  and  that  may  be  hereafter 
established,  and  to  mal:e  such  rules  and  reg- 
ulations as  may  be  found  necessary  or  de-  ! 
slrable  to  carry  Into  effect  the  provisions  of  | 
this    act.    (2)  To    Immediately    examine    all 
tide  or  oyster  lands  belonging  to  the  state  ; 
(except  tide  lands  of  the  first  class  and  lands  ; 
hereinabove    provided    for)    and    to    survey,  i 
plat,  and  establish  thereon  what  shall  be  and  i 
constitute    oyster    reserves    for    the   future. 
(3)  To  cause  a  survey  or  re-survey  of  all  the 
state  oyster   land  reserves  now  existing  or  | 
to  be  established  by  the  said  commission,  to 
be  made  before  the  first  day  of  October,  1903. 
or  as  soon  thereafter  as  possible,  and  shall 
have  each  angle  of  the  boundary  line  indi- 
cated by  a  stone  of  not  less  than  one  hun- 
dred pounds  In  weight  and  marlced  with'  tbe 
letters  S.  R.  cut  thereon  In  letters  not  less 
than   three    Inches    long   and   one-half   inch 
deep,  and  to  cause  all  oyster  reserves  to  be 
platted,  said  plats  to  be  file<l  in  the  office  of  I 
the  Commissioner  of  Public  Lands  and  In  the  | 
office  of  the  auditor  of  the  county  wherein 
said    reserves   are    located;     and    in    cases 
where  the  adjoining  lands  are  used  In  whole 
or  in  part  by  private  individuals  for  the  pro- 
duction   of    oysters,    stakes    shall    be    kept 
standing  on  all  of  the  angles  of  the  bound- 
ary, the  tops  of  which  shall  be  at  least  four 
feet   above   high   tide.    (4)  Said   commission 
may,  when  it  seems  to  them  advisable,  close 
any  portion  of  any  of  the  reserves  against 
the  removal   of  oysters   for   any   period   of 
time,  not  longer  than  two  years  at  one  time: 
Provided,  that  such  closed  periods  may  be 
thereafter  renewed,  from  time  to  time,  not 
exceeding  In  all  four  years,  by  the  commis- 
sion.    (5)  To   care   for    and    protect   all    re- 
serves and  to  re.seed  and  ret)lant  such  as  are 
in  need  of  seed.    (6)  To  employ  such  patrol- 


men and  deputies  as  may  be  necessary  for 
the  protection  of  oyster  reserves  and  collect 
licenses  and  payment  for  seed  oysters  and  to 
define  their  duties. 

"Sec.  6.  The  tide  land  within  all  oyster  re- 
serves established  and  surveyed  and  platted 
by  said  state  oyster  commission  shall  be  for- 
ever reserved  from  sale  or  lease." 

Section  7  provides  for  a  license  to  (take 
said  oysters,  and  sections  8,  9,  10,  and  11 
provide  for  the  time  for  taking  seed,  and 
what  tbe  application  therefor  shall  contain, 
the  provisions  of  the  license,  and  the  fee 
therefor  which  Is  a  different  fee  from  the 
one  provided  for  in  the  act  of  1807.     Section 

12  provides  for  an  oyster  fund,  and  section 

13  provides  for  a  penalty  for  a  violation  of 
tbe  act  by  any  person.  This  is  a  different 
penalty  from  the  one  provided  in  the  act  of 
1897.  Section  14  makes  an  appropriation 
for  carrying  the  act  into  effect 

There  is  no  repealing  clause  to  the  later 
act,  nor  Is  there  any  reference  therein  to  any 
other  act  or  to  any  subordinate  body  having 
charge  of  any  of  the  oyster  lands  belonging 
to  the  state.  This  later  act  gives  the  whole 
of  the  state  oyster  lands  into  the  hands  of 
the  state  oyster  commission,  with  plenary 
power  to  "examine  all  existing  oyster  re- 
serves and  to  do  or  cause  to  be  done  such 
things  as  may  be  deemed  advisable  to  con- 
serve, protect,  and  develop  said  reserves  as 
now  establisbed,  and  that  may  be  hereafter 
established,  and  to  make  such  rules  and  reg- 
ulations as  may  be  found  necessary  or  desir- 
able to  carry  Into  effect  the  provisions  of 
this  act,"  and  to  establish  on  all  tide  lands, 
except  tide  lands  of  the  first  class,  oyster  re- 
serves for  the  future.  The  duties  of  the 
state  oyster  commission,  in  reference  to  car- 
ing for  and  protecting  the  oysters  and  seed, 
are  practically  the  same  as  those  of  the 
county  board  of  oyster  land  commissioners 
under  the  old  act.  The  fee  for  licenses  to 
take  seed  is  different,  and  the  price  of  seed 
gathered  is  different,  vmder  the  new  act,  and 
the  penalty  for  a  violation  of  the  same  provi- 
sion in  the  two  acts  is  different  It  Is  ap- 
parent from  a  reading  of  the  two  acts  that 
they  cannot  stand  together  in  regard  to  pro- 
tection, management,  and  control  of  the  oys- 
ter reserves.  The  Legislature  of  1003  clear- 
ly Intended  to  give  the  whole  control  of  these 
reserves  into  the  bands' of  the  state  oyster 
commission,  to  the  exchision  of  the  county 
board  of  oyster  land  commissioners,  under 
the  act  of  1897. 

But  It  is  argued  by  appellant  that  there  is 
no  provision  in  the  act  of  1903,  covering  the 
provisions  contained  in  section  2  of  the  act 
of  1897  above  quoted,  relating  to  the  sale  of 
tide  or  oyster  lands.  It  is  true  that  there  Is 
no  express  provision  of  that  kind  In  the  act 
of  1003.  The  provisions  in  section  2  of  the 
act  of  1897  were  clearly  for  the  purpose  of 
preventing  the  sale  of  tide  lands  which  were 
natural  oyster  beds,  and  which  were  neces- 
sary   for   the 
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■jrhidi  might  reasonably  be  expected  to  be- 
come such  beds,  where  applicatlbna  were 
filed  to  purchase  tide  lands  from  the  Com- 
missioner of  Public  Lands  under  other  laws 
providing  for  the  condltionql  sale  of  certain 
tide  lands  fit  for  oyster  culture.  Some  such 
provision  as  that  contained  In  section  2  of 
the  act  of  1807  was  necessary  to  give  the 
oyster  commissioners  control  of  the  natural 
oyster  beds.  The  sale  of  tide  lands  was 
vested  in  the  Commissioner  of  Public  Lands, 
and  not  In  tbe  board  of  oyster  land  commis- 
sioners. Applications  were  referred  to  that 
board,  so  that  natural  oyster  beds  which  had 
not  been  declared  such  might  not  be  sold. 
The  provisions  were  necessary  for  the  pur- 
pose of  control  tfnd  preservation  of  the  oys- 
ter beds  by  the  board  of  oyster  land  commis- 
sioners, and  were  for  no  other  purpose. 
These  provisions  were  not  independent  pro- 
visions, capable  of  enforcement,  when  the 
substantial  law  failed.  The  power  of  con- 
trol being  now  vested  Id  the  state  oyster 
commission  by  tbe  later  act,  the  provisions 
of  the  earlier  act,  relating  to  the  powers  of 
the  old  board,  must  necessarily  fail.  Fur- 
thermore, while  the  act  of  1903  is  more  gen-  i 
eral,  we  think  that  the  provision  of  section 
6,  which  reads  that  the  state  oyster  commis- 
sion shall  have  power  "to  do  or  cause  to  be 
done  such  things  as  may  be  deemed  advisa- 
ble to  conserve,  protect,  and  develop  said  re- 
serves as  are  now  established  and  that  may 
hereafter  be  established,  and  to  malce  such 
rules  and  regulation  as  may  be  found  neces- 
sary or  desirable  to  carry  Into  effect  the  pro- 
visions of  this  act,"  includes  the  power  to 
pass  upon  tbe  questions  contained  in  section 
3  of  tbe  act  of  1897,  and  other  questions  of 
that  character  going  to  the  protection  of 
natural  oyster  beds.  We  ase  of  the  opinion, 
therefore,  that  all  the  provisions  of  the  act 
of  1897  above  referred  to  are  covered  by  the 
subsequent  act  of  1903,  and  that  tbe  former 
act  is  entirely  repealed  by  the  enactment  of 
the  later  law.  The  county  board  of  oyster 
land  commissioners,  therefore,  have  no  fur- 
ther authority  under  tbe  law. 
The  Judgment  appealed  from  is  affirmed. 

CROW.   ROOT,   FDLLERTON,  RDDKIN, 
and  HADLET,  JJ.,  concur. 


(1  Cal.  App.  126) 

GIBSON  V.  TWADDLE  et  al. 

(Court  of  Appeal,   Third  District,   California. 
June  3,  1905.) 

1.  Elections  — Canvassing    Board— Recoh- 
VENTioN— Mandamus. 

When  a  board  of  supervisors,  authorized 
by  Pol.  Code.  S«  1278-1284.  to  act  as  a  can- 
vassing board,  has  completed  its  labors  and 
adjonrned  sine  die,  it  cannot  he  compelled  by 
mandnmus  to  reconvene  and  permit  election  of- 
ficers to  sign  and  attest  a  tally  sheet,  which 
they  had  omitted  to  sign  and  attest  as  required 
by  section  1200,  on  account  of  which  the  hoard 
refused  to  canvass  tbe  returns  or  count  the 
votes  of  tbe  precinct. 


2.  Same  —  Cbbtificatb  of  Ei.ectioh  —  Con- 
clusiveness—Cancellation.  ( 
When  a  board  of  supervisors,  authorized 
by  Pol.  Code,  $$  1278-1284,  to  act  as  a  can- 
vassing J)oard,  has  issued  a  certificate  of  elec- 
tion, it  is  prima  facie  evidence  of  the  right  of 
the  holder  to  the  office,  and  the  onjy  remedy  for- 
setting  aside  or  canceling  the  certificate  is  that 
provided  by  Code  Civ.  Proc.  §  1111  et  seq.,  re- 
lating to  election  contests. 

[Ed.  Note. — For  ca-ses  in  point,  see  vol.  18, 
Cent.  Dig.  Elections,  fi  242,  243.] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; W.  B.  Wallace,  Judge. 

Petition  by  J.  F.  Gibson  against  T.  B. 
Twaddle  and  others  for  a  writ  of  mau- 
damus.  Prom  a  judgment  In  favor  of  de- 
fendants,  petitioner  appeals.    Affirmed. 

Rehearing  denied  by  Supreme  Court  July 
25,  1905. 

O.  G.  Lamberson  and  H.  B.  McClure,  for 
appellant.  M.  B.  Power,  Hannah  &  Miller, 
and  Bradley  &  Farnsworth,  for  respondents. 

Mclaughlin,  J.  The  appellant  and  one 
Crowley  were  candidates  for  assessor  of 
Tulare  county  at  the  general  election  held 
In  1902.  The  respondents  are  members  of 
the  board  of  supervisors  of  Tulare  comity, 
and  as  such,  on  November  10,  1902,  met  for 
the  purpose  of  canvassing  the  election  re- 
turns, pursuant  to  section  1278  et  seq.  of 
the  Political  Code.  At  that  time  the  returns 
from  all  the  precincts  in  the  county  had  been 
received,  and  the  board  proceeded  to  canvass 
the  same.  When  Liberty  precinct  was  reach- 
ed, it  was  found  that  the  tally  sheet  had 
not  been  signed  or  attested  by  any  of  the 
members  of  the  election  board,  as  required 
by  section  1260  of  the  Political  Code.  The 
board  of  supervisors  refused  to  canvass  tbe 
returns  or  count  the  votes  of  that  precinct, 
but  canvassed  the  returns  from  all  other  pre- 
cincts In  the  county.  Finding,  upon  the  com- 
pletion of  such  canvass,  that  Crowley  had 
received  a  majority  of  all  the  votes  cast, 
they  declared  him  elected,  and  directed  that 
a  certificate  of  election  issue  to  him.  Had 
the  votes  of  Liberty  precinct  been  counted, 
appellant  would  have  had  three  majority 
on  the  face  of  the  returns.  On  November 
11th,  while  the  board  of  supervisors  was  still 
canvassing  said  returns,  the  election  officers 
of  Liberty  precinct  appeared  before  them, 
and  aslccd  permission  to  sign  and  attest 
the  tally  sheet  This  was  after  the  returns 
from  said  precinct  had  been  opened  and 
passed.  Tbe  boai-d  of  canvassers  refused  to 
allow  the  election  officers  to  sign  or  attest 
the  tally  sheet,  and  proceeded  with  tbe  can- 
vass. On  December  3,  1902,  after  the  can- 
vass of  said  returus  had  been  fully  com- 
pleted, and  after  the  result  had  been  de- 
clared and  the  certificate  of  election  had 
Issued  to  Crowley,  this  action  was  brought. 
The  appellant  In  his  petition  recited  the 
above  and  other  pertinent  facts,  and  prayed 
that  a  writ  of  mandate  might  issue  to  the 
reaiwndeuts,  as  a  board  of  supervisors,  coiijf'^ 
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manding  them  to  permit  the  election  officers 
of  Liberty  precinct  "to  sign  said  tally  list, 
and  thereupon  to  canvass  and  count  the  re- 
turns of  said  election  from  said  Liberty  pre- 
cinct." To  this  petition  respondents  de- 
murred, upon  the  grounds  that  no  cause  of 
action  was  stated,  and  that  petitioner  had 
a  plain,  speedy,  and  adequate  remedy  in  the 
ordinarj'  course  of  the  law.  The  demurrer 
Avas  sustained,  and  from  the  Judgment  there- 
upon entered,  denying  the  writ,  this  .appeal 
was  taken. 

The  writ  of  mandate  will  issue  to  a  board 
of  supervisors  to  compel  the  performance 
of  an  act  which  the  law  specially  enjoins  as 
a  duty  resulting  from  their  office,  and  then 
only  where  there  is  not  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of 
the  law.  Code  Civ.  Proc.  $f  1085, 1086.  The 
returns  referred  to  in  section  1268  of  the 
Political  Code  "are  the  sealed  packages  con- 
taining the  regular  lists,  papers,  and  ballots," 
prescribed  by  sections  1261  and  1263  of  the 
same  Code.  In  canvassing  such  returns  the 
board  has  no  authority  "to  consider  anything 
but  the  returns  before  it"  It  has  no  Judi- 
cial powers.  The  duties  of  canvassers  are 
simply  to  add,  and  ascertain  by  calculation, 
tlie  number  of  votes  given  for  any  office. 
They  were  not  authorized  to  decide  In  any 
other  mode  than  by  an  examination  of  the 
returns  made  to  them  according  to  law.  They 
are  not  required,  or  authorized,  to  hear  wit- 
nesses or  weigh  evidence.  They  have  no 
power  to  canvass,  as  election  returns,  any 
papers  not  duly  authenticated  In  the  mode 
prescribed  by  law.  An  attempted  canvass, 
in  which  the  result  declared  was  based  on 
papers  not  thus  authenticated,  may  be  treat- 
ed as  a  nullity  by  the  party  injured."  People 
v.  Stewart,  132  Cal.  285.  64  Pac.  285.  If  the 
powers  of  a  board  of  supervisors  are  thus 
limited,  It  is  Indeed  difficult  to  conceive  how 
It  can  be  their  duty  to  allow  persons  who 
voluntarily  appear  before  them  to  add  to  or 
subtract  from  the  "returns  made  to  them  ac- 
cording to  law."  If  they  can  only  act  on 
papers  "duly  authenticated  as  required  by 
law,"  they  are  certainly  under  no  obligation 
to  permit  a  post  factum  authentication.  If 
they  can  only  "add,  and  ascertain  by  cal- 
culation, the  number  of  votes  given  for  any 
office,  by  an  examination  of  the  returns 
made  to  them,"  according  to  sections  1200 
to  1264,  Inclusive,  of  the  Political  Code,  it 
is  clear  that  they  cannot  be  compelled  by 
mandate  to  ascertain  such  fact  In  another 
way.  Pacheco  v.  Beck,  52  Cal.  7;  Carlson 
V.  Burt,  111  Cal.  131.  43  Pac.  583.  There- 
fore the  acts  here  sought  to  be  compelled  are 
not  specially  enjoined  by  law.  nor  are  they 
duties  resulting  from  the  office  of  super- 
visor. 

Turning  to  the  other  point,  we  are  at  a 
loss  to  see  how  a  writ  of  mandate  can  be 
a  panacea  for  appellant's  legal  ills,  much 
less  the  only  plain,  speedy,  and  adequate 
remedy   he  can   invoke.    Boards   of  super- 


visors. In  canvassing  retams,  most  com- 
mence and  conclude  their  labors,  as  required 
by  sections  1278  to  1284,  Inclusive,  of  the 
Political  Code.  When  this  has  been  done, 
their  functions  as  a  canvassing  board  cease, 
and  we  have  found  no  law  which  even  hints 
that  they  may  reconvene  for  the  purpose  of 
recanvassing  the  returns  and  annulling  the 
certificate  of  election  previously  Issued.  We. 
are  positive  that  they  cannot  be  compelled 
to  do  so  by  mandamus,  and  it  Is  only  in  this 
way  that  appellant  could  be  benefited  by 
this  proceeding.  This  special  body,  bom  of 
the  law  for  a  special  purpose,  had  adjourned 
sine  die  before  this  action  was  commenced, 
and,  unless  it  could  be  revlvlfled  and  com- 
pelled to  undo  Its  work, .  mandate  would  be 
futile.  Appellant's  adversary  held  a  cer- 
tificate which  was  prima  facie  evidence  of 
Ills  right  to  the  office,  and  relief  must  be 
inadequate,  unless  this  certificate  could  be 
cancded.  Crowley  had  been  "declared  elect- 
ed," and  section  1111  et  seq.  of  the  Code  of 
Civil  Procedure  certainly  provide  a  plain, 
speedy,  and  adequate  remedy  in  such  cases. 
In  our  opinion,  these  sections  provide  the  ex- 
clusive remedy  for  setting  aside  or  cancel- 
ing the  certificate  of  election  Issued  as  a 
resalt  6t  the  official  canvass  by  the  board  of 
supervisors.  Sweeny  v.  Adams,  141  CaL  560, 
75  Pac.  182.  To  hold  otherwise  must  lead 
to  incongruous  results.  If  appellant  could 
seek  and  procure  a  cancellation  or  amend- 
ment of  the  certificate  of  election  through 
mandamus,  then  certainly  any  other  citizen 
could  invoke  the  remedy  permitted  under  the 
sections  last  cited,  and  ask  Judgment  accord- 
ing to  the  terms  of  section  1122,  Code  Civ. 
Proc.  It  might  frequently  happen,  if  this 
was  allowable,  that  the  face  of  the  returns 
would  authorizes  such  cancellation,  while  a 
count  of  the  ballots  would  compel  a  very 
dlfFerent  result  in  the  other  proceeding.  In 
that  event  there  would  be  divergent  Judg- 
ments affecting  the  same  office  or  right. 
This  would  be  Intolerable.  The  law  will 
bear  no  such  construction,  and,  if  It  would, 
the  law  demands  that  It  be  given  an  Inter- 
pretation which  will  avoid  absurd  results. 
The  Judgment  Is  affirmed. 

We   concur:     CHIPMAN,   P.  J.;  BUCK- 
LES, J. 

(1  Cal.  App.  57) 

In  re  STEWARD'S  ESTATE. 

FIFE  V.  CLEVELAND. 

(Court  of   Appeal,   First   District,   California. 

May  29,  1905.) 

1.  Estates  of  Decedents— Oboeb  fob  Salb 
OF  Realty  —  Pebsons  Intebested  —  Gbas- 
TEE  of  Heib. 

Code  Civ.  Proc.  {  1678,  provides  that  par- 
tition or  distribution  of  real  estate  may  be 
made,  although  some  of  the  original  heirs  have 
conveyed  their  shares  to  other  persons,  and 
that  such  shares  must  be  assigned  to  the  per- 
son holding  the  same,  as  if  they  had  been  the 
heirs;    and  section  1540  provides  that,   on  a 
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petitfon  for  tbe  sal«  of  land  of  a  decedent,  the 
cooit  must  hear  and  examine  the  allegations 
and  proofs  of  all  persona  interested  in  the  es- 
^  tate,  who  may  oppose  the  application.  Held, 
that  the  grantee  of  an  heir  of  deceased  was 
entitled  to  oppose  an  application  for  an  order 
(or  the  sale  of  real  estate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent  Die.  Executors  and  Administrators,  {{ 
1275,  1276,  12S3,  1381,  1382.] 

2.  SikUE— Partt  in   Interest— Evidbnci  or 
Interest— Dekd. 

On  an  applic.ition  by  an  administrator  for 
a  sale  of  lands  of  the  estate,  an  objection  at 
Ate  hearing  to  the  introduction  in  evidence  of  a 
deed  to  one  who  appeared  in  opposition  to  the 
order,  on  the  ground  that  it  did  not  appear 
that  such  person's  grantor  had  any  interest  in 
the  estate,  was  fully  overcome  by  the  averment 
in  the  administrator's  petition  that  the  grantor 
WRS  the  husband  bf  the  deceased. 

3.  Same— Admissibility    of   Deed— Advebsb 
Rights. 

Where,  on  an  application  by  an  adminis- 
trator for  a  sale  of  lands  of  the  estate,  the 
application    was   opposed   by   one   claiming   as 

{;rantee  of  an  heir,  the  admission  of  her  deed 
a  evidence  did  not  involve  the  determination 
of  any  advenie  claim  to  the  property. 

4.  Estates  of  Decedents — Saue  or  Lirds— 
Review  of  Decision. 

The  decision  of  the  superior  court  on  a 
question  whether  it  would  be  for  the  advantage, 
benefit,  and  best  interests  of  a  decedent's  estate 
to  order  a  sale  of  both  parcels  of  real  estate, 
or  only  of  one,  was,  so  far  as  it  depended  upon 
inferences  to  bi  drawn  from  the  situation  of 
the  property  or  of  the  parties  interested,  not 
open  to  review. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators,  St 
1295,  1476.] 

Appeal  from  Superior  Court,  Santa  Cms 
Comity;  Lucas  F.Smitb,  Judge. 

Proceedings  on  the  settlement  of  tbe  es- 
tate of  Sarah  P.  Steward,  deceased.  Petition 
of  George  C.  Cleveland,  administrator,  to  sell 
real  estate.  From  an  order  sustaining  ob- 
jections of  Alice  B.  Fife,  tbe  administrator 
appeals.    Affirmed. 

Rehearing  denied  by  Supreme  Court  July 
25,  1906. 

Cbas.  B.  Younger.  Jr.,  for  appellant  Mar- 
tin &  Gardner  and  Lindsay  &  Netberton,  for 
respondent 

HARRISON,  P.  J.  Tbe  appellant,  as  ad- 
ministrator of  tbe  estate  of  tbe  above-named 
decedent,  presented  to  tbe  superior  court  a 
petition  for  an  order  for  tbe  sale  of  the  real 
estate  belonging  to  said  estate.  In  bis  peti- 
tion be  set  fortb  that  the  said  real  estate 
consisted  of  two  parcels,  one  in  tbe  county 
of  Santa  Cruz,  and  tbe  other  In  tbe  county 
of  Inyo;  tbat  It  was  necessary  to  sell  one  of 
tbe  parcels  for  tbe  purpose  of  paying  tbe 
expenses  of  administration  already  Incurred 
and  tbose  yet  to  be  Incurred;  tbat  tbe  beirs 
at  law  of  tbe  deceased  were  upwards  of  20 
In  number,  and  tbat  neither  of  said  pieces 
of  real  property  could  be  subdivided  between 
tbem  with  advantage;  and  tbat  for  this  rea- 
son It  was  for  tbe  benefit  and  best  Interests 
of  the  estate'  and  tbose  interested  therein 


tbat  all  of  tbe  real  eslate  should  be  sold;  and 
he  therefore  prayed  for  an  order  directlQg 
blm  to  sell  both  parcels.  Upon  the  day  ap- 
pointed for  the  hearing  of  the  petition,  tho 
respondent  appeared  and  filed  an  opposition 
thereto,  setting  forth  that  she  bad  an  Inter- 
est In  tbe  estate  by  virtue  of  a  conveyance 
of  the  Santa  Cruz  property  ,and  of  an  Inter- 
est In  tbe  Inyo  property,  made  to  ber  by  one 
of  the  heirs  at  l^w  of  the  deceased  subse- 
quent to  ber  death;  tbat  tbe  value  of  the 
Inyo  property  was  suffl>?lent  to  pay  all  tbe 
debts  and  expenses  of  administration  of  tbe 
estate;  and  tbat  It  was  for  that  roimn  un- 
necessary to  sell  the  Santa  Cruz  property. 
Tbe  administrator  objected  to  tbe  entertain- 
ing or  hearing  by  tbe  court  of  this  opposition 
to  bis  petition,  on  tbe  ground  that  tbe  mat- 
ters set  forth'  therein  did  not  state  sufficient 
objections  to  .granting  tbe  same,  and  tbat  the 
contestant  was  not  a  person  interested  in  tbe 
estate,  and  that  tbe  court  had  no  authority 
In  this  proceeding  to  hear  or  determine  ad- 
verse or  hostile  claims  to  real  property  of  tbe 
estate.  Tbe  court  overruled  the  objections, 
and  proceeded  to  hear  tbe  evidence  in  sup- 
port of  tbe  petition  and  the  opposition  there- 
to. It  was  sbown  that  the  Inyo  lot  had  been 
appraised  at  $900  and  the  Santa  Cruz  lot 
at  $700,  and  that  these  were  the  values  of 
the  respective  lots  at  tbat  time;  tbat  after 
the  death  of  the  decedent  one  of  her  heirs 
had  executed  to  Mrs.  Fife,  the  contestant,  a 
deed  of  conveyance,  which  purported  to  con- 
vey to  ber  the  Santa  Cruz  property;  and  the 
court  found  that  the  expenses  of  administra- 
tion already  Incurred  amounted  to  $200,  and 
tbat  those  to  be  Incurred  would  amount  to 
$250.  Tbe  court  thereupon  made  an  order, 
authorizing  the  administrator  to  sell  the  real 
estate  In  Inyo  county,  and  denying  his  peti- 
tion for  a  sale  of  the  Santa  Cruz  property, 
"upon  the  ground  tbat  the  title  to  the  same 
Is  In  litigation  and  undetermined."  From 
the  portion  of  this  order  denying  the  petition 
to  sell  tbe  Santa  Cruz  property  the  adminis- 
trator has  appealed. 

It  Is  a  sufficient  answer  to  this  appeal  tbat 
none  of  the  parties  Interested  in  tbe  property 
have  objected  to  tbe  terms  of  the  order:  and 
as  It  is  a  matter  of  Indifference  to  the  admin- 
istrator whether  tbose  interested  will  be  bet- 
ter subserved  by  a  sale  under  tbe  order  of 
the  probate  court,  or  by  a  distribution  to 
tbem,  he  is  not  aggrieved  by  the  order  made 
by  tbe  court,  and  under  section  938.  Code  of 
Civil  Procedure,  is  not  entitled  to  an  appeal 
therefrom;  but,  as  counsel  have  presented 
the  case  without  making  this  objection,  we 
have  considered  tbe  merits  of  the  appeal  as 
though  It  were  authorized. 

1.  The  court  properly  overruled  tbe  ob- 
jection of  the  administrator  to  bearing  tbe 
opposition  of  Mrs.  Fife.  As  grantee  of  one 
of  tbe  heirs  of  the  deceased  she  would  be  en- 
titled, upon  a  distribution  of  tbe  estate,  to 
the  share  of  the  heir  so  conveyed  to  her 
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(Code  Civ.  Proc.  $  1078 ;  Estate  of  Vaughn,  92 
Cal.  192,  28  Pac.  221),  and  was  thus  a  per- 
son Interested  In  the  estate,  and  under  section 
1540,  Code  of  Civil  Procedure,  entitled  to  op- 
pose the  application  for  the  order  of  sale. 
The  objection  at  the  hearing  to  the  intro- 
duction in  evidence  of  the  deed  to  her,  on 
the  ground  that»It  did  not  appear  that  her 
grantor  had  any  interest  in  the  property,  was 
fully  overcome  by  the  averment  in  the  ad- 
ministrator's petition  that  the  said  grantor 
was  the  husband  of  the  deceased.  Its  intro- 
duction did  not  involve  the  determination 
of  any  adverse  claim  to  the  property  of  the 
estate,  but  was  proper  for  the  purpose  of  es- 
tablishing a  right  in  Mrs.  Fife  to  object  to 
a  sale  of  the  entire  property,  and  to  asl;  the 
court  to  limit  its  order  to  a  sale  of  the  Inyo 
property. 

2.  Whether  It  would  be  for  the  advantage, 
benefit,  and  best  interests  of  the  estate,  or 
those  Interested  therein,  to  order  a  sale  of 
both  parcels  of  the  real  estate,  was  a  ques- 
tion of  fact,  to  be  determined  by  the  superior 
court  upon  the  evidence  before  it  in  refer- 
ence thereto;  and  to  the  extent  that  Its  de- 
cision depends  upon  inferences  to  be  drawn 
from  the  situation  of  the  property,  or  of  the 
parties  who  are  interested  therein,  it  Is  not 
open  to  review.  The  fact  that,  after  con- 
sidering all  the  evidence  before  it,  it  directed 
the  sale  of  the  Inyo  property,  and  denied  the 
petition  for  the  sale  of  the  Santa  Cruz  prop- 
erty, Is  a  sufficient  declaration  by  It  that  In 
its  Judgment  it  would  not  be  for  the  benefit 
of  the  parties  interested  to  sell  the  latter; 
and  this  decision  was  not  without  evidence 
for  its  support.  While  the  ground  stated 
in  its  order,  viz.,  "that  the  title  to  the  same  Is 
In  litigation  and  undetermined,"  Is  technic- 
ally incorrect,  In  that  it  is  not  shown  that 
there  is  any  action  pending  In  court  with 
reference  to  its  title,  yet  there  was  evidence 
that  the  title  Avas  in  controversy.  Mrs.  Fife 
had  stated  in  the  objections  filed  by  her  that 
she  claimed  to  be  the  owner  In  fee;  and  al- 
though the  deed  to  her  purported  to  convey 
the  entire  property  in  the  lot,  yet  she  had  In 
fact  only  such  Interest  in  the  lot  as  was  in 
her  grantor,  and  that  interest  was  not  shown 
to  be  other  than  such  as  he  had  by  virtue  of 
being  an  heir  of  the  deceased.  Although  the 
Santa  Cruz  lot  is  so  small  In  extent  as  to  ren- 
der Its  subdivision  among  the  heirs  Imprac- 
ticable, yet  the  court  might  reasonably  con- 
clude that.  If  it  should  be  distributed  to  them, 
a  better  price  would  be  realized  upon  its  sale 
In  an  action  between  them  for  its  partition, 
where  the  title  could  be  Judicially  deter- 
mined, than  at  a  probate  sale,  where  the  title 
of  the  deceased  was  admittedly  in  contro- 
versy. The  court,  therefore,  exercised  a  wise 
discretion  in  determining  that  It  would  not 
be  for  the  advantage  of  the  parties  interested 
to  order  Its  sale. 

The  order  appealed  from  Is  affirmed. 

Weconciur:    COOPER,  J.;  HALL,  J. 


(1  Cal.   App.  (5) 
MURPHY  v.  STELLING  et  al. 
(Court  of  Appeal,  First  District,  California.    ' 
May  31,  1905.) 

1.  Appeal  —  Motion  to  Dismiss  —  Denial- 
Law  OF  Case. 

An  order  denying  a  motion  to  dismiss  an 
appeal  becomes  the  law  of  the  case,  and  is 
conclusive  against  a  subsequent  motion  on  the 
seme  ground. 

2.  Same— Pboposed    Case— Settlement— De- 
nial— Review. 

Where,  on  the  hearing^  of  an  application 
to  settle  a  proposed  statement  on  motion  for  a 
new  trial,  defendant  offered  no  excuse,  and  did 
not  deny  that  the  statement  was  not  filed  in 
time,  it  was  not  an  abuse  of  the  trial  court's 
discretion  to  refuse  to  relieve  defendant  from 
an  order  denying  his  application  to  settle  such 
statement,  under  Code  Civ.  Proc.  §  473,  au- 
thorizing the  court  to  relieve  a  party  from  an 
order  tal^en  against  him  through  his  mistake, 
inadvertence,  surprise,  or  neglect,  on  proof  tend- 
ing to  show  that  the  statement  was  in  fact 
delivered  to  an  employe  in  the  clerk's  office 
within  the  time  required,  that  defendant's  coun- 
sel during  the  time  was  ill,  and  that  a  part  of 
the  delay  was  due  to  the  engagements  of  plain- 
tiff's counsel  and  at  his  request,  etc..  all  of 
which  miglit  Iiave  been  presented  at  the  hear- 
ing of  the  application  for  settlement 

Appeal  from  Superior  Court,  Santa  Clara 
County;   M.  H.  Hyland,  Judge. 

Action  by  .T.  C.  Murphy  against  P.  E.  Stel- 
Uug  and  others.  >From  an  order  denying  de- 
fendant Stelling'B  motion  to  be  relieved  from 
an  order  refusing  to  settle  his  proposed  state-  ' 
ment  on  motion  for  a  new  trial,  and  dis- 
missing the  proceedings,  be  appeals.  Motion 
to  dismiss  appeal  denied.    Order  affirmed. 

Rehearing  denied  by  Court  of  Appeal  June 
30,  1905;  by  Supreme  Court  July  25,  1905. 

John  B.  Kerwln,  for  appellant  Nicholas 
Bowden,  for  respondent 

H.l.LL,  J.  This  is  an  appeal  by  defendant 
F.  E.  Stelling  from  an  order  made  by  the 
trial  court,  denying  appellant's  motion,  made 
under  section  473,  Code  of  Civil  Procedure, 
to  be  relieved  from  an  order  theretofore 
made,  refusing  to  settle  appellant's  prc^osed 
statement  on  motion  for  a  new  trial,  and  dis- 
missing said  proceedings. 

Counsel  for  respondent  moves  that  the  ap- 
peal be  dismissed  on  the  ground  that  the  or- 
der appealed  from  Is  not  appealable,  but  he 
has  heretofore  made  the  same  motion,  which 
was  denied.  Murphy  v.  Stelling,  138  Cal. 
641,  72  Pac.  176.  The  order  denying  his  mo- 
tion to  dismiss  has  become  the  law  of  the 
case,  and  makes  it  necessary  to  determine 
the  appeal  on  Its  merits. 

The  record  before  us  shows  that  after 
Judgment  for  plaintitT,  defendant  In  due  time 
gave  notice  of  intention  to  move  for  a  new 
trial  on  a  statement  to  be  thereafter  settled; 
that  the  proposed  statement  was  served  on 
respondent  in  due  time,  and  on  the  15th  day 
of  September,  1900  (also  in  due  time),  re- 
spondent served  his  proposed  amendments 
thereto;  that  thereafter,  during  the  month  of 
October,  1900,  th^«^tl^ige^<^f,0g^^te- 


Cal.) 


MUKPHY  T.  STELLINQ. 


731 


ment  was-  stricken  from  the  calendar,  and 
•was  subsequently  restored  on  the  8th  day  of 
November,  lt)01,  by  consent;  that  thereafter 
plaintiff  objected  to  the  settlement  of  the 
said  proposed  statement  on  motion  for  a  new 
trial  on  the  grounds  and  for  the  reason  that 
said  proposed  statement  and  said  proposed 
amendments  were  not  and  bad  not  been  pre- 
sented by  the  moving  party  to  the  Judge  who 
tried  the  cause,  upon  five  days'  notice  to 
the  adverse  party,  or  delivered  to  the  clerk 
of  the  court  for  the  Judge  within  the  time 
.re<iulred  by  law,  and  that  the  court  had  no 
Jurisdiction  to  settle  said  proposed  state- 
ment; that  thereupon  the  hearing  of  said 
matter  and  said  objections  was,  on  motion 
of  said  defendant  F.  E.  Stelling,  continued 
to  the  18th  day  of  November,  1901.  Said 
matter  and  the  hearing  thereof  was  again 
continued  by  the  court  to  the  9th  day  of 
December,  1901,  at  the  request  of  plaintiff. 
On  this  last-named  day  plaintiff  filed  and 
presented  in  evidence  the  affidavits  of  Pflster, 
the  clerk,  and  of  Sbilue,  Schilling,  Sex,  At- 
gues,  and  Denker,  his  deputies,  together  with 
the  indorsement  on  thq  said  proposed  state- 
ment and  amendments  as  follows:  "Received 
Sept.  28,  1900.  Henry  A.  Pflster,  Oerk,  by 
J.  M.  Shllue,  Deputy  Clerk."  The  affidavits 
above  referred  to  are  incorporated  in  the  bill 
of  exceptions,  and  strongly  tend  to  show  that 
the  proposed  statement  and  the  amendments 
were  left  with  the  clerk  September  28,  1900, 
and  not  before.  This  was  three  days  too 
late.  The  defendant  did  not-offer  any  evi- 
dence at  all  on  this  hearing,  but  after  argu- 
ment of  the  respective  counsel  the  matter 
was  submitted  to  the  court  for  decision;  and 
thereafter,  on  the  23d  day  of  December,  1901, 
the  court  sustained  said  objections  of  said 
plaintiff  to  the  settlement  of  said  statement, 
and  ordered  that  the  matter  of  said  settle- 
ment be  dismissed.  Thereafter,  on  the  26th 
day  of  December,  1901,  appellant  served  and 
filed  a  notice  of  motion  to  be  relieved  from 
the  order  of  December  23, 1901,  and  that  said 
statement  on  motion  for  a  new  trial  be  set- 
tled, on  the  ground  that  said  order  of  De- 
cemljer  23,  1901,  was  taken  and  obtained  by 
plaintiff  and  entered  against  defendant  by 
reason  of  the  mistake,  inadvertence,  and  ex- 
cusable neglect  of  defendant's  attorney,  etc. 
With  this  motion  were  filed  affidavits  of  de- 
fendant's attorney  and  of  the  clerk  and  of 
the  deputy  who  had  indorsed  the  statement 
as  received  September  28, 1900.  On  the  hear- 
ing of  defendant's  motion  the  said  last-men- 
tioned affidavits  were  read,  and  oral  testi- 
mony given  by  two  other  deputy  clerks. 
Plaintiff  again  read  in  evidence  the  same  af- 
fidavits that  he  had  used  on  the  hearing,  of 
his  objections  to  the  settlement  of  the  pro- 
posed statement.  The  court  denied  defend- 
ant's motion,  and  the  question  is  now  pre- 
sented, did  the  court  commit  error  in  so  do- 
ing? 

The   affidavit  of   counsel    for   defendant 
tends  to  show  tliat  be  did  in  fact  deliver  the 


proposed  statement  and  the  amendments  to 
some  employe  of  the  clerk  in  the  office  of 
said  clerk  on  September  21,  1900,  and  con- 
tains statements  as  to  sickness  under  which 
defendant's  counsel  labored  during  the  year 

1900,  engagements  of  the  court  and  counsel 
for  plaintiff  during  the  same  year,  and  of  the 
fact  that  a  portion  of  the  delay  in  bringing 
the  matter  of  the  settlement  of  the  state- 
ment on  for  bearing  was  due  to  the  engage- 
ments of  plaintiff's  coimsel  and  at  bis  re- 
quest, and  the  like,  all  of  which  might  well 
have  been  presented  to  the  court  by  appel- 
lant on  the  hearing  of  respondent's  objec- 
tion to  the  settlement  of  the  statement,  but 
was  not.  Although  defendant's  counsel  was 
apprised  of  the  grounds  of  respondent's  ob- 
jections at  some  date  between  November  8, 

1901,  and  November  18,  1901,  and,  according 
to  his  own  affidavit,  was  informed  on  No- 
vember 18,  1901,  of  the  indorsement  on  the 
statement,  showing  its  receipt  by  the  dark 
September  28,  1900,  when  the  said  matter 
and  said  objections  came  pn  to  be  heard  on 
December  9,  1901,  he  made  no  effort  to  con- 
tradict or  to  avoid  in  any  way  by  evidence 
the  effect  of  any  of  the  evidence  offered  by 
plaintiff.  He  did  not  ask  for  a  continuance 
to  prepare  affidavits,  although  every  person 
whose  affidavit  was  used  by  plaintiff  was  a 
clerk  of  the  court,  and  every  person  whose 
affidavit  or  evidence  was  subsequently  used 
by  defendant  on  his  motion  to  be  relieved 
from  the  order  of  December  23d  was  one  of 
the  same  clerks  or  counsel  for  defendant. 
No  fact  was  attempted  to  be  proved  by  de- 
fendant on  the  hearing  of  his  motion  that 
might  not  as  well  have  been  proven  by  him 
on  the  bearing  of  plaintiff's  objections  De- 
cember 9,  1901,  and  no  reason  was  given,  in 
the  affidavit  of  counsel  for  defendant  or  oth- 
erwise, why  the  inatters  that  he  relied  on 
for  relief  from  the  order  of  December  23, 
1901,  were  not  presented  at  the  hearing  on 
December  9,  1901.  In  Stoneslfer  v.  Kilburn, 
94  Cal.  33,  29  Pae.  332,  the  party  in  default 
made  application  for  relief  under  section  473 
before  any  steps  had  been  taken  for  settling 
the  bill  of  exceptions;  and  on  the  hearing 
the  trial  court  found  that  the  bill  had  not 
been  filed  in  time  by  reason  of  mistake,  in- 
advertence, and  excusable  neglect  etc.,  yet, 
being  of  the  opinion  that  it  had  no  Jurisdic- 
tion to  settle  the  bill,  refused  to  settle  it. 
This  order  was  reversed.-  In  Banta  v.  Siller, 
121  Cal.  415,  53  Pac.  935,  the  proposed  state- 
ment came  up  for  hearing  In  the  trial  court 
March  16th,  and  upon  objection  of  respondent 
the  court  refused  to  settle  the  same.  On  the 
same  day  appellant  served  notice  to  be  re- 
lieved from  the  order  refusing  to  settle  the 
statement,  and  the  court  granted  the  motion, 
and  the  appeal  was  from  the  order  granting 
the  motion  to  be  relieved.  On  the  appeal  it' 
was  held  that  in  granting  such  relief  the 
court  certainly  did  not  abuse  its  discretion. 
So  in  this  case,  if  the  court  bad  granted  the 
relief,  it  may  be  that  we  would  have  beeiic 
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unable  to  any  tbat  It  bad  abused  Its  discre- 
tion in  so  doing.  Nerertbeless  we  do  not 
think  that  under  the  facts  of  this  case  we 
can  say  tbat  the  court  abused  its  discretion 
in  refusing  to  grant  appellant's  motion  to  be 
relieved  from  the  order  of  December  23, 
1001.  The  order  of  December  23d  seems  to 
have  been  clearly  Justlflied  on  the  evidence 
then  before  the  court,  as  the  appellant, 
though  fully  advised  three  weeks  before  the 
hearing  of  the  grounds  of  the  objections  to 
the  settlement .  of  the  statement,  put  in  no 
evidence  to  contradict  the  evidence  of  re- 
spondent. The  real  matter  to  be  determined 
by  the  court  under  the  objections  of  plaintiff 
at  the  hearing  on  December  9,  1901,  was, 
should  the  court  settle  the  statement,  or 
should  it  refuse  to  do  so?  Of  the  grounds 
of  plaintlfTs  objections  to  the  settlement  of 
the  statement  defendant  had  been  fully  ad- 
vised as  early  as  November  18, 1901,  and  all 
the  facts  upon  which  he  subsequently  relied 
to  secure  relief  from  the  order  that  resulted 
from  the  hearing  pn  December  9,  1901,  were 
known  to  defendant's  counsel  on  and  before 
said  hearing,  and  yet  he  failed,  without  any 
reason  disclosed  in  the  record,  to  present 
such  matters  to  the  court  at  tbat  hearing. 
The  matter  of  granting  relief  under  section 
473  is  largely  a  matter  of  discretion  witb 
the  trial  court.  We  cannot  say,  under  the 
facts  as  disclosed  by  the  record  in  this  case, 
tbat  the  trial  court  abused  Its  discretion  or 
committed  error  in  denying  appellant's  mo- 
tion. 

The  motion  to  dismiss  the  appeal  is  denied. 
The  order  appealed  from  is  affirmed. 

We  concur:    HARRISON,  P.  J.;    COOP- 
ER, J. 

(1  Cal.  App.  84) 

In  re  KOPPIKUS'  ESTATE. 

(Court  of  Appeal,   Third   District,  California. 
May  31,  1905.) 

1.  Wills— DiBEcrioN  fob  Monument— Duty 

OP    EXECVTOB. 

Wbere  testatrix's  will  directed  tbat  she  be 
buried  in  a  certain  cemetery  and  that  a  monu- 
ment should  be  erected  over  her  jfrave,  and  she 
was  buried  there  with  the  knowledge  and  con' 
sent  of  her  husband,  and  the  body  remained  so 
buried  for  over  a  year,  but,  after  a  petition 
was  filed  asking  a  sale  of  real  estate  for  the 
purpose  of  raising  funds  to  erect  the  monu- 
ment, the  husband  caused  the  remains  to  be 
cremated,  and  the  ashes  were  not  returned  to 
the  grave,  the  executor  was  nevertheless  obliged 
to  erect  a  monument  on  the  spot  where  tes- 
tatrix had  been  buried. 

2.  Same— Validitt— Settino  Apabt  Sum  for 
Monument. 

A  provision  in    a  will  of  a  married  woman 
setting  apart  a  specified  sum  out  of  her  sep- 
arate estate  with  which  to  erect  a  monument 
over  her  grave  was  valid. 
'3.  Same— Cabe  of  Gbave  —  Invalid  Pbovi- 

SION. 

A  provision  in  a  will  that  testatrix's  grave 
be  cared  for  and  kept  in  order  for  at  least 
20  years  after  her  death  was  unenforceable  for 
indefiniteness. 


4.   ExECUTOBS    and    ADiaNISTKATOBS— Bbec- 

TioN  OF  Monument. 

Though  there  is  no  testamentary  disposi- 
tion or  direction,,  a  reasonable  sum  will  be  al- 
lowed to  be  paid  from  the  estate  of  a  decedent 
for  the  erection  of  a  monument. 

Appeal  from  Superior  Court,  El  Dorado 
County;  M.  P.  Bennett,  Judge. 

Proceedings  on  the  settlement  of  the  es- 
tate of  Ehnma  Kopplkus,  deceased.  Prom 
an  order  and  Judgment  granting  an  order  for 
a  sale  of  real  estate,  Henry  G.  Kopplkus 
appeals.    Modified  and  affirmed. 

Rehearing  denied  by  Supreme  Court  July 
25,  1905. 

C.  E.  Peters,  for  appellant.  B.  W.  Whlt- 
more  and  Geo.  H.  Thompson,  for  respond- 
ent 

BUCKLES,  J.  Tbls  Is  an  appeal  from 
the  order  and  Judgment  granting  an  order  of 
a  sale.  E^mma  Kopplkus  died  testate  March 
81,  1903,  leaving  her  surviving  ber  husband, 
Henry  G.  Kopplkus,  ber  sole  heir.  The  rea- 
sons for  the  sale,  as  set  up  in  the  petition 
and  found  by  the  court,  are  to  pay  commis- 
sions of  executor,  $280,  attorney's  fee,  $250, 
for  erecting  a  monument  over  the  grave  of 
testatrix,  etc.,  $1,000,  and  for  paying  $100  to 
keep  the  grave,  etc..  In  repair,  making  a  to- 
tal of  $1,630;  and  that  the  personal  property 
Is  not  sufficient  to  pay  these  amounts. 

The  court  below  made  an  order  directing 
the  sale  to  be  made,  and  this  is  complained 
of  and  objected  to  on  the  following  grounds: 
(1)  That  the  direction  in  the  will  as  to  mon- 
ument over  tbe  grave  of  testatrix  is  an  at- 
tempt on  the  part  of  testatrix  to  dispose  of 
her  dead  body  by  will,  and  is  not  a  proper 
funeral  expense.  (2)  That  there  is  no  grave 
of  testatrix  wherein  tbe  remains  of  tbe  said 
Emma  Kopplkus  are  interred,  and  that  her 
remains  were,  by  her  said  husband,  caused 
to  be  cremated,  and  the  ashes  are  not  In  the 
cemetery. 

Tbe  court  made  findings,  among  which  are 
tbe  following,  bearing  upon  tbe  matters  tried 
(the  will  is  set  out  In  full  in  finding  3,  and 
tbe  part  relating  to  the  monument  Is  as  fol- 
lows): 

"I  desire  tbat  my  body  be  burled  from 
tbe  Roman  Catholic  Church  of  Georgetown 
and  be  laid  to  rest  In  tbe  Georgetown  ceme- 
tery, and  that  a  monument  of  Scotch  gran- 
ite be  erected  over  my  grave  and  tbe  lot  to 
be  surrounded  with  a  granite  curbing,  the 
said  monument  and  curbing  to  cost  one  thou- 
sand dollars.  And  I  desire  that  the  said  lot 
be  cared  for  and  kept  in  order  for  at  least 
twenty  years  after  my  death." 

Finding  4.  "That  in  accordance  with  tbe 
desire  of  testatrix,  expressed  In  the  said 

will,  she  was  burled  on  the day  of 

April,  1903,  in  tbe  said  Georgetown  Ceme- 
tery; tbat  ber  burial  in  the  said  cemetery 
was  witb  the  full  knowledge  and  consent  of 
her  husband,  Henry  G.  Kopplkus,  who  was 
present  at  ber  buria^.^^  ^^,j^ni|de 
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no  objection  to  her  burial  In  said  grave  In 
the  said  Georgetown  Cemetery;  •  •  • 
that  the  body  of  Mrs.  Koppikus  was  burled 
as  aforesaid  In  a  private  lot  ten  feet"  square, 
selected  and  paid  for  to  the  cemetery  asso- 
ciation by  the  executor  ef  the  said  estate,  as 
such,  with  the  funds  of  the  said  estate" 

Finding  5.  "That  on  the  •  day  of 

June,  1904,  and  subsequent  to  the  filing  of 
the  petition  herein  by  the  executor  for  the 
order  of  the  court  for  a  sale  of  real  prop- 
erty, Heniy  6.  Koppikus,  the  husband  of 
said  deceased,  •  •  »  caused  the  body  of 
the  said  testatrix  to  be  exhumed  from  her 
grave  In  said  Georgetown  Cemetery,  •  •  • 
and  caused  it  to  be  removed  to  Oakland  and 
there  cremated,  and  her  ashes  have  not  been 
returned  to  her  said  grave." 

And,  as  conclusions  of  law,  the  coutt 
found  that  the  request  of  testatrix  In  her 
will  as  to  the  burial  of  her  body  and  monu- 
ment over  her  grave  at  a  cost  of  $1,000  "Is 
a  valid  and  legal  direction  to  her  executor; 
•  •  •  that  by  the  burial  of  Mrs.  Koppi- 
kus, In  accordance  with  the  directions  of  her 
last  win,  In  the  Georgetown  Cemetery,  by 
and  with  the  consent  of  her  said  husband, 
her  grave  was  there  located  and  estab- 
lished; that  the  subsequent  removal  of  her 
body  from  the  said  grave  and  the  cremation 
of  the  same  do  not  destroy  the  character 
'of  the  original  resting  place  of  her  mortal 
remains  as  her  graved  but  the  said  spot 
where  she  was  burled  remains,  for  the  pur-  i 
pose  of  carrying  out  the  directions  of  her 
will,  her  grave;  that  the  erection  of  a  mon-  I 
ument  over  the  said  grave,  and  the  con- 
sbructlon  of  a  curbing  about  the  same,  will 
be  a  compliance  with  the  directions  of  said 
will,  and  will  require  the  expenditure  of 
$1,000";  and  "that  the  expenditure  of  $100 
for  the  care  of  said  lot  for  at  least  25  years, 
if  such  expenditure  can  be  made  by  the  ex- 
ecutor with  adequate  security  that  such  care 
win  be  bestowed  upon  the  said  lot  for  said 
period,  will  be  a  legal  expenditure  of  the 
funds  of  said  estate,  and  in  compliance  with 
the  directions  of  said  will." 

The  court  thereupon  made  its  order  and 
judgment  directing  the  sale  to  be  made. 

It  Is  contended  by  the  appellant  that  the 
testatrix,  by  the  direction  in  her  will,  at- 
tempted to  dispose  of  her  dead  body.  But 
snpi)osing  she  did  so  intend,  her  Intention 
was  carried  into  execution,  not  against  the 
wish  of  her  husband,  who  would  have  the 
right  tp  dispose  of  it  himself,  but  It  was  with 
his  knowledge  and  consent  that  the  body 
was  burled  In  the  Georgetown  Cemetery.  The 
case  is  unique,  and  we  have  failed  to  find  any 
case  similar  tn  any  of  the  boolcs  of  reports. 
The  husband  allowed  the  said  body  of  his 
wife  to  remain  where  it  had  been  burled  for 
over  a  year,  and  made  no  move  toward  remov- 
ing and  cremating  it  until  after  the  petition 
was  filed  by  which  the  court  was  asked  to 
direct  a  sale  for  the  purpose  of  raising  funds 


with  which  to  erect  the  monument.  We 
think  the  court  was  committing  no  error 
when  it  said  that  her  grave  was  located  and  • 
established  In  the  Georgetown  Cemetery, 
and  that  when,  a  year  later,  the  husband  re- 
moved the  remains  from  the  grave  and  had . 
them  cremated,  the  establishment  and  loca- 
tion of  the  grave  was  not  changed  so  as  to 
defeat  the  direction  of  the  testatrix;  that, 
for  all  purposes  of  the  will  and  the  duty  ot 
the  executor,  the  grave  remained  the  same, 
and  for  all  purposes  of  this  case  became  a 
certain,  fixed,  and  definite  place,  a  grave 
over  which  the  executor  must  erect  a  monu- 
ment as  contemplated  in  the  will. 

As  to  the  right  of  the  testatrix  to  set  apart 
$1,000  out  of  the  money  of  her  own  separate 
estate  with  which  to  erect  a  monument  over 
her  grave,  we  think  there  can  be  no  doubt 
But  as  to  the  $100  for  care  of  lot  for  25 
years,  we  think  the  court  erred  In  its  decree 
In  that  respect.  The  provision  In  the  will  is 
entirely  too  Indefinite  ever  to  be  enforced. 
There  can  be  no  question  as  to  the  right  of 
the  testatrix  to  dlsirase  of  her  own  property 
as  she  may  please,  so  long  as  the  disposition 
was  a  legal  one,  and  the  erecting  of  a  monu- 
ment over  the  grave  of  a  deceased  person  Is 
a  legitimate  and  proper  act  Detwiller  v. 
Hartman,  37  N.  J.  Eq.  352;  Canfield  v.  Can-, 
field  (N.  J.  Ch.)  «0  Atl.  471.  Even  where 
there  Is  no  testamentary  disposition  or  direc- 
tion that  this  be  done,  the  courts  will  allow 
a  reasonable  sum  to  be  paid  out  of  the 
funds  of  the  estate  for  the  erection  of  a 
monument  putting  the  expenditure  upon  the 
ground  of  funeral  expenses.  Van  Emon  v. 
Superior  Court,  76  Cal.  589,  18  Pac.  877,  » 
Am.  St  Rep.  268. 

As  it  appears  necessary  that  the  real  es- 
tate should  be  sold  as  prayed  for  in  the  pe- 
tition, and  for  the  reasons  and  purposes 
therein  set  forth,  except  as  to  the  $100  for 
caring  for  the  lot  for  25  years,  the  order  of 
sale  and  judgment  appealed  from  are  modi- 
fied by  striking  out  all  reference  to  said  $100 
for  caring  for  the  lot,  and  such  order  and 
Judgment  thus  modified  are  afiirmed. 

We  concur:  OHIPMAN,  P.  J.;  MC- 
LAUGHLIN, J. 


(1  Cal.  App.  88> 
In  re  KOPPIKUS'  ESTATE. 

(Court  of  Appeal,  Third   District,   California. 
May  31,  1905.) 

Estates  of  DECEDBNTS—SErnJOMNT— Right 

TO  Distribution. 

A  petition  by  an  hei^  for  a  distribution 
to  him  of  the  share  of  the  estate  to  which  he 
was  entitled  was  properly  denied  where  there 
was  pending  an  application  for  a  sale  of  the 
real  estate  to  raise  funds  for  the.  charges  and 
funeral  expenses. 

[Ed.  Note. — For  cases  in  point  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators,  S$ 
1279,  1290.] 
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Appeal  from  Superior  Court,  EI  Dorado 
County;  M.  P.  Bennett,  Judge. 

Proceedings  on  the  settlement  of  the  es- 
tate of  Emma  Kopplkus,  deceased.  From  a 
decree  denying  the  petition  of  Henry  G. 
.Koppikus  for  an  order  distributing  to  him 
his  share  of  the. estate,  he  appeals.  Modified 
and  aiiirmed. 

Rehearing  denied  by  Supreme  Court  July 
25,  1905. 

0.  E.  Peters,  for  appellant.  E.  W.  Whlt- 
more  and  Geo.  H.  Thompson,  for  respondent 

BUCKLES,  J,  The  appellant,  Henry  Q. 
Koppikus,  filed  a  petition  as  the  only  heir 
at  law  asking  to  have  distributed  to  him  the 
sum  of  $2o,  which  is  a  specific  devise  In  the 
will  of  deceased  to  Elmer  Kopplkus  and  as- 
signed to  petitioner,  and  asking  the  court 
to  make  an  order  distributing  to  him  the 
share  of  said  estate  to  which  he  is  entitled. 
Josephine  Doyle,  a  legatee,  petitions  the 
court  at  the  same  time  for  an  order  distrib- 
uting to  her  a  certain  diamond  cluster  cross 
which  was  devised  to  her  by  the  said  last 
will.  These  petitions  were  heard  together, 
and  the  court  by  its  order  decreed  that  the 
said  $25  be  distributed  to  the  said  Henry  G. 
•Koppikus,  and  that  the  said  certain  diamond 
cluster  cross  be  distributed  to  the  said  Jo- 
sephine Doyle,  and  this  part  of  the  order, 
decree,  and  Judgment  is  affirmed. 

That  part  of  the  petition  of  the  said  Henry 
G.  Koppikus  asking  a  distribution  to  him 
of  his  distributive  share  of  said  estate  was 
denied,  on  the  ground,  as  we  understand, 
that  there  was  then  pending  an  application 
for  sale  of  the  real  estate  to  raise  the  funds 
necessary  to  pay  charges  and  funeral  ex- 
penses, and  therefore  no  distribution  of  the 
kind  asked  could  be  made.  We  have  this 
day  affirmed  the  order  of  sale  of  real  estate 
in  said  matter  (No.  3.  Sac.  No.  1,366).  81 
Pac.  732.  The  order,  decree,  and  judgment 
are  therefore  affirmed  as  to  the  part  deny- 
ing distribution. 

The  order,  decree,  and  judgment  con- 
tain the  following  recital:  "It  Is  further  ad- 
Judged  and  decreed  that  the  expenditure  of 
$100  for  the  care  of  said  lot  for  at  least 
25  years,  if  such  expenditure  can  be  made 
by  the  executor  with  adequate  security  that 
such  care  will  be  bestowed  upon  the  said 
lot  for  said  period,  will  be  a  legal  expendi- 
ture of  the  funds  of  said  estate,  and  tn 
compliance  with  the  direction  of  said  will." 
This  provision,  being  based  upon  what  we 
deem  a  direction  of  the  will  which  cannot 
be  enforced  because  of  being  uncertain,  and 
the  decree  itself  making  the  enforcement 
more  uncertain  and  indefinite,  is  reversed. 

As  so  modified,  the  order,  decree,  and  Judg- 
ment are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  McLAUGH- 
lilN,  J. 


(1  Cal.   App.  25) 
PEOPLE  V.  McROBERTS. 

(Court  of   Ai*peal,   Third   District,   California. 
May  24.  1905.) 

1.  Cbihinal  Law  —  Trial  —  Abqument  to 
JuBY— Assumption  of  Fact. 

On  a  prosecution  for  homicide  the  district 
attorney,  apparently  in  reply  to  some  comments 
of  defendant's  attorney,  remarked  during  his 
address  to  the  jury  concerning  a  knife  said  to 
have  l>een  found  in  the  possession  of  the  de- 
ceased, and  which  the  prosecution  identified  as 
belonging  to  deceased,  but  did  not  offer  in  evi- 
dence that :  "This  county  has  paid  to  have  the 
knife  examined,  and,  if  the  defendant  wants 
that  evidence,  lie  can  liave  it."  On  objection 
of  defendant's  attorney  the  court  ordered  the 
district  attorney's  statement  struck  out.  The 
district  attorney  further  remarked  concerning 
the  knife  that,  if  they  had  said  deceased  cut 
defendant,  then  it  would  have  been  proper  to 
have  introduced  the  knife,  and,  if  there  was 
blood  on  it,  that  would  be  evidence  in  defend- 
ant's favor.  Held,  that  the  district  attorney's 
remarks  concetning  the  knife  were  not  in  vio- 
lation of  the  rule  rendering  it  prejudicial  error 
for  the  district  attorney  against  objection  to 
state  facts  pertinent  to  the  issue,  and  not  in 
evidence,  or  to  assume  arguendo  such  facts  to 
be  in  the  case  when  they  are  not 

2.  Same. 

It  is  within  the  right  of  the  district  at- 
torney to  urge  in  argument  to  the  jury   that 
the  evidence  is  conclusive  of  defendant's  guilt. 
IBd.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  SS  1670,  1677.] 

3.  Same— ApfeaI/— Habuless  EIbbob. 

Reference  to  the  past  criminal  history  of 
the  county  by  the  district  attorney,  in  arguing 
to  the  jury,  as  showing  that  too  many  murder- 
ers escape  punishment  though  unwarranted, 
was  not  cause  for  reversal  ot  a  judgment  of 
conviction. 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent.  Dig.  Criminal  Law,  §  1668.] 

4.  Same. 

Though  it  was  a  gross  and  reprehensible 
breach  of  duty  for  the  district  attorney  to  say, 
in  arguing  to  the  jury,  that  it  would  have  been 
a  good  tiling  for  the  community  if  defendant 
had  i)een  lynched,  the  remarks  were  not  cause 
for  reversal  of  a  judgment  of  conviction. 

5.  Same— Instbuction— Intent. 

A  charge  that  there  must  be  a  union  or 
joint  operation  of  act  and  intent  or  criminal 
negligence,  followed  by  an  explanation  that  it 
was  not  possible  to  look  into  the  mind  of  a 
man,  and  see  wliat  its  workings  are,  or  to  bring 
a  photograph  of  the  mind  of  the  man  and  ex' 
hibit  it  to  the  jury,  so  as  to  determine  cleariy 
and  absolutely  what  the  workings  of  a  human 
being's  mind  are,  and  that  from  necessity  the 
law  required  the  jury  to  gather  the  intention 
with  which  the  act  was  done  from  all  the  sur- 
rounding circumstances,  was  not  objectionable 
as  being  argumentative,  misleading,  or  sug- 
gestive. 

C.  Same— Malice. 

A  charge  defining  murder  substantially  as 
it  is  defined  in  Pen.  Code,  §  188,  and  stating 
that  malice  does  not  necessarily  mean  that  the 
accused  must  have  entertained  toward  the  de- 
ceased feelings  of  spite,  hatred,  or  ill  will,  but 
that  the  word  meant  more  under  the  statute, 
and  that  there  might  be  legal  malice  where 
there  was  no  spite  or  hatred  or  ill  will,  and 
explaining  that  an  unlawful  act  done  inten- 
tionally, without  just  cause  or  excuse,  is  an 
act,,  in  the  contemplation  of  law,  done  with 
malice  as  that  word  is  understood  in  criminal 
judicature,  was  not  erroneous. 
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7.  Same— Reasonable  Dodbt. 

Where  the  court  iDStructs  fully  on  the  doc- 
trine of  reasonable  doubt  in  a  criminal  case, 
it  is  not  necessary  to  repeat  the  doctrine  in 
every  instruction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §  1991.] 

Appeal  from  Superior  Court,  Tolo  County; 
R  E.  Gaddis,  Judge! 

James  McRoberts  was  convicted  of  murder 
In  the  second  degree,  and  be  appeals.  Af- 
firmed. 

Rehearing  denied  by  Supreme  Court  July 
21,  1905. 

Charles  W.  Thomas,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  for  the  People. 


CHIPMAN,  P.  J.  Defendant  was  tried 
on  an  Information  charging  him  with  the 
murder  of  one  John  Murphy,  and  waB  con- 
Tlcted  of  murder  in  the  second  degree.  De- 
fendant appeals  from  the  Judgment 

There  is  no  claim  made  that  the  evidence 
was  insufficient  to  Justify  the. verdict  The 
grounds  of  appeal  urged  in  defendant's  brief 
are  misconduct  of  the  district  attorney  in  his 
address  to  the  Jury,  and  that  certain  instruc- 
tions given  the  Jury  by  the  court  were  er- 
roneous statements  of  the  law,  and  preju- 
dicial to  defendant 

1.  The  district  attorney,  apparently  in  re- 
ply to  some  comments  of  defendant's  attor- 
ney during  his  address  to  the  Jury  concern- 
ing a  knife  said  to  have  been  found  in  the 
possession  of  the  deceased,  and  which  the 
prosecution  identified  as  belonging  to  deceas- 
ed, but  did  "not  offer  In  evidence,  remarked: 
"This  county  has  paid  to  have  the  knife  ex- 
amined, and  if  he  [defendant]  wants  that 
evidence  he  can  have  it"  Upon  objection 
of  defendant's  attorney,  the  court  said,  "L«t 
that  be  stricken  out — the  statement,  'This 
county  has  paid  to  have  the  knife  examined,' 
etc."  And  again:  "As  I  was  going  to  say, 
if  they  had  said  that  Mr.  Murphy  cut  him, 
then  it  would  have  been  proper  to  have  in- 
troduced the  knife;  and  if  there  was  blood 
upon  it  It  would  be  evidence  in  their  favor." 
Remarking  upon  the  duty  of  the  jury  in  the 
light  of  the  evidence,  claimed  by  him  to  be 
conclusive  of  defendant's  guilt  the  district 
attorney  said  that  the  community  ask  only 
simple  Justice,  and  added:  "This  has  usually 
been  denied,  Judging  from  the  past  criminal 
history  of  this  county.  110  murders  have 
been  committed  and  but  one  hung."  Again: 
"Murder  fiourlsbes  freely.  Within  the  past 
six  months  two  men  have  come  Into  this 
coimty,  strangers,  and  have  committed  mur^ 
ders."  The  district  attorney  then  called  at- 
tention to  what  he  claimed  was  the  fact  that 
it  made  but  little  difference  what  crime  was 
committed;  "there  is  always  some  defense 
manufactured  to  save  the  culprit's  neck," 
continuing  In  like  language  to  some  extent, 
and  concluding:    "If  the  people  of  Dimnlgan 


had  taken  him  [referring  to  defendant]  out 
that  day  and  strung  him  to  a  tree,  they  would 
have  done  a  good  thing  for  this  community, 
and  taught  these  red-handed  devils  that 
there  is  such  a  thing  as  law  and  punishment 
for  their  deeds."  It  is  claimed  to  be  preju- 
dicial error  for  the  district  attorney  "against 
objection  to  state  facts  pertinent  to  the  issue 
and  not  lu  evidence,  or  to  assume  arguendo 
such  facts  to  be  in  the  case  when  they  are 
not"  It  was  so  held  In  People  v.  Mitchell, 
62  Cal.  411,  and  People  v.  Ah  Len,  92  Cal. 
2S2,  28  Pac.  286,  27  Am.  St.  Rep.  103,  and 
perhaps  other  cases.  We  cannot  see  that  the 
remarks  of  the  district  attorney  respecting 
the  knife  referred  to  were  in  violation  of 
this  rule.  He  was  simply  rebutting  any  in- 
ference that  the  defendant's  counsel  may 
have  drawn  from  the  fact  that  the  knife  was 
not  Introduced  in  evidence.  There  was  no 
claim  made  that  the  knife  proved  anything 
one  way  or  the  other.  If  there  was  any  in- 
ference, it  would  be,  under  the  rule,  favor- 
able to  the  defendant  Moreover,  defendant 
could  have  Introduced  tbe  knife  if  its  pres- 
ence would  have  helped  his  case.  Nor  was 
there  any  overstepping  the  limitations  of 
duty  to  urge  that  the  evidence  was  conclu- 
sive of  defendant's  guilt,  as  this  was  but  a 
conclusion  of  the  district  attorney,  drawn  by 
him  from  the  evidence  before  the  Jury.  It 
was,  however,  unwarranted  license  to  refer 
as  he  did  to  the  past  criminal  history  of  the 
county,  and  it  was  a  gross  and  reprehensible 
violation  of  duty  to  avow  his  belief  in  the 
efficacy  of  mob  law,  and  to  say,  as  he  did, 
that  the  lynching  of  defendant  by  the  people 
of  Dunnigan  would  have  been  a  good  thing 
for  the  community.  There  were  no  facts 
or  circumstances  disclosed  by  the  evidence 
which  would  have  Justified  such  an  expres- 
sion of  opinion  even  from  one  having  little 
regard  for  tbe  rights  and  duties  of  the  public; 
but  there  was  no  conceivable  excuse,  much 
less  Justification,  for  a  sworn  officer  of  the 
law  to  indulge  in  utterances  which,  if  put 
into  execution,  would  be  subversive  of  all 
the  safeguards  of  the  law  thrown  around  the 
citizen.  No  allowance  for  the  zeal  which, 
rightly  exercised  by  a  district  attorney  is 
commendable,  can  condone  so  flagrant  a 
burst  of  unrestrained  passion. 

While  this  is  true,  the  question  remains, 
should  the  Judgment  of  .conviction  be  set 
aside  for  this  misconduct?  We  must  assume 
that  the  Jury  was  composed  of  men  possess- 
ing ordinary  Intelligence,  and  as  having  at 
least  ordinary  regard  for  their  oaths  as  Jury- 
men. The  ordinary  or  average  American 
citizen  Is  not  under  ordinary  clrciunstan- 
ces.  Influenced  by  appeals  to  mob  law.  The 
provocation  must  be  great  and  the  exigency 
pressing  to  Impel  him  to  countenance  or  yield 
to  such  appeals.  In  the  present  case  the 
homicide  was  admitted,  and  tlie  evidence  was 
such  as  to  make  It  reasonably  certain  that 
the  Jury  was  not  led  by  tbe  misconduct  of 
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the  district  attorney  to  return  a  verdict 
which  they  otherwise  would  not  have  found. 
The  question  now  before  us  Is  not  the  in- 
stance of  attempt  to  argue  from  pertinent 
facta  not  in  evidence,  nor  the  other  case,  so 
often  condemned  by  the  courts,  of  seeliing 
to  get  before  the  juiy  prejudicial  facts  not 
pertinent  or  relevant,  by  persistently  stating 
pud  offering  to  prove  them,  which  was  the 
case  in  People  v.  Lee  Chuck,  78  Cal.  317,  329, 
20  Pac.  710,  cited  by  defendant.  As  to  the 
remarks  of  the  district  attorney  about  the 
frequency  of  crime  and  the  failure  to  punish 
it,  see  People  v.  Molina,  126  Cal.  505,  59  Pac. 
34,  where  such  comments  were  held  not  prej- 
udicial error. 

2.  The  court,  in  its  instruction  marked  2, 
correctly  stated  the  law  that  there  must  ex- 
ist a  union  or  Joint  operation  of  act  and  In- 
tent or  criminal  negligence.  The  court  ex- 
plained that  it  was  not  possible  "to  look  into 
the  mind  of  a  man,  and  see  what  its  work- 
ings are.  We  cannot  bring  a  photograph  of 
the  mind  of  a  man  and  exhibit  to  yon  so  as 
to  determine  clearly  and  absolutely  what  the 
workings  of  a  biunan  being's  mind  are. 
Hence  from  necessity  the  law  says  that  you 
shall  gather  the  intention  with  which  the  act 
was  done  from  all  the  circumstances  sur- 
rounding," etc.  This  instruction  was  not,  we 
think,  either  argumentative,  misleading,  or 
suggestive,  as  claimed  by  defendant  The 
Illustration  used  by  the  court  made  the  In- 
struction more  lucid  and  easier  of  compre- 
hension by  the  Jury. 

Instruction  4  (erroneously  referred  to  as  6 
in  defendant's  brief)  defines  murder,  follow- 
ing substantially  the  definition  given  in  sec- 
tion 188  of  the  Penal  Code.  The  court  also 
stated  that  the  word  "malice"  does  not  nec- 
essarily mean  that  the  accused  must  have 
entertained  toward  the  deceased  feelings  of 
spite,  hatred,  or  ill  will,  but  that  the  word 
"malice"  meant  more  under  the  statute;  and 
the  court  said  that  there  may  be  legal  malice 
where  there  is  no  spite  or  hatred  or  ill  will, 


and  explained  that  an  unlawful  act  done  in- 
tentionally, and  without  Just  cause  or  ex- 
cuse, is  an  act,  in  the  contemplation  of  the 
law,  done  with  malice  as  that  word  is  un- 
derstood in  criminal  Judicature.  We  see  no 
ground  for  criticism  of  this  instruction.       , 

Instruction  No.  5  is  a  correct  definition  of 
murder.  The  court  added,  "Under  the  infor- 
mation in  this  cas^  as  aforesaid,  the  defend- 
ant may,  if  in  your  Judgment  the  facts  war- 
rant it,  be  convicted  of  manslaughter."  The 
court  then  proceeded  to  define  manslaughter 
correctly.  It  is  claimed  that  the  instruction 
"excludes  the  principles  of  reasonable  doubt" 
The  court  Instructed  the  Jury  very  fully  as 
to  the  doctrine  of  reasonable  doubt  It  was 
not  necessary  to  repeat  this  doctrine  in  every 
Instruction.  In  using  the  language,  "if  In 
your  Judgment  the  facts  warrant  it,"  the  jury 
must  have  understood  from  the  very  explicit 
instructions  on  the  subject  that  they  could 
find  no  verdict  except  convinced  by  the  evi- 
dence beyond  a  reasonable  doubt 

Instruction  numbered  11  was  given  in  Peo- 
ple V.  lams,  67  Cal.  115,  117,  except  the  lat- 
ter part,  the  omission  of  which  does  not  af- 
fect or  change  the  substance  of  the  Instnic- 
tion.  It  is  complained  that  the  beginning  of 
the  instruction — "From  these  definitions  the 
Jury  will  see,"  etc. — left  the  Jury  In  doubt  as 
to  what  previous  instructions  or  definitions 
were  referred  to,  citing  People  v.  Valencia, 
43  Cal.  552.  It  Is.  obvious  that  no  others 
could  have  been  referred  to  except  such  as 
defined  murder  In  its  two  degrees.  The  point 
decided  tn  the  case  cited  was  that  where,  on 
a  trial  for  murder,  two  parts  of  the  charge 
of  the  court  to  the  Jury  as  to  what  con- 
stitutes murder  are  contradictory,  and  one  Is 
correct  and  the  other  is  erroneous,  the  judg- 
ment of  conviction  will  be  reversed.  No 
such  condition  of  the  instructions  exists  here. 

The  judgment  is  affirmed. 


We  concur: 
LIN.  J. 


BUCKL£:S,  X;    McLAUGH- 
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<33  Mont.  74) 

COOMBS  et  al.  v.  BARKER  et  al. 

(Supreme  Court  of  Montana.     July  24,  1905.) 

Appeai.  vbom  Obdeb  GRARTina  New  Tbiai^— 
Execution— Stay. 

Under  Code  Civ.  Proc.  §  1733,  providing 
that  the  filing  of  an  appeal  bond  of  $300  stays 
all  proceedings  in  the  trial  court  "on  the  judg- 
ment or  order  appealed  from,"  where  both  par- 
ties appealed  from  an  order  granting  a  new 
trial  m  part,  a  bond  executed  on  the  appeal 
did  not  stay  the  execution  of  the  judgment. 

Appeal  from  District  Court,  Cascade  Couih 
ty;  J.  B.  Leslie,  Judge. 

Action  by  Frank*  Coombs  and  others 
against  David  L.  S.  Barker  and  others. 
From  an  order  annulling  an  execution  on  a 
judgment  in  favor  of  plaintiffs,  they  appeal. 
Reversed. 

See  7»  Pac.  1. 

A.  C.  Gormley  and  Walsh  &  Newman,  for 
appellants.  H.  6.  &  S.  H.  Mclntlre  and 
Fletcher  Maddox,  for  respondents  D^  L.  S. 
Barker,  J.  C.  E.  Barker,  and  3.  T.  Arming- 
ton.  Downing  &  Stephenson,  for  respond- 
ents T.  E.  Collins  and  Lavina  A.  Collins.  W. 
G.  Downing,  T.  E.  Brady,  and  W.  F.  O'Lea- 
ry,  for  respondent  Marcella  O'Leary,  admin- 
istratrix. 

MILBURX,  J.  TUs  is  an  appeal  from  an 
order  made  after  final  Judgment.  Under  an 
execution  the  sheriff  levied  upon  certain 
sbares  of  stock  and  certain  money  belonging 
to  some  of  the  defendants.  The  court  grant- 
ed a  motlcm  for  a  new  trial  In  part.  Plain- 
tiffs and  defendants  ai^ealed  from  this  or- 
der. Plaintiffs  also  appealed  from  an  order 
denying  their  motion  for  a  new  trial  as  to 
two  defendants,  LAvlna  A.  Collins  and  E.  J. 
Baker,  and  from  a  Judgment  in  their  favor. 
Thereaftnr  the  court,  on  motion  based  upon 
the  files  and  records,  made  its  order  annul- 
ling the  execution,  and  It  is  from  this  order 
that  this  appeal  is  before  us. 

The  court  seems  to  have  entertained  the 
idea,  suggested  by  counsel  here  and  in  the 
court  below,  that  there  was  not  any  Judg- 
ment against  the  defendants,  because  the 
court  had  granted  a  motion  for  a  new  trial. 
Several  early  California  authorities  are  cited, 
which  bluntly,  without  argument,  say  that 
the  granting  of  a  motion  for  a  new  trial  va- 
cates the  Judgment.  Of  course,  a  final  or- 
der upsetting  the  verdict  vacates  the  Judg- 
ment. But  such  an  order  is  not  final  until 
after  the  time  for  appeal  therefrom  has  pass- 
ed, or  until  the  appeal  is  determined,  If 
there  be  one.  The  appellants  were  not  af- 
firmatively commanded  to  do  anything  by 
the  order  granting  the  new  trial.  Therefore 
their  appeai  falls  within  those  referred  to  In 
section  1733  of  the  Code  of  Civil  Procedure, 
which  declares  that  the  filing  of  the  appeal 
bond  of  $300  stays  all  proceedings  in  the 
court  below  upon  the  Judgment  or  order  ap- 
pealed from.  The  la-w  is  full  of  difficulty 
when  we  think  of  the  numerous  appeals  ah 
81  P.— 47 


lowed  in  the  same  cause,  but  the  proceed- 
ings are  stayed  or  not  stayed  under  the  judg- 
ment when  an  appeal  such  as  the  one  before 
us  is  perfected.  If  the  iwrfectlng  of  the  ap- 
peal stays  only  proceedings  relating  to  "the 
order  appealed  from"  (section  1733),  then  the 
sheriff  may  go  ahead  with  the  execution,  and 
the  court  may  not  interfere.  If,  on  the  other 
hand,  the  proceedings  under  the  Judgment 
are  stayed,  then  the  sheriff  stops,  stays  his 
hand,  and  waits,  and  the  court  may  not  an- 
nul the  execution  and  order  him  to  proceed 
to  gather  up  the  property  and  give  it  over  to 
the  judgment  debtor. 

The  court  was  in  error  in  making  the  order 
and  setting  aside  the  execution,  and  there- 
fore said  order  is  reversed  and  set  aside. 

Reversed. 

BRANTLY,  O.  X,  and  HOLLOW  AY,  J., 
concur. 


(33  Mont.  45) 
METLEN  V.  OREGON  SHORT  LINE  R.  CO. 
(Supreme  Court  of  Montana.     July  24,  1905.) 

1.  Tbial— Opening  Statement  —  Gbounds 
OF  Recoveet— Waiver. 

Where,  in  an  action  against  a  railroad 
company  for  killing  live  stocky  plaintiff's  coun- 
sel at  the  openinj?  of  the  trial  stated  to  the 
court  that  he  relied  on  the  cause  of  action  set 
out  in  his  complaint,  relative  to  a  defective 
fence,  he  thereby  waived  any  other  ground  for 
recovery  mentioned  in  the  complaint. 

2.  Railroads  —  Killing  Live  Stock  — Com- 
plaint. 

In  an  action  again.st  a  railroad  company 
for  killing  live  stock,  alleged  to  have  resulted 
from  its  negligence  in  failing  to  maintain  a  suf- 
ficient fence,  a  complaint  merely  alleging  that 
defendant  failed  to  maintain  a  sufficient  fence 
at  a  point  wliere  it  was  its  duty  to  do  so,  etc., 
and  that  by  reason  thereof  the  cattle  went  on 
the  track  and  were  killed,  was  demurrable  for 
failure  to  allege  plaintiff's  ownership  or  pos- 
session of  the  land  along  or  through  which  the 
railroad  ran  at  the  point  where  the  cattle  stray- 
ed on  the  track,  etc. 

Appeal  from  District  Court,  Beaverhead 
County;    M.  H.  Parker,  Judge. 

Action  by  David  E.  Metlen  against  the  Ore- 
gon Short  Line  Railroad  Company.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

John  G.  Willis,  for  appellant  Edwin  Nor- 
ris,  for  respondent. 

PER  CURIAM.  This  Is  an  apiieal  from  a 
Judgment  in  favor  of  the  plaintiff.  The  plain- 
tiff sued  the  defendant  for  the  value  of  live 
stock  alleged  to  have  been  killed  by  Its  cars 
at  and  on  the  ranch  of  Joseph  Sblneberger, 
near  Redrock  station,  in  Beaverhead  county, 
Mont. ;  It  having  "neglected  and  failed  to 
maintain  a  good  and  sufficient  fence  (the 
said  place  then  and  there  being  a  place  where 
the  said  defendant  could  and  had  the  right 
to  maintain  a  good  and  sufficient  fence)  on 
one  side  of  Its  track  and  property,  sufficient 
to  prevent  cattle  and  other  domestic  animals 
from  straying  and  going  ip9|j^«^(d,{5^^ 
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and  railroad."  It  Is  alleged  that  the  live 
stock  on  March  1,  1903,  "by  reason  of  the 
omiesion  of  said  defendant  to  then  and  there 
maintain  a  good  and  sufficient  fence,  with- 
out any  fault  or  knowledge  on  the  part  of 
the  plaintiff,  strayed  upon  the  line  and  track 
of  said  railroad,  and  were  run  against  and 
killed  by  the  locomotive  and  cars,"  etc.  At 
the  opening  of  the  trial,  plaintiff  stated  to 
the  court  that  "he  relied  upon  the  cause  of 
action  set  out  in  bis  complaint,  relative  to  a 
defective  fence" ;  thus  waiving  any  other 
ground  of  recovery  mentioned  in  the  com- 
plaint The  defendant  assigns  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  For  the  reasons 
stated  in  the  opinion. In  Beaudin  v.  Oregon 

Short  Line  Railroad  Co.,  31  Mont  ,  78 

Pac.  303,  relating  to  the  law  in  Montana  as 
to  railroad  fences,  the  judgment  is  reversed. 
Reversed. 

(39  Wash.  279) 

HART  V.   CASCADE   TIMBER  CO. 

(Supreme  Court  of  Washington.     July  21, 

1905.) 

1.  Jcby—Tbial— Discretion. 

In  an  action  for  injuries  it  was  not  error 
for  the  court  to  call  a  jury  to  try  the  case, 
though  a  jury  had  not  been  demanded,  and  the 
jury  fee  paid  before  the  case  was  called. 

2.  Same— EviDE.vcE— Prejudice. 

Where  a  witness  had  previously  stated, 
without  objection,  that  he  had  told  defendant's 
master  mechanic  that  a  pole  in  front  of  a 
hoist  would  not  work  as  good  as  a  roller  pre- 
viously used,  and  that  some  one  would  get  hurt 
on  it,  defendant  was  not  prejudiced  by  the  de- 
nial of  a  motion  to  strike  a  negative  answer  to 
a  question  as  to  whether  the  accident  would 
have  happened  if  the  roller  had  been  there  in- 
stead of  the  pole. 

3.  Same. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, plaintiff's  statement  as  a  witness  that  he 
told  the  engineer  immediately  after  the  acci- 
dent that  both  of  his  legs  were  broken,  and  that 
the  engineer  then  stated  that  he  had  told  defend- 
ant's master  mechanic  "to  fix  that  roller  or 
some  one  would  get  hurt  on  it,"  was  immediate- 
ly stricken  on  objection,  the  ruling  striking  the 
evidence  would  be  regarded  as  curing  the  error 
in  its  admission. 

4.  Same — Cootbibutobt  Kbolioence  —  As- 
sumed Risk — Question  fob  Jubt. 

In  an  action  for  injuries  to  a  servant, 
caused  by  a  defective  hoist,  evidence  held  to  re- 
quire submission  of  the  issues  of  plaintiff's 
contributory  negligence  and  his  assumption  of 
the  risk  involved  to  the  jury. 

5.  Same— Fellow  Servants. 

Where  plaintiff  claimed  that  his  injury 
was  caused  by  a  defective  hoist,  and  that  de- 
fendant's engineer  did  in  fact  take  up  the  slack 
of  a  loading  line  attached  to  the  hoist  before 
applying  power  to  the  main  line  drum,  while 
defendant  claimed  that  the  accident  was  caus- 
ed by  the  engineer's  negligence  in  failing  to 
take  up  the  slack  of  the  loading  line,  whether 
the  accident  was  caused  by  the  negligence  of 
the  engineer,  who  was  plaintiff's  fellow  servant, 
was  for  the  jury. 

6.  Same  —  Negligence  —  Unsafe  Appli- 
ances. 

Where  the  brake  attached  to  the  loading 
drum  of  a  hoist  had  been  removed  for  the  ben- 
efit of  the  loading  crew,  whose  duty  it  was  to 


draw  out  the  line  froqi  the  drum,  and  at  first 
an  iron  roller  was  placed  in  front  of  the  en- 
gine to  separate  the  loading  line  attached  to  one 
of  the  drums  of  the  hoiijt  from  the  main  line 
attached  to  the  other  drum,  but  a  pole  and  cer- 
tain wires  were  thereafter  substituted  for  the 
roller,  which  there  was  evidence  to  show  was  an 
unsafe  appliance,  and  plaintfff  was  injured  by 
the  loading  line  becoming  entangled  with  the 
main  line,  whether  the  substitution  of  the  pole 
for  the  iron  roller  was  the  adoption  of  an  un- 
safe appliance  was  for  the  jury. 
.7.  Same— Damages— ExcEssivENESs. 

Plaintiff,  a  logger,  was  caught  between  a 
log  and  the  car  through  defendant's  alleged 
negligence,  and  each  of  his  thigh  bones  were 
broken.  At  the  time  of  the  accident  he  was 
earning  $3  a  day,  and  at  the  time  of  the  trial, 
11  months  thereafter,  he  had  so  far  recovered 
that  it  appeared  that  his  injuries  would  not  se- 
riously impair  the  usefulness  of  his  legs,  nor 
prevent  him  from  performing  hard  labor.  Held 
that,  in  the  absence  of  any  claim  for  hospital 
fees  or  doctor's  bills,  a  verdict  for  So.OOO  was 
excessive,  and  should  be  reduced  to  $3,500, 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W\  H.  Snell,  Judge. 

Action  by  Bernard  Hart  against  the  Cas- 
cade Timber  Company,  From  a  judgment  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed on  condition. 

Reynolds  &  Griggs,  for  appellant.  A.  3. 
Speckert,  James  F.  O'Brien,  and  Charles  0. 
Bates,  for  respondent 

CROW,  J.  This  action  was  instituted  In 
the  superior  court  of  Pierce  county  to  recovw 
damages  for  personal  injuries.  A  verdict  for 
$5,000  being  rendered  in  favor  of  respondent 
and  final  judgment  entered  thereon,  this  ap- 
peal has  been  taken. 

At  the  time  of  the  accident  complained  of, 
appellant  was  engaged  in  the  logging  busi- 
ness at  a  certain  camp  on  the  Tacoma  East- 
em  Railroad,  using  a  certain  donkey  engine 
to  bring  in  logs  from  the  woods  and  load  the 
same  upon  cars.  The  donkey  engine  bad  two 
certain  drums  or  cylinders,  aromid  which 
lines  of  cables  were  wound.  The  Jower  one, 
towards  the  front,  was  known  as  the  "main 
line  drum,"  and  the  upper  or  rear  one  as  the 
"loading  drum."  The  lines  upon  said  drums 
were  cables.  The  main  line,  being  about 
1,000  feet  in  length,  was  used  for  the  purpose 
of  drawing  in  logs  from  the  woods  to  a  cer- 
tain loading  platform  located  near  the  rail- 
way track,  about  30  feet  from  and  in  front 
of  the  donkey  engine.  The  shorter  line  upon 
the  loading  drum  was  used  for  the  purpose 
of  hauling  logs  ,from  the  loading  platform 
onto  the  cars.  This  line  passed  through  a 
block  attached  to  certain  timbers  on  which 
the  engine  rested,  passed  therefrom  through 
a  block  at  the  top  of  a  gin  pole  immediately 
over  a  car,  then  dropped  to  the  point  where 
the  loading  was  being  done.  Respondent,  an 
employ^  of  appellant  was  one  of  the  loading 
gang,  being  known  as  the  "ground  loader." 
The  donkey  engine  had  a  brake  upon  the 
long  line  drum,  and,  as  originally  built  also 
bad  a  brake  upon  the  loading  drum.  The 
latter  brake,  ^owejei^  w^^s  ^t^u^^s  it 
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bad  b«en  placed  upon  the  loading  drum  to 
create  friction  and  prevent  tbe  loading  line 
from  becoming  slack,  it  became  necessary,  In 
Its  absence,  to  adopt  some  other  contrlTance 
tot  preventing  inch  slack,  In  order  that  the 
cable  of  the  loading  drmn  might  be  prevent- 
ed from  falling  upon  the  main  line  drum. 
For  this  purpose  a  certain  iron  roller  was 
first  placed  upon  stanchions  standing  Imme- 
diately in  front  of  the  main  line  drum,  the 
line  from  the  loading  drum  passing  over  and 
the  main  line  under  said  roller,  which  re- 
spondent claims  was  located  at  a  height  suffi- 
cient to  prevent  the  slack  of  the  loading  line 
from  falling  upon  the  main  line  drum.  About 
one  week  prior  to  the  accident  It  became 
necessary  to  remove  the  main  drum  and 
make  certain  repairs  which  were  made  by 
the  engineer  and  appellant's  master  me-> 
chahic.  In  order  that  said  main  drum  might 
be  remioved,  it  became  necessary  to  take  out 
the  iron  roller  above  mentioned.  Afterwards, 
Instead  of  replacing  the  iron  roller,  the  mas- 
ter mechanic  suspended  wires  from  two 
wooden  stanchions  in  front  of  the  engine, 
each  of  said  wires  falling  down  In  the  form 
of  a  loop,  and  In  said  loops  placed  a  stick, 
and  passed  the  line  from  the  loading  drum 
over  and  the  line  from  the  main  drum  "imder 
such  stick,  the  intention  being  that  said  de- 
vice should  take  the  place  of  and  perform 
the  functions  of  the  iron  roller  which  had 
been  removed.  There  is  evidence  tending  to 
show  that  at  the  time  of  this  change  the  en- 
gineer, who  assisted  in  the  repairs,  complain- 
ed to  his  superior,  the  master  mechanic,  that 
the  new  contrivance  was  unsafe  and  danger- 
ous. This  statement,  however,  is  denied  by 
the  master  ihechanlc.  On  the  day  of  the  ac- 
cident respondent  was  engaged  In  loading 
a  certain  log,  and  in  so  doing  he  fastened 
tbe  end  of  the  line  from  the  loading  drum 
around  tbe  log,  and  gave  a  signal  to  the  engi- 
neer to  apply  power  to  the  loading  drum. 
This  tbe  engineer  did,  but  the  log,  being  ir- 
regular in  foirm,  did  not  pass  evenly  upon 
certain  skids  which  were  being  used  in  load- 
ing, one  end  of  the  log  falling  below  and 
behind  one  of  said  skids.  Thereupon  re- 
spondent signaled  the  "engineer  to  turn  oft 
the  power,  which  being  done,  respondent, 
taking  a  peevy  or  cant  hook,  stepped  in  be- 
tween the  log  and  the  car  for  the  purpose  of 
pushing  or  rolling  the  log  back  into  a  proper 
position.  By  reason  of  the  line  from  the 
loading  drum  being  attached  to  the  log.  It 
was  very  taut,  and  when  the  power  was  re- 
leased, tbe  loading  drum  having  a  tendency 
to  revolve  in  an  opposite  direction,  it  became 
slack.  While  respondent  was  in  the  posi- 
tion Just  described,  the  engineer  received  a 
signal  to  apply  power  to  the  main  line  drum 
for  the  purpose  of  drawing  another  log  from 
the  woods.  The  engineer  testified  that  be- 
fore doing  so  he  took  up  all  the  slack  In  tbe 
loading  line.  Thereupon  he  immediately  ap- 
plied the  power  to  the  main  line  drum,  which 
began  to  revolve  and  draw  the  log  from  the 


woods.  When  about  100  feet  of  the  main 
line  had  been  drawn  In,  the  slack  of  the  load- 
ing line  fell  upon  tbe  main  line,  was  caught, 
and  began  to  wind  around  tbe  main  drum. 
This  caused  the  loading  line  to  draw  the  log 
to  which  it  was  attached  toward  respondent, 
crushed  him  against  the  car,  and  broke  each 
of  his  thigh  bones. 

Respondent  alleged  negligence  of  appel- 
lant (1)  In  falling  to  maintain  a  brake  upon 
said  loading  drum;  (2)  in  falling  to  maintain 
a  proper  and  reasonably  safe  appliance  for 
keeping  the  lines  apart  and  preventing  the 
loading  line  from  falling  upon  the  main 
drum.  Respondent  also  contended  that  tbe 
stanchions  and  iron  roller  originally  placed 
In  front  of  the  main  line  drum  constituted 
a  proper  and  reasonably  safe  contrivance  for 
keeping  said  lines  apart;  that  the  stick  sua-' 
pended  from  the  wires,  which  was  after- 
wards substituted  therefor,  was  an  improper 
and  dangerous  appliance;  and  that  tbe  ab- 
sence of  the  brake  from  the  loading  drum  and 
the  use  of  such  stick  of  timber  suspended 
from  said  wires  were  the  proximate  cause  of 
his  injuries.  Resitondent  also  alleged  that 
his  duty  In  no  way  required  him  to  have  any- 
thing to  do  with  the  engine  or  its  appliances,  . 
or  to  have  any  knowledge  thereof;  that  ha 
was  ignorant  of  the  dangers  arising  from  the 
absence  of  said  brake  or  the  use  of  said  im- 
proper appliance;  that  he  was  entirely  with- 
out fault;  and  that  said  injuries  were  the  di- 
rect result  of  the  negligence  of  appellant  In 
falling  to  provide  reasonably  safe  appliances 
or  machinery  for  the  use  of  Its  servants.  Ap- 
pellant has  assigned  numerous  errors,  which 
we  will  consider  In  their  order. 

1.  It  is  first  contended  that  the  trial  court 
erred  in  calling  a  Jury  to  try  the  cause,  ap- 
pellant claiming  respondent  had  waived  a 
Jury  trial,  and  that  no  Jury  fee  had  been 
deposited  prior  to  tbe  calling  of  the  case 
for  trial.  There  is  no  merit  In  this  conten- 
tlbn.  Knapp  v.  Order  of  Pendo,  36  Wash. 
GOl,  TO  Pac.  209. 

2.  The  engineer,  being  a  witness  for  re- 
spondent, was  asked,  "Would  the  accident 
have  happened  if  the  roller  had  been  there 
Instead  of  the  pole?"  and'  answered,  "No,  sir." 
The  motion  of  appellant  to  strike  the  answer 
as  a  mere  conclusion  was  denied,  and  upon 
this  ruling  error  Is  assigned.  In  Sears  v. 
Seattle,  etc..  Street  Ry.  Co.,  6  Wash.  230,  33 
Pac.  391,-  this  court  said:  "It  is  a  general 
rule  of  evidence  that  witnesses  may  not 
glye,  opinions  as  to  matters  of  fact  which  the 
court  or  Jury  are  ultimately  to  determine. 
But  this  rule  is  not  without  exception.  And 
the  exception  Is  not  confined  to  the  evidence 
of  experts  who  may  give  opinions  on  ques- 
tions requiring  special  skill,  knowledge,  or 
learning,  but  Includes  the  evidence  of  com- 
mon observers  who  may  state  the  results  of 
their  observations  in  regard  to  ordinary  ap- 
pearances and  conditions  of  things  which 
cannot  be  produced  to  a  Jury  exactly  rt  they 
were  observed  by  the  w|tee§%ia<Liiie't!JM#-f\^ 
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The  record  showq  that  the  -witness  without 
objection  had  previously  given  substantially 
the  same  testimony,  saying  he  had  told  the 
master  mechanic  the  pole  would  not  work  as 
good  a^  the  roller,  and  some  one  was  going 
to  get  hurt  on  It  We  therefore  do  not  think 
prejudicial  error  was  committed  In  permit- 
ting this  question  and  answer  to  stand. 

3.  Respondent,  as  a  witness  in  his  own  be- 
half, after  testifying  about  his  position,  and 
as  to  how  the  log  had  been  drawn  against 
him,  was  asked,  "Well,  what  was  done  to 
you  then,  Barney?"  and  answered:  "Well, 
I  fell  across  the  log,  and  Johnny,  the  engi- 
neer—  I  hollered,  and  the  engineer  came 
running,  and  he  says,  'You  ain't  hurt!'  and  I 
says,  'Only  two  legs  broke;'  and  he  says,  'I 
told  him  to  fli  that  roller  or  some  one  would 
.get  hurt  on  It'  "  Appellant  Immediately  mov- 
ed the  court  to  strike  the  answer,  and  it  was 
stricken.  Appellant  now  contends  this  wte 
a  voluntary  stateme^it  of  respondent,  and 
that  when  the  answer  -was  once  given  ir- 
reparable mischief  was  done,  although  It 
was  stricken,  and  Insists  that  the  order 
striking  the  answer  could  not  and  did  not 
cure  the  prejudicial  error.  We  do  not  think 
the  contention  of  the  appellant  can  be  sus- 
tained. We  find  nothing  in  the  general  tes- 
timony of  respondent  to  show  that  he  was 
undertaking  to  make  improper  or  voluntary 
statements,  nor  is  there  anything  to  indi- 
cate that  the  statement  was  suggested  to 
him,  or  in  any  manner  drawn  out  by  his 
counsel.  If  this  court  were  to  reverse  a  case 
every  time  a  witness.  In  the  presence  of  a 
jury,  Innocently  volunteers  an  Improper  or 
Irrelevant  statement  which  appellant  re- 
garded as  prejudicial,  very  few  Judgments 
of  a  trial  court  would  be  sustained.  The 
statement  having  been  withdrawn  from  the 
jury,  we  fall  to  And  that  appellant  was 
prejudiced  by  the  incident 

4.  At  the  close  of  the  respondent's  evi- 
dence appellant  moved  for  a  nonsnlt,  which 
was  denied.  The  principal  points  relied  up- 
on in  support  of  said  motion  were  contribu- 
tory negligence,  assumed  risk,  negligence  of 
fellow  servant,  and  ,a  contention  that  from 
the  evidence  Introduced  on  l)ehalf  of  re- 
spondent It  clearly  appeared  appellant.  In 
providing  machinery  and  appliances  to  be 
used  by  Its  servants,  had  exercised  ordlnaiy 
and  reasonable  care,  and  was  guilty  of  no 
negligence  whatever. 

Upon  the  question  of  contributory  negli- 
gence it  is  a  well-established  principle  that 
such  Issue  will  not  be  withdrawn  from  the 
consideration  of  the  jury  when  the  minds  of 
reasonable  men  might  differ  as  to  whether 
or  not  such  negligence  in  fact  existed.  Jor- 
dan V.  Seattle,  26  Wash.  61,  66  Pac.  114; 
Christianson  v.  Pacific  Bridge  Co.,  27  Wash. 
582,  68  Pac.  191;  Cook  v.  Stlmson  Mill  Co., 
36  Wash.  36,  78  Pac.  39.  From  an  examina- 
tion of  the  evidence  in  this  case  we  are  sat- 
isfied that  the  Issue  of  contributory  negli- 
gence was  properly  submitted  to  the  Jury. 


What  has  been  said  as  to  the  Issue  of  con- 
tributory negligence  Is  true  also  as  to  that  of 
assumed  risk.  There  wus  positive  evidence 
to  the  eCCect  that  respondent  knew  nothing 
of  the  construction,  management,  or  use  of 
the  engine  or  its  appliances;  .that  he  had 
nothing  whatever  to  do  with  providing  or 
operating  the  same;  and  that  he  had  not 
been  advised  as  to  any  dangers  attendant 
upon  the  use  of  such  engine  or  appliances. 
This  was  the  testimony  not  only  of  respond- 
ent himself,  but  also  of  the  engineer.  Ap- 
pellant contends  that  respondent  assisted  in 
the  arrangement  of  .this  very  stick  which 
was  substituted  for  the  Iron  roller  and 
used  at  the  time  of  the  accident  While 
there  was  some  evidence  upon  this  point, 
the  question  of  bla  knowledge,  or  means  of 
knowing,  what  danger,  if  any,  existed,  was 
one  upon  which  the  evidence  was  sufficiently 
conflicting  to  warrant  the  issue  of  assumed 
risk  l)eing  referred  to  the  Jury. 

Upon  the  issue  of  negligence  of  a  fellow 
servant  it  was  contended  by  appellant  that 
the  accident  was  the  result  of  the  negligence 
of  one  John  Slpe,  the  engineer,  respondent's 
fellow  servant.  In  falling  to  take  up  the 
slack  of  the  loading  line  before  operating  the 
main  line  drum,  and  that  such  negligence 
was  the  sole  and  proximate  cause  of  the  ac- 
cident Substantially  all  evidence  bearing 
upon  this  question,  and  Introduced  by  re- 
spondent tends  to  show  that  the  engineer 
did  take  up  the  slack  of  the  loading  line  be- 
fore applying  power  to  the  main  line  drum; 
respondent's  theory  being  that  after  the 
main  line  drum  was  started  its  motion  and 
the  rising  and  falling  of  the  suspended  stick 
caused  the  loading  drum,  in  the  absence  of 
Its  brake,  to  revolve,  producing  slack  In  its 
line,  which,  becoming  entangled  with  the 
main  line,  caused  the  accident  Upon  the 
evidence  It  was  certainly  a  question  of  fact 
to  be  decided  by  the  Jury  whether  or  not  the 
respondent's  fellow  servant  was  guilty  of 
^negligence,  and  this  issue  was  also  properly 
submitted. 

The  main  contention  of  appellant  upon  the 
motion  for  a  nonsuit  seems  to  be  that  it  bad 
fully  discharged  its  lluty  as  master  in  se- 
lecting machinery  and  appliances  to  be  used 
by  its  employ^.  It  contends  that  the  ab- 
sence of  a  brake  from  the  loading  drum  was 
not  negligence,  for  the  reason  that  the  imi- 
versal  custom  of  those  operating  donkey  en- 
gines in  logging  camps  is  to  operate  such 
drum  without  a  brake;  that  the  brake  had 
been  removed  for  the  benefit  of  the  loading 
crew,  whose  duty  to  was  to  draw  out  the  line 
from  the  loading  drum;  that  as  the  brake 
caused  friction,  the  loaders  objected  to  ex- 
tra work  and  labor  caused  thereby,  and  that 
the  brake  was  removed  for  their  sole  bene- 
fit It  is  true  the  evidence  fails  to  show 
any  brake  was  ever  used  on  the  loading 
drum  of  this  engine.  It  is  also  true  that  the 
evidence  utterly  fails  to  show  that  in  the 
operation  of  donkey  engines  In  logging 
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camps  generally  It  was  customary  to  use 
sucb  a  brake.  Doubtless  the  brake  was  re- 
moved for  the  purpose  of  lightening  the  la- 
bor of  the  men  who  drew  out  the  line.  The 
engine,  however,  as  originally  constructed, 
contemplated  the  use  of  such  a  brake,  and  it 
might  readily  be  inferred  from  the  evidence 
that  the  very  fact  of  the  removal  of  the 
brake  necessitated  the  iron  roller  or  some 
other  proper  appliance  in  front  of  the  enginu 
to  keep  the  lines  apart  and  prevent  acci- 
dents. The  brakes  lieing  removed,  it  might 
then  become  necessary  to  determine  what 
was  a  proper  and  reasonably  safe  appliance 
to  accomplish  this  purpose.  Upon  this  point 
the  evidence  is  conflicting.  Witnesses  for 
respondent  testified  that  the  pole  suspended 
from  the  wires  was  improper,  unsafe,  and 
dangerous;  while  witnesses  for  appellant 
testified  differently,  some  saying  the  sus- 
pended pole  was  proper,  others  that  a  sta- 
tionary pole  was  proper,  and  another  that 
no  such  appliance  whatever  should  be  used, 
but  that  the  engineer  should  constantly 
watch  the  slack,  and  take  it  up  by  the  use 
of  the  friction  lever  on  the  loading  drum. 
We  think  that  under  all  the  evidence  as  dls- 
elpsed  by  the  record  an  issue  arose  as  to 
whether  the  substitution  of  the  pole  for  the 
Iron  roller  by  the  master  mechanic  was  or 
was  not  the  adoption  of  a  dangerous  and  un- 
safe appliance,  or  was  the  adoption  of  one 
that  was  reasonably  safe  and  proper,  and 
that  this  issue  was  one  of  fact  to  be  decided 
by  the  jury.  Labatt  on  Master  &  Servant, 
S  43;  Goe  V.  N.  P.  By.  Co.,  30  Wash.  634,  71 
Pac.  182;  Gaudie  v.  Northern  Lumber  Co., 
,  34  Wash.  34,  74  Pac.  1009;  Swift  &  Co.  v. 
Holoubek.'  60  Neb.  784,  84  N.  W.  249;  Mc- 
Gregor V.  Reld,  17§  111.  4C4,  53  N.  E.  323.  09 
Am.  St  Rep.  332;  Detroit  &  Milwaukee  R. 
R.  Co.  V.  Van  Stelnburg,  17  Mich.  99;  Ash- 
man V.  The  Flint,  etc.,  R.  R.  Co.,  90  Mich. 
567.  51  N.  W.  645;  Kyle  v.  Electric  Light  & 
Power  Co.,  174  Pa.  570.  34  Atl.  323. 

5.  Numerous  assignments  of  error  are  bas- 
ed upon  the  giving  of  certain  instructions 
which  were  requested  by  respondent,  and 
also  upon  the  refusal  to  give  other  instruc- 
tions retiuested  by  appellant  We  will  not 
enter  into  a  specific  or  analytical  discussion 
of  the  various  instructions  given  or  refused, 
but  will  say  that  we  have' carefully  exam- 
ined all  the  instructions  given  and  refused, 
and  are  convinced  (1)  that,  if  any  of  the  in- 
structions given  by  the  court  at  the  request 
of  respondent  are  subject  to  any  criticism 
whatever,  the  same  were  amply  cured  by 
other  Instructions  given  at  appellant's  re- 
quest; and  (2)  that  all  instructions  request- 
ed by  appellant  and  refused  by  the  court 
have  been  fully  covered  by  other  instruc- 
tions actually  given.  In  fact,  the  instruc- 
tions given  by  the  court  are  complete,  and, 
as  we  think,  correctly  state  the  law. 

6.  Appellant  contends  that  the  damages 
awarded — $5,000 — are  excessive.  From  an 
examination  of  the  entire  record,  and  a  most 


careful  and  painstaking  consideration  of  the 
evidence,  we  are  convinced  that  this  conten- 
tion should  be  sustained.  While  respondent 
suffered  a  most  painful  and  serious  accident, 
the  evidence  shows  his  recovery  has  been  al- 
most a  perfect  one.  It  is  true  some  of  the 
testimony  tended  to  show  certain  injuries 
to  have  still  existed  at  the  time  of  "the  trial, 
but  it  fails  to  show  such  Injuries  to  be  per- 
manent. Op  the  contrary,  the  weight  of  th^  . 
evidence  seems  to  be  that  within  a.  period 
of  perhaps  four  or  five  months  from  the  date 
of  the  trial  respondent  would  probably  en- 
joy substantial  or  complete  recovery.  It  also 
shows  that  he  will  be  able  to  resume  work 
at  his  occupation  of  logger;  that  he  has  a 
good  pair  of  legs;  tbat  bis  system  is  in  a 
healthy'  and  well-nourished  condition;  that 
the  permanent  injuries  Ife  has  sustained,  if 
any,  are  not  of  such  a  character  as  to  impair 
the  usefulness  of  his  legs  or  prevent  him 
from  performing  hard  labor.  The  accident  oc- 
curred on  the  17th  day  of  July,  1903,  and  the 
trial  commenced  about  11  months  later,  on 
the  14th  day  of  June,  1904.  At  that  time 
appellant  had  been  walking,  and,  although 
he  carried  a  cane,  be  used  it  only  a  portion 
of  the  time.  He  was  examined  by  competent 
surgeons  appointed  by.  the  court  whose  evi- 
dence disclosed  a  very  substantial  recovery. 
At  the  time  of  the  accident  appellant  was 
earning  $3  per  day.  •  Were  we  to  concede 
that  he  had  lost  at  the  time  of  the  trial,  and 
would  thereafter  lose,  a  suflicient  amount  of 
time  to  constitute  in  all  18  months,  bis  loss 
in  wages  could  not  exceed  $1,500.  No  claim 
is  made  for  hospital  fees  or  doctor  bills,  and 
we  cannot  assume  any  such  claim  existed. 
If  respondent  had  been  allowed  $1,500  for 
loss  of  time  and  $2,000  In  addition  thereto 
for  pain  and  suffering  and  for  any  perma- 
nent injury  which  the  evidence  shows  he 
may  have  actually  sustained,  such  an  award, 
making  a  total  of  $3,500,  would  certainly  be 
ample  compensation.  It  is  not  the  province 
of  the  court  to  weigh  testimony  and  deter- 
mine the  amount  of  damages  tbat  shall  or 
shall  not  be  awarded  in  any  given  case,  but 
a  duty  docs  devolve  upon  the  court  to  re- 
strain juries  from  awarding  verdicts  unnec- 
essarily large,  or  not  warranted  by  the  evi-  ' 
dence.  The  purpose  of  Awarding  damages  is 
to  give  compensation  for  loss  or  injury  ac- 
tually sustained,  and  whea  a  sutficient 
amount  has  been  awarded  to  accomplish  such 
purpose  no  additional  award  should  be  per- 
mitted. While  we  hesitate  to  interfere  with 
the  verdict  of  a  jury  estimating  damages,  we 
are  nevertheless  constrained  to  believe  that 
an  award  in  excess  of  $3,500  should  not  un- 
der the  evidence  have  been  made  In  this  ac- 
tion. 

It  is  ordered  that  If  within  30  days  from 
the  filing  of  the  remittitur  herein  the  re- 
spondent shall  file  with  the  clerk  of  the  su- 
perior court  of  Pierce  county.  Wash.,  his 
written  statement  agreeing  to  accept  a  judg- 
ment for  $3,500,  the  Judgment  of  the  superior 
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court  be  modified  by  reducing  the  damages 
awarded  herein  from  ^,000  to  $3,600,  tbe 
latter  sum  to  bear  Interest  from  the  date  of 
the  trial.  Upon  the  failure  of  said  respond- 
ent to  accept  Bald  sum  of  $3,500  and  Interest 
within  said  time,  It  Is  ordered  that  a  new 
trial  be  granted.  The  appellant  will  recover 
costs  In  this  court 

MOUNT,  C.  J.,  and  ROOT  and  EUDKIN, 
JJ.,  concur. 

(39  Wash.  244) 

NOVELTY    MILL    CO.    v.    HEINZERLING 
et  al. 

(Supreme  Court  of  Washington.    July  20, 
1905.) 

1.  CoNTBACTS— ATTraoBSHip— Matebialot. 

Where  the  terms  of  a  building  contract  are 
plain  and  unambiguous,  and  there  is  no  claim 
of  fraud  or  overreaching,  or  that  the  owner  did 
not  have  ample  opportunity  to  read  and  under- 
stand the  contract  before  signing  It,  it  is  im- 
material that  the  specifications  of  the  contract 
were  drawn  by  the  contractor. 

2.  Pbihcipal  and  Agent  —  Establishuent 
OF  Agency — Question  fob  Jubt. 

Whether  one  who  was  present  daily  In 
company  with  plaintiff's  secretary  during  the 
construction  of  a  building  for  plaintiff,  and 
who  gave  many  directions  concerning  the  work 
in  the  hearing  of  the  secretary,  without  Inti- 
mation from  the  latter  to  the  contractor  that 
such  person  was  not  authorized  to  so  direct, 
was  an  agent  for  plaintiff,  was  a  question  for 
the  jury. 

3.  Building  CoNTftAors— Neglect  of  Con- 
TBACTOB— Question  fob  Jubt. 

In  an  action  on  a  contractor's  bond,  the 
breach  assigned  being  the  contractor's  failure 
to  properly  tamp  the  concrete  used  in  filling  the 
casings  around  the  piers,  where  there  was  evi- 
dence that  the  contract  called  for  the  tamp- 
ing; that  plaintiff  observed  the  tamping,  and 
approved  thereof,  and  insisted  on  even  more  of 
it  than  the  contractor  was  disposed  to  give ; 
that  the  piers  were  weakened  by  too  much 
knocking  and  jarring  from  the  tamping;  and 
that  plaintiff  placed  a  heavy  weight  upon  the 
floor  over  the  piers  before  the  cement  was  suf- 
ficiently set,  thus  weakening  the  piers — ^the 
question  whether  the  piers  were  weakened  by 
reason  of  any  default  or  neglect  on  the  con- 
tractor's part  was  for  the  jury. 

4.  Same— DtrriES  of  Contbactob  —  Compli- 
ance WITH  Contbact. 

Where  a  building  contract  required  the 
contracter  to  fill  casings  around  piers  with 
concrete,  "said  conctvte  to  be  well  tamped,", the 
contractor  was  not  liable  for  any  damage  caus- 
ed by  tamping  the  concrete  as  required  by  the 
contract,  although  the  contract  was  faulty  in 
requiring  such  tamping  to  be  done,  unless  be 
failed  to  do  the  tamping  in  the  way  that  it 
should  have  been  done. 

5.  Pbincipal  and  Agent  —  Knowledqb  of 
Agent— Instbuctions. 

Where,  under  the  evidence,  the  question  of 
the  agency  for  plaintiff  of  a  certain  person  was 
one  for  the  jury,  a  charge  that  any  knowledge 
or  information  gained  b^  such  person  was  not 
the  knowledge  of  plaintiff,  and  could  not  bind 
it,  was  properly  refused. 

6.  Same. 

On  the  issue  of  the  agency  for  plaintiff  of 
a  certain  person,  a  charge  that  the  fact  that 
such  person  was  aronnd  the  work,  and  saw  how 
it  was  being  done,  and  undertook  to  direct  how 
it  should  be  done,  could  not  charge  plaintiff 
with  notice,  unless  such  person  was  authorized 


to  look  after  the  work,  and  was  held  out  as  its 
agent  for  that  purpose,  which  fact  the  jury' 
were  to  determine  from  the  evidence,  was  prop- 
er. 

7.  Indemnity  —  Liability  of  Ihobmnitob— 
Necessity  of  Notice— Ihstbuction. 

Where  a  contractor's  bond  required  imme- 
diate notice  of  the  breach  to  be  given,  and  that 
suit  should  be  brought  within  six  months  after 
the  first  breach,  a  charge  that,  if  the  owner  had 
knowledge  of  the  defect  complained  of,  it  was 
its  duty  to  at  once  notify  the  surety,  and  bring 
its  suit  within  six  months  thereafter,  was  prop- 
er. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  the  Novelty  Mill  Company 
against  L.  A.  Heinzerllng  and  another.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Andrew  J.  BalUet  and  James  Klefer,  for 
appellant  Charles  8.  Hill  and  Allan  C.  Mac- 
Donald,  for  respondent  American  Bonding 
Co.  of  Baltimore.  BalUnger,  Ronald  &  Bat- 
tle and  F.  E.  Brlghtman,  for  respondent  L. 
A.  Heinzerllng. 

HADLEY,  J.  This  is  an  action  upon  a 
contractor's  bond.  The  amended  complaint 
avers  that  the  defendant  Heinzerllng  entered 
into  a  vrrltten  contract  to  construct  for  the 
plaintiff  a  warehouse  In  accordance  witb 
plans  and  specifications  attached  to  the  con- 
tract The  specifications  provided  that  the 
building  should  rest  "upon  45  concrete  piers, 
and  the  latter  were  also  to  be  constructed  by 
said  defendant.  It  was  provided  that,  In 
constructing  each  pier,  four  piling  should  be 
driven  to  a  good  foundation,  and  cut  off  from 
one  to  three  feet  above  ground;  the  earth  to 
be  excavated  around  the  piling  one  foot  be- 
low the  surface,  and  a  easing  built  around 
the  same,  made  of  two-Inch  lumber;  the  cas- 
ing having  d  dimension  of  five  feet  by  Ave 
feefat  the  base,  and  three  feet  by  three  feet 
at  the  top  inside.  It  was  also  required  that 
the  casing  should  be  filled  with  concrete,' 
made  with  five  parts  sand  and  gravel,  and 
one  part  good  Portland  cement;  said  concrete 
to  be  well  tamped.  The  plaintiff  alleges  that 
the  contractor  did  not  build  the  piers  in  ac- 
cordance with  the  spedflcatlons,  in  that  he 
failed  to  use  a  sufficient  quantity  of  cement 
and  that  he  did  not  use  a  good  quality  of 
Portland  cement;  that  he  failed  to  properly 
tamp  and  place  the  concrete;  that  he  threw 
the  concrete,  when  mixed.  Into  deep  water, 
so  that  the  cement  became  separated  from 
the  sand  and  gravel;  that  in  consequence  of 
such  defaults  on  the  part  of  the  contractor, 
the  piers  are  now  falling  down,  and  the  ware- 
house Is  falling  by  reason  thereof,  and  has 
become  unsafe  and  useless.  It  Is  alleged  that 
the  contractor  Is  financially  unable  to  rebuild 
said  piers  and  make  said  building  such  as  Is 
contemplated  by  the  contract  that  he  has 
refused  to  do  so,  and  that  plaintiff  will  be 
obliged  to  reconstruct  the  same  at  an  ex- 
pense of  $2,S00,  for  which  amount  judgment 
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filed  since  the  commencement  of  the  action 
alleges  that  the  piers  have  been  rebuilt  and 
demands  $1,500  damages  in  addition  to  the 
demand  in  the  principal  complaint.  The  de- 
fendants answered  separately,  and  each  de- 
nied that  there  was  any  failure  to  construct 
the  piers  in  accordance  with  the  contract  and 
speciflcatlons.  They  also  each  afiirmatlvely 
averred  that  daring  the  whole  period  of  the 
construction  the  workmanship  and  the  ma- 
terial therein  were  under  the  direction,  su- 
perrision,  and  approval  of  the  pfficer  or 
agent  of  the  plaintiff  placed  in  charge  of  the 
work  by  the  latter;  that  at  snld  time  the' 
plaintiff  informed  the  contractor  that  said 
agent  was  an  expert  as  to  work  of  that  char- 
acter; that  after  the  completion  of  the  con- 
tract the  plaintiff  withheld  payment  for  10 
days  until  the  work  was  further  wholly  in- 
spected and  approved  by  other  competent 
experts  selected  by  the  plaintiff;  that,  hav- 
ing selected  such  experts,  the  plaintiff  caus- 
ed the  work  to  be  thoroughly  examined  by 
them,  and  they  found  that  the  entire  work 
was  done  strictly  In  accordance  with  the 
plans  and  specifications;  and  that  thereupon 
the  plaintiff  accepted  the  work.  Other  af- 
firmative defenses  interposed  by  the  surety 
company  we  believe  it  is  unnecessary  to  set 
out  here.  The  cause  was  tried  before  a  Jury, 
and  a  verdict  was  returned  for  the  defend- 
ants. Plaintiff  moved  for  a  new  trial,  and 
the  same  was  denied.  Thereupon  judgment 
was  entered  for  the  defendants,  and  the 
plaintiff  has  appealed. 

Appellant's  counsel  asked  a  witness  who  it 
was  who  drew  the  specifications  for  the 
piers.  The  respondents  objected,  and  the 
court  sustained  the  objection.  This  Is  as- 
signed as  error.  It  was  claimed  by  the  re- 
spondents that  the  tamping  of  the  concrete 
under  water  had  caused  the  defect  in  the 
piers,  and  expert  witnesses  testified  to  that 
effect.  It  was  also  claimed  that  the  contractor 
was  required  by  the  contract  to  tamp  It,  in- 
asmuch as  the  specifications  contained  the 
following:  "Said  concrete  to  be  well  tamp- 
ed." Appellant  desired  to  show  that  the 
specifications  were  drawn  by  the  contractor 
himself,  but  we  are  unable  to  see  that  such 
fact  became  material,  inasmuch  as  no  fraud 
or  overreaching  was  charged  by  appellant. 
The  terms  of  the  contract  were  plain  and 
unambiguous.  It  is  not  claimed  that  appel- 
lant did  not  have  ample  opportunity  to  read 
and  understand  it  before  -signing,  and  it  Is 
therefore  immaterial  who  drew  it. 

Error  is  urged  upon  the  court's  'rulings  in 
not  sustaining  objections  to  the  testimony 
concerning  the  orders  and  directions  abou> 
the  work  given  by  the  miller,  Bobertson.  It 
was  testified  that  Robertson  was  about  the 
work  daily;  that  he  gave  many  directions 
concerning  the  work,  and  frequently  ordered 
further  tamping  of  the  concrete  after  the 
contractor  had  ceased  to  tamp  It.  It  is  urg- 
ed that  this  testimony  was  objectionable,  for 
the  reason  that  the  agency  of  Kobeitson  for 


appellant  could  not  be  established  by  his  own 
acts  and  declarations.  Standing  alone,  they 
were  doubtless  insufiiclent,  but  it  appeared 
that  he  was  often  about  the  work  in  com- 
pany with  the  secretary  of  appellant  corpora- 
tion, the  ofiicer  who  had  executed  the  con- 
tract for  the  appellant;  that  this  officer  fre- 
quently heard  Robertson  giving  the  direc- 
tions concerning  tamping  and  other  things: 
and  that  he  at  no  time  Intimated  to  the  con- 
tractor that  Robertson  was  not  authorized 
to  so  direct.  Under  such  circumstances,  the 
question  as  to  Robertson's  authority  and 
agency  was  for  the  Jury,  and  the  objections 
were  properly  overruled. 

A  number  of  assignments  of  error  relate  to 
Instructions  given,  and  to  the  refusal  to  give 
others  requested  by  appellant.  It  Is  urged 
that  it  was  error  to  refuse  to  instruct  the 
Jury  to  return  a  verdict  for  appellant  in  the 
full  sum  demanded.  We  think  such  an  in- 
struction would  have  been  erroneous,  in  view 
of  the  evidence.  There  was  evidence  to  the 
effect  that  the  piers  were  weakened  by  too 
much  knocking  and  Jarring,  which  ruptured 
the  crystals  of  the  cement  while  they  were 
becoming  set  in  the  salt  water;  that  the  con- 
srete  was  Jarred  by  the  tamping;  that  the 
contract  called  for  the  tamping,  and  that  ap- 
pellant not  only  observed  the  tampin}  and 
approved  thereof,  but  insisted  upon  even 
more  of  it  than  the  contractor  was  disposed 
to  give;  that  appellant  Itself  placed  a  heavy 
weight  upon  the  fioor  over  the  piers  before 
the  cement  was  sufficiently  set;  and  that  this 
also  had  the  effect  of  .Jarring  and  weakening 
the  piers.  There  was  sufficient  evidence  of 
a  substantial  compliance  with  the  terms  of 
the  contract  to  leave  the  Jury  to  say  whether 
the  piers  were  weakened  by  reason  of  any 
default  or  neglect  on  the  contractor's  part. 

Appellant  further  insists  that  it  was  error 
to  refuse  to  give  the  following  Instruction: 
"Under  the  contract  and  specifications,  it 
was  the  duty  of  Heinzerllng  to  know  how  to 
tamp  the  concrete  in  boxes  for  the  piers;  and 
If  the  Jury  finds  that  it  was  faulty  workman- 
ship to  tamp  the  concrete  in  the  water,  and 
that  it  was  so  tamped,  and  that  such  tamp- 
ing caused  the  defects  in  the  piers,  it  was 
the  negligence  and  uusklllfulness  of  Heinzer- 
llng which  caused  the  defects  in  the  piers, 
and  plaintiff  Is  entitled  to  recover."  In  view 
of  the  terms  of  the  contract,  which  required 
tamping,  we  think  the  instruction  asked  was 
erroneous.  The  following  instruction  was 
given:  "Now,  with  regard  to  the  charge  of 
improper  tamping:  As  I  have  said,  if  the 
contractor  did  what  he  was  required  to  do  by 
the  contract,  he  would  not  be  liable  for  any 
damage  because  of  a  fault  In  the  contract 
itself,  and  if  he  wrfs  required  by  the  contract 
to  tamp  this  concrete,  and  if  the  fall  of  the 
wharf  was  occasioned  by  the  tnmping  of  the 
concrete,  the  plaintiff  could  not  recover,  be- 
cause, under  the  contract,  he  was  required 
to  tamp  the  concrete;  but  it  is  for  you  to 
mx,  under  the  evidencej,^^|Jlt^vi9\i>ei^'ec 


7U 


81  PACIFIC  REPORTER. 


(Wash. 


the  concrete,  he  did  It  In  the  way  that  it 
should  have  been  done — whether  there  was 
any  defect  in  the  tamping  of  this  concrete — 
and  If  you  should  find  from  the  evidence  that 
he  did  not  tamp  the  concrete  as  it  should 
have  been  done,  or  did  not  put' it  in  place  as 
it  should  have  been  put  there,  or  did  not  mix 
it  in  the  proper  proportions,  or  did  not  use  a 
sufficient  quantity,  and  If  you  should  find 
that  on  any  of  these  accounts  or  for  any  of 
these  reasons  the  wharf  fell,  and  the  plain- 
tiff was  put  to  the  expense  of  reconstructing 
it,  then  you  would  find  for  the  plaintiff  to 
the  extent  of  $4,000,  if  you  should  be  satis- 
fied that  the  plaintiff  incurred  that  expense 
in  that  way."  We  think  the  above  instruc- 
tion comprehensively  and  correctly  covered 
the  subject  of  tamping,  under  the  issues  and 
evidence. 

The  complaint  made  under  the  fourth  and 
fifth  assignments  of  error  we  shall  not  dis- 
cuss, inasmuch  as  we  think  the  court,  In  gen- 
eral effect,  gave  instructions  covering  the 
same  points  contained  in  the  appellant's  re- 
quests; and  we  think  the  same  \s  true  of 
the  sixth,  fifteenth,  and  seventeenth  assign- 
ments, to  the  extent,  at  least,  that  no  preju- 
dicial error  is  involved  therein. 

Eryr  is  urged  upon  the  refusal  to  give  the 
following  instruction:  "Any  knowledge  or 
information  which  the  witness  Robertson,  the 
miller  and  employe  of  the  plaintiff  company, 
may  have  gained  as  to  the  methods  empfdyed 
by  the  defendant  Heinzerllng  In  the  construc- 
tion of  the  forty-five  concrete  piers  in  ques- 
tion, was  not  the  knowledge  of  the  plaintiff 
company,  and  cannot  in  any  manner  bind  or 
control  the  plaintiff  corporation,  and  the  Jury 
are  instructed  to  disregard  and  not  consider 
any  such  knowledge  or  information  of  said 
witness  Robertson."  We  have  already  said 
that  the  question  of  Robertson's  agency  was, 
under  the  evidence,  for  the  Jury.  The  above- 
requested  Instruction  would  have  taken  that 
question  from  the  Jury,  and  it  was  therefore 
properly  refused. 

We  think  the  instruction  criticised  under 
the  eighth  assignment  of  error  was  not  er- 
roneous. It  stated.  In  effect,  that  the  fact 
that  the  miller  of  appellant  company  was 
around  the  work  and  saw  how  it  was  being 
done,  and  the  fact  that  he  may  have  under- 
taken to  direct  how  It  should  be  done,  would 
not  charge  the  mill  company  with  notice,  un- 
less the  miller  was  authorized  by  the  com- 
pany to  look  after  the  work,  and  was  held 
out  as  Its  agent  for  that  purpose,  which  lat- 
ter fact  the  Jury  were  to  determine  from  the 
evidence. 

We  find  no  error  in  the  Instruction  con- 
cerning notice  to  the  bonding  company  as  to 
a  breach  of  the  contract.  It  was  one  of  tlie 
defenses  Interiwsed  by  the  bonding  company 
that,  if  there  was  any  defect  in  the  work,  the 
mill  company  had  knowledge  of  It  long  be- 
fore it  notified  the  bonding  company  thereof. 
The  bond  required  that  immediate  notice 
Should  be  given,  and  that  suit  should*  be 


brought  within  six  months  after  the  first 
"breach.  The  instruction  made  it  clear  that, 
if  the  Jury  should  find  from  the  evidence  that 
the  mill  company  had  knowledge  of  the  de- 
fect, then  it  was  its  duty  t»  at  once  notify 
the  bonding  company,  and  bring  Its  suit  with- 
in six  months  thereafter.  The  instructii^n 
left  the  Jury  to  find  whether  appellant  had 
knowledge  of  the  defect,  and  failed  there- 
after to  act  in  accordance  with  the  terms  of 
the  bond. 

Complaint  Is  made  that  some  of  the  in- 
structions were  misleading  and  confusing  in 
their  terms.  We  do  not  find  them  so,  and  we 
believe  the  Instructions,  as  a  whole,  fairly 
covered  the  law  of  the  case,  under  the  Issues 
and  evidence. 

We  think  It  was  not  error  to  deny  the  mo- 
tion for  a  new  trial.  The  fact  was  fully  sub- 
mitted to  the  Jury  whether  the  defect  In  the 
piers  was  due  to  any  violation  of  the  terms 
of  the  contract  on  the  part  of 'the  contractor. 
The  verdict  established  that  it  was  not  caus- 
ed by  a  breach  of  the  contract,  and  we  shall 
not  disturb  it. 

The  Judgment  Is  affirmed. 

MOUNT.  C.  J.,  and  FULLERTON,  CROW, 
ROOT,  and  RUDKIN,  JJ.,  concur.   ' 


(39  Wash.  207) 
PETERSON  r.  SLOSS  et  al. 
(Supreme  Court  of  Washington.    July  18, 
1005.) 

1.  Deeds  —  Registbation— Dcrr  to  Seabch 
Recobd— Scope  of  Seabch. 

A  purchaser  of  laud  which  once  consti- 
tuted a  part  of  the  public  domain  and  was  en- 
tered on  under  the  homestead  law  is  charged 
with  notice  that  the  entryman  had  full  power 
to  convey  or  incumber  the  property  any  time 
after  final  proof  was  made,  and  is  bound  to 
search  the  records  for  deeds  executed  by  the 
entrj'man  after  the  making  of  final  proof  and 
prior  to  the  issuance  of  the  patent,  although  the 
receiver's  final  receipt  to  the  eutryman  is  not 
on  record. 

2.  PuBMC  Lands— Homestead  Entries — Ti- 
tle OP  Entkyman— Right  to  Tbansfeb. 

A  homestead  entryman  has,  after  making 
final  proof,  an  equitable  title  to  the  land  en- 
tered on.  which  may  be  transferred  by  him. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Public  Lands,  i  353.] 

3.  PaBTITION    —    AOREEMENTS    BETWEEN    CO- 

TENANTS  —  Conclusiveness  on  Stbanoebs. 
A  partition  agreement  made  between  ten- 
ants in  common  after  the  execution  and  re- 
cording of  an  asreement  by  one  of  the  tenants 
to  convey  to  plaintiff's  grantor  Is  not  binding 
on  plaintiff  unless  ratified  by  her. 

Appeal  from  Superior  Courti  King  Coun- 
ty;  W.  R.  Bell,  Judge. 

Action  by  Marian  A.  Peterson  against 
James  Sloss,  Impleaded  with  others.  From  a 
Judgment  for  plaintiff,  defendant  Sloss  ap- 
peals.   Reversed. 

E.  C.  Kriete  and  Steele  &  Brown,  for  ap- 
•pellant.    W.  L.  Waters,  for  respondent 

RUDKIN,  J.  On  the  19th  day  of  Novem- 
ber, 1805,  after  completing  liis  five  jrears' 
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residence,  One  Rowland  Brans  made  final 
proof  for  the  sontbeast  quarter  of  section 
28,  townsblp  23  north,  range  7  east,  W.  M., 
In  King  dounty.  Wash.,  and  received  a  re- 
ceiver's final  receipt  therefor.  This  receipt 
■was  never  filed  for  record.  On  November  27, 
1895,  Evans  conveyed  an  undivided  one-half 
Interest  in  said  tract  to  the  defendant  James 
Sloss.  The  deed  of  conveyance  was  filed  for 
record  In  the  office  of  the  county  auditor  of 
King  county  on  December  7,  1895.  On  the 
26th  day  of  October,  1901,  Evans  entered 
into  an  agreement  with  the  defendants  S.  D. 
Eraser  and  J.  J.  Eraser,  whereby  Evans 
agreed  to  convey  the  entire  tract  to  the  Eras- 
ers. This  agreement  was  filed  for  record  on 
the  2d  day  of  November,  1801.  On  the  6th 
day  of  September,  1902,  a  deed  of  conveyance 
of  the  entire  tract  was  executed  by  Evans 
to  the  Erasers,  and  was  filed  for  record  on 
the  same  day.  On  the  25th  day  of  March, 
1903,  the  Erasers  conveyed  the  entire  tract 
to  the  plaintlflT,  Marian  E.  Peterson.  This 
deed  was  filed  for.record  on  March  27,  1903. 
The  plaintiff,  Peterson,  purchased  the  prop- 
erty for  a  valuable  consideration,  and  with- 
out actual  notice  of  the  prior  conveyance  of 
an  undivided  one-half  Interest  in  the  prop- 
erty from  Evans  to  Sloss.  On  the  13th  day 
of  July,  1899,  a  homestead  patent  issued  to 
Evans  for  said  tract,  and  was  filed  for  record 
in  the  auditor's  otBce  on  the  27th  day  of 
March,  1903.  On  the  21st  day  of  March, 
1902,  B>vans  and  Sloss  entered  into  an  agree- 
ment partitioning  said  tract  between  them- 
selves, which  agreement  was  filed  for  record 
on  the  6th  day  of  May,  1903.  At  the  time 
of  the  commencement  of  this  action  the  land 
was  vacant  and  unoccupied.  The  object  of 
the  action  was  to  declare  the  plaintiff  the 
owner  in  fee  of  the  entire  tract,  and  to  Re- 
move a  cloud  from  the  title.  The  plaintiff 
had  Judgment  according  to  the  prayer  of  her 
complaint,  and  the  defendant  Sloss  appeals. 
The  sole  qxiestlon  presented  on  this  appeal 
is  this:  Was  the  record  of  the  deed  of  No- 
.  vember  27,  1895,  from  Evans  to  the  appel- 
lant, Sloss,  constructive  notice  of  the  claim 
of  appellant  as  against  subsequent  purchas- 
ers from  Evans?  We  think  that  it  was. 
Both  parties  place  reliance  on  Sayward  v. 
Thompson,  11  Wash.  706,  40  Pac.  379.  In 
that  case  the  respondents  claimed  title  by 
mesne  conveyances  from  the  patentee  of  the 
government.  The  appellant  claimed  title  un- 
der an  indorsement  on  the  final  receipt  to, 
the  effect  that  the  holder  of  the  receipt  had 
sold  all  his  right,  title,  and  interest  in  the 
property  therein  described  to  one  Meigs. 
This  Indorsement  was  neither  acknowledged 
nor  recorded.  That  case  is  not,  therefore, 
directly  in  point  here.  In  the  opinion,  how- 
ever, the  court  says:  "By  omitting  to  take 
a  formal  conveyance  and  to  have  the  same 
recorded,  when  he  might  have  done  so,  we 


think  Meigs  was  guilty  of  nej^igence,  and 
that  appellant  cannot  be  heard  to  say  that 
the  paper  which  Meigs  elected  to  take  was 
not  such  as  the  law  entitled  to  be  recorded" 
— thereby  Implying,  at  least,  that.  If  Meigs 
had  taken  a  formal  conveyance,  and  record- 
ed the  same,  he  and  his  grantees  would  have 
been  protected.  That  was  Just  the  precau- 
tion taken  by  the  appellant  in  this  case.  We 
find  no  fault  with  the  authorities  cited  by  the 
respondent,  and  agree  with  her  counsel  that 
the  record  is  not  constructive  notice  of  a 
deed  without  the  chain  of  title.  We  cannot 
agree,  however,  that  the  conveyance  made  by 
the  holder  of  the  receiver's  receipt  was  with- 
out the  chain  of  title.  A  conveyance  made 
by  a  party  before  he  acquires  title  to  the 
property  conveyed  Is,  no  doubt,  without  the 
chain  of  title;  and,  had  the  patent  in  this 
case  been  the  origin  of  Evans'  title,  the  rule 
contended  for  would  apply.  The  patent, 
however,  was  issued  under  the  homestead 
law,'  and  the  respondent  and  her  grantors 
knew,  and  were  chargeable  with  notice,  that 
the  patent  was  preceded  by  final  proof,  and 
that  the  entryman  had  full  power  to  convey 
or  incumber  the  property  at  any  time  after 
final  proof  was  made.  How  would  the  re- 
cording of  the  final  receipt  have  availed  the 
respondent?  True,  it  would  fix  a  time  be- 
yond which  she  need  not  look  for  conveyan- 
ces by  the  entryman,  but  nothing  more.  She 
knew  that  Evans  bad  title  and  the  right  to 
convey  before  the  patent  Issued,  and  it  was 
her  duty  to  examine  the  record  for  such  con- 
veyances. Had  she  done  so  she  would  have 
discovered  the  deed  to  Sloss.  Having  fail- 
ed In  this,  she -failed  in  her  duty,  and  must 
suffer  the  consequences.  The  deed  from 
Evans  to  Sloss  was  executed  at  a  time  when 
Evans  had  full  power  and  authority  to  ex- 
ecute the  same,  and  the  patent  Itself  gave 
ample  notice  of  such  pre-existing  title  and' 
the  Incidental  right  to  convey.  The  title 
was  an  equitable  one,  it  is  true,  but  the  right 
to  transfer  it  is  acknowledged  by  all  the 
authorities. 

The  appellant  asks  to  be  awarded  the  por- 
tion of  the  property  allotted  to  him  under 
the  partition  agreement  between  himself  and 
Evans,  but,  inasmuch  as  this  agreement  was 
made  after  the  agreement  on  the  part  of 
Evans  to  convey  the  property  to  the  Erasers 
was  executed  and  recorded,  such  partition  is 
not  binding  upon  the  respondent,  unless  she 
elects  to  ratify  it. 

The  Judgment  is  reversed,  with  directions 
to  enter  a  decree  declaring  the  respondent 
the  owner  of  an  undivided  one-half  interest 
In  the  property  In  controversy,  unless  the 
parties  agree  upon  some  other  disposition  of 
the  case. 

MOUNT,  0.  J.,  and  FUIXBRTON,  HAD- 
LEY.  CROW,  and  ROOT.  JJ..  concur. 
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(1  Cal.  App.  44) 

PEOPLE  V.  NOON. 

(Court   of  Appeal,    First   District,  ^  California. 

May  29,  1905.) 

1.  BuBQLABY— Entry— Intent— Evidence. 

In  a  prosecution  for  burglary,  evidence 
held  sufficient  to  justify  a  finding  that  the  en- 
try wa^  made  with  intent  to  commit  larceny. 

2.  .Same  —  Infobmation  —  Contents— Pab- 

TIAL  Loss. 

Where,  in  a  prosecution  for  burglary,  with 
several  alleged  prior  convictions,  it  appeared 
at  the  trial  that  one  page  of  the  original  in- 
formation was  missing,  and  defendant  objected 
to  a  trial  thereon  before  any  testimony  was  in- 
troduced, and  again  by  an  objection  to  the  first 
question  put  to  the  witness,  and  the  contents 
of  such  missing  page  was  not  shown,  it  could 
not  be  presumed  that  such  page  contained  only 
a  charge  of  prior  convictions,  and  its  absence 
therefore  harmless,  and  hence  a  conviction 
based  thereon  was  erroneous. 

3.  Samk— DisinssAi,. 

Where  a  conviction  was  reversed  because 
it  was  had  on  an  information,  one  ^age  of 
which  was  liissing  at  the  time  of  the  trial,  and 
its  contents  were  not  proved,  such  defect  did  not 
necessarily  invalidate  the  information,  so  as  to 
require  the  appellate  court  to  order  the  infor- 
mation dismissed. 

4.  Same  — Pbiob    Convictions— Admission— 
Recobd. 

Where  defendant  was  charged  with  bur- 
gkiry  and  several  prior  convictions,  if  he  ad- 
mitted the  charge  of  prior  convictions  such  ad- 
mission should  be  disclosed  in  the  minutes  of 
the  plea,  a  copy  of  which  is  required  to  be  in- 
serted In  the  judgment  roll  by  Pen.  Code,  | 
1207. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Carroll  Cook, 
Judge. 

William  Noon  was  convicted  of  burglary, 
and  he  appeals.    Reversed.    - 

H.  Krouse  (A.  S.  Newburgh,  of  counsel), 
for  appellant  tl.  8.  Webb  and  Lewis  F. 
Byington,  for  the  People. 

HALL,  J.  This  Is  an  appeal  by  the  de- 
fendant in  a  criminal  action  from  an  order 
denying  his  motion  for  a  new  trial,  and  from 
the  judgment  of  imprisonment  In  the  State 
Prison  for  the  term  of  20  years.  The  Infor- 
mation charges  the  defendant  with  burglary, 
together  with  several  prior  convictions.  The 
entry  Is  alleged  to  have  been  6f  the  "house, 
room,"  etc.,  "of  one  C.  Heuser,  located  at  503 
Mason  street,"  etc. 

It  is  urged  by  appellant  that  the  evidence 
was  insufficient  to  Justify  a  finding  of  an  en- 
try of  the  premises  by  the  defendant,  or  that 
such  entry  was  with  the  intent  to  commit 
larceny.  A  careful  examination  of  the  evi- 
dence set  forth  in  the  bill  of  exceptions  does 
not,  in  our  opinion,  sustain  the  contention  of 
defendant  In  this  regard.  C.  Heuser,  the  oc- 
cupant of  the  room  alleged  to  have  been  en- 
tered, testified  In  substance,  among  other 
things,  that  he  left  bis  room  at  503  Mason 
street  at  11  o'clock  In  the  forenoon  of  the 
20th  day  of  January;  that  he  did  not  light 
the  gas  at  all  that  morning;  that  he  returned 
to  the  room  a.t  a  quarter  to  1  in  the  night. 


and  found  the  room  in  the  same  condition  as 
when  he  left  It;  nothing  was  disturbed.  His 
room  was  the  back  room  on  the  second  story. 
Edward  Asher,  who,  according  to  the  evi- 
dence, resided  in  the  same  house,  in  a  room 
immediately  under  Heuser's  room,  testified 
that  on  the  night  in  question  he  beard  a 
noise,  and,  continuing,  said:  "I  didn't  pay 
particular  attention  at  first  I  heard  the  win- 
dow upstairs  open.  It  came  down  with  a 
bang.  I  beard  somebody  walking.  I  jumped 
up  and  ran  upstairs.  I  knew  Mr.  Heuser 
never  came  home  at  that  time.  I  knew 
where  he  was  employed.  I  went  upstairs  im- 
mediately. I  heard  walking  quickly  around. 
I  started  to  open  the  door,  and  I  said  'Who 
Is  there?'  and,  just  as  I  said  that,  bang  went 
the  window.  Then  I  ran  Into  the  bathroom, 
and  I  said,  'What  is  the  matter  down  there? 
and  I  did  not  receive  any  response,  and  just 
then  there  was  a  crash."  He  farther  testi- 
fied that,  after  getting  a  pass-key  and  enter- 
ing the  room,  he  found  nothing  disturbed, 
except  that  the  gas  was  lighted.  Josephine 
La  Fargue  testified  that  she  occupied  the 
adjoining  house,  which  was  separated  by  a 
court  from  503  Mason  street;  the  court  be- 
ing at  the  rear  of  503  Mason  street.  On  the 
night  In  question  she  heard  a  noise,  and  saw 
defendant  in  her  house.  He  ran  out  of  the 
house,  but  left  an  overcoat  She  further  tes- 
tified that  when  she  went  to  bed  that  night 
a  stepladder  was  against  the  house  5(3  Ma- 
son street.  It  was  then  unbroken,  but  when 
she  saw  it  next  morning  It  was  broken.  The 
arresting  officer  testified  that  after  the  arrest 
of  the  defendant  he  said  to  the  officer,  "Yon 
can't  convict  me  of  burglary,  because  I'  did 
not  take  anything  out  of  that  room."  From 
the  foregoing  statement  of  the  evidence,  it 
is* a  fair  deduction  that  the  defendant  did 
enter  the  room  of  Mr.  Heuser,  and  on  being 
interrupted,  escaped  through  the  window  in- 
to the  court,  and  thence  fled  through  the  ad- 
Joining  house.  Considering  the  time  of  the 
entry,  the  clandestine  manner  thereof,  and 
the  precipitate  ffight  of  the  defendant,  the- 
Jury  were  Justified  in  finding  that  the  entry 
was  with  the  Intent  to  commit  larceny. 

A  more  serious  objection  to  the  action  of 
the  trial  court  arises  out  of  the  following 
state  of  facts:  Upon  the  arraignment  of  the 
defendant  it  was  discovered  that  the  orig- 
inal Information  contained  one  iiege  more 
than  the  copy  furnished  the  defendant.  This 
irregularity,  however,  was  at  the  time  waiv- 
ed by  the  defendant.  Defendant  pleaded  not 
guilty,  with  privilege  to  withdraw  plea.  At 
the  trial,  after  the  Jury  had  been  sworn,  the 
clerk  read  to  the  Jury  the  Information  as  the 
same  now  appears  in  the  Judgment  roll,  omit- 
ting to  read  the  prior  convictions  therein 
charged,  and  stated  the  plea  of  not  guilty  on 
behalf  of  the  defendant  thereto.  A  witness 
was  called  for  the  prosecution  and  sworn, 
but,  before  any  testimony  was  given,  defend- 
ant's counsel  called  the  attention  of  the  court 
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to  tbe  fact  that  tbe  Information  tiiat  bad  just 
been  read  contained  one  page  less  than  tbe 
Information  on  file  at  tbe  arraignment,  and  on 
which  defendant  bad  been  arraigned,  and,  In 
eCtect,  objected  to  the  defendant  being  tried, 
on  tbe  mutilated  information.  Tbe  court 
thereupon  took  testimony  as  to  the  alteration 
In  the  Information,  and  overruled  tbe  objec- 
tion, and  tbe  defendant  excepted.  Tbe  ob- 
jection was  In  substance  repeated  upon  the 
first  question  being  put  to  tbe  witness,  and 
was  overruled,  and  exception  reserved.  The 
testimony  taken  on  tbe  bearing  of  tbe  objec- 
tion shows  that  a  page  of  tbe  original  Infor- 
mation, containing  printed  and  written  mat- 
ter had  been  removed  or  bad  "become  detach- 
ed, and  was  missing  at  the  trial.  Ko  evi- 
dence was  given  on  the  hearing  of  tbe  objec- 
tion as  to  what  the  missing  page  contained. 
Tbe  clerk  of  tbe  court,  the  deputy  district 
attorney,  tbe  judge  of  tbe  court,  and  counsel 
for  defendant  each  testified;  but  no  effort 
was  made  to  prove  tbe  contents  of  the  miss- 

,  lug  page,  or  to  contradict  the  testimony  tliat 
a  page  was  missing.  In  tbe  remarks  made 
by  the  court  in  ruling  on  the  objection,  the 
court' seems  to  have  assumed  that  the  miss- 

•  ing  page  contained  only  a  charge  of  a  prior 
conviction.  Before  judgment  was  rendered 
tbe  same  matter  was  again  presented  to  tbe 
court  upon  a  motion  in  arrest  of  judgment, 
and  testimony  was  again  taken.  On  this 
bearing  the  clerk  did  testify  that  the  missing 
page  contained  a  charge  of  prior  conviction, 
but  that  it  might  have  contained  something 
else.  No  effort  was  made  to  prove  the  pre- 
cise contents  of  the  missing  page.  Tbe  entry 
in  the  clerk's  register  under  date  of  Febru- 
ary 26,  1904,  is  as  follows:  "Information  for 
felony,  to  wit,  burglary,  and  five  prior  con- 
victions, presented  by  tbe  district  attorney 
and  filed;"  while  the  Information  now  in  tbe 
judgment  roll,  from  which  confessedly  one 
page  is  missing,  still  contains  five  cbarges  of 
prior  conviction.  The  fair  inference  from 
this  is  that  the  missing  page  contained  some- 
thing else  than  a  charge  of  prior  conviction. 
However  this  may  be,  it  certainly  nowhere 
appears  in  tbe  record  that  the  missing  page 
contained  only  a  charge  of  prior  conviction. 
As  tbe  information  was  signed  by  the  district 
attorney,  and  was  presumably  drafted  by 
some  one  connected  with  his  office,  the  proof 
of  tbe  contents  of  tbe  missing  page  may  well 
be  presumed  to  have  been  peculiarly  within 
the  power  of  the  district  attorney.  If  it  had 
been  clearly  shown  that  the  missing  page 
contained  only  a  sixth  charge  of  prior  con- 
viction, we  are  of  opinion  that  defendant 
could  not  have  been  injured  or  prejuaiced  by 
tbe  removal  of  such  charge  from  the  infor- 
mation. Indeed,  counsel  for  defendant,  in  bis 
brief,  concedes  this  to  be  so,  and  cites  us  in 
that  connection  to  People  v.  Carroll  et  al.,  92 
Cal.  568,  28  Pac.  600,  In  which  case  the  de- 
fendants, together  with  one  John  Murphy, 
were  charged  in  tbe  information  with  the 


crime  of  robbery.  Tbe  court  said:  "It  ap- 
pearA  that  afterwards  the  information  was 
withdrawn  as  against  Murphy,  and  that  some 
one  connected  with  the  court  erased  the 
words  'and  John  Murphy'  and  the  word  'and' 
where  it  occurred  in  another  place,  by  draw- 
ing a  black  line  through  the  same.  This  was 
certainly  an  unauthorized  and  dangerous  act, 
and  If  it  did  not  appear  clearly  what  the  al- 
terations were,  and  that  they  could  not  have 
prejudiced  or  injiued  appellant,  tbe  conse- 
quence might  have  been  serious.  But  as  the 
alterations  clearly  appear,  and  as  they  could 
not  'have  actually  prejudiced  defendants  or 
tended  to  their  prejudice  in  respect  to  a  sub- 
stantial right,'  they  are  not  good  grounds  for 
a  reversal  of  the  judgment,  no  matter  how 
censurable  the  act  of  making  them.  We 
liope,  however,  that  this  case  will  not  be 
taken  as  a  precedent  for  similar  conduct  here- 
after." In  this  case,  as  it  does  not  clearly 
appear  what  the  missing  page  contained,  we 
cannot  say  that  it  did  not  contain  matter 
that  would  have  been  a  defense  or  a  material 
modification  of  the  main  charge.  For  this 
reason,  the  judgment  and  order  denying  tbe 
motion  for  a  new  trial  must  be  reversed. 

We  are  asked  by  counsel  for  the  defend- 
ant not  only  to  reverse  tbe  judgment  in  this 
case,  but  also  to  6rder  the  Information  dis- 
missed, upon  the  theory  that  the  information 
having  been  altered,  no  new  trial  can  be  had 
thereon,  and  he  cites  us  to  Calvin  v.  State,  25 
Tex.  789,  and  Ex  parte  B^ln,  121  U.  S.  1,  7 
Sup.  Ct.  781,  30  li.  Ed.  849.  Calvin  v.  State 
was  an  indictment  by  the  grand  jury  for 
murder,  which,  by  agreement  of  counsel,  was 
amended  by  striiung  therefrom  certain  words 
which  went  to  the  description  and  Identifica- 
tion of  the  person  killed.  Manifestly  an  in- 
dictment emanating  from  the  grand  jury 
cannot  be  aihended  in  matter  of  substance 
by  either  the  court  or  tbe  district  attorney. 
It  was  consequently  held  in  this  case  that 
all  proceedings  under  the  indictment  must 
be  annulled,  and  the  prisoner  held  to  answer 
to  the  next  grand  jury.  Tbe  court  did  say, 
however,  "We  do  not  believe  that  every  acci- 
dental or  Intentional  mutilation  or  partial  ob- 
literation of  an  indictment  would  have  tbe 
effect  to  destroy  its  vitality,  because  this 
would  be  to  place  tbe  power  of  the  courts  to 
punish  offenses  too  much  at  the  mercy  of 
reckless  and  unscrupulous  men."  In  accord 
with  tbe  foregoing  quotation,  we  say  we  can- 
not believe  that  a  court  can  be  deprived  of 
tbe  jurisdiction  to  try  a  defendant  because 
some  portion  of  an  information  be  removed 
from  the  document  by  some  unknown  per- 
son, or  perhaps  accidentally  detached  and 
lost,  especially  if  it  be  shown  that  the  mat- 
ter removed  does  not  in  any  way  affect  what 
remains,  or  be  of  such  a  nature  that  defend- 
ant could  not  be  prejudiced  by  its  removal. 
Ex  parte  Bain  also  was  an  Indictment  by  a 
grand  jury  which  had  been  changed  by  order 
of  the  court  in  a  matt^g^f^g,jb^n^^(> 
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went  to  the  description  of  the  particular  of- 
feuse  charged,  and  the  prisoner  was  dis- 
charged on  a  writ  of  habeas  corpus.  In  the 
case  of  People  v.  Grantee,  50  Cal.  447,  where 
It  was  conceded  tha^  certain  words  were  In- 
terpolated in  an  Indictment  for  manslaughter 
80  as  to  change  the  charge  to  one  for  mur- 
der, the  court  reversed  the  judgment  and  re- 
manded the  cause  for  a  new  trial.  So,  in 
People  V.  Carroll,  supra,  where  it  clearly  ap- 
peared what  the  alteration  was,  and  that  it 
could  not  have  prejudiced  the  defendant,  the 
Irregularity  was  held  not  to  warrant  a  re- 
versal. Upon  the  return  of  this  case  to  the 
trial  court,  if  it  clearly  appear  that  the  miss- 
ing page  contained  only  a  charge  of  a  prior 
conviction,  no  reason  la  perceived  why  such 
charge  may  not  be  dismissed  or  withdrawn, 
and  the  trial  then  proceed  on  the  Information 
as  it  now  stands. 

At  the  oral  argument  our  attention  was 
also  called  to  the  fact  that  the  minutes  of  the 
plea  show  only  the  general  plea  of  not  guilty. 
Neither  do  the  minutes  of  the  court  contain- 
ed in  the  Judgment  roll  show  that  the  charge 
of  prior  convictions  was  admitted,  nor  did 
the  Jury  return  any  finding  as  to  the  charge 
of  prior  convictions,  although  the  Judgment 
recites  a  conviction  of  five  such  charges.  If 
in  fact  the  defendant  did  admit  the  charge  of 
prior  convictions,  the  proper  place  to  show 
the  same  is  in  the  minutes  of  the  plea,  a  copy 
of  which  should  be.  inserted  in  the  judgment 
roll.  Pen.  Code,  §  1207.  However,  it  is  not 
necessary  to  discuss  the  effect  of  this  error, 
as  a  new  trial  must  be  had  for  the  reasons 
hereinbefore  set  forth,  and  we  only  call  at- 
tention to  this  matter  in  order  that  it  may  be 
corrected  when  the  case  Is  again  before  the 
trial  court. 

Judgment  and  order  denying  motion  for  a 
new  trial  are  reversed,  and  cause  remanded 
for  new  trial. 

We  concur:    HARRISON,  P.  J.;  COOPER, 


(1  Cal.  App.  a) 

Ex  parte  BUNKERS. 

(Court  of  Appeal,   Third   District,   California. 
May  29,  1905.) 

1.  Bkibebt  —  Statutes  —  Constitutionai. 
Law. 

Pen.  Code,  S  86,  as  amended  by  Act  April 
6,  1880  (Amend.  Pen.  Code  1880,  p.  7,  c.  42), 
providing  that  every  member  of  the  state  Leg- 
islature who  asks,  receives,  or  agrees  to  receive 
any  bribe,  on  any  understanding  that  his  offi- 
cial vote,  opinion,  judgment,  or  action  shall  be 
influenced  thereby,  or  shall  be  given  in  any  man- 
ner, or  on  any  particular  side  of  any  question 
or  matter,  on  which  he  may  be  required  to  act 
in  his  oflirial  capacity,  etc.,  shall  be  punished 
by  imprisonment  in  the  state's  prison,  and  in 
addition  shall  forfeit  bis  office,  be  disfran- 
chised, etc.,  was  an  independent  enactment,  and 
not  contrary  to  Const,  art.  4,  $  35,  declaring 
that  any  member  of  the  Legislature  who  shall 
be  influenced  in  his  vote  or  action  on  any  mat- 


ter pending  before  the  Legislature  by  any  re- 
ward or  promise  of  future  reward,  etc.,  shall 
be  guilty  of  a  felony,  and,  on  conviction,  "in 
addition  to  such  punishment  as  may  be  pro- 
vided," shall  be  disfranchised,  etc. 

2.  Same  —  Cokpobations  —  Lkgislative  Ex- 
ahination. 

Const  art  12,  §  1,  provides  that  corpora- 
tions may  be  formed  under  general  laws,  and 
that  all  laws  concerning  corporations,  and  laws 
that  may  te  thereafter  passed,  may  be  alter- 
ed from  time  to  time  or  repealed;  and  Civ. 
Code,  §  383,  declares  that  the  Legislature,  or 
either  branch  thereof,  may  examine  into  the 
affairs  and ,  condition  of  any  corporation,  and 
for  that  purpose  any  committee  appointed  by 
the  Legislature,  or  either  branch  thereof,  may 
administer  all  necessary  oaths  to  directors,  offi- 
cials, and  stockholders  of  such  corporation,  and 
may  examine  its  safes,  books,  papers,  docn- 
ments,  etc.,  and  compel  the  production  thereof. 
Held  that,  under  such  sections,  the  legislative 
committee  on  commissions  and  retrenchment 
had  authority  to  examine  the  affairs  of  certain 
loan  associations '  incorporated  under  the  gen- 
eral laws  of  the  state. 

3.  Same — Indictment. 

An  indictment  alleging  that  defendant  a 
state  senator  and  member  of  the  committee  on 
commissions  and  retrenchment,  willfully,  felo- . 
niously,  and  corruptly  asked  and  received  from 
J.  a  bribe,  to  wit,  the  sum  of  $300,  pursuant 
to  an  agreement  that  defendant's  official  vote, 
opinion,  judgment  and  action  as  such  senator 
should  he  influenced  thereby,  and  should  be 
given  to  secure  certain  named  corporations 
from  legislative  examination,  etc.,  snflRciently 
charged  a  violation  of  Pen.  Code,  $  86,  prohibit- 
ing legislative  bribery. 

4.  Same— Habeas  Corpus. 

Where  an  indictment  showed  an  evident 
attempt  to  state  the  essential  facts  donstitut- 
ing  the  crime  sought  to  be  charged,  of  which 
the  court  had  jurisdiction,  the  party  charged 
could  not  be  released  on  habeas  corpus. 

Application  by  Harry  Bunkers  for  a  writ 
of  habeas  corpus.    Writ  discharged. 

H.  V.  Morehouse  and  H.  L.  Partridge,  for 
petitioner.  A.  M.  Seymour,  Dist.  Atty.,  for 
respondent 

CHIPMAN,  P.  J.  Application  for  writ  of 
habeas  corpus.  Petitioner  was  indicted  for 
the  crime  of  bribery,  tK>nvicted  by  a  Jury, 
and  sentenced  by  the  court  to  imprisonment 
in  the  state  prison  at  San  Quentin  for  the 
term  of  five  years,  and  is  now  in  the  custody 
of  the  sheriff  of  Sacramento  county  by  vir- 
tue of  the  Judgment  of  conviction  and  an  or- 
der of  commitment  indorsed  thereon. 

The  indictment  is  as  follows:  "The  said 
Harry  Bunkers  on  the day  of  Janu- 
ary, A  D.  1905,  at  the  said  county  of  Sacra- 
mento, in  the  said  state  of  California,  and 
before  the  finding  of  this  indictment,  the 
said  Harry  Bunkers  being  then  and  there  a 
member  of  one  of  the  houses,  to  wit  the 
Senate,  composing  the  Legislature  of  'the 
state  of  California,  to  wit,  the  senator  of  the 
state  of  California  in  and  for  the  Eighteenth 
senatorial  district,  and  being  then  and  there 
a  member  of  a  regularly  constituted  commit- 
tee of  the  said  Senate  of  the  state  of  Califor- 
nia, to  wit,  the  committee  on  commissions 
and  retrenchment,  and  the  said  Iiegislature 
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of  the  state  of  California  being  then  and  there 
duly  and  regularly  convened  In  Its  thirty- 
sixth  session,  did  then  and  there  willfully,  un- 
lawfully, feloniously,  and  corruptly  ask  and 
receive  from  one  Joseph  Jordan  a  bribe,  to 
wit,  the  sum  of  three  hundred  dollars  in 
lawful  money  of  the  United  States,  upon 
the  agreement  and  understanding  that  his, 
said  Uariy  Bunkers',  official  vote,  opinion. 
Judgment,  and  action,  as  such  senator  and 
member  of  said  house  of  said  Legislature, 
should  be  influenced  thereby,  and  should  be 
given  in  a  particular  manner  and  upon  a 
particular  side  of  a  question  and  matter  up- 
on which  he  might  be  required  to  act  In  his 
official  capacity,  to  wit:  The  said  bribe,  to 
wit,  the  sum  of  three  hundred  dollars  lawful 
money  of  the  United  States,  was  so  given 
by  said  Joseph  Jordan  to  the  said  Harry 
Bunkers,  and  was  so  received  by  the  said 
Harry  Bunkers  from  said  Joseph  Jordan, 
upon  the  understanding  and  agreement  that 
be,  said  Harry  Bunkers,  as  such  member  of 
one  of  the  houses  of  the  Legislature  of  the 
state  of  California,  to  wit,  the  Senate,  and 
as  such  member  of  said  committee  on  com- 
raisslons  and  retrenchment,  would  give  his 
official  vote  to  seenre  the  Renters'  Loan  & 
Trust  Company,  a  corporation,  and  the  Phoe- 
nix Savings,  Building  &  Loan  Association,  a 
corporation,  immunity  from  investigation  of 
their  affairs  and  business  by  said  senator 
of  the  state  of  California,  and  by  said  CMn- 
mlttee  on  commissions  and  retrenchment, 
and  that  he,  said  Harry  Bunkers,  would  give 
his  official  vote  as  such  senator  and  such 
member  of  said  committee  as  aforesaid  to 
secure  the  saldRentera'  Loan  &  Trust  Com- 
pany, a  corporation,  and  the  said  Phoenix 
Sayings,  Building  &  Loan  Association,  a  cor- 
poration, immunity  from  any  unfavorable 
comment  or  report  by  the  said  Senate  of  the 
state  of  California,  and  by  the  said  commit- 
tee of  the  Senate  .of  the  state  of  California, 
to  wit,  the  committee  on  commissions  and 
retrenchment,  there  being  then  and  there 
pending  before  said  committee  on  commis- 
sions and  retrenchment  an  investigation  of 
the  affairs  and  business  of  said  corporations, 
contrary  to  the  form,  force,  and  effect  of  the 
statute  In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people 
of  the  state  of  California.  A,  M.  Seymour, 
District  Attorney  of  Sacramento  County,  In 
the  State  of  California." 

The  points  urged  by  defendant  at  the  ar- 
gument were:  (1)  That  section  86  of  the 
Penal  Code,  under  which  the  indictment  was 
drawn,  was  repealed  by  force  of  section  35, 
art.  4,  of  the  state  Constitution;  (2)  that  the 
Legislature,  and  necessarily  this  committee, 
has  no  power  to  Investigate  the  business  of 
a  private  corporation,  and  that  the  act,  for 
the  doing  of  which  petitioner  was  charged, 
was  not  an  act  within  his  official  duty,  and 
hence  there  could  be  no  bribery  Involved; 
<3)  even  If  the  Legislature  had  the  power  to 


make  such  investigation,  still  the  Indictment 
falls  to  state  matters  of  substance  required 
by  law,  and  hence  charges  no  offense;  (4) 
that  the  writ  of'  habeas  corpus  will  lie,  be- 
cause the  court  before  which  the  cause  was 
tried  was  without  Jurisdiction. 

1.  The  argument  of  counsel  at  the  bearing 
of  the  return  was  based  on  the  assumption 
that  section  86  was  enacted  under  the  old 
Constitution.  The  contention  was  that  this 
section  as  it  then  stood  was  inconsistent  witli 
section  35,  art.  4,  of  the  present  Constitu- 
tion, and  therefore  was  repealed  by  virtue 
of  section  1,  art  22,  and  that  it  does  not 
help  the  matter  to  say  that  section  86  has 
been  amended  since  the  adoption  of  the  new 
Constitution.  Upon  this  latter  point  the 
claim  is  that,  the  old  section  86  being  re- 
pealed, because  of  its  being  inconsistent  with 
section  35,  art  4,  it  follows  that  there  was 
nothing  to  amend,  and  hence  the  amend- 
atory act  is  void.  Section  24  of  article  4  of 
the  Constitution  provides,  among  other 
things,  as  follows:  "Xo  law  shall  be  revised 
or  amended  by  reference  to  Its  title;  but  in 
such  case  the  act  revised  or  section  amended 
shall  be  re-enacted  and  published  at  length 
as  revised  or  amended."  Section  86  of  the 
Penal  Code,  under  which  this  indictment  was 
found,  was  passed  April  6,  1880,  subsequent 
to  the  adoption  of  the  Constitution.  Amend. 
Pen.  Code  1880,  p.  7,  c.  42.  It  was  said  in 
Pennle  v.  Rels  (Cal.)  22  Pac.  176,  that  the 
provision  of  section  24,  art.  4,  does  not  apply 
to  an  independent  act;  and  In  Donlon  v. 
Jewett,  88  Cal.  530,  26  Pac.  370,  it  was  held 
that  a  revised  or  amended  act  must  be  con- 
strued as  a  new  and  original  piece  of  legis- 
lation. We  have  examined  with  much  care 
section  86  of  the  Penal  Code  and  section  35, 
art  4,  of  the  Constitution,  and  have  not  been 
unmindful  in  doing  so  of  the  rules  of  inter- 
pretation relied  on  by  petitioner,  and  our 
opinion  Is  that  the  Constitution  did  not  work 
the  repeal  of  the  Code  section.  We  are, 
therefore,  to  be  guided  by  the  rule  laid  down 
in  Donlon  v.  Jewett,  rather  than  the  rule  in 
Pennle  v.  Rels.  The  sole  question,  then,  is, 
was  the  power  of  the  Legislature  to  legis- 
late upon  the  subject  of  legislative  bribery 
withdrown  by  section  35,  art.  4? 

The  Constitution  does  not  either  by  its  • 
terms  or  by  necessary  '  Implication,  forbid 
the  Leglslatpre  to  pass  such  a  statute  as  is 
found  in  section  86  of  the  Penal  Code.  The 
language  of  the  Constitution  is:  "Any  mem- 
ber of  the  Legislature,  who  shall  b^  Influ- 
enced In  his  vote  or  action  upon  any  matter 
pending  before  the  Legislature  by  any  re- 
ward, or  promise  of  future  reward,  shaH  be 
deemed  guilty  of  a  felony,  and  upon  convic- 
tion thereof.  In  addition  to  such  punishment 
as  may  be  provided  by  law,  shall  be  disfran- 
chised and  forever  disqualified  from  holding 
any  office  or  public  trust."  In  declaring  the 
acts  therein  described  to  be .  a  felony,  and 
upon  conviction  thereof  that  the  guilty  party 
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"sball  be  disfranchised  and  forever  dlsanal- 
ifled  from  holding  any  office  or  public  trust," 
the  provision  is  mandatory  and  self-execut- 
ing, and  as  a  penalty  for  the  acts  such  guilty 
party  must  be  so  adjudged  to  suffer;  but 
this  is  not  the  sole  penalty,  but  is  what  the 
Constitution  declares  a  penalty  "in  addition 
to  such  punishment  as  may  be  provided  by 
law."  In  re-enacting  section  86  the  Legis- 
lature very  properly,  in  addition  to  imposing 
Imprisonment  on  its  own  initiative,  as  the 
Constitution  clearly  implies  it  may  do,  in- 
cluded the  constitutional  punishment,  tn  or- 
der, probably,  that  the  entire  penalty  to  be 
inflicted  might  appear  in  a  single  section  of 
the  Penal  Code.  It  will  be  observed  that  the 
crime  of  lobbying,  denounced  by  this  same 
section  35,  art.  4,  Is  to  be  punished  as  the 
Legislature  may  provide.  It  is  not  possible 
by  any  reasonable  interpretation  of  these 
provisions  of  the  Constitution  to  say  that  the 
framers  of  that  Instnimeut  intended  it  tQ 
embrace  all  needed  legislation  on  the  subject 
of  legislative  bribery  and  to  forbid  further 
legislation  on  that  subject.  It  is  hardly  nec- 
essary to  point  out  the  distinction  between 
the  constitutional  powers  of  the  United 
States  and  the  like  powers  of  the  states. 
Suffice  it  to  state  briefly  that  the  latter  i)os- 
sess  general  powers  of  legislation,  while  the 
former  possess  such  only  as  are  granted. 
A  state  law  is  conclusively  presumed  to  be 
within  the  powers  of  the  Legislature,  unless 
in  the  Constitution  of  the  United  States  or 
of  the  state  we  are  able  to  discover  that  It 
is  prohibited.  Cooley's  Constitutional  Lim- 
itations (7th  Ed.)  p.  126;  Ex  parte  Mabry,  5 
Tex.  App.  03.  Petitioner's  contention,  there- 
fore, that  there  is  now  no  law  punishing 
legislative  bribery,  except  It  be  found  In  the 
provisions  of  the  Constitution,  cannot'  be 
maintained. 

2.  It  is  further  claimed  that  petitioner  was 
not  charged  with  any  official  duty  In  respect 
of  the  investigation  mentioned  In  the  Indict- 
ment, and  therefore  bribery  cannot  be  predi- 
cated of  his  alleged  acts.  Stripped  of  its 
technical  formalities  the  indictment  shows 
that  petitioner  was  a  member  of  the  Senate 
then  In  session,  and  was  also  a  member  of 
a  regularly  constituted  Senate  committee, 
before  which  an  Investigation  of  the  affairs 
and  business  of  certain  building  and  loan 
corporations  of  this  state  was  then  pending, 
and  that  he  corruptly  asked  and  received  a 
bribe  of  $300  upon  the  agreement  and  under- 
standing that  his  "official  vote,  opinion,  judg- 
ment, and  action  as  such  senator  and  mem- 
ber of  said  bouse  .of  said  Legislature,  should 
be  ^fluenced  thereby  and  should  be  given 
in  'a  particular  manner,  upon  a  particular 
side  of  a  question  and  matter  upon  which 
he  might  be  required  to  act  in  his  official 
capacity,"  and  that  such  bribe  was  received 
with  the  further  understanding  that  as  such 
senator  and  as  a  member  of  this  committee 
he  would  give  his  official  vote  to  secure  these 


corporations  immunity  from  investigation  of 
their  affairs  ,by  the  Senate  and  the  commit- 
tee, and  also  give  his  official  vote  to  secure 
them  Immunity  from  any  unfavoralrie  com- 
ment or  report  by  the  said  committee.  The 
point  made  by  petitioner  was  strongly  urged 
at  the  argument,  and  reliance  was  especially 
placed  upon  Matter  of  Pac.  Railway  Commis- 
sion (C.  C.)  32  Fed.  241,  12  Sawy.  539,  and 
Kllbourn  v.  Thompson,  103  U.  S.  168,  26  L. 
Ed.  377,  and  also  article  3,  {  1,  Const  Cal.  Re- 
spondent cites  numerous  cases,  holding  that 
the  Legislature  has  the  power  to  investigate 
the  business  and  affairs  of  corporations,  and 
that  whether  or  not  the  Legislature  had  such 
power  is  Immaterial,  as  the  matter  of  an  in- 
vestigation was  pending  and  official  action 
was  called  for — citing,  as  to  the  i»ower.  Bum- 
ham  T.  Morris6ey,.14  Gray,  226,  74  Am.  Dec 
676;  Crease  v.  Babcock,  23  Pick.  334,  34 
Am.  Dec.  61;  Keeler  v.  McDonald  (N.  X.) 
2  N.  E.  615.  52  Am.  Rep.  49;  Ex  parte  Mc- 
Carthy, 29  Cal.  305;  Market  St.  Ry.  Co.  v. 
Hellman,  109  Cal.  5n,  42  Pac.  225;  McGow- 
an  V.  McDonald,  111  Cal.  57,  43  Pac.  418,  52 
Am.  St.  Rep.  149;  section  1,  art  12,  Const 
1879;  section  383,  Civ.  Code.  As  to  the  Im- 
materiality of  the  question  of  power,  the  in- 
vestigation being  In  fact  pending,  the  follow- 
ing citations  are  given:  State  v.  Potts,  78 
Iowa,  656,  43  N.  W.  534.  5  L.  R.  A.  814; 
Glover  v.  State,  109  Ind.  391,  10  N.  E.  282; 
Commonwealth  v.  Lapham  (Mass.)  31  N.  E. 
eS8i  State  v.  Ellis,  33  N.  J.  Law,  102,  and  note 
in  97  Am.  Dec.  707;  State  v.  Lehman  (Mo. 
Sup.)  81  S.  W.  1118,  66  L.  B.  A.  490;  Pen. 
Code,  §  86. 

/  Section  1,  art.  12,  of  the  Constitntlon,  pro- 
vides that  corporations  may  be  formed  under 
general  laws,  and  declares  that  "all  laws 
now  In  force  In  this  state  concerning  cor- 
porations, and  all  laws  that  may  be  hereafter 
parsed  pursuant  to  this  section  may  be  al- 
tered from  time  to  time  or  repealed."  Sec- 
tion 383  of  the  Civil  Code,'  passed  March  21, 
1872,  provides  as  follows:  "The  Legislature, 
or  either  branch  thereof,  may  examine  into 
the  affairs  and  condition  of  any  corporation 
in  this  state  at  all  times;  and,  for  that  pur- 
pose, any  committee  appointed  by  the  Legis- 
lature, or  either  branch  thereof,  may  admin- 
ister all  necessary  oaths  to  the  directors,  of- 
ficials, and  stockholders  of  such  corporation, 
and  may  examine  them  on  oath  In  relatl<« 
to  the  affairs  and  condition  thereof;  and 
may  examine  the  safes,  books,  papers,  and 
documents  belonging  to  such  corporation,  or 
pertaining  to  its  affairs  and  condition',  and 
compel  the  production  of  keys,  books,  papers, 
and  documents  by  summary  process,  to  be 
issued  on  application  to  any  court  of  record 
or  any  judge  thereof,  under  such  rules  and 
regulations  as  the  court  may  prescribe." 
What  the  limit  is  of  the  powers  wtiicb  maj 
be  exercised  under  these  provisions  of  the 
Constitution  and  the  statute  Is  not  necessary 
now  to  prescribe;   but^  whatever  that  limit 
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may  be,  we  are  clearly  of  the  opinion  that  It 
was  not  reached  by  the  committee  of  the 
Legislature  In  entering  upon  an  investigation 
of  the  affairs  of  the  corporation  mentioned 
In  the  indictment,  which  investigation  we 
must  presume  was  either  within  its  regular 
and  ordinary  duties  under, standing  rules  of 
the  Senate  or  was  specially  devolved  upon  It 
by  that  body.  If  the  Legislature  cannot  ex- 
ercise this  power  through  a  committee,  It 
had  not  the  power  to  create  a  board  of  com- 
missioners of  loan  associations,  upon  which, 
by  the  act  of  March  23,  1893  (St.  1893,  p. 
299,  c.  21^  even  greater  powers  are  confer- 
red than  were  alleged  to  have  been  assumed 
by  the  legislative  committee  of  which  peti- 
tioner was  a  member.  Similar  powers  also 
are  being  exercised  by  the  bank  commission- 
ers and  other  bodies  created  by  the  Legis- 
lature. The  argument  which  would  destroy 
the  power  of  the  Legislature  through  Its  com- 
mittees to  Inquire  Into  the  affairs  of  corpora- 
tions, with  a  view  to  correct  corporate  abuses, 
would  also  destroy  the  power  of  the  com- 
mission created  by  It  for  that  purpose.  But 
such  exercise  of  legislative  power  has  been 
long  exercised  and  universally  acquiesced  In, 
and  Is,  we  thinly,  unquestionably  Intrenched 
in  our  system  of  government.  The  learned 
trial  judge,  whose  opinion  Is  before  us,  well 
observed:  "Corporations  of  the  character  of 
those  under  investigation  by  the  committee 
on  commissions  and  retrenchment  of  the 
Innate  are  creatures  of  the  law.  While  they 
are  not,  under  our  Constitution,  created  by 
direct  act  o£  legislation,  they  are,  neverthe- 
less, just  as  much  creatures  of  the  legislative 
power  as  they  were  previous  to  the  adoption 
otour  present  organic  law.  Our  legislators 
necessarily  gather  wisdom  evidenced  In  our 
system  of  laws  from  experience,  and  It  Is 
therefore  one  of  the  duties  of  citizens  elected 
to  the  legislative  branch  of  the  government 
to  gather  all  information,  facts,  and  data 
necessary 'to  a  proper  performance  of  their 
duty,  and  thus  place  themselves  In  a  position 
where  they  can  give  the  state  as  nearly  a 
perfect  code  of  laws  as  human  ingenuity 
Is  capable  of.  The  Legislature  has  passed 
general  laws  by  virtue  of  which  corporations 
of  all  kln$ls  and  classes  may  come  into  ex- 
istence. It  Is  true  that,  if  these  corporations 
violate  thu  laws  by  which  they  are  formed 
and  organized,  and  thereby  deprive  citizens 
of  their  rights,  the  remedy  would  be  an  ap- 
peal to  the  Judicial  arm  of  the  government. 
But,  where  there  are  manifest  defects  in  the 
general  laws  authorizing  the  establishment 
of  such  corporations.  It  is  not  only  proper, 
but  absolutely  the  duty  of  the  legislative  de- 
partment, to  gather  information  upon  the 
subject  In  all  legitimate  ways  to  enable  it 
to  make  such  reforms  In  those  general  laws 
as  will  prevent,  or  at  least  minimize,  the 
wrongs  which  flow  from  such  defects.  •  •  • 
This  may  be  called  a  vlsltorial  or  super- 
visorial power;  but,  whatever  its  proper  des- 


ignation, Ifr  Is  nevertheless  a  power  that  ex- 
ists, and  one  which  ought  to  exist,  and  with- 
out the  existence  of  which  the  public  would 
have  no  adequate  protection  from  corpora- 
tions which,  legally  established,  are  managed 
so  as  to  perpetrate  fraud  upon  the  rights  of 
the  people  with  whom  they  do  business." 
Similar  and  equally  pertinent  views  will  be 
found  expressed  in  Keeler  v.  McDonald,  su- 
pra, and  other  cases  above  cited  by  the  dis- 
trict attorney. 

3.  It  is  contended  that  the  indictment  'is 
defective  in  some  matter  of  substance  re- 
quired by  law,"  and  petitioner  should  be  dis- 
charged by  virtue  of  subdivision  3,  8  1487, 
Pen.  Code.  But  It  also  provides  that  the 
defect  referred  to  must  have  the  effect  of 
"rendering  such  process  void";  I.  e.,  the  In- 
dictment In  this  case — citing  People  v.  Ward, 
110  Cal.  868,  42  Pac.  894;  People  v.  Dunlap, 
113  Cal.  72,  45  Pac.  183,  and  some  other  cases. 
People  T.  Ward  was  a  case  of  bribery,  and 
the  indictment  charged  that  defendant  did. 
willfully,  feloniously,  etc.,  "give  a  bribe"  to 
a  certain  member  of  the  board  of  super- 
visors, with  intent  to  corruptly  influence  him  ^ 
in  a  certain  matter.  The  court  said  that  this 
was  not  an  averment  of  any  act  of  defendant 
sufBcient'  to  bring  bis  alleged  conduct  within 
the  legal  meaning  of  bribery  as  defined  by 
subdivision  6  of  section  7  of  the  Penal  Code. 
Meeting  the  contention  of  respondent,  the 
people,  that  It  was  sufficient  to  allege  an 
offense  in  the  language  of  the  statute,  the 
court  said:  "The  offense  charged  In  the  case 
at  bar  is  not  alleged  In  the  language  of  the 
statute  in  the  indictment  under  review.  It 
does  not  allege  'the  acts  and  facts  which  the 
Legislature  has  said  shall  constitute  the  of- 
fense.' The  material  acts  or  facts  consti- 
tuting the  legislative  definition  of  bribery  are 
the  giving  to  a  public  officer  something  'of 
value  or  advantage,  present  or  prospective,' 
or  giving  'any  promise'  or  entering  Into  any 
'undertaking'  to  give  something  of  value  or 
advantage.  There  is  no  averment  that  ap- 
pellant gave  the  supervisor  anything  of  val- 
ue, or  of  advantage,  or  that  he  gave,  any- 
thing at  all,  ^r  that  the  thing  was  of  present 
or  prospective  advantage,  or  that  it  was  a 
promise  to  do  something,  or  an  undertaking 
of  some  kind  which  was  or  would  be,  bene- 
ficial to  the  supervisor."  la  the  Indictment 
before  us  the  district  attorney  seems^to  have 
been  careful  to  meet  the  requirements  as 
set  forth!  In  People  v.  Ward.  It  was  further 
said  In  that  case,  speaking  of  the  rule  of 
pleading  where  the  pleader  follows  the  stat- 
ute: "It  means  simply  this:  that,  when  the 
statute  defines  or  describes  the  acts  which 
shall  constitute  a  particular  offense,  it  is 
sufficient  In  an  indictment  to  describe  those 
acts  In  the  language  employed  in  the  statute, 
applying  them,  of  course,  concretely  to  the 
person  charged."  We  think  the  Indictment 
here  is  sufficient  to  charge  bribery  as  defined 
in  subdivision  6,  {  7,  and  section  86,  of  the 
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renal  Code.  Nor  can  we  see  h(vw  the  dis- 
trict attorney  could  have  well  stated  with 
greater  particularity,  the  acts  of  which  .the 
crime  alleged  is  predicated.  It  was  held  In 
Ex  parte  McNulty,  77  Cal.  164,  19  Pac.  237, 
11  Am.  St.  Rep.  257,  that,  even  where  unarti- 
flclally  drawn,  "If .  the  complaint  -  shows  an 
evident  attempt  to  state  the  essential  facts 
which  constitute  the  crime  sought  to  be  char- 
ged, the  defect  in  the  statement  would  not 
warrant  the  discharge  of  the  defendant"  on 
habeas  corpus.  See,  also,  £x  parte  Kowal- 
sky,  73  Cal.  120,  14  Pac.  399,  where  It  was 
said:  "If  enough  appears  in  such  defective 
Indictment  to  show  that  an  offense  has  been 
committed  of  which  the  court  has  Jurisdic- 
tion, the  party  charged  cannot  be  discharged 
under  a  writ  of  habeas  corpus." 

4.  Upon  petitioner's  fourth  point  It  need 
only  be  said  that  the  court  in  our  opinion  bad 
Jurisdiction  of  the  cause. 

Ihe  writ  Is  discharged  and  prisoner  re- 
manded. 


We  concur: 
LIN,  J. 


BUCKLES,  J.;    McLAUGH- 


(1  Cal.  App.  80) 

In  re  BUHRMBISTER'S  ESTATE. 

(Court   of  Appeal,   Third   District,   California. 

May  31,  1005.) 

.  \ 

Wills— Construction— Pbecatobt  Words. 

Civ.  Code,  f  1317,  requires  a  will  to  be 
construed  according  to  testator's  intention.  Sec- 
tion 131S  provides  that  in  case  of  uncertainty 
the  intention  is  to  be  ascertained  witli  a  view 
to  extrinsic  circumstances.  Sections  1321. 1325, 
require  a  will  to  be  construed  as  a  whole,  and 
so  as  to  give  some  effect  to  every  expression. 
A  will  devised  testator's  property  to  his  six 
children  in  equal  shares,  and  expressed  a  "de- 
sire" that  a  designated  son  have  the  use  and 
profits  of  a  fruit  ranch  for  the  period  of  live 
years  immediately  succeeding  testator's  death 
at  a  specified  annual  rental,  to  he  paid  to  the 
other  children,  and  "directed"  the  other  chil- 
dren to  execute  to  such  son  a  lease  of  the 
premises  for  the  term  and  upon  the  conditions 
sjiecified.  Held,  that  the  provision  was  not  to 
be  construed  as  merely  precatory,  but  should 
be  given  effect  as  a  mandatory  expression  of 
testator's  intention. 

[EM.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  §§  1587-1589.] 

Appeal  from  Superior  Court,  Solano  Coun- 
ty; A.  J.  Buckles,  Judge. 

In  the  matter  of  the  estate  of  H.  G. 
Bubrmelster,  deceased.  From  a  decree  set- 
tling the  final  account  of  the  executors  and 
distributing  the  estate,  certain  devisees  ap- 
peal.   Affirmed. 

Rehearing  denied  by  Court  of  Appeal 
June  26.  1905;  by  Supreme  Court  July  25, 
1005. 

Reese  Clark,  for  appellant.  Geo.  A.  La- 
mont,  for  respondent. 

CHIPMAN,  P.  J.  SetUement  of  final  ac- 
count of  executors  and  distribution.     The 


testator  by  article  2  of  bis  will  devised  all 
his  property  to  his  six  children,  naming 
them,  "in  equal  shares,  share  and  share 
alike."  Article  3  of  his  will  Is  as  follows: 
"It  Is  my  desire  that  my  son.  Walter  Bubr- 
melster, shall  have  the  use  and  occupation, 
rents.  Issues  and  profits  of  my  fruit  ranch 
of  about  (00)  sixty  acres,  near  Mauka's  Cor- 
ner, for  the  period  of  five  (5)  years  immedi- 
ately after  my  death,'  should  he  live  so  long, 
together  with  all  my  household  and  kitchen 
furniture  and  all  personal  property  belong- 
ing to  me  and  used  in  connection  with  said 
fruit  ranch,  at  the  annual  ren^'of  three 
hundred  dollars  ($300)  to  be  paid  annually 
at  the  end  of  each  year,  to  his  brothers  and 
Bisters",  sixty  dollars  ($00)  to  each,  together 
with  all  taxes  of  every  kind  which  may  be 
levied  upon  said  property  during  said  term; 
and,  I  direct  all  my  other  children  to  execute 
to  my  said  son  Walter,  immediately  after 
my  death,  a  lease  of  said  premises  and  said 
personal  property  for  the  said  term  and  upon 
the  conditions  herein  expressed."  The  court 
distributed  the  estate,  subject  to  these  pro- 
visions of  the  will. 

Appellants  contend  that  the  whole  estate 
was  vested  In  the  devisees  by  article  2  of 
the  will,  that  article  3  expressed  but  a  mere 
wish  or  suggestion,  that  Walter  was  not 
bound  to  take  under  this  article,  that  there 
was  no  imperative  obligation  Imposed  on 
him,  and,  "if  he  Is  not  bound,  it  cannot  be 
said  that  the  other  devisees  are  bound  to 
divested  of  their  estate  for  five  years 
the  option  of  Walter" — citing  Estate  of 
Marti,  132  Cal.  600,  61  Pac.  964,  and  64 
Pac.  1071;  Hess  v.  Slngler,  114  Mass. 
56;  Colton  v.  Colton.  127  U.  S.  300,  8  Sup. 
Ct  1164,  32  L.  Ed.  138.  In  Estate  of  Ma«l, 
supra,  the  principles  upon  which  courts  have 
In  the  past  interpreted,  and  now  interpret, 
similar  provisions  of  wills,  are  very  fully 
discussed,  aud,  as  far  as  seems  possible,  the 
decisions  are  sought  to  be  harmonized  by  a 
vei7  full  examination  of  the  English  and 
American  cases.  Our  Code  provisions  on  the 
Interpretation  of  wills  (Civ.  Code,  §  1317  et 
seq.)  are  also  elucidated  to  some  extent. 
We  feel  relieved,  by  this  discussion,  fi-om 
the  necessity  of  re-ex'aminlng  the  questions. 
In  the  Marti  Case  the  entire  estate  was  given 
by  will  to  the  testator's  wife.  Following  this 
devise  was  the  following  provision:  "Upon 
the  death  of  my  wife,  1  desire  that  one-half 
of  the  property  bequeathed  to  her  shall  be 
devised  by  her  to  my  relatives."  It  was  held 
that  the  devisee  was  entitled  to  the  entire 
residue  of  the  estate  of  her  husband,  free 
from  any  limitatiou  or  trust.  "A  will  Is  to 
be  construed  according  to  the  intention  of 
the  testator."  Id.  i  1317.  "In  case  of  un- 
certainty arising  upon  the  face  of  a  will, 
as  to  the  application  of  any  of  its  provisions, 
the  testator's  Intention  is  to  be  ascertained 
from  the  words  of  the  will,  taking  into  view 
the  cii'oumstauces  under  which  it  was  made 
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exclusive  of  bis  oral  declarations."  Id.  S 
1318.  "All  the  parts  of  a  will  are  to  be  con-  ■ 
strued  in  relation  to  each  other,  and  so  as, 
if  possible,  to  form  one  consistent  whole;  but 
where  several  parts  are  absolutely  Irrecon- 
cilable, the  latter  must  prevail."  Id.'  f  1321. 
"The  words  of  a  will  are  to  receive  an  In- 
terpretation which  will  give  to  every  ex- 
pression some  effect,  rather  than  one  which 
will  render  any  of  the  expressions  inoper- 
ative." Id.  S  1325.  Notwithstanding  all  ef- 
forts by  statute  and  by  decisions  of  the 
courts  to  simplify  and  make  clear  the  rules 
by  which  to  interpret  wills,  there  are  certain 
uses  of  words  which  seem  beyond  absolute 
and  unvarying  definition  when  used  in  wills. 
Among  these  are  precatory  words.  It  was 
said  in  the  Marti  Case  to  be  "impossible  to 
harmonize  the  several  decisions  upon  the 
subject"  as  to  what  estate  may  be  created 
by  such  words,  and  it  was  added  "that  the 
decision  in  any  one  case  cannot  be  taken 
as  a  precedent  for  another." 

Having  in  view  the  rules  of  interpretation 
stated  in  the  Civil  Code,  and  without  vio- 
lating the  reasoning  In  the  Marti  Case,  we 
think  it  reasonably  clear  that  the  testator. 
In  the  present  case,  intended  to  do  more  than 
leave  a  mere  request  behind  him  as  to  his 
son  Walter.  In  the  paragraph  of  his  will 
expressing  bis  deshre,  and  concerning  its  sub- 
ject-matter, be  directs  certain  things  to  be 
done  in  a  way  to  show  clearly  an  intention,' 
and  not  a  mere  desire,  that  Walter  should 
have  the  use  of  the  property  described  for 
a  period  of  Ave  years.  It  is  this  feature  of 
the  will,  set  forth  so  specifically,  that  difter- 
entiates  it  from  the  Marti  will. '  It  is  true 
that  the  court  said  in  that  case  that,  no 
case  had  been  cited  to  it  in  which  it  had 
been  determined  that  a  devise  in  absolute 
terms  bad  been  held  to  be  in  trust  by  reason 
of  words  of  request  or  desire  contained  in  a 
subsequent  clause  of  the  will.  But  this 
statement  n)ust  refer  to  some  such  will  as 
that  then  before  the  court,  where  there  were 
no  other  provisions  tending  to  throw  light 
upon  the  testator's  intention.  Here  the  lan- 
guage in  article  3  Is  so  plain  a  direction  that 
It  would  do  violence  to  it  to  say  that  the 
testator  expressed  but  a  mere  wish  or  de- 
sire. 

The  decree  is  affirmed. 

We  concur:    McLAUGHLIN,  J.;  BUCK- 
LES, J. 


(I  Cal.  App.   BO) 

PEOPLE  V.  CLEART. 

(Court  of  Appeal,  Third  District,   California. 
May  29,  1905.) 

Gband  Labcent— Indictment  —  Sufficien- 
cy. 

An    indictment    charging    that    defendant 

willfally,  nnlawfully,  and  feloniously  took  from 

'  the  person  and  possession  of  prosecutor  a  speci- 

'fied  smonnt  of  money. by  means  of  force,  and 
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without  prosecutor's  consent,  was  insufficient  to 
sustain  a  conviction  for  grand  larceny  for  fail- 
ing to  charge  that  the  property  taken  was  not 
that  of  defendant,  or  was  that  of  some  other 
person,  though  Code  Civ.  Proc.  {  1963,  subd. 
11,  provides  that  it  is  presumed  that  what  a 
person  possesses  is  owned  by  him. 

Appeal  from  Superior  Court,  Solano  Coun- 
ty; A.  J.  Buckles,  Judge. 

William  Cleary  was  found  guilty  of  rob- 
bery, and  the  state  appeals  from  an  order 
granting  defendant's  motion  in  arrest  of 
judgment    Afiirmed. 

U.  S.  Webb,  Atty.  Gen.,  and  T.  T.  C.  Greg- 
ory, Dist.  Atty.,  for  the  People.  George  A. 
Lament  and  M.  C.  Chapman,  for  respondent, 

Mclaughlin,  J.  Respondeat  was  indict- 
ed by  the  grand  jury  of  Solano  county  for 
'the  crime  of  robbery,  and  found  guilty  of 
grand  larceny.  On  the  day  fixed  for  pro- 
noimclng  judgment,  be  made  bis  motion  in' 
arrest  of  judgment  upon  the  ground  "that  it 
appears  upon  the  face  of  the  indictment  on 
which  said  defendant  was  tried  and  convict- 
ed that  the  facts  stated  therein  do  not  con- 
stitute the  public  offense  of  grand  larceny, 
or  any  other  public  offense,  for  the  reason 
that  said  Indictment  does  not  charge  that 
the  property  taken  was  not  the  property  of 
the  defendant,  or  was  the  property  of  any 
person  other  than  the  defendant."  The  mo- 
tion was  granted,  and  thereupon  this  appeal 
was  taken. 

It  is  thus  apparent  that  the  sole  question 
bere  is  the  sufficiency  of  said  indictment  to 
sustain  a  conviction  of  grand  larceny.  The 
part  of  said  indictment  pertinent  to  this  In- 
quiry reads  as  follows:  "The  said  William 
Cleary  *  *  *  willfully,  unlawfully,  and 
feloniously  did  take  from  the  person  and 
possession  of  one"  Peter  Cadloni  seventy  dol- 
lars in  gold  and  silver  coin  of  the  United 
States  of  America,  which  said,  taking  of  said 
lawful  money  aforesaid  was  then  and  there 
without  the  consent  and  will,  and  was  then 
and  there  against  the  will.  Of  said  Peter  Cad- 
loni, and  was  then  and  there  accomplished 
by  means  of  force  used  upon  and  against  the 
said  Peter  Cadloni  by  said  William  Cleary." 

"Larceny  is  the  felonious  stealing,  taking, 
carrying,  leading  or  driving  away  the  per- 
sonal property  of  another,"  and,  unless  it  can 
be  said  that  the  indictment  in  this  case 
charges  that  the  property  taken  was  owned 
by  some  other  person  than  the  defendant, 
the  action  of  the  court  below  must  be  sus- 
tained. In  I'eople  v.  Ilanselman,  7C  Cal.  461, 
18  Pac.  425,  9  Am.  St.  Rep.  238.  it  was  said: 
"Under  all  definitions  of  larceny  found  in 
the  bobks,  the  ownership  of  tlie  property 
averred  to  have  been  stolen,  in  some  other 
person  than  the  one  charged  with  stealing 
it,  is  an  essential  element  of  the  crime.  Tlie 
Code  of  this  state  provides  that  it  must  be 
the  property  'of  another,'  and  all  the  author- 
ities are  concurrent  to  the  point  that  this 
essential  part  of  the  crime  must  be  stated 
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In  the  indictment.  To  disregard  this  flrAIy 
fixed  and  universal  role,  In  order  to  condone 
the  faultiness  of  the  information  in  this  case, 
would  be  to  commit  an  act  of  judicial  usur- 
pation." 

Counsel  for  appellant  concedes  that  this 
Is  the  rule,  bat  contends  that,  it  being  al- 
leged that  the  property  was  taken  from  the 
possession  of  Cadloni,  it  follows  that  this 
must  be  taken  as  an  averment  of  Cadlonl's 
ownership.  In  support  of  this  contention,  sec- 
tion 19(53^ subd.  11,  Code  of  Civil.  Procedure, 
is  cited.  The  presumption  "that  things  which 
a  person  possesses  are  owned  by  him,"  if 
uncontradicted,  is  accepted  as  proof;  but  we 
are  here  dealing  with  a  pleading,  and  "in  no 
case  can  an  indictment  be  aided  by  presump- 
Uon."  People  v.  Terrlil,  127  Cal.  100,  59  Pac. 
836;  People  v.  Robles,  117  Cal.  684,  4»  Pac." 
1042.  People  v.  Nelson,  66  Cal.  77,  and  Peo- 
ple V.  Anderson,  80  Cal.  206,  22  Pac.  139, 
merely  dealt  with  such  presumption  as  proof; 
for  in  both  cases  the  ownership  of  the  prop- 
erty is  distinctly  averred.  People  v.  Price, 
143  Cal.  353,  77  Pac.  73,  has  no  application 
to  the  case  at  bar.  In  Pec^le  v.  Hides,  66 
Cal.  104,  4  Pac.  1093,  there  is  no  hint  that 
the  mere  averment  of  possession  carries  with 
it  an  averment  of  ownership.  The  language 
there  used  will  bear  the  constroction  that  the 
property  taken  was  the  personal  property  of 
Frederick  Schwartz,  and  in  hia  possession, 
and,  this  construction  being  adopted,  there 
was  a  sufficient  averment  of  ownership  in 
another.  This  is  pointedly  shown  by  two 
cases  in  which  People  v.  Hicks  was  cited. 
People  V.  Hanselman,  76  Cal.  461,  18  Pac. 
425,  9  Am,  St.  Rep.  238;  People  v.  Ammer- 
man,  118  Cal.  26,  50  Pac.  15.  In  the  latter 
case  It  was  contended  that  the  offense  was 
described  in  the  language  bf  the  statute  de- 
fining robbery;  but  the  court  held  that  this 
was  not  sufficient,  and  that  a  distinct  aver- 
ment of  ownership  was  necessary.  Now, 
robbery  is  the  felonious  taking  of  personal 
property  from  th^  possession  of  another,  and, 
if  the  averment  of  possession  carried  an  aver- 
ment of  ownership,  then  certainly  nothing 
more  could  be  requisite;  and  yet  for  40  years 
It  has  been  the  role  that  in  addition  to  this 
an  averment  of  ownership  is  necessary.  Peo- 
ple V.  Vice,  21  Cal.  346;  People  v.  Amraer^ 
man,  118  Cal.  26,  50  Pac.  15;  People  t.  Plg- 
gott,  126  Cal.  509,  59  Pac.  31;  People  v.  Nel- 
son, 56  Cal.  80;  People  v.  Jones,  53  Cal.  59. 

If  it  need  only  be  stated  that  the  property 
taken  was  in  the  possession  of  another,  then 
in  reason,  as  well  as  under  the  authorities,  it 
need  only  be  alleged  that  the  taking  was  from 
the  person  of  another;  for  it  would  thus  aj)- 
pear  that  the  taking  was  from  one  having  pos- 
session.   People  V.  Shuler.  28  Cal.  493;  Peo- 


ple v.  Ah  Sing,  95  Cal.  655,  30  Pac.  796;  Peo- 
ple V.  Walbrldge,  123  Cal.  274,  55  Pac.  902. 
This  construction  would  emasculate  section 
484  of  the  Penal  Code,  and  be  Judicial  legisla- 
tion, denounced  as  usurpation  In  People  v. 
Hansclifaan,  supra.  It  would  necessarily  lead 
to  a  reductlo  ad  absurdum,  abhorred  in  law 
and  logic.  . 
The  order  is  affirmed. 


J. 


We  concur:  CHIPMAN,  P.  J.;  BUCKLES, 


(U  Colo.  90) 


KAHN  V.  EARNEST. 


(Supreme  Court  of  (Colorado.     July  S,  1905.) 

Appeal— Finding— Conclusiveness. 

A  finding  on  conflicting  evidence,  and  sup- 
ported by  evidence,  is  conclusive  on  appeal. 

(Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  it  3083-3989.] 

Appeal  from  Lake  County  Court;  R.  D. 
McLeod,  Judge.' 

Action  by  Dora  Earnest  against  Marx 
Kahn.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Phelps  &  Pendery,  for  appellant 

MAXWELL,  J.  Appellee,  as  plaintiff,  se- 
cured Judgment  against  appellant  In  a  Jos- 
'tice  court,  from  which  Judgment  an  appeal 
was  prosecuted  to  the  county  court,  where 
a  trial  to  the  court  res^ilted  in  a  Judgment 
for  the  same  amount  In  favor  of  appellee, 
from  which  Judgment  an  appeal  was  taken 
to  the  Court  of  Appeals.' 

The  only  assignment  of  error  discussed  by 
counsel  for  appellant  is:  "(2)  Because  said 
Judgment  is  contrary  to  the  law  and  evi- 
dence in  such  cause."  Our  attention  is  not 
called  to  any  law  which  the  Judgment  con- 
travenes. The  argument  of  counsel  is  an 
attempt  to  convince  this  court  that  the  find- 
ings and  Judgment  of  the  trial  court  are  con- 
trary to  the  evidence.  This  action  was  to 
recover  for  three  months'  services  as  a  serv- 
ant at  $30  per  month.  The  right  of  plaintiff 
to  recover  depended  upon  whether  defend- 
ant was  conducting  a  boarding  house,  with 
one  Strepy  as  manager  thereof.  The  evi- 
dence as  to  Strepy's  authority  was  conflict- 
ing, and  utterly  irreconcilable.  There  was 
evidence  to  support  the  findings  of  the  court 
upon  this  point  Under  the  settled  rule  of 
this  court  such  finding  is  conclusive.  The 
Judgment  will  be  affirmed. 

Affirmed. ' 

GABBBRT,  C.  J.,  and  GUNTBR,  J.,  eon- 
cur. 
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(34  Colo.  125) 

PLATT  T.  BRAKNAN  et  al. 

(Sapreme  Gourt  of  Colorado.     Jaly  3,   1905.) 

Wiixs — Construction— Estate  Devised. 

Testatrix  devised  to  her  husband  all  her 
interest  in  a  lot  described,  "in  which  I  own  an 
undivided  one  half  •  *  *  with  my  said  hus- 
band. Also  all  my  right"  In  two  other  lota 
described,  "to  have  •  •  *  the  said  interests 
in  the  said  described  parcels  of  land"  for  life, 
with  a  gift  over  to  others.  Held,  that  the  hus- 
band acquired  only  a  life  estate  in  the  three 
lots;  the  testatrix  intending  but  one  general 
devise. 

Appeal  from  Arapahoe  County  Court;  Ben 
B.  Lindsey,  Judge. 

Action  by  Ella  Brannan  and  others  against 
Henrietta  L.  Piatt.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

This  la  a  controversy  over  the  ownership 
of  a  one-balf  interest  in  lot  18,  in  block  1, 
In  Titus'  addition  to  the  city  of  Denver. 
Both  plaintiffs  and  defendant  claim  xmAtx 
the  third  Item  of  the  will  of  BUeir  Piatt,  de- 
ceased, which  Is  reproduced  as  It  was  writ- 
ten and  punctuated: 

"I  give  and  devise  to  my  husband.  Samuel 
Piatt,  all  of  my  right  and  Interest  of.  In 
and  to  that  certain  lot  or  parcel  of  land, 
known  and  described  as  lot  numbered  eigh- 
teen (18)  In  block  numbered  one  (1)  In  Titus 
Addition  to  the  City  of  Denver,  In  Arapahoe 
Ciounty.  Colo.  In  which  property  I  own  an 
undivided  one  half  as  tenant  In  common  with 
my  said  husband. 

"Also  all  of  my  right  and  Interest  of.  In 
and  to  lots  numbered  one  hundred  and  four 
(104)  and  the  west  one-half.  (%)  of  lot  num- 
bered one  hundred  and  five  (106).  Vernon 
Place,  In  the  City  of  Independence,  Jack- 
son County.  Missouri.  In 'Which  prc^)erty  I 
own  an  undivided  one-half  as  tenant  In  com- 
mon with  my  said  husband,  together  with 
the  Improvements  and  appurtenances,  to 
have  and  to  hold  the  said  Interests  In  the 
said  described  parcels  of  land  to  the  said 
Samuel  Piatt  together  with  the  rents,  In- 
comes and  profits  thereof,  and  the  sole  use 
and  benefit  thereof,  during  the  term  of  his 
natural  life.  And  upon  his  death  to  my  six 
children,  the  heirs  of  my  body  by  former 
marriages  viz:  Joseph  Wlttlngham  of 
Georgetown  Colorado,  George  Albert  Street 
of  Hai^tlngton  Nebraska,  William  Street  and 
Charles  Street  of  Independence.  Mo.  and 
Mrs.  Ella  Brannan  and  Mrs.  EUza  Bratton  of 
Denver  Colorado,  share  and  share  alike  if 
they  be  living  at  the  time  of  the  death  of 
my  said  husband  Samuel  Piatt,  and  If  they 
or  any  of  them  be  not  living  at  that  time, 
then  the  share  that  would  go  to  each  of  them 
if  living  shall  go  to  the  heirs  at  law  of  such 
deceased. 

"It  is  my  will  however  that  my  said  bus- 
band  Samuel  Piatt  may  If  he  shall  so  de- 
sire, and  I  do  authorise  and  empower  him 
hereby,  to  sell  the  said  interest  In  Vernon 
Place,  lots  In  Independence  Mo.  and  in  such 
case  to  invest  the  proceeds  of  such  sale  in 


other  real  estate  in  Denver  Colorado,  or 
in  the  Improvement  of  the  said  Lot  18, 
Block  One,  Titus'  Addition  in  said  City  of 
Denver,  such  Investments  when  and  how- 
eyer  made  to  enure  to  Ills  use  during  ills 
lifetime  and  at  bis  death  to  go  to  my  said 
children  named  as  hereinbefore  provided." 
Ellen  Piatt  having  died,  her  will  was  pro- 
bated, and  the  executor,  Samuel  Piatt,  hav- 
ing closed  up  the  business  of  the  estate, 
was  discharged.  The  plaintiffs  are  the  chil- 
dren of  Ellen  Piatt  by  a  former  husband, 
and,  as  Samuel  Piatt  Is  dead,  they  claim 
the  premises  as  devisees,  wliile  the  defend- 
ant, Henrietfa  Piatt,  claims  as  the  sole  -heir 
at  law  of  Samuel  Piatt,  deceased,  and,  as 
already  stated,  both  rely  niton  the  third 
Item.  , 

N.  L.  Tanqnary  and  Charles  Roach,  for 
appellant.  W.  W.  Garwood  and  Mary  F. 
Latbrop,  for  appellees. 

CAMPBELL,  J.  (after,  ■Mating  the  facts). 
The  sole  question  for  determination  Is:  Was 
the  devise  of  the  Denver  lot  to  Samuel 
Piatt  In  fee,  or  for  his  life  only?  If  he 
received  the  fee,  the  defendant  is  enti- 
tled to  recover;  if  only  a  life  estate,  the 
plaintiffs  own  the  property.  In  construing 
wills  the  cardinal  and  fundamental  rule  Is 
to  ascertain  the  intent  of  the  testator,  and, 
if  the  same  Is  not  contrary  to  some  positive 
rule  of  law  or  against  public  policy,  to  give 
it  effect.  Tills  intention  Is  to  be  derived 
from  the  language  of  the  will  itself.  When 
this  is  plain  and  unambiguous,  the  Intent 
is  easily  determined;  but  when  there  Is  un- 
certainty of  language,  whether  arising  from 
misuse  of  technical  terms  or  general  inac- 
curacy of  expression,  thelitis  more  or  less 
dlfiHculty,  to  overcome  which  resort  Is  had 
to  well-recognized  rules  of  construction, 
more  or  less  technical  In  their  nature. 
Words  not  technical  are  Interpreted  In  their 
ordinary  and  popular  slgniflcatloii,  but  not 
always  so,  and  when  occurring  more  than 
once  are  presumed  to  he  used  in  the  same 
sense,  unless  the  context  shows  a  contrary 
intention.  Precedents  are  of  some  assist- 
ance, but  too  much  reliance  Is  not  to  be 
placed  upon  them,  for  rarely,  if  ever,  are 
two  wills  precisely  alike  In  language  or  in 
general  structure. 

In  support  of  the  contention  that  her  hus- 
band, Samuel  Piatt,  took  the  fee  in  lot  18, 
defendant  invokes  certain  established  gen- 
eral rules.  We  may,  with  plaintiffs,  concede 
their  soundness,  but,  with  them,  deny  their 
applicability  to  this  particular  instrument. 
It  has  frequently  been  said  tliat  the  first 
taker  in  a  will  Is  presumed  to  be  the  favorite 
of  the  testator,  and  It  has  also  been  decided 
that  the  tendency  of  all  courts  Is  to  adopt 
such  a  construction  as  will  give  an  estate 
of  inheritance  to  the  first  donee.  Where 
two  clauses  of  a  will  are  absolutely  repug- 
nant, the  rule  has  been  applied  which  sac- 
rifices the  former  In  favor  of  the  latter;  butl^ 
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as  defendant  says,  this  rule  Is  not  to  gov- 
ern, except  where  every  reasonable  attempt 
to  give  to  the  whole  will  such  a  construc- 
tion as  will  render  etery  part  effectual  re- 
sults in  failure.  Where,  also,  an  estate  in 
fee  is  devised  in  one  clause  of  a  will  in 
clear  and  decisive  terms,  it  cannot  be  taken 
away  or  cut  down  by  raising  a  mere  doubt 
in  some  subsequent  clause,  or  by  some  mere 
Inference  therefrom.  To  give  such  effect, 
the  words  of  the  subsequent  clause  must  be 
as  clear  and  decisive  as  are  the  words  of 
the  clause  giving  the  estate  in  fee.  Not- 
withstanding the  insistence  of  the  defend- 
ant, we  are  of  opinion  that  tfiese  rules  of 
construction  are  either  not  applicable  or  not 
controlling  here,  as  appears  from  a  consid- 
eration of  the  points  which  shet  makes  in 
argument.  As  preliminary  to  the  discussion. 
It  should  be  observed  that  this  will  is  di- 
vided into  five  separate  items,  consecutively 
numbered.  The  first  item  makes  gifts  to 
some  of  the  children  of  the  testatrix  by  a 
former  marriage;  the  second  to  others  of 
such  children;  while  the  third  has  already 
been  copied..  -The  fourth  item  provides  for 
an  executor,  and  the  fifth  is  a  revocation  of 
former  wills  and  the  witnessing  clause. 

Defendant  says  that  item  3  consists  of 
three  separate  and  distinct  sentences  and 
three  separate  and  Independent  devises,  be- 
tween which  there  is  no  grammatical  or 
other  connection,  or  common  purpose;  but 
each  is  complete  in  itself.  To  sustain  this 
contention  she  says  that  the  fact  that  in 
the  ninth  line  a  period  follows  "husband"  Is 
proof  that  the  sentence  thus  ending  is  com- 
plete. She  says  this  is  strengthened  by  the 
fact  that  "Also,"  immediately  following,  be- 
gins with  a  cap#ftl  letter,  and  is  here  used 
in  the  sense  of  "In  addition  to"  or  "besides," 
and  introduces  a  new  subject  and  precedes 
independent  devises.  We  cannot  agree  with 
this  constniction.  Unquestionably,  if  what 
we  call  the  first  part  of  the  first  sentence, 
ending  with  "husband,"  stood  alone,  the 
fee  would  pass;  for  the  language  employed 
would  be  sufficient  to  transfer  It,  and,  If  any 
accurate  or  systematic  method  of  punctua- 
tion had  been  employed,  color  would  be  lent 
to  defendant's  argument  based  upon  the  po- 
sition of  this  period.  But  not  only  here,  but 
in  other  items  of  the  will,  recognized  rules  of 
punctuation  are  disregarded  by  the  scrivener, 
and  many  common  words,  unquestionably  in 
the  middle  of  a  sentence,  begin  with  capital 
letters.  No  rational  system,  either  of  punc- 
tuation or  the  use  of  capitals,  has  been 
adopted  by  the  scrivener;  hence  the  sys- 
tem, or  rather  entire  kick  of  method,  which 
in  these  particulars  the  will  exhibits,  fur- 
nishes up  reliable  aid  in  arriving  at  the  in- 
tention. 

The  primary  meaning  of  "also,"  as  given 
in  Webster's  Dictionary,  is  "in  like  man- 
ner." Secondary  meanings  are  "in  addition 
to,"  "besides,"  "too."  The  sense  In  which 
it  is  used  depends  largely  upon  the  context. 


Most  frequently  In  wills  It  is  used  In  tbe 
sense  of  "in  like  manner,"  or  "in  tbe  same 
manner,"  and  unquestionably  such  is  Its 
meaning  here.  "Also'*  does  not  mark  the 
beginning  of  a  new  sentence.  It  will  be 
observed  that  there. Is  but  one  set  of  opera- 
tive words.  "I  give  and  devise"  occur  but 
once,  and  then  at  the  beginning  of  the  item. 
They  are  not  repeated  after  "Also."  The 
portion  of  the  item  following  that  word 
must,  therefore,  be  carried  back  to  tbe  op- 
erative words,  that  the  devise  may  become 
effective.  Unless  we  do  so,  there  are  no  op- 
erative words  applicable  to  the  Missouri  lots, 
so  far  as  concerns  Samuel  Piatt;  and,  if 
we  do  not  recur  to  them,  the  Missouri  lots, 
which  are  one  of  the  objects  of  the  devise, 
have  no  verb  or  predicate,  and  that  verb 
has  no  subject.  According  to  defendant's 
argument,  we  would  have  what  she  calls  a 
complete  and  independent  Sentence,  with  no 
subject  or  predicate.  There  can  be  no  com- 
plete sentence  without  them.  It  is  clear 
that  the  first  sentence  is  not  complete  until 
the  word  "deceased"  In  the  thirty-seventh  line 
is  reached.  It  is  equally  apparent  that  there 
was  intended  bui  one  general  devise,  com- 
posed of  several  separate  tracts  of  land,  and 
not  several  separate  devises. 

It  is  also  to  be  noted  that  the  testatrix 
speaks  of  "said  interests  in  the  said  de- 
scribed parcels  of  land."  This  language 
might  apply  to  the  three  lots  theretofore 
mentioned,  or  to  only  two  of  them;  but  as 
the  Missouri  lots  are  contiguous,  and  in  the 
second  sentence  of  the  item  authority  is 
granted  to  the'  testator  "to  sell  the  said  in- 
terest in  Vernon  Place  lots,"  the  testatrix, 
we  are  persuaded,  Regarded  lot  18  aff  one 
Interest  or  parcel,  and  the  Vernon  Place 
lots  as  the  other.  Taldng,  then,  the  item  in 
its  entirety,  as  we  should,  we  are  convinced 
that  the  testatrix  intended  to  give  Samuel 
Piatt  a  half  Interest  in  all  the  parcels  there- 
in described  only  for  his  natural  life,  and 
that  he  did  not  take  a  fee. 

We  are  cited  to,  and  have  found,  some 
cases  which  are  clearly  authority  for  our 
construction.  In  Hauser  v.  Craft,  134  N. 
O.  319,  46  S.  B.  756,  the  following  provi- 
sions of  a  will  were  construed:  "Item  3.  I 
give  unto  my  granddaughter  Katherine 
Scott  a  tract  of  land  called  the  Elder  tract 
being  166  acres,  which  adjoins  Janus  Fletch- 
er." Then  follow  two  complete  sentences, 
each  one  beginning  with  the  word  "Also" 
In  which  a  capital  "A"  is  used,  by  which 
certain  personal  property  was  given,  after 
which  was  the  following:  "also  two  acres 
of  meadow  land  •  •  •  which  is  to  be 
hers  during  her  natural  life  only."  The 
court,  in  a  luminous  opinion  by  Walker,  J., 
held  that  Katherine  Hauser  took  only  a  life 
estate  in  the  Elder  tract  of  land.  ■  The  point 
was  made  there  that,  because  of  the  punctua- 
tion and  the  use  of  capital  letters,  and  tbe 
employment  of  "also,"  the  intention  of  the 
testator  was  to  limitgili^^l{lj^evli|t^^  wblcb 
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the  granddaughter  took  solely  to  the  two 
acres  of  meadow  land,  and  not  to  the  Elder 
tract;  but  the  court  held  that  the  punctua- 
tion was  so  irregular  and  Inaccurate  that  not 
much,  If  any,  weight  could  be  given  to  it, 
and  that  the  general  structure  of  the  will 
clearly  indicated  that  this  clause  was  intend- 
ed as  one  devise  or  bequest,  composed  of 
different  objects.  There  certainly  was  more 
reason  for  restricting  the  Umitatlon  solely 
to  the  meadow  land  in  the  Hauler  Case  than 
there  is  here  for  applying  it  only  to  the  Ver- 
non Place  lots.  But  if  the  decision  there 
was  right,  as  we  think  it  was,  a  fortiori 
Is  our  conclusion  here  warranted. 

In  Hysmlth  v.  Patton  (Ark.)  80  S.  W.  151, 
cited  by  defendant,  the  first  sentence  of  the 
Item  gave  to  the  devisee  certain  land,  and 
the  language  employed  was  suflBcient  to  pass 
a  fee.  The  word  "Also"  with  a  capital  "A" 
began  a  new  sentence,  as  follows:  "Also  all 
of  my  personal  property  I  may  have  at  my 
deathj  and  to  hold  the  same  In  her  own  right 
during  her  natural  life  or  widowhood,  con- 
sisting of  Worses,  cattle,  hogs,  etc."  The 
court  held  that  the  limitation  applied  only 
to  the  personal  property,  and  not  to  the 'real 
estate.  This  decision  was  clearly  right,  be- 
cause the  property  which  the  widow  was  to 
bold  during  her  natural  life  was  specified  as 
"consisting  of  horses,  cattle,  hogs,  etc." 
Clearly,  therefore,  it  was  a  limitation  not 
applicable  to  real  estate. 

In  Safe  Deposit  Co.  v.  Stich,  61  Kan.  474, 
59  Pac.  1082.  was  construed  a  will  of  an  il- 
literate man  written  by  an  Illiterate  scriven- 
er. The  testator  gave  to  his  sister  several 
different  tracts  of  real  estate,  and  added  this 
sentence:  "I  also  will  and  bequeath  to  my 
sister  [certain  personal  property]  to  have 
and  hold  during  her  natural  life."  The  court 
held  that  the  words  of  limitation  applied 
only  to  the  personal  property  described  ia 
the  gift,  contained  in  the  clause  immediate- 
ly preceding  them,  and  not  to  the  real  es- 
tate. This  was  put  upon  the  ground,  as 
stated  In  Jarman  on  Wills  (5th  Ed.)  708,  rule 
22,  that  from  the  entire  construction  of  the 
will  it  appeared  that  there  were  several  in- 
dependent devises,  not  grammatically  con- 
nected, or  expressing  a  common  purpose. 
It  was  held  that  each  devise  must  be  con- 
•  strued  separately  and  without  reference  to 
the  others,  and  therefore  the  limitation 
clause  applied  only  to  the  last  of  the  several 
separate  gifts.  There  was  no  other  lan- 
guage in  any  clause  of  that  will  which  threw 
any  light  upon  the  intention  of  the  testator, 
and  in  this  respect  the  will  was  different,  and 
the  case  is  easily  distinguishable,  from  the 
one  at  bar. 

liOring  V.  Hayes,  86  Me.  351,  29  Atl.  1093,  i 
is  cited  by  defendant  in  support  of  her  con- 
struction, but  a  critical  examination  dis- 
closes that  It  is  really  authority  for  the  posi- 
tion assumed  by  the  plaintiffs.  This  case, 
too,  furnishes  a  striking  illustration  that  to 


all  general  rules  there  are  exceptions.  The 
court  there  decided  that  the  word  "also," 
which  oacnrs  four  times  in  one  item,  is  used 
three  times  in  the  sense  of  "in  like  maiiuer,'' 
and  once  with  the  meaning  "in  addition''  or 
"besides." 

In  Conn.  T.  &  S.  Deposit  Co.  v.  Chase,  75 
Conn.  683,  55  Atl.  171,  the  ninth  clause  of  a 
will  provided  that  the  testator's  house  in 
Hartford  should  be.  sold  as  the  executor 
deemed  expedient,  and  from  the  avails  there- 
of $500  was  given  for  the  perpetual  care  of 
certain  lots  tn  a  cemetery.  The  sentence 
making  this  gift  was  complete  In  itself.  It 
was  immediately  followed  by  several  sepa- 
arate  and  distinct  sentences,  each  one  of 
which 'gave  the  right  of  burial  In  this  lot 
Then  there  followed  a  provision  in  the  same 
item,  but  as  a  separate  sentence,  that  from 
the  avails  of  the  sale  of  the  same  house  a 
gift  of  $500  was  made  for  a  certain  purpose. 
Then  follows  this  sentence:  "I  also  give  as 
a  further  memorial  for  my  parents  [naming 
them]  Five  hundred  dollars  to  the  Baptist 
Church  of  Cromwell,  the  Interest  of  which 
is  to  be  used  for  the. benefit  of  the  church." 
Following  this,  and  in  a  distinct  sentence, 
was  a  further  provision  that,  if  there  was 
any  residue  out  of  the  proceeds  of  the  sale 
of  the  same  house,  certain  dispositions  were 
itaade  of  It.  The  court  held  that  the  legacy 
to  the  Baptist  church  was  payable  only  out 
of  the  proceeds  of  the  sale  of  the. Hartford 
house,  though  there  was  no  such  restriction 
in  the  clause  which  created  the  gift.  This 
decision  was  based  upon  the  fact  that  its 
position  in  clause  9,  in  immediate  Juxtaposi- 
tion before  and  after  with  the  legacies  only 
so  payable,  taken  In  connection  with  the  us^ 
of  the  word  "also,"  sufficiently  Indicated  that 
such  was  the  intention  of  the  testator.  That 
certainly  was  going  much  further  than  we 
are  required  to  do  in  this  case  to  hold  the 
limitation  of  the  third  item  applicable  to  all 
the  tracts  of  real  estate  described  therein. 

Without  prolonging  the  opinion,  the  fol- 
lowing, among  other  cases  that  might  be 
cited,  are  clearly  in  support  of  our  conclu- 
sion that  Samuel  Piatt  took  only  a  life  es- 
tate, and  not  a  fee,  in  all  the  real  estate  de- 
scribed in  item  3;  that  this  item  consists 
of  two,  and  not  three,  sentences; ,  that  there 
are  not  separate  and  Independent  devises, 
but  only  one,  consisting  of  different  objects 
given  to  the  same  person:  Morgan  v.  Mor- 
gan, 41  N.  J.  Eq.  235,  3  Atl.  63;  Bberhardt  v. 
Perolln,  49  N.  J.  Eq.  570,  25  Atl.  510;  Dn 
Pont  V.  DuBos,  52  S.  C.  244,  29  S.  E.  665; 
Berry  v.  Berry,  1  Har.  &  J.  418;  Noble  v. 
Ayers,  61  Ohio  St.  491,  56  N.  B.  199  (which 
is  quite  in  point  here);  Page  on  Wills,  S  474; 
Allison  V.  Bates,  6  B.  Mon.  (Ky.)  78;  1  Jar- 
man  on  Wills  (5th  Ed.)  *499;  2  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  177;  2  Cyc.  Law  &  Proc. 
136;  Child  v.  Elsworth,  51  Eng.  Chan.  Reps. 
•678;  Green  v.  Hewitt,  97  111.  113,  37  Am. 
Rep.  102  (quite  similar  to  the  case  at  bai-); 
Digitized  by  VJ^^I^V  It 
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30  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  601,  and 
notes. 

The  judgment  should  be  affirmed,  and  it  Is 
so  ordered. 

Affirmed. 

GABBERT,  O.  J.,  and  STEELE,  J.,  con- 
cur. 


(34  Cole;.  136) 

BROWN  V.  BILTON. 
(Supreme  Court  ot  Colorado.     July  8,  1905.) 

1.  Pbomissort  Notes  —  Actions  on  —  Com- 
plaint—Allegations OF  Pabt  Payment- 
Sufficiency. 

A  complaint  in  an  action  on  a  note  which 
alleges  that  certain  payments  were  mide  on 
dates  specified,  and  credit  therefor  given,  is 
sufficient  against  the  objection  that  it  does  not 
state  what  became  of  the  payments. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  |$  1444,  1469.] 

2.  Same  —  Allegations  of  Amount  Due — 
Sufficiency. 

A  complaint  in  an  action  on  a  note  which 
alleges  the  execution  of  the  note  for  a  certain 
sum,  with  interest  at  a  given  rate  until  paid, 
and  that  no  part  of  the  note  has  been  paid, 
except  two  certain  sums — giving  the  time  and 
amount  of  the  payments — sufficiently  alleges 
facts  from  which,  by  computation,  the  amount 
due  may  be  ascertained,  though  the  prayer  is 
for  judgment  for  the  principal  of  the  note,  with 
interest,  less  a  specified  sum.  without  naming 
dates  of  part  payment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  f{  1444,  1469.] 

Elrror  to  Lake  County  Court;  R.  D.  Mc- 
Leod,  Judge. 

Action  by  W.  W.  Bilton  against  W.  0. 
Brown.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings-  error.    Affirmed. 

Action  on  promissory  note.  The  com- 
plaint reads:  "Plaintiff  complains  of  defend- 
ant, and  for  cause  of  action  alleges:  First. 
That  the  amount  involved  in  this  action 
does  not  «xceed  the  sum  of  two  tiiousand 
($2,000)  dollars.  Second.  That  on  December 
1«,  1892,  at,  to  wit:  Lake  county,  state  of 
Colorado,  the  defendant  herein  made  and 
delivered  to  tbls  plaintiff  bis  promissor}* 
note  for  the  sum  of  seven  hundred  and  for- 
ty-three dollars  and  fourteen  cents,  payable 
three  days  after  date,  with  Interest  at  one 
per  cent,  per  month  from  date  until  paid. 
Third.  That  said  note  was  in  words  and  fig- 
ures as  follows,  to  wit:  '$743.14  LeadviUe, 
Colo.,  Dec.  IGtii,  1892.  Three  days  after  date 
I  promise  to  pay  to  the  order  of  W.  W.  BH- 
ton  the  sum  of  Seven  hundred  and  Forty- 
three  Dollars  and  fourteen  cents  at  Lead- 
viUe, Colo.,  with  interest  at  one  per  cent,  per 
month  from  date  until  paid.  A'alue  received. 
W.  C.  Brown.'  Fourth.  That  defendant  has 
not  paid  said  note,  nor  any  part  thereof,  ex- 
cept that  on  November  14,  1805,  be  did  pay 
the  sum  of  one  hundred  and  twenty-seven 
dollars  and  ten  cents,  and  on  October  I, 
1806,  he  did  pay  the  further  sum  of  forty- 
two  dollars;  that  demand  on  defendant  has 
been  made  for  payment,  but  he  utterly  falls 


and  refuses  to  pay  the  same.  Wherefor* 
plaintiff  prays  judgment  in  the  sum  of  seven 
hundred  and  forty-three  dollars  and  four- 
teen cents,  with  interest  thereon  at  one  per 
cent,  per  month  from  December  16, 1802,  less 
the  sum  of  one  hundred  and  sixty-nine  dol- 
lars and  10  cents,  for  costs  of  suit,  and  for 
such  other  and  further  relief  as  this  court 
may  deem  Just  and  proper." 

A.  J.  Sterling,  for  plaintiff  in  error.  Jos. 
W.  Clarke,  for  defendant  In  error. 

CAMPBELL,  J.  The  defendant  filed  a  mo- 
tion to  have  the  complaint  made  more  cer- 
tain, in  wliich  the  request  was  for  a  rule  on 
plaintiff  to  state  the  several  credits  on  the 
note,  with  their  respective  dates,  the  amount 
for  which  judgment  li  demanded,  and  when 
the  interest  on  the  demand  commences  to 
run  and  Is  to  be  computed.  At  the  same 
time  a  demurrer  was  filed  upon  the  general 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
and  the  specific  ground  that  the  complaint 
was  uncertain  and  ambiguous  in  the  particu- 
lars which  are  in  legal  effect  the  same  as 
those  set  out  in  the  motion.  The  court  over- 
nfled  both  the  motion  and  demurrer,  and. 
the  defendant  having  failed  to  answer  witb- 
in  the  time  prescribed  by  rule,  his  default 
was  entered,  proofs  were  heard,  and  judg- 
ment in  plaintiff's  favor  rendered  for  $1,- 
448.25  and  costs,  and  the  defendant  is  here 
with  his  writ  of  error. 

The  complaint,  which  we  have  copied, 
speaks  for  Itself.  In  all  substantial  respects 
It  is  as  good  as  the  complaint  in  the  case  ot 
Rhodes  T.  Hutchlns,  10  Colo.  258,  15  Pac. 
329,  which  was  sustained  by  tbls  court. 

It  is  first  objected  tbat  the  complaint  does 
not  state  what  became  of  the  two  payments 
made  on  the  note.  The  averment  Is  that 
they  were  made,  and  credit  tberefor  given. 
That  Is  enough  for  defendant  to  know.  It 
is  no  concern  of  his  what  disposition  plain- 
tiff made  of  the  money,  provided  be  got 
credit  for  it,  as  he  did,  in  reckoning  the  bal- 
ance due. 

The  prayer  of  the  complaint  is  criticised 
because  the  plaintiff  prays  for  judgment 
for  the  face  value  or  principal  of  the  note, 
togetber  witb  interest,  less  the  sum  of 
$169.10,  without  naming  the  dates  of  i»ay- 
ments.  It  is  noc  necessary  that  such  state- 
ments be  In  the  prayer.  They  already  ap- 
peared In  the  body  of  the  pleading.  Indeed, 
the  prayer  Is  no  part  of  the  complaint,  so 
far  as  any  question  raised  here  is  concerned. 
The  complaint  alleges  the  execution  and  de- 
livery by  the  defendant  to  the  plaintiff  of  a 
note  for  a  certain  sum,  bearing  interest  at  a 
given  rate  from  a  certain  date  mitil  paid, 
and  a  copy  of  the  note  is  Inserted.  Then 
follows  an  allegation  that  no  part  of  the 
note  has  been  paid,  except  two  certain  sums. 
The  time  and  amount  of  each  payment  are 
given.    Demand  and,^f^(j^^s^\^i^A 
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perfect  cause  of  action  Is  here  pleaded. 
From  these  allegations  there  Is  no  difficulty 
whatever  in  ascertaining  by  matbematbical 
computation  the  amount  due  at  the  time  of 
the  trial. 

There  was  no  error  in  the  record,  and  the 
judgment  is  therefor^  affirmed. 

Affirmed. 

GABBERT,  C.  J.,  and  STEELE,  J.,  con- 
cur. 

(»  Colo.  91) 

MAREAN  et  al.  v.  STANLEY, 
(Supreme  Court  of  Colorado.    -July  3,   1905.) 

1.  Appeai.— Judgments   Reviewable— Fobb- 
CLoscBB  Decree. 

A  decree  establishing  a  mechanic's  lien 
against  property,  and  ordering  that  the  same 
be  sold  to  satisfy  such  lien,  is  a  final  judg- 
ment, which  may  be  reviewed  upon  appeal  or 
writ  of  error  at  the  suit  of  the  owner,  although 
no  personal  judgment  is  rendered  against  him. 

2.  Same— Appeai,  Bonds— Liability  of  Ob- 

LIOOBa. 

Mills'  'Ann.  Code,  §  406,  authorizes  the  per- 
fection of  appeals  from  the  Court  of  Appeals 
to  the  Sopreme  Court  in  the  same  manner  as 
in  cases  brought  from  other  courts.  Section  388 
requires  appeal  bonds  to  be  conditioned  for  the 
payment  of  the  judgment,  etc.,  in  case  the 
jutonent  shall  be  affirmed.  A  judgment  es- 
tablishing and  foreclosing  a  mechanic's  lien  was 
rendered  against  certain  property,  but  included 
no  personal  judgment  against  the  owner.  This 
judgment  was  affirmed  by  the  Court  of  Ap- 
peals, whereupon  the  owner  appealed  to  the 
Supreme  Court,  where  the  appeal  was  dismiss- 
ed. The  appeal  bond  in  the  latter  appeal  re- 
cited that  plaintiff  had  obtained  a  decree  affirm- 
ing a  decree  "against  the  property"  of  defend- 
ant for  a.  certain  sum,  and  was  conditioned 
that  defendant  should  duly  prosecute  the  ap- 
peal, and  should  pay  and  satisfy  the  judgment, 
etc.,  in  case  it  should  be  affirmed.  Held,  that 
the  l>ond  did  not  make  defendant  and  the  sure- 
ties thereon  personally  responsible  for  the  pay- 
ment and  satisfaction  of  the  judgment 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  J  4767.] 

3.  Same— EsTOPrEL— Recitals  op  Bond. 

Where  an  appeal  bond  recites  that  plain- 
tiff has  obtained  a  decree  "against  the  prop- 
erty" of  defendant,  a  farther  statement  that 
the  condition  of  the  obligation  is  that  defend- 
ant "shair  pay  and  satisfy  the  judgment"  in 
case  it  shall  be  affirmed,  does  not  estop  de- 
fendant and  his  sureties  from  contending  that 
they  are  not  personally  bound  to  pay  the  judg- 
ment because  no  money  judgment  was  rendered 
against  defendant. 

Appeal  from  District  Court  Arapahoe 
County;  F.  T.  Johnson,  Judge. 

Action  by  Gilbert  Stanley  against  W.  A. 
Marean  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

James  C.  Starkweather,  for  appellants. 
L.  E.  C.  Hinckley  and  Robert  E.  Foot,  for 
appellee. 

MAXWELL,  J.  Action  on  an  appeal  bond. 
The  facts  ace:  In  1890  Rigden,  the  owner  of 
lots  in  Highland  Park,  Arapahoe  county,  was 
•erecting  houses  thereon.  Stanley,  appellee, 
at  the  request  of  Rigden,  performed  work 


and  furnished  materials  in  the  constmctlon 
of  such  bouses  to  the  amount  and  value'  of 
1866.59.  June  25,  1890,  Rigden  agreed  to 
sell  Marean,  appellant,  the  houses  and  lots, 
wlilch  sale  was  to  be  completed  on  or  before 
July  7,  1890.  This  sale  was  not  completed 
until  September  11,  1890.  September  11, 
1890,  at  1:40  p.  m.,  Stanley  filed  in  the  office 
of  the  clerk  and  recorder  of  Arapahoe  county 
notices  in  due  form  of  bis  intention  to  claim 
liens  upon  the  property  in  controversy  fdr 
the  amount  due  him  for  work  and  labor  per- 
formed and  materials  furnished  in  the  erec- 
tion of  the  houses  aforesaid.  Same  date,  at 
3:40  p.  m.,  Rigden' s  deed  conveying  to  Ma- 
rean, appellant,  the  property  Involved,  was 
filed  for  record  in  the  same  office.  A  suit 
instituted  by  Stanley  to  foreclose .  his  liens, 
to  which  Marean  was  made  defendant,  re- 
sulted in  a  decree  of  foreclosure  in  favor  of 
Stanley,  pertinent  portions  of  which  decree 
are:  "Wherefore  It  Is  ordered  and  decreed, 
and  the  court  doth  hereby  order,  adjudge, 
and  decree:  That  the  plaintiff  [Stanley]  do 
have  a  Hen  established  and  determined  upon 
said  lot  No.  33,  block  No.  8,  Highland  Park, 
in  said  county,  with  a  double  house  thereon 
standing,  for  the  sum  of  $480.03,  interest  in- 
cluded, and  $1.50  expended  for  recording  and 
verifying  skid  lien  statement;  and  also  on 
lot  No.  11,  block  No.  6,  Highland  Park,  in  said 
county,  with  six  houses  thereon  standing, 
for  the  sum  of  $542.52,  Including  Interest,  and 
$1.50  expended  for  recoiling  said  lien  state- 
ment That  the  sheriff  of  said  county  shall 
make  sale  separately  of  said  two  lots,  re- 
spectively, and  the  houses  thereon  standing, 
respectively,  to  satisfy  and  pay  each  of  said 
two  liens  thereon,  and  costs  of  suit  at  public 
auction  to  the  highest  and  best  bidder  for 
cash,  as  In  the  case  of  the  foreclosure  of 
mortgages;  and  after  giving  public  notice, 
as  provided  by  law,  within  the  time  and  in 
the  manner  provided  for  sales  on  executions 
issued  out  of  courts  of  record  in  this  state, 
with  the  right  of  the  owner  and  creditors 
to  redeem  the  same  as  provided  in  the  case 
of  sales  on  executions,  and  out  of  the  pro- 
ceeds of  said  sales  said  sheriff  shall  pay: 
First  The  costs  of  these  proceedings,  lUs 
commissions,  and  the  expenses  of  the  sales. 
Second.  To  the  plaintiff  [Stanley]  the  sums 
of  $405.87  and  $460.64  and  interest  from  the 
dates  above  stated,  including  the  respective 
sums  paid  for  recording  and  verifying  said 
lien  statements;  amounting  in  all  to  the  sum 
of  $1,026.15  and  interest;  and  the  surplus,  if 
any,  to  the  defendant  W.  A.  Marean."  No 
personal  Judgment  was  rendered  In  favor  of 
Stanley  against  either  Marean  or  Rigden. 

It  is  stated  in  JIarean  v.  Stanley,  5  Colo. 
App.  335,  337,  38  Pac.  395,  that  previous  to 
the  Institution  of  the  foreclosure  proceedings 
Stanley  had  recovered  a  personal  Judgmeni; 
against  Rigden,  which  probably  accounts  for 
the  fact  that  no  personal  Judgment  against 
Rigden  was  sought  or  rendered  in  the  fore- 
closure proceedings,    ^^jj^gji^u^^^ft,^ 


760 


81  PACIFIC  REPOETEB. 


(Colo. 


Court  of  Appeals  a  writ  of  error  to  review 
the  Judgment  and  decree  of  foreclosure  above 
quoted  from.  The  Court  of  Appeals  afllrmed 
the  Judgment  Maroan  v.  Stanley,  supra. 
Mareau  appealed  to  the  Supreme  Court, 
which  appeal  was  dismissed.  Marean  v. 
Stanley,  21  Colo.  343,  39  Pac.  1086.  The 
bond  given  on  appeal  from  the  Court  of  Ap- 
peals to  the  Supreme  Court  is  the  one  here 
in  suit. 

The  complaint  herein  Is  In  the  ■usual  form 
In  actions  of  this  character,  and  was  met  by 
an  answer  which,  in  addition  to  denials,  vo- 
Imninously  set  forth  the  history  of  the  trans- 
actions, proceedings,  and  litigation  between 
Stanley,  Rigden,  and  Marean  down  to  the 
time  of  the  filing  of  the  answer.  A  motion 
by  plaintiff  for  Judgment  on  the  pleadings 
was  sustained,  and  Judgment  for  $1,753.40 
was  rendered  against  Marean  and  his  sure- 
ties, to  review  which  this  appeal  was  taken 
to  the  Court  of  Appeals. 

The  order  of  the  Court  of  Appeals  allow- 
ing the  appeal  to  the  Supreme  Court  is:  "At 
this  day  comes  plaintiff  in  error  [Marean], 
and  prays  an  appeal  to  the  Supreme  Court 
of  this  state,  which  is  allowed  on  condition 
that  he  file  herein  by  November  10th  prox- 
imo bis  appeal  bond  in  the  penalty  of  $2,000, 
conditioned  according  to  law,  and  with  sure- 
ties approved  by  the  clerk  of  this  court." 
Section  406,  Mills'  Ann.  Code,  regulated  ap- 
peals from  the  Court  of  Appeals  to»the  Su- 
preme Court,  pertinent  portions  of  which  are: 
"Appeals  shall  be  perfected  •  •  •  in  the 
same  manner  and  under  the  same  conditions 
as  in  cases  brought  from  other  courts."  Sec- 
tion 388,  Mills'  Ann.  Code,  relates  to  appeal 
bonds,  and  is  pertinent:  "Which  bond  shall 
he  in  a  reasonable  sum,  sufficient  to  cover 
the  amount  of  the  Judgment  appealed  from, 
and  costs,  conditioned  for  the  payment  of 
the  Judgment,  costs.  Interest  and  damages, 
in  case  the  Judgment  shall  be  affirmed,  and 
also  for  the  due  prosecution  of  the  appeal; 
and  the  obligee  in  such  bond  may  at  any 
time,  on  a  breach  of  the  condition  thereof, 
have  and  maintain  a  civil  action  as  on  other 
bonds."  The  recitals  and  condition  of  the 
bond  here  in  suit  are:  "Whereas,  the  said 
Gilbert  Stanley  did,  on  the  22d  day  of  No- 
vember A.  D.,  1894,  at  a  term  of  the  Court 
of  Appeals  then  being  holden  within  and  for 
the  state  of  Colorado,  obtain  a  decree  affirm- 
ing a  decree  of  the  dis^trict  court  of  Arapahoe 
county,  Colorado,  against  »he  property  of  the 
above-boundcn  W.  A.  Marean  for  the  sum  of 
one  thousand  and  twenty-six  dollars  and  fif- 
teen cents,  andT  costs  of  suit,  from  which  de- 
cree the  said  W.  A.  Marean  has  prayed  for, 
obtained,  and  taken  an  appeal  to  the  Su- 
preme Court  of  said  state:  Now  the  condi- 
tion of  the  above  obligation  is  such  that  if 
the  said  W.  A.  Marean  shall  duly  prosecute 
the  said  appeal,  and  shall  pay  and  satisfy 
the  Judgment,  costs,  interest,  and  damages, 
in  case  the  Judgment  shall  be  affirmed  by 
the  Supreme  Court,  whether  Judgment  shall 


be  given  by  the  Supreme  Court  or  by  the 
said  Court  of  Appeals,  then  this  obligatioi 
to  be  null  and  void;  otherwise  to  remain  in 
full  force  and  Virtue."  It  is  the  contention 
of  appellee  that  by  virtue  of  the  bond  In 
suit,  upon  the  dismissal  of  the  appeal  in 
Marean  v.  Stanley,  21  Colo.  43,  39  Pac.  1086, 
Marean  and  his  sureties  became  liable  to  pay 
Stanley  the  amount  found  due  him  by  the 
decree  in  the  foreclosure  suit,  and  this  not- 
withstanding the  fact  that  the  Judgment  or 
decree  in  that  proceeding  was  not  a  personal 
or  money  judgment  against  either  Marean 
or  Bigden.  This  contention  cannot  be  up- 
held. It  Is  opposed  to  reason.  Justice,  and 
all  the  authorities.  The  decree  in  the  fore- 
closure suit  was  a  final  Judgment  Stand- 
ley  V.  Mfg.  Co.,  25  Colo.  379,  55  Pac.  723;  St. 
Joe  Co.  V.  First  Nat.  Bank,  24  Colo^  540,  52 
Pac.  678.  That  judgment  affected  Marean's 
property,  and  he  was  entitled  to  have  it  re- 
viewed either  upon  appeal  or  writ  of  error. 
To  hold  that  in  order  to  secure  such  review 
it  was  necessary  for  Marean  to  file  a  bond 
which  would  have  made  himself  and  sureties 
responsible  for  the  payment  and  satisfaction 
of  a  decree  and  Judgment  which  be  did  not 
owe  would  be  most  unreasonable  and  unjust, 
and  such  ruling  would  In  many  similar  cases 
deprive  litigants  of  the  right  to  have  Judg- 
ments and  decrees  reviewed  by  the  appellate 
courts,  wherein  valuable  rights  and  impor- 
tant questions  had  been  adjudged  adversely 
to  them,  unless  they  became  personally  re- 
sponsible for  the  payment^  satisfaction,  and 
performance  of  all  parts  of  the  decree  or 
Judgment  rendered  in  the  case  sought  to  be 
reviewed.  In  Kephart  v.  Bank,  4  Mich.  602. 
the  bank  held  a  mortgage  subsequent  to  the 
one  sought  to  be  foreclosed,  and  appealed 
from  a  decree  of  foreclosure,  executing  a 
bond  conditionecl  "to  pay,  satisfy,  or  perform 
the  decree  or  final  order  of  the  Supreme 
Court,  and  pay  all  costs  in  case  the  decree 
or  order  of  the  court  of  chancery  shall  be  af- 
firmed." Rev.  St  1838,  p.  379,  pt  3,  tit  1, 
c.  2,  S  122.  Suit  was  commenced  on  this 
bond  to  recover  of  the  bank  and  its  sureties 
a  large  deficiency  remaining  after  the  sale 
of  the  mortgaged  property.  The  court  said: 
"The  decision  of  this  cause  depends  upon 
the  construction  to  be  given  to  the  statutes 
cited.  Was  It  the  intention  of  the  Legisla- 
ture to  require  the  appellant  to  give  a  bond 
condItione<i  for  the  payment  satisfaction,  or 
performance  of  the  decree  of  the  Supreme 
Court  In  those  respetts  In  which  the  decree 
itself  should  not  re<iulre  payment  satisfac- 
tion, or  performance  by  the  party  bringing 
the  appeal;  or  Is  It  the  more  reasonable  con- 
struction to  bold  that  the  party  appealing 
is  thereby  required  to  give  security  for  the 
payment,  satisfaction,  or  performance  of 
the  decree  to  the  extent  that  should  be  by 
the  decree  required  of  him?  We  must  de- 
termine that  the  latter  is  the  true  construc- 
tion to  be  given  to  the  statute  under  consid- 
eration.   Any  other  <»e,.wouldJ)e^unreafQn- 


Colo.) 


CEOUTER  T.  BBNNET. 


761 


able  and  unjust.  ♦  •  •  It  can  hardly  be 
supposed  that  the  Legislature  Intended  to  re- 
quire tbe  party  appealing  to  put  himself 
under  obligation  to  pay  or  perform  the  de- 
cree of  tbe  court  In  those  particulars  where 
It  bore  upon  other  parties  exduslTely,  and 
In  which  the  court  was  powerless  to  decree 
payment  or  performance  on  his  part.  There 
is  no  sound  reason  to  support  such  a  con- 
struction. In  order  to  obtain  a  review  of 
the  decree  by  tbe  appellate  court.  It  would  be 
necessary  to  bind  himself  to  the  perform- 
ance of  tbe  decree  In  all  its  parts,  whether 
he  was  bound  by  the  decree  to  that  extent 
or  not,  if  the  construction  should  be  given 
contended  for  by  plaintiffs.  •••  To  re- 
quire them  to  give  security  to  pay  such  de- 
ficiency in  the  event  of  the  affirmance  of  the 
decree  would  be  unreasonable,  and  such  a 
construction  of  the  statute  cannot,  in  our 
opinion,  be  sustained.  It  is  the  province  and 
duty  of  a  court  of  equity  to  determine  the 
rights  of  all  tbe  parties  in  the  case  before  It, 
and  to  pass  sncb  decree  against  tbe  parties 
respectively  as  the  nature  of  the  case  re- 
quires; and,  although  the  decree  is  an  en- 
tirety, yet  it  may.  and  frequently  does,  em- 
body in  its  provisions  different  and  diverse 
requirements  of  the  respective  parties  against 
whom  it  is  pronounced.  In  such  cases  tbe 
decree  may,  and  should  be,  considered  sev- 
eral. In  this  respect  there  is  an  entire  want 
of  analogy  between  the  judgment  of  a  court 
at  law  and  a  court  of  equity,  and  this  fur- 
nishes another  reason  for  the  construction 
we  have  given  to  the  statute."  To  the  same 
effect  are:  Kennedy  v.  NIms,  52  Mich.  153, 
17  N.  W.  733;  Warner  v.  Cameron,  64  Mich. 
190,  31  N.  W.  42;  Richardson  v.  Richardson, 
82  Mich.  303,  46  N.  W.  670;  Sumrall  v.  Reld, 
2  Dana  (Ky.)  65;  Steele  v.  Wilson,  9  Bush 
(Ky.)  699;  Sosman  v.  Conklln,  65  Mo.  App. 
319;  Trust  Co.  v.  Somerviile,  85  Mo.  App.  265. 
Our  attention  has  been  called  to  no  autlfo*- 
Ities  holding  the  contrary,  and  we  know 
of  none. 

While  the  point  here  under  discussion  was 
not  directly  before  the  court  in  Standley  v. 
Mfg.  Co.,  25  Colo.  376,  381,  55  Pac.  723,  the 
language  there  used  warrants  the  construc- 
tion which  we  place  upon  the  bond  before 
us.  "The  Judgment  or  order  from  which  this 
appeal  is  prosecuted  is  not  a  money  Judg- 
ment against  appellants,  or  one  upon  which 
they  are  personally  liable,  and  they  are  not, 
therefore,  required  to  give  a  bond  as  a  con- 
dition precedent  to  the  prosecution  of  this 
appeal,  conditioned  for  the  payment  of  the 
Judgment  of  which  they  complain,  but  only 
for  such  costs  and  damages  as  may  be  sus- 
tained by  the  appellees  In  the  event  the  Judg- 
ment appealed  from  is  affirmed." 

Appellee  maintains  that  the  bond  re^cltal 
being  to  the  effect  that  the  principal  "shall 
pay  and  satisfy  the  Judgment,"  the  obligors 
In  this  bond  are  estopped  to  deny  their  lia- 
bility, and  cites  numerous  authorities.  In- 
cluding the  courts  of  this  state,  to  the  effect 


that  obligors  are  estopped  to  d$ny  tbe  re- 
citals of  their  obligation  to  the  prejudice  of 
obligees.  Appellants  are  not  attempting  to 
deny  the  recitals  of  the  bond.  On 'the  con- 
trary, tbey  are  invoking  the  recitals,  and 
asking  that  they  may  be  construed-  for  tbe 
purpose  of  determining  their  liability.  Upon 
the  proposition  now  under  consideration,  ap- 
pellee has  misconceived  the  purport  of  ap- 
pellants' answer,  the  Issues  raised  thereby, 
and  the  position  taken  by  appellants  in 
this  court,  and  for  this  reason  the  author- 
ities cited  by  him  are  inapplicable.  The 
court  eiTed  In  sustaining  plaintiff's  motion 
for  Judgment  on  the  pleadings. 

The  complainant  does  not  aver  that  tbe 
costs  of  the  appeal  to  the  Supreme  Court 
were  unpaid,  or  that  plaintiff  had  sustained 
any  damages  by  reason  of  tbe  appeal.  The 
Judgment  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  be- 
low to  dismiss  the  action. 

Reversed. 

The  CHIEF  JUSTTCB  and  GUNTEB, 
J.,  concur. 


(34  Colo.  120) 

CROUTER,  State  Auditor,  y.  BBNNET.  ^ 

(Supreme  Court  of  Colorado.     July  3,   1905.) 

States  —  Claims  —  Payment  —  Warrants- 
Duty  OF  Auditor— Appropriations. 

Where  a  prior  act  appropriating  funds  to 
pay  petitioner  for  services  rendered  to  the  state 
as  state  land  agent  was  invalid,  because  in  ex- 
cess of  the  revenue  provided  therefor,  and  was 
unenforceable  for  the  further  reason  that  the 
appropriation  had  been  expended  before  peti- 
tioner entered  on  the  duties  of  his  office,  and 
the  total  amount  appropriated  by  a  subsequent 
act  to  pay  for  petitioner's  services  had  been 
paid  to  and  received  by  him,  the  State  Auditor 
properly  refused  to  issue  a  further  warrant  for 
the  balance  of  petitioner's  claim  unpaid. 

Error  to  District  Court;  Arapahoe  County; 
F.  T.  Johnson,  Judge. 

Petition  by  Hiram  P.  Bennet  for  writ  of 
mandamus  against  Charles  W.  Crouter,  State 
Auditor,  to  compel  the  issuance  of  a  warrant 
for  the  payment  of  a  state  indebtedness  to 
petitioner  as  Ex-State  Land  Agent  From  an 
order  directing  the  Issuance  of  a  peremptory 
writ,  respondent  brings  error.    Reversed. 

Petition  for  a  writ  of  mandamus.  The 
Fifth  General  Assembly  (Sess.  Laws  1885,  p. 
328)  passed  an  act  empowering  the  Governor 
to  appoint,  and  in  pursuance  thereof  the  Gov- 
ernor did  appoint,  the  appellee,  Bennet,  state 
agent  for  the  state  of  Colorado,  wliose  duty 
thereunder  it  became  to  prosecute  to  final 
decision  all  disputed  claims  of  this  state 
against  the  government  of  the  United  States, 
for  all  school  lands  which  were  due,  or  there- 
after to  become  due,  to  the  state  from  the 
general  government  on  account  of  Indian 
or  other  reservations  in  the  state  of  Colo- 
rado. In  accordance  with  the  provisions  of 
the  act.  the  appellee's  compensation  was  flx^ 
ed  by  the  Governor,  and|^:fji^ijf*e3<?WJf^C 
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his  emplorment,  and  at  the  compensation 
agreed  upon,  the  appellee  recovered  for  the 
state  large  tracts  of  land.  Thereafter  the 
Seventh'General  Assembly  (Sess.  Laws  18S0, 
p.  30)  by  a  separate  bill  appropriated,  out  of 
the  money  In  the  treasury  not  otherwise  ap- 
propriated, from  the  general  fund,  the  sum 
of  $31,250,  or  so  much  thereof  as  was  neces- 
sary, to  pay  appellee  the  compensation  due 
him  for  the  recovery  of  the  lands  under  this 
appointment;  and  the  Eighth  Greneral  Assem- 
bly <Sess.  Laws  1891,  p.  2D)  passed  an  act, 
almost  in  the  same  language  as  the  act  of 
1889,  for  precisely  the  same  amount  of  mon- 
ey, and  from  the  same  fund,  and  for  the 
same  purpose.  Both  of  these  acts  provided 
that  when  the  lands  so  recovered  by  the 
state  bad  been  selected,  and  the  selection 
approved,  as  the  act  provided,  and  the  title 
became  vested  In  the  state,  the  Governor 
should  certify  to  the  Auditor  of  State  the 
number  of  acres  recovered,  and  the  amount 
of  moneys  due  to  the  state  agent  under  bis 
contract,  whereupon  it  became  the  duty  of 
the  auditor,  upon  presentation  of  the  claims 
by  Bennet,  to  credit  the  same  with  the 
amount  or  amounts  so  certified,  and  to  draw 
warrants  on  the  state  treasury  therefor  In 
bis  favor.  From  time  to  time,  and  prior 
to  May  28,  1002,  the  Governor,  id  performing 
the  duty  thus  imposed  upon  him,  certified  to 
the  Auditor  that  there  was  due  to  Bennet, 
the  appellee,  as  state  ageht,  the  aggregate 
sum  of  $31,181.84,  and  the  Auditor  drew  bis 
warrants  therefor  upon  the  State  Treasurer, 
payable  to  Benpet  out  of  the  general  fund, 
and  the  same  were  paid  to  him.  Afterwards, 
and  during  the  year  1002,  the  Governor  made 
an  additional  certificate  or  certificates  to  the 
Auditor  that  tbore  was  still  due  to  appellee 
as  state  agent,  under  bis  contract,  the  sum 
of  $4,995.38,  upon  presentation  of  which  cer- 
tificates by  the  appellee,  the  Auditor  refused 
to  draw  his  warrants  therefor,  except  for 
$68.16,  which  he  drew,  and  which  brought 
the  aggregate  amount  of  all  warrants  up  to 
the  fuil  amount  of  the  appropriation,  where- 
upon this  petition  was  filed  asking  for  a  writ 
of  mandamus  to  compel  the  Auditor  to  draw 
warrants  for  the  full  amount  of  the  certifi- 
cates as  presented.  Tb.6  answer  to  the  alter- 
native writ,  which  set  up  the  facts  herein- 
before reproduced,  admits  the  allegations  of 
tlie  passage  of  the  act  of  1885,  the  appoint- 
ment of  the  appellee  as  state  agent,  the  com- 
pensation which  appellee  was  to  receive,  the 
prosecution  of  the  claims,  the  procuring  for 
the  state  of  the  quantity  of  land  which  the 
petitioner  selected,  and  the  passage  of  the 
two  acts  of  appropriation  set  out  in  tbe  pe- 
tition (of  which  the  court  takes  Judicial  no- 
tice); admits  the  drawing  of  the'  warrants 
and  their  payment  by  the  Treasurer  to  the 
appellee  as  alleged;  avers  that  the  entire  ap- 
propriation of  $31,250,  made  by  tbe  act  of 
18Pt  for  the  benefit  of  tbe  petitioner,  has 
lieen  paid  to  him  on  account  of  the  services 
performed  under  the  contract;  admits  tbe 


issuing  of  tbe  additional  certificates  by  the 
Governor,  and  the  presentation  of  tbe  same 
to  Iilm  by  the  petitioner,  and  that  he  refused 
to  credit  petitioner's  claim  for  the  additional 
amount  of  $4,995.38,  except  for  $68.16,  and 
refused  to  draw  his  warrant  therefor  l^>oD 
the  State  Treasurer,  because,  as  he  says,  tbe 
appropriation  made  by  tbe  act  of  1889  had 
been,  by  a  former  Auditor  of  State,  long 
since,  and  before  respondent  took  office,  ex- 
Itended  and  exhausted  by  warrants  properly 
drawn  thereupon,  and  that  the  entire  appro- 
priation made  by  the  act  of  1801  had  been 
paid  to,  and  received  by,  tbe  petitioner  upon 
certificates  duly  drawn  by  the  Governor,  and 
properly  credited  by  respondent  There  was 
a  motion  by  petitioner  for  Judgment  on  the 
pleadings,  which  was  allowed,  and  tbe  altera 
native  writ  of  mandamus  was  sustained,  and 
a  peremptory  writ  ordered  as  prayed  for. 

Chas.  C.  Post,  Atty.  Gen.,  George  M.  Post 
Asst  Atty.  Gen.,  and  James  D.  Merwln. 
Asst  Atty.  Gen.,  for  plaintiff  Id  error. 

CAMPBELL,  J.  (after  stating  tbe  facU). 
Though  it  is  not  expressly  stated  in  the 
pleadings,  this  court  takes  Judicial  notice 
that  the  appropriation  of  1889  was  invalid, 
because  in  excess  of  tbe  revenue  provided 
therefor,  so  that,  not  only  for  tbat  reason, 
but  because  tbe  answer  avers  that  it  bad 
been  expended  beforte  the  respondent  entered 
upon  the  duties  of  bis  office,  and  was  entirely 
beyond  bis  reach  and  unavailing  for  any 
warrants  tbat  he  ml^t  draw  upon  it,  it  was 
clearly  the  duty  of  tbat  officer  to  refuse  to 
draw  his  warrant  upon  that  depleted  fund, 
if  in  fact  it  ever  existed  or  was  availing. 
The  question,  then,  is  whether  it  was  the 
duty  of  the  Auditor  to  draw  his  warrants 
after  the  appropriation  made  by  the  act  of 
1891  was  exhausted.  Tbe  allegation  of  the 
answer  Is  tbat  the  entire  appropriation  of 
$31,250  made  by  this  act  bad  been  expended, 
and  that  the  same,  and  all  thereof,  had  been 
paid  to  and  received  by  the  petitioner.  It  is 
well  settled  in  this  JurisdictioD  that  it  Is  not 
only  the  right,  but  the  constitutional  duty,  of 
the  State  Auditor  to  refuse  to  draw  warrants 
when  no  sufficient  revenue  has  been  provided 
or  BO  appropriation  made  therefor.  No  reve- 
nue or  appropriation  having  been  provided 
by  the  General  Assembly  for  the  benefit  of 
the  petitioner,  beyond  the  $31,250  which  be 
has  received,  the  Auditor  was  clearly  right  in 
refusing  to  draw  bis  warrant  for  any  amount 
In  excess  thereof,  and  the  district  court  was 
manifestly  wrong  in  ordering  him  to  do  so. 
This  question  has  been  decided  so  often  by 
this  court  that  it  is  bard  to  see  bow  the  dis- 
trict court  could  have  so  misapprehended  its 
plain  duty  in  the  premises.  Goodykoontz  v. 
People,  20  Colo.  374,  376,  38  Pac.  473;  Hen- 
derson V.  People,  17  Colo.  587,  590,  31  Paa 
334;  In  re  Loan  of  School  Fund,  18  Colo.  195, 
200.  32  Pac.  273:  People  ex  rel.  v.  Butler,  24 
Colo.  401,  408,  51  Puc.  510;  GarUey  t.  Peo- 
Digitized  by  VJ^^WV  IV^ 
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?Ie,  24  Colo.  16S,  166.  40  Pac.  272;  Bender- 
80D  y.  Llth.  Co.,  2  Colo.  App.  251,  258,  30 
Pac.  40.  The  closing  language  of  tbe  opinion 
of  Judge  Reed  in  tbe  ease  last  above  cited 
is  pecQllarly  applicable  here.  He  says:  "The 
failure  to  pay  the  debt  undoubtedly  works  a 
hardship  upon  the  defendant.  It  accepted 
the  contract  In  good  faith,  and  with  no  doubt 
In  regard  to  Its  validity  performed  its  part. 
No  question  is  made  as  to  price.  That  It 
should  be  paid  goes  without  saying,  but  pub- 
lic oiHcials  are  bound  by  inexorable  law  in 
regard  to  the  disposition  of  public  money, 
and  are  properly  made  responsible  for  all  dis- 
bursements, and  should  be  protected.  Fur- 
ther Jeglslatlon  seems  to  be  needed  to  provide 
for  the  payment  of  this  debt" 

■The  Judgment  of  the  district  court  Is  re- 
versed, and  tbe  cause  remanded,  with  instruc- 
tions to  vacate  the  Judgment  heretofore  en- 
tered, and  to  dismiss  the  proceedings,  at  tbe 
costs  of  petitioner. 

Reversed. 

OABBERT,  0.  J.,  and  STEELE,  J.,  con- 
cur. 

(34  Colo.  W) 

DENVER  &  R.  G.  R.  CO.  v.  SCOTT. 
(S|p>reme  Court  of  Colorado.     July  3,  1905.) 

1.  Evidence— Opinions  of  Witnesses. 

Witnesses,  who  have  fully  narrated  all  the 
facts  which  created  an  impression  on  their 
minds  as  to  the  mental  condition  of  a  person, 
may  not  then  state  their  opinion  on  tiie  ulti- 
mate fact  as  to  the  degree  of  such  ijerson's 
mental  incapacity,  or  as  to  whether  he  is  men- 
tally incapable  to  transact  business  or  make  a 
valid  contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  I  2242.] 

2.  Master  and  Servant— Injitries  to  Serv- 
ant— Negligence— Appliances. 

In  an  action  for  injuries  to  a  railroad  fire- 
man, the  question  of  defendant's  negligence  in 
failing  to  provide  driver  brakes  for  the  engine 
should  not  iiave  been  submitted  to  the  jury, 
where  defendant  had  provided  the  engine  with 
water  brakes,  which  were  shown  to  be  equal  to, 
if  not  more  effective  than,  driver  brakes,  and  it 
was  not  shown  that  the  absence  of  driver 
brakes  in  any  way  contributed  to  the  loss  of 
control  of  the  train. 
8.  Same— Assumption  op  Risk. 

A  railroad  fireman,  who  knew,  or  could  by 
the  most  casual  observation  have  known,  that 
the  engine  on  which  he  was  working  was  not 
equipped  with  driver  brakes,  assumed  any  ad- 
ditional risk  arising  from  that  fact. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  18  554,  1070.] 

4.  Damages  —  Pebsonai.   Injubies— Compen- 
sation. 

Damages  for  i>er8onal  injuries,  which  are 
not  willfully  or  maliciously  inflicted,  should  be 
awarded  as  and  for  reasonable  compensation. 

lEd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  §§  222,  &7.] 

5.  Same— Excessive  Verdict. 

In  an  action  for  injuries  to  a  railroad  fire- 
man, consisting  of  injuries  to  his  spine  and  a 
contusion  on  the  head,  a  verdict  tor  $40,850 
was  excessive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  {{  372-374,  am,  387.] 


Appeal  from  District  Court,  EI  Paso  Coun- 
ty; Louis  W.  Cunningham,  Judge. 

Action  by  John  A.  Scott  against  tbe  Den- 
ver &  Rio  Grande  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

On  December  20,  1000,  the  appellee  was 
in  tbe  employ  ot  the  appellant  as  a  fireman, 
and  on  the  evening  of  that  day  was  in  that 
capacity  on  an  engine  pulling  a  freight  train, 
consisting  of  16  loaded  and  12  empty  cars, 
which  left  Oumbres  Station,  and  began  the 
descent  of  the  western  slope  of  the  San  Juan 
range,  in  southwestern  Colorado.  After  tbe 
train  had  passed  Coxo,  a  mile  and  a  half 
from  Cumbres,  the  air  brakes  did  not  take 
hold  with  effect,  and,  owing  to  tbe  steep 
grade,  the  train  attained  a  velocity  of  35 
or  40  mUes  an  hour,  and  continued  running 
at  this  speed  about  a  mile  and  a  half,  until 
it  reached  a  point  near  Chama,  where  it  was 
stopped  by  the  vigorous  use  of  tbe  hand 
brakes.  The  appellee  claims  that  the  failure 
of  the  air  brakes  to  check  the  speed  of  the 
train  was  because  of  their  defective  condi- 
tion. The  appellant  contends  that  by  reason 
of  the  extreme  cold  the  brakes  and  wheels 
became  so  thoroughly  chilled  while  standing 
that  the  brakes,  although  In  good  condition, 
would  not  effectively  operate  until  they  be- 
came sufficiently  warm  by  friction  to  enable 
them  to  take  hold  with  full  effect  While 
tbe  train  was  running  with  such  rapid  speed, 
the  appellee  became  panic  stricken,  and  Jump- 
ed from  the  locomotive,  and  was  severely 
hurt  sustaining  a  severe  injury  to  his  spine, 
and  also  a  severe  contusion  on  tbe  head, 
which,  according  to  some  of  the  medical  wit- 
nesses, amounted  to  a  fracture  .of  the  skull. 
He  was  taken  at  once  to  Cbama,  the  nearest 
station,  and  on  the  next  day  to  the  com- 
pany's hospital  at  Sallda,  where  he  was 
treated  for  his  Injuries.  He  remained  In  the 
hospital  from  December  22,  1900,  to  Janujary 
17,  1001,  when,  not  requiring  any  further 
fiospital  treatment  he  was  discharged,  and 
went  to  his  own  people  on  a  ranch  near  Eal- 
con,  Colo.  After  a  short  time,  believing  him- 
self well  enough  to  return  to  work,  he  went 
to  Alamosa  and  resumed  his  duties  us  fire- 
man. After  a  few  days,  finding  the  work 
was  too  bard  and  desiring  some  easier  em- 
ployment, the  local  superintendent  of  ma- 
chinery at  Alamosa,  under  whom  he  was 
working,  gave  him  a  letter  to  Mr.  Schlacks, 
superintendent  of  machinery  for  the  entire 
system,  whose  headquarters  were  at  Denver, 
and  appellee  came  to  Denver  about  the  end 
of  April,  1001.  Mr.  Schlacks  was  then  absent 
from  the  city,  and  tbe  appellee  called  upon 
Mr.  Mitchell,  the  claim  agent  of  the  com- 
pany. After  a  conversation  occupying  more 
than  an  hour,  in  which,  according  to  Mr. 
Mitchell's  testimony,  the  appellee  went  over 
with  him  all  the  circumstances  of  the  occur- 
rence, and  grounds  of  bis  claim  which  appel- 
lee claimed  entitled  him  to  damages,  Mr. 
Mitchell,  while  clalmlng.^lj^jigid^rji^^rt^C 
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the  company  tras  not  liable  to  the  appellee 
in  damages,  consented  and  offered  to  pay  to 
appellee  tbe  sum  of  $150,  upon  condition  tbat 
appellee  would  execute  a  release  for  any  and 
every  claim  which  he  asserted  and  might 
have  against  the  appellant  on  account  of 
said  Injury,  and  the  following  release  was 
drawn  up  and  signed,  sealed,  and  delivered 
by  the  appellee  In  the  presence  of  C.  S. 
Mitchell  and  Beverly  O.  Honey  man: 

"The  Denver  &  Rio  Grande  Railroad  Com- 
pany. 

"General  Release. 

"Know  all  men  by  these  presents,  tbat  I, 
John  A.  Scott,  of  the  county  of  Conejos,  and 
state  of  Colorado,  in  consideration  of  the 
sum  of  one  hundred  and  fifty  '"/loo  dollars 
($150.00),  to  me  In  hand  paid  by  the  Denver 
&  Rio  Grande  Railroad  Company,  the  receipt 
whereof  is  hereby  acknowledged,  do  hereby 
release  and  forever  discharge  the  said  com- 
pany, and  all  companies  whose  lines  are  op- 
erated or  known  as  a  part  of  the  Denver  & 
Rio  Grande  System,  of  and  from  all  claims, 
demands,  actions,  and  causes  of  actions 
which  I  now  have,  In  law  or  equity,  or  which 
may  result  from  any  contracts,  doings, -or 
omissions  at  any  time  up  to  the  date  hereof. 
And  I  do  hereby  more  particularly  release 
and  discharge  the  said  the  Denver  &  Rio 
Grande  Railroad  Company,  and  each  and 
every  of  said  companies,  from  all  claims  and 
demands  that  I  now  have  or  that  may  here- 
after arise  by  reason  of  having  my  spine  in- 
jured, head,  face,  and  neck  cut  and  bruised, 
and  any  and  all  other  injuries  to  my  person 
that  I  received  when  I  Jumped  or  fell  from 
the  locomotive  of  a  runaway  freight  train, 
owing  to  air  brakes,  alleged  to  have  been  de- 
fective, failing  to  work  at  or  near  Onmbres, 
Colorado,  on  or  about  December  20th,  A.  D. 
1900. 

"Witness  my  hand  and  seal  this  30th  day 
of  April,  IDOL 

"[Signed]  John  A.  Scott    [Seal.] 

"Signed,  sealed,  and  delivered  in  presence 
of: 

"ISigued]  C.  S.  Mitchell, 

*  "Beverly  G.  Uoneyman." 

The  plaintllt  received  a  check  from  the 
company  for  the  $150  mentioned  in  the  re- 
lease, and  had  same  cashed  in  Colorado 
Springs.  After  remaining  a  short  time  on 
(he  ranch  at  Falcon,  he  again  wer>t  to  Ala- 
mosa and  re-entered  the  service  of  the  de- 
fendant and  remained  in  such  service  until 
the  latter  part  of  1901,  when  he  returned  to 
Falcon,  and  has  resided  there  and  at  Colorado 
Springs  since.  In  the  early  part  of  1JK)2  he 
instituted  this  action,  which  was  tried  In 
November,  and  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  plaintiff  for  $49,850  and 
costs.  From  this  judgment  the  defendant 
prosecutes  this  appeal. 


Wolcott,  Vaile  &  Waterman  and  McAllister 
&  Gandy  (Wm.  W.  Field,  of  counsel),  for  ap- 
pellant MicKesson  &  Uttle  and  George 
Gardner,  for  appelleeu 

GODDARD,  J.  (after  stating  the  facts).  1. 
Among  other  affirmative  defenses,  tbe  de- 
fendant pleaded  the  release  set  out  in  the 
foregoing  statement  as  an  accord  and  satis- 
faction of  the  claim  sued  on.  Tbe  plaintiff 
replied  that  at  the  time  he  signed  the  release 
"he  was.  mentally  incompetent  to  understabd 
what  he  was  doing,  and  that  the  same  was 
procured  by  misrepresentation  and,  fraud  on 
the  part  of  the  claim  agent."  Upon  this  is- 
sue- the  defendant  introduced  the  release,  the 
check  by  which  the  consideration  mentioned 
In  the  release  was  paid,  and  the  receipt  for 
such  payment,  and  the  testimony  of  Mr. 
Mitchell  end  Beverly  G,  Honeyman,  stenogra- 
pher in  his  office,  as  to  what  occurred  at  the 
time  of  the  signing  of  the  release,  which 
was  to  the  effect  that  after  discussing  the 
matter  of  the  plaintiff's  injuries  for  a  con- 
siderable time,  the  agent  offered  to  pay,  and 
the  plaintiff  agreed  to  accept  the  $150  In 
full  settlement  as  therein  expressed;  that 
Mitchell  drew  up  the  release,  and.  after  in- 
forming him  what  it  was,  handed  it  to  plain- 
tiff, who,  after  apparently  reading  it  care- 
fully, 'expressed  his  satisfaction,  and  sl^ied 
it  Plaintiff  testifies,  in  substance,  that  be 
did  not  distinctly  remember  what  took  place 
in  Mr.  Mitchell's  office;  tbat  he  bad  no  recol- 
lection of  reading  and  signing  the  release, 
but  signed  what  he  understod  to  be  a  receipt 
for  money  paid  him  for  lost  time.  We  think 
that  under  the  testimony  relating  to  what 
occurred  at  this  time,  the  only  question  for 
the  jury  to  consider,  in  determining  whether 
the  release  was  binding  upon  the  plaintiff, 
was  the  state  of  his  mind  at  that  time; 
that  is,  whether  he  was  mentally  Incapaci- 
tated to  make  a  valid  and  binding  contract 
Several  witnesses,  who  were  "relatives  and 
neighbors  of  plaintiff,  testified  to  what  they 
bad  observed  In  the  appearance  and  de- 
meanor of  plaintiff  during  his  residence  at 
Falcon,  after  the  accident  and  prior  to  April 
30,  1901 — the  expression  of  his  face  and 
eyes,  how  he  acted  and  talked,  and  to  all 
matters  whicb  created  an  impression  on  their 
minds  as  to  his  mental  condition.  Over  ob- 
jection they  were  permitted  to  state  that  in 
their  opinion  his  mental  condition  in  the  lat- 
ter part  of  April  was  very  bad.  Dr.  Hill, 
the  physician  who  attended  upon  plaintiff 
during  this  time,  after  fully  stating  his  phys- 
ical and  mental  condition,  was  asked  tbe  fol- 
lowing question:  "Doctor,  I  wish  you  would 
tell  the  Jtiry  what  the  fact  was,  in  your 
Judgment,  as  to  whether  Mr.  Scott,  tbe  plain- 
tiff, was  or  was  not  able,  in  the  month  of 
April,  1901,  to  transact  business,  including 
such  business  as  the  settlement  of  the  claim 
on  account  of  the  damages  tbat  he  had  sus- 
tained, if  any,  by  reason  of  injuries  from 
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-which  he  was  suffering."  And,  over  objec- 
tion, he  answered:  "I  should  say  be  was 
not*  • 

The  rule  Is  well  settled  In  this  Jurisdic- 
tion that  opinion  evidence  is  not  admissible 
when  all  the  facts  upon  which  such  opinion 
Is  based  are  before  the  jury,  and  from  which 
the  inference  to  be  drawn  is  one  that  persons 
of  ordinary  intelligence  are  capable  of  deter- 
mining for  themselTes.  Sbapter  t.  Pillar, 
28  Colo.  209,  63  Pac.  302,  and  cases  there 
cited.  The  weight  of  authority  supports  the 
rule  that,  when  it  is  impossible  for  a  witness 
to  state  the  facts  so  as  to  convey  to  the 
minds  of  the  Jury  all  the  matters  and  things 
that  created  an  impression  on  his  mind,  his 
opinion  may  be  given,  and  that  he  may  give 
an  opinion  upon  the  question  of  a  person's 
sani^  after  stating  the  facts  upon  which 
he  bases  It;  but  It  is  equally  well  setUea  tuat 
he  may  not  give  an  opinion  as  to  the  degree 
of  his  mental  incapacity,  or  as  to  whether 
a  person. is  mentally  incapacitated  to  make 
a  valid  and  binding  contract.  The  latter  in- 
volves a  question  of  law,  as  well  as  of  fact, 
and  was  the  very  thing  the  Jury  were  called 
upon  to  determine  from  all  the  evidence, 
under  proper  instructions  of  the  court.  Es- 
tate of  Taylor,  02  Cal.  56^,  28  Pac.  603;  Sbap- 
ter V.  Pillar,  28  Colo.  209.  63  Pac.  802;  Far- 
rell's  Adm'r  v.  Brennan's  Adm'z,  32  Mo.  328, 
82  Am.  Dec.  137;  Brown  v.  Mitchell,  88  Tex. 
350,  31  8.  W.  621,  36  L.  R.  A.  64.  "The 
character  of  the  derangement  being  made 
known'  to  the  Jury  by  the  witnesses,  it  then 
becomes  the  privilege  and  the  duty  of  the 
Jury  to  determine  whether  that  degree  of 
capacity  remains  which  is  essential  to  the 
demands  of  ordinary  business  affairs.  An 
opinion  may  not  be  given  upon  the  point 
which  it  is  the  duty  of  the  Jury  to  deter- 
mine." Hamrick  v.  State,  134  Ind.  327,  34 
X.  B.  3.  The  opinion  of  the  witnesses  as  to 
the  degree  of  plaintiff's  mental  derangement 
and  regarding  his  incapacity  to  execute  tne 
release  in  question  should  have  been  ex- 
cluded. 

2.  The  c^se  was  submitted  to  the  jury 
upon  several  specific  charges  of  alleged  neg- 
ligence upon  the  part  of  the  company,  some 
of  which,  under  the  evidence,  should  have 
been  withdrawn  from  its  consideration. 
Among  them  was  the  failure  to  furnish  driver 
brakes  on  the  engine.  The  evidence  fails 
to  sho|v  that  the  absence  of  the  driver  brakes 
In  any  way  contributed  to  tne  loss  of  con- 
trol of  the  train  (It  had  provided  the  engine 
with  water  brakes,  which  the  testimony 
showed  were  equally,  if  not  more,  effective 
in  retarding  or  checking  the  speed  of  the 
engine),  or  that  the  company  was  remiss  in 
the  discharge  of  any  duty  imposed  upon  It 
in  falling  to  equip  its  engines  with  them. 


Tramway  v.  Nesbit,  22  Colo.  408,  46  Pac. 
405;  F.  0.  Ass'n  v.  Davis,  4  Colo.  App.  570, 
36  Pac.  911;  Titus  v.  Railroad  Co.,  136  Pa. 
618,  20  Atl.  517,  20  Am.  St.  Rep.  944;  C.  & 
G.  W.  Ry.  Co.  V.  Armstrong,  62  III.  App.  228; 
and,  furthermore,  their  absence  was  so  ob- 
vious that  plaintiff  k%ew,  or  cvuld  have 
known  by  the  most  casual  observation,  that 
they  were  not  provided  on  that  engine.  And 
if  the  danger  In  operating  the  train  without 
them  was  greater  than  it  otherwise  would 
'  have  been,  the  plaintiff  assumed  this  addi- 
tional risk,  and  is  not  entitled  to  recover  for 
injuries  -resulting  therefrom.  Wells  v.  Coe, 
9  Colo.  159,  11  Pac.  50;  Tramway  v.  Nesbit, 
supra;  B.  &  C.  R.  R.  Co.  v.  Liehe,  17  Colo. 
280,  29  Pac.  175;  Stiles  v.  Richie,  8  Colo.  App. 
393, 46  Pac.  694.  It  Is  impossible  to  ascertain 
what  effect  this  alleged  negligence  had  upon 
the  minds  of  the  Jiu-y,  or  how  much  they 
were  influenced  by  the  fact  that  the  engine 
was  not  equipped  with'  driver  brakes  In  , 
reaching  the  conclusion  that  the  company  . 
was  negligent  in  the  premises.  In  these  cir- 
cumstances it  is  not  incumbent  upon  us  to 
pass  upon  the  assignments  of  error  based 
upon  other  alleged  omissions  of  duty  on  the 
part  of  the  company;  it  being  Impossible  to 
determine  upon  which  of  these  specific  char- 
ges, If  upon  either,  the  jury  based  Its  finding 
that  the  company  was  in  fault 

3.  We  think  the  court  below  was  remiss 
in  its  duty  in  not  sustaining  the  motion  for 
a  new  trial  upon  the  ground  that  the  verdict 
was  excessive.  The  record  discloses  no  rea- 
son why  exemplary  damages  should  be  as- 
sessed against  the  defendant,  and  we  can 
conceive  of  no  reason  why  such  an  extraor- 
dinary amount  was  allowed,  unless  It  was 
"given  under  the  Influence  of  passion  or 
prejudice."  Damages  for  Injuries  received, 
that  are  not  willfully  or  maliciously  Inflicted, 
should  be  awarded  as  and  for  reasonable 
compensation.  We  think  the  language  used 
by  the  court  in  U.  P.  Ry.  Co.  v.  Hause,  1 
Wyo.  34,  Is  applicable  here:  "That  the  award 
is  not  only  excessive  but  imreasonable,  and, 
were  it  not  that  we  do  not  feel  disposed  to  ■ 
deal  in  terms  of  harshness,,  ^ve  might  say 
that  the  Jury  either  did  not  comprehend  the 
obligation  implied  by  tlieir  oaths,  or  else 
some  demon  of  malevolence  perverted  their 
judgment,  so  as  to  lead  them  into  a  vin- 
dictive dt)irit  of  persecution."  The  court 
below  should  not  have  been  so  astute  in 
finding  reasons  for  throwing  upon  this  court 
the  responsibility  of  rectifying  this  wrong, 
but  should  have  faced  its  duty  and  set  the 
verdict  aside. 

For  the  reasons  given,  the  judgment  will 
be  reversed,  and  the  cause  remanded. 

Reversed. 

OABBERT,  0.  J.,  and  BAILEY,  J.,  concur. 
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1.  Appbal  —  Matters  not  Abstbacted  —  Re- 
view. 

While  the  Supreiy  Court  is  not  bound  to 
go  to  the  bill  of  exertions  in  search  of  evi- 
dence which  18  not  abstracted,  yet  it  may  do  so 
if  it  desires  more  full  informatioB  than  ap- 
pears in  the  abstract. 

2.  Masteb  and   Servant— Fellow   Sebvant 

Act— VERDICT8  against  BvlDENCB. 

Under  Acta  1893,  p.  129,  c.  T7,  giving  a 
railroad  employe  ai  right  of  action  for  personal 
injuries  caused  by  negligence  of  a  servant  who 
has  control  of  a  train  upon  the  railroad,  a  ver- 
dict for  injuries  to  a  track  man,  caused  by  the 
running  away  of  detached  cars,  would  not  be 
sustained  where  the  question  of  negligence  sub- 
mitted to  the  jury  was  that  of  the  conductor, 
and  the  evidence  conclusively  showed  that  the 
conductor,  by  leaving  the  cars  in  charge  of  a 
brttkeman,  had  performed  his  full  duty  in  the 
premises,  and  the  negligence,  if  any,  which  re- 
sulted in  their  running  awayi  wag  that  of  the 
brakeman  alone. 

3.  Appeal— Review  of  Evidence. 

An  appellate  court  will  set  aside  a  ver- 
dict which  Is  but  slightly  supported  by  the  evi- 
dence and  is  manifestly  against  the  weight 
thereof. 

4.  Evidence— Opinions  of  Witnesses  — In- 
vasion OF  Jury's  Province. 

In  an  action  for  injuries  to  a  railroad 
trackman  caused  by  the  escape  apd  running 
away  on  a  downgrade  of  detached  cars,  ques- 
tions as  to  who  was  responsible  for  the  proper 
securing  of  a  train  upon  a  grade,  and  as  to 
what  witnesses  would  have  done  under  like  cir- 
cumstanceH  had  they  been  in  charge  of  the 
train,  call  for  o|}inions  on  a  matter  which  is 
not  a  proper  subject  for  expert  testimony,  and 
are  incompetent  as  invading  the  province  of  the 
jury. 

Appeal  from  Pistrict  Court,  Arapahoe 
County;   S.  U  Carpenter,  Judge. 

Action  by  Rosa  Vitello  against  the  Denver 
&  Rio  Grande  Railroad  Company.  From  a 
Judgment  for  plaintUC,  defendant  appeals. 
Reversed. 

Wolcott,  Vatle  &,  Waterman  and  W.  W. 
Field,  for  appellant  Carlton.  Skelton  & 
Morrow,  for  appellee. 

BAILEY,  J.  Before  considering  the  mer- 
its of  the  exceptions  made  by  appellant,  it 
may  be  well  to  state  that  something  like  two 
years  after  appellee  had  filed  her  written 
brief  she  filed  a  supplemental  brief,  wherein 
she  claimed  that  the  record  and  the  abstract 
in  this  case  are  In  sach  condition  that  the 
case  cannot  be  reviewed,  because:  First. 
The  motion  to  suppress  the  Farnum  deposi- 
tion is  not  before  the  court,  for  the  reason 
that  it  is  not  Incorporated  In  the  bill  of  ex- 
ceptions. Second.  The  sufficiency  of  the  evi- 
dence cannot  be  considered,  because  the  bill 
of  exceptions  does  not  Include  the  depositions 
of  certain  of  the  witnesses,  and  because  the 
Exhibits  1  to  6  are  not  attached  to  and  made 
a  part  of  the  abstract. 


•Rehearing  denied  July  S,  1906. 


It  is  not  necessary  to  determine  whether 
the  motion  to  snppress  the  deposition  of 
Farnum  became  a  part  of  the  record  proper, 
or  should  be  incorporated  In  the  bill  of  ex- 
ceptions, because  the  deposition,  together 
with  the  objections  made  to  it,  appear  both 
in  the  record  proper  and  In  the  bill  of  excep- 
tions. The  same  Is  true  as  to  the  deposi- 
tions of  Jesse  T.  Campbell,  Axel  Borg,  John 
Lynch,  and  J.  Kinney. 

As  to  the  exhibits.  It  afOrmatlvely  appears 
In  the  bill  of  exceptions  that  they  were  at- 
tached to  and  made  a  part  of  the  bill  of  ex- 
ceptions. These  exhibits  are  photographs, 
which  are  somewhat  nnwieldy,  and  could  not 
be  conveniently  Inserted  In  the  bill  of  excep- 
tions In  the  order  In  which  they  were  In- 
troduced, but,  as  stated  therein,  are  attached 
to  the  same,  and  properly  Identified.  Conn- 
sel  makes  a  further  objection  that  these  ex- 
hibits and  depositions  may  not  be  considered 
by  the  court,  because  the  exhibits  are  not  in- 
corporated In  the  abstract,  and  because  only 
a  portion  of  each  deposition  Is  Incorporated 
In  the  abstract.  This  court  has  repeatedly 
held  that  It  Is  not  bound  to  go  to  the  bill  of 
exceptions  In  search  of  evidence;  but  it  has 
at  no  time  said  that  In  a  proper  case,  In  Its 
discretion,  it  may  not  do  so  tf  It  desires  more 
full  Information  than  appears  in  the  abstract; 
and  while  we  do  not  propose  to  relax  this 
rule,  yet  in  this  particular  case  we  do  not 
see  that  any  great  burden  Is  imposed  upon 
the  court  to  examine  the  bill  of  exceptions 
and  Inspect  the  photographs  which  could  not 
be  conveniently  abstracted.  Our  opinion  is 
that  the  contentions  made  by  awellee  in  her 
supplemental  brief  are  without  merit,  and 
we  will  now  proceed  to  review  the  principal 
case. 

In  May,  1901,  appellant  was  operating  a 
freight  train  which  left  Mlntum  and  ran 
eastward  to  Red  Cliff.  At  Red  CUff  four 
cars  and  a  caboose  were  left  standing  on  the 
main  track  while  the  engine  went  forward  in 
charge  of  the  conductor  and  two  of  the 
brakemen  to  do  t)ie  necessary  switching. 
The  rear,  brakeman,  an  old  and,  supposedly 
competent  employ^,  was  left  with  the  five 
cars  remaining  upon  the  main  line.  From 
Red  Cliff  to  Belden  Siding  there  Is  a  grade, 
Belden  Siding  being  lower  than  Red  Cliff. 
The  five  cars  remained  standing  on  the  track 
from  15  to  25  minutes.  After  remaining  with 
the  cars  for  a  time,  the  rear  brakeman  left 
them.  While  he  was  absent,  the  cars,  for 
some  reason  which  has  not  been  explained, 
began  to  move  westward,  and,  being  upon  or 
soon  reaching  a  downgrade,  they  ran  with 
a  constantly  accelerating  speed  toward  Bel- 
den Siding.  At  Belden  Siding  a  gang  of 
trackmen,  among  whom  was  Vito  Vitello,  the 
husband  of  appellee,  were  engaged  In  remov- 
ing a  mud  and.  rock  slide  which  had  come 
down  upon  the  track  from  the  mountainside, 
which  was  quite  steep,  and  extended  In  the 
neighborhood  of  1,500  feet  above  the  tracks. 
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The  glide  bad  occurred  so  recently  before 
that  during  the  time  the  men  were  working 
there,  according  to  one  witness,  rocks  were 
constantly  rolling  down  the  hill.  At  this 
point  the  valley  of  Eagle  river  is  very  nar- 
row. Practically  all  of  the  level  space  be- 
tween the  mountain  on  one  side  and  the  river 
on  the  other' is  occupied  by  the  tracks,  which 
were  laid  on  a  curve,  the  outer  or  convex 
side  of  which  was  toward  the  mountain,  and 
the  inner  or  concave  side  toward  the  river. 
The  approach  of  the  cars  was  detected  by 
the  trackmen  while  they  were  800  or  900 
feet  distant.  The  foreman  called  to  his  men 
to  leave  the  track  and  come  down  to  the  edge 
of  the  river  on  the  inside  of  the  curve.  Some 
of  the  men  followed  his  advice,  and  others. 
Including  Vitello,  started  toward  the  outside 
of  the  curve.  Upon  reaching  the  curve,  two 
of  the  cars  were  derailed,  some  200  or  300 
feet  from  the  men,  and  the  other  three,  In- 
cluding the  caboose,  continued  to  within 
about  100  feet  of  the  point  at  which  the  men 
had  been  working,  and  there  two  of  them 
left  the  track,  going  toward  the  outside  of 
the  curve.  The  caboose  remained  upon  the 
track.  These  twq^  cars  ran  along  the  ground 
in  the  neighborhood  of  100  feet,  and  one  of 
them  passed  the  point  at  which  the  men 
were.  When  the  cars  stopped,  and  the  track- 
men returned  to  the  point  of  the  wreck,  Vlto 
Vitello  was  found  lying  dead  between  the 
main  track  and  the  side  track.  The  evidence 
shows  that  he  was  Injured  on  top  of  the 
head,  which  was  broken.  No  person  appears 
to  know,  or  at  least  there  was  no  testimony, 
as  to  Just  how  this  wound  was  received. 
No  person  saw  him  struck,  and  the  cause  of 
his  death  was  one  of  the  Issues  In  the  case. 
The  appellee,  who  was  Vltello's  widow, 
brought  suit  against  the  appellant  to  recover 
damages  for  the  death  of  her  husband.  The 
action  was  brought  under  the  employers'  lia- 
bility act  of  1893.     Acts  1893,  p.  129,  c.  77. 

The  instructions  of  the  court  were  in  part 
as  follows:  "This  action  Is  brought  under 
a  statute  of  this  state,  the  first  section  of 
which,  omitting  those  parts  which  are  not 
brought  In  question  here.  Is  as  follows: 
•Where,  after  the  passage  of  this  act,  per- 
sonal Injury  Is  caused  to  an  employ^,  who 
Is  himself  In  the  exercise  of  due  care  and  dill'- 
gence  at  the  time:  •  •  •  (3)  By  reason 
of  the  negligence  of  any  person  in  the  serv- 
ice of  the  employer  who  has  the  charge  or 
control  of  any  switch,  signal,  locomotive  en- 
gine or  train  upon  a  railroad,  the  employ©, 
or  in  case  the  injury  results  in  death,  the 
parties  entitled  by  law,  to  sue  and  recover 
for  such  damages,  shall  have  the  same  right 
of  compensation  and  remedy  against  the  em- 
ployer as  if  -the  employ©  bad  not  been  an 
employ©  of,  or  In  the  service  of  the  employer, 
or  engaged  in  his  or  its  work.'  It  appears 
from  the  undisputed  evidence  in  this  case 
that  a  freight  train  of  the  defendant  Com- 
pany was  run  Into  the  station  yard  at  Rec, 
Cliff,  In  this  state,  on  the  morning  of  May 


2,  1901;  that  at  said  station  the  engine  was 
detached  from  the  t;rain  for  use  temporarily  in 
the  yard  there  in  moving  other  cars,  leaving 
the  cars  which  it  had  brought  into  the  Ked 
Cliff  station  yard  standing  upon  the  main 
track.  The  cars  so  left  standing  upon  the 
Jiain  track  were  five  in  number — four  freight 
cars  and  a  caboose  or  way  car.  The  main 
track  of  the  defendant  company  at  the  place 
where  the  said  cars  were  left  standing  was 
not  level,  but  Inclined  downward  In  the  di- 
rection of  the  place  where  the  husband  of 
the  plaintiff  was  working  as  a  sectionman. 
and  It  was  downgrade  the  whole  of  the  dis- 
tance between  these  two  points,  namely,  Red 
Cliff  station  yard,  where  the  cars  were  left 
standing,  and  the  place  where  the  plaintiff's 
husband  was  working,  the  distance  being  in 
the  neighborhood  of  m  or  2  miles.  Some 
few  minutes  after  the  locomotive  had  been 
detached  at  Red  Cliff,  and  while  It  was  In 
use  in  another  part  of  the  station  yard  there, 
the  cars  left  standing  upon  the  main  track 
began  to  move  In  the  direction  of  Belden 
switch.  They  bad  attained  great  velocity  as 
they  neared  the  latter  point,  and  two  of  the 
cars  left  the  rails  near  the  place  where  the 
plaintiff's  husband  was  working,  struck  and 
killed  him."  "There  are  two  Important  ques- 
tions to  be  determined  by  you,  both  of  which 
must  be  resolved  against  the  defendant  com- 
pany to  entitle  the  plaintiff  to  recover:  First. 
Was  the  escape  of  the  cars  at  Red  Cliff  sta- 
tion caused  by  the  negligence  of  the  defend- 
ant or  any  of  its  servants?  If  the  first  ques- 
tion is  resolved  by  you  against  the  defendant, 
then  It  will  be  your  duty  to  determine,  sec- 
ond, whether  such  negligence  was  the  negli- 
gence of  a  person  who  had  charge  or  control 
of  the  train  in  question."  "Evidence  has 
been  produced  before  you  on  behalf  of  the 
plaintiff  tending  to  show  that  it  belonged  to 
the  conductor  of  said  train  to  see  that  prop- 
er precautions  were  taken  to  prevent  the  es- 
cape of  said  cars;  and  If  you  find  from  the 
evidence,  by  a  preponderance  thereof,  that 
the  conductor  of  said  train  was,  by  the  rules 
and  practices  of  the  defendant  company,  char- 
ged with  such  duty,  and  that  be  failed  in  re- 
spect thereto,  and  that  by  reason  of  such 
failure  the  said  cars  escaped,  theft  the  plain- 
tiff has  brought  herself  within  the  terms  of 
the  statute  which  I  have  read  to  you,  a.nC 
she  Is  entitled  .to  recover,  provided  her  hus- 
band was  at  the  time  the  cars  struck  him  in 
the  exercise  of  due  care  and  diligence.  On 
the  other  hand,  if  you  find  from  the  evidence 
that  the  duty  of  securing  the  safety  of  said 
cars  while  standing  up«n  said  track  at  Rod 
Cliff,  and  the  prevention  of  their  escape, 
rested  .upon  a  brakeman,  and  that  the  cor- 
ductor  was  charged  with  no  duty  in  respec. 
thereto,  then  the  plaintiff  Is  not  within  the 
statute  and  cannot  recover." 

After  the  Jury  had  been  considering  its 
verdict  for  24  hours.  In  answer  to  an  inter- 
rogatory from  the  court  the  foreman  stated 

that  the  Jury  stood  11  to  1  In  favor  of  the 
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plaintiff,  whereupon  the  court  instructed  the 
jury  as  follows:  "Gentlemen  of  the  Juvy,  I 
wish  to  urge  upon  you  the  Importance  of  your 
arriving  at  a  verdict  in  cases  submitted  to 
you.  The  law  has  provided  that  questions 
of  fact  shall  be  decided  by  a  Jury.  You 
should  consider  that  in  human  affairs  alwo- 
lute  certainty  is  seldom  to  be  attained,  and 
not  to  be  expected.  Although  the  verdict 
to  which  a  Juror  agrees  must,  of  course,  be 
his  own  verdict,  the  result  of  his  own  con- 
victions, and  not  a  mere  acquiescence  in  the 
conclusiohs  of  his  fellows,  yet,  in  order  that 
there  may  be  a  result  agreed  to  by  all,  you 
must  examine  questions  submitted  to  you 
with  candor,  and  with  a  proper  regard  and 
deference  to  the  opinions  of  each  other.  Yon 
are  a  Jury  of  business  men,  and  should  con- 
sider that  this  case  must  at  some  time  be  de- 
cided by  a  Jury  selected  in  the  same  manner 
that  you  are.  There  is  no  reason  to  suppose 
that' the  case  will  ever  be  submitted  to  gen- 
tlemen more  intelligent,  more  Impartial,  or 
more  competent  to  decide  it;  and  I  wish  to 
Impress  particularly  upon  you  that  we  have 
no  reason  to  suppose  that  more  or  clearer 
evidence  will  be  produced  on  either  side.  It 
Is  your  duty,  therefore,  to  decide  the  case,  if 
you  can  conscientiously  do  so.  In  conferring 
together  you  ought  to  pay  proper  respect  to 
the  opinions  of  each  other,  and  listen  with 
a  disposition  to  be  convinced  by  each  other's 
arguments.  Proper  regard  for  the  Judgment 
of  other  men  will  often  greatly  aid  us  in 
forming  our  own.  In  many  of  the  relations 
of  life  it  becomes  a  duty  to  yield  and  con- 
form to  the  opinions  of  others  when  It  can 
be  done  without  a  sacrllice  of  conscientious 
convictions.  More  especially  la  this  the  duty 
when  we  are  called  on  to  act  with  others, 
and  when  dissent  on  our  part  will  defeat  all 
action.  The  Jury  ropm  is  no  place  for  pride 
or  private  opinion  or  for  espousing  or  main- 
taining In  the  spirit  of  controversy  either 
side  of  a  cause.  The  single  object  to  be 
there  effected  Is  to  arrive  at  a  true  verdict, 
and  this  can  only  be  done  by  deliberation 
and  mutual  concession,  and  a  due  deference 
to  the  oplulons  of  each  other.  By  such 
means,  and  such  only.  In  a  body  where  unan- 
imity is  required,  can  safe  and  Just  results 
be  attained,  and  without  them  the  trial  by 
Jury,  Instead  of  being  an  essential  aid  in 
the  administration  of  Justice,  would  become 
a  most  effectual  obstacle  to  It  These  cases, 
gentlenxen,  are  tried  not  only  at  great  ex- 
pense to  the  state  and  county,  but  also  to 
the  litigants,  and  I  again  urge  upon  you  that 
you  are  here  to  decide  cases,  and  not  to  remit 
them  to  future  Juries." 

Over  the  objection  of  the  defendant,  the 
plaintiff  was  permitted  to  propound  to  sev- 
eral so-called  expert  witnesses  the  follow- 
ing question:  "Wh'o  Is  responsible  for  the 
proper  securing  of  a  train  upon  the  grade?" 
The  court  also  permitted  plaintiff's  expert 
witnesses  to  testify  how  they  Individually 
would  have  acted  had  they  been  the  conduct- 


or of  the  train,  under  the  circumstances  ex- 
isting in  the  case  upon  trial.  To  the  giviiig 
of  these  several  Instructions  and  t^he  admis- 
sion of  the  testimony  tn  respobse  to  the  in- 
terrogatories Just  mentioned,  the  defendant 
assigned  error.  The  defendant  also  assigns 
many  other  errors,  the  merits  of  which  we 
do  not  consider  It  necessary  to  'determine. 

It  appears  from  the  Instructions  that  the 
cause  was  tried  upon  the  theory  that  the 
company  is  not  liable  unless  the  accident  oc- 
curred because  of  \he  negligence  of  the  con- 
ductor. The  Jury  finding  for  the  plaintiff  un- 
der the  instructions  of  the  court  must  have 
necessarily  determined  that  the  accident  oc- 
curred by  reason  of  the  conductor's  negli- 
gence; while  the  testimony  shows  conclu- 
sively that,  if  there  was  any  negligence.  It 
was  that  of  the  brakeman,  and  not  of  the 
conductor.  It  was  the  brakeman  who  had 
charge  of  these  cars,  and  whose  duty  it  was 
to  protect  them.  The  conductor  had  per- 
formed his  duty  when  he  left  them  in  the 
care  of  an  old  trusted  employe,  whose  busi- 
ness It  was  to  see  that  they  did  not  escape. 
The  testimony  upon  this  point  is  substan- 
tially as  follows:  Henry  Famum  testified: 
"The  conductor  had  charge  of  the  train  that 
morning."  J.  Kinney  testified:  "Dugan,  the 
brakeman,  was  a  member  of  the  train  crew. 
He  was  the  man  that  was  left  with  the 
cars."  John  M.  Walker  testified:  "It  is  the 
custom  to  release  the  air  and  set  the  hand 
brakes  on  heavy  grades.  The  duty  devolves 
upon  the  brakemen.  The  conductor  and  en- 
gineer is  in  charge  of  the  train.  It  Is  his 
duty  to  give  the  Instructions.  He  is  the  su- 
pervising officer.  The  brakeman  is  respon- 
sible for  the  proper  securing  of  strains  upon 
a  grade.  The  orders  are  given  to  the  brake- 
men  by  the  conductor.  The  duty  of  a  con- 
ductor w^ben  a  freight  train  is  upon  a  grade 
and  the  engine  is  detached  is  to  secure  the 
train. .  It  is  the  first  duty  of  the  brakeman  to 
secure  the  train.  It  is  his  duty  to  handle 
the  brakes.  The  brakeman  understands  as 
well  as  the  conductor  where  and  when  he 
is  required  to  set  the  brakes,  and  the  prop- 
er performance  of  his  duty  would  require 
him  to  do  so.  It  is  the  duty  of  a  brakeman 
'left  with  cars  standing  on  the  main  track, 
in  the  absence  of  any  instructions  from  the 
conductor,  to  set  sufficient  brakes  on  those 
cars  to  keep  them  in  place.  If  he  was  a 
brakeman,  he  would  not  require  any  in- 
structions from  the  conductor  to  do  so.  In 
my  Judgment,  the  brakeman  is  responsible 
for  the  safety  of  those  cars."  G.  C.  Bovee 
testified:  "The  conductor  is  the  person  in 
charge  of  the  train  as  such  with  the  locomo- 
tive attached  to  it.  I  do  not  say  that  the 
conductor  is  necessarily  in  charge  of  the  de- 
tached cars.  He  has  performed  his  duty 
when  he  has  left  a  competent  and  experi- 
enced brakeman  with  them.  The  brakeman 
is  under  the  conductor.  His  duties  are  to 
set  the  brakes.  His  primary  duty  is  to  set 
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brakes.  He  sets  brakes  without  specific  or- 
•aers.  It  Is  the  duty  of  such  brakeman  to  set 
a  sufficient  number  of  brakes  to  keep  the 
cars  In  place  until  the  conductor  returns." 
C.  A.  Hallowell  testified:  "It  Is  the  duty  of 
the  brakeman  under  the' supervision  of  the 
touductor  to  secure  the  train.  It  is  the  con- 
ductor's duty  to  see  that  it  is  done.  The 
conductor  has  other  duties  to  perform.  The 
brakeman  does  not  wait  for  Instructions  be- 
fore he  performs  his  duty.  He  sets  the 
brakes  without  orders  from  the  conductor. 
It  is  a  brakeman's  duty  to  set  sufficient 
brakes  on  the  cars  to  keep  them  In  their 
place  until  the  return  of  the  locomotive. 
The  brakeman  Is  expected  to  perform  his 
duty  without  specific  instructions..  If  the 
conductor  Is  in  one  place,  and  a  member  of 
his  crew  in  another,  and  they  are  both  per- 
forming duties  at  the  same  time,  it  would 
t>e  Impossible  under  such  circumstances  for 
the  conductor  to  see  at  that  time  whether  or 
not  the  brakeman  had  properly  performed 
a  given  duty.  If  I  were  a  conductor,  I  would 
expect  the  brakemen  to  perform  their  duty 
without  instructions  from  me,  and  I  would 
have  a  right  to  expect  tbat."  Samuel  Du- 
gan,  the  brakeman  who  was  left  in  charge, 
testified:  "These  cars  stood  on  the  track 
about  twenty  minutes  until  they  moved  oft 
down  the  track,  and  during  that  time  the 
other  members  of  the  switching  crew  were 
on  the  other  side  track.  It  was  my  duty  to 
set  brakes  on  the  cars  left  standing  on  the 
main  track  during  the  absence  of  the  remain- 
der of  .the  crew.  These  cars  left  standing 
on  the  track  were  left  In  my  care.  While 
those  cars  were  standing  on  the  main  track. 
I  was  responsible  for  their  safety  there." 
All  of  the  witnesses  whose  names  are  given 
above  were  for  the  plaintitF.  The  following 
were  witnesses  called  by  the  defendant: 
Robert  A.  Helm  testified:  "It  was  the  duty 
of  the  brakeman  to  secure  the  rear  of  the 
train;  to  apply  the  brakes,  if  necessary,  and 
hold  the  train  at  that  place.  Mr.  Dugan  was 
an  old  employe.  It  Is  not  the  duty  of  the 
conductor  to  see  especially  that  the  brake- 
men  set  the  brakes.  After  leaving  Mr.  Du- 
gan in  charge  of  them,  the  conductor  did  not 
need  to  pay  any  attention,  to  the  safety  of 
the  remaining  cars  that  are  left  upon  the 
main  track.  If  he  leaves  them  in  charge  of  a 
competent  person.  If  he  leaves  a  man.  in 
charge  of  these  cars,  he  has  fulfilled  his  duty  i 
as  regards  the  safety  and  protection  of  the 
train."  A.  H.  Butler  testified:  "Mr.  Du- 
gan's  duty  under  the  rules  of  the  D.  &  R.  G., 
when  left  with  tliose  cars  standing  upon  the 
main  track,  was  to  protect  the  rear  of  that 
train.  That  duty  Involved  the  setting  of 
sufficient  brakes  upon  those  cars  to  keep 
them  in  place.  It  was  not  the  duty  of  the 
conductor,  under  the  rules,  to  direct  Mr. 
Dugan  to  set  any  brakes  on  those  cars.  It 
was  not  his  duty  to  personally  see  that  Mr. 
Dugan  did  set  any  brakes  on  those  cars. 
81  P.— 40 


Under  the  circumstances  that  happened  on 
that  morning,  the  conductor  could  not  stay 
there  and  see  that  they  were  secured.  There 
are  circumstances  under  which  a  conductor 
cannot  look  after  the  work  of  other  men. 
When  the  conductor  leaves  on,  with,  and  In 
charge  of  the  cars  a  competent  and  experi- 
enced brakeman,  he  has  performed  his  whole 
duty."  James  O.  Laswell,  the  engineer,  tes- 
tified: "It  was  the  duty  of  Mr.  Dugan,  un- 
der the  rules,  to  set  sufficient  brakes  on  the  ■ 
cars  with  which  he  had  been  left  to  secure 
them  in  their  place.  It  was  not  the  duty  of 
the  conductor  of  that  train  to  Instruct  blm 
or  order  blm  to  set  any  brakes  on  those  cars. 
It  was  not  the  duty  of  the  conductor,  under 
the  rules,  to  either  set  any  brakes  himself 
or  personally  see  that  Mr.  Dugan  did  so." 
F.  3.  Kohr  testified  that  Brakeman  Dugan 
was  left  with  the  caboose,  and  It  was  his 
duty  to  set  sufficient  brakes  on  those  cars  to 
prevent  their  running  oft.  Joseph  Madden, 
the  conductor,  testified:  "I  left  Dugan  with 
the  cal>oose  and  cars  that  were  left  on  the 
main  track  for  the  purpose  of  securing  the 
train.  These  cars  were  under  bis  care.  His 
duty  was  to  see  that  the  brakes  were  set. 
It  was  his  business  to  be  there  at  the  time 
they  ran  away." 

It  will  be  thus  seen  that  the  testimony 
of  the  witnesses  was  practically  unanimous 
that  the  escape  of  the  cars  was  occasioned 
by  the  negligence  of  the  brakeman,  and  not 
of  the  conductor;  so  that  the  verdict  of  the 
Jury  was  in  direct  opposition  to  the  instruc- 
tions of  the  court,  and  should  have  been 
set  aside  by  the  trial  court.  It  Is  true  that 
this  court  has  often  said  that,  where  there 
is  a  substantial  conflict  in  the  evidence,  it  is 
the  province  of  the  Jury  to  determine  to 
whom  the  credit  should  be  given,  and  that 
In  such  cases  their  verdict  will  not  be  dis- . 
turbed;  but  a  verdict  which  is  but  slightly 
supported  by  the  evidence,  and  manifestly 
against  its  weight,  will  not  be  permitted  to 
stand.  It  is  always  the  province  of  a  court 
of  review,  when  the  question  Is  properly  pre- 
sented, to  determine  whether  the  trial  court 
or  a  Jury  has  misconceived  Its  force  and  ef- 
fect; and  where,  as  In  this  case,  there  Is 
but  little  or  no  evidence  to  support  the  find- 
ings of  the  Jury,  and  the  testimony  of  the 
witnesses  is  practically  unanimous  against 
the  verdict.  It  should  be  set  aside.  Rhode 
V.  Stelnmetz,  25  Colo.  308,  5.5  Pac.  814;  Nix 
V.  The  First  Nat.  Bank,  23  Colo.  511,  48  Pac. 
522:  Mitchell  v.  Reed  et  al.,  16  Colo.  109. 
26  Pac.  342;  Bachman  v.  People,  8  Colo.  472, 
9  Pac.  42;  Smith  v.  Ellison,  6  Colo.  App.  207. 
40  Pac.  502.  We  must  not  be  understood 
as  determining  that  the  defendant  company 
was  not  liable,  even  though  the  Injury  was 
occasioned  by  the  negligence  of  the  brake- 
man,  and  that  the  conductor  had  performed 
his  full  duty.  We  do  not  determine  that  the 
brakeman  may  not  have  been  In  charge  of 
the  train  while  the  conductor  was  absent  per?  ^ 
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forming  other  dntles.  This  Is  a  question 
\rlilcb  we  do  not  pass  upon.  The  action  was 
tried  upon  the  theory  that,  If  the  Injury  was 
not  occasioned  by  the  negligence  of  the  con- 
ductor, then  defendant  would  not  be  liable; 
and,  as  we  have  seen,  the  verdict  of  the  jury 
In  this  respect  is  not  supported  by  the  evi- 
dence. The  evidence  shows  conclusively 
that  the  conductor  was  not  negligent.  In  the 
case  of  Caron  v.  Boston  and  Albany  Railroad 
.  Co.,  164  Mass.  523,  42  N.  E.  112,  whlth  was 
an  action  for  damages  under  a  statute  prac- 
tically like  ours,  the  court  holds  ttiat,  where 
the  accident  occurred  by  reason  of  the  neg- 
ligence of  two  brakemen,  who  were  not  found 
to  hi.  In  charge  or  control  of  the  train,  the 
defendant  was  not  liable.  The  court  says: 
'•By  the  words  'any  person  •  •  »  -who 
has  the  charge  or  control'  is  meant  a  person 
who,  for  the  time  being,  at  least,  has-  im- 
mediate authority  to  direct  the  movements 
and  management  of  the  train  as  a  whole,  and 
of  the  men  engaged  upon  It  •  •  •  The 
mere  fact  that  a  laborer  or  brakeman  is  put 
in  such  a  position  that  for  the  moment  he 
physically  controls  and  directs  Its  movements 
under  the  eye  of  his  superior  does  not  of  it- 
self constitute  him  a  person  'in  the  charge 
or  control'  of  the  train.".  The  liability,  If 
any  exists,  must  be  occasioned  by  reason  of 
the  negligence  of  him  who  has  the  charge  or 
control  of  the  train,  and  not  by  a  fellow,  serv- 
ant. 

It  is  possible  that  under  certain  circum- 
stances the  company  might  be  liable  by  rea- 
son of  the  negligence  of  the  brakeman,  or 
any  other  person.  If  for  the  time  being  he 
was  in  charge  or  control  of  the  train,  even 
though  he  was  not  a  conductor  or  engineer; 
but,  inasmuch  as  the  action  was  not  tried  in 
the  court  below  or  in  this  court  upon  that 
theory,  we  do  not  find  it  necessary  to  deter- 
mine that  point. 

The  court  erred  in  permitting  answers  to 
the  following  question:  "Who  was  respon- 
sible for  the  proper  securing  of  the  train 
upon  a  grade?"  This  question  was  objec- 
tionable for  two  reasons:  First.  It  was  the 
very  matter  to  be  determined  by  the  jury, 
and  was  therefore  an  invasion  of  its  province. 
Questions  which  call  for  the  opinion  of  a 
witness  upon  the  ultimate  fact  to  be  tried  by 
the  Jury  are  Improper.  Combs  v.  Agricul- 
tural Ditch  Co.,  17  Colo.  154.  28  Pac.  966.  31 
Am.  St.  Rep.  275;  Old  v.  Keener,  22  Colo. 
6,  43  Pac.  127;  Smuggler  Union  M.  Co.  v. 
Broderick.  25  Colo.  16,  63  Pac.  169,  71  Am. 
St.  Rep.  IOC;  Colo.  Coal  &  Iron  Co.  v.  Lamb. 
6  Colo.  App.  267.  40  Pac.  251.  If  it  were 
permissible  to  call  witnesses  for  the  purpose 
of  answering  the  question  which  is  submitted 
to  the  Jury,  then  trials  by  law  would  soon 
become  farcical,  because  each  of  the  parties 
litigant  could  call  to  the  stand  their  friends 
and  partisans,  and  inquire  of  them  what  the 
verdict  of  the  Jury  should  be.  This  question 
Is  objectionable  for  'another  reason.  It  Is 
calling  for  the  opinion  of  a  witness  upon  a 


matter  which  Is  not  a  proper  subject  for  ex- 
pert testimony,  and  In  the  same  connection 
we  may  say  that  the  trial  court  erred  in  per- 
mitting witnesses  to  testify  as  to  what  they 
would  have  done  under  like  circumstances 
had  they  been  in  charge  or  control  of  the 
train,  or  bad  they  been  the  conductor.  In 
the  case  of  Sbapter  v.  Pillar,  28  Colo.  209,  63 
Pac.  302,  this  court  said:  "When  the  ques- 
tion at  issue  involves  peculiar  skill,  <m-  the 
knowledge  of  a  particular  science,  in  which 
persons  instructed  by  study  or  experience 
may  be  supposed  to  have  more  skill  or  knowl- 
edge than  the  average  person,  the  opinion 
of.  an  expert  thereon  may  be  received. 
Where  the  question  at  Issue  is  such  that  it 
would  be  impossible  for  a  witness  to  state  all 
of  the  facts  or  portray  all  those  matters 
which  created  an  impression  upon  his  mind, 
his  opinion  may  be  taken.  These  two  rules 
arise  from  the  necessity  of  the  case.  On  the 
oth^  hand,  when  the  facts  can  be  given  the 
Jury  from  which  a  particular  inference  can 
be  drawn,  which  Is  the  one  to  be  determined, 
and  concerning  which  persons  of  average 
ordinary  Intelligence  are  capable  and  compe- 
tent of  determining  for  themselves,  opinion 
evidence  is  not  admissible."  The  same  doc 
trine  is  annoimced  in  The  Smuggler  Union 
M.  Co.  V.  Broderick,  25  Colo.  16.  53  Pac.  169. 
71  Am.  St  Rep.  106.  Applying  these  rules. 
It  is  manifest  that  the  opinions  of  witnesses 
as  to  who  was  responsible  for  the  proper 
secivlng  of  a  train- upon  a  grade,  and  as  to 
what  they  would  have  done  under  like  cir- 
cumstances, was  clearly  Incompetent  It 
was  the  province  of  the  witnesses  to  state 
facts,  and  let  the  jury  determine  what  ought 
to  have  been  done,  and  who  was  responsible 
for  not  having  performed  the  duty. 

Inasmuch  as  this  case  must  be  remanded 
for  new  trial,  we  desire  to  state  that  the  In- 
struction of  the  court  as  to  what  appeared 
from  the  undisputed  evidence  in  the-  case 
was,  perhaps,  too  broad.  It  may  be  said  that 
imdcr  the  circumstances  the  direct  cause  of 
Vitelio's  death  was  a  matter  which  was  fair- 
ly disputable,  and  one  upon  which  reasonable 
minds  might  disagree.  Counsel  for  appellant 
In  their  briefs  argue  ■Mth  considerable  vehe- 
mence that  there  was  no  proof  that  the  death 
was  caused  by  the  train,  or  that  It  was  oc- 
casioned by  the  falling  of  rock  from  the 
mountainside.  Counsel  for  a];^>ellee  with 
equal  vehemence  argue  the  reverse.  So  long 
as  there  was  a  dispute  as  to  that  matter,  the 
court  should  not  have  Instructed  the  Jury 
that  the  matter  was  undisputable.  The  court 
also.  In  Us  Instruction  to  the  Jury,  after  they 
had  been  considering  their  verdict  for  24 
hours,  at  least  went  to  the  extreme  of  what 
Is  permissible.  Trial  courts  should  be  ex- 
tremely cautious  In  Influencing  or  attempting 
to  influence  the  minds  of  the  jurors  by  the 
reading  of  lectures  as  to  their  duties  In  rela- 
tion to  particular  cases.  If  there  is  a  matter 
which  should  be  submitted  to  the  Jury,  there 
should  be  no  efCortyljg.^^Og^ge^^s^j^j^^^tJcm. 
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The  Tl^t  of  each  particular  Juror  Is  equal 
to  the  right  of  every  other  member  of  the 
panel,  and  be  should  not  be  induced  tO'  render 
a  verdict  which  does  not  appeal  to  his  con- 
science for  fear  of  offending  the  court. 

For  the  reasons  abore  assigned,  the  canto 
will  be  reyersed,  and  remanded  for  farther 
proceedings. 

Reversed. 

OABBKRT,  0.  X,  and  OODDAKD;  J.,  con- 
cur. 

(34  Colo.  69) 

McClelland  et  ai.  v.  bullis. 

(Supreme  Court  of  Colorado.     July  S,  1005.) 

1.  Action  —  Nature— Suit  in  Bquitt— Vkb- 
DiOT  OB  Jury — Effect. 

A  suit  praying  for  the  cancellation  of 
notes,  mortgages,  deeds,  etc.,  on  the  ground  that 
they  were  procured  by  duress,  is  a  suit  in  eq- 
uity, and  tbe  verdict  of  a  pury  on  the  issues 
raised  therein  is  merely  advisory. 

[Ed.  Note. — For  cases  in  Doint,  see  vol.  19, 
Cent.  Dig.  Equity,  tS  815,  816.] 

2.  Equity— Tbiai,  bt  Jubt— Failube  to  Ob- 
ject— Effect. 

A  party  to  a  suit  in  equity,  who  permits, 
without  objection,  tbe  impaneling  of  a  jury  to 
try  the  issues  and  render  a  general  verdict, 
does  not  elect  to  treat  the  cause  as  one  at  law, 
so  as  to  make  tbe  verdict  binding,  as  at  law, 
and  not  merely  advisory,  as  in  equity. 

3.  Same— DisBEOARDTNO  Vebdict   op  Jubt— 

POWEE  01  COUBT. 

A  court  in  a  suit  in  equity  may  disregard 
the  verdict  of  the  jury  and  make  its  own  find- 
ing, without  hearing  additional  evidence,  where 
neither  party  oflfered  further  proof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Equity,  g  816.] 

'4.   APFEAIr-SUOWINO    EBBOB— NECESSTTT. 

To  procure  a  reversal  of  a  judgment  on 
appeal,  the  commission  of  error  without  the 
fault  of  the  party  complaining  must  be  shown. 
5.  Pleadings — Complaint  —  Allegations — 

Answer— SuFFiciENCT— Admissions. 

Under  Code  Civ.  Proc.  {  56,  providing  that 
an  answer  shall  contain  a  general  or  specific 
denial  of  each  material  allegation  intended  to 
be  controverted,  an  answer  to  a  complaint  pray- 
ing for  the  cancellation  of  deeds,  notes,  and 
mortgages  on  the  alleged  grounds  that  they 
were  procured  by  duress  and  were  without  con- 
sideration, which  only  denied  the  duress,  ad- 
mitted that  tbe  instruments  were  without  con- 
sideration. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cait.  Dig.  Pleading,  §g  270-275.] 

'6.  Cancellation  of  Instbuments — Grounds 
— Duress— Evidence. 

Evidence  in  a  suit  for  tbe  cancellation  of 
deeds,  notes,  and  mortgages  examined,  and  held 
that  they  were  procured  by  duress,  warranting 
their  cancellation. 

7.  Appeal  — Finding  —  Evidence  —  Suffi- 
ciency. 

A  finding  on  conflicting  evidence,  support- 
ed by  the  testimony  of  one  witness,  contradict- 
ed by  three  witnesses,  is  not  necessarily  against 
the  weight  of  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  {§  2435,  2450.] 

8.  Cancellation  of  Instruments  — Plead - 
inos—Bvioencb— Admissibility. 

Where,  in  a  suit  for  the  cancellation  of  in- 
struments on  the  ground  that  they  were  pro- 


cured by  duress  and  were  without  conaldera- 
tion,  tbe  pleadings  did  not  raise  the  question 
whether  th^y  were  executed  because  of  plaintiff 
having  circulated  false  reports  in  relation  to  a 
third  person,  the  exclusion  of  evidence  as  to 
whether  plaintiff  had  stated  he  had  ruined  the 
third  person  was  proper. 

9.  Same. 

In  a  suit  for  the  cancellation  of  instru- 
ments executed  by  plaintiff  because  of  duress, 
evidence  of  bis  mental  condition  immediately 
after  the  transaction  was  material. 

Error  to  District  Court,  Clear  Creek  Coun- 
ty; A.  H.  De  France,  Judge. 

Action  by  Arthur  D.  Bullis  against  George 
E.  McClelland  and  others.  There  was  a 
judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

' '  The  complaint  In  this  action  alleges, 
among  other  things,  that  on  the  28th  day 
of  January,  1899.  the  plaintiff  was  the  owner 
in  fee  and  entitled  to  the  possession  of  cer- 
tain mining  property,  and  that  he  was  also 
the  owner  and  In  poasession  of  office  furni- 
ture and  a  law  library  situate  in  the  Hanch- 
ett  Block,  In  Idaho  Springs.  Paragraph  2 
of  the  complaint  is  as  follows: 

"That  on,  to  wit,  the  said  26th  day  of 
January,  1899,  at  and  within  the  said  county 
of  .Clear  Creek  and  state  of  Colorado,  the 
d'ef^dant  George  E.  McClelland,  together 
with  one  John  Morris  an4  one  WUUam  Mor- 
ris, without  any  process,  warrant,  or  author- 
ity of  any  kind  or  nature  whatsoever,  did, 
with  force  of  arms,  maliciously  and  willfully 
Imprison  the  said  plaintiff  In  a  certain  room, 
and  did  then  and  there  display  pistols 
in  the  presence  of  and  toward  the  said  plain- 
tiff In  a  threatening  and  menacing  manner, 
and  did  then  and  there  intimidate  the  said 
plaintiff  and  threaten  to  kill  him  imless  he, 
the  said  plaintiff,  would  then  and  there  write 
and  sign  a  warranty  deed  conveying  to  the 
said  McClelland  the  one-fourth  Interest  lu 
the  Atlantic  and  Brighton  lode  mining 
Claims,  in  Gilpin  county,  which  said  claims 
had  been  recently  theretofore  deeded  to  the 

said    plaintiff    by    the    said   [whose 

name,  for  obvious  reasons,  is  omitted]  as 
security  for  certain  advances  theretofore 
made  and  thereafter  expected  to  be  made 
by  the  said  plaintiff  for  the  account  of  the 
said ,  and  also  a  statement  to  the  ef- 
fect that  he,  the  said  plaintiff,  bad  there- 
tofore attempted  to  force  the  said to 

permit  him  to  have  and  indulge  In  sexual 
Intercourse  with  her  against  her  will,  and 
that  be,  the  said  plaintiff,  had,  after  the 
said  supposed  attempt,   threatened  that  if 

she,  the  said ,  did  not  keep  quiet  about 

it,  he,  tbe  said  plaintiff,  would  send  tbe  said 
McClelland  to  the  penitentiary,  and  contain- 
ing also  many  other  false,  malicious,  wicked, 
and  scandalous  things;  and  also  another 
statement  to  the  effect  that  he,  the  said 
plaintiff,  had  theretofore  violated  certain 
duties  and  obligations  as  a  member  of  a  cer- 
tain secret  order,  and  containing  also  mans 
other  fals^  malicious,  \(r^^^f4,bf«l*i«5ftHW^C 
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OQB  things;  and  also  a  check  for  one  thou- 
sand ($1,000)  dollars,  In  which  the  First 
National  Bank  of  Idaho  Springs,  Colorado, 
was  to  be  named  as  drawee,  and  one  E.  M. 
Sabin,  otherwise  called  Edwin  M.  Sabln,  was 
to  be  named  as  payee;  and  also  a  check  for 
five  hundred  ($500)  dollars,  In  which  the 
said  bank  was  to  be  named  as  drawee  and 
the  said  George  E.  McClelland  was  to  be 
named  as  payee;  and  also  a  check  for  the 
sum  of  two  hundred  (|200)  dollars,  in  which 
tlie  said  bank  was  to  be  named  as  drawee 
ond  one  W.  S.  Bagot  was  to  be  named  as 
payee;  and  also  a  check  for  the  sum  of  two 
hundred  ($200)  dollars,  in  which  the  said 
bank  was  to  be  named  as  drawee  and  one 
George  Atcheson  was  to  be  named  as  payee; 
and  also  a  promissory  note  to  be  dated  on 
the  said  26th  day  of  January.  1899,  for  the 
sum  of  two  thousand  one  hundred  ($2,100) 

dollars,  in  which  the   said  was  to 

be  named  as  payee,  and  which  was  to  be 

made  due  and  payable  days  after 

date,  together  with  a  mortgage  on  the  real 
property  described  in  the  first  paragraph 
liereof  to  secure  the  said  promissory  note; 
and  also  a  promissory  note  to  be  dated  on  the 
said  2<}th  day  of  January,  1899,  for  the  sum 
of  two  thousand  ($2,000)  dollars,  in  wUch 
the  said  Mary  Morris  was  to  be  named  as 
payee,  and  which  was  to  be  made  due  and 
payable  sixty  days  after  date,  together  with 
a  chattel  mortgage  on  the  personal  property 
described  in  the  ilrst  paragraph  in  this  com- 
plaint to  secure  the  payment  of  the  said  last 
above  mentioned  promissory  note;  and  also 
a  receipt  for  the  sum  of  fifty  ($50)  dollars 
for  legal  services  due  to  the  said  plaintiff 
by  the  said  MtClelland." 

In  paragraphs  '3  and  4  of  the  said  com- 
plaint, plaintiff  alleges: 

"(3)  That  the  said  statement  to  the  effect 
that  this  plaintiff  had  theretofore  attempted 

to  force  the  said  to  permit  him  to 

have  and  indulge  in  sexual  intercourse  with 
her  against  her  will,  and  that  he,  the  said 
plaintiff,  had,  after  the  said  supposed  at- 
tempt, threatened  that  if  she,  the  said , 

did  not  keep  quiet  about  It,  he,  the  said  plain- 
tiff, would  send  the  said  McClelland  to  the 
penitentiary,  and  the  said  statement  to  the 
fffect  that  the  said  plaintiff  had  theretofore 
violated  certain  duties  and  obligations,  are 
each,  all,  and  every  of  them,  in  each,  all  and 
every  particular,  untrue  and  utterly  false; 
that  plaintiff  was  not  on  said  2fith  day  of 
January,  1809,  in  any  manner  indebted  to 
any  of  the  defendants  herein,  nor  to  the  said 
W.  S.  Bagot,  nor  to  the  said  George  Atcheson, 
nor  to  the  said  E.  M.  Sabin;  that  the  de- 
fendant   was  then  indebted  to  the  plain- 
tiff for  certain  advances  made  for  her  ac- 
count; that  the  defendant  George  B.  McClel- 
land was  then  and  there  indebted  to  the 
plaintiff  in  the  agreed  sum  of  fifty  ($50)  dol- 
lars for  legal  services  theretofore  rendered 
by  plaintiff  for  him  at  his  request;  that  no 


part  of  the  said  Indebtedness  of  the  said 

or  of  the  said  McClelland  has  ever 

been  paid. 

"(4)  That  by  reason  of  the  said  imprison- 
ment and  the  said  threats  and  the  said  in- 
timidation and  the  said  exhibition  and  show 
of  force  this  plaintiff  was  then  and  there  put 
in  great  fear  of  his  life,  and  did  then  and 
there,  without  any  consideration  therefor, 
under  the  duress  so  caused,  and  under  the 
fear  that  unless  he  did  so  the  said  imprison- 
ment would  continue,  and  the  said  threats 
be  carried  out,  write  and  sign  the  deed,  state- 
ments, checks,  promissory  notes,  and  mort- 
gages above  mentioned,  for  the  sole  purpose 
of  securing  his  liberty  and  saving  his  life." 

Paragraph  6  of  the  complaint  alleges  that 
Edward  M.  Sabin,  a  notary  public,  purported 
to  take  the  acknowledgments  of  the  plain- 
tiff that  the  statements,  mortgages,  and 
deeds  were  executed  by  the  plaintiff  as  of 
his  free  and  voluntary  act  and  deed,  and  de- 
nies that  any  of  the  statements  were  signed 
as  the  free  and  voluntary  act  or  deed  of  the 
plaintiff,  and  that  Sabin  well  knew  that  fact. 

The  sixth  paragraph  alleges  that  on  the 
27th  day  of  January,  1899,  the  mortgages 
were  filed  for  record  with  the  clerk  and  re- 
corder of  C!lear  Creek  county;  that  the  prom- 
issory notes  were  not  due;  that  the  defend- 
ants were  insolvent;  that.  If  the  statements 
were  published,  plaintiff  would  suffer  great 
and  irreparable  injury  and  damage  in  his 
business;  that  the  negotiation  of  the  checks 
and  promissory  notes  would  ruin  plaintiff 
financially;  and  that  the  mortgages  consti- 
tute a  cloud  upon  the  title  of  plaintiff  to  his 
property. 

The  plaintiff  prays  Judgment  that  the  de- 
fendants be  enjoined  and  prohibited  from 
publishing  the  statements,  and  that  the 
statements  may  be  ordered  to  be  delivered 
np  and  canceled,  and  that  defendants  be  en- 
Joined  and  prohibited  from  assigning,  indors- 
ing, negotiating,  or  transferring  the  checks 
or  notes;  that  they  be  ordered  to  be  delivered 
up,  canceled,  and  held  for  naught,  and  that 

their  collection  be  enjoined;  that and 

Mary  Morris  be  required  to  surrender  and 
deliver  to  plaintiff  the  mortgages  in  which 
they  are  named  as  the  grantees,  and  to  ex- 
ecute proper  releases.  Plaintiff  also  asks 
for  costs  and  such  other  equitable  relief 
as  to  the  court  may  seem  meet  ond  proper. 

To  the  foregoing  complaint  the  defendant 
McClelland  filed  an  answer,  portions  of 
which,  upon  motion  of  the  plaintiff,  were 
afterwards  stricken.     An  answer  was  also 

filed  on  behalf  of and  Mary  Morris. 

then  appeared  and  moved  to  strike 

•from  the  files  the  Joint  answer  of '■ —  and 

Mary  Morris,  in  so  far  as  the  same  pur- 
ported  to  be  the  answer  of  .     She 

supported  her  motion  by  the  following  affi- 
davit:   ** ,   of   lawful  age,   being   first 

duly  sworn,  on  oath  deposes  and  says  that 
she  Is  one  of  the  defendants  in  the  above- 
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entitled  cause;  that  on  or  about  the  4th  day 
of  March,  1899,  a  pleading  was  filed  In  said 
cause,  signed  by  E.  M.  Sabln,  Esq.,  as  attor- 
ney for  the  defendants and  Mary  Mor- 
ris and  Messrs.  Williams  &  Haggot,  as  of 
counsel,  purporting  to  be  the  Joint  answer 
of  said  defendants  to  the  complaint  herein; 
that  she  has  never  employed  or  caused  to  be 
employed  either  said  Sabln  as  her  attorney, 
nor  Williams  &  Haggot  as  counsel,  to  rep- 
resent her  In  this  action,  nor  has  she  author- 
ized them,  or  either  of  them,  to  appear  for 
her  or  on  her  behalf,  for  the  purpose  of  filing 
said  liretended  joint  answer,  or  for  any  other 
purpose  whatever  In  connection  with  this 
action;  that  said  pretended  Joint  answer 
was  filed  without  her  sanction,  knowledge, 
or  consent,  and  she  did  not  learn  that  said 
action  had  been  taken  until  the  13th  day  of 
March,  1899.  Affiant  further  states  that  said 
pretended  Joint  answer  contains  many  alle- 
gations which  are  untrue  and  entirely  with- 
out foundation  in  fact,  and  that  she  has  not, 
cannot,  and  will  not  yerlfy  any  pleading  con- 
taining such  allegations  or  statements;  that 
in  said  answer  she  is  represented  as  alleg- 
ing and  claiming  that  the  plaintitF  in  this 
cause  seriously  and  permanently  injured  her 
by  the  commission  of  certain  wrongs  against 
her  and  said  defendant  Mary  Morris,  and 
that,  in  consideration  of  and  to  repair  said 
injuries  and  wrongs,  said  plaintiff  made  a 
certain  agreement  with  her;  that  the  fore- 
going allegations  of  said  pretended  Joint 
answer  and  other  allegations  therein  con- 
tained are  untrue;  that  she  has  not  been  so 
injured;  that  said  wrongs  have  not  been 
committed;  and  that  no  such  agreement  as 
that  alleged  in  said  pretended  Joint  answer 
to  have  been  entered  into  by  said  plaintiff 
was  ever  made."  This  motion  was  sus- 
tained. 

Mary  Morris  then  filed  a  separate  answer, 
wherein  she  denied'  each  and  every  allega- 
tion in  the  second  paragraph  of  the  com- 
plaint. 

Defendant  McClelland  then  filed  his  sep- 
arate answer,  which  is  as  follows:  "He  ad- 
mits the  allegations  of  the  said  complaint  in 
the  first  paragraph  of  paragraph  1  contained, 
but,  with  respect  to  the  allegations  contained 
In  paragraph  2  of  the  said  complaint,  be  de- 
nies that  he  ever  did,  with  John  Morris  or 
William  Morris,  or  with  any  other  person, 
or  alone,  maliciously  or  willfully,  or  in  any 
manner  or  at  all.  Imprison  the  said  plaintiff 
in  a  certain  room  or  in  any  room,  and  denies 
that  be  ever  did,  or  any  person  with  him  or 
In  his  company,  display  any  pistol  in  the 
presence  of  the  said  plaintiff.  In  a  threatening 
or  menacing  manner,  or  in  any  manner  what- 
ever, and  denies  that  he  then  and  there,  or 
at  any  place  or  time,  intimidate  the  said 
plaintiff  or  threaten  to  kill  him  unless  the 
said  plaintiff  would  then  and  there  write 
and  sign  a  warranty  deed,  or  write  and  sign 
other  papers  and  statements,  as  set  forth  in 


the  said  paragraph  of  said  complaint  De-' 
'  nies  that  he  himself,  or  that  any  persons 
•with  him,  ever  at  any  time  threatened  or 
menaced  the  said  plaintiff  in  any  manner  for 
any  purpose  whatever,  or  at  any  time  what- 
ever, but,  on  the  contrary,  avers  that  the 
said  plaintiff  did  then  and  there,  to  wit,  on 
the  day  on  which  said  instruments  in  writing 
bear  date,  make,  sign,  execute,  and  acknowl- 
edge and  In  some  cases  swear  to  said 'papers 
referred  to  in  the  said  complaint,  and  that 
such  execution,  signing,  acknowledging,  and 
swearing  to  were  done  voluntarily,  of  his  own 
free  will,  and  without  any  menace  or  threats 
on  the  part  of  this  defendant,  or  of  any 
person  with  him  or  In  his  company." 

The  other  defendant  then  filed  her  separate 
answer,  which  is  as  follows:  "That  she 
never  received  nor  had  it  in  her  power  to 
produce  either  the  note  alleged  In  the  com- 
plaint to  have  been  made  payable  to  her,  or 
the  mortgage  securing  the  same;  that  there 
was  no  consideration  for  the  execution  of 
said  note  or  mortgage  as  charged  in  said 
complaint;  that'  her  codefendants  were  not, 
nor  was  either  of  them,  authorized  by  her 
to  demand  or  receive  any  such  note  or  mort- 
gage, and  that  all  the  things  done  by  her 
codefendants,  so  far  as  the  same  may  be  cor- 
rectly set  forth  in  said  complaint,  of  the 
truth  of  which  allegations  she  has  no  per- 
sonal knowledge,  In  so  far  as  the  same  pur- 
port to  have  been  done  on  her  behalf  or  on 
her  account,  or  for  her  benefit  or  the  benefit 
of  other  persons,  were  done  without  any  re- 
quest or  license  on  her  part;  and  that  she 
is  not  chargeable  with  the  same.  Wherefore 
this  defendant  disclaims  all  knowledge  of 
the  responsibility  for  the  acts  charged  against 
her  codefendants,  and  all  interest  in  said 
promissory  note  and  mortgage,  and  prays 
that  she  be  adjudged  to  go  hence  without 
day." 

Upon  the  31st  of  May,  1899,  a  Jury  was 
impaneled  to  try  the  issues.  They  rendered 
a  verdict  upon  Jime  3,  1899,  finding  the  Is- 
sues for  the  defendants.  Plaintiff  filed  a  mo- 
tion for  a  new  trial.  Thereafter,  and  upon 
the  19th  day  of  February,  1900,  an  order  was 
entered  by  the  court,  the  material  portions 
of  which  are  as  follows:  "Now,  on  this  19th 
day  .of  February,  1900,  this  cause  having 
heretofore  and  at  the  present  term  of  this 
court  having  been  fully  argued  by  the  coun- 
sel of  both  parties,  and  taken  under  advise- 
ment by  the  court,  and  the  court  now  being 
fully  advised,  and  the  same  coming  on  for 
decision  on  t^e  motion  of  the  plaintiff  for  a 
decree  in  his  behalf  •  •  *.  It  Is  further 
ordered  by  the  court  that  Inasmuch  as  the 
Jury  heretofore  called  and  impaneled  to  ad- 
vise the  court  upon  certain  facts  submitted 
to  them  have  been  erroneously  Instructed  by 
the  court  and  that  the  court  had  failed  to 
instruct  said  jury  upon  matters  which  they 
should  have  been  fully  Instructed,  did  find 
an  erroneous  verdict,  and  such  vordict  was 
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by  said  Jury  found,  It  1b  hereby  ordered  that 
the  same  be  disregarded,  and  the  court  has 
found  that  all  of  the  instrnments  mentioned 
In  the  complaint  were  made  under  duress 
and  without  consideration,  was  ordered  that 
the  attorneys  for  the  plaintiff  prepare  a  de- 
cree in  this  case  embodying  the  findings  of 
the  court ;  and  such  decree,  having  been  so 
prepared,  was  in  open  court  read,  and  by  the 
attorneys  of  said  defendant  excepted  to, 
which  exceptions  were  by  the  court  over- 
ruled, and  was  then,  in  open  court,  signed 
by  the  court,  and  ordered  to  be  spread  upon 
the  judgment  book."  Then  follow  motion 
for  new  trial  by  defendants,  appellate  or- 
ders, and  decree  for  plaintiff,  to  reverse 
which  Judgment,  error  is  brought  to  this 
court.  The  remaining  facts  sufficiently  ap- 
pear in  the  opinion. 

Teller  &  Dorsey,  for  plaintiffs  in  error. 
Cbas.  D.  Hayt,  Morrison  &  De  Soto,  and 
Reglnnetter  ft  Barker,  for  defendant  in  er- 
ror. 

BAILEnr,  J.  (after  stating  the  facta).  Plaln- 
^  tiffs  In  error  rely  upon  four  propositions  for 
the  reversal  of  the  Judgment  In  this  action, 
namely:  "First,  the  court  erred  In  disre- 
garding the  verdict  of  the  Jury,  and  In  mak- 
ing findings  and  entering  a  decree  contrary 
thereto;  second,  the  court  erred  in  Immedi- 
ately making  findings  upon  all  of  the  Issues 
In  the  case  directly  contrary  to  the  verdict 
of  the  Jury,  and  In  entering  a  decree  there- 
on, without  granting  to  plaintiffs  in  error  a 
further  opportunity  to  be  heard  as  on  a 
trial  by  the  court;  third,  the  findings  and 
decree  of  the  court  below  were  not  only  con- 
trary to  the  verdict  of  ^e'Jury,  but  were 
not  supported  by  the  evidence,  and  uncon- 
scionable; fourth,  the  court  erred  In  the  ad- 
mission and  rejection  of  testimony."  In  our 
Judgment,  there  is  nothing  in  these  several 
allegations  of  error.  We  shall  consider  them 
In  the  order  In  which  they  are  presented  In 
counsel's  brief. 

Taking  the  first  two  together — as  to  wheth- 
er or  not  the  court  erred  In  disregarding  the 
verdict  and  entering  a  decree  contrary  there- 
to, without  granting  plaintiffs  In  error  a  fur- 
ther opportunity  to  be  heard  as  on  a  trial 
to  the  court:  This  action  was  purely  equi- 
table In  its  nature.  It  has  none  of  the  ele- 
ments of  an  action  at  law.  In  such  cases 
the  verdict  of  the  Jury  Is  merely  advisory. 
The  court  may  disregard  It,  and  decide  the 
Issue  for  itself  on  the  evidence  produced. 
Porter  v.  Grady,  21  Oolo.  74,  39  Pac.  10»1 
Peck  V.  Farnbam,  24  Colo.  141,  49  Pac.  364 
Wilson  V.  Ward,  26  Colo.  39,  66  Pac.  573 
Pucker's  Irr.  Oo.  v.  Farmers'  Ditch  Co.,  31 
Colo.  62,  72  Pac.  49;  Abbott  v.  MonU,  3 
Colo.  562;  McGan  v.  O'Nell,  5  Colo.  58;  Hall 
V.  Linn,  8  Colo.  264,  6  Pac.  641;  Khtley  v. 
Mining  Co.,  8  Colo.  279,  6  Pac.  920;  Tabor 
V.  Sullivan,  12  Colo.  136,  20  Pac.  437.  The 
concurring  opinion  of  Mr.  Justice  Billot  in 


the  last  mentioned  case  Is  cited  by  plaintiffs 
In  error  for  the  purpose  of  demonstrating 
that  defendant  In  »ror  had  waived  his  right 
to  trial  by  the  court,  and  was  twund  by  the 
verdict  of  the  Jury.  Justice  Klllot  said: 
"Where  parties  allow,  without  objection,  a 
Jury  to  be  sworn  generally  to  try  an  action 
containing  Issues  triable  by  the  court,  they 
should  be  held  to  have  waived  a  trial  by  the 
court,  especially  as  It  is  always  In  the  power 
of  the  court  to  order  such  Issues  to  be  tried 
by  a  Jury.  Verdicts  in  such  cases  may  not 
have  the  sanie  binding  force  as  verdicts  re- 
sponsive to  strictly  legal  Issues."  The  Inti- 
mation clearly  being  that  the  verdict  is  large- 
ly advisory,  and  may  be  set  aside.  At  page 
141  of  12  C!oIo.,  page  437  of  20  Pac,  in  the  opin- 
ion by  the  court,  it  Is  said:  "Such  flndtngs 
are,  under  the  present  practice,  not  absolute- 
ly binding  upon  the  court.  Tbey  were  in  the 
case  at  bar  merely  advisory  to  the  chanc^- 
lor  below,  and  this  court  Is  free  to  exercise 
great  latitude  In  considering  evidence  receiv- 
ed in  support  of  the  equitable  Issues  involved, 
even  though  it  may  have  been  submitted  to 
the  Jury." 

Much  of  the  argument  of  plaintiffs  in  error 
is  devoted  to  the  proposition  that  defendant- 
in  error  (plaintiff  below),  having  elected  to 
treat  the  action  as '  one  at  law.  Instead  of 
one  at  equity,  cannot  now  be  heard  to  as- 
sert that  it  was. equitable,  Instead  of  legal, 
and  that  be  is  absolutely  bound  by  the  ver- 
dict of  the  Jury.  There  Is  nothing  In  the 
record  from  which  it  appears  that  defendant 
In  error  at  any  time  treated  the  action  as 
one  at  law,  except  the  fact  that  a  Jury  was 
called  to  try  the  Issues  without  objection 
upon  bis  part,  and  the  fact  tbat  the  Jury 
was  sworn  generally  to  try  the  issues  and 
render  a  general  verdict  An  objection  to 
the  calling  of  the  Jury  might  not  have  been 
availing,  because  It  is  within  the  power  of 
the  court  to  call  a  Jury  to  try  any  Issue  of 
fact,  either  legal  or  equitable,  and  to  submit 
to  such  Jury  all  questions  of  fact  arising 
from  the  case.  The  facts  stated  in  the  pe- 
tition and  the  relief  asked  constitute  a  case 
In  equity,  and  It  Is  well  settled  that  in  such 
cases  the  verdict  Is  merely  advisory,  and  may 
be  disregarded  by  the  court  Oiglan  v.  Beard, 
67  Cal.  303,  7  Pac.  738;  Wallace  v.  Maples, 
79  Cal.  433,  21  Pac.  860;  Adickes  v.  I^owry, 
12  S.  C.  97. 

While  we  have  examined  with  great  care 
the  authorities  presented  by  plaintiffs  in  <a*- 
ror,  we  shall  not  attempt  to  review  all  of 
them,  because  It  Is  well  settled  In  this  state 
that  the  verdicts  of  Juries  in-  such  cases  are 
purely  advisory.  Suffice  It  to  say  that  prac- 
tically all  of  the  cases  cited  by  plaintiffs  In 
error  recognize  the  .right  of  the  court  to  set 
aside  the  verdict.  For  Instance,  Ross  v.  New 
England  Ins.  Co.,  120  Mass.  117,  recognizes 
the  right  of  the  court  to  set  aside  the  veav 
diet  So  In  Franklin  v.  (^reene,  2  Alien.  519. 
In  Ex  parte  Morgan,  2  Ch.  D.  12,  it  is  said 
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by  James,  L.  J.:  '1  take  the  rule  In  cban- 
cery  and  bankruptcy,  with  respect  to  ver- 
dicts ot  juries,  to  have  been  substantially 
the  same  as  In  the  common-law  courts, 
namely,  that  the  finding  must  be  considered 
as  res  Judicata — conclusive  between  the  par- 
ties— unless  and  until  It  Is  set  aside.  But  in 
chancery  and  In  bankruptcy  the  court  has 
also  substantially  the  same  powers  as  the 
courts  of  common  law  bad  to  pronounce  a 
Judgment  non  obstante  veredicto.  If,  as- 
suming the  finding  of  the  Jury  to  be  correct, 
that  the  fact  or  facts  is  or  are  as  found 
by  them,  there  are  other  facts  or  other  con- 
siderations which  enable 'the  court  to  pass 
over  that  finding,  aiid  to  pronounce  a  decree 
or  make  an  order  adverse  to  the  party  who 
has  obtained  the  verdict  the  court  is  enti- 
tled to  pronounce  such  decree  or  make  such 
order."  In  Setzer  v.  Beale,  19  W.  Va.  274, 
it  is  said:  "After  a  verdict  Is  rendered  by  a 
Jury  on  an  issue  out  of  chancery,  if,  upon 
the  proofs  as  they  stood  at  the  hearing,  an 
issue  ought  not  to  have  been  ordered,  it  is 
the  duty  of  the  chancellor,  notwithstanding 
the  verdict,  to  set  aside  the  order  directing 
the  issue,  and  enter  a  decree  on  the  merits 
as  disclosed  by  the  proofs  on  the  bearing 
when  the  issue  was  ordered."  In  Ivy  v. 
Clawson,  14  S.  O.  272,  the  first  exception  of 
appellant  was  "that  the  verdict  of  the  jury 
should  have  been  regarded  as  conclusive  of 
the  issue  referred."  The  appellate  court 
said:  "The  judge,  sitting  as  chancellor,  la 
not  required  to  regard  the  finding  of  the  Jury 
as  conclusive  of  the  fact  submitted,  any 
more  than  he  would  the  report  of  a  referee, 
but,  on  the  contrary,  is  bound  to  consider 
all  the  evidence  in  the  whole  case,  including 
the  finding  and  the  evidence  to  support  it, 
and  pronounce  his  judgment  accordingly." 
Citing  many  authorities,  among  which  was 
C.  C.  &  A.  R.  Co.  V,  Earle,  12  S.  C.  63, 
wherein  the  court  says:  "The  parties  in 
what  is  commonly  called  an  'equity  case' 
have  a  right  to  the  opinion  of  the  circuit 
judge,  notwithstanding  his  right  to  refer  is- 
sues of  fact  to  a  Jury  for  the  purpose  of  en- 
lightening bis  conscience,  but  the  verdict  of 
the  Jury  is  not  to  be  accepted  as  the  conclu- 
sion which  is  to  govern  and  control  the 
case,  and  througb  the  medium  of  which  the 
Judgment  is  to  be  pronounced  in  favor  of  one 
side  or  the  other."  The  case  of  Stab  I  v.  Got- 
zenl)erger,  45  Wis.  123,  which  Is  likewise 
cited  by  plalntifts  in  error,  in  many  respects 
is  similar  to  the  one  now  before  the  court. 
A  jury  was  drawn  without  question  by  either 
of  the  parties  or  by  the  judge,  and,  after 
being  sworn  to  try  the  issues  generally  and 
bearing  the  evidence,  found  a  verdict  di- 
recting Judgment  for  plalntlflFs.  The  clerk 
entered  judgment  on  the  verdict.  There  Is 
nothing  to  show  that  the  court  passed  on  the 
facts.  The  appellate  court  said:  "When  the 
jury  have  given  their  verdict,  the  case  is 
then  taken  up  by  the  court,  and,  if  the  court 


is  not  satisfied  with  the  findings  of  the  Jury, 
he  may,  '«ither  upon  the  application  of  the 
party  or  of  bis  own  mind,  set  aside  such 
verdict  and  submit  such  Issues  to  another 
Jury,  or,  if  he  is  satisfied  that  no  aid  will 
be  obtained  by  such  further  submission,  he 
may  proceed  to  decide  the  issues  without 
any  further  intervention  of  the  jury.  After 
a  verdict  has  been  rendered  upon  the  issues 
submitted  by  the  Jury,  the  court  bears  the 
testimony  on  the  other  issues  of  the  case,  if 
any,  and  then,  upon  all  the  testimony  in  the 
case,  including  that  given  upon  the  trial  of 
the  issues  by  the  jury,  disposes  of  the  whole 
case."  That  is  exactly  what  has  been  done 
here.  The  testimony  upon  the  entire  case 
was  presented  l)efore  the  jury.  Neither 
party  offered  further  proof,  and  the  court 
very  proi)erly  passed  upon  the  case  as  made. 
If  defendants  l)eIow  desired  to  introduce  fur- 
ther testimony  and  treat  the  matter  as  a 
trial  by  the  court,  it  was  their  duty  to  make 
such  request.  In  McDonald  v.  Thompson, 
16  Colo.  13,  26  Pac.  146^  the  court  rendered 
judgment  non  obstante  veredicto  without 
taking  additional  testimony. 

Vickers  v.  Buck  Stove  &  Range  Co.  (Kan.) 
68  Pac.  1081,  is  cited  by  plaintiffs  In  error  as 
an  authority  for  the  proposition  that,  where 
the  court  disregards  the  verdict  of  the  jury, 
It  cannot  thereafter  arbitrarily  determine 
the  ease  Itself,  without  giving  the  parties  a 
hearing  of  some  kind,  to  some  extent,  before 
it  as  a  court  The  court  in  that  case  said: 
"It  is  not  said  that  the  court  must  permit  a 
retrial  of  the  case,  but  it  must  allow  the  case 
to  be  presented  anew,  so  far  as  to  give  it  the 
substantial  character  and  effect  of  a  trial  to 
the  court  The  record  shows  that  'defend- 
ants requested  permission  to  present  said 
case  to  the  court  as  upon  a  trial  to  the  court 
which  the  court  refused.'  •♦•  As  be- 
fore said,  the  court,  if  dissatisfied  with  the 
Jury's  findings,  should  not  be  required  to  try 
the  case  de  novo,  but  in  all  particulars  In 
which  a  trial  to  the  court  differs  from  a  trial 
to  the  Jury  the  parties  are  entitled  to  a  liear- 
ing  before  the  court"  Iq  the  case  at  bar  no 
request  was  made  to  present  the  matter 
anew  to  the  court  There  is  nothing  to  show 
that  the  defendants  therein  bad  any  addi- 
tional testimony  to  offer.  If  they  did  not 
have  It,  or,  having  It,  did  not  ask  permission 
to  present  it,  of  course  they  were  not  in  a 
position  to  complain.  The  plaintiffs  In  er- 
ror may  not  sit  by,  and  fall,  refuse,  or  neg- 
lect to  exercise  a  right  to  introduce  testi- 
mony, and  then  complain  of  the  action  of 
the  court  In  not  receiving  that  which  was 
not  tendered.  To  procure  a  reversal.  It  must 
be  shown  that  the  court  below  committed 
error,  and  that  the  plaintiffs  in  error  were 
not  responsible  for  It.  Perdew  v.  Creditors 
of 'Coflin's  Estate,  11  Colo.  App.  157.  52  Pac. 
747;  Martin  v.  Force,  3  Colo.  199;  Denver  v. 
Stein,  25  Colo.  125.  58  Pac.  283;    Tucker  v. 

Parks,  7  Colo.  62,  1  Pac.  427,    ,     .  ,.  ,.TTf> 
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In  the  order  setting  aside  the  verdict,  it  is 
said:  "Inasmucli  as  tlie  Jury  tieretofore  call- 
ed and  impaneled  to  advise  the  court  upon 
certain  facts  submitted  to  tliem  liave  been 
erroneously  instructed  by  the  court,  and  that 
the  court  bad  failed  to  instruct  said  jury 
upon  matters  which  they  should  have  been 
fully  instructed,  did  find  an  erroneous  ver- 
dict, and  such  verdict  was  by  said  Jury 
found,  it  is  hereby  ordered  that  the  same  be 
disregarded."  Plaintiffs  in  error  failed  to 
bring  before  us  the  instructions  given  by  the 
court  to  the  Jury,  so  that  we  cannot  deter- 
mine whether  or  not  they  were  erroneous  or 
insufficient,  and  they  do  not  now  contend 
that  the  trial  court  labored  under  a  mistake 
when  it  found  that  it  had  erroneously  and 
insufficiently  instructed  the  Jm-y.  We  there- 
fore conclude  that  the  Jury  were  erroneously 
ai\d  insufficiently  instructed. 

As  to  the  third  prdposition  of  plaintiffs  in 
error,  viz.,  that  the  findings  and  decree  by 
the  court  below  were  not  only  contrary  to 
the  verdict  of  the  Jury,  but  were  unsupport- 
ed by  the  evidence  and  unconscionable:  It 
will  be  observed  that,  under  the  pleadings, 
defendants  admit  that  the  several  checks, 
deeds,  notes,  and  mortgages  were  made 
without  consideration;  that  is.  defendants 
McClelland  and  Mary  Morris  only  deny  the 
second  paragraph  of  the  complaint,  leaving 
the  remainder  of  the  petition  unanswered. 
"The  answer  of  the  defendant  shall  contain: 
First,  a  general  or  specific  denial  of  each 
material  allegation  in  the  complaint  intend- 
ed to  be  controverted  by  the  defendant" 
Section  50,  Code  Civ.  Proc.  "An  answer 
must  be  responsive  to  the  bill,  to  properly 
raise  a  triable  IssUe."  ^an  Juan,  etc.,  Co.  v. 
Finch,  6  Colo.  214.  Denials  should  be  so 
specific  as  to  clearly  and  unequivocally  in- 
dicate what  the  pleader  intends  to  deny. 
D.  &  N.  O.  Construction  Co.  v.  Stout,  8  Colo. 
61,  5  Pac.  627. 

The  other  defendant,  in  the  affidavit  filed^ 
by  her  in  support  of  her  motion  to  strike 
from  the  files  the  Joint  answer  of  herself  and 
Mary  Morris,  says:  "That  in  said  answer 
she  is  represented  as  alleging  and  claiming 
that  the  plaintiff  in  this  cause  seriously  and 
permanently  injured  her  by  the  commission 
of  certain  wrongs  against  her  and  said  de- 
fendant Mary  Morris,  and  that,  in  consider- 
ation of  and  to  repair  the  said  Injuries  and 
wrongs,  $aid  plaintiff  made  a  certain  agree- 
ment with  her;  that  the  foregoing  allegations 
of  said  pretended  Joint  answer  and  other  al- 
legations therein  contained  are  unti'ue;  that 
she  has  not  been  so  injured;  that  said 
wrongs  have  not  been  committed;  and  that 
no  such  agreement  as  that  alleged  in  said 
pretended  Joint  answer  to  have  been  entered 
into  by  said  plaintiff  was  ever  made."  She 
then  filed  her  separate  answer,  wherein  she 
alleges  that  she  never  received  the  note  al- 
leged in  the  complaint  to  have  been  made 
payable  to  her,  and  there  was  no  considera- 


tion for  the  execution  of  the  note  or  mort- 
gage; that  her  codefendants  were  not  au- 
thorized by  her  to  demand  or  receive  any 
snch  note  or  mortgage;  and  that  all  things 
done  by  her  codefendants,  in  so  far  as  the 
same  purported  to  have  been  done  in  her 
behalf  on  her  account  or  for  her  benefit, 
were  done  without  any  request  or  license  on 
her  part.  It  appears  from  the  record  that 
she  was  snbpcenaed  as  a  witness  on  behalf 
of  plaintiffs  in  error.  She  was  not  called  by 
them,  and  we  must  therefore  consider  that 
her  affidavit  and  answer  were  true,  and  the 
facts  were  substantially  as  stated  therein 
and  in  so  much  of  tlie  complaint  as  is  admit- 
ted by  defendants,  becahse  of  their  failure 
to  deny  the  same.  If  defendant  in  error  in- 
jured her  as  alleged  in  the  several  writings, 
he  and  she  and  each  of  them  must  have  had 
knowledge  of  the  fact;  yet  they  both  deny 
it  upon  their  oaths,  and  no  person  is  heard 
to  aver  to  the  contrary.  If  there  was  no 
injury,  no  recompense  could  be  required.  It 
therefore  clearly  appears  that  there  was  no 
consideration  for  the  execution  of  the  several 
Instruments.  The  only  matter  which  was 
triable  was  that  of  duress.  Plaintiffs  in  er- 
ror insist  that  the  duress  was  not  proven, 
because,  forsooth,  defendant  in  error  is  the 
only  witness  who  testifies  to  the  making  of 
tlureats  and  as  to  the  Imprisonment,  while, 
upon  the  other  hand,  McClelland  and  the 
two  Morrises  testified  that  there  was  no  im- 
prisonment and  no  threats.  There  being 
three  witnesses  testifying  in  the  negative, 
and  only  one  in  the  affirmative,  It  is  said  the 
three  must  be  believed.  If  the  rule  is  as 
contended  for  by  plaintiffs  in  error,  three 
conspirators  might  at  any  time  enter  the  of- 
fice or  domicile  of  an  innocent  man,  and 
compel  him,  by  force,  threats,  intimidation, 
or  the  like,  to  acknowledge  that  he  was 
guilty  of  the  most  heinous  offenses,  or  part 
with  the  most  valuable  property,  and  then 
when  he,  as  soon  as  he  was  relieved  from  the 
duress  or  Intimidation,  repudiates  the  entire 
transaction,  and  brings  suit  to  recover  that 
which  he  parted  with,  they,  with  one  voice, 
can  proclaim  that  no  such  thing  occurred. 
They  numbering  three  and  he  but  one,  and 
a  majority  of  witnesses  creating  the  weight 
of  evidence,  the  innocent  would  be  made  to 
suffer,  and  the  -vyrongdoer  obtain  profit  there- 
by, notwithstanding  the  fact  that  the  cause 
of  the  one  was  Just,  and  the  cause  of  tlie 
three  unjust.  This,  however,  is  not  the  law. 
"The  weight  of  the  evidence  does  not  wholly 
consist  of  its  volume  nor  in  the  number  of 
witnesses  sworn."  Green,  Administrntris. 
V.  Taney,  7  Colo.  278.  3  Pac.  423.  Yet  the 
testimony  of  defendant  in  error  is  somewhat 
supported  by  the  testimony  of  his  stenogra- 
pher, who  was  in  the  adjoining  room  and 
overheard  a  portion  of  the  conversation.  He 
is  further  corroborated  by  the  circiunstances 
of  the  entire  transaction.  The  defendant  in 
error  was  of  mature  years.  Ue  bad  a  wife 
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and  a  family,  whom  he  was  bound  to  protect. 
He  had  a  lucrntire  practice  as  a  lawyer,  and 
bad  accumulated  some  property.'  He  was 
held  in  high  repute  among  bis  neighbors  and 
friends.  He  apparently  had  no  knowledge  of 
the  contemplated  visit  of  McClelland,  the 
two  Morrises,  and  their  friend  and  adviser, 
Mr.  Sabln.  Yet,  according  to  their  testi- 
mony, be  willingly,  freely,  voluntarily,  and 
graciously  sacrificed  his  domestic  happiness' 
and  his  reputation  as  a  decent  citizen,  and 
also  made,  executed,  and  delivered  unto  them 
a  deed  for  a  fourth  interest  in  two  mining 
claims;  a  check  for  $1,000  to  B.  M.  Sabln; 
a  check  for  |S0O  to  defendant  McClelland; 
a  check  for  $200  to  Dr.  Bagot;  a  check  for 
$200  to  Dr.  Atcheson; .  a  note  for  $2,000  to 
Mary  Morris,  secured  upon  his  law  library 
and  oflBce  furniture;    a  note  for  $2,100  to 

,  with  mortgage  securing  the  payment 

of  same;  a  receipt  to  McClelland  for  $50, 
which  amount  was  then  .owing  by  McClel- 
land to  defendant  In  error — thus  sacrificing 
the  result  of  the  labor  of  a  lifetime,  and  all 
of  this  in  reparation  for  an  alleged  injury 

to ,  which  she  says  and  he  says  was 

never  perpetrated,  which  could  not  tfave  been 
accomplished  without  their  knowledge,  and 
which  plaintiffs  in  error,  in  their  pleadings 
In  this  action,  do  not  aver  was  ever  commit- 
ted. Add  to  this  the  further  facts  which 
appear  from  the  record  that  the  party  who 
was  Injured,  if  any,  received  no  portion-  of 
the  money,  and  that  the  note  made  payable 
to  her  was  never  delivered  to  her,  but  re- 
mained in  the  hands  of  McClelland;  that  she 
received  none  of  the  benefits  of  the  transac- 
tion; and  that  these  people  were  acting  with- 
out authority  or  license  from  her — and  we 
can  scarcely  say  that  the  trial  court  erred  in 
finding  positively  and  aflBrmatively  that  the 
several  instruments  were  executed  without 


consldefration  and  that  they  were  exc«cuted 
under  duress.  The  court  saw  the  witnesses, 
heard  the  testimony,  and  was  as  fully  ad- 
vised as  to  the  circumstances  surrounding 
the  occurrence  as  a  Judge  presiding  at  the 
trial  could  be.  The  decree,  being  supported 
by  legal  and  competent  evidence,  will  not  be 
disturbed. 

The  other  objection  made  by  plalntifts  In 
error  Is  that  the  district  court  erred  in  the 
rejection  and  admission'  of  testimony.  Plain- 
tiffs in  error  asked  defendant  in  error  the 
following  question  upon  cross-examination  r 
"Did  you  at 'any  time  tell  Mr.  Regenniter 

that  you  had  ruined :-,  and,  if  so,  when 

did  you  tell  him?"  This  was  objected  to, 
and  the  objection  sustained.  This  question 
was  Immaterial  and  improper."  It  was  not 
alleged  In  any  of  the  pleadings  that  the  in- 
struments In  question  were  executed  by  de- 
fendant In  error  because  of  his  circulating 

false  reports  in  relation  to ,  and,  as  we 

have  seen,  It  was  admitted  in  the  pleadlugs 
that  there  was  no  truth  In  the  charges. 

The  other  questions  were  propounded  by 
defendant  in  error  to  certain  witnesses  for 
the  purpose  of  showing  the  appearance  of 
the  defendant  In  error  shortly  after  the  al- 
leged Imprisonment  and  duress.  It  appears 
from  the  testimony  that  Immediately  after 
the  execution  of  these  several  Instruments 
he  was  confined  to  his  bed  because  of  a  shock 
to  his  nervous  system,  and  any  testimony 
which  would  tend  to  show  the  mental  condi- 
tion of  the  party  immediately  after  the  trans- 
action was  material. 

Perceiving  no  error  In  the  record,  the  Judg- 
ment win  be  affirmed. 

Affirmed. 

6ABBERT,  0.  J.,  and  GODDARD,  J„  con- 
cur. 


Digitized  by 


Google 


778 


81  PA0IF10  REPOHTBtt. 


(Or. 


<47  Or.  M)  ,  , 

BARRINGBB  r.  LODER  et  al» 
(Snpreme   Coart  of  Oregon.     July   17,   1905.) 
\.  Neootiabub  Papib— Notx  and  Mobtgaob 

—   PUBCHASEB      OF      LOST      InSTBUMKNTS  — 

RionTs  or  as  to  Pbiob  Indovsex— Notiob— 
Recobdino  Act. 

Where,  before  pnrchaslog  a  note  and  mort- 
gaee,  the  buyer  is  advised  by  the  seller  that 
the  papers  are  lost,  be  is  thereby  put  on  ia- 
qniry  as  to  the  true  ownership,  and  buys  at  his 
peril,  unless  not  required  to  look  beyond  the 
record;  and  it  is  immaterial  that  he  buys  with- 
out knowledge  of  a  prior  indorsee's  right  or 
title. 

2.  Save— AssioNUENT  or  Note  and  Mobt- 
OAOE— Method— Bt  Indobsbuent— Valid- 
ity OF— Statutobt  Oonbtbuctiow.   , 

B.  &  O.  Comp.  i  5362,  provides  that  mort- 
gages "may"  be  assigned  by  an  instrument  in 
writing,  and  recorded,  etc. '  Section  5363  pro- 
vides that  every  assignment  of  mortgages 
"shall"  be  recorded,  etc.  Section  5368  pro- 
vides that  no  mortgage  shall  be  satisfied  except 
by  the  person  appearing  oYt  the  records  to  be 
the  owner  thereof.  These  sections  were  enact- 
ed in  1895.  when  sectiop  5867,  adopted  la  1889, 
was  in  force,  providing  that  a  note  secured  by 
mortgage  on  real  property  could  be  transferred 
by  indorsement,  and,  if  the  mortgage  was  re- 
corded, the  same,  on  payment  of  the  note,  may 
be  discharged  of  record  by  the  owner  of  the 
note  by  proving  the  fact  to  the  satisfaction  of 
the  recorder  and  delivering  the  note  to  such 
officer.  Further  provision  Is  made  for  record- 
ing of  certificate  of  ownership  and  note,  such 
entry  to  have  the  effect  of  releasing  the  mort- 
gage. The  act  of  1895,  the  emergency  clause 
of  which  declares  that  it  was  adopted  because 
there  existed  no  statute  for  the  recording  of 
assignments  of  mortgages,  maices  no  express  re- 
peal of  said  section  5367.  Beld,  that  the  emei^ 
gency  clause  and  the  use  of  the  word  "may" 
fn  section  5362  evidenced  a  design  not  to  re- 

rl  section  5367,  the  act  simply  prescribing, 
section  5368,  the  method  for  recording  as- 
signments by  separate  writing;  and  hence  an 
assignment  by  indorsement  of  the  mortgage 
note  is  valid. 

Appeal  from  Circuit  Court,  Clackamaa 
Cotinty;   Thomas  A.  McBride,  Judge. 

Action  by  Margaret  Barringer  against 
John  W.  Loder  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

O.  D.  Latonrette,  for  appellants.  Charles 
J.  Scbnabel  and  J.  B.  Ofner,  for  respondent 

WOLVBBTON,  0.  J.  This  Is  a  mortgage 
foreclosure.  A  decree  taavlng  been  rendered 
favorable  to  plaintiff,  the  defendants  Hay- 
den  appeal. . 

On  January  25,  1901,  W.  B.  Hayden  pur- 
chased for  the  consideration  of  $1,600,  from 
William  Barringer,  certain  realty  situate  in 
Clackamas  county,  and  a  deed  was  duly  ex- 
ecuted and  delivered.  Six  hundred  dollars 
of  the  purchase  price  was  paid  down,  and 
for  the  balance  of  $1,000  Hayden  and  his 
wife  executed  and  delivered  to  Barringer 
their  Joint  and  several  promissory  note,  pay- 
able to  his  order  three  years  after  date,  and 
executed  and  delivered  to  Barringer  their 
mortgage  upon  the  premises  to  secure  the 
payment  of  such  note.  This  mortgage  was 
recorded   February   IStb  following.    AlK>ut 

*Behearlnc   denied   August   28,  UOt. 


the  time  of  the  transfer,  Barringer  and  wife; 
the  latter  being  the  plaintiff  liereln,  who 
were  then  living  at  Rock  Springs,  Wyo.,  liad 
a  separation,  and  by  agreement  between 
them,  whereby  they  divided  op  their  prop- 
erty, this  note  and  mortgage  were  to  I>e- 
come  the  IndlTlduai  property  of  the  wife. 
The  note  yvas  accordingly  indorsed  by  the 
husband,  and  Ixtth  Instruments  transferred 
and  delivered  to  the  wife.  Mrs.  Barringer 
testifies  that  the  consideration  she  gave  for 
the  note  and  mortgage  was  her  interest  in  a 
restaurant  and  in  the  cash  they  then  had  in 
the  l>ank,  amounting  to  eight  or  nine  hun- 
dred dollars.  This  was  amply  sufficient  to 
uphold  the  transfer.  These  negotiations  an- 
pear,  so  far  as  the  record  shows,  to  have 
been  actual  and  bona  fide,  and,  if  the  trans- 
fer of  the  documents  was  sufficient  in  law, 
Mrs.  Barringer  thereby  l>ecame  the  owner 
of  them.  In  February,  alMut  the  time  the 
mortgage  was  recorded,  Mrs.  Barringer  call- 
ed at  the  Haydens,  In  Clackamas  county,  to 
get  the  note  and  mortgage,  and,  being  ad- 
vised that  they  had  been  sent  back  to  Rock 
Springs  the  day  previous,  she  notified  them 
that  she'  was  the  owner  thereof;  that  she 
and  her  husband  had  separated,  and  that 
these  papers  had  been  turned  over  to  her 
as  her  share  of  tlie  property;  and  she  at  the 
same  time  Insisted  that  they  should  pay 
no  one  else  but  her.  This  circumstance  is 
not  denied  by  Mrs.  Hayden,  although  she 
was  a  witness  in  the  case.  Mr.  Hayden 
leaves  the  Impression  that  Mrs.  Barringer 
came  to  stop  the  cash  payment,  but  made  no 
specific  or  particular  claim  as  to  the  owner- 
ship of  the  note  and  mortgage,  and  gave  no 
warning  as  to  whom  the  money  should  be 
paid.  He  subsequently  admits,  however, 
that  Mrs.  Barringer  told  him  that  the  note 
had  been  Indorsed  over  to  her  by  Barringer, 
which  Information  he  had  previous  to  bis 
payment  of  the  same  to  Loder.  That  the 
Haydens  knew,  however,  the  exact  relations 
Mrs.  Barringer  sustained  to  the  paper,  al- 
most from  the  very  l>eginnlng,  Is  shown  by 
the  correspondence  between  Mrs.  Hayden 
and  Mrs.  Barringer,  of  which  Hayden  bad 
full  knowledge,  and  the  further  admissions 
of  Hayden  himself.  Besides  ttds,  there  is 
the  physical  fact  that  Hayden  paid  to  Mrs. 
Barringer  the  first  year's  Interest  by  draft 
through  the  bank,  and  whatever  payments 
they  subsequently  made.  Intended  to  l>e  in 
discbarge  of  the  note,  were  with  such  knowl- 
edge. In'  March,  1902,  Barringer,  through 
the  Commercial  Bank  at  Oregon  City,  nego- 
tiated a  sale  of  the  note  and  mortgage  to 
the  defendant  Loder  for  the  consideration 
of  $300.  That  sum  was  remitted  through 
the  bank,  less  $1  collection  and  exchange 
and  $50  paid  to  C.  D.  &  D.  C.  LatoureUe  for 
^elr  services  in  connection  with  the  negotia- 
tions. Barringer  claimed  tliat  the  note  and 
mortgage  bad  been  lost,  and  for  that  reason 
was  luable  to  produce  and  deliver  them  to 
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Loder.  Acting  -npoii  this  Information,  Loder 
testifies,  In  effect,  that  lie  went  to  the  rec-. 
ords,  and  found  the  title  of  the  mortgage  to 
be  in  Barrlnger,  there  appearing  to  have 
been  no  transfer  by  him  of  the  same  to.  any 
person;  and,  believing  that  Barrlnger  had 
n  legal  right  to  maice  a  proper  transfer  to 
liim,  whereby  he  would  obtain  a  perfect 
title,  he  completed  the  purchase.  In  this 
Connection  the  evidence  shows  that  Loder 
drew  up  the  form  of  assignment  of  the  mort- 
gage by  Barrlnger  to  him,  and  at  the  same 
time  prepared  an  affidavit  for  Barringer  to 
verify,  showing  the  loss  as  he  claimed;  but 
that  Barrlnger  would  not  sign  the  affidavit, 
and  the  sale  was  not  readily  closed  on  that 
account  About  this  Loder  testifies  further 
that,  seeing  that  Barrlnger  had  covenanted 
in  the  assignment  that  he  was  the  ovmer, 
he  conclnded  to  waive  the  affidavit  of  loss, 
and  closed  up  the  purchase.  The  assign- 
ment appears  of  date  March  7,  1902,  and 
was  recorded  on  the  18th  of  the  same 
month.  Thereafter,  about  January  21,  1903, 
Hayden  was  induced  to  make  payment  of 
the  note  in  full  to  Loder,  saving  one  year's 
Interest  of  $80,  being  the  second  to  fall  due. 
The  matter  was  considered  as  to  the  right- 
ful ownership  of  the  note  and  mortgage, 
and  Loder  agreed  to  indemnify  Hayden  to 
the  extent  of  $100  in  case  it  was  determined 
that  the  former  was  not  the  legal  owner. 
In  order  to  obtain  the  money  with  which  to 
pay  Loder,  the  Haydens  borrowed  $800  of 
the  defendant  Elvira  D.  Fellows,  and  $200 
from  Catherine  Miller,  giving  them  mort- 
gaged npon  the  premises  to  secure  these 
amounts.  TJpon  receiving  the  money,  Loder 
assumed  to  cancel  the  Barrlnger  mortgage  of 
record.  The  circuit  court  foreclosed  these 
latter  mortgages,  declaring  them  to  be  first 
liens  upon  the  premises,  and  subordinating 
the  plaintiffs  lien  thereto,  on  the  ground  that 
they  were  acquired  without  notice  of  plaln^ 
tiff's  rights. 

Tbe  cardinal  question  presented  here  Is, 
who  acquired  the  better  title  to  the  note  and 
mortgage  in  suit,  the  plaintiff  or  Loder?  If 
the  former,  Hayden  was  not  legally  justified 
in  making  the  payment  to  Lpder,  and  such 
payment  did  not  operate  to  discbarge  the 
debt,  so  that  the  mortgage  remains  as  a  sub- 
sisting lien  upon  the  property,  although  Loder 
has  assumed  to  cancel  it  of  record.  The  pay- 
ment was  made  by  Hayden,  as  we  have  seen, 
with  absolute  knowledge  of  Mrs.  Barringer's 
claim  and  rights  in  the  premises,  and  the 
status  of  the  parties  concerned  is  thus  far 
unmistakably  ascertained.  Loder's  advice 
from  Barrlnger  that  the  note  was  lost  be- 
fore his  purchase  was  sufficient  to  put  him 
upon  Inquiry  as  to  the  true  ownership  of 
the  paper,  and  he  bought  at  his  peril,  un- 
less he  was  not  required  to  look  farther  than 
the  record  to  ascertain  who  appeared  there 
to  be  the  owner.  This  proposition,  we  think, 
will  not  be  denied.    Aside  from  the  mort- 


gage consideration,  it  seems  clear  that,  if  a 
person  assumes  to  purchase  lost  negotiable 
paper,  and  it  subsequently  transpires  that 
some  one  else  besides  the  party  pretending 
to  sell  has  acquired  title  by  previous  indorse- 
ment from  the  rightful  owner,  he  will  not 
get  any  title  by  his  purchase,  because  the 
vendor  wouJd  have  none  to  sell,  and  it  would 
make  no  difference  that  he  purchased  with- 
out notice  or  knowledge  of  the  indorsee's 
right  or  title  in  the  premises.  The  indorsee 
would  incon trove rtlbly  have  acquired  a  bet- 
ter title,  and  could  maintain  it  as  against 
any  effort  on  the  part  of  the  would-be  pur- 
chaser to  show  that  he  obtained  his  Interest 
bona  fide,  and  without  knowledge  of  the  in- 
dorsement. If  the  party  assuming  to  sell 
has  no  title  to  the  paper,  he  cannot  transfer 
any,  and  the  purchaser  of  lost  paper  must 
buy  at  his  peril.  Thus  is  the  status  of  Loder, 
under  the  facts,'  also  estaUlshed,  and  he 
cannot  strengthen  his  title  behind  the  shield 
of  a  purchaser  or  owner  without  notice,  be- 
cause he  only  purchased  such  title  as  Bar- 
rlnger had  at  the  time,  unless,  as  has  been 
observed,  he  was  warranted  In  relying  solely 
upon  the  record  title.  The  appellants  base 
the  right  of  Loder  to  rely  upon  the  record  and 
their  right  to  discharge  by  payment  to  him 
upon  sections  5362  and  5363  of  B.  &  C.  Oomp., 
It  being  insisted  that  a  mortgage  cannot  be 
Otherwise  assigned  or -transferred  than  as  by 
these  sections  prescribed.  The  first  section 
provides,  in  effect,  that  mortgages  may  be  . 
assigned  or  transferred  by  an  assignment  in 
writing,  executed  and  acknowledged  with  the 
same  formalities  as  deeds  and  mortgages, 
etc.,  and  the  second  that  every  assignment 
of  a  mortgage  shall  be  recorded  at  full 
length,  and  reference  shall  be  made  to  the 
book  and  page  containing  such  assignment 
upon  the  margin  of  the  mortgage  reccH^. 
The  word  "may,"  where  appearing  In  the 
former  section,  it  is  urged,  should  be  con- 
strued as  mandatory,  and  to  mean  "shall" 
or  "must,"  thus  precluding  and  invalidating 
any  other  form  of  assignment  These  sec^ 
tlons  were  enacted  In  1895,  with  two  others, 
one  being  section  5368  of  the  Code,  and  the 
other  the  emergency  clause,  which  latter 
shows  why  the  act  was  adopted.  It  was  be- 
cause it  had  been  determined,  among  other 
things,  by  the  decisions  of  this  court,  that 
there  were  no  provisions  In  the  statute  for 
the  recording  of  assignments  of  mortgages. 
Section  5368,  supra,  provides  that  no  mort- 
gage upon  real  estate  shall  be  satisfied  or 
released  so  as  to  free  the  property  from 
the  lien  of  the  mortgage  except  by  the  per- 
son appearing  upon  the  records  to  be  the 
owner  thereof,  and  that  a  satisfaction  or 
release  of  such  mortgage  by  a  party  so  ap- 
'  pearing  to  be  the  owner  or  holder  should  op- 
erate to  free  the  property  of  the  lien  so  far 
as  it  affects  subsequent  purchasers  and  in- 
dorsees for  value,  without  notice.  Prior  toi 
the  enactment  of  this  statute  there  existeMC 
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another,  being  Bectl<m  6367,  Id.,  adopted  in 
1889,  which  provides,  In  effect,  that  whenevCT 
a  promissory  note  secured  by  a  mortgage  on 
real  property  shall  be  transferred  by  indorse- 
ment, without  formal  assignment,  and  such 
mortgage  shall  have  been  duly  recorded,  the 
same,  upon  payment  of  the  note,  may  be 
discharged  of  record  by  the  owner  or  holder 
of  the  note  making  and  filing  with  the  record- 
er or  county  clerk,  as  the  case  may  be,  a 
cprtiflcate,  duly  verified  by  his  oath,  declar- 
ing, in  substance,  that  he  Is  the  owner  and 
holder  of  the  note  secured  by  the  mortgage 
by  indorsement)  and  that  said  note  has  been 
fully  paid,  and  by  proving  the  fact  to  the 
satisfaction  of  the  recorder  or  clerk  and  de- 
livering the  note  to  that  officer.  Further 
provision  is  made  for  recording  the  certifi- 
cate and  note  and  making  a  notation  thereof 
upon  the  recorded  mortgage,  which  entry, 
Jt  is  declared,  shall  have  the  effect  of  a  deed 
of  release  of  the  mortgage.  The  act  of  1895 
makes  no  express  repeal  of  this  statute,  and 
it  must  remain  operative,  unless  the  provi- 
sions of  the  former  are  repugnant  thereto; 
but  we  take  it  that  there  was  no  design  to 
repeal  it,  and  this  Is  evidenced  by  the  use 
of  the  word  "may"  in  section.  5362,  and  the 
emergency  clause  to  which  attention  has 
been  called.  .When  these  statutes  were 
enacted,  an  Indorsement  of  a  note  bad  been 
long  recognized  as  carrying  with  it  the 
moi-tgage  given  to  secure  its  payment,  as  the 
latter  was  regarded  but  an  incident  to  the 
debt.  Roberts  v.  Sutherlln,  4  Or.  219;  Bam- 
berger V.  Geiser,  24  Or.  204,  33  Pac.  606. 
The  act  of  1889  Is  In  express  recognition  of 
this  manner  of  assignment,  and  it  provides 
an  appropriate  method  of  satisfying  the  mort- 
gage of  record  by  the  assignee  or  Indorsee 
of  the  note.  When  the  Legislature  came  to 
the  enactment  of  the  subsequent  statute,  it 
very  properly  used  the  word  "may"  with 
reference  to  an  assignment  by  separate  writ- 


ing, still  recognizing  the  right,  as  it  bad 
formerly  done,  to  assign  by  Indorsement  of 
the  note.  .When  it  comes  to  the  manner  of 
recording  the  assignment,  the  word  "shall"  is 
used.  Why  use  the  word  "may"  in  one  sec- 
tion and  "shall"  in  the  succeeding  one?  The 
relationship  Indicates  an  intendment  that 
there  should  be  a  distinction  in  their  ap- 
plication in  practice,  and  this  is  re-enforced 
by  the  legislative  declaration  that  the  act  of 
1895  was  adopted  because  there  existed  no 
statute  for  the  recording  of  assignments  of 
mortgages.  Assignments  in  the  method  des- 
ignated then  could  be  made  before  the  stat- 
ute as  well  as  by  assignment  of  the  note,  and 
the  act  simply  prescribes  that  this  may  still 
be  done  by  that  method,  but  that  such  as- 
signments shall  be  recorded  In  the  manner 
pointed  out  This  construction  is  in  har- 
mony with  the  settled  rule.  The  intention  of 
the  Legislature  is  manifest,  and  the  words 
should  be  given  theh:  ordinary  acceptation 
and  meaning.  Say  the  learned  authors  of 
the  American  and  English  Encyclopedia  of 
Law  (2d  Ed.;  vol.  20,  p.  237):  "In  a  statute 
the  word  'may'  can  be  construed  in  a  manda- 
tory sense  only  where  such  construction  is 
necessary  to  give  effect  to  the  dear  policy 
and  intention  of  the  Legislature;  and  where 
there  is  nothing  in  connection  with  the  lan- 
guage nor  in  the  sense  or  policy  of  the  pro- 
visicm  to  require  an  unusual  Interpretation, 
its  use  is  merely  permissive  and  discretion- 
ary." The  text  is  supported  by  numerous  au- 
thorities, and  the  principle  has  been  recog- 
nized by  this  court  Real  Estate  Associa- 
tion T.  Portland,  23  Or.  109,  31  Pac.  482. 
It  is  clear,  therefore,  that  Loder  acquired 
no  title  by  virtue  of  his  assignment  from  Bar- 
ringer,  and  that  Hayden's  payment  to  him 
was  not  effective  to  discharge  the  obligation 
as  against  Mrs.  Barringer. 

These  considerations  affirm  the  decree  of 
the  circuit  court,  and  it  Is  so  orderedt 
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(15  Okl.  263) 

RICHARDSON  et  al.  v.  SOUTHWESTERN 
COTTON  SEED  OIL  CQ. 

(Supreme  Court  of  Oklahoma.     June  7,  1905.) 

1.  Evidence— Conclusiveness  as  to  Paety 
Offering. 

Where  a  party  voluntarily  offers  In  evi- 
dence the  record,  pleadings,  instructions,  and 
journal  entry  showing  the  final  adjudication 
of  a  former  action  between  himself  and  an- 
other party,  for  the  purpose  of  establishing  his 
defense  in  the  case  at  bar,  he  voui-hes  for  the 
authenticity,  credibility,  and  correctness  of  the 
record,  and  is  estopped  from  introducing  evi- 
dence to  impeach  the  validity  or  correctness 
.of  such  record,  and  objection  to  such  testimony 
is  properly  snstained. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  f  2442.] 

2.  Same— Weight— Lettbbb. 

Where  a  party,  to  sustain  his  defense  in- 
troduces tetters  containing  certain  statements  in 
regard  to  the  matter  at  issue,  which,  if  not  true, 
he  would  naturally  deny,  and  where  no  reply 
to  such  letters  denying  such  statements  is  in- 
troduced, such  statements  are  evidence  tend- 
ing to  show  that  they  are  true.  So  where_  there 
has  been  a  correspondence  between  parties  in 
regard  to  subject-matter,  and  one  of  the  par-  | 
ties  writes  a  letter  to  the  other,  making  state-  ; 
ments  in  regard  to  such  subject-matter  of  which 
the  latter  has  knowledge,  and  which  he  would 
naturally  deny  if  not  true,  and  where  he  whol- 
ly omits  to  answer  such  letter,  and  where  such 
letter  is  introduced  to  sustain  a  defense  inter- 
posed by  the  party  to  whom  such  letter  is  writ- 
ten, such  silence  is  evidence  tending  to  show 
that  the  statements  were  true. 

[Ed.  Note.^-For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  f  2429.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lincoln  County ; 
before  Justice  Burford. 

Action  by  the  Southwestern  Cotton  See<i 
Oil  Company  against  John  S.  Richardson  and 
others.  Judgment  for  plaintUT,  and  defend- 
ants bring  error.    Affirmed. 

This  was  an  action  originally  brought  in 
the  district  court  of  Lincoln  county  by  the 
Southwestern  Cotton  Seed  011  Company,  de- 
fendant in  error,  against  John  S.  Richardson 
and  wife,  plaintiffs  in  error,  to  foreclose  a 
real  estate  mortgage.  To  this  petition  the 
defendants  filed  an  answer  admitting  the  ex- 
ecution, acknowledgment,  and  delivery  of  the 
instrument,  and  pleading  as  their  only  de- 
fense payment.  The  plaintiff  replied  by  gen- 
eral denial.  In  order  to  sustain  the  burden 
of  proof  which  rested  upon  the  defendants 
under  tlie  plea  of  pajnuent,  tliey  introduced 
the  pleadings,  Instructions,  verdict,  and  jour- 
nal entry  in  a  case  which  had  previously  been 
tried  in  the  district  court  of  Lincoln  county, 
and  affirmed  by  the  Supreme  Court  of  the  ter- 
ritory, wherein  the  Bank  of  Stroud  was  plain- 
tiff, and  the  defendants  and  the  plaintiff  in 
this  case. were  defendants.  70  Pac.  20.5.  Un- 
der the  record  as  thus  introduced  in  evidence 
by  the  defendants,  the  court  held  that  the  de- 
fendants in  the  case  at  bar  were  bound  by 
the  findings  in  that  case,  and  that  the  ver- 
dict tn  that  case  estopped  the  defendants  in 


this  case  from  claiming  payment;  and  the 
court  directed  the  Jury  to  find*  a  verdict  in 
favor  of  the  plaintiff  for  the  amount  due  on 
the  note  and  mortgage  described  in  the  peti- 
tion, and  ordered  a  foreclosure,  to  which  ac- 
tion the  defendants  excepted.  Motion  for 
new  trial  was  filed  in  due  time,  considered, 
and  overruled,  and  Judgment  rendered  on  the 
verdict,  to  which  action  the  defendants  ex- 
cited, and  bring  the  case  here  for  review 

A.  J.  Rittenhouse  and  E.  A.  Foster,  for 
plaintiffs  in  error.  Hoffman  &  Embey  and 
Flynn  &  Ames,  for  defendant  in  error. 

IRWIN,  J.  (after  staOng  the  facts).  A 
careful  examination  of  the  pleadings,  instruc- 
tions, verdict,  and  journal  entry  in  the  case 
of  Bank  of  Stroud  against  the  parties  to  this 
case,  as  introduced  in  evidence  by  the  defend- 
ants in  this  case,  will  show  that  the  conten- 
tion in  that  case  was  that  the  Bank  of  Stroud 
lud  advanced  money  to  operate  a  gin  at  Dav- 
enport, on  which  the  plaintiff  in  this  cose 
held  a  mortgage ;  that  it  was  agreed  that  the 
seed  from  this  gin  should  be  shipped  by 
Richardson  to  the  oilmill,  and  that  the  oil- 
miU  or  oilmill  txmipany,  who  is  iilaliitiff  in 
this  case,  should  retain  out  of  the  proceeds 
of  the  cotton  seed  so  shipped  to  them  by 
Richardson  the  sum  of  $5  per  ton,  and  remit 
the  balance  to  the  Bank  of  Stroud ;  and  that 
in  the  event  that  Richardson,  at  the  end  of 
the  season,  had  paid  the  Bank  of  Stroud  iu 
full,  the  oil  company  should  then  remit  tliis 
$5  per  ton,  and  apply  it  on  Richardson's  in- 
debtedness, but  if.  Richardson  had  not  paid 
the  bank  in  full,  then  the  oil  company  should 
pay  over  this  $5  per  ton  to  the  Bank  of 
Stroud.  The  evidence  on  the  trial  of  the 
Bank  of  Stroud  Case  showed  that  the  $5  per 
ton  held  by  the  oil  company  was  between 
$400  and  $000,  and  the  jury  returned  a  ver- 
dict against  the  oil  company  for  $500;  being 
the  amount  in  defendant's  hands  which  was 
to  be  applied  on  Richardson's  debts  In  the 
event  it  did  not  go  to  the  Bank  of  Stroud. 
Richardson  claimed  in  that  case  that  the 
agreement  was  practically  that  as  stated  by 
the  Bank  of  Stroud,  with  the  exception  that 
he  denied  that  the  $5  per  ton  was  to  be  paid 
by  tlie  oil  company  to  the  Bank  of  Stroud  on 
any  shortage  or  indebtedness  of  his,  but 
claimed  that  it  was,  in. any  event,  to  be  ap- 
plied on  his  mortgage  indebtedness.  The  ver- 
dict of  the  jury  was  in  favor  of  the  Bank  of 
Stroud  and  against  the  oil  company  for  $500, 
thus  sustaining  the  contention  of  the  Bank 
of  Stroud  as  to  the  agreement  under  which 
the  oil  company  retained  this  $5  per  ton  on 
the  price  of  the  seed.  The  judgment  of  the 
court  was  in  accordance  with  the  verdict  of 
the  Jury.  From  this  judgment  the  oil  com- 
pany appealed  to  the  Supreme  Court  of  the 
territory,  and  the  case  was  affirmed  (12  Okl. 
168,  70  Pac.  203),  whereupon  the  oil  company 
paid  the  Judgment. 
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Now,  we  take  It  that  wben  tbe  defendants 
In  this  case'  voluntarily  Introduced  as  evi- 
dence to  sustain  their  defense  of  payment  the 
record  In  the  case  of  the  Bank  of  Stroud 
against  Richardson  and  the  oil  company,  they 
vouched  for  the  authenticity,  competency,  and 
credibility  of  that  record,  and  they  cannot 
now  be  heard  to  question  the  correctness  of 
the  Judgment  in  that  case.  An  examination 
of  Ihe  record  will  show  that  In  the  reply  of 
the  Bank  of  Stroud,  <^ntaiued  in  the  record, 
this  statement  is  made:  "That  the  amount 
reserved  by  defendant  Southwestern  Cotton 
Seed  Oil  Company  of  $5  per  ton  on  the  mar- 
ket price  of  said  cotton  seed  should  first  be 
applied  to  whatever  balance,  if  any,  was  due 
plaintiff  on  account  of  money  so  advanced 
and  the  said  interest  thereon,  and,  if  the  said 
amount  so  reserved  by  said  defendant  South- 
western Cotton  Seed  Oil  Company  should  be 
insufficient  to  pay  said  balance,  then  defend- 
ants were  to  pay  same  out  of  other  funds; 
and,  if  there  should  be  no  balance  due  to  said 
plaintiff  upon  the  said  final  settlement,  then 
said  defendant  Southwestern  Cotton  Seed  Oil 
Company  should  retain  the  amount  so  re- 
served by  It,  and  apply  the  same  on  the  mort- 
gage indebtedness  owing  by  the  said  J.  S. 
Richardson  to  the  said  Southwestern  Cotton 
Seed  Oil  Company."  This  statement,  being 
in  the  pleadings  in  that  case,  and  being  de- 
nied by  the  defendants  in  that  case,  was  one 
of  the  Issues  to  be  tried  by  the  jury;  and 
when  the  defendants  in  this  case  introduced 
that  record  and  the  findings  of  that  Jury, 
which  have  become  final  by  being  affirmed  by 
the  Supreme  Court,  we  think  they  are  es- 
topped from  denying  that  that  was  the  agree- 
ment between  the  parties.  While  It  is  true 
that  this  statement  is  contained  in  the  reply 
of  the  plaintiff,  and  is  not  a  pleading  drawn 
or  authorixed  by  the  defendants  in  this  case, 
neverthetess  it  is  a  part  of  the  evidence  vol- 
untarily Introduced  by  defendants  in  this 
case  to  sustain  their  defense.  There  is  no 
claim  in  the  pleadings  or  in  the  evidence  in 
this  case  that  any  payment  of  this  mortgage, 
or  any  part  of  it,  was  made  by  the  defendants 
In  any  other  manner  than  that  described  in 
the  record  in  the  Case  of  the  Bank  of  Stroud; 
that  Is,  that  the  payment  made  by  them  was 
by  the  amount  retained  in  that  case  by  the 
cotton  seed  oil  company  for  cotton  seed  fur- 
nished them  by  Richardson,  and  retained  by 
them  in  making  their  remittances  to  the 
Bank  of  Stroud  under  the  arrangement  de- 
scribed In  the  pleadings  in  that  case.  Now, 
it  seems  to  us  the  whole  question  is,  was  this 
credit,  which  was  apparently  in  the  hands  of 
the  cotton  seed  oil  company  in  the  account  of 
Richardson  with  them,  an  absolute  payment 
upon  this  mortgage,  or  was  it  dependent  upon 
the  outcome  of  the  litigation  between  the  de- 
fendants and  the  Bank  of  Stroud?  It  seems 
to  us  that  the  defendant  Richardson  has  in- 
troduced the  evidence  which  clearly  supports 
the  contention  of  the  cotton  seed  oil  company 


that  this  credit  was  to  be  applied  only  upon 
condition  that  the  litigation  then  pending  be- 
tween the  Bank  of  Stroud  and  these  defend- 
ants should  determine  that  nothing  was  due 
from  Richardson  to  the  Bank  of  Stroud, 'and 
we  think  that  the  assignment  of  error  that 
the  court  excluded  the  oral  testimony  of 
Richardson  as  to  what  the  agreement  was  be- 
tween him  and  the  cotton  seed  oil  company 
as  to  the  balance  in  their  hands  was  not  well 
taken,  for  the  reason  that  the  pleadings  in 
the  Case  of  the  Bank  of  Stroud  clearly  sets 
up  what  the  contention  of  the  different  par- 
ties was  as  to  this  matter,  and  the  verdict  of 
the  Jury  and  the  decision  of  the  court,  when 
affirmed  by  the  Supreme  Court  on  appeal, 
was  conclusive,  and  that  the  court  was  cor- 
rect in  excluding  any  evidence  on  the  part  of 
Richardson  tending  to  impeach,  vary,  or  con- 
tradict that  record  as  introduced  by  him. 
Then,  again,  we  find  In  this  record  that  sev- 
eral letters  written  by  the  plaintiff  to  Rich- 
ardson were  Introduced  by  the  defendant.  A 
quotation  from  one  of  these  letters  so  intro- 
duced by  Richardson  is  as  follows:  "You 
understand  of  course,  that  this  credit  of 
$014.40  is  Involved  In  the  litigation  with  the 
Bank  of  Stroud,  and  we  will,  of  course,  ex- 
pect to  be  protected  on  that"  The  date  of 
this  letter  was  December  21,  1900.  And 
again  In  the  record  we  find  the  following 
from  a  letter  dated  .July  30,  1902,  from  the 
oilmiU  company  to  Richardson:  "You  win 
remember  that  in  our  effort  to  befriend  you 
we  became  entangled  In  a  lawsuit  over  this 
matter,  and  that  there  Is  npw  a  Judgment  of 
$500  against  us.  With  your  knowledge  and 
consent  the  money  received  out  of  that  sea- 
son's business  has  been  held  to  await  the  re- 
sult of  this  lawsuit,  and  we  will,  of  course, 
expect  you  to  pay  whatever  our  losses  may 
be  on  that  account,  all  of  which  yon  have  un- 
derstood all  the  time.  I  therefore  don't  think 
you  should  want  the  mortgage  released  until 
the  Indebtedness  has  beeq  finally  discharged. 
As  yoh  knew  at  the  time,  no  credit  was  made 
on  the  mortgage  indebtedness,  owing  to  the 
pendency  of  the  lawsuit.  As  soon  as  that 
matter  has  been  settled  up  we  will  take 
pleasure  In  releasing  the  mortgage."  Rich- 
ardson voluntarily  offered  these  letters  in  ev- 
idence, and  does  not  offer  any  replies  or  any 
denial  that  the  position  maintained  in  these 
letters  was  not  true.  In  fact,  the  record  fails 
to  show  any  denial  of  this  position.  Also  we 
find  a  letter  Introduced  by  the  defendant 
Richardson,  received  by  blm  from  the  cotton 
seed  oil  company,  which  reads  as  follows: 
"Oklahoma  City,  Okla.,  Oct  16,  1902.  Mr.  J. 
8.  Richardson,  Chandler,  O.  T. — ^Dear  Sir: 
As  you  have  doubtless  heard,  the  Supreme 
Court  affirmed  the  Judgment  In  favor  of  the 
Bunk  of  Stroud  against  the  Ollmlll  for  $500.00 
and  we  have  paid  the  Judgment  Will  you  be 
In  a  position  now  to  pay  this  amount  or  wlU 
you  prefer  to  have  an  ext«islon  of  time  on 
It?  We  shall  be  glad  to  accommodate  you  in 
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any  reasonable  way  regarding  the  matter. 
Please  let  as  hear  from  you  promptly,  and 
oblige,  Yours  truly,  0.  B.  Ames."  Now,  the 
defendants  introduced  all-  of  these  letters  as 
tending  to  prove  their  case,  and  it  is  apparent 
that  the  only  claim  of  payment  relied  uiwn 
by  the  defendants  was  the  balance  of  $614.40 
showed  to  have  been  on  the  books  of  the  com- 
pany. This  is  apparent  from  the  statement 
of  counsel  for  the  defendants  In  the  court  be- 
low, as,  in  answer  to  the  question  of  the 
court,  "Do  you  contend  he  is  entitled  to  cred- 
its other  than  those  mentioned  in  the  $014?" 
Mr.  Bittenhouse  answered,  "No;  but  I  want 
to  show  that  it  was  paid  out  of  the  proceeds 
of  another  business."  These  letters  have 
been  introduced  by  the  defendants  to  sustain 
their  defense,  but  the  defendants  have  wholly 
failed  to  offer  In  evidence  any  letters  or  let- 
ter from  them  to  appellee  wherein  they  dis- 
pute the  cotrectness  of  the  statement  con- 
tained In  the  above  communications,  or  Inter- 
pose any  objection  thereto.  The  silence  of 
the  defendants  relative  to  the  manner  of  ap- 
plying the  credit  fund  withheld  by  appellee, 
awaiting  the  result  of  the  litigation  with  the 
Ban):  of  Stroud,  was  an  Incident  that  the 
court  might  have  properly  concluded  to  1)6  an 
acquiescence  and  submission. 

But  It  is  contended  by  the  defendants 
that  the  Case  of  the  Bank  of  Stroud  cannot 
be  treated  as  res  adjudicata,  for  the  reason 
that  in  this  case  one  of  the  defendants  was 
not  a  party  to  that  case;  but  we  take  It 
that,  where  the  parties  defendant  are  not 
identical  with  the  parties  defendant  to  an- 
other action  Involving  the  same  question,  yet 
where  all  the  parties  Join  in  offering  In  evi- 
dence In  support  of  their  defense  the  record 
and  Judgment  In  a  former  case,  they  are 
all  equally  bound  by  that  Judgment.  And  we 
think  this  assignment  of  error  is  not  avail- 
able here  for  another  reason,  and  that  Is  that 
nowhere  in  record  does  It  appear  that  any 
objection  was  made  to  the  introduction  of 
this  testimony  by  the  defendant  Martha 
Hichardson.  Nowhere  in  the  trial  was  It 
called  to  <the  attention  of  the  court  that  such 
evidence  was  not  competent  as  against  her, 
although  she  wns  present  and  represented 
by  the  same  counsel  as  the  other  defendant, 
and  must  have  been  cognisant  of  all  that 
took  place  in  that  trial,  and,  further,  that  in 
the  motion  for  new  trial  this  question  Is  not 
raised,  and  Is  raised.  If  raised  at  all,  for  the' 
first  time  by  the  brief  of  counsel  for  plain- 
tiffs In  error  In  this  court;  and;  under  the 
oft-repeated  and  well-recognized  rule  of  this 
court,  such  assignments  of  error  will  not  be 
considered  by  this  court.  We  take  the  rule 
to  be  well  established  that  where  a  party,  to 
sustain  his  defense.  Introduces  letters  writ- 
ten to  him  by  the  opposite  party,  and  these 
letters  contain  stlttements  concerning  the 
matter  in  litigation,  and  statements  which 
are  at  variance  with  his  present  contention, 
and  no  reply  Is  made  to  these  statements, 


and  no  denial  is  made  thereof,  such  fact  of 
want  of  denial  Is  evidence  tending  to  show 
that  the  statements  w^re  true.  In,  Penno  v. 
Weston,  31  Xt  345,  the  court,  speakhig  by 
Justice  Aldls,  said:  "The  omission  of  a  par-  ' 
ty  to  reply  to  statements  in  a  letter  about 
'  which  he  has  knowledge,  and  which,  if  not 
true,  he  would  naturally  deny  when  he  re- 
plies to  other  parts  of  the  letter.  Is  evidence 
tending  to  show  that  the  statements  so  made 
and  not  denied  are  true.  So,  where  there 
has  been  a  correspondence  between  parties 
in  regard  to  some  subject-matter,  and  one 
of  the  parties  writes  a  letter  to  the  other, 
making  statements  In  regard  to  such  subject- 
matter,  of  which  the  latter  has  knowledge, 
and  which  he  would  naturally  deny  If  not 
true,  and  be  wholly  omits  to  answer  such 
letter,  such  silence  is  admissible  as  evidence 
to  show  the  statements  to  be  true."  In  St. 
Joseph  Hydraulic  Company  v;  Globe  Tissue 
Paper  Company  (Ind.  Sup.)  69  N.  E.  905,  the 
court  said:  "There  are  'circumstances,  how- 
ever, under  which  unanswered  letters  are 
competent  evidence  of  admission  by  acquies- 
cence of  the  statements  therein  contained., 
•  •  ♦  The  letter  under  consideration  in- 
formed appellant  of  the  terms  and  condi- 
tions upon,  and  purpose  for  which,  the  check 
for  $500  was  sent.  Appellant  did  not  return 
the  check,  or  refuse  to  accept  same,  or  make 
any  objection  to  or  denial  of  the  statements 
In  said  letter,  but  received  the  money  on  the 
check,  thus  acting  upon  the  letter.  Under 
such  circumstances,  it  Is  clear  from  the  au- 
thorities last  cited  that  the  letter  and  check 
were,  admissible."  In  the  case  of  Taylor  v. 
Butters  &  Peters  Satt  &  Lumber  Company 
(Mich.)  61  N.  W.  5,  the  court,  passing  upon 
a  charge  to  the  'Jury  which  was  objected  to 
on  the  part  of  the  appellant,  and  assigned 
as  error  In  the  appellate  court,  and  there 
held  not  to  be  well  taken,  say:  "Upon  this 
subject  the  court  instructed  the  Jury  that  If 
they  found  that  the  defendant  rendered 
monthly  statements  showing  its  measure- 
ments, and  accompanied  each  statement  with 
a  check  for  the  amount  shown  to  be  due  by 
them,  and  that  plaintiff  received  these  with- 
out objection,  and  remained  for  any  consid- 
erable time  silent,  appropriating  the  proceeds 
without  objection  to  the  measurements,  he 
would  be  estopped  by  such  silence  from  aft- 
erwards questioning  them.  In  the  absence  of 
fraud  or  mutual  mistake." 

Now,  it  is  apparent  from  these  letters  In-  • 
troduced  by  the  defendant  that  he  was 
aware  of  the  fact  that  the  cotton  seed  oil 
company  believed  and  understood  their  ar- 
rangement and  agreement  to  be  that  they 
were  to  retain  this  $5  per  ton  on  cotton  seed 
to  await  the  action  of  the  litigation  between 
the  Bank  of  Stroud  and  themselves,  and  that. 
In  the  event  a  Judgment  was  found  against 
them  and  in  favor  of  the  Bank  of  Stroud, 
this  credit  on  their  books  in  favor  of  Rich- 
ardson was  to  be  paid  by  them  to  the  Bank 
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of  Strond,  and  was  then  not  to  be  a  credit 
upon  the  mortgage  Indebtedness.  This  un- 
derstanding is  made  s6  plain  by  tliese  letters 
as  to  be  beyond  all  question.  .Xow,  we  take 
it  that  when  the  defendant  Richardson  re- 
ceived these  letters,  and  was  apprised  of 
their  understanding  of  the  contract,  and  re- 
uiained  silent,  and  led  them  to  believe  by  his 
silence  that  that  was  the  true  construction 
and  understanding  of  the  contract,  and  when 
he  has  introduced  the  proof  of  this  fact  him- 
self, he  is  now  estopped  from  denying  that 
that  was  the  true  contract. 

Now,  as  to  the  Case  of  the  Bank  of  Stroud 
being  a  bar  to  this  case,  we  think  the  true 
rule  in  such  cases  is  laid  down  by  the  Su- 
preme Court  of  Minnesota  in  the  case  of 
Dixon  v.  Merritt,  21,  Minn.  196,  where  the 
court  say:  "Without  undertaking  to  lay 
down  any  general  rule,  applicable  to  all  cas- 
es, by  which  to  determine  what  questions 
are  and  what  are  not  settled  by  a  former  ad- 
JudicaticM].  it  will  be  sufficient  for  the  pur- 
poses of  this  case  to  say  that,  in  order  that 
a  judgment  in  a  former  action  should  bind 
parties  and  privies  by  way  of  estoppel  in  a 
subsequent  action,  it  must  have  directly' de- 
cided a  point  which  was  material  in  such 
former  action,  and  is  in  litigation  in  the  lat- 
ter." That  the  same  identical  question  be- 
ing litigated  in  this  case  was  litigated  in  the 
Case  of  the  Bank  of  Stroud  is  apparent  by 
the  Instructions  of  the  court  in  that  case, 
quoted  in  this  record.  The  issue  was  wheth- 
er or  not  the  oilmill  company  should  be  re- 
quired to  pay  over  to  the  Bank  of  Stroud  the 
$5  per  ton  balance  in  its  bands.  The  instruc- 
tion is  as  follows:  "It  appears  from  the  un- 
controverted  evidence  that,  during  the  period 
that  the  bank  was  advancing  money  to  pur- 
chase cotton  at  Richardson's  gin,  the  oil  com- 
pany received  the  cotton  seed  from  the  gin, 
and  used  the  same,  and  remitted  the  pro- 
ceeds of  sale  to  the  Bank  of  Stroud,  less  the 
sum  of  $5  on  each  ton  of  seed,  v^bich  was 
retained  by  the  oil  company  to  be  credited 
on  the  indebtedness  of  Richardson  to  the 
oil  company.  The  bank  contends  that  by  the 
terms  of  the  oral  agreement  entered  into  by 
the  bank,  the  oil  company,  and  Richardson, 
If  the  amount  remitted  to  the  bank  as  pro- 
ceeds from  sale  of  the  baled  cotton  and  from 
the  proceeds  from  the  cotton  seed  was  in- 
sufficient to  repay  the  bank  for  oil  advances 
made  by  it  to  Ament  in  said  business,  and 
three  per  cent,  per  month  on  the  dally  bal- 
ances while  Its  money  was  invested,  then  the 
oil  company  should  first  apply  the  amount 
retoined  by  it  as  the  $-5  per  ton  on  the  seed 
to  be  the  payment  on  any  such  balance  due 
the  bank.  'If  you  find  from  a  preponderance 
of  the  evidence  that  the  bank  has  proved 
this  state  of  facts,  and  that  there  is  a  bal- 


ance yet  due  the  bank  under  said  agree- 
ment, it  will  then  be  .your  duty  to  ascertain 
what  the  sum  retained  by  the  oil  company 
from  the  proceeds  of  cotton  seed  from  Rich- 
ardson's gin  amount  to,  and  return  a  verdict 
in  favor  of  the  bank  against  the  oil  company 
for  such  sum,  unless  the  sum  of  the  amounts 
so  retained  should  be  in  excess  of  the  sum 
you  find  due  on  the  balance  to  the  bank,  in 
which  event  your  verdict  should  be  for  the 
balance  due  the  bank.  But  If  you  find  that 
the  oil  company,  through  Wooten,  did  not 
agree  to  pay  these  sums  withheld  by  it  to 
the  bank,  and  it  did  not  agree  to  pay  any 
balance  that  might  be  due  the  bank,  then 
your  verdict  must  be  in  favor  of  the  South- 
western Cotton  Seed  Oil  Company."  Under 
this  instruction,  which  clearly  defines  the  is- 
sue between  the  oil  company  and  the  Bank 
of  Stroud,  the  jury  found  in  favor  of  the 
bank  and  against  the  oil  company.  On  page 
171  of  12  Okl.,  page  20C  of  70  Pac,  the  Su- 
preme Court,  in  affirming'  the  case,  say: 
"Again,  it  was  claimed  that  the  sum  of  $3 
per  ton  for  cotton  seed  delivered  was  under 
certain  contingencies  to  go  to  the  plaintiff. 
By  the  testimony  of  Mr.  Wooten,  one  of  the 
defendant's  witnesses,  this  amount  was 
shown  to  be  about  $400,  and  by  the  testi- 
mony of  Mr.  Ames  the  amount  was  shown  to 
be  IG34.  The  jury  therefore  had  sufficient 
evidence  upon  which  to  base  this  particular 
verdict."  From  the  instruction  above  quot- 
ed, the  verdict  of  the  jury  in  that  case,  and 
the  opinion  of  the  Supreme  Court,  It  is  ap- 
parent that  out  of  the  money  retained  Jjy  the 
oilmill  it  was  compelled  by  that  judgment 
to  pay  $500  and  Interest,  the  indebtedness 
from  Richardson  to  the  Bank  of  Stroud;  and, 
if  this  was  done,  it  cannot  reasonably  be  said 
^that  the  same  could  be  applied  on  the  in- 
debtedness which  Richardson  owed  the  oil- 
mill  company.  So  we  think  it  apparent  that 
the  claim  of  payment  set  up  in  the  case  at 
bar  involved  the  same  transaction  which 
was  litigated  In  the  Bank  of  Stroud  Case, 
and  that  the  Case  of  the  Bank  of  Stroud, 
when  Introduced  by  the  defendant^  to  prove 
their  defense,  is  conclusive  of  their  claim 
of  payment  and  that  Mrs.  Richardson,  after 
allowing  this  record  to  be  introduced  In  evi- 
dence to  prove  her  defense  of  payment,  and 
when  she  makes  no  other  claim  of  payment, 
except  as  shown  in  the  records  of  the  Case 
of  Bank  of  Stroud,  cannot  be  beard  to  com- 
plain that  this  judgment  is  not  res  adjudi- 
cata  as  to  her  on  the  question  of  payment. 
We  have  carefully  examined  the  record, 
and,  finding  no  error,  the  case  is  affirmed,  at 
the  costs  of  the  plaintiffs  in  error.  All  the 
Justices  concurring,  except  Chief  Justice 
BURFORD,  who,  having  tried  the  case  be- 
low, took  no  part  In  this  decision. 
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HOWELL  T.  BIG  HORN  BASIN  COLONI- 
ZATION CO. 

(Supreme  Court  of  Wyoming.     Aug.  1,  1905.) 


1.  Water  Coubses  —  Ibbioation  Can. 
Adjoinino  Land— Injcries— Evidence. 

In  a  suit  by  an  adjoining  landowner  for 
injuries  to  bis  land  alleged  to  have  been  caused 
by  water  from  defendant's  irrigation  canal,  evi- 
dence held  to  justify  a  finding  that  the  canal, 
owing  to  the  loose  manner  of  its  construction, 
was  the  source  of  the  seepage,  and  that  lealcage 
from  a  reservoir  did  not  contribute  to  the  in- 
jury to  any  appreciable  degree. 

2.  Same— Resebvoib. 

Where  the  plan  for  the  construction  of  an 
irrigation  canal  put  in  operation  resulted  in  the 
creation  of  on  extensive  basin,  wherein  a  large 
body  of  water  was  artificially  collected  and  re- 
tained, and  witnesses  referred  to  such  water  as 
a  lake  or  reservoir,  where  the  water  was  stored, 
such  basin  constituted  a  reservoir,  within  Rev. 
St.  1889,  f  974,  declaring  that  the  owners  of 
reservoirs  shall  be  liable  for  all  damages  aris- 
ing from  leakage  or  overflow  of  the  waters 
therefrom,  or  by  floods  caused  by  the  breaking 
of  the  embankments  thereof. 

3.  Save— Dbainage. 

Where  defendant  constructed  an  irriga- 
tion canal,  and  in  connection  therewith,  an  ex- 
tensive basin  for  the  storing  of  a  large  body  of 
water,  and  for  the  purpose  of  carrying  off  waste 
water,  and  to  guard  against  injury  to  defend- 
ant's dam  and  works,  erected  spills,  which  con- 
tinually drained  water  from  the'  basin  onto 
plaintifiTs  land,  to  his  injury,  defendant  was 
liable  therefor  at  common  law,  regardless  of 
whether  the  basin  constituted  a  reservoir,  with- 
in Rev.  St.  1899,  §  974,  making  reservoir  own- 
ers liable  for  damages  arising  from  leakage  or 
overflow. 

4.  Same— Damages— Waiveb. 

Where  water  coming  from  spills  in  de- 
fendant's irrigation  reservoir  flowed  onto  plain- 
tiff's land,  and  plaintiff,  instead  of  acquiescing 
in  defendant's  offer  to  construct  drainage  ditch- 
es to  divert  the  water  away  from  his  land, 
directed  and  authorized  defendant  to  allow  the 
water  to  flow  there,  be  waived  bis  right  to  re- 
cover damages,  for  such  alleged  flowage  until 
such  consent  was  withdrawn. 

5.  Same— CoNSTBTJCTiON  —  Statutes  —  Neg- 

IiIORNCE 

Rev.  St.  1899.  i  901,  provides  that  ditch 
owners  shall  carefully  maintain  the  embank- 
ments thereof  so  that  the  water  may  not  flood 
or  .damage  the  premises  of  others ;  section  3069 
requires  ditch  companies  to  keep  the  Imnks  of 
their  ditches  in  good  repair,  so  that  the  water 
shall  not  escape,  to  the  injury  of  adjoining 
property ;  and  sections  932  and  9.S3  provide 
for  inspections  of  ditches  by  the  State  Engi- 
neer. Held  that,  though  such  sections  did  not 
specifically  require  the  exercise  of  care  in  the 
construction  and  guarding  of  the  bottom  of  an 
irrigation  canal,  they  did  not  exempt  the  own- 
er from  liability  for  injuries  caused  by  negli- 
gence in  that  behalf. 

6.  Same— Measure  of  Liabii,ity. 

Owners  of  an  irrigation  canal  are  not  lia- 
ble, as  insurers,  for  injuries  sustained  to  ad- 
joining property  by  seepage  or  overflow  from 
the  canal,  but  are  only  liable  for  negligence. 

7.  Same— Evidence. 

Where  an  irrigation  canal  was  construct- 
ed along  a  side  hill  above  plaintilTR  premises. 
where  a  cut  was  made  through  sand  banks,  and 
in  two  or  three  places  a  fill  was  made  by  scrap- 
ing sand  and  gravel  down  from  the  side  of  the 
hill  to  form  the  bottom  and  lower  bank  of  the 
canal,  and  no  care  was  taken  to  prevent  leak- 
age through  such  made  ground,  except  an  en- 
deavor to  tramp  the  earth  solid  by  teams,  such 
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construction  constituted  negligence,  rendering 
defendant  liable  for  injuries  caused  to  plain- 
tiff's land  from  seepage  from  the  canal. 

Error  to  District  Court,  Sheridan  County; 
Joseph  L.  Stotts,  Judge. 

Action  by  Joseph  M.  Howell  against  the 
Big  Horn  Basin  CoIonizatioH  Company. 
From  a  judgment  lu  favor  of  defendant, 
plaintiff  brings  error.    Reversed. 

E.  E.  Enterline,  for  plaintiff  in  error.  E. 
E.  Lonabaugh  and  De  Witt  C.  Wenzell,  for 
defendant  in  error. 

POTTER,  C.  J.  This  Is  a  proceeding  in 
error  for  the  review  of  a  Judgment  rendered 
by  the  district  court,  sitting  in  Big  Horn 
county.  In  an  action  brought  by  Joseph  M. 
Howell  against  the  Big  Horn  Basin  Coloni- 
zation Company,  a  corporation,  to  recover 
damages  for  alleged  hijurles  to  a  tract  of 
land  owned  by  the  plaintiff,  caused  by  over- 
flow, leakage,  and  seepage  of  "water  from  an 
irrigating  ditch  and  reservoir  constructed 
and  maintained  by  the  defendant.  The  cause 
was  tried  to  the  court  without  a  Jury,  and 
upon  the  findings  of  fact  and  conclusions  of 
law,  separately  stated  in  writing.  Judgment 
was  awarded  the  defendant  for  costs. 

There  are  two  causes  of  action  set  out  in 
the  petition;  the  first  alleging  injury  to 
plaintiff's  land  from  waters  that  leaked  and 
seeped  from  a  reservoir  constructed,  operat- 
ed, and  maintained  by  defendant;  and  the 
second  alleging  the  negligent  construction 
and  maintenance  of  the  defendant's  ditch 
and  reservoir,  whereby  large  quantities  of 
water  leaked  and  seeped  therefrom,  and  over- 
flowed the  same  at  certain  spills  or  water 
gates,  and  came  out  upon  and  flooded  the 
land  of  plaintiff,  causing  a  large  part  thereof 
to  be  covered  with  water,  destroying  grow- 
ing crops  thereon,  and  rendering  the  land 
useless  and  unfit  tor  agricultural  or  other 
purposes.  The  allegations  as  to  negligence, 
the  escape  of  water  from  defendant's  irri- 
gating works,  and  the  injuries  to  plaintiff's 
land  are  denied  by  the  answer;  and  in  a 
second  defense  it  is  alleged  that  plaintiff  re- 
fused an  offer  of  defendant  to  construct 
drainage  ditches  through  and  around  his 
land  to  carry  off  any  escaping  water  from 
defendant's  irrigating  works,  and  authorized 
and  directed  defendant  to  permit  such  es- 
caping water  to  run  into  and  upon  the  land 
of  plaintiff,  which  license,  it  is  averred,  had 
not  been  revoked  or  withdrawn,  otherwise 
than  by  bringing  this  action.  The  court 
found  that,  on  different  occasions  since  the 
construction  and  operation  of  defendant's 
ditch  system,  large  quantities  of  water  es- 
caped therefrom  at  certain  spills  or  waste 
gates,  constructed  as  hereinafter  e.vplained, 
covering  and  flooding  about  00  acres  of  plain- 
tlfTs  land,  and  washing  sand  and  dirt  upon 
2  to  3  acres  thereof,  and  causing  alkali  to 
rise  to  the  surface  of  a  portion  of  such  land, 
and  that  said  60  acres  had  become  wet  or 
boggy,  and  incapable  of  cultivation  while  lU^ 


786 


81  PACIFIC  BEPOBTEB. 


(Wyo. 


tliat  condition,  and  further  that,  by  reason  of 
the  construction  'and  maintenance  of  the 
dltcb,  water  baa  seeped  and  percolated 
through  tbe  soil,  rising  and  coming  to  the 
surface  on  about  21  acres  of  tbe  land,  not 
causing  a  permanent  Injury,  but  damaging 
tbe  plaintiff  by  reason  of  such  seepage  in 
tbe  sum  of  |105.  Tbe  court  also  found  that 
none  of  plaintiff's  land  had  been  permanently 
injured,  but  could  be  drained  and  rendered  fit 
for  agricultural  purposes;  that  the  land  was 
of  little  value;  that  defendant  bad  Qotlce 
that  the  water  flowed  tbrough  tbe  spills 
aforesaid;  that  plaintiff  bad  given  bis  con- 
sent to  defendant  to  permit  the  water  escap- 
ing from  tbe  ditch,  tbe  waste  gates  or  spills, 
and  the  dltcb  system  to  run  over  and  upon 
bis  land,  and  had  not  revoked  such  consent 
at  the  time  tbe  action  was  commenced;  that 
there  had  been  no  leakage  or  seepage  through 
the  banks  of  the  ditch  or  alleged  reservoir; 
and  that  defendant  had  not  been  guilty  of 
malice  or  negligence.  As  eoncluslons  of  law, 
the  court  found  that  tbe  alleged  reservoir 
did  not  constitute  a  reservoir,  within  tbe 
meaning  of  section  974,  Rev.  St.  1899;  that 
the  consent  of  plaintiff  aforesaid  amounted 
to  a  complete  defense  to  tbe  action;  and  that 
defendant  was  not  liable  for  the  injury  caus- 
ed by  seepage  through  the  soil,  but  not  es- 
caping through  the  banks,  the  same  not  be- 
ing the  result  of  negligence  on  the  part  of 
defendant. 

If  appears  from  the  evidence  that  plain- 
tiff is  tbe  owner  of  180  acres  of  land  sit- 
uated on  the  northerly  side  and  in  tbe  im- 
mediate vicinity  of  Shoshone  river,  from 
which  stream  the  defendant  in  the  year  1900 
constructed  an  Irrigating  ditch  or  canal;  tak- 
ing the  dltcb  out  at  a  point  on  such  stream 
somewhere  to  the  west  or  southwest  of  plain- 
tiff's land,  and  running  tbe  same  in  a  gen- 
eral northeasterly  direction.  The  dltcb  does 
not  cross  plaintiff's  land,  btit  passes  the  same 
within  'a  comparatively  short  distance  from 
its  west  and  north  boundaries.  As  tbe  dltcb 
approaches  a  point  about  2,5(K)  feet  west  of 
plaintiff's  land,  it  intersects  tbe  southern 
bank  of  what  was  theretofore  a  dry  gulch, 
across  which,  and  evidently  near  Its  eastern 
or  southeastern  extremity,  the  defendant  con- 
structed a  dam  or  embankment  about  20  feet 
in  height,  into  which  gulch,  above  tbe  dam 
and  on  tbe  side  opposite  plaintiff's  land,  the 
water  carried  in  tbe  ditch  flows,  thereby 
forming  a  lake  or  reservoir.  The  water 
therein  backs  up  tbe  gulch  approximately 
2,000  feet,  and  is  probably  12  or  15  feet  deep 
at  the  dam.  Tbe  length  of  tbe  dam  is  about 
360  feet.  Tbe  dltcb  Is  continued  from  tbe 
other  or  northerly  side  of  the  gulch,  whence 
it  proceeds  more  sharply  to  tbe  east  for  some 
distance,  and  then  about  due  northeast,  pass- 
ing north  of  and  away  from  tbe  land  of 
plaintiff.  At  one  point  this  outlet  ditch  ap- 
proaches within  300  feet  of  one  comer  of 
tbe  land.  The  line  of  tbe  ditch  is  along 
slightly  higher  ground  than  plaintiirs  prem- 


ises, and  tbe  filope  is  generally  In  the  direc- 
tion of  those  premises.  Below  the  dam  there 
is  a  natural  depression  in  tbe  groimd,  called 
a  "dry  wash,"  which  ortginalljr  constituted  a 
continuation  of  the  gulch,  forming  with  it  a 
natural  drainage  for  tbe  country  above. 
That  dry  wash  continues  upon  plaintifTs 
land,  terminating  thereon  in  a  natural 
slough,  which  runs  northeasterly  tbrough  tbe 
southeastern  portion  of  tbe  land.  For  tbe 
purpose  of  allowing  tbe  escape  of  waste  wa- 
ter, and  to  protect  tbe  danx  aforesaid  against 
floods  and  freshets,  tbe  defendant  built  in 
tbe  dltcb  at  or  near  either  end  of  the  dam 
waste  ways  or  spills.  The  water  overflow- 
ing or  flowing  tbrough  such  spills — particu- 
larly the  spill  in  tbe  ditch  on  tbe  northerly 
side  of  the  gulch — ^ran  into  tbe  dry' wash 
aforesaid,  and  upon  the  land  of  plaintiff,  In 
such  quantities,  at  times,  that  It  flooded  63 
acres  thereof,  rendering  tbe  same  swampy, 
and  In  one  or  .more  places  tbe  water  remain- 
ed on  the  land,  forming  a  pond.  It  appears 
that  tbe  dam  was  constructed  with  soil 
scraped  from  tbe  gulch  above,  but  subse- 
quently that  was  supplemented  with  brush 
and  timber  backed  up  with  dirt.  The  dam 
was  originally  about  100  feet  wide  at  its 
base,  which  was  later  Increased  40  or  60  feet 
Tbe  evldenoe  discloses  that  tbe  exposed  soil 
In  tbe  gulch  was  composed  of  sand  and 
gravel,  but  tbere  is  no  evidence  as  to  tbe 
depth  of  ^uch  soil,  or  tbe  character  of  the 
bottom  of  tbe  gulch,  as  it  was  finally  pre- 
pared to  receive  tbe  water.  The  dam  Is  ap- 
parently on  a  line  with  tbe  lower  banic  of 
the  canal  on  either  side  of  tbe  gulch,  or  con- 
nects therewith,  so  that  the  water  is  con- 
veyed into  tbe  gulch  and  taken  out  Immedi- 
ately above  the  dam.  It  is  evident,  however, 
that  the  bottom  of  the  gulch  in  the  vicinity 
of  tbe  dam  is  several  feet  below  tbe  bottom 
of  the  ditch  on  either  side,  and  hence  a  large 
body. of  water  has  been  acctunulated  and  re- 
tained therein. 

It*  Is  clear  from  tbe  evidence  that  the 
greater  quantity  of  tbe  water  that  flowed 
upon  platutifTs  land  and  flooded  it  came  over 
or  through  the  spills,  and  principally,  If  not 
altogether,  from  tbe  spill  on  the  northerly 
side  of  the  gulch.  We  think  the  evidence 
discloses  that  until  a  few  months  prior  to 
the  trial,  which  occurred  in  December,  1903, 
a  small  quantity  of  water  occasionally,  if  not 
continually,  leaked  through  tbe  embankment 
that  was  constructed  across  the  gulch,  which 
would  naturally  flow  down  the  dry  wash  and 
into  the  slough  on  plaintifTs  land.  If  sufficient 
in  quantity.  That  leakage  seems  to  have 
been  entirely  stopped  at  least  three  months 
previous  to  the  trial,  but  nOne  of  tbe  wit- 
nesses seem  to  have  attached  much,  if  any, 
importance  to  It  as  a  factor  In  the  Injury 
complained  of.  The  Inference  Is  strong  that, 
bad  no  other  water  escaped  from  the  ditch 
or  reservoir,  tbe  small  amount  that  trickled 
through  tbe  dam  would  not  have  occasioned 
actual  injury.    Tbe  probabilities  are  that  it 
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might  have  proven  beneficial  to  plaintiff. 
However  that  may  be,  there  Is  no  evidence 
that  snch  leakage  contributed  in  any  appre- 
ciable degree  to  the  alleged  injury.  We 
think  that  the  only  reasonable  conclusion  to 
be  drawh  from  the  evidence  is  that  the  flood- 
ing was  caused  by  the  water  that  flowed 
through  or  over  the  spills  or  waste  gates. 
Indeed,  that  seems  to  have  b^en  the  under- 
standing of  the  witnesses  on  both  sides. 
There  is  a  decided  conflict  in  the  evidence  as 
to  the  exact  source  of  the  seepage.  It  is  not 
denied  that  water  rose  to  the  surface  in  one 
rir  more  places  on  plaintiff's  land  from  be- 
neath, showing  clearly  the  presence  of  wa- 
ter In  the  soil  from  seepage  or  percolation. 
Nor  la  it  denied  that  such  water  came  from 
the  ditch  of  defendant.  Bnt  the  plalntHTs 
witnesses  were  of  the  opinion  that  both  the 
reservoir  and  the  outlet  ditclb  situated  north 
of  the  land  in  question  were  responsible  for 
the  seepage,  wiiile,  in  the  opinion  of  the  wit- 
nesses who  testified  In  behalf  of  defendant, 
it  all  came  from  the  ditch,  and  none  of  it 
from  the  reservoir.  Such  a  matter  is  per- 
haps Incapable  of  absolute  proof.  But  we 
believe  that  the  opinion  expressed  by  the  de- 
fendant's witnesses  is  the  more  reasonable 
one,  in  view  of  the  facts.  The  location  of 
the  surface  evidence  of  the  seepage,  in  the 
first  place,  favors  that  opinion,  which  is 
greatly  strengthened  by  the  manner  in  which 
the  ditch  In  that  locality  was  constructed. 
The  line  of  that  ditch  appears  to  be  along  a 
side  bill  to  the  northeast  of  plaintiff's  land, 
and  It  was  constructed  partly  by  cutting 
through  sand  banks,  and  partly  for  some  dis- 
tance by  scraping  sand  and  gravel  down  the 
side  of  the  hill  to  form  the  bottom  and  lower 
bank.  Where  the  latter  method  of  con- 
struction was  adopted,  the  bottom  of  the 
ditch  to  the  depth  of  five  or  six  feet  was 
composed  entirely  of  sand  and  gravel  so 
brought  down  and  deposited  upon  a  natural 
rock  base  to  bring  the  ditch  bottom  up  to 
the  required  level.  The  tehdency  of  water 
flowing  through  a  cafial  so  constructed  to  per- 
colate through  the  loose  soil,  and  the  prox- 
imity thereto  of  plaintiff's  land  where  the 
evidence  of  seepage  occun^d,  together  with 
the  natural  slope  of  the  ground,  furnish  a 
substantial  basis  for  the  opinion  that  the 
source  of  such  seepage  was  the  ditch,  rather 
than  the  reservoir.  The  opinion  that  the 
water  ,ln  the  reservoir  contributed  to  the 
seepage  was  based  largely  upon  the  fact  that 
in  the  winter  season,  when  water  is  not  flow- 
ing in  the  ditch,  ice  forms  upon  the  land,  thus, 
showing  the  continual  presence  of  water 
coming  up  through  the  soil.  Witnesses  for 
the  defendant,  however,  testified  that,  even 
after  water  had  ceased  to  flow  in  the  ditch, 
seepage  therefrom  would  continue  to  appear 
on  ffte  surface  of  .the  land  below,  owing  to 
the  complete  saturation  of  the  soil  from  wa- 
ter flowing  in  the  ditch  during  the  several 
months  of  the  Irrigating  season.  The  evi- 
dence would,  we  think,  amply  Justify  a  find- 


ing that  the  ditch  aforesaid  was  the  source 
of  the  seepage;  and  the  court  probably  In- 
tended so  to  find,  although  the  findings  are 
perhaps  not  definite  on  that  point.  But  the 
defendant  maintained,  and  its  own  witness- 
es testified,  that  it  came  from  the  ditob,' ow- 
ing to  the  manner  of  its  c<mstruction.  Fo* 
that  reason,  and  in  view  of  the  principles 
upon  which  this  case  must  be  decided,  it  will 
be  unnecessary  to  determine  whether  any  of 
the  injury  caused  by  seepage  was  or  was 
not  the  result  of  percolation'  from  the  reser- 
voir. The  trial  court  held  that  the  accumu- 
lation of  water  in  the  gulch  by  the  means 
above  explained  did  not  constitute  a  reser- 
voir, within  the  meaning  of  section  974,  Rev. 
St,  1809,  which  declares  that  "the  owners  of 
reservoirs  shall  be  liable  for  all  damages 
arising  from  leakage  or  overflow  of  the  wa- 
ters therefrom,  or  by  floods  caused  by  break- 
ing of  the  embankments  of  such  reservoir." 
It  will  be  unnecessary  in  this  case,  for  rea- 
sons that  will  become  apparent,  to  determine 
the  precise  degree  of  liability  Imposed  by 
that  statute.  But  whatever  tfie  extent  of 
such  liability,  we  are  clearly  of  the  opinion 
that  the  use  of  the  gulch  in  the  manfaer 
stated  constituted  a  reservoir,  within  the 
contemplation  of  the  statute.  The  learned 
district  court  evidently  considered  the  gulch 
as  a  part  of  the  ditch,  and  the  building  of 
the  embankment  across  It  as  a  convenient 
contrivance  merely  for  the  conveying  of  the 
water  to  the  place  of  ultimate  use.  No 
doubt,  the  company  may  have  adopted  the 
plan  pursued  with  the  view  largely  or  chiefly 
of  transferring  the  water  to  the  other  side 
of  the  gulch,  and  as  a  more  feasible  method 
than  building  a  flume  or  running  the  ditch  on 
grade  around  the  sides  of  the  gulch.  Never- 
theless the  fact  remains  that  the  plan  put  In 
operation  resulted  in  the  creation  of  a  some- 
what extensive  basin,  wherein  a  large  body 
of  water  was  artificially  collected  and  re- 
tained. The  witnesses  generally  referred  to 
the  water  thus  inclosed  as  a  lake  or  reservoir. 
Water  remains  therein  the  entire  year.  Not 
only  is  the  retention  of  water  in  such  basin  a 
necessary  consequence  of  the  operation  of 
defendant's  irrigating  works,  but  that  result 
was  evidently  Intended.  The  outlet  ditch  is 
provided  with  a  head  gate,  supposedly  for 
the  purpose  of  shutting  out  the  water  from 
that  ditch,  and  thus,  when  desired,  prevent- 
ing its  flowing  out  of  the  gulch;  and  Mr. 
Welch,  the  company's  secretary,  testified 
that  after  the  close  of  the  irrigating  season 
of  1903  the  outlet  ditch  was  closed,  and  the 
reservoir  filled  up  for  winter  use. 

As  ordinarily  defined,  a  reservoir  Is  a 
place  where  water  collects  naturally  or  Is 
stored  for  use  when  wanted,  as  to  supply  a 
fountain,  a  canal,  or  a  city,  or  for  any  oth- 
er purpose.  Cent.  Diet.  Further  argument 
seems  unnecessary  to  show  that  this  body  of 
water  maintained  by  the  defendant  consti- 
tutes a  reservoir,  not  only  according  to  acj-I^ 
cepted  definitions  and   the  general   unde^-'^^ 
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standing,  but  wltbin  the  meaning  of  the  stat- 
ute. A  contrary  view  would,  it  seems  to  us, 
violate  the  terms  and  object  of  that  statute. 
The  error  of  the  trial  court  In  that  regard, 
however,  cannot  be  held  to  have  operated 
prejudicially  to  the  plaintiff.  As  above  sug- 
gested, the  cause  of  the  greatest  Injury  was 
the  escape  of  water  through  the  spills. 
There  could  exist  no  doubt  of  defendant's  lia- 
bility to  respond  in  damages  for  the  injury 
so  caused,  in  the  absence  of  sufficient  exon- 
erating facts,  whatever  may  be  the  respon- 
sibility of  reservoir  or  ditch  owners  under 
the  statute  or  at  common  law.  Clearly,  the 
defendant  had  no  right  to  willfully  or  Jtnow- 
Ingly  .discharge  the  water  from  its  reser- 
voir in  that  manner  upon  plaintiffs  land, 
unless,  as  it  alleges,  the  plaintiff  bad  con- 
sented thereto.  Although  the  spills  were  con- 
fessedly constructed  to  carry  off  waste  wa 
ter,  and  to  guard  against  Injury  to  the  dam, 
4'eservolr,  and  ditch  from  freshets  and  floods, 
it  appears  tliat  more  or  less  water  frequent- 
ly, if  not  habitually,  poured  out  through 
cracks  or  openings  in  the  spills,  and  at  times 
large  quantities — sufficient,  as  some  witness- 
es testify,  to  irrigate  four  or  five  places  of  the 
size  of  plaintiff's  tract.  Some  effort  appears 
to  have  been  made  from  time  to  time  to  avoid 
or  lessen  such  flow  of  water  by  more  perfect- 
ly closing  the  cracks  in  the  spills,  but  such 
efforts  do  not  seem  to  have  entirely  prevent- 
ed th^  escape  of  water  therefrom.  Our  un- 
derstanding of  the  testimony  is  that  the 
flooding  of  plaintiff's  land  from  that  source 
was  not  so  much  the  result  of  a  large  amount 
ot  water  flowing  down  on  any  single  occa- 
sion, but,  rather,  a  frequent  or  continual  flow, 
that  eventually  saturated  the  land  far  be- 
yond its  power  of  absorption,  thus  rendering 
It  swampy  and  in  an  unfit  ponditlon  for  cul- 
tivation or  even  grazing  purposes,  though 
there  is  considerable  evidence  to  the  effect 
that  it  was  capable  of  drainage  at  compara- 
tively small  expense,  and  of  being  thereby 
brought  Into  good  condition.  The  only  de- 
fense asserted  in  avoidance  of  liability  for 
the  damage  thus  occurring  is  that  the  plain- 
tiff consented  that  defendant  might  permit 
the  water  so  to  flow  through  the  spills  and 
upon  his  land.  Upon  that  question  the  evi- 
dence Is  conflicting,  with  the  preponderance 
clearly  favoring  the  defendant's  claim. 
Three  witnesses,  including  the  manager  of 
•  defendant  company,  testified  that  the  plain- 
tiff had,  with  knowledge  of  the  manner  In 
which  the  water  was  so  escaping,  verbally 
directed  the  officers  and  employes  of  the 
company  to  make  no  provision  for  diverting 
.it  from  his  land,  but  to  allow  the  same  to 
flow  thereon.  The  manager  testified  that  he 
proposed  to  plaintiff  that  the  -company  would 
divert  such  water  from  his  land  by  digging 
drainage  ditches,  but  the  plaintiff  told  him 
to  let  the  water  run,  and  he  would  take  care 
of  it  Tills  is  corroborated  by  the  testimony 
of  a  son  of  the  manager.  At  a  later  period, 
according  to  the  testimony  of  another  em- 


ploy6  of  the  company,  who  bad  observed  \b» 
escape  of  the  water  f rom~  the  spills,  he  wae 
directed  by  plaintiff  to  allow  the  same  to 
flow  down  and  upon  his  land,  who  stated 
that  he  could  use  it.  There  is  no  evidence  of 
a  subsequept  withdrawal  of  sucb  consent  or 
direction,  or  of  any  notification  by  plaintiff 
to  defendant  to  keep  the  water  fropi  his 
land.  On  the  contrary,  the  plaintiff  testified 
that  he  acceded  to  the  suggestion  for  dig- 
ging drainage  ditches,  and  indicated  to  the 
manager  of  defendant  where  such  ditches 
could  be  made.  It  Is  admitted  that  there 
,  was  some  conversation  between  such  man- 
ager and  the  plaintiff  with  reference  to  a 
proper  location  for  a  drainage  ditch,  but  the 
former  testified  that  it  had  reference  only 
to  a  ditch  which  the  company  constructed  to 
prevent  water  flowing  upon  the  adjoining 
land  of'  the  plaintltTs  brother.  The  plaintiff 
also  denied  having  the  later  alleged  conver- 
sation with  the  other  employe.  The  forego- 
ing brief  statement  of  the  substance  only 
of  the  evidence  on  this  subject  is  sufficient, 
we  think,  to  show  the  conflict  in  the  testi- 
mony, and  that  the  trial  court  was  Justified 
in  finding  that  the  plaintiff  had  consented  as 
alleged,  so  far  as  the  water  Is  concerned 
which  escaped  at  the  spills.  We  find  no  jus- 
tification for  finding  that  the  consent  applied 
to  water  otherwise  escaping  from  defend- 
ant's irrigating  works.  It  Is  perhaps  reason- 
able to  assume  that  when  the  plaintiff  gave 
his  consent  and  directions  as  alleged,  and 
thereby  induced  the  company  to  refrain  from 
taking  the  necessary  and  proposed  precau- 
tions to  prevent  the  escaping  water  from  go- 
ing upon  his  land,  there  was  no  anticipation 
on  his  part  of  the  injurious  consequences 
which  followed.  But  the  company  cannot  be 
held  answerable  for  plaintifTs  failure  to  tore- 
see  the  detrimental  result  of  his  consent:  It 
being  free  from  fraud,  misrepresentation,  or 
malice.  The  proposal  of  the  manager  of  de- 
fendant to  divert  the  water  from  plaintiff's 
land  does  not  appear  to  have  been  the  result 
of  complaint  by  the  latter,  but,  on  the  con- 
trary, to  have  proceeded  from  a  deshre  on  the 
part  of  such  otticlal  to  prevent  -  possible  in- 
Jury  to  the  plaintiff.  The  defendant  having 
offered  to  construct  drainage  ditches,  if  per- 
mitted to  do  so,  to  divert  the  water  coming 
from  the  spills  away  from  plaintiff's  land, 
but  the  latter,  instead  of  acquiescing  in  such 
offer,  having  directed  and  authorized  the  de- 
fendant to  allow  the  water  to  flow  upon  his 
land,  his  directions  and  conduct  in  that  re- 
spect amounted  to  a  waiver  of  his  right  to 
recover  for  the  damage  alleged  to  have  been 
caused  by  such  flowage.  Griffin  v.  Lawrence^ 
135  Mass.  365.  Havlug  consented  and  direct- 
ed that  the  water  ■l)e  allowed  to  go  upon  his 
premises,  it  was  his  duty,  when  InjiuT  sulv 
sequently  became  manifest,  to  call  the  de- 
fendant's attention  to  the  matter  and  with- 
draw his  consent.  No  doubt,  had  he  done  so 
in  apt  time,  much,  if  not  all,  of  the  damage 
so  occurring  might  have  been  averted.    It  Is 
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fair  at  least  to  assume  that  defendant  -would 
have  done  Its  duty  In  that  regard.  The  re- 
fusal of  the  trial  court,  therefore,  to  award 
damages  against  defendant  for  the  Injury 
to  plaintifTs  land  caused  by  the  flowing  of 
water  over  and  upon  the  same  from  the 
spills  and  reservoir,  must  be  sustained. 

This  brings  us  to  the  question  of  seepage. 
The  findings  of  fact  upon  that  subject  are  as 
follows:  "That,  by  reason  of  the  construc- 
tion and  maintenance  of  said  ditch  by  de- 
fendant company,  water  has  seeped,  perco- 
lated, and  escaped  through  the  soil,  rising 
and  coming  to  the  surface  on  plaintlfC's  said 
land,  over  about  21  acres  thereof,  and  that 
plaintiff's  said  land  has  not  been  permanent- 
ly Injured  thereby;  that  plaintiff  suffered 
damages  thereby  In  the  sum  of  $105;  that 
the  said  ditch  and  the  embankments  thereof, 
including  the  embankment  across  said  gulch 
and  the  waste  gates  thereto,  were  properly 
constructed  by  said  defendant,  and  that 
there  is  no  leakage  or  seepage  through  the 
banks  thereof;  that  said  defendant  was  and 
ts  not  guilty  of  any  mallCb  or  negligence  in 
the  construction,  operation,  or  maintenance 
thereof."  Upon  the  facts  so  found  the  court 
stated  the  following  conclusion  of  law:  "That 
for  any  seepage  from  said  ditch  system,  not 
escaping  through  the  banks  of  said  ditch  and 
embankment,  but  percolating  through  the 
soil  and  rising  to  the  surface  at  a  distance' 
from  said  ditch — the  same  not  being  the  re- 
sult of  any  negligence  of  defendant  compa- 
ny, and  it  being  Impossible  In  any  manner 
to  guard  against  the  same — the  defendant 
company  Is  not  liable."  The  number  of  acres 
found  to  have  been  Injured  through  seepage 
appears  to  be  a  fair  and  reasonable  deduc- 
tion from  the  evidence,  and  the  same,  we 
think,  is  true  respecting  the  finding  as  to 
the  amount  of  damage  from  that  cause. 
There  is  considerable  conflict  In  the  evidence 
regarding  damages;  such  conflict  covering 
the  value  of  the  land  before  and  after  the 
injuries  complained  of,  the  amount  of  the  ac- 
tual damage  to  the  land,  and  the  permanency 
of  the  Injuries.  The  witnesses  for  the  re- 
spective parties  differed  widely  as  to  those 
matters.  Those  who  testified  for  the  de- 
fendant were  generally  of  tlie  opinion  that, 
because  of  the  naturally  wild  and  sandy  con- 
dition of  the  land.  It  had  been  permanently 
benefited  by  the  flooding  received;  suffering 
only  temporary  ill  effects,  capable  of  being 
overcome  by  drainage  at  very  moderate  ex- 
pense. And  the  court  found  as  a  fact  that 
the  land  had  not  been  damaged  in  any  sum 
whatever,  except  in  the  sum  of  $105,  as 
above  mentioned,  on  account  of  the  seepage. 
In  estimating  the  damage  from  seepage,  the 
sum  of  $5  per  acre  was  evidently  allowed, 
which  we  think  sufficiently  large,  under  the 
evidence,  to  prevent  its  being  disturbed  on 
this  appeal. 

While  maintaining  that  the  proof  shows 
negligence  on  the  part  of  defendant,  counsel 
for  plaintiff  in  error  contends  that  the  trial 


court  erroneously  held  that  negligence  v^as  a 
necessary  element  of  liability.  The  rule  oC 
absolute  liability  is  insisted  on  in  case  of  in- 
juries caused  by  either  reservoirs  or  dltcheft. 
In  Colorado,  where  they  have  a  statute,  as  in 
this  state,  declaring  the  owners  of  reservoirs 
liable  for  all  damages  from  leakage  or  over- 
flow, or  by  floods  caused  by  breaking  of  the 
embankments,  the  Court  of  Appeals,  without 
deciding  whether  or  not  the  statute  Is  abso- 
lute, and  Imposes  responsibility  regardless  of 
conditions  or  circumstances,  held  it  suffi- 
ciently absolute  to  relieve  the  plaintiff  from 
alleging  and  proving  negligence,  and  to  cast 
upon  defendant  the  burden  of  showing  exon- 
erating facts,  if  any;  the  damage  and  cause 
baring  been  established.  Larimer  County 
V.  Co.  V.  Zimmerman  (Colo.  App.)  34  Pac. 
1111.  We  are,  however,  relieved  in  this  case 
from  determining  the  extent  of  liability  in 
relation  to  reservoirs,  for  the  reason  that  the 
injurious  seepage  was  shown  to  come  from 
the  ditch,  and  not  the  reservoir,  by  the  pre- 
ponderance of  the  evidence^  as  we  think,  as 
well  as  for  another  reason,  about  to  be  ex- 
plained. 

We  have  no  statute  dcflnlng  the  responsi- 
bility of  ditch  owners  for  injuries  caused  by 
escaping  water.  It  la  provided  that  they 
shall  carefully  maintain  the  embankments  of 
the  ditches,  so  that  the  waters  thereof  may 
not  flood  or  damage  the  premises  of  others. 
Kev.  St.  1899,  $  901.  And  a  ditch  company  is 
expressly  required  to  keep  the  banks  of  Its 
ditch  in  good  repair,  so  that  the  water  shall 
not  be  allowed  to  escape,  to  the  Injury  of 
any  mining  claim,  road,  ditch,  or  other  prop- 
erty located  and  held  prior  to  the  location  of 
the  ditch.  Id.  |  30C9.  There  Is  also  a  provi- 
sion authorizing  the  State  Engineer  to  in- 
spect, during  construction,  any  ditch,  canal, 
or  other  work  carrying  more  than  50  cubic 
feet  of  water  per  second  of  time,  and  to  or- 
der such  alterations  or  additions  deemed  nec- 
essary for  the  security  of  the  work,  or  the 
safety  of  persons  residing  on  or  owning  land 
in  the  vicinity  of  such  works.  Id.  §  932. 
And  such  inspection  may  be  requested,  upon 
certain  conditions,  by  any  such  resident  or 
landowner.  Id.  i  933.  By  these  provisions 
the  Legislature  has  shown  a  scrupulous  de- 
sire to  protect  against  unreasonable  Injury 
from  water  conveyed  through  ditches,  but 
they  clearly  fall  short  of  imposing  upon  a 
ditch  owner  the  burden  of  an  Insurer.  The 
statutes  require  the  exercise  of  care  In  the 
construction  and  maintenance  of  the  embank- 
ments of  a  ditch,  and  contemplate  the  exer- 
cise of  that  degree  of  care  which  a  prudent 
man,  with  due  regard  for  the  rights  of  others 
and  the  risk  of  his  undertaking,  would  ex- 
ercise in  conveying  through  an  artificial  chan- 
nel a  substance  such  as  water,  that  possess- 
es detrimental  and  destructive  as  well  as 
beneficial  and  productive  qualities,  unless 
properly  restrained.  But.  that  Is  clearly  the 
rule,  without  statutory  aid.  The  failure  to 
speciflcally  require  th^i^^^j^^nc^^^cjiMiie 
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constructing  and  guarding  the  iMttom  of  a 
ditch  cannot  be  regarded  aB  an  exemption 
from  liability,  abould  damage  be  caused 
through  negligence  In  that  respect  The  con- 
struction and  operation  of  an  Irrigating  ditch 
either  by  an  individual  or  corporation  who 
has  taken  the  necessary  steps  to  acquire  an 
appropriation  of  water  is  a  lawful  enterprise; 
and,  so  far  as  the  evidence  discloses,  the  de- 
fendant had  a  lawful  right  to  construct  and 
maintain  Its  ditch  over  the  line  traveled  by 
it,  and  to  convey  water  through  the  same  to 
the  place  of  use.  This  case,  therefore.  Is  un- 
like that  of  Clear  Creek  Land  &.  Ditch  Co.  v. 
Kilkenny,  5  Wyo.  38,  36  Pac.  819,  where  lia- 
bility for  damage  from  seepage  was  upheld 
on  the  ground  that  the  ditch  was  constructed 
across  the  land  of  the  plaintiff  without  au- 
thority, no  right  of  way  therefor  having  been 
obtained.  The  well-settled  rule  is  that  the 
owner  of 'an  Irrigating  ditch  Is  bound  to  ex- 
ercise reasonable  care  and  skill  to  prevent 
injury  to  other  persons  from  such  ditch,  and 
he  will  be  liable  for  all  damages  occurring 
to  others  as  a  result  of  his  negligence  or  tin- 
skillfulness  In  constructing,  maintaining,  or 
operating  the  ditch.  Long  on  Irr.  S  68;  Farn- 
bam  on  Waters  &  Water  Rights,  §  634;  17 
Ency.  li.  512;  Llsonbee  v.  Monroe  Irr.  Co, 
18  Utah,  343,  54  Pac.  1009,  72  Am.  St  Rep. 
784;  King  v.  Miles  City  Irr.  D.  Co.,  16  Mont 
463,  41  Pac.  431,  50  Am.  St.  Rep.  506;  Jen- 
kins V.  Hooper  Irr.  Co.  (Utah)  44  Pac.  829; 
Shields  V.  Orr  Extension  Ditch  Co.,  23  Nev. 
349,  47  Pac.  194;  Kearney  Canal  &  Water 
Supply  Co.  V.  Akeyson,  45  Neb.  635,  63  N.  W. 
921;  Chldester  v.  Consolidated  Ditch  Co.,  69 
Cal.  197;  McCarty  v.  Boise  City  Canal  Co. 
<Idaho)  10  Pac.  623;  Turpen  v.  Turlock  Irr. 
Dlst.,  141  Cal.  1,  74  Pac.  295;  Stuart  v.  Noble 
Ditch  Co.  (Idaho)  76  Pac.  255;  Emlson  v. 
Owyhee  Ditch  Co.,  37  Or.  577,  62  Pac.  13. 
The  principle  is  stated  In  Gould  on  Waters  as 
follows:  "A  person  may  lawfully  collect  wa- 
ter by  means  of  a  dam,  or  in  ditches,  ca- 
nals, culverts,  or  pipes,  and  is  not  liable  in 
such  a  case  for  injuries  caused  by  the  escape 
of  the  water.  In  the  absence  of  negligence  on 
his  part.  •  •  •  If  the  injury  Is  caused  by 
hazardous  experiments,  by  the  Imperfect  con- 
struction of  a  dam  or  canal  embankment,  or 
negligence  In  maintaining  it,  or  In  opening 
flood  gates,  the  owner  Is  liable."  Gould  on 
Waters,  f  298.  "The  measure  of  the  care 
which  the  ditch  owner  Is  bound  to  use  is  that 
which  ordinarily  prudent  men  exercise  under 
like  circumstances  when  the  risk  is  their 
own.  And  If  he  fails  to  exercise  this  de/gree 
of  care,  be  Is  liable  for  the  Injuries  which 
the  water  causes  to  the  adjoining  property 
in  consequence  of  his  negligence."  Famham 
on  Waters  &  Water  Rights,  supra.  The  con- 
struction of  ditches  Is  one  of  the  customSry 
and  recognized  methods  of  appropriating  wa- 
ter, and  conveying  the  same  for  use  in  Ir- 
rigation and  for  other  necessary  purposes. 
It  is  the  method  more  generally,  and,  indeed, 
almost  universally,  employed.    While  those 


engaged  in  such  an  undertaking,  attended 
with  possible  risks  to  others,  should  be  an- 
swerable for  the  conduct  thereof  with  dili- 
gence proportioned  to  the  apparent  risk,  there 
Is  no  substantial  reason,  we  think,  for  hold- 
ing them  accountable  as  insurers,  nor  for  In- 
juries not  attributable  to  some  fault  or  negli- 
gence on  their  part  Occasional  expressions 
may  be  found  in  Judicial  opinions  apparently 
tending  toward  a  more  stringent  rule.  But 
examination  will  disclose  in  most,  if  not  all, 
of  such  cases,  where  statutory  provisions 
have  not  intervened,  that  liability  was  up- 
held on  the  theory  of  negligence.  That  we 
understand  to  be  the  effect  of  the  case  of 
Shields  Vi  Orr  Extension  Ditch  Co.,  supra, 
much  relied  on  by  counsel  for  plaintiff  in  er- 
ror. The  Nevada  court  there  sustained  thai/ 
refusal  of  certain  instructions  drawn  upon 
the  theory  that  the  defendant  might  recover 
if  it  had  not  been  guilty  of  negligence.  The 
decision  was,  however,  based  on  the  ground 
that  the  uncontrtdlcted  testimony  showed 
the  existence  of  negligence,  and  hence  the 
instructions  were 'held  inapplicable  and  mis- 
leading. 

The  district  court  therefore  properly  held 
that  the  plalptlff  could  not  recover  for  the 
damage  from  seepage  unless  the  same  was 
shown  to  have  resulted  from  the  negligence 
of  defendant.  We  think,  however,  that  the 
evidence  does  not  support  the  finding  of  no 
negligence.  As  already  explained,  the  ditch 
from  the  reservoir  runs  along  a  side  hill 
above  the  premises  of  plaintiff,  where  at 
least  in  one  place  a  cut  was  made  through 
sand  banks,  and  1h  two  or  three  places  a 
fill  was  made  by  scraping  sand  and  gravel 
down  from  the  side  of  the  hill  to  form  the 
bottom  and  lower  bank  of  the  ditch;  thus 
bringing  the  bottom  some  five  or  six  feet 
above  the  natural  level  of  the  ground.  The 
seepage  complained  of  most  probably  came 
from  the  parts  of  the  ditch  so  constructed. 
The  engineer  in  charge  of  its  construction 
testified  that,  in  bis  opinion,  the  seepage 
came  from  the  cut  through  the  sand  banks, 
and  that  was  also  the  opinion  of  the  defend- 
ant's manager,  on  account,  as  he  says,  "<»f 
the  loose  condition  of  the  sand  banks."  It 
appears  that,  at  the  time  of  construction, 
water  was  turned  in  and  teams  used  in  an 
endeavor  to  tramp  the  earth  solid;  but 
whether  the  company  made  any  such  en- 
deavors after  commencing  the  operation  of 
the  ditch,  and  the  ai^earance  of  the  seepage 
on  plaintifTs  land,  is  not  sufficiently  dis- 
closed. The  defendant's  witnesses  testified 
that  the  seepage  was  becoming  less  each 
year,  because  of  the  natural  washing  down 
and  deposit  of  sediment  in  the  ditch,  as  a 
consequence  of  the  flow  of  water  therein 
during  each  irrigating  season;  and,  while 
the  evidence  shows  that  the  officers  and 
agents  of  the  company  knew  of  the  seepage, 
it  fails  to  show,  we  think,  sufficient  if  any, 
precautions  on  the  part  of  the  defendant  to 
prevent  the  same.    It  is  true  that  th«  de- 
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fendanfg  engineer  testified  that  the  canal 
was  properly  constructed,  and  on  proper 
grade  to  carry  the  water.  '  But  that  opinion 
is  clearly  Ipsufficient  to  sustain  the  finding 
that  there  was  no  negligence,  in .  the  face 
of  the  fact  that  the  water  constantly  seeped 
from,  the  ditch,  to  the  knowledge  of  de- 
fendant, as  a  result  of  its  construction 
through  unusually  loose  and  porous  soli, 
without  proper  effort  to  prevent  it  Reed  ▼. 
State,  108  N.  T.  407,  15  N.  E.  735.  We  need 
not  decide  whether  a  ditch  owner  would  be 
liable  for  temporary  seepage  that  might  be 
the  usual  and  necessary  incident  of  a  new 
ditch  constructed  by  exoavation  in  the  gen- 
erally prevailing  soil  of  the  country  and  in 
the  usual  manner.  The  question  in  that 
case,  even,  would  depend  upon  the  existence 
or  nonexistence  of  negligence.  It  appears 
that  the  ditch  south  of  the  reservoir  was  ex- 
cavated In  the  earth,  and  did  not  seep;  and 
there  is  sufficient  evidence  to  show  that  the 
places  in  the  ditch  in  question  where  the 
seepage,  occurred  were  constructed  through 
or  with  such  unusually  loose  and  porous  soli 
as  to  require  at  least  active  endeavor  on 
the  part  of  the  defendant  to  render  it  rea- 
sonably capable  of  holding  water.  The 
great  benefit  to  be  derived  from  such  enter- 
prises as  that  of  the  defendant  does  not  au- 
thorize the  promulgation  of  a  principle  that 
wUl  permit  one  tract  of  land  to  be  reclaimed 
at  the  expense  of  the  destruction  of  another 
without  compensation.  If  the  company  saw 
fit  to  construct  its  ditch  through  soil  natural- 
ly incapable  of  holding  water,  it  should  at 
least  have  made  all  proper  and  reasonable 
efforts  to  prevent  seepage  therefrom.  Fail- 
ing to  do  so,  it  was  clearly  negligent  Reed 
V.  State,  108  N.  Y.  407,  15  N.  E.  735;  Scott 
T.  Longwell  (Mich.)  102  N.  W.  230;  Shields 
V.  Orr  Ex.  Ditch  Co.,  23  Nev.  349,  47  Pac. 
194;  Turpen  v.  Turiock  Irr.  Dlst.,  141  Cal. 
1,  74  Fac.  295.  In  Reed  v.  State,  supra,  the 
New  York  Court  of  Appeals  said:  "The  at- 
tempt to  collect  a  large  body  of  water  into  a 
limited  space  surrounded  with  a  porous  and 
gravelly  soil,  without  taking  adiequate  pre- 
caution to  confine  it  to  the  receptacle  pre- 
pared for  it,  was,  upon  the  face  of.  it,  an 
inexcusable  act  of  negligence  in  those  hav- 
ing charge  of  such  work,  and  cannot  be  jus- 
tified under  the  known  laws  governing  the 
motion  of  fluids."  In  the  Michigan  case 
above  cited,  recovery  of  damages  was  sought 
for  injury  caused  by  water  seeping  through 
the  banks  of  a  mill  race.  The  damage  oc- 
curred after  the  race  had  been  emptied  and 
cleaned,  and  water  again  turned  into  it 
The  court  said:  "In  view  of  the  undisputed 
fact  that  such  a  race  was  likely  to  leak  on 
account  of  the  scraping  and  cracks,  I  thlnL 
that  we  could  safely  say,  as  a  matter  of  law, 
that  defendants  were  negligent  in  not  tak- 
,lng  proper  precautions  to  prevent  the  water 
escaping.  At  any  rate,  defendants  were 
bound  to  use  care  proportioned  to  the  dan- 
ger.   If  the  question  of  defendants'   negli- 


gence was  one  for  the  Jury,'  the  material 
circumstances  to  be  considered  by  the  Jury 
were  these:  The  probability  of  the  escape 
of  the  water,  and  the  precautions  taken  by 
defendants  to  prevent  such  escape."  .We  do 
not  think  the  evidence  warrants  the  state- 
ment of  the  court,  in  its  conclusion  of  law  on 
this  subject,  that  it  was  impossible  for  the 
defendant  to  guard  against  the  seepage  com- 
plained of.  The  seepage  was  continuous,  not 
occasional  or  accidental.  There  is  some  tes- 
timony to  the  effect  that  the  line  of  the 
ditch  pursued  the  most  practicable  route, 
and  that  the  plan  of  filling  in  along  the  de- 
pressions or  low  places  was  more  advisable 
than  fiumlng.  Beyond  that,  no  attempt  is , 
discerned  to  excuse  or  Justify  the  defend- 
ant on  the  ground  that  the  seepage,  or  the 
Injury  to  plaintiff  therefrom,  could  not  have 
been  avoided  by  the  defendant,  unless  the 
admitted  fact  that  water  would  usually  seep 
through  such  loose  soil  as  qomposed  the  bed 
and  banks  of  the  ditch  at  the  pointi^  mention- 
ed is  to  be  viewed  in  that  light.  But  if  it 
be  true  that  the  ditch  was  constructed  In 
such  a  place  and  manner  or  through  such 
soil  that  it  was  impossible  to  prevent  the 
continuous  and  large  amount  of  seepage  that 
occurred,  or  at  least  to  avoid  the  injurious 
consequences  thereof,  then  it  might  be  dif- 
ficult to  find  any  reasonable  basis  for  hold- 
ing that  the  defendant  bad  exercised  the  re- 
quired diligence,  care,  and  skill  in  construct- 
ing its  canal. 

Over  the  objection  of  the  plaintiff,  the 
court  permitted  the  defendant  to  show  on 
cross-examination  of  plaintlfTs  witnesses, 
and  also  by  the  testimony  of  Its  own  wit- 
nesses, that  much,  If  not  all,  of  the  alleged 
injury  to  the  land  of  plaintiff  could  be  over- 
come by  proper  drainage.  The  object  of  the 
testimony  was  evidentiy  to  show  that  the 
land  had  not  suffered  permanent  injury. 
It  was  clearly  admissible  for  that  purpose, 
as  bearing  upon  the  question  of  damages. 
There  is  no  indication  that  it  was  admitted 
upon  the  theory  that  plaintiff  had  contributed 
to  the  Injury  by  his  failure  to  properly  drain 
his  premises. 

Error  Is  also  assigned  upon  the  action  of 
the  court  in  admitting  testimony  to  the  ef- 
fect that  the  plaintiff  had  not  notified  the 
defendant  that  he  had  a  claim  against  it  for 
damages.  The  evidence  was,  we  think,  prop- 
erly admitted.  It  was  pertinent  upon  the 
disputed  question  of  consent  to  the  flowage 
of  water  through  the  spills,  and  tended  to 
show  that  such  consent  had  not  been  with- 
drawn. It  also  had  a  bearing  upon  the  ques- 
tion of  plaintlfTs  good  faith  in  connection 
with  certain  other  proof,  viz.,  that,  when  he 
was  approached  by  defendant's  manager  on 
tlie  subject  of  compromise  of  the  pending 
action,  his  only  response  was  that  the  mat- 
ter was  out  of  his  hands,  and  in  the  hands 
of  Ills  father,  who  appeared  as  one  of  plain- 
tiff's chief  witnesses. 

The  defendant  being.,J|^^j,^^Hg^(Tpgi[^ 


792 


81  PACIFIC  REPORTER. 


(Wyo. 


ages  caused  by  the  seepage,  the  plaintiff  was 
entitled  to  Judgment  for  the  amount  of  that 
damage  as  found  by  the  court,  viz.,  $105. 
It  is  unnecessary  to  remand  the  cause  for  a 
new  trial,  as  a  proper  judgment  can  be  en- 
tered upon  the  facts  found  and  sustained 
by  the  evidence. 

The  judgment  -will  be  reversed  and  vacat- 
ed, and  the  cause  remanded,  with  directions 
to  the  district  court  to  enter  judgment  for 
the  plaintiff  and  against  the  defendant  for 
the  sum  of  $105  and  costs. 

BEARD,  J,,  concurs.  VAN  ORSDBLy  J., 
did  not  sit 


(M  Wyo.  1) 

DELANEY  ▼.  STATE. 
(Supreme  Court  of  Wyoming.     Aug.  1,  1905.) 

1.  HoMicinE  —  Felonious   Assadlt  —  Ques- 
tions FOB  Jury. 

In  a  prosecution  for  assault  with  intent 
to  kill,  the  attitude  of  the  person  assaulted  at 
the  time  of  the  assault  is  a  question  of  fact 
for  the  jury,  where  there  is  a  conflict  in  the 
evidence. 

2.  Same  —  AsSAUiT  Committbd  in  House  — 
Justification. 

One  who  assaults  another  while  the  latter 
is  rightfully  in  the  former's  house,  without  be- 
ing incited  thereto  by  any  act  of  aggression  on 
the  part  of  the  latter,  but  while  he  is  in  fact 
peacefully  leaving  the  house  in  obedience  to  the 
former's  direction,  stands  in  the  same  position 
as  one  who  commits  an  assault  in  the  open  or 
upon  the  public  highway,  and  is  without  justifi- 
cation. 

3.  Same— Instbuctions— DuTT  to   Retreat. 

In  a  prosecution  for  assault  with  intent 
to  Itiil,  a  charge  that  it  was  defendant's  duty 
to  "retire,"  if  possible,  to  a  place  of  safety, 
before  the  person  assaulted  reached  his  gun, 
was  not  equivalent  to  a  charge  that  it  was  his 
duty  to  "retreat,"  and  prejudicial  on  that 
ground. 

4.  Same— Duty  to  Escape. 

In  a  prosecution  for  assault  with  intent 
to  kill,  the  evidence  showed  that  the,  assault, 
'  while  committed  by  defendant  in  his  own  house. 
was  committed ,  without  any  act  of  aggre.ssion 
on  the  part  of  the  person  assaulted.  There 
was  further  evidence  that  defendant,  after  fir- 
ing the  first  shot,  retired  to  a  less  exposed 
position.  The  court  charged  that  one  assault- 
ed in  his  own  house  under  such  circumstances 
as  to  induce  the  belief  that  he  is  in  danger  of 
losing  his  life  need  not  retreat,  but  may  pursue 
his  adversary  until  he  ha.s  freed  himself  from 
danger.  Heti,  that  a  further  charge  that,  to 
justify  the  use  of  a  deadly  weapon  by  defend- 
ant, the  circumstances  must  appear  to  be  sudi 
that  there  is  no  other  reasonable  means  of 
"escape,"  was  not  misleading  or  prejudicial. 
6.  Same— Intent. 

In  a  prosecution  for  a.ssault  with  intent  to 
kill,  a  charge  as  to  the  alternative  forms  of 
the  verdict,  stating  that,  if  defendant  perpe- 
trated an  assault  with  intent  to  kill,  the  ver- 
dict should  be  for  assault  with  intent  to  kill, 
and  if  defendant  unlawfully  and  maliciously  in- 
flicted grievous  bodily  harm  on  the  person  as- 
saulted the  verdict  should  be  "Guilty  of  ag- 
gravated assault,"  and  that  if  defendant  in- 
jured the  person  assaulted  in  a  rude,  insolent, 
or  angry  manner  the  verdict  should  be  "Guilty 
of  assault  and  battery,"  and  that  if  defendant 
attempted  to  commit  a  violent  injury  the  ver- 
dict should  be  "Guilty  of  attempting  to  com- 
mit a  violent  injury,'    was  erroneous,  in  that  | 


it  eliminated  the  question  of  motive  or  intent 
from  the  consideration  of  the  jury  in  deter- 
mining whether  defendant  was  guilty  of  any 
of  the  lesser  degrees  of  crime  than  assault  with 
intent  to  kill. 

6.  Appeal— Questions  Reviewable— Ebbobs 
NOT  Presented. 
,  Where  no  exception  was  taken  to  the  fail- 
ure of  the  court  to  give  an  ixistruction,  *  and 
such  failure  was  not  made  a  ground  for  new 
trial,  nor  assigued  as  error,  the  Supreme  Court 
need  not  consider  whether  it  was  the  duty  of 
the  court  to  give  the  instruction,  without  being 
requested  so  to  do. 

Error .  to  District  Court,  Uinta  County; 
David  H.  Craig,  Judge. 

William  J.  Delaney  was  convicted  of  as- 
sault with  Intent  to  kill,  and  brings  error. 
Afllrmed. 

J.  H.  Ryckman,  for  plaintiff  in  error.  W. 
E.  Mullen,  Atty.  Gen.,  for  tbt  State. 

SCOTT,  District  Judge.  The  defendant 
(plaintiff  in  errorj  was  tried  upon  an  Infor- 
mation charging  him  with  an  assault  and 
battery  with  intent  to  commit  murder,  found 
guilty,  and  sentenced  to  the  penitentiary  for 
a  term  of  years. 

1.  Plaintiff  In  error  contends  that  it  was 
error  for  the  court  to  give  to  the  Jury  the 
following  instructions,  which  were  requested 
by  the  state,  viz.:  "(8)  If  you  find  from  the 
evidence  that  tbe  defendant  procured  bis  gun 
while  Stark  was  fleeing  from  the  house,  and 
went  to  the  door,  and  immediately  shot  at 
Stark  with  intent  to  kill  him,  then  you  should 
find  the  defendant  guilty.  (9)  If  you  find 
from  the  evidence  that  the  defendant  could 
have  retired  to  a  place  of  safety  before  Stark 
reached  bis  gun,  then  it  was  bis  duty  to  have 
done  so,  and  he  was  not  Justified  In  shoot- 
ing Stark  because  he  may  have  believed  that 
Stark  was  going  after  bis  gun.  To  Justify 
the  use  of  a  deadly  weapon  by  the  defendant 
when  an  assault  has  been  made  upon  bim. 
the  circumstances  must  appear  to  be  such 
that  there  is  no  other  reasonable  means  of 
escape  from  death  or  great  bodily  harm." 
As  to  whether  these  instructions,  or  either  of 
them,  is  erroneous  In  whole  or  in  part,  or, 
if  erroneous  as  applied  to  tbe  facts  in  this 
case,  was  prejudicial  to  him,  requires  a  re- 
view of  the  evidence,  and  they  may  be  con- 
sidered together.  Defendant  was  a  ranch- 
man engaged- in  raising  sheep,  his  ranch  be- 
ing situated  near  tbe  mouth  of  La  Barge 
creek,  on  Green  river,  Uinta  county,  Wyo. 
On  the  morning  of  November  24,  1904,  he,  to- 
gether with  his  hired  men,  were  building  a 
corral  close  to  the  dwelling  bouse  on  tbe 
ranch.  This  bouse  was  constructed  substan- 
tially of  logs,  having  but  three  rooms,  and 
was  used  by  the  defendant  and  his  employes. 
There  was  a  small  dooryard,  with  a  gate, 
just  In  front  of  the  house.  While  they  were 
so  engaged,  one  Stark  rode  up  on  horseback 
with  bis  rifle  across  the  front  of  bis  saddle, 
passed  the  time  of  day  with  defendant,  dis- 
mounted, hitched  his  horse  to  the  wheel  of 
the  buckboard,  which  stood  about  30  yai-ds 
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from  and  In  front  of  tbe  honse,  and  leaned 
Ills  rifle  against  the  bncktioard  on  tbe  oppo- 
site side  from  the  house.  Some  pleasantries 
passed  between  the  parties,  and  Stark  asked 
defendant  if  there  was  any  mall  ^or  him, 
and  the  latter  answered,  saying  there  was  a 
letter  for  blm  In  tbe  bonse.  Thereupon  Stark 
went  into  the  house.  Stark  bad  previously 
worked  for  defendant  for  short  periods  of 
time,  and  bad  left  some  tilings  there  when 
be  quit  work  tbe  last  time.  Bis  principal 
occupation  was  trapping  and  btmtlng  wolves 
and  coyotes  for  the  bounty  on  them,  and  he 
carried  his  rifle  with  him  for  that  purpose. 
There  bad  been  some  disagreement  between 
blm  and  defendant,  but  not  of  a  serious  na- 
ture, and  no  evidence  was  lnti;oduced  upon 
tbe  trial  to  show  that  he  was  a  quarrelsome 
or  dangerous  moor,  or  bad  made  any  threats 
against  tbe  life  of  or  to  do  the  defendant 
any  bodily  harm.  There  was  an  unsettled 
account  between  htm  and  defendant  with 
reference  to  a  wagon  cover.  Stark,  falling 
to  find  bis  letter,  came  to  tbe  door,  and  In- 
quired where  tbe  letter  was,  and  defendant 
told  blm  It  was  on  the  window,  and  upon 
this  Information  procured  and  sat  down  to 
read  it,  and  was  reading  when  defendant 
entered  the  bouse  and  said  be  would  get  hl« 
checkbook  and  write  blm  out  a  check  for  tbe 
$3  he  owed  him  for  tbe  wagon  cover.  Stark 
refused  to  take  the  check,  owing,  as  be  said, 
to  tbe  remote  place  they  were  in,  and  the 
dlfflcolty  in  cashing  It,  and  said,  "I  .don't 
■want  yonr  check,"  whereupon  defendant 
flew  into  a  paealon,  saying.  If  his  check  was 
not  good,  than  be  himself  was  no  good,  and 
ordei-ed  Stark  to  get  his  things  and  get  ott 
tbe  place.  Stark  -went  Into  an  adjoining 
room  to  pack  up  bis  things,  and  defendant 
went  oat  to  tbe  men  to  see  If  he  could  get 
the  cash,  using  to  tbem  vile  and  profane  lan- 
guage with  reference  to  Stark,  saying  be  bad 
told  him  to  pack  up  his  things  and  get  out 
of  there;  and  came  back  to  the  house,  two 
of  tbe  men  following  him  there.  These  two 
men  were  witnesses  as  to  what  occurred  In 
the  house  from  that  time  on,  and  their  evi- 
dence practically  agrees  with  that  of  Stark  and 
tbe  defendant.  Stark  came  out  of  tbe  side 
room,  with  bis  things  done  up  in  a  bundle,  in- 
cluding a  violin,  which  the  defendant  or- 
dered him  to  leave,  and  grabbed  blm,  and  at- 
tempted to  take  It  away  from  him,  harsh 
and  vile  epithets  being  applied  one  to  tbe 
other.  Stark  jerked  the  bundle  away,  and, 
freeing  himself,  started  out  tbe  door  on  a 
run  to  tbe  buckboard  where  bis  horse  and 
rifle  were.  Defendant  rushed  Into  an  adjoin- 
ing room,  procured  his  loaded  rifle,  and  came 
to  tbe  door,  looking  for  Stark,  the  latter  at  ! 
that  time  having  dropped  bis  bundle  In  his  ' 
flight,  and  being  crouched  behind  the  front  i 
wheel  of  the  buckboard  for  shelter.  Defend-  j 
ant  Immediately  raised  bis  rifle,  and,  aiming  : 
at  Stark,  fired,  the  bullet  passing  through  tbe  ; 
spoke  of  tbe  wheel,  entering  Stark's  right 
hip,  and  passing  through  tbe  fleshy  part  from 


rlgbt  to  left  Stark  arose  with  his  gun,  and, 
walking  sideways  and  backward,  facing  tbe 
house,  bis  rifle  not  raised  or  aimed,  but  with 
tbe  muzzle  Ih  tbe  direction  of  the  house  en- 
deavored to  get  in  rear  of  a  sbed  nearby, 
and  while  doing  so  mistook  witness  Hamp, 
who  had  left  the  bonse  to  get  out  of  the 
possible  range  of  any  shots  that  Stark  might 
return,  for  the  defendant,  and  flred  at  him 
without  Inflicting  any  ^Jury.  Tbe  defend- 
ant, after  tbe  first  shot,  retired  from  his 
doorway  to  a  less  exposed  place,  and  flred 
tbe  succeeding  shots  through  a  window, 
while  Stark  was  endeavoring  to  gain  the 
shelter  of  tbe  sbed,  one  of  tbe  bullets  strik- 
ing Stark  at  tbe  inner  part  of  tbe  left  eye, 
ranging  downward  and  passing  out  of  the 
right  side  of  the  neck.  Stark,  still  going 
away,  or  trying  to  get  away,  was  about  to 
be  flred  at  again  by  defendant,  who  was  dis- 
suaded from  doing  so  by  witness  EDamp,  who 
Informed  blm  that  be  bad  already  killed 
him.  He  fell,  and  was  cared  for  by  tbe  men 
about  tbe  place,  and  taken  to  a  ranch  about 
four  miles  distant,  defendant  not  assisting, 
but  expressing  tbe  deepest  feeling  of  malice 
and  hatred  when  asked  what  should  be  done 
with  Stark.  A  physician  and  surgeon  was 
summoned,  who  reached  Stark  48  hours  after 
tbe  shooting  occurred,  and  who  bad  him  under 
surgical  and  medical  treatment  for  4  months. 
There  Is  some  conflict  as  to  the  number  of 
shots  flred  by  defendant,  but  that  question 
Is  Immaterial.  There  were  certainly  a  suffi- 
cient number.  The  physician  who  attended 
Stark  testifies  that  there  were  eight  bullet 
boles,  counting  tbe  various  points  of  entrance 
and  exit,  any  one  of  which  was  likely  to  pro- 
duce death.  Aside  from  this,  there  Is  no  con- 
flict in  tbe  evidence  as  to  these  facts.  De- 
fendant sought  to  Justify  tbe  shooting  on  tbe 
ground  of  self-defense,  and  testified  that 
when  he  flred  tbe  flrst  and  second  shots  ' 
Stark  had  his  rifle  pointed  at  him.  In  this 
connection  we  quote  from  tbe  testimony  of 
bis  own  witness,  Danvers.  npon  direct  exam- 
ination: "Q.  Tbe  flrst  thing  that  attracted 
your  attention  in  connection  with  this  diffi- 
culty was  loud  voices?  A.  Yes,  men  appaiv- 
ently  quarreling.  Q.  And  then  yon  saw 
Stark  coming  from  the  bouse?  Did  yon  see 
what  be  carried  if  anything?  A.  A  bundle, 
with  a  blanket  around  It,  tied  up  with  a 
rope.  Q.  Was  he  In  your  full  view  then  from 
tbe  time  be  left  tbe  front  door  of  tbe  bouse 
until  the  first  shot  was  flred?  A.  Prom  tbe 
time  he  left  the  front  gate  he  was.  I  couldn't 
hardly  see  the  door.  Q.  What  did  b^  dot 
Describe  bis  movements.  A.  He  was  run- 
ning, and  be  threw  his  bundle  right  upon  or 
near  the  buckboard  tongne,  and  I  noticed  blm 
grab  a  hold  of  tbe  buckboard  tongue,  and 
swing  behind  it  Q.  Around  tbe  front  of  the 
buckboard?  A.  Yes,  sir.  Q.  What  did  he  do 
next?  A.  He  stood  there  for  a  fraction  of  a 
second,  looked  back  toward  tbe  bouse, 
crouched  behind  the  buckboard.  and  reached 
over  and  grabbed  his  rifle,  and  drew  it  towar 
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him.  It  was  rlgbt  by  tbe  buckboard,  and  he 
drew  It  close  to  him.  Q.  And  at  this  time 
there  had  been  no  shot  fired?  A.  No,  the 
shot  was  fired  next.  Q.  >Vbat  was  tbe  next 
thing  you  heard?  A.  I  beard  a  shot."  With 
this  evidence  before  the  Jury,  they  were  in- 
structed fully  upon  the  law  of  self-defense. 
By  instruction  8  the  tentative  fact  was. left 
to  the  Jury  to  determine  whether  or  not  Stark 
was  endeavoring  to  get  off  the  place  with  his 
belongings,  as  he  was  ordered  to  do,  and  to 
escape  grievous  bodily  injury  at  the  bands 
of  the  defendant.  If  be  was  thus  fleeing  and 
endeavoring  to  escape  such  injury  at  the  time 
he  was  shot,  then  there  was  no  Justification 
for  shooting.  His  attitude  at  tbe  time  the 
shots  were  fired  was  one  of  fact,  and  prop- 
erly left  to  the  Jury  under  this  instruction. 

It  will  be  seen  from  the  evidence  that 
Stark  was  in  the  house  by  leave  and  license, 
and  when  the  dispute  arose  be  proceeded  to 
carry  out  the  order  given  him  by  the  de- 
fendant, orders  which  tbe  latter  bad  a  rigbt 
to  give  and  enforce  in  a  proper  manner  if  re- 
sisted, whether  founded  in  reason  or  as  the 
result  of  caprice;  that  he  packed  np  his  be- 
longings and  was  proceeding  to  leave  the 
place  in  a  quiet  and  orderly  manner  when 
he  was  assaulted  by  the  defendant,  not  for 
the  purpose  of  ejecting  bim  from  tbe  house, 
which  was  unnecessary,  but  to -take  from  his 
possession  the  violin  which  tbe  defendant 
demanded  that  he  leave  at  tbe  house.  This 
assault  was  fierce,  intense,  and  relentless, 
and  only  ended  when  Stark,  near  the  shed, 
was  staggering,  and  about  to  fall  from  the 
effect.s  of  his  wounds,  and  defendant  was 
dissuaded  from  firing  at  him  again  upon  be- 
ing Informed  that  he  had  already  killed  him. 
The  court  instructed  tbe  Jury  as  to  tbe  rlgbt 
of  one  to  defend  himself  in  bis  house  against 
one  who  assaults  him  therein,  but  tbe  un- 
disputed evidence  is  that  Delaney  was  not 
assaulted.  He  was  the  aggressor.  He  com- 
mitted an  assault  and.  battery  upon  Stark, 
and  the  latter.  Jerking  himself  loose,  fled 
from  the  house.  This  case  la  clearly  distin- 
guishable from  Palmer  v.  State,  9  Wyo,  40, 
59  Pac.  793,  87  Am.  St.  Rep.  910.  In  that 
case  "it  was  uncontradicted  •  *  •  that 
the  deceased,  after  assaulting  the  defendant, 
and  threatening  his  life,  pursued  him.  Invad- 
ed bis  bouse,  and  assaulted  him  there  with 
the  avowed  purpose  of  killing  him."  This 
court  further  says:  "Tbe  person  so  assaulted 
has  the  right  to  defend  himself,  and  to  pur- 
sue bis  adversary  until  he  has  freed  himself 
from  danger."  It  will  be  observed  that  the 
right  to  pursue  accrues  to  the  party  assault- 
ed under  similar  circumstances.  It  is  as 
much  the  duty  under  the  law  for  one  not  to 
commit  an  assault  In  his  own  house  as  it  is 
anywhere  else.  It  is  not  his  duty  to  retreat 
if  assaulted  therein,  but  he  may  stand  bis 
ground,  and  defend  against  such  an  assault. 
If,  however,  be  commits  an  assault  upon  one 
lawfully  therein,  or  upon  one  who  is  peace- 
ably leaving  the  bouse  in  obedience  to  bis  di- 


rections, it  is  difficult  to  see  bow,  In  law. 
be  stands  in  any  different  light  than  as 
though  he  bad  committed  tbe  assault  In  the 
open,  or  upon  the  public  highway.  It  will 
be  observed  that  Stark  was  unarmed  when 
he  entered  the  bouse,  and  that  the  trouble 
therein  did  not  involve  any  violence,  or  at- 
tempted, or  intended  violence,  to  the  dwelling 
or  property  or  family  of  tbe  defendant.  The 
trouble  was  wholly  personal.  The  rules  of 
law  governing  one's  conduct  when  assaulted 
in  his  house  are  for  bis  protection,  and  to  se- 
cure tbe  safety  and  -peace  of  himself,  bis 
house  and  home  from  violators  of  the  law, 
and  not  to  shield  him  as  a  violator.  If  he, 
as  did  the  defendant,  commit  an  assault  un- 
der such  circumstances,  in  a  place  of  his  own 
j  choosing,  then  it  is  a  misstatement  of  the 
law  to  say  that  because  tt  is  in  his  house 
he  shall  not  suspend  such  unlawful  act,  and 
avoid  unnecessary  Infliction  of  grievous  bod- 
ily harm  upon  the  one  so  assaulted.  We 
think  this  view  of  the  law  is  clearly  support- 
ed in  State  v.  Martin,  30  Wis.  216,  11  Am. 
Rep.  567;  State  v.  Partlow,  90  Mo.  608,  4 
S.  W.  14,  BO  Am.  Rep.  SI;  State  v.  Mcin- 
tosh, 40  S.  C.  349,  18  8.  E.  1033. 

In  the  ninth  instruction  the  word  "retired" 
Is  used,  and  defendant  claims  that  this  is 
equivalent  to  the  word  "retreated,"  and  that 
he  was  thereby  prejudiced.  We  think,  as 
applied  to  the  law  of  self-defense,  there  is  a 
difference  In  meaning  of  the  two  words.  The 
latter  always  Implies  an  act  under  ijressure 
or  force,  a  driving  back;  while  the  former 
may,  and  usually  does,  rest  solely  In  voli- 
tion. The  use  of  tbe  word  "escape"  In  the 
second  part  of  the  Instruction  was  not  prop- 
er; but  In  view  of  the  evidence  in  this  case 
that  the  defendant  did,  after  firing  tbe  first 
shot,  retire  to  a  less  exposed  place,  we  do 
not  think  this  Instruction  misleading  or  prej- 
udicial, especially  when  considered  In  con- 
nection with,  and  that  its  meaning  was  re- 
stricted to,  a  voluntary  withdrawal  from  the 
assault  by  the  instruction  which  was  given 
at  the  request  of  the  defendant  that  where 
one  Is  assaulted  In  his  own  house  under  such 
circumstances  as  to  induce  the  belief  that  he 
Is  in  danger  of  losing  his  life  or  suffering 
great  bodily  barm,  he  Is  not  obliged  to  re- 
treat, but  may  pursue  his  adversary  until  he 
has  freed  himself  from  danger — an  Instruc- 
tion which,  In  Connection  with  the  other  in- 
structions as  a  whole,  embodied  the  law  of 
the  case.  If  there  was  any  evidence  that 
Stark,  while  in  the  house,  assaulted  Delaney. 
we  would  not  hesitate  to  hold  it  prejudicial 
error  to  have  given  tbe  Instruction  complain- 
ed of.  Having  been  the  aggressor,  the  de- 
fendant placed  himself  In  the  attitude  of  one 
who  assaults  another  on  the  highway,  and 
upon  whom  the  law  Imposes  the  duty  of 
withdrawing  in  good  faith  from,  and  not  for 
the  purpose  of  renewing,  the  assault,  before 
he  can  justify  shooting  bis  adversary  on  the 
ground  of  self-defense. 
2.  The  defendau^.j^|g^^^^5,iojghe  re- 
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fuaal  of  the  conrt  upon  bis  request  to  give 
the  following  InBtructlon:  "Under  this  infor- 
mation you  may  find  the  defendant  guilty  of 
an  assault  and  battery  upon  the  prosecuting 
witness,  0.  Jj.  Stark,  with  Intent  to  kill  and 
murder,  or  you  may  find  the  defendant  guilty 
of  unlawfully  inflicting  upon  the  said  C.  L. 
Stark  grievous  bodily  barm,  or  you  may  find 
thd  defendant  guilty  of  assault  and  battery, 
or  you  may  &nd  the  defendant  guilty  of  un- 
lawfully attempting  to  commit  a  violent  In- 
jury upon  the  said  G.  L,  Stark,  or  you  may 
find  the  defendant  not  guilty.  If  you  find 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  perpetrated  an  assault 
and  battery  upon  the  said  G.  L.  Stark  with 
Intent  to  kill  and  murder  him,  the  said  C.  L. 
Stark,  your  verdict  may  be  In  the  following 
form:  'We,  the  Jury,  find  the  defendant 
guilty  of  assault  and  battery  with  intent  to 
kiU.G.  L.  Stark,  as  charged  in  the  informa- 
tion,' and  signed  by  your  foreman.  If  you 
find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  unlawfully  and 
maliciously  inflicted  grievous  bodily  harm  up- 
on the  said  O.  L.  Stark,  or  unlawfully  or 
maliciously  wounded  the  said  G.  L.  Stark, 
then  your  verdict  may  be  In  the  following 
form:  'We,  the  Jury, '  find  the  defendant 
guilty  of  aggravated  assault  and  battery,  as 
charged  In  the  Information,'  and  signed  by 
your  foreman.  If  you  find  from  the  evl- 
dtence  beyond  a  reasonable  doubt  that  the 
defendant  in  a  rude.  Insolent,  or  angry  man- 
ner unlawfully  injured  the  said  C.  L.  Stark, 
your  verdict  may  be  in  the  following  form: 
'We,  the  Jury,  find  the  defendant  guilty  of  as- 
sault and  battery,  as  charged  in  the  infc«- 
matlon,'  and  signed  by  your  foreman.  If  you 
find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  having  the  present 
ability  to  doso  unlawfully. attempted  to  com- 
mit a  violent  injury  upon  the  person  of  said 
C.  Ik  Stark,  then  your  verdict  may  be  In  the 
following  form:  'We,  the  jury,  find  the  de- 
fendant guilty  of  attempting  to  commit  a  vio- 
lent Injury  upon  the  person  of  G.  Ik  Stark,' 
and  signed  by  your  foreman."  This  instruc- 
tion, as  a  whole,  upon  its  face  Is  misleading, 
erroneous,  and  does  not  state  the  law.  The 
law  is  not,  on  the  trial  of  one  charged  with 
the  crime  of  an  assault  and  battery  perpe- 
trated with  a  feloiiious  intent,  that  upon  ad- 
mission or  proof  of  the  assault  and  battery 
the  jury  may  not  consider  the  motive  or  in- 
tent with  which  it  is  perpetrated.  This  In- 
struction, which  was  the  only  wie  asked  or 
requested  on  this  branch  of  the  case,  does 
not  inform  the  Jury  that  if  they  flnd  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  assault  and  battery  as  defined  was  com- 
mitted by  the  defendant,  and  if  they  have  or 
entertain  a  reasonable  doubt  as  to  whether  It 
was  committed  with  the  Intent  to  kill  then 
they  stKHild  acquit  the  defendant  of  the  high- 
er and  flnd  him  guilty  of  the  lesser  ofCense. 
In  effect,  the  Instruction  eliminates  that  ques- 
tion, and  takes  it  from  the  Jury.    If  the  de- 


fendant desired  the  court  to  instruct  the  Ju- 
ry as  to  the  lower  offenses  Included  in  the 
cliarge,  it  was  his  duty  to  prepare  and  pre- 
sent a  proper  Instruction  thereon. 

It  was  suggested  in  argument  that  It  was 
the  duty  of  the  court  to  so  instruct  without 
being  requested,  but  we  need  not  decide  that 
question,  for  no  exception  was  taken  to  the 
failure  of  the  court  to  so  instruct,  nor  was 
it  ifiade  a  ground  for  a  new  trial  nor  assign- 
ed as  error.  Brantley  v.  State,  9  Wyo.  102, 
61  Pac.  139. 

No  prejudicial  error  appearing  in  the  rec- 
ord, the  Judgment  will  be  affirmed. 

Affirmed. 

POTTER,  0.  J.,  and  PABMELEB,  District 
Judge,  concur.  BEARD  and  VAN  ORSDEL, 
JJ.,  being  dlsquallfled,  SOOTT  and  PAR- 
MELEE,  District  Judges,  were  called  in  to 
sit  in  their  stead. 


a*  Wyo.  «) 
STATE  ex  rel.  HAMILTON  T.  GRANT, 
State  Auditor. 
(Supreme  Court  of  Wymning.     Aug.  1,  1905.) 

1.  Officers— RtoHT  TO  Salabt— Detebicina.- 
TioN — Remedies — Mandauus. 

Mandamus  was  maintainable  to  compel  a 
State  Auditor  to  issue  a  warrant  on  the  Treas- 
urer for  relator's  salary  as  superintendent  of  a 
water  division,  after  relator's  alleged  improper 
removal  from  such  office  and  the  appointment 
of  his  successor,  though  relator's  title  to  the 
office  was  incidentall.v  involved  in  such  pro- 
ceeding, to  which  relator's  successor  was  not  a 
party. 

[Ed.   Note, — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Mandamus,  §  218.1 

2.  Same  —  State  Officebs  —  Reuovai.  —  Ijt- 

PEACHUENT. 

A  state  superintendent  of  a  water  district, 
appointed  by  the  Governor,  as  siitborized  by 
Const,  art  8,  and  Sess.  Laws  1890-91,  p.  91, 
c.  8  (Rev.  St.  1899,  §§'848-850),  is  a  state 
officer,  removable  under  Sess.  Laws  1905,  p. 
101,  c.  59,  providing  that  any  officer  who  shall 
hold  his  office  by  appointment  by  the  Governor, 
etc.,  may  be  removed  by  the  Governor  for  mal- 
administration, etc.,  and  was  not  an  officer  re- 
movable by  impeachment  only,  under  Const, 
art.  3,  §§  18,  19,  providing  that  the  Governor 
and  other  state  and  judicial  officers,  except  jus- 
tices of  the  peace,  shall  be  liable  to  impeach- 
ment for  high  crimes  and  misdemeanors  or  mal- 
feasance in  office,  and  that  all  officers  not  liable 
to  impeachment  shall  be  subject  to  removal  for 
misconduct  or  malfeasance  as  provided  by  law. 

3.  Same — Statutes — Due  Process  of  Law. 

Since  a  public  officer  has'  no  property  right 
in  hist  office,  Sess.  Laws  1906,  p.  lOl,  c.  59, 
providing  for  the  removal  of  certain  state  offi- 
cers by  the  appointing  power,  on  filing  a  reason 
therefor  in  writing  with  the  Secretary  of  State, 
wa^i  not  unconstitutional,  as  depriving  an  office 
holder,  so  removed,  of  his  property  without  due 
process  of  law. 

4.  Same— Gbabqes— Heabino. 

A  state  officer,  removable  under  Sess.  Laws 
1905,  p.  101,  c.  59,  providing  that  any  officer 
appointed  bj;  the  Governor  may  be  removed  by 
the  appointing  power  for  maladministration, 
etc.,  provided  reason  in  writing  for  such  re- 
moval shall  be  filed  in  the  office  of  the  Secre- 
tary of  State,  was  removable,  without  notice 
or  hearing.        ,  Digitized  by  VJW^^^IC 
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Mandamus  by  tlie  state,  on  the  relation  of 
Octavlus  A.  Hamilton,  against  Le  Roy 
Grant,  Auditor  of  State,  to  compel  the  issu- 
ance of  a  warrant  on  the  State  Treasurer  for 
relator's  salary  as  Superintendent  of  Wateiy 
Division  No.  4.    Writ  denied. 

.  H.  W.  Moore,  for  relator.  W.  B.  Mullen, 
Atty.  Gen.,  for  respondent  T.  S.  Taliaferro, 
.Ir.,  amicus  curlie,  ,  • 

BEARD,  J.  This  Is  a  proceeding  com- 
menced In  this  court,  as  a  court  of  original 
jurisdiction,  by  the  relator  against  the  State 
Auditor,  praying  for  a  writ  of  mandamus  to 
compel  the  Auditor  to  allow,  draw,  and  sign 
a  warrant  on  the  State  Treasurer  for  $100, 
being  the  amount  of  the  salary  claimed  by 
the  relator  as  Superintendent  of  Water  Di- 
vision No.  4  of  the  state  of  Wyoming  for  the 
month  of  March,  1905.  The  relator  present- 
ed his  peUUon  to  Chief  Justice  POTTER, 
and  an  alternative  writ  was  issued  by  him 
and  made  returnable  to  this  court. 

Tlie  .facts  necessary  to  an  understanding 
of  the  case,  briefly  stated,  are  as  follows: 
On  February  27,  1903,  the  relator  was  ap- 
pointed, by  the  then  Governor  of  the  state, 
'  superintendent  of  said  water  division  for  the 
term  of  four  years,  which  appointment  was 
confirmed  by  the  State  Senate.  He  quali- 
fied, a  commission  was  issued  to  him,  and 
he  entered  upon  the  discharge  of  the  duties 
of  the  office,  and  continued  so  to  do  until 
March  10,  1905,  when  he  was  removed  from 
said  office  by  the  present  Governor  of  the 
state;  the  cause  for  such  removal,  as  stated 
by  the  Governor  in  writing  and  filed  In  the 
office  of  the  Secretary  of  State,  being  as  fol- 
lows: "Proof  of  Incompetency  of  O.  A. 
Hamilton,  Division  Superintendent  Refer- 
ring to  tabulation  of  proofs  taken  in  adjudi- 
cating rights  on  Green  river  and  tributaries: 
Three  hundred  and  thirty  proofs  submitted. 
Of  these,  105  show  no  errors  on  face  of  tabu- 
lation; but  of  the  105  several  petitions  for 
corrections  of  descriptions  of  lands  irrigated 
have  been  received  and  granted.  Eighteen 
petitions  for  rehearing  were  received  alto- 
gether from  this  work,  and  fully  200  would 
have  been  received,  if  the  errors  had  not 
been  discovered  in  the  office  of  the  board  of 
control  prior  to  the  issuance  of  final  certifi- 
cates of  appropriation.  The  errors  thus  cor- 
rected by  the  Board  of  Control  were  of  dif- 
ferent character.  Eighty-three  per  cent 
were  in  wrong  descriptions  of  Irrigated 
lands,  11  per  cent  in  the  date  of  priority,  4 
per  cent,  in  the  names  of  approprlators,  and 
2  per  cent.  In  unintelligible  writing,  miscal- 
culations, etc.  Owing  to  the  necessity  for 
reviewing  the  entire  work,  the  State  Engi- 
neer and  Superintendent  of  Water  Division 
No.  1  went  into  the  field  In  pursuance  of  an 
order  of  the  Board  of  Control  reopening  the 
decree  for  correction.  The  entire  matter 
was  gone  over,  and  many  more  corrections 
were  made  than  were  brought  to  the  atten- 


tion of  the  board  through  correspondence. 
This  work  has  cost  the  state  over  $200  In 
expense  alone,  besides  the  time  of  the  ad- 
ministrative officers.  It  has  cost  the  people 
much  more  In  time  and  money.  Similar  er- 
rors have  been  found  in  all  other  proofs  sub- 
mitted by  Mr.  Hamilton.  During  the  season 
of  1904  he  ^ent  a  large  part  ot  his  time 
mining  along  the  Sweetwater  river.  He  has 
never  performed  his  part  In  the  systemizing 
of  the  records  pertaining  to  his  division,  and 
the  card  index  belonging  to  that  division  Is 
in  the  office  of  the  board  at  Cheyenne.  The 
photographic  reproduction  of  a  page  of  the 
Green  river  tabulation  (a  part  of  the  records 
of  the  office  of  the  Board  of  Control)  Is  at- 
tached hereto.  It  is  typical  of  the  remainder 
of  the  tabulation."  The  photograph  refer- 
red to  was  not  attached  to  the  pleadings  nor 
offered  in  evidence.  On  March  18,  1905,  the 
Governor  appointed  a  successor  to  relator, 
until  the  convening  of  the  next  session  of  the 
Senate,  who  immediately  qualified.  The  re- 
lator was  notified  of  his  removal,  but  he  was 
not  notified  to  appear  and  show  cause  why 
he  should  not  be  removed,  nor  was  he  given 
a  hearing  upon  charges  l>efore  he  was  re- 
moved. He  testifies,  however,  that  about 
February  20,  1905,  he  bad  a  conversation 
with  the  Governor  about  his  resigning,  and 
that  he  concluded  not  to  resign,  and  that  the 
Governor  then  told  him  that  if  he  did  not 
resign  by  March  15th,  he  would  be  removed, 
and  tbat  the  Governor  gave,  as  his  reasons 
for  such  contemplated  removal,  that  relator's 
reports  were  erroneous,  and  that  the  State 
Engineer  and  relator  could  not  agree',  and 
that  it  was  not  a  good  plan  to  have  a  board 
where  its  members  were  at  loggerheads. 

The  claims  of  the  relator  are:  (1)  That 
he  is  a  state  officer  appointed  for  a  definite 
term,  and  therefore  cannot  be  removed  from 
office,  except  by  impeachment;  (2)  that  chap- 
ter 50,  p.  101,  Sess.  Laws  1905,  giving  the 
Governor  power  to  remove  from  office  ap- 
pointive officers.  Is  unconstitutional;  (3)  that, 
if  said  act  is  constitutional,  such  removal 
could  not  be  made  by  the  Governor  without 
charges  being  preferred,  notice  to  relator, 
and  a  hearing,  and  that  the  attempted  re- 
moval by  the  Governor  was  null  and  void. 
On  behalf  of  respondent  the  Attorney  Gen- 
eral objects  to  the  consideration  of  the  ques- 
tions involved,  on  the  ground  that  the  title 
to  the  office  is  involved,  and  that  mandamus 
is  not  the  proper  remedy,  and  cites  Mechem 
on  Public  Officers,  8  217,  where  the  rule  is 
stated  as  follows:  "It  Is  well  settled  that 
mandamus  will  not  He  to  tir  the  title  to  an 
office,  or  to  compel  admission  to  it  or  to  ob- 
tain possession  of  it,  or  to  oust  an  usurper 
from  It.  In  all  these  cases  the  party  must 
resort  to  his  remedy  by  quo  warranto."  Nu- 
merous authorities  are  cited,  which,  however, 
add  nothing  to  the  above  statement.  But 
the  present  proceeding  Is  not  brought  against 
the  apxx>Intee  to  succeed  the  relator,  nor  is 

the  prayer  to  restore  the  relator  to  office.    1 1 
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may  be  conceded  tbat  quo  warranto  is  the 
proper  remedy  to  try  the  title  to  office  be- 
tween contending  parties.  Mandamus  would 
be  unfair,  as  well  as  inadequate,  for  the  rea- 
son tbat  It  would  be  an  attempt  to  secure 
an  adjudication  with  but  one  of  the  parties 
claiming  the  office  before  the  court.  An  ex- 
amination of  the  prayer  of  the  petition,  If  the 
facts  stated  warrant  the  relief  prayed  for,  Is 
frequently  the  best  test  of  the  nature  of  an 
action  or  proceeding;  and  that  test,  applied 
to  this  case,  indicates  that  the  purpose  of 
the  proceeding  Is,  not  to  determine  the  right 
to  the  office  as  between  the  relator  and  the 
appointee,  bat  to  compel  the  Auditor  to  Issue 
a  warrant.  The  relator  claims  to  be  In  of- 
fice and  entitled  to  the  salary,  and  that  It  is 
'  the  duty  of  the  Auditor  to  issue  a  warrant 
therefor;  while  the  respondent  alleges  that 
the  relator  has  been  removed  from  office,  and 
Is  not  entitled  to  Its  emoluments,  and  that  he 
has  no  duty  to  perform.  The  court  will  go 
no  further  In  Its  decision  than  Is  requisite  to 
determine  the  precise  question  presented  by 
the  issues.  A  decision  in  favor  of  the  re- 
lator could  mean  no  more  than  that  he,  is  a 
de  facto  incumbent  of  the  office,  and  entitled 
to  the  emoluments  thereof.  It  could  not  ad- 
judicate, as  between  relator  and  appointee, 
as  to  which  has  the  better  title  to  the  office. 
It  could  not  declare  the  relator's  title  unas- 
sailable. On  the  other  hand,  a  decision  ad- 
verse to  the  relator  would  doubtless  mean 
that  he  had  been  effectively  removed,  and 
has  no  right  to  the  office.  Bat  there  Is  noth- 
ing unfair  to  him  in  deciding  the  question, 
for  his  claims  have  been  fully  presented  and 
argued  to  the  court.  In  either  case  the 
rights  of  the  appointee,  who  is  not  a  party, 
are  not  involved,  and  the  ease  is  not  one  to 
try  the  title  to  an  office  between  contesting 
claimants.  The  right  of  the  court  to  enter- 
tain mandamus  proceedings  for  the  deter- 
mination of  the  questions  properly  presented, 
notwithstanding  the  Incidental  inclusion  of 
other  matters  more  fitly  presented  by  a  pro- 
ceeding in  quo  warranto,  has  been  upheld. 
In  Morton  v.  Broderick.  118  Cal.  4T4,  50  Pac. 
644,  the  Supreme  Court  of  California  said: 
"An  application  for  a  writ  of  mandate  to  try 
title  to  office  would  be  answered  at  once  by 
the  suggestion  that  the  law  affords  adequate 
process  and  procedure  by  an  action  of  quo 
warranto  or  usurpation  of  office;  but  when 
the  writ  is  invoked  to  enforce  a  specific  duty, 
and  remerdies  at  law  are  Inadequate,  aid  will 
not  be  refused  merely  because  occupanc.v,  or 
incumbency,  or  title  is  Incidentally  Involved. 
It  will  act  under  such  circumstances,  as  does 
eqnity,  «nd  inquire  Into  and  determine  rights 
so  far  as,  but  no  further  than,  may  be  neces- 
sai^r  to  the  granting  of  the  relief  sought." 
See.  also,  High  on  Ex.  Leg.  Rem.  (3d  Ed.)  § 
108.  We  are  therefore  of  the  Opinion  that 
we  are  not  going  outside  of  established  legal 
rules  in  entertaining  the  application  to  the 
extent  merely  of  determining  whether  or  not 
the  relator  is  entitled  to  the  relief  prayed  for. 


The  relator  Is  entftled  to  the  salary  if  he 
is  the  officer  he  claims  to  be,  and  he  is  such 
officer  unless  he  has  been  removed.  There- 
fore the  legality  of  the  Governor's  action  in 
that  respect  is  the  only  question  to  be  de- 
cided. 

We  will  first  consider  the  relator's  conten- 
tion that  he  Is  a  state  officer  and  cannot  be 
removed,  except  by  impeachment.  The  con- 
stitutional provisions  with  regard  to  his  ap- 
pointment are  found  In  article  8  of  the  Con- 
stitution, which  provides  that  the  Leglslatm-e 
shall  by  law  divide  the  state  into  four  water 
divisions,  and  provides  for  the  appointment 
of  superintendents  thereof;  tbat  there  shull 
be  a  State  Engineer,  who  shall  be  president 
of  the  board  of  control,  and  shall  have  gen- 
eral supervision  of  the  waters  of  the  state 
and  of  the  officers  connected  with  its  dis- 
tribntlon.  It  further  provides  for  a  board  of . 
control,  to  be  composed  of  the  State  Engi- 
neer and  the  superintendents  of  the  water 
divisions.  In  pursuance  of  these  constitu- 
tional provisions,  the  first  state  XiCglslature 
(Sess.  Laws  1890-91,  p.  91,  c.  8;  Rev.  St. 
1899,  §§  848-850)  divided  the  state  into  four 
water  divisions,  and  provided  for  the  ap- 
pointment of  a  superintendent  for  each  di- 
vision by  the  Gov«mor,  with  the  consent  of 
the  Senate,  who  should  hold  his  office  for 
four  years,  or  until  his  successor  Is  appointed 
and  shall  have  qualified,  and  providing  tbat 
be  shall  have  general  control  over  the  water 
commissioners  of  the  several  districts  within- 
■his  division,  and  shall,  rmder  the  general  su- 
pervision of  the  State  Engineer,  execute  the 
laws  relative  to  the  distribution  of  water  in 
accordance  with  the  rights  of  priority  of  ap- 
propriation, and  perform  such  other  func- 
tions as  may  be  assigned  to  him  by  the  State 
Engineer.  It  was  under  these  provisions  that 
the  relator  was  appointed.  The  constitution- 
al provisions  with  regard  to  the  impeach-, 
ment  and  removal  of  officers  are  contained 
in  sections  18  and  19  of  article  3.  and  are  as 
follows: 

"Sec.  18.  The  Governor  and  other  state  and 
Judicial  officers,  except  Justices  of  the  peace, 
shall  be  liable  to  Impeachment  for  high 
crimes  and  misdemeanors,  or  malfeasance  in 
office." 

"Sec.  19.  All  officers  not  liable  to  impeach- 
ment shall  be  subject  to  removal  for  miscon-    ■ 
duct  or  malfeasance  in  office,  in  such  man- 
ner as  may  be  provided  by  law." 

The  Legislature  passed  an  act  (Sess.  Laws, 
p.  101,  c.  59,  approved  February  20,  190ri), 
as  follows:  "Any  officer  or  commissioner  of 
the  state  of  Wyoming  who  shall  hold  h\n 
office  or  commission  by  virtue  of  api>oiiit- 
ment  thereto  by  the  Governor,  or  by  the  Gov- 
ernor by  and  with  the  advice  and  consent  of 
the  Senate,  may  be  removed  by  the  Gov- 
ernor from  such  office  or  commission  for 
maladministration  in  office,  breach  of  good 
behavior,  willful  neglect  of  duty,  extortion, 
habitual  drunkenness,  or  any  other  cause 
deemed  by  the  Governor^o^us^tJfy^i^^gJ^, 
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rant  such  removal;  providei),  reason  tor  such 
removal  shall  be  filed  In  the  office  of  the 
Secretary  of  State  in  vrritlng,  subject  to  In- 
spection by  any  person  interested."  It  was 
imder  the  power  conferred  by  this  act  that 
the  relator  was  removed. 

It  will  be  observed  that  the  causes  for 
Impeachment  are  "for  high  crimes  and  mis- 
demeanors, or  malfeasance  in  office,"  includ- 
ing only  criminal  conduct  or  positive  wrong- 
doing; while  officers  not  liable  to  impeach- 
ment may  be  removed  for  "misconduct  or 
malfeasance  in  office,"  thus  very  greatly  ex- 
tending the  causes  for  removal  authorized  to 
be  provide  for  by  law.  We  are  very  clearly 
of  the  opinion  that  it  was  not  the  intention 
of  the  framers  of  our  Constitution  to  require 
that  the  Jurisdiction  of  the  high  court  of  im- 
peachment should  be  invoked  to  try  and  re- 
move minor  and  subordinate  officers,  espe- 
cially as  the  term  of  office  of  many  of  such 
officers  would  expire  by  limitation  during 
the  session  of  the  Legislature  at  wtiicb  they 
could  be  impeached;  and,  again,  that  court 
would  have  no  Jurisdiction  in  cases  of  "mis- 
conduct" not  amounting  to  a  high  crime  or 
misdemeanor  or  malfeasance  in  <KSlce.  We 
are  strongly  inclined  to  the  opinion,  without 
deciding  the  point,  that  the  officers  liable  to 
impeachment  are  the  Governor  and  other 
state  officers  mentioned  in  section  11,  art.  4, 
of  the  Constitution,  which  does  not  include 
the  officer  in  question.  Certainly,  and  it  has 
generally  been  so  considered,  only  the  supe- 
rior executive  and  Judicial  officers  of  a  state 
are  subject  to  Impeachment,  and  we  have 
found  no  case  where  an  officer  holding  by 
appointment,  or  an  inferior  officer  of  any 
kind,  has  been  held  subject  to  Impeachment. 
On  the  other  hand,  it  has  l>een  held  that  such 
officers  are  not  so  subject.  15  A.  &  E.  Enc. 
(2d  Ed.)  p.  1065;  State  ex  rel.  Hitchcock  v. 
Hewitt,  3  S.  D.  187,  52  N.  W.  875,  16  L.  B. 
A.  413,  44  Am.  St  Rep.  788;  State  ex  rel. 
Steams  v.  Smith,  6  Wash;  496,  33  Pac.  974; 
State  ex  rel.  AicReavy  v.  Burke,  8  Wash. 
412,  36  Pac.  281.  The  constitutional  provi- 
sions of  these  states  are  similar  to  ours. 
The  Supreme  Court  of  South  Dakota  says: 
"The  Constitutions  of  many  of  the  states  con- 
tain the  same  language  as  our  own,  defining 
what  officers  are  subject  to  Impeachment; 
but,  so  far  as  we  have  observed,  such  lan- 
guage has  not  been  taken  to  Include  officers 
who  hold  by  appointment,  either  by  the  Gov- 
ernor or  some  supervising  board  authorized 
to  make  such  selection  and  appointment" 
The  Supreme  Court  of  Washington  has  given 
us  a  rational  view  of  the  subject:  "As  a  gen- 
eral rule,  the  term  'state  officer*  is  only  ap- 
plied to  those  superior  executive  officers  who 
constitute  the  heads  of  the  executive  depart- 
ments of  a  state."  Again:  "The  second  sec- 
tion provides  that  the  Governor  and  other 
state  and  Judicial  officers  shall  be  liable  .to 
impeachment;  and  the  third  section  provides 
that  all  officers  not  liable  to  impeachment 
shall  be  subject  to  removal  for  malfeasance 


in  office  in  such  manner  as  may  be  provided 
by  law.  If  *8tate  officers'  should  be  taken  to 
include  ail  officers  who  have  to  do  with  the 
state's  business,  officers  of  all  grades  would 
be  subject  to  removal  by  impeachment  only, 
and  there  would  be  no  use  for  section  3.  But 
it  is  a  matter  of  general  as  well  as  legal 
knowledge  that  impeachments  do  not  lie 
against  any  but  the  superior  ofi3cers  of  a 
state,  and  that  it  is  usually  limited  to  tb^ 
executive  and  Judiciary,  and  this  was  the 
intention  of  this  article."  Oases  supra.  Ap- 
plying the  reasoning  of  the  Washington 
court,  an  interpretation  of  section  18,  art.  3, 
of  the  Constitution,  which  would  make  It  In- 
clude minor  and  subordinate  officers,  would 
render  section  19  meaningless  and  superflu- 
ous. There  is  no  doubt  in  our  minds  but  that 
the  superintendent  of  a  water  division  Is 
such  an  officer  as,  under  section  19,  art  3, 
of  the  Constitution,  may  be  removed  in  the 
manner  provided  by  law. 

It  Is  argued  that  the  act  under  consider- 
ation (chapter  59,  p.  101,  Seas.  Laws  1905> 
contravenes  the  BUI  of  Rights,  providing 
that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of  law. 
But  the  notion  that  there  may  exist  a  prop- 
erty right  in  a  public  office  Is  not  generally 
accepted.  "The  incumltent  of  an  office  has 
not  under  our  system  of  government  any 
property  in  It  His  right  to  exercise  it  is  not 
based  upon  any  contract  or  grant  It  is 
conferred  on  him  as  a  public  trust,  to  be 
exercised  for  the  benefit  of  the  public.  Such 
salary  as  may  be  attached  to  it  is  not  given 
because  of  any  duty  on  the  part  of  the  pub- 
lic, to  do  so,  but  to  enable  the  incumbent  the 
better  to  perform  the  duties  of  his  office  by 
the  more  exclusive  devotion  of  his  time  there- 
to." State  ex  rel.  Attorney  General  v.  Haw- 
kins, 44  Ohio  St  98,  109,  5  N.  E.  228,  283. 
"A  public  office  Is  not  to  be  regarded  as  the 
property  of  the  Incumbent"  Reals,  County 
Treasurer,  v.  Smith,  8  Wyo.  159,  56  Pac.  600. 
"Subject  to  constitutional  provisions  or  pro- 
hibitions, the  authority  of  the  Legislature 
over  public  offices  is  complete  and  absolute." 
Id.;  Lee  v.  Board  of  Commissioners,  3  Wyo. 
52,  31  Pac.  1015.  It  is  well  settled  In  this 
state  that  the  Bill  of  Rights  does  not  Inter- 
fere with  legislative  control  over  ppblic  of- 
fices, and  that  such  control  Is  complete  with- 
in the  express  constitutional  limits.  The 
Legislature,  however,  under  the  provisions  of 
section  19,  art  3,  of  the  Oonstltution,  did 
have  express  warrant  for  the  passage  of  an 
act  for  the  removal  of  officers  not  subject  to 
impeachment,  and  the  method  of  procedure 
in  effecting  such  removal  is  not  limited  by 
any  other  constitutional  provision.  Attorney 
General  v,  Jochlm,  99  Mich.  358,  58  N.  W. 
611,  23  L.  R.  A.  699,  41  Am.  St  Rep.  606. 

The  only  Question  that  remains  to  be  con- 
sidered is  the  contention  of  counsel  for  re- 
lator that  relator  could  not  be  removed,  law- 
fully, without  charges  being  preferred  against 
him,  notice  of  the  time  and  place  of  a  hear- 
Digitized  by  ^^J^^^^V  iv^ 
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ing  upon  8ucb  cbArges,  and  an  opportunity 
to  make  defense.  Counsel  for  relator  baa 
cited  inany  autborltles  on  tbls  propoaition, 
which  sustain  the  rule  as  laid  down  in 
Mechem  on  Public  Of&cers,  {  454,  which  is 
as  follows:  "Where  the  appointment  or  elec- 
tion is  made  for  a  definite  term  or  during 
good  behavior,  and  the  removal  is  to  l>e  for 
cause,  it  is  now  clearly  established  by  the 
great  weight  of  authority  that  the  power  of 
removal  cannot,  except  by  clear  statutory  au- 
thority, be  exercised  without  notice  and  hear- 
ing, but  that  the  existence  of  the  cause,  for 
which  the  power  is  to  be  exercised,  must 
first  be  determined  after  notice  has  been 
given  to  the  officer  of  the  charges  made 
against  him,  and  he  has  been  given  an  op- 
portunity to  be  beard  in  his  defense."  In 
the  two  leading  cases  cited  by  counsiel  for 
the  relator  (Coleman  v.  Glenn,  103  Ga.  458, 
30  S.  E.  297,  08  Am.  St  R^.  106,  and  Dullam 
V,  WUlson,  53  Mich.  392,  19  N.  W.  112,  51 
Am.  Rep.  128),  the  principle  is  recognized 
that,  where  the  statute  so  provides,  the  re- 
moval may  be  made  without  notice.  In  the. 
Georgia  Case,  on  page  460  of  103  Ga.,  page 
297  of  30  S.  B.  (68  Am.  St.  Rep.  108),  the 
writer  of  the  opinion  quotes  with  approval 
the  above  quotation  from  MeChem;  and  in 
tlie  Michigan  Case,  on  page  402  of  53  Mich., 
page  lie  of  19  N.  W.  (51  Am.  Rep.  128),  the 
court  says:  "Unless  it  is  the  manifest  inten- 
tion of  the  section  imder  consideration  that 
the  proceedings  should  be  ex  parte,  as  well 
as  summary,  a  removal  without  charges,  no- 
tice, and  an  opportunity  for  defense  cannot 
be  upheld."  It  is  true  that  the  rule  has  been 
Bometlmes  stated  without  the  qualifying  ex- 
ception in  the  case  of  "clear  statutory  au- 
thority"; but  such  statements  are  evolved 
from  cases  where  the  question  did  not  arise. 
Tbe  later  Michigan  (Tases  show  that  officers 
may  he  removed  without  notice,  where  the 
statute  gives  such  authority,  and  where  there 
is  no  constitutional  provision  prohibiting  it.  h 
Uallgrea  v.  Campbell,  82  Mich.  255,  46  N. 
W.  381,  9  L.  R.  A.  408,  21  Am.  St.  Rep.  657; 
People  V.  Stuart,  74  Mich.  411,  41  N.  W.  1091, 
16  Am.  St.  Rep.  644;  Trainer  v.  Board  of 
County  Auditors,  89  Mich.  162,  50  N.  W.  809, 
15  L.  R.  A.  96.  See,  also,  Trimble  v.  Peo- 
ple, 19  Colo.  187,  34  Pac.  981,  41  Am.  St  Rep. 
280;  People  v.  Wbitlock,  92  N.  X.  191;  State 
V.  McGarry,  21  Wis.  496;  State  y.  Cheetham, 
19  Wash.  330,  53  Pac.  349. 

From  an  examination  of  the  authorities, 
therefore,  it  seems  correct  to  say  that  when 
the  Legislature  lias  conferred  power  on  the 
Governor  to  remove  an  appointive  officer 
having  a  definite  term,  and  the  statute  does 
not  provide  tbe  procedure,  it  will  not  be  pre- 
sumed that  such  removal  may  be  made  with- 
out notice  and  a  hearing;  but  if  the  au- 
thority is  expressly  given  to  proceed  sum- 
marily, no  such  notice  is  necessary.  If, 
therefore,  the  statute  under  which  the  re- 
moval was  made  in  tliis  case  had  closed  at 
the  semicolon  before  the  proviso,  it  might  be 


.a  question  whether  notice  .to  the  officer  and 
a  hearing  on  charges  might  not  be  required. 
But  tbe  Legislature,  liaving  declared  that 
removals  may  be  made,  proceeds  to  prescribe 
the  method  or  the  conditions  under  which 
such  removals  may  be  made.  Having  con- 
ferred the  power  upon  the  Governor  in  lan- 
guage wlilch  is  plenary,  it  adds:  "Provided, 
reason  for  such  removal  shall  be  filed  in  the 
office  of  the  Secretary  of  State  in  writing, 
subject  to  inspection  by  any  person  inter- 
ested"— thereby  declaring  the  express  condi- 
tions and  limitations  under  which  the  Gov- 
ernor may  act  Having  entered  upon  tbe 
realm  of  limitation,  the  enumeration  of  one 
condition  precludes  the  idea  tliat  there  should 
be  others  not  expressed.  "Expressio  unius 
est  exclusio  alterius."  To  our  miuds  the 
language  of  the  proviso  is  inconsistent  with 
the  idea  of  a  hearing.  The  sole  restraint 
upon  the  action  of  the  (Sovemor  is  the  filing 
of  his  reasons  for  the  removal,  and  the  conse- 
quent check  of  public  opinion.  In  defining 
the  duties  of  the  Governor,  the  Constitution 
(section  4,  art.  4)  provides:  "He  shall  ex- 
pedite all  such  measures  as  may  be  resolved 
upon  by  tbe  Legislature  and  he  shall  take 
care  that  the  laws  be  faithfully  executed." 
Being  vested  with  the  power  to  appoint 
many  subordinate  officers,  for  whose  conduct 
he  Is,  in  a  measure  at  least  held  responsible 
to  the  people,  it  was  no  doubt, deemed  wise  by 
the  Legislature  to  also  invest  him  with  the 
X)ower  of  summary  removal  of  such  appoint- 
ive officers  for  misconduct  it  office,  whatever 
might  be  the  soiurce  of  <his  information  and 
knowledge  of  such  misconduct  so  long  as 
in  his  Judgment  it  existed,  and  that  the  filing 
of  his  reasons  was  a  sufficient  guaranty  of 
his  good  faith,  and  that  the  power  would  not 
be  abused,  but  would  be  exercised  only 
when  a  faithful  execution  of  .the  laws  re- 
quired it  It  Is  arguied  that  this  lodges  an 
arbitrary  and  unsafe  power  in  the  executive. 
But  It  may  be  a  question  whether  the  evils 
that  might  arise  from  such  a  condition  would 
be  greater  than  those  growing  out  of  malad- 
ministration,  or  misconduct  in  office,  and  the 
delays  to  be  anticipated  from  protracted  liti- 
gation under  more  cumbersome  methods. 
At  .any  rate,  the  question  Is  one  for  the  Leg- 
islature, and  not  for  the  courts.  The  law 
can  be  repealed,  if  proven  to  be  vicious.  Its 
wisdom  does  not  concern  us,  for  our  duty  is 
simply  to  declare  the  law  as  we  find  it  to 
be.  There  Is  no  claim  advanced  by  counsel 
for  the  relator  that  tbe  reasons  assigned  by 
the  Governor  are  not  such  as,  if  true,  would 
constitute  maladministration  or  misconduct 
in  office,  and  they  seem  to  us  to  be  well  with- 
in these  terms.  State  ex  rel.  Tilley  v.  Slo- 
ver,  113  Mo.  208.  20  S.  W.  788;  Toe  v.  Hoff- 
man, 61  Kan.  26,5,  59  Pac.  351;  Cent.  Diet 
We  conclude,  therefore,  (1)  that  the  suijer- 
intendent  of  a  water  division  is  one  of  those 
officers  mentioned  in  section  19,  art  3,  of 
the  Constitution,  and  that  the  Legislature 
had  the  power  to  pro^ii^i^lgB  J^nJ^t^re- 
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'  moval  of  sncb  an  officer,  In  a  summary  man- 
ner, and  fvithout  notice  or  a  bearing,  for  one 
or  more  of  the  causes  mentioned  In  said  sec- 
tion; (2)  that  it  was  the  intention  of  the 
Legislature  that  removals  from  office,  pro- 
vided for  In  chapter  50,  p.  101,  Sess.  Laws 
1005,  might  be  made  summarily,  and  with- 
out notice  or  hearing;  (3)  that  the  removal  of 
the  relator  from  office  by  the  Governor  was 
in  accordance  with  law,  and  that  after  such 
removal  the  relator  was  not  entitled  to  the 
salary  of  said  office,  and  that  the  respond- 
ent was  justified  in  refusing  to  issue  a  war- 
rant to  him  for  the  same.  It  Is  therefore 
considered  and  adjudged  by  the  court'  that 
the  writ  of  mandamus  prayed  for  by  the 
relator  be,  and  the  same  hereby  Is,  denied. 
It  is  further  ordered  and  adjudged  that  the 
relator  pay  the  costs  of  this  action  taxed  at 

dollars. 

Writ  denied. 

PARMELEE,     District    Judge,     concurs. 
POTTER,  O.  J.,  did  not  sit 


(34  Colo.  138) 

HOUCK  V.  WILLIAMS. 
(Supreme  Court  of  Colorado.     July  3.   1905.) 

1.  Unlawfci,  Detaineb  —  Tbustee  of  Ex- 
PBKss  Trust— JoiNDEB  of  Pabtt  in  Inteb- 

EST. 

A  person  executing  a  lease  in  his  own 
name,  as  owner,  may  maintain  unlawful  de- 
tainer, as  trustee  of  an  express  trust,  within 
Civ.  Code.  S  5,  without  joining  the  persons  for 
whose  benefit  the  action  is  prosecuted. 

2.  Same— Lessob's  Title— Right  to  Put  in 
IssrB. 

Whefe  a  lessee  in  unlawful  detainer  ad- 
mitted, in  a  separate  defense,  that  plaintiff  sign- 
ed the  lease  as  owner,  and  that  the  lessee  en- 
tered under  the  authority  thereof,  the  lessee 
could  not  put  in  issue  plaintiff's  title. 

3.  Same— Defeases— Instructions. 

Where,  in  unlawful  detainer,  the  lessee  al- 
leged a  new  lease  for  a  year  at  the  expiration 
of  the  original  lease,  an  instruction  that,  un- 
less a  new  agreement  was  entered  into  for  one 
year,  plaintiff  was  entitled  to  recover,  was  not 
misleading,  though  a  lessee  in  possession  under 
a  parol  license  after  the  expiration  of  the  orig- 
inal lease  could  not  be  ousted. 

4.  Same— FBjftuDiciAL  Ebbob. 

The  error,  if  any,  in  an  instruction  in  un- 
lawful detainer,  defended  on  the  ground  Of  a 
new  lease  for  one  year  after  the  expiration  of 
the  original  term,  that  a  parol  agreement  for 
an  indefinite  extension  of  a  lease  and  for  r, 
longer  period  than  one  year  is  void,  under  the 
statute  of  frauds,  was  not  prejudicial  to  the 
lessee. 

Appeal  from  Teller  Coun^  Court;  Albert 

5.  Frost,  Judge. 

Action  by  Henry  T.  Williams  against  D. 
E.  Houck.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

•  The  appellee,  Williams  (plaintiff  below), 
by  a  written  lease,  signed  by  him  as  the  own- 
er, let  to  appellant,  Houck  (defendant  be- 
low), a  store  building  In  Cripple  Creek,  tor 
the  term  of  two  years;  beginning  January 
1, 1809,  and  ending  December  31,  1900.    Be- 


fore the  expiration  of  the  lease  the  lessor 
notified  the  lessee  to  vacate  at  th^  end  of 
the  term  and  deliver  possession  to  blm.  The 
lessee  refused  to  do  this;  hence  this  action 
in  unlawful  detainer.  In  the  first  defense  of 
bis  answer  the  lessee  admitted  ownership 
of  the  premises  In  the  lessor,  but  denied  the 
lessor's  right  to  possession.  In  a  second  and 
separate  defense  the  lessee  alleges  that  al- 
though the  lease  was  made  In  the  name  of 
plaintiff  lessor,  and  signed  by  him,  neverthe- 
less plaintiff  is  not,  but  other  persons,  or  a 
community  of  other  persons,  whose  names 
are  unknown  to  defendant,  are,  the  real  par- 
ties in  Interest,  and  he  asks  to  have  them 
tnvnght  into  court  and  made  parties  to  the 
action.  In  a  third  and  separate  defense,  les- 
see alleges  that,  a  short  time  before  the 
termination  of  the  written  lease  under  which 
he  took  possession,  the  agent  of  the  lessor 
made  an  agreement  with  blm  whereby,  at 
the  same  rental,  he  should  occui^y  and  re- 
main in  possession  of  the  premises  for  anoth- 
er year,  beginning  from  the  termination  of 
hlB  first  lease,  viz.,  one  year  from  December 
31,  1900,  and  therefore  he  Is  entitled  to  bold 
possession  for  such  time,  inasmuch  as  he 
offered  to  pay  the  prescribed  rental.  ■  The 
case  was  tried  to  a  jury,  which  found  a  ver- 
dict In  favor  of  the  plaintiff,  upon  which 
Judgment  was  entered,  and  defendant  is  here 
with  his  appeal. 

Graham  &  Campbell,  for  appellant  J.  C 
Cole,  for  appellee. 

CAMPBELL,  J.  (after  stating  the  facts). 
1.  The  first  objection  on  which  appellant  re- 
lies Is  to  the  ruling  of  the  trial  court  refusing 
defendant's  offer  to  prove  that  plaintiff  was 
not  the  real  party  in  interest  There  was 
no  error  In  this.  "The  contract  of  leasing  was 
made  with  the  plaintiff,  and  In  bis  name. 
Therefore  the  case  falls  within  section  5  of 
our  Civil  Code,  which  says  that  a  trustee  of 
an  express  trust  may  sue  without  joining 
with  him  the  person  or  persons  for  whose 
benefit  the  action  is  prosecuted;  and,  within 
the  meaning  of  the  section,  a  trustee  of  an 
express  trust  Includes  "a  person  with  whom, 
or  in  whose  name,  a  contract  Is  made  for 
the  benefit  of  another."  RawUngs  v.  Fuller, 
31  Ind.  255,  is  not  In  point  for  there  the 
plaintiff  was  described  as  the  agent  In  the 
written  contract  sued  on,  the  name  of  the 
principal  was  given,  the  contract  was  not 
made  in  the  agent's  name  or  signed  by  him, 
nor  did  it  appear  that  the  agent  had  any 
Interest  whatever  In  It  Here,  as  we  have 
said,  the  contract  was  made  by  and  in  the 
name  of  the  plaintiff  himself,  and  the  name 
of  the  principal,  if  any,  was  not  disclosed. 
Pomeroy's  Rem.  &  Rem.  Rights,  IS  172-175; 
Rockwell  V.  Holcomb,  3  Colo.  App.  1,  5,  31 
Pnc.  944;  Faust  v.  (joodnow,  4  Colo.  App^ 
352,  36  Pac.  71;  Merchants'  Bank  v.  McClel- 
land, 9  Colo.  608,  13  Pac.  723— support  the 
ruling  below.  Digitized  by  VjW^^V  It 
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2.  Instruction  No.  1  told  the  Jury  that  de- 
fendant admits  ownership  in  the  plaintiff. 
Appellant  says  this  was  error.  We  think  not. 
Ownership  Is  nowhere  denied  In  the  answer. 
By  falling  to  deny  It  in  the  first  defense,  it 
is  admitted.  The  attempt  to  put  it  in  issue 
in  the  second  defense  by  averring  that  oth- 
ers than  plaintiff  are  the  real  parties  in  in- 
terest is  Ineffectual  to  do  so,  since  in  the 
same  defense  that  averment  is  coupled  with 
an  admission  that  plaintiff  signed  the  lease 
as  owner,  and  defendant  entered  under  the 
authority  of  that  Instrument.  A  lessee  may 
not  thus  dispute  his  landlord's  title. 

3.  Appellant  objects  to  an  instruction 
which  was  given  by  the  court  to  the  effect 
that,  unless  the  Jury  found  that  a  new  agree- 
ment was  entered  into  for  a  period  of  one 
year,  the  plaintiff  was  entitled  to  recover. 
This  instruction  Is  said  to  be  misleading  be- ' 
cause,  appellant  says,  it  was  not  necessary 
for  him  to  show  a  lease  for  any  definite  peri- 
od of  time,  but  that,  if  he  was  in  possession 
under  a  parol  license  for  an  indefinite  term, 
he  could  not  be  ousted.  He  cites  some  Indi- 
ana cases  and  Sears  v.  Smith,  3  Colo.  287,  to 
the  proposition  that,  if  a  tenant  under  a  lease 
for  a  year  holds  over  after  the  expiration 
of  the  term  with  the  consent  of  the  landlord, 
the  law  implies  a  new  contract  for  the  same 
time,  and  upon  th(e  same  terms.  In  the  Sears 
Case,  Thatcher,  C.  J.,  said  this  was  the  law. 
In  the  absence  of  a  new  agreement.  When  it 
is  considered  that  the  second  separate  de- 
fense is  that  there  was  a  new  agreement  for 
a  definite  time,  it  Is  plain  that  there  was  no 
error  in  the  instruction,  for  It  was  based  up- 
on the  very  claim  which  defendant  himself 
made.  It  is  true  that  there  is  some  Indefinite 
testimony  in  the  record,  to  which  the  plain- 
tiff objected-^which  should  have  been  exclud- 
ed because  not  responsive  to  any  issue — upon 
which  counsel  bases  a  claim  that  there  was 
an  extension  of  the  lease  by  a  parol  license 
for  an  indefinite  term,  and  for  as  long  a  time 
as  defendant  wished  to  occupy  the  prem- 
ises. But  there,  is  no  legal  or  sufficient  evi- 
dence upon  which  any  such  claim  can  be 
made,  even  were  any  such  defense  pleaded, 
and  the  Jury  ought  not  to  have  been  burden- 
ed with  it. 

4.  The  last  observation  is  applicable,  also, 
to  an  objection  made  to  another  instruction, 
whereby  the  court  apparently  attempted  to 
say  to  the  Jury  that  a  parol  agreement  for  an 
indefinite  extension  of  a  lease,  and  for  a  'long- 
er period  than  one  year,  was  void  under  our 
statute  of  frauds.  Whether  or  not  the  in- 
struction, as  given,  correctly  stated  the  law, 

■  we  need  not  determine,  for  It  is  apparent 
that  defendant  could  not  have  been  preju- 
diced by  it,  for  the  reasons  Just  given. 

5.  We  have  scrutinized  the  record  careful- 
ly, and  made  more  diligent  examination 
thereof  than  the  objections  argued  by  coun- 
sel require.  We  have  done  so  because,  in 
going  through  it,  the  impression  was  left 
that  during  the  existence  of  the  lease  tha 
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agent  of  the  landlord,  though  apparently 
without  any  authority  from  his  principal,  and 
without  the  latter's  knowledge,  gave  to  the 
lessee  some  encouragement  to  believe  that 
there  might  be  a  renewal  of  the  lease,'  in  act- 
ing upon  whicli  the  lessee  expended  consider- 
able money  in  the  way  of  Improvements. 
Could  we  spell  error,  we  would  do  so,  in  or; 
der  to  compensate  the  lessee  for  the  outlayl 
But  we  are  unable  to  deduce  from  the  testi- 
mony any  legal  evidence  upon  which  to  sus- 
tain any  of  the  defenses  pleaded.  Indeed, 
defendant's  testimony  given  at  the  trial,  atfd 
his  letters  to  plaintiff,  show  conclusively  that 
no  renewal  or  extension  of  the  lease  had 
been  made  by  the  plaintiff's  agent,  which 
the  third  separate  defense  avers.  On  the 
contrary,  defendant's  letters  show  that  short- 
ly before  the  expiration  of  the  original .  term 
he  had  failed  to  reach  an  agreement  with  the 
agent  for  an  extension,  and  thereupon  began 
negotiating  directly  with  the  plaintiff  for  a 
new  lease,  which  resulted  in  a  failure. 

Perceiving  no  prejudicial  error  in  the  rec- 
ord, the  judgment  must  be  affirmed,  and  it 
is  so  ordered. 

Affirmed. 

OABBERT,  C.  J.,  and  STEELE,  J.,  concur. 


(33  Colo.  517)i 
COLORADO  &  S.  RT.  00.  v.  THOMAS.* 
(Supreme  Court  of  Colorado.     June  5,  1005.) 

1.  Railboaos  —  Cbossinq  Accident  —  Cabb 
Required. 

Where  deceased's  sight  and  bearing  while 
approaching  a  railroad  crossing  at  which  he 
was  killed  were  obstructed,  it  was  his  duty  to 
resort  to  other  means  to  ascertain  whether  a 
train  was  approaching,  and,  after  passing  the 
obstruction,  to  stop,  look,  and  listen. 

[Kd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  |§  1037-1056.] 

2.  Same — Discoveeed  Pebil. 

Where,  in  an  action  for  death  at  a  rail- 
road Crossing,  it  was  conclusively  shown  that 
it  was  impossible  for  the  engineer  to  avoid 
collision  after  he  saw  the  vehicle  in  which  de- 
ceased was  riding  approaching  the  track,  by 
the  exercise  of  the  utmost  degree  of  ca^e,  it 
was  error  for  the  court  to  submit  the  issue 
of  discovered  peril  to  the  jury. 

3.  Same— Negligence  of  Dbivbb  —  Concub- 
bi'ng  Negligence. 

Where  deceased"  was  riding  with  T.  as  his 
guest  at  the  time  both  were  killed  by  being 
struck  by  a  train  at  a  crossing,  and  deceased 
joined  with  T.  in  attempting  to  drive  the  horse 
across  in  front  of  the  train  without  stopping 
or  exercising  any  care  to  avoid  an  accident,  no 
recovery  could  be  bad  for  decedent's  death 
against  the  railroad  company,  though  the  neg- 
ligence of  T.  was  not  imputable  to  him. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §  147.] 

Appeal  from  District  Court,  Arapahoe 
Coupty;  John  I.  MulUns,  Judge. 

Action  by  Luella  A.  Thomas  against  the 
Colorado  &  Southern  Railway  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.     Reversed. 

•Behearlng  denied  July  8,  l«f,i,ed  by  VjOOg Ic 
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Dines  ft  Whitted  (J.  O.  McMarry,  of  conn- 
sel),  for  appellant  T.  W.  Hoyt,  Clay  B. 
Wbltford,  and  Henry  E.  May,  for  appellee. 

GODDARD,  J.  1.  This  Is  an  action  by 
Luella  A.  Tbomas  against  the  Colorado  A 
Southern  Railway  Company  to  recover  dam- 
ages for  the  deatb  of  ber  husband,  wtaicb  oc- 
curred October  15,  1900,  at  a  point  where 
West  Colfax  ayenne  crosses  what  is  known 
as  the  "Colorado  &  Southern  and  Santa  F6 
Joint  Track,"  In  the  city  of  Denver.  About 
11  o'clock  at  night  tbe  decedeiit,  in  compnny 
with  one  Lester,  was  riding  west  on  Colfax 
avenue  in  a  light  open  buggy.  At  the  place 
mentioned  a  train  operated  by  appellant, 
coming  from  the  south,  struck  tbe  horse  and 
buggy  and  killed  both  Lester  and  Thomas. 
About  200  feet  east  of  this  point  tbe  South 
Park  traclcs  cross  the  avenue.  From  this 
crossing  a  train  approaching  from  the  south 
may  be  seen  about  a  mile  distant,  and  while 
passing  north  for  a  distance  of  about  three- 
quarters  of  a  mile.  Between  tbe  South 
Park  tracks  and  the  place  of  tbe  accident  a 
power  bouse  and  coal  bin  are  situated  on  tbe 
south  side  of  the  avenue,  which  obstruct  tbe 
view  of  an  approaching  train  from  one  pass- 
ing west  along  the  avenue  for  a  distance  of 
about  100  to  150  feet  After  passing  tbe 
power  house,  and  at  a  distance  of  25  feet 
from  the  outer  rail  of  tbe  track  upon  wblcb 
the  train  was  running  at  tbe  time,  there  is 
an  unobstructed  view  south  along  tbe  track 
for  a  distance  6t  at  least  225  feet,  and  at  a 
point  20  feet  from  the  outer  rail  for  a  dis- 
tance of  1,000  feet  Two  witnesses  (Henry 
F.  Wilson  and  bis  wife.  Bertha  C.  Wilson) 
testify  that  on  the  night  of  the  accident  they 
were  on  tbe  avenue  where  tbe  South  Park 
tracks  cross  the  same,  and  saw  tbe  decedent 
and  Lester  pass  west  along  tbe  avenue,  driv- 
ing at  a  pretty  fast  trot;  that  they  beard  tbe 
whistle,  and  saw  tbe  train  coming,  and  heard' 
the  parties  in  tbe  buggy  say,  "We  will  beat 
the  •  •  *  over  tbe  crossing;"  that  they 
urged  the  horse  to  a  more  rapid  pace,  and 
did  not  check  their  speed  until  they  were 
struck  by  the  train.  William  B.  Brown  testi- 
fied that  be  was  passing  along  Colfax  avenue 
at  the  end  of  an  ice  plant  which  stands -just 
east  of  tbe  South  Park  tracks,  and  saw  tbe 
two  men  in  the  buggy  as  they  passed  tbe 
-west  end  of  tbe  ice  plant,  and,  as  the  whis- 
tle blew,  heard  the  one  who  was  looking  up 
the  track  say,  "Tbe  train  is  coming,"  and 
the  other  say,  "Hurry  up  and  get  across  the 
track;"  that  they  then  urged  their  horse  in- 
to a  fast  trot,  and  did  not  decrease  its  speed 
until  tbey  struck  tbe  train.  Tbe  fact  that 
tbe  horse  was  driven  on  a  trot  while  going 
towards  the  crossing  was  corroborated  by 
one  of  plalntltT's  witnesses.  In  addition 
to  tbe  testimony  of  witnesses,  it  is  demon- 
strated by  physical  facts  that  the  horse  col- 
lided with  the  side  of  tbe  locomotive,  and 
was  not  struck  by  the  pilot  There  is  no 
testimony  tliat  In  the  slightest  degree  mili- 


tates against  the  testimony  of  tbe  Wilsons 
and  Brown  as  to  any  material  facts  testified 
to  by  them,  nor  any  circumstance  develop- 
ed in  the  case  that  throws  discredit  upon 
their  evidence;  and  we  are  unable  to  per- 
ceive any  reason  that  warranted  tbe  jury  in 
disregarding  their  testimony  and  all  the  ad- 
mitted circumstances  surrounding  the  case^ 
and  base  their  verdict  on  some  undlscernl- 
ble  Inference  or  conjecture.  Whether  Thom- 
as and  Lester  heard  tbe  whistle  and  saw  the 
train,  as  stated  by  these  witnesses,  or  not 
tbe  fact  remains  that  tbey  drove  with  more 
or  less  speed  from  tbe  South  Park  tracks  to 
tbe  place  of  tbe  disaster  without  stopping, 
and  apparently  without  looking  or  listening 
for  the  approaching  train,  and  without  the 
slightest  manifestation  of  that  reasonable 
care  or  common  prudence  that  the  circum- 
stances demanded  and  that  tbe  law  exacts. 
The  duty  that  tbe  law  Imposes  upon  a  per- 
son approacliing  a  railway  crossing  U  well 
settled  by  tbe  decisions  of  this  court  Rail- 
way Co.  V.  Crlsman,  19  Colo.  80,  34  Pac  286; 
Railroad  Co.  t.  Nuney,  19  Colo.  36,  34  Pac 
288;  Railroad  Co.  t.  Oustafson.  21  Colo.  393, 
41  Pac.  505.  Counsel  for  appellee  insist  that 
tbe  decedent  was  excused  from  looking  and 
listening  I)ecau8e  tbe  noise  created  by  the 
power  bouse  would  prevent  bis  bearing  tbe 
approaching  train,  and  the  building  would 
have  prevented  bim  from  seeing  the  train  if 
be  bad  looked.  Under  such  circumstances,  it  ■ 
was  bis  duty  to  resort  to  other  means  of  as- 
certaining whether  a  train  was  approaching, 
and  it  was  clearly  his  duty  after  passing  this 
obstructibn  to  stop,  look,  and  listen.  Had 
be  done  «o,  be  would  have  seen  tbe  train  in 
time. to  avoid  the  accident  As  was  said  in 
Seefeld  ▼.  C,  M.  &  St  P.  Ry.  Co.,  70  Wis. 
216,  35  N.  W.  2T8,  5  Am.  St  Rep.  168.  and 
quoted  in  Railway  Co.  v.  Crlsman,  supra:  "If 
tbe  view  of  a  traveler  on  the  highway  ap- 
proaching a  railroad  crossing  Is  so  obstmct- 
ed  that  be  cannot  see  an  ai^roacblng  train 
In  time  to  stop  his  team  before  colliding 
with  it,  If  be  knows  that  a  train  is  dne  at 
such  crossing  at  or  about  such  time,  and  If 
he  is  unable  to  bear  the  approaching  train 
when  his  team  Is  In  motion,  whether  by  rea- 
son of  tbe  force  and  direction  of  tbe  wind  or 
of  noises  In  tbe  vicinity,  whether  made  by 
bis  own  wagon  or  by  other  causes,  ordinary 
care  requires  him  to  stop  bis  team  while  he 
may  do  so,  and  listen  for  the  train."  And  as 
was  said  in  Brady  v.  Toledo,  etc.,  Co.  <Mich.) 
45  N.  W.  1110,  speaking  of  the  plalnticrs  du- 
ties under  the  circumstances:  "He  bad  no 
rigbt  to  close  his  ears,  and  drive  along  with- 
out stopping,  when  he  must  have  known  that 
tbe  noise  of  bis  wagon  and  of  the  mill  would 
shut  off  the  sound  from  the  approaching 
train."  Lester  and  decedent  not  only  failed 
to  observe  these  reasonable  and  necessary 
precautions,  but,  with  an  utter  disregard  of 
the  Inevitable  consequences,  drove  recklessly 
into  danger.     In  these  circumstances,   it  is 

unnecessary  to  determine  whether  the  ap- 
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pells  nt  was  gnllty  of  the  acts  of  negligence 
charged,  since  the  actual  and  gross  neglect 
of  Lester  and  the  decedent  directly  contrib- 
uted to  produce  the  Injury  complained  of. 
Instruction  No.  3,  Tvhlle  correct  as  an  ab> 
stract  proposition  of  law,  was  misleading.  It 
is  conclusively  shown  by  the  evidence  that 
it  was  impossible  for  the  engineer  to  avoid 
the  collision,  after  he  saw  the  situation  of 
decedent,  by  the  exercise  of  the  utmost  de- 
■  gree  of  care.  It  was  therefore  error  to  sub- 
mit that  proposition  of  law,  In  the  absence  of 
any  facts  to  which  it  could  be  applied. 

2.  It  Is  contended  by  counsel  for  appellee 
that,  notwithstanding  Lester  may  have  been 
guilty  of  contributory  negligence  that  would 
prevent  a  recovery  for  his  death.  It  appear- 
ing that  the  plaintiff's  husband,  Thomas,  was 
merely  driving  with  Lester  gratuitously  up- 
on his  Invitation,  and  having  no  control  of 
the  movements  of  the  horse,  the  contributory 
negligence  of  Lester  would  not  prevent  a  re- 
covery by  the  plaintiff.  The  court  below  in- 
structed the  jury  to  this  effect  The  evidence 
Is  conflicting  as  to  whether  Lester  or  Thom- 
as was  driving  the  horse,  but  we  think  the 
Jury  were  justified  in  finding  that  Lester  was 
driving,  and  that  Thomas  was  riding  In  the 
buggy  at  his  invitation,  and  we  shall  assume 
this  to  be  the  fact  in  deciding  the  question  of 
law  presented  by  this  instruction.  Upon  the 
question  of  imputable  negligence,  as  applica- 
ble to  occupants  of  private  conveyances, 
there  is  much  conflict  among  authorities,  and 
we  think  the  weight  of  authority  supports 
the'  rule  that  a  person  injured  by  the  negli- 
gence of  a  defendant  and  the  contributory 
negligence  of  one  with  whom  the  injured 
person  is  riding  as  guest  or  companion  is  that 
such  negligence.  Is  not  imputable  to  the  in- 
jured person;  but  there  is  a  well-recognized 
exception  to  this  rule  when  the  injured  per^ 
son  is  In  a  position  to  exercise  authority  or 
control  over  the  driver,  or  Is  guilty,  or  falls 
to  exercise  such  care  under  the  circumstan- 
ces as  he  could  and  should  exercise  under 
the  imrticular  circumstances  to  protect  him- 
self. This  exception  is  recognized  in  the 
following  cases:  Township  of  Cftscent  v. 
Anderson,  114  Pa.  643,  8  Atl.  379,  60  Am. 
Rep.  367;  Dean  v.  Pennsylvania  E.  Co.,  129 
Pa.  514,  524,  18  Atl.  718,  6  L.  R.  A.  143,  15 
Am.  St.  Rep.  733;  Brickeli  v.  N.  Y.  C.  &  H. 
R.  R.  Co.,  120  N.  Y.  290,  24  N.  B.  449,  17  Am. 
St  Rep.  648;  and  other  cases  that  might 
be  cited. 

Counsel  for  appellee  call  our  attention  to 
Dyer  v.  Erie  Ry.  Co.,  71  N.  Y.  228,  and  wo 
are  especially  asked  to  read  this  opinion, 
not  only  ui>on  this  particular  point  but  also 
upon  the  point  that  It  was  not  incnmbent 
apon  Mr.  Thomas  to  stop,  look,  or  listen  for 
the  train,  if  the  view  was  so  obstructed 
that  he  and  I^ester  could  not  see  it  If  they 
did  stop  and  look.  We  have  complied  with 
counsel's  request,  and  have  carefully  read 
this  opinion,  as  well  as  numerous  other 
cases  upon  the  subject,  and  find  that  it  clear- 


ly supports  counsel's  contention  that  tho 
negligence  of  Lester  is  not  Imputable  to 
.Thomas.  We  also  find  that  upon  the  other 
proposition  it  is  directly  opposed  not  only 
to  the  decisions  of  our  own  court,  but  to  the 
great  weight  of  authority  in  this  country. 
In  the  later  case  of  Brickeli  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  supra,  the  same  court  recog- 
nizes the  exception  to  the  rule,  as  above 
stated.  This  case  is  very  like  the  case  un- 
der, consideration.  The  plaintiff  was  riding 
and  occupying  the  same  seat  with  the  driver 
of  a  single  horse  before  a  buggy  wagon,  and 
paid  the  driver  for  carrying  him  a  short  dis- 
tance from  the  station  on  the  Oentral  Road 
to  the  village  of  Palmyra.  In  crossing  an  in- 
tervening railway  track,  the  collision  oc- 
curred. The  time  was  In  the  early  part  of 
the  afternoon,  and  it  had  been  snowhtg 
somewhat  before,  and  the  wind  was  blow- 
ing while  plaintiff  was  being  carried  in  the 
bu8S7>  '^Ith  the  top  raised  and  closed,  ex- 
cept its  front  to  the  crossing.  The  evidence 
was  to  the  effect  that  the  railway  track 
could  be  seen  for  a  good  distance  at  many 
points  on  the  route,  and  especially  on  the 
south  end  of  the  bridge,  which  the  plaintiff 
and  his  driver  crossed  in  reaching  the  cross- 
ing where  the  collision  took  place,  at  a  dis- 
tance of  100  or  200  feet  from  the  bridge; 
that  the  plaintiff  and  driver  made  no  fur- 
ther effort  after  leaving,  and  while  passing 
over  the  space  between  the  bridge  and  the 
crossing,  to  learn  whether  a  train  of  cars 
might  be  approaching,  but  drove  along  till 
tiiey  got  within  about  30  yards  of  the  cross- 
ing, when  they  or  the  horse  (probably  tho 
horse)  first  heard  the  sound  of  the  train  ap- 
proaching the  crossing.  It  does  not  appear 
what  the  plaintiff  and  the  driver  were  en- 
gaged In  up  to  this  point  from  the  time  of 
leaving  the  south  end  of  the  bridge.  Potter, 
J.,  who  delivered  the  opinion  of  the  court, 
said:  "The  evidence  in  this  case  indicates  to 
my  mind  not  merely  a  failure  to  show  that 
absence  of  freedom  from  contributory  negli- 
gence which  is  necessary  to  be  shown  upon 
the  behalf  of  the  plaintiff  in  order  to  sustain 
a  recovery  for  negligence  upon  the  part  of 
a  railroad  company,  but  clearly  and  beyond 
any  question  the  actual  existence  of  negli- 
gence of  the  driver  and  of  the  plaintiff 
which  contributed  to  the  plaintiff's  injury. 
The  excuse  attempted  to  be  set  up  for  such 
conduct,  that  the  top  of  the  buggy  and  the 
snow  and  wind  rendered  It  more  difficult  to 
hear  the  noise  of  an  approaching  train, 
seems  to  prove  and  emphasize  their  careless- 
ness and  want  of  attention  In  making  an 
effort  under  those  circumstances  to  learn 
there  was  no  train  approaching  the  crossing. 
•  •  •  They  were  called  upon  to  use  more 
than  ordinary  prudence  in  effecting  the 
crossing  under  such  circumstances."  And 
further,  speaking  to  the  particular  question 
now  under  consideration:  "The  rule  that  the 
driver's  negliftence  may  not  be  imputed  to 
the  plaintiff  should  havf  liJHJi  iSijMU^tteastot 
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tills  ease. .  Such  rule  is  only  applicable  to 
cases  where  the  relation  of  master  and  serv- 
ant or  principal  and  agent  does  not  exist; 
or  where  the  passenger  is  seated  away  from 
the  driver,  or  Is  separated  from  the  driver 
by  an  inclosure,  and  is  without  opportunity 
to  discover  danger  and  to  Inform  the  driver 
of  It  •  •  •  It  is  no  less  the  duty  of  the 
passenger,  where  he  has  the  opportunity  to 
do  so,  than  of  the  driver,  to  learn  of  danger, 
and  avoid  it,  if  practicable.  The  plaintill 
was  sitting  upon  the  seat  with  the  driver, 
with  the  same  knowledge  of  the  road,  the 
crossing,  and  environments,  and  with  at 
least  the  same,  if  not  better,  opportunity  of 
discovering  dangers  that  the  driver  pos- 
sessed, and  without  any  embarrassment  In 
communicating  them  to  him."  The  rule  in 
such  case  Is  laid  down  in  Hoag  v.  N.  Y.  G.  & 
H.  K.  R.  Co.,  Ill  N.  Y.  190,  18  N.  B.  648, 
Where  a  husband  and  wife  were  sitting  upon 
the  same  seat  in  a  vehicle  driven  by  the  hus- 
band, and  both  were  Idlled  by  a  collision  at 
a  crossing;  and,  In  an  action  brought  against 
the  railroad  company.  It  was  held  "that  she 
had  no  right,  because  her  husband  was  driv- 
ing, to  omit  some  reasonable  and  prudent 
effort  to  see  for  herself  that  the  crossing  was 
safe."  We  quote  thus  extensively  from  the 
Brtckell  Case  not  only  because  of  the  sim- 
ilarity of  its  facts  to  those  in  the  case  at 
hand,  but  because  it  Is  a  decision  of  a  court 
that  has  uniformly  announced  .the  gener'al 
rule  as  to  the  nonimputablllty  of  the  negli- 
gence of  a  drive  to  a  passenger  under  differ- 
ent circumstances.  In  Dean  v.  Pennsylvania 
R.  Co.,  supra.  Dean  was  riding  by  Invitation 
In  a  lumber  wagon  driven  by  one  William 
Fields;  and  the  court,  after  a  veiy  full  dis- 
cussion and  citation  of  authorities  upon  the 
question  of  imputable  negligence,  says:  "In 
some  of  the  states,  as  in  Wisconsin,  Michi- 
gan, and  Iowa,  a  distinction  would  appear 
to  have  been  taken  between  a  public  and  a 
private  conveyance;  and,  as  an  examination 
of  the  cases  cited  will  show,  it  has  been 
there  held  that  when  the  Injured  person ,  is 
riding  in  a  private  conveyance  by  Invitation 
of  the  driver,  and  without  compensation,  the 
driver  will  be  regarded  as  his  agent,  and 
upon  that  ground  the  negligence  of  the  lat- 
ter is  imputed  to  the  former.  In  Pennsyl- 
vania, New  York,  Ohio,  Minnesota,  and  oth- 
er states,  this  doctrine  of  agency  is  expressly 
repudiated,  and  It  is  held  that  In  such  cases 
the  driver's  negligence  cannot  be  so  im- 
puted." And  farther  on,  and  speaking  as  to 
the  particular  case  then  tinder  discussion, 
the  court  says,  "We  are  clearly  of  opinion 
that.  If  Dean  himself  was  guilty  of  no  neg- 
ligence, the  negligence  of  Fields  cannot  be 
imputed  to  him;"  and  after  referring  to  and 
distinguishing  the  case  of  Carlisle  v.  Bris- 
bane, 113  Pa.  544,  6  Atl.  372,  57  Am.  St  Rep. 
483,  it  is  said:  "Here,  however,  the  facts 
are  of  a  different  character.  Dean  knew  the 
locality  well;  he  had  crossed  the  tracks  fre- 
quently at  this  point;  he  knew  that  a  train 


was  due  alKtnt  that  time,  and  that  he  was 
approaching  the  railroad  track  at  a  fast 
trot;  yet  he  took  no  precautions.  He  was 
certainly  responsible  for  his  own  negligence. 
•  •  •  He  said  nothing  by  way  of  warn- 
ing to  Fields,  nor  did  he  ask  him  to  stop,  to 
look  and  listen,  or  to  permit  him  (Dean)  to 
get  out;  and  the  danger  was  as  obvious  to 
Dean  as  It  was  to  Fields.  The  testimony  is 
wholly  to  the  effect  that  the  plaintiff  com- 
mitted himself  voluntarily  to  the  action  of  ' 
Fields;  that  he  Joined  him  In  testing  the 
danger;  and  he  is  responsible  for  his  own 
act"  The  case  of  Crescent  Tp.  v.  Anderson, 
supra,  is  to  the  same  effect  A  Mrs.  Ander- 
son was  riding  on  the  back  seat  of  a  vehicle 
driven  by  McKInley,  her  father;  and,  find- 
ing a  bridge  in  process  of  repair,  McKinley 
drove  through  a  gully  above  the  bridge. 
Mrs.  Anderson  was  thrown  from  the  back 
seat  and  Injured.  In  the  opinion  It  Is  said; 
"Under  the  noting  of  Carlisle  v.  Brisbane, 
the  negligence  of  McKInley  could  not  per- 
haps, be  imputed  to  her,  but  she  must  be 
held  for  her  own  negligence.  The  danger 
which  was  obvious  to  him  was  as  obvious 
to  her.  She  made  no  request  of  her  father 
to  take  any  other  route,  or  that  she  might 
get  out  of  the  wagon;  she  made  no  objec- 
tion to  crossing  the  ravine;  she  willingly 
Joined  McKInley  In  testing  the  danger;  and 
she  Is  responsible  for  the  consequences  of 
her  own  act"  We  think  the  record  clearly 
discloses  that  the  decedent  Joined  with  Les- 
ter in  "testing  the  danger,"  and  should  be 
held  responsible  for  his  own  conduct  In  the 
premises,  which,  in  the  circumstances  of  the 
case,  was  gn'ossly  negligent,  and  contributed 
directly  to  produce  the  unfortunate  casu- 
alty. 

Our  conclusion  Is  that  appellee  has  no 
right  of  action  against  appellant  The  Judg^ 
ment  Is  therefore  reversed. 

Reversed. 

OABBBRT,  a  J.,  and  BAILEY,  J.,  concur. 


(34  Colo.  30) 
LOCKHAVEN  TRUST  &  SAFE   DEPOSIT 
CX).  V.  UNITED  STATES  MORTGAGE 
&  TRUST  CO.* 

(Supreme  (Tonrt  of  Colorado.     June  5,  1905.) 

1.  Appeai.  —  Habmless  EBlkOB— Imvatebial 
Findings. 

A  finding  of  the  court  as  to  the  interest 
taken  by  a  judgment  debtor  in  certain  land  is 
immaterial  to  a  judgment  creditor,  the  lien  of 
whose  judgment  did  not  attach  until  after  what- 
ever interest  the  debtor  had  acquired  in  such 
land  had  passed  to  another  under  a  prior  judg- 
ment lien. 

2.  MOBTaAGES— FOBECLOSUBE— DeCBEE. 

A  decree  in  a  suit  to  foreclose  a  trust  deed 
directing  the  land  to  be  sold,  and  the  proceeds 
applied  ratably  to  the  {•'■'charge  of  the  ex- 
penses of  the  proceeding  and  the  amount  due 
upon  plaintiff's  trust  deed,  and  providing  that 
any    surplus    remaining    thereafter    should    bs 
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paid  into  coart,  to  be  distributed  according  to 
its  future  order  to  those  interested  therein,  is 
not  subject  to  the  objection  of  prejudicing  the 
rights  of  a  sobseqnent  lienholder. 
8.  APPBAi/— Ebbobs  Reviewable  —  Pbeseb- 
TATioN  BT  Exception. 

Findings  of  the  referee,  and  the  decree  en- 
tered thereon,  will  not  be  reviewed  on  appeal. 
in  the  absence  of  exception  taken  in  the  lower 
court. 

Error  to  District  Court,  City  and  County 
of  Denver;  F.  T.  Johnson,  Judge. 

Action  by  the  United  States  Mortgage  & 
Trust  Company  against  the  lockhaven  Trust 
&.  Safe  Deposit  Company  and  others.  There 
was  a  Judgment  for  plaintiEF,  and  the  above- 
naroed  defendant  brings  error.    Affirmed. 

Se«  74  Pac.  793. 

CDonnell,  Toney  &  Graham,  for  plaintiff 
in  error.  Dines,  Whltted  &  Dines  and  J.  G. 
McMurry,  for  defendant  in  error  .the  United 
States  Mortgage  &  Trust  Company.  Bartels 
&  Blood,  for  estate  creditors.  James  H. 
Brown,  for  executor,  devisees,  heirs,  etc. 
Andrew  W.  Gillette,  for  guardian  ad  litem 
for  minor  defendants. 

GUNTER,  J.  Defendant  in  error  the  Unit- 
ed States  Mortgage' &  Trust  Company  held 
the  notes  of  Henry  C.  Brown,  and  a  trust 
deed  to  secure  the  same  on  certain  real  es- 
tate (parcels  1,  2,  8,  4,  and  5,  parcel  1  being 
the  Brown  Hotel  property),  and,  the  notes 
being  past  due,  brought  this  action  to  fore- 
close the  trust  deed,  and  to  obtain  a  Judg- 
ment for  the  amount  of  the  notes  against 
Henry  C.  Brown  personally  and  as  executor 
of  the  estate  of  Jane  C.  Brown.  Plaintiff  In 
error,  the  Lockhaven  Trust  &  Safe  Deposit 
Company,  was  made  a  defendant  under  the 
allegation  that  it  claimed  some  Interest  in 
or  lien  upon  the  realty  involved,  but  that 
such  Interest  or  Hen,  if  any,  was  subject  to 
that  of  the  trust  deed  sought  to  be  fore- 
closed. Plaintiff  In  error  answered,  admit- 
ting the  lien  of  the  trust  deed  upon  the  fee 
of  the  property  covered  thereby,  but  deny- 
ing that  the  notes  secured  were  the  obliga- 
tions of  Henry  C.  Brown  as  executor  of  Jane 
C.  Brown,  deceased.  Its  answer  further  al- 
leged that  plaintiff  In  error  had  acquired 
from  Henry  C.  Brown,  through  a  mortgage 
foreclosure,  certain  lots,  other  than  those 
embraced  in  the  trust  deed,  which  lots  Hen- 
ry C.  Brown  bad  taken  as  the  devisee  of 
Jane  C.  Brown,  and  averred  that  these  lots 
were  not  liable  for  the  debts  secured  by  the 
trust  deed,  because  such  debts  were  obliga- 
tions of  Henry  C.  Brown,  and  not  of  the  es- 
tate of  Jane  C.  Brown,  deceased,  and  asked 
to  have  its  title  to  the  lots  quieted  as 
against  the  notes  and  trust  deed  of  defend- 
ant In  error.  The  answer  further  set  up  the 
recovery  by  plaintiff  In  error  of  a  money 
judgment  against  Henry  C.^  Brown  and 
James  H.  Brown,  a  recording  of  a  transcript 
thereof  in  the  proper  office  subsequent  to 
ttie  recording  of  the  trust  deed  of  defendant 
in  error,  and  that  such  Judgment  was  a  lien 


upon  the  Interest  of  Henry  C.  Brown  in  the 
Ave  parcels  mentioned,  and  on  the  interest 
of  James  H.  Brown  In  said  parcel  1.  A 
replication  put  In  issue  new  matter  alleged 
in  the  answer.  The  case  was  referred,  and 
findings  and  a  decree  were  reported.  Such 
findings  and  decree  became  those  of  the 
court.  No  exceptions  were  taken  to  the 
findings  or  the  decree.  The  referee  found, 
inter  alia,  that  the  Indebtedness  covered  by 
the  trust  deed  was,  as  contended  by  plain- 
tiff in  error,  the  indebtedness  of  penry  C. 
Brown;  also  that  Henry  C.  Brown  and 
James  H.  Brown  were  indebted  to  plaintiff 
in  error  upon  a  Judgment,  as  alleged  In  the 
answer,  and  that  such  Judgment  constituted 
a  lien,  as  therein  alleged.  Plaintiff  In  error 
seems  to  have  been  awarded  In  the  findings 
and  decree  substantially  what  it  asked  by 
Its  answer.  The  decree  provided  for  the  sale 
of  the  five  parcels  of  real  estate  covered  by 
the  trust  deed,  and  for  the  ratable  applica- 
tion of  the  proceeds  thereof  thereon,  so  far 
as  might  be  necessary,  to  its  satisfaction, 
and  for  payment  Into  court  of  any  surplus 
thereafter  remaining  for  distribution  ac- 
cording to  the  future  order  of  the  court 
among  the  various  claimants  thereto.  Includ- 
ing plaintiff  In  error. 

1.  The  trial  court.  In  the  course  of  the 
foreclosure  proceeding,  construed  the  will  of 
Jane  C.  Brown;  such  will  being  the  source 
of  the  Interest  of  Henry  C.  Brown  In  the  five 
incumbered  parcels,  and  the  source  of  his 
power  to  Incumber  them.  It  found  that 
Henry  C.  Brown  took  under  the  will  only  a 
life  estate  in  parcel  1,  with  power  to  incum- 
ber it  in  fee,  and  ^at  he  did  Incumber  the 
fee  thereof  by  giving  the  trust  deed  involved. 
Plaintiff  In  error  contends  that  Henry  C. 
Brown  was,  under  the  will,  the  owner  In  fee 
of  said  parcel  1,  and  that  the  court  erred 
in  not  so  finding,  and  that  it  sustained  preju- 
dice thereby,  in  the  lien  of  ite  Judgment  be- 
ing reduced  from  a  lien  upon  an  estate  In 
fee  to  a  lien  upon  one  for  the  life  of  Henry 
C.  Brown.  Assuming,  for  the  purposes  of 
this  ruling,  that  it  was  proper  for  the  court 
In  this  proceeding,  which  was  simply  an  ac- 
tion to  foreclose  a  trust  deed,  to  construe 
the  will  of  Mrs.  Jane  C.  Brown,  ita  finding 
as  to  the  Interest  In  parcel  1,  taken  by 
Henry  C.  Brown  under  the  will  of  Jane  C. 
Brown,  Is  Immaterial  to  plaintiff  in  error, 
because  whatever  Interest  Henry  C.  Brown 
so  acquired  in  parcel  1  was  not  reached  by 
the  Hen  of  the  judgment  of  plaintiff  in  er- 
ror, as  it  had  passed,  according  to  the  un- 
questioned fi'nding  of  the  referee,  to  one  Ban- 
croft, under  a  Judgment  lien,  before  the  lien 
of  the  Judgment  of  plaintiff  In  error  had  at- 
tached. 

2.  The  finding  of  the  referee  was,  in  ef- 
fect, that  Henry  C.  Brown  had  a  life  estate 
in  parcel  1,  and  the  power  to  Incumber  the 
same  in  fee;  that  he  bad  so  incumbered  it  by 
the  giving  of  the  trust  deed  of  defendant  In^ 
error;  and  the  further  «inii|ng  to^^^l^c^jKMp 
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that  James  H.  Brown  took  under  the  will 
ct  Jane  C.  Brown  an  estate  for  life  in  re- 
mainder for  an  undivided  one-third  after  the 
death  of  Henry  O.  Brown.  Farther,  the  find- 
ing was,  in  effect,  that  upon  the  life  estate 
in  remainder  the  plaintiff  in  error  had  a  lien 
by  the  filing  of  a  transcript  of  its  said  Judg- 
ment against  Henry  C.  Brown  and  James  H. 
Brown.  The  court,  by  its  decree,  provided 
that  parcels  1,  2,  8,  4,  and  5  should  be  sold, 
and  the  proceeds  thereof  be  applied  ratably 
to  the  discharge  of  the  costs  and  expenses 
of  this  proceeding  and  the  amount  found  due 
upon  the  trust  deed  of  plaintiff  in  error,  and 
that  any  surplus  remaining  thereafter  should 
be  paid  Into  court,  to  be  distributed,  accord- 
ing to  its  futiure  order,  to  those  Interested  in 
such  sutplus.  No  objection  in  any  form  was 
made  to  the  finding  of  the  referee  or  to  the 
decree.  Plalntifl  in  error  now  contends  that 
its  lien  upon  such  interest  of  James  H. 
Brown  was  not  sufficiently  protected  by  the 
decree.  If  plaintiff  In  error  was  dissatisfied 
with  the  finding  or  decree,  some  objection 
should  have  been  mad?  below.  Further,  we 
are  unable  to  ae/s  wherein  it  has  any  reason 
to  complain  of  the  decree.  It  Is  therein  pro- 
vided that,  should  any  surplus  remain  from 
the  proceeds  of  sale  after  the  satisfaction  of 
the  decree  of  defendant  In  error,  the  same 
sUall  be  paid  into  court,  and  that  plaintiff  in 
error  shall  have  the  opportunity  to  assert 
Its  claims  against  such  surplus.  No  right  of 
plaintiff  in  error  as  a  subsequent  lienholdw 
is  In  this  particular  injured  by  the  decree. 
Plaintiff  In  error  did  not  request  any  par- 
ticular provision  In  the  decree  as  to  a  redemp- 
tion by  it  of  the  interest  of  James  H.  Brown 
in  parcel  1  that  might  be  sold.  No  right  of 
redemption  which  it  had  before  the  decree 
has  been  taken  away  by  it. 

8.  It  is  contended  that  error  was  commit- 
ted In  the  amount  found  to  be  due  upon  the 
claim  secured  by  the  Bartels  trust  deed. 
This  Instrument  was,  according  to  the  find- 
ing, a  prior  lien  to  that  of  plaintiff  In  error. 
A  sufficient  reason  for  our  declining  to  go 
into  this  question  is  the  absence  of  an  ex- 
ception to  either  the  finding  of  the  referee 
or  the  decree  of  the  court  Further,  there 
seems  to  have  been  no  real  controversy  on 
this  point  In  the  court  below. 

4.  It  Is  said  that  the  court  should  have 
required  parcel  1  to  have  been  sold  first, 
and  should  not  have  permitted  a  sale  of  par- 
cels 2,  8,  4,  and  6,  unless  the  proceeds  of 
parcel  1  proved  insufficient  to  satisfy  the 
amount  due  upon  the  decree  of  plaintiff  in 
error.  The  reason  urged  for  this  contention 
is  that  defendant  in  error  had  a  lien  on  the 
fee  of  the  five  parcels,  while  plaintiff  in  er- 
ror tiad,  according  to  the  finding  of  the  court, 
a  lien  on  only  parcels  2,  8,  4,  and  5.  A  suffi- 
cient reason  for  our  declining  to  go  Into  this 
question  of  marshaliag  assets  Is  this:  A 
number  of  other  defendants  having  liens  vp- 
OQ  and  lutetesta  In  the  real  estate  covered 


by  the  trust  deed  were  before  the  court,  and 
interested  in  this  question  of  marshaling. 
Bvldence  was  introduced  going  to  the  qoes- 
tion,  findings  were  made  thereon,'  and  a  de- 
cree entered,  but  no  exception  was  taken 
by  plaintiff  In  error  to  either.  We  think  that 
the  absence  of  objection  below  Is  a  sufficient 
reason  for  our  refusing  to  go  further  Into 
the  merits  of  this  contention. 

The  court  committed  no  error  prejudicial 
to  plaintiff  In  error  in  its  rulings  upon  the 
admission  of  evidence. 

No  sufficient  reason  has  been  shown  for  our 
disturbing  the  decree  of  the  lower  court. 

Judgment  affirmed. 

Th9  CHIEF  JUSTICB  and  UAXWEUi^ 

J.,conctir. 

(S3  Mont.  M) 
HICEBT  «t  at.  ▼.  ANAOONDA  GOPPBB 
MINING  CO.  et  al. 
(Supreme  Court  of  Montana.    July  24,  190S.) 

1.  Mires     and    Mining   —    ExTRAi.i.nEKAi, 

RiOHTS—JUBT  Thial. 

In  a  suit  to  determine  extralateral  min- 
ing rights,  the  parties  are  not  entitled,  as  mat- 
ter of  right,  to  a  trial  by  Jury. 

[Ed.  Note. — For  cases  in  point,  see  toL  91, 
Cent  Dig.  Jury,  I  75.] 

2.  Samk— ApPEAjy— Revikw  of  EVIDBlfCB— Ab- 

BIONMENTS  OP   EBBOB. 

On  appeal  from  a  decree  in  an  action  tried 
by  the  court,  the  Supreme  Court  Is  mtitled  to 
review  the  evidence  to  determine  whether  it 
supports  the  findings  and  the  decree,  though 
the  order  of  the  triiD  court  denying  the  motion 
for  a  new  trial  is  not  assigned  as  error. 
8.  Same— Exhibits. 

While  ore  samples  Introduced  as  exhibits 
in  the  trUI  of  a  ca^e  may  be  brought  to  the 
Supreme  Court  as  original  exhibits,  under  the 
rules  of  that  court,  they  are  not  required  to  he 
taken  up  as  a  part  of  the  evidence  in  tlie  case. 
4.  Same— Recobd — Contents. 

Under  Code  Civ.  Proc.  I  1173.  declaring 
that  it  shall  be  the  duty  of  the  Jud^e  or  ref- 
eree. In  settling  the  statement,  to  strike  there- 
from all  redundant  and  useless  matter,  and 
make  the  statement  truly  represent  the  case, 
notwithstanding  the  assent  of  the  parties  to 
such  redundant  and  useless  mstter  or  to  any 
inaccurate  statement,  the  certificate  of  a  pre- 
siding Judjge  to  a  statement  that  it  contains 
all  the  evidence  will  be  accepted  as  a  verity, 
and  the  statement  considered  as  containing  all 
the  matter  necessary  to  make  it  truly  repre- 
sent the  case,  in  the  absence  of  any  showing 
that  exhibits  alleged  to  have  been  omitted  are 
material  to  the  consideration  of  the  appeal 
6.  Samk— Mines  —  Discovert  Shaft— IJoca- 
HON— Witnesses— Cboss-Examinatioii. 

Where,  in  an  action  to  determine  extra- 
lateral  rights,  one  of  the  questions  in  contro- 
versy was  whether  the  N.  discovery  vein  ex- 
tended lengthwise  of  the  N.  claim,  intersecting 
its  end  lines,  or  whether  it  extended  diagonally 
across  the  claim  through  both  of  its  side  lines, 
and  a  witness,  who  was  one  of  the  locators,  on 
direct  examination  testified  that  the  locators 
had  discovered  a  vein  within  the  surface  lines 
of  the  claim,  had  sunk  a  discovery'  shaft  there- 
on, and  could  trace  the  vein  in  an  easterly  and 
westerly  direction,  such  evidence  authorised 
his  cross-examination  relative  to  the  location 
of  the  discovery  shaft,  the  course  or  strike  of 
the  discovery  vein,  the  k)cation  and  charac^t 
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of  the  assessDient  work  done  on  the  claim  which 
might  have  thrown  liebt  on  the  issue  of  the 
course  of  the  vein,  and  whether,  as  a  fact,  the 
discovery  shaft  was  actually  sunk  on  the  vein. 
8.  Saub— Expert  Witnesses. 

A  question  asked  of  such  witness  aa  to 
whether  the  second  discovery  shaft  was  sank 
on  the  discovery  vein  did  not  call  for  expert 
or  opinion  testimony,  so  as  to  bring  the  wit- 
ness within  a  stipulation  by  which  each  side 
agreed  to  confine  itself  to  five  geological  and 
expert  witnesses. 

7.  Samb— Location— TiMB— Evidence. 

In  an  action  to  determine  eztralateral  min- 
ing  rights,  evidence  held  insufficient  to  support 
a.  finding  that  the  location  of  plaintiff's  claim 
was  prior  to  the  location  of  either  the  O.  or  N. 
claims,  and  that  the  patent  to  plaintifTs  claim 
was  issued  prior  to  Uie  patents  to  such  other 
claims. 

8.  Sake  —  Declabatobt  Statement  —  Vebi- 
ncATioN — Statutes— VALiDrrr. 

r^ws  1873  (Ex.  Sess.)  p.  83,  declaring  that 
any  person  who  shall  discover  any  mining 
claim  on  any  vein  or  lode  bearing  gold,  silver, 
etc.,  shall  within  20  days  thereafter  make  and 
file  for  record  in  the  recorder's  office  of  the 
county  in  which  the  discovery  is  made  a  de- 
claratory  statement  thereof  in  writing,  on  oath, 
describing  such  claim  in  the  manner  provided 
by  the  laws  of  the  United  States,. etc.,  was  not 
unconstitutional,  as  in  conflict  with  Rev.  St. 
I  2324  [U.  S.  Comp.  St.  1901,  p.  1426],  re- 
lating to  snch  subject,  but  not  requiring  the  no- 
tice or  declaratory  statement  to  be  verified. 

9.  Sahe. 

Under  Laws  1873  (Ex.  Sess.)  p.  83,  r»- 
oairing  mining  location  statements  to  be  veri- 
fied on  oath  of  the  locator  and  recorded,  etc.,  a 
verification  of  a  declaratory  statement  reciting 
that  the  subscribers,  who,  being  first  duly 
sworn,  on  oath  said,  each  for  himself,  that  be 
was  of  lawful  age,  a  citizen  of  the  United 
States,  and  that  the  foregoing  notice  by  them 
subscribed  was  a  tnie  copy  of  the  original  no- 
tice of  location  of  the  claim  "above  described, 
as  posted  thereon  on  the  day  therein  stated, 
was  fatally  defective. 

10.  Same— Patent— Relation. 

Where  the  declaratory  statement,  filed  In 
support  of  a  mining  location  was  void,  the  pat- 
ent subsequently  issued  was  not  conclusive  of 
its  validity,  and  did  not,  by  relation,  give  va- 
lidity to  the  location  at  a  date  antecedent  to 
the  application  for  the  patent. 

[ESd.  Note. — For  cam*  in  point  see  toL  M, 
Cent.  Dig.  Mines  and  Minerals,  f  130.] 

11.  Same  —  Extbai.atbbai,  Riqhts  —  Non- 

PASAiXEL  End  Lines. 

Where  the  west  end  line  of  the  A.  claim 
and  the  east  end  line  of  the  N.  claim  were  not 
parallel,  a  decree  awarding  extralateral  rights 
by  drawing  a  plane  through  the  west  end  line 
of  the  A.  claim,  which  awarded  the  owners  of 
the  N.  claim  extralateral  rights  within  terri- 
tory belonging^  to  the  O.  adjoining  claim  on  the 
N.  vein,  within  planes  sxtended  in  fan  shape, 
was  erroneous. 

Appeal  from  District  Coort,  Silver  Bow 
Connty;  Wm.  Olancy,  Judge. 

Action  by  £<dward  Hickey  and  others 
against  the  Anaconda  Copper  Mining  Com- 
pany and  another.  From  a  Judgment  in 
favor  of  plalntlSs,  defendants  appeal.  Be- 
versed. 

W.  W.  Dixon,  A.  J.  Shores,  O.  S.  Thomas, 
C.  F.  Kelly,  Forbls  &  Bvans,  and  D.  Gay 
Stivers,  for  appellants.  John  J.  McHatton 
and  Jaa.  M.  Denny,  for  respondenta. 


HOLLOW  AT,  J.  The  plalntlfta  In  this  ac- 
tion assert  their  ownership  In,  and  right  of 
possession  to,  an  undivided  (Vt*  luterest 
in  the  Nipper  lode  mining  claim.  They  al- 
lege that  there  Is  in  said  claim  a  vein  l)ear> 
Ing  copper  and  other,  minerals,  which  vela 
extends  lengthwise  of  said  claim,  snbstan- 
tially  parallel  with  the  side  lines  and  through 
the  end  lines  of  said  claim,  which  end  lines 
are  parallel;  that  said  vein  so  far  departs 
from  a  perpendicular  in  its  descent  into  the 
earth  that  it  extends  beyond,  the  south  side 
line  of  the  Nipper  claim  and  into  the  Oden 
claim,  owned  by  the  deSendant  Washoe  Com- 
pany, and  also  into  the  Anaconda  and  Neyer- 
sweat  claims,  owned  by  the  defendant  An- ' 
aconda  Company;  and  that  these  defendants 
have  entered  upon  and  have  mined  and  ex- 
tracted ores  from  said  Nipper  vein.  Th* 
prayer  of  the  complaint  Is  that  the  defend- 
ants be  required  to  set  forth  their  respectlv* 
claims,  that  the  title  of  plaintiffs  to  the  ore* 
in  said  vein  be  quieted,  and  for  an  injunction 
pendente  lite,  and  that  upon  final  determina- 
tion a  decree  be  entered,  among  other  things, 
enjoining  the  defendants  from  asserting  any 
Interest  in  said  vein  or  in  the  Nipper  claim. 
The  answer  of  defendant  Washoe  Company 
admits  many  of  the  allegations  of  the  com- 
plaint, and  alleges  that  the  vein  in  the  Nip- 
per claim,  called  by  the  plaintiffs  the  Nipper 
vein,  extends  in  a  northwesterly  and  south- 
easterly direction  across  said  Nipper  claim. 
Intersecting  its  side  lines.  It  avers  Its  own- 
ership to  the  Oden  claim,  and  t)iat  It  Is  en- 
titled to  the  possession  of  all  the  veins  and 
ore  deposits  lying  within  the  vertical  bonn- 
daries  of  the  said  Oden  claim.  The  answer 
of  the  defendant  Anaconda  Company  asserts 
Its  ownership  to  the  Anaconda  and  Never- 
sweat  claims;  admits  many  of  the  allegationB 
of  the  complaint,  but  denies  any  knowledge 
or  information  sufficient  to'  form  a  belief 
as  to  whether  or  not  there  is  within  the 
Nipper  claim  any  vein  extending  lengthwise 
of  said  claim,  or  intersecting  either  of  its 
end  lines;  and  denies  that  the  plaintiffs  are 
the  owners  of  or  entitled  to  any  mineral  In 
any  vein,  lead,  or  lode  within  the  vertical 
planes  or  boundaries  of  either  the  Anaconda 
or  Neversweat  claims.  The  affirmative  al- 
legations of  these  answers  are  put  In  issuA 
by  replications.  Defendant  Washoe  Com- 
pany asked  leave  of  cotu^  to  make  an  amend- 
ment to  its  answer  by  adding  thereto  a  coun- 
terclaim In  the  nature  of  a  complaint  in  eject- 
ment This  application  was  denied.  De- 
fendants also  moved  the  court  for  a  trial  by 
Jury,  but  this  motion  was  overruled.  Other 
proceedings  were  taken^  which  it  is  not 
necessary  now  to  consider.  The  cause  was 
tried  to  the  court  withoat  a  Jury,  and  findings 
of  fact  and  conclusions  of  law  were  made^ 
and  a  decree  entered  in  favor  of  the  plain- 
tiffs, from  which  decree  and  an  order  deny- 
ing their  motion  for  a  new  trial  the  defendr 
ants  appealedi  r 
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1.  Right  of  trial  by  Jury:  This  case  Is 
pot  distinguishable  In  its  character  from 
the  case  of  Montana  Ore  Pur.  Co.  ▼.  Boston 
&  Montana  Con.  C.  &  S.  M.  Co.,  27  Mont 
288,  70  Pac.  1114,  s.  c.  27  Mont.  536.  71  Pac. 
1005,  known  as  the  "Pennsylvania  Case," 
and  the  decision  in  that  case  la  decisive  of 
this  question,  adversely  to  the  contention  of 
the  appellants.  We  see  no  reason  to  change 
our  views  therein  expressed,  but,  on  the  con- 
trary, particularly  reaffirm  the  doctrine  that 
in'  cases  of  this  character  the  parties  are 
not  entitled,  as  a  matter  of  right,  to  a  trial 
by  jury. 

2.  The  power  of  this  court  to  consider  the 
evidence:  It  is  contended  by  respondents 
that  this  court  may  not  review  the  evidence 
to  determine  whether  or  not  it  supports  the 
findings  and  decree,  for  the  reasons  (1)  that 
the  order  of  the  court  denying  the  motion 
for  a  new  trial  Is  not  specified  as  error  in  ap- 
pellants' brief;  and  (2)  that  the  record  does 
not  contain  all  the  evidence.  Whatever  may 
be  the  rule  In  other  Jurisdictions,  where  the 
specifications  of  error  relied  upon  are  re- 

■  quired  to  be  contained  in  the  petition  In  er- 
ror, the  rule  that  the  order  of  the  court 
denying  the  motion  for  a  new  trial  must  be 
assigned  as  error  docs  not  prevail  in  this 
Jurisdiction.  Our  statute  (section  1171,  Code 
Civ.  Proc.)  specifies  the  grounds  upon  which 
a  motion  for  a  new  trial  may  be  made.  Of 
course,  the  statement  which  is  presented 
to  the  lower  court  could  not  assign  as  error 
a  ruling  of  that  court  not  then  made,  and 
it  could  only  be  presented  to  this  court  by 
way  of  an  assignment  in  the  appellant's 
brief.  But  there  Is  no  reason  whatever  for 
this  in  this  state,  where  an  appeal  lies  di- 
rectly from  tlie  order  of  the  court  denying  a 
motion  for  a  new  trial.  If  the  defendant  In 
the  court  below  has  Interposed  a  general 
demurrer  to  the  complaint,  and  has  stood 
upon  his  demurrer  and  suffered  Judgment  to 
go  against  him,  on  appeal  to  this  court  an 
assignment  that  the  court  erred  in  over- 
ruling his  demurrer  will  be  considered  by 
this  court,  and,  if  found  to  be  well  taken, 
the  judgment  will  be  set  aside.  Likewise, 
If  it  be  found  that  the  evidence  does  not 
support  the  decision,  or  if  in  the  course  of 
the  trial  the  court  has  committed  errors  prej- 
udicial to  the  appellant,  and  those  errors  have 
been  properly  saved  and  presented  to  this 
court,  they  will  be  considered,  and  the  order 
of  the  lower  court  set  aside,  and  a  new 
trial  directed.  The  Judge  of  the  district 
court  certifies  that  the  record  contains  all 
the.  evidence  introduced  upon  the  trial  of 
this  cause.  But  respondents  contend  that, 
notwithstanding  this  recital,  certain  ore  sam- 
ples and  certain  maps  or  plats  used  on  the 
trial  of  this  cause  are  not  before  this  court 
on  this  review.  In  the  first  place,  the  stat- 
ute does  not  contemplate  that  ore  samples 
shall  be  brought  to  this  court  for  examina- 
tion.   They  may  be  brought  here  as  original 


exhibits  under  the  rules  of  this  court,  but 
there  Is  no  requirement  that  they  shall  be. 
Furthermore,  the  statute  (section  1173,  Code 
Civ.  Proc.)  does  not  contemplate  that  the  rec- 
ord shall  contain  all  the  evidence  which  may 
have  been  introduced  In  the  court  below.  On 
the  contrary.  It  provides:  "It  Is  the  duty 
of  the  Judge  or  referee  in  settling  the  state- 
ment to  strike  out  of  It  all  redundant  and 
useless  matter,  and  to  make  the  statement 
truly  represent  the  case,  notwithstanding 
the  assent  of  the  parties  to  such  redundant 
and  useless  matter,  or  to  any  Inaccurate 
statement."  At  least  one  of  the  exhibits 
which  respondents  contend  is  not  before  the 
court  Is  in  fact  found  in  the  record  before 
us.  In  the  absence  of  any  showing  that  the 
other  exhibits  omitted  are  material  to  a  con- 
sideration of  this  appeal,  the  certificate  of 
the  presiding  judge  will  be  accepted  as  Im- 
porting verity,  and  the  statement  considered 
as  containing  all  of  the  matter  necessary 
to  make  it  truly  represent  the  case;  and, 
when  this  court  has  heretofore  said  that  the 
record  must  show  that  it  embraces  all  the 
evidence,  the  phrase  "all  the  evidence"  was 
used  in  the  sense  meant  by  the  statute,  viz., 
all  the  evidence  necessary  to  make  the  state- 
ment truly  represent  the  case. 

3.  Cross-examination  of  the  witness  Stew- 
art: As  one  of  their  witnesses,  plaintiffs 
called  John  M.  Stewart,  one  of  the  original 
locators  of  the  Nipper  claim,  and  upon  his 
direct  examination  asked  him  to  Identify  the 
Nipper  declaratory  statement  and  the  plat  of 
that  claim  used  In  the  Land  Department  up- 
on application  for  patent.  He  was  asked  if 
he  had  anything  to  do  with  the  making  of 
the  location  of  the  Niw>er  claim,  when  it 
was  located,  whether  there  was  any  discov- 
ery of  a  vein  made  upon  the  ground  embra- 
ced In  the  surface  lines  of  that  claim,  and 
what  the  locators  did  after  discovery  with 
reference  to  the  possession  of  the  claim.  In 
answer  to  these  questions  the  witness  testi- 
fied that  he  was  one  of  the  original  locators; 
that  the  claim  was  located  on  the  16th  day 
of  October,  1875;  that  they  did  discover  a 
vein  upon  the  ground  embraced  within  the 
surface  lines  of  this  claim;  that  they  found 
there  a  wall  and  rock  In  place,  sunk  a  dis- 
covery shaft,  and  traced  the  vein  east  and 
west;  that  after  this  they  worked  on  the 
claim  and  represented  It  from  year  to  year 
until  they  secured  patent.  Upon  cross-exam- 
ination he  was  asked  If  the  locators  did  not 
sink  another  shaft  on  the  claim  northwest 
from  the  discovery  shaft  prior  to  their  appli- 
cation for  patent.  He  answered,  "Yes,"  and 
stated  that  it  was  sunk  In  1876  or  1877.  He 
was  then  asked  whether  or  not  this  second 
shaft  was  sunk  upon  the  discovery  vein. 
This  question  was  objected  to  on  the  ground 
that  it  was  not  cross-examination,  and  the 
objection  sustained.  Thereupon  defendants 
ottered  to  prove  by  the  witness  that  the  shaft 
sunk  northwest  from  the  discovery  shaft, 
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and  shown  npon  the  plat  of  the  ground  used 
In  making  application  for  patent,  was  in 
fact  sunk  upon  the  rein  in  Its  northwesterly 
course  from  the  discovery  shaft;  that  this 
was  done  as  a  part  of  the  assessment  work 
prior  to  application  for  patent,  and  that  the 
true  course  and  direction  or  strike  of  the  vein 
is  represented  by  a  line  drawn  from  the  dis- 
corery  shaft  to  this  second  shaft,  and  contin- 
ued in  the  same  direction  both  northwest 
and  southeast;  and  that  this  witness  had  tes- 
tified that  the  course  of  the  vein  was  in  that 
direction  upon  a  former  hearing  in  the  same 
court.  This  offer  was  likewise  rejected,  and 
these  rulings  of  the  court  are  counted  errors 
by  appellants  here.  So  much  of  the  plat  with 
reference  to  which  the  witness  was  testify- 
ing as  Is  necessary  to  illustrate  the  import- 
ance of  this  controversy  is  herewith  repro- 
duced.   (See  Diagram  No.  1.) 


When  it  is  considered  that  the  actual  con- 
troversy, as  shown  by  the  pleadings,  so  far 
as  the  Washoe  Company  is  concerned,  and 
by  the  'testimony,  so  far  as  the  Anaconda 
Company  is  concerned,  was  as  to  whether  the 
Nipper  discovery  vein  extends  lengthwise  of 
the  Nipper  claim,  intersecting  its  end  lines, 
as  contended  by  plaintiffs,  and  as  represent- 


ed in  the  annexed  Diagram  No.  2,  as  the 
"Nipper  Apex  Vein,"  or  whether  It  extends 
diagonally  across  the  Nipper  claim  through 
both  of  Its  side  lines,  as  claimed  by  the  de- 
fendants, and  as  represented  on  Diagram  No. 
2  by  the  "Blue  X  Fissure,"  It  is  difficult  to 
understand  upon  what  possible  theory  the 


court  proceeded  in  Its  ruling.  The  state- 
ifient  of  the  witness  Stewart  on  his  direct  ex- 
amination that  the  locators — himself  one  of 
the  number — bad  discovered  a  vein  within 
the  surface  lines  of  the  Nipper  claim,  had 
sunk  a  discovery  shaft  upon  it,  and  could 
.trace  the  vein  in  an  easterly  and  westerly 
direction,  opened  wide  the  door  for  any  prop- 
er cross-examination  relative  to  the  location 
of  the  discovery  shaft,  the  course  or  strike 
of  the  discovery  vein,  the  location  and  the 
character  of  the  assessment  work  done  upon 
the  claim  which  might  have  thrown  light  up- 
on the  question  of  the  course  of  the  vein,  and 
whether,  as  a  matter  of  fact,  the  discovery 
shaft  was  actually  sunk  npon  the  vein. 
When  we  further  consider  the  {act  that 
this  witness  was  one  of  the  original  locators 
of  the  Nipper  claim,  the  importance  of  the 
offered  proof  cannot  be  overestimated.  We 
must  proceed  upon  the  assumption  that  the 
defendants  could  have  proved  by  the  witness 
what  they  offered  to  prove,  and  measure  the 
importance  of  the  court's  ruling  accordingly. 
If  In  fact  they  could  have  proved  by  this  wit- 
ness on  his  cross-examination  that  the  sec- 
ond shaft  sunk  by  the  locators  in  a  north- 
westerly direction  from  the  discovery  s^jaft. 
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was  upon  the  same  vein  as  ttbe  dlscoyery 
sbatt,  and  that  the  vein  was  In  fact  tbe  dis- 
covery vein,  it  would  have  tended  strongly 
to  pr6ve  tbe  defendants'  contention,  viz.,  that 
the  discovery  vein  of  the  Nipper  estends 
diagonally  across  the  claim,  Intersecting  the 
side  lines,  for  this  witness  was  npon  the 
ground,  and  helped  to  make  the  discovery 
and  to  sink  these  shafts  and  to  do  the  as- 
sessment work  necessary  to  secure  the  paV 
ent.  His  testimony  would  have  been  based 
upon  actual  conditions  as  they  existed  in 
1875,  and  would  not  have  been  a  mere  ex- 
pert opinion  based'  upon  conditions  existing 
nearly  30  years  afterwards,  when  the  surface 
of  the  claim  had  been  so  greatly  changed  by 
buildings  ere<;ted  upon  it  and  by  railroad 
embankments  and  cuts  that  the  exact  loca- 
tion of  the  discovery  shaft  had  apparently 
become  a  mere  matter  of  speculation.  Tills 
is  not  an  instance  of  immaterial  testimony 
admitted  in  a  court  of  equity,  but  of  material 
testimony  excluded,  and  the  importance  of 
it  is  further  emphasized  by  the  fact  that  the 
court  found  as  a  fact  that  the  discovery  was 
made  upon  the  vein  designated  the  "Nipper 
Apex  Vein,"  running  lengthwise  of  the  Nip- 
per claim,  and  interaectlng  Its  end  lines. 

At  the  commencement  of  the  trial  of  this 
case  the  parties  stipulated  that  each  side 
should  confine  itself  to  five  geological  and 
expert  witnesses — the  stipulation  particular- 
ly excepting  from  its  provisions,  surveyors, 
draftsmen,  assayers,  samplers,  or  witnesses 
testifying  to  the  nature  or  character  of  work- 
ings, or  persons  called  to  testify  regarding 
the  location  of  claims  and  facts  connected 
therewith,  etc.;  and  it  is  now  said  that  this 
attempted  cross-examination  of  the  witness 
Stewart  was  a  disgulseU  attempt  on  the  part 
of  the  defendants  to  secure  the  testimony  of 
an  expert  in  addition  to  the  number  allowed 
by  the  stipulation.  But  the  question  asked 
did  not  seek  for  expert  or  opinion  testimony, 
but  facts  were  sought  to  be  elicited  respect- 
ing which  any  prospector  or  person  familiar 
with  the  work  done  could  testify.  Further^ 
more  the  stipulation  itself  excluded  from  its 
provisions  just  the  character  of  testimony 
sought  to  be  elicited  from  this  witness. 

4.  In  its  fourth  finding  of  fact  the  court 
declares  that  the  location  of  the  Nipper  was 
prior  to  the  location  of  either  the  Oden  or 
Neversweat  claims.  We  have  searched  the 
voluminous  record  In  this  case  in  vain  for  any 
reference  wliatever  to  the  date  of  the  loca- 
tion of  the  Neversweat  claim,  and  are  un- 
able to  find  any  testimony  upon  which  this 
finding  could  have  been  based,  so  far  as  it 
aftects  tbe  Neversweat  claim,  and  counsel 
for  plaintiffs  have  wholly  failed  to  point  out 
any  reference  to  this  matter  in  the  record. 
The  same  finding  also  declares  that  the  pat- 
ent for  tbe  NlM>er  claim  was  issued  prior  to 
the  patents  for  either  the  Oden  or  Never- 
sweat claims,  and  this  finding  is  even  more 


remarkable,  for  not  only  Is  there  no  evidence 
whatever  as  to  when  the  patent  to  the  Nev- 
ersweat claim  was  Issued,  but  the  patent  to 
tbe  Oden  claim,  which  Is  in  evidence,  shows 
upon  its  face  that  It  was  issued  in  January, 
1886,  while  the  patent  to  the  Nipper  claim, 
also  in  evidence,  shows  that  it  was  not  issued 
until  June,  1886.  So  that  this  finding  is  not 
only  unsupported  by  the  evidence,  but  is 
made  directly  in  tbe  face  of  the  evidence  to 
the  contrary,  and  evidence  conclusive  upon 
the  court  upon  that  subject 

6.  In  finding  No.  8  the  court  particularly 
recognizes  the  existence  of  the  Blue  X  fis- 
sure, and  by  finding  No.  12  concedes  to  the 
Washoe  Company  all  ores  In  said  fissure 
within  the  Oden  claim  above  the  Nipper  150- 
foot  level,  but  decrees  all  ores  in  said  fis- 
sure below  that  level' to  the  plaintiffs,  on 
account  of  "the  union  thereof  with  the  plain- 
tlfts'  Nipper  vein."  While  there  is  no  express 
finding  that  the  Blue  X  fissure  is  in  fact  a 
vein,  or  that  it  actually  unites  with  ^e  Nip- 
per vein,  yet  the  language  employed  by  the 
court  is  not  susceptible  of  any  other  con- 
struction. And  this  was  apparently  the  the- 
ory of  counsel  for  plaintiffs,  although  most 
of  their  witnesses  denied  that  the  Blue  X 
fissure  Is  a  vein,  for  plaintiffs  thought  it 
necessary  to  introduce  in  evidence  tbe  de- 
claratory statement  of  the  Nipper  claim,  and 
the  only  possible  theory  upon  which  they 
could  have  offered  it,  as  it  appears  to  this 
court  '^ss  to  avail  themselves  of  the  doc- 
trine of  relation,  and  thereby  show  that  not- 
withstanding the  patent  for  the  Nipper  claim 
was  issued  subsequently  to  that  for  tbe 
Oden,  still,  as  a  matter' of  law,  the  Nipper 
was  tbe  older  claim,  and  therefore  entitled  to 
all  minerals  at  the  point  of  union  or  intersec- 
tion of  the  Nipper  vein  with  th^  Blue  X  fis- 
sure, although  that  intersection  occurred  In 
Oden  territory. 

Upon  tbe  offer  of  this  statement  In  evi- 
dence, defendants  objected  upon  the  ground 
that  the  same  was  void,  for  the  reason  that 
It  was  not  verified  as  required  by  the  laws 
of  tbe  territory  of  Montana  In  force  at  tbe 
date  of  filing  of  such  statement  This  objec- 
tion was  overruled,  and  exception  saved. 
Tbe  verification  to  the  Nipper  declaratory 
statement  is  as  follows:  "John  M.  Stewart 
and  R.  L.  Liles,  who  being  first  duly  sworn 
on  oath  says  each  for  himself  that  he  is  of 
lawful  age,  a  citizen  of  the  United  States 
and  that  the  foregoing  notice  by  them  sub- 
scribed is  a  true  copy  of  the  original  notice 
of  location  of  the  claim  above  described  as 
posted  thereon,  on  the  day  therein  stated." 
The  statute  in  force  when  this  statement 
was  presented  for  record  provided:  "Any 
person  or  persons  who  shall  hereafter  discov- 
er any  mining  claim  upon  any  vein  or  lode, 
bearing  gold,  silver,  cinnabar,  lead,  tin,  cop- 
per, or  other  valuable  deposits,  shall,  with- 
in twenty  days  thereafter,  make  and  file 
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for  record  la  the  office  of  tbe  recorder  of  tbe 
county  In  wblch  said  discovery  is  made,  a 
declaratory  statement  tbereof  in  writing,  on 
oatb,  before  some  person  authorized  by  law 
to  administer  oaths,  describing  such  claim  In 
the  manner  provided  by  the  laws  of  the  Unit- 
ed States."  Laws  1873  (Ex.  Sess.)  p.  83. 
The  federal  statute  under  which  this  claim 
was  sought  to  be  located  (section  2324,  Rer. 
St.  [U.  S.  Comp.  St  1901,  p.  1426])  does  not 
require  that  the  notice  or  declaratory  state- 
^ment  shall  be  verified.  In  fact,  it  does  not 
require  that  any  notice  or  declaratory  state- 
ment shall  be  filed  for  record  at  all,  but 
merely  provides  that.  If  recorded,  such  no- 
tice or  statement  shall  contain  statements  of 
certain  facts.  It  has  been  suggested  by  cer- 
tain text-writers  upon  Mining  Law  that  the 
Montana  statute  was  unconstitutional,  in 
making  this  requirement;  but  we  deem  this 
question  finally  determined  in  favor  of  the 
validity  of  such  statutes  by  the  decision  of 
this  court  In  Baker  v.  Butte  City  Water  Co., 
28  Mont.  222,  72  Pac.  617,  affirmed  on  appeal 
to  the  Supreme  Court  of  the  United  States  In 
Butte  City  Water  Co.  v.  Baker,  196  U.  S. 
119,  25  Sup.  Ct  211,  49  L.  Ed.  409. 

Assuming,  then,  as  we  may  rightly  do,  that 
the  statute  was  constitutional,  the  invalidity 
of  tbe  Nipper  declaratory  statement  becomes 
apparent.  This  question  has  been  determin- 
ed so  often  by  this  court  that  it  cannot  now 
be  deemed  open  for  further  controversy.  Mc- 
Cowan  y.  Maclay,  16  Mont  234,  40  Pac.  602; 
Metcalf  V.  Prescott  10  Mont  283,  25  Pac. 
1037;  O'Donnell  t.  Glenn,  9  Mont  452,  23 
Pac.  1018,  8  L.  R.  A.  629;  •.  C,  8  Mont  248, 
10  Paa  302. 

Of  the  doctrine  of  relation  It  has  been  said 
by  courts  and  text-writers  that  the  proceed- 
ings in  the  Land  Department  leading  up  to 
and  Including  tbe  issuance  of  patent  amount 
to  an  adjudication  that  all  requirements  of 
the  law  have  been  met  and  the  patent  when 
Issued,  relates  back  to  the  date  of  location. 
What  is  meant  by  "date  of  location"  Is  not 
■o  easily  determined.  In  this  state,  at  least 
"the  law  contemplates  that  the  location  of 
a  mining  .claim  shall  consist  of  a  number  of 
distinct  acta,  which  are  independent  of  each 
other.  The  last  that  may  be  done  does  not 
relate  back  to  the  first  a°d  all  must  be  per- 
formed before  a  legal  location  exists."  Genu 
V.  Russell,  8  Mont  358;  McKay  t.  McDou- 
gall,  25  Mont,  at  page  266^  64  Pac,  at  page 
672  (87  Am.  St  Rep.  395);  Llndley  on  Mines, 
i  829.  "A  location  is  not  made  by  taking  pos- 
session alone,  but  by  working  on  tbe  ground, 
recording  and  doing  whatever  else  is  requir- 
ed for  that  purpose  by  the  acts  of  Congress 
and  the  local  laws  and  regulations."  Belk  t. 
Meagher,  104  U.  S.  279,  26  L.  Ed.  785. 

The  acts  which,  taken  together,  amount  to 
a  location,  begin  with  the  discovery  and  ter- 
minate with  the  flUng  for  record  of  the  de- 
claratory statement;  and,  as  the  location  is 
not  complete  antU  sucb  declaratory  state- 


ment is  filed,  the  date  of  its  filing  must  of 
necessity  l>e  the  date  to  which  the  patent  re- 
lates. If,  then,  in  this  Instance  tbe  Nipper 
declaratory  statement  was  invalid,  one  of  tbe 
essentials  of  a  legal  location  was  wanting, 
and  a  location,  within  tbe  meaning  of  our 
law,  was  not  effected,  and  there  was  not  anj 
date  to  which  the  Nipper  patent  could  relate 
— at  least,  no  date  antecedent  to  the  applica- 
tion for  patent  which  was  the  first  intimation 
tbe  government  had  that  an  attempt  had  been 
made  to  locate  this  claim. 

But  it  Is  contended  that  the  Issuing  of  the 
patent  was  itself  conclusive  that  the  declara- 
tory statement,  notwithstanding  Its  patent 
invalidity,  was  in  fact  valid,  and  authorities 
may  be  found  to  uphold  this  contention.  In- 
deed, there  are  expressions  in  our  own  early 
decisions  apparently  sustaining  this  view. 
In  Llndley  on  Mines,  I  742,  the  doctrine  la 
announced  that  in  cases  of  mining  patents 
the  issuance  of  the  patent  Is  In  effect  an  ad- 
judication of  all  questions  respecting  matters 
which  might  have  been  the  subject  of  an  ad- 
verse claim,  or,  in  other  words,  where  there 
Is  any  surface  conflict  whatever,  and  there 
Is  a  failure  to  adverse,  after  patent  has  is- 
sued to  the  ai^licant  the  question  of  priority 
of  his  title  is  conclusively  presumed.  Em- 
pire L  M.  &  D.  O).  V.  Bunker  Hill  &  SulUvan 
M.  0.  Co.,  114  Fed.  420.  62  0.  0.  A.  222.  But 
as  we  have  heretofore  said,  the  only  Instance, 
after  patent  where  the  question  of  the  date 
of  location  may  arise,  is  when  seeking  to  ap- 
ply the  doctrine  of  relation  In  connection 
with  the  particular  patent  for  the  purpose 
of  determining  the  ownership  of  minerals  at 
the  point  of  union,  or  Intersection  of  veins, 
OS  provided  by  section  2336  «f  the  Udited 
States  Revised  Statutes  [U.  S.  Comp.  St 
1901,  p.  1436].  It  is  to  be  observed  that  un- 
der this  section  the  ownership  is  to  be  deter- 
mined by  the  priority  of  title.  But  the  inter- 
section of  veins  does  not  give  rise  to  an  ad- 
verse claim,  within  the  meaning  of  that  term 
as  employed  in  the  public  land  laws.  Cham- 
pion Mng.  Co.  v:  Con.  W.  Gold  M.  Co.,  75 
CaL  78,  16  Pac.  613.  Indeed,  it  frequently 
occurs  that  such  intersection  or  union  is  not 
discovered  until  long  after  patent  has  issued, 
and  in  any  event  an  adverse  claim  only 
arises  from  surface  conflicts. 

The  reason  for  adopting  the  rule  of  rela- 
tion is  apparent  For,  when  the  location  is 
made  in  conformity  with  the  provisions  of 
the  federal  statutes,  and  in  compliance  with 
the  state  laws  and  local  mining  rules  and 
regulations,  it  has  the  efTect  of  withdrawing 
from  the  public  domain  the  particular  claim, 
and  gives  to  the  h>cator  the  right  to  the  ex- 
clusive possession  so  long  as  he  complies 
with  the  law.  "The  location,  to  be  effectual, 
must  be  good  at  the  time  it  is  made.  When 
I>erfected  it  has  the  effect  of  a  grant  by  the 
United  States  of  the  right  of  present  and  ex- 
clusive possession."  Belk  v.  Meagher,  supra. . 
And  when  the  right  thus  initiated  is  forthei  [c 
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evidenced  by  patent,  It  Is  reasonable  to  relate 
the  patent  to  the  Initiation,  and  protect  the 
patentee  against  intervening  rights.  But 
if  the  locator  did  not  proceed  according  to 
law,  be  did  not  initiate  any  right  to  which 
the  patent  could  relate.  Of  course,  the  gov- 
ernment, being  the  owner  of  the  claim,  may 
issue  patent  therefor  upon  such  showing  as 
Congress  may  see  fit  to  exact.  But  Congress 
has  not  attempted  to  make  such  patent, 
when  issued,  retroactive  in  its  effect,  or  re- 
late back  to  any  prior  point  of  time,  If,  in- 
deed, it  might  do  so.  The  doctrine  of  rela- 
tion is  a  Action  of  law,  and  whether  a  iMtent 
relates  to  the  date  of  location  is  to  be  deter- 
mined by  the  facts  of  each  particular  case. 
It  may  be  conceded  that  the  patent  Is  con- 
clusive that  everything  has  been  done  which 
the  federal  statutes  require  shall  be  done  as 
condition  precedent  to  patent,  but  we  cannot 
believe  that  It  is  conclusive  of  matters  with 
respect  to  which  the  government  issuing  tbe 
patent  has  not  any  concern.  As  indicating 
the  liberality  of  the  government  in  tills  re- 
gard, reference  need  onl^  be  had  to  the  pro- 
visions of  section  2332  of  tbe  United  States 
Revised  Statutes  [U.  S.  Comp.  St.  1901,  p. 
1433],  under  which  it  is  not  even  necessary 
for  the  applicant  for  patent  to  show  the 
initiation  of  bis  right  at  all,  but  merely  pos- 
session and  continuous  working  of  the  claim 
for  a  period  equal  to  tbe  statute  of  limita- 
tions of  the  state  in  which  the  claim  is  situ- 
ated are  sufficient,  in  the  absence  of  an  ad- 
verse claim,  to  entitle  him  to  patent.  If  it 
be  contended  that  the  doctrine  of  relation 
applies  to  every  patent,  it  is  pertinent  to  in- 
quire, to  what  date  would  a  patent  issued 
under  the  provisions  of  section  2332  above 
relate? 

We  are  satisfied  that  the  patent  is  not  con- 
clusive of  the  fact  that  a  declaratory  state- 
ment in  due  form  of  law  was  filed  tor  rec- 
ord. In  our  Judgment,  when  a  patentee 
seeks  to  show  that  bis  title  is  older  than 
the  evidence  of  his  titles  indicates — ^when 
he  seeks  to  show  that,  notwithstanding  the 
date  of  his  patent  or  receiver's  final  receipt, 
his  title  in  fact  relates  back  to  the  date  of 
his  location,  he  must  show  affirmatively  a 
location  valid  under  the  laws  of  tbe  state 
where  the  claim  is  situated. 

'o.  The  court,  by  finding  No.  9  and  the  de- 
cree, awards  to  the  plaintiffs  extralateral 
rights  upon  tlie  Nipper  vein  between  a  plane 
drawn  parallel  with  the  east  end  line  of 
the  Nipper  claim,  passing  through  the  north- 
west comer  of  the  Oden  claim  at  point  A 
on  Diagram  No.  3,  and  a  plane  drawn 
through  tbe  west  end  line  of  the  Anaconda 
claim,  and  extended  south  to  an  intersection 
With  the  south  side  line  of  the  Anaconda. 
As  the  west  end  line  of  the  Anaconda  and 
tbe  east  ead-  line  of  the  Nipper  are  not  par- 
allel (if  the  maps  used  upon  the  trial  are 
correct),  it  is  difficult  to  understand  upon 
what  theory  plane  No.  2  was  dra.wn  tbrouj^h 
the  west  end  line  of  the  Anaconda.    This 


gives  to  tbe  plaintiffs  extralateral  rights 
within  Oden  territory  upon  the  Nipper  vein 
within  planes  extended  In  fan  shape.  This 
cannot  be  Justified  upon  any  principle  of  law 
with  which  we  are  acquainted. 

Furthermore,  finding  No.  9  and  the  decree 
also  award  to  tbe  plaintiffs  extralateral 
rights  upon  the  north  prong  of  the  Nipper 
vein  between  plane  No.  1,  passing  through 
tbe  point  A,  and  a  plane  drawn  parallel  with 
the  east  end  line  of  the  Nipper,  cutting  tbe 
north  side  line  of  tbe  Anaconda  at  point  B, 
and  extended  to  an  Intersection  with  said 
north  prong;  and,  upon  the  theory  adopted 
by  tbe  court,  we  think  this  la  correct  But 
the  court,  in  its  award  to  tbe  Nipper  claim 
of  extralateral  rights,  then  proceeds  further 


^ 


4       : 

I*  4 
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as  follows:  "And  also  all  tbe  exterior  part 
of  the  said  Nipper  vein,  including  all  of 
its  parts,  spurs,  and  branches  south  of  the 
plane  of  the  south  side  line  of  the  said 
Anaconda  lode  claim,  lying  l)etween  tbe  last- 
mentioned  planes  extended  to  an  Intersec- 
tion therewith."  Tbe  "last-mentioned 
planes"  referred  to  are  planes  Nos.  1  and 
3,  but  the  term  "Nipper  vein,"  referred  to, 
is  more  difficult  to  understand.  In  this 
subdivision  of  finding  No.  9,  wherever  the 
north  prong  of  the  Nipper  vein  is  mentioned, 
it  is  appropriately  referred  to  as  the  "north- 
erly prong  OT  branch,"  or  "said  branch  or 
part,"  while  the  Nipper  vein  (meaning  the 
entire  vein  before  the  split  occurs,  or  both 
prongs  afterwards)  Is  referred  to  as  the  "Nip- 
per vein,"  or  "said  vein,  lead,  lode,  or 
ledge,"  and  if  the  court  used  the  term  "Nip- 
per vein"  In  the  portion  of  finding  No.  9, 
quoted  above,  in  the  sense  of  Including  both 
prongs — and  it  would  appear  that  it  could 
not  have  been  used  in  any  other  sense — it  is 
even  more  difficult  to  understand,  this  portion 
of  tbe  finding,  or  to  Justify  the  decree  made 
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In  conformity  therewitb,  for  this  amounts 
to  an  award  to  the  Nipper  of  extralateral 
rights  upon  both  branches  or  prongs  of  the 
Nipper  yeln  between  plane  No.  3  and  a  plane 
drawn  parallel  therewith  through  the  north- 
west corner  of  the  Anaconda,  shown  by  the 
dotted  line  or  plane  on  Diagram  No.  3,  wher- 
ever on  their  dip  these  prongs  or  branches 
pass  under  the  Neversweat  surface,  and  this 
notwithstanding  the  Anaconda  has  the  apex 
of  the  south  prong  from  the  point  where 
that  prong  crosses  Its  west  end  line.  \t« 
cannot  Imagine  upon  what  theory  the  court 
proceeded  In  this  regard.  Counsel  for  re- 
spondents, In  their  brief,  say:  "The  north 
part  or  prong  of  the  Nipper  vein  must,  of 
necessity,  In  Its  downward  course,  become 
Identified  with  the  mineralization  shown  In 
the  south  prong.  The  developments  tb  the 
west  and  to  the  deep  show  that  this  condi- 
tion must  follow."  But  the  court  did  not 
find  that  there  is  in  fact  a  union  of  the  two 
prongs  of  the  Nipper  vein  within  the  Never- 
sweat claim,  and.  If  It  had,  the  finding  and 
decree  In  this  regard  could  not  be  upheld, 
for  the  Anaconda  claim  Is  confessedly  prior 
In  right  to  the  Nipper,  as  patent  for  the 
Anaconda  was  issued  April  29,  1882,  and, 
while  not  so  specifically  decreed,  the  Ana- 
conda Is  clearly  the  owner  of  the  apex  of  the 
south  prong  of  the  Nipper  vein  from  the 
point  where  that  prong  crosses  the  Anaconda 
west  end  line,  and  entitled  to  extralateral 
rights  upon  that  portion  of  said  south  prong. 
And  if  there  Is  in  fact  a  union  of  these  two 
prongs  or  branches  within  Neversweat  terri- 
tory, the  ownership  of  the  minerals  at  the 
point  of  union  between  plane  No.  3  and  plane 
No.  2  extended  In  its  own  direction  would 
depend  upon  priority  of  title  as  between  the 
Nipper  and  Anaconda,  under  the  provisions 
of  section  2336  of  the  United  States  Revised 
Statutes  [U.  S.  Comp.  St.  1901.  p.  143C]. 

In  our  consideration  of  this  appeal  we 
have  refrained  from  considering  the  ques- 
tion of  the  suflSciency  of  the  evidence  to  sup- 
port the  findings  or  decree,  except  so  far  as 
the  contrary  appears,  but  have  proceeded  up- 
on the  assumption  that  the  findings  are  sup- 
ported by  the  evidence.  We  have  consid- 
ered the  other  errors  assigned,  but  deem 
them  without  merit. 

For  the  reasons  herein  given,  the  Judg- 
ment and  order  overruling  defendants'  mo- 
tion for  a  new  trial  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BRANTLY,  C.  ,T.  I  concur  In  the  result. 
I  am  In  doubt,  however,  as  to  the  time  to 
which  the  title  by  patent  relates — whether 
to  the  date  of  the  completed  location,  or  to 
the  date  of  discovery.  I  am  Inclined  to 
think  It  relates  to  the  latter.  As  a  decision 
of  this  point  is  not  necessary,  I  refrain  from 
expressing  an  opinion. 

MILBURN,  J.,  concurs. 


(47  Or.  m 
GRAY  v.  JONES  et  al. 
(Supreme  Court  of  Oregon.     July  81,  1905.) 

1.  Mechanic's  Lien — ^Waiveb  bt  (Jontbact. 

Covenant  of  the  contractor  in  a  building 
contract  that  he  will  not  allow  "any  lien  or 
liens  to  be  filed,"  and  "that  the  said  building 
and  premises  •  •  •  shall  be  at  all  times 
free  from  an^  and  all  liens,"  is  a  waiver  of 
his  right  of  lien. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Mechanics'  Liens,  f  381.] 

2.  buildino   contkact  —  substitotion   of 
New  Contract. 

A  building  contract  providing  that  altera- 
tions and  additions  may  be  made  to  the  building 
during  the  progress  of  the  work  when  requested 
by  the  owner,  without  afifecting  the  validity  of 
the  contract,  the  value  of  the  changes  to  he 
added  to  or  deducted  from  the  contract  price, 
is  not  abandoned,  and  a  new  contract  8ut>- 
stituted  in  its  place,  merely  because  during  the 
work  it  is  mutually  agreed  that  the  plans  and 
specifications  shall  be  changed,  and  certain 
parts  of  the  contract  waived. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; William  Galloway,  Judge. 

Action  by  John  Gray  against  M.  L.  Jones 
and  another.  Judgment  for  pialntiflC.  De- 
fendants appeal.    Reversed. 

W.  M.  Kaiser  and  W.  T.  Slater,  for  ap- 
pellants. Geo.  G.  Bingham  and  P.  H. 
D'Arcy,  for  respondent 

BEAN,  J.  This  Is  a  suit  to  foreclose  a  me- 
chanic's lien.  On  March  23,  1903,  the  plain- 
tiff agreed  to  furnish  all  the  labor  and  ma- 
terial necessary  for  the  construction  and 
completion  of  a  frame  dwelling  house,  with^ 
cement  basement,  for  defendant,  according 
to  certain  plans  and  specifications,  for  the 
sum  of  $4,150.  The  contract  stipulated  that 
alterations  and  additions  might  be  made  to 
the  building  during  the  progress  of  the  work 
when  requested  by  the  defendant  without 
In  any  way  affecting  the  validity  of  the  con- 
tract, but  the  fair  and  reasonable  value 
thereof  should  be  added  to  or  deducted  from 
the  contract  price,  as  the  case  might  be;  and 
that  the  plaintiff  would  save  the  defendant 
"free  and  harmless  from  the  payment  of  any 
and  all  liens  which  may  be  enforced  on  ac- 
count of  any  material  furnished  or  labor  per- 
formed on  said  building  and  premises,  or 
any  part  of  either  thereof;  and  the  said  party 
of  the  second  part  further  covenants  and 
agrees  that  he  will  not  allow  any  laborer's, 
mechanic's,  materialman's,  or  any  lien  or 
liens  to  be  filed  against  the  said  building  and 
premises,  or  any  part  of  either  thereof,  and. 
further,  that  the  said  building  and  premises 
and  every  part  of  either  thereof  shall  be  at 
all  times  free  from  any  and  all  liens."  Cer- 
tain alterations  and  changes  were  made,  for 
which  plaintiff  charges  $'2,582.15.  The  de- 
fendant paid  the  contract  price  in  full  and 
$1,4(>5.1C  on  the  extra  work,  which  he  claims 
Is  a  fair  and  reasonable  value  for  all  that 
was  ordered  or  requested  by  him  or  done  by 
his  authority.  The  plaintiff  filed  a  mechan- 
ic's lien  on  the  buildl^gzl9C:y$l,117.03,  the 
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balance  alleged  to  be  due  blm,  and  subse- 
quently brought  this  suit  to  foreclose  It. 
The  defendant  pleads,  among  other  matters, 
the  covenant  In  the  contract  against  Hens  as 
a  bar  to  this  suit,  and  the  effect  of  such 
covenant  is  the  only  question  necessary  to 
consider  on  this  appeal. 

The  statute  (B.  &  C.  Comp.  |  5640)  giving 
a  mechanic,  laborer,  materialman,  or  con- 
tractor performing  labor  updn  or  furnishing 
material  to  be  used  in  the  construction  of  a 
building  a  lien  on  such  building  for  the  labor 
done  or  material  furnished,  confers  a  privi- 
lege upon  the  persons  named,  which  they 
may  waive,  and  any  contract  or  agreement 
inconsistent  with  the  existence  of  the  lien  Is 
deemed  such  a  waiver.  As  said  by  the  Su- 
preme Court  of  Maryland:  "It  [the  Hen]  is 
brought  Into  operation  by  the  established 
law  of  the  land,  and,  in  the  absence  of  spe- 
cial arrangements  to  the  contrary,  parties 
are  presumed  to  have  contracted  for  work 
and  materials  with  reference  to  this  law. 
But  no  statute  will  be  so  construed  as  to  pro- 
hibit the  formation  of  contracts  not  In  con- 
flict with  public  policy.  If,  therefore,  par- 
ties deem  it  advisable  to  enter  into  an  agree- 
ment inconsistent  with  the  existence  of  a. 
lien,  the  statute  will  not  be  construed  to 
operate  so  as  to  create  a  lien  and  thereby 
destroy  the  special  contract."  Wllllson  v. 
Douglas,  66  Md.  99,  6  Atl.  530.  Thus  a  sure- 
ty on  a  contractor's  bond,  to  protect  a  build- 
ing against  liens,  cannot  himself  enforce  a 
Hen  for  material  furnished  by  blm,  unless 
he  has  been  released  from  his  obligation  by 
the  owner,  because  it  would  be  inconsistent 
with  his  contract  for  him  to  do  so.  Hand 
Mfg.  Co.  v.  Marks.  36  Or.  523,  62  Pac.  612, 
53  Pac.  1072,  59  Pac.  549;  Spears  ▼.  Law- 
rence, 10  Wash.  368,  38  Pac.  1049,  45  Am. 
St.  Rep.  789.  So,  too,  a  covenant  of  a  con- 
tractor to  keep  a  building  free  from  liens 
Is  a  waiver  of  the  right  to  Hie  or  cause  to 
be  filed  a  claim  for  Hen  in  his  own  favor. 
2  Jones,  Liens  (2d  Ed.)  |  1500;  Phillips, 
Liens,  {  272;  Boisot,  Mechanic's  Liens,  §  744; 
Long  V.  Caffrey,  93  Pa.  526;  Scheid  ▼.  Rapp, 
121  Pa.  593,  15  Atl.  652;  Taylor  v.  Mirrphy, 
148  Pa.  337,  340,  23  Atl.  1134,  33  Am.  St. 
Rep.  825;  Pinning  Bros.  v.  Skipper,  71  Md. 
347,  18  Atl.  659.  "The  agreement  of  the 
builder  to  provide  all  the  labor  and  materials 
for  the  erection  of  a  building,"  says  the  Su- 
preme Court  of  Pennsylvania,  "and  look  for 
his  security  solely  to  the  personal  responsi- 
bility of  the  owner,  leaving  the  building  un- 
incumbered by  liens,  is  a  valid  and  binding 
one.  It  violates  no  rule  of  public  policy.  A 
statute  that  would  disregard  its  obligations 
and  authorize  the  entry  of  a  lien  for  work  or 
materials  in  violation  of  its  terms,  would 
seem  to  be  within  the  prohibition  of  the  Con- 
stitution, art.  1,  I  17,  which  declares  that  no 
law  impairing  the  obligation  of  contracts 
shall  be  passed."    Taylor  v.  Murphy,  148  Pa. 


337,  23  Atl.  1134,  33  Am.  St  Rep.  825.  Now, 
the  covenant  of  the  plaintiff  is  that  he  will 
not  aUow  "any  lien  or  liens  to  be  filed,"  and 
"that  the  said  building  and  premises,  and 
every  part  of  either  thereof,  shall  be  at  all 
tlDoies  free  from  any  and  all  Hens";  and  under 
the  authorities  cited  this  constitutes  a  waiver 
of  his  right  to  file  a  Hen. 

It  was  suggested,  rather  than  argued,  that 
the  original  contract  had  been  abandoned, 
and  a  new  one  substituted  In  its  place;  bat 
this  is  contrary  to  the  pleadings,  the  proof, 
and  the  Hen  claim  as  filed  by  the  plaintiff. 
The  complaint  alleges  A  contract  between 
the  plaintiff  and  defendant,  by  the  terms  of 
which  the  plaintiff  agreed  to  furnish  all  the 
labor  and  material  necessair  for  the  erec- 
tion and  completion  of  'a  frame  dwetling 
house  for  the .  defendant,  the  completion  of 
such  contract,  and  the  performance  of  the 
extra  woric  thereunder,  without  setting  out 
Its  terms  in  detail.  The  answer  does  so. 
however,  and  pleads  as  a  defense  certain 
covenants  therein.  The  reply  denlies  the  al- 
legations of  the  answer,  and  avers  affirma- 
tively that  soon  after  the  work  was  com- 
menced it  was  found  that  the  plans  and  spec- 
ifications were  so  defective  that  the  build- 
ing could  not  be  constructed  in  accordance 
therewith  satisfactorily  to  the  defendant, 
and  it  was  therefore  mutually  agreed  at  his 
request  that  plaintiff  should  proceed  with 
the  construction  and  completion  of  the  build- 
ing as  modified  and  changed  by  him,  and  as 
the  same  might  froni  time  to  time,  as  the 
work  progressed,  be  modified  and  changed, 
and  that  certain  parts  of  the  contract  should 
be  waived.  There  is  no  averment,  however, 
that  the  original  contract  was  abandoned, 
and  a  new  one  substituted,  or  that  the  woric 
was  performed  under  any  other  or  different 
contract  than  the  (me  originally  entered  Into 
between  the  parties.  The  changes,  altera- 
tions, and  additions  to  the  work  were  pro- 
vided for  in  the  contract,  without  impairing 
its  validity,  and  are  deemed  for  the  purpose 
of  the  mechanic's  Hen  law  as  a  part  of  the 
original  contract.  20  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  361;  Hobklrk  v.  Baseball  Club.  44 
Or.  605,  76  Pac.  776. 

The  plaintiff  testified  that  about  the  time 
the  work  was  commenced  the  defendant  said 
to  him  that  he  wanted  a  good  building,  and 
was  willing  to  pay  for  It;  but  that  whenever 
it  was  found  necessary  to  make  any  changes 
or  additions  as  the  work  progressed  he  con- 
sulted the  defendant,  "and  he  always  direct-  ■ 
ed  me  what  to  do."  The  lien  as  filed  affirms 
and  is  based  upon  thS  original  contract. 
There  is  no  room,  therefore,  for  the  conten- 
tion that  the  original  contract  was  aban- 
doned, and  a  new  one  substituted;  and,  as 
the  plaintiff's  contract  Is  a  waiver  of  his 
right  to  file  a  Hen,  it  follows  that  the  decree 
must  be  reversed,  and  the  complaint  dismiss- 
ed, and  it  is  so  ordered. 
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(M  Or.  SOU 

CURTZB  et  al.  ▼.   IRON  DYKE  COPPER 

MIN.  CO.  et'al. 

(Snpreme  Conrt  of  Oregon.    July  31,  1905.) 

1.  MORTOAGES— POWEBS— AUTHOBIXr     Of    AT- 

TOBNET— Acts— Ratification. 

Where  a  power  of  attorney  anthorlzinir  the 
attorney  to  obtain  a  loan  not  to  exceed  $200,- 
000,  and,  to  secure  the  lender,  to  mortgage  cer- 
tain mining  and  railroad  property  to  be  ac- 
quired under  judicial  decrees,  was  executed  to 
enable  the  attorney  to  mortgage  the  property 
for  an  amount  sufficient  to  clear  the  title  to 
the  property,  and  the  attorney,  after  executing 
the  mortgage,  made  a  detajled  report  of  his 
transactions,  showing  the  moneys  received  and 
expended  by  him,  from  whom  received,  and  to 
whom  paid,  and  no  objection  was  made  until 
after  suit  was  begun  to  foreclose  the  mort- 
gage, the  grantors  of  the  power  were  not  then 
entitled  to  object  that  the  power  did  not  au- 
thorisie  the  attorney  to  include  in  the  mortgage 
money  borrowed  to  pay  existing  debts  against 
the  receiver  and  liens  on  the  property,  the  ex- 
tinguishment of  which  was  necessary  in  order 
to  vest  title  in  such  grantors. 

2.  Same— VoTiNo    Tbust— Contbaot— EbcTEN- 

SION    or  MOBTGAGE. 

A  corporation  was  organized  to  purchase 
certain  mining  and  railroad  property  subject 
to  a  mortgage,  which  the  corporation  assumed. 
A  TOting  trust  agreement  was  executed,  which 
stipalated  that  895,000  ^hares  of  the  corpora- 
tion's slock  should  be  issued  to  one  of  the 
mortgagees  as  trustee,  and  that  such  shares 
should  be  voted  by  him  for  such  directors  as 
the  trustee  and  certain  others  should  jointly 
direct,  and  that  the  trustee  or  his  successor 
ahonid  not  vote  to  sell  below  par  any  of  the 
100,000  shares  of  the  particular  stock  remain- 
ing in  the  treasury,  and  none  of  the  parties 
should  sell  any  of  the  shares  held  in  trust  with- 
out the  written  consent  of  the^  others  until 
Angnst  1,  190^,  unless  the  mortgHge  and  liens 
on  the  property  should  be  sooner  paid,  and  the 
treasury  stock  sold  and  paid  for.  The  first 
draft  of  the  trust  agreement  contained  a  pro- 
vision extending  the  time  for  payment  of  the 
mortgage,  but  this  was  eliminated.  Held,  that 
such  trust  agreement  did  not  affect  an  exten- 
sion of  the  mortgage  until  the  date  specified 
for  the  termination  of  the  trust. 

3.  Same— UsTTBT. 

Where  one  of  the  owners  of  certain  op- 
tions on  unpatented  mining  claims,  being  large- 
ly indebted  to  C.  and  two  of  his  associates, 
among  others,  made  a  settlement  with  them, 
in  which  he  agreed  to  pay  $20,000  and  one- 
tenth  interest  in  such  options  conditionally  on 
his  being  able  to  acquire  title  to  the  property, 
which  amount  should  come  out  of  the  property, 
in  order  to  induce  C.  and  his  assodates  to  per- 
mit their  attorney  to  act  for  him  in  the  mat- 
ter, and  thereafter,  when  it  became  apparent 
that  such  owner  would  lose  the  property,  and 
C.  and  his  associates  would  get  nothing  by 
their  settlement  unless  they  could  raise  more 
money,  they  agreed  with  their  other  coplaintitb 
that,  if  they  would  join  in  raising  such  ad- 
ditional money  to  clear  the  title,  they  would 
divide  the  amount  giving  to  them  under  the 
settlement  pro  rata,  and  the  settlement  agree- 
ment took  place  more  than  a  year  prior  to  the 
execution  of  the  mortgage  on  the  claims  to  se- 
cure the  money  raised,  and  the  amount  fixed 
by  the  settlement  was  not  included  in  the  mort- 
gage, such  agreement  was  insufficient  to  sus- 
tain a  defense  of  usury. 

4.  Same  — Amount   of   Indebtedness  —  Re- 
CEivEBS'   Certificates— Assignment. 

Where,  prior  to  the  execution  of  a  mort- 
gage on  certain  mining  and  railroad  property 
acquired  under  judicial  sales,  the  owner  of  cer- 
tain receivers'  certificates,  which  had  been  as- 
signed to  one  of  the  mortgagees  as  collateral 


security,  transferred  the  certificates  to  him  ab- 
solutely, the  loan  being  in  excess  of  the  face 
of  the  certificates,  and  thereafter  the  certifi- 
cates were  treated  as  the  absolute  property  of 
such  mortgagee  by  all  parties  concerned,  and 
the  amount  thereof  included  in  the  mortgage 
for  bis  benefit,  the  mortgagor  was  not  there- 
after entitled  to  claim  that  the  mortgage  was  , 
for  more  than  the  amount  actually  due,  in  that 
such  certificates  were  held  by  such  mortgagee 
as  collateral. 

Appeal  from  Circuit  Court.  Baker  County; 
Robert  Eakln,  Judge. 

Suit  by  F.  F.  Curtze  and  others  against  the 
Iron  Dyke  Copper  Mining  Company  and  oth- 
ers. From  a  decree  in  favor  of  plaintiffs, 
defendant  mining  company  and  Charles  M. 
Reed  appet^l.    Affirmed. 

This  is  a  suit  ,to  foreclose  a  mortgage  on 
certain  mining  property  in  Baker  county  and 
on  a  right  of  way  for  a  railway  from  Hnnt- 
Ington  down  Snake  River  to  or  near  such 
property.  The  plaintiffs  and  the  defendant 
Charles  M.  Reed  are  all  residents  of  Erie, 
Pa.  The  defendant  the  Iron  Dyke  Copper 
Mining  Company  Is  a  South  Dakota  corpiora- 
tion,  but  Us  stockholders  are  residents  of 
Erie,  and  its  principal  office  Is  In  that  city. 
The  mortgage  sought  to  be  foreclosed  was 
made  on  the  19th  day  of  February,  1902,  In 
this  state,  by  Louis  Rosenzwelg,  as  attorney 
in  fact  for  the  defendant  Reed  and  one 
Charles  M.  Warner,  who  were  at  that  time 
the  owners  of  the  mortgaged  property.  The 
mining  property  formerly  belonged  to  the 
Northwest  Copper  Company,  an  Oregon  cor- 
poration, and  was  sold  imder  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the 
district  of  Oregon,  and  bid  In  by  Warner, 
as  the  agent  of  Reed,  for  |8S,000,  be  paying 
$10,000  in  bash  at  the.Ume  of  his  bid.  The 
decree  for  the  sale  provided  that  the  settle-  ' 
ment  of  the  accounts  of  the  receiver  there- 
tofore appointed  in  the  suit  should  be  re- 
served for  further  adjudication,  and  that 
until  the  purchaser  should  be  put  In  pos- 
session after  a  confirmation  and  conveyance 
to  him,  the  receiver  should  remain  in  pos- 
session, preserve  and  protect  the  property, 
and  comply  with  the  provisions  of  the  leases 
and  options  under  which  the  copper  com- 
pany held  the  mining  property,  and  to  that 
end  he  might  from  time  to  time  borrow 
money  and  issue  receiver's  notes  and  certifi- 
cates for  such  amounts  as  might  be  neces- 
sary to  make  any  payments  falling  due  upon 
such  options  and  to  carry  on  the  work  of 
the  mine.  The  railway  property,  formerly 
belonged  to  the  Northwest  Railway  Company, 
an  Oregon  corporation,  and  was  bid  In  by 
the  defendant  Reed  at  a  sale  under  a  decree 
of  the  United  States  court  for  $35,000,  $5,000 
of  which  was  paid  at  the  time.  Both  the 
copper  company  and  the  railway  compan.v 
were  corporations  promoted  and  attempted 
to  be  financed  by  Reed,  but,  as  he  was  un- 
able to  keep  them  afloat,  be  brought  a  suit 
In  the  United  States  Circuit  Court  for  th^p 
district  of  Oregon  In  August,  1890,  for  tb^^ 
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appointment  of  a  receiver  and  tbe  sale  of 
the  property,  and  the  sales  heretofore  re- 
ferred to  were  made  In  pursuance  of  decrees 
rendered  therein.  The  assets  of  the  mining 
company  at  the  time  the  suit  was  begun 
by  Ree<l  consisted  principally  in  options  to 
purchase  unpatented  mining  claims.  In 
order  to  preserve  such  options  and  meet  the 
payments  thereon  as  they  became  due,  the 
receiver,  by  order  of  the  court,  issued  and 
sold  a  large  amount  of  receiver's  certificates, 
but  was  unable  to  raise  sufUcient  money  for 
the  purpose,  and  in  January,  1901,  Reed  bor- 
rowed of  the  plaintiff  Conrad  $20,000  with 
which  to  take  up  one  of  the  options.  Of  the 
money  so  borrowed  of  the  plaintiff  $18,400 
was  paid  to  the  First  National  Bank  of  Baker 
City,  and  a  deed  for  the  mining  property- 
held  in  escrow  by  the  bank  was  by  the  con- 
sent of  Reed  and  the  receiver  delivered  to 
Conrad  as  security  for  the  money  so  bor- 
rowed. The  balance  of  the  $20,000  was  paid 
to  the  receiver  to  meet  the  monthly  pay- 
rolls, except  $100,  which  was  used  by  Reed's 
attorney  for  personal  expenses  incident  to 
the  trip  to  Oregon  from  Pennsylvania  to  at- 
tend to  the  business.  On  February  1,  1901, 
at  the  reque'st  and  solicitation  of  Reed,  the 
plaintiffs  advanced  for  the  purpose  of  pay- 
ing the  balance  due  on  the  bids  of  himself 
and  Warner  and  the  expenses  of  the  receiver- 
ship, so  that  title  could  be  obtained  to  the 
mining  and  railway  properties,  the  sum  of 
$100,000  in  cash  aqd  $46,188.96  in  receiver's 

"  certificates.  The  money  and  the  receiver's 
certificates  were  delivered  to  Mr.  Rosen- 
zweig,  of  Erie,  Pa.,  who  was  the  attorney 
for  all  the  parties,  and  who  was  given  at 
the  time  a  power  of  attorney  by  Reed  and 
Warner,  authorizing  him  to  mortgage  the 
property  acquired  by  them  through  the  sales 
under  the  decrees  of  the  United  States  court. 
Mr.  Rosenzwelg  came  to  Oregon,  settled  up 
the  receivership,  paid  to  the  parties  inter- 
ested and  to  the  clerk  of  the  court  the 
amount  necessary  to  secure  deeds  to  Warner 
and  Reed  for  the  property  bid  In  by  them. 
He  caused  these  deeds  to  be  placed  of  rec- 
ord in  Balder  county  on  the  18th  of  Feb- 
ruary, 1902,  and  on  the  next  day  executed 
the  mortgage  now  in  suit  to  secure  the  pay- 
ment of  the  $100,000  advanced  by  the  plain- 
tiffs on  February  Ist,  the  $20,000  previously 
borrowed  of  Conrad,  and  the  $46,188.96  of 

■  receiver's  certificates  which  had  been  by 
him  turned  in  as  cash,  making  a  total  of 
$166,188.96;  the  respective  amounts  due  and 
payable  to  each  of  the  parties  being  speci- 
fied in  the  mortgage.  At  the  time  ttie  power 
of  attorney  was  given  by  Reed  and  Warner 
to  Rosenzwelg,  they  executed  a  deed  to  the 
plaintiffs  for  an  undivided  one-tenth  of  all 
the  property  they  should  thereafter  acquire 
through  their  purchase  at  the  master's  sales 
under  the  decrees  of  the  federal  court.  On 
April  2,  1902,  Warner  conveyed  by  deed  the 
remaining  nine-tenths  to  Reed,  and  on  April 
7,  1902,  Reed  and  the  plaintiffs  by  a  joint 


deed  conveyed  all  the  property  to  the  defend- 
ant the  Iron  Dyke  Copper  Mining  Company, 
which  had  been  organized  by  Reed,  or  under 
his  direction,  to  take  the  title.  The  deeds 
from  Warner  and  from  Reed  and  the  plain- 
tiffs to  the  mining  company  were  each  made 
subsequent  to  the  mortgage  in  favor  of  the 
plaintiffs,  and  the  grantees  therein  expressly 
assumed  and  agreed  to  pay  such  mortgage  as 
a  part  of  the  purchase  price.  But,  default 
being  made  in  the  payment,  this  suit  was 
Instituted.  Answers  were  filed  on  behalf 
of  Reed  and  the -Iron  Dyke  Copper  Minlu^ 
Company,  setting  up  practically  four  de- 
fenses: First,  that  the  mortgage,  as  ex- 
.ecuted,  was  not  within  the  power  or  au- 
thority conferred  upon  Rosenzwelg  by  the 
power  of  attorney  from  Reed  and  Warner 
to  him;  second,  that  the  time  of  the  payment 
of  the  mc»-tgage  had  been  extended  by  a 
subsequent  agreement  between  the  parties; 
third,  that  the  contract  for  the  loan  by  the 
plaintiffs  to  the  defendants  Is  usurious;  and, 
fourth,  that  the  amount  stated  in  the  mort- 
gage is  in  excess  of  that  actually  due  the 
plaintiffs. 

C.  E.  S.  Wood,  for  appellants.     John  L. 
Rand,  for  respondents. 

BEAN,  J.  (after  stating  the  facts).  1.  The 
power  of  attorney  from  Warner  and  Reed  to 
Rosenzwelg,  and  under  which  the  mortgage 
in  suit  was  executed,  authorized  him  for  and 
In  the  namd  of  bis  principals  "to  acquire  a 
loan  of  money,  jiot  to  exceed  $200,000,  and, 
for  the  purpose  of  securing  the  lender  or 
lenders  of  said  money,  to  grant,  bargain, 
sell,  convey,  and  mortgage  unto  the  said 
lender  or  lenders"  the  mining  and  railway 
property  to  be  acquired  by  them  under  their 
purchases  at  master's  sales  pursuant  to  the 
decrees  of  the  United  States  Circuit  Court 
in  the  suits  brought  by  Reed  against  the 
Northwest  Copper  Company  and  the  North- 
west Railway  Company.  It  is  contended  that 
this  power  of  attorney  is  a  limited  or  special 
grant  of  power  to  borrow  money,  and  did 
not  authorize  Rosenzwelg  to  Include  In  the  . 
mortgage  executed  by  him  previously  exist- 
ing debts  against  the  receiver,  or  liens  on 
the  property,  although  their  extinguishiuent 
was  necessary  in  order  to  vest  the  title  in 
Reed  and  Warner.  -The  condition  of  the 
title  and  the  situation  of  the  parties  at  the 
time  the  power  of  attorney  was  executed, 
and  the  object  to  be  accomplished  by  It 
show  clearly  that  it  was  intended  to  enable 
Rosenzwelg  to  mortgage  the  property  for 
sufficient  to  clear  the  title.  Reetl  and  War- 
ner had  bid  in  the  property,  but  had  not 
been  able  to  pay  the  purchase  price.  TLey 
were  anxious  to  close  up  the  transaction  and 
secure  title.  To  do  this  it  was  necessary  to 
meet  tlie  balance  due  on  their  bids  and  take 
care  of  the  expenses  of  the  receivership  and 
the  $'20,000  previously  borrowed  of  Conrad, 
and  for  the  security  ^i^^j^^^iyhf ^j^^a  ^^d 
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to  a  part  of  tbe  property.  After  protracted 
negotiations,  It  was  finally  agreed  between 
Keed  and  tbe  plalntllTs  that  the  latter  would 
advance  for  the  purpose  stated  $100,000  In 
cash,  and  tbe  plaintiff  Curtze,  who  held  In 
bis  own  right  and  as  tbe  representative  of 
a  local  bank  $46,188.96  In  receiver's  certifi- 
cates, would  surrender  them  up  for  cancel- 
lation, and  take  a  mortgage  on  tbe  property 
In  his  favor  to  secure  tbe  payment  thereof, 
and  that  the  plaintiff  Conrad  would  surren- 
der bis  lien  and  take  a  mortgage  In  lieu 
thereof.  It  was  mutually  agreed  that  Ros- 
enzweig  sbonld  come  to  Oregon  and  act  for 
and  represent  all  the  parties  interested  In 
closing  up  the  transaction.  It  was  In  pur- 
suance of  these  arrangements  that  the  mon- 
ey and  receiver's  certificates  were  delivered 
to  him  by  tbe  plaintiffs  and  tbe  power  of 
attorney  given  by  Heed  and  Warner.  It  Is 
therefore  quite  probable  that  the  mortgage 
as  executed  was  within  the  power  conferred. 
The  power  to  borrow  money  and  secure  tbe 
same  by  mortgage  for  the  purpose  of  paying 
certain  obligations  would,  it  seems.  Include 
the  power  to  satisfy  and  discharge  such  In- 
debtedness by  arranging  with  the  holders 
thereof  to  postpone  the  time  of  payment  and 
accept  security  therefor  by  mortgage.  But, 
bowever  that  may  be,  as  an  original  propo- 
sition It  is  not  important  here.  Tbe  mort- 
gage as  executed  was  manifestly  given  In 
pursuance  of  tbe  understanding  and  agree- 
ment of  all  the  parties,  and  it  accomplished 
tbe  purpose  Intended.  Immediately  after 
Mr.  Rosenzwelg  returned  to  Pennsylvania  be 
made  a  written  report  to  the  parties  Inters 
ested,  giving  in  detaU  and  at  length  a  state- 
ment of  his  transactions,  including  tbe  ex- 
ecution of  the  mortgage,  the  amounts  of 
money  received  and  expended  by  him,  from 
whom  received  and  to  whom  paid,  and  no 
objection  was  made  thereto  by  any  one  until 
after  this  suit  was  commenced.  Tbe  objec- 
tion now  made,  therefore,  that  the  mortgage 
was  not  strictly  within  the  terms  of  tbe 
power,  should  not  prevail. 

2.  On  tbe  5th  of  August,  1902— two  days 
before  tbe  mortgaged  property  was  conveyed 
to  the  defendant  corporation — the  owners 
thereof  being  the  plaintiffs  and  the  defendant 
Reed  and  one  Mrs.  Shatto,  who  claims  an 
interest  therein,  entered  into  a  written  agree- 
ment, which  agreement,  after  reciting  that 
tbe  parties  thereto  were  willing  to  accept 
the  offer  of  tbe  mining  company  to  purchase 
tbe  property  subject  to  the  mortgage  and 
other  liens  thereon  for  $4,000,000  of  its  capi- 
tal stock,  stipulated  that  395,000  shares  of 
such  stock  should  be  issued  by  tbe  corpora- 
tion to  the  plaintiff  F.  F.  Curtze,  as  trustee, 
and  5,000  shares  to  tbe  defendant  Reed,  or 
whoever  he  might  direct;  and  tbe  shares  is- 
sued to  Curtze  should  be  voted  by  him  for 
such  directors  of  tbe  corporation  as  himself, 
Reed,  Conrad,  Fink,  and  Sproul,  who  repre- 
sented Mrs.  Shatto.  should  jointly  direct.  It 
was  further  stipulated  that  tbe  trustee  or 
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bis  successor  should  not  vote  to  sell  below 
par  any  of  tbe  100,000  shares  of  the  capital 
stock  of  the  company  remaining  in  the  treas- 
ury, and  that  during  tbe  continuance  of  the 
agreement  none  of  tbe  parties  should  sell  or 
assign  any  part  of  the  shares  held  in  trust 
by  Curtze  without  the  consent  In  writing  of 
all  the  others.  This  agreement,  by  Its  terms, 
was  to  continue  irrevocably  until  August  1, 
1905,  unless  tbe  mortgage  and  liens  on  tbe 
property  and  the  Indebtedness  of  tbe  com- 
pany were  in  the  meantime  paid,  and  the 
treasury  stock  sold  and  paid  for.  At  tbe 
termination  of  the  agreement  the  shares  Is- 
sued toi  Curtze  should  be  divided  among  the 
subscribers  in  certain  specified  amounts. 
Now,  it  Is  contended  that  this  agreement, 
which  was.  In  effect,  a  mere  voting  trust  or 
pooling  arrangement,  operated  in  some  way 
to  postpone  the  payment  of  tbe  mortgage  to 
the  plaintiffs  until  August  1,  1905,  unless  a 
sufilclent  amount  of  tbe  stock  of  tbe  de- 
fendant corporation  was  sold  in  the  meantime 
to  pay  tbe  same.  It  was  tbe  evident  purpose 
of  the  agreement  to  vest  tbe  title  of  the  stock 
to  which  the  subscribers  were  entitled  In  a 
trustee,  so  as  to  facilitate  the  management 
of  the  corporation,  to  protect  tbe  rights  of 
interested  parties,  and  to  expedite  tbe  sale 
of  the  treasury  stock,  and  it  was  no  doubt 
thought  at  tbe  time  that  money  could  be 
promptly  raised  .by  tlie  sale  of  such  stock 
with  which  to  pay  tbe  indebtedness,  includ- 
ing the  plaintiffs'  mortgage.  But  there  Is 
no  provision  In  the  agreement  which  can  be 
construed  as  extending  tbe  time  for  the  pay- 
ment of  the  mortgage,  and  that  such  was 
not  the  Intention  of  tbe  parties  is  evident 
from  the  Tact  that  the  first  draft  of  tbe  pool- 
ing or  trust  agreement  contained  such  a  pro- 
vision; but  it  was  eliminated  because  some 
of  the  parties  refused  to  agree  to  an  ex- 
tension. There  is  nothing,  therefore.  In  this 
point  even  if  tbe  defense  that  the  suit  is 
prematurely  brought  was  not  waived  by 
joining  it  with  an  answer  to  the  merits. 
Uopwood  V.  Patterson,  2  Or.  49. 

3.  It  Is  contended  that  the  loan  to  secure 
which  the  mortgage  was  given  was  usurious. 
The  answer  avers  that,  In  addition  to  the 
stipulated  Interest,  the  borrowers  agreed  to 
pay  to  the  plaintiffs,  as  a  bonus  for  such 
loan,  $20,000  In  cash  and  oue-teutb  of  the 
mortgaged  property.  This  averment  Is  de- 
nied by  the  plaintiffs,  and  iipon  tbe  issue 
thus  Joined  there  Is  a  conflict  in  the  testi- 
mony. But  tbe  decided  weight  of  the  evi- 
dence is,  In  our  opinion,  with  tbe  plaintiffs, 
and  supports  tbe  findings  of  tbe  trial  Judge. 
Mr.  Rosenzwelg,  an  attorney  iu  good  stand- 
ing at  the  bar,  and  evidently  a  man  of  credit 
and  respectability,  who  arranged  tlie  loan 
and  is  familiar  with  the  entire  transaction, 
says  that  more  than  a'  year  before  the  loan 
was  made  he  was  employed  by  the  plaintiffs 
Curtze,  Fink,  and  Metcalf  to  represent  them 
in  the  matter  of  a  claim  they  asserted  against 
Reed  and  the  property  then  In  tbe  hands  of 
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the  receiver  In  Oregon,  and  for  that  pur- 
pose came  to  Oregon  to  Investigate  the  situa- 
tion. Soon  after  his  return  home,  Reed  de- 
sired to  retain  bim  to  assist  in  extricating 
blm  (Reed)  from  Jils  financial  difficulty,  and 
what  occurred  Is  thus  related  by  the  wit- 
ness: "Mr.  Reed  and  Mr.  Conrad  came  to 
my  office,  stating  that  Mr.  Reed  deshred  to 
employ  me.  I  said  that  I  was  tied  up  to 
these  other  people,  and  that  they  would 
have  to  adjust  the  matter  with  them  before 
I  could  be  released.  It  was  suggested  that 
Mr.  Curtze  be  sent  for,  and  after  phoning 
for  him  or  sending  for  him  we  talked  It 
over,  and  then  Mr.  CJurtze  was  directed  to 
see  Mr.  Fink  and  Mr.  Metcalf,  and  he  came 
back  and  stated  to  me,  of  which  I  informed 
Mr.  Reed,  that  they  would  not  release  me; 
that  Reed  had  got  them  -Into  trouble,  and 
that  they  did  not  purpose,  after  they  bad 
expended  money  In  educating  a  man  in  the 
conditions  out  here,  that  Reed  should  have 
the  benefit  of  It.  After  several  conversa- 
tions we  got  down  to  an  agreement,  by  which 
it  was  agreed  that  I  was  to  be  free  to  rep- 
resent Reed  In  his  western  matters  on  con- 
dition that  he  would  give  a  note  for  the 
amount  of  money  that  they  had  expended  in 
prosecuting  their  claim,  less  $500  of  my 
fees,  and  $20,000  and  a  one-tenth  interest 
conditionally  upon  Mr.  Reed's  acquiring  title 
to  the  property,  and  to  come  out  of  the 
property.  At  the  time  Reed  did  not  liave 
title  to  the  property.  It  was  in  jeopardy. 
There  was  a  controversy  in  the  United 
States  court.  It  was  a  doubtful  title  at  the 
best.  After  these  parties,  the  present  plain- 
tiffs, proposed  this  large  loan.  Fink  and  Met- 
calf claimed  this  entire  amount  as  their  set- 
tlement I  told  them  It  would  only  make  a 
controversy  between  the  parties  they  bor- 
rowed the  money  from,  and  I  did  hot  want 
to  be  a  party  to  that,  or  have  any  more  con- 
troversy between  them,  and  whatever  they 
agreed  upon  was  to  be  divided  pro  rata 
among  them.  Fink,  Curtze,  and  Metcalf  were 
to  realize  on  their  respective  claims  pro 
rata  with  the  other  peole.  In  other  words, 
the  ?20,000  coming  to  Fink,  Curtze,  and  Met- 
calf, as  originally  intended,  and  the  one- 
tenth  interest,  I  divided  up  in  proportion  to 
every  man's  interest  who  furnished  the  mon- 
ey, so  as  to  put  them  on  an  equality.  This 
$20,000  and  the  interest  in  the  property  was 
not  offered  by  Reed  or  accepted  by  the  plain- 
tiffs as  an  inducement  to  make  the  loan,  nor 
was  it  intended  as  a  bonus  for  that  purpose. 
It  was  to  Induce  these  people  to  let  me  act 
for  Reed  in  these  western  propositions,  and 
was  contingent  upon  his  getting  title.  It  was 
called  a  bonus  to  protect  Reed.  There  was 
some  $100,000  In  other  claims  in  the  same 
condition  as  those  adjusted,  and  If  the  peo- 
ple had  known  the  situation  they  would  have 
employed  some  lawyers  to  do  just  exactly 
what  I  did,  and  compel  Mr.  Reed  to  sell  or 
make  a  settlement.  It  was  a  condition  that 
was  dangerous,  as  I  believed  at  the  time,  to 


Mr.  Reed.  The  amount  was  called  a  bonus 
in  the  different  dealings  between  the  parties 
to  cover  up  the  situation  from  other  people 
who  had  expended  money  the  same  as  Met- 
calf, Fink,  and  Curtze,  and  to  prevent  the 
knowledge  that  there  had  been  a  settlement 
or  adjustment  with  them,  and  because  Mr. 
Reed  did  not  want  Mrs.  Sbatto  to  know  that 
he  had  made  a  settlement  with  Fink,  Met- 
calf, and  Curtze.  Ko  part  of  the  $20.00U 
promised  to  be  paid  by  Reed  to  Fink,  Met- 
calf, and  Curtze  is  included  in  the  mort- 
gage." This  testimony  of  Rosenzweig  is 
corroborated  by  Curtze,  Metcalf,  Conrad, 
and  Fink,  and  is  no  doubt  a  true  statement 
of  the  actual  facts.  Reed  has  a  different 
version  of  the  affair,  and  tries  to  make  it 
appear  that  the  $20,000  and  the  one-tenth 
interest  in  the  property  were  given  and  re- 
ceived as  a  premium  for  making  the  loan; 
but  his  testimony  Is  halting  and  evasive, 
and  is  not  sufficient  to  overcome  that  of  the 
plaintiffs.  The  reference  to  the  matter  as 
a  bonus  in  the  statement  of  Reed  to  his 
creditors  in  the  bankruptcy  proceeding  and 
in  the  other  transactions  between  the  parties 
was,  as  Mr.  Rosenzweig  stated,  for  the  pur- 
pose of  keeping  the  knowledge  of  the  true 
situation  of  Reed's  affairs  from  the  creditors 
similarly  situated.  The  transaction  by  which 
It  is  alleged  tbe  plaintiffs  acquired  a  one- 
tenth  interest  in  the  mortgaged  property  and 
a  promise  for  the  payment  of  $20,000  in 
cash  when  realized  from  the  property  was 
merely  the  result  of  an  adjustment  between 
Curtze,  Fink,  and  Metcalf  on  the  one  hand 
and  Reed  on  the  other  of  an  alleged  loss 
sustained  by  the  former  in  some  t^'evlous 
financial  venture  with  Reed,  and  had-  no 
connection  whatever  with  the  loan.  At  the 
time  of  this  settlement  Reed  had  no  title 
to  the  property.  Everything  was  contingent 
upon  the  result  of  tbe  suit  then  pending  in 
the  federal  court.  The  ownership  of  tbe 
property  was  in  the  original  parties,  subject 
to  the  options  of  the  mining  company  to 
purchase  it.  To  meet  these  options,  large 
amounts  of  money  were  required,  which 
Reed  was  having  difficulty  In  securing.  To 
have  Metcalf,  Fink,  and  Curtze  intervene  in 
tbe  suit  then  pending  in  the  federal  court, 
as  they  were  threatening  to  do,  and  attempt 
to  assert  their  claims,  would  have  compli- 
cated matters,  and  increased  the  difficulty 
of  Reed's  carrying  out  his  plans.  To  adjust 
these  claims  and  prevent  such  a  complica- 
tion, and  to  secure  the  services  of  Mr.  Ros- 
enzweig, who  seems  to  have  been  the  at- 
torney for  large  moneyed  interests,  was  the 
motive  for  the  settlement.  It  took  place 
more  than  a  year  before  the  mortgage  in 
suit  was  made,  and  had  no  connection  what- 
ever virlth  such  mortgage.  The  $20,000  agreed 
to  be  paid  by  Reed  to  Metcalf,  Fink,  and 
Curtze  has  never  been  paid.  It  was  not  in- 
cluded in  tbe  mortgage,  but  Is  a  separate  and 
distinct  transaction.  When  it  became  ap- 
parent that  Reed  w^i!<|rjl!^e  the  property, 
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and  Metoalf,  Fink,  and  Curtze  get  nothing 
on  tbeir  settlement  unless  he  could  raise 
money  sufficient  to  pay  the  balance  due  on 
his  bids  and  the  expenses  of  the  receiver- 
ship, Fink,  Curtse,  and  Metcalf  agreed  with 
their  coplalntiffs  that  If  they  would  join 
them  In  raising  money  with  which  to  clear 
the  title  they  would  divide  the  amount  com- 
ing to  them  undar  the  settlement  with  Reed. 
This  arrangement  was  entirely  between 
them.  Reed  had  nothing  to  do  with  It,  and 
had  no  Interest  in  It.  The  amount  thus 
agreed  to  be  divided  was  not  paid  or  re- 
ceived from  Reed  as  a  consideration  for  the 
loan,  nor  for  the  purpose  of  avoiding  the 
usury  law.  Assuming,  therefore,  that  the 
defendants  in  thus  suit  are  In  a  position  to 
make  the  defense  of  usury,  we  are  satis- 
fled  that  it  Is  not  sustained  by  the  testimony. 

4.  The  point  that  the  mortgage  is  for  more 
than  was  actually  due  plaintiffs  Is  based  on 
the  contention  that  a  part  of  the  receiver's 
certificates  turned  in  as  cash  on  the  bids  of 
Reed  and  Warner  for  the  mining  and  railway 
proitertles  and  Included  In  the  mortgage  were 
held  by  the  plalntUf  Curtze  as  collateral  se- 
curity for  a  loan  made  by  him  to  Reed,  and 
should  not  have  been  Included  in  the  mort- 
gage. There  were  three  lots  of  certificates 
surrendered  to  the  federal  court  for  cancel- 
lation by  Mr.  Rosenzweig  at  tHe  time  the 
property  was  taken  from  the  hands  of  the 
receiver — one  for  $8,500,  one  for  $4,912.50. 
and  one  for  $26,445 — which,  with  accrued 
interest,  amounted  in  the  aggregate  to  $46,- 
188.06.  The  first  lot  was  sold  by  the  receiver 
directly  to  Ourtze,  and  was,  of  course,  his 
property.  The  second  was  sold  by  the  re- 
(•eiver  to  the  Erie  Dime  Savings  &  Trust  Com- 
pany, and  was  its  property.  The  third  was 
issued  originally  to  Reed,  and  was  deposited 
by  him  with  Curtze  as  collateral  security  for 
money  advanced  from  time  to  time.  On  Oc- 
tober 16,  1001,  the  amount  of  the  loan  being 
in  excess  of  the  face  of  the  certificates, 
Reed  sold  and  transferred  the  certificates  in 
writing  to  Curtze  absolutely,  and  with  the 
right  "to  collect  the  entire  amounts  for  his 
own  nee  and  benefit."  Since  that  time  the 
certificates  have  in  all  the  dealings  of  the 
parties  been  considered,  treated,  and  deemed 
as  the  property  of  Curtze,  and  no  question 
has  been  raised  In  reference  thereto  by  Reed, 
or  any  one  else,  until  this  suit  was  com- 
menced. 

Decree  affirmed. 


(47  Or.  K) 

HOLMES  V.   WOLFARD. 

(Supreme  Court   of   Oregon.     July  31,   1905.) 

1.  JuDOMKNTS  —  Liens  —  Execution  —  Levy 
— Remsoiest-MotIon  to  Qdash. 

Where  an  execution  was  levied  on  prop- 
erty l)€longing  to  plaintifif,  under  a  judgment 
againiit  plaintiSTs  grantor,  rendered  in  a  suit 
to  which  plaintiff  was  not  a  party,  the  court 
having  no  power  to  vacate  such  levy  on  plain- 
tiff's motion,  its  refusal  to  grant  the  same  was 
no  bar  to  a  subsequent  action  by  plaintiff  to 


determine  an  adverse  interest  in  the  real  estate 

acqaired  under  such  levy. 

2.  Same— Pleaoino— DepabTube. 

Where,  in  an  action  to  determine  an  ad- 
verse interest  in  real  estate,  the  complaint  al- 
leged that  plaintiff,  since  March  10,  1903,  had 
been  the  equitable  owner  of  the  property  and 
had  exclusive  possession  thereof,  and  defendant 
denied  such  allegations,  and  averred  that  plain- 
tiff's grantor^  S.,  was  the  owner  of  the  prop- 
erty, and,  i)enig  indebted  to  M.,  the  latter  held 
a  deed  to  the  premises,  which  was  intended  as 
a  mortgage  to  secure  the  indebtedness,  pending 
which  the  property  was  sold  under  a  judgment 
against  S.,  after  which  S.  conveyed  the  land 
to  plaintiff  for  a  pre-existing  debt,  a  reply  deny- 
ing the  allegations  of  new  matter,  averring  the 
facts  in  re»i)ect  to  the  transfer  of  title  by  way 
of  security  as  alleged,  and  that  S.  held  posses- 
sion until  he  executed  his  deed  to  plaintiff,  who 
believed  he  had  a  valid  title  thereto,  subject  to 
the  payment  of  the  remainder  of  the  original 
debt,  which  had  been  assigned  to  defendant,  did 
not  constitute  a  departure,  but  was  a  new  as- 
signment, designed  merely  to  affirm  the  aver- 
ments of  the  complaint  hy  correcting  defend- 
ant's alleged  mistake  in  regard  thereto. 
8.  Same— Real,  Estate  —  Adverse  Claims  — 

Suit  to  Detebmine— Incapacitt  to  Sue. 
Under  B.  &  C.  Comp.  S  516,  authorizing  a 
party  claiming  an  Interest  or  estate  in  real 
property,  not  in  actual  possession  of  another, 
to  maintain  a  suit  against  any  person  claiming 
an  estate  or  interest  therein  adverse  (o  him, 
for  the  purpose  of  determining  such  conflicting 
claims,  authorizes  the  maintenance  of  such  suit 
by  the  holder  of  a  mere  equitable  right. 

[Ed.  Note.-=-For  cases  in  point,'  see  voL  41, 
Cent.  Dig.  Quieting  Title,    |  37.] 

4.  Same— Execution  —  Pbopebtt   Subject  — 
Equitable  Intebest. 

where  real  estate  was  conveyed  to  M.,  who 
advanced  the  entire  consideration  for  its  pur- 
chase, under  a  contract  to  convey  the  same  to 

5.  on  payment  of  the  consideration  and  inter- 
est, and  S.  never  held  the  legal  title  to  the 
land,  his  equity  therein  was  not  subject  to  levy 
and  sale  under  execution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Execution,  §  88.] 

Appeal  from  Circuit  Court,  Marion  Cotm- 
ty;  R.  P.  Boise,  Judge. 

Suit  by  W.  H.  Holmes  against  A.  G.  Wol- 
fard.  '  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

This  is  a  suit  by  W.  H.  Holmes  against  A. 
G.  Wolfard  to  determnle  an  adverse  interest 
in  real  estate.  The  facts  are  that  W.  R. 
Smith,  desiring,  but  being  unable,  to  pur- 
chase the  N.  W.  %  of  section  23,  in  township 
7  S.  of  range  1  E.,  in  Marlon  county,  entered 
Into  a  CMitract  with  one  John  Morley,  where- 
by the  latter  paid  tbe  entire  consideration, 
and  as  security  therefor  the  owner  of  such 
teal  prc^erty  executed  a  deed  thereof  to 
Morley,  who  agreed  to  convey  the  premises 
to  Smith,  upon  the  payment  of  the  consid- 
eration and  Interest.  Morley  having  receiv- 
ed a  part  of  the  money  loaned,  the  defend- 
ant, on  January  22,  lUOl,  at  Smith's  request, 
paid  the  remainder  due,  $444,  taking  as  se- 
curity therefor  a  deed  of  the  premises  ex- 
ecuted by  Morley,  and  giving  Smith  a  bond 
for  a  deed,  In  which  it  was  stipulated  that 
the  premises  should  be  conveyed  to  the  lat- 
ter upon  the  payment  of  that  sum  and  injTp 
terest    Coolldge  &  McCla^4r«PWrporatlon>  ^ 
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havlBg  commenced  an  action  against  Smith 
in  tbe  circuit  court  for  Marion  county,  se- 
cured a  Judgment  therein  February  3,  1902, 
for  the  sum  of  $786.88.  Forty-four  days 
tliereaftef.  Smith,  in  consideration  of  a  debt 
of  $800,  executed  to  plaintiff  a  quitclaim 
deed  of  all  bis  interest  in  such  real  property. 
Coolidge  &  McClaine,  on  June  3,  1903,  as- 
signed its  judgment  to  tbe  defendant,  -wbo 
caused  an  execution  issued  thereon  to  be 
levied  upon  the  premises  in  question,  where- 
upon plaintiff  mored  to  set  aside  tbe  levy; 
but,  the  motion  having  been  denied  and  no 
appeal  taken  from  such  action  of  the  court, 
the  sheriff  of  that  county,  on  August  8, 1903, 
for  the  sum  of  $800,  purported  to  sell  to  the 
defendant  all  the  interest  Smith  had  in  the 
real  property  in  question  on  tbe  day  such 
judgment  was  rendered,  which  sale  was  con- 
firmed. The  complaint  states  that  plaintiff 
is,  and  ever  since  March  19,  1903,  ^has  been, 
the  equitable  owner  of  such  real  estate,  and 
in  tbe  exclusive  possession  thereof;  that  the 
defendant  claims  an  estate  therein  adverse 
to  him;  and  that  such  claim  Is  without  right. 
Tbe  answer  denies  the  material  allegations 
of  the-  complaint,  and  for  a  further  defense 
avers  that  Smith  was  the  owner  of  tbe  real 
property, 'and,  being  Indebted  to  Morley,  the 
latter  held  a  deed  to  tlie  premises,  which 
was  Intended  as  a  mortgage  to  secure  the 
payment  of  tbe  sum  of  $513.  The  facts,  as 
hereinbefore  stated,  In  respect  to  the  trans- 
fer Qf  the  title  by  Morley  to  tbe  defendant, 
tbe  judgment  secured  by  Coolidge  &  Mc- 
Clnluo,  and  tbe  proceedings  thereunder  are 
alleged;  and  it  is  also  averred  that  no  part  of 
the  sum  loaned  to  Smith  by  the  defendant 
has  ever  been  paid,  and  that  the  defendant 
was  compelled  to  pay  the  taxes  imposed  on 
such  land  as  follows:  February  20,  1902, 
$6.21,  and  March  14,  1903,  $5.90;  that  at  the 
time  such  judgment  was  rendered  Smith  was 
the  owner  of  the  real  property  In  question; 
that  It  became  subject  to  tbe  lien  of  tbe 
judgment;  that  It  was  also  incumbered  with 
a  lien  for  the  sum  loaned  by  defendant  there- 
on; that  plaintiff's  interest  therein  Is  subor- 
dinate to  such  liens,  and  was  extinguished 
by  tbe  sale  thertof  in  tbe  manner  indicated. 
For  a  third  defense,  plaintiff's  motion  to  set 
aside  the  levy  of  the  execution,  and  the  ac- 
tion of  tbe  court  thereon,  are  alleged  as  a 
plea  in  bar  to  tbe  maintenance  of  this  action. 
The  reply  denies  the  material  allegations  of 
new  matter  In  the  answer,  sets  out  tbe  chain 
of  title  under  which  plaintiff  claims  tbe 
preml.ses,  and  avers  the  facts  In  respect  to 
tbe  transfer  of  the  title  by  way  of  security 
as  hereinbefore  stated;  that  Smith  held  pos- 
session of  the  land  until  be  executed  his  deed 
to  plaintiff,  who  In  good  faith  entered  Into 
and  retained  the  possession  thereof,  believ- 
ing he  had  a  valid  title  thereto,  subject  only 
to  the  payment  of  defendant's  debt  of  $444, 
and  Interest  and  taxes,  as  alleged  in  the  an- 
swer, no  part  of  which  has  been  paid.  The 
cause  being  thus  at  issue,  defendant's  coun- 


sel, based  on  the  pleadings,  moved  the  court 
for  a  decree  dismissing  the  suit  on  the 
grounds  that  the  plaintiff  was  not  the  owner 
of  the  legal  title  of  the  premises  in  question; 
tliat  the  Interest  claimed  by  defendant  in 
the  real  property  is  that  of  a  lienholder  for 
the  sums  loaned  by  him  thereon  and  the 
judgment  and  costs  adverted  ,to,  which  are 
not  adverse  to  plaintiff's  estate  in  the  real 
property;  and  that  there  Is  a  departure  be- 
tween tbe  averments  of  the  complaint  and 
of  the  reply,  preventing  a  recovery  on  the 
prior  pleading.  This  motion  having  been 
overruled,  the  cause  was  tried,  resulting  in 
a  decree  to  the  effect  that  plaintiff  was  the 
equitable  owner  of  tbe  real  estate  described 
In  the  complaint,  subject,  however,  to  the 
claim  of  tbe  defendant  on  account  of  the 
loan  of  $444,  with  interest  thereon  at  the 
rate  of  7  per  cent,  per  annum,  since  Febru- 
ary 22,  1901,  and  the  sums  paid  on  account 
of  taxes,  with  interest  thereon  at  the  rate 
of  6  per  cent  since  the  payment  thereof, ~  nit- 
on the  discharge  of  which  plaintiff  was  en- 
titled to  a  conveyance  of  the  land,  free  from 
all  claims  of  any  kind  whatever,  and  the 
defendant  appeals. 

Geo.  G.  Bingham,  for  appellant  John  U. 
McNary,  for  respondent 

MOORE,  J.  (after  stating  the  facts).  It  Is 
contended  by  defendant's  counsel  that  °if  the 
execution  Issued  on  the  judgment  rendered 
in  the  action  of  Coolidge  &  McClaine  against 
Smith  was  enforced  against  plaintiff's  Inter- 
est In  the  real  property  when  it  was  not  sub- 
ject thereto,  his  remedy  was  to  apply  to  the 
court  to  set  aside  the  levy,  and,  having  done 
so  and  taken  no  appeal  from  the  denial  of 
the  motion,  such  action  became  final,  thereby 
precluding  tbe  maintenance  of  this  suit.  In 
refusing  to  dismiss  which  an  error  was  com- 
mitted. A  text  writer,  in  speaking  of  a  mo- 
tion to  quash  a  levy  upon  property  under  an 
execution,  says:  "The  court  will  not  upon 
the  motion  of  one  not  a  party  to  the  action, 
undertake  to  determine  the  title  to  the  prop- 
erty levied  upon.  Therefore  this  Is  not  a 
proper  remedy  for  one  whose  property  has 
been  levied  upon  under  execution  against 
another,  and  whose  claim  Is  not  that  there 
was  irregularity  In  the  levy,  but  only  that  the 
officer  has  seized  tbe  property  of  a  stranger 
to  the  writ"  2  Freeman,  Executions  (3d 
Ed.)  i  271a.  Holmes  was  not  a  party  to  the 
action  of  Coolidge  &  McClaine  against  Smith, 
In  which  the  execution  was  Issued;  and, 
though  there  may  have  been  a  privity  of  es- 
tate between  him  and  Smith,  the  motion  to 
quash  the  levy,  which  he  Interposed,  pre- 
sented the  question  of  title  to  the  property, 
which  the  court  very  properly  refused  to 
consider.  A  judicial  determination  that  will 
bar  another  suit  or  action  on  the  same 
ground  must  be  for  relief  which  either  was 
or  could  have  been  demanded  and  granted 
in  tbe  original  proceeding;  and,  as  the  court 
was  powerless  to  gjr^ijitgtbe,  motion.  Holmes 
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was  not  estopped  thereby,  This  principle 
does  not  militate  against  tbat  establisbed  In 
Marlis  V.  Stephens,  3S  Or.  65,  63  Pac.  824,  84 
Am.  St.  Rep.  750,  that,  where  an  execution 
is  Irregularly  levied,  the  remedy  of  the  in- 
jured party  Is  to  more  to  set  aside  the  seiz- 
ure, and,  if  he  falls  to  do  so,  be  is  estopped 
to  dispute  the  regularity  of  the  proceedings; 
for  in  that  case  the  party  assailing  the  levy 
was  also  a  party  to  the  judgment  upon  which 
the  execution  was  issued. 

It  is  Insisted  by  defendant's  counsel  tbat 
there  Is  a  material  variance  between  the 
allegations  of  the  complaint  and  the  aver- 
ments of  the  reply,  and  that,  having  moved 
to  dismiss  the  suit  on  that  ground,  an  error 
was  committed  in  denying  the  motion.  In 
Mayes  v.  Stephens,  38  Or.  512,  63  Pac.  760, 
64  Pac.  319,  in  discussing  the  question  here 
presented,  it  is  said:  "The  facts  relied  upon 
as  a  ground  of  action  should  generally  be 
stated  in  the  complaint ;  for,  if  the  reply  al- 
lege matter  which  constitutes  an  original 
cause  of  action,  the  averment  of  the  latter 
pleading  will  be  treated  as  a  departure. 
•  •  •  But  a  new  assignment  In  the  reply, 
designed  to  aflBrm  the  averments  of  the  com- 
plaint by  correcting  the  defendant's  mistake 
In  regard  thereto,  is  not  a  departure.  •  •  * 
Matter  which  sustains  a  pleading  Is  no  de- 
parture, if  set  up  in  the  reply,  though  it 
might  have  been  set  out  In  the  complaint 
(Fitman,  Trial  Proc.  §  581) ;  the  rule  being 
that  the  complaint  and  reply,  when  not  re- 
pugnant, should  be  read  together  to  deter- 
mine the  pleader's  Intent."  To  the  same  ef- 
fect see  Crown  Cycle  Co.  v.  Brown,  39  Or. 
285,  64  Pac.  451;  Patterson  v.  Patterson,  40 
Or.  560,  67  Pac.  664;  Klernan  v.  Kratz,  42 
Or.  474,  69  Pac.  1027,  70  Pac.  506.  In  our 
opinion  the  allegations  of  new  matter  In  the 
reply  were  Intended  to  correct  the  defend- 
ant's mistake  In  regard  to  the  averments  of 
the  complaint,  which  are  thereby  amplified, 
thus  constituting  a  new  assignment,  and  not 
a  departure.  Notwithstanding  the  averments 
of  the  reply  and  the  language  of  the  decree 
may  seem  to  indicate  that  this  suit  is  in 
the  nature  of  a  bill  to  redeem,  and  hence  a 
departure,  we  think  a  careful  analysis  of 
plaintiffs  pleadings,  construing  them  in  pari 
materia,  will  show  that  the  object  of  the 
suit  is  to  determine  an  adverse  interest  in 
realty,  claimed  by  reason  of  the  levy  and  sale 
thereof  under  execution;  the  plaintiff  con- 
ceding that  the  6um  due  from  Smith  to  the 
defendant  on  account  of  the  loan,  together 
with  the  interest  thereon  and  the  taxes  so 
paid,  constitute  a  valid  lien  on  the  real  prop- 
erty In  question. 

It  is  contended  by  defendant's  counsel  that 
a  suit  to  determine  an  adverse  interest  in 
real  property  cannot  be  maintained  by  the 
owner  of  the  equitable  estate  against  the 
holder  of  the  legal  title,  and  that,  having 
moved  to  dismiss  the  suit  on  tbat  ground,  an 
error  was  committed  in  denying  the  motion. 
Our  statute  authorizes  a  party  claiming  an 


Interest  or  estate  in  real  property,  not  in  the 
actual  possession  of  another,  to  maintain  a 
suit  against  any  person  claiming  an  interest 
or  estate  therein  adverse  to  him,  for  the 
purpose  of  determining  such  conflicting  claim. 
B.  &  G.  Comp.  §  516.  In  Ladd  v.  Mills,  44  Or. 
224,  75  Pac.  141,  in  construing  this  statute,  it 
was  held  that  any  person  having  a  substan- 
tial interest  in  or  claim  to  real  property, 
though  not  the  legal  owner  thereof,  might 
maintain  a  suit  to  determine  an^  adverse 
claim  thereto.  In  deciding  that  case,  Mr. 
Justice  Bean,  referring  to  the  statute  in  ques- 
tion, said:  "Under  this  provision  It  is  not 
necessary  that  the  plaintiff  have  the  legal  ti- 
tle before  he  can  maintain  a  suit  to  deter- 
mine an  adverse  claim  to  real  estate."  The 
decision  in  that  case  la  controlling  in  this. 

These  preliminary  questions  having  been 
disposed  of,  we  come  to  the  merits  of  the 
case,  which  are  involved  in  the  inquiry  wheth- 
er or  not  Smith  had  such  an  interest  in  the 
real  property  described  in  the  complaint  as 
could  be  subjected  to  sequestration  by  an  exe- 
cution issued  on  a  Judgment  in  a  law  action. 
It  is  alleged  in  the  answer  that  he  was  the 
owner  of  this  land  when  it  was  conveyed  to 
Morley,  by  deed  absolute  In  form,  but  which 
was  in  fact  a  mortgage  to  secure  the  pay- 
ment of  the  sum  loaned.  This  averment  is 
denied  in  the  reply,  thereby  imposing  on  the 
defendant  the  burden  of  establishing  the  con- 
troverted fact.  The  evidence  unquestionably 
shows  that  Smith  never  held  the  legal  title 
to  the  premises,  and  possessed  only  the  right 
of  obtaining  a  deed  upon '  the  payment  of 
the  stipulated  sum.  He  was  not,  therefore, 
and  never  had  been,  the  owner  of  the  real 
property  in  question,  and  had  only  an  equi- 
table Interest  therein.  In  Smith  v.  Ingles,  2 
Or.  43,  the  defendant,  being  insolvent,  pur- 
chased certain  real  property,  taking  the  title 
thereto  in  the  name  of  his  two  minor  sons. 
A  judgment  having  been  rendered  against 
Ingles,  the  real  estate  in  question  was  levied 
upon,  in  pursuance  of  an  execution  Issued  on 
tbat  judgment,  and  the  premises  sold,  where- 
upon it  was  held  that  he  had  no  Interest  In 
the  land  to  which  the  lien  of  the  judgment 
could  attach,  and  that  bis  equitable  estate 
therein  could  not  be  divested  by  a  sale  upon 
an  execution  while  the  legal  title  remained 
in  his  sons.  In  Silver  v.  Lee.  38  Or.  508,  63 
Pac.  882,  it  was  held  tbat  where  an  Insolvent 
debtor  purchases  land,  causing  It  to  be  con- 
veyed directly  to  a  trustee,  he  has  no  inter- 
est therein  that  is  the  subject  of  sale  on  exe- 
cution, because  he  never  owned  the  premises. 
See,  also,  the  case  of  Bloomfleld  v.  Humason, 
11  Or.  229,  4  Pac.  332. 

The  rule  thus  established  rests  upon  the 
assumption  that  an  equitable  Interest  in  real 
property  Is  an  uncertain  estate,  which,  if  it 
could  be  sold  on  execution  issued  on  a  Judg- 
ment rendered  in  a  law  action,  would  pro- 
duce a  sum  grossly  inadequate  in  proportion 
to  its  real  value;  for  most  persons,  in  pur- 
chasing  real  property,  ^fisist^o^a,3^rJgj-(> 
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ty  of  the  title  thereto,  and,  where  there  is  a 
doubt  In  this  respect,  usually  decline  to  In- 
vest their  money.  If  a  compulsory  sale  of 
such  Interest  upon  execution  were  permissi- 
ble, there  would  be  little  or  no  competition 
in  bidding.  Few  people  desire  to  purchase  a 
lawsuit,  and  the  judgment  creditor  would 
probably  secure  the  equitable  estate  for  a 
nominal  sum.  In  the  Interest  of  the  debtor, 
and  to  afford  purchasers  of  real  property  at 
an  enforced  sale  thereof  an  equal  opportunity 
with  the  Judgment  creditor,  the  rule  advert- 
ed to  has  been  adopted,  requiring  the  latter 
first  to  establish  the  fact  In  a  court  of  equi- 
ty. In  a  suit  instituted  for  that  purpose,  that 
the  debtor's  equitable  estate  In  real  prop- 
erty Is  subject  to  the  payment  of  his  demand, 
before  such  Interest  can  be  divested  by  a 
sale  thereof  upon  execution.  So  long,  there- 
fore, as  any  substantial  thing  remains  to  be 
done  by  the  debtor  before  his  equitable  es- 
tate In  real  property  rlpena  into  the  legal  ti- 
tle, such  Interest  cannot  be  reached  under 
an  execution  issueMd  on  a  Judgment  In,  a  law 
action,  but  to  subject  such  estate  to  the  pay- 
ment of  the  creditor's  demand,  resort  must 
be  had  to  a  court  of  equity  to  establish  the 
right  In  Pogue  v.  Simon  (Or.)  81  Pac.  566, 
It  was  held  that  real  property  sold  upon  exe- 
cution, the  sale  duly  confirmed,  and  the  time 
for  Its  redemption  having  expired,  though 
the  sfaerifTs  deed  therefor  bad  not  been  ex- 
ecuted, was  subject  to  levy  and  sale  on  exe- 
cution Issued  on  a  Judgment  rendered  against 
the  purchaser  of,  the  Teal  estate.  The  deci- 
sion in  that  case  proceeds  upon  the  theory 
that,  the  time  for  redemption  having  ex- 
pired, the  purchaser  of  the  real  property 
had  nothing  substantial  to  do  In  order  to 
establish  bis  right,  and  therefore  by  opera- 
tion of  law,  eo  Instante  on  the  expiration  of 
the  time  limited,  became  the  owner  of  the 
premises,  which  rendered  the  real  property 
subject  to  seizure  and  sale  on  execution, 
though  the  deed  evidencing  the  transfer  of 
the  title  had  not  been  executed.  In  that 
case  there  was  nothing  that  could  possibly 
be  done  by  the  original  debtor,  or  those  In 
privity  with  him,  to  defeat  the  right  of  the 
prior  purchaser  under  the  execution  sale, 
who  was  entitled  to  a  sherifiC's  deed;  and  for 
a  failure  to  execute  such  Instrument  manda- 
mus would  He. 

It  will  be  remembered  that  the  considera- 
tion paid  by  Holmes  for  the  equitable  Inter- 
est In  the  land  consisted  of  an  antecedent 
debt  due  from  Smith.  The  evidence  shows 
that  Holmes  knew  of  the  rendition  of  the 
Coolidge  &  McClalne  Judgment  against  Smith 
before  be  obtained  the  latter's  quitclaim  deed 
transferring  the  equitable  estate.  The  de- 
fendant bad  secured  an  assignment  of  that 
Judgment,  thereby  becoming  Smith's  creditor 
to  the  extent  of  the  sum  awarded  by  the 
court  against  hlmi  This  Judgment  was  not  a 
lien  on  the  equitable  estate  In  the  land 
(Smith  V.  Ingles,  2  Or.  43),  and  the  attempt 
of  the  plaintiff  and  of  the  defendant  In  this 


suit  to  secure  the.  payment  of  their  respective 
debts  was  a  race  between  creditors  of  equal 
right.  If  Smith  did  not  have  suflBclent  prop- 
erty or  meana  with  which  to  pay  all  his 
debts,  be  could  In  good  faith  prefer  a  cred- 
itor, and  sell  and  convey  his  property  to  him 
In  payment  of  a  debt.  Elfelt  v.  Hlnch,  6  Or. 
235;  Sabln  v.  Columbia  Fuel  Co.,  25  Or.  15. 
34  Pac.  692,  42  Am.  St.  Rep.  756;  Currle  v. 
Bowman,  25  Or.  364,  35  Pac.  848.  Invoking 
the  maxim  that,  where  there  are  equal  equi- 
ties, the  first  In  time  shall  prevail,  It  follows 
that  Wolfard,  by  the  levy  and  sale  of  the 
real  property  under  execution,  secured  no  in- 
terest therein  as  against  Holmes,  who  there- 
tofore bad  obtained  the  equitable  estate  by  a 
conveyance  thereof. 

Hie  decree  Is  therefore  afBrmed,  without 
prejudice,  however,  to  the  defendant's  Hen 
on  account  of  his  loan,  the  Interest  thereon, 
and  the  taxes  paid  by  him,  together  with 
Interest  since  the  payment  thereof. 


(46  Or.  61ft) 
STATE  V.  REA  et  al. 
(Supreme  Court  of  Oregon.     July  31,  1905.) 

1.  Cbiminal  Law— Hobsk  Thkft— Rebuttal 
— Othbb  Offenses. 

Where,  in  a  prosecution  for  horse  theft, 
defendant  R.  offered  evidence  that  M.  gave  bim 
a  certain  sorrel  colt  two  years  before,  and  that 
one  of  the  horses  alleged  to  have  been  stolen 
and  sold  was  the  colt  in  question ;  that  M. 
used  a  "JV  brand  on  the  left  shoulder,  but 
thereafter  changed  the  brand  to  "JL"  with  a 
bar,  and  used  it  on  the  stifle,  evidence  of  an- 
other that  be  knew  the  bay  mare  that  defend- 
ant claimed  to  have  gotten  from  M.,  and  that 
it  was  not  the  same  mare  that  defendant  sold; 
and  that  she  was  branded  with  "JL"  on  the 
right  shoulder,  and  that  the  brand  which  M. 
used  for  his  own  animals  was  placed  on  the 
left  shoulder,  and  was  then  JL"  with  a 
bar,  while  the  brand  on  such  bay  mare  was 
"JL"  without  the  bar  on  the  right  shoulder — 
was  not  objectionable  in  rebuttal,  though  it 
also  tended  to  show  that  defendant  had  com- 
mitted an  independent  crime. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Crimmal  Law,  {  8^.] 

2.  SaMB— MiSCOMDUCT   OF  JUBf. 

Where  a  juror,  during  the  trial,  had  not 
heard  certain  utterances  attributed  to  prose- 
cuting witness  in  the  juror's  presence,  but  prol>- 
ably  attributable  to  another,  and  therefore  could 
not  have  been  influenced  thereby,  such  utter- 
ances were  not  ground  for  a  new  trial. 

Appeal  from  Circuit  Court,  Morrow  Ooun- 
ty;  W.  R.  EUls,  Judge. 

Albert  H.  Rea  and  Charles  Mattesou  were 
convicted  of  horse  theft,  and  they  appeal. 
Affirmed. 

Bennett  &  Stnnott,  for  appellants.  Gilbert 
W.  Phelps,  Dlst  Atty.,  for  th*e  State. 

WOLVBRTOX,  C.  J.  The  two  mares,  one 
being  a  sorrel  and  the  -other  a  bay,  were 
branded  with  an  "H"  on  the  left  stifle  or 
hip,  and  with  a  secret  brand  with  the  same 
Initial  on  the  inside  of  the  irlght  leg.  This 
was  Humphrey's  brand,  but  the  defendant 
Rea  used  an  "H"  b^fl)|d»li^  <bsvtj©^  i^hef' 
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animals  were  driven  from  the  ranch  in  Mor- 
row county  to  Grant  county  and  sold  by  the 
defendants.  The  defendants  offered  evid^ce 
tending  to  show  that  one  Morrow  gave  the 
defendant  Rea  a  sorrel  colt,  a  yearling  past 
or  two  years  old,  that  had  a  cut  or  scar  on 
the  fore  foot  made  by  a  wire,  and  at  another 
time  gave  lilm  a  bay  colt.  There  is  uncer- 
tainty in  the  testimony  as  to  the  time  when 
this  last  transaction  took  place.  Rea  took 
possession  of  Morrow's  ranch  as  foremi^n  in 
Septemt>er,  1898,  and,  together  with  his  wife, 
occupied  It  in  that  capacity  about  two  years. 
Prior  to  that  time  Rea  was  in  the  employ  of 
MorroW,  taking  care  of  his  sheep,  and  was 
about  the  ranch  where  the  horses  ranged 
more  or  less.  Morrow  testified  that  Rea 
came  into  his  office,  which  was  adjoining  the 
hotel,  and  said  that  there  was  a  "nice  bay 
colt  out  there,"  and  asked  witness  to  give  it 
to  him,  and  that  witness  was  satisfied  to  let 
him  have  it.  Morrow  was  unable  to  fix  the 
date  of  this  transaction,  and  it  is  only  by 
relation  to  the  time  that  he  was  in  the  hotel 
business  that  he  could  speak  as  to  the  mat- 
ter. He  finally  concluded  that  it  was  not 
until  1899  that  he  took  charge  of  the  hotel, 
although  his  first  impression  was  that  it  was 
in  1898.  He  further  described  the  colt  when 
given  as  a  "nice  little  colt,"  although  he  says 
he  never  saw  it.  Morrow  used  a  "JL"  brand 
on  the  left  shoulder  for  a  time,  but,  on  find- 
ing that  another  party  used  the  same  brand, 
he  changed  to  "JL"  with  a  bar  and  used  it 
on  the  stifle.  Mrs.  Rea  testified  that  Rea 
had  the  colt  at  the  ranch  while  they  occu- 
pied it.  In  this  condition  of  the  record,  the 
state  called  N.  H.  Leathers,  who  was  asked, 
in  substance,  to  state  whether  or  not  he 
knew  the  bay  mare  or  filly  that  defendant 
claimed  to  have  gotten  from  Morrow  during 
the  time  that  he  was  upon  his  ranch,  to 
which  he  answered  in  the  afllrmatlve.  He 
further  answered  that  It  was  not  the  same 
mare  that  defendants  sold  at  Sumpter,  and 
that  she  was  branded  with  "JL"  on  tlie  right 
shoulder.  On  cross-examination  he  further 
testified  that  it  was  some  time  in  the  sum- 
mer of  1898  that  he  was  looking  for  the  ani- 
mal, that  she  was  a  yearling  past  then,  and 
that  Matthews  was  on  the  ranch;  he  being 
foreman  for  Morrow,  whom  Rea  succeeded. 
Witness  could  not  say,  however,  whether  Rea 
was  living  there  at  the  time  or  not.  In  fur- 
ther examination  the  witness  stated  that  the 
brand  which  Morrow  used  for  his  own  ani- 
mals was  placed  on  the  left  stifie.  and  was 
then  "JL"  with  a  bar  across  the  initials;  that 
the  brand  upon  the  Ally  was  ".IL"  without 
the  bar  on  the  right  shoulder;  and  that  he 
was  looking  for  the  individual  filly  with  the 
"JL"  on  her. 

Now,  it  is  insisted  on  the  part  of  the  de- 
fense that  this  testimony  of  Leathers  was 
not  properly  in  rebuttal,  and  that  it  was  in- 
jurious to  defendants'  case,  as  it  tended  to 
prejudice  Rea  and  the  defendants'  witnesses 
in  the  minds  of  the  Jury,  by  carrying  with  it 


Inferentlally  the  implication  that  be  or  the 
witnesses  had  committed  an  offense  other 
than  the  one  with  which  the  defendants 
w^re  charged.  As  a  general  rule,  evidence  of 
an  independent  crime  and  matters-  connected 
therewith,  altogether  disconnected  with  the 
crime  under  investigation,  which  throws  no 
light  on  the  alleged  criminal  transaction,  is 
to  be  excluded,  as  its  only  tendency  could  he 
to  distract  the  attention  of  the  jury  from 
the  real  issues  in  the  cause  and  superinduce 
prejudice  against  the  accused.  State  v.  Par- 
ker, 96  Mo.  389,  9  S.  W.  728;  Boyd  v.  United 
States,  142  U.  S.  450,  12  Sup.  Ct.  292,  35  L. 
Ed.  1077;  Ogle  v.  Brooks,  87  Ind.  600,  44  Am. 
Rep.  778.  The  purpose  the  state  had  in  view 
in  offering  the  testimony  of  Leathers  was  to 
rebut  the  Inference  deducible  from  the  testi- 
mony of  Morrovv  and  Mrs.  Rea,  when  con- 
nected with  the  state's  testimony,  that  the 
bay  mare  driven  away  and  sold  by  the  de- 
fendants was  the  bay  colt  that  Morrow  gave 
to  Rea.  Manifestly  such  was  its  effect  It 
is  argued  that,  under  the  evidence,  the  bay 
filly  that  Leathers  referred  to  could  not  have 
been  the  same  bay  mare  which  the  defend- 
ants are  charged  with  stealing,  and  which 
their  witnesses  left  one  to  infer  was  the  bay 
colt  grown  up  that  Morrow  gave  to  Rea,  be- 
cause It  is'  said  the  bay  colt  was  given  to 
Rea  in  1899,  when  it  was  a  little  colt,  and 
it  was  In  1898  that  Leathers  was  in  search 
of  the  filly.  It  may  be  remarked  as  to  this 
that  there  is  -mucb  uncertainty  as  to  the 
dates,  and  a  great  deal  of  uncertainty  as  to 
the  age  of  the  colt  when  given  to  Rea.  But, 
however  this  may  be,  it  is  not  shown  that 
Morrow  gave  Rea  more  than  one  bay  colt, 
and,  it  being  an  unusual  transaction,  the 
strong  Inference  would  be  that  be  gave  but 
one.  Now,  if  Rea  was  claiming  another  colt 
of  the  same  color  as  being  the  one  that  Mor- 
row gave  him,  and  it  would  seem  that  he 
was  from  the  brands,  It  would  undoubtedly 
weaken  his  claim  that  the  animal  in  ques- 
tion was  that  particular  colt.  In  this  view 
of  the  matter,  the  testimony  was  competent. 
It  is  not  unusual  for  persons  charged  with 
theft  to  attempt  to  account  for  the  property 
found  in  their  possession,  and,  if  they  claim 
ownership,  any  inconsistent  claim  of  owner- 
ship that  they  may  have  made  would  be 
relevant  to  rebut  their  present  claim.  The 
rebuttal  testimony  of  Leathers  has  such  a 
tendency  to  discredit  Rca's  present  claim  of 
ownership  of  the  bay  mare.  The  testimony 
does  leave  the  impression  that  tlie  defendant 
Rea  was  claiming  an  animal  not  his  own, 
which  was  branded  in  an  unusual  way,  thus 
casting  a  grave  suspicion  upon  his  motive 
and  demeanor;  but,  so  long  as  the  evidence 
was  relevant  and  pertinent  for  the  essential 
purpose,  it  is  admissible,  although  it  does 
tend  to  substantiate  the  commission  of  an- 
other and  independent  crime.  The  objec- 
tion is,  therefore,  not  well  taken. 

Another  error  Is  assigned  relative  to  a  mo- 
tion made  by  defendant5.|{h|ijjj^i^ji;J^^aa[^ 
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In  progress  to  discharge  the  jury  because  of 
the  misconduct  of  Benge,  one  of  the  Jurors. 
From  the  record  we  gather  that  the  jury  was 
allowed  to  separate,  and  the  particular  com- 
plaint Is  that  W.  E.  Koyse,  the  prosecuting 
witness,  spoke  In  disparagement  of  the  cred- 
ibility of  two  of  the  defendants'  witnesses 
in  the  prewwe  of  the  Juror,  and  that  Royse 
was  persistent  in  hanging  about  the  Jurors 
during  the  recess  or  adjournment  of  the 
court.  The  complaint  is  supported  by  the  af- 
tidavits  of  Rea  and  his  wife  and  of  Otis  Stub- 
.blefleld  and  his  wife.  Ilea  avers  that  Royse 
was  active  and  officious  In  the  case;  that  he 
was  hanging  around  among  the  Jurors  a 
great  deal;  that  affiant  saw  him  apparently 
In  confidential  talk  with  Jurors  alone;  that 
be  saw  him  standing  immediately  In  front  of 
Ralph  Benge,  and  about  two  feet  from  him, 
talking  earnestly  and  excitedly.  Mrs.  Rea 
and  Mr.  and  Mrs.  Stubblefield  corroborate 
this  latter  statement,  and  Stubblefield  further 
avers  that  he  returned  and  that  Royse  was 
talking  to  Benge  about  the  case;  that  he 
heard  Royse  say  to  him  that  "Bill  Ball  and 
Dutton  proved  Will  Morrow  a  liar,"  or  words 
to  that  effect;  that  Royse  fiu*ther  said  to  the 
juror.  In  effect,  that  Bill  Blackwell,  another 
witness  for  defendants,  was  not  entitled  to 
credit,  and  that  no  one  paid  any  attention  to 
him.  Combating  the  charge,  the  state  filed 
the  affidavits  of  Royse,  Benge,  and  Floyd 
Thomas.  Benge  avers  that  he  was  in  the 
store  of  Thompson  Bros,  on  the  evening  al- 
luded to;  that  he  was  talking  with  Floyd 
Thomas,  a  clerk,  but  that,  upon  the  approach 
of  Royse,  he  left  the  store;  that  he  beard 
no  conversation  whatever  between  Thomas 
and  Royse;  that  no  conversation  whatever 
occurred  between  affiant  and  Thomas,  or  In 
his  presence,  having  relation  to  the  case  on 
trial;  and  that  he  carefully  refrained  from 
disobeying  the  instructicins  of  the  court  to 
the  jurors  that  they  should  not  suffer  any 
one  to  talk  to  them,  or  in  their  presence, 
alwut  the  case.  Royse  avers  that  he  did  not 
make  the  remarks  attributed  to  him  by 
Stubblefield,  but  declined  to  discuss  matters 
connected  with  the  case  on  the  occasion  men- 
tioned. Thomas  avers  that  he  made  the  re- 
marks attributed  to  Royse,  but  that,  if  any 
of  the  jurors  were  present  when  he  gave  ut- 
terance to  them,  he  was  not  aware  of  it,  and 
that  he  had  no  such  motive  as  prejudicing 
tile  minds  of  any  of  the  jurors  at  the  time. 
The  trial  court,  considering  these  proofs,  de- 
nied the  motion.  The  decision  was  in  ac- 
cordance with  the  preponderance  of  such 
iwoofs,  laying  out  of  tlie  case  the  discretion 
to  be  judicially  exercised  In  the  premises  by 
the  trial  court.  The  juror  Benge,  not  hav- 
ing heard  the  offensive  utterances  attributed 
to  Royse,  but  probably  in  fact  attributable 
to  Thomas,  could  not  have  been  Influenced 
thereby.  The  presumption  is  tliat  he  was 
not  unless  the  contrary  is  shown,  or  such 
facts  proven  that  the  deduction  could  reason- 


ably be  made.    But  neither  of  these  condi- 
tions has  been  established. 

These  considerations  affirm  the  judgment 
of  the  circuit  court,  and  such  will  be  the 
order  of  this  court 


(39  Wasb.  2M) 
CLEMANS  i.  WESTERN. 

(Supreme  Court  of  Washington.     July  22, 
1905.) 
t.  DivoBCE— Abandonment— Evidence. 

Plaintiff  first  abandoned  defendant  in  May, 
1806,  after  having  transferred  all  his  property 
to  her,  subject  to  his  debts.  He  returned  in 
the  fall  of  the  same  year,  and  remained  at 
home  until  the- spring  of  1808,  when  be  went  to 
Alaska,  and  agam  returned  in  1900,  but  not  to 
his  home,  after  which  he  visited  his  home  but 
once  or  twice  for  the  next  four  years,  and  re- 
fused to  live  with  his  family,  though  request- 
ed to  do  80,  and  made  no  provision  for  their 
support  until  he  brought  suit  for  divorce  in 
1904.  Beld,  that  such  facts  justified  the  court 
in  decreeing  defendant  a  divorce  for  abajidon- 
ment,  as  prayed  in  a  croas-biil. 
2.  Same— Propertt— AwABD. 

Where  plaintiff,  in  1896,  conveyed  all  his 
property  to  his  wife,  which  was  worth  about 
$10,000,  subject  to  his  debts,  amounting  to 
more  than  $i,500,  and  advised  her  to  abandon 
the  same  because  of  his  Inability  to  pay  his 
debts,  interest,  taxes,  etc.,  but  defendant,  after 
plaintiff's  abandonment  of  her,  during  eight 
years  of  labor  unassisted  succeeded  in  saving 
the  property  from  foreclosure,  and  reduced  the 
debts  to  about  $4,200,  it  was  not  error  in  de- 
creeing defendant  a  divorce  for  abandonment 
and  awarding  her  the  custody  of  three  minor 
children  to  award  her  ali  of  such  property. 
S.  Same— New  Tbial — Absence  of  Witness 

— Surpeise. 

Where  in  a  suit  for  divorce  no  subpoena 
was  ever  served  on  plaintiff's  son,  and,  though 
it  was  discovered  before  the  trial  that  he  was 
absent,  and  could  not  be  found,  the  fact  was 
not  called  to  the  court's  attention,  nor  any  ap- 
plication made  for  a  continuance  until  after  the 
court  had  disclosed  its  determination  of  the 
matter,  plaintiff  was  not  entitled  to  a  new 
trial  for  accident  and  surprise,  in  that,  though 
the  boy,  who  was  a  material  witness  for  plain- 
tiff, had  been  with  him  until  within  a  few  days 
of  the  trial,  be  had  disappeared,  and  was  sub- 
sequently located  in  another  state  as  a  military 
recruit. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  SI  176,  192.] 

Appeal  from  Superior  Comt,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  Henry  H.  Western  against  Ada 
H.  Western.  From  a  Judgment  In  favor  of 
defendant,  plaintiff  appeals,  and,  he  having 
died  pending  appeal,  the  satne  was  continued 
In  the  name  of  H.  B.  Clemans,  as  executor. 
Affirmed. 

Jacobs  &  Jacobs  and  Walter  S.  Pulton,  for 
appellant.    Smith  &  Cole,  for  respondent 

MOUNT,  C.  J.  This  appeal  Is  from  a  judg- 
ment of  the  lowier  court  denying  a  decree  of 
divorce  to  Henry  H.  Western  and  granting  a 
decree  to  respondent  and  awarding  her  the 
care  and  custody  of  the  minor  children  and 
all  the  property,  which  stood  in  her  name. 
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Sincc^  the  appeal  -waB  taken  the  appellant  has 
died,  and  upon  stipulation  H.  B.  Clemans, 
executor  of  the  last  will  and  testament  of 
the  deceased,  was  substituted  for  the  appel- 
lant. The  complaint,  after  alleging  the  mar- 
riage of  the  parties  In  April,  1882,  and  after 
alleging  that  three  children  had  been  born 
to  them,  viz.,  a  son,  who  Is  20  years  of  age, 
and  two  daughters,  aged  respectively  14  and- 
12  at  the  time  the  action  was  begun,  al- 
leged that  at  the  time  of  the  marriage  the 
plaintiff,  H.  H.  Western,  was  possessed  of 
certain  real  property  as  his  separate  estate; 
that  in  May,  1896,  being  about  to  start  for 
Alaslia,  be  deeded  all  of  his  property,  both 
real  and  personal,  to  his  wife,  In  order  to 
provide  for  her  and  the  family,  and  especial- 
ly to  provide  for  bis  family  in  case  of  bis 
death;  that  there  was  no  other  considera- 
tion for  said  deed;  and  that  at  the  time  the 
deed  was  made  the  value  of  the  property  was 
$20,000,  subject  to  Incumbrances  amounting 
to  less  than  $6,000.  The  complaint  then  al- 
leged that  in  the  years  1900,  1901,  and  1903 
the  respondent  committed  certain  specified 
acts  of  adultery,  and  prayed  for  a  divorce, 
for  the  custody  of  the  minor  children,  and 
for  a  Just  and,  equitable  division  of  the  prop- 
erty. The  answer  of  the  respondent  denied 
that  the  property  was  worth  to  exceed  $10,- 
000,  denied  that  the  property  was  subject 
to  liens  less  than  $6,000,  but  alleged  that 
mortgages  and  Judgment  liens  at  that  time 
amounted  to  $7,500,  and  that  unpaid  bills 
amounted  to  many  hundreds  of  dollars,  and 
denied  the  acts  of  adultery.  For  a  further 
defense  the  answer  averred  that  In  the  year 
1894  respondent,  out  of  her  separate  means, 
advanced  to  plaintiff  the  sum  of  $1,400  in 
consideration  that  he  would  convey  the  real 
estate  to  her  subject  to  the  mortgages  then 
existing,  which  was  done  at  that  time;  that 
In  the  year  1896,  when  by  bad  management 
the  property  had  become  depreciated  in  val- 
ue, and  heavily  incumbered,  and  plaintiff  was 
unable  to  meet  the  interest  charges,  mortga- 
ges maturing,  judgments,  unpaid  taxes,  and 
open  accounts,  he  advised  respondent  that 
they  abandon  the  property,  which  she  refus- 
ed to  do;  that  thereupon  plaintiff  conveyed 
to  respondent  all  of  his  property,  both  real 
and  personal,  and  went  to  Alaska,  leaving 
her  to  her  own  resources,  without  other 
means  of  support;  that  by  her  own  energy 
and  unaided  she  has  since  that  time  paid 
the  taxes,  Judgments,  and  accounts  against 
her  home,  and  reduced  the  mortgage  indebt- 
edness to  the  sum  of  $4,200;  that  in  1896  the 
plaintiff  abandoned  the  respondent  and  her 
children,  and  has  neglected  and  refused  to  re- 
turn to  them,  and  has  provided  nothing  for 
their  support,  although  he  has  been  at  all 
times  a  strong  and  able-bodied  man;  that  for 
three  years  last  past  he  has  been  living  in 
and  about  King  county,  where  the  action  was 
begun;  and  that  respondeat  has  been  at  all 
times  ready  and  willing  to  live  with  him, 
and  has  always  been  a  dutiful,  faithful,  and 


affectionate  wife.  The  answer  prayed  for  a 
decree  of  divorce  and  for  the  care  and  cus- 
tody of  the  children.  The  reply  of  the  plain- 
tiff denied  the  allegations  of  the  answer,  and 
alleged  that  In  the  year  1899  defendant  com- 
menced an  action  for  divorce  upon  the  ground 
of  abandonment  prior  to  that  time;  that 
the  action  was  tried,  and,  upon  the  evidence, 
dismissed  by  the  court;  and  that  respondent 
ought  now  to  be  estopped  from  setting  up  as 
a  ground  of  divorce  a  cause  accruing  prior 
to  that  decree.  Upon  issues  substantially  as 
stated  above  the  cause  came  on  for  trial  on 
the  18th  day  of  May,  1904.  On  the  next  day, 
at  the  conclusion  of  the  evidence,  the  court 
announced  that  there  was  no  sufficient  evi- 
dence to  support  the  allegations  of  adultery 
in  the  complaint,  and  that  the  prayer  of  the 
complaint  would  therefore  be  denied.  The 
court  at  that  time  also  announced  that  the 
allegations  of  the  cross-compIalnt  were  sus- 
tained, and  that  the  prayer  thereof  would  be 
granted.  The  findings  and  decree,  however, 
were  not  signed  until  December  4,  1904,  at 
•which  time  full  findings  and  a  decree  were 
signed  and  entered  in  favor  of  respondent. 
This  appeal  is  prosecuted  from  that  decree. 

We  have  carefully  examined  all  the  evi- 
dence in  the  record,  and  are  satisfied  that 
what  little  evidence  there  is  on  the  part 
of  the  plaintiff  as  to  the  adultery  of  the  re- 
spondent Is  fully  met  and  overcome  by  the 
evidence  on  her  behalf.  The  finding  of  the 
lower  court  is  the  only  one  which  could  have 
been  justly  made  upon  that  issue.  Upon  the 
question  of  abandonment  the  evidence  con- 
clusively shows  that  the  plaintiff  first  left 
the  respondent  in  May,  1896,  and  went  to 
Alaska.  At  that  time  he  transfeicred  all  his 
property  to  his  wife,  subject  to  bis  debts. 
She  was  apparently  willing  that  he  should 
go  to  Alaska,  and  acquiesced  therein.  He 
returned  "in  the  fall  of  the  same  year,  and 
remained  at  home  until  the  spring  of  1898, 
when  he  again  went  to  Alaska.  After  he  had 
been  gone  about  a  year,  respondent  brought 
an  action  in  the  superior  court  of  King  coun- 
ty for  divorce  on  the  ground  of  abandonment. 
She  obtained  service  of  the  summons  by  pub- 
lication. Her  husband  made  no  appearance, 
having  received  no  actual  notice;  but  the 
prosecuting  attorney  of  King  county  appear- 
ed on  behalf  of  the  state,  and  upon  a  bearing 
the  action  was  dismissed.  In  the  fall  of 
1900  the  plaintiff  again  returned  to  the  state 
of  Washington,  but  not  to  bis  home.  Ho 
visited  his  home  but  once  or  twice  during  the 
next  four  years,  and  refused  to  live  with  his 
family,  though  requested  so  to  do,  and  made 
no  provision  for  any  of  them,  and  in  1904 
he  brought  this  action.  These  facts,  we 
think,  make  a  clear  case  of  abandonment  of 
respondent  and  the  children  by  the  plaintiff 
after  tlie  year  1900.  The  finding  of  the  court 
in  this  respect  is  fully  justified. 

Appellant  contends  that,  because  the  trial 
court  awarded  all   the   property  to   the  re- 
spondent, such  award  was  not  a  "Just  andl^ 
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equitable  disposition"  thereof.  At  the  time 
the  plaintiff  first  went  to  Alasl^a  in  1896.  he 
turned  over  all  his  property  tb  his  wife.  This 
property  consisted  of  about  245  acres  qf  land, 
most  of  which  was  fit  only  for  pasture. 
There  were  also  about  42  bead  of  cows,  some 
few  horses,  iand  farming  implements.  All 
this  property  was  leased  for  a  term  of  three 
years  at  the  monthly  rental  of  |115,  with  a 
small  garden  and  bouse  reserved  to  the  re- 
spondent It  Is  not  definitely  shown  by  the 
evidence  what  the  value  of  the  property  was 
at  that  time,  but  It  is  apparently  conceded 
that  it  was  worth  attout  $10,000,  and  that  the 
debts  against  it  amounted  to  more  than  $7,- 
500.  Respondent  testified  that  the  property 
was  In  poor  condition,  and  depreciating  l"n 
value,  and  that  they  were  imable  to  pay 
tbelr  debts  or  the  IntiBrest,  and  that  the 
plaintiff  desired  at  that  time  to  abandon  the 
property  to  the  debts,  and  this  was  not  dis- 
puted by  the  plaintiff.  Respondent  collect- 
ed very  little  from  the  lease,  and  bad  trouble 
with  the  lessors.  Many  of  the  cattle  died, 
or  were  killed  by  officers  because  of  an  in- 
fectious disease.  Tbe  rest  were  sold  for 
the  purpose  of  paying  debts.  Respondent, 
after  eight  years  of  toll  and  hardship,  unas- 
sisted by  her  husband,  succeeded  in  saving 
the  property  from  foreclosure,  and  In  redu- 
cing the  debts  to  about  $4,200  at  the  time  of 
the  trial,  and  in  the  meantime  provided  the 
best  she  could  for  herself  and  minor  chil- 
dren, with  no  assistance  from  her  husband. 
In  view  of  these  facts,  and  of  the  fact  that 
she  was  awarded  the  care  and  custody  of  the 
minor  children,  It  appears  Just  that  she 
should  have  all  the  property  remaining  for 
their  and  her  support. 

There  is  one  other  point  made  on  this  ap- 
peal. After  tbe  court  had  announced  what 
the  decree  would  be,  appellant  filed,  a  motion 
for  a  new  trial  upon  the  ground,  among  oth- 
ers, of  "accident  and  surprise  which  ordinary 
prudence  could  not  have  guarded  against" 
In  support  of  this  motion  afildavlts  were  filed 
showing  that  the  son,  Peter  Western,  was  a 
material  witness  on  behalf  of  his  father; 
that  he  was  with  his  father  almost  daily 
previous  to  the  trial  and  until  within  a  few 
days  of  the  same,  when  he  disappeared,  and 
all  efforts  to  find  him  were  of  no  avail.  He 
was  afterwards  located  in  California,  where 
he  was  detained  as  a  recruit  in  the  United 
States  army.  .  From  California  he  went  to 
tbe  Philippine  Islands  as  a  member  of  the 
Fourteenth  United  States  cavalry.  No  sub- 
poena had  been  served  upon  tbe  boy,  and  no 
continuance  was  aslied  by  reason  of  his  ab- 
sence, and  at  the  close  of  tbe  case  no  mo- 
tion appears  to  have  been  made  of  the  fact 
that  the  plaintiff  relied  upon  the  evidence  of 
the  son,  which  could  not  then  be  had.  But 
the  case  appears  to  have  been  rested  entirely 
upon  the  evidence  then  Introduced.  Three 
uncontradicted  affidavits  were  filed  on  behalf 
of  the  respondent  to  the  effect  that  the  son, 
Peter,  was  In  the  city  of  Seattle  during  the 


ti-ial,  and  did  not  leave  there  for  California 
until  the  next  day  after  the  conclusion  of 
the  trial.  At  any  rate,  we  think  ordinary 
prudence  required  that  a  snbi)oena  should 
have  been  served  upon  the  witness;  or,  when 
It  was  discovered  before  the  trial  that  he  was 
absent,  and  his  testimony  could  not  be  had, 
a  continuance  should  have  been  requested 
upon  a  showing.  These  precautions  having 
been  omitted,  and  no  mention  made  of  the 
absence  of  this  witness  until  after  an  adverse 
decision,  and  the  case  having  been  submit- 
ted on  other  evidence,  appellant  ought  not 
now  to  be  heard  to  complain. 

We  have  considered  this  case  upon  the 
merits,  disregarding  the  fact  that  the  plain- 
tiff is  now  dead,  because  no  question  Is  rais- 
ed upon  that  point  either  in  the  briefs  or  on 
the  oral  argument,  and  because  property  in- 
terests are  involved  depending  upon  the  de- 
wee. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

ROOT,  FUUiERTON,  and  HADLEX,  JJ., 
concur. 

RUDKIN,  J.  I  concur  in  the  result,  but 
think  the  appeal  should  have  been  dismiss- 
ed. The  marriage  has  been  dissolved  by 
death  since  the  appeal  was  prosecuted,  and 
it  is  an  idle  formality  to  either  affirm  or  re- 
verse the  decree  of  divorce.  It  also  appears 
that  all  the  property  in  controversy  was  the 
separate  property  of  the  wife.  The  right  of 
the  husband  to  have  a  portion  of  such  prop- 
erty awarded  to  him  upon  the  granting  of  a 
divorce  Is  personal  to  himself  and  dies  with 
him.  It  is  not  subject  to  his  testamentS^y 
disposition  and  will  not  pass  to  bis  heirs  or 
personal  representatives  by  operation  of  law. 
The  executor,  therefore,  has  no  interest  in 
the  litigation  and  should  not  be  permitted 
to  prosecute  or  continue  the  appeal. 

CROW,  J.  I  concur  in  what  has  been  said 
by  RUDKIN,  J. 

(39  Wasb.  299) 
GLOBE  NAVIGATION  CO.,  Limited,  v.  MA- 
RYLAND CASUALTY  CO. 
(Supreme  Court  of  Washington.     July  24, 
1905.) 

1.  iNnEMNiTT  Bonds— Action  Against  In- 
suBED  —  Cause  ojt  Action  not  Within 
Tbbms  or  Bond— Expenses  of  Dkfensb— 
Extent  of  Liability. 

Defendant,  by  an  indemnity  policy,  agreed 
to  indemnify  plaintiff-  navigation  company 
against  damages  for  injuries  accidentally  suf- 
fered by  any  employe  of  plaintiff  about  its  ves- 
.sels,  from  the  operation  tliereof,  and  caused  by 
plaintiffs  negligence,  defendant  being  obliged 
to  defend  any  suoii  action  against  plaintiff. 
Held,  that  where  a  libel  against  plaintiSTs  vessel 
was  based  on  a  claim  for  damages  from  its  neg- 
ligent operation,  and  also  from  failure  to  supply 
libelant  witli  proper  surgical  treatment  after  in- 
jury, defendant  was  liable  for  the  whole  expenses 
of  the  defense,  though  under  the  policy  it  was 
not  liable  for  damage^  i^irj^^unt  of  failure  to 
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(nmish  sargical  treatment,  the  record  not  dis- 
closing that  the  amount  expended  was  not  nec- 
essary to  establish  the  defense  defendant  was 
bound  to  make. 

2.  Sake— Knowxedge  of  the  Facts— Estop- 
pel. 

The  attorneys  for  the  defense  in  the  ad- 
miralty suit,  wliile  nominally  representing  plain- 
tiff, were  in  fact  .defendant's  attorneys  and 
agents.  After  judgment  for  libelant,  an  appeal 
taken  by  plaintiff  under  defendant's  advice  was 
abandoned  at  the  instance  of  the  latter,  who 
agreed  to  reimburse  plaintiff  the  amount  of  the 
judgment  thereupon  paid  by  it.  No  fraud  or  at- 
tempt to  mislead  defendant,  who  had  a  copy  of. 
the  libel,  was  shown.  Held  that,  though  the  judg- 
ment against  plaintiff  was  not  based  on  negli- 
gence in  the  operation  of  the  vessel,  but  on 
failure  to  provide  proper  medical  assistance, 
defendant  was  estopped  to  set  uj)  ignorance  of 
the  facts  exempting  it  fpom  liability,  and  was 
liable  for  the  amount  of  the  judgment  and  the 
subsequently  incurred  costs. 

3.  Same   —  Gboss   ob  Inexcusable  Negli- 
gence. 

By  failing  to  possess  itself  of  knowledge 
held  by  its  attorneys  as  to  the  facts  of  the  li- 
bel suit,  and  in  nes-ertheless  assuming  to  in- 
struct plaintiff  In  the  matter,  knowing  that  the 
latter  relied  on  Its  instructions,  defendant  was 
estopped  to  set  up,  ignorance  of  such  facts. 

4.  Sauk— BioHT  of  Appeal. 

As  plaintiff  was  induced  by  defendants 
conduct  to  abandon  its  appeal,  defendant  would 
not  be  heard  to  say  that  plaintiff  was  not 
prejudiced  because  of  mere  absence  of  a  posi- 
tive demonstration  that  the  judgment  would 
have  been  reversed  on  appeal. 

5.  Same— Intent  to  Mislead. 

Conduct  creating  an  estoppel  may  be  with- 
out an  intention  to  deceive  or  mislead,  if  such 
as  to  induce  a  reasonable  man  to  act  on  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dij.  Estoppel,  !  126.] 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  .Tudge. 

Action  by  the  Globe  Navigation  Company 
Against  tbe  Maryland  Casualty  Comp&ny. 
Judgment  (or  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Graves,  Palmer,  Brown  &  Murphy,  for  ap- 
pellant   H.  R.  CUse,  for  respondent. 

HADLEY,  J.  This  is  a  suit  upon  an  In- 
demnity bond.  The  plaintiff  Is  the  owner  of 
vessels  plying  the  waters  of  the  Pacific  Ocean. 
Among  vessels  so  owned  and  operated  is  a 
certain  schooner  called  the  "Willis  A.  Hold- 
en."  The  defendant,  for  a  valuable  consid- 
eration, executed  and  delivered  to  plaintiff  its 
certain  policy  of  indemnity,  whereby  it 
agreed  to  indemnify  the  plaintiff  against  loss 
for  damages  on  account  of  bodily  Injuries  ac- 
cidentally suffered  by  any  employ^  of  plain- 
tiff while  on  duty  on  or  about  its  vessels, 
caused  by  the  negligence  of  the  assured  and 
resulting  from  the  operation  of  its  vessels. 
The  schooner  above  mentioned  was  engaged 
in  a  voyage  from  Newcastle,  in  New  South 
Wales,  to  the  Pacific  Coast  of  the  United 
States,  by  one  or  more  ports  in  the  territory 
of  Hawaii;  and  on  board  of  said  vessel  was 
a  certain  seaman  named  Donovan,  who  was 
by  the  captain  of  said  schooner  regularly 
employed  as  second  mate  during  said  voy- 
age.  While  in  the  performance  of  his  duties, 


on  or  about  Septetobw  24, 1903,  he  met  with 
an  accident  on  board  the  schooner,  whereby 
he  suffered  certain  Injuries.  On  account  of 
said  injuries  said  Donovan,  on  or  about  Oc- 
tober 23,  1908,  In  the  District  Court  of  the 
United  States  for  the  District  of  Hawaii, 
caused  a  certain  libel  and  citation  to  issue 
out  of  said  court  against  said  schooner, 
claiming  damages  ,in  the  sum  of  $10,000. 
The  schooner  was,  by  the  marshal  of  said 
district,  seized  and  detained  until  such  time 
as  it  was  released  by  reason  of  tbe  (act  that 
the  master.  In  behalf  of  this  plaintiff,  gave 
bond  in  the  sum  of  $10,000  with  tbe  United 
States  Fidelity  &  Guaranty  Company  as  sure- 
ty. The  complaint  avers  that  upon  the  sei- 
zure of  the  schooner  the  plaintiff  advised  the 
defendant  thereof,  and  that  at  the  request  of 
defendant  plaintiff  procured  said  bond  for 
release,  for  which  defendant  agreed  to  pay; 
that  plaintiff  sent  to  defendant  copies  of  the 
libel  and  proceedings  in  said  action,  and  at 
Its  request  employed  attorneys  to  defend  the 
libel,  and  caused  an  answer  to  be  filed,  de- 
nying the  llabiUty  of  this  plaintiff  for  any 
damages  whatsoever  in  the  premises;  that 
plaintiff  took  such  other  steps  as  were  re- 
quested and  advised  by  the  defendant,  the 
latter  at  all  times  agreeing  to  bear  the  ex- 
pense of  said  defense,  and  to  pay  all  charges 
Incurred  therein;  that  thereafter  such  pro- 
ceedings were  had  in  said  action  that  said 
Donovan  obtained  a  judgment  against  this 
plaintiff  in  the  sum  of  $800;  that  upon  the 
entry  of  said  judgment  the  plaintiff  at  once 
advised  the  defendant  thereof,  and  the  lat- 
ter Instructed  that  an  appeal  should  be  tak- 
en to  the  proper  court,  whereupon  the  plain-  % 
tiff  took  *he  necessary  steps  and  incurred  the 
necessary  expense  to  perfect  said  appeal; 
that  thereafter  the  defendant  Instructed  the 
plaintiff  to  abandon  the  appeal,  and  then 
agreed  with  plaintiff  to  pay  the  said  judg- 
ment; that  tbe  plaintiff,  relying  upon  said 
instruction  and  promise.  Instructed  the  at- 
torneys in  charge  of  the  defense  in  tbe  ac- 
tion to  abandon  the  appeal,  and  that  the 
same  was  accordingly  done;  that  thereafter 
the  defendant,  without  cause,  and  unwar- 
rantedly,  refused  to  pay  the  judgment,  and 
still  so  refuses;  that  plaintiff  was  compelled 
to  pay  the  Judgment,  amounting,  with  costs, 
to  $881.45,  and  that  plaintiff  also  necessarily 
incurred  other  exi>en8e  in  the  defense  of  the 
action,  including  witness  fees,  attorney's 
fees,  costs  of  appeal,  and  other  posts  in  the 
sum  of  $675.64.  Judgment  is  demanded  for 
the  total  sum  of  $1,556-99. 

The  defendant  answered  that  the  said  Unit- 
ed States  District  Com*t  rendered  a  decision 
in  said  cause,  wherein  it  found  that  the 
owner  of  tbe  schooner,  the  plaintiff  herein, 
and  its  agents  in  control  thereof,  were  not 
guilty  of  any  negligence  in  the  operation  of 
the  vessel  rendering  the  owner  liable  to  said 
Donovan;  but  that  the  court  further  found 
that   the   owner   failed   to   provide  suitable 

medical  assistance  for  said  seaman  after  his 
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Injury,  and  that  for  this  reason  only  It  caus- 
ed the  said  Judgment  to  be  rendered  against 
the  schooner  and  her  tackle;  'that  the  obli- 
gation upon  which  the  judgment  was  based 
was  one  growing  out  of  the  implied  maritime 
contract  of  employment,  and  was  not  on  ac- 
count of  any  damages  occasioned  by  the  neg- 
ligent operation  of  the  vessel,  which  subject 
was  alone  covered  by  the  policy  of  indem- 
nity. The  answer  further  avers  that  all, of 
the  directions  and  requests  made  by  the  de- 
fendant to  the  plaintiff  with  regard  to  the 
bond  for  releasing  the  schooner  and  as  to 
prosecutihg  a  defense  were  made  solely  upon 
the  representations  made  by  plaintiff  to  de- 
fendant that  the  former  was  being  sded  on 
account  of  damages  alleged  to  have  been  oc- 
casioned by  the  "negligent  acts  of  those  ir 
charge  of  the  schooner  and  connected  with 
its  operation;  that  all  directions  given  wi|}i 
regard  to  taking  an  appeal  and  making  a 
settlement  after  judgment  were  given  solely 
by  reason  of  information  from  the  plaintiff 
to  the  foregoing  effect;  that  as  soon  as  the 
defendant  ascertained  that  the  judgment 
was  given  solely  on  account  of  the  violation 
by  plaintiff  of  Its  maritime  contract  to  fur- 
nish Donovan  with  suitable  medical  attend- 
ance, It  informed  plaintiff  that  it  would  nei- 
ther pay  the  judgment  nor  be  In  any  way  re- 
sponsible by  reason  thereof;  that,  if  the 
plaintiff  had  informed  defendant  at  the  time 
of  the  rendition  of  the  judgment  of  the  true 
nature  thereof,  it  would  have  disclaimed  any 
liability,  and  would  neither  have  said  nor 
done  anything  regarding  an  appeal,  a  settle- 
ment, or  other  disposition  of  the  case.  The 
plaintiff  replied  that,  because  of  the  matters 
alleged  in  the  complatat,  the  defendant  is 
estopped  from  setting  up  or  offerhig  in  evi- 
dence any  of  the  matters  set  up  in  the  af- 
firmative defense.  It  was  stipulated  that  the 
cause  should  be  tried  before  the  court  with- 
out a  jury,  and  upon  an  agreed  statement  of 
facts.  It  was  so  tried,  and  the  court  made 
findings  of  facts  and  conclusions  of  law  and 
entered  judgment  in  favor  of  the  plaintiff 
for  the  full  sum  demanded.  The  defendant 
has  appealed. 

There  are  no  exceptions  to  the  findings  of 
facts,  and  the  errors  assigned  relate  wholly 
to  the  court's- conclusion  from  the  facts  that 
appellant  is  estopped  to  deny  its  liability. 
The  court  found  that  the  libel  filed  in  said 
district  court  was  based  upon  an  alleged 
claim  for  damages  growing  out  of  the  negli- 
gent operation  of  the  vessel,  and  also  from 
failure  to  supply  the  libelant  with  proper 
surgical  treatment;  that  both  appellant  and 
respondent  had  in  their  possession  copies  of 
the  libel,  and  both  knew  that  the  libelant 
claimed  diimages  for  negligence  of  operation, 
and  also  for  hrencli  of  the  maritime  con- 
tract; that  under  the  libel,  being  In  part 
for  per.sonal  injuries  accidentally  suffered 
through  alleged  negligence,  the  appellant  was 
obligated  by  its  policy  of  indemnity  to  de- 
fend the  action.    The  facts  with  regard  to 


the  seizure  of  the  vessel  and  the  employment 
of  counsel  at  appellant's  request  to  defend 
against  the  libel  are  fouhd  substantially  as 
alleged  in  the  complaint  and  as  above  set 
forth.  The  nature  of  the  decision  and  judg- 
ment rendered  by  the  admiralty  court  are 
found  to  have  been  as  alleged  in  the  answer 
and  set  out  above.  The  facts  CMiceming  ap- 
pellant's instructions  to  the  respondent  to 
appeal  from  the  judgment,  to  thereafter 
withdraw  the  appeal,  accompanied  with  the 
promise  by  appellant  to  pay  the  judgment, 
the  subsequent  refusal  to  pay,  and  the  ex- 
pense incident  to  the  defense  and  appeal,  are 
all  found  as  alleged  in  the  complaint  and  as 
above  stated.  It  is  found  that  the  attorneys 
for  the  defense  in  the  libel  suit,  while  nom- 
inally representing  this  respondent,  were  in 
truth  and  in  fact  defending  said  libel  as  the 
attorneys  and  agents  for  this  appellant.  It 
is  further  found  that  the  respondent  has  at 
all  times  acted  in  good  faith  in  giving  to  ap- 
pellant all  information  in  its  possession  per- 
taining to  said  action  in  Hawaii,  and  that 
neither  party  to  this  action,  save  by  the 
knowledge  possessed  by  the  attorneys  in 
Hawaii,  knew  upon  what  ground  alleged  in 
the  libel  the  said  District  Court  had  given 
judgment;  but  that,  notwithstanding  this, 
the  appellant  instructed  the  respondent  to 
abandon' the  appeal,  and  stated  without  qual- 
ification or  condition  that  it  would  pay  the 
judgment. 

Appellant  admits  that  it  was  under  the  ob- 
ligation to  defend  against  the  libel  as  far  as 
the  same  had  to  do  with  negligenfle  In  the 
navigation  of  the  schooner,  and  that  It  was 
liable  for  any  damages  that  might  be  recov- 
ered as  the  consequence  of  such  neglect  It 
admits  its  liability  for  at  least  a  portion  of 
the  expense  of  making  the  defense,  but  ar- 
gues that  it  is  not  liable  for  the  whole 
thereof,  for  the  reason  that  under  its  policy 
of  indemnity  It  was  not  obligated  to  pay 
damages  that  might  be  recovered  under  one 
ground  alleged  in  the  libel,  and  which  the 
defense  necessarily  resisted.  The  defense 
was,  however,  necessary  for  appellant's  own 
protection.  Its  contract  of  indemnity  requir- 
ed that  it  should  defend  the  action  at  its 
own  expense,  and  the  court  found  that  the 
amount  was  properly  and  necessarily  ex- 
pended in  the  defense  and  at  appellant's  re- 
quest The  defense  may  have  incidentally 
Included  a  ground  that  appellant  was  not 
obliged  to  urge,  but  the  record  fails  to  dis- 
close that  the  amount  expended  was  not  nec- 
essary to  establish  the  defense  which  appel- 
lant was  bound  to  make.  Without  consider- 
ing at  this  time  the  items  of  expense  incur- 
red after  judgment  by  way  of  appeal  and 
otherwise,  we  think  appellant  is  liable  under 
its  contract  of  indemnity  for  the  remaining 
items,  they  having  been  Incurred  in  the  de- 
fense of  the  action. 

Referring  now  to  the  principal  contention 
In  the  case,  which  concerns  appellant's  lia- 
bility  for  the  amoup^g<.f  ^^^w^a^^gipent. 
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It  appears  that  the  parties  themselves  have 
stipulated  that  both  acted  in  good  faith,  by 
which  It  is  understood  that  neither  one  at- 
tempted to  deceive  the  other.  It  is  also 
established  that  respondent  withdrew  its 
appeal  and  paid  the  Judgment  at  appel-  . 
lant's  request,  relying  upon  the  promise  of 
the  latter  to  reimburse  It,  and  that  other- 
wise the  appeal  would  have  been  prosecuted. 
Appellant  contends  that  it  acted  In  the  prem- 
ises without  actual  knowledge  of  the  true 
nature  of  the  Judgment,  and  under  the  be- 
lief that  It  was  such  a  Judgment  as  would 
establish  appellant's  IlaUllty  to  respondent. 
It  argues  that  all  the  Information  It  possess- 
ed came  to  it  from  respondent,  and  that,  al- 
though the  latter  did  not  willfully  deceive 
It,  yet.  Inasmuch  as  respondent  was  without 
knowledge  of  the  true  nature  of  the  Judg- 
ment, it  failed  to  advise  appellant  thereof, 
but  that  It  was  the  duty  of  the  former  to 
so  advise  the  latter.  It  Is  therefore  estab- 
lished that  respondent  made  no  attempt  to 
mislead  appellant  It  Is  also  a  fact  that  ap- 
pellant was  obligated  to  defend  the  action 
at  its  own  expense,  and  that  it  did  do  so.  It 
therefore  became  its  duty  to  know  the  re- 
sult of  the  defense  It  had  prosecuted.  It 
had  a  copy  of  the  libel,  and  knew  that  a 
Judgment  was  sought  for  breach  of  the  mar- 
itinte  contract  as  well  as  upon  the  other 
ground.  We  have  also  seen  that  the  court 
specifically  found  that  the  attorneys  who  con- 
ducted the  defense  were  the  attorneys  and 
agents  of  appellant.  The  knowledge  of  the 
attorneys,  therefore,  became  the  knowledge 
of  appellant,  and  the  latter  must  be  bound 
by  it,  especially  in  the  absence  of  fraud  or 
attempt  on  respondent's  part  to  mislead. 
The  correspondence  concerning  the  matter 
was  conducted  by  cable  and  mall  between 
Honolulu  and  Seattle,  and  between  agents 
of  the  respective  parties  in  Seattle,  together 
with  communications  sent  from  Seattle  to 
appellant's  home  office  in  Baltimore.  No 
reason  appears  why  appellant  did  not  seek 
information  as  to  the  true  nature  of  the  Judg- 
ment through  the  same  medium  of  commu- 
nication, which  It  Is  manifest  It  might  have 
done  either  from  Seattle  or  Baltimore.  Fur- 
thermore, it  does  not  appear  that  respondent 
knew  at  the  time  it  received  instructions 
to  withdraw  the  appeal  that  appellant  had 
not  availed  Itself  of  such  means  of  full  in- 
formation. Ttie  instruction  was  uncondi- 
tional that  the  appeal  should  be  abandoned, 
accompanied  with  an  unconditional  promise 
to  pay  the  Judgment.  Under  all  the  cir- 
cumstances it  would  seem  that  respondent 
was  justified  in  assuming  that  appellant  had 
fully  advised  itself  as  to  Its  liability,  and 
that,  being  satisfied,  it  preferred  to  pay  the 
Judgment  rather  than  continue  the  litiga- 
Uon. 

Appellant  argues  that,  since  It  acted  un- 
der an  honest  mistake,  without  full  knowl- 
edge of  the  facts,  there  can  therefore  be  no 
estoppeL    Many  authorities  are  cited  to  the 


efFect  that  estoppel  must  be  based  upon  full 
knowledge  of  the  facts  on  the  part  of  the 
party  to  be  estopped.  What  we  have  said 
indicates  our  view  that  under  all  the  cir- 
cumstances appellant  was  legally  chargeable 
with  knowledge  of  the  true  facts.  It  is  -also 
an  element  of  the  principle  urged  by  appel- 
lant that  ignorance  of  the  facts  must  not 
result  from  gross  or  inexcusable  negligence. 
Appellant  cites  and  quotes  the  following: 
"It  may  be  stated  as  a  general  rule  that  the 
representation  or  concealment  relied  on  to 
sustain  an  estoppel  must  have  been  oftade 
with  full  knowledge  of  the  facts  by  the  party 
to  be  estopped,  imless  his  ignorance  was  tlie 
residt  of  gross  negligence  or  otherwise  in- 
volves gross  culpability."  11  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  433.  Under  the  above- 
stated  rule,  and  in  view  of  the  circumstan- 
ces, it  is  manifest  that  appellant  was  under 
the  reasonable  obligation  to  ascertain  the 
facts,  and  that  it  could  reasonably  have 
learned  them  from  the  attorneys  who  con- 
ducted the  very  defense  it  had  directed. 
When  it  failed  to  possess  itself  of  the  knowl- 
edge held  by  its  own  attorneys,  and  yet  as- 
sumed to  instruct  respondent,  knowing  that 
the  latter  relied  thereon,  it  was  certainly 
neglectful  in  more  than  an  ordinary  degree.* 
"  'Negligence'  has  been  defined  to  be  'the 
omission  to  do  something  which  a  reasonable 
man,  guided  by  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  af- 
fairs, would  do,  or  doing  something  which  a 
prudent  and  reasonable  man  would  not  do. 
It  must  be  determined  In  all  cases  by  refer- 
ence to  the  situation  and  knowledge  of  the 
parties  and  all  the  attendant  circumstances. 
What  would  be  extreme  care  under  one  con- 
dition of  knowledge  and  one  state  of  circum- 
stances would  be  gross  negligence-  with  dif- 
ferent knowledge  and  In  changed  circum- 
stances. The  law  is  reasonable  in  its  judg- 
ments in  this  respect  It  does  not  charge 
culiiable  negligence  upon  any  one  who  takes 
the  usual  precautions  against  accident  which 
careful  and  prudent  men  are  accustomed  to 
take  under  similar  circumstances."  The  Ni- 
troglycerine Case,  15  Wall.  (U.  S.)  524,  21  L. 
Ed.  206. 

It  is  said  that  appellant  had  no  Intention 
to  deceive  or  mislead  respondent.  But  such 
an  intent  Is  not  a  necessary  attendant  of 
estoppel.  The  conduct  creating  the  estop- 
pel may  be  without  such  intention  if  it  is 
such  as  to  induce  a  reasonable  man  to  act 
upon  it  11  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  p.  431.  Decisions  ft-om  many  states 
are  cited  by  the  textwriter  in  suKwrt  of 
the  above  proposition.  "It  is  not  necessary 
to  an  equitable  estoppel  that  the  party 
should  design  to  mislead.  It  Is  enough  that 
the  act  was  calculated  to  mislead,  and  ac- 
tually did  mislead,  the  defendants,  while 
acting  In  good-  faith,  and  with  reasonable 
care  and  diligence,  and  that  thereby  they 
might  be  placed  In  a  position  which  would 
compel  them  to  pay  a  ^eip^Sjg<|j^<^,g>CTj^ 
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bad  every  reason  to  expect  was  canceled  and 
discharged."  Blair  v.  Walt,  69  N.  X.  113. 
See,  also,  Moore  v.  Brownfleld,  10  Wash. 
439,  39  Pac.  113;  Continental  National  Bank 
T.  Natl.  Bank  of  Commonwealtb,  60  N.  Y. 
575;  Wallerlch  v.  Smith  Co.,  97  Iowa,  308, 
6«  N.  W.  184;  Patterson  v.  Hitchcock,  8 
Colo.  533;  Sullivan  v.  Colby,  71  Fed.  460, 
18  C.  C.  A.  193;  Morgan  v.  Railroad  Co.,  96 
U.  S.  716.  24  L.  Ed.  743;  Swain  v.  Seamens, 
9  Wall.  (U.  S.)  254,  19  L.  Ed.  554. 

It  Is  further  argued  that  the  parties  stood 
upon  equal  footing — ^that  they  possessed 
equal  knowledge  as  to  the  facts,  and  that  In 
such  case  estoppel  dpes  not  arise.  It  is  true 
respondent  hurriedly  employed  attorneys  in 
Honolulu  to  protect  the  vessel  against  the 
libel  soon  after  it  was  seized.  But  appel- 
lant directed  that  the  same  attorneys  should 
be  employed  in  Its  behalf  to  conduct  the  de- 
fense, the  burden  of  which  it  thereafter  as- 
sumed. From  that  time,  as  the  court  found, 
while  the  attorneys  nominally  represented 
respondent,  yet  they  actually  represented  ap- 
pellant Under  such  circumstances  we  tliink 
it  should  not  be  said  that  the  parties  were 
equally  chargeable  with  knowledge.  The 
duty  of  making  the  defense  was  cast  ui>on 
-appellant  It  undertook  the  defense  through 
attorneys  it  deliberately  selected.  It  there- 
fore became  its  duty  to  lae  advised  as  to  the 
full  result  ResiMndent  was  not  under  the 
Immediate  duty  to  know  the  result  as  to  ap- 
pellant's liability,  since  the  latter,  by  its 
contract  of  indemnity,  had  agreed  to  prose- 
cute the  defense.  If  the  result  established 
that  appellant  was  not  liable,  then  it  should 
have  been  careful  to'  so  inform  respondent 
before  it  permitted  the  latter  to  act  under  a 
misapprehension. 

It  is  insisted  that  estoppel  does  not  arise 
unless  it  is  shown  that  respondent  has  been 
actually  prejudiced,  and  tliat  it  does  not  ap- 
pear that  the  judgment  of  the  Hawaiian 
court  was  wrong,  and  would  have  been  re- 
versed on  appeal.  That  is  a  matter  this 
court  calmot  determine.  This  is  not  the  re- 
viewing court  and  the  full  record  of  the 
trial  is  not  here,  so  that  we  may  even  prop- 
erly form  an  opinion  asvto  whether  there 
was  reversible  error.  Respondent  offers  In 
this  court  both  argument  and  authority  in 
support  of  its  contention  that  it  would  have 
been  able  to  secure  a  reversal  of  the  judg- 
ment, but  as. that  question  is  not  for  us,  we 
have  not  examined  it  It  is  said  by  appel- 
lant that  the  presumption  must  l>e  that  the 
judgment  was  correct,  and  that  respondent 
has  not  even  alleged  to  the  contrary  in  Its 
complaint  in  this  action.  It  may  be  true 
that  such  a  presumption  prevails  as  a  gen- 
eral legal  proposition,  but  the  same  may  be 
said  as  to  any  judgment  from  which  an  ap- 
peal has  been  taken,  and  yet  the  right  of 
apiveal  is  a  valuable  right  and,  when  taken. 
It  is  in  itself  a  direct  attack  upon  the  judg- 
ment as  having  been  erroneously  entered. 
It  is  fully  shown  by  this  complaint  that  the 


initiatory  steps  for  an  appeal  woe  duly 
taken.  A  statutory  right  of  appeal  is  an  at>- 
solute  one,  and  does  not  depend  on  the  mer- 
its of  the-'canse  below.  Vol.  2,  Enc.  PI.  & 
Pr.  21;  McCreary  v.  Rogers,  35  Ark.  298; 
Hewlett  V.  Shaw,  "9  Mich.  346;  Ware  v.  Mc- 
Donald, 62  Ala.  81;  State  ex  rei.  Boutte  v. 
Judge,  etc.,  28  La.  Ann.  547.  The  respondent 
therefore  tiad  the  al)eolute  right  to  ttave  the 
cause  reviewed  on  appeal.  It  was  induced 
to  abandon  that  right  by  the  conduct  of  ap- 
pellant, and  the  latter  should  not  now  t>e 
heard  to  say  that  respondent  was  not  preju- 
diced because  of  mene  absence  of  a  positive 
I  demonstration  that  it  would  liave  secured  a 
reversal  on  appeal.  No  one  except  tlie  In- 
finite Mind  can  determine  tliat  question  t6  a 
certainty  at  this  time.  Not  even  the  court 
that  would  have  reviewed  the  case  can  now 
know  whether  in  its  view  reversible  error 
would  have  appeared  or  not  But  the  cer- 
tain fact  does  appear  that  by  reason  of  ap- 
pellant's conduct  respondent  did  not  liave 
the  benefit  of  the  wisdom  and  experience 
of  the  learned  judges  of  the  appellate  tri- 
bunal, the  United  States  Circuit  Court  of 
Appeals.  We  therefore  think  appellant  is 
now  estopped  to  deny  its  liability  to  pay  as 
it  promised,  which  included  both  the  amount 
of  the  judgment  and  the  subsequently  Incur- 
red costs.  Its  liability  upon  the  first  branch 
of  tile  case  discussed,  viz.,  for  the  costs  of 
the  former  defense,  having  been  determined, 
tbe  judgment  is  in  all  things  affirmed. 

MOUNT,  C.  J.,  and  RUDKIN,  FULLER- 
TON,  and  CROW,  JJ.,  concur.  ROOT,  J, 
being  disqualified,  took  no  part 


(39  Wash.  3») 

COATS  V.  SEATTLE  ELECTRIC  CO. 

(Supreme  Court  of  Washington.     July  29, 
1905.) 

Stbeet  ^ailboaos— Persons  on  Track— In- 

JUEIES— CONTBIBUTOBT   NEQLIGENCK. 

Where  plaintiff,  while  driving  on  defend- 
ant's street  railway  track,  in  order  to  avoid  a 
car  coming  toward  him,  deliberately  crossed 
over  to  the  opposite  track  in  front  of  a  car 
he  had  seen  approaching  from  the  rear,  with- 
out looking  to  see  where  such  car  was,  and,  if 
he  had  looked,  he  would  have  seen  that  it  was 
upon  him,  and  he  was  struck  and  injured  there- 
by, he  was  guilty  of  such  contributory  negli- 
gence as  precluded  a  recovery. 

[BM.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  (i  214,  215.] 

Appeal  from  Superior  Court,  Elng  County; 
George  E.  Morris,  Judge. 

Action  by  Arthur  W.  Coats  against  the 
Seattle  Electric  Company.  From  a  judg- 
ment in  favor  of  defendant  plaintiff  ap- 
peals.   Affirmed. 

Wooten  &  Welch,  for  appellant  Hughes, 
McHIcken,  Dovell  &  Ramsey,  for  respondent 

MOUNT,  C.  J.  Action  for  personal  in- 
juries.   The  plaintiff  was  nonsuited  below 
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on  motion  of  the  defendant  at  tbe  close  of 
plalntUTs  evidence.  The  facts,  as  shown  by 
the  record,  are  substantially  as  follows:  The 
respondent  operates  a  double  line  of  street 
railway  on  Jackson  street  In  the  city  of  Seat- 
tle. This  street  runs  east  and  west,  and 
was  paved  with  lumber  between  the  outer 
rails  of  the  two  tracks.  The  remainder  of 
the  street  on  each  side  of  tbe  railway  line 
was  very  muddy,  almost  impassable,  so  that 
teams  traveling  along  the  street  used  tbe 
portion  occupied  by  the  railway.  .  On  the 
evening  of  December  14,  1903,  at  about  6:30 
o'clock,  the  appellant  was  driving  an  ex- 
press wagon,  drawn  by  one  horse,  east  on 
this  street  between  Twentieth  and  Twenty- 
First  avenues.  He  was  following  tbe  line  of 
track  on  tbe  north,  or  left-hand,  side  of 
the  street  Just  as  he  passed  Twentieth 
avenue,  he  saw  a  car  coming  toward  him 
from  tbe  east  on  the  track  on  which  he  was 
traveling.  He  looked  back,  and  saw  another 
car  coming  behind  him,  on  the  south,  or 
right-hand,  track.  This  last-mentioned  car 
was  50  or  60  yards  away.  The  distance  of 
the  car  in  front  is  not  mentioned,  bat  plain- 
tlfT  says:  "I  had  to  get  out  of  the  way,  and 
when  1  saw  it  on  the  track,  and  Just  as  I 
bad  pulled  out  onto  tbe  other  track,  why, 
the  other  one  struck  me,  and  I  don't  remem- 
ber anything  about  it"  The  night  was  very 
dark,  but  there  were  street  lights  at  the 
street  Intersections.  Appellant  bad  used  this 
street  before,  and  bad  always  driven  on 
the  street  car  tracks.  He  was  about  one- 
third  of  the  way  between  Twentieth  and 
Twenty-First  avenues  when  he  turned  to 
cross  tbe  track.  At  the  time  be  turned  to 
cross  tbe  track  be  did  not  look  to  see  where 
the  car  was  which  was  coming  behind  him. 
This  car  struck  bis  wagon  In  the  rear,  and 
injured  the  appellant  quite  severely.  Appel- 
lant heard  no  bells  or  gongs  sounded.  Tbe 
appellant  was  the  only  witness  who  testi- 
fied as  to  the  manner  in  which  tbe  accident 
occurred.  One  witness,  who'  was  a  passen- 
ger on  the  car  which  caused  tbe  Injiu^,  and 
who  was  standing  on  the  rear  platform,  stat- 
ed that  the  car  was  running  at  tbe  time  not 
less  than  23  miles  per  hour,  and  that  be 
beard  no  bell  sounded.  Another  witness, 
who  was  on  the  same  car,  said  the  car  was 
running  very  fast — faster  than  usual — and 
there  was  no  gong  sounded.  Tbe  whole  of 
the  evidence  upon  the  question  of  negli- 
gence of  respondent  Is  very  slight;  but  as- 
suming, for  tbe  purposes  of  this  case,  that 
there  -was  sufficient  to  go  to  the  Jury  be- 
cause of  tbe  excessive  rate  of  speed  of  the 
car  and  because  no  bells  were  sounded,  yet 
the  appellant's  own  evidence  shows  clearly 
and  beyond  question  that  be  was  grossly 
negligent  in  driving  bis  horse  and  wagon 
directly  In  front  of  the  car  which  Injured 
him.  He  knew  tbe  car  was  coming  from 
behind,  and  was  near  to  him,  yet  he  did  not 
look  to  see  where  it  was,  and  Just  as  he  pull- 
ed onto  the  track,  and  before  he  had  time 


to  get  otr,  it  struck  his  wagon.  If  he  bad 
looked,  he  could  have  seen  that  tbe  car  was 
upon  htm,  and  that  he  could  not  cross  .tbe 
track  to  the  right'  without  imminent  dan- 
ger. This  case  is  substantially  the  same  as 
Criss  V.  Seattle  BUectric  Co.  (Wash.)  80  Pac. 
52S.  The-  lower  court  properly  directed  a 
nonsuit. 
Tbe  Judgment  is  affirmed. 

CROW,  EUDKIN,  FULLBRTON,  HAD- 
LEY,  and  ROOT,  JJ.,  concur. 

(39  Wash.  323) 

STRATTON  et  al.  v.  0.  H.  NICHOLS  LUM- 
BER CO.  et  al. 
(Supreme  Court  of  Washington.     Jnly  27, 
1905.) 

1.  Tbiax  —  Misconduct  of  Cotjnsbl  —  Im- 
PBOPEB  Remarks. 

In  an  action  for' injuries  to  a  servant,  the 
action  of  plaintiffs'  attorney,  in  injecting  into 
the  examination  of  jurors  and  witnesses  state- 
ments indicating  that  defendant  was  insured  in 
a  casualty  company,  was  snch  misconduct  as 
to  require  a  reversal. 

2.  Same. 

The  action  of  plaintiffs'  attorney,  in  con- 
tinuously making  statements  of  fact,  such  as 
that  it  was  customary  to  box  machinery,  over 
defendant's  objection,  and  in  disregard  of  the 
rulings  of  the  court,  was  improper,  and  preju- 
dicial conduct. 

3.  Masteb  and  Sebvanx— Injuries  to  Sebv- 
ANT  —  Pboximate  Cause  —  Necessity  of 
Showing. 

In  an  action  for  the  death  of  a  servant,  a 
verdict  for  plaintiffs  could  not  be  sustained 
where  there  was  no  witness  to  the  accident, 
and  it  was  not  shown  how  the  servant  came 
in  contact  with  the  machinery  which  caught 
and  killed  him,  and  no  explanation  could  be 
given  of  the  accident  except  by  speculation,  sur- 
mise, or  guess. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  §  955.] 

4.  Same— Answers  to  Intebbooatobies — In- 
consistency WITH  VEBDICT. 

In  an  action  for  the  death  of  a  'servant, 
special  answers  of  the  jut?  that  the  servant 
did  not  place  himself  against  the  machinery 
knowingly  and  intentionally,  and  did  not  come 
in  contact  with  it  accidentally,  were  inconsist- 
ent with  a  general  verdict  for  plaintiff. 

5.  Same — Contributoby  Neolioence. 

.  A  servant  who  voluntarily  places  himself 
in  a  dangerous  position,  where  he  is  liable  to 
get  caught  by  the  machinery,  instead  of  doing 
his  work  from  a  position  of  safety,  which  he 
could  ea.sily  adopt,  is  guilty  of  contributory 
negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §$  702,  703,  745.1 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  Gertrude  Stratton  and  another 
against  the  C.  H.  Nichols  Lumber  Company 
and  another.  From  a  judgment  for  plaintiffs, 
defendants  appeal.    Reversed. 

Root,  Palmer  &  Brown  and  Douglas,  Lane 
&  Douglas,  for  appellants.  John  B.  Hart  and 
R^bt  W.  Prigmore,  for  respondents. 

CROW,  J.  This  action  was  brought  by  re- 
spondents, widow  and  inlno^  i?v°'L5U(9^V 
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Stratton,  to  recover  damages  for  bis  death, 
which  occurred  while  he  waB  working  aa  an 
employe  in  the  shingle  mill  of  C.  H.  Nichols 
Lumber  Company,  one  of  the  appellants,  at 
Ballard,  King  county,  Wash.  From  a  Judg- 
ment awarding  damages  in  the  sum  of  $20,- 
000,  this  appeal  has  been  taken. 

George  Stratton,  a  millman  of  20  years' 
experience,  was  employed  in  appellant's  mill 
as  a  shingle  sawyer,  being  in  charge  of  a 
"ten-block"  machine.  Within  six  feet  of  him 
was  another  ten-block  machine,  operated  by 
one  Freeman  Jensen,  a  fellow  servant  The 
mill  was  a  two-story  structure,  the  ten-blodc 
uiacbines  being  located  in  the  upper  story, 
and  operated  by  power  transmitted  by  means 
of  certain  shafts,  belts,  and  pulleys.  In  the 
lower  story  was  the  main  shaft,  which  was 
supported  by  bangers  and  cross  trees  sus- 
pended from  the  celling,  said  shaft  being 
about  three  inches  in  diameter  and  about 
nine  feet  above  the  floor.  On  this  shaft  was 
a  pulley,  over  and  from  which  an  endless 
leather  belt  passed  to  another  pulley  on  a 
countershaft  in  the  upper  room.  On  the 
countershaft  were  two  othpr  pulleys  from 
which  belts  passed  to  the  machine,  transmit- 
ting the  power  by  which  it  was  operated. 
The  main  shaft,  when  in  operation,  made 
about  600  revolutions  per  minute.  On  the 
outside  of  the  hanger  from  the  main  pulley 
and  towards  the  end  of  the  shaft  a  collar  was 
placed)  which  was  held  In  position  by  an  ex- 
posed ^et  screw,  also  about  nine  feet  above 
the  floor.  The- belt  running  from  the  mhin 
shaft  pulley  to  the  countershaft  pulley  was 
new,  and,  respondents  contend,  was  too 
tight  On  the  upper  floor  an  idler,  or  tight- 
ener, was  provided,  being  so  arranged  as  to 
be  thrown  against  the  belt,  taking  up  slack, 
thereby  causing  friction,  and  operating  the 
ten-block  machine.  The  pulley  on  the  main 
sbaft  was  42  inches  in  diameter,  and  the  one 
on  the  countershaft  82  inches  in  diameter. 
The  accident  causing  the  death  of  George 
Stratton  occurred  on  December  18,  1902,  at 
about  S  o'clock  a.  m.  A  short  time  before, 
Mattbew  Carey,  the  foreman  of  the  mill,  and 
one  of  the  appellants  herein,  ordered  Mr. 
Stratton  to  cut  out  his  ten-block  machine  un- 
til quartering  time,  which  would  be  about 
9:30  o'clock  a.  m.,  and  respondents  contend 
that  Mr.  Carey  also  ordered  him  to  go  below 
and  tie  back  his  main  belt  so  as  to  prevent  it 
from  burning  by  rubbing  against  the  main 
shaft  pulley.  Tbe  mill  was  stopped.  Strat- 
ton threw  off  the  belt  took  two  pieces  of  rope, 
and  went  below  to  tie  It  back.  While  the  mill 
was  stopped,  his  fellow  servant  Jensen  took 
advantage  of  the  opportunity  to  change  the 
saws  on  his  ten-block  machine.  Respondents 
claim  that  while  Mr.  Stratton  was  tying 
bade  the  belt  tbe  foreman,  Mr.  Carey,  ordered 
the  mill  to  start  This  is  denied  by  appel- 
lanta  A  signal  whistle  was  given,  the  mill 
started,  and  in  about  two  or  three  minutes 
thereafter,  an  unitsual  sound  being  heard  be- 
low, the  mill  was  stopped,  when  Strattoa'a 


dead  body  was  found  on  tho  floor  almost  un- 
der the  shaft  hanger  and  set  screw,  while 
his  clothing  and  one  piece  of  the  rope  which 
he  had  carried  were  wrapped  around  the  end 
of  the  sbhft  the  collar,  and  the  set  screw 
near  the  bridge-tree,  on  the  side  opposite  from 
the  main  pulley.  One  side  of  the  belt  had 
ueen  tied  to  the  hanger  or  bridgetree,  but 
the  other  was  not  tied  back.  As  above  stated, 
the  main  shaft  was  about  nine  feet  from  tbe 
floor.  On  the  lower  floor,  and  almost  under 
the  shaft  were  two  benches,  one  being  about 
24  inches  In  height  and  tbe  other  about  26. 
Below  the  main  shaft  and  pulley,  suspended 
from  the  hangers  and  cross-trees,  probably 
about  six  feet  from  the  floor,  was  a  rack 
constructed  of  light  pieces  of  timber,  used 
for  holding  shingle  bands.  Opposite  this  ra<^ 
was  a  window.  In  the  side  of  the  building, 
with  a  sill  or  a  cleat  nailed  across  It  When 
last  seen  alive,  Mr.  Stratton  was  up  near  the 
shaft,  with  one  foot  on  the  band  rack  and 
tbe  other  on  the  window  sill  or  cleat  tying 
back  one  side  of  the  belt.  No  one  saw  him 
come  In  contact  with  the  set  screw,  nor  was 
any  one  able  to  tell  how  be  happened  to  get 
caught 

Negligence  on  the  part  of  appellants  Is 
claimed  by  respondents:  (1)  In  that  Carey 
ordered  Stratton  to  go  below  and  tie  back 
the  belt  which  was  not  a  part  of  bis  usual 
employment;  (2)  In  the  use  of  tbe  unguard- 
ed set  screw,  which  Is  claimed  to  have  been 
a  dangerous  device,  not  commonly  used,  re- 
cently placed  on  the  shaft  without  Stratton's 
knowledge,  without  notice  to  blm,  and  Im- 
properly adjusted;  (3)  In  using  a  belt  from 
tbe  main  pulley  to  the  countershaft  pulley 
whioh  was  too  tight  and  therefore  difficult 
to  remove ;  (4)  in  that  Carey  ordered  tbe  mill 
started  while  Stratton  was  tying  back  tbe 
t>elt  All  of  these  claims  are  vigorously  de- 
nied by  appellants. 

Many  assignments  of  error  bave  been  pre- 
sented, a  number  of  which  are  sufficient  to 
warrant  a  reversal ;  but  as  we  have  arrived 
at  a  conclusion  which  necessitates  a  dis- 
missal of  this  action,  we  will  not  consider 
them  further  than  to  discuss  one,  based  upon 
misconduct  of  counsel.  At  the  time  of  im- 
paneling the  Jury  respondents'  attorney  per- 
sisted In  asking  each  of  the  Jurors  on  their 
voir  dire  whether  they  were  connected  with 
any  guaranty  or  casualty  Insurance  company, 
saying  In  explanation,  "Any  kind  that  In- 
sured a  mill  company  against  loss;  that  Is, 
If  the  mill  company  was  negligent  why  then 
some  insurance  company  paid  the  damages ;" 
and,  when  counsel  for  appellants  objected,  re- 
marked, "Tou  don't  mean  to  say  that  the 
Nichols  mill  company  is  not  insured?"  Again, 
upon  cross-examination  of  one  E.  B.  Palmar, 
an  attorney,  and  one  of  appellants'  witnesses, 
counsel  asked  if  be  was  not  attorney  for  the 
casualty  company  which  Insured  tbe  mlU. 
An  objection  being  sustained,  be  then  offered 
to  prove  by  cross-examination  of  Mr.  Palmer 

that  he  was  such  attoruejr.    Under  the  aO' 
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tliority  of  Iverson  v.  McDonnell,  36  Wash. 
7?,  78  Pac.  202,  and  Lowset  v.  Seattle  Lumber 
Co.  (Wash.)  80  Pac.  431,  this  was  Improper 
conduct,  and  constituted  prejudicial  error. 
Again,  under  the  guise  of  questions  propound- 
ed to  witnesses,  counsel  for  respondents 
placed  himself  in  the  attitude  of  making 
statements  of  alleged  fact,  doing  so  repeat- 
edly, over  objection  of  opposing  counsel;  so 
much  so  In  fact  that  In  making  an  examina- 
tion of  the  record  we  ourselves  have  experi- 
enced much  difficulty  in  distinguishing  these 
unsworn  statements  from  evidence  given  by 
witnesses.  It  can  be  readily  seen  that  a  jury 
might  easily  get  these  statements  and  ex- 
pressions confused  with  evidence  actually  ad- 
mitted. As  one  Illustration,  counsel  for  ap- 
pellants propounded  this  question  to  a  wit- 
ness: "Well,  now,  it  is  not  customary  to  box 
shafts  that  are  up  over  a  man's  head,  is 
It?"  whereupon  counsel  for  respondents  stat- 
ed: "I  object,  if  your  honor  please,  as  In- 
competent, because  It  la  customary  to  box 
shafts  and  protect  them  wherever  they  are 
dangerous,  and  they  are  dangerous  wherever 
people  have  to  be."  This  course  of  counsel 
was  continuous,  being  maintained  during  the 
entire  trial,  although  constantly  objected  to 
by  attorney  for  appellants,  and  In  face  of  the 
fact  that  in  nearly  every  Instance  such  objec- 
tions were  sustained.  It  la  true  the  trial  was 
bitterly  and  ably  fought  on  both  sides,  and 
In  the  heat  of  a  strenuous  contest  counsel 
may  have  in  part  failed  to  fully  realize  the 
course  he  was  pursuing.  But  such  conduct  In 
the  presence  of  a  jury  is  Inexcusable,  and 
cannot  fall  to  be  highly  prejudicial.  Were 
this  the  only  error  assigned,  we  would,  in  the 
light  of  the  record,  be  compelled  to  reverse 
the  judgment  by  reason  of  such  misconduct 

At  the  close  of  respondents'  case,  and 
again  at  the  close  of  the  enthre  case,  appel- 
lants challenged  the  sufficiency  of  the  evi- 
dence, and  moved  for  judgment.  Many 
points  are  presented  In  support  of  this  mo- 
tion, but  we  will  consider  two  only. 

t.  Appellants  contend  that,  even  thoiigh  it 
be  conceded  negligence  has  been  proven  on 
their  part,  still  there  Is  an  utter  failure  of 
evidence^  showing  or  tending  to  show  that 
the  accident  was  the  proximate  result  of 
such  negligence.  In  other  words,  it  is  con- 
tended that,  as  no  one  saw  the  accident,  or 
knew  how  the  deceased  happened  to  come 
In  contact  with  the  set  screw,  it  will  not  do 
for  the  court  or  the  jury  to  speculate,  sur- 
mise, or  guess  as  to  how  the  deceased  was 
caught,  or  the  accident  happened.  In  sup- 
port of  this  contention  appellants  cite  Han- 
sen .V.  Seattle  Lumber  Co.,  31  Wash.  608,  72 
Pac.  457;  Armstrong  v.  Town  of  Cosmopolis, 
32  Wash.  110,  72  Pac.  1038;  Reidhead  v. 
Skagit  County,  33  Wash.  174,  73  Pac.  1118— 
which  cases  we  think  conclusive  on  this 
point  In  Hansen  v.  Seattle  Lumber  Co.,  su- 
pra, this  court  said:  "In  order  for  the  re- 
spondent to  recover  for  his-  injury,  it  was 
necessary  for  him  to  show  not  only  that  the 
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]  appellant  had  been  guilty  of  negligence,  but 
that  such  negligence  was  the  cause  of  his  in- 
jury. It  is  not  necessary,  of  course,  that  the 
facts  be  proven  by  direct  evidence.  Circum- 
stantial evidence  of  the  fact  is  sufficient.  • 
But  there  must  be  some  evidence,  either  di- 
rect or  circumstantial,  that  there  was  negli- 
gence on  the  one  side,  an  injury  resulting  in 
damages  on  the  other,  and  that  the  injury 
and  damages  followed  the  negligence,  and 
were  produced  thereby.  •  *  •  But  there 
is  no  direct  evidence  as  to  the  cause  of  the* 
injury,  and  it  Is  not  proving  his  case  by  cir- 
cumstantial evidence  for  the  respondent  to 
show  that  there  were  causes,  for  which  the 
appellant  would  be  liable,  which  could  have 
produced  the  Injury,  without  showing  that 
It  could  not  have  been  produced  in  any  other 
manner,  or  In  a  mannei'  for  which  the  appel- 
lant would  not  be  liable."  After  making  the 
above  statement,  this  court  proceeds  to  quote 
with  approval  from  the  dase  of  Patton  "v. 
Texas  &  Pac.  Ry.  Co.,  179  TJ.  S.  658,  21  Sup. 
Gt  275,  45  L.  Ed.  361,  language  of  Mr.  Jus- 
tice Brewer,  which  Is  especially,  pertinent 
here.  In  Armstrong  v.  Town  of  Cosmopolis, 
supra,  Dunbar,  J.,  uses  the  following  lan- 
guage: "But  while  it  is  true  that  the  weight 
of  the  testimony  is  entirely  for  the  jury,  yet 
mere  speculation  and  conjecture  must  not  be 
eonfusfed  with  legitimate  testimony.  There 
are  many  theories  which  might  be  advanced, 
which  would  be  mere  guessing,  that  would  be 
as  reasonable  as  the  theory  contended  for  by 
appellants."  In  addition  to  the  above  au- 
thorities, the  following  might  be  consulted  as 
supporting'  appellants'  proposition:  Bailey 
on  Master's  Liability  for  Injury  to  Servant, 
p.  503  et  seq.;  Mountain  Copper  Co.  v.  Van 
Buren.  128  Fed.  61,  59  C.  C.  A.  279.  Apply- 
ing the  principles  above  enunciated,  we  find 
an  utter  absence  of  evidence  showing  or  tend- 
ing to  show  how  the.  deceased  came  in  con- 
tact with  the  set  screw.  There  is  no  ques- 
tion but  that  he  was  caught.  The  last  seen 
of  him,  however,  he  was  on  the  opposite  side 
of  the  hanger  from  the  collar  and  set  screw, 
with  one  foot  upon  the  band  rack  and  one 
on  the  window  sill,  tying  back  the  belt.  Ten 
special  interrogatories  were  propounded  to 
the  jury,  two  of  which,  with  the  answers  of 
the  jury,  read  as  follows:  "Q.  Did  he  (Strat- 
ton)  place  himself  against  the  set  screw  or 
shaft  knowingly  and  intentionally?  A.  No. 
Q.  Did  he  come  In  contact  with  It  acciden- 
tally? A.  No."  It  is  contended  by  appel- 
lants that  these  answers  are  absolutely  in- 
consistent. On  the  other  hand,  respondents 
contend  they  are  not  inconsistent,  but  are 
warranted  under  all  the  circumstances  of 
the  case;  and  in  sppport  of  their  contention 
they  urge  that  the  Interrogatories  were  un- 
fair; that  their  submission  was  a  trick  upon 
the  part  of  appellants,  seeking  to  take  advan- 
tage of  the  jury;  that  the  jury  did  all  It 
could  In  answering  them  in  the  negative;  that 
such  answers  were  correct,  for  the  reason, 
that  there  T^as  no  eviden^j  tendl]|£,^^a#[^ 
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how  the  deceased  came  hi  contact  with  the 
set  screw.  Either  the  appellants  are  correct 
in  their  position  that  the  answers  are  incon- 
sistent, or  respondents  are  correct  in  saying 
the  answers  given  became  necessary  by  rea- 
son of  the  absence  of  evidence.  Upon  either 
theory  no  explanation  of  the  accident  can  be 
made  exceipt  by  speculation,  surmise,  or  guess, 
and  imder  the  above  authorities  this  cannot 
be  permitted.  We  are  of  the  opinion  that 
the  answers  to  these  two  interrogatories  are 
Inconsistent  with  tlie  general  verdict,  -and 
that  said  verdict  should  not  be  sustained. 

2.  Appellants  also  contend  that  in  tying 
back  the  belt  the  deceased  placed  himself  In 
a  dangerous  position,  whereas  he  could  have 
done  it  from  another  position,  which  was 
perfectly  safe  and  free  from  danger;  and 
urge  that  where  a  servant  has  an  opportuni- 
ty of  doing  work  in  two  ways,  one  safe  and 
the  other  dangerous,  and  accepts  the  dan- 
gerobs  method,  he  is  guilty  of  contributory 
negligence,  and  cannot  recover,  even  though 
bis  master  be  negligent.  In  support  of  this 
position  appellants  contend — and,  we  think, 
with  much  reason — that  it  was  not  necessary 
for  the  deceased  to  climb  upon  the  band 
rack  and  sill  to  tie  back  the  belt.  It  Is  in 
evidence  that  there  were  two  benches  under 
the  shaft  24  and  26  inches  in  height,  re- 
spectively. The  shaft  was  9  feet  from  the 
floor  or  about  7  feet  above  these  benches. 
The  pulley  was  42  inchep  in  diameter,  which 
necessarily  brought  the  belt  at  least  21  inches 
below  the  shaft,  or  about  5  feet  and  3  inches 
above  the  benches.  And  appellants  contend 
that,  instead  of  climbing  upon  the'  band  rack, 
the  deceased  could  have  easily  stood  upon 
these  benches  and  tied  back  the  belt  without 
coming  near  or  in  contact  with  the  shaft  or 
set  screw;  that  this  method  was  perfectly 
safe;  and  that,  had  it  been  adopted,  Stratton 
would  have  been  In  no  danger  whatever 
whether  the  machinery  was  moving  or  not 
We  think  this  contention  should  be  sustain- 
ed. HotTman  v.  American  Foundry  Co.,  18 
Wash.  287,  51  Pac.  385;  Glassheim  v.  N.  Y. 
Bk;onomical  Printing  Oo.  (Com.  PI.)  84  N.  Y. 
Supp.  69;  Kennedy  v.  Merrimack  Paving  Oo. 
(Mass.)  70  N.  E.  437.  It  is  urged,  however, 
by  respondents  that  It  was  necessary  for 
Stratton  to  climb  up  on  the  band  rack  to 
take  off  the  belt,  as  it  was  too  tight,  and 
could  not  be  readily  removed  from  below. 
The  record  shows  that  before  leaving  the 
ten-block  machine  above  he  removed  the  belt. 
The  upper  pulley  was  32  inches  in  diameter, 
and  when  the  belt  was  removed  from  said 
pulley  it  would  have  necessarily  fallen  at 
least  16  Inches.  It  could  not,  therefore,  have 
been  too  tight.  It  must  have  been  off  of 
and  below  the  lowej  pulley  when  Stratton 
went  downstairs.-  In  any  event,  he  had  tied 
it  back  to  one  hanger  before  he  was  hurt, 
and  must  have  had  it  off  the  pulley  at  that 
time.  It  appears  to  be  a  proposition  capable 
of  mathematical  demonstration  that  it  was 
absolutely  unnecessary  for  the.  deceased  to 


climb  upon  the  band  rack  to  tie  back  the 
belt,  and  that  he  could  have  tied  it  back 
while  standing  on  the  benches. 

It  is  also  contended  by  respondents  tliat 
the  foreman  was  guilty  of  negligence  in  or- 
dering the  mill  started  while  Stratton  was 
tying  back  the  belt.  There  is  no  evidence 
that  any  intention  existed  of  not  starting  the 
mill,  or  that  It  was  not  customary  for  It  to  be 
In  operation  while  an  employ^  was  tying 
back  a  belt.  But,  in  any  event,  it  is  In  evi- 
dence that  before  the  mill  wqs  started  a  sig- 
nal was  given  by  two  blasts  from  a  steam 
whistle,  and  that  the  mill  bad  been  running 
two  or  three  minutes  before  the  accident  oc- 
curred. It  Is  self-evident  that  a  person 
caught  upon  a  shaft  revolvhig  at  the  rate 
of  600  revolutions  a  minute  would  be  thrown 
off  In  not  to  exceed  one  or. two  seconds  of 
time.  The  mill  therefore  must  have  been 
nmning  for  a  considerable  time  before  de- 
ceased was  caught  on  the  set  screw.  In  any 
event,  he  had  ample  notice  of  the  starting  of 
the  mill  by  the  giving  of  the  signal,  wlilch 
could  be  readily  heard  where  he  was  work- 
ing. We  have  before  us  a  large  model  of 
the  mill.  Introduced  in  evidence  by  respond- 
ents, which  shows  the  relative  positions  of 
the  shafts,  pulleys,  collar,  set  screws,  hang- 
ers, band  rack,  belts,  benches.  Idler,  ten- 
block  machine,  and  in  fact  all  appliances  in 
the  mill  material  to  a  correct  understanding 
of  the  situation.  After  a  most  painstaking 
and  careful  examination  of  all  the  evidence, 
aided  by  the  presence  of  this  model,  we  are 
unable  to  see  bow  it  can  be  successfully  con- 
tended that  the  deceased  was  not  guilty  of 
contributory  negligence.  The  accident  was 
a  most  lamentable  and  unfortunate  one.  The 
respondents  have  been  deprived  of  husband 
and  father,  and  their  loss  is  immeasurable. 
This,  however,  is  not  sufficient  reason ,  for 
awarding  damages  against  the  appellants, 
who  are  not  liable.  The  courts  must  admin- 
ister the  law  according  to  its  well-established 
principles. 

The  Judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  remanded,  •  with  instnic- 
tions  to  dismiss^  the  action. 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
LEY,  and  RUDKIN,  JJ.,  concur.  ROOT,  J.. 
having  been  of  counsel,  took  no  part 

(39  Wash.  3^) 
LEE   V.   NORTHERN  PAC.  RY.   CO.  et  al. 
(Supreme  Court  of  Washington.     July  29, 
1905.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant—Obvious  Danger— .Assumed  Risk. 
A  railroad  bridge  carpenter  of  six  montlis' 
experience  on  defendant's  line  was  ordered  by 
his  foreman  to  get  a  hand  car  and  "hook  on" 
to  tlie  rear  of  a  freiRht  train,  by  catching  hold 
of  the  rear  of  the  raboose  with  one  hand  and 
holding  to  the  handle  bar  of  the  hand  car  with 
the  other,  and  thus  transport  himself  with  the 
car  to  a  certain  station.  Plaintiff,  suspecting 
it  was  dangerous,  protested  against  doing  so, 
but  being  assured  tl^fee($bf«3<§fe^;^">Pl'«<^ 
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with  the  order,  and  while  t)eing  so  transported 
was  thrown  from  the  car  and  injured  by  a 
sudden  jerlting  of  the  train.  Held,  that  the 
danger  of  snch  accident  was  obvious  to  a  man 
of  ordinary  intelligence,  and  that  plaintiff  as- 
sumed the  risk. 

[Ed.  Note. — For  cases  in  point,  see  voi.  34, 
Cent.  Dig.  Master  and  Servant,  iS  610-624,  648- 
651.] 

2.  Same— DiscEABOB. 

The  fact  that  plaintiff  would  have  been 
discharged  from  his  employment,  had  he  dis- 
obeyed the  foreman's  instmctions,  was  imma- 
terial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §  783.] 

Appeal  from  Superior  Court,  King  County; 
George  B.  Morris,  Judge.  • 

Actions  by  James  Lee  against  the  North- 
em  Pacific  Railway  Company  and  another. 
From  a  Judgment  in  faror  of  defendants, 
plaintiff  appeals.    Affirmed. 

Walker  &  Munn,  Robert  Welch,  R.  W. 
McClelland,  and  George  H.  Walker,  for  ap- 
pellant. James  F.  McElroy  and  B.  S.  Gross- 
cup,  for  respondents. 

ROOT,  J.  Appellant  was  working  for  re- 
spondent railway  company  along  its  line  as 
a  bridge  carpenter,  and  had  been  so  doing 
for  a  period  of  six  months  prior  to  the  acci- 
dent hereinafter  mentioned.  On  the  5th  day 
of  December,  1901,  while  engaged  as  afore- 
said with  a  crew  of  men  under  the  compa- 
ny's foreman,  respondent  Herndon,  near  a 
place  called  Deming,  appellant  and  said  crew 
were  directed  by  the  foreman  to  get  upon  a 
hand  car  and  "hook  on"  to  the  rear  of  the 
caboose  of  a  freight  train  to  be  hauled  to 
Sedro  Woolley,  another  station  on  said  rail- 
road line.  The  "hooking  on"  was  by  means 
of  two  men  on  the  hand  car  bitching  hold 
of  the  rear  of  the  caboose  with  one  hand  and 
holding  to  the  handle  bar  of  the  hand  car 
-with  the  other,  and  thereby  pulling  said  band 
car  along  behind  the  train.  When  the  fore- 
man told  appellant  to  do  this,  the  latter,  sus- 
pecting it  to  be  dangerous,  earnestly  pro- 
tested against  so  doing;  but  being  assured 
that  It  was  safe,  and  that  It  was  necessary, 
in  order  to  reach  Sedro  Woolley  in  time,  as 
required  by  the  company,  he  complied  with 
said  order.  While  they  were  so  "hooked  on" 
and  being  drawn  along  by  said  freight  train, 
appellant  was,  by  the  motion  of  said  train, 
"Jerked  or  hiurled"  from  the  hand  car  to  the 
groimd,  sustaining  serious  injuries.  .He 
brought  this  action  to  recover  damages  there- 
for. The  first  trial  resulted  in  a  verdict  In 
his  favor.  A  new  trial  was  granted.  Upon 
the  second  trial,  at  the  close  of  appellant's 
case,  a  challenge  to  the  evidence  and  a  mo- 
tion for  Judgment  in  favor  of  defendants 
were  Interposed,  and  sustained  by  the  court. 
From  this  Judgment  appeal  is  taken  to  this 
court. 

Appellant's  counsel  argue,  with  exceptional 
ability,  that  the  case  was  one  for  a  jury, 
and  cite  numerous  decisions  in  support  of 
their  contention.    Many  of  these  cases,  how- 


ever, involved  questions  of  contributory  neg- 
ligence rather  than  assumed  risk.  Theoret- 
ically there  Is  a  clear  distinction  between 
these  defenses.  Practically  there  is  some- 
times a  marked  difference  and  sometimes 
not.  The  case  at  bar  Involves  a  question 
of  assumed  risk.  The  law  in  this  state  is 
firmly  established  to  the  effect  that  a  servant 
assumes  the  risk  of  obvious  and  apparent 
dangers  attendant  upon  his  work.  When  ap- 
pellant was  told  to  "hook  on"  to  the  caboose, 
did  he  know,  or  by  the  exercise  of  ordinary 
Intelligence  and  obserratiou  could  be  have 
known,  that  there  was  danger,  in  so  doing, 
of  serious  injury?  If  this  be  answered  in 
the  affirmative,  then  It  must  be  held  that  he 
assumed  the  risk  of  that  danger.  It  appears 
from  the  evidence  that  appellant  had  been 
working  for  respondent  company  as  bridge 
carpenter  along  Its  railway  line  for  six 
months  prior  to  this  accident.  He  bad  done 
similar  work  elsewhere  to  at  least  some  ex- 
tent Six  months'  experience  along  a  rail- 
way line  In  operation  would  afford  any  per- 
son of  ordinary  Intelligence  a  general  knowl- 
edge of  the  movements  of  freight  trains 
thereupon.  The  cars  upon  such  a  train  are 
connex;ted  in  such  a  manner  that  there  Is 
necessarily  much  "bumping"  and  "Jerking" 
as  the  train  is  in  motion.  It  is  scarcely  too 
much  to  say  that  this  is  a  matter  of  common 
knowledge.  It  Is  certainly  well  known  to 
those  working  upon  or  about  railway  lines 
where  such  trains  are  frequently  passing. 
Such  persons  could  not  avoid  perceiving 
these  facts  by  the  common,  ordinary  use  of 
their  natural  faculties.  .Under  the  undis- 
puted evidence  of  this  case,  it  must  be  pre- 
sumed that  appellant  knew  of  this  "bump- 
ing" and  "Jerking."  As  his  own  arms  and 
body  were  to  form  the  connection  between 
such  train  and  the  hand  car,  he  would  know 
that  these  irregular  movements  of  the  train 
would  frequently  occasion  sudden  and  great 
strains,  andi  tend  to  pull  him  from  the  hand 
car.  This  danger  would  be  obvious  to  any 
one  of  ordinary  perception.  In  the  remarks 
of  the  trial  court,  in  passing  upon  the  chal- 
lenge and  motion  for  Judgment,  we  find  the 
following  apt  observations,  to  wit:  "He 
knew,  Just  as  well  as  Mr.  Herndon  knew. 
Just  as  well  as  anybody  could  know,  what 
the  palpable  and  ordinary  result  would  be 
of  a  man  using  himself  as  a  human  coupling 
pin.  It  seems  to  me  there  cannot  be  any 
escape  from  It,  that  the  ordinary  and  usual 
thing  would  be  Just  exactly  what  has  hap- 
pened in  this  case,  that  somewhere  along  on 
the  route  of  travel  of  that  hand  car  and  that 
freight  train  that  there  would  be  a  sudden 
diminution  of  the  speed  or  a  sudden  increas- 
ing of  it,  or  some  Jar,  or  something  of  that 
kind,  that  would  put  him  in  a  position  of 
great  danger."  The  force  of  these  sugges- 
tions must  readily  appeal  to  one's  reason. 
Appellant  may  not  have  known  Just  how  he 
would  be  Injured,  or  whether  or  not  he  would 
for  a  certainty  meet  wiUiArj<^^B^^^«^i(v^ 
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that  trip.  But  as  a  man  of  ordinary  Intelli- 
gence, familiar  in  a  general  way  with  the 
movements  of  freight  trains  and  hand  cars, 
be  did  know  that  he  was  courting  danger 
every  moment  he  permitted  his  body  to  serve 
as  a  car  coupler  while  the  train  was  tn  mo- 
tion. The  probability  of  serious  injury  was 
apparent  at  all  times.  It  is  not  a  case  of 
relying  upon  the  superior  knowledge  of  the 
master.  However  much  the  master  or  fore- 
man knew  about  this  danger,  and  however 
many  assurances  of  safety  he  may  have 
gives,  the  fact  remains  that  the  danger  was 
open,  apparent,  and  obvious  to  appellant.  In 
'  his  complaint,  appellant  speaks  of  this  serv- 
ice as  "very  hazardous."  It  would  seem  that 
no  one  could  conceive  of  it  as  being  other- 
wise. It  also  appears  from  the  complaint 
that  the  foreman's  reason  for  having  the 
men  "hook  on"  to  the  freight  train  was  to 
get  to  Sedro  WooUey  more  quickly.  This 
would  indicate  an  understanding,  such  as 
any  one  might  naturally  have,  that  a  freight 
train  would  travel  more  rapidly  than  a  band 
car.  The  greater  the  speed  of  the  train,  the 
more  rapid  would  be  the  movements  of  the 
handle  bar  on  the  hand  car,  the  more  pro- 
nounced the  "bumping"  and  "Jerking"  of  the 
cars,  and  the  greater  the  danger  to  the  hu- 
man coupling  link.  A  moment's  contempla- 
tion of  these  matters  could  not  fail  to  im- 
press appellant  with  the  dangers  of  his  un- 
dertaking. That  he  undertook  this  task  un- 
der the  orders  of  the  foreman  does  not 
change  the  rule  of  law.  A  servant  is  always 
supposed  to  be  working  under  orders  of  the 
master — actual  or  Implied.  Neither  does  the 
case  come  within  the  rule  applicable  where 
the  servant,  relying  upon  a  promise  to  re- 
pair or  correct  a  dangerous  situation,  acts 
upon  the  deflnite,  distinct  orders  of  the  mas- 
ter at  the  time,  and  is  injured  while  so  do- 
ing. 

It  Is'  argued  that  appellant  might  have 
been,  and  probably  would  have  been,  dis- 
charged if  he  had  not  otteyed  the  foreman's 
command.  Such  is  always  the  position  of  a 
servant  He  has  his  choice  of  assuming  the 
obvious  dangers  of  the  work  and  getting  the 
compensation  for  his  labor,  or  of  refusing 
to  do  the  work  under  the  existing  conditions 
and  running  the  risk  of  being  discharged. 
The  law  does  not  compel  him  to  work  for 
any  certain  person,  or  to  obey  any  orders; 
but,  if  he  elects  so  to  do,  he  thereby  sub- 
jects himself  to  the  law  applicable  to  the 
status  he  thereby  creates.  The  assumption 
of  the  risk  of  open  and  apparent  dangers  Is 
imposed  by  law  upon  one  occupying  that 
status.  The  facts  established  by  the  evi- 
dence In  this  case  are  such  that  we  do  not 
think  any  reasonable  mind  can  believe  ap- 
pellant not  to  have  realized  that  he  was  run- 
ning the  risk  of  great  danger  when  he  "hook- 
ed on"  to  the  train.  In  fact,  his  complaint 
alleges  that  he  "suspected"  danger  and  pro- 
tested against  the  undertaking.  In  the  light 
of  all  these  facts,  the  action  of  the  trial  court 


In  sustaining  the  challenge  to  the  evidence, 
and  in  granting  Judgment  for  defend&nt,  was 
correct  The  case  is  controlled  by  princi- 
ples recognized  and  established  in  this  state 
by  many  decisions  of  this  court  Week  v, 
Fremont  Mill  Co.,  3  Wash.  St  629,  2»  Pac 
315;  Jennings  y.  Tacoma  R.  &  M.  Co.,  7 
Wash.  275,  34  Pac.  937;  Olson  v.  McMurray 
O.  L.  Co.,  9  Wash.,  502,  37  Pac.  679;  BulU- 
vant  V.  Sp<d£ane,  14  Wash.  577,  46  Pac.  42; 
Hoffman  v.  Am.  Foundry  Co.,  18  Wash.  287, 
51  Pac.  385;  Anderson  v.  Telephone  Co.,  19 
Wash.  575,  53  Pac.  657,  41  L.  R.  A.  410; 
Brown  v.  Tabor  M.  Co.,  22  Wash.  317,  60 
Pac.  1126;  French  v.  First  Ave.  By.  Co.,  Z4 
Wash.  83,  63  Pac.  1108;  Danuser  v.  Sellar  & 
Co.,  24  Wash.  567,  64  Pac.  783;  Robare  v. 
Seattle  T.  Co.,  24  Wash.  677,  64  Pac.  784; 
Bier  v.  Hosford,  35  Wash.  544,  77  Pac.  867; 
Woods  V.  N.  P.  Ryi  Co.,  36  Wash.  658.  79 
Pac.  309.  Had  the  case  gone  to  the  Jury,  a 
verdict  favorable  to  defe;ndants  would  have 
been  the  only  one  legally  possible.  A  ver- 
dict in  favor  of  plaintiff  upon  such  evidence 
could  not  be  legally  upheld.  As  a  matter  of 
law,  the  evidence  defeated  plaintiff's  right 
of  recovery.  There  was,  consequently,  no 
logical  or  proper  course  for  the  trial  court, 
other  than  that  adopted. 

The  Judgment  of  the  superior  court  is  af- 
firmed. 

MOUNT,  O.  J.,  and  CROW,  RUDKIN,  and 
FULLERTON,  JJ.,  concur. 


(3>  Waab.  tl9> 

VULCAN  IRONWORKS  v.  BURRELL 

CONST.  CO. 

(Supreme  Court  of  Washington.    July  27, 

1905.) 

1.  CONTSACTS— PaBTIES. 

Plaintiff  olTered  to  furnish  certain  iron- 
work for  a  bridge,  and  the  ofifer  was  accepted 
by  B.  Subsequently  it  was  discovered  that  cer- 
tain castings  should  be  made  of  steel,  instead 
of  iron,  and  thereupon  a  modified  agreement, 
evidenced  by  an  acceptance  signed  by  B.  on  a 
letter  head  of  the  B.  Company,  was  made  as 
to  the  additional  price  to  be  paid  for  tlie  steel 
castings.  A  few  days  later  B.  wrote  to  plain- 
ti£f,  directing  it  to  change  the  account  of  B.  to 
the  B.  Company,  and  to  render  bills  in  that 
name.  This  was  accordingly  done,  and  the 
goods  were  consigned  to  the  B.  Company,  and 
communications  in  regard  thereto  were  signed 
indifferently  by  B.  or  by  the  B.  Company. 
Held,  that  whether  the  original  contract  was 
with  B.  or  with  the-B.  Company,  it  became  the 
obligation  of  the  B.  Company  by  the  trans- 
actions which  took  place  after  the  making  of 
the  modified  agreement. 

2.  PLEAniNG— Variance— Matebiality. 

Evidence  showing  tlie  existence  of  a  con- 
tract for  the  sale  of  goods  by  plaintiff  to  an- 
other, and  the  subsequent  adoption,  without  as- 
signment of  that  contract  by  defendant  as  its 
own,  is  not  a  variance,  or  at  least  not  a  ma- 
teria] variance,  from  a  complahit  alleging  the 
sale  and  delivery  of  the  goods  to  defendant. 

3.  Same  —  Ahenduents  —  SuPEBFLUODs   Ai.- 

LE0ATI0N8. 

It  is  neither  necessary  nor  proper  for  the 
court  to  permit  an  amendment  to  be  made  to 
the  answer  for  the  g»[^<^t)0^^il^^i^»« 
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which  is  already  presented  by  the  denials  of 
the  answer. 

[Ed.  Note. — ^For  cases  in  point,  see  toI.  80, 
Cent.  Dig.  Pleading,  S  764.] 

4.  Continuance  —  Grounds  —  Subpbisk  — 
BuLinG  ON  Nonsuit.  , 

Parties  are  ordinarily  bound  to  anticipate 
the  ruling  of  the  court  on  motions  for  nonsuit, 
and  any  surprise  which  follows  such  a  ruling 
is  not  such  surprise  as  warrants  or  requires  the 
granting  of  a  continuance  or  the  allowance  of 
an  amendment  to  the  pleading. 

Appeal  from  Superior  Court,  King  County; 
Geo.  E.  Morris,  Judge. 

Action  by  Vulcan  Ironworks  against  the 
Burrell  Construction  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Afiirmed. 

Graves,  Palmer,  Brown  &  Murphy,  for  ap- 
pellant.   Benton  Emhree,  for  respondent 

EUDKIN,  J.  Some  time  prior  to  the  23d 
day  of  July,  1903,  the  plaintiff  In  this  action 
offered  to  furnish  certain  ironwork,  with 
shafting  and  other  appliances,  for  the  con- 
struction of  a  drawbridge,  at  the  agreed 
price  of  $802,  and  on  the  above  date  this 
offer  was  accepted  in  writing,  the  acceptance 
being  signed  by  Alfred  W.  Burrell.  It  was 
later  discovered  that  certain  of  the  castings 
should  be  made  of  steel,  instead  if  iron,  and 
that  the  same  could  not  be  furnished  at  the 
price  agreed  upon.  Thereupon,  on  the  2d 
day  of  November,  1903,  It  was  orally  agreed 
that  the  plaintiff  should  receive  in  addition 
to  the  $802  theretofore  agreed  upon  the  dif- 
ference in  price  between  the  cost  of  iron 
and  steel,  which  should  not,  however,  exceed 
4%  cents  per  pound,  and  on  said  date  this 
offer  was  accepted  in  writing.  The  accept- 
ance was  on  a  letter  head  of  the  Burrell  Con- 
struction Company,  but  was  signed  by  Al- 
fred W.  Burrell.  The  plaintiff  contends  that 
this  contract  was  entered  into  for  and  on 
behalf  of  the  Burrell  Construction  Company, 
through  Alfred  W.  Burrell,  its  president  and 
manager.  The  defendant,  on  the  other  hand, 
claims  that  it  was  the  individual  contract 
of  Alfred  W.  Burrell.  On  November  5,  1903, 
or  three  days  after  the  acceptance  of  the 
modified  offer,  and  before  anything  was  done 
under  It,  the  plaintiff  received  the  following 
communication  from  A.  W.  Burrell: 

"Seattle,  Wash.,  Nov.  5,  1903.  Vulcan 
Iron  Works,  Seattle,  Wash. — Gentlemen: 
Please  change  the  account  of  A.  W.  Burrell 
to  Burrell  Construction  Company,  arid  here- 
after keep  accounts  and  render  bills  in  that 
name.    Yours  very  truly,  A.  W.  Burrell." 

During  the  jHWgress  of  the  work  bills  seem 
to  have  been  rendered  to  A.  W.  Burrell  and 
to  the  Burrell  Construction  Company.  The 
goods  were  consigned  to  the  Burrell  Con- 
struction Company  at  San  Francisco,  and 
some  communications  to  the  plaintiff  in  re- 
gard to  the  goods  were  signed  by  A.  W. 
Burrell  and  others  by  the  Burrell  Construc- 
tion Company.  No  question  seems  to  have 
arisen  as  to  the  parties  to  the  contract  prior 


to,  the  commencement  of  this  action.  This 
action  was  brought  against  the  Burrell  Con- 
struction Company  to  recover  the  contract 
price  and  the  price  of  certain  extras.  The 
case  was  tried  before  the  court  without  a 
Jury.  The  court  found  that  the  contract  en- 
tered into  on  the  2d  day  of  November,  1903, 
was  between  the  plaintiff  and  the  Burrell 
Construction  Company,  and  that  said  con- 
tract was  fully  performed  by  tlie  plaintiff, 
and  entered  Judgment  for  the  contract  price, 
together  with  the  price  of  certain  extras. 
The  defendant  appeals  from  that  Judgment. 
As  stated  alK)ve,  the  court  found  that  the 
original  contract  was  between  the  respond- 
ent and  the  Burrell  Construction  Company, 
appellant.  Whether  the  court  was  of  opin- 
ion that  the  original  contract  was  entered 
into  by  A.  W.  Burrell  on  behalf  of  the  Bur- 
rell Construction  Company,  or  that  the  con-- 
tract  became  the  obligation  of  the  Burrell 
Construction  Company  by  reason  of  the  or- 
der of  November  5th,  above  referred  to, 
and  the  subsequent  conduct  of  the  parties, 
does  not  appear.  However  we  might  view 
the  contract  considered  only  with  reference 
to  what  transpired  prior  to  the  2d  day  of 
November,  1903,  the  evidence  sufficiently 
shows  that  the  contract  I>ecame  the  obliga- 
tion of  the  Burrell  Construction  Company  by 
reference  to  what  took  place  after  that  date. 
•If  the  cotttt  below  was  correct  In  its  finding 
that  the  contract  of  November  2,  1903,  was 
the  contract  of  the  Burrell  Construction  Com- 
pany, there  is  no  foundation  for  the  conten- 
tion of  appellant  that  there  is  a  variance 
between  the  complaint  and  the  proof  offered 
to  sustain  it.  The  appellant  contends,  how- 
ever, that  the  proof  shows  at  most  that  the 
contract  between  the  respondent  and  Alfred 
W.  Burrell  was  afterwards  adopted  by  the 
respondent  and  the  Burrell  Construction 
Company,  and  that,  therefore,  such  variance 
does  exist.  Undoubtedly,  an  allegation  that 
a  contract  was  entered  into  between  a  plain- 
tiff and  a  defendant  is  not  sustained  by  proof 
that  the  contract  was  entered  into  between 
the  defendant  and  a  third  person,  and  there- 
after assigned  to  the  plaintiff.  Such  were 
the  cases  of  Norris  Safe  &  Ixjck  Co.  v.  Clark, 
28  Wash.  268,  68  Pac.  718,  70  Pac.  129,  Den- 
nis V.  Spencer  (Minn.)  47  N.  W.  795,  Thomp- 
son V.  Ratbbun  (Or.)  22  Pac.  837,  and  others 
cited  by  the  appellant.  We  do  not  think 
that  these  cases  are  in  point  here.  This 
was,  in  substance  and  effect,  an  action  to 
recover  the  purchase  price  of  goods  sold  and 
delivered.  The  court  was  Justified  in  its 
conclusion  that  the  goods  were  sold  by  the 
respondent  to  the  appellant.  It  only  became 
necessary  to  refer  to  the  prlot  contract  to 
fix  the  amount  of  the  purchase  price.  There 
was  no  assignment  of  the  contract  from  Al- 
fred W.  Burrell  to  the  Burrell  Construction 
Company.  The  most  that  can  be  claimed  is 
that  the  respondent  and  the  Burrell  Construc- 
tion Company  adopted  as  their  own  a  con- 
tract theretofore  entered  Into  between  th«[^ 
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respondent  and  Alfred  W.  Burrell.  We  see 
no  reason  why  the  respondent  should  tatiTe 
set  forth  in  Its  complaint  the  antecedent  ne- 
gotiations which  led  up  to  the  adoption  of 
this  contract.  If  there  was  a  variance  at 
ali — which  we  do  not  concede — the  variance 
was  Immaterial,  not  prejudicial,  and  should 
therefore  be  disregarded. 

The  appellant  further  Insists  that  it  should 
have  been  allowed  to  amend  its  answer. 
The  first  offer  to  amend  was  for  the  purpose 
of  showing  that  the  Burrell  Construction 
Company  was  not  a  party  to  the  contract 
in  suit,  and  had  no  interest  therein.  This  is- 
sue was  already  presented  by  the  denials  In 
the  answer,  and  an  amendment  for  that  ptu:- 
pose  was  neither  necessary  nor  proper. 
Again,  at  the  close  of  the  respondent's  case, 
an  application  was  made  for  a  continuance 
on  the  ground  that  Mr.  Burrell  was  a  com- 
missioner from  the  state  of  California  to 
the  St.  Louis  Fair,  and  it  was  Incumbent  on 
him  to  leave  Seattle  that  night.  Coupled 
with  this  was  an  ai^lication  to  amend  the 
answer,  setting  up  counterclaims  aggregat- 
ing the  sum  of  $1,641,  arising  out  of  the  fail- 
ure of  respondent  to  comply  with  its  con- 
tract. This  application  was  not  based  upon 
the  ground  of  surprise,  but,  in  the  language 
of  counsel,  "under  the  views  your  honor  has 
taken  of  a  nonsuit"  The  surprise  which  fol- 
lows a  ruling  of  the  court  denying  a  motion 
for  nonsuit  is  not  such  surprise  as  warrants 
or  requires  the  granting  of  a  continuance  or 
the  allowance  of  an  amendment  to  the  plead- 
ings. Parties  are  ordinarily  bound  to  an- 
ticipate the  ruling  of  the  court  on  motions 
for  nonsuit,  especially  where  the  ruling  is 
in  accordance  with  the  law. 

There  was  no  material  variance  between 
the  allegations  of  the  coini>laint  and  the 
proof  offered  in  their  support,  there  was  no 
error  In  denying  the  motioli  for  a  continu- 
ance or  the  application  to  amend  the  answer, 
and.  Inasmuch  as  these  are  the  only  errors 
assigned,  the  judgment  must  be  affirmed,  and 
it  Is  so  ordered. 

MOUNT,  C.  .T.,  and  FULLERTON,  HAD- 
LEY,  and  CROW,  JJ.,  concur.  ROOT,  J„ 
having  been  of  counsel,  took  no  part 


(39  Wash.  394) 

CARLSON  et  al.  v.  WHITE  STAR  S.  S.  CO. 

(Supreme  Court  of  Washington.     July  29, 
1905.) 

1.  SirrppiNO  —  Discharge  of  Caboo  —  Inju- 
ries TO  LiGHTEREBS— Ownership  of  Ves- 
sel— Evidence. 

In  an  action  for  injuries  to  ligbterers  by 
the  alleged  negligence  of  the  employes  of  a  ship 
in  discharging  its  cargo,  evidence  held  to  es- 
tablish a  prima  facie  case  of  ownership  of  the 
vessel  by  defendant 

2.  Same— Variance. 

A  variance  as  to  the  word  "the,"  as  found 
in  the  title  of  <he  eorpornte  name  of  defendant 
steamship  company,  sued  for  injuries  to  ligbt- 


erers^ was  insufficient  to  justify  a  reversal  of 
the  judgments  in  favor  of  plaintiffs. 

3.  Same— Common   Undebtakino — Cask  Re- 
quired. 

Where  plaintiffs,  servants  of  a  ligbterac* 
company,  employed  to  assist  in  discharging  a 
cargo  of  lumber  from  a  steamship,  were  in- 
jured by  the  alleged  negligence  of  the  ship's 
servants,  plaintiffs  and  the  ship's  crew  were 
engaged  in  a  common  undertaking,  so  that  each 
owed  to  the  other  the  duty  of  exercising  ordi- 
nary care  and  prudence,  notwithstanding  plain- 
tiffs were  employes  of  an  independent  con- 
tractor. 

[Ed.  Note. — For  cases  in  i>oint,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {  485.] 

4.  Same— Negligence. 

Where  a  ship  was  supplied  with  proper 
winches,  available  and  capable  of  proi)erly  han- 
dling a  large  timber,  but,  instead  of  nsing  the 
winches,  the  ship's  servants,  at  the  command  of 
the  third  officer,  negligently  attempted  to  heave 
the  same  through  a  porthole  onto  a  lighter,  and 
in  so  doing  pushed  the  timber,  so  that  it  fell 
so  close  to  the  ship's  side  that  one  end  caught 
under  the  edge  of  one  of  the  steel  plates  of  the 
vessel,  causing  the  timber  to  be  thrown  into 
the  air  and  repeatedly  fall  on  the  lighter,  by 
which  plaintiffs  were  injured,  the  ship's  serv- 
ants were  guilty  of  negligence. 
^5.  Same— Concurrent  Negliqencb. 

The  fact  that  the  lighterage  company  was 
also  negligent  in  not  having  a  sufficient  number 
of  men  on  the  lighter  did  not  relieve  the  owner 
of  the  vessel  from  liability. 
6.  Same— CoNTBiBuTOKY  Negligence. 

Where  complainants  were  injured,  while 
engaged  on  a  lighter  in  assisting  in  the  dis- 
charge of  a  vessel,  by  the  negligent  unloading 
of  a  heavy  stick  of  timber,  and  they  had  no 
knowledge  that  such  a  piece  of  timber  was  to 
be  unloaded  until  they  saw  it  coming,  when 
their  protest  as  to  the  manner  of  its  discharge 
was  unheeded,  when  they  undertook  to  handle 
it  as  best  they  could,  and  they  had  no  reason 
to  expect  that  it  would  be  dropped  with  one 
end  60  near  the  ship  as  to  be  caught  beneath 
one  of  the  ship's  plates  and  thrown  about  in  a 
violent  manner  as  it  was,  they  were  not  guilty 
of  contributory  negligence. 

Appeal  from  Superior  Court  King  County; 
Arthur  E.  Griffin,  Judge. 

Actions  by  E.  L.  Carlson  and  Carl  P. 
Swenson  against  the  White  Star  Steamship 
Company.  From  a  Judgment  in  favor  of 
plaintiff  in  each  case,  defendant  appeals. 
Affirmed. 

Richard  Raxe  Jones,  for  appellant.  Mor- 
ris, Southard  &  Shipley,  for  respondents. 

ROOT,' J.  Two  cases  ace  consolidated  for 
the  purposes  of  this  appeal.  Respondents 
each  brought  suit  against  appellant  for  dam- 
ages resulting  from  personal  injuries,  sus- 
tained at  the  same  time  while  oq  a  scow  up- 
on which  appellant  was  discharging  lumber 
from  its  steamship,  Oregon,  in  the  roadstead 
off  Nome,  Alaska.  The  case  was  tried  in 
the  superior  court  before  the  Judge  without 
a  Jury,  and  resulted  in  a  Judgment  in  favor 
of  each  respondent.  From  each  of  said 
Jtidgments,  appeal  is  taken. 

The  material  facts  are  about  as  follows: 
A  lighterage  company  was  to  receive  the  car- 
go of  lumber  from  the  Oregon.  Said  lumber 
was  being  discharged  upon  a  lighter  or  scow 
some  two  miles  from  the  shore.  Respond* 
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ents  were  employed  by  the  ligbterage  com- 
pany, and  were  working  u;)un  its  said  light- 
er. Appellant's  officer  in  charge  of  the  work 
of  unloading,  feeling  that  the  sAme  was  not 
being  done  rapidly  (enough,  placed  two  of  the 
ship's  crew  upon  said  lighter  to  help  receive 
the  cargo.  These  men  red'lved  lumber  and 
piled  it  at  one  end  of  the  lighter,  while  re- 
spondents received  and  piled  lumber  at  the 
other  end.  Each  party  so  piled  said  lumber 
toward  the  middle  of  the  ligtiter.  At  length 
there  remained  only  a  space  of  4  to  6  feet 
unoccupied,  near  the  center  of  the  scow,  in 
which  respondents  were  working.  At  this 
Juncture,  the  men  on  the  ship  put  out  a 
heavy  timber  of  green  fir,  10x10  inches 
square,  and  18  to  22  fet>t  In  length.  ,  It  was 
so  put  out  through  the  porthole  about  7  feet 
above  the  deck  of  the  lighter,  being  handled 
by  8  men  under  the  d.rectlon  of  the  ship's 
third  officer  in  charge  o'  said  work.  Re- 
spondents ren^onstrated  against  the  timber 
being  shoved  down  by  the  men,  as  It  was 
too  heavy  for  them  to  handle;  but  this  re- 
monstrance was  unheeded.  The  timber  was 
pushed  upon  the  lighter,  and  one  end  fell 
close  to  the  ship's  side.  As  the  waves  of 
the  ocean  laised  and  lowered  the  lighter, 
this  end  of  the  timber  caught  under  the  edge 
of  one  of  the  steel  plates  on  the  ship's  side, 
'which  caused  the  other  end  of  the  timber 
to  be  thrown  high  into  the  air  and  to  fall  up- 
on the  lighter;  this  being  repeated  several 
times,  striking  against  and  falling  upon  re- 
spondents, and  causing  the  Inju'ries  com- 
plained of  herein.  The  ship  was  provided 
with  steam  winches,  block  and  tackle,  and 
all  appliances  sufficient  to  handle  such  tlm- 
.1   .ly  and  with  safety. 

Numerous  errors  are  assigned,  but  appel- 
lant groups  them  In  three  prepositions:  tl) 
That  there  was  no  proof  of  ownership  of  the 
vessel,  and  no  proof  of  negligence  on  its 
part;  (2)  that  respondents  were  employed  by 
an  independent  contractor,  and  appellant 
owed  them  no  duty;  (3)  that  respondents  were 
guilty  of  contributory  negligence. 

As  to  the  ownership,  resitondents  submit- 
ted to  appellant  several  Interrogatories,  some 
of  which,  with  the  answers  thereto,  were  as 
follows: 

"InteiTogatory  No.  5.  During  the  month  of 
August,  1003,  the  time  the  alleged  cause  of 
action  set  forth  In  plaintiff's  complaint  ac- 
crued, if  at  (ill,  was  not  the  steamship  Ore- 
gon being  operated  under  said  register  of 
August  21,  1900,  and  was  she  not  then  docu- 
mented In  the  United  States  custom  house  at 
Port  Townsend  as  being  owned  by  the  White 
Star  Steamship  Company?  Answer.  The 
steamship  Oregon  is  being  operated,  and  has 
been  operated  ever  since  the  21st  day  of  Au- 
gust, 1900,  under  a  registry  certificate  receiv- 
ed from  the  United  States  custom  bouse  at 
Port  Townsend,  and  is  documented  as  being 
owned  by  the  White  Star  Steamship  Com- 
pany, and  was  so  during  the  month  of  Au- 
gust, 1903." 


"Interrogatory  No.  7.  During  the  month  of 
August,  1903,  did  not  the  White  Star  Steam- 
ship Company  by  Its  officers  and  agents  re- 
ceive money  for  and  Issue  transportation  to 
passengers  from  Seattle  to  Nome  and  from 
Nome  to  Seattle?    Answer.  Yes." 

There  was  Introduced  In  evidence  a  cer- 
tificate of  the  deputy  collector  of  customs  at 
Port  Townsend  as  follows: 

"Certificate  of  Ownership  of  Vessel.  In 
the  United  States  Customs  Service,  Port  of 
Port  Townsend,  Collector's  Office,  May  5, 
1901.  I  hereby  certify  that  according  to  the 
records  of  this  office  the  screw  steamship 
called  the  Oregon  (19,48.'))  of  Seattle,  tonnage 
1,642,  was  registered  at  this  office  August  21, 
1900,  and  the  following  were  her  owners, 
viz..  The  White  Star  Steamship  Company,  a 
corporation  organized  under  the  laws  of  the 
state  of  Washington,  and  there  is  no  mort- 
gage or  lien  on  record  agalns{  said  vessel  in 
this  office.  Given  under  my  band  and  seal 
of  office  this  5th  day  of  May,  1904.  11  A.  M. 
"Charles  G.  Miller,  Dep.  Collector." 

Underneath  the  signature.  In  apparently 
the  same  handwriting,  are  the  words:  "Rec- 
ords don't  show  a  change  in  the  above-de- 
scribed ownership."  A  certified  copy  of  the 
affidavit  of  Sol.  G.  Simpson,  president  of 
White  Star  Steamship  Company,  filed  for  the 
purpose  of  having  the  Oregon  registered,  was 
also  Introduced.  This  affidavit  recites  that 
the  Oregon  was  owned  by  White  Star  Stean)- 
shlp  Company.  Said  Simpson  verifies  the 
answer  herein  as  president  of  White  Star 
Steamship  Company.  This  and  other  evi- 
dence, we  think,  establishes  at  least  a  prima 
facie  case  as  to  ownership  In  this  appellant. 
If  there  be  a  variance  as  to  the  word  "The," 
as  found  In  the  title  of  appellant's  corporate 
name,  we' deem  It  insufficient  to  Justify  a 
reversal,  and  we  do  not  think  the  prima 
facie  case  Is  overcome  otherwise. 

To  the  contention  that  respondents  wer? 
employed  by  an  independent  contractor,  and 
that  appellant  owed  them  no  duty.  It  may 
be  conceded  that  there  Is  no  relation  of  mas- 
ter and  servant  alleged  as  between  appellant 
and  respondents,  and  It  Is  true  that  respond- 
ents were  working  for  somebody  else.  But 
appellant's  ship  crew  and  respondents  were 
engaged  in  a  common  undertaking.  In  such 
a  case  each  party  owes  the  other  the  duty 
of  exercising  ordinary  care  and  prudence. 
When  there  are  two  practicable  methods  of 
doing  his  part  of  such  work,  one  dangerous 
and  the  other  safe  as  to  the  other  party,  a 
person  who  deliberately  chooses  the  danger- 
ous method,  and  thereby  injures  the  other 
party,  is  guilty  of  negligence,  and  liable  for 
the  results  thereof.  At  the  time  of  this  ac- 
cident respondents  were  standing  in  a  nar- 
row space  between  the  two  piles  of  lumber. 
An  unusually  large  and  heavy  stick  of  tim- 
ber was  shored  out  of  the  ship.  Appellant's 
agents  had  control  of  the  manner  of  puttlu;; 
out  said  stick  of  timber.    Instead  of  using 

the  machinery  and  appliances  which  were 
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available  and  capable  of  handling  said  tim- 
ber safely,  they  pushed  the  same  out  by 
baud,  and  let  It  drop  with  one  end  so  near 
the  ship  that  the  catastrophe  above  men- 
tioned occurred.  The  crew  were  acting  un- 
der the  direction  of  the  ship's  third  oflBcer. 
He  was  a  vice  principal  of  appellant,  and  his 
negligence  must  be  imputed  to  it  It  is  urg- 
ed that  the  lighterage  company  was  negli- 
gent In  not  having  a  sufficient  number  of 
men  upon  the  scow.  Be  that  as  It  may,  it 
does  not  relieve  appellant  from  the  conse- 
quences of  its  own  negligence  In  the  prem- 
ises. 

To  the  argument  that  respondents  were 
guilty  of  contributory  negligence,  we  may 
say  that  we  do  not  think  the  evidence  estab- 
lishes this.  Respondents  did  not  know  that 
such  a  large  timber  was  to  be  unloaded  un- 
til they  saw  It.  coming.  They  had  no  voice 
in  the  manner  of  its  being  discharged.  Their 
protest  was  unheeded.  They  were  in  a  nar- 
row place.  They  undertook  to  handle  it  as 
best  they  could.  That  it  would  be  dropped 
with  one  end  so  near  the  ship  as  to  be  caught 
and  thrown  about  in  a  violent  manner  was  n 
matter  which  they  would  not  be  expecting. 
We  cannot  say  that  they  acted  differently 
than  men  of  ordinary  prudence  would  have 
done  under  the  same  circumstances.  Taking 
the  evidence  as  a  whole,  we  think  It  suffi- 
ciently appears  that  the  negligence  of  ap- 
pellant's agents  constituted  the  proximate 
cause  of  respondents'  injivies,  and  that  it 
does  not  appear  that  negligence  on  their  part 
contributed. 

-  The  Judgment  of  the  lower  court  Is  affirm- 
ed. 

MOUNT,  O.  J.,  and  CROW,  RUDKIN, 
PULLERTON,  and  HADLEY,  JJ.,  concur. 


(39  Wash.  36S) 

SMITH  et  nx.  v.  ST.  PAUL,  M.  &  M.  EY. 
CO. 

(Supreme  Court  of  Washington.     July  27, 
1905.) 

1.  Statutes  —  CoNSTBDCTioN  —  Legislative 
Intent. 

In  construing  an  ambiguous  word  or  ex- 
pression of  a  statutory  or  constitutional  amend- 
ment, the  court  will  adopt  that  interpretation 
most  in  accord  with  the  manifest  purpose  of 
the  provision  in  question,  considered  in  the 
light  of  the  old  law,  the  mischief  sougtit  to  t>e 
corrected,  and  the  remedy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  §§  13,  17.] 

2.  Eminent  Domain— Damaging  of  Pbopeb- 
TT— Damnum  Absque  Injuria. 

Const,  art.  1,  $  16,  providing  that  no  pri- 
vate property  shall  be  taken  or  "damaged"  for 
public  use  without  just  compensation,  does  not 
give  the  property  owner  a  right  of  action  for 
injuries  consequentially  resulting  from  tlie  de- 
votion of  neighboring  property  to  a  public  use, 
where  such  injuries  would  have  been,  except 
for  the  word  damaged,"  damnum  absque  in- 
juria in  an  action  against  a  natural  person  or 
private  corporation. 


3.  Same  —  Constbuctioh  of  Railboad  — In- 
cidental Damages. 

Under  Const,  art.  1,  §  16,  providing  that 
no  private  property  shall  be  taken  or  "dam- 
aged" for  public  use  without  just  compensation, 
a  property  owner  may  recover  damages  for  in- 
juries resulting  from  the  operation  of  a  rail- 
road, such  as  the  jarring  of  the  earth  of  his 
property,  the  casting  of  soot  and  cinders,  and 
the  emission  of  smoke  thereon,  and  which  phys- 
ically affect  the  corpus  of  the  property  itself, 
but  cannot  recover  damages  for  the  ringing  of 
bells,  sounding  of  whistles,  rumbling  of  trains, 
and  other  usual  noises,  and  the  emission  of 
smoke,  gases,  fumes,  and  odors  which  are  neces- 
sarily incident  to  the  proper  operation  of  the 
road. 

4.  Same. 

Under  Const,  art.  1,  i  16,  providing  that 
no  private  property  shall  be  taken  or  "dam- 
aged" for  public  use  without  just  compensation, 
a  property  owner  may  not  recover  damages 
against  a  railroad  for  excavating  through  and 
obstructing  cross  streets  which  are  near  his 
property,  and  which  he  uses  in  common  with 
the  general  public,  although  to  a  greater  extent 
than  other  members  of  the  public,  but  whidi 
are  not  adjacent  to  such  property. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty ;  Geo.  W.  Belt,  Judge. 

Action  by  A.  L.  Smith  and  wife  against  the 
St  Paul,  Minneapolis  &  Manitoba  Railway 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Reversed. 

M.  J.  Gordon  and  0.  A.  Murray,  for  appel- 
lant Barnes  &  Latimer,  S.  C.  Hyde,  and  W. 
F.  Townsend,  for  respondents. 

ROOT,  J.  Respondents  are  the  owners  of 
lots  7  and  8  in  block  6  of  Ide  &  Kauffman's 
Addition  to  Spokane,  which  lots  face  upon 
the  north  side  of  Bridge  avenue,  a  public 
street  60  feet  In  width,  having  an  east  and 
west  course.  Said  lots  extend  from  said 
avenue  northerly  117  feet  along  the  line  of 
Cannon  street  which  is  60  feet  wide,  running 
north  and  south.  Prior  to  this  action  appel- 
lant had  constructed  and  was  operating  a 
railway  line,  which,  for  a  distance  of  about 
a  quarter  of  a  mile  to  the  east  and  for  a 
half  mile  to  the  west  of  respondents'  property 
paralleled  said  Bridge  avenue  at  a  distance 
of  63',^  feet  to  the  south  thereof.  In  front  of 
respondents'  property,  and  for  sdme  distance 
on  either  side,  there  Is  an  excavation  or  cut 
of  some  12  feet  in  depth,  in  which  appellant's 
railway  track  Is  laid.  The  nearest  rail  is 
123%  feet  distant  from  the  nearest  portion 
of  respondents'  property.  Respondents  al- 
lege that  the  ringing  of  bells,  the  soimding  of 
whistles,  and  otlier  noises  Incidental  to  the 
running  of  trains  upon  this  railway  track, 
together  with  the  smoke,  fumes,  soot,  and 
cinders  from  the  locomotives,  and  the  jarring 
of  the  earth  by  passing  trains,  and  the  excava- 
tions In  cross-streets,  have  occasioned  serious 
damage  to  their  property,  and  have  material- 
ly reduced  the  market  value  thereof.  They 
brought  this  action  to  recover  said  damages, 
basing  their  right  of  Action  upon  that  portion 
of  section  16,  art  1,  of  the  state  Constitution, 
which  reads  as  follows:    "No  private  proper- 


ty shall  be  taken  or 


igi 


Uc  or 


Wash.) 


SMITH  V.  ST.  PAUL,  M.  A  M.  RY.  CO. 


841 


private  use  wlthoat  Jnat  compensation  bav- 
tng  been  first  made  or  paid  Into  court  for  the 
owner."  They  recovered  judgment  In  the 
lower  court,  from  which  appeal  is  taken  to 
this  court. 

It  is  not!  contended  that  the  noises  or  other 
annoyances  complained  of  are  other  than 
tboso  which  are  naturally  and  necessarily  in- 
cident to  the  proper  operation  of  the  railway, 
and  it  is  not  contended  that  any  or  'all  of 
these  things  constitute  a  nuisance.  But  it 
ts  urged  that  their  property  is  "damaged," 
within  the  meaning  of  that  term  as  used  in 
the  Constitution.  This  railway  Is  built  upon 
land  purchased  or  cbndemned  by  the  railway 
company,  except  where  it  crosses  public 
streets.  No  street  is  crossed  at  any  point  ad- 
jacent to  respondents'  property.  It  is  con- 
tended, however,  that.  Inasmuch  as  appellant 
has  made  an  excavation  through  the  streets 
which  has  impaired  the  accessibility  of  said 
streets,  sear  respondents'  property,  they  are 
Injured  thereby.  Appellant  contends  that  all 
of  these  injuries,  complained  of  by  respond- 
ents, are  occasioned  by  results  which  are  nat- 
urally and  necessarily  incident  to  the  oi>er- 
ation  of  the  road  which  is  a  legitimate  busi- 
ness, and  that  they  do  not  constitute  damages 
such  as  are  contemplated  by  the  constitution- 
al provision  aforesaid.  It  is  urged  that,  in 
BO  far  as  they  are  Injurious  to  respondents 
at  all,  they  are  damnum  absque  Injuria.  Ap- 
pellant maintains  that  th^  constitutional  pro- 
vision supra,  and  similar  provisions  found  in 
various  state  Constitutions,  were  inserted  not 
with  the  intention  of  giving  a  cause  of  action 
for  every  injury  which  might  occur,  but  to 
place  public  corporations  upon  a  plane  with 
private  corporations  and  individuals,  and  to 
make  such  public  corporations  liable  under 
the  same  circumstances  that  would  hold  per- 
sons and  private  corporations  liable.  It  seems 
to  be  conceded  that  prior  to  the  adoption  of 
these  constitutional  provisions  containing  the 
word  "damaged"  or  equivalent  expressions 
the  word  '"taken,"  as  found  in  most  of  the 
Constitutions,  was  not  construed  to  give  any 
right  of  action  against  states,  counties,  and 
cities,  public  or  quasi  public  corporations, 
where  no  tangible  property  was  physically 
taken,  even  though  the  use  of  said  property 
was  materially  interfered  with,  and  its  value 
depreciated.  Several  of  the  older  states 
amended  their  Constitutions  by  adtflng  the 
word  "damaged,"  and  a  number  of  the  new 
states  placed  said  word  in  their  organic  law 
at  the  time  of  its  original  adoption.  Our  at- 
tention has  been  called  to  this  or  a  similar 
provision  in  the  Constitutions  of  the  follow- 
ing states:  California,  Colorado,  Georgia, 
-  Illinois,  Missouri,  Nebraska,  Pennsylvania, 
Texas,  and  West  Virginia,,  and  we  believe 
the  same  or  similar  provisions  are  found  in 
the  Constitutions  of  Arkansas,  Kentucky, 
Montana,  and  the  Dakotas.  In  California, 
Georgia,  Illinoi!;,  Missouri,  Pennsylvania,  and 
West  Virginia  the  contention  of  appellant  ap- 
pears to  be  upheld,  and  damages  seem  not  to 


be  allowed  where  the  same  are  consequential 
or  Incidental  merely  to  the  carrying  on  of  a 
legitimate  business.  In  Nebraska  and  Texas 
the  courts  evidently  hold  the  other  way. 
There  are  many  cases  holding  that  any  ob- 
struction to  a  public  street  in  front  of  or 
adjacent  to  real  property  entitles  the  owner 
of  said  property  to  a  right  of  recovery  against 
the  one  causing  said  obstructions,  even  though 
they  be  used  as  a  railway,  viaduct,  or  for  oth- 
er legitimate  purpose.  But  the  weight  of  au- 
thority appears  to  be.  against  the  right  of  a 
property  owner  recovering  for  damages  occa- 
sioned by  the  legitimate  use  by  another  of  his 
own  property,  so  long  as  said  damages  are 
not  such  as  physically  affect  his  property,  or 
some  right  appurtenant  thereto.  This  was 
the  rule  of  law  prior  to  the  adoption  of  these 
constitutional  provisions  including  the  word 
"damaged,"  and  there  seems  to  be  sound  rea- 
son for  the  contention  that  this  term  was 
placed  in  new  and  amended  Constitutions  so 
that  public  and  quasi  public  corporations 
should  be  held  for  damages  upon  the  same 
grounds  as  others.  Such  seems  ,to  have  been 
the  view  taken  by  this  court  in  the  case  of 
Brown  v.  Seattle,  5  Wash.  35,  31  Pac.  313, 
32  Pac.  214,  18  L.  R,  A.  161,  where  the  follow- 
ing language  was  used,  to  wit:  "The  earlier 
Constitutions  of  the  several  states  in  the 
Union  contained,  with  but  few  exceptions,  a 
provision  that  private  property  should  not  be 
taken  for  public  use  without  Just  compensa- 
tion. The  Constitution  of  the  United  States 
contains  substantially  the  same  provision, 
which  was  applicable  to  the  territory.  Under 
these  provisions,  however,  owing  to  the  inter- 
pretation put  upon  the  word  'taken'  by. the 
courts  of  the  several  states,  with  the  excep- 
tion of  the  courts  of  Ohio,  great  and  manifest 
injury  was  constantly  done  by  the  states, 
counties,  and  cities  to  the  private  citizen 
without  any  legal  means  of  reimbursement. 
The  theory  was  that  wherever  the  state, 
through  its  legislative  acts,  authorized  any  of 
its  agents  to  make  public  improvements,  so 
long  as  these  agents  carried  on  their  work 
within  the  scope  of  their  authority,  and  with- 
out negligence,  they  were  liable  to  no  one, 
whatever  damages  might  accrue.  A  citizen 
was  thus  left  without  protection  in  all  that 
large  class  of  cases  where,  through  some  act 
done  for  the  public  benefit,  or  for  a  use 
public  or  quasi  public,  although  no  part  of 
his  tangible  property  was  physically  taken, 
the  use  or  value  of  his  property  was  palpably 
impaired,  or  was  stripped  of  incidents  com- 
prised within  the  conception  of  complete  prop- 
erty rights,  which  brought  to  those  rights 
quite  as  much  value  as  the  mere  possession 
of  the  property."  In  construing  a  word  or  ex- 
pression of  a  statute  or  Constitution  sus- 
ceptible of  two  or  more  meanings  the  court 
will  give  that  interpretation  most  In  accord 
with  the  manifest  purpose  of  the  statute  or 
constitutional  provision.  Where  the  word  or 
expression  constitutes  au  auiendineut.  the] 
court  will  consider  the  old  law,  the  mIschlelfLC 
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sought  to  be  corrected,  and  the  remedy.  With 
all  these  in  mind,  the  court  will  give  the  new 
term  or  language  such  construction  as  will 
effectuate  the  evident  intention  and  purpose 
of  the  makers.  Under  the  Constitutions  pro- 
riding  compensation  for  the  taking  of  prop- 
erty  it  was  almost  uniformly  held  that  pub- 
lic corporations  might  in  different  ways  great- 
ly injure  the  property  and  property  rights  of 
others,  but  could  not  be  held  in  damages 
unless  there  was  an  actual  taking  of  some 
portion.  The  word  "damaged"  being  em- 
ployed to  give  relief  to  those  thus  affected  by 
the  actions  of  public  or  quasi  public  corpora- 
tions, It  is  argued  that  It  slwuld  not  be  as- 
sumed that  said  word  was  intended  to  have 
nny  other  and  wider  meaning  than  it  then 
possessed  as  a  well-understood  legal  term. 
Ordinarily  one  may  use  his  ow;i  property  In 
any  legitimate  manner  he  chooses ;  and,  prior 
to  the  employment  of  the  word  "damaged" 
in  state  Constitutions,  no  such  property  own- 
er was  liable  to  any  one  else  for  any  injuries 
consequent  upon  or  incidental  to  such  lawful 
use  of  his  own  property.  Applying  to  the 
constitutional  provision  in  question  the  usual 
tests  and  rules,  and  having  due  consideration 
for  the  weight  of  Judicial  opinion  as  we  find 
It  expressed  by  the  courts  that  have  passed 
upon  this  question,  we  -are  disposed  to  hold 
that  the  word  "damaged,"  as  used  In  our  Con- 
stitution, does  not  give  a  right  of  action  in 
a  case  where  the  injuries  would  have  been,  in 
the  absence  of  said  word,  damnum  absque 
injuria  In  an  action  against  a  natural  per- 
son or  private  corporation.  It  would  seem  to 
be  only  reasonable  to  suppose  that  persons  ac- 
quiring property  in  a  thickly  settled  com- 
munity must  have  anticipated  the  use  of 
neighboring  property  In  a  manner  not  al- 
ways to  be  agreeable  and  pleasant.  A  person 
buying  property  in  a  growing  city  must  be 
presumed  to  have  done  so  for  the  benefits  to 
come  to  him  by  reason  of  being  a  proiwrty 
owner  in  such  a  city.  The  presence  and  oper- 
ation of  railroads  are  necessarily  attendant 
upon  the  growth  and  prosperity  of  such  a  city 
as  Spokane.  Probably  respondents  would  not 
have  become  property  owners  therein  had  It 
not  been  for  the  present  and  prospective 
railroad  facilities  of  the  city..  As  such  pur- 
chasers and  owners,  they  knew  that  more  rail- 
ways would  be  required  as  the  city  grew  and 
became  more  Important.  The  very  growth 
and  development  which  made  city  property, 
as  a  whole,  more  valuable,  and  opportunities 
for  business  prosperity  greater,  required  the 
building  and  operation  of  more  railway  lines. 
No  one  could  buy  property  in  such  a  growing 
city  without  realizing  that  this  would  be  a 
natural  and  necessary  result.  Where  such 
•new  lines  might  be  constructed  a  person  could 
not  foretell.  But  he  would  know  that  they 
must  be  near  other  property,  and  that  their 
operation,  however  legitimate  and  careful, 
must  entail  consequential  injuries  upon  the 
owners  of  such  nearby  property.  Electing 
to  purchase  property  in  such  a  community. 


where  his  property  might  profit  by  the  indus- 
trial and  commercial  activities  of  others,  it  la 
but  Just  to  hold  that  with  the  advantages 
he  should  also  accept  the  burdens  necessarily 
incidental  thereto.  If  one  resides  on  a  parcel 
of  city  property,  his  nieighbors  on  three  s;de« 
may  lawfully  erect  high  buildings  for  legiti- 
mate purposes,  which  will  entirely "  shut  off 
access,  light,  and  air  from  those  three  sides. 
This  greatly  reduces  the  value  of  his  home. 
It  makes  it  unpleasant  and  undesirable,  in- 
creases his  insurance  rates,  and  subjects  him 
to  unpleasant  noises  and  disagreeable  sights. 
But  so  long  as  these  neighbors  use  their  prop- 
erty lawfully,  and  avoid  creating  a  nuisance, 
he  iias  no  right  of  action  against  them.  So 
It  is  when  nearby  property  Is  used  in  a  prop- 
er manner  for  railway  purposes.  So  long  as 
such  use  does  not  affect  the  property  of  oth- 
ers In  a  physical  manner  to  its  detriment,  the 
consequential  injuries  do  not  come  within 
the  meaning  of  the  word  "damaged,"  as  used 
in  the  Constitution;  providing,  of  course, 
that  a  nuisance  Is  not  created.  In  the  case  at 
bar  appellant  is  operating  its  railway  upon 
its  own  property,  except  where  the  same 
crosses  the  public  streets.  No  nuisance  is  al- 
leged. Complaint  is  made  of  the  ringing  of 
bells,  sounding  of  whistles,  rumbling  of  cars, 
Jarring  of  the  earth,  and  the  casting  of  cin- 
ders and  soot  upon,  and  smoke  and  fames 
across,  respondents'  premises.  They  claim 
also  to  be  injured  by  reason  of  the  uncovered 
cuts  through  the  cross-streets  and  the  wooden 
bridges  over  other  of  said  cuts,  which  make 
the  use  of  such  streets  more  difficult 

The  Jarring  of  the  earth  of  respondents' 
lots,  and  the  casting  of  soot  and  cinders 
thereupon,  and  the  emission  of  smoke  phys- 
ically injuring  property,  are  injurious  phys- 
ical effects  to  the  corpu?  of  respondents' 
property,  which,  we  think,  come  within  the 
scope  of  the  term  "damaged"  as  used  in  the 
constitutional  provision.  If  a  railroad  com- 
pany cannot  carry  on  its  business  upon  Its 
own  property  without  necessarily  disturbing 
the  physical  conditions  of  other  property,  it 
Is  evident  that  such  company  has  not  ac- 
quired sufficient  property  for  the  conduct  of 
its  business,  and  It  should  be  required  to  pay 
such  damages  as  the  actual  physical  disturb- 
ance of  the  neighboring  property  entails 
thereupon.  But  the  ringing  of  bells,  sound- 
ing of  thistles,  rumbling  of  trains,  and  oth- 
er usual  noises,  and  the  emission  of  smoke, 
gases,  fumes,  and  odore  necessarily  Incidental 
to  the  proper  operation  of  the  road,  and  not 
resulting  from  negligence,  are  such  conse- 
quential Injuries  as  must  be  held  to  have 
been  anticipated  by  any  one  acquiring  pr<^ 
erty  in  or  about  such  a  city,  and  are  regarded 
as  damnum  absque  Injuria. 

It  is  urged  that  the  excavations  made 
through  the  cross-streets  in  respondents' 
neighborhood  constituted  an  injury  for  which 
they  are  entitled  to  damages.  We  think  not. 
If  the  railroad  was  constructed  in  the  public 
street   adjacent   to   respondents'    lots,    they 


Wasb.) 


SMITH  V.  ST.  PAUL,  M.  &  M.  RY.  CO. 


843 


■jTouId  be  entitled  to  recover  whatever  dam- 
ages were  occasioned  thereby.  This  Is  upon 
the  theory  that  every  owner  of  property  bor- 
dering upon  the  street  has  a  right  to  access, 
light,  and  air  therefrom,  which  right  is  an 
appurtenant  to  the  land,  and  any  physical 
impairment  of  that  right  is  regarded  as  ac- 
tionable. Such  an  Injury  is  one  peculiar  to 
the  landowner,  and  not  shared  in  Icind  by 
others.  But  where  the  injury  complained  of 
is  an  obstruction  not  adjacent  to  the  land  of 
the  person  in  question,  but  to  a  street  in  the 
neighborhood,  which  he  uses  or  might  use 
in  common  with  the  public  in  general,  he 
has  no  right  of  action  as  an  owner  of  injur- 
ed property.  That  he  may  use  the  street 
more  often  than  most  or  all  others,  malces  a 
difference  only  In  degree,  and  not  in  charac- 
ter, and  does  not  entitle  him  to  damages  by 
reason  of  Injury  to  his  property. 

The  questions  Involved  herein  have  been 
carefully  considered  and  passed  upon  by 
many  courts,  and  in  view  of  the  importance 
of.  said  questions  we  feel  that  we  may  very 
properly  set  forth  extracts  from  several  of 
the  opinions  of  these  courts.  In  the  case  of 
Brown  v.  Seattle,  supra,  this  court  used  the 
following  language,  to  wit:  "The  makers  of 
the  Illinois  Constitution  used  the  word  in 
that  instrument  for  some  purpose.  Other 
states  changed  their  Constitutions  for  sub- 
stantially the  same  purpose.  They  toolt  the 
new  phrase  subject  to  the  general  rule  of 
construction  that  the  adoption  of  constitu- 
tional or  statutory  language  by  one  state 
from  another  adopts  to  some  extent,  at  least, 
the  construction  put  upon  the  borrowed  lan- 
guage by  the  courts  of  the  state  from  which 
It  came.  After  almost  twenty  years  of  dis- 
cussion and  decision  in  Illinois  and  other 
states,  we  put  the  words  'taken  or  damaged' 
into  our  Constitution,  and  they  must  have 
their  effect."  In  view  of  the  principle  of 
construction  thus  recognized,  it  becomes  Im- 
portant to  see  what  the  courts  of  Illinois  hold 
upon  this  proposition.  In  the  case  of  Aldrich 
V.  Metropolitan,  etc.,  Co.,  105  111.  456,  63  N. 
E.  155,  57  L.  R.  A.  237,  the  Supreme  Court 
of  that  state  quotes  approvingly  from  one  of 
its  former  decisions,  as  follows:  "The  ques- 
tion then  recurs,  what  additional  class  of 
cases  did  the  framers  of  the  new  Constitu- 
tion intend  to  provide  for  which  are  not  em- 
braced In  the  old?  While  it  is  clear  that  the 
present  Constitution  was  Intended  to  afford 
redress  in  a  certain  class  of  cases  for  which 
there  was  no  remedy  under  the  old  Constitu- 
tion, yet  we  think  it  equally  clear  that  it  was 
not  Intended  to  reach  every  possible  Injury 
that  might  be  occasioned  by  a  public  improve- 
ment There  are  certain  injuries  which  are 
necessarily  Incident  to  the  ownership  of  prop- 
erty In  towns  or  cities,  which  directly  impair 
the  value  of  private  property,  for  which  the 
law  does  not,  and  never  has.  afforded  any 
relief.  For  instance,  the  building  of  a  jail, 
police  station,  or  the  like,  will  generally 
cause  a-  direct  depreciation  In  the  value  of 


neighboring  property;  yet  that  is  clearly  a 
case  of  damnum  absque  injuria.  So  as  to  an 
obstruction  in  a  public  street.  If  it  does  not 
practically  affect  the  use  or  enjoyment  of 
neighboring  property,  and  thereby  impair  its 
value,  no  action  will  lie.  In  all  cases,  to  war- 
rant a  recovery,  it  must  appear  there  has 
been"  some  direct  physical  disturbance  of  a 
right,'  either  public  or  private,  which  the 
plaintiff  enjoys  in  connection  with  his  prop- 
erty, and  which  gives  to  it  an  additional  val- 
ue, and  that  by  reason  of  such  disturbance 
he  has  sustained  a  special  damage  with  re- 
spect to  his  property  in  excess  of  that  sus- 
tained by  the  public  generally.  In  the  ab- 
sence of  any  statutory  or  constitutional  pro- 
visions on  the  subject,  the  common  law  af- 
forded redress  In  all  such  cases,  and  we  have 
no  doubt  it  was  the  intention  of  the  framers 
of  the  present  Constitution  to  require  com- 
pensation to  be  made  In  all  cases  where,  but 
for  some  legislative  enactment,  an  action  ■ 
would  lie  by  the  common  law."  And  then 
makes  the  following  observatioDS,  to  wit: 
"That  case,  ever  since  its  decision,  has  been 
regarded  as  laying  down  the  proper  rule  on  * 
the  subject,  and  is,  we  think,  conclusive  of 
the  case  at  bar.  Here  there  has  been  no  di- 
rect physical  disturbance  of  any  right,  pub- 
lic or  private,  which  the  plaintiff  enjoys  in 
connection  with  her  property,  and  which 
gives  to  It  an  additional  value,  whereby  she 
has  sustained  a  special  damage  In  excess  of 
that  sustained  by  the  public  generally.  The 
damages  sued  for  are  of  the  same  kind  and 
character  as  those  sustained  by  the  public 
generally  in  the  ownership  of  property, 
which  property  may  have  been  lessened  In 
value  by  the  construction  and  operation  of 
the  road.  Noise,  the  obstruction  of  light  and 
of  view,  are  necessary  incidents  of  the  con- 
struction and  operation  of  such  roads,  and  if 
every  property  owner  could  recover  in  all 
such  cases  the  making  of  public  improve- 
ments would  become  practically  Impossible. 
This  road  is  not  constructed  along  the  street 
In  front  of  the  plaintlfiTs  property,  thus  in- 
juring or  destroying  a  public  right  which  she 
enjoyed  in  connection  with  her  property,  but, 
as  before  said,  it  is  constructed  on  its  own 
land  or  right  of  way.  Therefore  what  the 
rights  of  an  abutter  would  be  In  such  a  case 
It  is  not  necessary  to  consider.  In  Railroad 
Co.  V.  Grabill,  50  111.  241,  in  speaking  of  the 
annoyances  of  running  engines,  the  escape  of 
steam,  etc.,  near  the  plaintifTs  premises,  this 
court  said  (page  244):  'Such  consequences 
of  the  construction  and  use  of  railroads  must 
be  borne  by  all  living  near  them  without 
complaint  and  without  hope  of  redress,  for 
they  are  inseparable  from  the  purposes  and 
objects  of  such  structures;  but  that  a  recov- 
ery can  and  should  be  had  for  such  damages 
as  arise  out  of  the  careless  and  negligent  acts 
of  a  railroad  company  in  regard  to  any  usual 
and  necessary  appurtenance'  to  their  road 
cannot  be  denied.'  City  of  Chicago  v.  UnioqTp 
Stock  Yards  &.  Transit  Co.,  164  HI.  224,  45  ^*- 
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N.  B.  480,  S6  L.  R.  A.  281.  A  railroad  con- 
structed and  operated  by  authority  of  law 
cannot  be  a  nuisance,  and  tbere  was  no  right 
of  action  at  common  law  for  the  depreciation 
In  value  of  property  so  caused.  The  com- 
pany is  liable  for  negligent  or  willful  injury, 
as  others  are,  but  not  for  doing  the  things 
which  the  law  authorizes  it  to  do.  Nor  can 
we  agree  that  the  Constitution  of  1870  gives, 
or  was  Intended  to  give,  a  remedy  for  all 
incidental  losses,  or  for  the  depreciation  of 
the  value  of  property,  caused  by  the  con- 
struction and  operation  of  rallrQads  in  the 
vicinity;  but,  as  said  in  the  Rigney  Case,  it 
was  intended  only  to  restore  a  remedy  which 
existed  at  common  law,  but  which  bad  been 
denied  by  legislation  and  the  Constitution  of 
1848."  In  the  recent  case  of  Bennett  t.  Long 
Island  R.  Co.,  74  N.  B.  418,  the  Court  of  Ap- 
peals of  New  York  adopts  the  language  of 
the  Appellate  Division  of  the  Supreme  Court 
as  follows:  "The  rumble  of  trains,  the  clang- 
ing of  bells,  the  shriek  of  whistles,  the  blow- 
ing off  of  steam,  the  discordant  squeak  of 
wheels  In  going  around  the  curves,  the  emis- 
sion of  smoke,  soot,  and  cinders,  all  of  which 
accompany  the  operation  of  steam  cars,  are 
undoubtedly  nuisances  to  the  neighboring 
dwellings'  In  the  popular  sense;  but,  as  they 
are  necessarily  Incident  to  the  maintenance 
of  the  road,  they  do  not  constitute  nuisances 
in  the  legal  sense,  but  are  regarded  as  pro- 
tected by  the  legislative  authority  which 
created  the  corporatloD  and  legalized  Its  cor- 
porate operations.  Nor  does  the  legal  nature 
of  such  annoyances  change  as  traffic  Increas- 
es them  in  volume  and  extent."  And,  after 
referring  to  certain  peculiarities  of  the  case, 
the  Court  of  Appeals  makes  the  following^ 
statement:  "But  underlying  even  these  co- 
gent considerations  there  is  the  basic  distinc- 
tion that  when  the  Legislature  authorizes 
the  operation  of  a  steam  surface  railroad  it 
impliedly  sanctions  and  legalizes  those  in- 
conveniences and  annoyances  to  others  which 
are  inseparable  from  the  proper  conduct  of 
such  an  enterprise."  In  the  case  of  Pennsyl- 
vania R.  Co.  r.  Marchant,  119  Pa.  541,  13 
Atl.  eOO,  4  Am.  St.  Rep.  659,  the  Supreme 
Court,  in  an  elaborate  and  instructive  opin- 
ion, says:  "No  principle  of  law  is  better  set- 
tled than  that  a  man  has  the  right  to  the 
lawful  use  and  enjoyment  of  his  own  prop- 
erty; and  that  if,  in  the  enjoyment  of  such 
right,  without  negligence  or  malice,  an  in- 
convenience or  loss  occurs  to  his  neighbor, 
it  is  damnum  absque  injuria.  This  must  be 
80,  or  every  man  would  be  at  the  mercy  of 
his  neighbor  In  the  use  and  enjoyment  of  his 
own.  •  •  •  The  necessities  of  a  railroad 
company  and  the  character  of  its  business 
compel  it  to  seek  the  heart  of  a  great  city. 
This  is  as  much  for  the  convenience  of  the 
public  as  for  its  own.  Hence  the  transporta- 
tion of  passengers  and  freight  as  near  to  the 
center  of  a  town  as  possible  Is  in  the  direct 
line  of  its  duty,  whether  that  duty  be  per- 
((irmed  by  a  corporation  or  individual.     It 


is  a  part  of  the  lawful  use  and  enjoyment  dt 
property,  and  where  it  is  done  without  negli- 
gence   entails    no    legal    liability    therefor. 

•  •  •  We  understand'  the  word  Injury' 
or  Injured,*  as  used  In  the  Constitution,  to 
mean  such  a  legal  wrong  as  would  be  the 
subject  of  en  action  for  damages  at  common 
law.  For  such  Injuries  both  corporations 
and  individuals  now  stand  upon  the  same 

,  plane  of  responsibility.  That  I  am  correct  in 
the  meaning  we  attach  to  the  word  'injured* 
appears  abundantly  by  our  own  authorities. 

*  •  ♦  The  language  of  the  Constitution  is 
not  equivocal,  and  is  entirely  free  from  am- 
biguity. The  framers  of  that  instrument  un- 
derstood the  meaning  of  words,  and  many  of 
them  were  among  the  ablest  lawyers  In  the 
state.  Two  of  them  occupy  seats  upon  this 
bench.  Hence,  when  they  extended  the  pro- 
tection of  the  Constitution  to  persona  whose 
property  should  be  Injured  or  destroyed  by 
corporations  in  the  construction  or  enlarge- 
ment of  their  works,  we  must  presume  they 
meant  Just  what  they  said — that  they  tn- 
tended'  to  give  a  remedy  merely  for  legal 
wrongs,  and  not  for  such  injuries  as  were 
damnum  absque  Injuria.  Among  the  latter 
class  of  injuries  are  those  which  result  from 
the  use  and  enjoyment  of  a  man's  own  prop- 
erty in  a  lawful  manner  without  negligence 
and  without  malice.  Such  Injuries  have  nev- 
er been  actionable  since  the  foundation  of  the 
world."  The  same  court,  In  Pennsylvania  R. 
Co.  V.  Llpplncott,  116  Pa.  472,  9  Atl.  871,  2 
Am.  St  Rep.  618,  said:  "We  agree,  indeed, 
that  If  the  ordinary  and  proper  use  of  the 
railway  Is  to  be  regarded-  as  an  element  of 
damage,  as,  to  a  certain  extent,  It  Is,  in  the 
case  of  a  condemnation,  the  rule  stated  is 
the  correct  one;  but,  as  this  rule  Is  not  one 
of  common  law,  but  of  statute.  It  cannot  ap- 
ply to  the  case  now  being  considered.  Rail- 
road Co.  r.  Yeiser,  8  Pa.  366.  Unless,  there- 
fore, the  case  can  be  brought  within  some 
statute,  the  rule  by  which  damages  are  meas- 
ured by  advantages  and  disadvantages  ought 
not  to  have  been  adopted;  for,  as  was  said 
In  the  case  cited,  per  Mr.  Justice  Rodgers: 
'It  1?  a  principle  well  settled  by  many  adjudi- 
cated cases  that  an  action  does  not  lie  for 
a  reasonable  use  of  one's  right,  though  It  be 
to"  the  Injury  of  another.  For  the  lawful 
use  of  bis  own  property  a  party  is  not  an- 
swerable In  damages  unless  on  proof  of  neg- 
ligence.' How,  then,  we  ask,  can  a  lawful 
erection  by  the  Pennsylvania  Railroad  Com- 
pany on  its  own  ground  be  the  subject  of 
damage  to  the  adjoining  landowners?  And 
why  may  it  not,  as  put  by  the  defendant's 
first  point,  operate  and  use  In  a  lawful  man- 
ner its  Filbert  street  branch  without  subject- 
ing Itself  to  an  action  for  damage?  It  seems 
to  be  very  clear  that  a  private  person  could 
do  with  impunity,  on  his  own  property.  Just 
what  the  railroad  company  has  done.  He 
might  build  a  house,  and  tl^us  shut  out  his 
neighbor's  view,  light,  and  air.  He  might 
build  an  embankment,  or  run  a  road  on  or 
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along  hlB  own  line,  and  be  liable  for  nothing 
as  long  as  be  used  his  bouse,  embankment, 
or  road  in  a  lawful  manner,  although  in  ei- 
ther case  an  injury  may  bare  been  done  to 
the  adjacent  property.  Who  does  not  know 
tbat,  even  In  the  country,  no  bousebolder 
escapes  injury  and  annoyance  from  clouds 
of  dust  raised  in  dry  weather  by  the  pas- 
sage of  teams  over  the  common  roads?  And 
in  the  cities  this  grievance  is  further  aggra- 
vated by  the  intolerable  noise  occasioned  by 
the  use  of  stone  pavements.  Nevertheless, 
we  have  yet  to  hear  of  a  case  where  one  law- 
fully using  such  road  or  street  was  held  lia- 
ble for  the  injury  thus  occasioned.  When 
a  company  takes,  by  its  right  of  eminent  do- 
main, part  of  a  tract  of  land,  and  the  dam- 
age to  the  balance  is  to  be  measured  by  the 
advantage  over  the  disadvantage  resulting 
from  the  company's  works,  in  such  case,  as 
we  held  in  Searle  v.  Railroad  Co.,  83  Pa.  57, 
contingent,  and  even  imaginary,  damages 
may  be  considered  by  way  of  offset  to  the 
alleged  advantages.  But,  while  this  is  so, 
such  damages  cannot  be  regarded  as  a  sub- 
stantive claim."  The  Supreme  Court  of  Geor- 
gia, in  an  elaborate  opinion  reviewing  many 
authorities  and  bearing  evidence  of  careful 
consideratioo,  among  other  things  in  the 
case  of  Austin  v.  Augusta,  etc.,  Co.,  108  Oa. 
671,  34  S.  E.  852,  47  I*  R.  A.  755,  says:  "In 
this  sense,  and  as  a  well-deflned  law  term,  it 
was  used  in  the  Constitution  to  give  the 
owner  of  private  property  compensation  for 
the  actionable  wrong  whereby  his  property 
bad  been  damnified;  but  it  did  not  give  him 
compensation  for  depreciation  in  value  caus- 
ed by  any  legal  act,  since  in  law  such  an 
act  was  Innocent,  and  therefore  harmless, 
or,  if  not  actually  harmless,  'damnum  absque 
injuria.*  There  is  nothing  in  the  language 
of  the  Constitution,  or  in  the  debates,  or  in 
the  proceedings  of  the  convention,  which 
shows  any  intent  to  enlarge  its  deflnition, 
or  to  make  it  mean  more  than  it  had  always 
meant  as  a  law  term.  Nor  was  this  sentence 
framed  with  a  view  of  changing  the  sub- 
stantive law  of  damages,  or  of  making  that 
actionable  which  before  that  time  had  been 
nonactionable.  Rather  the  purpose  was  to 
make  the  law  of  damages  uniform,  so  that 
a  plaintiff  could  recover  against  a  city  or 
railroad  under  the  same  circumstances  tbat 
would  have  authorized  a  recovery  against 
those  not  armed  and  protected  by  the  power 
of  eminent  domain.  •  •  •  Properly  .con- 
ducted, decently  appointed,  and  orderly  man- 
aged stores,  shops,  factories,  and  business 
houses  erected  in  close  proximity  to  residen- 
tial quarters  frequently  cause  great  depre- 
ciaticm  in  values.  In  the  popular  sense,  they 
cause  damage.  But  in  such  cases  the  annoy- 
ances— the  inconveniences — occasioning  the 
loss  in  value  are  not  actionable,  because  they 
arise  from  lawful  uses.  The  owners  of  these 
establishments  are  as  nrach  entitled  to  the 
use  and  enjoyment  of  their  property  as  Is  the 
owner  of  the  residence  property  reduced  in 


value  by  their  presence.  The  first  occupier 
of  land  does  not  acquire  the  right  to  prevent 
his  neighbor  from  erecting  walls,  digging  ex- 
cavations, erecting  buildings,  or  engaging  in 
mauufactiuing  or  mercantile  business  there- 
on, no  matter  how  seriously  such  acts  may 
depreciate  the  market  price  of  adjoining  prop- 
erty. If  the  acts  complained  of  do  not 
amount  to  a  nuisance,  there  is  neither  legal 
nor  moral  wrong  done  to  the  plaintiff.  •  •  • 
For  a  physical  Invasion  or  wrongful  interfer- 
ence with  property  or  its  appurtenances,  re- 
sulting in  damage,  the  plaintiff  may  recover. 
Without  some  wrongful  act  on  the  part  of 
the  defendant,  she  cannot  recover,  even 
though  there  is  deterioration  in  the  value  of 
her  property." 

As  bearing  upon  the  claim  of  damage  on 
account  of  excavating  across  neighboring 
streets,  the  following  three  cases  show  the 
trend  of  Judicial  decision:  Vandervere  v. 
Kansas  City,  107  Mo.  83,  17  S.  W.  695,  28 
Am.  St  Rep.  396,  wherein  the  Supreme  Court 
of  Missouri  said:  "What  we  do  say  is  this: 
that  he  must  show  that  the  property  itself, 
or  some  right  or  easement  connected  there- 
with, is  directly  affected,  and  that  it  is  spe- 
cially affected.  •  •  •  His  property  Is  not 
specially  affected.  If  the  plaintiff  is  entitled 
to  damages  in  this  case,  then  compensation 
must  be  allowed  for  any  depreciation  in  the 
market  value  of  property  arising  from  the 
erection  of  a  courthouse.  Jail,  or  other  public 
building.  The  text-writers  cited  say  silch 
cases  are  not  within  the  amendment,  and  to 
this  we  agree."  The  case  of  Brown  v.  Board 
of  Supervisors,  124  Cal.  274,  57  Pac.  82, 
where  the  Supreme  Court  of  California  spoke 
as  follows:  "The  property  which  an  abut- 
ting owner  has  in  the  street  in  front  of  his 
land  Is  the  right  of  access  and  of  light  and 
air,  and  for  an  infringement  of  these  rights 
he  is  entitled  to  compensation.  This  right 
is  peculiar  and  individual  to  the  abutting 
owner,  differing  from  the  right  of  passing  to 
and  fro  upon  the  street,  which  he  enjoys 
in  common  with  the  public,  and  any  infringe- 
ment thereof  gives  him  a'  right  of  action. 
•  •  •  The  provision  in  the  Ooiistltution 
invoked  by  them  was  inserted  therein  to 
provide  for  instances  in  which  property  was 
not  taken  from  the  possession  of  the  owner, 
or  into  physical  occupancy  by  the  public, 
and  applies  only  to  such  damages  as  may  be 
recoverable  under  established  rules  of  law. 
The  damage  which  the  appellants  may  sus- 
tain by  reason  of  a  diminution  in  value  of 
their  lands  is  consequential,  and  damage  for 
which  they  are  not  entitled  to  compensation. 
Mere  diminution  in  value  is  not  a  damage 
to  the  land.  'Where  no  portion  of  the  laud 
is  takeix,  and  the  damages  suffered  are  con- 
sequential, by  reason  of  what  the  corpora- 
tion does  upon  its  own  land  or  that  of  anoth- 
er, it  does  not  seem  that  there  Is  any  war- 
rant for  Instituting  proceedings  for  the  as- 
certaining of  such  damages.' "  The  opinion 
in  the  case  of  Gilbert  i¥,iiJBre^leiir#tCa  Co.,^ 
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13  Colo.  501,  22  Pac.  814,  contains  an  able 
discussion  of  the  subject,  from  ■which  we 
present  the  following  extracts:  "The  corpus 
of  his  property  Is  not  affected  by  any  phys- 
ical contact  with  the  railroad  tracks,  nor  Is 
any  street  or  alley,  so  far  as  the  same  borders 
on  his  premises.  In  any  way  Interfered  with. 
*  •  •  One  traveler  has  no  more  legal 
ground  of  complaint  on  account  of  an  ob- 
struction In  the  public  highway  than  others, 
unless  he  be  entitled  to  use  the  highway  at 
the  point  of  such  obstruction  for  a  different 
purpose  than  other  people,  or  has  suffered 
some  special  Injury  therefrom.  The  fact 
that  he  may  be  more  frequently  inconven- 
ienced thereby  does  not  give  a  cause  of  ac- 
tloifc  •  •  •  His  damage,  therefore,  may 
•  or  may  not  differ  In  degree.  It  certainly 
does  not  differ  in  kind  from  that  of  the 
general  public.  •  •  •  The  Constitution 
0|f  Colorado,  art.  2,  {  15,  provides  'that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  or  private  use  without  Just  com- 
pensation.' •  •  •  Private  property  must 
be  taken,  or  private  property  must  be  dam- 
aged, before  a  cause  of  action  arises.  The 
damage  must  be  to  the  property  or  its  ap- 
purtenances, or  it  must  affect  some  right 
or  Interest  which  the  owner  enjoys  In  con- 
nection with  the  property,  and  which  la  not 
shared  with  or  enjoyed  by  the  public  gen- 
erally. •  •  •  While  It  is  admitted  that 
plaintiff's  property  is  rendered  less  valuable 
by  reason  of  such  obstruction,  yet,  to  bring 
\  the  case  within  the  meaning  of  the  Constitu- 
tion, it  must  also  appear  that  he  has  some 
special  private  property  right  or  Interest,  as 
a  private  right  of  way  or  user.  In  Twelfth 
street,  at  the  point  of  "obstruction,  other  or 
different  from  the  right  or  interest  of  the 
general  public,  and  that  such  property  right 
or  interest  of  plaintiff  has  been  damaged 
for  public  use.  Notwithstanding  the  broad 
terms  of  our  Constitution,  and  the  unqualified 
expressions  of  certain  Judicial  opinions,  we 
are  not  prepared  to  say  that  whenever  a  de- 
preciation in  private  property  is  caused  by 
some  public  or  private  Improvement  the  own- 
er of  the  property  thus  depreciated  may  re- 
cover compensation  against  the  party  mak- 
ing such  Improvement,  It  is  probable  that 
in  consequence  of  every  Improvement  result- 
ing from  new  inventions  or  discoveries  the 
private  property  rights  or  Interests  of  some 
person  or  persons  have  been  damaged  or  in- 
juriously affected.  In  many  Instances  the 
construction  and  operation  of  railroads  have 
driven  stage  companies  and  post  chaises 
out  of  existence,  and  rendered  the  property 
invested  therein,  as  well  as  such  business, 
comparatively  valueless.  •  •  •  It  may 
be  susceptible  of  demonstration  that  every 
railroad  company  running  its  trains  across  » 
street  or  public  highway  causes  damage  or 
Inconvenience  in  a  greater  or  leas  degree  to 
every  traveler  having  occasion  to  use  the 
■street  or  highway  at  the  point  of  such  cross- 
ing, as  well  as  to  every  person  owning  or 


occupying  real  estate  anywhere  in  the  vicin- 
ity of  such  crossing;  and  yet  there  is  no 
remedy  for  such  damage,  under  ordinary  cir- 
cumstances, for  the  reason  that,  as  a  gen- 
eral rule,  no  one  has  any  special,  private 
property  or  Interest  in  the  public  highway 
other  or  different  from  the  general  public, 
and  the  damage  thus  suffered  is,  common  to 
all  having  occasion  to  use  the  street  or  high- 
way. In  such  case,  therefore,  private  prop- 
erty cannot  be  said  to  be  taken  or  damaged 
for  public  use,  ■nithiu  the  sense  or  meaning 
of  the  Constitution.  It  is  only  when  some 
specific  private  property,  or  some  right  or 
Interest  jtherein  or  incident  thereto,  peculiar 
to  the  owner,  is  taken  or  damaged  for  public 
or  private  use,  that  the  Constitution  guaran- 
ties compensation  therefor.  City  of  Denver 
V.  Bayer,  7  Colo.  113,  2  Pac.  6;  Railroad  Co. 
V.  Nestor,  10  Colo.  403,  15  Pac.  714;  Whltsett 
V.  Railroad  Co.,  10  Colo.  243,  15  Pac.  339; 
Rude  V.  City  of  St  Louis,  93  Mo.  408,  6  S. 
W.  257;  Morgan  v.  Railway  Co.,  64  Iowa, 
589,  21  N.  W.  96,  52  Am.  Rep.  462;  Shaubnt 
v;  Railroad  Co.,  21  Minn.  502."  Lewis,  Emi- 
nent Domain  (2d  Ed.)  §  236,  says:  "Every 
owner  takes  the  chance  of  having  the  value 
of  bis  property  enhanced  or  diminished  by 
the  use  made  of  surrounding  property  and 
the  character  of  the  Improvements  put  upon 
it  He  has  no  cause  of  complaint  on  ac- 
count of  the  nature  of  such  uses  or  improve- 
ments, unless  they  amount  In  law  to  a  nui- 
sance. The  grievances  which  lead  to  the  In- 
sertion of  the  words  'damaged'  or  'injured' 
in  recent  Constitutions  did  not  consist  In  the 
fact  that  such  damages  as. have  Just  been 
referred  to  went  ■without  redress,  but  In  the 
fact  that  under  the  restricted  interpreta- 
tion put  upon  the  word  'taken'  private  prop- 
erty might  be  subjected  to  physical  injuries, 
and  valuable  rights  appurtenant  thereto  or 
connected  there^with  might  be  impaired  or 
destroyed  for  public  use,  without  compensa- 
tion. These  words  were  not  Inserted  for  the 
purpose  of  preventing  the  public  from  doing 
what  every  private  individual  may  do  ■with- 
out liability  to  his  neighbor.  They  were  not 
intended  to  confer  a  right  of  action  for  a  use 
of  property  by  the  public,  which  a  private 
individual  might  make  without  legislative 
authority." 

In  addition  to  the  foregoing  authorities, 
the  following  shed  light  upon  the  questions 
under  consideration,  viz.:  Jordan  r.  City  of 
Benwood,  42  W.  Va.  312,  26  S.  E.  266.  36 
L.  R.  A.  522,  57  Am.  St  Rep.  859;  Adams 
V.  Ry.  Co.,  39  Minn.  286,  39  N.  W.  629,  1 
L.  R.  A.  493,  12  Am.  St  Rep.  644;  Carroll 
V.  Wisconsin  Ry.  Co..  40  Minn.  168,  41  N.  W. 
661;  Rinard  v.  Burlington  Ry.  Co.,  66  Iowa, 
440,  23  N.  W.  914;  Dunsmore  v.  Ry.  Co.,  72 
Iowa.  182.  33  N.  W.  456;  Hanlin  v.  Ry.  Co.. 
61  Wis.  515,  21  N.  W.  623;  Presbrey  v.  Ry. 
Co.,  103  Mass.  1;  Bridge  Co.  v.  Geisse,  35 
N.  J.  Law,  558;  Beseman  v.  Ry.  Co.,  50  N. 
J.  Law,  235,  13  Atl.  164;  In  re  Rickets.  L. 
R.  2  H.  L.  198;  Board  of  Works  v.  McCarthy, 
Digitized  by  KjKJKJWI^^, 
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L.  R.  7  H.  L.  256;  Fobes  v.  Railway  Co., 
121  N.  Y.  518,  24  N.  B.  919.  8  L.  R.  A.  45S; 
Decker  v.  Ry.  Co.,  133  Ind.  493,  33  N.  E.  349; 
Werges  v.  Ry.  Co.,  35  La.  Ann.  641. 

To  sustain  respondents'  contention  tliat 
each  and  every  o(  the  matters  complained  of 
constitutes  a  'cause  of  action  would  be  to 
open  the  door  to  endless  litigation  dver  dam- 
ages remote,  vague,  indefinite,  and  uncer- 
tain, and  against  corporations  and  persons 
engaged  in  all  lines  of  industrial  activities. 
We  believe  this  would  be  decidedly  obnoxious 
to  sound  public  policy,  and  cannot  believe 
the  framers  of  the  Constitution,  or  the  peo- 
ple in  adopting  It,  ever  Intended  such  results. 

The  learned  trial  judge  having  made  cer- 
tain rulings  inconsistent  with  the  conclusion 
herein  reached,  and  to  the  prejudice  of  ap- 
pellant, the  judgment  of  the  superior  court 
is  reversed,  and  the  case  remanded  for  a 
new  trial. 

MOUNT,  C.  J.,  and  CROW,  RUDKIN, 
FULLEETON,  and  HADI.,EY,  JJ.,  concur. 


(39  Wash.  S76) 

PRICE  V.  CITY  OF  SEATTLE  et  al. 

(Supreme  Court  of  Washington.     July  28, 
190o.) 

1.  Mdnicipai,  Corporations  —  E^fi.ot£s — 
Power  op  Removal. 

In  the  absence  of  restraints  imposed  by 
the  Constitution  or  by  statute,  the  power  to 
appoint  municipal  employes  implies  the  power 
of  removal,  where  no  definite  term  is  attached 
to  the  office  or  employment  by  law. 

2.  Same— Review. 

Seattle  City  Charter,  art.  24,  |  8,  provides 
that,  unless  otherwise  provided  by  law  or  the 
charter,  each  officer,  board,  or  department  au- 
thorized to  appoint  any  deputy,  clerk,  or  em- 
ployfe  shall  be  entitled  to  remove  any  person 
so  appointed ;  and  article  16,  §  12,  declares  that 
every  officer  or  employe  in  the  classified  civil 
service  shall  hold  office  until  removed  or  re- 
tired, and  may  l>e  removed  by  the  appointing 
power  only  on  the  filing  with  the  commission 
of  a  statement  in  writing  of  the  reasons  there- 
for, and  that  the  officer  or  employ^  so  removed 
may  demand  an  investigation,  whereupon  the 
commission  shall  forthwith  make  the  same  and 
certify  its  finding  to  the  appointing  officer,  and, 
if  the  removal  is  not  sustained,  the  officer  or 
employe  so  removed  shall  be-  reinstated.  Held 
that,  where  the  removal  of  a  municipal  em- 
ploye was  sustained  by  the  commission,  the 
ruling  was  not  reviewable  by  the  courts. 

Appeal  from  Superior  Court  King  County; 
W.  R.  Bell,  Judge. 

Suit  by  George  D.  Price  against  the  city 
of  Seattle  and  others  for  a  mandatory  injunc- 
tion to  compel  platntifC's  reinstatement  as  a 
driver  in  a  street  department.  From  a  judg- 
ment In  favor  of  plaintiff,  defendants  appeal. 
Reversed. 

Scott  Calhoun  and  O.  B.  Thorgrlmson,  for 
appellants.  P.  D.  Hughes  and  Fenley  Bryan, 
for  respondent. 

RUDKIN,  J.  On  and  prior  to  the  31st  day 
of  October,  1903,  the  plaintiff  was  employed 


as  a  driver  In  the  street  department  of  the 
city  of  Seattle,  In  the  classified  civil  service. 
On  the  above  date  he  was  removed  by  the 
city  superintendent  of  streets  for  Insubordi- 
nation and  neglect  and  refusal  to  perform  bis 
duty.  The  superintendent  thereupon  filed 
with  the  civil  service  commission  a  state- 
ment In  writing  showing  his  reasons  for  the 
removal,  as  required  by  section  12,  art.  16, 
of  the  city  charter.  Within  10  days  there- 
after the  plaintiCt  demanded  an  investigation 
by  the  civil  service  commission,  and  such 
demand  was  complied  with.  After  such  In- 
yestlgation  the  commission  certified  its  find- 
ings and  decision  to  the  appointing  ofilcer, 
confirming  his  action  in  directing  the  remov- 
•  al.  The  regularity  of  these  proceedings  is 
not  questioned.  This  action  was  brought 
against  the  city  and  the  civil  service  com- 
mission for  a  mandatory  Injunction  to  rein- 
state the  plaintiff  in  his  former  office  or  em- 
ployment. The  plaintiff  had  judgment  below, 
and  the  defendants  appeal. 

It  Is  the  contention  of  the  respondent  that 
he  was  discharged  for  a  refusal  to  perform 
more  than  eight  hours'  labor  for  one  day's 
pay.  His  particular  contention  Is  that  the 
city  required  him  to  feed,  clean,  and  care 
for  the  horse  driven  by  him,  mornings  and 
evenings,  in  addition  to  his  eight  hours  of 
labor  performed  on  the  public  streets.  The 
appellants  contend  that  It  is  customary  for 
drivers  and  teamsters  to  care  for  their  hors- 
es mornings  and  evenings,  and  that  such  re- 
quh-ement  on  the  part  of  the  city  is  not  in 
violation  of  the  charter  provision  that  eight 
Jiours  shall  constitute  a  day's  labor.  The 
appellants  further  contend  that  the  respond- 
ent was  removed  In  the  manner  pointed  out 
by  the  charter  and  In  strict  compliance  there- 
with, and  that  the  courts  cannot  review  the 
action  of  the  appointing  officer  and  the  civil 
service  commission  In  this  proceeding.  In 
view  of  the  conclusion  we  have  reached  on 
the  second  question  presented  by  the  appel- 
lants we  do  not  deem  it  necessary  to  con- 
strue the  provision  of  the  city  charter  which 
declares  that  "eight  hours  shall  constitute 
a  day's  work  and  no  employ^  of  the  city,  on 
city  works,  shall  be  required  to  work  Ipnger 
than  eight  hours  for  one  day's  pay."  In  the 
absence  of  restraints  Imposed  by  the  Consti- 
tution or  by  statute,  the  power  of  appoint- 
ment implies  the  power  of  removal,  where  no 
definite  term  Is  attached  to  the  office  or  em- 
ployment by  law.  People  v.  Lathrop.  142  N. 
Y.  113,  36  N.  R  80,5;  Easson  v.  Seattle,  32 
Wash.  405,  73  Pac.  496. 

Again,  where  a  statute  or  municipal  char- 
ter provides  that  a  municipal  officer  may  be 
removed  for  cause,  the  proceedings  for  re- 
moval are  judicial  In  their  nature,  and  by 
the  weight  of  authority  subject  to  review  in 
the  courts  by  proper  proceedings.  Under 
which  class  do  the  provisions  in  question 
fall?  Section  8,  art.  24,  of  the  charter  of  the 
city  of  Seattle,  provides  as  follows:  "Un- 
less otherwise  provided  by  law  or  this  cha  ~ 
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ter,  eacb  ofBcer,  board  or  department  an* 
thorlzed  to  appoint  any  d^uty,  clerk,  assist- 
ant or  employ^  shall  have  the  right  to  re- 
move any  person  so  appointed."  Section  12, 
art.  16,  of  the  same  charter  provides  as  fol- 
lows: "Every  officer  or  employfi  in  the 
classified  civil  service  shall  hold  office  until 
removed  or  retired.  Any  officer  or  employ* 
in  such  service  may  be  removed  by  the  ap- 
pointing power  only  upon  the  filing  with  the 
commission  of  a  statement  In  writing  of  the 
reasons  therefor.  Any.  officer  or  employ^  so 
removed  may  within  ten  days  after  his  re- 
moval demand  an  investigation.  The  com- 
mission shall  forthwith  make  such  investiga- 
tion and  its  finding  and  decision  shall  be 
certified  to  the  appointing  officer,  and  if  the 
removal  is  not  sustained  thereby,  the  officer 
or  employ*  so  removed  shall  at  once  be  re- 
instated. Nothing  In  this  article  shall  limit 
the  power  of  any  officer  to  suspend  without 
pay  a  subordinate  for  a  period  not  exceeding 
thirty  days.  In  the  course  of  any  investiga- 
tion each  member  of  the  commission  shall 
have  power  to  administer  oaths,  and  the  com- 
mission shall  have  the  power  to  require  the 
attendance  of  any  officer  or  employ*  or  oth- 
er person  and  the  production  of  books  and 
papers  relevant  to  such  investigation.  The 
provisions  of  this  section  shall  not  apply  to 
the  removal  of  the  chief  of  police."  Bad 
the  charter  stopped  with  the  requirement 
that  the  appointing  power  should  file  with 
the  commission  4  statement  in  writing  show- 
ing the  reasons  for  removal,  the  charter 
would  in  all  respects  be  analogous  to  section 
106,  Ballinger's  Ann.  Codes  &  St.,  which  pro-, 
vides  that,  "Whenever,  the  Governor  is  sat- 
isfied that  any  officer  not  liable  to  impeach- 
ment has  been  guilty  of  misconduct  or  mal- 
feasance In  office  or  is  incompetent,  he  shall 
file  with  the  Secretary  of  State  a  statement 
showing  his  reasons  with  his  order  of  re- 
moval"; and  in  such  cases  we  are  satisfied 
that  the  courts  are  without  Jurisdiction  to 
Inquire  Into  the  question  of  removal,  except 
possibly  the  legal  sufficiency  of  the  reasons 
ddbigued.  O'Dowd  v.  Boston,  149  Mass.  443, 
21  N.  E.  949. 

The  fact  that  another  provision  of  the 
charter  permits  the  officer  or  employ*  to 
demand  an  investigation  at  the  hands  of  the 
civil  service  commission,  and  empowers  the 
commission  to  reinstate  him,  does  not.  In 
our  opinion,  change  the  rule.  In  adopting 
the  civil  service  system,  for  the  purpose  of  se- 
curing and  retaining  in  its  employ  competent 
servants,  we  are  of  opinion  that  the  people 
of  Seattle  deemed  it  wise  to  impose  no  re- 
strictions upon  the  power  of  removal,  except 
a  requirement  that  the  reasons  shall  be  stat- 
ed in  writing,  and  an  investigation  allowed 
bf  an  Impartial  board  of  its  own  creation. 
In  adopting  a  charter  it  was  competent  for 
the  city  to  adopt  the  first  rule  above  stated, 
which  admits  of  a  removal  at  pleasure  and 
without  cause,  or  the  second,  which  only  ad- 
mits of  a  removal  after  a  hearing  and  upon 


cause  shown.  In  our  opinion,  the  city  adopt- 
ed a  course  midway  between  the  two.  It 
doubtless  considered  the  requirement  that 
the  reasons  for  the  removal  should  be  stated 
in  writing  and  made  a  matter  of  record  e 
sufficient  safeguard  against  Improper  remo.- 
als,  and  an  Investigation  by  the  civil  service 
commission  a  sufficient  protection  to  the  dis- 
charged employ*.  Whether  such  provisions 
are  wise  or  unwise  is  not  for  the  considera- 
tion of  this  court.  Where  the  system  extends 
to  a  large  number  of  employes,  the  right  of 
every  discharged  employ*  to  resort  to  the 
courts  would  doubtless  impair  in  a  measure 
the  usefulness  and  efficiency  of  the  system 
Itself.  In  any  event,  we  do  not  think  that 
the  framers  of  the  charter  ever  intended  that 
the  courts  should  be  resorted  to  In  such  cases. 
When,  therefore,  the  appointing  power  files 
with  the  civil  service  commission  a  state- 
ment in  writing  showing  good  and  sufficient 
reasons  for  the  removal,  and  after  investiga- 
tion the  commission  confirmed  the  action  of 
tlie  appointing  power,  the  removal  is  com- 
plete, and  any  further  appeal  must  be  to 
public  opinion.  Kimball  v.  Olmsted,  20 
Wash.  629,  56  Pac.  377;  State  ex  rel.  GUI  t. 
Byrne,  31  Wash.  213,  71  Pac.  746. 

The  Judgment  of  .the  court  below  Is  there- 
fore reversed,  with  directions  to  dismiss  the 
action. 

MOUNT,  C.  J.,  and  PULLERTON,  HAD- 
LEY,  ROOT,  and  CROW,  JJ.,  concur. 


(39  Wasb.  t4Q 

STATE  T.  COX 

(Supreme  Court  of  Washington.     July  27, 
1905.) 

BUROLABT— INFOBJIATION— VaBIANCE._ 

Any  variance  between  an  information  char- 
ging a  burglary  of  "the  dwelling  house  of  F., 
situated  and  numbered  1206  S;  avenue,"  and 
proof  showing  that  F.  and  his  family  occupied 
a  certain  apartmept  of  a  building,  tlie  common 
entrance  to  which  was  No.  1206  S.  avenue,  is 
immaterial. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

A.  B.  Cox  was  convicted  of  burglary,  and 
appeals.    Affirmed. 

Wlillam  C.  Keith,  for  appellant.  Kenneth 
Mackintosh  and  W.  T.  Scott,  for  the  State. 

ROOT,  J.  Appellant  was  prosecuted  Joint- 
ly with  one  Reed  for  burglarizing  "the  dwell- 
ing house  of  Jacob  Furth,  situated  and  num- 
bered 1206  Summit  avenue.  In  the  city  of 
Seattle."  He  was  convicted,  and  from  the 
Judgment  and  sentence  he  appeals  to  tills 
court. 

It  is  contended  that  there-  was  a  fatal 
variance  between  the  proof  and  the  allega- 
tions of  the  Information  as  to  the  premises 
entered;  the  evidence  showing  that  Furth 
and  family  occupied  apartment  No.  14  of 
a  building  the  common  entrance  to  which 
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was  No.  1206  Summit  ayenne.  If  this  con- 
stituted a  variance — which  we  do  not  be- 
lieve It  did — It  was  an  Immaterial  one,  Which 
did  not  prejudice  the  rights  of  appellant 

Error  Is  also  predicated  upon  the  admis- 
sion of  the  testimony  of  Detective  Wappen- 
stein  as  to  a  conversation  had  with  defend- 
ant while  the  latter  was  under  arrest  Ap- 
pellant bad  an  opportunity  to  show  all  of  the 
circumstances  surrounding  the  parties  at 
the  time  of  said  conversation.  Nothing  was 
shown  to  render  Incompetent  or  immaterial 
the  testimony  as  to  what  was  said  on  that 
occasion. 

The  giving  of  some  of  the  instructions  is 
assigned  as  error,  but  an  examination  of 
them  fails  to  reveal  anything  prejudicial  to 
appellant 

The  Judgment  of  the  trial  court  is  affirmed. 

MOUNT,  C.  J.,  and  FULLBRTON,  JJAP- 
LEY,  RUDKIN,  and  CROW,  JJ.,  concur. 


(39  Waah.  318) 

LAKE  et  ox.  ▼.  CHUROpiLt  et  al. 

(Supreme  Court  of  Washington.     July  27, 

1905.) 

Ykndob   akd   Pubchaseb  —  Misbkfbesenta- 
Tioi^s  OF  Vendor  —  Rescission  by  Pub- 

CHASEB— OPPOKTUNITT  TO   DiSCOVEB  FbAUD. 

Purchasers  of  lots,  who  visited  the  same, 
examined  them  before  the  sale,  took  an  abstract 
of  title  showing  on  its  face  that  it  was  only 
brought  down  to  April  22,  1903,  at  which  time 
the  title  was  clear,  examined  the  abstract,  and 
had  an  opportunity  to  examine  the  title,  could 
not  rescind  on  the  ground  of  misrepresentations 
of  their  vendors  to  the  effect  that  the  lots  were 
deeper  than  they  in  fact  were ;  that  they  were 
free  from  incumbrances,  whereas,  in  fact,  they 
were  incumbered  by  a  mortgage  and  taxes;  and 
that  the  abstract  was  brought  down  to  March 
5,  1904. 

Appeal  from  Superior  Court  King  County; 
William  B.  Richardson,  Judge. 

Action  by  Charles  Lake  and  wife  against 
B.  P.  Churchill  and  another.  From  a  Judg- 
ment dismissing  the  action,  plaintiffs  appeal. 
Affirmed. 

J.  B.  McGrew,  for  appellants.  Smith  & 
Cole  and  W.  D.  Lambuth,  for  respondents. 

PER  CURIAM.  This  action  was  brought 
In  equity  to  rescind  the  sale  of  two  city  lots 
on  the  ground  of  fraud  and  misrepresenta- 
tion. Appellants  claimed  that  they  pur- 
chased the  lots  upon  the  representation  that 
they  were  125  feet  in  length,  while  in  fact 
one  of  them  was  only  108  and  the  other  112 
feet  long;  that  the  lots  were  represented  to  be 
free  from  incumbrances,  while  in  truth  they 
were  incumbered  by  a  mortgage  of  $1,500 
and  taxes  amounting  to  $28.80;  that  the 
abstract  of  title  which  was  shown  to  appel- 
lants was  represented  to  be  brought  down 
to  March  5,  1004,  while  in  fact  it  was 
brought  down  only  to  April  22,  1903,  at 
which  time  the  title  was  clear.  At  the  trial 
It  was  shown  by  the  evidence  of  the  plaintiffs 
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that  they  visited  the  property  before  the 
sale,  and  examined  it;  that  the  abstract  of 
title  showed  upon  its  face  that  it  was 
brought  down  to  April  22.  1903;  that  they 
examined  it,  and  had  ta  opportunity  to  ex- 
amine the  condition  of  the  title. ,  The  record 
shows  that  the  mortgage  of  $1,500  was  sub- 
ject to  a  contract  ,whlch  was  assigned  to  ap- 
pellants. The  court  thereupon  dismissed  the 
action.    Plaintiffs  appeal. 

This  case  falls  squarely  within  the  rule 
applied  to  the  case  of  Hulet  v.  Achey  (Wash.) 
80  Pac.  1105,  and  must  be  controlled  there- 
by.   The  Judgment  is  therefore  affirmed. 


(39  Wash.  346) 

IRWIN  et  al.  v.  BUFFALO  PITTS  CO. 

(Supreme  Court  of  Washington.    July  27, 
1905.) 

1.  Pleading— Inconsistent  Defenses— Ad- 
missions. 

An  admission  of  a  paragraph  of  a  com- 
plaint is  not  a  defense  within  the  rule  against 
inconsistent  defenses. 

2.  Same— Force  of  Admissions. 

An  express  admission  contained  in  an  an.- 
swer  that  a  note  was  paid  at  maturity  con- 
trols a  direct  averment  of  the  answer  that  It 
was  not  so  paid,  and  excludes  evidence  of  non- 
payment until  the  removal  of  the  inconsistency 
by  amendment. 
8.  Same— Amendments— Terms. 

It  is  a  proper  exercise  of  the  court's  dis- 
cretion to  refuse  to  permit  an  amendment  dur- 
ing the  trial,  where  surprise  is  claimed  and 
the  party  desiring  to  amend  declines  to  submit 
to  a  continuance. 

4.  Same— Inconsistent  Defenses. 

In  an  action  to  recover  commissions  under 
a  contract  which  provided  that  in  case  of  de- 
linquency and  difficulty  in  the  collection  of  any 
purchaser's  note  10  per  cent  of  the  note  should 
be  charged  against  the  commissions,  a  defense 
on  the  ground  of  nonpayment  of  a  note  and 
th*  incurrence  of  extra  expense  in  its  collection 
is  not  inconsistent  with  a  defense  of  limita- 
tions, nor  with  the  defense  of  settlement  nor 
with  the  defense  that  the  sale  in  question  was 
made  under  a  different  contract 

5.  Same— Argumentative  Deniai,. 

In  an  action  for  commissions  claimed  to 
have  accrued  under  a  certain  contract,  an  an- 
swer setting  up,  in  effect  that  the  sale  in  ques- 
tion was  made  under  a  different  contract  con- 
stituted an  argumentative  denial,  and  was  sub- 
ject to  a  motion  to  strike. 

6.  Attorney  and  Client— Authority  of  At- 
torney—Admissions— FArLURE  to  Answer 
Letter— Conclusiveness  on   Client. 

An  attorney  who  holds  a  claim  for  col- 
lection has  no  authority  to  bind  his  client  by 
ndmissions.  either  express  or  implied,  and  his 
failure  to  answer  letters  written  by  the  debtor 
does*  not  render  such  letters  admissible  as  ad- 
missions by  the  client  of  assertions  therein 
made. 

7.  Evidence— REBtTTTAL  Testimony— Unan- 
swered Letters. 

Letters  written  by  defendant  to  plaintiffs, 
which  the  latter  failed  to  answer,  or  the  state- 
ments of  which  they  did  not  deny,  while  per- 
haps competent  as  original  testimony,  are  not 
competent  in  rebuttal  or  impeachment  of  plain- 
tiffs' testimony  that  he  never  made  any  admis- 
sion of  the  statements  of  the  letter,  where  the 
letters  themselves  show  nothing  to  the  contra- 
ry, and  plaintiffs  did  not  claim  to  have  answer- 
ed them.  Digitized  by  VJ\^»^V1C 
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8.  Pbincipai,  and  Agent— Actiows  fob  Com- 
missions—Evidence. • 

In  an  action  for  agents'  commisfiions, 
where  the  defense  was  that  the  sale  was  agreed 
to  on  the  condition  that  plaintiffs'  commission 
should  be  taken  out  of  secondhand  machinery, 
which  was  accepted  in  part  payment  of  the 
purchase  price,  testimony  of  the  witness  who 
made  the  contract  as  to  whether  he  would  have 
done  so  had  not  plaintiffs  agreed  to  take  their 
commissions  out  of  the  secondhand  machinery 
is  immaterial. 

9.  Same. 

In  an  action  for  agents'  commissions, 
where  the  defense  was  that  the  sale  was  agreed 
to  on  condition  that  plaintiffs'  commissions 
should  be  taken  out  of  secondhand  machinery, 
which  was  accepted  in  part  payment  of  the 
purchase  price,  evidence  as  to  what  was  done 
with  the  secondhand  machinery  after  the  sale 
was  properly  admitted. 

10.  Appeal  —  Habicless  Ebbob  —  Instbuc- 

TIONS. 

A  charge  on  the  issue  of  settlement  to  find 
for  defendant  if  the  settlement  was  "full  and 
fair"  is  not  prejudicial  in  the  absence  of  any 
testimony  questioning  the  fairness  of  the  set- 
tlement 

11.  Pbinoipal  and  Agent— Tebms  of  Con- 
TBAc-r— Ratified  Depabtube. 

Although  a  written  contract  between  the 
principal  and  his  agent  authorizes  the  latter  to 
make  cash  sales  only,  the  acceptance  by  the 
principal  of  anything  in  Ilea  of  cash  is  equiv- 
alent  to  cash  as  to  it. 

12.  Appeal— Conclusiveness  op  Vebdict. 

A  verdict  bailed  on  conflicting  testimony  is 
conclusive  on  appeal. 

13.  Saue  —  Disposition  of  Cause— Redtjo- 
TioN  OF  Judgment. 

Error  in  excluding  testimony  under  a  par- 
tial defense  does  not  necessitate  an  absolute 
reversal,  but  may  be  rectified  by  a  reversal, 
with  directions  to  permit  the  filing  of  a  re- 
lease of  an  amount  equaJ  to  the  sum  by  which 
the  defense,  if  established,  would  have  reduced 
the  judgment. 

Appeal  from  Superior  Coort,  Spokane 
County;  Geo.  W.  Belt,  Judge. 

Action  by  Frank  Irwin  and  W.  F.  Mitchell, 
doing:  business  as  the  Almlra  Implement 
Company,  against  the  Buffalo  Pitts  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed. 

Jos.  A.  Williams  and  Denton  M.  Crow,  for 
appellant.  Merritt  &  Merritt,  for  respond- 
ents. 


RlJDKIJf,  J.  On  the  14th  day  of  March, 
1900,  the  defendant  entered  into  a  written 
contract  with  the  plaintiffs,  whereby  the 
plaintiffs  were  constituted  agents  of  the  de- 
fendant for  the  sale  of  farm  machinery  at 
an  agreed  commission  of  20  per  cent  on  the 
printeil  price  list  of  all  machinery  sold  under 
the  contract.  On  Ihe  2.3d  day  of  April,  1900, 
the  partjes  entered  into  a  second  written  con- 
tract, whereby  the  plaintiffs  were  constituted 
agents  of  the  defendant  for  the  sale  of  cer- 
tain wind  stackers  at  an  agreed  commission, 
of  $25  on  each  stacker  sold  under  the  con- 
tract On  the  17th  day  of  August,  1900,  the 
plaintiffs,  as  such  agents,  sold  to  one  Berdan 
a  separator,  engine,  and  other  appliances  for 
the  sum  of  $.'?,.350,  and  a  wind  stacker  for 
the  sum  of  $250.    This  action  was  brought 


to  recover  the  <S)mmlsslon8  on  the  two  sales. 
The  defendant  admitted  the  sales,  but  de- 
nied that  they  were  made  under  the  con- 
tracts above  referred  to  (copies  of  which  were 
attached  to  the  answer.  In  addition  to  the 
denials  the  answer  contained  the  following 
affirmative  defenses:  (1)  The  statute  of  lim- 
itations; (2)  that  the  sale  of  the  macliln- 
ery  to  Berdan  was  on  the  following  terms 
and  conditions:  Berdan  turned  in  a  second- 
hand separator  and  engine,  in  part  payment 
of  the  purchase  price,  at  an  agreed  valua- 
tion of  $1,000,  and  executed  three  promissory 
notes,  aggregating  the  sum  of  $2,350,  for  the 
balance;  that  at  the  time  the  machinery  wag 
sold  to  Berdan  it  was  agreed  between  the 
plaintiffs  and  the  defendant  that  the  plain- 
tiffs' commission  should  rest  in  the  second- 
hand machinery;  that  the  secondliand  ma- 
chinery should  be  sold,  and  $350  of  the  sell- 
ing price  paid  over  to  the  defendant,  and 
that  the  balance  of  the  selling  price  should 
constitute  the  plaintiffs'  commission  on  the 
sale.  It  was  further  alleged  In  this  defense 
that  the  plaintiffs  were  only  authorized  to 
sell  for  cash  under  the  written  contracts  be- 
tween the  parties;  (3)  a  settlement  of  the 
matter  in  controversy;  and  (4)  that  the  con- 
tract between  the  parties  contained  a  pro- 
vision that,  if  any  note  given  for  machinery 
became  delinquent,  and  the  defendant  in- 
curred extra  expense  in  Its  collection,  10  per 
cent,  of  such  note  should  be  charged  against 
and  deducted  from  the  commissions  due  the 
plaintiffs;  and  it  was  averred  that  Berdan 
permitted  two  of  the  machinery  notes  to 
become  delinquent,  and  the  defendant  was 
greatly  delayed  and  incurred  extra  expense 
iu  their  collection.  The  reply  In  substance 
denies  these  affirmative  defenses.  The  case 
was  tried  before  a  Jury,  and  from  a  verdict 
and  judgment  in  favor  of  the  plaintiffs  the 
defendant  appeals. 

The  first  error  assigned  relates  to  the  ex- 
clusion of  evidence  tending  to  establish  the 
fourth  affirmative  defense.  Paragraph  10 
of  the  complaint  alleged  that  the  first  two 
notes  to  mature  were  paid  at  maturity,  and 
that  a  part  of  the  thli^  note  of  $950,  which 
matured  October  15.  1902,  was  paid  on  the 

day  of ,  1902,  and  the  balance 

In  1903.  This  paragraph  of  the  complaint 
was  expressly  admitted  by  the  answer.  As 
stated  In  the  affirmative  defense,  the  con- 
tract under  which  the  respondents  claimed 
to  have  sold  the  machinery  provided  that,  if 
any  note  given  for  machinery  became  de- 
linquent and  the  appellant  Incurred  extra 
expense  in  Its  collection,  10  per  cent  of  such 
note  should  be  deducted  from  the  commis- 
sions due  the  respondents.  The  affirmative 
defense  alleged  that  the  two  last  notes  to 
mature  were  not  paid  at  maturity,  and  that 
the  appellant  had  Incurred  extra  expense  in 
their  collection.  When  the  appellant  of- 
fered to  prove  that  the  last  two  notes  were 
not  paid  at  maturity,  it  was  met  with  the 
objection  that  the  ftnswer  exoressly  adjcpjtted 
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paragraph  10  of  the  complaint,  which  alleged 
that  the  sticond  note  was  paid  at  maturity. 
We  think  the  objection  was  properly  sus- 
tained as  to  this  note.  The  question  of  In- 
consistent defenses  does  not  arise  here,  as  an 
admission  of  a  paragraph  of  a  complaint  is 
not  a  defense.  The  answer  contained  an 
cypress  admission  that  the  second  note  wa^ 
paid  at  maturity,  and  a  direct  averment  that 
it  was  not  paid  at  maturity.  A  pleading 
is  construed  most  strongly  against  the  party 
who  interposes  the  plea,  and  we  have  no 
doubt  that  the  express  admission  should  con- 
trol, and  exclude  testimony  tending  to  show 
the  contrary,  until  the  Inconsistency  was  re- 
moved or  obviated  by  amendment  The  re- 
spondents insisted  that  they  had  relied  on 
the  admissions  in  the  answer,  and  would  not 
be  ready  to  proceed  with  the  trial  if  an 
amendment  were  allowed.  The  court  there- 
upon intimated  that  it  could  not  allow  an 
amendment  unless  there  was  a  continuance. 
The  appellant  contended  that  the  respond- 
ents were  sufficiently  advised  as  to  the  na- 
ture of  its  defense,  and  were  not  taicen 
by  surprise;  but  the  court  ruled  otherwise, 
and  denied  the  application  to  amend.  There 
was  no  error  in  this  ruling.  The  appellant 
Insisted  on  the  right  to  amend  during  the 
trial  without  a  continuance,  and  a  refusal  to 
permit  nu  amendment  on  such  terms  was  a 
proper  exercise  of  the  court's  discretion.  The 
appellant  thereupon  offered  to  prove  that  the 
last  note  was  not  paid  at  maturity,  and  that 
extra  expense  had  been  incurred  in  its  col- 
lection. The  court  excluded  this  testimony 
on  the  ground  that  this  defense  was  Incon- 
sistent with  the  other  defenses  Interposed. 
This  ruling  was  error.  The  defense  which 
the  appellant  soilght  to  establish  grew  out 
of  the  contract  upon  which  the  respondents 
relied  for  a  recovery.  It  was  not  inconsistent 
with  any  admission  in  the  answer.  It  cer- 
tainly was  not  inconsistent  with  the  defense 
that  the  action  was  not  commenced  within 
the  time  limited  by  law.  Nor  was  it  incon- 
sistent with  the  defense  that  there  had  been 
a  settlement  between  the  parties.  Disputed 
claims  are  often  settled,  and  the  settlement 
of  a  claim  does  not  thereafte'r  preclude  a 
party  from  showing  that  the  claim  had  no 
existence  in  fact.  Defenses  are  not  incon- 
sistent unless  one  of  them  is  necessarily 
false.  Nor  was  this  defense  Inconsistent 
with  the  defense  that  the  machinery  was 
sold  under  a  difTerent  contract.  The  latter 
defense  was  simply  an  argumentative  denial, 
and  should  have  been  stricken  on  motion. 
The  defense,  therefore,  that  one  of  the  notes 
given  for  the  machinery  was  not  paid  at 
maturity,  and  that  extra  expense  was  in- 
curred in  its  collection  was  not  inconsistent 
with  or  nullifled  by  any  other  defense  inter- 
posed, and  the  appellant  should  have  been 
permitted  to  establish  it,  if  it  could.  In 
Seattle  National  Bank  v.  Carter.  13  Wash. 
281,  43  Pac.  331.  48  L.  li.  A.  177,  the  answer 
denied  the  transfer  of  the  notes  in  suit  to  the 


plaintiffs,  and  thereafter  In  three  affirmative 
defenses  alleged  such  transfer  affirmatively. 
These  defenses  were  held  to  be  inconsistent. 
Tn  concluding  its  opinion  the  court  said:  "In 
conclusion,  this  much,  at  least,  must  be 
demanded:  that,  however  diversified  the 
answers  may  be,  they  must  all  contain  the 
essential  element  of  truth,  and,  if  the  admis- 
sion of  the  truth  of  one  answer  necessarily 
proves  the  falsity  of  another,  they  cannot 
be  allowed  to  stand,  and  the  plaintiff  will 
'not  be  compelled  to  sustain  the  truth  of  an 
allegation  the  truthfulness  of  which  is  as- 
serted by  the  defendant"  In  Davis  v.  Ford. 
15  Wash.  107,  45  Pac.  739,  46  Pac.  393,  It  was 
held  that  a  plaintiff  could  not  in  one  part 
of  a  reply,  admit  the  execution  of  a"  contract, 
and  deny  it  in  another.  What  we  have  said 
we  think  sufficiently  shows  that  these  cases 
are  not  In  point  here.  A  defendant  is  cer- 
tainly not  precluded  from  showing  that  a 
plaintiff  is  not  entitled  to  recover  under  the 
contract  upjon  which  he  rejies  by  claiming 
that  the  work  was  done  under  another  or  dif- 
ferent contract. 

The  next  assignment  of  error  relates  to. 
the  exclusion  of  certain  letters  written  by 
the  appellant  to  >  one  of  the  respondents'  at- 
torneys, and  to  the  comments  of  the  court 
thereon,  in  view  of  the  fact  that  the  letters 
were  afterwards  admitted  by  consent  These 
letters  were  not  competent  for  any  purpose. 
They  simply  stated  the  appellant's  version  of 
the  agreement  between  the  parties  in  rela- 
tion to  the  commission  for  the  sale  of  this 
machinery.  Surely,  it  cannot  be  maintained 
that  an  attorney  for  collection  is  bound  to 
enter  into  a  controversy  with  a  debtor  over 
the  merits  of  a  claim  in  his  hands  for  col- 
lection, or  to  deny  any  assertions  jnade  In 
relation  thereto.  Such  an  attorney  has  no 
authority  to  bind  his  client  by  an  express 
admission,  much  less  by  an  implied  one,  such 
as  a  neglect  or  failure  to  answer  a  letter. 
These  letters  were  properly  excluded,  and 
the  comments  of  the  court  as  to  their  com- 
petency could  not  be  prejudicial  error, 
whether  the  letters  were  afterwards  admit- 
ted or  not. 

The  appellant  further  offered  in  evidence 
three  letters  written  by  the  appellant  to  the 
respondent  Irwin,  and  two  letters  from  Ir- 
win in  reply.  These  letters  were  first  re- 
ceived by  the  court,  and  then  a  controversy 
arose  between  the  court  and  counsel  as  to 
the  purpose  for  which  the  letters  were  re- 
ceived, and  their  effect  Irwin  was  called  as 
a  witness  in  rebuttal,  and  testified  that  he 
never  admitted  that  his  firm  was  to  collect 
their  commission  out  of  the  old  machinery. 
He  further  admitted  that  he  never  answered 
the  letters  received  from  the  appellant,  which 
set  forth  that  the  agreement  was  as  now 
contended  by  it  The  utmost  that  Is  claimed 
for  these  letters  is  that  the  respondents  did 
not  deny  the  claims  therein  set  forth  to  the 
effect  that  they  were  to  receive  their  commis-T 
slon  out  of  the  old  machinery.     It  is  n^tlC 


852 


81  PACIFIO  BBPOBTBB. 


CWaab. 


claimed  that  the  letters  contained  any  ex- 
press admissions  inconsistent  with  the  testi- 
mony of  ttae  witness,  or  that  they  lmi>eacbed 
him  In  any  way.  While  the  letters  might 
be  competent,  lndq;>endent  testimony  In  favor 
of  the  appellant,  we  do  not  think  they  were 
competent  for  the  purpose  of  impeachment, 
or  competent  In  rebuttal  at  all.  Counsel  of- 
fered them  for  the  purpose  of  impeachment 
only,  and  contended  that  they  were  compe- 
tent The  court  determined  otherwise,  and, 
we  think,  rightly.  The  witness  said  that  be 
never  made  any  admissions,  that  be  never 
answered  the  letters,  and  they  showed  noth- 
ing to  the  contrary. 

It  is  next  assigned  as  error  that  the  court 
sustained'  objections  to  certain  questions  pro- 
pounded to  the  witness  £vans,  who  claimed 
to  have  made  the  special  agreement  with 
the  respondent  for  the  sale  of  the  machinery 
to  Berdan.  The  purport  of  these  questions 
was  whether  the  witness  would  have  made 
the  sale  bad  nof  the  respondents  agreed  to 
take  their  commission  out  of  {he  old  ma- 
chinery, and  what  the  witness  would  have 
done  had  they  not  so  agreed.  The  contract 
must  be  established  by  what  was  said  and 
done  by  the  parties,  and  not  by  what  either 
party  would  or  might  have  done  under  a  giv- 
en state  of  facts.  The  objection  was  prop- 
erly sustained. 

It  is  next  assigned  as  error  that  the  court 
admitted  testimony,  over  objection,  showing 
what  was  done  with  the  secondhand  ma- 
chinery after  the  sale  to  Berdan.  This  was 
clearly  a  proper  circumstance  to  go  before 
the  Jury. 

The  next  error  assigned  relates  to  an  in- 
struction given  by  the  court  on  the. question 
of  settlement,  as  follows:  "I  Instruct  you 
that  if  you  find  from  the  evidence  that  such 
a  settlement  was  entered  into,  and  that  the 
settlement  was  full  and  fair,  that  the  verdict 
should  be  for  the  defendant"  The  use  of 
the  words  "full"  and  "fair"  In  this  instruc- 
tion is  criticised  by  the  appellant  There 
was  no  question  of  the  fairness  of  the  set- 
tlement, if  any  were  made,  Involved  in  the 
case,  and  we  do  not  think  that  the  use  of 
these  words  could  prejudice  the  appellant 
Furthermore,  we  have  grave  doubts  whether 
there  was  any  testimony  In  the  case  which 
warranted  the  submission  of  this  question  to 
the  jury. 

It  is  next  contended  that  the  written  con- 
tract between  the  parties  only  authorized 
cash  sales.  If  that  were  true,  the  acceptance 
by  the  appellant  of  machinery  or  anything 
else  in  lieu  of  cash  would  be  the  equivalent 
of  cash,  so  far  as  the  respondents  are  con- 
cerned. 

Error  is  next  assigned  on  the  ruling  of  the 
court  on  the  motion  for  a  new  trial.  There 
was  a  direct  conflict  in  the  testimony  as  to 
the  contract  under  which  the  machinery  was 
sold,  and  the  verdict  of  the  jury  upon  that 
question  is  conclusive  upon  this  court. 

Error  Is  assigned  upon  the  refusal  of  the 


court  to  give  certain  instructions  requested 
by  the  appellant  but  we  think  the  instme- 
tlons  given  were  full  and  fair,  and  substan- 
tlonally  embodied  the  appellant's  requests. 

We  do  not  deem  it  necessary  to  reverse 
the  Judgment  absolutely  for  error  In  exclud- 
ing testimony,  as  the  utmost  that  the  proof 
offered  could  avail  the  appellant  would  be  a 
deduction  of  10  per  cent,  of  the  ttdrd  note, 
or  $95,  from  the  amount  of  the  verdict 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  If  the  respondents,  within  30  days 
from  the  filing  of  the  remittitur  in  the  court 
below,  file  a  release  of  the  sum  of  |95  from 
the  amount  of  the  Judgment  a  new  Judgment 
shall  be  entered  for  the  amount  of  the  ver- 
dict with  interest  from  date  of  rendition,  less 
the  sum  of  $9S.  If  no  such  release  is  filed, 
the  court  below  will  grant  a  new  trial.  The 
appellant  will  recover  its  costs  In  this  court 

MOUNT,  O.  J.,  and  FDLLHBTON,  HAD- 
^Bjr,  and  BOOT.  JJ.,  concur.  CBOW,  J,  be- 
ing disqualified,  took  no  part 


(n  Waali.  ItT) 
LILLY  et  al.  v.  LILLY,  BOaAEliUS  &  CO. 

(Supreme  Court  of  Washington.     July  27, 
1905.) 

1.  Saxes — Part  Payment  —  Pabtiax,  Deliv- 
EBT— Statutes  of  Fraud. 

Where,  after  purchase  of  100  tons  of  hay 
and  oats,  the  buyers  delivered  to  the  seller's 
a^ent  gold  duat  of  the  value  of  $1,TU9.68  to 
pay  a  prior  indebtedness  of  $1,075,  and  for 
credit  of  the  balance  on  the  purchase  price  of 
the  hay  and  oats,  and  5  tons  of  the  hay  was  sub- 
sequently shipped,  the  purchase,  though  of 
greater  value  than  $100,  was  not  within  the 
statute  of  frauds. 

[Ed.  Note. — For  cases  in  point  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  ${  178,  183.] 

2.  Same— Bbeach  of  CopfTRAcr— Compbomibe 
AND  Settlement. 

Where,  after  breach  of  a  contract  of  sale, 
the  buyer,  while  claiming  damaxea  to  the 
amount  of  $2,000,  had  an  angry  dispute  with 
the  buyer's  agent  which  ended  by  his  stating 
that  the  latter  should  pay  what  he  was  willing 
to,  and  they  would  "scrap"  over  the  balance, 
whereupon  a  iheck  for  $194.46  was  delivered, 
without  a  memorandum  that  it  was  in  full,  and 
no  receipt  pasSed  to  that  effect,  such  facts  were 
insufficient  to  establish  that  the  check  consti- 
tuted a  compromise  and  settlement 

3.  Same— Damages. 

Where  plaintiff  purchased  hay  and  grain 
in  Seattle  for  delivery  in  Alaska  before  the 
close  of  navigation  during  the  current  season, 
for  resale  there,  of  which  the  seller  had  knowl- 
edge, and  the  latter  failed  to  ship  but  a  small 
portion  of  the  hay  and  none  of  the  grain,  the 
buyers,  being  unable  to  obtain  similar  goods 
from  others,  after  ascertaining  the  breach,  were 
entitled  to  recover  the  amount  of  profits  they 
would  have  realized  from  a  resale  of  the  goods 
in  the  Alaska  market. 

[Ed.  Note. — For  cases  in  point  *«•  vol.  43, 
Cent.  Dig.  Sales,  §{  1190,  1193.] 

4.  Same — Costs— Disbursements— JtJBT   Fee. 

Under  2  Ballinger's  Ann.  Codes  &  St  } 
5167.  providing  that  the  prevailing  parly  shall 
be  entitled  to  his  costs  and  disbursements, 
where  plaintiff  deposited  a  jury  fee,  and  it  was 
thereafter  stipulated  g^J^j  ^ei^ua^jAjO]^  be 
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tried  withont  a  Jury,  plaintiff,  being  nnable  to 
recall  the  fee  from  the  registry,  was  entitled  to 
tax  the  amount  as  part  of  his  costs. 

Appeal  from  Superior  Court,  King  County; 
Geo.  C.  Hatch,  Judge. 

Action  by  J.  B.  Lilly  and  another  against 
LUly,-Bogardn9  &  Co.  From  a  judgment  in 
favor  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Allen,  Allen  &  Stratton,  for  appellant 
John  E.  Humphries,  for  respondents. 

HADLBY,  J.  On  the  4th  day  of  Septem- 
ber, 1901,  J.  B.  Lilly  and  Frances  Lilly,  his 
sister,  were  copartners  under  the  firm  name 
of  J.  E.  Lilly  &  Co.,  and  were  engaged  in 
business  at  Dawson,  Yukon  Territory.  As 
such  firm  they  bring  this  action  against  Lilly, 
Bogardus  &  Co..  a  corporation,  organized 
under  the  laws  of  this  state,  having  its  prin- 
olpal  place  of  business  at  Seattle.  The  com- 
plaint avers  that  on  the  date  above  named 
the  defendant,  through  its  duly  authorized 
agent  Charles  H.  Lilly,  its  president,  sold  to 
plaintiffs  at  Dawson  50  tons  of  hay  and  50 
tons  of  oats,  and  as  part  of  the  contract  of 
sale  imdertook  and  agreed  orally  with  plain- 
tiffs to  ship  the  oats  and  hay  from  Seattle 
to  the  plaintiffs  at  Dawson;  that  the  defend- 
ant further  agreed  that  the  direction?  for 
said  shipment  should  be  Immediately  sent 
by  telegraph,  by  its  said  agent,  from  Daw- 
son to  Seattle,  and  that  the  shipments  should 
be  made  as  soon  as  practicable  in  the  ordi- 
nary course  of  business;  that  it  was  agreed 
that  the  price  to  be  paid  should  he  the  pre- 
vailing market  price  of  hay  and  oats  in  the 
open  market  in  Seattle  on  the  day  of  the 
receipt  by  defendant  in  Seattle  of  the  tele- 
graphic directions  regarding  the  shipments; 
that  said  telegraphic  instructions  were  sent 
to  defendant  from  Dawson  by  its  said  agent 
on  the  4th  day  of  September,  and  were  re- 
ceived by  it  on  the  11th  day  of  September. 
Averments  are  made  as  to  the  price  of  hay 
and  oats  in  the  open  market  in  Seattle  on 
the  last-named  date.  It  Is  also  averred  that 
on  the  9th  day  of  said  month  the  plaintiffs 
paid  to  defendant  the  sum  of  $1,769.68,  and 
that  it  was  then  agreed  that  the  said  sum 
should  be  applied  and  used  by  defendant  as 
follows:  $1,075  was  to  be  applied  on  an  ac- 
count then  owing  from  plaintiffs  to  defend- 
ant for  25  tons  of  hay  and  25  tons  of  oats 
previously  purchased,  and  the  remainder  of 
said  payment  amounting  to  $6S>1.68,  was  to 
be  applied  and  credited  as  part  payment 
in  advance  on  account  of  said  50  tons  of 
hay  and  60  tons  of  oats  purchased  as  afore- 
said. It  is  further  alleged  that  the  defend- 
ant shipped  to  the  plaintiffs,  of  the  said  50 
tons  of  hay,  5  tons  and  no  more,  which  5 
tons  were  duly  received  by  plaintiffs  under 
said  contract  of  purchase,  and  as  a  part  of 
said  shipment  of  .^iO  tons  of  hay  and  50  tons 
of  oats;  that  said  hay  and  oats  were  pur- 
chased by  plaintiffs  to  be  sold  by  them  In  the 


Dawson  market  which  fact  was  well  known 
by  flefendant  at  the  time  of  the  purchase; 
that  on  and  after  the  date  of  said  purchase 
the  only  available  route  for  the  said  ship- 
ment was  by  ocean  freight  from  Seattle  to 
Skagway,  thence  by  the  White  Pass  Rail- 
road to  White  Horse,  and  from  the  latter 
place  to  Dawson  by  river  steamers,  and  that 
tliisroute  of  shipment  is  usually  closed  about 
the  25th  of  October  in  each  year,  all  ot  which 
facts  were  well  known  to  the  defendant  at 
the  time  of  said  sale,  and  were  taken  into 
consideration  in  making  said  contract;  that 
it  was  further  known  to  the  defendant  that 
It  would  be  necessary  to  use  reasonable  dili- 
gence to  obtain  prompt  shipment,  in  order 
that  the  same  might  reach  the  plaintiffs  be- 
fore the  close  of  shipments  by  said  route; 
and  that  in  consideration  of  the  purchase, 
the  part  payment  thereon,  and  the  agree- 
ment to  pay  the  full  purchase  price,  the  de- 
fendant agreed  to  use  reasonable  diligence 
in  shipping,  so  that  plaintiffs  could  receive 
the  shipment  by  said  route  before  it  was 
closed.  It  is  alleged  that  the  defendant  did 
not  use  any  diligence,  and  that  it  made  no 
effort  whatever  to  make  the  shipment  other 
than  the  5  tons  of  hay  aforesaid,  and  that 
no  shipment  was  made,  other  than  as  above 
stated.  Averments  are  made  as  to  the 
amount  of  freight  duty,  and  handling 
charges  the  plaintiffs  would  have  been  re- 
quired to  pay,  if  said  shipment  had  been 
made;  also  as  to  the  market  value  of  hay 
and  oats  in  Dawson  at  the  time  the  shipment 
should  have  arrived  there,  October  25th.  It 
is  alleged  that,  from  the  time  the  sale  was 
made  and  until  after  said  October  2oth,  the 
defendant  led  the  plaintiffs  to  believe  that 
it  would  fulfill  its  said  contract,  and  hotifled 
them  that  all  orders  bad  been  filled  and  all 
goods  shipped.  Damages  in  the  sum  of  $4,- 
290,  and  interest  thereon,  are  demanded.  The 
answer  denies  many  of  the  material  allega- 
tions of  the  complaint  and  a'fflrmatlvely  al- 
leges that  the  plaintiffs  orally  requested  the 
defendant,  through  its  president  and  rep- 
resentative, who  was  at  Dawson,  to  ship 
to  them  50  tons  of  hay  and  50  tons  of  oats, 
being  the  same  hay  and  oats  referred  to  in 
the  complaint;  that  said  representative  then 
and  there  stated  to  plaintiffs  that  he  did  not 
know  whether  it  would  be  possible  for  de- 
fendant to  make  the  shipment,  or  whether 
it  would  be  wiiUng  to  extend  to  plaintiffs  the 
desired  amount  of  credit;  that  it  was  agreed 
that  defendant's  said  president  should  by 
telegraphic  message  request  defendant  to 
make  the  shipment,  and  that  it  should  have 
the  right  to  either  ship  or  not  ship  as  it  saw 
fit;  that  such  message  was  sent  but  that  the 
defendant  was  unable  to  procure  the  neces- 
sary amount  of  hay  and  oats,  or  the  neces- 
sary freight  space  upon  vessels  for  the  ship- 
ment; also  that  it  did  not  desire  to  extend 
further  credit  to  plaintiffs.  It  is  also  alli^gcd 
that  the  agreement  relating  to  the  sale  was 
wholly  oral,  that  the  value  of  the  hay  and 
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oats  exceeded  $100,  that  no  part  of  the  pur- 
chase price  was  paid,  that  no  goods  -were 
delivered,  and  that  the  agreement  of  sale 
was  therefore  within  the  statute  of  frauds. 
The  answer  also  contains  a  plea  of  accord 
and  satisfaction,  and  the  alHrmatlve  de- 
fenses are  denied  by  the  reply.  The  cause 
was  tried  by  the  coiwt  without  a  Jury,  and 
resulted  In  a  Judgment  in  favor  of  plain- 
tiffs in  the  sum  of  $2,500.  The  defendant 
has  appealed. 

It  is  first  urged  that  the  court  erred  In  not 
finding  that  the  order  for  the  100  tons  was 
conditional,  as. alleged  in  appellant's  answer. 
The  court  found  that  the  contract  of  sale 
was  absolute  and  without  conditions.  The 
record  of  the  evidence  is  voluminous,  includ- 
ing a  large  amount  of  oral  testimony  and  a 
mass  of  written  correspondence.  We  have 
laboriously  read  the  statement  of  facts,  and 
the  finding  of  the  court  in  the  above  par-' 
tlcular  is  supported  by  the  testimony  of  the 
respondents.  They  are,  respectively,  the 
brother  and'  sister  of  Charles  H.  Lilly,  the 
president  of  appellant  corporation,  who  made 
the  sale  In  behalf  of  appellant.  Opposed  to 
the  testimony  of  both  the  respondents  la 
that  of  their  said'  brother.  The  court  evi- 
dently relied  upon  the  testimony  of  the  re- 
spondents, which  was  direct  and  unequivo- 
cal. That  of  their  brother  was  equally  di- 
rect at  the  time  of  the  trial,  but,  from  in- 
dications appearing  in  the  correspondence 
that  he  may  not  have  remembered  all  the 
details  concerning  this  sale,  it  was  not  neces- 
sary that  the  couri  should  believe  that  his 
testimony  was  Intentionally  false,  but  rather 
that  he  might  have  forgotten  just  what  did 
tal^e  place  between  him  and  the  respondents. 
The  court,  after  hearing  and  observing  these 
witnesses  during  a  long  and  tedious  trial, 
and  after  considering  the  correspondence  be- 
tween the  parties,  reached  the  conclusion 
that  the  respondents'  testimony  was  correct 
We  think  under  the  whole  evidence  that  we 
should  not  be  warranted  in  disturbing  the 
finding. 

It  is  next  complained  that  the  court  should 
have  found  that  there  was  no  written  memo- 
randum of  the  sale,  no  part  delivery  of  the 
goods,  and  no  payment  made;  It  being  con- 
tended that  the  facts  show  the  contract  to 
have  been  within  the  statute  of  frauds.  No 
specific  finding  was  made  as  to  the  first  two 
points  above  mentioned,  but  it  was  express- 
ly found  that  respondents  paid  appellant  on 
account  of  such  sale  the  sum  of  $694.99.  It 
is  admitted  that  the  respondent  firm  was  not 
Indebted  to  appellant  In  any  sum  when 
Charles  H.  Lilly,  representing  appellant,  went 
to  Dawson  in  August,  1901.  It  is'  also  ad- 
mitted that  on  the  30th  day  of  that  month 
respondents  purchased  from  appellant  2.5 
tons  of  °hay  and  25  tons  of  oats,  and  that 
their  Indebtedness  upon  that  purchase  was 
all  they  were  owing  appellant  at  the  time 
they  made  the  purchase  of  the  100  tons  on 
September  4th.    It  is  not  disputed  that  on 


September  9th  respondents  delivered  to  their 
brother,  Charles  H.  Lilly,  gold  dust  of  the 
value  of  $1,769.68.  The  respondents  both  tes- 
tified positively  that  the  delivery  was  made 
to  their  brother  as  the  representative  of  ap- 
pellant, and  that  It  was  then  agreed  that  ap- 
pellant should  credit  them,  by  reason  of  the 
delivery  of  the  gold  dust,  with  the  full  value 
thereof,  and  that  it  should  be  applied  to  the 
payment  in  full  of  the  said  purchase  of  Au- 
gust 30th,  in  the  sum  of  about  $1,075,  and 
the  balance  should  be  applied  upon  the  in- 
debtedness for  the  purchase  of  the  100  tone. 
The  appellant  did  afterwards  credit  respond- 
ents with  the  full  value  of  the  ore,  as  as- 
certained through  the  assay  oflBce  in  Seattle. 
Charles  H.  Lilly  testified  that  there  was  no 
agreement  to  credit  any  part  of  It  upon  the 
100-ton  deal.  But  we  thhik  upon  this  sub- 
ject also  that  the  weight  of  the  evidence 
sustains  the  court's  finding  that  a  paynietft 
was  made  and  received  upon  that  purchase. 
The  court  made  no  finding  one  way  or  the 
other  as  to  whether  there  was  a  delivery  of 
any  portion  of  the  100  tons,  We  think  a  find- 
ing that  there  was  a  delivery  of  5  tons  of 
hay  thereon  Is  justified  by  the  evidence. 
There  was  such  a  shipment  and  delivery  that 
was  not  ordered  through  any  other  deal  be- 
tween the  parties.  It  was  shipped  at  the 
time  the  larger  shipment  was  to  be  made, 
and  we  think  it  can  be  accounted  for  only 
by  reference  to  that  purchase.  For  the  rea- 
son, therefore,  that  there  was  a  part  pay- 
ment, and  also  part  delivery,  the  contract 
was  not  within  the  statute  of  frauds. 

The  next  point  urged  is  that  the  court  er- 
red In  not  finding  that  there  was  an  ac- 
cord and  satisfaction  between  the  parties. 
Some  time  before  the  bringing  of  this  suit 
respondent  J.  B.  Lilly  was  in  the  oflSce  of 
appellant  In  Seattle  when  an  offer  was  made 
to  adjust  the  differences  between  respondents 
and  the  corporation.  Propositions  by  way 
of  compromise  were  made  by  respondent  J. 
E.  Lilly,  but  they  were  not  accepted.  Appel- 
lant admitted  some  liability  to  respondents 
at  that  time,  but  did  not  take  Into  account 
any  liability  by  reason  of  respondents'  loss 
growing  out  of  the  failure  to  complete  the 
100-ton  shipment.  J.  E.  Lilly  testified  that 
he  finally  told  appellant  to  pay  what  it  was 
wining  to  pay,  and  that  they  would  "scrap" 
over  the  balance.  Appellant  then  made  a 
check  payable  to  the  order  of  respondent 
firm  for  $194.46.  No  memorandum  was  made 
upon  the  check  that  it  was  In  full  settlement 
of  accounts,  and  no  receipt  passed  between 
the  parties  to  that  effect.  In  view  of  the 
fact  that  respondents  were  then  claiming 
something  like  $2,<100,  together  with  the  fur- 
ther fact,  appearing  In  evidence  that  a  sharp, 
and  even  angry,  dispute  occurred  between 
the  parties  Just  before  the  check  was  given, 
it  seems  Improbable  that  the  giving  of  the 
check  was  the  result  of  an  agreed  settlement 
of  the  differences.  In  the  absence  of  some 
note  thereon  or  rece^Jzl©  ij^h^Li^ect    The 
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testimony  of  J.  B.  Lilly  upon  tbat  subject 
seems  reasonable,  wlien  viewed  in  the  liglit 
of  attending  circumstances,  and  we  ttilnk 
the  court  did  not  err  in  refusing  to  find  tbat 
ttiere  was  an  accord  and  satisfaction;  es- 
pecially Inasmuch  as  the  burden  was  upon 
appellant  to  stiow  tbat  fact. 

Appellant  contends  that  the  damages  al- 
lowed were  excessive.  The  sum  allowed  was 
a  little  more  than  half  tbat  demanded  by 
respondents.  It  is  said  that,  to  sustain  the 
damages  found,  they  must  l>e  measured  by 
the  Dawson  marlcet;  whereas  it  is  argued 
that  they  should  be  measured  by  the  Seattle 
market.  We  think,  under  the  contract,  the 
damages  must  be  measured  with  reference 
to  the  Dawson  market.  The  court  foimd  that 
appellant  knew  when  the  contract  was  made 
that  the  goods  were  to  be  sold  in  the  Daw- 
son market,  and  that  it  was  necessary  for 
that  purpose  that  they  should  reach  Daw- 
son before  the  close  of  navigation  for  the 
season.  Certainly  respondents'  damages 
must  have  been  the  amount  of  profits  that 
they  would  have  realized  from  the  Dawson 
market,  if  the  shipment  had  been  made  and 
the  goods  had  arrived  there  as  agreed.  They 
relied  upon  this  expected  shipment,  were 
informed  that  all  orders  had  been  shipped, 
and  it  was  impossible  for  them  tO'  obtain 
similar  goods  from  any  other  source  after 
thty  learned  that  the  sliipment  had  not  been 
made.  Where  a  party  in  a  distant  place 
sells  and  agrees  to  deliver  goods  at  a  des- 
ignated point,  where  he  knows  they  are  to 
be  sold  by  the  vendee,  the  measure  of  dam- 
ages is  the  difference  between  the  purchase 
price  at  the  place  of  purchase  and  the  market 
value  at  the  point  to  which  they  are  to  be 
shipped,  and  where  they  are  to  l>e  sold,  less 
cost  of  transportation,  and  necessary  han- 
dling, and  sale  expenses.  McGormick,  etc., 
O).  T.  Jensen,  29  Neb.  102,  45  N.  W.'  IGO; 
Campbellsville  Lumber  Co.  v.  Bradlee  &  Wig- 
gins, 96  Ky.  4m,  29  S.  W.  313;  Cockburn  v. 
Ashland  Lumber  Co.,  54  Wis.  619,  12  N.  W. 
49;  Booth  v.  Spuyten,  etc..  Mill  Co.,  60  N.  Y. 
487;  Johnson  &  Thornton  v.  Allen  &  Jemi- 
son,  78  Ala.  387,  56  Am.  Rep.  34;  Austiian 
V.  Springer  (Mich.)  54  N.  E.  50,  34  Am.  St. 

'Rep.  350.  The  amount  of  damages  allowed 
by  the  court  was  within  the  above  rule,  and 
there  is  ample  testimony  to  support  it. 

Appellant  assigns  error  in  that  the  court 
taxed  as  a  part  of  respondents'  costs  a  $12 

.jury  fee,  which  they  had  paid  into  the  reg- 
istry of  the  court.  Afterwards  It  was  stipu- 
lated to  ti-y  the  cause  without  a  Jury.  Appel- 
lant urges  that  it  should  not  be  charged  with 
this  cost  The  jury  fee  was,  however,  a 
proper  disbursement  for  respondents  to  make. 
It  inured  to  the  benefit  of  appellant,  and 
established  its  right  to  a  Jury  trial  without 
payment  on  its  part.  When  it  subsequently 
developed  that  both  parties  were  williug  to 
try  without  a  Jury,  re.spondent8  could  not 
recall  the  fee.  It  therefore  became  a  regu- 
lar and  legal  disbursement  in  the  case.    Sec- 


tion 5167^  2  Ballinger's  Ann.  Codes  &  St. 
provides  that  the  prevailing  party  "shall  be 
entitled  to  his  costs  and  disbursements."  It 
•was,  therefore,  not  error  to  tax  the  Jury  fee 
In  favor  of  respondents. 
The  Judgment  is  aflBrmed. 

MOUNT,  C.  J.,  and  RUDKIN  and  CROW, 
JJ.,  concur. 

(39  Wasb.  381) 
KRISCH  V.  INTERSTATE  FISHERIES  CO. 
(Supreme  C!ourt  of  Washington.    July   28, 
1905.) 

1.  CoKPOBATiONS— Stock— Right  to  Seix. 

Where,  on  the  organization  of  defendant 
corporation,  its  entire  capital  stock  was  sub- 
scribed by  and  issued  to  its  promoters  as  fully 
paid  up,  though  the  consideration  for  such  sub- 
scription was  little  more  than  nominal,  after 
which  550,000  of  the  corporation's  shares  were 
donated  to  it  by  its  secretary  aud  treasurer, 
whicli  the  corporation  was  authorized  by  its 
trustees  to  sell,  the  corporation  became  the  law- 
ful owner  of  such  stock,  and  was  entitled  either 
to*  sell  or  reissue  it. 

2.  Same— Ultra  Vires. 

Where  defendant  corporation  received  the 
proceeds  of  a  fraudulent  sale  of  certain  of  its 
stock  to  plaintiff,  the  defense  of  ultra  vires 
was  not  available  to  it  in  a  suit  to  recover  dam- 
ages sustained  thereby. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  {  1557.] 

3.  Same— Notice. 

Where  plaintiff,  on  November  16.  1903, 
was  induced  to  purchase  certain  of  defendant's 
stock  and  enter  its  employ  by  false  representa- 
tions as  to  defendant's  financial  condition  and 
resources,  and  defendant  made  efforts  to  ascer- 
tain the  truth  of  such  representations,  but  such 
means -of  information  as  were  open  to  him  were 
fraudulently  operated  by  defendant,  so  that 
plaintiff  did  not  learn  that  the  corporation  was 
m  fact  a  mere  scheme  to  defraud  mvestors  un- 
til February  24,  1904,  when  he  immediately 
brought  suit,  he  was  not  charged  with  notice  of 
defendant's  fraudulent  acts  and  conduct  as  a, 
matter  of  law. 

4.  Same— Laches. 

Plaintiff  was  not  guilty  of  such  laches  as 
precluded  a  recovery. 

Appeal  from  Superior  Court,  King  County; 
W.  H.  White,  Judge  pro  tem. 

Action  by  I^rank  Krisch  against  the  Inter- 
state Fisheries  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

H.  E.  Foster,  for  appellant  Willett  & 
Wlllett,  for  respondent 

RUDKIX,  J.  On  the  16th  day  of  Novem- 
ber, 1903,  the  plaintiff  in  this  action  purchas- 
ed from  the  defendant,  through  one  Casedy, 
its  treasurer  and  general  manager,  5,000 
shares  of  the  capital  stock  of  the  defendant, 
and  paid  therefor  the  sum  of  ?500.  On  the 
same  day  the  plaintiff  also  entered  Into  a 
contract  with  the  defendant,  through  the 
same  officer,  by  the  terms  of  whlph  the  plain- 
tiff entered  the  employ  of  the  defendant,  and 
was  to  receive  for  his  services  the  sum  of 
IfoO  per  month  in  cash  and  400  shares  of  the 
capital  stock  of  the  company  at  an  agreed 

valuation  of  10  cents  per  share.    The  nlain- 
Tiigitized  by  VjWOV  It 
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tiS  continued  In  the  employ  of  the.defendant 
under  this  contract  until  the  24th  daj[  of 
February,  1904,  and  received  In  all  1^200 
shares  of  the  capital  stock  of  the  company,  In 
part  payment  for  his  three  mouths'  services. 
The  plaintiff  alleges  in  his  complaint,  which 
consists  of  two  causes  of  action,  that  he  was 
Induced  to  purchase  the  stock  and  enter  into 
the  contract  of  employment  by  the  false 
and  fraudulent  representations  of  the  de- 
fendant, through  its  said  treasurer  and.  gen- 
eral manager.  The  substance  of  these  rep- 
resentations was  as  follows:  That  the  de- 
fendant bad  sold  $14,000  worth  of  Its  capital 
stoclt,  and  with  the /proceeds  had  acquired 
property  of  the  aggregate  value  of  113,050; 
that  the  defendant  was  not  Indebted  to  ex- 
ceed the  sum  of  $180;  that  the  business  of 
the  defendant  for  the  six  months  preceding 
the  16th  day  of  November,  1903,  had  been  on 
a  paying  l)asis;  that  the  defendant  had  $400 
in  cash  in  its  treasury;  and  that  the  defend- 
ant was  on  a  dividend  paying  basis,  had  an 
established  trade,  etc.  The  complaint  further 
averred  that  all  these  representations  were 
false,  and  known  to  the  defendant  to  be 
false;  tliat  the  plaintiff  believed  them  to  be 
true,  and  relied  upon  them;  and  that  he  in- 
vestigated the  affairs  and  condition  of  the 
defendant  company,  so  far  as  lay  within  his 
power,  before  he  purchased  the  stock  or  en- 
tered its  employ.  The  complaint  further 
averred  that  the  stock  was  of  no  value  what- 
ever, and  prayed  Judgment  against  the  de- 
fendant for  the  sum  of  $020,  with  Interest. 
The  answer  admitted  the  corporate  existence 
of  the  defendant,  the  purchase  of  the  5,000 
shares  of  the  capital  stock  by  the  plaintier, 
and  the  contract  of  employment  under  which 
1,200  shares  of  the  stock  were  received,  but 
denied  each  and  every  other  allegation  of 
the  complaint.  The  action  was  tried  before 
the  court  without  a  Jury.  The  court  found 
the  facts  substantially  as'  alleged  in  the  com- 
plaint, and  found  that  all  the  representations 
were  made  as  alleged;  that  the  value  of  the 
defendant's  property  did  not  exceed  the  sum 
of  $2,400;  that  the  corporation  was  In  debt 
to  exceed  $1,500;  that  the  defendant  had  no 
established  trade  or  business,  and  was  not, 
and  had  never  been,  upon  a  paying  basis; 
that  the  business  of  the  defendant  was  car- 
ried on  at  a  loss,  and  for  the  sole  purpose  of 
deceiving  intending  investors  in  Its  stock; 
and  that  the  stock  was  utterly  valueless. 
The  court  further  found  that  all  representa- 
tions made  were  false,  and  were  known  by 
the  defendant  to  be  false;  that  they  were 
made  for  the  purpose  of  deceiving  the  plain- 
tiff, and  inducing  him  to  purchase  the  stock 
and  enter  the  employ  of  the  defendant;  that 
the  facts  were  particularly  within  the  knowl- 
edge of  the  defendant's  manager,  and  not 
open  to  the  plalntifT;  that  such  means  of  in- 
formation as  were  open  to  the  plalntifT  were 
fraudulently  operated  by  the  defendant;  that 
the  plaintiff  did  not  lenrn  of  the  true  state 
nl  affairs  touching  such  representations  until 


a  day  ca:  two  before  the  bringing  of  the  ac- 
tion. The  court  rendered  Judgment  as  pray- 
ed in  the  complaint,  and  the  defendant  ap- 
peals. 

Since  the  commencement  of  this  action  in 
the  court  below  a  receiver  has  been  appoint- 
ed for  the  appellant  corporation.  The  receiv- 
er has  applied  for  leave  to  intervene  in  this 
court,  in  order  that  be  may  move  to  dismiss 
the  appeal.  In  view  of  the  conclusion  we 
have  reached  on  the  merits  of  the  case,  we 
will  not  pass  on  this  application,  and  the 
same  is  denied  pro  forma. 

The  first  assignment  of  error  is  that  the 
complaint  does  not  state  sufficient  facta,  be- 
cause (1)  the  appellant  could  not  lawfully 
traffic  in  its  own  stock;  (2)  the  respondent 
purchased  the  stock  at  10  per  cent  of  its 
face  value,  and  was  in  the  employ  of  the  ap- 
pellant for  three  months,  and  was  therefore 
chargeable  with  notice  of  the  financial  affairs 
and  business  of  the  appellant;  and  (3)  the 
respondent  did  not  act  with  due  diligence. 
At  the  organization  of  the  corporation,  the 
entire  capital  stock  was  subscribed  by  and 
issued  to  the  promoters  as  fully  paid  up, 
though  the  consideration  for  such  subscrip- 
tion was  little  more  than  nominal.  Five  hun- 
dred and  seventy  thousand  shares  were  thus 
issued  to  the  treasurer  Casedy,  550,000  of 
which  were  by  him  donated  to  the  corpora- 
tion. The  trustees  authorized  a  sale  of  this 
stock,  and  a  part  thereof  came  into  the  hands 
of  tlie  respondent  under  the  circumstances 
already  stated.  Assuming,  without  deciding, 
that  a  corporation  cannot  traflBc  in  its  own 
stock  in  this  state,  we  do  not  think  the  rule 
was  violated  in  this  case.  Whatever  the 
rights  of  creditors  might  l>e,  as  between  the 
corporation  and  the  subscribers,  this  stock 
was  fully  paid  up,  and  the  corporation  will 
not  be  heard  to  gainsay  it.  The  corporation 
lawfully  became  the  owner  of  this  stock,  and 
had  a  right  to  sell  or  reissue  it  Further- 
more, after  receiving  the  benefits  of  the  sale 
of  the  stock,  the  defense  of  ultra  vires  is  not 
available.  Tootle  v.  First  Nat  Bank,  6  Wash, 
181,  33  Pac.  345;  Allen  v.  Olympia  Light  & 
Power  Co.,  13  Wash.  307,  43  Pac.  55;  Prong- 
er  V.  Old  National  Bank,  20  Wash.  618,  56 
Pac.  301;  Oraton  &  Knight  Mfg.  Co.  v.  Bed- 
elslielnier,  28  Wash.  370,  68  Pac.  879.  The 
respondent  was  not  as  a  matter  of  law, 
chargeable  with  notice  of  the  fraudulent  acts 
and  conduct  of  the  appellant  and  its  author- 
ized agent,  and  was  not  guilty  of  laches  in 
falling  to  discover  the  fraud  or  prosecute  his 
action  sooner,  under  the  facts  and  circum- 
stances found  by  the  court 

It  is  next  assigned  as  error  that  the  court 
admitted  incompetent  testimony.  The  case 
was  tried  without  a  Jury,  and  is  triable  de 
novo  in  this  court.  After  rejecting  the  in- 
competent testimony,  if  any,  sufficient  re- 
mains to  sustain  the  findings  of  the  court. 

The  failure  to  grant  a  nonsuit  or  to  ren- 
der a  Judgment  for  tlie  appellant  has  alrt-ady 
been  answered  by  ^Mlgjire,  1^^^^  as  to 
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the  BufiBciency  of  tbe  complaint.  The  record 
before  us  affords  abundant  evidence  that  tbe 
cblef  business  of  the  appellant  was  to  make 
fraudulent  sales  of  Its  own  stock  by  means 
little  less  than  criminal.  Its  other  business 
was  a  mere  ruse  and  pretense  to  enable  It 
the  more  easily  to  cheat  and  defraud.  It 
would  be  a  grave  reproach  to  the  law  should 
this  court  declare  that  there  Is  no  redress  for 
such  wrongs. 

There  is  no  error  In  the  record,  and  the 
judgment  is  affirmed. 

MOUNT,  C.  J.,  and  FULI.ERTON,  HAD- 
LEY.  and  CROW,  JJ.,  concur.  ROOT,  J.,  be- 
ing disqualified,  took  no  part 


(39  Wash.  42S) 

DRASDO  V.  JOBST  et  al. 
<Snpreme  Court  of  Washington.    Aug.  2,  1905.) 

1.  ExEcuTOBS  —  Final    Accounting  —  Dis- 
TBiBUTioN— Pending  Litigation. 

Where  whatever  litigation  there  had  been 
concerning  an  estate  had  been  finally  deter- 
mined, and  two  appeals  taken  had  been  dis- 
posed of,  an  objection  to  the  jurisdiction  of  the 
court  to  render  a  d'»cree  of  final  distribution  by 
reason  of  unsettled  litigation  was  unsustain- 
able. 

2.  Same— Findings. 

•  Where  questions  affecting  the  separate  and 
community  estate  of  testator  had  been  deter- 
mined in  the  course  of  the  administration  of 
the  estate  and  in  special  proceedings  for  that 
purpose,  findings  made  on  an  application  for 
distribution  which  merely  recited  the  ultimate 
facts  so  previously  found  were  not  reviewable 
on  appeal  from  the  distribution  decree. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Judicial  accounting  by  Frank  Jobst  and 
Ernst  Drasdo,  as  executors  of  the  estate  of 
Paul  Drasdo,  deceased,  etc.  From  a  decree 
of  distribution,  Dora  Marsh  Drasdo  appeals. 
Affirmed. 

C.  H.  Farrell  and  Files,  Donworth,  Howe 
&  Farrell,  for  appellant  William  Martin,  for 
respondents. 


MOUNT,  C.  J.  This  appeal  is  from  an  or- 
der in  probate  settling  the  final  account  of 
the  executors  of  the  estate  of  Paul  Drasdo, 
deceased,  and  making  distribution  of  his  sep- 
arate estate.  Paul  Drasdo  died  on  June  15, 
1903.  He  left  a  valuable  estate.  There  were 
no  direct  heirs,  except  a  widow,  who  was  not 
living  with  him  at  the  time  of  his  death. 
Prior  to  his  death  jie  made  a  will,  by  the 
terms  of  which  he  disposed  of  all  his  prop- 
erty, leaving  to  his  widow  fl.  Immediately 
after  his  death  a  special  administrator  was 
appointed,  who  took  charge  of  the  estate. 
The  will  was  subsequently  probated,  and 
Frank  Jobst  and  Ernst  Drasdo  were  appoint- 
ed executors.  They  qualified  as  stich.  and 
on  June  29,  1903,  gave  notice  to  creditors. 
Subsequently  the  widow  applied  for  letters 
testamentary  upon  the  community  estate. 
Upon  notice  and  a  hearing,  J.  A.  Paine  was 


appointed  such  administrator  and  qualified. 
Thereafter  the  widow  made  an  application 
for  an  allowance  pending  the  settlement  of- 
the  Estate,  and  on  the  28'th  day  of  October, 
1903,  said  allowance  was  made  and  sustain- 
ed by  this  court  In  re  Drasdo's  Estate,  36 
Wash.  478,  78  Pac.  1022.  On  the  11th  day 
of  October,  1904,  the  executors  filed  their 
final  account  and  petitioned  for  distrlbutlop 
of  the  separate  estate  of  tbe  deceased,  and 
gave  due  notice  thereof.  The  widow  and 
the  administrator  of  the  community  estate 
appeared  and  filed  exceptions  to  the  account, 
and  alleged  that  all  the  property  then  In  pos- 
session of  the  executors  was  community 
property.  At  the  time  of  the  hearing  on  the 
final  account,  the  widow  and  the  administra- 
tor of  the  community  estate  objected  to  the 
Jurisdiction  of  the  court  to  settle  tbe  estate, 
upon  tbe  ground  that  certain  litigation  was 
then  pending  concerning  the  property  of  the 
estate.  It  was  stated  that  tbe  remittitur  had 
not  gone  down  from  this  court  In  Re  Dras- 
do's Estate,  supra,  and  that  an  action  wbic' 
had  been  brought  by  tbe  administrator  of  the 
community  estate,  claiming  the  whole  es-  . 
tate  as  community  property,  was  also  pend- 
ing In  this  court.  These  objections  were  de- 
nied, and  the  court  proceeded  to  a  bearing 
upon  the  settlement  of  the  estate  and  of  the 
final  account  and  at  the  close  thereof  made 
findings  as  follows: 

"(1)  That  said  Paul  Drasdo  died  In  Seat- 
tle, King  county.  Wash.,  on  the  15th  day  of 
Jone,  1903,  leaving  a  last  will  and  testament , 
disposing  of  all  of  his  separate  estate,  where- 
in Frank  Jobst  and  Ernst  Drasdo  were  se- 
lected and  appointed  executors,  and  there- 
after, on,  to  wit,  the  29th  day  of  June,  1903, 
the  said  last  will  and  testament  was  duly 
and  regularly  filed  and  probated  in  the  su- 
perior court  of  King  county,  state  of  Wash- 
ington, and  since  the  probating  of  said  will 
as  aforesaid  no  contest  of  any  kind  has  been 
Inaugurated  against  tbe  same. 

"(2)  That  on  the  14th  day  of  August  1902. 
said  Paul  Drasdo,  deceased,  and  tbe  said 
Dora  Marsh  Drasdo,  were  married  at  Seat- 
tle, King  county.  Wash.,  and '  the  marital 
community  then  formed  existed  until  the 
date  of  the  death  of  the  said  Paul  Drasdo, 
deceased,  as  aforesaid. 

"(3)  That  at  tbe  time  of  the  death  of  the 
said  Paul  Drasdo  he  was  possessed  of  the 
following  separate  property,  to  wit:'  Two 
certificates  of  deposit  in  the  sum  of  $5,000 
each;  eight  railroad  bonds  of  tbe  Northern 
Railroad  of  California,  of  the  par  valiie  of 
$1,000  each,  with  accrued  inte|-est;  one  res- 
taurant, known  as  the  '"Vienna  Caf6,'  situat- 
ed at  520  Second  avenue,  Seattle,  Wash.,  to- 
gether with  the  lease  thereon. 

"(4)  That  at  the  time  of  the  death  of  the 
said  Paul  Drasdo  the  marital  community 
consisting  of  the  said  decedent  and  tbe  said 
Dora  Mnrsh  Drasdo  possessed  the  following 
community  property,  to  wit:  $1,060.75  found 
upon  the  person  of  said  decedent  at  the  tlmeT^ 
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of  bis  death;  $1,000  found  in  the  safe  de- 
posit box  In  the  city  of  Tacoma,  state  of 
Washington;  one  horse  and  buggy;  one  dia- 
mond ring;  household  furniture  and  effects, 
of  the  value  of  $4,000;  personal  furniture 
and  furnishings  situated  in  the  Vienna  Caff, 
hereinabove  referred  to,  of  the  value  of  $800; 
a  claim  against  said  Vienna  Caf6  for  the 
services  of  the  said  Paul  Drasdo.  deceased, 
amounting  to  $2,000. 

"(5)  That  during  the  existence  of  said  mar- 
ital community  the  said  Paul  Drasdo,  de- 
ceased, and  Dora  Marsh  Drasdo,  received 
from  the  said  Vienna  Caf6  and  used  for  their 
household  expenses  the  sum  of  $2,000,  and 
in  addition  thereto  the  said  marital  commu- 
nity during  its  existence  received  from  said 
Vienna  Caf6  from  thp  separate  estate  of  said 
Paul  Drasdo,  deceased,  the  sum  of  $5,000. 

"(6)  That  on,  to  -wit,  the  20th  day  of  April, 
1903,  said  Paul  Drasdo,  deceased,  transfer- 
red to  a  corporation  theretofore  formed,  nam- 
ed the  .'Vienna  Caf6,'  the  said  restaurant  and 
the  good  will  thereof,  the  same  being  then 
and  having  been  for  more  than  two  years 
prior  thereto  a  separate  property,  and  receiv- 
ed for  such  transfer  28  shares  of  the  capital 
stoclc  of  said  corporation. 

"(7)  That  under  the  terms  of  the  said  last 
will  and  testament  of  the  decedent,  Paul 
Drasdo,  he  bequeathed  to  Ernst  Drasdo,  his 
brother,  the  28  shares  of  the  capital  stocli  of 
the  Vienna  Cat6,  a  corporation,  hereinabove 
referred  to;  to  Albert  Thalheim,  a  half  broth- 
er, of  St.  Louis,  Mo.,  the  sum  of  $5,000;  to 
Dora  Marsh  Drasdo,  the  sum  of  one  dollar; 
and  the  remainder  of  his  estate  to  Martha 
Brobardt,  a  sister,  of  Karlsruhe,  Germany. 

"(8)  On  the  28th  day  of  October,  1903,  this 
court,  by  an  order  regularly  made,  after  full 
hearing  and  notice  to  all  the  parties,  set 
apart  to  Dora  Marsh  Drasdo,  widow  of  said 
decedent,  all  of  the  household  furnitiu-e  and 
effects,  hereinabove  referred  to,  amounting  In 
value  to  about  $4,000,  and  In  addition  thereto 
at  the  same  time  ordered  that  she  be  paid 
from  the  separate  estate  of  the  said  Paul 
Drasdo,  deceased,  tUp  •?iim  of  $2.50  per  month 
as  a  family  allowance  pending  the  settlement 
and  distribution  of  the  said  decedent's  es- 
tate, and  said  order  was  thereafter  affirmed 
by  the  Supreme  Court  of  the  state  of  Wash- 
ington. 

"(9)  That  during  the  existence  of  the  mar- 
ital community  consisting  of  said  Paul  Dras- 
do and  Dora  Marsh  Drasdo,  the  said  Paul 
Drasdo  so  commingled  his  earnings  as  man- 
ager of  the  Vienna  Caf6  with  the  property  of 
said  Vienna  CaK  that  It  was  Impossible  to 
ascertain  without  investigation  which  was 
community  and  which  was  separate  proper- 
ty, and  In  addition  there  was  good  reason  to 
believe  at  the  preliminary  hearing  that  the 
lease  of  the  said  Vienna  Caf6  was  the  com- 
munity property  of  said  Paul  Drasdo  and 
Dora  Marsh  Drasdo;  and  upon  petition  this 
court  on  the  14th  day  of  July,  1903;  appoint- 
«h1  J.  A.  Paine  administrator  of  the  commu- 


nity estate  of  the  said  Paul  Drasdo  and  Dora 
Marsh  Drasdo,  and  directed  him  as  such  ad- 
ministrator to  take  possession  of  the  said 
Vleuna  CafS  and  hold  and  conduct  the  same 
until  the  further  order  of  the  court  That 
thereafter,  on,  to  wit,  the  10th  day  of  Au- 
gust, 1903,  this  court,  by  an  order  made,  di- 
rected said  administrator  to  turn  the  said 
Vienna  Caf6  over  to  the  executors  of  the 
estate  of  Paul  Drasdo,  deceased.  That  dur- 
ing the  time  said  administrator  of  the  com- 
munity estate  was  In  possession  of  said  caf6 
and  conducted  the  same  he  collected  certain 
moneys  and  made  certain  disbursements  nec- 
essary In  the  management  thereof. 

"(10)  That  due  and  legal  notice  of  the  pe- 
tition of  the  executors  herein  for  the  settle- 
ment of  their  final  account  and  the  distrlbu-' 
tion  of  said  estate  was  posted  and  published 
and  given  in  all  respects  as  required  by  law, 
and  all  the  debts  of  the  said  decedent  have 
been  paid,  with  the  exception  of  the  expenses 
of  the  administrator  and  the  family  allow- 
ance of  $250  per  month  to  Dora  Marsh  Dras- 
do, hereinabove  referred  to.  That  more  than 
one  year  has  elapsed  since  the  publication  of 
the  notice  to  creditors  to  present  their  claims 
from  the  time  of  the  filing  of  the  publica- 
tion of  the  said  notice  up  to  the  time  of  the 
i  filing  of  the  said  petition  for  settlement  and 
distribution,  and  said  estate  Is  now  in  a  con- 
dition to  be  distributed  under  and  In  ac- 
cordance with  the  will  of  the  said  decedent, 
Paul  Drasdo. 

"(11)  That  the  final  account  filed  herein  by 
said  executors  of  said  estate  Is  correct  in  all 
respects,  and  is  hereby  approved,  settled, 
and  allowed." 

The  12th  finding  fixed  the  fees  of  the  execu- 
tors and  the  attorneys. 

Upon  these  findings  an  order  was  made  ap- 
proving the  account  and  distributing  the  sep- 
arate estate  according  to  the  terms  of  the 
will,  after  paying  to  the  widow  $4,666.66,  the 
amount  due  her  under  the  order  of  allowance 
up  to  the  time  of  the  final  order.  The  wid- 
ow appeals. 

Twenty-five  errors  are  assigned,  many  of 
which  are  obviously  without  merit.  We  shall 
notice  those  only  which  appear  to  have  been 
made  In  good  faith.  Four  of  the  assignments 
of  error  are  based  upon  objections  to  the  Ju- 
risdiction of  the  court  to  decree  a  final  dis- 
tribution while  there  was  litigation  pending 
Involving  property  belonging  to  the  estate. 
Several  authorities  are  cited  to  the  effect 
that,  where  there  is  undetermined  litigation 
pending  which  involves  the  right  of  the  es- 
tate to  certain  property,  the  estate  is  not 
ready  for  distribution.  But,  In  the  record 
before  us,  whatever  litigation  there  had  been 
concerning  this  estate  appears  to  have  been 
finally  determined.  It  is  true  that  one  or 
two  appeals  had  been  taken,  but  those  ap- 
peals appear  to  have  been  long  since  disposed 
of.  So  that,  if  the  rule  Is  as  contended  for 
by  appellant,  It  Is  not  now  applicable  to  this 

case. 
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Appellant  also  contends  that  the  court  err- 
ed In  making  certain  findings  determining 
what  proi>erty  was  the  separate  estate  of 
Paul  Drasdo,  deceased,  and  what  property 
was  community  property  of  Drasdo  and  wife. 
These  questions  bad  formerly  been  determin- 
ed In  the  course  of  the  administration  of  the 
estate  and  in  special  proceedings  for  that 
purpose,  and  certain  property  bad  been  set 
over  to  the  appellant  and  to  the  administra- 
tor of  the  community  estate.  The  separate 
estate  had  been  set  over  to  the  executors 
under  the  will.  These  findings  made  no 
change  in  that  respect,  but  simply  recited 
the  ultimate  facts  In  relation  thereto.  We 
think  no  error  can  be  based  on  such  recitals, 
and  thafr  appellant  cannot  review  them  in 
this  proceeding. 

Appellant  also  contends  that  the  court  err- 
ed in  finding  that  all  the  debts  had  been  paid, 
with  the  exception  of  the  exijeuses  of  ad- 
ministration and  the  widow's  allowance;  but 
as  we  read  the  evidence  there  were  no  debts, 
except  the  funeral  expenses  and  the  expenses 
of  administration.  It  Is  true  a  bill  of  $50 
was  presented  by  one  person  claiming  to  be 
a  creditor,  but  It  was  disallowed  and  with- 
drawn, and  the  time  for  ^enforcing  it  had 
long  since  expired.  There  seems  to  be  no 
dispute  in  the' evidence  as  to  the  correctness 
of  any  item  of  the  account  of  the  executors. 
All  the  items  thereof  appear  to  be  proper 
and  legally  chargeable  against  the  estate, 
and  we  see  no  reason  why  the  account  should 
not  be  allowed  and  the  estate  finally  settled, 
as  ordered  by  the  court. 

The  order  appealed  from  Is  therefore  at- 
^med,  with  costs  against  the  appellant. 

HADLEY,  ROOT,  CROW,  RUDKIN,  and 
FULLERTON,  JJ.,  concur. 


(39  Wa«h.  437) 

GAFFNER  v.  JOHNSON. 
(Supreme  Court  of  Washington.    Aug.  2,  1905.) 

1.  Appeabance  —  Effect  —  Waiver  of  Spe- 
ciAi,  Appearance. 

Where  defendant  waives  a  general  appear- 
ance after  the  denial  of  his  motion  to  dismiss 
on  the  ground  of  defective  service  of  summons, 
without  preserving  his  special  appearance,  made 
for  the  purpose  of  the  motion,  he  waives  bis 
special  appearance.  . 

[Ed'.  Note. — For  cases   in  point,   see  vol.  3, 
Cent.  Dig.  Appearance,  §§  66,  75,  143.] 

2.  Limitations  —  Actions  foe  Indemsitt  — 
Accrual. 

No  cause  of  action  accrues  to  the  master 
against  his  servant  on  account  of  injuries  cans- 
ed  to  a  third  person  by  the  negligent  act  of  the 
servant,  until  the  master  is  compelled  to  pay 
the  party  injured:  and  under  BalllnKer'a  Ann. 
Codes  &  St.  $  4805,  prescribing  the  limitation 
period  for  actions  not  otherwise  provided  for, 
he  has  two  years  from  that  time  within  which 
to  bring  the  action. 

[Ed.   Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  g  1237.] 

3.  Collision— Negligence  of  Pilot. 

Two  vessels  were  running  a  parallel  course, 
the  one  in  the  lead  having  the  right  of  way. 


The  weather  was  fine,  the  water  was  smooth, 
and  it  was  daytime.  The  pilot  of  the  vessel 
in  the  rear  Tiad  an  unobstructed  view  of  the 
other  vessel,  which  was  200  or  300  feet  ahead 
of  him,  and  nevertheless  ran  into  beK  Held, 
that  a  finding  of  negligence  on  the  part  of  the 
pilot  of  the  rear  vessel  was  justified. 

Appeal'  from  Superior  Court,  King  Coun- 
ty; Arthur  E.  •Grlffln,  Judge. 

Action  by  C.  H.  GaffneJ  against  J.  W.  B. 
Johnson.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Frank  P.  Lewis,  for  api)ellant  Baxter 
&  Wilson  and  A.  C.  Macdonald,  for  respond* 
ent 

MOUNT,  C.  J.  This  action  was  brought 
by  the  respondent  to  recover  from  his  serv- 
ant certain  damages  which  respondent  had 
been  compelled  to  pay  on  account  of  negli- 
gence of  said  servant.  Respondent  recov- 
ered a  judgment  In  the  court  below,  and  the 
defendant  appeals. 

Respondent  was  the  owner  of  the  steam- 
ship Mary  F.  Perley,  plying  between  Seattle* 
and  Port  Orchard.  Appellant  was  employ- 
ed by  the  respondent  as  master  of  said  ves- 
sel. On  November  21,  1899,  the  steamer 
Perley,  while  on  her  voyage  from  Seattle  to 
Port  Orchard,  came  into  collision  with  and 
damaged  the  steamer  Pilgrim,  which  was  an 
opposition  boat  on  the  same  route.  It, Is 
charged  by  the  complaint  that  the  collision 
and  damages  were  caused  by  the  negligent 
and  careless  manner  in  which  api>ellant  nav- 
igated respondent's  vessel.  '  It  is  also  char- 
ged that  re8i>ondent  was  sued  by  the  owner 
of  the  Pilgrim,  and  as  a  result  of  the  suit 
a  judgment  was  obtained  against  him  on 
June  27,  1901,  for  the  sum  of  $497,  on  ac- 
count of  the  damages  sustained  by  said  Pil- 
grim, which  amount  defendant  was  required 
to  and  did  pay.  The  answer  of  appellant 
denied  that  the  collision  occurred  by  reason 
of  any  carelessness  or  negligence  on  his  part, 
and  denied  that  a  Judgment  was  obtained 
against  respondent  therefor,  and  denied  that 
respondent  paid  the  same,  and  alleged  af- 
firmatively (1)  that  the  collision  was  caused 
solely  by  the  negligence  of  the  steamer  Pil- 
grim, and  (2)  that  the  cause  of  action  against 
appellant  was  barred  by  the  statute  of  lim- 
itations. The  cause  was  tried  to  the  court 
-without  a  jury,  and  findings  were  made  in 
favor  of  the  plaintiff,  and  a  judgment  was 
entered  thereon  for  $497  and  costs. 

Appellant  contends,  first,  that  the  court 
erred  in  denying  a  motion  to  dismiss  the  ac- 
tion because  of  a  defective  service  of  the 
summons.  The  recoi-d  shows  that  appellant 
made  a  general  appearance  in  the  action, 
after  the  motion  was  denied,  without  pre- 
serving his  special  appearance.  He  there- 
fore waived  the  special  appearance.  Larsen 
V.  Allen  Line  S.  S.  Co.  (Wash.)  80  Pac.  181, 
and  cases  cited. 

Appellant  next  contends  that  the  action  Is 

barred  because  it  was  not  commenced  against 
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him  until  more  than  tbree  yean  after  the 
date  of  the  collision.  The  record  shows  that 
a  Judgment  was  obtained  against  the  re- 
spondent by  the  ownws  of  the  Pilgrim  In 
June,  1901;  that  In  December,  1902,  respond- 
ent brought  this  action  against  the  appellant 
No  cause  of  action  accrued  to  the  master  as 
against  the  servant  until  the  master  was 
compelled  to  pay'the  party  injured  by  the 
act  of  the  servant.  20  Am.  &  Eng.  Enc.  of 
Law,  51-2.  The  master  thereafter  had  two 
years  within  which  to  bring  the  action.  Sec- 
tion 4805,  2  Balllnger's  Ann.  Codes  &  St 
The  action  was  well  within  that  time. 

Appellant  insists  that  the  evidence  is  not 
sufficient  to  sustain  the  judgment.  After 
carefully  reading  the  whole  record,  which  Is 
filed  here,  we  are  of  the  opinion  that  the 
appellant  could  have  avoided  the  collision; 
that  it  was  his  duty  to  have  done  so.  The 
collision  occurred  in  the  daytime,  the  weath- 
er was  fine,  the  water  smooth.  The  vessels 
bad  been  running  a  parallel  course,  with  the 
Pilgrim  some  200  or  300  feet  in  advance  of 
the  Perley,  which  was  upon  her  starboard 
side.  Under  the  rules  of  navigation,  which 
also  appear  in  the  record,  the  Pilgrim  had 
the  right  of  way,  and  the  Perley  was  bound 
to  keep  out  of  her  way.  The  appellant  was 
In  the  pilot  house  of  the  Perley,  and  be  had 
an  unobstructed  view  of  the  Pilgrim  and 
her  movements.  We  think  the  trial  court 
was  clearly  Justified,  under  these  conditions, 
in  finding  that  the  appellant  was  negligent 
and  careless  In  ramming  the  Pilgrim  and 
causing  her  damage.  The  evidence  is  alsc> 
clear  to  the  effect  that  the  respondent  was 
required  to  and  did  pay  thfe  sum  of  $497  on 
account  of  the  damages  which  the  Pilgrim 
sustained  by  reason  of  the  appellant's  negli- 
gence. 

There  Is  no  reversible  error  In  the  record. 
The  Judgment  Is  therefore  afllrmed. 

HADLEY,  CROW,  BUDKIN,  and  FU1> 
LERXON,  JJ.,  concur. 


(29  UUb.  236) 

PETERSON  V.   CROSIER. 
(Supreme  Court  of  Utah.    July  31,  1005.) 

1.  New    Tbiai/— Inadverte.nce  —  ExcrsASLE 
Neolect. 

Where  defendant's  affidavits  In  support  of 
an  application  for  a  new  trial  after  judgment 
by  default  tended  tg  show  a  deliberate  intention 
on  his  part  to  abandon  bis  defense  after  an- 
swer, and  permit  plaintiff  to  talce  judgment, 
and  it  appeared  that  both  he  and  his  counsel, 
tliongh  advised  that  the  case  would  be  called 
for  trial  on  the  date  for  which  it  was  set,  made 
no  effort  to  prepare  for  trial  or  to  obtain  a 
continuance,  he  was  not  entitled  to  a  new  trial 
under  Rev.  St.  1898,  i  3005,  authorising  tho 
court,  in  its  discretion,  to  relieve  a  party  from 
a  judgnient  taken  against  him  through  mistake, 
inadvertence,  surprise,  or  excusable  neglect 

2.  Same— Merits. 

Where,  in  an  action  for  .seduction,  defend- 
ant filed  a  general  denial,  and,  after  judgment 


by  default  applied  for  •  new  trial  on  the 
ground  of  inadvertence  and  excusable  neglect, 
an  afiidavit,  of  merits,  alleging  that  plaintiff  had 
a  good  defense,  consisting  of  the  statute  of 
limitations,  and  the  fact  that  his  intimacy  with 
plaintiff  was  with  her  consent,  etc,  and  an 
amended  answer,  pleading  such  dtfenses,  were 
insufficient;  such  defenses  being  available  un- 
der the  general  denial. 

3.  Same — Additional  Defekses. 

Where  defendant  had  a  good  defense  to  an 
action  on  the  merits,  which  could  have  been 
proved  under  the  issues  made,  and,  through  his 
intentional  neglect  he  failed  to  appear  for 
trial,  and  a  judgment  was  rendered  against 
him,  it  was  not  an  abuse  of  discretion  for  the 
court  to  refuse  to  vacate  such  judgment  in  or- 
der to  permit  defendant  to  plead  another  mer- 
itorious defense  which  he  might  have  had  to 
the  action,  and  which  was  known  to  his  coun- 
sel at  the  time  the  original  answer  was  filed. 

4.  Same— Neolioencb  of  Attobnet. 

Where  a  judgment  was  rendered  against 
defendant  by  default  after  answer,  he  was  not 
entitled  to  a  new  trial  by  reason  of  the  fact 
that  such  default  was  the  result  of  negligence 
on  the  part  of  his  attorney. 

5.  Same— BtJSiNESS  Intebests. 

That  defendant  would  have  lost  his  posi- 
tion as  an  employ^  of  a  corporation,  had  he 
attended  the  trial  of  an  action  against  him 
which  he  knew  was  pending  for  trial,  and 
which  he  took  no  steps  to  prevent  being  tried 
in  bis  absence,  was  not  ground  for  vacating  a 
judgment  entered  against  him  by  default  on  the 
ground  of  inadvertence  and  excusable  neglect 

6.  Seduction— CoMPLAiNT^-StrFFiciENCY. 

A  complaint  charging  that  defendant  wick- 
edly seduced,  debauched,  arid  carnally  knew 
plaintiff  was  sulficient  to  charge  seduction. 

Appeal  from  District  Court,  Sevier  Coun* 
ty;  John  F.  Chidester,  Judge. 

Action  by  Hannah  Petersoa  against  A. 
J.  Crosier.  From  an  order  denying  a  motion 
to  vacate  a  Judgment  in  favor  of  plaintiff, 
and  granting  defendant  a  new  trial,  he  ap- 
peals.   Affirmed. 

This  is  an  action  by  an  nnmarried  woman 
for  her  own  seduction.  The  complaint,  in 
substance,  alleges  that  plaintiff  was  an  un- 
married woman,  and  of  the  age  of  19  years, 
and  at  all  times  prior  to  the  grievances  men- 
tioned she  had  been  t^aate  and  virtuous; 
that  on  or  about  the  25th  day  of  April,  1902. 
at  Sallna,  Sevier  county,  Utah,  and  at  diver* 
times  thereafter,  during  the  month  of  May, 
1902,  at  the  same  place,  defendant,  with 
force  and  violence,  made  an  indecent  as- 
sault upon  plaintiff,  and  then  and  there 
wickedly  seduced,  del>aucbed,  and  carnally 
knew  her,  whereby  she  became  sick  and 
pregnant,  and  on  the  2Gth  day  of  January, 
19t)3,  she  was  delivered  of  a  child  of  which 
she  was  so  pregnant  The  complaint  con- 
cludes with  a  demand  for  $10,000  dam- 
ages. It  was  duly  verified  and  filed  January 
4,  1904.  The  defendant,  by  his  attorneys, 
filed  a  demurrer  to  the  complaint,  and,  for 
cause  of  demurrer,  alleged  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  case  of  action.  On  March  1,  19M, 
the  demurrer  was  overruled,  and  defendant 
given  20  days  in  which  to  answer.  On 
March  16,  1904,  defendant  filed  his  answer. 
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which  consisted  of  a  general  denial  of  the 
allegations  of  the  complaint.  On  the  2l8t 
day  of  May,  1904,  the  case  was  set  for  trial 
Jnne  2,  1904,  of  which  fact  defendant  and 
bis  attorneys  had  due  notice.  On  June  3, 
1904,  the  cause  came  on  regularly  for  trial. 
Plaintiff,  together  with  her  counsel,  was 
present  In  court.  Defendant  failed  to  ap- 
pear either  in  person  or  by  counsel.  A  Jury 
was  duly  impaneled  and  sworn  to  try  the 
case.  The  evidence  of  the  plaintiff  was  In- 
troduced, and,  upon  the  instructions  of  the 
court  being  given,  the  Jury  retired,  and 
later  returned  a  verdict  in  favor  of  the 
plaintiff  for  $2,500,  and  the  court  thereup- 
on made  an  order  that  Judgment  be  en- 
tered in  accordance  with  the  verdict.'  On 
October  31,  1904,  defendant  duly  served 
and  filed  notice  and  motion  to  vacate  the 
verdict  and  all  proceedings  snbseqnent 
thereto  upon  the  ground  that  the  same  was 
taken  against  him  through  his  mistake  and 
excusable  neglect,  and  also  a  motion  to  ar- 
rest the  same  because  the  complaint  fails 
to  state  a  cause  of  action.  Defendant  ten- 
dered therewith  an  amended  answer  setting 
up  a  general  denial  and  two  affirmative  de- 
fenses. In  one  It  Is  alleged  no  deception 
or  artifice  was  practiced  upon  the  plain- 
tiff, and  In  the  oth^  the  statute  of  limita- 
tions is  interposed.  The  affidavits  filed  by 
the  defendant  in  support  of  his  motion,  and 
those  of  the  plaintiff  resisting  the  same,  are 
of  great  length,  and  the  matters  therein  al- 
leged, much  of  which  are  entirely  without 
merit;  are  too  voluminous  to  reproduce  here 
In  detail.  It  appears,  however,  from  the 
affidavits  on  file  that  defendant  employed  D. 
D.  Houts  as  counsel  to  represent  him  In  said 
case  an  attorney  who  was,  to  use  defendant's 
own  language,  "a  member  of  the  bar  of  the 
Supreme  (Dourt  of  Utah,  and  then  and  for 
many  years  last  past  actively  engaged  in  the 
practice  of  law  In  the  courts  of  Utah,  with  a 
large  practice,  and  was  widely  known  as 
an  able  and  experienced  lawyer";  that  de- 
fendant's attorney -had  actual  notice  of  the 
setting  of  the  case  for  trial  the  day  after 
such  setting  was  made;  that  defendant, 
who  resided  In  the  county,  and  but  a  few; 
miles  from  the  place  of  trial,  had  several 
days'  notice,  and  was  In  communication  with 
his  attorney  respecting  the  subject-matter 
of  the  litigation  after  he  received  such  no- 
tice, but  that  neither  he  nor  his  counsel 
made  any  effort  to  prepare  for  trial  or  to 
be  present  in  court  at  the  time  the  case  was 
called.  Defendant  now  seeks  to  excuse  his 
neglect  and  failure  to  prepare  for  trial,  and 
his  omission  and  that  of  his  counsel  to  ap- 
pear in  court  when  the  case  was  called  for 
trial,  on  the  following  grounds:  (1)  That  his 
counsel  had  advised  him  that,  In  order  to 
successfully  rebut  and  overcome  the  evi- 
dence which  be  anticipated  would  be  intro- 
duced by  plaintiff,  it  would  be  necessary 
tifi  him  to  procure  certain  witnesses  wha 


were  within  the  state,  but  whose  attendance 
could  not  be  obtained  in  time  to  go  to  trial 
on  the  day  set  for  the  hearing  of  the  same. 
(2)  Quoting  his  own  language,  as  the  same 
appears  in  the  affidavit:  "That  more  than 
fifteen  days  prior  to  the  time  I  received  no- 
tice of  the  setting  of  this  case  for  trial  the 
manager  of  the  company  by  which  I  am 
employed  left  for  Idaho,  and  was  at  said 
time,  and  until  after  said  trial,  in  Idaho, 
leaving  me  in  entire  charge  of  the  com- 
pany's business,  and  that  when  I  received 
said  notice  I  did  not  know  and  could  not 
ascertain  the  whereabouts  of  said  manager, 
to  obtain  leave  of  absence  to  attend  said 
trial,  and  I  did  not  know  of  any  other  per- 
son famUlar  with  its  business  whom  I  could 
get  to  look  after  said  business'  during  my 
absence  attending  said  trial,  and  that  to 
have  left  said  company's  business  without 
any  one  in  charge,  or  closed  up  Its  place  of 
business,  would  have  resulted  In  the  loss 
of  my  position."  (3)  That  defendant  was 
and  is  Ignorant  of  the  law  and  court  pro- 
cedure applicable  to  the  trial  'of  causes, 
and  that  he  has  since  been  Informed  that 
there  were  several  things  he  might  have 
done,  which  it  is  unnecessary  here  to  enu- 
merate, that  would  have  avoided  the  neces- 
sity of  subpcenalng  some  of  the  witnesses 
hereinbefore  referred  to.  but  that  he  was 
not  so  advised  by  his  counsel,  and  that  he 
did  not  know  he  could  successfully  plead 
the  statute  of  limitations  as  a  bar  to  the 
action.  (4)  That  his  failure  to  prepare  and 
appear  for  trial  was  due  to  the  neglect  and 
failure  of  his  attorney  to  properly  advise 
him  of  his  rights,  and  the  nature  and  char- 
acter of  the  defense  which  he  could  liave 
pleaded  and  proved;  that,  bad  he  been  ad- 
vised by  his  attorney  that  "be  could  de- 
fend on  the  ground  of  the  statute  of  limi- 
tations, or  that  no  deception  or  artifice  was 
practiced  upon  said  plaintiff,  and  that,  if 
any  Intercourse  was  had,  it  was  with  full 
knowledge  on  her  part,  and  to  satisfy  her 
own  desires,  that  then  affiant  would  have 
gone  to  bis  friends  and  borrowed  such  mon- 
ey as  might  have  been  necessary  to  present 
the  two  defenses."  It  is,  however,  shown  by 
defendant's  own  affidavit  that  after  the 
cause  was  set  for  trial  he  Informed  his  at- 
torney that  "he  would  not  be  able  to  meet 
the  expenses  of  said  trial  at  the  close  there- 
of," and,  "having  no  property  other  than 
his  salary  with  said  Salina  Mercantile  Com- 
I>any,  that  no'-Jndgment  which  might  be  ob- 
tained could  then  be  collected."  Much  more 
matter  of  the  same  tenor  aM  the  forego- 
ing is  set  out  In  defendant's  affidavits,  but 
further  reference  to  it  is  unnecessary.  The 
motion  to  vacate  and  set  aside  the  Judg- 
ment and  to  grant  a  new  trial  was  over- 
ruled.   Defendant  appeals. 


O.  W.  Collins,  for  appellant 
ton  ft  King,  for  respondent 
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McCARTT,  7^  after  maldng  the  foregoing 
■tatement  of  the  case,  delivered  the  opinion 
of  the  court 

The  first  qnertion  presented  by  this  appeal 
Is,  was  the  showing  made  by  appellant  snffi- 
dent  to  entitle  him  to  the  relief  demanded? 
Appellant  cites  and  relies  upon  section  3005, 
Rev.  St  1898,  In  snpport  of  his  contention 
that  the  court  erred  and  that  it  abused  Its 
discretion  In  denying  the  motion  to  yacate 
the  Judgment  and  grant  a  new  trial.  The 
section  referred  to,  so  far  as  material  here, 
provides  that  "the  court  •  •  •  ip  Its  dis- 
cretion, after  notice  to  the  adverse  party, 
upon  such  terms  as  may  be  Just  relieve  a 
party  •  •  •  from  a  Judgment,  order  or 
other  proceeding  talsen  against  him  through 
mistake,  Inadvertence,  surprise  or  excusable 
neglect"  The  facts  set  out  In  appellant's 
affidavit  wholly  fail  to  bring  the  case  within 
the  foregoing  provision  of  the  statute.  On 
the  contrary,  they  tend  to  show  a  deliberate 
intention  on  bis  part  to  abandon  bis  defense 
and  permit  plaintiff  to  take  Judgment  against 
him.  He  and  bis  counsel  were  advised  that 
the  case  would  be  called  for  trial  on  the  day 
for  which  It  was  set,  and  he  must  have 
known  that  unless  be  appeared  and  made  his 
defense  or  obtained  a  continuance,  a  Judg- 
ment m  all  probability,  would  be  rendered 
against  blm;  bat  Instead  of  preparing  and 
appearing  for  trial,  be  showed  an  indifference 
which  Is  wholly  Inexcusable.  In  order  to 
bring  a  case  within  the  foregoing  provision 
of -the  statute,  the  moving  party  must  show 
that  he  has  used  due  diligence  to  prepare  and 
appear  for  trial,  and  present  bis  defense,  and 
that  be  was  prevented  from  doing  so  because 
of  some  accident  misfortune,  or  combination 
of  circumstances  over  which  he  had  no  con- 
trol. If,  however,  the  "record  discloses  mere 
carelessness,  lack  of  attention,  or  indifference 
to  bis  rights  on  the  part  of  applicant  or  his 
counsel,  he  cannot  expect  an  opportunity  to 
redeem  the  past  If  the  party's  negligence 
Is  without  excuse  or  Justification,  he  must 
abide  the  consequences."  Black  on  Judg- 
ments, {  340;  Griffin  r.  Brewer,  96  Ga.  758, 
22  S.  R  284;  Athens  Leather  Mfg.  Co.  ▼. 
Myers,  98  Ga.  396,  25  B.  B.  503;  Sbay  v.  Chi- 
cago Clock  Co.,  Ill  Cal.  649,  44  Pac.  237; 
Myers  v.  Landrum,  4  Wash.  762,  31  Pac.  33. 

Besides,  appellant's  contention  that  he  has 
a  good  and  meritorious  defense  on  the  mer- 
its, which  be  has  embodied  in  his  amended 
answer,  is  entirely  without  merit  as  the  mat- 
ters therein  pleaded  could  have  been  proved 
under  his  first  answer  filed  In  the  case,  which 
consisted  of  a  general  denial.  19  Ency.  PL 
&  Pr.  p.  411. 

And  the  further  contention  that  appellant 
has  a  meritorious  defense  In  his  plea  of  the 
statute  of  limitations,  also  contained  In  his 
amended  answer,  and  that  the  failure  of  his 
counsel  to  Interpose  this  plea,  who,  be  al- 
leges in  bis  affidavit  knew  of  this  defense, 
but  of  which  appellant  was  Ignorant  la  ex- 


cusable neglect  on  his  part  In  not  pleading 
it  In  his  first  answer.  Is  equally  unavailing. 
1  Black  on  Judgments.  §  330;  Elder  ▼.  Banks 
et  al.,  12  Kan.  238;  Watson  v.  Voorheea,  14 
Kan.  328;  Gillespie  v.  Rogers,  184  Pa.  488, 
39  Atl.  290. 

Appellant  according  to  the  matters  set 
forth  in  his  affidavits,  bad  a  good  defense 
to  the  merits,  and  such  a  defense,  as  herein- 
before stated,  could  have  been  proved  under 
the  general  denial;  but  he  failed  to  avail 
himself  of  it  and  now  seeks  to  place  the  re- 
sponsibility of  such  failure  upon  his  attor- 
ney. The  matters,  however,. set  forth  In  the 
affidavits  filed  on  behalf  of  respondent  tend 
to  show  that  appellant  before  the  trial  show- 
ed less  interest  in  the  case,  and  was  more 
Indifferent  as  to  Its  outcome,  than  his  attor- 
ney, and  that  the  failure  of  his  attorney  to 
be  present  when  the  case  was  called  for 
trial  was  due  to  the  fact  that  appellant  had 
advised  his  attorney  that  because  of  his  (ap- 
pellant's) Inability  to  raise  the  means  neces- 
sary to  present  bis  defense,  "he  had  conclud- 
ed to  not  further  defend  said  cause,  but  to 
let  plaintiff  take  Judgment"  Bat  even  If  It 
be  conceded  that  appellant's  failure  to  appear 
and  defend  at  the  trial  was  due  to  the  neg- 
lect of  his  attorney.  It  could  avail  him  noth- 
ing, for  the  rule  Is  settled  by  the  great 
weight  of  authority  that  "the  facts  alleged 
must  be  inconsistent  with  the  least  neglect 
incompetency,  or  ignorance  In  the  conduct  of 
the  suit  on  the  part  of  the  complainant  or 
on  the  part  of  his  attorney  or  agent  the  acta 
and  omissions  of  whom  are  no  more  a  ground 
for  excuse  than  his  own."  11  Ency.  PI.  ft 
Pr.  p.  1100,  and  cases  cited.  According  to  ap- 
pellant's own  affidavit  he  had  a  good  defense 
on  the  merits,  but  failed  to  avail  himself  of 
It  When  a  party  has  a  good  and  meritorioaa 
defense  to  an  action  on  the  merits,  which  can 
be  proved  under  the  Issues  made,  and, 
through  his  own  Intentional  jieglect  falls  to 
appear  for  trial,  and  a  Judgment  Is  rendered 
against  him.  It  Is  not  an  abuse  of  discretion 
for  the  court  to  refuse  "to  vacate  and  aet 
aside  such  Judgment  for  the  purpose  of  al- 
lowing the  party  to  plead  some  other  meri- 
torious defense  which  he  might  have  to  the 
action,  and  which  was  known  to  his  counsel 
at  the  time  he  filed  his  answer  In  the  first 
instance.  "The  general  rule  Is  that  the  de- 
fendant is  bound  to  set  up  every  defense,  le- 
gal or  equitable,  or  both,  which  he  may  have 
to  the  action,  and  that  be  waives  those  not 
pleaded."  1  Ency.  PI.  &  Pr.  p.  852,  and  cas- 
es cited.  The  fact  that  defendant  would 
have  lost  his  position  and  been  thrown  out 
of  employment  had  he  taken  time  to  attend 
the  trial  and  put  in  his  defense,  cannot  be 
accepted  as  excusable  neglect  on  his  part 
A  party  cannot  thns  Intentionally  remain 
away  from  a  trial  to  which  he  is  a  party  for 
the  purpose  of  giving  his  attention  to  and 
performing  other  business  duties  of  a  purely 
privata  character,  and,  after  Judgment. baa 
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been  rendered  against  bim,  have  the  same  set 
-aside  and  tbe  l^se  reopened  on  the  ground 
of  excusable  neglect  If  pourts  and  judicial 
proceedings  were  thus  conducted  onl^  as  they 
might  suit  the  convenience  and  caprice  of 
litigants,  but  few  cases  would  ever  be 
brought  to  a  successful  termination. 

Appellant's  next  contention  Is  that  tbe 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  for  the  reason 
that  tbe  speciflc  acts  and  means  used  to  ac- 
complish tbe  seduction  are  not  alleged.  The 
complaint  charges  that  the  defendant  "wick- 
edly seduced,  debauched,  and  carnally  knew" 
plaintiff.  While  tbe  authorities  are  not  har- 
monious on  tbe  question  as  to  whether  a 
complaint  Is  sufficient  in  which  the  term  "se- 
duced" Is  omitted,  but  which  alleges  that 
the  defendant  "debauched  and  carnally 
knew"  the  woman,  it  seems  that  the  weight 
of  authority  holds  that  such  a  declaration  Is 
sufficient  to  charge  seduction.  Our  atten- 
tion has  not  been  called  to  a  decision  in 
which  a  complaint  which  charged,  as  In  this 
case,  that  the  defendant  "seduced,  debauched, 
and  carnally  knew,"  etc.,  was  held  to  be  fatal- 
ly defective;  but,  on  tbe  other  band,  tbe  au- 
thorities are  numerous  which  hold  that  an 
allegation  of  this  kind  is  sufficient.  19  Ency. 
PL  &  Pr.  pp.  405,  406 ;  Smith  v.  Milburn,  17 
Iowa.  30;  MIgbell  v.  Stone.  74  III.  261,  61  N. 
B.  906:  Leucker  v.  Btelleu,  89  111.  545.  81  Am. 
Rep.  104;  Stoudt  v.  Shepherd,  73  Mich.  588, 
41  N.  W.  696;  Watson  v.  Watson,  49  Mich. 
540,  14  N.  W.  489;  Brown  v.  Klngsley,  38 
Iowa,  220;  Rees  v.  Cuff,  59  Ind.  566.  The 
word  "seduced,"  when  applied  to  the  conduct 
of  a  man  toward  a  woman,  has  a  deflned  and 
well-understood  meaning ;  and  a  charge  that 
defendant  "seduced,  debauched,  and  carnally 
knew"  plaintiff  is  tantamount  to  saying  that 
he  used  some  undue  Influence,  artifice,  deceit, 
fraud,  or  made  some  promise  to  Induce  the 
plaintiff  to  surrender  her  chastity  and  virtue 
to  him.  7  Words  &  Phrases,  6389,  and  nu- 
merous excerpts  from  cases  dted. 

The  motion  was  properly  denied.  The 
Judgment  Is  affirmed,  with  costs. 

BABTQH,  O.  J,,  and  STRAUP,  J^  concur. 


(29  UUb,  SIR) 

BROCKBANK  v.  ALBION  MIN.  CO. 

(Supreme  Court  of  Utah.    July  11,  1905.) 

1.  Mines  ard  Mining— Location  of  Claims. 

Where  a  mining  claim  is  a  relocation  of 

an  older  claim,  tbe  comers  of  which  are  yet 

subHtantiallr    in    place,   and    covers    the   same 

Srouud,  a  location  made  by  posting  a  notice 
escribmg  tbe  claim  by  courses  and  distances 
from  the  discovery  monument,  made  when  the 
proond  is  covered  with  deep  snow,  so  that  it  is 
impracticable  to  fully  mark  the  boundaries 
thereof,  is  sufficient  to  entitle  the  locator  to 
perfect  it  within  a  reasonable  time,  or  before 
other  parties  have  acquired  rights  in  the  ground, 
ftlthougb   the    twundaries   ace   net   sufficiently 


marked  on  the  day  the  notice  is  posted;  and 
such  a  location  is  completed  and  validated  by 
repairing  the  old  monuments  and  boundaries 
prior  to  the  intervention  of  adverse  rights  by 
others. 

2.  Samb  —  Relocation  —  Adoption  of  An- 
cient Monuments. 

Where  a  mining  claim  la  a  relocation  of  a 
previous  claim,  the  locator  may  refer  to  the 
boundary  monuments  of  the  previous  location 
in  his  notice,  and  may  adopt  sucti,  monuments 
by  repairing  or  constructing  them  where  they 
correspond  with  the  calls  In  tbe  notice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.^ine8  and  Minerals,  S  63.] 

8.  Same  — Failure  to  Mxrk  Boundabies  — 
Accrual  of  Intbbvenino  Rights. 

A  locator  who  has  filed  his  notice,  but  fails 

to  mark  liis  lioundaries  on  tbe  ground,  assumes 

the  risk  of  the  accrual  of  intervening  rights  of 

third  parties.* 
[EM.  Note. — For  cases  In  point,  see  voL  84, 

Cent  Dig.  Mtaies  and  Minerals,  {  40.] 

Appeal  from  District  Court,  Salt  Lake 
County;  W.  C.  Hall,  Judge. 

Action  by  Joseph  P.  Brockbank  against 
the  Albion  Mining  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

Biggins  &  Senior,  for  appellant  A.  How- 
at,  for  respondent 

BARTCH,  O.  J.  This  Is  an  action  to  deter-' 
mine  the  adverse  claim  of  the  parties  to  the 
right  of  possession  of  certain  mining  ground 
situate  in  Little  Cottonwood  Mining  District 
Sale'Lake  county,  Utah.  Tbe  plaintiff  claims 
to  be  the  owner  and  entitled  to  tbe  posses- 
sion of  tbe  Homestake  No.  1  mining  claim, 
which  was  located  January  1,  1900.  The  de- 
fendant claims  to  be  the  owner  and  entitled 
to  the  possession  of  the  Omega  mining  claim, 
located  October  22,  1902,  tbe  Alice  and  Alice 
No.  1,  both  located  January  2,  1903,  and  tbe 
Albion  No.  8,  located  June  80,  1903.  Tbe 
area  included  within  tbe  bounllarles  of  tbe 
four  claims  of  tbe  defendant  Includes  all  of 
the  g;round  embraced  within  tbe  twtmdary 
lines  of  the  Homestake  No.  1,  and  upon  the 
defendant  on  March  10,  1904,  filing  an  appli- 
cation for  a  patent  for  its  claims  In  the  Unit- 
ed States  Land  Ofl|f»  of  this  district,  the 
plaintiff,  within  tbe  time  required  by  law, 
filed  the  adverse  claim  upon  which  this  suit 
has  been  based.  At  the  trial  the  court  found 
and  decided  that  the  ground  In  dispute,  sub- 
ject to  the  paramount  title  of  tbe  United 
States,  belonged  to  the  defendant  and  dis- 
missed tbe  plalntitTs  complaint 

The  appellant,  among  other  things,  con- 
tends that  tbe  court  erred  In  finding  that  nei- 
ther at  tbe  time  of  making  tbe  location  nor 
at  any  other  time  since  were  the  boundaries 
of  tbe  Homestake  No.  1  marked  by  posts  or 
monuments  so  as  to  indicate  the  boundaries 
of  tbe  claim.  We  think  this  point  Is  well 
taken.  Such  a  finding  does  not  appear  to  be 
warranted    by    tbe    evidence.      While    the 

•Wunock  V.  D«  Witt.  U  Utah.  tU.  4»  Fae. 
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boimdarlM  were  not  fully  marked  on  tbe 
day  the  location  notice  was  posted,  because, 
the  snow  tben  being  from  10  to  15  feet  deep. 
It  was  Impracticable  to  do  so,  still,  tbe  no- 
tice having  contained  a  full  description  of  the 
claim  by  courses  and  distances  from  tbe 
discovery  monument,  where  it  was  posted, 
and  tbe  claim  being  a  relocation  of  one  cov- 
ering the  same  ground,  the  comers  of  which 
were  yet  substantially  In  place,  the  location 
was  at  least  sufficient  to  entitle  tbe  locator 
to  perfect  It  witbin  a  reasonable  ttone,  or  be- 
fore other  parties  bad  acquired  rights  In  tbe 
ground.  When  afterwards,  before  any  rights 
of  the  defendant  or  adverse  rights  interven- 
ed, the  plaintiff  had  the  old  monuments  re- 
paired, and  the  boundaries  marked,  with  a 
post  3  inehes  thick  and  about  4  feet  high,  set 
in  a  stone  monument  at  each  comer,  the  lo- 
cation became  complete,  and  subsequent  lo- 
cators were  bound  to  take  notice  of  the  plaln- 
tlfTs  rights.  Corner  monuments  having  for- 
merly been  placed  on  tbe  ground,  and  their 
locations  corresponding  with  tbe  calls  In  tbe 
notice,  tbe  locator,  under  the  circumstances, 
bad  a  right  to  adopt  those  monuments  by 
repairing  or  reconstructing  them,  as  was  nec- 
essary, and  the  notice  of  location  could  prop- 
erly be  made  to  refer  to  the  boundary  monu- 
ments or  stakes  of  tbe  previous  location.  1 
Llndley  on  Mines,  i  408;  Conway  v.  Hart, 
129  Cal.  480,  62  Pac.  44.  And  where  a  dis- 
covery of  mineral  has  been  made,  and  a  prop- 
er location  notice  filed,  then,  If  the  bound- 
arlea  are  marked  on  the  ground,  before  inter- 


vening rights  have  accraed,  the  claim  will  be 
valid.  The  locator,  bowever;^  delays  at  hli 
peril,  since  thereby  be  assumes  the  risk  of 
Intervening  rights  of  tbird  parties.  1  Ltnd- 
ley  on  Mines,  If  330,  339;  1  Snyder  on  Mines, 
I  393;  Brwln  v.  Ferego,  93  Fed.  608,  35  C.  C. 
A.  482;  Jupiter  Min.  Co.  ▼.  Bodle  Con.  Mln. 
Co.  (C.  C.)  11  Fed.  660;  C.  P.  Gold-Mln.  Co. 
V.  Crismon  (Or.)  65  Pac.  87;  North  Xoondaj 
Min.  Co.  V.  Orient  Min.  Co.  (C.  C.)  6  Sawy. 
290,  1  Fed.  522;  McGlnnis  v.  Egbert,  8  Cola 
41,  5  Pac.  652;  Wamock  v.  De  Witt,  11  Utah, 
324,  40  Pac.  206.  We  are  of  the  opinion  that 
at  the  time  tbe  mining  claims  of  tbe  defend- 
ant were  located  the  Homestake  No.  1  claim 
was  sufficiently  marked  on  the  ground,  and 
was  tben  a  valid  dalm,  and  that  the  court 
erred  In  its  findings  to  the  contrary. 

We  are  also  of  the  opinion  that,  under  tlie 
evidence  as  it  now  appears  In  tbe  record,  tbe 
court  erred  In  finding  that  the  annual 
assessment  work  was  not  performed  on  tbe 
Homestake  No.  1  claim  for  tbe  years  1901 
and  1902,  but,  as  tbe  case  must  be  reversed 
and  remanded  for  a  new  trial,  we  do  not 
deem  it  advisable  to  discuss  any  question 
relating  to  tbe  findings  on  the  subject  of  as- 
sessment work,  since  other  and  different  evi- 
dence may  be  introduced  at  tbe  next  trial. 

Tbe  Judgment  is  reversed,  and  the  caase 
remanded,  with  directions  to  tbe  court  below 
to  grant  a  new  trial;  the  costa  to  abide  tbe 
final  result 

McOARTT  and  STBAUP,  H,.  coQCoe 
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STATE  ex  rel.  PBLTON  ▼.  ROSS.  Commis- 
sioner of  Public  Lands  (COLE- 
MAN,  Intervener). 

(Supreme  Court  of  Washington.    Aug.  1,  1905.) 

1.  Mandatoby   Injunction  —  Pbohibition— 
Administbative  Dutt. 

Where  relator  applied  for  a  mandatory  in- 
junction to  prohibit  defendant,  as  state  land 
commissioner,  from  delivering  a  proposed  re- 
lease of  public  land  to  intervener,  and  to  com- 
pel such  commissioner  to  advertise  a  lease  of 
the  land  for  sale  at  public  auction,  such  ap- 
plication was,  in  effect,  a  writ  of  prohibition, 
and,  the  act  sought  to  be  prohibited  being  nei- 
ther judicial  nor  quasi  judicial,  the  proceeding 
was  not  within  the  original  jurisdiction  of  the 
Supreme  Court 

2.  Saue— Manoauus. 

Where  a  state  land  commissioner  had  al- 
ready  re-leased   state   land,    mandamus   would 
not  lie  to  compel  him  to  advertise  a  lease  of 
the  land  for  sale  at  public  auction. 
8.  Same— DuPuciTT. 

Where  relator  sought  mandamus  to  re- 
strain a  state  land  commissioner  from  re-leas- 
ing certain  public  land,  and  to  compel  him  to  ad- 
vertise a  sale  of  a  lease  of  the  land  to  the  high- 
est bidder,  on  the  ground  that  the  re-lease  was 
in  excess  of  legal  authority,  the  writ  prayed  for 
was  objectionable,  as  having  two  functions,  one 
of  which  was  the  converse  of  the  other. 
4.  Same— Applicants  fob  Lease. 

Since  the  state  land  commissioner  is  en- 
titled to  lease  public  land  in  his  discretion,  and 
when  such  lands  are  offered  he  has  the  power 
to  reject  any  and  all  bids,  as  provided  by  Bal- 
linger's  Ann.  Codes*  St.  §8  2149-2156,  a  mere 
rejected  applicant  for  a  lease  has  no  capacity 
to  institute  mandamus  proceedings  to  compel 
the  commissioner  to  advertise  a  lease  of  such 
land  under  section  575G,  providing  that  man- 
damus can  onl}[  he  issued  on  the  application  of 
a  party  beneficially  interested. 

Application  by  the  state,  on  the  relation 
of  W.  H.  Pelton,  for  a  mandatory  Injunc- 
tion against  E.  W.  Ross,  as  Commissioner 
of  Public  Lands;  J.  M.  Coleman,  intervener. 
Application  denied. 

Hughes,  McMlcken,  Dovell  &  Ramsey  and 
Vance  &  Mitchell,  for  plaintiff.  John  D.  At- 
kinson and  A.  J.  Falknor,  for  respondent. 
Graves,  Palmer,  Brown  &  Murphy,  for  In- 
tervener. 


CROW,  J.  Relator  In  his  brl6f  says: 
"This  Is  an  application  for  a  mandatory  in- 
junction, by  which  it  is  sought  to  have  the 
respondent  restrained  from  executing  a  cer- 
tain contract  to  certain  described  lands,  and 
requiring  htm  to  submit  the  lease  of  said 
lands  to  public  auction,  and  dispose  of  the 
lease  to  th'e  highest  bidder  therefor."  From 
this  statement  it  will  be  observed  that  by 
this  application  the  primary  relief  sought  is 
to  prevent  the  state  land  commissioner  from 
performing  certain  threatened  acts,  and 
thereafter  to  command  him  to  do  or  perform 
certain  other  acts'  alleged  to  appertain  to  his 
office  or  duty.  On  June  1,  1901,  the  state  of 
Washington  leased  120  acres  of  school  land 
In  Kitsap  county  to  one  Robert  J.  Fisher  for 
five  years,  at  an  annual  rental  of  $12.  By 
subsequent  assignments  said  lease  was  trans- 
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ferred  to  J.  M.  Coleman,  Intervener  herein. 
On  January  13,  1905,  said  J.  M.  Coleman,  as 
such  assignee,  applied  in  writing  for  a  re- 
lease of  said  land  for  Ave  years  from  June 
1,  1906,  at  $12  per  annum  rental,  stating  that 
be  desired  said  lands  for  camping  purposes. 
Although  said  application  was  made  in  the 
name  of  J.  M.  Coleman,  It  was  signed  by  one 
L.  J.  Coleman,  his  son.  L,  J.  Coleman 
claims  to  be  the  attorney  In  fact  of  said  J. 
M.  Coleman,  and  says  that  all  acts  perform- 
ed by  him,  whether  in  his  own  name  or  in 
that  of  J.  M.  Coleman,  in  reference  to  said 
land,  were  performed  as  such  attorney  in 
fact.  After  said  application  for  re-lease  by 
said  J.  M.  Coleman,  the  land  commission- 
er's office  caused  said  land  to  be  appraised 
by  one  Charles  A.  Billings,  who  reported  its 
annual  rental  value  to  be  $30.  On  May  25, 
1905,  after  the  return  of  said  appraisement, 
said  L.  J.  Coleman  made  a  second  applica- 
tion for  a  re-lease  for  five  years,  claiming 
Improvements  to  the  value  of  $120.  With 
reference  to  said  second  application  respond- 
ent shows  that  at  the  time  of  the  filing  of 
the  same  an  offer  of  $80  annual  rent  was 
made  by  said  L.  J.  Coleman  to  meet  the 
appraised  valuation,  and  the  first  year's  rent- 
al was  deposited.  On  May  31,  1903,  the  re- 
lator made  written  application  to  the  state 
land  commissioner  to  lease  said  land  for 
five  years,  offering  to  pay  a' rental  of  $1  per 
acre,  or  $120  per  annum.  At  the  time  of 
making  this  application  he  also  deposited 
with  the  state  land  commissioner  $130,  of 
which  $120  was  for  the  first  year's  rental 
and  $10  to  cover  the  expense  of  advertising, 
etc.  At  the  time  of  making  said  written  ap- 
plication, relator  also  filed  a  written  protest 
or  statement,  alleging  that  the  improvements 
mentioned  in  the  L.  J.  Coleman  application 
had  not  been  made  in  good  faith;  that -their 
erection  had  been  commenced  by  him  on 
Sunday,  May  28,  1905,  just  prior  to  the  ex- 
piration of  the  existing  lease,  for  the  sole 
purpose  of  enabling  him,  as  prior  lessee,  to 
claim  ownership  of  improvements  upon  said 
land  and  avail  himself  of  the  benefits  of 
section  2160,  3  Ballinger's  Ann.  Codes  &  St. 
Respondent,  by  letter,  promptly  notified  said 
L.  J.  Coleman  of  said  application  and  pro- 
test, and  in  so  doing  said:  "It  will  be  neces- 
sary for  you  to  meet  this  bid,  under  the  In- 
terpretation of  the  law  and  the  practice  of 
this  office.  Upon  receipt  of  an  additional 
$90,  which,  together  with  $30  now  on  de- 
posit in  this  office,  covers  the  amount  of  the 
bid  of  Mr.  Pelton,  also  the  reply  to  the  pro- 
test, the  matter  will  be  given  consideration, 
and  you  will  be  notified  of  the  result."  Re- 
spondent also  took  the  precaution  of  seeking 
and  acting  upon  the  advice  of  the  Attorney 
General.  Said  L.  J.  Coleman  immediately 
remitted  to  the  state  land  commissioner  the 
additional  $90,  and  also  filed  his  affidavit 
relative  to  the  Improvements,  controverting 
the  statements  of  relator,  without  stating. 
however,    when    said  Improvenaente^^w^Sp 
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made.  Thereupon;  after  examination  and 
consideration  of  the  afHdavits  and  applica- 
tions, and  having  satisfied  himself  that  said 
Improvements  -vrere  bona  fide,  and  such  as, 
entitled  Mr.  Coleman,  as  a  prior  lessee,  to  a 
preference  right  to  re-lease,  and  deeming 
said  annual  rental  of  $120  sufficient  and  for 
the  best  Interests  of  the  state,  respondent 
accepted  said  offer  of  $120,  notified  the  at- 
torney of  said  J.  M.  Coleman  and  also  the 
attorneys  of  said  relator  of  his  action,  and 
caused  to  be  recorded  In  volutae  2  of  the 
lease  records  of  his  office  the  following: 
"Kitsap  County.  Lots  1  and  2,  sec.  36,  tp. 
21,  2  East,  area  120  acres,  name  of  lessee  J. 
M.  Coleman,  postoffice  address  Seattle, 
Washington,  date  June  1,  1905.  amount  per 
annum  $120,"  and  indicated  the  lease  as  No. 
7,144,  and  caused  original  and  duplicate  leas- 
es to  be  prepared  ready  for  signature. 
Thereafter,  but  prior  to  the  signing  or  de- 
livery of  said  lease,  on  June  7,  1905,  respond- 
ent received  from  one  W.  P.  Trimble,  not  a 
party  to  this  proceeding,  the  following  tele- 
gram: "For  five-year  lease  upon  lots  1  and 
2,  sec.  30,  tp.  24,  north  of  rauge  2  east,  I 
will  give  $1,200  per  year  rent,  and  am  pre- 
pared to  raise  this  If  It  is  met."  On  June 
10,  1905,  said  W.  P.  Trimble  presented  a 
written  application  to  lease  said  property  for 
five  years  at  $1,200  per  annum,  accompany- 
ing the  same  by  a  check  for  $1,200  for  the 
first  year's  rental.  In  response  to  said  tele- 
gram and  application,  respondent  by  letter 
notified  said  Trimble  of  his  previous  action 
in  the  premises,  and,  inter  alia,  said:  "The 
state  feels  that,  since  it  has  gone  so  far  as 
It  has  In  re-leasing,  it  cannot  honorably  re- 
cede from  Its  position.  We  therefore  re- 
spectfully return  your  check  and  reject  your 
application.  The  office,  Jiowever,  will  defer 
action  for  a  reasonable  time,  so  that  you 
may  take  such  action  as  you  wish."  As  th« 
merits  of  this  case  will  not  be  discussed,  it 
is  only  Justice  for  us  to  State  that  no  sug- 
gestion of  improper  or  fraudulent  conduct 
on  the  part  of  the  state  land  commissioner 
has  been  made  by  any  of  the  parties;  nor 
does  anything  appear  whicb  would  subject 
him  to  criticism,  the  entire  record  showing 
that  he  has  constantly  endeavored  to  act 
honestly  and  in  good  faith. 

The  state  land  commissioner  having  given 
to  said  W.  P.  Trimble  the  notice  above  men- 
tioned, and  having  temporarily  preserved  the 
status  so  that  the  parties  might  take  any 
action  they  deemed  proper,  the  relator,  on 
June  23,  1905,  filed  this  application,  and  on 
the  bearing  said  J.  M.  Coleman  was,  by  con- 
sent, permitted  to  intervene.  Respondent 
and  the  intervener  have  each  submitted  a 
demun-er  and  answer  to  the  affidavit  of  re- 
lator. The  demurrers  present  several  ques- 
tions, of  which  we  will  consider  two:  (1) 
That  this  court  has  no  original  jurisdiction 
of  this  proceeding;  (2)  that  the  relator  has 
no  right  or  authority  to  institute  this  pro- 
ceeding. 


1.  While  the  relator  seeks  to  invoke  the 
original  jurisdiction  of  this  court,  and  in  so ' 
doing  has  ostensibly  applied  for  a  writ  of 
mandate,  we  will  first  consider  the  objects 
sought  to  be  obtained  by  said  writ,  in  order 
that  Its  true  character  may  be  determined. 
It  is  evident  that  the  primary  relief  sought 
by  relator  would,  if  granted,  in  substance 
amount  to  an  order  either  prohibiting  or  en- 
joining respondent  from  delivering  the  pro- 
posed re-lease  to  the  intervener,  Coleman. 
In  other  words,  It  is  sought  by  an  original 
application  here  to  secure  some  writ  by 
which  the  re-leasing  of  said  land  to  the  in- 
tervener may  be  prevented.  Unless  some 
steps  are  taken  to  prevent  such  re-leasing. 
It  would  be  idle  to  entertain  the  idea  that 
this  court  could  be  called  upon  to  issue  a 
writ  of  mandamus  directing  the  state  land 
commissioner  to  advertise  a  lease  of  said 
land  for  sale  at  public  auction  to  the  highest 
bidder.  Before  any  such  order  could  be 
made,  the  re-lease  or  pretended  re-lease  to 
Coleman  should  most  certainly  be  disposed 
of  or  prevented.  We  therefore  think,  from 
the  primary  relief  sought  by  relator  herein, 
that  the  writ  he  asks  Is  not  one  of  manda- 
mus, but  Is  in  the  nature  of  a  writ  of  pro- 
hibition directed  to  the  state  land  commis- 
sioner, forbidding  bim  to  do  an  act  which  is 
not  judicial  in  its  character.  While  it  is 
true  that  this  court  has  original  jurisdiction 
to  Issue  writs  of  prohibition  In  certain  cases. 
It  has  been  repeatedly  held  by  us  that  the 
only  function  of  such  a  writ  is  the  restraint 
of  unauthorized  judicial  and  quasi  judicial  , 
power.  State  ex  rel.  White  v.  Board,  23 
Wash.  700,  63  Pac.  532;  Winsor  v.  Bridges, 
24  Wash.  540,  64  Pac.  780.  The  acts  of  re- 
spondent which  relator  seeks  to  prevent  are 
not  judicial  or  quasi  judicial,  as  In  re-leaslng 
to  Coleman  he  acts  only  in  an  administra- 
tive or  exe(Jutlve  capacity.  If  the  relator 
desires  to  prohibit  or  enjoin  respondent  from 
re-leasing  to  Coleman,  and  is  entitled  to  do 
so,  he  should  proceed  In  the  superior  courC 
as  we  are  without  original  jurisdiction  to 
grant  such  relief  by  a  writ  which,  In  its 
effect,  would  be  a  writ  of  prohibition,  al- 
though •relator  undertakes  to  give  it  some 
other  title. 

It  Is  suggested  by  refator,  however,  that 
the  original  injunctive  relief  sought  here  is 
merely  a  necessary  accompaniment  of  the 
main  relief  which  can  be  granted  by  a  writ 
of  mandamus.  We  do  not  think  this  conten- 
tion can  be  sustained.  If  we  eliminate  all 
Idea  of  prohiljltive  or  injunctive  relief  here-  • 
in,  it  would  be  absurd  for  this  cowt  to  issue 
a  writ  of  mandamus  against  the  state  land 
commissioner,  compelling  bim  to  lease  lands 
which  have  already  been  re-leased,  or  the 
title  to  which  would  be  at  least  clouded  by 
an  existing  pretended  re-lease.  <As  above 
suggested,  relator  primarily  seeks  to  prohib- 
it or  enjoin  respondent  from  doing  certain 
acts.  This  he  cannot  do  by  a  writ  of  man- 
damus. "Mandamus  will  not  lie  to  undo 
Digitized  by  Vj\^WV  It 
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what  bas  already  been  done.  Mandamus  is 
a  -writ  to  compel,  not  to  restrain,  action." 
19  Am.  A  Eng.  Enc.  of  Law  (2d  Ed.)  743; 
Legg  T.  Mayor  of  Annapolis,  42  Md.  225; 
DunkUn  County  v.  Dlst  County  Court,  23 
Mo.  454.  In  the  case  last  mentioned,  which 
is  quite  similar  In  principle  to  this,  the  Su- 
preme Court  of  Missouri  says:  "The  writ  of 
ifaandamus  is  in  form  a  'command  in  the 
name  of  the  state,  directed  to  some  tribunal, 
corporation,  or  public  officer,  reflulrlng  them 
to  do  some  particular  thing  therein  speci- 
fied, and  which  the  court  has  previously  de- 
termined that  it  is  the  duty  of  such  tribunals 
or  other  person  to  perform.  •  •  •  It  does 
not  lie  to  correct  the.  errors  of  inferior  tri- 
bunals by  annulling  what  they  haye  done 
erroneously,  nor  to  guide  their  discretion, 
nor  to  restrain  them  from  exercising  power 
not  delegated  to  them;  but  It  is  emphatically 
a  writ  requiring  the  tribunal  or  person  to 
whom  it  is  directed,  to  do  some  particular 
act  appertaining  to  their  public  duty,  and 
which  the  prosecutor  has  a  legal  right  to  have 
done.  •  •  »  The  writ  of  mandamus  is  the 
counterpart  of  the  writ  of  prohibition,  and 
is  so  designated  in  some  states  by  statute. 
Mandamus  Is  a  legal  remedy  to  compel  ac- 
tion in  accordance  with  legal  duty,  while 
prohibition  is  a  legal  remedy  to  restrain  ac- 
tion In  excess  of  legal  authority."  19  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  721,  722;  23  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  196;  2  Bal- 
linger's  Ann.  Codes  &  St.  §  5769;  State  ez 
rel.  Rochford  ▼.  Superior  Court,  4  Wash.  35, 
29  Pac.  764.  Relator  claims  the  action  of  re- 
spondent in  re-leaslng  to  the  intervener  Is 
an  act  in  excess  of  legal  authority,  and  he 
seeks  to  prohibit  such  action.  If  it  be  con- 
ceded that  he  also  seeks  a  writ  to  compel 
action  by  respondent  in  accordance  with  an 
alleged  legal  duty,  then  in  one  and  the  same 
proceeding  he  Is  demanding  from  this  court 
an  original  writ  having  two  functions,  one 
of  which  is  the  counterpart  or  converse  of 
the  other.    We  think  this  cannot  be  done. 

2.  It  is  contended  by  the  respondent  and 
the  intervener — we  think  properly — that  the 
relator  has  not  a  sufficient  special  interest 
In  the  land  in  controversy  to  authorize  Wm 
to  apply  to  this  court  for  a  writ  of  manda- 
mus compelling  respondent  to  offer  a  lease 
of  said  land  for  sale  to  the  highest  bidder 
at  public  auction.  It  is  true  he  has  filed  an 
ai^lication  which  has  been  rejected,  and 
that  respondent  has,  in  ettect,  refused  to  of- 
fer a  lease  of  said  land  for  sale  at  public 
auction;  but  the  mere  filing  of  a  written  ap- 
plication for  a  lease  of  public  lands  does  not 
confer  upon  the  applicant  any  interest  in  the 
land  other  than  that  of  the  general  public. 
Allen  v.  Forrest,  8  Wash.  700,  36  Pac.  971, 
24  L.  R.  A.  600;  Frisbie  v.  Whitney,  9  Wall. 
187,  19  L.  Ed.  668;  Campbell  v.  Wade,  132 
U.  S.  34:  10  Sup.  Ct.  9,  33  L.  Ed.  240;  State 
ex  rel.  Mariner  v.  Gray,  4  Wis.  381. 

Relator  contends  that  under  the  Constitu- 
tion and  laws  of  this  state,  as  applied  to  the 


facts  herein,  the  intervener,  CoJeman,>  bas 
no  preference  right  to  a  re-lease.  While  we 
now  express  no  opinion  as  to  Coleman's 
rights  in  that  regard,  still,  were  we  to  con- 
cede the  relator's  itosition  to  be  correct, 
what  would  be  the  result?  The  land  would 
be  then  subject  to  original  lease  only.  Bal- 
linger's  Ann.  Codes  &  St.  {{  2149-2156. 
These  sections  Impose  upon  respondent  no 
immediate  official  obligation  or  duty  to  offer 
such  land  for  lease,  even  after  applications 
are  made.  He  exercises  his  own  judgment 
in  the  premises,  acting  as  he  deems  advis- 
able. Balllnger's  Ann.  Codes  &  St  {  2150. 
When  such  lands  have  been  actually  offered, 
he  may  reject  any  or  all  bids.  Balllnger's 
Ann.  Codes  &  St.  §  2156.  We  fall  to  see, 
therefore,  how  the  relator  bas  secured  any 
special  right  or  iciterest  in  the  land  in  ques- 
tion entitling  him  to  a  writ  of  mandamus, 
even  though  it  be  conceded  that  he  is  seeking 
relief  by  mandamus,  and  not  by  prohibitloH. 
A  writ  of  mandamus  can  be  Issued  only  dn 
affidavit  on  the  application  of  the  party  bene- 
ficially Interested.  Balllnger's  Ann.  Codes  & 
St.  {  5756;  Spelling  on  Injunction  &  Other 
Extr.  Rem.  {§  1369-1370. 

It  Is  ordered  that  the  relator's  application 
be  dismissed. 

MOUNT,  0.  J.,  and  ROOT,  HADLEY, 
RUDKIN,  and  DUNBAR,  JJ.,  concur. 
FULLERTON,  J.,  did  not  sit 


(39  Wash.  873) 
JORDAN  V.  HUTCHINSON  et  ux. 
(Supreme  Court  of  Washington.     July  27, 
1905.) 

1.  Appeal  —  INTEELOCUTOBT     Obders  —  De- 
fault—Vacation. 

Kefusai  to  vacate  a  mere  order  of  default 
before  judgment  is  a  mere  ioterlocutory,  unap- 
pealable order,  reviewable  only  on  appeal  from 
final  judgment,  under  2  Bollinger's  Ann.  Codes 
&  St.  S  6500,  subd.  1,  providing  that  an  appeal 
from  the  final  judgment  shftll  bring  up  for  re- 
view any  order  made  in  the  same  action  before 
judgment. 
[Ed.   Note. — For  eases  in  point,   see  vol.  2, 
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Cent.  Dig.  Appeal  and  Error,  §  766.] 

2.  Judgment— Right   to   Vacation— Service 
BT  PtrsLicATioN— Statutes. 

2  Balllnger's  Ann.  Codes  &  St.  {  5518. 
providing  that  when  service  of  notice  is  made 
by  publication,  and  judgment  is  given  for  fail- 
ure to  answer,  defendant  or  his  successor  in 
interest  may  have  the  same  vacated  at  any 
time  within  two  years  after  entry  thereof,  ap- 
plies only  to  actions  for  the  recovery  of  pos- 
session of  real  property,  and  not  to  a  suit  to 
set  aside  fraudulent  conveyances. 

3.  Same— Cause. 

Where  an  affidavit  for  the  vacation  of  a 
default  for  cause,  as  authorized  by  2  Balllnger's 
Ann.  Codes  &  St.  §§  4880.  5091,  failed  to  al- 
lege that  defendant,  served  by  publication,  bad 
no  actual  knowledge  of  the  pendency  of  the 
action  in  ample  time  to  have  appeared  and  de- 
fended the  same,  and  a  counter  affidavit  aver- 
red that  at  least  13  days  prior  to  the  entry  of 
default  defendants  wrote  to  their  resident  at- 
torneys concerning  the  case,  the  court's  refusal 
to  vacate  the  default  was  not  an  abuse  of  dis- 
cretion. Digitized-by  VJVJ^^VIC 
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Appeal  from  Superior  Court,  King  County; 
W.  B.  Bell,  Judge. 

Action  by  J.  Eugene  Jordan  against  Isaac 
P.  Hutcblnson  and  another.  From  a  Judg- 
ment In  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  to  vacate  an  order  of  de- 
fault entered  before  Judgment,  defendants 
appeal.    Affirmed. 

Byers  &  Byers,  for  appellants.  Allen,  Al- 
len &  Stratton,  for  respondent   , 

HADLET,  J.  Respondent  moves  to  dis- 
miss this  appeal.  The  notice  of  appeal 
states  that  the  appeal  is  from  the  final  Judg- 
ment In  the  action,  and  also  from  an  order 
entered  prior  to  tlw  final  Judgment  The  or-* 
der  mentioned  was  one  denying  a  motion  to 
vacate  an  order  of  default  previously  en- 
tered. The  default  order  was  entered  April 
22,  1904,  and  the  order  denying  the  motion 
to  vacate  the  default  was  entered  June  26, 
19<H.  Judgment  in  the  cause  was  not  en- 
tered until  January  4,  1905,  and  the  appeal 
notice  was  served  on  the  10th  day  of  the 
same  month.  Respondent  urges,  in  support 
of  the  motion  to  dismiss  the  appeal,  that  it 
the  refusal  to  vacate  the  order  of  default 
was  appealable,  then  it  follows  that  the  ap- 
peal was  not  taken  in  time,  and  that  this 
court  is  without  Jurisdiction.  It  is  conceded 
that  orders  vacating  default  Judgments  are 
not  appealable  imder  the  decisions  of  this 
court,  but  it  is  pointed  out  that  a  refusal  to 
vacate  a  final  Judgment  by  default  Is  ap- 
pealable. It  Is  argued  that  for  the  same 
reasons  which  make  a  refusal  to  vacate  a 
final  Judgment  by  default  appealaUe,  a  re- 
fusal to  vacate  an  ordinary  order  of  default 
entered  before  final  Judgment  Is  also  appeal- 
able. We  think,  however,  that  under  our 
statute  governing  appeals, the  two  cannot  be 
classified  as  similar.  A  refusal  to  vacate  a 
final  Judgment  is  a  final  order  made  after 
Judgment  which  afiCects  a  substantial  right, 
and  Is  appealable,  under  subdivision  7,  {  6500, 
2  Balllnger's  Ann.  Codes  &  St  A  refusal 
to  vacate  a  mere  order  of  default  Is  not  a 
final  order  made  after  Judgment,  but.  Is  one 
made  before  Judgment  and  subdivision  1  of 
the  section  of  the  statute  above  cited  ex- 
pressly provides  that  the  appeal  from  the 
final  Judgment  shall  bring  up  for  review  any 
order  made  In  the  same  action  before  Judg- 
ment The  appeal  from  the  final  Judgment 
In  this  case,  therefore,  brings  up  for  review 
the  refusal  to  vacate  the  order  of  default 
and  the  motion  to  dismiss  the  appeal  Is  de- 
nied. 

Upon  the  merits  of  the  appeal,  the  error 
assigned  Is  that  the  court  erred  in  denying 
appellants'  motion  to  vacate  the  order  of  de- 
fault, and  in  entering  Judgment  for  respond- 
ent. The  action  was  brought  for  the  pvr- 
pose  of  setting  aside  certain  conveyances  of 
real  estate  as  having  been  fraudulently 
made,  and  to  subject  the  land  to  the  Hen  of 
Judgments  held  by  respondent     The  serv- 


ice of  {NTOcess  upon  appellants  was  by  publi- 
cation summons.  They  contend  that,  under 
section  5318,  2  Balllnger's  Ann.  Codes  &  St., 
they  have  the  absolute  right  at  any  time 
within  two  years  to  have  an  order  vacating 
the  Judgment  The  contention  is  based  up- 
on the  following  portion  of  said  section: 
"When  service  of  the  notice  Is  made  by  pub- 
lication, and  Judgment  is  given  for  failure  to 
answer,  at  any  time  within  two  years  from 
the  entry  thereof,  the  defendant,  or  his  suc- 
cessor In  Interest  as  to  the  whole  or  any 
part  of  the  property,  shall,  upon  application 
to  the  court  or  Judge  thereof,  be  entitled  to 
an  order  vacating  the  Judgment,  and  grant- 
ing him  a  new  trial,  upon  the  payment  of  the 
costs  of  the  action."  Whatever  may  be  said 
of  appellants'  argument  If  this  were  a  case 
coming  within  the  terms  of  said  statute.  It 
is,  however,  sufficient  to  say  that  the  statute 
does  not  apply  to  this  case.  It  relates  alone 
to  actions  for  the  recovery  of  possession  of 
real  property,  and  this  is  not  such  an  action. 
Considering  the  application  to  vacate  the 
default  with  reference  to  either  section  4880 
or  seetion  5091,  2  Balllnger's  Ann.  Codes  & 
St,  it  will  be  observed  that  the  former  sec- 
tion provides  that,  when  the  summons  is  not 
personally  served,  a  defendant  shall,  "on  ap- 
plication and  sufficient  cause  shown,"  at  any 
time  before  Judgment  be  allowed  to  defend: 
and  the  latter  section  provides  that  the  court 
may,  in  its  discretion,  before  final  Judgment 
set  aside  any  default  upon  affidavit  showing 
good  and  sufficient  cause.  Has  good  and 
sufficient  cause  been  shown  here,  and  has 
the  court  abused  its  discretion  in  refusing  to 
vacate  the  default  in  this  ease?  One  of  the 
appellants  made  affidavit  in  support  of  the 
motion  to  vacate,  that  he  resided  In  Boston, 
Mass.,  when  the  summons  was  published; 
that  his  place  of  residence  could  have  been 
discovered  from  the  records  of  the  auditor's 
office,  or  of  the  treasurer's  office  of  King 
county;  and  that  respondent  or  his  attorneys 
could  have  known  the  same  by  the  exercise 
of  ordinary  diligence.  The  affidavit  does  not 
state  that  appellant  had  not  actual  knowl- 
edge of  the  pendency  of  the  action  In  ample 
time  to  have  appeared  and  defended  the 
same.  A  counter  affidavit  made  by  respond- 
ent's counsel  discloses  that  both  respondent 
and  his  counsel  made  diligent  Inquiry  to  as- 
certain the  address  of  appellants  at  the  time 
the  action  was  commenced,  and  that  they 
were  unable  to  discover  it;  that  appellants 
bad  actual  knowledge  of  the  pendency  of  the 
action  at  least  13  days  prior  to  the  entry  of 
the  default,  at  which  time  they  wrote  a  let- 
ter, addressed  to  their  attorneys  in  Seattle, 
concerning  the  action;  that  the  affiant  saw 
the  letter  6  days  before  the  default  was  en- 
tered. These  statements  are  not  denied  by 
anything  appearing  in  the  record.  The  rec- 
ord shows  no  more  than  neglect  on  the  part 
of  appellants.  We  therefore  think  sufficient 
cause  was  not  shown  for  opening  the  default, 
and  that  the  court  dl^  not  aj^us§;.^  discre- 
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tkm  in  refusing  to  vacate  It  Spokane  Falls 
V.  Curry,  2  Wash.  541,  27  Pac  477;  Myers  v. 
Landrum,  4  Wash.  762,  31  Pac.  33;  Sanborn, 
Vail  &  Co.  V.  Furniture  Co.,  5  Wash.  150,  31 
Pac.  466;  Haynes  y.  Schwartz  Co.,  6  Wash. 
433,  32  Pac.  220.  Under  the  record  before 
us,  and  within  the  authority  of  the  statutes 
and  decisions  cited,  the  court  did  not  err. 
The  Judgment  Is  afBrmed. 

MOUNT,  C.  J.,  and  ROOT,  CROW,  FDI/- 
LEBTON,  and  BUDKIN,  JJ.,  concur.   • 


(3»  Waab.  4U) 

KIRKHAM  ▼.   WHBELER-OSGOOD  CO. 
(Supreme  Court  of  Washington.    Aug.  1,  1905.) 

1.  Master  and  Sebvant— Injitbiks  to  Sebv- 
ANi>— MiNOBS— Fdtdhk  Pain. 

Where  a  ix>rtion  of  plaintiffs  band  was 
mangled  In  a  machine,  the  fact'  that  it  would 
be  a  cause  of  future  pain  and  suffering  was  a 
matter  of  common  knowledge  authorizisg  a  re- 
covery therefor  as  an  element  of  damage,  with- 
out other  evidence  on  such  Issue. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent  Dig.  Pamages,  S  236.] 

2.  Same— Reasonable  Conseouenceb. 

Where,  in  an  action  for  injuries,  the  court 
charged  that  under  no  considerations  should  an 
unlawful  or  excessive  verdict  be  returned,  an 
instruction  authorizing  the  jury  to  consider  the 
pain  and  suffering  plaintiff  bad  endured  and 
might  endure  as  the  ordinary  and  actual  result 
and  as  a  consequence  of  the  injury  sustained, 
was  not  objectionable  as  failing  to  confine  the 
jury  to  sucb  pain  and  suffering  as  would  rea- 
sonably or  probably  flow  from  the  Injury  com- 
plained of. 

3.  Sake— IjAbob  Law— Construction. 

Laws  1903,  p.  261,  c.  136,  providing  that 
no  child  under  the  age  of  14  years  shall  be 
"hired  out"  in  any  factory,  etc.,  prohibits  both 
the  employment  as  well  as  the  hiring  ont  of  a 
minor  under  such  age,  and  therefore  renders 
an  employer  knowingly  employing  or  keeping 
in  bis  employ  a  minor  within  the  prohibited 
age  guilty  of  a  violation  of  the  statute,  making 
the  employment  itself  Illegal. 

4.  Same— iNSTBxrcTiONS  by  Emploteb. 

In  an  action  for  injuries  to  -  a  minor  serv- 
ant, an  instruction  that  it  was  not  enough  for 
defendant  to  give  plaintiff,  or  one  of  his  age, 
"general"  instructions  as  to  the  danger,  but 
the  instructions  should  have  been  such  as  woUld 
have  satisfied  a  reasonably  prudent  and  care- 
ful person  that  he  (plaintiff)  was  familiar  with 
the  exact  danger  that  would  be  likely  to  befall 
a  boy   of  his   age   while   working   around   the 

glace  where  he  was  injured,  was  not  erroneous 
»  that  it  in  effect,  charged  that  "general"  in- 
structions were  not  sufficient  as  matter  of  law. 
6.  Same— Deoree  or  Cabe. 

Where,  in  an  action  for  injuries  to  an  In- 
experienced infant  12  years  of  age  while  em- 
ployed in  defendant's  factory,  the  court  correct- 
ly stated  the  degree  of  care  defendant  was  re- 
quired to  exercise  with  reference  to  plaintiff, 
ft  was  not  error  for  the  court  also  to  state 
that    defendant   was   bound    to   exercise    much 

Sreater  care  concerning  plaintiff  than  would  be 
ae  to  an  adult. 
6.  Same— CoNTBiBtrroRY  Negligence. 

Where,  in  an  action  for  injuries  to  a  mirtor 
employ^,  the  court  charged  that  an  employ^  is 
bound  to  exercise  that  degree  of  care  which  a 
reasonably  prudent  person  of  bis  age,  judg- 
ment, and  experience  would  use  in  order  to 
avoid  being  injured,  and  if  an  employ^  fails  to 
•xercise  such  care,  and  is  injured,  when,  if  he 


had  employed  the  proper  degree  of  care,  he 
would  not  nave  been  injured,  he  would  be  guilty 
of  contributory  negligence,  and  could  not  re- 
cover, an  instruction  that  defendant  was  bound 
to  prove  by  a  fair  preponderance  of  the  tes- 
timony that  plaintiff  was  injured  by  his  own 
negligence,  and  not  by  that  of  the  defendant, 
was  not  misleading. 
7.  Same— Estoppel  in  Pais. 

Since  the  doctrine  of  estoppel  In  pals  does 
not  apply  to  an  Infant  it  was  immaterial,  in 
an  action  for  injuries  to  a  minor  servant  that 
at  the  time  he  was  employed  he  misrepresented 
himself  to  be  14  years  of  age. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  Lee  Kfrkham,  an  infant,  by  J. 
B.  Kirkham,  his  guardian  ad  litem,  against 
the  Wheeler-Osgood  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Hudson  &  Holt  for  appellant  Oovnor 
Teats,  for  respondent 

RUDKIN,  J.  On  and  prior  to  the  8th  day 
of  January,  1904,  the  defendant  owned  and 
operated  a  factory  for  the  manufacture  of 
sash,  doors,  moldings,  etc.,  in  the  city  of  Ta- 
coma.  On  the  lOtb  day  of  December,  1903, 
the  plaintiff,  an  Infant  of  the  age  of  about 
12  years,  entered  the  employ  of  the  defend- 
ant Up  to  the  6th  day  of  January,  1904, 
the  plaintiff  and  bis  elder  brother  were  en- 
gaged In  tying  up  siding  in  a  shed  adjacent 
to  the  factory.  On  or  about  January  6th  they 
were  transferred  to'the  factory  to  point  pick- 
ets and  tie  them  into  bundles.  In  close  prox- 
imity to  the  place  where  the  plaintiff  was  at 
work  was  a  sticker  machine,  used  In  the 
manufacture  of  pickets.  On  the  last-named 
date  a  sliver  became  fast  in  the  sticker  ma- 
chine, and  while  the  operator's  back  was 
turned  the  plaintiff  attempted  to  remove  It. 
In  doing  so  his  hand  came  in  contact  with 
the  rapidly  revolving  knives  In  the  head  of 
the  machine,  causing  the  loss  of  the  third 
and  fourth  llugors  and  a  portion  of  the  band. 
The  plaintiff  bad  nothing  to  do  with  the  oper- 
ation of  the  sticker  machine,  and  It  was  no 
part  of  his  duty  to  remove  the  sliver  there- 
from. This  action  was  brought  to  recover 
damages  for  the  injuries  so  received. 

The  complaint  alleged  negligence  on  the 
part  of  the  defendant  In  putting  the  plaintiff 
at  work  in  a  dangerous  place  without  proper 
Instructions,  and  without  warning  him 
against  the  dangers  by  which  he  was  sur- 
rounded and  to  which  he  was  exposed,  and 
also  negligence  in  employing  the  plaintiff  in 
violation  of  the  act  of  March  16,  1903,  enti- 
tled "An  act  to  regulate  the  employment  of 
child  labor  and  to  prohibit  the  employment 
of  females  under  the  age  of  eighteen  years 
as  public  messengers  and  fixing  a  penalty  for 
the  violation  thereof."  Laws  1903,  p.  261,  c. 
136.  The  answer,  in  addition  to  the  denials, 
alleged  afilrmatlvely  contributory  negligence 
on  the  part  of  the  plaintiff,  and  that  the 
plaintiff  at  the  time  of  his  employment  rep^ 
resented  that  be  was 
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ease  was  tried -before  a  jury,  and  resulted 
in  a  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals. 

Xumerous  errors  are  assigned  by  the  ap- 
pellant, all  of  which  are  discussed  under  six 
general  beads,  and  we  will  consider  them  in 
the  same  order.  The  first  error  assigned  re- 
lates to  instructions  as  to  future  suffering 
and  loss.  The  court  Instructed  the  Jury  that 
If  they  found  for  the  respondent  they  might 
take  Into  account  the  pain  and  suffering  the 
respondent  had  endured  and  may  endure  as 
the  ordinary  and  actual  result  and  as  a  con- 
sequence of  the  injury  sustained.  The  first 
objection  to  this  instruction  is  that  there  was 
no  evidence  as  to  future  pain  and  suffering, 
and  that  the  question  should  not  have  been 
submitted  to  the  Jury.  It  Is  true  there  was 
no  evidence,  to  speak  of,  as  to  future  suffer- 
ing or  pain,  aside  from  the  nature  of  the  in- 
Jury  Itself.  But  a  hand,  mangled  as  this  was, 
is  subject  to  Injury  and  consequent  pain 
through  life,  where  an  uninjured  member 
would  not  be  affected,  and  we  think  this  is 
so  far  a  matter  of  common  knowledge  that 
the  court  would  not  be  warranted  In  with- 
drawing the  question  of  future  pain  and  suf- 
fering from  the  Jury.  Like  the  question  of 
the  permanency  of  the  injury,  the  injury  in 
tWs  case  speaks  for  itself.  It  was  further 
objected  to  this  instruction  that  the  court 
did  not  confine  the  Jury  to  such  pain  or  suf- 
fering as  would  reasonably  or  probably  flow 
from  tie  injury  complained  of.  We  do  not 
think  this  objection  is  tenable,  especially  in 
view  of  the  fact  that  the  court  instructed  the 
Jury  that  under  no  circumstances  should  an 
unreasonable  or  excessive  verdict  be  return- 
ed. 

The  next  assignment  Is  that  the  court  err- 
ed in  its  instructions  as  to  the  child  labor  act 
of  1903,  supra.  This  contention  of  the  appel- 
lant is  based  upon  the  language  of  the  act 
which  declares  that  no  child  under  the  age 
of  14  years  shall  be  hired  out  in  any  factory, 
etc.  It  Is  contended  that  a  child  can  only 
be  hired  out  by  the  parent  or  guardian,  and 
that  the  prohll)ition  against  the  employment 
does  not,  therefore,  extend  to  the  employer. 
This  contention  cannot  be  upheld.  The  man- 
ifest purpose  of  the  act  is  to  prohibit  the 
employment  of  children  in  certain  places, 
and  the  prohibition  extends  to  all  parties 
connected  with  the  employment.  The  em- 
ployment as  well  as  the  hiring  out  is  forbid- 
den. An  employer  who  knowingly  employs 
or  keeps  in  his  employ  a  minor  within  the 
prohibited  age  is  guilty  of  a  violation  of  the 
statute,  and  the  employment  itself  is  illegal. 
In  the  case  at  bar  the  minor  was  employed 
without  the  Intervention  of  either  parent  or 
guardian,  and,  if  we  adopt  the  views  of  coun- 
sel, the  act  punishes  only  the  child  himself, 
the  very  person  whom  it  sought  to  protect. 
It  is  needless  to  say  we  can  adopt  no  such 
construction. 

The  next  assignment  relates  to  Instruc- 
tions on  the  weight  of  the  evidence.    In  siteak- 


ing  of  the  instructions  which  it  was  Incum- 
bent on  the  appellant  to  give  the  respondent 
on  entering  its  employ,  the  court  said:  "You 
are  Instructed  that  it  was  not  enough  to  give 
the  plaintiff,  or  one  of  his  age,  general  In- 
structions as  to  the  dangers,  but  the  instruc- 
tions to  the  boy  should  have  been  such  as 
would  have  satisfied  a  reasonably  prudent 
and  careful  person  that  he  was  familiar 
with  the  exact  danger  that  would  be  likely  to 
befall  a  boy  of  his  age  while  working  around 
the  place  where  he  was  injured."  Counsel 
criticise  that  portion  of  the  instruction  which 
is  to  the  effect  that  general  Instructions  are 
not  sufilcient.  As  an  abstract  statement,  this 
portion  of  the  charge  may  not  be  correct. 
Instructions  are  required  for  a  particular 
purpose,  and.  If  they  are  sufficient  to  satisfy 
the  requirements  of  the  law  in  that  regard,  it 
matters  not  whether  they  are  general  or 
special.  While  it  cannot  be  said,  as  a  mat- 
ter of  law,  that  general  Instructions  are  not 
sufilcient,  yet,  when  we  take  this  statement  In 
connection  with  what  follows,  we  think  the 
instruction  as  a  whole  fairly  states  the  law. 
The  court  further  Instructed  the  Jury  that 
"It  was  the  duty  of  the  defendant  to  use  or- 
dinary care  to  protect  him  [the  plaintiff] 
from  risks  which  one  of  his  age  did  not  prop- 
erly appreciate,  and  to  which  dangers  plain- 
tiff ought  not  to  be  exposed."  It  is  claimed 
by  the  appellant  that  the  court  informed  the 
Jury  by  this  Instruction  that  the  resiiondent 
was  not  capable  of  appreciating  the  risks,  and 
should  not  have  been  exposed  to  them.  The 
above  quotation  is  a  disconnected  portion  of 
a  sentence,  and  when  the  Instruction  Is  taken 
as  a  whole  It  is  not  open  to  the  criticism 
urged  against  lt.i  Again,  the  court  Instruct- 
ed the  Jury  that  "the  degree  of  care  due  by 
the  defendant  to  the  plaintiff  or  to  one  of 
tender  years  is  much  greater  than  Is  due  to 
an  adult."  The  degree  of  care  required  In  ei- 
ther case  is  dependent  entirely  upon  circum- 
stances. It  may  be  gross  negligence  on  the 
part  of  a  master  to  employ  either  a  minor  or 
^n  adult,  without  experience.  In  a  danger- 
ous place,  without  fully  Instructing  him  as  to 
the  dangers  to  which  he  is  exposed.  On  the 
other  hand,  it  may  not  be  negllgenca  to  em- 
ploy either  without  any  Instructions  whatev- 
er. It  depends  entirely  upon  the  nature  of 
the  employment  and  the  surroundings.  A 
minor  may  be  of  such  tender  years  that  a 
court  can  declare  as  a  matter  of  law  that  his 
employment  is  negligence,  but.  Independent  of 
statute,  the  employment  of  a  minor  Is  not 
ordinarily  negligence  per  se.  In  determin- 
ing the  question  of  negligence,  the  Jury  must 
take  Into  consideration  the  minor's  age,  his 
experience,  his  Intelligence,  the  nature  of  his 
surroundings,  the  dangers  to  which  he  is 
exposed,  and  all  the  attendant  circumstan- 
ces. It  Is  often  said  by  text-writers  and  by 
courts  that  the  law  exacts  a  greater  degree 
of  care  In  the  employment  of  a  minor  than 
of  an  adult,  and  this,  as  a  general  rule.  Is 
true.  But  its  bare  statement  conveys  but  Ut- 
Digitized  by  VjW^^V  It 


Colo.) 


PEOPLE  V.  CORNPORTH. 


871 


tie  Information  to  a  lury.  Where  tbe  plain- 
tiff Is  a  minor,  tbe  court  Is  not  required  to  in- 
struct the  Jury  as  to  tbe  degree  of  care  re- 
quired in  the  employment  of  an  adult.  The 
jury  are  not  tbemsolTes  informed  on  that  sub- 
ject, and  to  compare  the  degree  of  care  re- 
quired In  a  given  case,  in  which  it  is  the 
duty  of  the  court  to  fully  inform  tbe  Jury, 
with  the  degree  of  care  re<iuired  in  a  case  not 
before  them,  and  in  regard  to  which  they  are 
presumed  to  be  equally  ignorant,  does  not 
tend  to  enlighten  them,  to  say  the  least.  In 
this  case,  however,  the  respondent  was  an  in- 
fant of  about  12  years  of  age,  without  experi- 
ence in  mills  or  factories,  and  tbe  statement 
of  tbe  co'urt  that  tbe  law  required  a  much 
higher  degree  of  care  in  bis  case  than  in  tbe 
case  of  an  adult  is  not  prejudicial,  especial- 
ly In  view  of  the  fact  that  tbe  degre  of  care 
required  In  tbe  respondent's  case  was  after- 
wards correctly  stated  to  tbe  Jury.  ^ 

The  next  error  assigned  relates  to  instruc- 
tions as  to  the  degree  of  care  required  of  tbe 
respondent.  lu  support  of  this  assignment  It 
is  urged  that  the  court  informed  the  Jury  as 
to  tbe  different  facts  and  circumstances  that 
might  be  taken  into  consideration  in  deter- 
mining tbe  degree  of  care  required  of  tbe  re- 
spondent, but  laid  down  no  rule  for  their 
guidance.  The  court  Instructed  tbe  Jury  that 
the  respondent  was  required  to  use  ordinary 
care  to  avoid  injury,  that  Is,  such  care  as  an 
ordinarily,  prudent  person  would  use  under 
tbe  facts  and  circiuustances  shown  by  tbe  evi- 
dence, talcing  into  consideration  bis  age,  ca- 
pacity, knowledge,  and  experience.  There  is 
therefore  no  merit  in  this  assignment. 

On  tbe  question  of  contributory  negligence 
tbe  court  instructed  the  Jury  as  follows: 
"Tbe  Jury  are  instructed  that  as  to  tbe  de- 
fenses made  by  the  defendant  in  its  answer 
the  burden  of  proof  is  upon  the  defendant; 
that  is  to  say,  tbe  defendant  must  prove  by  a 
fair  preponderance  of  testimony  that  tbe 
plaintiff  was  injured  by  bis  own  negligence, 
and  not  by  the  negligence  of  the  defendant." 
It  is  urged  that  this  Instruction  is  erroneous, 
because  it  limits  the  defense  of  contributory 
negligence  to  a  case  in  which  tbe  plaintiff  is 
negligent  and  tbe  defendant  is  not  Tbe 
above  instruction  was  explained  by  the  fol- 
lowing: "An,  employ^  is  bound  to  exercise 
that  degree  of  care  which  a  reasonably  pru- 
dent person  of  bis  age.  Judgment,  and  expe- 
rience; would  use  in  order  to  avoid  being  In- 
jured. Where  an  employ^  fails  to  exercise 
tbe  care  which  is  required  of  bim,  and  is 
injured,  when,  if  be  had  employed  tbe  prop- 
er degree  of  care,  he  would  not  have  been  in- 
jured, such  employe  is  said  to  be  guilty  of 
contributory  negligence.  If  you  find  in  this 
case  that  tbe  plaintiff  was  guilty  of  con- 
tributory negligence,  yon  must  find  for  tbe  de- 
fendant." Waiving  tbe  question  whether 
this  definition  of  contributory  negligence  is 
technically  correct,  taking  the  two  instruc- 
tions together,  tbe  Jury  could  not  have  been 
misled. 


It  is  lastly  assigned  as  error  that  tbe  court 
refused  to  instruct  tbe  jury  tbatlf  the  re- 
spondent, at  the  time  of  bis  employment,  rep- 
resented that  be  was  14  years  of  age,  be  is 
now  estopped  to  deny  it  It  is  true,  as  claim- 
ed by  counsel,  that  infants  are  liable  for 
their  torts;  that  is,  for  pure  torts,  such  as 
injuries  to  person  or  property.  On  the  other 
band,  by  the  great  weight  of  authority  in- 
fants are  not  liable  for  torts  connected  with 
or  growing  out  of  contracts,  and  tbe  doctrine 
of  estoppel  in  pais  does  not  apply  to  theiu. 
16  Am.  &  Eng.  of  Law  (2d  Ed.)  pp.  307,  308 ; 
Field,  Law  of  Infants,  §  17;  Sims  v.  Ever- 
hardt,  102  U.  S.  300,  26  L.  Ed.  87.  In  the 
last  case  cited  the  Supreme  C!ourt  of  the 
United  States  says:  "Tbe  question  is  wheth- 
er acts  and  declarations  of  an  Infant  during 
infancy  can  estop  him  from  asserting  tbe  in- 
validity of  bis  deed  after  be  bas  attained  his 
majority.  In  regard  to  this  there  can  be  no 
doubt  founded  either  upon  reason  or  author- 
ity. Without  spending  time  to  look  at  tbe 
reason,  the  authorities  are  all  one  way.  An 
estoppel  in  pals  Is  not  applicable  to  infants, 
and  a  fraudulent  representation  of  capacity 
cannot  be  an  equivalent  for  actxial  capacity." 

A  careful  examination  of  the  record  in  this 
case  discloses  no  reversible  error,  and  the 
judgment  la  therefore  affirmed. 

MOUNT,  C.  J.,  and  HADLEY,  ROOTv 
CROW,  FULLEBTON,  and  DUiNBAR,  JJ., 
concur. 


(34  Colo.  1(.T( 
PEOPLE  ex  rel.  PARKS  v.  CORNFORTII. 
(Supreme  Court  of  Colorado.     July  3,   lOOo.) 

1.  State  Officebs  —  Lieutenant  Governor 
—Constitution— Construction. 

Const,  art.  4,  §  13,  declares  that  in  case 
of  resignation  of  the  Governor  the  powers,  du- 
ties, and  emoluments  of  the  office  for  the  resi- 
due of  the  term,  or  until  the  disability  is  re- 
moved, shall  devolve  on  the  Lieutenant  Govern- 
or. Section  14  declares  that  tbe  Lieutenant 
Governor  "shall  be  president  ot  the  Senate,  and 
in  case  of  the  disqualification  of  the  Lieutenant 
Governor,  or  when  he  shall  hold  the  office  of 
Governor,  then  the  president  pro  tem.  "shall 
perform  the  duties  of  the  Lieutenant  Govern- 
or until  the  vacancy  is  filled  or  the  disability  is 
removed";  and  section  10,  art  5,  jJrovides  that 
the  Senate,  at  the  beginning  and  close  of  each 
regular  session,  And  at  such  other  times  as 
may  be  necessary,  shall  elect  one  of  its  mem- 
bers president  pro  tem.  Ucld,  that  where,  after 
the  Lieutenant  Governor  became  Governor,  on 
the  latter's  resignation,  respondent,  who  was 
then  president  pro  tem.  of  the  Senate,  qualified 
as  Lieutenant  Governor,  but  at  the  close  of  the 
then  regular  session  of  the  Legislature  relator 
was  elected  president  pro  tem.  of  the  Senate,  to 
succeed  respondent,  who  was  still  a  senator, 
the  latter  did  not  become  Lieutenant  Governor 
de  jure  during  the  remainder  of  the  term,  and 
the  right  to  such  office  passed  to  relator  on  his 
election  as  president  pro  tem.  of  the  Senate. 

2.  Same. 

1  Mills'  Ann.  St  S  1707,  provides  that 
whenever,  by  the  resignation  of  the  Governor, 
the  powers  and  duties  of  his  office  sliiill  devolve 
on  the  Lieutenant  Governor,  the  Governor's 
salary  shall  cease,  and  ^|{^2^ig^^g^|EtJl;i^v^i'v^ 
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ceived  by  tb«  Uatiteiuuit  Oorenior,  and  darioK 
the  time  that  the  tiieatenant  Oovemor  shall 
act  as  Goyemor  "all  the  duties  and  powers  of 
the  Lieatenant  Governor  shall  devolve  on  the 
president  of  the  Senate  pro  tem."  Held,  that 
the  words  quoted  could  not  be  construed  as 
evidencing  the  intention  of  the  framers  of  the 
(Constitution  that  the  president  pro  tem.  of  the 
Senate  should  become  de  jure  Lieutenant  Gov- 
ernor on  the  Lieutenant  Governor  acceding  to 
tb«  office  of  Governor. 
8.  Samb— Estoppel. 

Where,  by  the  terms  of  the  Constitution, 
the  president  pro  tem.  of  the  Senate  did  not 
become  de  jure  Lieutenant  Governor  on  the  lat- 
ter becoming  Governor,  he  could  not  become 
such  by  estoppel  from  acts  of  the  party  en- 
titled to  the  office. 

In  bank.  Quo  warranto  by  tbe  people,  on 
the  relation  of  Fred  W.  Partes,  against  Ar- 
thur Comfortb,  to  determine  the  right  of  tbe 
respondent  to  bold  the  office  of  lieutenant  gov- 
ernor.   Judgment  in  favor  of  relator. 

John  M.  Waldron  and  Fred  W.,  Parks,  for 
relator.  N.  O.  Miller,  Atty,  Gen.,  Horace  G. 
Lunt,  O.  B.  Wlllcox,  and  McAllister  &  Gaudy, 
tor  respondent 

OUNTER,  J.  Original  proceeding  In  tbe 
nature  of  quo  warranto.  Tbe  Information  al- 
leges that  respondent  usurps  tbe  office  of 
lieutenant  governor  of  this  state,  asks  a  Judg- 
ment of  ouster,  and  that  the  relator  be  de- 
clared entitled  to  discharge  tbe  duties  and  re- 
ceive the  emoluments  of  that  office.  Tbe 
facts  are:  March  17,  1905,  James  H.  Feo- 
body,  then  governor  for  the  term  ending 
second  Tuesday  in  January,  1907,  resigned, 
and  Jesse  F.  McDonald,  then  lieutenant  gov- 
ernor, qualified  as  governor,  and  since  jiaa 
acted  as  sucb.  March  18,  1905,  respondent,  a 
senator  for  the  term  ending  first  Wednesday 
in  December,  1906,  and  president  pro  tem.  of 
tbe  Senate,  qualified  as  lieutenant  governor, 
and  since  has  acted  as  such.  April  3d,  at  the 
close  of  the  regular  session  of  tbe  Legisla- 
ture, beginning  January  4,  1905,  relator  was 
elected  president  pro  tem.  to  succeed  re- 
spondent Respondent  is  still  a  senator. 
There  Is  no  controversy  but  that  respondent 
as  president  pro  tem,  at  tbe  time  tbe  powers 
and  duties  of  governor,  through  the  resigna- 
tion of  Gov.  Peabody,  devolved  upon  Lieut 
Gov.  McDonald,  was  entitled  to  perform  tbe 
duties  of  lieutenant  governor.  The  question 
is  whether  such  right  ended  with  the  election 
of  relator  as  president  pro  tem.  Relator  in- 
sists that  tbe  duties  in  question  are  legally 
attached  to  tbe  bolder- of  tbe  office  of  presi- 
dent pro  tem.  of  tbe  Senate,  and  whenever 
tbe  term  of  office  of  such  president  expires 
such  duties  pass  to  his  successor  in  office. 
Respondent  contends  that  tbe  holder  of  tbe 
office  of  president  pro  tem.  at  the  time  the 
lieutenant  governor  legally  assumes  tbe  du- 
ties of  governor,  through  a  resignation  of  the 
governor,  becomes  legally  invested  with  the 
title  of  lieutenant  governor,  and  empowered 
to  discharge  the  duties  and  receive  the  emol- 
uments thereof  for  the  remainder  of  the  term 
(or  which  the  governor  and  lieutenant  gov- 


ernor were  respectively  dected,  and  that 
this  Is  true  regardless  of  the  fact  that  his 
term  of  office  as  such  president  pro  tem.  as 
well  as  senator  may  both  expire  before  the 
termination  of  tbe  residue  of  the  guberna- 
torial term. 

i:  This  question  is  determined  by  the  con- 
struction of  tbe  following  sections  of  our 
state  Constitution: 

"In  case  of  the  death,  impeachment  or 
conviction  of  felony  or  Infamous  misdemean- 
or, failure  to  qualify,  resignation,  absence 
from  the  state,  or  disability  of  the  governor, 
the  powers,  duties  and  emoluments  of  the  of- 
fice, for  the  residue  of  the  term  or  antU  tbe 
disability  be  removed,  shall  devolve  upon 
the  lieutenant  governor."    Art  4,  |  13. 

"Tbe  lieutenant  governor  shall  be  presi- 
dent of  the  Senate,  and  shall  vote  only  when 
the  Senate  is  equally  divided.  In  case  of  tbe 
absence.  Impeachment  or  disqualidcation 
from  any  cause  of  tbe  lieutenant  governor,  or 
when  he  shall  hold  tbe  office  of  governor, 
then  the  president  pro  tempore  shall  per- 
form the  duties  of  the  lieutenant  governor, 
until  tbe  vacancy  i;  filled  or  the  disability  re- 
moved."   Art  4i  I  14. 

"The  Senate  shall,  at  the  beginning  and 
close  of  each  regular  session,  and  at  sucb 
other  times  as  may  be  necessary,  elect  one 
of  its  members  president  pro  tempore."  Art 
6,  S  10. 

These  sections,  read  together,  provide  that 
tbe  Senate  shall,  at  tbe  beginning  and  close 
of  each  regular  session,  and  at  such  other 
times  as  may  be  necessary,  elect  one  of  its 
members  president  pro  tem.,  and  that  in 
case  of  the  absence,  impeachment  or  dis- 
qualification from  any  cause  of  tbe  lieuten- 
ant governor,  or  when  the  powers,  duties, 
and  emoluments  of  the  office  of  governor,  de- 
volve upon  the  lieutenant  governor  through 
the  death,  impeachment  or  conviqtlon  of 
felony,  or  infamous  misdemeanor,  failure  to 
qualify,  resignation,  absence  from  tbe  state, 
or  disability  of  tbe  governor,  the  president 
pro  teta.  shall  perform  the  duties  of  lieuten- 
ant governor  until  tbe  cause  preventing  the 
lieutenant  governor  from  discharging  bis  of- 
ficial duties  Is  removed.  It  thus  appears  tbat 
if  the  lieutenant  governor  falls  to  perform 
his  duties  for  some  temporary  cause,  as  ab- 
sence or  sickness,  tbe  Constitution  in  terms 
provides  that  while  such  condition  exists  bis 
duties  shall  be  performed  by  the  president 
pro  tem.  It  is  conceded  by  counsel  for  re- 
spondent tbat  In  such  temporary  contingency 
the  president  pro  tem.  does  not  become  the 
lieutenant  governor.  The  same  language  is 
used  in  devolving  duties  on  the  president  pro 
tem.  in  the  event  tbe  lieutenant  governor  Is 
unable  to  perform  his  duties  through  those  ot 
the  governor  devolving  upon  him  from  some 
permanent  cause  as  in  this  case,  resignation 
of  tbe  governor,  if  the  framers  of  our  Con- 
stitution had  intended  tbat  tbe  president  pro 
tem.  of  the  Senate  should  become  lieutenant 
governor  de  Jure  in,iJ)j|^g^^Hnj;^^v»¥(i_er 
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constderation,  they  could  easily  have  said 
so.  They  have  ndt  so  provided.  They  have 
simply  said  that  it  for  some  permanent  cause 
the  lieutenant  'governor  fails  to  discharge 
his  official  duties  they  shall  be  performed 
while  such  condition  obtains  by  the  president 
pro  tern,  of  the  Senate  as  such. 

The  question  under  consideration  was  rul- 
ed in  State  v.  Heller,  63  N.  J.  Law,  105,  42 
Ati.  155,  57  L.  B.  A.  312.  Griggs,  the  gov- 
ernor of  New  Jersey,  resigned  before  the  ex- 
piration of  his  term.  Vorhees,  the  then  pres- 
ident of  the  state  Senate,  qualified  as  his  suc- 
cessor. Later,  before  the  expiration  of  the 
time  for  which  Griggs  had  been  elected,  Vor- 
hees  resigned  as  a  member  of  the  state  Sen- 
ate. Immediately  the  spealier  of  the  House 
qualified  as  governor,  contending  that  the 
resignation  of  Vorhees  as  state  senator  ter- 
minated his  right  to  officiate  as  governor. 
Voorhees  claimed  that,  having  been  the  le- 
gal successor  of  Griggs  as  governor  at  the 
time  of  the  resignation,  he  thereby  became 
the  governor  de  Jure  for  the  remainder  of 
the  unexpired  term  of  Griggs  as  governor, 
regardless  of  the  expiration  of  his  term  as 
state  senator.  The  question  was  determined 
by  the  construction  of  the  following  provi- 
sion of  the  New  Jersey  Constitution:  "In 
case  of  the  •  •  •  resignation  •  •  • 
from  office  of  the  governor,  the  powers,  du- 
ties and  emoluments  of  the  office  shall  de- 
volve upon  the  president  of  the  Senate,  and 
in  case  of  his  *  •  •  resignation  •  •  • 
then  upon  the  spealcer  of  the  House  of  As- 
semblyv  for  the  time  being,  until  another 
governor  shall  be  elected  and  qualified." 
The  court,  in  ruling,  said:  "In  my  Judgment, 
the  framers  of  tlie  Constitution  meant  sim- 
ply what  they  said — that  In  case  the  govern- 
or resigned  the  president  of  the  Senate,  as 
such,  should  have  the  powers  and  perform 
the  duties  of  the  office.  Foster  M.  Vorhees 
did  not  become  governor  upon  the  resigna- 
tion of  Governor  Griggs.  He  still  continued 
to  be  a  senator  and  president  of  the  Senate. 
He  could  'not  resign  the  office  of  governor, 
which  be  never  held.  When  he  resigned  and 
vacated  the  office  of  senator,  he  ceased  to  be 
president  of  the  Senate,  and  could  no  longer 
exercise  the  functions  pertaining  to  the  ex- 
ecutive department.  Therefore  upon  his  res- 
ignation as  senator  the  powers,  duties,  and 
emoluments  of  the  office  devolved,  upon  Da- 
vid O.  Watlilns,  the  speaker  of  the  House 
of  Assembly.  He  Is  de  Jure  the  spealcer  of 
the  House,  and  of  right  as  such  speaker  ex- 
ercises the  executive  powers.  He  is  not 
governor  de  Jure  or  de  facto  in  the  constitu- 
tional sense  of  that  term."  On  page  110  of 
63  N.  J.  Law,  page  157  of  42  Atl.  (57  L.  R. 
A.  312)  the  court  further  said:  "It  [New 
Jersey  Constitution]  declares  that  the  pow- 
ers, duties  and  emoluments  of  the  office  (gov- 
ernor) shall  devolve  on  the  president  of  the 
Senate.  It  does  not  confer  upon  him  the  ti- 
tle of  the  office.  The  president  of  the  Sen- 
ate exercises  the  powers  of  the  governor; 


the  president  of  the  Senate  performs  the  du- 
ties of  the  governor;  the  president  of  the 
Senate  receives  the  emoluments  of  that  of- 
fice. He  is  still  president  of  the  Senate,  with 
the  added  duties  required  of  the  chief  ex- 
e-.-utive  of  the  state  imposed  upon  him. 
There  is  no  language  in  the  Constitution 
from  which  it  can  be  reasonably  Inferred 
that  his  office  of  president  of  the  Senate 
was  to  be  vacated.  He  retains  his  office  of 
senator;  and  as  president  of  the  Senate,  and 
not  as  governor,  he  exercises  the  added  pow- 
ers, and  performs  the  superimposed  duties." 
The  following  cases  are  of  service  in  con- 
struing the  language  under  consideration: 
"then  the  president  pro  tempore  shall  per- 
form the  dutes  of  the  lieutenant  governor, 
until  the  vacancy  is  ffiled  or  the  disability 
rehaoved."  Section  13,  supra.  Carr  v.  Wil- 
son (W.  Va.)  9  S.  E.  31-33,  8  L.  R.  A.  64; 
Tleman  v.  Haw,  49  Iowa,  315;  State  v.  Byrne 
(Wis.)  73  N.  W.  321.  Such  rulings  upon  simi- 
lar provisions  to  some  extent  support  the 
conclusion  reached  in  State  v.  Heller,  supra. 
See,  also,  14  A.  &  E.  Ency.  of  Law  (2d  Ed.) 
1108.  The  principle  of  corporate  law,  which 
in  efTect  declares  that  the  right  to  hold  a 
given  corporate  office  is  dependent  upon  a 
continued  ownership  of  corporate  stock — 
Oudln  V.  Conlan  (Wash.)  75  Pac.  798— by 
analogy  lends  strength  to  the  conclusion  in 
State  V.  Heller.  We  conclude  that  respond- 
ent did  not  become  Lieutenant  Governor  de 
Jure  by  the  duties  of  governor  devolving  upon 
Lieut.  Gov.  McDonald  through  the  resigna- 
tion of  Gov.  Peabody,  and  that  by  the  elec- 
tion of  relator  as  president  pro  tem.,  respond- 
ent, being  no  longer  president  pro  tem.,  lost 
his  right  to  perform  the  duties  of  lieutenant 
governor,  and  relator  by  such  election  became 
entitled  to  perform  the  duties  of  such  office. 

2.  As  contra  the  conclusion  we  have  reach- 
ed respondent  has  cited  Merriman  v.  Clinch, 
6  Blatchf.  6,  Fed.  Cas.  No.  9,460;  People 
ex  rei.  Church  v.  Hopkins,  55  N.  Y.  74;  Chat- 
terton  v.  Grant  (Wyo.)  73  Pac.  470;  Chad- 
wick  V.  Earhart,  11  Or.  389,  4  Pac.  1180.  In 
Merriman  v.  Clinch,  King,  while  holding  the 
office  of  collector  of  customs,  appointed 
Clinch  as  his  deputy.  King  died,  and  Clinch 
for  some  time  thereafter,  under  his  appoint- 
ment by  King,  and  as  authorized  by  the 
statute,  performed  the  duties  of  the  office  of 
collector.  The  administrator  of  King  sued 
to  recover  of  Clinch  the  fees  and  salary  of 
the  office  of  collector  of  customs,  which  had 
come  into  his  hands  as  deputy  collector  after 
the  death  of  King  and  before  his  successor 
was  appointed.  The  court  held  that  the  ad- 
mlnisti-ator  had  no  claim  upon  the  fees  and 
salary  of  the  office  of  collector  accruing  after 
the  death  of  King.  In  Church  v.  Hopkins, 
Miller,  superintendent  of  the  Insurance  de- 
partment of  the  state  of  New  York,  resigned 
before  the  expiration  of  his  term.  Church 
had  been  appointed  by  Miller  deputy  su- 
perintendent, and  was  such  at  the  time  of  his 
resignation.    Church,  uu^fig^^  ^^pJ)£i^^tl)Mq^^ 
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as  d^uty,  and  as  authorized  by  statnte,  per- 
formed all  tbe  duties  of  superintendent  He 
sued  to  recover  tbe  salary  as  superintendent 
during  the  time  he  acted  as  such.  Tbe  court 
held  him  entitled  to  recover.  In  State  ex  rel. 
Cbatterton  v.  Grant,  Chatterton,  secretary 
of  state  of  Wyoming,  became  acting  gov- 
ernor Of  that  state  on  tbe  death  of  tbe  Gov- 
ernor. He  continued  also  to  perform  tbe 
duties  of  secretary  of  state.  He  sued  to  re- 
cover salary  as  secretary  of  state  and  gov- 
ernor. He  was  permitted  to  recover.  In 
Chadwick  v.  Earbart,  Grover  resigned  as 
governor  befdre  tbe  expiration  of  bis  term 
of  office^  Chadwick,  secretary  of  state  for 
the  same  term,  qualified  as  governor,  and 
discharged  the  duties  of  that  oiflce  and  sec- 
retary of  state  until  tbe  expiration  of  the 
term  for  which  be  bad  been  elected  secretary 
of  state,  and  the  duties  of  governor  for  two 
days  after  the  exiih-ation  of  bis  term  as 
secretary  of  state.  A  new  governor  and  sec- 
retary of  state  had  been  elected.  Tbe  sec- 
retary of  state  qualified,  but  exactly  when 
■  does  not  appear,  and  the  new  governor  fail- 
ed to  qualify  during  the  first  two  days  of 
bis  term,  and  during  which  time  Chadwick, 
although  bis  term  as  secretary  of  state  bad 
expired,  continued  to  perform  tbe  duties  of 
governor.  Cbadwlck  sued  to  recover  tbe  sal- 
ary of  governor  for  the  entire  time  of  bis  serv- 
ice as  such.  Including  the  two  days  after  the 
expiration  of  bis  term  as  secretary  of  state. 
The  court  held  him  entitled  to  recover.  The 
Constitution  of  Oregon  involved  in  tbe  deci- 
sion was  that  In  tbe  case  of  tbe  removal  of  tbe 
governor  from  oflSce  or  "of  his  •  •  •  resig- 
nation *  •  •  the  same  sball  devolve  on  the 
secretary  of  state."  Tbe  conclusion  of  tbe 
court  that  Chadwick  was  entitled  to  recover 
for  the  time  he  performed  the  duties  of  gov- 
ernor before  the  expiration  of  bis  term  as 
secretary  of  state  is  npt  In  j»}nflict  with  our 
ruling  here.  Tbe  part  of  the  decision  hold- 
ing that  he  was  entitled  to  recover  tbe  sal- 
ary of  governor  for  the  two  days  after  tbe 
expiration  of  bis  term  of  office  as  secretary 
of  state  is  against  our  conclusion  here.  Tbe 
weight  of  the  decision  upon  the  latter  point 
is  to  some  extent  Impaired  by  the  fact  that 
the  question  received  no  attention  In  the 
brief  of  counsel  for  Chadwick,  and  but  slight 
mention  In  the  brief  of  adverse  counsel.  We 
decline,  however,  to  follow  this  case  as  to 
tbe  latter  point  decided  therein  for  the  rea- 
sons given  in  the  earlier  part  of  this  opinion. 
3.  1  Mills'  Ann.  St.  §  1767,  provides: 
"Whenever  by  tbe  Impeachment  of  the  gov- 
ernor, bis  removal  from  office,  death  or  res- 
ignation, or  absence  from  the  state,  tbe  pow- 
ers and  duties  of  bis  office  sball  devolve 
upon  the  lieutenant  governor,  tbe  salary  of 
the  governor  sball  cease,  and  the  same  shall 
be  received  by  the  lieutenant  governor,  as 
a  full  compensation  for  bis  services  until 
such  disability  shall  cease;  and  during  tbe 
time  that  tbe  lieutenant  governor  shall  act 
as  governor  tbe  duties  and  powers  of  tbe 


lieutenant  governor  shall  devolT*  upon  the 
president  of  the  Senate  pro  tem.,  wbo  shall 
receive  the  salary  of  the  lieutenant  governor 
during  such  term  of  service."  This  statute 
enacted  shortly  after  the  adoption  of  the 
Constitution,  respondent  says,  should  be 
availed  of  in  construing  sections  of  tbe  Con- 
stitution under  consideration,  and.  If  so 
availed  of,  shows  by  tbe  use  of  tbe  words 
"duties  and  powers  of  lieutenant  governor 
sball  devolve  upon  the  president  of  tbe  Sen- 
ate pro  tem.,"  that  It  was  the  intention  of  tbe 
framers  of  tbe  Constitution  that  the  presi- 
dent pro  tem.  should  become  de  Jure  lieuten- 
ant g^>vernor.  Such  words  are  not  so  con- 
strued. Tbe  Constitution  of  Nevada  pro- 
vides that  when  a  vacancy  occurs  In  the 
office  of  governor  through  any  one  of  certain 
contingencies,  "tbe  powers  and  the  duties 
of  tbe  office  shall  devolve  upon  the  lieuten- 
ant governor  for  tbe  residue  of  tbe  term,  or 
until  the  disability  shall .  cease."  In  State 
V.  Sadler,  23  Nev.  856,  47  Pac.  450,  in  con- 
struing this  provision,  the  court  said:  "If  a 
vacancy  occurs  in  the  office  of  governor, 
the  powers  and  duties  of  the  office  devolve 
upon  the  lieutenant  governor.  But  there  Is 
no  vacancy  created  thereby  in  the  office  of 
lieutenant  governor.  The  officer  remains 
lieutenant  governor,  but  Invested  with  "the 
powws  and  duties  of  governor."  The  provi- 
sions of  the  California  Constitution  are  iden- 
tical In  terms  with  those  of  Nevada,  and  in 
People  T.  Budd,'  114  Cal.  168,  46  Pac.  1060, 
84  li.  B.  A.  46,  the  court  said:  "Under  such 
circumstances  it  would  hardly  be  contended 
that  when  tbe  powers  and  duties  of  tbe  gov- 
ernor devolved  upon  the  lieutenant  governor 
the  latter  thereby  becomes  governor,  and  can 
appoint  a  lieutenant  governor.  Nor  do  I 
think  It  would  be  contended  that  when  the 
president  pro  tem.  of  the  Senate  acts  as 
governor  be  can  appoint  a  person  to  fill  tbe 
vacancy  in  tbe  office  of  the  lieutenant  gov- 
ernor. If  he  could,  he  would  then  appoint 
himself  «ut  of  office,  and  it  wonld  be  his  duty 
to  do  so."  See,  also,  State  v.  McBride 
(Wash.)  70  Pac.  26;  State  v.  Stearns  (Minn.) 
75  N.  W.  211.  Tbe  statute  does  not.  we 
think,  enlarge  the  language  of  tbe  Constitu- 
tion, except  as  it  provides  for  payment  of 
the  salary  of  tbe  lieutenant  governor  to  tbe 
president  pro  tem.;  but,  even  if  the  language 
so  used  has  the  contended  effect,  it  would 
not  control  what  appears  to  us  to  be  tbe 
clear  meaning  of  the  terms  used  in  tbe  Con- 
stitution. 

4.  It  is  contended  that  by  certain  acta  offi- 
cers of  the  executive  department  of  the  state 
government  recognized  respondent  as  lieuten- 
ant governor,  and  that  this  should  have 
weight  in  construing  tbe  constitutional  pro- 
visions in  question.  If  there  were  the  acts 
of  recognition  relied  on  in  a  doubtful  ques- 
tion of  construction,  they  should  be  consid- 
ered, but  not  to  control  the  plain  terms  of  the 
Constitution. 

6.  It  is   further □pil^^e^J^jdlj.wrtalB 
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acts  of  the  relator,  whereby  it  Is  said  he  im- 
pliedly recognized  respondent  as  lieutenant 
governor,  should  estop  liiin  from  making  the 
contention  he  here  presses.  No  act  of  the 
relator  could  compel  us  to  declare  respondent 
lieutenant  governor  de  jure  when  under  the 
Constitution  he  is  not  so. 

Judgment  will  be  entered  enjoining  re- 
spondent from  performing  the  duties  of  lieu- 
tenant governor  of  this  state,  and  declaring 
relator  entitled,  as  president  pro  tem.  of  the 
Senate,  to  perform  such  duties. 


(28  Nev.  280) 
BELL  ct  al.  v.  FIRST  JUDICIAL  DIS- 
TRICT COURT  et  al.     No.  1,680. 

(Sdpreme  Court  of  Nevada.    Aug.  3,  1905.) 

1.  OFFrCBRS  —  Malpeasance  —  Removai,  — 
Statutes  —  Constitutionality — Prohibi- 
tion. 

Where  petitioners  were  sought  to  be  re- 
moved from  office  for  malfeasance,  under  Comp. 
Laws,  S{  1G42-1(H.5,  authorizing  the  filing  of  a 
complaint  by  a  private  complainant,  the  hear- 
ing of  the  matter  by  summary  proceedings,  and 
declaring  that,  if  an  appeal  is  taken  from  an 
order  of  removal,  the  officer  removed  shall  not 
occupy  the  office  pending  appeal,  and  it  was 
claimed  that  such  sections  were  unconstitution- 
al, petitioners'  remedy  by  apiwai  was  not  ade- 
quate, and  they  were  therefore  entitled  to  a  de- 
termination of  the  constitutionality  of  the  stat- 
ute on  writ  of  prohibition  to  restrain  the  fur- 
ther prosecution  of  the  removal  proceedings 
against  them. 

2.  Same— Title  of  Act— Scope. 

Act  March  12.  3873,  p.  209,  c.  121,  §j|  59- 
«2  (Comp.  Laws.  58  1642-3045).  is  entitled  "An 
act  relating  to  elections,"  but  provides  that,  in 
case  any  officer  shall  be  guilty  of  malfeasance, 
»he  may  be  removed  by  summary  proceedings  on 
complaint  of  a  private  prosecutor,  whereupon 
his  successor  shall  be  appointed,  and,  in  case 
an  appeal  shall  be  taken,  the  officer  removed 
shall  not  exercise  the  rights  of  his  office  pend- 
ing the  appeal.  Held,  that  since  the  trial  of 
an  officer  after  his  election  for  malfeasance  in 
office,  his  removal,  and  the  appointment  of  his 
successor,  has  no  proper  connection  with  the 
subject  of  elections,  such  sections  were  in  vio- 
lation of  Const,  art.  4,  8  17,  requiring  each  law 
to  embrace  but  one  subject  and  matter  properly 
connected  therewith,  briefly  expressed,  in  the 
title. 

Prohibition,  on  petition  of  William  Bell 
and  others,  against  the  district  court  of  the 
First  judicial  district.  In  and  for  the  county 
of  Esmeralda,  and  Hon.  M.  A.  Murphy, 
Judge  thereof.    Writ  allowed. 

P."  M.  Bowler,  Jr.,  for  petitioners.  Geo. 
S.  Green, 'for  respondents. 

NORCROSS,  J.  This  is  an  original  pro- 
ceeding to  obtain  a  writ  of  prohibition  re- 
straining and  prohibiting  respondent,  the 
district  court  above  named,  and  Hon.  M.  A. 
Murphy,  Judge  thereof,  from  further  pro- 
ceeding, other  than  to  make  an  order  of  dis- 
missal, in  a  certain  action  in  said  court  pend- 
ing, entitled  "A.  Summerfleld,  Complainant, 
▼.  William  Bell,  J.  B.  Davidson,  and  James 
Russell,  Defendants.  Accusation."  The  is- 
suance of  the  writ  is  demanded  upon  the 


grounds,  first,  "that  said  court  has  no  Juris- 
diction of  the  parties,  or  the  subject  of  said 
action;"  second,  "that  said  court  has  no  ju- 
risdiction of  the  parties,  or  of  the  subject  of 
said  action  in  the  manner  and  form  therein 
assumed  to  be  exercised  by  said  court." 

The  defendants  in  said  action,  petitioners 
herein,  are  regularly  elected,  qualified,  and 
acting  officers  of  the  said  county  of  iis- 
meralda  as  follows:  The  said  William  Bell 
and  James  Russell  are  the  Justice  of  the 
peace  and  constable,  respectively,  of  Gold- 
field  township,  and  the  said  J.  £.  Davidson 
is  the  district  attorney  of  the  county.  The 
action  sought  to  be  prohibited  by  this  pro- 
ceeding was  instituted  by  the  complainant, 
A.  Snmmerfield,  a  citizen  and  taxpayer  of 
said  county,  for  the  purpose  of  removing 
said  petitioners  from  office  for  alleged  mal- 
feasance. The  proceeding  was  brought  un-  . 
der  the  provisions  of  sections  59  to  62  of  an 
act  entitled'  "An  act  relating  to  elections," 
approved  March  12,  1873  (La^vs  1873,  p.  209, 
c.  121;  Comp.  Laws,  §§  1642-1645),  which 
sections  read  as  follows: 

"Sec.  59.  If  any  person  now  holding  or 
who  shall  hereafter  hold  any  office  In  this 
state,  who  shall  refuse  or  neglect  to  perform 
any  official  act  in  the  manner  and  form  as 
now  prescribed  by  law,  or  who  shall  be 
guilty  of  any  malpractice  or  malfeasance  In 
office,  shall  be  removed  therefrom  as  herein 
prescribed. 

"Sec.  60.  Whenever  any  complaint  In  writ- 
ing, duly  verified  by  the  oath  of  any  com- 
plainant, shall  be  presented  to  the  district 
court,  alleging  that  any  officer  within  the 
jurisdiction  of  said  court  has  been  guilty  of 
charging  and  collecting  any  illegal  fees  for 
services  rendered  or  to  be  rendered  in  his 
office,  or  has  refused  or  neglected  to  perform 
the  official  duties  pertaining  to  his  office  as 
prescribed  by  law,  or  has  been  guilty  of' any 
malpractice  or  malfeasance  In  office,  it  shall 
be  the  duty  of  the  court  to  cite  the  party 
charged  to  appear  before  him  on  a  certain 
day,  not  more  tlian  ten  nor  less  than  five 
,  days  from  the  time  when  said  complaint 
shall  be  presented,  and  on  that  day,  or  some 
subsequent  day  not  more  than  twenty  days 
from  that  on  which  said  complaint  is  pre- 
sented, shall  proceed  to  hear,  in  a  summary 
manner,  the  complaint  and  evidence  ofTered 
by  the  party  complained  of,  and  if,  on  such 
hearing.  It  shall  appear  that  the  charge  or 
charges  of  said  complaint  are  sustained,  the 
court  shall  enter  'a  decree  that  said  party 
complained  of  shall  bd  deprived  of  his  office, 
and  shall  enter  a  Judgment  for  five  hundred 
dollars  in  favor  of  the  complainant  and  such 
costs  as  are  allowed  in  civil  cases. 

"Sec.  61.  -It  shall  be  the  duty  of  the  clerk 
of  the  court  in  which  such  proceedings  are 
had  to  transmit,  within  three  days  thereaft- 
er, to  the  Governor  of  the  state,  or  board  of 
county  commissioners  (as  the  case  may  be) 
of  the  proper  county,  a  copy  of  any  decree!^ 
or  Judgment  declaring  any  officer  deprlved'^^ 


876 


81  PACIFIC  RBPORTER. 


(Nev. 


of  any  office  under  this  act;  and  It  shall  be 
the  duty  of  the  GoTemor  or  such  board  of 
county  commissioners  (as  the  case  may  be) 
to  appoint  some  person  to  fill  said  office  un- 
til  a  successor  shall  be  selected  or  appointed 
and  qualified;  and  it  shall  be  the  duty  of  the 
person  so  appointed  to  give  such  bond  and 
security  as  are  prescribed  by  law  and  i>er- 
tainlng  to  such  office. 

"Sec.  62.  In  case  Judgment  of  the  district 
court,  as  herein  provided,  shall  be  against 
the  officer  complained  of,  and  an  appeal  tak- 
en from  the  judgment  so  rendered,  the  offi- 
cer so  appealing  shall  not  hold  the  office 
during  the  pending  of  such  appeal;  but  such 
office  shall  be  filled  as  Id  case  of  a  vacancy." 

It  is  contended  by  petitioners  that  the 
foregoing  sections  of  the  act,  under  ■which 
the  said  proceedings  were  Instituted,  are  vio- 
lative of  the  state  Constitution,  and  hence 
void,  and  that  therefore  the  court  had  no  Ju- 
risdiction in  the  premises.  Upon  the  other 
hand,  counsel  for  respondent  takes  the  posi- 
tion that  prohibition  is  not  an  appropriate 
remedy  to  determine  the  constitutionality  of 
an  act  or  provisions  thereof,  and  that  there- 
fore this  proceeding  should  be  dismissed, 
without  passing  upon  the  merits  of  the  legal 
questions  presented.  Unquestionably  this 
proceeding  would  be  Improper,  if  petitioners 
have  a  plain,  speedy,  and  adequate  remedy 
in  the  ordinary  course  of  law;  but  no  au- 
thorities are  cited  by  counsel  that  go  so  far 
as  to  bold  that  an  appellate  court  will  refuse 
to  grant  relief  by  prohibition  simply  because 
to  do  so  would  necessitate  the  passing  upon 
a  constitutional  question.  In  the  case  of 
Walcott  V.  Wells,  21  Nev.  51,  24  Pac.  367,  9 
L.  R.  A.  59,  37  Am.  St.  Rep.  478,  which  was 
a  proceeding  in  prohibition.  It  is  manifest 
from  the  majority  ox>Iuion  of  the  court  that 
a  constitutional  question  would  have  been 
passed  upon  if  necessary  to  a  determination 
of  the  case,  while  the  dissenting  opinion  of 
Belknap,  J.,  was  predicated  upon  his  view  of 
the  unconstitutionality  of  the  act  therein 
brought  in  question.  The  case  of  Ex  parte 
Roundtree, .  51  Ala.  42,  referred  to  In  the 
Walcott  v.  Wells  Case,  supra,  was  a  pro- 
ceeding wherein  a  writ  of  prohibition  was 
issued  to  the  Judge  of  the  Fourth  Judicial 
circuit  of  Alabama  to  prohibit  him  from  pro- 
ceeding in  a  case  in  the  law  and  equity 
court  of  Morgan  county;  the  issuance  of  the 
writ  being  based  upon  the  unconstitution- 
ality of  the  act  creating  the  court  Among 
other  cases  in  which  the  constitutionality  of 
statutes  have  been  passed  upon  in  proceed- 
ings in  prohibition  may  be  cited  the  follow- 
ing: Levy  V.  Superior  Court,  105  Cal.  600, 
38  Pac.  965,  29  L.  R.  A.  811;  Connecticut 
River  R.  Co.  v.  Franklin  Co.,  127  Mass.  50, 
34  Am.  Rep.  338;  Mclnerney  v.  Denver,  17 
Colo.  302,  29  Pac.  516;  Sweet  v.  Huibert,  51 
Barb.  (N.  Y.)  312.  In  the  case  of  Walcott 
V.  Wells,  supra,  this  court  said:  "The  writ 
of  prohibition  Is  an  extraordinary  remedy, 
and  should  be  issued -only  in  cases  of  ex- 


treme necessity.  Before  it  should  issue,  It 
must  appear  that  the  petitioner  has  applied 
to  the  inferior  tribunal  for  relief.  The  ob- 
ject of  the  writ  Is  to  restrain  inferior  courts 
from  acting  without  authority  of  law  In 
cases  where  wrong,  damage,  and  injustice 
are  likely  to  follow  from  such  action.  It 
does  not  He  for  grievances  which  may  be 
redressed.  In  the  ordinary  course  of  Judicial 
proceedings,  by  appeal.  It  is  not  a  writ  of 
right,  but  one  of  sound  Judicial  discretion,  to 
be  Issued  or  refused  according  to  tbe  facts 
and  circumstances  of  each  particular  case. 
Like  all  other  prerogative  writs,  it  Is  to  be 
used  with,  caution  and  forbearance,  for  the 
furtherance  of  Justice,  and  securing  order 
and  regnilarity  In  Judicial  proceedings  m 
cases  where  none  of  the  ordinary  remedies 
provided  by  law  are  applicable.  The  writ 
should  not  be  granted,  except  In  cases  of 
usurpation  or  abuse- of  power,  and  not' then, 
unless  the  other  remedies  provided  by  law 
are  Inadequate  to  afford  full  relief.  If  the 
inferior  court  has  Jurisdiction  of  tbe  sub- 
ject-matter of  the  controversy,  and  only  errs 
In  the  exercise  of  its  Jurisdiction,  this  will 
not  Justify  a  resort  to  the  extraordinary 
remedy  by  prohibition." 

It  appears  from  the  petition  herein  that  pe- 
titioners applied  to  the  lower  court  for  re- 
lief, and  that  the  questions  herein  presented 
were  arged  upon  that  court  upon  motions  to 
quash  and  to  dismiss  the  proceedings.  If  tbe 
proceedings  in  the  lower  court  would  be  void 
because  of  the  unconstitutionality  of  the  sec- 
tions of  the  act  under  which  it  is  Instituted. 
I  think  it  is  a  case  for  the  proper  interference 
of  this  court  by  prohibition,  unless  It  appear 
that  there  Is  another  plain,  speedy,  and  ade- 
quate remedy.  If  decision  is  rendered 
against  petitioners  In  tbe  proceeding  In  tbe 
lower  court,  a  decree  is  entered  removing 
them  from  office,  and  Judgment  for  $500. in 
favor  of  tbe  complainant  may  be  Imposed,  as 
well  as  costs,  as  In  civil  cases.  If  appeal  is 
taken  from  such  Judgment,  no  matter  how 
meritorious  tbe  appeal  may  be,  there  Is  no 
way  by  which  the  judgment,  at  least  so  far 
as  tbe  decree  of  removal  is  concerned,  may  be 
stayed  pending  tbe  a[^>eal;  for  the  statute 
particularly  provides  that  sin  appellant  "shall 
not  bold  tbe  office  during  the  pending  of  such 
appeal."  Petitioners  are  charged  with  gross 
misconduct — acts  which  are  cognizable  as 
crimes  and  punishable  as  such ;  in  fact,  mal- 
feasance in  office  itself  has  all  the  attributes 
of  crime.  These  accusations,  grave  as  they 
are,  are  not,  under  the  sections  quoted,  re- 
quired to  be  made  under  the  solemnity  of  an 
Investigation  of  a  grand  Jury  and  presented 
by  a  body  of  that  character,  but  may  rest 
upon  the  accusation  of  "any  complainant." 
After  summary  hearing  and  a  Judgment  and 
decree  which  may  impose  a  great  financial 
hardship,  the  accused  is  deprived  of  holding 
office  and  of  receiving  Its  emoluments  pend- 
ing the  appeal,  and  the  duties  of  tbe  office 
are  performed  and  the  salary  enjoyed  by  an- 
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oth»  person  appointed  as  In  tbe  act  provid- 
ed. Not  only  this,  bat  in  a  case  like  that 
of  the  district  attorney,  his  appointed  suc- 
cessor may  become  bis  legal  prosecutor.  If 
tbe  entire  proceedings  are  witbout  antborlty 
in  law,  and  void  because  of  tbe  unconsti- 
tutionality of  the  sections  of  the  act  provid- 
ing for  this  mode  of  procedure,  certainly  the 
remedy  to  be  obtained  by  tbe  slow  process 
of  appeal,  which  could  only  follow  a  vain, 
fruitless,  and  perhaps  expensive,  trial,  could 
not  be  considered,  an  adequate  remedy.  But 
more  injurious  to  the  defendant  than  loss 
of  office  and  money  would  be  tbe  obloquy 
fastened  upon  him  by  such  a  decree,  which 
an  appeal  in  such  a  case  could  not  remedy. 
It  is  bard  to  conceive  of  a  greater  legal 
wrong  which  might  be  imposed  upon  a  per- 
son charged  with  a  grave  and  serious  offense 
than  to  compel  him  to  undergo  trial  by  a 
court  or  under  a  procedure  wholly  void  in 
law.  Even  if  guilty,  his  conviction  would  not 
be  a  bar  to  further  trial  before  a  competent 
court  and  under  a  lawful  proceeding.  If  in- 
nocent, he  would  be  subject  to  possible  con- 
viction, against  which  he  never  could  ob- 
tain adequate  relief;  for,  If  the  lower  court 
had  no  jurisdiction  to  consider  the  merits 
of  the  case,  the  appellate  court  would  not, 
and  all  that  could  properly  be  accomplished 
by  an  appeal  in  such  a  case  would  be  a  dis- 
missal of  the  cause,  with  no  opportunity  for 
a  new  trial,  or  a  further  chance  to  overcome 
the  effect  of  the  wrongful  conviction.  For 
cases  of  this  character,  no  other  remedy  could 
be  adequate,  and  reason  and  Justice  dictate 
tbe  restraining  of  such  a  trial  by  writ  of 
prohibition.  Bruner  v.  Superior  Court,  02 
Cal.  267,  28  Pac.  841;  People  v.  Spiers,  4 
Utah,  305,  IQ  Pac.  600,  11  Pac.  509. 

Are  the  sections  of  the  "act  relating  to  elec- 
tions" under  which  the  proceeding  was  in- 
stituted unconstitutional?  It  is  urged  by 
counsel  for  petitioners  that  they  are  in  sev- 
eral particulars,  and  the  following  specifica- 
tions are  made  wherein  the  organic  act  of 
the  state  is  declared  to  be  violated:  The 
subject  of  the  sections  in  question  is  not  men- 
tioned in  tbe  title  of  tbe  act,  and  has  no 
proper  connection  with  the  subject  that  is 
mentioned,  "elections,"  but,  upon  the  contra- 
ry, is  foreign  thereto,  in  violation  of  article 
4,  I  17 ;  that  the  proceeding,  in  reality  being 
a  prosecution  criminal  in  its  nature,  can  only 
be  prosecuted  in  tbe  name  of  and  by  the  au- 
thority of  the  state,  and  the  authorization  of 
a  prosecution  in  the  name  of  an  individual  is 
violative  of  article  6,  I  IS ;  thfit  the  author- 
izing of  such  a  proceeding  otherwise  than 
upon  presentment  or  indictment  of  a  grand 
Jury  is  violative  of  article  1,  S  8;  that  the 
provision  requiring  a  summary  proceeding 
deprives  the  accused  of  the  right  of  trial  by 
Jury,  In  violation  of  article  1,  §  3. 

All  of  the  constitutional  questions  specified 
have  been  very  ably  presented  by  counsel, 
but  I  shall  only  discuss  the  first  mentioned, 
for  I  deem  it  clearly  decisive  of  the  case, 


making  it  imnecessary  to  pass  upon  the  oth- 
er Interesting  questions  submitted.  The  pur- 
pose of  section  17  of  article  4  of  the  state 
Constitution,  which  provides  that  "each  law 
enacted  by  the  Legislature  shall  embrace  but 
one  subject,  and  matter  properly  connected 
therewith,  which  subject  shall  be  briefly  ex- 
pressed In  tbe  title,"  etc.,  has  been  so  fre- 
quently considered  by  this  court  and  so  well 
settled  that  It  would  accomplish  no  useful 
purpose  to  enter  upon  a  further  discussion  of 
a  matter  so  thoroughly  covered  by  former 
opinions.  As  was  said  in  tbe  case  of  State 
V.  Stone,  24  Nev.  310,  53  Pac.  407,  "that  a 
compliance  with  this  provision  of  tbe  Consti- 
tution is  essential  to  the  validity  of  every 
law  enacted  by  the  Legislature  has  been  so 
often  decided  by  this  court  that  it  is  not 
worth  while  to  cite  tbe  cases."  The  subject 
of  the  act  in  question  is  "elections."  Its  pur- 
pose and  object  Is  tbe  orderly  electing  of 
public  officials  by  tbe  qualified  voters  of  the 
state.  The  trial  of  iin  officer,  after  he  has 
been  so  elected,  for  malfeasance  in  office,  bis 
removal,  and  the  appointment  of  his  suc- 
cessor because  of  such  removal,  has  no  prop- 
er connection  whatever  with  the  subject  of 
elections.  But  counsel  for  respondent  says: 
"Sections  50  and  60  are  no  more  'incongruous' 
to  the  title  of  the  act  than  sections  52  to 
57,  inclusive,  and  they  have  been  tbe  settled 
law  of  this  state  for  many  years."  Sections 
52  to  57,  inclusive,  relate  to  contests  for 
members  of  tbe  Legislature.  A  comparison 
of  sections  50  to  62,  inclusive,  with  sections 
52  to  57,  Inclusive,  of  the  act  in  question, 
only  serves  to  show  more  clearly  tbe  distinc-  i 
tion  between  what  matters  have  a  proper 
connection  with  tlie  general  subject  of  the 
act  and  what  have  not  It  is  manifest  that 
tbe  purpose  of  an  election  contest  is  to  de- 
termine who  has  been  legally  elected  in  case 
of  controversy.  Such  contest  necessarily  re- 
lates to  tbe  election.  Its  ultimate  object  Is 
to  determine  which  of  the  contesting  par- 
ties has  been  duly  elected.  While  it  may 
result  in  determining  that  the  person  hold- 
ing the  office  has  not  been  elected  thereto  and 
should  be  ousted  therefrom,  and  tbal;^  the 
contestant,  or  person  for  whom  the  contest 
is  instituted,  should  be  invested  with  tbe  of- 
fice, such  ouster  upon  the  one  hand  and  In- 
vestiture upon  the  other  is  based  primarily 
upon  the-  true  result  of  the  election.  The 
removal  of  an  officer  for  malfeasance  in  office 
has  no  necessary  relationship  to  the  question 
of  bis  election.  Probably  in  the  great  ma- 
jority of  cases  the  malfeasance  in  office,  like 
the  malfeasance  charged  against  petitioners, 
has  not  even  tbe  remotest  relationship  to  the 
election  of  the  officer.  If  the  office  is  an 
elective  one.  the  election  at  which  the  offlc-er 
became  entitled  to  bold  tbe  office  is  a  thing 
of  the  past  before  the  malfeasance  is  com- 
mitted. An  officer  appointed  to  fill  a  va- 
cancy existing  In  an  elective  office  may  as 
readily  commit  a  malfeasance  In  office  as  he 
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BO  an  officer  holding  an  office  tbat  Is  only  ap- 
pointire  may  be  Just  as  liable  to  commit  such 
an  offense.  The  obje<;t  of  legislation  like 
that  attempted  to  be  accomplished  by  the 
sections  of  the  "Act  relating  to  elections," 
herein  in  question,  Is/  to  protect  the  public 
from  corrupt  and  neglectful  officials  by  re- 
moving tbem  from  office.  Thurston  v.  Clark, 
107  Cal.  288,  40  Pac.  435 ;  Pouting  v.  Isaman 
(Idaho)  62  Pac.  680.  Tbat  this  purpose  has 
no  proper  relationship  to  that  of  elections,  is 
too  clearly  manifest  to  require  any  extended 
discussion. 

Counsel  for  respondent  argues,  however, 
that  by  reason  of  the  provisions  of  section  4 
of  article  7  of  the  state  Constitution,  the 
Legislature  has  power  to  enact  legislation 
for  removal  of  officers  guilty  of  malfeasance 
or  nonfeasance  in  office  in  whatever  manner 
it  sees  fit,  and  that  therefore  the  sections  of 
the  "act  relating  to  elections,"  herein  in 
question,  having  been  enacted  in  pursuan^ce 
of  this  provision  of  the  Constitution,  are  val- 
id. The  constitutional  provision  referred  to 
is  as  follows:  "Provision  shall  be  made  by 
law  for  the  removal  from  office  of  any  civil 
officer,  other  than  those  in  this  article  pre- 
viously specified,  for  malfeasance  or  non- 
feasance in  the  performance  of  his  duties." 
While  the  framers  of  the  Constitution  rec- 
ognized the  importance  of  specifying  In  the 
organic  law  of  the  state  a  provision  requir- 
ing the  Legislature  to  enact  laws  for  the  re- 
moval of  all  officers  guilty  of  malfeasance  or 
nonfeasance  in  office,  other  than  those  whose 
removal  was  specified  in  the  Constitution  to 
be  accomplished  by  impeachment,  it  was 
never  intended  that  such  law  or  laws  could 
be  enacted  differently  from  the  method  pre- 
scribed for  the  enactment  of  laws  generally. 
Under  the  constitutional  provision  mentioh- 
ed,  the  Legislature  is  free  to  provide  what- 
ever proceedings  for  the  removal  of  guilty 
public  officers  it  deems  most  advantageous 
for  the  public  good,  so  long  {is  it  does  not  in 
such  enactment  violate  other  constitutional 
provisions.  There  is  nothing  In  the  Consti- 
tution itself  indicating  any  other  purpose, 
and  reason  does  not  dictate  why  there  should 
be  any  exception  in  the  case  of  this  character 
of  a  law. 

While  the  conclusion  reached  Is  that  the 
sections  of  the  act  under  which  tlie  proceed- 
ings sought  to  be  prohibited  were  instituted 
relate  to  a  subject  foreign  to  that  expressed 
in  the  title  of  the  act  in  which  they  are 
found,  and  that  hence  they  are  void,  it  is 
proper  to  note  that  the  effect  of  this  decision 
is  not  to  hold  invalid  all  provisions  of  law 
enacted  for  the  trial  of  those  charged  with, 
and  the  punishment  of  those  found  guilty  of, 
malfeasance  or  nonfeasance  in  office.  Some 
of  the  acts  relating  to  particular  county  of- 
ficers contain  provisions  for  the  indictment 
and  removal  from  office  of  the  official  who 
may  be  found  guilty  of  a  misdemeanor  in  of- 
fice. State  V.  Borowsky,  11  Xev.  110.  The 
act   relating    to    officers    generally   contains 


many  provisions  definitive  of  offenses  there- 
under and  providing  punishments  therefor. 
The  general  criminal  practice  act  of  -this 
state  provides  in  Its  first  section  tbat  "a 
crime  or  public  offense  is  en  act  or  omission 
forbidden  by  law,  and  to  which  is  annex- 
ed on  conviction :  •  •  •  Hy)nrth.  Removal 
from  office."  Comp.  Laws,  {  3986.  Section 
63  of  the  act  last  mentioned  provides  that 
"an  accusation  in  writing  against  any  dis- 
trict, county  or  township  officer,  for  willful 
or  corrupt  misconduct  in  office,  may  be  pre- 
sented by  the  grand  Jury  of  the  county  for 
which  the  officer  accused  is  elected  or  ap- 
pointed." The  sections  immediately  follow- 
ing (Comp.  Laws,  §§  4038-4051,  inclusive) 
provide  for  the  hearing  of  objections  to  the 
sufficiency  of  the  indictment,  for  a  trial  by 
jury,  for  judgment  upon  conviction  of  re- 
moval from  office,  and  the  right  of  appeal  to 
the  Supreme  Court  Should  these  various 
provisions  of  law  to  which  attention  has 
been  directed  be  deemed  Inadequate  by  the 
Legislature  to  provide  a  sufficient  remedy 
for  the  public  against  unworthy  or  corrupt 
officials,  additional  legislation  upon  the  sub- 
ject will  doubtless  be  enacted. 
The  writ  will  issue  as  prayed  for. 

FITZGERALD,  0.  J.,  and  TALBOTT,  J., 
concur. 


(IS  Wyo.  S13) 
TODD  et  aL  v.  PETERSON. 
(Supreme  Court  of  Wyoming.     Aug.  1,  1905.) 

1.  New  Tbialt— Filing  —  Motion  —  Time- 
Statutes— Mandatokt  Pbovisions. 

Rev.  St.  1899,  §  3748,  as  amended  by  Laws 
1901,  p.  69,  c.  66,  8  1,  requiring  a  motion  for 
new  trial  to  be  filed  within  10  days  after  the 
verdict  or  decision  is  rendered,  is  mandatory. 

[Ed.  Note. — For  cases  in  iraiDt,  see  vol.  37, 
Cent.  Dig.  New  Trial,  $§  2387249.] 

2.  Same— County. 

Where  it  was  stipulated  that  a  judge  might 
decide  a  cause  pending  in  J.  county  at  cham- 
bers in  S.  county,  in  the  same  judicial  district, 
and  tbat  the  judgment  should  be  sent  to  the 
clerk  of  the  court  in  J.  county,  and  by  bun  en- 
tered of  record,  the  same  as  ft  the  judge  was 
present  in  that  county,  etc.,  and,  after  judg- 
ment was  entered,  a  motion  for  new  trial  was 
filed  with  the  clerk  in  S.  county,  it  was  inef- 
fectual for  any  purpose. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  {  237.] 

3.  Same— Nunc  Pbo  Tunc  Ordeb. 

Where  a  motion  for  a  new  trial  was  not 
filed  with  the  clerk  of  the  proper  county  with- 
in the  time  required,  by  reason  of  the  mere  in- 
advertence of  ^defendant's  attorneys,  the  court 
bad  no  power  at  a  subsequent  term  to  enter  an 
order  directing  the  filing  of  the  motion  nunc 
pro  tunc. 

[Ed.   Note.— ^For  cases  in  point,  see  vol.  37, 
Cent  Dig.  New  Trial,  i  239.) 

4.  Same — Statutes — Construction. 

Rev.  St  1899,  I  3748,  as  amended  by 
Laws  1001,  p.  69,  c.  66,  §  1,  providing  that  a 
motion  for  new  trial  shall  be  filed  within  10 
days  after  the  verdict  or  decision,  unless  the 
party  is  unavoidably  prevented  from  filing  the 
same  within  such  time,  does  not  authorize  a 
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filing  after  the  time  required  has  expired,  wliere 
the  party's  failure  to  file  was  the  result  of'  mere 
inadvertence  of  his  attorney. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  §  244.] 

5.  Same— Necessity  op  Motion — Cases  Tbied 

By  Co  CRT. 

Rev.  St  1899,  §  3748,  as  amended  by  Laws 
1901,  p.  69,  c.  66,  tt  1,  provides  that  a  motion 
for  a  new  trial  shall  be  filed  within  10  days 
lifter  "the  verdict  or  decision  is  rendered,"  etc. ; 
and  Supreme  Court  rule  13  (26  Pac.  xii)  pro- 
vides that  nothing  which  could  have  been  prop- 
erly assigned  as  a  ground  for  a  new  trial  in  the 
trial  court  will  be  considered  on  appeal  unless 
it  shall  appear  that  the  same  was  properly  pre- 
.sented  to  the  trial  court  by  a  motion  for  a  new 
trial,  and  that  such  motion  was  overruled,  and 
an  exception  taken,  etc.  Ileld,  that  such  provi- 
sions applied  to  an  action  tried  to  the  court 
without  a  jur}-  and  hence,  in  the  absence  of  a 
motion  for  new  trial,  no  errors  assignable  as  a 
ground  therefor  in  such  action  were  reviewable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
C«nt.  Dig.  Appeal  and  Error*  |$  1662-1668.] 

Error  to  District  Court,  Jobnson  County; 
Joseph  L.  Stotts,  .Tudge. 

Action  by  John  H.  Peterson,  as  adminis- 
trator of  the  estate  of  John  W.  Peterson,  de- 
ceased, against  Hilda  Todd  and  another. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendants bring  error.  On  motion  to  strike 
tbe  bill  of  exceptions  and  dismiss.    Oranted. 

William  B.  Sweeney,  for  plaintiffs  in  er- 
ror. E.  E.  Enterline  and  Alvln  T.  Clark,  for 
defendant  In  error. 

POTTER,  C.  J.  This  cause  was  submit- 
ted upon  tbe  motion  of  defendant  In  error  to 
strike  the  bill  of  exceptions  from  the  record 
and  to  dismiss  the  proceeding  In  error.  The 
ground  of  the  motion  Is  that  every  question 
Involved  in  the  case  could  have  been  prop- 
erly assigned  as'  ground  for  a  new  trial  In 
the  court  below,  and  that  no  such  ipotion 
was  filed  within  the  time  required  by  law. 

It  appears  from  tbe  record  In  the  cause 
that  the  defendant  In  error  brought  separate 
actions  In  tbe  district  court  In  Johnson  coun- 
ty against  Hilda  Todd  and  the  Kingsbury- 
Todd  Company,  respectively,  and  that  tbe 
said  causes  were  consolidated  for  tbe  pur- 
pose of  trial  by  the  order  of  tbe  court  upon 
the  consent  of  all  the  parties,  and  were  tried 
and  determined  on  the  same  evidence,  and 
taken  under  advisement  by  the  court  on  the 
1st  day  of  October,  1903.  On  March  29,  1904, 
an  order  was  entered  in  open  court,  by  and 
with  tbe  consent  of  the  parties,  providing,  In 
substance  and  effect,  that  the  Judge  of  said 
court  might  decide  said- causes  at  chambers 
in  Sheridan  county,  in  the  same  Judicial  dis- 
trict, and  that  the  Judgment  should  be  sent 
to  the  clerk  of  the  court  In  Johnson  county, 
and  by  him  entered  of  record,  the  same  as  if 
the  Judge  was  present  In  that  county;  each 
party  to  have  an  excei>tlon  thereto,  and  tbe 
Judgment  to  have  tbe  same  effect,  and  tbe 
rights  of  tbe  parties  to  be  tbe  same,  as  it 
entered  in  term  time,  with  the  Judge  present 
and  presiding.  The  order  also  provided  that, 
if  any  motions  for  a  new  trial  should  be  filed 


by  either  or  both  parties  after  a  determi- 
nation of  the  consolidated  causes,  the  same 
might  be  beard  and  determined  by  the  Judge 
at  chambers,  in  Sheridan  county,  and  an  or- 
der therein  sent  to  tbe  clerk  of  tbe  court  In 
Johnson  county,  to  be  entered  of  record; 
each  party  to  have  an  exception  thereto,  and 
the  said  order  to  have  the  same  force  and 
effect  as  If  entered  in  term  time.  The  stat- 
ute (secUon  3612,  Rev.  St.  1899)  authorizes 
any  cause,  action,  or  matter  that  has  been 
beard  by  the  court  or  Judge  to  be  decided 
out  of  term,  and  in  such  case  requires  the 
order  or  Judgment  to  be  filed  and  entered  in 
the  office  of  the  clerk  of  the  district  court  of 
the  county  wherein  the  action  or  proceeding 
is  pending.  The  consent  order  was  doubtless 
based  on  that  statute. 

On  August  15,  1904,  the  Judge  rendered  his 
decision  and  Judgment  in  writing,  finding 
generally  for  thie  plaintiff  and  against  the  de- 
fendants, assessing  the  plaintiff's  damages  in 
the  sum  of  $1,200,  with  interest,  amounting 
in  tbe  aggregate  to  $1,355.72,  and  awarding 
to  tbe  plaintiff  a  Judgment  against  the  de- 
fendants for  that  amount,  together  with 
costs.  'That  Judgment  was  filed  with  the 
clerk  of  the  district  court  of  Johnson  county, 
wherein  the  cause  was  pending,  on  August 
17,  1904.  and  entered  as  of  Its  date,  viz.,  Au- 
gust 15,  1904.  No  motion  for  new  trial  was 
actually  filed,  or  left  for  filing.  In  the  coaurt 
where  the  action  was  pending,  and  where  the 
Judgment  bad  been  rendered  and  filed,  until 
September  7,  1904,  more  than  10  days  after 
the  rendition  and  filing  of  tbe  Judgment  On 
that  date  a  motion  for  new  trial  was  filed 
with  the  clerk  of  said  court.  But  the  bill  of 
exceptions  discloses  a  similar  motion  bearing 
an  indorsement  showing  Its  filing  by  the 
clerk  of  tbe  district  court  of  Sheridan  coun- 
ty on  August  18,  1904,  and  also  the  indorse- 
ment of  the  clerk  of  the  district  court  of 
Johnson  county,  showing  its  filing  by  him  on 
the  same  date.  The  bill  explains  those  in- 
dorsements, in  substance,  as  follows:  The 
motion  was  delivered  to  the  clerk  of  the  dis- 
trict court  of  Sheridan  county,  and  by  him 
received  and  filed,  on  the  date  ■  mentioned. 
On  September  7,  1904,  the  defendants  filed  a 
motion  asking  that  the  motion  for  new  trial 
filed  on  that  date  be  ordered  filed  as  of  Au- 
gust 18,  1904,  for  reasons  set  forth  in  the 
affidavit  of  one  of  the  counsel  for  defendants. 
Briefly  stated,  those  reasons  were  that  the 
associate  counsel,  residing  in  Sheridan  coun- 
ty, supposing  the  causes  to  have  been  trans- 
ferred to  that  county  for  all  purposes,  had 
on  August  18tb  filed  In  the  district  court  of 
that  county  a  motion  for  new  trial  of  said 
causes,  and  had  informed  the  deposing  coun- 
sel, who  resided  In  Johnson  county,  that  the 
motion  bad  been  filed  in  due  time,  upon 
which  information  the  latter  counsel  relied, 
and  therefore  took  no  steps  to  file  a  motion 
until  September  7tb,  and  that  he  had  no  ac- 
tual notice  that  the  Judgment  had  been  filed 
with  the  clerk  In  Johnsiij^i^uigi^xjHyVj^f^^t 
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the  expiration  of  the  statutory  period  of  10 
days  from  tlie  rendition  of  the  Judgment;  A 
counter  affidavit  was.  filed  by  counsel-  for 
plaintift  in  support  of  a  motion  resisting  the 
motion,  for  the  nunc  pro  tunc  order,  showing 
that  on  August  17th  the  Judgment  was  ex- 
hibited to  deposing  counsel  for  defendants, 
and  that  be  was  then  informed  that  the 
same  would  at  once  be  filed  with  the  clerk, 
which  was  done  on  the  same  day.  On  Sep- 
tember 20,  1804,  which  we  understand  to 
have  been  a  day  of  tbe  subsequent  term,  the 
motion  for  new  trial,  as  well  as  the  accom- 
panying motion  for  a  nunc  pro  tunc  order, 
came  on  for  hearing,  and  the  latter  motion 
was  sustained,  tbe  clerk  being  ordered  to  file 
tbe  motion  tor  new  trial  as  of  August  18, 
1904,  to  which  plaintiff  excepted;  and  there- 
upon the  clerk  indorsed  the  motion  previous- 
ly filed  in  Sheridan  county  as  filed  in  John- 
son coimty  on  the  last-mentioned  date,  Tbe 
motion  for  new  trial  was  thereupon  over- 
ruled, and  defendants  excepted. 

It  is  contended  tliat  the  trial  court  was 
without  power  to  order  tbe  filing  of  a  motion 
for  new  trial  nunc  pro  tunc,  so  as  to  give 
defendants  (plaintiffs  In  error  here)  any 
standing  in  this  court  to  complain  of  the  rul- 
ings preserved  by  tbe  bill  of  exceptions,  for 
the  reason  that  no  such  motion  had  in  fact 
been  filed  in  time.  The  statute  provides: 
"Tbe  application  for  a  new  trial  must  be 
made  it  the  term  the  verdict,  report  or  de- 
cision is  rendered;  and,  except  for  tbe  cause 
of  newly  discovered  evidence  material  for 
the  party  applying,  which  he  could  not,  with 
reasonable  diligence,  have  discovered  and 
produced  at  the  trial,  shall  be  made  within 
ten  days  after  the  verdict  or  decision  is  ren- 
dered, unless  such  party  is  unavoidably  pre- 
vented from  filing  tbe  same  within  such 
time."  Rev.  St  1899,  {  3748,  as  amended  by 
Laws  1901,  p.  69,  c.  66,  §  1.  The  succeeding 
section  (3749)  provides  that  the  application 
must  be  made  by  motion,  upon  written 
grounds,  filed  at  tbe  time  of  making  tbe  mo- 
tion. By  a  long  line  of  decisions  it  has  uni- 
formly been  held  by  this  court  that  no 
ground  of  error  will  be  considered,  which 
mlgbt  properly  have  been  assigned  as  a 
ground  for  a  new  trial  in  the  court  below, 
unless  it  appears  by  the  bill  of  exceptions 
that  the  same  was  so  presented.  Rule  13 
(26  Pac.  xil)  expresses  that  proposition  as 
follows:  "Notmng  which  could  have  been 
properly  assigned  as  a  ground  for  a  new  trial 
in  the  court  below  will  be  considered  in  this 
court,  unless  it  shall  appear  that  the  same 
was  properly  presented  to  the  court  below 
by  a  motion  for  a  new  trial,  and  that  such 
motion  was  overruled  and  exception  was  at 
the  time  reserved  to  such  ruling:  all  of  which 
shall  be  embraced  in  the  bill  of  exceptions. 
The  ruling  of  tbe  court  below  upon  each 
matter  presented  by  a  motion  for  a  new  trial 
shall  be  sufficiently  (|uestioned  In  this  court 
by  an  assignment  that  the  court  below  erred 
in  overruling  such  motion  for  a  new  trial." 


Tbe  statute  fixing  the  time  within  which  a 
motion  for  a  new  trial  may  be  filed  is  held 
to  be  mandatory.    Kent  v.  Upton,  3  Wyo. 
43,  2  Pac.  234;  McLaughlin  v.  Upton,  3  Wyo. 
48,  2  Pac.  534;  Bosweil  v.  Bliler,  9  Wyo.  277, 
62  Pac.  350;  Casteel  v.  State,  9  Wyo.  267,  62 
Pac.  348.    A  paper  cannot  be  said  to  be  filed 
in  a  cause  unless  it  be  delivered  to  tbe  proper 
officer,  to  be  by  blm  received  and  kept  on 
file,  but  it  has  been  very  properly  held  that, 
when  the  paper  is  delivered  to  the  proper 
officer  for  tbe  purpose  of  having  the-  same 
filed,  it  is  to  be  treated  as  filed,  whether  tbe 
officer  endorses  the  filing  mark  on  tbe  same 
or  not;  and  In  such  case,  where  tbe  officer 
has  failed  to  perform  tlie  clerical  act  of  pla- 
cing the  filing  indorsement  tbereon,  a  nunc 
pro  tunc  order  would  no  doubt  be  proper,  re- 
quiring the  officer  to  properly  mark  and  en- 
ter the  paper  as  filed  as  of  the  date  delivered 
to  him  at  bis  offit:e  for  that  purpose.    Wes- 
cott  v.  Eccles,  3  Utah,  258,  2  Pac.  525;  SneU 
V.  Ry.  Co.,  88  Iowa,  442,  55  N.  W.  310;  Hook 
v.  Fenner  (C!olo.)  32  Pac.  614,  36  Am.  St 
Rep.  277.    In  the  case  cited  from  Colorado, 
the  court  said:    "The  duty  of  a  party  re- 
quired to  file  any  paper  would  seem  to  be 
discharged  when  he.  has  placed  the  sa'me  in* 
tbe  hands  of  the  proper  custodian  at  a  proper 
time  and  in  a  proper  place.    If  a  paper  in  a 
case  is  placed  as  a  permanent  record  in  the 
office  of  a  Justice  of  tbe  peace,  tbis  ought  to 
be  sufficient,  no  matter  if  the  Justice  fail  to 
perform  the  mere  clerical  act  of  indorsing  it 
as  filed."    In  tbe  Iowa  case,  supra,  it  was 
h6ld  that  the  lower  court  properly  ordered  a 
pleading  to  be  entered  upon  the  appiearance 
docket  at  the  time  it  was  delivered  to  the 
clerk  and  marked,  "Filed";  it  appearing  that 
the  pleading  had  been  actually  delivered  to 
tbe  clerk  on  a  certain  date,  and  so  marked 
by  him,  but  that  no  memorandum  of  its  ffi- 
ing  had   been  entered   on  tbe  appearance 
docket.    It  is  obvious  that  the  causes  were 
at  no  time  pending  in  the  district  court  of 
Sheridan  county,  and  that  the  clerk  of  that 
county  was  not  the  proper  person  to  receive 
and  file,  nor  bis  office  tbe  proper  place  for 
filing,  the  motion  for  new  trial  in  question. 
It  is  clear  that  tbe  parties  bad  not  discharged 
the  duty  Incumbent  upon  tbem  as  a  condition 
precedent  to  the  consideration  by  this  court 
of   tbe   alleged   errors    constituting   proper 
grounds  for  such  a  motion  by  filiug  a  motion 
for  a  new  trial  in  tbe  office  of  tbe  clerk  in 
Sheridan  county.    Such  attempted  filing  of 
the  motion  would  seem  to  be  rather  the  re- 
sult of  pure  inadvertence  than  lack  of  un- 
derstanding of  the  situation  and  the  court  in 
which  the  causes  were  pending,  since  such 
motion  itself  stated  the  proper  venue  of  the 
action.    In  New  Eng.  Mortg.  Sec.  Co.  v.  Col- 
lins, 115  Ga.  104,  41  S.  K.  270,  it  was  held 
that  as  tbe  proper  office  In  which  to  file  a 
motion  for  a  new  trial  was  that  of  the  clerk 
of  the  court  in  which  the  case  was  tried,  it 
amounted  to  no  filing  at  all  to  leave  such  a 
motion  in  the  offlc^of,||^b|'^\^ie'' 
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care  of  his  special  bailiff.  Plainly,  no  m<y- 
tlon  for  ft  new  trial  was  filed  in  the  pr(^er 
office,  viz.,  the  ofSce  of  the  clerk  of  the  dis- 
trict court  of  Johnson  county,  within  10  days 
after  the  declsloil  was  rendered,  for  no  at- 
tempt was  made  to  file  It  in  such  office  until 
Spptember  7,  190*,  while  the  Judgment  was 
dated  August  16,  and  was  filed  August  17, 
1904.  Except  In  the  case  of  newly  discov- 
ered evidence,  the  right  to  file  the  motion 
and  have  it  considered  is  lost  after  the  ex- 
piration of  the  statutory  period  of  10  days, 
unless  it  appear  that  the  party  has  been 
"nnavoldably  prevented"  from  filing  it  with- 
in that  time.  No  application  was  made  for 
an  extension  of  time,  nor  to  permit  a  filing, 
after  the  expiration  of  the  time  allowed  by 
the  statute,  on  the  ground  that  the  parties, 
had  been  unavoidably  prevented;  nor  is  new- 
ly discovered  evidence  a  ground  of  the  mo- 
tion. Neither  did  the  court  find  that  the 
parties  had  been  unavoidably  prevented 
from  filing  the  motion  within  the  prescribed 
period.  We  are  nttt,  therefore,  considering 
an  order  granted  within  the  exception  pro- 
vided by  the  jgtatute.  It  is  evident  that,  as 
a  basis  for  the  nunc  pro  tunc  order,  the  fil- 
ing in  Sheridan  county  was  considered  as  an 
attempted  filing  of  the  motion,  and  upon  the 
record  that  must  be  regarded  as  the  only 
ground  for  the  order. 

It  was  clearly  not  a  sufficient  compliance 
with  the  statute  to  authorize  an  order  per- 
mitting the  motion  to  be  filed  nunc  pro  tunc, 
for  the  reason  that  it  was  not  an  attempt  to 
file  it  in  the  proper  place  or  with  the  proper 
officer.  The  motion  itself  described  the  ac- 
tion as  pending  in  Jotmson  county;  strongly. 
If  not  conclusively,  Indicating  the  correct  un- 
derstanding of  counsel  as  to  the  court  where- 
in the  judgment  was  rendered. 

In  £(echt  v.  Heimann,  81  Mo.  App.  370,  it 
was  held  to  be  beyond  the  power  of  the  paiv 
ties  to  stipulate  for  the  filing  of  such  a  mo- 
tion at  a  sutisequent  term;  the  statute  re- 
quiring it  to  be  filed  before  the  end  of  the 
term.  In  Beeler  v.  Sandldge  (Ky.)  49  S.  W. 
533,  It  was  held  improper  at  a  subsequent 
term,  by  an  order  nunc  pro  tunc,  to  allow  the 
filing  of  written  grounds  for  new  trial,  where 
none  had  been  ffied  or  tendered  within  the 
time  prescribed  by  the  Code.  In  Iowa  the 
lower  court  was  sustained  in  its  refusal  to 
order  the  filing  nunc  pro  tunc  of  a  paper 
which  bad  not  been  filed  in  fact.  Winkle- 
man  V.  Winkleman,  79  Iowa,  319,  44  N.  W. 
556.  And  under  a  statute  requiring  notice 
of  an  intention  to  appeal  to  be  filed  within 
six  months,  and  that,  upon  failure  to  so  file 
the  same,  the  appeal  shall  be  regarded  as 
dismissed,  the  provision  was  held  manda- 
tory, and  that  it  was  not  proper,  after  the 
expiration  of  the  prescribed  period,  to  grant 
leave  to  file  the  notice  nunc  pro  tunc.  Ytur- 
bide's  Executors  v.  U.  S.,  22  How.  (U.  S.) 
290,  16  L.  Ed.  342. 

The  order.  In  effect,  allowed  the  defendants 
to  file  their  motion  after  the  prescribed  pe- 
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rlod  had  expired;  thus  attempting  to  restore 
them  to  a  right  lost  through  their  neglect. 
i  In  Casteel  v.  State,  9  Wyo.  267,  62  Pac.  348, 
it  was  held  that  the  district  court  has  no 
power  to  permit  the  filing  of  a  motion  fpr 
new  trial  after  the  party's  right  to  file  the 
same  has  become  barred  by  the  statute;  the 
court  saying,  "The  right  of.  the  defendant 
was  lost  by  operation  of  law,  and  the  court 
had  no  power  to  restore  It." 

Although  the  application  o^  defendants 
does  not  seem  to  have  been  presented  upon 
the  theory  that  they  were  entitled  to  an  ex- 
tension of  time  as  a  result  of  having  been 
unavoidably  prevented  from  previously  filing 
it.  We  might,  perhaps,  have  regarded  the  ac- 
tion of  the  court  as  granting  an  extension,  or 
of  allowing  it  filed  after  the  10  days'  limita- 
tion, upon  such  ground,  had  the  circumstan- 
ces justified  it.  But  that  was  not  given  as 
the  ground  for  the  order,  nor  was  there  a 
showing  of  any  such  ground.  The  term  •"un- 
avoidably prevented"  cannot  be  held  to  ex- 
cuse negligence  of  the  applicant  or  his  at- 
torney. It  usually  refers  to  circumstances 
beyond  the  c6ntrol  of  the  moving  party.  14 
Ency.  PI.  &  Pr.  861,  8G2.  The  onder  must 
be  held  unavailing  to  give  the  motion  any 
standing  in  this  court.  The  motion  must  be 
considered  as  filed  September  7,  1901,  after 
the  time  therefor  had  expired. 

It  appears — and  the  contrary  is  not  claim- 
ed— that  all  of  the  errors  assigned  are  such 
as  would  be  prefer  grounds  for  a  motion  for 
a  new  trial,  and  that  the  case  presents  no 
question  not  depending  upon  the  bill  of  ex- 
ceptions to  authorize .  its  consideration.  But 
It  Is  contended  that,  as  the  case  was  tried 
to  the  court  without  a  jury,  a  motion  for  new 
trial  was  not  required.  Counsel  argues  that 
the  same  reasons  for  the  presentation  of  the 
questions  by  such  a  motion  to  the  lower 
court  do  not  exist  where  the  cause  Is  heard 
by  the  court  Instead  of  a  jury.  In  that  we 
think  counsel  is  mistaken,  as  well  as  In  as- 
suming that  this  question  has  not  been  here- 
tofore considered  by  this  court.  The  rule 
has  been  applied  in  several  cases  where  the 
trial  was  had  without  the  Intervention  of  a 
jury.  Perkins  v.  Hoyt,  3  Wyo.  56,  31  Pac. 
1046;  Wyo.  Loan  &  Trust  Cio.  v.  Holllday,  3  . 
W^yo.  386,  24  Pac.  193;  Bank  v.  Anderson, 
7  Wyo.  441,  53  Pac.  280;  Freeburgh  v.  Lam- 
oreux  (Wyo.)  73  Pac.  545.  The  rule  of  this 
court  makes  no  such  distinction  as  that  con- 
tended for.  Its  language  is,  "Nothing  which 
could  have  been  properly  assigned  as  a 
ground  for  a  new  trial  In  the  court  below  will 
be  considered  in  this  court,  unless,"  etc.  A 
new  trial,  as  defined  by  statute.  Is  a  re-ex- 
amination in  the  same  court  of  an  issue  of 
fact  after  a  verdict  by  a  jury,  a  report  of  a 
referee  or  master,  or  a  decision  of  the  court. 
Rev.  St.  1899,  {  3746.  It  is  unnecessary  to 
here  reiterate  the  substantial  reasons,  so  fre- 
quently explained  in  previous  decisions,  for 
the  requirement  that  alleged  errors  which 
constitute  grounds  forDp?^d%|a4jfe>Ui'^iC 
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motion  therefor,  be  first  presented  to  the 
court  below,  as  a  condition  precedent  to  their 
consideration  in  the  appellate  court  '  The 
case  of  Seibel  v.  Bath,  5  Wyo.  409,  40  Pac. 
756,  does  not  disregard  the  rule,  as  counsel 
seems  to  suppose.  ,  It  was  there  held  that 
an  assignment  of  error  that  the  judgment  is 
not  sustained  by  the  special  findings  can  be 
considered  In  the  absence  of  a  motion  for 
new  trial,  for  the  reason  that  such  an  alleged 
error  Is  not  a  groujid  for  new  trial.  In  that 
case  the  plaintiff  in  error  accepted  the  find- 
ings, Insisting  only  that  they  did  not  sup- 
port the  Judgment.  A  new  trial  was  mani- 
festly unnecessary  to  dispose  of  such  conten- 
tion. That  is  not  the  situation  In  the  case 
at  bar.  The  finding  was  general  in  favor  of 
the  plaintiff,  and  clearly  supports  the  judg- 
ment. It  Is  assigned  as  error,  however,  that 
the  court  erreh  In  so  finding. 

Th6  other  assignments  of  error  are,  in  sub- 
stant^,  that  the  court  erred  in  overruling  the 
motion  for  new  trial,  in  excluding  and  ad- 
mitting evidence  on  the  trial  of  the  cause, 
in  assessing  damages  against  defendants, 
and  that  judgment  should  have  been  given 
for  defendants;  the  last-mentioned  assign- 
ment evidently  meaning  that  the  defendants 
were  entitled  to  a  Jndgment  upon  the  evi- 
dence. There  is  no  escape  from  the  conclu- 
sion that  the  motion  for  new  trial  was  filed 
after  the  time  permitted  by  the  statute  had 
expired.  The  motion  of  defendant  in  error 
must  therefore  be  granted,  which  results  it 
striking  the  bill  of  exceptions  from  the  rec- 
ord, and,  no  question  remaining  for  consid- 
eration, the  cause  will  be  dismissed. 

BEARD  and  VAN  0RSDE3L,  JX,  concur. 


(13  Wyo.  511) 

WILIIELM  V.  STATE. 

(Supreme  Court  of  Wyoming.     Aug.  1,  1905.'* 

Crxuinai,  Law— Appeai,  —  Service  of  Brief 
— Attorney  Generai,. 

Rev.  St.  1899,  jl  99,  requires  the  Attorney 
General  to  represent  the  state  in  criminal  cases 
in  the  Supreme  Court.  Section  .5423,  as  amend- 
ed by  Laws  1901,  p.  65,  c.  63,  §  2,  requires  sum- 
mons in  error  in  such  cases  to  be  served  upon 
the  Attorney  General  as  well  as  upon  the 
prosecuting  officer  of  the  proper  county.  Sup. 
Ct.  Rule  16  (26  Pac.  xiii),  requires  that  in 
cases  where  the  state  is  a  party  counsel  shall 
serve  a  copy  of  their  brief  on  the  Attorney 
General.  Held,  that  a  writ  of  error  in  a  crim- 
inal case  will  be  dismissed  where  no  copy  of 
the  brief  has  been  served  upon,  or  has  ever 
come  into  the  hands  of,  the  Attorney  General, 
although  the  failure  to  serve  the  Attorney  Gen- 
eral was  the  result  of  inadvertence  and  mis- 
take, aud  service  has  been  made  upon  the  pros- 
ecuting officer  of  the  proper  county. 

Error  to  District  Court,  Uinta  County; 
David  H.  Craig,  Judge. 

Frank  J.  WUhelm  was  convicted  of  crime, 
and  brings  error.    Dismissed. 

3.  H.  Ryckman,  for  plaintiff  in  error.  W. 
E.  Mullen,  Atty.  Gen.,  for  the  State. 


POTTER,  C.  J.  This  cause  was  heard  up- 
on the  motion  of  the  Attorney  General  to 
dismiss  on  the  ground  that  he  had  not  been 
served  with  the  brief  of  plaintiff  in  error. 
The  motion  was  filed  June  26,  1905.  Al- 
though the  petition  in  error  in  this  caase 
was  filed  July  14;  1904,  and  the  summons  in 
error,  which  was  served  upon  the  Attorney 
General,  was  issued  February  18,  1905,  it  la 
conceded  that  the  time  bad  long  since  elaps- 
ed before  the  filing  of  the  motion  for  the 
service  of  briefs  on  behalf  of  plaintiff  in  er- 
ror, and  that  none  had  been  served  upon  the 
Attorney  General,  as  required  by  the  rules 
of  this  court.  This  is  a  criminal  case,  in 
which  the  Attorney  General  is  required  to 
represent  the  state  In  this  court.  Rev.  St 
1809,  §  09.  Summons  in  error  in  such  cases 
is  required  to  be  served  upon  the  Attorney 
General,  as  well  as  upon  the  prosecuting  of- 
ficer of  the  proper  county.  Rev.  St  1899,  i 
5423,  as  amended  by  Laws  1901,  p.  65,  c.  63,  | 
2.  And  the  rules  of  this  court  require  that  in 
all  causes  where  the  state  is  a  party  counsel 
shall  serve  copy  of  their  brief  upon  the  At- 
torney General.  Rule  16  (26  Pac.  xiii).  It  ap- 
pears that  plaintiff  In  error  filed  the  requir- 
ed number  of  copies  of  his  brief  with  the 
clerk  of  this  court  September  24,  1904,  and 
that  a  copy  thereof  was  served  upon  the 
county  and  prosecuting  attorney  of  Uinta 
county,  where  the  defendant  had  been  tried 
and  convicted,  September  22, 1904.  That  of- 
ficer's written  acknowledgment  of  service 
does  not  indicate  that  he  assumed  to  accept 
the  brief  for  the  Attorney  General;  but  the 
counsel  for  plaintiff  in  error  states  in  his 
affidavit  filed  in  opposition  to  the  motion  that 
the  county  and  ^prosecuting  attorney  accept- 
ed service  of  the  brief  believing  that  he  had 
a  legal  right  to  do  so  for  the  Attorney  Gen- 
eral. Not  only  is  It  conceded  that  a  copy  of 
the  brief  was  not  served  upon  the  Attorney 
General  at  any  time,  but  it  is  not  shown 
that  the  copy  served  upon  the  prosecuting  at- 
torney ever  came  into  the  hands  of  the  At- 
torney General,  even  if  that,  had  it  occur- 
red, might  have  been  considered  a  proper 
service.  Counsel  states  in  his  affidavit  that 
the  failure  to  serve  the  Attorney  General 
with  a  copy  of  the  brief  was  not  the  result 
of  willful  neglect,  but  of  inadvertence  and 
mistake  of  counsel.  That  is  the  only  excuse 
offered  for  failure  to  comply  with  the  rule. 
It  Is  clearly  Insufficient  to  escape  the  penalty 
of  dismissal  which  the  rules  provide.  Cook 
V.  So.  Omaha  National  Bank  (Wyo.)  79  Pac. 
18;  Robertson  v.  Shorqw,  10  Wyo.  368.  69 
Pac.  1;  Cronkhlte  v.  Bothwell,  3  Wyo.  739. 
31  Pac.  400. 

The  motion  will  be  granted  and  the  cause 
dismissed. 

SCOTT  and  PARMELEE,  District  Judges, 
concur. 

BE.4RD,  J.,  having  been  of  counsel  on  the 
trial  of  the  cause  in  the  cquf^  A^loFt  and 
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VAN  ORSDEL,  3.,  havine  been  the  Attor- 
ney General  upon  -whom  tbe  stunmona  In  er- 
ror was  served,  announced  respectively  their 
disqualification  to  sit  in  this  cause,  and  Dis- 
trict Judges  RICHARD  H.  SCOTT,  of  the 
First  Judicial  District,  and  CARROLL  H. 
PARMELEE,  of  the  Fourth  District,  were 
called  to  sit  in  their  stead. 


(47  Or.  57) 

CASTO  V.  MURRAY  et  al. 
(Supreme   Court   of   Oregon.     July   31,   1905.) 

1.  Fo'ssESsioN— Rights  of  Possessor. 

Bare  possession  of  personal  property  car- 
ries with  It  the  right  to  the  continued  control 
thereof,  as  against  mere  trespassers  or  perjons 
not  in  privity  with  the  owner. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Property,  §  9.] 

2.  Mastgb  and  Sebvant  —  Tebmination  of 
Relation— DeAth  of  Master. 

The  relation  of  master  and  servant  is  sev- 
ered by  the  master's  death,  in  the  absence  of 
an  agreement  to  the  contrary.  ^ 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §  26.] 

3.  Possession— Basis  of  Right— Constbuct- 

.     IVE     SUBBENDEB    —    ACQUISITION     OF    NeW 

Right. 

Where  plaintiff,  to  whom  the  possession  of 
a  horse  had  been  intrusted  by  its  owner,  enter- 
ed into  a  contract  with  the  owner's  widow,  who 
had  become  the  owner  after  her  husband's 
death,  whereby  he  was  to  keep  and  care  for  the 
horse,  he  thereby  theoretically  surrendered  pos- 
session of  the  horse  to  the  widow,  and  secured 
a  new  right  to  its  possession  from  her,  on  which 
his  rightful  continued  possession  thereof  de- 
pended. 

4.  Claim  and  Delivert— Pleadino  —  Imma- 
terial Averments. 

Where  a  complaint  in  claim  and  delivery 
based  plaintiff's  right  of  possession  on  a  con- 
tract with  defendant,  averments  of  the  com- 
plaint describing  the  means  by  which  plaintiff 
had  come  into  possession  of  the  property  prior 
to  the  contract  with  defendant,  and  leading  up 
to  the  making  of  that  contract,  were  matters 
of  inducement,  which  were  properly  stricken 
out  as  immaterial. 

5.  Same— Right  to  Possession. 

In  an  action  of  claim  and  delivery,  the 
complaint  must  show  that  plaintiff  was  entitled 
to  the  possession  of  the  property  in  question 
when  tbe  action  waa  commenced. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Replevin,  §  214.] 

6.  Same— Sufficiency  of  Allegations. 

A-  complaint  in  claim  and  delivery,  basing 
plaintiff's  right  of  possession  on'  a  contract 
covering  a  definite  period  of  time  within  which 
the  action  was  commenced,  and  alleging  that 
at  a  date  prior  to  the  expiration  of  that  pe- 
riod defendants  unlawfully  took  possession  of 
the  property,  discloses  a  right  to  the  immedi- 
ate possession  of  the  property  in  plaintiff,  with- 
out an  express  averment  to  that  effect,  and  the 
striking  out  of  such  an  averment  is  not  error. 

7.  Same  — Extinguishment    of    Possessobt 
Right. 

The  primary  relief  sought  in  claim  and  de- 
livery is  recovery  of  possession  of  property,  and 
if  plaintiff's  right  to  possession  has  been  ex- 
tinguished, or  if  title  has  been  transferred  to 
defendant,  before  the  institution  of  the  action, 
replevin  will  not  lie. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Replevin,  S  52.] 


8.  Administratobs— Appointmbnt  — '  Effect 
— Relation. 

Under  B.  &  C.  Comp.  S  1147,  vesting  title 
to  the  possession  and  control  of  property  of  a 
decedent  in  his  personal  representative  until 
the  completion .  of  the  administration,  and  sec- 
tion 5578,  entitling  the  widow  of  an  intestate  > 
who  leaves  no  issue  to  the  residue  of  his  person- 
al property  after  the  payment  of  the  debts  and 
expenses  or  administration,  a  widow  of  a  dece- 
dent who  dies  intestate,  who  takes  possession 
of  personal  property  belonging  to  her  deceased 
husband's  estate  prior  to  the  appointment  of 
an  administrator,  acquires  by  a  subsequent  ap- 
pointment as  administratrix  -a  title  to  such 
gersonal  property,  which  relates  back  to  her 
nsband's  death,  and  may  be  pleaded  as  a  de- 
fense to  an  action  of  replevin  brought  for  such 
property  by  the  person  from  whom  she  took  the 
same,  provided  the  taking  was  lawful ;  but 
the  title  so  acquired  will  not  relate  back,  so  as 
to  validate  the  taking,  if  the  same  was  origin- 
ally unlawful  and  in  violation  of  the  rights  of 
the  person  in  possession  thereof. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;   George  H.  Burnett,  Judge. 

Action  by  Samuel  Casto  against  Emma 
Murray  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

See  81  Pac.  388. 

This  Is  an  action  by  Samuel  Casto  against 
Emma  Murray,  T.  E.  Strong,  and  O.  D. 
Crookham,  to  recover  tbe  possession  of  a 
horse.  The  complaint,  so  far  as  deemed  ma- 
terial. Is  as  follows:  "That  on  or  about  the 
15th  day  of  July,  1903,  William  Murray  was 
the  owner  and  In  possession  of  one  chestnut 
colored  stallion,  q|^ed  Diablo,  [and  keeping 
him  in  the  stud  at  the  fair  ground  near 
Salem,  in  Marion  county, Oregon;  and  at  said 
date  said  Murray  employed  said  plaintiff  to 
care  for  and  attend  said  stallion,  and  said 
plaintiff  entered  into  the  possession  of  said 
stallion,  and  thereafter,  tmder  said  employ- 
ment, gave  him  all  necessary  care  and  atten- 
tion] until  tbe  death  of  the  said  William  Mur- 
ray, which  occurred  on  or  about  the  21st  day 
of  August,  1903,  at  tbe  city  of  Salem,  Oregon; 
[and  that  thereafter  said  plaintiff  continued 
In  the  possession  of  said  stallion,  and  cared 
for  him,  and  gave  him  4II  necessary  atten- 
tion in  the  stud],  until  on  or  about  the  2Gth 
day  of  August,  1903,  when  said  defendant 
Emma  Murray,  < widow  of  said  William  Mur- 
ray, then  deceased,  and  claiming  to  be,  and 
who  was,  tbe  sole  heUr  at  law  of  said 
decedent,  and  claiming  to  be,  and  who  was, 
the  sole  owner  of  said  stallion,  made  and 
entered  into  an  agreement  with  said  plaintiff, 
by  which  the  said  plaintiff  was  to  keep  and 
care  for  said  stallion  in  the  stud  for  the  sea- 
son ending  tbe  15tb  of  August,  1904,  upon 
the  following  terms  and  conditions,  to  wit," 
setting  out  such  terms  and  alleging  that 
plaintiff  duly  kept  them  "[that  on  and  prior 
to%he  2Cth  day  of  January,  1904,  and  for 
a  long  time  prior  thereto,  tbe  said  plaintiff 
was,  ever  since  has  been,  and  now  is,  tbe 
special  owner  of,  and  entitled  to  tbe  im- 
mediate possession  of,  said  stallion,  named 
Diablo,  under  and  pursuant  to  the  terms  and  1 
conditions  of  said  contii9i|(ti;^ew#jev^)4;«ei^lC 
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tered  Into  by  and  between  said  plaintiff  and 
said  defendant  Bmma  Murray,  as  hereinbe- 
fore alleged]."  That  on  said  26th  day  of 
January,  1904,  the  said  "defendants  wrong- 
fully and  unlawfully  took  said  stallion  from 
the  possession  of  said  plaintiff  at  said  fair 
ground  near  the  city  of  Salem,  in  Marion 
county,  Oregon,  and  ever  since  have  and 
do  now  •wrongfully  and  unlawfully  withhold 
and  detain  the  same  from  the  possession  of 
plaintiff  in  said  Marion  county,  Oregon." 
The  complaint  then  states  the  damages  plain- 
tiff claims  to  have  sustained  in  consequence 
of  such  taking  and  withholding  the  posses- 
sion of  the  horse.  The  court,  upon  motion, 
struck  from  the  complaint  the  parts  thereof 
Included  within  brackets  as  hereinbefore  in- 
dicated. The  answer  denies  the  material 
allegations  of  the  complaint,  and  for  a  fur- 
ther defense  avers  that  ever  since  Mur- 
ray's death  the  stallion  has  been  and  is 
the  property  of  the  decedent's  estate;  that 
on  March  25,  1904,  the  defendant  Mrs.  Mur- 
ray was  duly  appointed  administratrix  of 
such  estate,  and,  having  qualified,  she  is 
entitled  to  the  possession  of  the  horse.  As 
a  second  separate  defense,  it  is  alleged  that, 
at  and  prior  to  the  making  of  the  alleged  con- 
tract with  plaintiff,  Mrs.  Murray,  in  conse- 
quence of  grief  occasioned  by  the  death  of 
her  husband,  was  ill  in  body  and  mind,  and 
so  continued  until  January,  1904,  and  that 
by  reason  of  such  sorrow  she  was  unable  to 
understand  or  transact  kuslness,  of  which 
fact  the  plaintiff  then  well  knew.  A  de- 
murrer to  each  of  the  separate  answers,  on 
the  ground  that  neither  stated  facts  suffi- 
cient to  constitute  a  defense  to  the  com- 
plaint, was  overruled,  whereupon  a  reply  was 
filed  denying  the  averments  of  new  mat- 
ter In  the  answer,  and  a  trial,  being  had,  re- 
sulted in  a  Judgment  for  the  defendants  dis- 
missing the  action,  and  plaintiff  appeals. 

W.  M.  Kaiser  and  W.  T.  Slater,  for  appel- 
lant John  A.  Carson  and  A.  M.  Cannon,  foe 
respondents. 

MOORE,  J.  (after  stating  the  facts).  It 
Is  contended  that  William  Murray  delivered 
the  stallion  to  plaintiff,  whose  possession 
thereof  forms  the  basis  of  hia  right,  and 
that  by  striking  from  the  complaint  the 
averments  In  relation  thereto  an  error  was 
committed.  It  is  argued  that  such  posses- 
sion Is  supplemented  by,  but  not  dependent 
upon,  the  contract  entered  into  with  Mrs. 
Murray,  which  agreement  was  consummated 
to  prevent  her  from  obtaining  possession  of 
the  horse  In  case  she  should  be  appointed 
administratrix  of  the  decedent's  estate.  II 
the  averments  of  the  complaint,  as  prefac- 
ed, can  be  construed  as  basing  plaintiff's 
right  of  action  upon  the  possession  of  th- 
stallion  which  he  secured  from  William  Mur- 
ray, the  legal  principle  Insisted  upon  is  prob- 
ably applicable;  for  the  rule  is  quite  gen- 
eral that  bare  possession  of  personal  prop- 


erty, though  the  title  thereto  may  be  In 
another,  affords  the  better  right  to  the  con- 
tinned  control  thereof,  as  against  mere  tres- 
passers, or  persons  who  show  no  privity 
with  the  owner.  Lewis  v.  Blrdsey,  19  Or. 
164,  26  Pac.  623;  Danlelson  r.  Roberts,  44 
Or.  108,  74  Pac.  918,  65  L.  R.  A.  626,  102  Am. 
St  Rep.  627;  Woolfork's  Adm'r  v.  Sullivan, 
23  Ala.  648,  68  Am.  Dec  305;  Wheeler  v. 
McGorrlsten,  24  HI.  40;  Van  Namee  v.  Brad- 
ley, 69  111.  299;  Cummins  v.  Holmes,  109  lU. 
16;  Cullen  v.  O'Hara,  4  Mich.  132;  Van 
Baalen  v.  Dean,  27  Mich.  104;  Anderson  T. 
Gonldberg,  61  Minn.  294,  63  N.  W.  63a 

The  complaint,  in  our  opinion,  is  not  sus- 
ceptible to  the  construction  invoked,  for 
plaintiff's  right  to  the  possession  of  the 
stallion  is  evidently  based  on  the  contract 
alleged  to  have  been  entered  into  with  Mrs. 
Murray.  It  will  be  remembered  that  plain- 
tiff avers  he  was  employed  by  William  Mur- 
ray to  care  for  the  stallion.  If  the  word 
"employed,"  as  thus  used,  was  intended  to 
mean  that  plaintiff  was  engaged  to  perform 
certain  labor,  the  relation  created  between 
Murray  and  him  was  that  of  master  and 
servant,  which  was  severed  by  the  employ- 
er's death;  there  being  no  averment  that  the 
contrary  was  stipulated  by  the  terms  of  the 
agreement  20  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  40.  If,  however,  the  word  "employed" 
was  used  to  express  the  creation  of  an  agen- 
cy coupled  with  an  interest,  so  that  plain- 
tiff's right  to  the  continued  possession  of  the 
stallion  extended  after  the  death  of  the 
principal,  that  fact  is  not  alleged  in  the 
complaint.  It  is  stated  therein  that  Mrs. 
Murray,  on  the  death  of  her  husband,  be- 
came the  owner  of  the  horse,  and,  plaintiff 
having  alleged  that  he  entered  into  a  con- 
tract with  her  whereby  he  was  to  keep  and 
care  for  the  stallion,  he  theoretically  surren- 
dered the  possession  of  the  property  to,  and 
secured  a  new  right  from,  her.  The  aver- 
ment of  obtaining  possession  of  the  horse 
from  William  Murray  was  evidently  intend- 
ed to  state  the  fact  by  way  of  inducement, 
leading  up  to  and  explaining  the  subsequent 
coUjtract,  alleged  to  have  been  entered  into 
with  Mrs.  Murray,  upon  which,  in  our  opin- 
ion, the  right  of  recovery  is  predicated.  As 
the  matter  thus  alleged  was  immaterial 
(Gardner  v.  McWIlllams,  42  Or.  14,  69  Pac. 
915),  no  error  was  committed  in  strikhig  It 
from  the  complaint,  or  in  refusing  to  receive 
testimony  offered  by  plaintiff  tending  to 
show  that  he  secured  possession  of  the  horse 
from  William  Murray. 

It  is  contended  that  the  court  erred  In 
striking  from  the  complaint  the  averment  of 
plaintiff's  special  ownership  of  the  stallion, 
and  of  his  right  to  the  possession  thereof  at 
the  commencement  of  the  action.  In  an 
action  under  our  statute  of  claim  and  de- 
livery, which  is  the  common-law  remedy  of 
replevin,  the  complaint  must  show  that  the 
plaintiff  is  entitled  to  the  possession  of  the 
personal  property  ^j^y^tign  when,  the  ac- 
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tlou  was  ciommenced.  Kimball  v.  Redfleld, 
33  Or.  292,  64  Pac.  216;  Slmonds  v.  Wright- 
man,  36  Or.  120,  58  Pac.  1100.  After  ellm- 
inatlDg  tbe  part  of  the  complaint  now  under 
'Consideration,  the  remaining  averments  state 
the  contract  alleged  to  have  been  entered 
Into  with  Mrs.  Murray,  and  show  thatf^  be- 
fore tbe  expiration  of  the  time  specified  in 
tlie  agreement  tbe  defendants  unlawfully 
took  possession  of  the  horse.  As  this  action 
was  instituted  prior  to  August  15,  1904,  and 
during  the  time  plaintiff  was  entitled  to  keep 
the  stallion  as  alleged,  a  right  to  the  im- 
mediate possession  thereof  is  disclosed  by 
reasonable  presumption,  without  a  special 
averment  to  that  effect.  It  is  not  necessary 
to  allege  a  fact  which  the  law  will  presume, 
and,  this  being  so,  we  think  that,  after  strik- 
ing from  the  complaint  the  clause  In  ques- 
tion, the  remaining  allegations  show  that 
plaintiff  was  entitled  to  the  possession  of 
the  stallion  when  this  action  was  commen- 
ced, and  hence  no  error  was  committed  as 
alleged. 

It  Is  insisted  that  an  error  was  committed 
in  overruling  the  demurrer  Interposed  to 
that  part  of  the  answer  alleging  the  title  to 
the  property  as  being  In  the  estate  of  Wil- 
liam Murray,  deceased,  and  of  the  appoint- 
ment of  Mrs.  Murray  as  administratrix  of 
such  estate,  subsequent  to  the  taking  of  the 
possession  of  tbe  stallion  from  plaintiff. 
Upon  the  death  of  any  person  Intestate  in 
this  state,  possessed  of  tangible  goods  and 
effects,  such  property  passes  by  operation 
of  law  to  his  personal  representative,  who 
Is  entitled  to  the  possession  thereof  until 
the  administration  Is  completed  (B.  &  C. 
Comp.  {  1147),  and  from  whom  only  the 
title  thereto  can  be  derived  in  pursuance  of 
orders  made  by  the  county  court  of  the 
proper  county  in  due  course  of  administra- 
tion (Winkle  V.  Winkle,  8  Or.  193;  Welder 
V.  Osborn,  20  Or.  307,  25  Pac.  715;  In  re 
John's  Will,  30  Or.  494,  47  Pac.  351,  50  Pac. 
226,  36  L.  R.  A.  242;  State  v.  O'Day,  41  Or. 
495,  69  Pac.  542).-  Mrs.  Murray  was  not  the 
owner  of  the  stallion,  as  stated  in  the  com- 
plaint, If  the  word  "owner,"  as  there  used, 
means  the  holder  of  the  legal  title.  If  some 
other  person  bad  been  appointed  adminis- 
trator of  her  husband's  estate,  her  right  to 
the  possession  of  the  stallion,  after  such  ap- 
pointment, would  have  been  no  greater  than 
that  of  a  mere  stranger.  Cullen  v.  O'Hara, 
4  Mich.  132.  In  speaking  of  the  right  of 
action  In  respect  to  the  personal  property  of 
a  decedent,  Mr.  Chief  Justice  Knowlton,^ln 
Flynn  v.  Flynn,  183  Mass.  365,  67  N.  B.  314, 
says:  "Not  even  tbe  sole  heir  at  law,  or 
legatee,  has  any  title  which  he  can  enforce 
by  suit  against  a  third  person." 

An  exception  to  the  rule  last  stated  would 
probably  exist  where  an  heir,  who  had  law- 
fully taken  possession  of  the  goods  or  chat- 
tels of  an  Intestate,  was  deprived  thereof  by 
a  wrongdoer,  in  which  case  the  bare  posses- 


sion would  ordinarily  be  a  suflScient  title  to 
authorize  the  maintenance  of  an  action  of 
r^levln  to  recover  the  property.  As  tlf 
title  to  the  goods  and  chattels  of  a  person 
dying  intestate  vests  in  the  administrator 
upon  his  appointment.  In  trust,  however,  for 
the  purposes  of  administration  and  distribu- 
tion, there  must  be,  In  tbe  orderly  transac- 
tion of  probate  business,  an  Interval  of  time 
after  the  death  of  tbe  Intestate  when  the 
title  to  such  property  necessarily  rests  in 
abeyance,  pending  the  appointment  of  an 
administrator.  Jewett  v.  Smith,  12  Mass. 
309;  Cullen  v.  O'Hara,  4  Mich.  182;  Law- 
rence V.  Wright,  23  Pick.  128.  To  bridge 
over  such  period,  a  legal  fiction  has  be«i 
adopted  to  the  effect  that  the  granting  of 
letters  of  administration  relates  back  to  the 
time  of  the  death  of  the  Intestate,  authoriz- 
ing tbe  administrator,  when  duly  qualified, 
to  maintain  and  defend  suits  and  actions  for 
injuries  to  the  personal  property  of  the  in- 
testate, or  for  interference  with  the  posses- 
sion thereof,  occurring  after  such  death  and 
prior  to  the  appointment  of  a  personal  rep- 
resentative. 11  Am.  &  Eng.  Bnc.  Law  (2d 
Ed.)  908;  1  Woerner,  Am.  Law  of  Adminis- 
tration (2d  Ed.)  173;  Hutchlns*  Adm'r  v. 
Adams,  3  Greenl.  174;  Qerard  v.  Jones,  78 
Ind.  378;  Brackett  v.  Holtt,  20  N.  H.  257; 
Cook  V.  Cook,  24  S.  C.  204.  Though,  to  pre- 
vent injustice  and  the  occurrence  of  injuries, 
where  otherwise  there  would  be  no  remedy, 
tbe  title  to  personal  property  of  which  an 
intestate  died  possessed  vests  by  relation  In 
the  administrator  when  appointed  (Wilson 
V.  Wilson,  54  Mo.  213).  such  taking  of  the 
title  cannot  make  wrongful  the  intervening 
possession  of  the  heirs,  whose  duty  it  is  to 
take  possession  of  and  preserve  the  property 
until  an  administrator  can  be  appointed 
(Hardy  v.  WalUs,  103  111.  App.  141).  The 
doctrine  of  title  by  relation  has  no  applica- 
tion, however,  to  wrongful  acts  of  a  person 
who,  to  the  prejudice  of  a  third  party,  offi- 
ciously intermeddles  with  the  goods  and 
chattels  of  an  intestate  before  he  is  appoint- 
ed administrator  of  the  latter's  estate  (Bel- 
linger V.  Ford,  21  Barb.  311) ;  but  the  grant- 
ing of  letters  of  administration  legalizes  alt 
acts,  otherwise  valid,  that  have  been  done 
by  tbe  administrator  before  his  appointment 
(Cook  V.  Cook,  24  S.  C.  204).  Title  by  rela- 
tion, upon  principle,  must  be  limited  to  valid 
acts  done  in  respect  to  the  goods  and  chat- 
tels of  a  deceased  by  a  person  prior  to  bis 
appointment  as  admlaistrator,  and  is  tanta- 
mount to  ratification.  If  such  .doctrine  were 
extended  further,  it  might  result  in  Imposing 
upon  tbe  estate  of  a  decedent  liability  for 
the  torts  of  a  person  committed  after  tbe 
death  of  the  intestate  and  prior  to  the  ap- 
pointment of  the  wrongdoer  as  administra- 
tor of  such  estate. 

In  actions  of  claim  and  delivery,  the  pri- 
mary relief  sought  is  the  recovery  of  the 
possession  of  personal  property;  but,  if  that 
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cannot  be  secured,  the  alternative  relief  to 
which  the  plaintiff  is  entitled  is  the  value 
of  the  goods  or  chattels  taken  or  withheld, 
or  of  his  special  property  therein.  If  the 
right  of  a  plaintiff  to  the  possession  of  per- 
sonal property  has  been  extinguished,  after 
th6  taking  or  withholding  thereof  by  an- 
other, an  action  of  replevin  by  the  former  to 
.recover  the  damages  sustained  by  reason  of 
the  tort  is  not  the  proper  remedy.  So,  too, 
the  right  of  a  defendant  in  an  action  of 
claim  and  delivery  must  be  determined  as  of 
the  day  when  the  action  is  commenced ;  for, 
though  such  party  may  have  wrongfully 
taken  or  unlawfully  detained  the  goods  or 
chattels  from  the  owner,  or  from  the  i)erson 
having  a  special  property  therein,  if  such 
title  has  been  transferred  to  the  defendant 
before  the  action  Is  instituted,  replevin  will 
not  He.  In  the  case  at  bar,  William  Murray 
having  died  intestate,  leaving  a  widow  and 
no  issue,  she  is  entitled  to  the  residue  of  his 
personal  property  after  the  payment  of  the 
debts  of  the  decedent  and  the  charges  and 
expenses  of  administration  upon  his  estate. 
B.  &  C.  Comp.  §  5578.  She  was,  therefore, 
directly  interested  in  such  estate  (Slate  v. 
Henkle  [Or.]  78  Pac.  325),  and  it  was  incum- 
bent upon  her  to  take  possession  of  the  per- 
sonal property  belonging  thereto  until  an 
administrator  could  be  appointed  (Hardy  v. 
Wallls,  103  III.  App.  141;  Prltchard  v.  Nor- 
wood, 155  Mass.  539,  30  N.  E.  80). 

It  is  alleged  in  the  complaint  that  Mrs. 
Murray  and  her  codefendants,  who  are  her 
brother  and  brother-in-law,  respectively,  un- 
lawfully took  possession  of  the  horse  Janu- 
ary 26,  1904.  The  answer  shows  that  she 
was  appointed  administratrix  of  her  hus- 
band's estate,  March  25,  1904.  It  is  no- 
where stated  In  the  pleadings,  however,  that 
she  by  any  means  secured  a  transfer  from 


plaintiff  of  his  special  property  in  the  horse. 
If  Mrs.  Murray  unlawfully  took  such  pos- 
session, as  alleged  in  the  complaint,  the  seiz- 
ure was  a  tort,  and  the  title  which  she  sub- 
sequently acquired  by  being  appointed  ad- 
ministratrix of  her  husband's  estate  would 
not  relate  back  to  his  death,  so  as  to  vali- 
date her  act  in  this  respect.  If  It  was  wrong- 
ful. If,  however,  the  taking  of  such  posses- 
sion was  lawful  and  to  the  benefit  of  the 
estate,  the  title  to  the  horse,  which  she  sub- 
sequently secured,  related  back  to  her  hu-s- 
baud's  death,  and  could  be  pleaded  as  a  de- 
fense to  the  action  of  replevin,  not  because 
she  acquired  a  new  title  after  the  action 
was  commenced,  but  because  she  had  author- 
ity in  her  own  right,  as  the  next  of  kin,  to 
take  such  possession  at  the  time  it  was  ob- 
tained. The  answer  denied  the  alleged 
wrongful. taking  of  the  horse,  and  for  a  first 
separate  defense  averred  Mrs.  Murray's  ap- 
pointment as  administratrix  of  her  hus- 
band's estate.  The  theory  of  the  defense,  as 
thus  outlined,  is  tantamount  to  an  admission 
that  the  possession  of  the  horse  was  taken 
from  plaintiff,  but  that  such  taking  was  law- 
ful. If  so,  her  subsequent  title  by  appoint- 
ment as  administratrix  related  back  to  the 
time  of  her  husband's  death;  but,  if  unlaw- 
ful, she  could  not  bind  the  estate  by  her  act, 
and  the  doctrine  of  title  by  relation  conid 
not  be  Invoked.  The  defense  of  a  subse- 
quent title  necessarily-  hinged  upon  the  na- 
ture of  the  possession  taken  by  the  defend- 
ants, and,  as  the  denials  in  the  answer  fairly- 
present  the  question  of  a  lawful  taking,  the 
first  separate  defense  alleged  Was  not  vul- 
nerable to  demurrer,  in  overruling  which  no 
error'  was  committed. 

It  follows  from  these  considerations  that 
the  judgment  should  be  affirmed,  and  It  is  so 
ordered. 
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UTAH   SAVINGS  &  TRUST  CO.   T.   BAM- 
BERGER. 

(Supreme  Court  of  Utah.     July  11,  1903.) 

1.  Appeal— Review  of  Facts— Conclusive- 
ness OF  Findings. 

Under  Const,  art.  8,  S  9,  providing  tliat 
appeals  in  cases  at  law  shall  be  on  questions  of 
law  alone,  findings  of  the  trial  court  in  an  ac- 
tion at  law,  supported  by  substantial  evidence, 
cannot  be  disturbed  on  appeal. 

2.  Contracts  —  Considebation  —  Pebfoem- 
ANCE  of  Legal  Ddtt. 

An  agreement  by  plaintiff's  intestate  to 
cancel  a  note  executed  by  defendant  provided 
defendant  would  pay  or  cause  to  be  paid  a  cer- 
tain note  and  condemnation  bonds  on  which 
he  and  plaintiff's  intestate  were  liable,  was 
without  consideration  where,  prior  to  the  mak- 
ing of  such  agreement,  defendant  was  appoint- 
ed receiver  for  the  corporation  on  account  of 
which  the  notes  and  bonds  were  executed,  and 
had  paid  the  note  and  bonds  from  the  corpora- 
tion's assets  under  order  of  court. 

3.  Same. 

Nor  did  the  fact  that  defendant  was  the 
promoter  of  and  had  supplied  the  capital  for 
the  corporation  which  purchased  the  assets  of 
the  insolvent  corporation  at  receiver's  sale 
furnish  a  consideration  for  the  agreement,  as 
such  services  on  his  part  were  also  rendered 
prior  to  the  making  of  such  agreement. 
Bartch,  C.  J.,  dissenting. 

Aj)peal  from  District  Court,  Salt  Lake 
County;   T.  D.  Lewis,  Judge. 

Action  by  the  Utah  Savings  &  Trust  Com- 
pany, administrator  of  the  estate  of  James  F. 
Woodman,  deceased,  against  Simon  Bam- 
berger. From  a  judgment'  for  defendant, 
plaintiff  appeals.    Reversed. 

Plaintiff,  as  administrator  of  the  estate  of 
James  F.  Woodman,  deceased,  brought  this 
action  to  recover  from  defendant  the  sura  of 
$2,501.17  and  interest  thereon,  alleged  to  be 
due  and  unpaid  on  a  certain  promissory  note 
Ijearing  date  of  June  30,  1896,  and  payable 
90  days  thereafter,  and  which  was  executed 
and  delivered  by  defendant  to  said  James  F. 
Woodman  in  Salt  Lake  City,  Utah.  The 
eoiqplalnt  is  in  the  usual  form,  and  contains 
the  allegations  necessary  to  recovery  on  a 
contract  of  this  character.  On  January  24, 
1903,  defendant  filed  his  answer,  duly  verified 
by  his  counsel,  in  which  it  was  denied  that 
on  June  30,  1896,  or  ever,  he  executed  and  de- 
livered to  James  F.  Woodman  (payee)  his 
promissory  note  as  set  up  in  the  cofiiplaint. 
As  a  further  and  separate  answer,  the  de- 
fendant, among  other  things,  alleged  that  on 
or  about  the  30th  day  of  June,  1896,  said 
Woodman  and  the  defendant  were  engaged 
In  numerous  Joint  business  transactions,  and 
bad  numerous  business  dealings;  that  among 
such  transactions  and  dealings  the  defend- 
ant gave  to  said  Woodman  a  certain  promis- 
sory note — the  same  set  out  in  said  com- 
plaint; that  said  note  was  not  Intended  by 
either  of  the  parties  as  an  absolute,  uncondi- 
tional promise  to  pay,  but  was  given  and  re- 
ceived as  an  undertaking  on  the  part  of  the 
defendant  for  the  faithful  performance  of  a 
certain  other  business  transaction  then  pend- 


ing between  said  Woodman  and  defendant 
Then  follows  an  allegation  of  the  perform- 
ance of  such  other  business  transaction  on  the 
part  of  the  defendant,  and  that  said  note 
should  have  been  canceled  and  surrendered. 
On  May  9,  1903,  a  demurrer  was  sustained 
to  the  afiirmative  part  of  said  answer.  On 
February  19,  1904,  the  case  was  called  for 
trial,  and  defendant  was  permitted  to  file 
an  amended  answer,  duly  verified  by  him,  in 
which  it  was  admitted  that  he  executed  and 
delivered  the  note  sued  on,  but  denied  that 
It  was  still  due  and  unpaid;  and,  further  an- 
swering, defendant  alleged  that  said  note 
and  interest  was  paid  long  prior  to  July  19, 
1902  (date  when  letters  of  administration 
were  issued  to  plaintiff  herein).  Another  de- 
fense interposed  and  pleaded  by  defendant 
was  that  he  and  Woodman  were  on  certain 
bonds  In  the  sum  of  $10,000  given  by  a  cer- 
tain railroad  corporation  known  as  the  Great 
Salt  Lake  &  Hot  Springs  Railroad  Company 
in  certain  condemnation  proceedings  com- 
menced by  said  corporation  in  the  Third  Ju- 
dicial District  court  March  15,  1895;  also 
that  they,  the  said  defendant  and  said  Wood- 
man, were  guarantors  on  a  certain  promis- 
sory note  given  by  said  railroad  company  to 
the  National  Bank  of  the  Republic  on  De- 
cember 26, 1894,  for  $20,000,  payable  January 
1,  1896,  with  interest  at  8  per  cent,  per  an- 
num from  January  1,  1895;  that  said  Wood- 
man and  defendant  made  and  entei-ed  into 
an  agreement  whereby  said  Woodman  agreed 
to  cancel  and  deliver  to  said  Bamberger  1;he 
note  sued  on  In  plalndtTs  complaint  if  said 
Bamberger  would  hold  Woodman  free  from 
any  and  all  liability  by  reason  of  having 
signed  said  note  to  the  National  Bank  of  the 
Republic  and  said  condemnation  bonds  and  • 
would  pay  or  cause  to  be  paid  any  Judgment 
upon  said  note  and  said  condemnation  bonds; 
that  said  defendant  caused  said  note  to  the 
National  Bank  of  the  Republic  to  be  paid  on 
or  about  the  22d  day  of  September,  1897,  by 
the  corporation  know^  as  the  Salt  Lake  & 
Ogden  Railroad  Company,  which  defendant, 
Bamberger,  caused  to  be  organized  for'  the 
purpose  of  acquiring  title  to  the  property 
then  owned  by  said  Great  Salt  Lake  &  Hot 
Springs  Railway  Company,  and  thereafter, 
and  on  or  about  the  4th  day  of  December, 
1897,  said  Bamberger  caused  each  and  all  of 
said  condemnation  bonds  to  be  paid  and  sat- 
isfied in  full  by  said  Salt  Lake  &  Ogden  Rail- 
way Comi)any.  It  was  further  alleged  in 
the  answer  that  Woodman  refused  to  cancel 
and  siffrender  the  note  sued  on,  although  de- 
manded so  to  do  by  Bamberger.  The  trial 
court,  among  other  things,  found  In  its  eighth 
finding  of  fact  that  the  alleged  agreement  be- 
tween Bamberger  and  Woodman,  wherein 
Woodman  agreed  to  cancel  and  deliver  to 
defendant  Bamberger  the  note  sued  on  pro- 
vided Bamberger  would  pay  or  cause  to  be 
paid  said  note  to  the  National  Bank  of  the 
Republic  and  said  condemnation  bonds,  waa 
entered  into  as  allege<t)ic|flzs^evdj»j$;tj^le 
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swer.  OPhe  court  also  found  In  Its  ninth  find- 
ing of  fact:  "That  pursuant  to  this  agree- 
ment the  defendant  caused  said  note  to  the 
National  Bank  of  the  Republic  to  be  paid  on 
or  about  the  22d  day  of  September,  1897,  by 
a  cori'oratlon  kno'wn  as  the  Salt  Lake  &  Og- 
den  Railway  Company,  which  said  defend- 
ant, Bamberger,  caused  to  be  organized  for 
the  purpose  of  acquiring  title  to  the  property 
then  owned  by  the  said  Great  Salt  Lake  & 
Hot  Springs  Railway  Company;  that  there- 
after, to  wit,  before  the  4th  day  of  Decem- 
ber, 1897,  said  defendant,  Bamberger,  paid 
and  caused  each  and  all  of  said  condemna- 
tion bonds  to  be  paid  and  satisfied  In  full 
by  said  Salt  Lake  &  Ogden  Railway  Com- 
pany." Judgment  was  entered  In  favor  of 
defendant.     PlaintlfC  appeals. 

C.  S.  Zane  and  J.  W.  Strlngfellow,  for  ap- 
pellant Henderson,  Pierce^  Crltchlow  & 
Barrette,  for  respondent 

McGARTT,  3.,  after  making  the  foregoing 
statement  of  the  case,  delivered  the  opinion 
of  the  court 

Appellant  contends  that  the  court  erred  in 
making  its  eighth  and  ninth  findings  of  fact 
referred  to  In  the  foregoing  statement  of  the 
case,  and  that  these  findings  are  not  only 
unsupported  by,  but  are  against,  the  evi- 
dence. It  appears  from  the  record  that  on 
June  30,  189C,  Woodman  paid  a  debt  of 
$5,000  and  Interest  thereon,  which  he  and 
Bamberger  Jointly  owed,  and  accepted  the 
note  sued  on  for  the  portion  of  the  debt  be 
bad  thus  paid  for  Bamberger.  Woodman 
placed  the  note  In  the  bands  of  W.  C.  Hall 
for  collection,  who  then  was  a  practicing  at- 
torney, but  who  at  the  time  of  the  trial  was 
a  district  Judge.  Judge  Hall,  who  retained 
possession  of  the  note  until  after  Woodman's 
death,  was  called  as  a  witness  and  testified, 
and  bis  evidence  is  not  contradicted,  that 
about  two  months  after  the  note  became  due, 
which  was  subsequent  to  the  alleged  agree- 
ment between  Woodman  and  Bamberger, 
and  which  agreement  Is  pleaded  as  a  de- 
fense In  defendant's  answer,  he  (Hall)  pre- 
sented the  note  to  Bamberger  for  payment, 
and  told  Bamberger-  that  he  would  like  to 
have  him  pay  It,  that  Mr.  Woodman  wanted 
it  settled  up;  and  he  (Bamberger)  said  It 
was  not  convenient,  but  he  would  take  care 
of  It  shortly ;  that  he  again  presented '  the 
note  for  payment  about  four  months  later, 
and  that  Bamberger  said  that  he  was  not 
ready  to  pay  it ;  that  he  would  rather  settle 
it  later.  J.  H.  Woodman,  another  witness 
whose  testimony  is  not  contradicted,  testi- 
fied In  part  as  follows :  "I  met  Mr.  Bamber- 
ger on  the  street  (February,  1904),  and  he 
said,  'Harry,  by  the  way,  I  would  like  to  get 
that  note  settled  that  the  estate  has  against 
me.'  [Referring  to  the  note  In  question.] 
And  he  said,  *I  made  Judge  Zane  [counsel 
for  the  aduilnistrator]  a  proposition  to  set- 
tle it,'  oCFering  him  either  two  thousand  or 


twenty-five  hundred  dollars.  •  •  •  i 
wish  yon  would  talk  the  matter  over  with 
Judge  Zane.'  •  •  •  Q.  What  did  he  say 
to  you  how  much  was  due  on  the  note  [re- 
ferring to  Bamberger]?  A.  He  said  he 
thought  that  was  a  fair  offer;  that  he  had 
paid  out  some  Items  that  he  and  my  uncle 
(J.  F.  Woodman)  were,  Interested  In,  and  by 
deducting  them  he  thought  that  would  be  a 
fair  ofCer  In  settlement  of  the  note.  Q.  For 
how  much?  A.  Twenty-five  or  twenty-six 
hundred.  He  said  something  like  that" 
One  witness  for  the  defendant  testified  that 
be  was  present  In  Mr.  Bamberger's  oflBce 
about  the  last  of  October,  1896,  and  heard 
the  agreement  referred  to  made;  and  bis 
testimony  as  to  the  terms  of  the  agreement 
so  far  as  material  here.  Is  as  follows :  "He 
[Woodman]  says,  'I  am  furthermore  now  on 
that  Joint  note,'  or  "notes' — I  forget  the 
word,  whether  'note'  or  'notes'  was  used — 
'to  the  National  Bank  of  the  Republic  In  the 
sum  of  $20,000  with  you.  I  am  also  on  the 
bonds  with  you  In  these  condemnation  suits 
for  the  Davis  county  lands.  If  you  will  pay 
these  obligations,  or  see  them  paid,  I  will 
then  return  you  your  note  for  $2,500  which 
you  gave  me  for  half  of  the  $5,000  which  I 
paid  the  Salt  Lake  Valley  Loan  &  Trust 
Company;  and,  furthermore,  then  you  can 
have  the  railroad,'  and  Mr.  Bamberger  final- 
ly said,  'Well,  I  will  do  If"  Another  wit- 
ness for  defendant  testified  that  he  had  a 
conversation  with  Woodman  In  October, 
1896,  and  that  "he  [Woodman]  said  he  was 
jointly  liable  with  Simon  Bamberger  for 
some  notes  to  the  National  Bank  of  the  Re- 
public for  money  borrowed  for  the  railway, 
and  was  also,  on  some  condemnation  bonds 
for  rights  of  way,  and  that  he  held  Bam- 
berger's note  for  $2^500  for  some  Indebted- 
ness of  the  railway  which  he  bad  been  obli- 
gated to  pay  to  the  Salt  Lake  Valley  Loan  & 
Trust  Company,  and  that  he  was  going  to 
turn  this  note  and  all  his  8to(^  In  the  rail- 
way over  to  Bamberger,  If  Bamberger  would 
pay  the  railway  Indebtedness  and  relieve 
him  of  all  liability  in  the  matter."  Other 
witnesses  testified  that  Woodman  had  made 
statements  to  them  which  tended  to  show 
that  such  an  agreement  had  been  made. 

Appellant  contends  that  taking  into  con- 
sideration the  evidence  of  the  different  wit- 
nesses who  testified  In  the  case.  In  connection 
with  the  facts  that  In  the  first  answer  Bam- 
berger denied  the  •execution  and  delivery  of 
the  note  In  question,  and  also  alleged  therein 
that  said  note  was  given,  but  not  Intended 
by  either  of  the  parties  as  an  absolute  and 
unconditional  promise  to  pay,  but  as  an  un- 
dertaking on  the  part  of  the  defendant,  Bam- 
berger, for  the  faithful  performance  of  cer- 
tain other  business  transactions  by  him ;  and 
that  about  one  year  thereafter  he  verified 
and  filed  an  amended  answer,  in  which  he 
admitted  the  execution  and  delivery  of  the 
note,  but  pleaded  payment  as  hereinbefore 
stated — the  record  preponderates  In  favor  of 


Utah) 


XJTAH  SAVINGS  &  TRUST  CO.  v.  BAMBERGER, 


889 


appellant  that  the  alleged  agreement  pleaded 
by  defendant  as  a  defense  In  this  case  was 
never  made  and  entered  Into  between  Wood- 
man and  Bamberger.  But,  as  this  Is  an  ac- 
tion at  law,  and  there  Is  some  substantial 
evidence  to  the  effect  that  the  agreement  was 
made  as  alleged  in  the  auswer,  under  section 
9,  art  8,  of  the  Constitution  of  this  state,  as 
has  been  repeatedly  held  by  this  court,  we 
are  prohibited  from  Interfering  with  the 
findings  of  the  trial  court  on  this  point 

While  we  must  assume,  for  the  purposes 
of  this  case,  that  the  agreement  was  made, 
we  are  satisfied  that  the  record  shows  a 
total  failure  of  consideration  on  the  part 
of  Bamberger,  for  it  shows  conclusively  that 
he  neither  paid  nor  caused  to  be  paid  the 
obligations,  or  any  part  thereof,  mentioned 
In  the  alleged  agreement  The  record  shows 
that  the  Great  Salt  Lake  &  Hot  Springs 
Kallway  Company  made  and  executed  a 
mortgage  on  all  of  its  property,  both  real 
and  personal,  in  favor  of  the  National  Bank 
of  the  Republic  to  secure  the  payment  of 
the  note  for  $20,000  signed  by  Woodman  and 
Bamberger,  as  well  as  another  note  of  the 
same  amount  and  bearing  the  same  date. 
On  January  27,  1896,  the  bank  commenced 
an  action  to  foreclose  the  mortgage,  •  and 
made  Bamberger  and  Woodman  defendants 
in  the  action.  On  September  26,  1896,  a 
decree  was  entered  in  favor  of  the  bank, 
and  it  appearing  that  the  Great  Salt  Lake 
>&  Hot  Springs  Railway  Company  had  be- 
come insolvent  defendant,  Bamberger,  was 
appointed  receiver,  and  as  such  receiver 
Bamberger  took  charge  of  all  property,  both 
real  and  personal,  belonging  to  said  railway 
company.  The  decree  provided  that  the  re- 
ceiver proceed  to  sell  all  the  property,  both 
real  and  personal,  belonging  to  said  com- 
pany, and  in  pursuance  of  the  decree  and 
order  of  sale  the  property  was  duly  adver- 
tised; and  on  October  28,  1896,  It  was  sold 
by  the  receiver  at  public  sale  to  the  Salt 
Lake  '&  Ogden  Railway  Company  for  the 
sura  of  $70,000.  On  October  29,  1896,  the 
sale  was  approved  by  the  court,  and  the  re- 
ceiver was  ordered  to  pay  certain  obliga- 
tions of  the  Great  Salt  Lake  &  Hot  Springs 
Railway  Company,  among  which  was  the 
note  of  $20,000  to  the  National  Bank  of  the 
Republic,  signed  by  Woodman  and  Bam- 
berger; and  It  was  further  ordered  that  said 
Woodman  and  Bamberger  be  released  from 
any  and  all  obligations  to  plaintiff  bank 
growing  out  of  said  indebtedness.  On  Oc- 
tober 30,  1896,  the  receiver  filed  his  report 
with  the  court  showing  he  bad  paid  In  full 
said  Indebtedness  in  pursuance  of  the  order 
of  court,  and  on  said  date  an  order  was  en- 
tered discharging  the  receiver.  It  will  thus 
be  seen  that  Bamberger  absolutely  did  noth- 
ing of  his  own  volition  as  a  private  Indi- 
vidual by  way  of  paying  or  causing  to  be 
paid  the  obligations  referred  to. 

The  gist  of  the  eipressed  terms  of  the  oral 
coiitract  is  that,  In  consideration  of  Bam- 


berger paying  or  causing  to  be  paid  the  bank 
notes  and  condemnation  bonds.  Woodman 
agreed  to  surrender  and  cancel  the  note  sued 
on.  The  doing  of  the  one  thing  was  the  con- 
sideration for  the  doing  of  the  other.  It  is 
not  claimed  that  Bftmberger  paid  the  bank 
notes,  but  that  he  caused  them  to  be  paid. 
Before  it  can  be  successfully  claimed  that  he 
caused  them  to  be  paid,  it  must  be  shown 
that  be  did  something  which  produced  or  ef- 
fected the  result  of  payment;  otherwise  the 
consideration  moving  from  him  failed.  The 
evidence  is  wanting  that  he  did  anything 
which  produced  or  effected  this  result  What 
he  did  in  the  premises  was  done  as  an  ofiB- 
cer  of  the  court  and  In  the  performance  of 
a  legal  duty  thereby  commanded  of  him,  and 
the  performance  of  this  duty  produced  and 
effected  the  result  of  payment,  which  per-  ' 
formance  and  result  obtained  was  not  at  all 
dependent  upon  the  agreement  made  between 
him  and  Woodman,  nor  at  all  affected  there- 
by. To  the  contrary,  all  the  evidence  In  the 
record  showing  what  Bamberger  did  by  way 
of  organizing  the  new  company,  paying  the 
money  into  Its  treasury  for  Its  capital  stock, 
and  with  which  the  new^  company  purchased 
the  property  of  the  old  company  at  the  re- 
ceiver's sale,  and  of  winding  up  the  business 
of  the  old  road  which  resulted  In  the  pay- 
ment of  the  bank  notes  and  condemnation 
bonds,  were  all  done  prior  to  the  making  of 
the  said  oral  agreement.  In  other  words, 
what  Bamberger  did  was  not  done  by  virtue 
or  in  pursuance  of  this  oral  agreement,  or  as 
and  for  an  act  of  himself. 

While  the  court  found  that  the  oral  con- 
tract between  Bamberger  and  Woodman  was 
made  about  the  1st  day  of  October,  1896, 
the  undisputed  evidence  Introduced  by  Bam- 
berger himself  shows  conclusively  that  it 
was  made  and  entered  into  about  the  last  of 
October,  1896.  On  September  26,  1896,  a 
Judgment  was  had  and  entered  in  favor  of 
the  bank  on  the  bank  notes,  and  Bamberger 
appointed  receiver  of  the  old  road.  .  On  Oc- 
tober 28, 1896,  Its  property  was  sold  for  $70,- 
000.  On  the  29th  the  sale  was  affirmed,  and 
on  the  30th  his  report  filed,  showing  the  pay- 
ment in  full  of  said  indebtedness  out  of  said  ' 
funds.  It  is  apparent,  therefore,  that  the 
oral  agreement  had  nothing  to  do  with  the 
fact  of  Bamberger  accepting  the  ofQce  or  per- 
forming the  duties  of  receiver,  or  in  the 
handling  of  the  assets  or  winding  up  of  the 
business  of  the  old  company.  It  is  claimed, 
however,  that  he  paid  the  $70,000  into  the 
treasury  of  the  new  company,  with  which  it 
purchased  the  property  of  the  old  road  at 
the  receiver's .  sale.  Thereby  these  bank 
notes  (In  Judgment)  and  condemnation  bonds 
were  paid,  and  thereby  Bamberger  caused 
them  to  be  paid.  Assuming,  as  the  evidence 
shows,  Bamberger  did  pay  the  $70,000  into 
the  treasury  of  the  new  road,  it  is  a  fair  in- 
ference from  the  evidence  that  It  was  paid 
prior  to  the  time  of  making  the  oral  agree-, 
ment,   for   the   undl8puti§|itiftvJ4^a£ft\f<\8^[C 
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that  a  check  for  $4,000  (Exhibit  Xo.  13)  given 
by  him  In  payment  of  10  per  cent,  on  the 
capital  stock  subscribed  was  drawn  In  favor 
of  the  new  company  March  17,  1896,  and  paid 
the  following  day  by  the  bank  upon  which 
It '  was  di^awn.  The  transaction  last  men- 
tioned occurred  more  than  three  montlia  be- 
fore the  note  in  question  was  executed  and 
delivered,  and  more  than  seven  months  prior 
to  the  time  the  oral  agreement  was  entered 
into.  And,  further.  It  most  conclusively  ap-» 
pears  that  the  consideration  of  the  new  road 
paying  said  sum  at  the  receiver's  sale  was 
Its  purchase  and  receipt  of  the  property  of 
the  old  road. '  Hence  It  Is  apparent  that  the 
oral  contract  had  nothing  whatever  to  do 
with  these  matters,  and  can  therefore  not  be 
claimed  as  consideration  for  It. 

True,  the  evidence  shows  also  that  he.  Is- 
sued his  personal  checks  In  payment  of  some 
of  the  condemnation  claims,  but  the  evidence 
also  shows  that  the  funds — and  it  Is,  in  ef- 
fect, so  alleged  In  the  answer — ^against 
which  the  checks  were  drawn  were  funds 
belonging  to  the  Salt  Lake  &  Ogden  Railway 
Company.  The  record  further  tends  to  show 
that  at  the  time  this,  agreement  is  alleged  to 
have  been  made  the  note  to  the  National 
Bank  of  the  Republic  had  been  paid,  or  at 
least  the  funds  were  in  bis  hands,  as  re- 
ceiver, with  which  It  was  bis  legal  duty  to 
pay  it.  Therefore,  as  contended  by  appel- 
lant, no  consideration  whatever  passed  from ' 
Bamberger  to  W'oo'dman  for  the  cancellation 
and  surrender  of  the  note  sued  on.  "It  may 
be  stated  as  an  elementary  principle  that 
neither  is  the  promise  to  do  nor  the  actual 
doing  of  that  which  the  promisee  is  boimd 
by  law  to  do  a  sufficient  consideration  to 
support  a  contract  in  his  favor."  6  Am.  & 
Eng.  Law,  U9,  750,  732;  Conover  v.  Stillwell, 
34  N.  J.  Law,  58;  Lewis  v.  McReavy,  7  Wash. 
294,  34  rac.  832;  Reynolds  v.  Nugent,  25 
Ind.  328;  1  Parsons  on  Contracts,  p.  467; 
Dunckel  v.  Dunckel,  50  Hun,  25,  8  N.  T. 
Supp.  888;  Pope  v.  Hays,  19  Tex.  375;  Par- 
melee  V.'  Thompson,  45  N.  Y.  58,  0  Am.  Rep. 
33;  Hammond  on  Contracts,  p.  062;  9  Cyc. 
347.  Id  the  case  of  Dunckel  v.  Dunckel,  su- 
pra, one  John  A.  Dunckel,  who  was  indebt- 
ed in  an  amount  of  over  $11,000,  for  the  pay- 
ment of  $7,500  of  which  his  father,  William 
Dunckel,  was  surety,  died,  leaving  a  will  ap- 
pointing his  wife  exec^itrlx  and  sole  legatee 
thereunder.  Soon  after  the  death  William 
Dunckel  promised  the  widow  and  executrix 
that  if  she  would  pay  these  debts  on  which 
be  was  liable,  and  would  save  him  from  pay- 
ing the  same,  he  would  give  her  a  life  es- 
tate In  certain  land  which  had  been  occupied 
by  plaintiff  and  her  husband  for  about  17 
years,  but  of  which  William  Dunckel  was 
the  owner.  The  widow  agreed  to  pay  these 
debts,  for  which  at  that  time  it  was  uncer- 
tain whether  the  estate  of  the  deceased 
would  be  sufficient.  She  subsequently  paid 
the  debts  out  of  the  funds  belonging  to  the 
estate   and  delivered   the   notes   on    which 


William  Dunckel  wfts  liable  to  him,  and  de- 
manded the  life  lease  of  the  premises  whicb 
she  had  continued  to  occupy'  after  tlie  death 
of  John  A.  Dunckel,  her  testator.  WlUiana 
Dunckel  refused  to  deliver  the  lease,  and  on 
being  sued  by  the  widow  defended  on  the 
ground  that  there  was  no  consideratidn  for 
the  contract,  inasmuch  as  the  debts  ia  ques- 
tion bad  been  paid  out  of  the  assets  of  the 
estate  of  the  testator,  who  was  primarily  lia- 
ble. The  Supreme  Court,  in  the  course  of 
the  opinion,  says:  "Finally,  as  an  independ- 
ent proposition,  this  plaintiff  has  not  done 
anything  or  paid  anything  which  gives  her  a 
claim  of  any  sort  against  defendant.  She 
could  not  maintain  an  action  against  de- 
fendant for  any  money  paid,  because  she  has 
paid  nothing  except  what  she  was  botmd  to 
pay  from  the  moneys  belonging  to  the  estate, 
without  regard  to  the  agreement  He  owes 
her  nothing  for  services.  All  she  has  done 
was  to  discharge  the  duties  of  executrix,  for 
which  she  was  paid  out  of  the  estate.  It 
was  not  part  of  the  agreement  that  she  was 
to  act  as  executrix,  nor  did  she  assume  that 
duty  because  of  the  agreement.  She  expect- 
ed to  and  did  accept  the  trust  because  the 
will  of  her  husband  so  appointed.  The  de- 
fendant agreed  with  her  that,  if  she  would 
do  her  duty  in  the  discharge  of  that  trust,  as 
the  law  Itself  required,  he  would  give  her 
the  life  lease.  There  was  therefore  no  legal 
consideration  for  the  agreement." 

Counsel  for  respondent  put  much  stress  up- 
on the  fact  that  Bamberger  was  the  promoter 
of  and  owned  practically  all  the  stock  of  the 
corporation  that  purchased  and  succeeded  to 
all  the  rights  of  the  Great  Salt  Lake  &  Hot 
Springs  Hallway  Company.  The  record 
shows  that  this  company  was  organized 
March  17,  1896,  more  than  three  months  be- 
fore the  execution  and  deUvery,  June  30. 
1896,  by  Bamberger  to  Woodman  of  the  note 
sued  on,  and  more  than  seven  montlis  prior 
to  the  time  the  alleged  agreement  was  en- 
tered into,  which  time  the  uncontradicted 
evidence  conclusively  shows  was  "about  the 
last  of  October,  1896";  and  it  is  alleged  iu 
the  answer,  and  the  court  found,  that  the 
Salt  Lake  &  Ogden  Railway  Company  was 
organized  to  acquire  title  to  the  property 
owne^  by  the  Great  Salt  Lake'&  Hot  Springs 
Railway  Company.  Therefore  It  Is  conclu- 
sively shown  by  the  record  itself  that  tliis 
alleged  agreement  had  uothing  to  do  with  the 
organization  of  the  corporation  which  pur- 
chased the  property  at  the  sale  referred  to, 
and  that  the  payment  of  the  obligations  men- 
tioned was  neither  directly  nor  indirectly  the 
outgrowth  of  such  agreement 

The  part  of  the  findings  of  the  court  which 
holds  that  Bamberger  paid  or  caused  to  he 
paid  the  obligations  referred  to  is  not  only 
unsupported  by  the  evidence,  but  is  in  fact 
contrary  to  and  against  the  same,  and  beuce 
is  erroneous. 

Tlie  Judgment  Is  reversed,  with  directions 
to  the  trial  court  t^.^ran^.a  IjewJ^^^^C^osts 
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of  this  appeal  are  to  be  taxed  against  the 
respondent. 

STRAUP,  J„  concurs. 

BABTCH,  C.  J.  (dissenting).  I  am  nnable 
to  concur  with  the  majority  In  reversing  this 
case.  At  the  trial  the  court,  after  finding 
that  before  the  making  of  the  agreement  in 
question  certain  obligations  existed  for  the 
discharge  of  which  Mr.  Woodman  and  Mr. 
Bamberger  were  liable,  made  findings  of 
fact  as  follows:  "That  said  railway  compa- 
ny became  insolvent  and  was  put  into  the 
hands  of  a  receiver  on  or  about  the  24th  day 
of  September,  1806.  That  on  or  about  the 
1st  day  of  October,  1806,  said  James  F. 
Woodman,  deceased,  and  this  defendant,  Si- 
mon Bamberger,  made  and  entered  into  an 
agreement  wherein  and  whereby  said  Wood- 
man agreed  to  cancel  and  deliver  to  this  de- 
fendant, Simon  Bamberger,  the  note  sued  on 
In  plaintiffs  complaint.  If  said  Bamberger 
would  hold  said  Woodman  free  and  harm- 
less from  any  and  all  liability  by  reason  of 
having  signed  said  note  to  the  National  Bank 
of  the  Republic  and  said  condemnation  bonds, 
and  would  pay  or  cause  to  be  paid  said  note 
and  said  condemnation  bonds.  That  pursu- 
ant to  this  agreement  this  defendant  caused 
said  note  to  the  National  Bank  of  the  Repub- 
lic to  be  paid  on  or  about  the  22d  day  of 
September,  1897,  by  a  corporation  known  as 
the  Salt  Lake  &  Ogden  Railway  Company, 
which  said  defendant,  Bamberger,  caused  to 
be  organized  for  the  purpose  of  acquiring  ti- 
tle to  the  property  then  owned  by  the  said 
Great  Salt  Lake  &  Hot  Springs  Railway  Com- 
pany; and  thereafter,  to  wit,  before  the  4th 
day  of  December,  1897,  said  defendant,  Bam- 
berger, paid  and  caused  each  and  all  of  said 
condemnation  bonds  to  be  paid  and  satisfied 
In  full  by  said  Salt  Lake  &  Ogden  Railway 
Company.  That  after  said  note  and  condem- 
nation bonds  were  satisfied  as  aforesaid  said 
defendant  demanded  the  cancellation  and 
surrender  of  the  note  In  this  suit,  and  that 
said  James  F.  Woodman  accepted  the  cancel- 
lation of  said  obligations  In  full  satisfaction 
of  said  note,  and  promised  and  agreed  to  sur- 
render and  deliver  said  note  to  this  defend- 
ant pursuant  to  bis  said  agreement  herein- 
before set  out  with  said  defendant  Bamberg- 
er. That  the  only  reason  that  said  note  was 
not  surrendered  by  said  James  F.  Woodman 
in  his  lifetime  to  said  defendant,  Bamberger, 
was  because  said  Woodman  had  mislaid  said 
note  and  could  not  find  It." 

The  appellant  contends  that  the  evidence 
Is  insufficient  to  support  these  findings,  and 
my  Brethren  seem  to  sustain  tliis  contention; 
for,  while  they  admit  an  agreement  was 
made  as  claimed  by  the  defendant,  they  hold 
that  there  was  "a  total  failure  of  consider- 
ation." The  evidence  on  this  subject  In  part 
Is  as  follows:  The  witness  Oherudorfer,  aft- 
er stating  that  he  was  present  at  a  conversa- 
tion when  the  agreement  was  made,  said: 


"A  conversation  occurred  between  Mr.  Bam- 
berger and  Mr.  Woodman.  Mr.  Bamberger 
asked  Mr.  Woodman  to  continue  with  him  in 
the  railroad  business.  Mr.  Woodman  said: 
'I  am  too  old  to  go  into  any  new  railroad 
ventures.  I  am  with  you  on  the  note  to  the 
Bank  of  the  Republic  for  $20,000,  and  I  am 
also  on  the  bonds  in  those  condemnation  suits 
for  those  Davis  county  lands;  and  if  you 
will  pay  those,  or  see  that  they  are  paid, 
and  release'  me  of  my  obligation  on  that  note 
and  on  those  condemnation  bonds,  I  will  give 
you  back  the  twenty-five  hundred  dollar  note 
which  you  gave  me  for  your  half  of  what  I 
paid  the  Salt  Lake  Valley  Loan  &  Trust 
Company,  and  you  can  have  the  railroad  al- 
so. You  can  have  it  all.'  Mr.  Bamberger 
asked  him  to  continue  with  him  in  the  rail- 
road, and  he  repeated,  'I  am  getting  too  old,' 
and  he  again  repeated  the  obligations  what 
he  was  on.  He  said  that  if  Mr.  Bamberger 
would  pay  them,  or  see  that  they  were  paid, 
he  could  have  the  railroad,  and  he  would  give 
back  the  twenty-five  hundred  dollar  note. 
Mr.  Bamberger  then  said,  T  will  do  it.'  That 
was  some  time  in  October,  1896."  This  wit- 
ness had  a  conversation  with  Mr.  Woodman 
the  next  year,  when  he  exhibited  to  him  a 
voucher  showing  that  he  had  just  paid  the 
last  of  the  condemnation  suits,  and  Mr. 
Woodman  said,  "That  is  good."  It  will  be 
noticed  that  the  agreement  herein  mentioned 
does  not  provide  that  Mr.  Bamberger  should 
pay  the  obligations  personally,  but  he  was 
bound  to  pay  them  personally,  or  cause  them 
to  be  paid,  so  as  to  relieve  Mr.  Woodman 
from  their  payment.  The  evidence,  however, 
shows  that  Air.  Bamberger  did  actually,  out 
of  his  own  money,  pay  some  of  the  condem- 
nation verdicts.  Two  of  his  personal  checks 
were  Introduced  In  evidence,  showing  pay- 
ments of  $975.74  and  $131.10,  respectively. 
It  is  also  shown  that  pursuant  to  the  agree- 
ment Mr.  Bamberger  .relieved  Mr.  Woodman 
of  all  the  obligations  referred  to,  amounting 
to  about  $30,000,  exclusive  of  interest,  and 
that  he  furnished  all  the  money  that  was 
used  to  buy  the  property  of  the  Great  Salt 
Lake  &  Hot  Springs  Railway  Company.  On 
this' subject  the  defendant  testified  as  fol- 
low^: "Q.  State  with  whose  money  the  obli- 
gations referred  to  in  the  case  of  the  Na- 
tional Bank  of  the  Republic  against  the 
Great  Salt  Lake  &  Hot  Springs  Railway 
Company  were  paid.  A.  Jly  money.  My 
money  paid  all  those  obligations;  all  the  ob- 
ligations that  Woodman  was  indorser  on. 
Q.  With  whose  money  were  those  condemna- 
tion settlements  referred  to  in  defendant's 
Exhibits  1  to  8,  inclusive,  paid?  A.  Well,  ray 
,  money;  that  is,  by  the  way  of  the  railroad 
company.  I  paid  the  money  to  the  treasurer 
of  the  railroad  company;  paid  It  into  the 
company.  Q.  You  paid  with  your  money 
some  of  the  early  condemnation  suits,  did 
you?  A.  Well.  I  remember  it  simply  by  the 
checks  as  they  came  up  this  morning.  Paid 
the  suits  of  the  Fords^ai^d  J<jh.^,jri,g-I(> 
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Tblg  cheek,  Bzblbtt  Ko.  13,  for  ^.000,  pay- 
able to  Ed.  Dnncan,  tbis  Is  my  cbeck.  Q. 
What  was  it  for?  A.  That  was  paid— the  10 
per  cent  on  the  organization  of  the  Salt 
Lake  &  Ogden  Railway  Company.  Q.  Who 
owtig  all  the  stock  of  the  Salt  Lake  &  Ogden 
Railwdy  Company?  A.  I  own  It  virtually 
all.  I  mean  with  the  exception  of  a  few 
shares  to  qualify  directors,  one  share  apiece. 
Q.  How  long  have  you  owned  it?  A.  Ever 
since  its  organization.  I  paid  the  capitali- 
zation of  the  company.  The  stock  Is  prac- 
tically owned  by  me.  I  organized  the  com- 
pany." It  thus  appears  that  Mr.  Bamberger's 
services  and  money  became  the  instruments 
'  to  save  Mr.  Woodman  harmless  from  the  ob- 
ligations referred  to  in  the  agreement.  This 
was  acknowledged  by  Mr.  Woodman,  who  ex- 
pressed his  pleasure  and  satisfaction  with 
Mr.  Bamberger's  efforts  to  relieve  him  of  the 
obligations,  as  appears  from  the  testimony  of 
the  witness  Mountney,  who  in  part  testified: 
Q.  Did  yon  bear  any  talk  between  Mr.  Bam- 
berger and  Mr.  Woodman?  A.  It  was  in  the 
spring  or  summer  of  1000.  Mr.  Woodman 
and  Mr.  Bamberger  came  into  the  back  of- 
fice where  I  had  my  desk,  and  Mr.  Woodman 
said  to  Mr.  Bamberger,  'I  understand  the 
railroad  is  doing  very  nicely  now?  Mr. 
Bamberger-  said,  'Tes,  it  Is  doing  very  well 
indeed.'  Mr..  Woodman  said:  'I  am  sorry  I 
am  old,  or  else  I  should  like  to  have  gone  in 
with  you  on  it  I  wish  you  success.'  Mr. 
Bamberger  said,  "Uow  aliout  that  note  I 
gave  you  for  taking  up  the  Salt  Lake  Valley 
notes?'  Mr.  Woodman  said,  'Why,  I  will 
send  it  down.'  Mr.  Bamberger  said,  *I  will 
send  my  stenographer  up  for  it'  That  was 
practically  all  he  said."  The  stenographer 
referred  to,  upon  the  same  subject  testified: 
"Q.  What  is  your  occupation?  A.  Stenogra- 
pher for  Mr.  Bamberger.  Have  been  bis 
stenographer  for  seven  years.  Was  in  the 
office  at  the  time  of  the  conversation  be- 
tween Mr.  Bamberger  apd  Mr..  Woodman. 
It  was  about  1900.  As  Mr.  Woodman  was 
leaving,  Mr.  Bamberger  asked,  'What  about 
that  note  I  gave  you — the  Salt  Lake  Valley 
note?*  Mr.  Woodman  said,  'Oh,  yes;  I  will 
look  for  it,  and  send  it  down.'  Mr.  Bam- 
berger said.  *No,  I  will  send  my  stenographer 
for  it'  That  is  all  I  heard.  Q.  Did  you  go 
up?  A.  I  did,  and  be  said,  'Call  again.'  Q. 
Did  you  call  again?  A.  I  did.  Q.  What  did 
he  say  then?  A-  Well,  he  said:  'Why  does 
be  bother  me  about  that?  I  will  send  It  down 
when  I  find  It' "  The  witness  Knox  testi- 
fied: "I  know  Mr.  Bamberger  and  Mr.  Wood- 
man were  Indorsers  on  the  note  at  my  bank. 
The  note  was  for  $20,000.  Had  several  con- 
versations with  Mr.  Woodman  about  It.  We 
were  endeavoring  to  have  these  notes  paid. 
There  was  another  one  of  520,000  also.  Mr. 
Woodmon  was  the  Indorser  on  one.  Q.  Did 
you  state  there  was  another  note  for  $20,- 
000?  A.  Tes,  Mr.  Woodman  was  only  on  one. 
Air.  Bamberger  agreed  to  pay  It.  Mr.  Wood- 
man came  to  the  bank,  and  wanted  to  know 


if  these  matters  were  settled;  and  the  note 
was  finally  taken  by  Mr.  Bamberger,  as 
agreed  between  him  and  Mr.  Woodman. 
Mr.  Woodman  was  there  at  the  bank,  and 
stated  they  had  made  the  adjustment  where- 
by Mr.  Bamberger  assumed  the  payment 
and  wanted  to  know  if  It  would  be  all  right 
If  they  settled  it  that  way.  There  was  a 
note  that  he  had  taken  up  of  the  Salt  Lake 
Valley  Loan  &  Trust  Company,  and  some 
bonds,  thnt  were  to  be  all  surrendered  when 
Mr.  Bamberger  finally  paid  this  note.  That 
was  about  the  talk,  as  I  remember  it  Aft- 
erwards he  asked  me  if  everything  had  been 
settled  up  and  satisfied,  and  if  we  had  got- 
ten our  pay.  I  told  him  we  bad.  He  said 
Mr.  Bamberger  bad  been  fahr  in  the  matter, 
after  all,  and  bad  paid  him  in  full,  every- 
thing as  he  had  agreed  to.  It  was  merely 
a  conversation  that  was  had  some  time  after- 
wards. That  was  the  remark  that  was 
made,  that  everything  bad  been  settled  satis- 
factorily, and  he  was  very  glad  we  had  got- 
ten our  money,  etc.  Mr.  Bamberger  had  paid 
him  everything  he  owed  him.  He  said,  'He 
don't  owe  me  anything.' "  "State  more  fully, 
Mr.  Knox,  what  was  said  by  Mr.  Woodman, 
if  anything,  about  the  obligation  that  Mr. 
Bamberger  was  on  with  him?  A.  He  came 
there,  and  wanted  to  know  whether  every- 
thing was  settled  or  not.  He  said  he  was 
to  surrender  this  obligation — this  Salt  XjUke 
Valley  Loan  &  Trust  Company  note,  and  I 
think  some  other  matter — but  be  did  not 
want  to  do  it  unless  everything  was  done  as 
agreed,  and  I  told  him  It  was  done;  and  I 
understood  him  that  he  was  going  to  surren- 
der this  note,  and  he  came  to  see  if  every- 
thing had  finally  been  adjusted  between  us." 
The  witness  McCartney  testified:  "I  had  a 
conversation  with  James  P.  Woodman.  To 
the  best  of  my  recollection  it  was  in  Octo- 
ber, 1806,  shortly  after  the  receivership  was 
appointed  for  the  Great  Salt  Lake  &  Hot 
Springs  Railway  Company.  E^arly  in  ViHG 
the  company  got  into  financial  difficulties, 
and  shortly  after  the  appointment  of  a  re- 
ceiver in  September,  1800,  I  had  a  conversa- 
tion with  James  P.  Woodman  about  the  rail- 
way. To  the  best  of  my  recollection  it  was 
in  October,  1896.  He  said  he  considered  the 
stock  In  that  railway  a  total  loss,  and  was 
not  going  to  have  anything  to  do  with  reoi^ 
ganizing  the  company.  He  said  he  was  Joint- 
ly liable  with  Simon  Bamberger  for  some 
notes  to  the  National  Bank  of  the  Republic 
for  money  borrowed  for  the  railway,  and  was 
also  on  some  condemnation  bonds  for  rights 
of  way,  and  that  he  held  Bamberger's  note 
for  $2,500  for  some  Indebtedness  of  the  rail- 
way which  he  had  been  obliged  to  pay  to  the 
Salt  Lake  A'alley  liOan  &  Trust  Company, 
and  that  he  was  going  to  turn  this  note  and 
all  bis  stock  in  the  railway  over  to  Bam- 
berger if  Bamberger  would  pay  up  the  rail- 
way indebtedness,  and  relieve  him  of  all  lia- 
bility In  the  matter."  There  is  other  evi- 
dence in  the  record  of  similar  Import,  but  I 
Digitized  by  ^^JVJ*^V  It 
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do  not  deem  fortber  reference  tbweto  Im- 
portant It  seems  manifest  that  there  was 
not  only  an  agreement  between  the  parties, 
based  upon  sufficient  consideration,  but  that 
the  same  was  faithfully  performed  by  the 
defendant,  and  that  he  was  entitled  to  a  sur- 
rendisr  of  the  note  sued  upon.  Under  such 
evidence,  as  is  disclosed  by  the  record,  It  Is 
difficult  to  see  how  the  findings  of  the  <»urt 
can  be  disturbed.  In  my  Judgment,  this  Is 
clearly  a  case  where  the  rule,  so  frequently 
announced  by  this  court,  that,  where  there  Is 
a  substantial  conflict  in  the  evidence  the 
findings  of  the  trial  court  will  not  be  disturb- 
ed, should  be  applied. 
i  therefore  dissent. 


(29  utab,  US) 

MINNIE  MAUD  RESERVOIR  &  IRRIGA- 
TION CO.  V.  GRAMES. 

(Supreme  Court  of  Utah.     July  28,  1905.) 

Water   Coubsbs— Appbopbiamon— USb  —  Ac- 

Tioss— Decbee. 

Where  defendant  had  lived  on  certain  land 
since  1890,  and  since  1891,  and  before  the  for- 
mation of  plaintiff  corporation,  had  appropri- 
ated the  waters  of  a  creek  to  irrigate  between 
40  and  50  acres  thereof  through  a  ditch  four 
feet  wide  and  a  foot  and  a  half  deep,  it  was 
not  error,  in  a  suit  by  the  corporation  to  es- 
tablish the  rights  to  the  waters  of  the  creek, 
for  the  court  to  award  defendant,  as  a,  prior 
appropriator,  one-half  of  one  cubic  foot  or  wa-. 
ter  per  second  daring  the  low-water  and  three- 
fourths  of  a  cubic  foot  per  second  in  the  high- 
water  season,  it  having  been  stipulated  that 
"the  duty  of  water,  for  the  land  in  controversy 
is  one  cubic  foot  for  65  acres  of  land." 

Straup,  J.,  dissenting. 

Appeal  from  District  Court,  Carbon  Coun- 
ty; Jacob  Johnson,  Judge. 

Action  by  the  Minnie  Maud  Reservoir  & 
Irrigation  Company  against  Martha  Orames. 
From  a  decree  establishing  irrigation  rights 
in  the  waters  of  a  certain  creel^,  plaintiff  ap- 
peals.   Affirmed. 

L.  O.  HofCman,  S.  R.  Thurman,  and  Hurd 
&  Wedgwood,  for  appellant  W.  H.  Frye, 
for  respondent 

BARTCH,  C.  J.  The  plaintiff  brought  this 
action  to  determine  and  quiet  Its  right  to 
the  waters  of  Minnie  Maud  creek,  a  stream 
in  Carbon  county,  Utah,  and  to  enjoin  the 
defendant  from  interfering  with,  or  from  di- 
verting or  using,  or  asserting  any  right  to 
the  use  of,  the  water  of  the  stream.  The 
defendant  In  her  answer,  after  alleging  her 
right  to  the  use  of  a  certain  quantity  of  the 
water  from  the  stream  by  appropriation  and 
adverse  user,  prayed  that  she  be  awarded 
the  right  to  use  a  sufficient  amount  to'  ir- 
rigate 160  acres  of  land  and  for  domestic  and 
other  purposes.  At  the  trial  the  court,  after 
hearing  the  evidence,  found  In  favor  of  the 
defendant,  awarded  her  a  certain  portion  of 
the  water  of  the  stream,  and  enjoined  both 
parties  from  Interfering  with  the  rights  to 


the  use  of  water  as  established  by  the  de- 
cree. 

This  appeal  is  from  the  Judgment  and  de- 
cree. The  appellant  contends  that  two  of 
the  findings  of  fact  are  not  supported  by  the 
evidence,  and  that  the  decree,  being  based 
on  the  findings  of  fact,  is  erroneous.  The 
objectionable  findings  read  as  follows:  "The 
def^idant  has,  by  adverse  user  of  the  waters 
of  the  Minnie  Maud  creek,  acquired  a  right 
to  the  use  of  a  certain  quantity  of  the  wa- 
ters of  said  Minnie  Maud  creek,  and  that 
such  user  has  been  for  more  than  seven 
years  last  past;  that  the  preponderance  of 
the  evidence  shows  that  defendant  Is  entitled 
to  a  certain  quantity  of  the  waters  of  said 
Minnie  Maud  creek  by  reason  of  defendant's 
said  adverse  user  of  said  waters."  "That  the 
quantity  of  water  acquired  by  such  adverse 
user  amounts  to  one-half  of  one  second  foot 
of  water  until  the  fiow  of  the  same,  at  the 
point  of  diversion,  by  the  defendant  amounts 
to  three  second  feet,  and  after  adding  the 
one-half  second  foot  to  said  flow,  defendant 
Is  entitled  to  one-fourth  of  a  second  foot  in 
addition  to  the  one-half  second  foot  afore- 
said." The  decrete  based  upon  these  findings, 
so  far  as  material  here,  provides  that  the  de- 
fendant "shall  have  and  be  entitled  to  the 
undisputed  use  and  enjoyment  of  a  one-half 
of  one  second  foot  of  water"  from<the  stream 
at  the  point  of  diversion  by  her,  for  agricul- 
tural and  other  beneficial  uses,  "at  all  sea- 
sons of  the  year,  and  at  all  times,  for  use 
on  her  lands  on  said  Minnie  Maud  creek,  un- 
til the  fiow  of  the  waters"  of  the  creek  "shall 
reach  a  quantity  equal  to  three  second  feet, 
and,  after  adding  said  one-half  of  one  second 
foot  to  such  fiow,  the  defendant  shall  have 
and  be  entitled  to  the  use  and  enjoyment  of 
one-fourth  of  a  second  foot  of  the  water  of 
Minnie  Maud  creek,  in  addition  to  the  one- 
half  of  one  second  foot  as  aforesaid  at  the 
point  of  diversion."  This  decree,  it  seems, 
gives  the  defendant  one-half  of  a  second  foot 
during  the  time  of  low  water  and  three- 
fourths  of  a  second-foot  during  the  high-wa- 
ter season  when  the  flow  of  the  stream 
amounts  to  fhree  second  feet;  and  from  a 
careful  examination  of  the  evidence  we  are 
unable  to  say  that  the  proof  does  not  sustain 
the  above  findings  upon  which  the  decree  is 
founded.  Even  if,  considered  lu  a  purely 
technical  sense,  the  evidence  were  conceded 
to  be  insufficient  to  sustain  an  adverse  user, 
still  the  proof  disclosed  by  the  record  is  am- 
ple to  show  that  the  defendant  is  entitled, 
because  of  prior  appropriation  and  use,  at 
least  to  the  amount  of  water  awarded  her. 
On  the  question  of  her  diversion  and  use  of 
the  water,  E.  C.  Lee,  one  who,  with  others, 
deeded  his  water  rights  to  the  plaintiff  cor- 
poration, and  Is  one  of  the  principal  witness- 
es of  the  plaintiff,  testified:  "She  has  used 
the  water  every  year  since  1892  to  the  pres- 
ent year.  She  turned  it  out  of  the  ditch,  and 
irrigated  what  land  is  cultivated.  She  put  a 
dam  in  the  creek,  and  has  done  so  every  year 
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since  1892.  Up  to  the  time  of  the  commence- 
ment of  this  action,  these  dams  were  never 
taken  out,  that  I  know  of.  She  used  the  wa- 
ter as  she  saw  fit,  for  anything  that  I  know 
of,  and  I  only  got  what  water  she  did  not 
use."  The  witness  made  further  statements 
as  follows:  "I  asked  the  defendant  to  turn 
the  water  down  In  ipOO.  I  was  there  once 
before,  but  I  do  not  know  when  It  was,  and 
I  saw  her  turn  the  water  down.  I  did  noth- 
ing but  ask  her  to  turn  it  down.  She  has 
gone  along  using  the  water  from  the  first 
time  I  knew  of  her  having  water  out  of  the 
creek  until  the  present  time  each  year.  I 
never  took  out  any  of  her  dams,  or  turned 
the  water,  or  attempted  to.  When  I  went  up 
to  see  Mrs.  Graihes  in  1900,  I  told  her  I  was 
burning  up  down  there  for  want  of  water. 
I  told  her  I  would  like  to  have  her  turn  It 
down  for  ten  days.  I  thought  I  could  save 
my  crops.  She  said  she  would  tiu-n  it  down 
for  me.  I  remember  going  up  there  and  see- 
ing about  getting  some  water  a  good  many 
years  ago.  We  were  short  of  water,  but  I 
cannot  remember  the  conversation.  Mr. 
Grames  first  commenced  to  Irrigate  In  1892. 
Before  he  commenced  to  irrigate  there  was 
about  120  acres  Irrigated.  [By  plaintifTs 
grantors.]  The  lands  in  the  canyon  are 
sandy,  and  soak  freely,  and  require  a  large 
quantity  of  water  to  irrigate  them.  I  have 
been  at  Mrs.  Grames*  place  every  year.  I 
saw  water  running  In  the  ditch  in  1892.  I 
did  not  see  it  go  to  the  land.  I  have  seen 
water  running  on  the  land  in  different  years 
up  there.  The  first  time  I  saw  the  Grameses 
there  they  had  Just  started  digging  into  the 
bank  to  put  up  the  house.  That  was  in  1891." 
The  witness  D.  C.  Johnson,  testifying  for 
the  plaintiff,  and  referring  to  the  husband  of 
the  defendant,  said  he  saw  him  "on  the  land 
that  Mrs.  Grames  now  occupies  in  1891,  ei- 
ther the  latter  part  of  July  or  the  first  part 
of  August."  J.  A.  Hamilton,  another  witness 
for  the  plaintiff,  testified:  "I  went  to  the 
Minnie  Maud  country  In  1894.  I  am  familiar 
with  the  land  under  irrigation  in  18^.  Two 
years  ago  I  measured  the  land  under  cul- 
tivation when  I  went  there,  and  found  some- 
thing over  300  acres.  1  measured  the  plain- 
tiff's land  and  found  33  acres  and  a  fraction 
of  land  that  bad  been  plowed  and  Irrigated. 
When  1  went  there  in  1894,  Mr.  Lee's  place 
and  the  Johnson  place  and  Campbell  place 
and  Mrs.  Grames'  place  were  all  that  were 
under  cultivation  and  irrigation,  that  I  re- 
member of.  I  should  judge  that  Mrs.  Grames 
has  Increased  her  land  under  cultivation 
since  1894  15  acres — something  near  that." 
The  defendant,  in  her  own  behalf,  testified: 
"I  reside  on  Minnie  Maud,  In  Carbon  county, 
Utah.  I  have  lived  there  since  1890.  Our 
permanent  home  has  been  there  since  1890. 
My  husband  lived  with  me  until  his  death, 
she  years  ago  last  August.  We  located  there 
the  26th  day  of  August,  1890,  and  have  re- 
sided tliere  continually  since.  In  1891  we 
took  out  a  large  ditch,  four  and  one-half  feet 


wide  on  the  top  and  two  feet  deep,  and  took 
the  water  from  the  creek  through  this  ditch. 
The  ditch  was  built  to  take  all  the  water  of 
the  creek  onto  my  land.  The  first  year  after 
taking  out  the  ditch,  we  cultivated  ten  or 
twelve  acres.  That  was  in  1891.  We  had 
water  on  our  place  in  May,  1891.  I  should 
Judge  we  have  something  near  forty  or  fifty 
acres,-  altogether,  which  we  irrigate  now. 
We  have  used  the  water  on  that  place  every 
year  when  there  was  water  In  the  creek  to 
put  on  it  No  iterson  below  claiming  the 
water  has  Interfered  with  my  use.  The  year 
before  the  incorporation  I  turned  the  water 
down  at  Mr.  Lee's  request."  The  witness  A. 
J.  Russell,  testifying  for  the  defendant,  said: 
"I  should  Judge  that  the  Grames  ditch  was 
four  feet  wide  and  a  foot  and  a  half  deep. 
It  was  taken  out  in  the  spring  of  1891.  I 
don't  know  what  time."  The  witness  Hall 
said:  "Mrs.  Grames  went  to  Minnie  Maud 
creek  in  the  fall  of  1890,  and  put  up  a  rock 
house.  In  the  spring  of  1891  they  built  a 
ditch  from  the  creek.  I  should  Judge  It  was 
somewhere  In  the  neighborhood  of  four  feet 
wide  and  two  feet  deep.  In  1802  they  had  a 
nice  little  crop  in;  in  my  Judgment,  from 
twelve  to  fifteen  acres;  principally  oafs, 
meadow,  and  some  potatoes."  There  is  other 
evidence  of  similar  Import  in  the  record,  but 
further  quotation  therefrom  or  further  ref- 
erence/in detail  thereto  is  not  deemed  neces- 
sary. It  Is  clear  that  the  defendant  is  en- 
titled to  all  the  water  awarded  her  by  the 
decree.  Especially  Is  this  true  in  view  of 
the  fact  that  by  express  stipulation  of  the 
attorneys  for  the  respective  parties  "the  duty 
of  water  for  the  land  in  controversy  Is  one 
cubic  foot  per  second  for  sixty-flve  acres  of 
land."  It  is  shown  that  she  has  40  to  45  or 
50  acres  of  land  under  cultivation,  and  has 
been  allotted  but  one-half  in  low  and  three- 
fourths  cubic  foot  per  second  in  high  water 
season.  It  is  ^Iso  shown  by  the  testimony  of 
the  witnesses  on  both  sides  that  the  defend- 
ant's appropriation  of  water  was  first  made 
in  1891;  that  the  respondent  has  used  the 
water  upon  her  land  ever  since;  and  that, 
while  occasionally  she  turned  it  down  for  use 
by  those  below  her  upon  the  stream,  at  their 
request,  her  right  to  its  use,  previous  to  the 
organization  of  the  plaintiff  company  and  the 
time  when  this  controversy  arose,  appears  to 
have  been  admitted  or  acquiesced  in  by  those 
who  would  have  been  most  Interested  in  eon- 
testing  such  right.  That  the  water  thiis  ap- 
propriated and  used  by  the  respondent  and 
her  husband  was  subject  to  such  appropria- 
tion and  use,  is  shown  by  the  appellant's 
own '  evidence,  from  which  it  appears  that 
before  Mr.  Grames  commenced  to  irrigate 
there  were  but  about  120  acres  irrigated, 
while  in  1894,  after  the  water  In  dispute  had 
been  appropriated,  the  appropriation  having 
been  made  in  1801  and  1892,  there  were  over 
300  acres  under  cultivation.  Prom  this  it  Is 
apparent  that,  even  after  the  water  of  the 
respondent    bad    been    appropriated,    there 
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must  have  remained  a  considerable  flow  yet 
unappropriated. 

Under  the  facts  and  circumstances  dis- 
closed by  the  evidence  in  the  record,  we  are 
not  disposed  'to  disturb  the  decLsion  of  the 
lower  court,  the  decree  being  manifestly  war- 
ranted by  the  proof. 

The  Judgment  is  afllrmed,  with  costs. 

Mccarty,  j.,  concurs. 

STRAUP,  J.  (dissenting).  I  dissent  The 
situation,  in  brief,  is  this:  The  grantors  of 
plaintiff.  In  1890,  located  on  land  along  the 
lower  portion  of  the  stream,  and  appropriated 
from  It  all  the  low  water,  with  which  they 
Irrigated  and  had  under  cultivation  about  120 
acres  of  land.  The  evidence  shows  without 
dispute  that  the  stream  In  low-water  seasons 
generally  would  Irrigate  not  to  exceed  100 
acres,  and  that  during  the  low-water  seasons 
all  the  water  of  the  stream  was  taken  out  by 
them  In  1800  and  1891,  and  by  means  of  ditch- 
es was  conveyed  upon  their  lands.  At  the 
commencement  of  the  irrigation  seasons,  and 
at  the  time  of  the  melting  of  snow,  there  gen- 
erally was  plenty  of  water  for  everybody,  and 
in  the  spring  was  sufficient  to  irrigate  about 
300  acres.  But  for  the  two  years  prior  to  the 
commencement  of  the  action  there  was  water 
only  sufficient  to  irrigate  100  acres.  The  flow 
of  the  stream  Is  very  erratic,  depending  up- 
on the  prevailing  weather  conditions  previous 
to  the  Irrigation  season.  In  1890  the  defend- 
ant and  her  husband  settled  on  lands  along 
the  upper  portion  of  the  stream,  but  tooli  no 
water  from  It  until  1891,  and  in  that  year,  as 
testified  to  by  the  defendant  herself,  toolc  suf- 
ficient water  to  irrigate  6  acres.  In  1892  they 
cleared  about  15  acres,  In  1893  about  10 
•acres,  in  1894  3  acres,  and  In  1895  5  or  6 
acres,  or  about  40  acres  In  all.  The  manner 
In  which  the  defendant  used  the  water  char- 
acterizing It  as  not  an  adverse  user  against 
plaintlfTs  grantors  is  best  shown  by  the  tes- 
timony of  the  defendant  herself:  "I  knew 
there  were  some  people  down  on  the  creek 
below  that  took  out  water  before  I  did.  I 
never  Intended  to  deprive  them  of  water.  I 
never  turned  off  any  water  with  that  intent. 
At  the  time  I  went  there,  as  far  as  my  knowl- 
edge goes,  there  was  water  enough  in  the 
stream  to  Irrigate  the  lands  below  me  that 
were  under  cultivation.  I  would  not  say 
that  there  was  'not  water  enough  In  the 
stream  to  Irrigate  these  lands  in  185J4,  in 
1897,  and  in  1898.  I  went  there  to  make  a 
home,  and  Intended  to  bring  land  under  cul- 
tivation. I  knew  that  Mr.  Johnson  was  dowp 
below  making  a  home  the  same  way  that  I 
was,  and  that  he  was  there  one  year  before 
me.  I  knew  that  Mr.  Lee  was  down  there 
making  a  home;  that  he  was  there  when  I' 
came  there,  and  that  he  had  the  same  inten- 
tions as  I ;  and  that  Mr.  Campbell  was  there 
making  a  home;  and  that  Mr.  Hall  and  Mr. 
Russell  were  there  making  homes,  the  same 
aa  X  was.    I  had  no  reason  to  believe  that 


their  intentions  in  regard  to  making  a  sub- 
stantial home  were  different  from  mine."  All 
these  persons  were  grantors  of  the  plaintiff 
Mr.  Lee,  the  largest  owner,  and  who  had 
something  over  80  acres  under  cultivation 
and  Irrigated  from  this  stream  prior  to  the 
defendant  taking  any  water  at  all,  also  tes- 
tified: "During  the  past  thirteen  years  since 
I  settled  there,  several  years  I  have  had  plen- 
ty of  water  to  raise  crops  upon  my  land.  I 
had  plenty  in  1894,  and  .plenty  In  1897  and 
1898,  and  other  years  besides.  When  I  first 
went  there,  there  was  plentu  of  water,  but 
some  years  since  it  has  been  dry.  At  no  time 
since  I  have  been  there  was  there  seven  years 
continuously  when  I  did  not  have  water 
enough  to  raise  my  crops."  The  record  also 
shows  that  while  the  defendant  increased  her 
acreage  ftom  6  acres  In  1891  to  about  40 
acres  In  1895,  the  grantors  of  the  plaintiff 
during  the  same  time  Increased  their  acreage 
from  120  acres  to  something  like  200  or  300 
acres.  This  ease  Is  but  one  of  many  where 
during  favorable  winters,  due  to  large  quan- 
tities of  snow  falling,  and  other  favorable  cli- 
matic conditions,  there  is  plenty  of  water  for 
everybody ;  but  where,  owing  to  dry  seasons 
and  lack  of  snowfall,  the  quantity  of  the 
stream  is  greatly  diminished,  resulting  in  a 
scarcity  of  water  for  all ;  and  where  so-call- 
ed "subsequent  appropriators,"  higher  up  the 
stream,  infringe  upon  the  rights  of  the  first 
or  prior  appropriators  below,  and  the  trouble 
begins.  Now,  while  it  appears  that  the  de- 
fendant every  year  from  1891  to  the  time 
of  thb  filing  of  the  complaint  used.water  from 
the  stream  upon  her  land,  the  evidence  is 
wanting  that  she  took  water  which,  by  prior- 
ity, belonged  to  the  grantors  of  the  plain- 
tiff, and  that  such  kind  of  taking  and  using 
was  for  a  period  of  seven  years,  and  was  ad- 
verse to  them.  It  Is  also  true  that  at  times 
she  did  take  water  which  by  priority  belong- 
ed to  the  said  grantors,  yet  the  evidence  is 
wholly  wanting  that  such  a  taking  was  con- 
tinuous, uninterrupted,  and  for  a  period  of 
seven  years,  and  was  hostile  and  adverse  to 
them.  To  the  contrary,  the  evidence  shows 
that  when  the  rights  of  the  said  grantors  In 
low-water  seasons  were  Infringed  upon  by 
the  taking  of  their  water,  and  when  upon 
their  request  and  demand  that  she  turn  it 
down  the  stream,  she  did  so.  To  constitute 
an  adverse  user  of  water,  it  is  not  sufficient 
merely  to  show  that  one  used  water  from  the 
stream,  but  It  must  be  shown  that  the  water 
which  by  priority  belonged  to  another  appro- 
prlator  was  taken  dnd  used  under  claim  of 
right  or  title,  and  that  the  taker  or  user  was 
in  the  peaceable,  open,  continuous,  and  unin- 
terrupted possession  thereof  under  such  claim 
for  a  period  of  seven  years.  The  law  appli- 
cable to  the  adverse  user  of  water  Is  well 
stated  In  the  following  case:  "When  there 
Is  sufficient  water  in  the  river  to  supply  all 
parties,  there  can  be  no  such  thing  as  ad- 
verse use  of  the  water  to  start  the  statute 
of  limitations  running^,g|Iac|i^^l^«^^^ 
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the  use  of  tbe  water,  and  it  Is  only  when  tbe 
water  becomes  so  scarce  that  all  of  the  par- 
ties cannot  be  supplied,  and  that  one  appro- 
priator  takes  water  which  by  priority  belongs 
to  another  appropriator,  that  there  is  an 
adverse  pse.  The  statute  commences  to  run 
from  the  time  when  such  adverse  use  is  made 
of  the  water,  the  adverse  use  being  only  of 
that  water  which  the  prior  party  is  entitled 
to.  When  there  is  a  suflBciency  of  wateir  in 
the  river,  the  prlop  appropriator  is  not  enti- 
tled to  the  water  used  by  the  subsequent  ap- 
propriator, an#  the  subsequent  appropriator 
can  use  under  his  appropriation  without  be- 
ing an  adverse  user."  Egan  et  al.  v.  Estrada 
(Ariz.)  56  Pac.  721;  Anaheim  Water  Co.  ▼. 
Semitropic  Water  Co.  (Cal.)  30  Pac.  623; 
American  Co.  ▼.  Bradford,  27  Cal.  361 ;  Land 
&  Water  Co.  v.  Hancock  (Cal.)  24'  Pac.  645, 
20  Am.  St.  Bep.  217;  Faulkner  y.  Bondonl 
(Cal.)  87  Pac.  883;  Church  v.  Stillwell  (Colo. 
App.)  54  Pac.  395;  3  Famham,  Water  and 
Water  Bights,  p.  2106.  The  evidence  fails  to 
show  such  a  use  of  the  water  on  the  part  of 
the  defendant.  If  anything,  it  shows  the  con- 
trary. When,  therefore,  the  court  found  that 
the  defendant,  by  an  adverse  use,  acquired 
the  right  to  the  use  of  a  certain  quantity  of 
the  waters  of  tbe  stream,  it  lacks  support 
ftom  the  evidence. 

Nor  can  I  agree  to  an  affirmance  of  the 
Judgment  on  the  theory  that  tbe  defendant 
appropriated  the  water  awarded  to  her  by 
the  decree.  The  court  below  found  that  the 
defendant's  right  to  the  water  was  acquired 
by  an  adverse  use,  and  not  othei-wise.  No 
finding  at  all  was  made  as  to  any  appropria- 
tion of  water  by  the  defendant,  or  as  to  any 
right  acquired  by  her  from  an  appropriation. 
The  Judgment  rests  alone  upon  the  finding  of 
an  adverse  user.  However,  on  the  theory  of 
an  appropriation  by  her,  the  evidence  most 
clearly  shows  that  she  did  not  make  any  ap- 
propriation of  the  waters  of  the  stream  in 
low-water  season.     For  the  evidence,  with- 


out dispute,  shows  that  generally  In  low-wa- 
ter seasons  the  stream  was  sufficient  to  irri- 
gate only  100  acres,  and  that  in  1890  and 
1891,  before  the  defendant  topk  any  water 
at  ail  from  the  stream,  the  low  water  had  all 
been  appropriated  by  the  grantors  of  plaln- 
titr,  and  was  all  taken  from  the  stream,  and 
conveyed  by  means  of  ditches  upon  their 
lands,  with  which  about  120  acres  was  and 
had  been  irrigated  by  them.  It  is  plain 
what  water  was  appropriated  from  tbe  stream 
by  the  defendant  was  surplus  water,  and  that 
the  taking  was  subordinate  to  the  prior  ap- 
propriation and  acquired  rights  of  the  said 
grantors.  Nevertheless  the  court  finds  and 
decrees  that  the  defendant,  at  the  point  of  di- 
version by  her,  which  is  the  highest  point  np 
the  stream,  shall  have  "at  all  seasons  of  the 
year  and  at  all  times"  the  quantity  of  water 
found  and  awarded  to  her  by  the  findings  and 
decree,  which  is  estimated  to  be  sufficient  to 
irrigate  about  40  acres  of  land;  while  the 
plaintiff,  whose  grantors  were  first  In  timav 
and  should  be  first  in  law,  is  found  to  have 
and  is  decreed  "tbe  remainder  of  tbe  waters 
of  said  creek  at  said  point  of  diversion,"  re- 
gardless as  to  whether  there  be  sufficient  or 
any  water  at  all  remaining  with  which  to  irri- 
gate the  said  120  acres  of  land,  or  any  part 
thereof.  In  other  words,  by  this  decree  the 
first  appropriator  shall  be  last,  and  the  last 
appropriator  shall  be  first  The  court  does 
not  find,  nor  does  the  evidence  disclose,  the 
volume  of  the  stream,  except  as  the  witnesses 
say  that  in  low-water  seasons  it  is  only  suffi- 
cient to  irrigate  100  acres.  This  award,  too, 
as  made,  is  sufficient  to  irrigate  all  defend- 
ant's land  notwithstanding  that  she  increas- 
ed her  acreage  from  6  acres  in  1891  to  40 
acres  in  1895,  while  the  grantors  of  plaintiff 
during  the  same  time  were  increasing  their 
acreage  from  120  acres  to  200  or  300  acres. 

I  think  this  Judgment  is  wrong,  and  ought 
to  be  reversed,  and  the  case  remanded  for  a 
new  trlaL 
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(29  Utah,  13) 
KUNKEL  r.  UTAH  LUMBER  CO.  et  al. 
(Supreme  Court  of  Utah.     July  81;  1905.) 

L  Trespass— Title  to  Maintain.    ' 

Actual  possession  of  land  under  claim  and 
color  of  title  of  a  tax  deed  is  sufficient  to  maim 
tain  an  action  against  one  who,  having  no  title 
or  right  of  possession,  goes  on  the  land  and  re- 
moves a  building.* 

[Ed  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trespass,  {  38.] 

2.  Appeal— Claim  Not  Made  Below. 

Defendant,  in  an  action  for  going  on  land 
and  removing  the  building,  not  having  raised 
the  issue  below  that,  having  been  induced  by 
fraud  to  sell  the  material  therefor,  he  had  a 
right  to  rescind  abd  reclaim  the  material,  may 
not  make  such  claim  on  appeal. 

3.  Trespass— Damages. 

Defendant's  claim,  in  an  action  for  going 
on  land  and  removing  the  building,  that  plain- 
tiff was  not  damaged,  because  there_  was  a 
mortgage  on  the  property  and  plaintiff  owed 
for  the  labor  and  material  for  construction,  the 
two  amounting  to  more  than  the  value  of  the 
building,  is  not  tenable. 

4.  Appeal— Irstbuct;ons  —  Failure  to  Ex- 
cept. 

In  the  absence  of  exceptions  to  a  charge, 
it  cannot  be  reviewed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  K  151G-1532.] 

Appeal  from  District  Court,  Salt'  Lake 
County;  S.  W.  Stewart,  Judge. 

Action  by  Mark  Kunkel  against  the  Utah 
Lumber  Company  and  another.  From  an 
adverse  Judgment,  plaintiff  appeals.  Re- 
versed. 

Patterson  tt  Moyer,  for  appellant.  James 
Ingebretsen,  for  respondents. 

STRAUP,  J.  1.  This  was  an  action 
brought  by  plaintiff  and  appellant  for  al- 
leged wrongful  and  malicious  acts  of  the  de- 
fendants and  respondents  In  entering  upon 
the  premises  owned  and  In  the  iwssession  of 
plaintiff,  and  In  removing  therefrom  a  cer- 
tain dwelling  house.  The  case  was  tried  be- 
fore the  court  and  jury,  and  a  verdict  ren- 
dered ^n  favor  of  defendants.  Plaintiff  ap- 
peals. ' 

The  substance  of  the  complaint  Is  that  the 
plalntifT  was  the  owner  and  in  the  possession 
of  certain  lots  In  Salt  Lake  City,  up<(n  which 
there  was  constructed  a  dwelling  house  prac- 
tically completed,  and  another  was  In  the 
course  of  construction,  the  total  value  of 
which  was  alleged  to  be  $4,000,  with  an  an- 
nual rental  of  $400;  that  plaintiff  had  given 
a  mortgage  on  said  premises  in  the  sum  of 
$850,  and  also  owed  about  $1,950  for  labor 
and  materials  In  the  construction  of  said 
buildings,  but  that  he  had  made  arrange- 
ments whereby  he  was  able  to  borrow  a  suf- 
ficient sum  of  money  to  i)ay  off  all  of  said 
Indebtedness;  that  the  defendants  wrong- 
fully, maliciously,  and  with  Intent  to  Injure 
plaintiff,  entered  upon  said  premises  and  re- 
moved therefrom  the  completed  building,  of 
the  value  of  $1,500,  and  placed  the  same  on 
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ground  not  owned  by  him,  and  in  so  doing 
tore  down  and  destroyed  the  foundation  and 
cellar  walls  of  the  said  building;  that  by 
reason  thereof  plaintiff  was  unable  to  pro- 
cure the  money  to  discharge  the  said  Indebt- 
edness,' and  the  said  mortgage  and  other 
liens  were  foreclosed,  and  plaintiff  lost  the 
whole  of  the  said  property.  He  prayed  $1,- 
500  actual,  and  $5,000  exemplary,  damages. 
The  answer  was  specific  denials  of  the  com- 
plaint. 

It  appears  from  the  evidence  on  behalf  of 
the  appellant:  That  he  purchased  the  lots 
from  one  Elwell  through  Addison  Cain,  El- 
well's  agent  and  his  attorney  In  fact,  for  the 
sum  of  $850.  In  January,  1903,  Elwell  con- 
veyed by  deed  the  lots  to  appellant,  the  lat- 
ter giving  bis  promissory  note  and  a  mort- 
gage on  the  lots  In  payment  of  the  purchase 
price.  Appellant  was  a  resident  of  Salt  Lake 
Cfty,  about  21  years  of  age,  unmarried,  a 
well  driver,  and  was  earning  about  $1,000 
per  annum.  Elwell  also  gave  him  a  written 
contract  agreeing  to  perfect  whatever  de- 
fects there  might  be  in  the  title,  and  to  de- 
fend it  at  his  (Elwell's)  expense,  and  also 
agreed  to  advance  him  $1,000  for  the  con- 
struction and  completion  of  two  dwellings 
upon  the  lots,  when  the  roof  was  on.  Ap- 
pellant took  possession  of  the  lots,  and  along 
the  Ist  of  August,  1903,  let  a  contract  for 
the  construction  of  the  houses.  The  defend- 
ant lumber  company  at  Salt  Lake  City  was 
engaged  In  the  lumber  business  and  defend- 
ant Murphy  was  Its  manager.  About  the  5th 
day  of  August,  1903,  appellant  presented  to 
Murphy  a  statement  of  the  quantity  and 
character  of  lumber  desired,  and  on  the  day 
following  the  lumber  company  submitted  to 
him  its  price,  which  was  agreed  upon,  and 
the  lumber  company  thereupon  agreed  to  fur- 
nish and  deliver  to  the  plaintiff  about  $4(!() 
worth  of  lumber,  for  which  plaintiff  agreed 
to  pay.  The  lumber  company  at  once  pro- 
ceeded to-  deliver  the  lumber  upon  the 
ground,  and  with  It  one  of  the  buildings  was 
substantially  completed.  The  plumbing  and 
hardware  work  bad  been  done,  the  material 
for  which  was  furnished  by  others,  and  the 
house  was  about  ready  for  painting.  Plain- 
tiff stated  that  he  bad  not  agreed  to  make 
any  payment  until  the  15th  of  September, 
1903,  at  which  time  he  had  made  arrange- 
ments, as  he  says,  to  borrow  the  money,  as 
aforesaid.  That  on  the  12th  day  of  Septem- 
ber, 1903,  the  defendants,  not  having  been 
paid  for  their  lumber,  without  the  knowledge 
and  the  consent  of  the  plaintiff,'  and  In  the 
nighttime,  entered  the  said  premises  and  re- 
moved the  said  completed  building,  which 
was  worth  from  $1,350  to  $1,500,  onto  ground 
owned  by  Murphy,  and  ever  since  refused 
plaintiff  the  possession  of  it  or  any  right  in 
or  to  it.  After  the  said  building  was  re- 
moved, the  said  mortgage  and  liens  were 
foreclosed  and  the  lots  sold.  Plaintiff  pro- 
duced, and  had  admitted  in  evidence,  a  cer4 
tiflcate  of  sale,  showing  that  In  December/ v- 
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1898,  the  Bald  lots,  then  owned  by  West 
were  sold  for  taxes  to  said  Elwell,  and  tbat 
after  the  period  of  redemption  liad  expired 
a  deed  was  made  by  the  auditor  of  Salt  Lalce 
county  to  Elwell  in  January.  1903;  the  deed 
from  Elwell  to  plaintiff;  and  also  the  writ- 
ten contract  from  Elwell  to  plaintiCCt  agree- 
ing to  perfect  whatever  defects  there  might 
be  in  the  title,  and  to  defend  it. 

In  addition  to  the  foregoing,  it  was  shows 
l)y  the  evidence  on  behalf  of  respondents: 
That  on  August  6,  1903,  when  plaintiff  ap- 
plied to  them  for  lumber,  he  stated  to  them 
that  he  owned  the  lots  in  question  clear  of 
incumbrance.  That  after  they  had  delivered 
a  portion  of  the  lumber  on  the  ground,  and 
upon  an  examination  of  the  title  and  feeling 
dissatisfied  with  it,  they  stopped  furnishing 
lumber.  In  a  few  days  plaintiff  called  to 
ascertain  the  cause  thereof,  when  Murphy 
said  to  him  tliat  his  record  title  was  bad, 
tbat  he  had  only  a  tax  title  deed,  and  that 
there  was  a  prior  mortgage  on  the  lots, 
whereupon  plalntifT  stated  It  would  all  be 
cleared  up,  tbat  Cain  was  furnishing  the 
money  and  looking  after  clearing  up  the 
title,  that  the  papers  were  then  in  the  liands 
of  lawyers  and  would  be  filed  in  a  few  days, 
and  referred  him  to  Cain.  Cain  was  seen 
by  Mr.  Murphy,  and  -Cain  told  him  substan- 
tially the  same  as  had  the  plaintiff  coucern- 
iug  the  clearing  of  title.  Thereupon  the  lum- 
ber company  continued  to  furnish  lumber 
until  the  building  was  about  completed,  aud 
every  two  or  three  days  called  up  Mr.  Cain 
by  telephone,  who  repeated  what  was  said 
before  with  respect  to  the  title.  That  along 
the  last  of  August  plaintiff  had  promised  to 
pay  on  account  $250  within  a  few  days,  but 
had  failed  to  do  so,  and  along  about  the  9tli 
of  September  the  respondents,  as  they  say, 
were  unable  to  find  plaintiff  to  present  the 
bill  to  him  or  to  receive  payment  therefor, 
and  they  applied  to  Mr.  Cain,  but  he  declined 
to  pay  it  or  to  have  anything  further  to  do 
with  the  transaction;  and,  after  looking  two 
or  three  days  for  plaintiff  and  being  unable 
to  find  him,  respondents  procured  a  bouse 
mover,  entered  the  premises  on  a  Saturday 
night,  in  a  rainstorm,  on  the  12th  of  Septem- 
ber, 1903,  and  removed  the  buiidiug  in  ques- 
tion. It  appeared  that  during  the  time  the 
construction  of  the  building  was  going  on 
plaintiff  was  living  a  portion  of  the  time 
with  bis  sister,  near  Murray,  and  some  of  the 
time  with  his  mother  in  Salt  Lake  City,  and 
was  going  back  and  forth.  Respondents  had  i 
nothing  whatever  to  do  with  the  construction  I 
or  erection  of  the  building,  nor  had  they  any  I 
interest  therein,  further  than  rights  of  ma-  ! 
terialmen  in  furnishing  lumber. 

2.  The  court,  in  submitting  the  case  to  the 
jury,  stated  to  them  the  issues  as  made  by 
the  pleadings,  and  charged  tbat  plaintiff,  to 
maintain  bis  action,  "must  show  title,  or  pos- 
session in  good  faith  under  color  of  title," 
and,  that  if  they  found  from  the  evidence 
"that  the  plaintiff  was  the  owner  and  in  pos- 


session, or  was  in  possession  In  good  faith 
under  color  of  title,  and  that  the  defendants, 
without  the  knowledge  or  consent  of  plain- 
tiff," reifloved  said  building  and  converted  It 
to  their  own  use,  that  the  defendants  were 
responsible  and  liable  for  the  reasonable 
market  value  of  the  said  building  at  the  time 
of  Its  removal  and  the  damages,  if  any 
shown,  occasioned  thereby,"  and  then  char- 
ged them  with  respect  to  exemplary  dam- 
ages. Thereupon  the  jury  rendered  a  verdict 
for  defendants.  A  motion  for  new  trial  was 
made  on  the  grounds,  among  others,  tbat  the 
verdict  Is  contrary  to  the  instructions  of  the 
court,  and  tbat  it  was  against  law,  and  in- 
sufBciency  of  evidence  to  justify  It,  which 
motion  was  overruled. 

3.  The  main  contention  of  appellant  is 
that  the  verdict  is  contrary  to  the  charge  and 
is  against  the  evidence.  We  think  It  is  well 
taken.  The  points  on  the  merits  urged  by 
respondents  In  support  of  the  verdict  are 
that  plaintiff's  title  to  the  lots  was  not  good, 
his  possession  thereof  was  not  in  good  faith, 
and  therefore  he  6annot  maintain  the  action, 
and,  lastly,  he  was  not  damaged.  If  plaintiff 
had  not  absolute  title  to  the  lots,  he  certain- 
ly had  color  of  title.  Section  2024,  Rev.  St 
1898,  among  other  things,  provides:  "A  pur- 
chaser in  good  faith  at  any  judicial  or  tax 
sale  made  by  the  proper  person  or  oflSeer, 
has  color  of  title  within  the  meaning  of  this 
chapter,  whether  such  person  or  officer  has 
^ufilclent  authority  to  sell  or  not,  unless  such 
want  of  authority  was  known  to  such  pur- 
chaser at  the  time  of  the  sale,  bnd  his  rights 
shall  pass  to  his  assignees  or  representa- 
tives." Section  2021  provides:  "Where  an 
occupant  of  real  estate  has  color  of  title 
thereto,  and  In  good  faith  has  made  valu- 
able improvements  thereon,  and  Is  after- 
wards in  a  proper  action  found  not  to  be  the 
owner,  no  execution  shall  issue  to  put  the 
plaintiff  in  possession  of  the  same  after  the 
filing  of  a  petition  as  hereinafter  provided, 
until  the  provisions  of  this  chapter  have 
been  complied  with."  It  is  then  further  pro- 
vided for  the  ascertainment  pf  the  separate 
value  of  the  land  and  improvements,  afford- 
ing the  defendant  the  right  to  take  the  land 
upon  paying  Its  value,  less  the  Improvements, 
and,  if  not  done,  the  parties  will  be  held  to 
be  tenants  in  common.  There  is  nothing  at 
all  that  tends  to  show  that  plaintiff,  as 
against  West,  the  owner  of  the  lots  at  the 
time  of  the  tax  sale,  was  not  entitled  to  the 
Imijrovements,  and  for  stronger  reasons  was 
plaintiff  entitled  thereto  as  against  respond- 
ents. So  far  as  made  to  appear  to  us,  there 
Is  nothing  shown  whereifi  West  has  any 
title  at  all.  True,  he  was  divested  of  title 
by  tax  sale  and  deed  after  expiration  of  the 
period  of  redemption.  And  while  strict  com 
pliance  with  law  is  exacted  lii  the  levy  and 
sale  for  taxes,  yet,  where  it  Is  made  to  ap- 
pear that  all  the  proceedings  were  legal  and 
regular,  and  all  antecedent  steps  to  the  issu- 
ance of  a  tax  deed  complied  with,  and  the 
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requisite  and  proper  recitals  set  forth  In  tlie 
deed  regularly  executed  and  delivered  by 
proper  authority,  and  the  law  In  every  re- 
spect strictly  complied  with,,  we  see  no  rea- 
son why  a  tax  title  is  not  good.  Especially 
is  a  tax  title  sufficient  evidence  of  title  to 
maintain  an  action  of  trespass  against  a 
stranger  and  wrongdoer.  It  suffices  here  to 
say  that  the  trial  court  held  that  the  plain- 
tiff was  entitled  to  maintain  this  action  with- 
out the  requisite  of  a  perfect  title,  "if  he 
showed  color  of  title  and  possession  in  good 
faith."  That  one  in.  actual  possession  under 
color  and  claim  of  title,  unsupported  by  evi- 
dence of  other  title,  has  the  right  to  main- 
tain an  action  for  trespass  against  aU  pei> 
sons,  except  the  true  owner,  is  held  by 
abundant  authorities.  Marks  v.  Sullivan,  8 
irtah,  411,  32  Pac.  668,  20  L.  R.  A.  590; 
Cardoza  v.  Calkins,  117  Cal.  112,  48  Pac. 
1010;  Bileu  v.  Paisley,  18  Or.  47,  21  Pac. 
934,  4  L.  R.  A.  840;  Douglass  v.  Dickson,  31 
Kan.  310,  1  Pac.  541;  Sweetland  v.  Stetson, 
115  Mass.  49;  Beach  v.  Morgan,  67  N.  H. 
529,  41  Atl.  349.  68  Am.  St.  Rep.  692;  Fow- 
>er  v.  Owen.  68  N.  H.  270,  39  Atl.  329,  73  Am. 
St.  Rep.  588;  Boylngton  v.  Squires,  71  Wis. 
270,  37  N.  W.  227;  McFarlane  v.  Ray,  14 
Mich.  465;  Blaisdell  v.  Roberts,  37  Me.  239. 
In  Douglass  v.  Dickson,  supra.  Justice  Brew- 
er observes:  "Even  though  the  [tax]  deed 
be  shown  to  be  in  fact  invalid,  yet,  where 
possession  is  taken  and  held  under  it  either 
personally  or  by  tenant,  such  possession,  be- 
ing under  color  and  claim  of  title,  is  suffi- 
cient evidence  of  title  to  sustain  a  recovery 
of  damages  against  a  mere  trespasser."  . 

It  is,  however,  urged  by  resjiondents  that 
plaintiff's  possession  of  the  lots  was  not  in 
good  faith.  The  actual  possession  of  real 
estate,  even  though  wrongful,  is  sufficient  to 
support  an  action  of  trespass  against  a  meie 
stranger  or  intruder.  Courchalne  v.  Bullion 
Min.  Co.,  4  Nev.  369.  It  is  conceded!  that 
plaintiff  was  in  the  actual  possession,  and 
that  he  had  a  deed  from  Elwell  purporting 
to  convey  to  him  the  lots  in  question.  It  is 
not  disputed  but  that  he  let  the  contract  for 
the  construction  of  the  building,  and  caused 
the  excavations  and  mason  work  of  the  house 
to  be  done.  It  is  admitted,,  of  course,  that 
be  alone  bargained  with  respondents  for  the 
lumber,  and  that  they  dealt  with  him  as  the 
owner  of  the  premises,  and  that  they  sold 
the  lumber  alone  to  him.  It  is  not  denied 
that  he  purchased  the  hardware,  plumbing, 
and  all  other  material,  and  became  and  was 
liable  for  all  the  material  and  labor  in  the 
construction  of  the  building.  The  principal 
things  urged,  especially  at  the  oral  argument 
with  respect  to  bad  faith,  was  the  claim  nf 
fraud  and  mierepreseutatiou  of  plaintiff  with 
respect  to  his  land  title,  thereby  inducing  re- 
spondents to  sell  and  part  with  the  lumber, 
and  the  claim  made  that  the  circimistuuces 
evidenced  an  intention  on  the  part  of  plain- 
tiff not  to  pay  for  the  lumber.  But  these 
claims  of  fraud  and  misrepresentation  point 


not  to  plaintiff's  possession  of  the  lots,  but 
do  point  to  the  transaction  of  sale  with  re- 
spect to  the  lumber.  It  is  true  that  a  sale 
Induced  by  fraud  and  false  pretenses,  or  a 
purchase  made  with  a  preconceived  intent  , 
not  to  pay,  is  voidable,  and,  under  certain 
circumstances,  the  vendor  may  rescind  the 
contract  of  sale  and  reclaim  the  sold  goods. 
But  no  such  issue  as  this  was  presented  by 
the  pleadings,  nor  submitted  to  the  Jury  for 
their  finding.  The  verdict  of  the  Jury  must 
stand  or  fall  upon  the  issues  as  made  by  the 
pleadings  and  submitted  to  them.  We  do  not 
at  all  decide,  nor  in  any  manner  indicate, 
that  the  evidence  is  sufficient  to  warrant  a 
finding  that  the  sale  was  induced  by  fraud 
and  false  pretenses,  or  with  preconceived  in- 
tent not  to  pay  for  the  lumber,  and  whether 
under  such  circumstances  respondents  would 
have  been  Justified  to  rescind  the  contract  of 
sale  had  such  election  been  made,  nor  as  to 
whether  the  goods  here  have  undergone  such 
a  transformation  and  conversion  in  a  differ- 
ent thing  as  to  preclude  respondents  on  that 
ground  from  reclaiming  them.  It  is  suffi- 
cient here  to  say  such  matters  were  not  pre- 
sented by  the  pleadings,  nor  submitted  to  . 
the  Jury,  and  are,  therefore,  not  before  us 
for  decision. 

It  is  well  here  also  to  observe  that,  so  far 
as  the  building  itself  was  concerned,  and  the 
damages  for  its  removal  and  conversion,  the 
title  or  possession  of  the  lots  were  only  im- 
portant as  bearing  on  the  ownership  or  right 
of  possession  to  the  building.  As  to  this 
wrong  and  damage,  the  ultimate  fact  was,  to 
whom  did  the  building  belong?  or  who  was 
entitled  to  its  possession  at  the  time  of  its 
seizure  and  alleged  conversion?  It  is  not 
claimed  that  It  belonged  to  respondents,  or 
that  they  had  any  right  to  4ts  possession. 
A  materialman's  lien  is  not  filed  or  claimed. 
If  filed  and  claimed,  whether  it  would  have 
been  available  and  enforceable,  or,  If  shown 
plaintiff  bad  neither  title  to  nor  possession 
of  the  lots,  under  what  circumstances,  if  at 
all,  the  lien  would  have  attached  to  the 
building  itself,  or  the  circumstances  under 
which  a  court  of  equity  could  or  could  not 
have  protected  the  rights  of  respondents, 
need  not  here  be  considered.  Respondents 
cbose  not  to  call  to  their  aid  either  law  or 
equity,  but  without  process  of  law  or  even 
any  claim  of  right  chose  to  seize  the  building 
and  convert  it  to  their  own  use  for  a  debt, 
and,  when  their  act  is  questioned,  seek  to  de- 
fend it  alone  by  challenging  plaintiff's  title 
and  his  right  of  possession  to  the  land.  Up- 
on such  a  challenge,  when  plaintiff  shows, 
as  he  did,  an  actual  possession,  and,  too,  as 
here,  a  claim  and  color  of  title,  respondents 
showing  no  better  right  he  clearly  was  enti- 
tled to  maintain  the  action,  and  to  recover 
all  damages  done  him  by  the  wrongful  acts 
of  the  respondents. 

But,  independent  of  his  title  to  the  land,  as 
between  plaintiff  and  the  respondents,  the 
evidence  points  to  such  n^i^gtjj\^;^jc<sf({spip^y^ 
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of  the  bulMing  In  plaintiff  and  to  such  a 
rigbt  thereto  at  the  time  ot  its  seizure  as  t« 
enable  bim  to  maintain  an  action  for  the 
trespass  and  its  conversion  against  one  who 
shows  no  better  right,  and  especially  as 
against  respondents,  who  neither  show  iter 
clnlm  rigbt  at  all  to  its  possession.  As  to 
plaintiff's  color  of  title,  bis  actual  possession 
of  both  the  land  and  the  building,  and  no  bet- 
ter right  shown  in  respondents,  the  evidence 
does  no&  conflict,  and  the  court  ought  to  have 
set  aside  the  verdict  and  granted  a  new 
trial,  and  erred  in  not  so  doing. 

4.  The  claim  made  that  appellant  was  not 
damaged,  because  be  had  not  paid  out  any 
money — that  is,  he  bad  not  paid  the  mort- 
gage given  for  the  purchase  price  of  the  lots, 
nor  paid  for  the  material  or  labor  for  the 
construction  of  the  bouse,  and  that  these 
amounted  to  more  than  the  value  of  the 
house — is  not  at  all  tenable.  In  effect,  it  Is 
claimed  a  wrongdoer  may  enter  the  prem- 
ises of  another,  convert  or  destroy  his  build- 
ing and  premises,  and  then  defend  hla 
wrongful  act  by  balancing  the  damage  done 
with  the  debts  of  the  one  wronged  or  in- 
jured. Tb^  most  novel  position  is  self- 
destructive. 

5.  Error  is  also  claimed  in  the  charge. 
Because  appellant  failed  to  take  any  excep- 
tions whatever  to  the  charge,  these  alleged 
errors  cannot  be  reviewed. 

For  the  reasons  hereinbefore  Indicated,  the 
Judgment  of  the  lower  court  is  reversed,  anc 
the  case  remanded  to  the  trial  court  for  a 
new  trial;  costs  to  be  taxed  against  respond- 
ents. 

BARTCH,  C.  J.,  and  McCARTT,  J.,  con- 
cur. 


(29  Utali.  209) 

COATES  T.  METCALF  et  aL 

(Supreme  Court  of  Utah.     July  31,  1905.) 

Commission   Mebchakts-tConsignmjsnt— Ev- 
idence. 

Evidence  in  an  action  by  a  commission 
merchant  to  recover  advances  in  excess  of  the 
proceeds  of  sale  on  wool  consigned  to  him 
tlirougli  a  tliird  person  held  insufficient  to  sus- 
tain a  finding  tliat  defendants  did  not  consign 
the  wool  to  plaintiff,  and  had  no  dealings  with 
him. 

Appeal  from  District  Court,  Third  District; 
T.  D.  Lewis,  Judge. 

Action  by  William  M.  Coates,  doing  busi- 
ness as  Coates  Bros.,  against  James  Metcalf 
and  others.  From  -  an  adverse  judgment, 
plaintiff  appeals.    Reversed. 

J.  W.  N.  Whltecotton,  for  appellant  Rog- 
ers &  Street,  for  respondents 

STRATJP,  J.  1.  This  was  an  action 
brought  by  plaintiff  for  moneys  advanced 
and  paid  for  the  use  of  defendants.  It  was 
alleged  in  the  complaint  that  the  defendants 
shipped  and  caused  to  be  shipped  from  Utan 
to  plaintiff,  a  commission  merchant  at  Phila- 


delphia, 30,000  pounds  o£  wool,  which'  was 
to  be  sold  by  him  for  the  defendants;  that 
plaintiff  advanced  to  defendants  the  sum  of 
$3,266.89,  which  defendants  promised  to  re- 
pay, with  legal  Interest,  out  of  the  proceeds 
of  the  sale;  that  plaintiff  paid  $606.19  freight 
charges;  that  VA  cents  per  poimd  for  insur- 
ance, storage,  and  commission  was  reason- 
able; that,  after  deducting  from  the  pro- 
ceeds of  sale  said  advances,  charges,  and 
commissions,  it  left  defendants  indebted  to 
plaintiff  in  the  sum  of  $454.06,  which  they 
declined  to  pay;  hence  the  suit  A  trial  be- 
fore the  court  resulted  in  its  finding  the  is- 
sues for  defendants,  whereupon  plaintiff  ap- 
peals. 

The  court  found  that  defendants  did  not 
at  any  time  or  at  all  ship  or  cause  to  be 
shipped  to  plaintifl  any  wool,  and  that  he 
did  not  receive  any  from  them  to  be  sold  as 
their  agent  and  that  the  plaintiff  did  not  act 
In  any  transaction  as  agent  for  the  defend- 
ants; that  plaintiff  did  not  advance  defend- 
ants any  money  upon  any  wool;  and  that  de- 
fendants did  not  agree  to  pay  plaintiff  any 
money  whatever  on  account  of  any  wool  or 
any  other  transactloD.  Appellant  contends 
that  these  findings  have  no  support  from  the 
evidence,  and  are  contrary  to  it  We  are  of 
opinion  bis  contention  is  well  taken. 

The  evidence  is  brief,  and  the  transactions 
and  dealings  between  the  parties  were  as 
follows: 

Metcalf  was  the  owner,  and  Rytting  a  les- 
see, of  a  herd  of  sheep,  and  on  July  27,  1900, 
they  delivered  to  one  Erickson  their  crop  of 
wool,  when  the  following  writing  was  made: 

"This  certifies  that  I  have  received  this 
day  from  Jas.  Metcalf  of  Salt  Lake  and 
Rytting  of  Grantsville,  104  bags  of  wool. 

Gross  weight 30,115 

^  416  Tate 


29,699  Net 
which  I  agree  to  consign  to  Coates  Bros., 
Philadelphia,  under  the  following  conditions: 
I  draw  upon  bill  of  lading  11  cents  (eleven), 
my  charges  to  be  three  and  quarter  cents 
(3V4)  to  cover  Frt,  Storage,  Insurance  and 
Commission  and  all  other  expenses,  except 
Int  upon  advance,  and  final  returns  and  any 
moneys  due  on  -same  to  be  returned  to  Des- 
eret  National  Bank,  Salt  Lake  City,  Utah. 
[Signed]    Albert  B.  Erickson." 

Erickson  was  buying  wool  and  soliciting 
consignments.  Metcalf  (the  only  defendant 
served)  says  that  Rytting  telegraphed  him 
that  Erickson  was  at  Colllston,  and  wanted 
them  to  consign  their  wool  with  bIm,  and 
the  result  was  that  they  did.  He  further 
says  he  understood  at  the  time  this  trans- 
action was  had  that  this  wool  was  to  be 
shipped  to  Coates  Bros.,  and  to  be  sold  by 
them,  and.that  Erickson  told  bim  they  would 
not  sell  it  until  they  had  Instructions  from 
defendants  to  do  so.  Plaintiff  was  notified 
of  the  shipment  and-  on  August  4,  1900, 
wrote  to  Metcalf  &  Rytting: 

"We  beg  to  acknowledge  the  receipt  of  Mr. 
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A.  S.  Brickaon,  July  30th,  advising  shipment 
104  sacks  wool  and  draft  lie.  per  lb.  for  year 
account,  -which  Is  duly  noted.  The  wool  will 
have  our  best  attention  on  arrival.  Yours 
truly,  Coates  Brothers." 

"Please  advise  us  If  you  have  any  instruc- 
tions in  regard  to  selling  and  oblige,  B.  C." 

When  the  wool  arrived,  it  was  weighed, 
opened,  graded,  and  defendants  notified. 
Plaintiff  was  notified  that  defendants  did 
not  wish  to  sell  the  wool  till  later.  Decem- 
ber 31,  1900,  defendants  wrote  plaintiff: 

"Have  you.  sold  our  wool  as  yet;  if  not, 
what  is  the  best  price  you  can  get  for  It 
now?  Please  answer  as  soon  as  possible  to 
Jas.  Metcalf,  S.  L.  City,  Ufah.  Yours  truly, 
Metcalf  &  Rytting." 

On  j[anuary  4,  1901,  plain^  telegraphed 
defendants: 

"Similar  Wools  offered  at  fourteen  cents. 
Shall  we  try  sell  yours.  Answer.  Coates 
Brothers." 

On  January  6,  1901,  plaintiff  also  wrote 
Metcalf: 

"We  have  letter  from  Messrs.  Metcalf  & 
Rytting  of  Dec.  Slst,  asking  us  to  correspond 
with  you  as  to  what  can  be  done  with  their 
wool.  We  state  that  at  the  time  Mr.  Albert 
Erlckson  shipped  this  wool  for  you,  he  ad- 
vised us  that  you  would  not  wish  us  to  sell, 
but  to  hold  the  wool,  and  we  have  according- 
ly done  so,  and  we  regret  that  markets  have 
declined  considerably  during  this  time,  and 
that  we  have  not  heard  before  from  you. 
We  now  have  sample  sacks  out  with  parties 
who  are  buying  these  wools,  and  they  Inti- 
mate that  they  might  buy  more  of  them  at 
fourteen  cents,  but  we  hare  not  bad  that  of- 
fer, although  we  know  that  others  are  of- 
fering to  sell  similar  wools  at  this  price. 
We  therefore  telegraphed  you  yesterday  (as 
above  set  forth)  but  at  this  writing  we  have 
not  received  your  reply.  •  •  •  The  ad- 
vance that  we  have  made_  on  this  wool  is 
such  that  we  must  now  a'sk  for  return  of 
margin,  and  we  suggest  that  yoA  send  us 
about  two  cents  per  lb.,  or  say,  about  $600.00, 
to  reduce  the  advances  or,  if  you  prefer,  we 
win  draw  on  you  for  same.  Hoping  sooii  to 
hear  from  you,  we  remain,  Yours  truly, 
Ck>ates  Brothers." 

On  January  7, 1901,  Metcalf  wrote: 

"Your  telegram  at  hand.  In  reply  will 
say  I  cannot  take  14c.  for  my  wool,  at  least 
not  yet.  You  must  try  and  get  me  more  than 
that  That  would  not  give  me  12c.  for  my 
wool,  and  should  not  like  to  take  that 
Jam^s  Metcalf." 

On  January  17,  1901,  plaintiff  wrote  de- 
fendant Metcalf: 

"In  reply  to  our  telegram  of  4th  inst.  we 
duly  received  your  letter  of  7th,  saying  that 
you  do  not  wish  us.  to  sell  yet  at  fourteen. 
We  have  not  had  any  better  offer,  but  during 
the  past  few  days  we  have  had  indication 
of  better  demand,  and  we  hope  that  business 
may  improve.  We  wrote  you  on  the  5th  inst, 
but  have  not  had  any  reply  to  that  letter. 


and  as  we  therein  asked  that  our  advances 
he  reduced  about  two  cents  per  lb.,  we  state, 
that  we  will  accordingly  draw  on  you  for 
$600.00,  but  will  not  do  so  until  Jan.  22nd, 
so  that  you  can  have  plenty  of  notice  of 
same.     Coates  Brothers." 

On  February  15th  plaintiff  wrote  defend- 
ants: 

"We  wrote  you  on  January  5th  that  we 
wished  the  advances  on  your  wool  reduced 
$600.00  and  that  we  would  draw  on  you  for 
same.  •  •  •  And  as  we  did  not  hear  from 
you  we  accordingly  made  draft  on  that  date 
(Jan.  22nd)  which  draft  was  returned  to  us 
to-day  unpaid.  As  you  wished  the  wool  held 
when  It  was  shipped,  and  ae  you  again  wrote 
us  Jan.  7th  that  you  were  not  ready  to  ac- 
cept market  prices,  and  as  markets  have 
been  continnally  declining,  we  cannot  under- 
stand why  you  should  wish  us  to  hold  the 
wool  unless  you  keep  your  advances  at  a 
reasonable  point  We  therefore  ask  you  to 
return  our  advances  and  take  the  wool  away, 
which  is  theusxial  course  to  pursue  when 
wool  is  situated  as  yours  is,  and  if  you  do 
not  wish  to  do  this,  it  becomes  our  right  to 
sell  the  wool  if  we  have  opportunity  to  do  so. 
Just  at  present  we  have  no  buyers  for  this  , 
stock  and  we  do  not  know  when  we' will  be 
able  to  sell.  We  want  to  handle  the  wool  in 
accordance  with  your  wishes,  and  have  done 
so  up  to  this  time,  and  you  are  of  course 
responsible  to  us  for  any  deficit  there  may 
be  when  .the  wool  is  sold.  Please  let  us  hear' 
from  you,  and  if  there  Is  any  way  that  this 
matter  can  be  satisfactorily  arranged  we  will 
be  glad  to  know  it      Coates  Brothers."  i 

Plaintiff,  not  receiving  any  reply  from  de- 
fendants, sold  the  wool,  and  sent  defendants 
a  statement  of  the  sale,  and  final  statement 
of  their  account.  On  October  10,  1901,  plain- 
tiff wrote  defendants: 

"We  ask  your  attention  to  the  amount  due 
us  $454.08.  We  think  we  have  waited  long 
enough  for  you  to  make  settlement  of  this 
claim,  and  If  we  do  not  hear  from  you  by 
return  mail;  we  do  not  see  any  other  course 
than  to  forward  the  account  to  an  attorney 
for  collection.  We  will  regret  having  to  do 
this,  and  trust  you  will  make  settlement 
without  further  delay." 

On  November  20,  1001,  plaintiff  again 
wrote  defendants: 

"We  have  not  had  any  reply  to  our  last 
letter,  and  in  order  to  show  our  disposition 
to  save  trouble  and  expense  for  both  of  us 
we  make  the  following  proposition:  The 
amount  due  us  is  $454.08,  but  if  you  will  at 
once  send  us  half  of  this  amount  we  will 
accept  it  in  settlement,  reserving  the  right  to 
collect  the  full  amount  due  If  this  proposition 
is  not  accepted  at  once.    Coates  Brothers." 

Defendants  made  no  reply  to  any  of  the 
later  correspondence.  From  the  time  of  tak- 
ing said  receipt  or  memorandum  from  Erick- 
son,  defendants  bad  nothing  further  to  do 
with  him,  had  no  further  communication 
with  him,  and  made  no  demand  upon  hl^i^^ 
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nor  he  upon  them.  The  manner  In  which  the 
plaintlt^  handled  the  wool  and  disposed  of 
the  same,  and  as  to  bis  reasopable  charges 
for  freight,  storage,  insurance,  and  commis- 
sion, as  testified  to  by  htm,  is  not  questioned 
or  disputed. 

2.  From  this  evidence,  undisputed,  we  are 
clearly  of  the  opinion  that  the  wool  was 
shipped  or  caused  to  be  shipped  to  plaintiff, 
who  was  doing  business  as  Coates  Bros.,  as 
In  the  complaint  alleged,  and  the  relation  of 
defendants,  as  principals,  and  plaintiff,  their 
commission  agent  or  factor,  is  clearly  estab- 
lished, and,  as  such,  the  wool  was  consigned 
to  him  by  them  to  the  same  extent  and  pur- 
pose as  if  they  had  shipped  it  direct  to  him, 
without  the  instrumentality  of  Erickson. 
The  wool,  when  shipped,  was  marked  and 
labeled,  "Metcalf  and  Ryttlng  Wool."  To 
them  plaintiff  looked  for  instructions,  and, 
upon  being  advised  of  the  shipment,  imme- 
diately asked  their  instructions  In  regard  to 
selling.  To  them  he  paid  the  advance.  It 
was  they  who  controlled  plaintiff's  action 
with  respect  to  the  wool.  There  is  no  evl- 
detice  and  it  is  not  claimed  that  EriCkson 
was  the  agent  of  Coates  Bros.,  and  that 
.  plaintiff  is  bound  by  the  terms  of  the  receipt 
given  by  him.  It  is  not  claimed  that  defend- 
ants' liability  to  pay  freight  commission,  in- 
surance, and  other  charges  is  as  by  the  said 
receipt  expressed,  or  that  the  said  charges  of 
plaintiff  are  different  from. those  expressed 
in  said  receipt.  There  being  a  total-  want  of 
evidence  that  Erickson  was  the  agent  of 
plaintiff,  or  at  all  acting  for  him,  such  claims 
would  be  unsuccessful  if  made.  What  is 
cliamed  by  defendants  and  found  by  the 
court  is  that  the  defendants  did  not  ship  any 
wool  at  all  to  plaintiff,  had  no  dealings  what- 
ever with  him  either  as  agent  or  otherwise, 
made  no  promise  to  pay  him  anything,  and 
were  not  at  all  liable  to  him  for  anything. 
It  Is  quite  evident  from  the  correspondence 
that  the  parties  considered  the  transaction  a 
consignment  to  plaintiff.  If  defendant  Met- 
calf understood  the  transaction  otherwise,  he 
did  not  deal  with  the  plaintiff  with  that 
frankness  and  fairness  demanded  of  him. 
He  says  he  understood  the  wool  was  to  be 
shipped  to  plaintiff,  to  be  sold  by  him,  and 
tliat  plaintiff  would  not  sell  it  until  he  had 
instructions  from  him  to  do  so;  and  when 
plnintiff  wrote  defendants  of  his  advice  of 
shipment  of  the  wool  and  draft  "for  your 
account,"  and  asked  for  Instructions  In  re- 
gard to  selling,  they  could  not  understand  It 
otherwise  than  that  plaintiff  regarded  them 
as  his  principals,  and  the  consignment  theirs. 
Still  they  say  nothing  then,  as  is  now  said, 
that  they  did  not  ship  to  or  consign  with 
plulntlff  any  wool,  and  consequently  had  no 
inHtru<-tions  to  give,  but  reply  not  at  all. 
They  then  had  been  or  were  about  to  be  paid 
11  cents  per  pound  advance  on  a  draft  drawn 
oti  plaintiff.  In  December  they  wrote  plain- 
tiff, "have  you  sold  our  wool  as  yet;  if  not 
what  is  the  best  price  you  can  get  now?" 


When  informed  that  probably  14  cents  per 
pound  could  be  had,  defendant  Metcalf  says: 
"•  •  *  cannot  take  14c.  ••  •  You 
must  try  and  get  me  more  than  that" 
Thereupon,  plaintiff  wrote  him  of  his  advice 
from  Erickson  that  they  did  not  wish  to  sell 
when  the  shipment  was  made,  and  conse- 
quently held  the  wool  in  accordance  with 
their  wish,  and  asked  for  return  of  margin 
of  $C0O.  To  this  no  reply  la  made.  Upon 
defendants'  declining  to  take  14  cents,  the 
wool  is  still  held.  Plaintiff  again  writes  for 
margin,  saying  he  will  draw  on  them  on  a 
certain  day.  Again  they  reply  not.  Accord- 
ingly a  draft  is  drawn  and  presented,  which 
is  returnod  unpai<L  Plaintiff  writes,  asking 
an  explanation.  None  is  made.  Again  de- 
fendants are  informed  that  unless  majgin  is 
made  good,  he  will  sell  to  protect  himself. 
Still  no  reply  is  made.  Plaintiff  sells,  noti- 
fies them  thereof,  and  sends  -statement  of  ac- 
count showing  balance  due,  and  demands 
payment.  No  objection  is  made  to  the  state- 
ment, and,  when  plaintiff  thereafter  several 
times  demanded  payment,  no  claim  was  then 
made  that  they  did  not  owe  the  balance,  nor 
was  any  reply  at  all  made.  The  Qourse  of 
defendants'  dealings  is  Inconsistent  with  the 
claim  now  made,  and  found  by  the  court 
that  defendants  did  not  consign  the  wool  to 
plaintiff,  and  had  no  dealings  with  him.  If 
true,  as  defendants  now  say,  that  they  did 
not  consign  the  wool  to  plaintiff,  they  should 
have  so  spoken  long  before  they  did.  They 
cannot  be  permitted  to  He  by  and  seize  the 
benefit  of  the  transaction  if  It  proves  to  be 
profitable,  or,  at  their  election,  renounce  it  if 
it  proves  otherwise. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  case  remanded  for  new  trial. 
Appellant  is  given  his  costs. 

BARTCH,  C.  J.,  and  McCARTY,  J.,  con- 
cur. . 


(2>  Vtah.  U7) 

HERN  v.   SOUTHERN  PAC.   CO.  et  al. 

(Supreme  Court  of  Utah.     July  13,  1005.) 

1.  Raii.boads  —  Injuries  —  Actions  —  Re- 
quest TO  Chaboe. 

Where,  in  an  action  for  injuries  to  plain- 
tiff while  about  the  yard  of  defendant  railroad 
company,  the  court  charged  the  alleged  acts  of 
negligence,  defined  negligence  as  stated  in  plain- 
tiff's request,  stated  that  plaintiff  was  entitled 
to  recover,  though  a  technical  trespasser,  if  in- 
jured through  the  negligence  of  defendant  as 
alleged,  and  without  negligence  on  his  part,  and 
that  defendant  was  liable  if  it  negligently  per- 
mitted its  engine  to  run  against  a  certain  plat- 
form as  alleged,  such  instruction  substantially 
covered  a  re<juest  that  it  was  for  the  jury  to 
determine  whether  defendant  company  nsed 
such  care  in  the  management  and  control  of  the 
engine  in  question  as  a  reasonably  prudent  man 
would  ordinarily  have  used  under  such  circum- 
stances, and  that  if  they  found  that  such  care 
had  not  been  used,  and  that  plaintiff  was  in- 
jured as  alleged,  without  negligence  on  his  part 
contributing  thereto,  he  was  entitled  '-  -  — 
diet.  .gHiz.„.-   ^-ar 
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2.  Same. 

Where,  in  an  action  for  injuries  to  plain- 
tiff while  aixnit  defendant's  railroad  yard,  there 
was  evidence  warranting  a  finding  that  plain-, 
tiff  was  a  trespasser,  a  request  assuming  that 
defendant  owed  plaintiff  a  duty  of  exercising 
ordina«y  care  was  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  {  1238.] 

3.  Same— DtJTT  to  Tbespassebs. 

Where  plaintiff  was  injured,  while  waiting 
in  defendant's  railroad  yard  for  a  train,  after 
he  had  terminated  his  employment,  and  there 
was  evidence  justifying  an  inference  that  he 
was  a'  trespasser,  and  it  did  not  appear  that 
he  was  seen  by  defendant's  employes  in  an 
exposed  position  of  peril,  it  was  not  error  for 
the  court  to  charge  that,  if  the  jury  found  him 
to  be  such,  defendant  owed  him  no  duty  or 
care  other  than  not  to  willfully  or  recklessly 
injure  him, 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  §  123&] 

4.  Same. 

Where  plaintiff  remained  about  defend- 
ant's railroad  yards  for  a  considerable  time 
after  having  terminated  his  employment  and 
received  bis  time  certificate  entitling  him  to 
transportation,  and  while  so  remaining  was  in- 
jured, and  the  court  left  it  to  the  jury  to  de- 
termine whether  plaintiff  was  a  loiterer  ta  the 
place  where  he  was  injured  at  the  time,  it  was 
not  error  for  the  court  to  charge  that,  if  plain- 
tiff did  not  leave  defendant's  premises  within 
a  reasonable  time  after  obtaining  his  time 
check  and  was  a  mere  loiterer  ^bout  the  sta- 
tion, then  he  was  a  trespasser,  or  in  refusing 
to  require  the  jury  to  determine  whether  plain- 
tiff was  a  trespasser,  unaided  hy  any  instruc- 
tion as  to  what  would  constitute  a  trespass. 
a.  Sake— Licensees— Tbespassebs. 

\V4iere,  after  plaintiff  quit  defendant's  serv- 
ice and  received  his  time  check  entitling  him 
to  transportation,  be  did  not  leave  within  a 
reasonable  time,  and  had  made  no  effort  to  do 
so,  but  remained  about  defendant's  premises 
without  business  or  lawful  purpose,  and  at  the 
time  of  ills  injury  he  was  not  intending  or  ex- 
pecting to  take  passage  on  a  train,  and  was 
not  then  doing,  and  had  not  theretofore  done, 
anything  pursuant  to  such  intention  or  expec- 
tation, a  finding  that  be  was  a  trespasser,  and 
not  a  licensee,  on  defendant's  premises,  was 
proper. 

"6.  Same— Railboads— CoRSTBUCTioK  —  Case 
Requibed. 

Where,  at  the  time  plaintiff  was  injured, 
defendant  railroa<L  company  was  engaged  in 
constructing  its  line  at  the  place  in  question, 
was  not  then  engaged  in  the  business  of  a  com- 
mon, carrier  there,  and  its  yard  and  premises 
were  not  provided  or  maintained  for  that  pur- 
pose, defendant  did  not  owe  to  an  ex-employe, 
entitled  to  transportation  on  its  work  trains, 
the  care  required  of  a  carrier  of  passengers.  • 

7.  Same— JuBOBS— QtJALiricATiONS. 

Where  a  juror  in  a  personal  injury  action 
qualified  by  stating  that  he  had  no  prejudice, 
against  such  cases,  nor  for  or  against  either 
of  the  parties,  the  fact  that  on  a  former  trial 
of  a  simitar  action,  on  his  voir  dire,  be  had 
stated  that  he  was  biased  and  prejudiced  in  a 
general  way  against  such  cases,  but  had  heard 
such  cases  discussed  with  reference  to  some 
8i)ecific  instance  which  Jiad  impressed  him  and 
those  with  whom  he  was  talking  that  the  par- 
ticular case  was  not  a  just  one,  .and  that  he 
did  not  condemn  all  cases,  was  not  ground  for 
a  new  trial. 

8.  Same— Relationship. 

That  such  juror  was  married  to  a  daugh- 
ter of  a  half-sister  of  one  of  defendant's  secret 
service  employes,  which  fact,  if  known,  would 
have  induced  the  exercise  of  a  peremptory  chal- 
lenge, waa  immateriaL 


Appeal  from  District  Conrt,  Box  Elder 
County;  C.  H.  Hart,  Judge. 

Action  by  Neal  Hern  against  the  Southern 
Pacific  Company  and  others.  Prom  a  Judg- 
ment in  favor  of  defendants,  plaintiff  ai>- 
peals.    Affirmed. 

A.  W.  Agee  and  W.  L.  Maglnnls  for  appel- 
lant. P.  L.  Williams  and  Geo.  H.  Smith,  for 
respondents. 

STRAUP,  J.  1.  This  Is  an  action  for  per- 
sonal injury.  The  alleged  acts  of  negligence 
.are  that  the  respondents  constructed  and 
permitted  a  certain  platform,  upon  which 
large  quantities  of  coal  were  placed,  to  be 
defective  and  overloaded,  whereby  It  was 
made  liable  to  fall,  and  In  leaving'  an  engine 
with  steam  to  stand  on  a  track  leading  ^o 
said  platform  unattended,  and  without  be- 
ing blocked,  whereby  the  engine  was  self- 
propelled  against  the  platform,  casting  it  and 
the  coal  against  and  upon  appellant  throw- 
ing him  into  and  upon  an  outdoor  and  near- 
by fire,  thereby  wounding  and  burning  him. 
A  trial  before  the  court  and  Jury  resulted  in 
a  verdict  against  plaintiff,  and  he  appeals. 
The  court  granted  a  motion  for  a  nonsuit  as 
to  respondent  Ogden  &  Luciu  Railroad  Com- 
pany, charged  the  Jury  they  could  render  no 
verdict  against  defendant  Beckham,  because 
be  was  not  served,  and  submitted  the  is- 
sues to  the  Jury  as  to  the  respondent  South- 
ern Pacific  Company;  and  when  we  herein 
speak  of  respondent  the  last-named  company 
)8  meant. 

From  the  evidence  It  Is  made  to  appear 
that  the  respondent  was  engaged  at  railroad 
construction  work  at  a  place  called  "Hog-up." 
In  Box  Elder  county,  this  state,  and  where 
a  construction  yard  Was  maintained  by  It, 
composed  of  several  tracks  and  spurs.  In 
this  yard  a  coal  bunk  or  platform,  variously 
estimated  at  from  100  to  1^  feet  long,  14  to 
Iff  feet  wide,  and  4  to  6  -feet  In  height,  was 
maintained  by  respondent,  upon  which  was 
kept  a  large  quantity  of  coal.  Thpre  were 
from  S0<)  to  a  1.000  men  working  at  and  in 
the  vicinity  of  Hog-up.  There  were  no  hous- 
es at  the  place,  and  the  men  dwelt  and  board- 
ed In  cars  provided  for  that  purpose.  Appel- 
lant had  been  in  the  employ  of  resi)ondent 
as  a  cook  on  one  of  Its  cars,  and  on  what  was 
called  the  "short  order  train,"  principally  for 
trainmen.  His  employment  commenced  about 
the  middle  of  .October,  and  lasted  until  the 
evening  of  November  6,  ,1003,  at  which  time 
he  quit.  A  water  train  and  work  and  gravel 
trains  were  run  and  operated  to  and  from 
Hog-up  and  about  the  yard,  where  also  were 
maintained  a  sort  of  roundhouse  and  rei>air 
shops.  Appellant  says  he  was  unable  to  find 
the  timekeeper  on  the  7th  until  al)out  I 
o'clock  p.  m.,  to  obtain  a  statement  of  his 
time  for  his  six  days'  work,  and  was  tinable 
to  get  to  the  oflflce  car  for  his  time  check  un- 
til about  4  o'clock  p.  m.  of  the  same  day. 
This  time  check  had  to  be  presented  a^ 
Ogden  for  paymeut;    but  it  waa  good  as  a 
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pass,  entitling  appellant  to  be  conveyed  on 
respondent's  train.  After  supper  on  the  said 
7th  appellant  Inquired  about  the  trains,  and 
when  one  would  leave  for  Lal^eside,  the  place 
where  he  intended  going,  but  was  imable  to 
obtain  the  Information,  except,  as  he  was  in- 
formed, that  the  trains  usually  started  from 
the  gravel  pit,  where  they  were  loaded.  He 
did  not  go  down  to  the  gravel  pit,  because 
it  was  coming  darli,  and  because  of  a  rough 
road,  and  he  concluded  to  wait  until  the 
next  day,  which  was  Sunday,  the  8th  day  of 
November.  After  breakfast  on  Sunday,  he 
says  he  "knocked  around  the  forenoon,"  en- 
deavoring to  find  out  about  when  a  trainf 
would  leave.  He  was  again  unable  to  obtain 
any  information  until  about  11  o'clock  a.  m., 
when  he  was  told  that  a  water  train  was  lia- 
ble to  come  along  at  any  time.  He .  then 
got  his  dinner,  ate  it  hurriedly,  and  was  or 
his  way  from  the  boarding  car  to  the  water 
tank,  where  he  says  he  had  intended  taking 
the  train  if  one  came  along ;  and,  as  be  was 
passing  one  end  of  the  said  platform,  an 
engine,  which  bad  been  standing  on  a  track 
leading  to  It,  and  there-  left  unattended  and 
unblocked,  was  self-propelled  against  the  plat- . 
form,  whereby  It  and  the  coal  was  cast 
against  and  .upon  him,  throwing  bim  into 
and  upon  the  outdoor  fire,  thereby  wounding, 
burning,  and  permanently  injuring  him.  A 
number  of  workmen  were  standing  and  sit- 
ting around  and  about  the  fire,  one  of  whom 
was  also  Injured  at  the  same  time.  There 
was  a  train  dispatcher  at  Hog-up;  but  ap- 
pellant did  not  go  to  his  office  to  find  out  the 
time  that  trains  left,  or  when  one  could  be 
bad.  The  engine,  when  started,  was  about 
18  feet  from  the  platform,  and,  when  it 
struck  it,  knocked  it  down.  From  the  time 
appellant  quit  work,  and  until  the  accident, 
be  obtained  bis  meals  at  the  boarding  car 
free  of  expense,  and  appellant  said  he  was 
there  made  welcome.  A  great  many  people 
during  the  day  passed  the  end  of  the  said 
platform,  especially  at  mealtimes,  and  di(^  so 
on  the  day  of  the  accident  Evidence  was 
also  given  on  behalf  of  appellant  showing 
that  an  engine,  with  steam,  left  standing  and 
unblocked,  is  apt  to  start  up. 

On  the  part  of  respondent  it  was  shown: 
That  the  platform  was  supported  by  ties 
placed  on  end,  and  would  hold  all  the  coal 
that  could  be  piled  on  it.  As  a  general  prac- 
tice the  engines  took  water  at  the  tank  dur- 
ing the  noon  hour,  without  bringing  the  train 
with  them.  Persons  going  to  Lakeside  usual- 
ly took  the  train  at  the  south  end  of  the 
yards,  where  usually  .there  was  a  trainmas- 
ter, and  usually  it  could  be  found  between 
there  and  the  tank,  and  there  was  a  good 
cinder  path  leading  from  the  boarding  bouse 
to  that  place.  That  the  time  check  was  is- 
sued and  delivered  to  the  plaintiff  at  3  o'clock 
p.  m.  of  November  7th.  That  office  hours 
were  also  kept  in  the  evening  between  9  and 
10  o'clock,  and  that  plaintiff  could  have  ob- 
tained his  statement  of  time  and  time  check 


on  the  evening  of  November  6th,  the  day  on 
which  be  quit  work,  bad  he  desired  to  do  so, 
and  that  be  could  have  obtained  them  any 
time  during  the  7th.  It  was  also  shown  by 
respondent  that  from  6  o'clock  p.  m.  to  mid- 
night of  November  6th  four  trains  left  Hog- 
up  to  Lakeside,  from  12  o'clock  midnight  of 
November  6th  to  12  o'clock  night  of  Novem- 
ber 7th  18  trains  left  Hog-up  to  Lakeside,  and 
on  the  morning  of  the  8th  up  to  12  o'clock 
noon  6  trains  left  Hog-up  to  Lakeside;  that 
all  these  trains  carried  cabooses;  and  that 
plaintiff  could  have  ridden  and  would  have 
been  carried  on  any  one  of  these  trains,  had 
he  desired  to  go  from  Hog-up  to  Lakeside. 
A  number  of  witnesses  on  the  part  of  re- 
spondent testified,  also,  that  at  the  time  of 
bis  injury  appellant,  with  others,  was  seated 
around  the  fire,  with  his  face  towards  It  and 
his  back  towards  the  platform,  and  that  be 
bad  been  sitting  there  for  more  than  20 
minutes.  It  was  also  shown  that  there  was 
a  pit  about  eight  or  nine  feet  from  the  plat- 
form, over  which  this  engine  was  placed 
about  9  o'clock  a.  m.  on  the  day  of  the  acci- 
dent to  be  washed  out,  and  it  was  there 
from  that  time  until  the  Injury,  which  was 
about  noon  i  that,  when  the  engine  was  first 
placed  there,  it  was  blocked,  and  the  steam 
all  let  out.  In  order  to  wash  It  out ;  and  aft- 
erwardi  the  steam  was  raised  to  remove  it, 
so  that  another  engine  might  be  placed  over 
the  pit 

2.  From  this  evidence  two  contentions 
were  made  at  the  trial,  and  are  here  made: 
One,  on  the  part  of  appellant  that  be  was 
about  the  premises  of  the  respondent  with 
rights  of  that  of  an  Intending  passenger,  or 
at  least  otherwise  rightfully  about  the  prem- 
ises, either  with  respondent's  implied  con- 
sent or  by  its  license,  and  that  it  owed  him 
the  duty  of  ordinary  care  in  the  operating 
and  handling  of  its  engine  and  in  the  maui- 
tenance  of  its  platform,  and  that  this  duty 
was  not  performed.  On  the  other  hand,  it  Is 
and  was  contended  on, the  part  of  the  re- 
spondent that  appellant  w*  about  the  prem- 
ises without  right  or  lawful  purpose,  a  mere 
loiterer,  and  therefore  a  trespasser,  and  that 
it  owed  him  no  duty  of  care  other  than  not 
to  wantonly  or  willfully  injure  him.  In  view 
qf  tliese  contentions,  after  stating  the  issues 
to  the  jury  and  defining  negligence,  the  court 
among  other  matters,  charged  the  jury  as 
•follows: 

"(5)  The  Jury  are  instructed  that  the  plain- 
tiff was  entitled  to  a  reasonable  time,  after 
quitting  his  work  for  the  defendant  South- 
ern Pacific  Company,  in  which  to  obtain  bis 
pay  for  his  services,  or  to  obtain  bis  time 
check  and  identification  paper  necessary  to 
enable  bim  to  draw  his  pay,  and  which 
would  entitle  bim  to  ride  on  defendant's 
train  In  leaving  Hog-up,  the  place  wbere  em- 
ployed, and  in  which  to  leave  said  place. 
What  would  be  such  reasonable  time  is  a 
question  to  be  determined  by  the  jury  from 
all  the  facts  and  circumstances  proven  on 
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tbe  trial.  He  was  not  required  to  expose 
himself  to  unnecessary  and  unreasonable 
danger  in  attempting  to  find  or  to  get  onto 
a  train  for  the  purpose  of  leaving  HOg-up; 
nor  was  he  required  to  take  a  train  which 
would  land  Bim  at  the  place  where  be  was 
intending  to  go  at  a  time  and  under  such 
circumstances  as  would  expose  him  to  un- 
necessary and  unreasonaljle  hazards  or  dan- 
gers. 

"(6)  In  determining  whe1;her  or  not  plain- 
tiff remained  at  Hog-up  more  than  a  rea- 
sonable length  of  time  after  he  quit  work 
for  the  defendant,  you  may  take  Into  con- 
sideration whether  or  not  any  objection  was 
made  by  the  employ^  of  the  railroad  com- 
pany In  charge  of  the  grounds  and  premises 
of  the  defendant  company  at  Hog-up  td  his 
remaining  there,  and  whether  plaintitt.  In 
remaining  there  the  length  of  time  he  did, 
acted  in  good  faith,  and  without  any  reason 
to  suppose  any  objection  would  be  made  to 
his  so  remaining. 

"(7)  The  jury  are  instructed  that  if  you 
And  from  the  evidence  that  the  plaintiff  quit 
work  or  resigned,  and  had  been  paid  off  and 
Riven  the  necessary  time  check  and  identi- 
fication by  the  Southern  Pacific  Company  a 
day  or  two  before  the  accident,  and  had 
failed  to  leave  within  a  reasonable  tim^,  and 
was  a  mere  loiterer  about  the  station  of  said 
company,  then  and  In  that  case  said  plain- 
tiff was  a  trespasser  on  the  grounds  of  said 
defendant,  and  said  defendant  owed  him  no 
duty  or  care  other  than  not  to  willfully, 
recklessly,  or  maliciously  Injure  him;-  and, 
unless  you  find  by  a  preponderance  of  the 
evidence  that  they  did  to  injure  him,  your 
verdict  should  be  for  the  defendant,  the 
Southern  Pacific  Company. 

"(8)  I  further  instruct  you  that  If  you  find 
that  said  plaintiff  had  ceased  to  work,  or 
resigned,  and  had  been  given  bis  time  check 
and  identification  a  day  or  two  before  th^ 
accident,  and  Instead  of  taking  the  train  or 
some  passing  train  to  Lakeside,  or  wherever 
be  may  have  desired  to  go,  elected  to  hang 
around  or  loiter  around  the  station  at  Hog- 
up,  and  not  with  the  immediate  purpose  of 
taking  passage  on  any  train  at  or  passing 
Hog-up,  then  said  plaintiff  was  not  at  the 
time  a  passenger  on  said  line  of  road;  and 
unless  you  find  that  said  defendant,  the 
Southern  Pacific  Company,  willfully,  wan- 
tonly, or,  recklessly  Injured  plaintiff,  your 
verdict  must  be  for  said  defendant. 

"(9)  If  you  believe  from  the  evidence  that 
at  the  time  of  plaintiff's  injury  he  was  com- 
mitting a  trespass  by  remaining  on  the 
grounds  or  premises  of  the  defendant  more 
than  a  reasonable  time  after  quitting  work, 
still,  if  you  further  find  from  the  evidence 
that  the  plaintiff  did  not  Intend  to  commit 
any  trespass,  or  that  the  trespass  was  pure- 
ly technical  and  only  such  as  he  might  rea- 
sonably expect  the  defendant  would  permit 
without  any  objection,  and  that  in  fact  it 
did  not  cause  any  appreciable  annoyance  or 


Injury  to  the  defendant,  then  his  recovery 
will  not  be  prevented  by  reason  of  such  tres- 
pass, provided  you  find,  by  a  preponderance 
of  all  the  evidence,  that  his  Injuries  were 
caused  by  the  negligence  of  the  defendant 
as  alleged,  and  without  negligence  on  his 
part  proximately  contributing  thereto." 

"(13)  If  the  jury  believe  from  the  evidence 
In  the  case  that  the  plaintiff  had  no  legal 
right  to  be  where  he  was  on  the  premises  of 
the  Southern  Pa<^c  Company  at  the  time 
of  the  alleged  Injury,  still  no  one  would  be 
justified  In  willfully  or  recklessly  Injuring 
bim;  and  I  therefore  charge  you  that  If  you 
believe  from  the  evidence  that  the  person  or 
persons  having  charge  or  control  of  the'  en- 
gine in  question,  while  so  in  the  employ  of 
the  defendant  company,  acted  in  such  a 
careless  and  reckless  manner  as  would  indi- 
cate a  disregard  of  the  consequences  of  his 
or  their  acts,  and  by  reason  of  such  negli- 
gence tbe  plaintiff  was  injured,  as  alleged  In 
his  complaint,  and  without  any  negligence 
of  tbe  plaintiff  proximately  contributing 
thereto,  then  the  plaintiff  would  he  entitled 
to  recover  In  this  action  for  the  Injuries  sus- 
tained." 

3.  Appellant  requested  the  court  to  charge 
In  substance  that  it  was  for  the  jury  to  de- 
termine, from  all  the  facts  and  circumstan- 
ces proven,  whether  or  not  the  defendant, 
the  Southern  Pacific  Company,  used  such 
care  in  tbe  management  and  control  of  the 
engine  as  a  reasonably  prudent  man  would 
ordinarily  have  used  under  such  circum- 
stances, and  that  If  they  found  from  all  the 
facts  and  circumstances  appearing  from  the 
evidence  that  yuch  care  had  not  been  used, 
and  that  the  plaintiff  was  Injured  as  alleged 
In  his  complaint,  and  without  negligence  on 
his  part  contributing  thereto,  he  was  entitled 
to  a  verdict.  The  refusal  of  the  court  to 
give  this  request,  and  charging  the  jury  as 
was  done  In  paragraphs  7  and  8,  are  pre- 
sented as  the  principal  alleged  errors. 

The  substance  of  the  refused  request,  we 
think,  was  given  when  charging  the  jury  on 
appellant's  theory.  The  court  stated  to 
them  what  were  tbe  alleged  acts  of  negli- 
gence; in  paragraph  4  defined  negligence  in 
effect  as  stated  In  the  request;  In  paragraph 
9  instructed  the  jury  that  tbe  plaintiff  was 
entitled  to  recover,  altbou^'  a  technical 
trespasser,  if  injured  through  tbe  negligence 
of  the  defendant  as  alleged,  and  without 
negligence  on  his  part;  and  In  paragraph  12 
that  respondent  was  liable,  if  it  negligently 
permitted  its  engine  to  run  against  the  plat- 
form. Furthermore,  in  view  of  the  conten- 
tions, the  one  that  appellant  was  rightfully, 
Jind  the  other  that  he  was  wrongfully,  about 
tbe  preinises,  the  request  In  form  as  pre- 
sented was  properly  refused.  The  request 
assumes  a  duty  of  care  toward  appellant  in 
respondent's  management  and  control  of  the 
engine,  regardless  as  to  whether  he  was  a 
trespasser,  and  regardless  as  to  any  knowDi 
presence  In  a  position  of  danger.    The  r^lC 
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qneat  assomes  ■  Hke  (tatj  to  use  can  In 
tbe  management  and  control  of  the  engine, 
whether  appellant  was  rlghttally  or  wrong- 
fully about  the  premises.  At  least,  no  dis- 
tinction In  this  regard  Is  made,  only  so  far 
as  the  Jury  may  see  fit  itself  to  make  it  in 
determining  what  a  reasonably  prudent  man 
under  tbe  circumstances  would  have  done. 
Had  this  request  been  coupled  with  the 
statement  that  if  tbe  Jury  found  appellant 
was  rightfully  about  -the  premises,  or,  Itad 
the  question  of  bis  rightfulness  or  wrong- 
fulness about  the  premises  not  been  an  is- 
suable or  a  disputed  fact,  then  the  request 
might  not  have  been  objectionable.  Before 
respondent  was  chargeable  with  care  in  the 
management  and  control  of  its  engine,  it 
must  he  made  to  appear  that  it  owed  appel- 
lant a  duty  in  this  regard;  and  the  Jury 
should  have  been  so  instructed.  Negligence 
is  predicated  on  a  legal  duty  to  use  care,  and 
on  a  breach  of  that  duty  resulting  in  injury. 
Where  there  is  no  legal  duty  to  exercise 
care,  there  can.  he  no  actionable  negligence. 
There  is  evidence  in  the  record  from  which 
a  finding  is  authorized  that  appellant  was  a 
trespasser.  ▲  request  which  leaves  it  to  the 
Jury  to  apply  the  same  standard  of  duty 
and  use  of  care  toward  such  a  person  as  to 
one  rightfully  about  the  premises  is  wrong. 
It  certainly  cannot  be  successfully  contended 
that  a  railroad  company  owes  tbe  same  duty 
to  use  care  toward  a  trespasser  upon  its  prem- 
ises or  track  as  it  does  toward  one  who  is 
there  with  its  consent  or  permission,  or  who  is 
otherwise  there  rightfully.  In  the  latter  in- 
stance the  company  owes  a  duty  to  use  rea- 
sonable care,  the  amount  of  which  is  de- 
pendent upon  tbe  exigencies  of  the  case,  in 
tbe  management  and  control  of  its  engine 
and  cars;  but,  in  tbe  former,  tbe  duty  not 
to  wantonly  or  willfully  injure  him.  To  the 
one  it  owes  an  active  and  affirmative  duty; 
to  the  other,  a  passive  and  negative  one. 

In  this  connection  if  is  well  to  observe  the 
complaint  that  is  made  of  paragraph  7, 
above  quoted.  It  Is  claimed  that  tbe  court 
erred  in  stating  that,  if  appellant  was  a 
trespasser,  respondent  owed  him  no  duty  or 
care  other  than  not  to  willfully  or  recklessly 
injure  him.  It  is  urged  that,  though  appel- 
lant was  a  trespasser,  respondent  neverthe- 
less owed  him  a  duty  to  use  care  in  the  man- 
agement and  control  of  ito  engine,  the 
amount  and  degree  of  which  was  to  be  meas- 
ured by  the  Jury  under  all  tbe  circumstances 
of  the  case  by  what  a  reasonably  prudent 
man,  under  like  conditions,  should  have 
done.  This  presents  the  same  question  to 
be  considered  under  the  refused  request 
That  a  trespasser  on  the  premises  or  track 
of  a  railway  company  is  not  entitled  to  re- 
cover damages  for  an  injury,  in  the  absence 
of  willful,  wanton,  or  reckless  conduct  on 
the  part  of  the  company  or  Its  agents,  is 
well  settled,  subject,  however,  to  the  rule 
ttmt  when  the  trespasser  it  seen  In  a  posi- 


tion of  pern,  or,  as  tome  of  tbe  anthorltiea 
say,  when  It  Is  made  reasonably  apparent 
that  he  is  insensible  to  the  danger  or  In  a 
helpless  condition,  or  lacks  the  capacity  or 
discretion  to  understand  or  appreciate  the 
danger,  the  company  will  not  be  held  blame- 
less if  the  Injury  is  Inflicted  negligently;  for 
in  such  case  it  owes  a  duty  to  use  reason- 
able care  to  avoid  Injury.  To  these  latter 
propositions  are  addressed  appellant's  cases 
on  this  branch  of  the  case.  But  the  matter 
is  not  pertinent  here,  for  tbe  appellant  does 
not  come  within  the  rule  where  a  trespasser 
is  in  an  exposed  position  of  peril,  within  the 
meaning  and  principle  illustrated  by  the 
cases.  There  Is  no  evidence  in  the  record 
showing  a  situation  whereby  such  an  affirm- 
ative duty  on  the  part  of  the  respondent  is 
created.  This  la  hot  a  case  where  the  al- 
leged act  of  negligence  Is  done  at  a  time 
when  the  presence  of  a  trespasser  exposed 
In  a  position  of  peril  is  known.  To  say  that 
respondent  was  required  to  block  the  engine, 
or  otherwise  use  some  similar  care  with  re- 
spect to  It,  In  anticipation  of  a  trespasser's 
straying  upon  Its  premises  and  making  ani 
unauthorized  use  of  them,  would  be  impos- 
ing upon  it  an  unreasonable  burden,  and 
would  be  announcing  a  rule  that  one  Is  In 
duty  bound  to  facilitate  the  trespass,  and  to 
render  reasonably  safe  tbe  position  of  one 
who  might  commit  it  To  also  say  that 
many  other  persons  were  around  and  about 
the  premises,  so  far  as  made  here  to  appear, 
all  employee  of  the  respondent  and  there 
rightfully,  and  therefore  a  duty  bf  care  in 
the  handling  and  blocking  of  the  engine 
arose,  cannot  avail  appellant  It  is  not  what 
duty  the  respondent  owed  them,  but  wtiat 
duty  it  owed  him,  on  the  theory  that  he  was 
a  trespasser.  Before  he  has  legal  cause  of 
complaint  he  must  show  a  duty  owing  to 
him,  and  a  breach  of  that  duty,  resulting  In 
his  injury.  A  case  may  well  arise  where 
an  act  injures  two  persons,  one  of  whom  is 
rightfully,  and  the  other  wrongfully,  about 
the  premises,  and  where  the  actor  la  prop- 
erly made  liable  for  the  one  Injury,  but  not 
for  the  other,  on  tbe  principle  that  as  to  the 
one  person  he  owes  a  duty  to  use  reasonable 
care,  while  as  to  the  other  he  owed  no  such 
duty.  So  that  when  the  court  told  the  jury 
that  If  they  found  appellant  was  a  tres- 
passer, respondent  owed  him  no  duty  or  6ire 
other  than  not  to  wantonly  or  recklessly  In- 
jure bim,  he  stated  on  that  proposition  all 
that  was  here  necessary  to  state. 

Complaint  is  also  made  of  paragraph  7, 
wherein  the  court  charged  thftt  if  the  Jury 
found  appellant  did  not  leave  within  a  rea- 
sonable time  after  obtaining  liis  time  check, 
and  was  a  mere  loiterer  about  the  station, 
then  he  was  a  trespasser;  and  of  like  ex- 
pressions in  paragraph  &  It  la  here  urged 
that  whether  appellant  was  a  trespasser  was 
a  question  of  fact  which  should  have  been 
I  left  to  the  Jury,  unaided  by  tbe  court  aa  to 
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what  would  be  or  constitute  a  treepass. 
While  the  expressions  "loiterer"  and  "hang 
arotind"  were  not  apt  expressions,  in  that  it 
bad  a  tendency  to  characterize  the  acts  and 
conduct  of  appellant  by  the  court,  which 
more  properly  was  within  the  province  of 
the  jury,  yet  we  think  appellant  was  neither 
prejudiced  thereby,  nor  that  the  jury  was 
thereby  misled  in  accepting  or  applying  these 
expressions  in  a  sense  different  from  the  one 
that  appellant  was  about  the  station  with- 
out the  consent  or  permission  or  license  of 
respondent  The  term  "loiterer"  of  neces- 
sity implies  appellant's  presence  about  the 
station  without  consent,  permission,  or  li- 
cense. If  anything,  it  is  even  broader  than 
these  terms;  for  one  may  be  about  the  prem- 
ises without  consent,  permission,  or  license, 
and  yet  not  be  loitering  and  therefore  be  a 
trespasser,  and  not  a  loiterer.  To  aid  the 
jury  In  properly  determining  the  fact  it  was 
proper  for  the  court  to  instruct  them  what 
would  constitute  a  trespass,  and  to  charge 
that  one  about  premises  of  another  without 
.consent,  permission,  or  license  was  a  tres- 
passer, "When  he  told  them  a  mere  loiterer 
was  a  trespasser,  by  necessary  implication 
he  told  them  all  these  things.  It  will  be  pre- 
sumed the  jury  accepted  the  term  "loiterer" 
in  its  ordinary  and  popular  sense;  and,  when 
such  meaning  Is  given  it,  we  cannot  see  how 
the  jury  could  have  applied  it  in  any  sense 
consistent  with  appellant's  presence  rlgbtful- 
Jy  about  the  premises.  The  fact  as  to 
whether  appellant  was  a  loiterer  was  not 
assumed  by  the  court,  but  was  left  with  the 
jury  for  their  finding,  as  will  be  seen  by  the 
charge.  We  tbinlc,  therefore,  no  error  was 
committed  in  refusing  appellant's  request, 
or  in  charging  the  jury  in  manner  complain- 
ed of . 

4.  It  is  claimed  that  the  evidence  without 
dispute  shows  appellant  was  about  the  prem- 
ises with  rights  of  an  intending  passenger,  or 
was  otherwise  there  with  respondent's  con- 
sent or  permission,  and  hence  tlie  court  com- 
mitted error  in  charging  at  all  on  the  ques- 
tion of  whether  he  was  a  trespasser.  We 
have  already  indicated,  and  here  again  say, 
without  setting  forth  In  detail  the  portions 
of  the  testimony,  that  there  was  sufficient 
evidence  to  authorize  and  warrant  the  jury 
In  finding  the  fact  that  appellant  was  tres- 
passing. There  is  quite  sufficient  evidence 
from  which,  if  believed  by  them,  the  jury 
could  well  find  that  appellant,  after  he  quit 
the  services  of  the  respondent,  did  not  leave 
within  a  reasonable  time,  had  made  no  effort 
to  do  so,  that  he  was  about  its  premises  with- 
out business  or  lawful  purpose,  and  that  at 
the  time  of  the  accident  he  was  not  intending 
or  expecting  to  take  passage,  and  was  not 
then  doing,  nor  had  he  theretofore  done,  any; 
thing  in  pursuance  of  such  intention  or  ex- 
pectation. Furthermore,  the  court,  in  para- 
graph 9,  charged  the  Jury,  though  appellant 
was  committing  a  trespass,  still,  if  be  did  not 
Intend  to  commit  it,  or  Its  commission  was 


purely  technical,  and  done  under  circumstan- 
ces where  he  might  reasonably  suppose  there 
would  be  no -objection  on  the  part  of  resiwnd- 
ent,  such  trespass  would  not  prevent  tils  right 
of  recovery,  providing  his  Injuries  were  caus- 
ed by  the  negligence  of  respondent,  without 
negligence  on  his  part  proximately  contrib- 
uting thereto.  The  court  having  theretofore 
fully  stated  to  the  jury  that  the  alleged  acts 
of  respondent's  negligence  consisted  in  its 
failure  to  use  ordinary  care  in  the  handling 
and  management  of  its  engine  and  mainte- 
nance of  its  platform,  and  that  it  negligently 
and  carelessly  left  the  engine  standing  un- 
blocked and  without  any  one  in  charge  of  it, 
and  carelessly  and  negligently  permitted  the 
platform  to  be  weak  and  overloaded,  and  hav- 
ing theretofore  defined  negligence  to  be  the 
failure  to  do  what  a  reasonable  and  pru- 
dent person  would  ordinarily  have  done  un- 
der the  circumstances,  or  the  doing  of  what 
such  a  person  under  the  existing  circum- 
stances would  not  have  done,  therefore  the, 
verdict  of  the  jury  is  a  finding  that  resiiond- 
ent  was  not  guilty  of  negligence,  or,  if  so, 
appellant's  negligence  contributed.  Viewing 
the  charge  as  a  whole,  we  think  the  law  ap- 
plicable to  the  two  contending  theories  was 
In  substance  correctly  stated.  On  ap^llant's 
theory  of  an  intending  passenger,  many  cases 
have  been  cited  illustrating  the  duty  and  use 
of  care  of  common  carriers  toward  passen- 
gers, those  intending  to  take  passage,  and 
who,  in  pursuance  thereof,  are  in  and  about 
station  bouses  and  depot  premises.  But  it 
must  be  borne  in  mind  here  that  respondent 
at  Hog-up  was  not  there  engaged  in  the  busi- 
ness of  a  common  carrier,  nor  were  its  yard 
and  premises  there  provided  or  maintained 
for  such  purpose ;  and  therefore  what  courts 
have  said  with  respect  to  the  duty  and  use 
of  care  on  the  .part  of  carriers  toward  pas- 
sengers, or  those  Intending  to  take  passage, 
and  who,  in  pursuance  thereof,  are  about 
their  station  houses  and  depot  premises,  does 
not  here  have  equal  application. 

5.  A  juror  who  sat  in  the  case,  on  his  voir 
dire,  in  response  to  questions  stated  that  he 
had  no  feeling*  of  prejudice  or  bias  against 
cases  brought  for  personal  injuries  alleged  to 
have  been  received  from  the  negligence  of  a 
person  or  corporation,  that  he  had  no  bias  or 
prejudice  In  favor  or  against  either  of  the 
parties,  that  he  could  fairly  and  impartially 
decide  the  case,  and  that  be  knew  of  no  rea- 
son why  he  could  not  sit  as  a  juror  in  the 
trial  of  the  case.  In  support  of  his  motion 
for  a  new  trial,  apx>ellant  presented  affida- 
vits on  his  behalf,  showing  that  iu  a  similar 
case,  tried  prior  to  this  one,  this  same  juror, 
on  his  voir  dire,  stated  that  he  was  biased 
and  prejudiced  in  a  general  way  against  cas- 
es of  this  kind,  but  in  that  connection  also 
stated  that  he  heard  this  class  of  cases  dis- 
cussed in  connection  with  some  specific  in- 
stance which  had  impressed  him  and  those 
with  whom  he  was  talking  that  the  particu- 
lar case  was  not  a  juaHi^n^jj  iJfi*tJ>e;<i)M»t 
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condemn  all  cases;  that  he  recognized  .that 
there  were  Just  cases,  many  of  them,  per- 
haps the  majority ;  that  he  had  been  In  the 
railroad  business  nearly  all  his  life;  that 
his  attention  had  not  been  particularly  called 
to  such  cases:  that,  if  he  had  such  a  case 
against  a  railroad  company,  he  would  be 
willing  to  have  eight  men  of  the  same  expe- 
rience, the  same  knowledge,  the  same  impres- 
8ion,  and  the  same  state  of  mind  as  he  had, 
to  try  his  case.  It  was  also  shown  by  the 
affidavit  that  the  said  Juror  was  married  to 
a"  daughter  of  a  half-sister  of  one  Condon, 
who  was  an  employe  of  the  secret  service  of 
respondent,  and  who  at  this  trial  advised 
with  Its  counsel  in  the  making  up  of  the  Jury, 
and  that  the  fact  of  such  marriage  and  of 
his  said  statements  at  said  former  trial  con- 
cerning his  prejudice  and  bias  were  not 
known  to  appellant  or  his  counsel  at  the  time 
of  this  trial. 

We  think  the  court  did  not  err  In  refusing 
to  grant  a  new  trial  because  of  these  mat- 
ters. It  is  not  sufficiently  made  to  appear 
that  such  a  state  of  mind  existed  on  the  part 
of  the  Juror,  with  reference  to  the  case  or  to 
either  party,  which  prevented  him  from  act- 
ing impartially  and  without  prejudice  to  the 
rights  of  the  appellant,  or  that  he  had  made 
false  answers  with  respect  to  matters  about 
which  he  was  examined.  While  a  portion  of 
the  affidavit  asserts  that  the  juror  in  the 
former  trial  stated  that  he  had  a  general 
prejudice  or  bias  against  cases  of  this  kind, 
when  such  statement  is  read  and  considered 
in  connection  with  the  other  statements  then 
also  made  as  above  set  forth,  the  conclu- 
sion that  it  shows  a  state  of  mind  of  general 
prejudice  and  bias  is  not  warranted  from  the 
■whole  statement.  In  giving  a  proper  con- 
struction of  what  the  juror  in  fact  stated  on 
the  former  trial  concerning  his  state  of 
mind,  such  construction  should  not  be  made 
alone  from  one  sentence  or  only  a  portion  of 
his  statements,  but  it  should  be  made  from 
all  that  he  said  on  the  subject-matter.  When 
80  considered,  we  think  it  does  not  warrant 
the  conclusion  that  .the  statement  of  the 
juror  was  one  showing  the«existence  of  a 
state  of  mind  of  general  prejudice  and  bias ; 
and,  when  each  examination  of  the  juror  is 
so  considered,  there  is  no  substantial  or  ma- 
terial conflict  between  the  statements  of  'his 
two  examinations,  at  least  not  to  the  extent 
where  It  can  be  said  one  or  the  other  Is  false. 
Concerning  bis  marriage  to  a  daughter  of 
a  half-sister  of  a  mere  employ^  of  respond- 
ent, if  Important,  it  was  not  at  all  conceal- 
ed by  the  juror.  There  was  nothing  asked 
him  by  which  his  mind  was  directed  to 
such  matter,  or  to  which  it  could  have  been 
any  kind  of  response.  Counsel  say.  If  they 
had  known  of  these  matters,  they  would 
have  exercised  a  peremptory  challenge  on  the 
juror.  It  is  common  to  every  practitioner, 
after  trial,  oftentimes  tQ  learn  of  some  thing 
or  fact  concerning  a  Juror,  for  which,  had  it 
heeii.  known  in  time,  a  peremptory  challenge 


would  have  been  exerdsed;  but  to  grant  a 
new  trial  because  of  such  matters,  where  the 
Juror  has  not,  by  false  answers  or  otherwise, 
misled  the  litigant  to  his  prejudice,  Is  going 
quite  tteyond  the  decisions. 

Other  matters  of  error,  but  of  less  im- 
portance than  those  considered,  are  also  al- 
leged. We  do  not  think  them  of  sufficient  Im- 
portance to  require  expressions  from  ua  con- 
cerning them. 

The  law  applicable  to  the  case  having  been 
in  substance  correctly  stated  to  the  jury,  and 
they,  upon  conflicting  evidence,  having  found 
the  facts  against  appellant,  and  no  error  suffi- 
ciently being  made  to  appear,  the  Judgment 
of  the  court  below  must  be  affirmed;  costs 
to  be  taxed  against  appellant 


BARTCH,  0.  J.,  and  McCARTI,  J., 
cur. 


con- 
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MUTUAL  INV.  CO.  T.  RALEaGH. 
(Supreme  Court  of  Utah.    July  11,  1905.) 

1.  Husband   and   Wife  —  Plubai,  Wivms  — 
Status — Capacity  to  Inueeit. 

A  plural  wife  does  not  acquire  the  status 
of  a  lawful  wife,  and  is  without  the  pale  of 
the  law  of  inheritance  as  to  any  property 
which  her  husband  has  acquired  previous  to  her 
marriage  or  which  he  may  thereafter  acquire. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Marriage,  §S  30,  lOO.] 

2.  Sahk— Right  to  Doweb. 

A  plural  wife  acquires  no  dower  right  in 
her  husband's  property. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Cent  Dig.  Dower,  §  9.] 

3.  Same  — Capacitt  to   Accept  Gift  — Ad- 
verse Possession. 

A  plural  wife  may  accept  a  pft  of  her 
husband's  property,  or  may  acquire  title  to  real 
estate  of  her  husband  by  adverse  possession 
founded  on  a  gift 

4.  AnvEBSE  Possession  —  Founoation  ttpon 
Gift— Evidence— Chabacteb—Peoof. 

Where  adverse  possession  is  founded  upon 
a  parol  gift,  the  gift  must  be  established  by 
clear  and  convincing  evidence,  and  the  posses- 
sion must  be  shown  to  have  been  hostile,  and 
not  merely  that  of  a  licensee. 

5.  Same— Impbovements— Bubden  of  Pboof. 

Where  a  claim  of  title  is  based  on  adverse 
possession  under  a  parol  gift,  toe  burden  of 
proof  as  to  improvements  made  and  other  acts 
of  ownership  is  upon  the  claimant 

6.  Same— Evidence— Sufficiency. 

A  plural  wife,  who  bad  lived  for  46  years 
on  premises  belonging  to  her  husband,  did  not 
acquire  title  by  adverse  possession  based  on  a 
parol  gift  where  her  residence  was  merely  aa 
a  plural  wife,  and  her  husband  had  himself 
exercised  ownership  and  dominion  over  the 
property,  paid  the  taxes,  made  and  paid  for  im- 
provements, made  declarations  consistent  with 
ownership,  agreed  to  lease  a  part  of  the  prop- 
erty shortly  prior  to  his  death,  and  had  devised 
the  property  oy  will,  and  she  did  not  assert  any 
legal  claim  to  the  property  at  the  time  of  the 
distribution  of  her  husband's  estate,  but  ac- 
quiesced in  the  terms  of  the  will. 

Appeal  from    District    Court,  Salt    Lake 
County;   W.  a  Hall,i|fljyEPtey  vjn^wviv^ 
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S^arate  actions  by  Emily  p/  Raleigb 
against  Caroline  C.  R.  Welis  and  others  and 
by  the  Mutual  Investment  Ck>mpany  against 
Emily  P.  RaleiglL  The  actions  were  con- 
solidated, and  from  the  adverse  judgment  ren- 
dered Emily  P.  Raleigh  appeals.    Affirmed. 

Rogers  &  Street,  for  appellant.  H.  D.  Fol- 
som,  Jr.,  King,  Burton  &  King,  'and  H.  S. 
Tanner,  for  respondents. 

BARTCH,  C.  J.  It  appears  from  the  record 
herein  that  Emily  P.  Raleigh  brought  an'  ac- 
tion to  quiet  title  in  herself  to  certain  real  es- 
tate situate  in  Salt  Lalce  City,  and  that  aft- 
erwards the  Mutual  Investment  Company,  de- 
fendant therein,  who  had  purcliased  the  prop- 
erty in  reliance  upon  the  will  of  Alonzo  H. 
Raleigh,  the  deceased,  brought  an ,  action 
against  the  plaintiff  therein  to  have  the  title 
quieted  in  that  company.  At  the  trial  lK>th 
cases  were  consolidated  and  tried  together; 
the  controversy  in  the  one  action  being  prac- 
tically the  same  as  in  tbe  other,  and  the  par- 
ties to  the  second  being  also  parties  to  the 
first  suit.  In  this  court  the  two  cases  were 
argued  and  submitted  together,  and  there- 
fore tills  opinion  must  be  regarded  as  decid- 
ing both  cases,  although  in  terms  and  as  to 
the  parties  It  refers  directly  to  the  first  case. 

It  appears  from  the  evidence  that  in  Jan- 
uary, 1857,  Emily  P.  Raleigh,  the  plaintiff, 
>and  her  sister,  Elizabeth,  became  the  polyga- 
mous wives  of  Alonzo  H.  Raleigh,  now  de- 
ceased, and  then  lived  with  him  and  his  other 
wives  on  the  premises  in  controversy,  which 
bad  been  previously  acquired  by  himself  and 
legal  wife.  Mrs.  Caroline  C.  R.  Wells,  his 
daughter  of  his  legal  wife,  and  life  tenant  of 
this  property  under  his  will,  also  continued  to 
reside  there  until  1879,  and  after  she  left 
two  of  his  wives  continued  to  live  there; 
and  the  plaintiff  and  Mr.  Raleigh  resided 
upon  the  premises  as  husband  and  wife  until 
1886  or  1887,  when  he,  to  avoid  prosecution 
for  polygamy,  moved  across  the  street  to  hte 
daughter,  Mrs.  Wells,  and  tbe  plaintiff  con- 
tinued to  reside  upon  the  premises  in  dis- 
pute. The  proof  shows  that  at  the  time  of 
her  husband's  death  she  had  resided  there  for 
about  46  years;  and  there  was  evidence  in- 
troduced on  the  part  of  the  plaintiff  tending 
to  show  that  for  many  years  she  bad  claimed 
her  husband  bad  given  the  property  to  her  as 
her  home,  that  she  had  made  repairs  there- 
on, and  that  it  belonged  to  her.  On  the  part 
of  the  defendant,  tbe  evidence  tends  to  show 
that  the  plaintiff  lived  on  the  property  merely 
as  the  plural  wife  of  Mr.  Raleigh,  and  that 
be  always  exercised  ownership  and  domin- 
ion over  It,  paid  the  taxes,  made  and  paid  for 
the  improvements,  and  generally  did  such 
acts  and  made  declarations  respecting  the 
property,  up  to  the  time  of  his  death,  as 
were  consistent  with  ownership.  In  his  will, 
made  April  15,  1890,  and  admitted  to  probate 
January  13,  1902,  the  testator  dying  May  13, 
1901,  he  bequeathed  the  property  In  contro- 
versy to  the  Mormon  Church,  subject  to  life 


estates  of  his  daughter,.  Urs.  Wells,  and  his 
son,  Jacob  T.  Raleigb.  The  life  estate  of  the 
latter,  however,  was,  subsequent  to  tbe  death 
of  the  testator,  extinguished  by  the  church 
conveying  for  bis  benefit,  by  deed,  a  part  of 
the  lot  to  the  executors  under  a  provision  of 
tbe  will,  and  the  remainder  of  tbe  lot,  with 
the  appurtenances,  subject  to  the  life  estate 
of  the  daughter,  was  finally  acquired  through 
mesne  conveyances  by  the  defendant  Mutual 
'Investment  Company  for  a  valuable  consider- 
ation. His  other  property  the  testator  he- 
queatbed  to  his  other  heirs  and  plural  wives, 
and  the  plaintiff,  as  shown  by  the  evidence, 
received  an  equitable  share  of  it  On  June 
20,  1902,  a  partial  distribution  of  the  estate 
was  made,  and  the  property  bequeathed  to 
the  plaintiff  set  apart  to  her,  and  the  same 
was  accepted  and  has  been  retained  by  her. 
She  has  also  received  and  retained  the  month- 
ly allowances  paid  her  by  the  executors  under 
tbe  provisions  of  tbe  will;  nor  did  she  file 
any  protest  against  the  decree  of  distribution. 
She  and  her  children,  after  the  death  of  the 
testator,  wrote  a  letter  respecting  the  prop- 
erty to  the  president  of  the  church,  in  which 
no  claim  of  ownership,  by  gift,  adverse  pos- 
session, or  otherwise,  was  made;  but  they 
prayed  that  the  legatee  restore  to  her  her 
home.  It  also  appears  that,  shortly  pre- 
vious to  his  death,  the  testator  had  agreed  to 
execute  a  written  lease  for  a  part  of  the 
premises.  There  Is  much  other  evidence  in 
the  record  tending  to  show  that  the  testator, 
up  to  the  time  of  bis  death,  continued  to  ex- 
ercise dominion  over  the  same.  The  plaintiff 
has  set  up  title  in  the  disputed  premises  by 
adverse  possession  for  a  period  of  more  than 
40  year^  and  seems  to  base  such  possession 
on  a  gift  from  the  testator.  At  the  trial  the 
court  found  all  the  issues  in  favor  of  the  de- 
fendants, and  decreed  accordingly.  Thereup- 
on this  appeal  was  prosecuted,  and  many  er- 
rors assigned. 

The  real  contention  appears  to  be  that 
declarations  of  Mr.  Raleigh,  for  and  during 
more  than  seven  years  preceding  his  death, 
were  such  as  to  evidence  a  parol  gift  of  the 
property  In  controversy  to.  the  appellant,  an- 
tedating the  period  of  the  statute  of  Ihnlta- 
tlons  respecting  real  property;  that  for  more 
than  seven  years. the  appellant  occupied  tlie 
alleged  premises  by  adverse  possession;  and 
that,  therefore,  her  title  cannot  be  affected 
by  any  provision  of  the  will,  which  will 
could  not  take  effect  imtll  the  death  of  the 
testator,  nor  by  the  manner  in  which  the 
defendant,  Mutual  Investment  Company,  ac- 
quired its  deed  to  the  property.  The  court 
having  found  and  decided  to  the  contrary  of 
this  contention,  it  is  insisted  that  Its  find- 
ings and  decision  are  erroneous;  but,  from  a 
careful  examination  of  the  proof,  the  conclu- 
sion seems  Irresistible  that  the  case  has  been 
correctly  decided,  and  that  the  contention  of 
the  appellant  cannot  be  maintained.  It  is 
true  that  the  appellant  has  lived  upon  those 
premises,    and    that   thpzse<8|s<itjit9«U^ft 
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home,  for  nearly  half  a  century.  Living 
there,  It  may  be  true,  as  she  says,  that  she 
acted  the  part  of  a  dutiful  wife  to  a  husband, 
that  she  has  become  greatly  attached  to  the 
home  where  she  reared  her  children,  and 
that  now  In  her  old  age  she  ought  not  to  be 
compelled  to  leave  that  home.  However  this 
may  be,  whatever  wrong  she  may  think  has 
overtaken  her,  neither  law  nor  equity  can, 
under  the  circumstances,  grant  her  any  re- 
lief. The  misfortune,  if  in  fact  It  be  a  mis- 
fortune, she  must  attribute  to  her  own  act 
— her  own  volition  to  become  a  plural  wife. 
No  doubt,  if  she  had  been  a  lawful  wife,  she 
might  have  renounced  rights  under  the  will 
of  the  testator,  and  then  have  appealed  with 
much  force  to  the  conscience  of  the  chancel- 
lor to  so  administer  equity  and  Justice  as  to 
save  her  home  t4  her;  but,  when  she  con- 
sented to  become  a  plural  wife,  she  did  so 
at  her  peril,  in  so  far  as  the  law  of  inherit- 
ance is  concerned,  and,  thereby  failing  to 
acquire  the  status  of  a  lawful  wife,  she  at 
that  time  placed  it  beyond  the  power  of  the 
chancellor  to  grant  her  relief  of  the  kind 
she  now  seeks,  for  thenceforward  she  was 
without  the  pale  of  the  law  of  inheritance  as 
to  any  property  which  her  husband  had  ac- 
quired or  might  thereafter  acquire.  As  to 
all  such  property  she  could  but  depend  for 
justice  upon  the  will  of  him  in  whom  she 
had  thus  cpnflded.  Respecting  his  property, 
which  he  then  had  or  might  in  the  future  ac- 
quire, she  was,  under  the  law  which  she  in- 
vokes, after  such  marriage,  as  before,  but  a 
stranger,  notwithstanding  she  bad  assumed 
and  discharged'  the  duties  and  responsibili- 
ties which  usually  result  from  marriage  re- 
lations. If,  therefore,  he  had  seen  fit  to  be- 
queath all  of  his  property  to  another,  she 
would  have  had  no  lawful  right  to  complain; 
nor  could,  even  In  such  case,  any  court  grant 
her  relief  by  enforcing  a  dower  right,  for  as 
a  plural  wife  she  acquired  no  such  right. 
She  could,  doubtless,  have  accepted  a  gift, 
and  it  would  have  been  valid  under  the  same 
circumstances  as  when  made  to  a  stranger. 
So  such  a  wife  could  acquire  title  to  real 
estate  of  her  husband  by  adverse  possession, 
founded  on  a  gift,  under  the  same  circum- 
stances as  could  a  stranger.  The  theory  up- 
on which  this  case  was  tried  by  the  learned 
counsel  for  the  appellant  shows  that  they 
must  have  recognized  these  principles,  for 
they  based  their  case  upon  adverse  posses- 
sion founded  upon  a  donation  from  the  tes- 
tator, the  owner  X)f  the  property,  and  en- 
deavored to  show  such  circumstances  as 
would  bring  it  within  the  statute;  but  in 
their  proof  they  failed.  It  is  true  the  tes- 
tator made  declarations,  used  some  expres- 
sions, according  to  the  testimony  of  some  of 
the  appellant's  witnesses,  that,  standing 
alone,  might  more  or  less  strongly  suggest 
the  idea  of  a  gift  and  adverse  possession,  a 
holding  and  using  of  the  property  as  her 
own,  and  as  recognizing  no  right  thereto  in 
him,  the  donor;  but  when  that  testimony  is 


considered  with  the  evidence,  oral  and  docu- 
mentary, showing  the  testator's  declarations 
and  acts  of  ownership,  the  dominion  he  ex- 
ercised, by  leasing  and  otherwise,  over  the 
property,  and  In  connection  with  the  will  of 
the  alleged  donor,  wherein  he  bequeathed  the 
Identical  property  to  others,  the  validity  of 
which  will  the  appellant  clearly  recognized 
by  accepting  other  property  and  allowances 
in  accordance  with  its  terms  without  protest, 
and  when  that  evidence  Is  further  considered 
with  the  letter  to  the  president  of  the  church, 
wherein  the  alleged  donee  and  her  children 
complahied  of  the  disposition  of  the  property 
made  by  the  testator,  and  wherein,  express- 
ing their  sturprise  at  the  will  and  in  effect 
recognizing  the  testator's  right  of  disposition, 
they  prayed  that  he,  head  of  the  church, 
might  interfere  in  plaintiff's  behalf,  and  re- 
store to  her  the  home  where  she  liad  lived 
all  the  years,  without  claiming  any  title  in 
herself,  but  simply  lamenting  the  acts  of  her 
husband,  and  pleading  for  the  restoration  of 
her  home  by  the  legatee — when  the  testimo- 
ny of  herself  and  witnesses  is  thus  consid- 
ered in  connection  with  all  these  things,  and 
others  of  like  character  and  import  appearing 
from  the  record — the  conclusion  is  inevitable 
that  there  was  no  such  adverse  possession  as 
had  ripened  into  a  title  indefeasible  by  the 
will  of  the  testator.  Where  adverse  posses- 
sion Is  founded  upon  a  parol  gift,  the  gift, 
must  be  established  by  clear  and  convincing 
evidence,  and  the  possession  must  be  shown 
to  have  been  hostile,  and  not  merely  that  of 
a  licensee;  and  the  burden  of  proof,  as  to 
Improvements  made  and  other  acts  of  owner- 
ship upon  the  faith  of  the  gift,  is  upon  him 
who  asserts  title  by  virtue  of  the  donation 
and  possession. 

Courts  watch  gifts,  inter  vivos  with  cau- 
tion, especially  where,  as  here,  their  enforce- 
ment woiild  result  in  an  inequitable  distribu- 
tion of  the  decedent's  property.  "To  estab- 
lish a  parol  gift  of  land,  the  clearest  and 
most  satisfactory  evidence  Is  required.  The 
proof  must  be  clear,  definite,  ^nd  conclusive, 
not  only  as  to  the  fact  of  the  gift,  but  also 
of  acts  done  by  the  donee  upon  the  faith  of 
the  gift,  such  as  would  render  inequitabk' 
any  attempt  on  the  part  of  the  donor  to  avoid 
it."  14  Am.  &  Eng.  Ency.  Law,  1(MZ  In 
Waterman's  Spec.  Perf.  Contr.  {  271,  it  is 
said:  "If  there  be  an  alleged  parol  gift  of 
land,  the  mere  possession  of  the  donee  does 
not  constitute  part  performance;  there  being 
no  valuable  consideration,  and  possession  in 
such  a  case<not  being  Inconsistent  with  per- 
mission simply  to  occupy  the  land."  In  Ogs- 
bury  V.  Ogsbury,  115  N.  Y.  290,  22  N.  E.  219. 
It  was  observed:  "The  defense  was  title  la 
the  defendant  to  the  locus  in  quo,  and  this 
was  rested  upon  three  grounds — a  parol  gift 
by  the  testator,  a  devise  of  the  lot  by  his 
will,  and  an  adverse  possession.  The  Gen- 
eral Term  deemed  the  proof  of  a  parol  gift 
by  the  testator  unsatisfactory.  Such  proof 
should  be  very  delinl^]|._.u^y<;grj^l)\to^^ve 
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as  a  basis  for  that  equitable  relief  or  pro- 
tection which  dispenses  with  a  writing  and 
disregards  the  statute  of  frauds,  and  In 
this  case  It  is  quite  doubtful  nud  uncertain. 
But.  even  assuming  its  sufficiency,  a  further 
difficulty  remains.  There  was  no  proof  of 
any  fact  sufficient  to  relieve  the  gift  in  eq- 
uity from  a  necessity  of  a  writing.  It  is 
said  that  the  defendant  went  into  possession 
and  made  Improvements.  I  doubt  If  a  mere 
entry  Into  possession,  unless,  possibly,  un- 
der some  very  unusual  and  exc-eptlonal  cir- 
cumstances, will  warrant  a  decree  of  spe- 
cific performance.  But,  if  it  ever  does,  that 
possession  must  be  very  clear  and  definite, 
such  as  would  characterize  the  action  of  an 
owner,  and  be  inconsistent  with  the  hypoth- 
esis of  a  mere  license;  for  In  this  class 
of  cases  equity  dispenses  with  a  writing 
only  when  definite  and  unequivocal  facts  ex- 
ist which  point  with  certainty  to  a  prior 
parol  agreement  of  gift  or  sale  and  serve 
to  indicate  Its  existence,  and  so  may  be 
taken  as  a  substitute  for  the  usual  written 
evidence."  14  Am.  &  Eng.  Ency.  Law,  1041- 
1045,  1040;  1  Am.  &  Eng.  Ency.  Law,  T89, 
820,  834;  Waterman,  Spec.  Perf.  Contr.  J| 
.187,  291;  Allison  v.  Bums,  107  Pa.  50;  Shir- 
ley V.  Shirley,  92  Cal.  44,  27  Pac.  1097;  Wil- 
son r.  Wilson,  99  Iowa,  688.  68  N.  W.  910; 
Ballard  v.  Ward.  89  Pa.  3.58;  Murphy  v.  Steli. 
43  Tex.  123;  Hardesty  v.  Richardson,  44  Md. 
617,  22  Am.  Eep.  57. 

In  this  case. the  appellant  resided  on  the 
property  the  same  as  the  other  wives  of  the 
testator,  and  there  appears  to  be  nothing  in 
her  possession  Inconsistent  with  a  mere  li- 
cense or  permission  from  her  husband  to 
reside  on  the  premises.  There  were  no  such 
overt  acts  or  declarations  of  ownership  on 
her  part  as  to  impart  notice  to  him  that 
her  possession  was  hostile.  Nor  does  the 
evidence  show  a  parol  gift  that  can  be  en- 
forced. The  most  that  can  be  said  of  the 
evidence  respecting  the  gift  and  possession 
Is  that  it  Is  conflicting  with  the  great  pre- 
ponderance thereof  on  the  side  of  the  re- 
spondents, and  therefore  the  findings  and 
decision  of  the  trial  court  cannot  be  dls- 
turl-)ed.  It  thus  becomes  unnecessary  to  dis- 
cus? any  other  question  presented. 
'     The  Judgment  is  affirmed,  with  costs. 

McCARTY  and  STRAUP,  JJ.,  concur.' 


(39  Wasb.   410) 

BTVHANAN  v.  LABER  et  al. 

(Supreme  Conrt  of  Washington.    Aug.  1, 190.5.) 

1.  AppEAii— Record— STBifKEN    Affidavits. 

A  juror's  affldarit.  prewented  to  impeach 
the  verdict,  which  was  striclcen  at  plaintiff's 
request,  is  not  before  the  Supreme  Court  for 
review  on  plaintiff's  appeal  from  a  judgment 
setting  aside  the  verdict. 

2.  Same— Discretion  or  Coubi^-New  Trial. 

The  discretion  of  the  trial  court  in  setting 
aside  a  verdict  on  the  ((round  of  frequent  pri- 
vate conversations  during  the  trial  between 
plaintiff,  for  whom  the   verdict  waa  rendered, 


and  one  of  the  jurors,  and  of  their  action  in 
drinking  together  at  plaintilTs  expense,  will  not 
be  disturbed. 

[Rd.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  3809,  3870.] 

3.  Evidence  —  Written    Warranties— Vari- 
ance BT  Parol. 

Where  a  written  contract  for  the  sale  of 
an  engine  referred  to  a  catalogue  published  by 
the  manufacturer  for  the  terms  of  the  war- 
rants', the  scope  of  the  warranty  was  measured 
by  the  catalogue,  and  could  not  be  varied  by 
evidence  of  a  parol  warranty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  {  1790.] 

4.  Sales— Notice  of  Defects— Waiver. 

Whether  a  provision  of  a'  contract  requir- 
ing the  buyer  of  an  engine  to  notify  the  manu- 
facturer of  defects  therein  was  waived  by  the 
manufacturer  was  a  question  for  the  jury. 

5.  Same  —  Compliancd    with    Wabrantt  — 
que.stion  fob  jury. 

Wlietber  an  eugiue  complied  with  the  war- 
ranty thereof  was  a  que.stion  for  the  jury. 

[Ed.  Note. — For  cases  in  t>oint,  see  vol.  43, 
Cent.  Dig.  Sales,  |  1300.] 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;   W.  O.  Chapman,  Judge. 

Action  by  Eugene  Buchanan  against  Philip 
Laber  and  Daniel  Worby,  copartners.  From 
a  judgment  setting  aside  a  verdict  and  grant- 
ing a  new  trial,  plaintiff  appeals.    Affirmed. 

H.  N.  Martin  and  J.  T.  Mulligan,  for  appel- 
lant.   H.  A.  P.  Myers,  for  respondents. 

HADLEY,  J.  This  Is  an  action  to  recover 
the  contract  price  of  a  gasoline  engine  which 
It  is  alleged  was  sold  by  the  plaintiff  to  the 
defendants.  The  answer  alleges  that  the 
defendants  ordered  of  plaintiff  one  12-horse 
power  Flour  City  traction  engine,  and  that 
the  same  was  afterwards  delivered  to  them 
at  Creston,  Wash.;  that  the  engine  was  war- 
ranted by  the  plaintiff  to  be  built  of  good 
material,  and  capable  of  developing  12-hor8e 
power  at  all  times  when  In  use;  that  it  was 
not  capable  of  developing  said  amount  of 
power;  that  It  was  not  built  of  good  ma- 
terials, as  warranted,  and  that  the  materials 
were  put  together  In  an  unworkmanlike  man- 
ner; that  it  constantly  leaked  gas,  and  was 
of  no  value  whatever;  that  the  defendants 
notified  plaintiff  that  they  desired  a  test 
made  of  the  engine  before  accepting  it,  and 
that  in  response  thereto  the  plaintiff  and  an 
expert,  an  employ^  of  the  manufacturer, 
went  to  Creston  to  make  such  test;  that  the 
test  failed  to  prove  that  the  engine  was  cap- 
able of  developing  12-hor8e  power,  and  that 
both  the  plaintiff  and  the  expert  there  admit- 
ted that  It  was  defective;  that  it  leaked  gas 
and  was  not  up  to  the  standard  called  for  by 
the  warranty.  The  material  averments  of 
the  answer  are  put  in  Issue  by  the  reply. 
The  cause  was  tried  before  a  Jury,  and  re- 
sulted in  a  verdict  for  the  plaintiff.  The  de- 
fendants moved  that  the  verdict  be  set  aside 
and  for  a  new  trial.  The  motion  was  grant- 
ed, and  the  plaintiff  has  appealed. 

It  Is  assigned  that  the  court  erred  In  set- 
ting aside  the  verdict  and  granting  a  new 
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trial.  AfDdaylts  were  submitted  In  support 
of  the  motion  for  new  trial  to  the  effect  that 
during'  the  trial  one  of  the  jurors  was  on 
Rereral  occasions  engaged  in  conversation 
with  the  appellant  when  no  others  were 
present;  that,  after  the  evening  meal  of  the 
day  on  which  the  trial  was  finished,  the  ap- 
pellant and  said  Juror  drank  together  at  the 
bar  of  the  Vendome  Hotel;  that  about  noon 
of  the  same  day  the  appellant  and  both  re- 
spondents had  taken  a  drink  at  said  bar,  and 
that  appellant,  seeing  said  Juror  in  the  lobby 
of  the  hotel,  called  to  him,  and  in  response 
thereto  the  Juror  came  Into  the  barroom,  and 
appellant  then  treated  him  to  a  drink,  and 
paid  for  the  same;  that  this  was  done  with- 
out the  suggestion  or  consent  of  respondents. 
Respondents  also  call  our  attention  to  an- 
other affidavit  made  by  a  Juror  to  the  effect 
that  after  the  verdict  had  been  signed  by  the 
foreman  as  a  sealed  verdict,  about  11  o'clock 
at  night,  the  Jury  separated,  and  &  or  10  of 
them  were  then"  treated  to  drinks  by  appel- 
lant's counsel,  and  in  appellant's  presence. 
A  motion  was  made  to  strike  this  affidavit  on 
the-  alleged  ground  that  It  tended  to  impeach 
the  verdict.  The  court  filed  a  written  opin- 
ion in  deciding  the  motion  for  new  trial,  and 
referred  to  matter  contained  in  the  Juror's 
affidavit  as  though  it  might  have  been  con- 
sidered with  the  rest  of  the  affidavits.  Lat- 
er, however,  an  additional  written  opinion 
was  filed,  to  the  effect  that  the  court  had 
overlooked  the  motion  to  strike  the  Juror's 
affidavit,  and  the  motion  to  strike  it  was 
granted.  But  the  court  stated  that  the  de- 
cision by  which  the  new  trial  was  granted 
was  not  based  upon  that  affidavit.  The  Ju- 
ror's affidavit  Is  therefore  not  before  us  for 
consideration,  since  it  was  stricken  at  appel- 
lant's request,  and  the  appeal  of  the  latter 
does  not  bring  that  subject  here  for  review. 
In  view,  however,  of  what  Is  contained  In 
the  affidavits  that  were  considered,  we  shall 
not  interfere  with  the  discretion  exercised  in 
the  granting  of  the  new  trial.  Appellant 
contends  that  affidavits  In  the  record  show- 
that  the  Juror  first  mentioned,  who  con- 
versed and  drank  with  appellant,  was  of 
such  established  good  character  in  the  com- 
munity that  he  could  have  been  in  no  sense 
influenced  thereby.  Influences  are,  how- 
ever, often  subtle,  and  may  unconsciously  af- 
fect the  verdict  of  a  Juror.  The  verdict 
should  be  free  from  the  taint  of  even  sus- 
picion that  it  resulted  from  undue  influence. 
Thfe  impropriety  of  the  conduct  of  the  Juror 
and  appellant  is  -manifest.  In  Volirath  v. 
Crowe,  9  Wash.  374,  37  Pac.  474,  the  plaintiff 
and  one  of  the  Jurors  played  at  cards  and 
drank  together  in  a  saloon.  They  also  walk- 
ed together  and  conversed  with  each  other. 
The  court  in  that  case  said:  "Such  conduct 
upon  the  part  of  the  plaintiff  and  the  Jury- 
man was  reprehensible  In  the  extreme.  In- 
stead of  seeking  each  other's  society,  they 
should  rather  have  avoided  It.  Trials  of 
causes  should  have  the  appearance  of  fair- 


ness, and  It  would  tend  greatly  to  bring  Ju- 
dicial proceedings  into  disrepute  if  matters  of 
this 'kind  should  be  overlooked  or  tolerated." 
It  Is,  however,  urged  that  the  court  should 
have  discharged  the  Jury  and  rendered  Judg- 
ment for  appellant  at  the  close  of  the  re- 
spondents' case,  and  that,  without  regard 
to  the  matters  considered  on  the  motion  for 
new  trial,  the  Judgment  which  was  entered 
upon  the  rendition  of  the  verdict  was  right, 
and  should  not  have  been  set  aside.  This 
contention  is  based  upon  the  alleged  ground 
that  a  yerdlct  In  favor  of  respondents  could 
not  have  been  sustained,  within  the  Issues 
and  under  the  competent  evidence  In -the 
case.  It  Is  asserted  that  the  warranty  of 
the  engine  was  contained  In  a  written  con- 
tract, and  that  the  evidence  showed  that  re- 
spondents had  not  complied  with  the  terms 
of  the  contract  in  regard  to  giving  notice 
of  defects  In  the  engine.  The  respondents 
alleged  in  general  terms  that  appellant  war- 
ranted the  engine,  and  did  not  conflne  their 
allegations  to  a  written  warranty.  The 
court  ruled  that,  under  the  broad  allegations 
of  their  pleading,  they  were  entitled  to  show  ■ 
any  warranty  which  was  made,  either  -writ- 
ten or  parol.  But  appellant  points  out  that 
the  written  contract  between  the  parties 
had  been  admitted  in  evidence  without  ob- 
jection, that  It  was  not  in  dispute,  and  that 
upon  its  face  it  referred  to  a  certain  cata- 
logue published  by  the  manufacturer  for 
the  terms  of  the  warranty;  that  It  was 
therefore  written;  and  that  the  evidence  of 
a  parol  warranty  was  improperly  admitted. 
This  contention  must  be  sustained  under  the 
following  stated  rule:  "A  warranty,  how- 
ever. Is  no  exception  to  the  general  rule  ex- 
cluding parol  evidence  offered  to  vary  tho 
terms  of  a  written  contract  If  the  con- 
tract of  sale  is  in  writing,  its  terms  are  con- 
elusive  as  to  the  existence  and  the  extent 
of  the  express  warranties  made  before  or 
at  the  time  of  the  sale.  And  evidence  of 
prior  or  contemporaneous  verbal  agreements 
or  representations  is  not  admissible  for  the 
purpose  of  proving  other  or  different  warran- 
ties. The  parties  are  presumed  to  have  in- 
cluded In  the  written  Instrument  all  the 
terms  of  their  agreement."  30  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  1C8.  We  must  there-* 
fore  refer  to  the  published  catalogue  for  the 
terms  of  the  warranty.  It  clearly  warrants 
the  engine  to  be  built  of  good  material,  and 
to  be  capable  of  developing  the  horse  pow- 
er mentioned  in  the  contract  between  the 
parties,  viz.,  12  horse  power.  It  provides 
that,  after  written  notice  to  the  manufac- 
turer of  defects  in  the  engine,  reasonable 
time  shall  be  allowed  to  remedy  the  defects 
and  apply  certain  tests  as  to  the  power  it 
may  develop.  And  It  also  contains  the  fol- 
lowing clause:  "Continued  possession  of  the 
engine  for  five  days  without  complaint  being 
made  direct  to  the  Kinnard-Haines  Co.,  at  its 
factory  In  Minneapolis,  Minnesota,  by  regis- 
tered letter,  shall  be  sufficient  evidence  that 
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this  warranty  Is  fulfilled."  Appellant  con- 
tends that  respondents  failed  to  show  that 
they  gave  notice  In  accordance  with  the 
above,  and  that  by  the  express  terms  of  the 
contract  the  warranty  was  therefore  fulfill- 
ed. There  was  evidence,  however,  tending 
to  show  that  appellant  waived  that  provi- 
sion of  the  contract,  and  it  therefore  became 
a  question  for  the  Jury  to  determine  whether 
It  was  waived,  and,  If  so,  whether  the  engine 
was  up  to  the  standard  of  the  warranty. 
The  judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  FULLBRTON,  RUD- 
KIN,  CROW,  ROOT,  and  DUNBAR,  JJ.,  con- 
cur. 


(3$  Waata.  435) 

VUIiCAN   IRON   WORKS  ▼.    KENT   I/UM- 
BER CO. 

(Supreme  Court  of  Washington.  .  Aug.  2, 1906.) 

JuDouENTs— Res  Judicata. 

A  judgment  for  defendant  on  the  Issues  of 
damage  raised  In  a  replevin  action  is  res  judi- 
cata In  a  subsequent  action  by  plaintiff  In  the 
replevin  action  against  defendant  therein  to  re- 
cover the  same  items  of  damages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent.  Dig.  Judgment,  i  1251.J  , 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge.    . 

Action  by  the  Vulcan  Iron  Works  against 
the  Kent  Lumber  Company.  From  a  Judg- 
ment In  favor  of  defendiant,  plaintiff  api)eals. 
Affirmed. 

Benton  Embree,  for  appellant.  John  O. 
Barnes,  for  respondent. 

MOUNT,  O.  J.  Appellant  brought  this  ac- 
tion to  recover  from  respondent  for  two 
items  under  a  contract  of  lease  entered  Into 
between  the  parties,  which  items  are  as  fol- 
lows: (1)  For  the  expenses  of  shipping  a 
logging  engine  from  Barmton  to  Seattle,  in 
King  county,  alleged  to  be  $493.50;  and  (2) 
for  repairs  of  said  engine  amounting  to 
$62.34.  The  respondent  pleaded  a  former 
adjudication,  which  was  sustained  by  the 
trial  court.    Plalntlft  appeals. 

The  facts  are  not  disputed.  It  appears 
that  the  appellant  in  this  action  some  time 
In  July,  1903,  brought  an  action  In  replevin 
to  recover  possession  of  a  certain  logging 
engine,  and  for  damages.  At  the  time  that 
action  was  begun,  the  property  was  deliv- 
ered by  the  sheriff  into  the  possession  of  the 
plaintiff  therein.  Thereafter,  in  September, 
1008,  the  appellant  in  this  action,  being  the 
plaintiff  In  that  action,  filed  a  supplemental 
complaint,  and  alleged  damages  for  remov- 
ing the  engine  from  the  woods  to  Seattle, 
for  unloading  the  same  from  a  car,  and  for 
repairs  to  the  engine;  being  the  same  items 
now  sued  for  In  this  action.  An  answer  was 
filed  by  the  respondent,  denying  the  allega- 
tions of  the  supplemental  complaint.  There- 
after the  replevin  cause  was  tried  before  the 
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.court  without  a  Jury.  Upon  the  trial,  evi- 
dence was  offered  to  prove  the  Items  set  out 
In  the  supplemental  complaint,  excepting  the 
item  relating  to  the  repairs  to  the  engine, 
concerning  which  no  evidence  was  offered. 
The  respondent  offered  evidence  to  contro- 
vert the  evidence  offered  by  appellant  on  the 
Item  of  the  supplemental  complaint.  After 
the  evidence  was  all  in,  the  court  found  that 
appellant  had  sustained  no  damages  by  rea- 
son of  the  detention  and  withholding  of  said 
property  by  the  respondent,  and  entered  a 
Judgment  accordingly.  No  appeal  was  pros- 
ecuted from  that  Judgment.-  Subsequenily 
appellant  brought  this  action  to  recover  for 
the  same  items  alleged  in  the  supplemental 
complaint  In  the  replevin  action.  The  cause 
was  tried  to  the  same  court  and  Judge  who 
tried  the  replevin  action,  and  upon  the  record 
'  in  that  case  the  court  found  that  there  was 
a  former  adjudication  of  the  Issues  In  this 
case,  and  dismissed  the  action.  We  think 
these  facts  clearly  show  a  former  adjudica- 
tion of  the  question  in  issue,  and  bring  this 
case  clearly  within  the  case  of  Stern  v. 
Washington  National  Bank,  14  Wash.  511, 
45  Pac.  37. 

The  Judgment  of  the  lower  court  Is  affirm- 
ed for  the  reasons  therein  stated. 

CROW,  ROOT,  RUDKIN,  and  FULLER- 
TON,  JJ.,  concur. 


(M  Wash.  431) 
MITCHELL  V.  MITCHELL. 
(Supreme  Court  of  Washington.    Aug.  2,  1905.) 

1.  DivoBCB  —  Cbueltt  —  SurpiciENCT      OF 
Findings. 

Findings  In  a  divorce  suit  that  defendant 
frequently  threafoned  to  kill  plaintiff,  that 
plaintiff  lielieved  defendant  would  execute  bis 
threats,  that  plaintiff  was  compelled  to  leave 
her  home  and  remain  away  because  she  could 
no  longer  live  with  defendant,  and  that  she  be- 
lieved defendant  would  take  her  life  and  that 
of  her  children,  sufficiently  showed  that  plain- 
tiff's life  was  rendered  burdensome,  and  no  ex- 
press finding  to  that  effect  was  necessary. 

2.  Same— Disposition  of  Pkopebty— Discbk- 
tion  of  ooubt. 

Under  Ballinger's  Ann.  Codes  &  St.  §  5723, 
requiring  the  court,  in  actions  for  divorce,  to 
make  a  jnst  and  equitable  distribution  of  the 
property,  with  regard  to  the  merits  of  the  par- 
ties and  the  conditions  in  which  they  will  be 
left  by  the  divorce,  the  disposition  of  the  prop- 
erty of  the  parties  rests  in  the  discretion  of 
the  trial  judge,  and  where  there  is  but  little 
property,  and  no  fault  on  the  part  of  the  wife, 
and  she  is  not  strong,  and  is  awarded  the  care 
of  infant  children,  and  the  husband  is  a  strong, 
able-bodied  man,  and  wholly  at  fault,  all  the 
property  may  be  given  to  the  wife. 

[Ed.   Note. — For  cases  injMint,  see  vol.  17, 
Cent.  Dig.  Divorce,  S{  701,  714.] 

3.  Sawc— Decree — Pbesumptions. 

In  a  suit  for  divorce  the  I'ourt  stated  in 
Its  conclusions  of  law  that  plaintiff  was  en- 
titled to  $1,600  out  of  the  real  estate,  or,  in 
lieu  thereof,  all  the  property  described  in  the 
findings.  The  decree  Rave  defendant  no  op- 
portunity to  comply  with  tiie  alternative  of  the 
conclusions,  but  awarded  the  whole  interest  in 
the  real  estate  to  plaintiff.  There  was  nothii 
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to   show    that    defendant   desired    to    pay    the  • 
money  in  lieu  of  sacrifioing  the  real  estate,  and 
did  not  decline  the  option.    i/i'W,  that  the  de- 
cree would  be  sustained  under  the  rule  invoking 
presumptions  in  aid  of  decrees. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; C.  11.  Neal,  Judge. 

Action  by  Lucina  Mitchell  against  Alansou 
Mitchell.  From  a  judgment  for  plalnOff,  de- 
fendant appeals.    Affirmed. 

Myers  &  Warren,  for  appellant.  Martin 
&  Grant,  for  respondent. 

M0I;NT,  C.  J.  The  plaintiff  In  this  ac- 
tion was  granted  a  decree  of  divorce  from 
defendant. upon  the  ground  of  cruelty.  She 
was  awarded  the  care  and  custody  of  two  In- 
fant children,  and  all  the  real  property  of 
the  community.    Defendant  appeals. 

The  evidence  taken  on  the  trial  of  the 
cause  is  not  brought  here  on  this  appeal, 
and  no  exceptions  were  made  to  any  of  the 
findings.  The  only  questions  presented  are 
based  upon  the  face  of  the  record.  It  Is 
contended  by  appellant  that  the  acts  of- 
cruelty  found  by  the  trial  court  are  InaufEl- 
cient  to  Justify  the  decree,  because  the  cotut 
did  not  find  that  such  facts  rendei;ed  the 
life  of  the  respondent  burdensome.  The 
finding  of  cruelty  Is  as  follows:  "That  about 
six  years  ago  the  above-named  defendant 
began  to  mistreat  and  abuse  and  cruelly 
treat  the  plaintiff.  In  this:  that  he  would 
scold  and  abuse  the  plaintiff  in  private  and 
In  company,  and  slight  her  In  all  manner  of 
•ways  -when  out  in  company.  In  such  ways 
as  were  calculated  to  humlllHte  and  degrade 
plaintiff.  From  that  time  and  ever  since  said 
date  the  defendant  has  been  continually  mis- 
treating the  plaintiff,  by  calling  her  vile 
names,  and  conduct  which  is  too  Infamous 
to  be  here  set  out,  and  during  all  of  said 
time  has  continued  to  curse  and  abuse  and 
scold  plaintiff,  and  to  compel  her  to  work  out 
upon  cook  wagons  for  a  living,  and,  when 
plaintiff  would  be  sick  and  unable  to  do 
work,  the  defendant  would  compel  her  by 
force  to  do  work,  and  has  time  and  again 
since  said  date,  and  very  recently,  too,  told 
this  plaintiff  to  take  her  brats  and  leave  and 
never  come  back,  and  has  frequently  tlireat- 
ened  to  kill  this  plaintiff;  and  plaintiff  be- 
lieves that  said  defendant  will  put  his  threats 
into  execution,  and  so  thoroughly  afraid  of 
said  defendant  has  thld  plaintiff  become  that 
on  or  about  the  Ist  of  July,  1903,  while  de- 
fendant was  making  his  vile  and'  vicious 
threats,  this  plaintiff  was  compelled  to,  and 
did.  take  the  two  younger  children  and  leave 
the  defendant's  abode,  and  has  ever  since 
said  time  stayed  away  from  defendant,  for 
the  reason  that  she  cannot  live  with  him, 
for  the  further  reason  that  she  Is  afraid  for 
her  life  and  that  of  her  children."  The  nec- 
essary conclusion  from  the  facts  found  Is 
that  the  respondent's  life  was  rendered  bur- 
densome. .The  finding  of  the  court  that  re- 
spondent believed  that  appellant  would  put 


his  threats  to  kill  Into  execution,  that  she 
was  compelled  to  leave  her  abode  and  re- 
main away  because  she  could  no  longer  Hvp 
with  appellant,  and  that  she  believed  the 
appellant  would  take  her  life  and  that  of  her 
children,  conclusively  shows  that  her  life  was 
rendered  burdensome.  It  was  not  necessary 
for  the  court  to  make  a  specific  finding  that 
the  cruelty  of  appellant  rendered  respond- 
ent's life  burdensome,  when  the  facts  found 
lead  irresistibly  to  that  conclusion. 

Appellant  nej^t  contends  that,  because  the 
court  awarded  all  the  real  property  to  re- 
spondent, snch  disposition  thereof  was  not  a 
just  and  equitable  one.'  Under  section  5723, 
2  Balllnger's  Ann.  Codes  &  St..  the  disposi- 
tion of  the  property  of  the  parties  to  a  di- 
vorce case  rests  largely  within  the  discre- 
tion of  the  trial  Judge.  This  discretion  is 
guided  by  the  respective  merits  of  the  par- 
ties, and  the  condition  In  which  they  will  be 
left  by  the  divorce.  Where  tbere  is  but  little 
property,  and  where  there  Is-  no  fault  on  the 
part  of  the  wife,  and  where  she  Is  not 
strong,  and  Is  awarded  Infant  children  to  b» 
cared  for,  and  where  the  husband  Is  a  strong, 
able-bodied  man,  and  wholly  at  fault,  as 
appear  to  be  the  facts  here,  a  Just  and  equi- 
table disposition  of  the  property  may  mean 
that  It  should  all  be  given  to  the  wife.  We 
find  nothing  In  this  case  which  shows  that 
the  trial  court  abused  Its  discretion  In  re- 
spect to  the  distribution  of  the  property. 

In  the  findings  of  fact,  which  were  tnade 
on  February  13,  1904,  the  trial  court  recited 
that  the  parties  had  an  Interest  in  certain 
real  estate  which  was  of  the  value  of  $l.eoo. 
In  the  conclusions  of  law  the  court  stated 
that  the  respondent  was  entitled  to  "the  sum 
of  $1,000  out  of  the,  real  estate,  or,  in  lieu 
thereof,  all  the  property  described  In  said 
findings."  The  decree,  which  was  signed  on 
the  same  day,  and  was  filed  two  days  later, 
gave  no  opportunity  to  the  appellant  to  com- 
ply with  the  alternative  stated  in  the  conclu- 
sions, but  awarded  the  whole  interest  in  the 
real  estate  to  the  respondent.^  Appellant 
now  complains  because  no  time  was  fixed 
by  the  decree  within  which  he  might  pay  the 
sum  of  $1,600  to  the  respondent,  and  save  tne 
real  estate  to  himself.  What  we  have  said 
above  as  to  the  discretion  of  the  trial  court 
applies  as  well  to  this  contention  as  to  the 
last  one.  Furthermore,  the  record  contains 
nothing  to  show  that  appellant  desired  to 
pay  the  money  In  lieu  of  the  real  estate  at 
the  time  the  decree  was  made  or  entered. 
The  appellant  may  have  declined  the  option 
at  the  time  the  findings  were  made,  and 
thereupon  the  court  may  have  made  the  de- 
cree absolute.  We  must  Indulge  ail  pre- 
sumptions In  aid  of  the  decree,  and  not 
against  It 

No  errors  appearing  on  the  face  of  the 
record,  the  Judgment  Is  affirmed. 

HAPLEY,  FULLEaiTON,  and  DUNBAB, 
JJ.,  concur. 
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(39  Wash.  U7) 

HALL  ▼.  WEST  &  SLADE  MILL  CO. 

(Supreme   Court  of  Washington.     Aug.  2, 

1905.) 

1.  Masteb   and    Sebvant  —  Noncompliance 
WITH  Factobt  Law— Assumption  of  Risk. 

A  maRter  who  fails  to  comply  with  Laws 
1903.  p.  40,  c.  37,  requiring  operators  of  mills 
to  place  safeguards  over  cogs,  gearings,  shaft- 
ings, and  the  like,  cannot  invoke  the  doctrine 
of  assumed  risk  against  a  servant  who  is  in- 
jured by  unguarded  machinery,  notwithstand- 
ing the  latter's  knowledge  of  the  unguarded 
condition  of  the  machinery,  and  of  the  danger 
to  which  he  is  thereby  subjected. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {§  545,  662.] 

2.  Same — Contbibutoby  Negligence. 

A  servant  workinj;  in  a  place  where  he 
does  not  assume  the  risk  of  injury  cannot  be 
held  guilty  of  contributory  negligence  in  work- 
ing in  such  a  place,  unless  an  injury  which  he 
sustains  is  caused  by  a  negligent  act  of  his  own, 
and  not  solely  by  the  dangers  of  his  situation. 
[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  K  674,  702-704.) 

3.  Same— Actions— Instbuctions. 

In  an  action  for  injuries  to  a  servant,  a 
charge  assuming  that  defendant  had  furnished 
plaintiff  a  safe  place  in  which  to  work  was  im- 
proper, 'where  whether  he  had  so  done  or  not 
was  the  question  at  issue. 

(Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  |§  420,  422,  430.] 

Root,  Itudkin,  and  Crow,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Chehalis 
County; .  Mason   Irwin,  Judge. 

Action  by  R.  B.  Hall  against  tbe  West  & 
Slade  Mill  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

J.  B.  Bridges,  for  appellant.  Govnor  Teats, 
for  respondent 


FULLEUTOX,  J.  The  respondent  was  In- 
jured while  employed  in  the  lumber  mill  of 
the  appellant,  and  brought  this  action  to  re- 
cover therefor.  He  was  successful  In  tho 
court  below,  ^nd  this  appeal  is  from  the 
judgment  entered  in  bis  favor. 

In  the  lumber  mill  in  question  were  two 
parallel  lines  of  rollers,  located  about  four 
feet  apart  extending  almost  the  entire  length 
of  tbe  mill.  One  set  of  these,  called  "dead 
rollers,"  led  from  tbe  back  of  tbe  gang 
edger,  and  received  such  timber  products  as 
were  passed  through  that  machine.  Tbe 
other  set  were  called  "live  rollers,"  being 
kept  In  motion  when  in  use  by  the  motive 
power  used  to  operate  tbe  mill.  Tbe  device 
used  to  connect  the  rollers  with  tbe  motive 
power  was  an  ordinary  steel  shaft,  with  cog- 
wheels and  pinions,  which  extended  the 
entire  length  of  tbe  line  of  rollers:  the  same 
being  fastened  to  the  framework  in  which 
the  rollers  operated  ou  that  side  next  to  the 
dead  rollers  before  mentioned.  The  shaft 
was  not  one  continuous  piece,  but  was  made 
up  of  several  sections  connected  together 
by  means  of  iron  bands  or  collars  held  In 
pince  by  set  screws.  The  shaft,  cogwheels, 
I,;nions,  collars,  and  set  screws  were  left  un- 
eovra-ed  and  exposed.    Tbe  respondent  was 


required  to  work  between  the  two  lines  of 
rollers.  A  part  of  his  duty  was  to  take 
that  part  of  tbe  timber  products  passing 
through  tbe  gang  edger  which  was  suitable 
only  for  laths  or  wood,  and  throw  It  over 
the  live  rollers  to  the  gang  saws,  which  were 
located  on  the  opposite  side  of  the  same. 
While  performing  these  duties  on  the  morn- 
ing of  the  21st  of  August,  1903,  tbe  respond- 
ent's clothing  caught  on  a  set  screw  which 
had  been  allowed  to  project  from  three- 
fourths  of  an  inch  to  an  inch  from  one  of 
the  collars  used  to  splice  the  shaft,  and 
wound  around  the  shaft,  drawing  the  re- 
spondent down  upon  it,  and  between  it  and 
the  framework  which  held  tbe  rollers,  break- 
ing his  arm  between  the  elbow  and  shoulder, 
breaking  bis  collar  bone,  and  crushing  and 
maiming  the  t)ones  of  bis  shoulder,  leaving 
him  a  permanent  cripple.  To  a  complaint 
embodying  tbe  foregoing  facts  the  appellant 
answered,  and,' after  making  certain  denials 
and  admissions,  set  forth  that  tbe  respond- 
ent had  actual  notice  and  knowledge  for 
some  two  weeks  before  he  was  injured  that 
the  shafting  on  which  he  was  injured  was 
in  an  uncovered  and  exposed  condition,  and 
that  the  set  screw  which  caught  his  clothing 
projected  from  the  collar,  and  kuew  also  of 
the  dangers  incident  to  working  in  such  an 
exposed  place;  averring  that  he  not  only  as- 
sumed the  risk  of  working  in  that  place, 
but  was  guilty  of  contributory  negligence  in 
so  doing.'  To  the  defense  of  assumed  risk  a 
demurrer  was  Interposed,  and  sustained  by 
the  conrt,  on  the  ground  that  the  appellant 
bad  not  complied  with  the  act  of  March  6, 
1903  (Laws  1903,  p.  40,  c.  37),  which  requires 
all  operators  of  mills  aud  workshops  to  place 
safeguards  ovei^  all  such  cogs,  gearings,  shaft- 
ings, and  tbe  like,  that  can  be  properly  safe- 
guarded, before  putting  the  same  into  use. 
On  tbe  trial  tbe  respondent  admitted  on 
cross-examination  that  be  knew  for  some 
time  prior  to  receiving  bis  injury  of  tbe  un- 
guarded machinery,  and  of  the  fact  that  the 
set  screw  on  which  his  clothing  caught  pro- 
jected from  tbe  collar  for  a  considerable  dis- 
tance; testifying  also  that  he  knew  that  if  It 
caught  bis  clothing  ft  was  liable  to  injure 
blm,  and  that  he  came  against  it  In  a  mo- 
ment of  forgetfulness,  while  handling  n 
heavy  piece  of  timber.  A  motion  for  non- 
suit was-  interposed  at  tbe  conclusion  of  tbe 
respondent's  case  to  the  jury,  which  the  trial 
judge  overruled.  The  judge  also  refused  to 
instruct  the  jury  to  find  for  the  appellant  on 
the  ground  that  the  respondent  had  assumed 
the  risk,  but  instructed  them  to  tbe  effect 
that  the  appellant  could  not  claim  tbe  benetit 
of  the  common-law  doctrine  of  assumed  risk, 
for  the  reason  that  the  appellant  had  not 
safeguarded  the  shafting  on  which  the  re- 
spondent was  injured,  as  It  was  required  to 
do  by  the  mandate  of  the  statute  above  cited. 
Tlie  several  rulings  of  the  trial  court  to 
the  effect  that  the  defense  of  assumption 
of  risk  was  not  available  to  tbe  appellant; 
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as  against  the  respondent's  cause  of  actton, 
,  constitute  the  first  error  assigned,  and  It  Is 
to  this  question  that  the  arguments  of  coun- 
sel are  mainly  directed.  The  rule  as  an- 
nounced by  the  trial  court  is  In  accord  with 
the  decision  of  this  court  In  the  case  of 
Green  v.  Western  American  Company,  30 
Wash.  87,  70  Pac.  310,  and,  unless  that  case 
is  to  be  overruled,  it  Is  controlling  on  the 
question  here.  The  appellant  urges  that  It 
should  be  overruled,  contending  that  it  is 
neither  supported  by  the  better  reasoning  nor 
by  the  weight  of  authority.  But  after  fur- 
ther consideration,  we  art  not  convinced 
that  the  case  is  unsound  In  principle,  or  that 
it  violated  any  rule  of  public  policy.  It  la 
not  necessary  here,  however,  to  state  the 
reasons  on  which  the  decision  rests.  This 
is  ably  done  by  the  judge  who  announced  the 
opinion  In  the  case,  and  by  the  distinguished 
judge  from  whom  he  so  lengthily  quoted. 
But  we  do  not  wish  to  be  understood  as  con- 
ceding that  the  case  is  without  authority  in 
Its  support.  While  It  may  be  true,  as  the 
appellant  contends,  that  the  weight  of  au- 
thority is  against  it,  yet  we  find  it  supported 
by  courts  respectable  In  numbers  as  well  as 
In  ability.  In  addition  to  those  cited  in  the 
case  itself,  the  following  may  be  consulted: 
Monteith  v.  Kokomo  Wood  Enameling  Co., 
159  Ind.  140,  64  N.  E.  610,  68  L.  R.  A.  944; 
Slpes  V.  Michigan  Starch  Co.  (Mich.)  100  N. 
W.  447;  Davis  Coal  Co.  v.  Polland,  158  Ind, 
607,  62  N.  E.  492,  92  Am.  St.  Rep.  319;  Litch- 
field Coal  Co.  V.  Taylor,  81  111.  590;  CaUett 
V.  Young,  143  111.  74,  32  N.  B.  447;  Durant 
V.  Lexington  Coal  Mining  Co.,  07  Mo.  62,  10 
S.  W.  484;  Landgraf  v.  Kuh,  188  111.  484,  59 
X.  E.  501;  Lore  v.  American  Mfg.  Co.,  160 
Mo.  608,  61  S.  W.  678;  Henderson  v.  Kansas 
City,  177  Mo.  477,  76  S.  W.  1045;  Greenlee 
V.  Railway,,  122  N.  C.  077,  30  S.  E.  115.  41  L. 
R.  A.  399,  65  Am.  St.  Rep.  734;  KUpatrlck  ▼. 
Grand  Trunk  Railway  Co.,  74  Vt.  288,  52  Atl. 
531, 93  Am.  St  Rep.  887.  In  some  of  the  cases 
above  cited — particularly  those  from  the 
co-jrts  of  Illinois  and  Indiana — no  distinction 
seems  to  be  made  between  the  doctrine  of  as- 
simiption  of  risk  and  of  contributory  negli- 
gence; but  the  facts  4f  the  cases,  as  well  as  the 
language  of  the  courts,  support  the  doctrine 
for  which  the  Green  Case  contends.  We  con- 
clude, therefore,  that  the  trial  court  did  not 
err  In  holding  that  the  doctrine  of  assump- 
tion of  risk  was  not  available  to  the  appel- 
lant as  a  defense  to  the  respondent's  cause 
of  action. 

The  appellant  next  contends  that  the  court 
erred  in  refusing  to  rule,  as  a  matter  of  law, 
that  the  respondent  was  guilty  of  contribu- 
tory negligence.  All  that  the  evidence  shows 
on  this  question  Is  that  the  respondent  con- 
tinued in  his  work  after  he  had  knowledge 
of  the  fact  that  the  collar  and  set  screw 
which  caused  his  injury  was  uncovered.  But 
it  will  hardly  do  to  say  that  an  employ^  is 
guilty  of  contributory  negligence  for  merely 
working  in  a  dangerous  place,  when  be  does 


not  assume  the  risk  of  Injury  for  working 
therein.  It  is  true  that  In  such  cases  con- 
tributory negligence  and  assumption  of  risk 
approximate,  and  it  Is  difficult  to  draw  a  Unu 
between  them;  but  we  think  that,  to  con- 
vict an  employ^  of  contributory  negligence 
for  working  in  a  place  where  he  does  not 
assume  the  risk  of  injury,  It  must  be  showu 
that  he  did  not  use  care  reasonably  com- 
mensurate with  the  risk  to  avoid  Lnjurious 
consequences — In  other'  words,  that  It  was 
some  negligent  act  6f  his  own  that  caused 
his  injury,  and  not  alone  the  dangers  of  his 
situation.  Narramore  v.  Cleveland,  etc.,  Ry. 
Co.,  96  Fed.  208,  37  0.  C.  A.  499.  48  L.  R.  A. 
6& 

Appellant's  requested  instruction  No.  S  was 
properly  refused  for  the  reason  that  It  as- 
sumed that,  the  appellant  had  furnished  the 
respondent  with  a  reasonably  safe  pla'ce  In 
which  to  work — the  very  question  at  Issue. 
The  other  assignments  of  error  are  met  by 
what  is  said  on  the  questions  of  assumption 
of  risk  and  contributory  negligence. 

The  Judgnnent  is  afilrmed. 

MOUNT,  O.  J.,  and  HADLEY  and  DUN- 
BAR, JJ.,  concur. 

ROOT,  J.  (dissenting).  Notwithstanding 
the  profound  respect  which  I  entertain  for 
the  writer  of  the  foregoing  opinion,  and  for 
my  associates  who  concur  therein,  I  cannot 
escape  the  conviction  that  they  have  in  this 
Instance  fallen  into  error;  and,  as  I  r^ard 
the  error  radical,  and  susceptible  of  far- 
reaching,  detrimental  effects,  I  feel  con- 
strained to  dissent,  and  to  express  my  views 
upon  the  main  question  involved. 

The  majority  opinion,  upon  the  question  of 
assumed  risk.  Is  based  upon  what  this  court 
said  In  Green  v.  Western  American  Company, 
30  Wash.  87,  70  Pac.  310,  and  what  was  there 
said  upon  said  subject  was  based  upon  the 
case  of  Narramore  v.  Cleveland,  etc.,  Ry.  Co., 
06  Fed.  298,  37  C.  C.  A.  499,  48  L.  R.  A.  68. 
wherein  It  was  held  that  a  defendant  could 
not  plead  or  avail  himself  of  the  defense  of 
assumed  risk  in  an  action  by  a  servant  for 
damages  caused  by  the  neglect  of  the  master 
to  comply  with  the  provisions  of  a  statute. 
In  other  words,  it  held  that  the  principle  of 
"Volenti  non  fit  Injuria"  does  not  apply  where 
a  statute  is  violated,  even  though  the  statute 
does  not  so  expressly  provide.  For  the  sake 
of  brevity,  I  will  refer  herein  to  this  proposl- 
tioa  as  the  "Narramore  doctrine." 

In  the  case  at  bar  the  trial  court  held,  and 
respondent  contends,  that  the  act  of  March 
6,  1003  (Laws  1903,  p.  40,  c.  37),  commonly 
known  as  the  "Factory  Act,"  cut  off  the  de- 
fense of  assumed  risk  where  a  servant  sues 
for  damages  caused  by  dangerous'  machinery 
left  exposed  in  violation  of  said  statute.  It 
is  conceded  that  this  respondent  could  not  re- 
cover, were  It  not  for  the  factory  act  It  Is 
admitted  that  "assumption  of  risk"  would  be 
a  perfect  defense  herein,  but  for  said  statute. 
Under  the  law  of  tl^^j-j^t^^^^tj^^e 
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said  statute  went  into  effect  said  defense 
could  be  interposed  in  a  case  comprising  the 
facts  of  the  case  at  bar,  and  wotild  constitute 
a  complete  bar  to  recovery.  All  of  this  is 
conceded  by  respondent  herein.  But  It  is 
contended  that  said  factory  act  changed  the 
law  so  that  now .  a  defendant  cannot  inter- 
pose said  defense  to  such  an  action.  As  It  is 
conceded  Ibat  the  change  has  b^n  produced 
by  this  statute,  let  us  examine  It  Every  ef- 
fect must  have  a  cause.  If  this  statute  lias 
destroyed  the  .defense  of  assumed  risk,  we 
will,  of  course,  And  therein  the  cause  that  has 
produced  that  effect.  Here  is  the  statute: 
"An  act  providing  for  the  protection  of  em- 
ployes in  factories,  mills  or  workshops 
where  machinery. Is  used  and  providing  for 
the  punishment  of  the  violation  thereof. 
"Be  it  enacted  by  the  Legislature  of  the 
state  of  Washington : 

"Section  1.  That  any  person,  corporation 
or  association,  operating  a  factory,  mill  or 
workshop  where  machinery  is  used,  shall  pro- 
vide and  maintain  in  use  proper  belt  shifters 
'  or  other  mechanical  contrivances  for  the  pur- 
pose of  throwing  on  or  oft  belts  on  pulleys, 
proper  safeguards  for  all  vats,  pans,  trim- 
mers, cut-ofiCs,  gang  edgers  and  all  other  saws 
that  can  be  guarded  advantageously,  planers, 
cogs,  gearings,  belting,  shafting,  couplings, 
set  screws.  Jive  rollers,  conveyors,  .manglers 
In  laundries  and  machinery  of  other  or  simi- 
lar description.  Exhaust  fans  of  sufficient 
power  shall  be  provided  in  the  discretion  of 
the  Commissioner  of  Labor  for  the  purpose 
of  carrying  off  dust  from  emery  wheels,  grind 
stones  and  other  machinery  creating  dust, 
where  same  la  operated  in  an  enclosed  room 
or  place.  If  a  machine  or  any  part  thereof 
Is  In  a  dangerous  condition,  or  is  not  proper- 
ly guarded,  the  use  thereof  is  prohibited,  and 
a  notice  to  that  effect  shall  be  attached  there- 
to. Such  notice  shall  not  be  moved  until  the 
machine  is  made  safe  and  the  required  safe 
guards  provided. 

"Sea  2.  All  hoistways,  hatchways,  eleva- 
tor wells  and  wheel  holes,  as  well  as  fly 
wheels  and  stairways  In  factories,  mills, 
workshops,  store  houses,  warerooms  or 
stores,  shall  be  secin:ely  fenced,  enclosed  or 
otherwise  protected  and  due  diligence  shall 
be  used  to  keep  all  such  means  of  protection 
closed,  except  when  it  is  necessary  to  have 
the  same  open,  that  the  same  may  be  used. 

"Sec.  3.  That  any  person,  corporation  or 
association  operating  a  factory,  mill,  or 
workshop  where  machinery  is  used,  shall 
provide  in  each  workroom  thereof  proper  and 
sufficient  means  of  ventilation. 

"Sec.  4.  Any  person,  corporation  or  asso- 
ciation who  violates  or  omits  to  comply  with 
any  of  the  foregoing  requirements  or  provi- 
sions of  this  act,  shall  be  guilty  of  a  misde- 
meanor and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  twenty- 
five  nor  more  than  one  hundred  dollars,  or  by 
Imprisonment  for  not  less  than  fifteen  days 
nor  more  than  ninety  days. 


"Sec  5.  A  copy  of  this  act,  together  with 
the  name  and/ address  of  the  Comniissloner  of 
Labor  printed  in  a  legible  manner,  shall  be 
kept  posted  in  each  department  of  every  fac- 
tory, mill  or  workshop  and  In  the  office  of 
every  public  and  private  work,  upon  the  em- 
ployer or  his  agent  or  superintendent  being 
supplied  with  sufficient  copies  thereof  by  the 
Commissioner  of  Labor." 

Having  read  the  statute,  let  us  ask  some 
questions  as  to  its  contents.  Does  it  say' 
that  "assumed  risk"  shall  not  be  permitted' 
as  a  defense  where  a  violator  of  the  statute 
is  sued  by  a  servant  injured  by  reason  of 
such  violation?  No.  ..Does  it  say-  anything 
about  "assumed  risk"?  No.  Does  it  say 
anything  about  defenses  of  any  kind?  No. 
Does  it  directly  or  indirectly  say  anything 
about  actions  for  personal  injuries?  No. 
Does  it  say  that  the  penalty  therein  provided 
may  be  augmented  by  depriving  the  defend- 
ant in  a  damage  case  of  the  defense  of  as- 
sumed risk,  and  thereby  mulcting  him  in 
damages?  Nothing  of  the  kind.  Does  it  say 
anything  about  civil  liabilities  or  actions? 
Nothing.  It  is  a  criminal  statute.  Its  pro- 
visions are  clear  and  easily  understood.  Its 
language  is  plain.  Its  penalty  is  definite  and 
expressed  in  unmistakable  terms. 

The  purpose  of  a  statute  Is  to  put  In  defi- 
nite, concrete,  enduring  form  the  Intention 
and  decision  of  the  state  (acting  through  its 
lawmaking  department)  as  to  what  the  law 
shall  be  upon  the  subject-matter  of  such  stat; 
ute.  That  Intention  and  that  decision  are 
expressed  by,  and  must  be  gathered  from,  the 
language  used.  If  the  language  be  vague, 
ambiguous.  Indefinite,  or  uncertain,  it  then 
becomes  the  duty  of  the  courts  to  construe  it. 
If  said  language  Is  susceptible  of  two  or  more 
constructions,  the  comrt  may  consider  the 
general  purpose  of  the  statute,  the  evil,  if 
any,  sought  to  be  corrected,  and  any  other 
matters  that  will  aid  in  arriving  at  the  mean- 
ing the  statute  makers  intended  to  convey 
by  the  language  employed.  But  if  the  Ian-  - 
guage  is  plain  and  unequivocal,  there  is  then 
no  room  for  construction.  The  language 
must  then  be  understood  as  having  its  usual 
and  ordinary  significance.  The  language  of 
this  factory  act  is  clear,  plain,  and  without 
ambiguity.  Its  meaning  can  be  readily  un- 
derstood. When  the  Legislature  attempts  to 
change  the  law  of  a  state  upon  a  given  sub- 
ject by  creating  a  statute  covering  such  mat- 
ter, the  citizens  of  that  state  have  a  right  to 
look  to  the  language  of  such  statute  for  the 
change  Intended  and  effected.  The  extent  of 
the  change  must  be  ascertained  from  the 
terms  of  the  statute  itself.  The  court  which 
gives  to  a  statute  a  meaning  which  none  of 
Its  terms  sustain  la  thereby  creating  law — a 
thing  the  court  has  no  right  to  do.  Applying 
the  foregoing  facts  and  principles  to  the  case 
at  bar,  it  will  be  seen  that  there  is  no  au- 
thority for  holding  that  this  statute  de.stroy- 
ed  the  defense  of  assumed  risk  in  a  case  of 

this  kind  or  any  kind.    There  is  nothing 
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the  title  or  body  of  the  statute  expressing  or 
indicating  any  such  purpose.  It  being  con- 
ceded that  the  defense  would  still  be  valid, 
were  it  not  for  this  statute,  and  It  being 
shown  that  the  statute  does  not  mention  or 
refer  to  the  matter  in  any  manner  whatever. 
It  would  seem  to  be  logically  demonstrated 
that  no  change  was  made.  It  is  axiomatic 
that  a  thing  cannot  be  changed  unless  some- 
thing changes  it.  It  would  seem  to  be  equal- 
ly evident  that  a  rule  of  law  is  not  changed 
'by  a  statute  that  does  not  mention,  refer  to, 
or  in  any  manner  deal  with  said  rule  of  law. 
If  the  Legislature  had  intended  this  statute 
to  cut  off  the  defense  of  assumed  risk,  it 
could  easily  have  placed  therein  language  to 
evidence  that  Intent.  It  did  not  do  so.  It 
gave  no  expression  whatever  of  any  such 
purpose.  How  this  court  can  find  that  the 
Legislature  intended  by  this  statute  to  defeat 
this  defense,  when  the  statute  contains  not 
a  word  indicating  such  an  Intention,  is  a 
query  to  which  I  have  received  no  satisfac- 
tory answer. 

Congress,  in  enacting  a  law  requiring  cer- 
tain classes  of  railroad  companies  to  use  auto- 
matic car  couplers,  expressly  provided  that 
the  servant  should  not  be  deemed  to  have  as- 
sumed the  risk  where  the  master  violated 
said  statute.  To  cut  off  this  defense.  Con- 
gress evidently  deemed  it  necessary  to  ex- 
pressly enact  a  provision  to  accomplish  said 
result.'  It  seemed  to  ,deem  some  expression 
of  its  Intention  essential  to  effectuate  such 
purpose.  Numerous  Leglslaiures  have  deem- 
ed It  necessary,  In  order  to  prevent  assump- 
tion of  risk,  to  expressly  provide  therefor  by 
statute.  Iowa:  Code  1888,  {  2002.  Texas: 
Acts  1891,  p.  25,  c.  24.  Florida:  Acts  1801, 
p.  113,  c.  4071.  Wyoming:  Acts  1890-91,  p. 
.350,  c.  80,  I  17.  Indiana:  Bums'  Rev.  St. 
1901,  8  7087.  We  think  our  Legislature 
would  have  done  the  same,  had  it  intended 
to  accomplish  the  result  mentioned. 

If  anything  further  were  necessary  to 
ahow  that  the  Legislature  did  not*  Intend  to 
cut  off  this  defense.  It  may  be  found  In  the 
history  of  this  legislation.  The  bill  which 
became  the  factory  act  was  Introduced  In  the 
Legislature  at  the  same  time  with  another 
bill  expressly  providing  for  tfie  cutting  off  of 
the  defense  of  assumed  risk  In  this  kind  of 
an  action,  l^hls  bill  was  known  as  the 
"Assumed  Risk  Bill."  It  and  the  factory 
bill  were  before  the  same  Legislature  at  the 
sanle  time.  The  factory  bill  was  passed. 
The  Assumed  Risk  Bill  was  defeated.  Now 
this  court  Is  asked  to  do  what  the  Legislature 
refused  to  do.  If  Its  originators  believed 
that  the  factory  bill  would  have  the  effect, 
when  enacted,  of  cutting  off  assumed  risk, 
why  did  they  Introduce  a  separate  bill  for 
that  express  purpose?  If  the  Legislature 
Intended  to  prevent  the  plea  of  assumed  risk, 
why  did  It  not  pass  the  bill  then  before  It 
providing  for  that  very  purpose?  Why  did 
it  defeat  that  bill  If  It  desired  its  contents 
to  become  the  law?    The  passage  of  the  As- 


sumed Risk  BUI,  or  the  incorporation  of  Its 
substance  In  the  factory  bill,  would  have 
been  a  natural  course  to  have  pursued,  had 
the  Legislature  Intended  to  prevent  the  de- 
fense In  question.  In  the  face  of  a  record 
like  this,  we  are  asked  to  hold  that  the 
Legislature  Intended  the  factory  act  to  cut 
off  this  defeuse;  that  it  intended  the  courts 
to  hold  that  the  proposition  which  it  de- 
feated should  be  read  into  a  separate  and 
distinct  statute,  passed  at  the  same  session, 
which  statute  neither  mentions  nor  refer? 
to  the  matter  In  any  manner  whatever.  I 
cannot  bring  myself  to  believe  that  the  Leg- 
islature Intended  to  be  considered  as  hav- 
ing enacted  a  proposition  which  its 'record 
shows  to  have  been  before  It  for  considera- 
tion and  to  have  been  voted  down. 

But  several  codtentions  are  made  by  re- 
spondent and  by  the  few  courts  adhering  to 
this  doctrine  In  Its  support.  First,  it  is  ur- 
ged that  the  statute  would  be  a  "dead  let- 
ter" and  Ineffective  If  It  be  not  given  such 
force;  second,  it  Is  argued  that  assumed  risk 
is  based  upon  contract,  and  that  to  permit 
such  defense  in  a  case  like  this  would  be 
to  permit  master  and  servant  to  contract  to 
violate  the  law;  third,  it  is  claimed  that 
the  welfare  of  employes,  as  a  class,  re- 
quires such  an  effect  to  be  accorded  the 
statute;  fourth.  It  is  insisted  that  this'  court 
Is  committed  to  this  doctrine  by  reason  of 
its  decision  in  the  case  of  Green  v.  Western 
American  Company,  supra.  It  will  be  seen 
that  these  arguments  fail  to  meet  the  prop- 
osition that  the'  factory  act  does  not  assume 
to  make  any  change  In  the  pre-existing  law 
as  to  assumed  risk.  Every  one  of  these  ar- 
guments ignores  this  proposition.  None  of 
them  can  prevail  against  this  material.  Indis- 
putable fact,  which  stands  at  the  threshold 
of  this  inquiry.  Let  us  notice  these  argu- 
ments seriatim: 

The  contention  that  the  c^urt  must  accord 
this  effect  to  the  statute,  or  otherwise  the 
evident  purpose  of  the  statute  (to  make  the 
working  .place  of  employes  as  safe  as  possi- 
ble) will  not  be  attained,  Is  an  argument, 
the  Impropriety  of  which  is  readily  apparent. 
In  order  to  make  the  statute  effective,  this 
court  is  asked  to  import  a  provision  which 
the  Legislature  never  placed  therein.  The 
statute  Is  penal.  The'peflalty  for  violating 
Its  terms  Is  clearly  expressed.  But  we  are 
told  that  this  penalty  Is  not  sufficient  to 
make  mill  owners  obey  the  statute.  We  are 
told  that  It  will  be  a  "dead  letter"  unless 
this  court  adds  to  the  penalty  by  taking 
from  a  violator  the  benefit  of  the  defense 
of  assumed  risk.  The  size  and  character  of 
the  penalty  of  this  statute  were  matters 
for  the  Legislature  to  determine.  It  did  so. 
For  this  court  to  say  that  the  Legislature 
exercised  poor  Judgment,  and  did  not  pre- 
scribe a  penalty  sufficient  to  make  the  stat- 
ute respected  and  effective,  would  be  to 
indulge  In  a  criticism  upon  a  eo-ordlnate 
branch  of  the  government  concerning  a  mat- 
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ter  resting  peculiarly  In  Its  province.  For 
this  court  to  attempt  to  remedy  an  alleged 
Ineffective  statute  by  adding  thereto  or  Im- 
porting therein  a  provision  not  placed  there 
by  the  Legislature  would  be  a  clear  case  of 
usurpation.  Suppose  the  trial  court  had 
made  a  formal  order  to  the  effect  that  there 
should  be  added  to  the  factory  act  the  fol- 
lowing words,  to  wit:  "No  mill  owner  when 
sued  by  an  employe  for  damages  caused  by 
the  violation  of  this  statute  shall  be  permit- 
ted to  plead  the  defense  of  assumed  risk." 
Would  this  court  uphold  such  an  order?  If 
It  should  do  so,  would  anybody  doubt  that 
Its  action  was  In  defiance  of  all  constitution- 
al authority?  Now  the  superior  court  did 
not  by  an  order  add  or  assume  to  add  those 
words  to  the  statute.  But  it  did  something 
which  had  the  same  result.  It  gave  the  stat- 
ute the  force  that  it  would  have  if  those 
words  were  Incorporated  therein.  It  gave  to 
the  statute  a  meaning  which  its  language 
did  not  justify,  and  which  it  could  only  have 
by  treating  it  as  containing  the  words  above 
referred  to.  If  a  court  can  give  a  statute 
a  meaning  and  effect  which  none  of  its  lan- 
guage conveys  or  produces,  there  would 
seem  to  be  no  logical  reason  why  It  might 
not  order  the  statute  amended  by  adding  the 
words  which  would  express  such  meaning 
and  effect.  That  the  court  cannot  legally 
add  language  to  a  statute  will,  of  course, 
be  conceded.  It  would  seem  to  be  equally 
clear  that  the  court  cannot  add  to  a  statute 
a  meaning  and  effect  which  is  not  therein 
expressed  in  any  form  whatever.  In  Jus- 
tice to  the  trial  court  it  should  be  stated 
that  the  record  shows  that  he  based  his  rul- 
ings regarding  this  question  upon  the  case  of 
Green  v.  Western  American  Co.  If  this 
court  holds  this  statute  to  have  the  effect 
respondent  contends  for.  It  will.  In  my  opin- 
ion, be  a  clear  case  of  Judicial  legislation. 
So  long  as  a  statute  Is  constitutional,  it  is 
not  for  the  court  to  say  that  the  I>egisia-. 
tnre  failed  to  accomplish  what  it  desired  or 
what  It  ought.  The  moment  the  court  does 
this.  It  transcends  Its  constitutional  powers. 
We  are  to  deal  with  statutes  as  enacted,  not 
as  we  may  think  they  ought  to  be.  If  the 
court  can  add  to  or  take  from  or  otherwise 
modify  the  valid  provisions  of  one  statute, 
it  can  do  the  same  with  any  other  statute. 
If  this  court  can  legally  add  to  this  statute 
the  effect  sought  by  respondent,  there  would 
seem  to  l>e  no  reason  why  it  might  not  add 
to  any  statute  any  provision  (in  effect)  which, 
in  its  opinion,  would  be  an  improvement  on 
the  work  of  the  Legislature.  The  confusion 
to  follow  the  adoption  of  such  a  doctrine  can 
be  readily  foreseen.  Hence  it  must  be  evi- 
dent that  this  court  can  give  no  heed  to  the 
argument  that  this  statute  would  be  ineffect- 
ive and  a  "dead  letter"  unless  construed  to 
have  an  effect  which  its  terms  are  incapable 
of  producing.  Such  argument  is  proper  to  be 
addressed  to  the  Legislature.  It  invokes  the 
exercise  of  legislative  power.    The  Constitu- 


tion has  not  vested  the  courts  of  this  state 
with  such  power. 

The  argument  that  to  permit  the  defense  of 
assumed  risk  in  this  case  would  be  to  allow 
master  and  servant  to  contract  for  a  viola- 
tion of  the  law  is  clearly  illogical  and  un- 
sound. Under  the  common  law,  as  it  exist-  ^ 
ed  in  this  state  at  the  time  of  the  passage  ' 
of  the  factory  act,  it  was  the  duty  of  the 
master  to  give  the  servant  a  reason^ibly  safe 
place  in  which  to  work.  A  master  permit- 
ting a  servant  to  work  about  a  dangerous 
set  screw,  situated  as  was  the  one  that  in- 
jured this  respondent,  would  be  clearly  guil- 
ty of  negligence.  Under  this  statute  he  is 
likewise  guilty.  As  applied  to  the  facts  of 
this  case,  the  statute  made  no  change  in  tlte 
duty  of  appellant  to  respondent.  It  is  con- 
ceded that  appellant  could  have  pleaded  "as- 
sumed risk"  under  the  common  law.  If  it 
Mras  not  unlawful  for  tlie  servant  to  assume 
the  risk  when  the  common  law  required  the 
master  to  furnish  him  a  safe  place,  why  is 
it  unlawful  because  the  statute  makes  the 
saiue  requirement?  The  duty  of  the  master 
is  the  same  in  each  instance.  A  duty  im- 
posed by  common  law  is  just  as  binding  as 
one  imposed  by  statute.  Lauglois  v.  Dunn 
(R.  I.)  57  Atl.  010.  A  contract  void  because 
obnoxious  to  a  statute  would  also  be  void  if 
contravening  an  established  principle  of  the 
common  law.  A  contract  to  commit  a  felony 
would  be  void,  regardless  of  whether  the 
contemplated  crime  were  an  Infraction  of 
statute  or  the  common  law.  The  converse 
of  each  of  these  propositions  is  equally  true. 
A  contract  that  is  not  inimical  to  a  given 
principle  of  the  common  law  Is  not  antag- 
onistic to  the  same  principle  when  enacted 
as  a  statute.  An  executory  contract  to  vio- 
late a  valid  statute  would  not  be  enforceable. 
It  would  make  no  difference  whether  it  were 
a  penal  statute  or  otherwise.  But  such  con- 
tract would  be  virtueless  not  merely  because 
it  provided  for  violating  a  statute,  but  be- 
cause it  contemplated  the  violation  of  the 
law.  A  contract  to  violate  an  nnconstitu- 
tloual  statute  would  not  be  void.  It  is  not 
the  form  of  the  law  that  makes  an  agree- 
ment to  violate  it  impotent.  It  is  the  fact 
that  it  Is  the  law.  If  tlie  duty  of  the  master 
to  furnish  a  safe  place  and  the  obligation  of 
the  servant  to  assume  open  and  apparent 
dangers  were  solely  matters  agreed  to  by 
them  In  the  contract  of  employment,  it  would 
make  no  difference  whether  these  obliga- 
tions were  imposed  by  statute  or  common 
law.  In  the  absence  of  statutory  restriction 
(and  the  statute  in  question  has  none)  the 
same  defenses  are  available  in  these  actions 
as  were  permitted  before  the  statute  was 
enacted.  The  argument  of  respondent  upon 
this  point  is  based  upon  the  theory  that  "as- 
sumed risk"  rests  upon  contract.  This  the- 
ory is  correct,  if  at  all,  only  In  a  qualified 
sense.  Instead  of  arising  from  the  contract 
of  employment  made  by  the  parties,  it  is 

based  upon  broader  grounds,  considerations 
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involving  the  contract,  public  policy,  and  the 
status  which  the  parties  acquire  by  reason 
of  the  employment  and  the  conditions  sur- 
rounding the  working  place.  The  doctrine, 
"Volenti  non  fit  injuria"  ("One  who,  know- 
ing and  appreciating  a  danger,  voluntarily 
assumes  the  risk  of  it"),  is  so  in  accord  with 
common  sense  and  right  that  its  application 
cannot  be  deemed  to  have  been  denied,  un- 
less by  language  clearly  evidencing  such  aft 
intention.  \>hen  a  master  and  servant  en- 
ter into  a  contract  of  employment,  a  condi- 
tion or  status  is  created  which  the  law  d.eems 
a  matter  of  public  concern.  Therefore  the 
law  steps  in  and  imposes  certain  reciprocal 
duties  and  obllgatjpns  upon  each  of  the-  con- 
tracting parties.  It  says  to  the  master: 
"Public  policy  requires  that  you  give  the 
servant  a  reasonably  safe  place  In  which  to 
work.  This  obligation  is  therefore  imposed 
upon  you."  It  says  to  the  servant:  "Pul>- 
lic  policy  requires  that  you  use  your  facul- 
ties, as  an  ordinarily  prudent  man  would,  to 
avoid  injury."  It  says  further  to  the  mas- 
ter: "If  you  negligently  fall  to  keep  the 
servant's  working  place  reasonably  safe,  you 
must  respond  in  damages  if  such  negligence 
causes  him  injury."  It  says  further  to  the 
servant:  "You  must  assume  such  dangers 
of  yonr  working  place  as  are  open  and  ap- 
parent to  you."  The  theory  of  respondent  is 
ttiat  all  of  these  matters  are  read  into  the 
employment  contract;  that  they  are  parts 
and  parcels  of  the  employment  agreement. 
This  ia  not  the  case.  They  are  not  portions 
of  the  agreement.  They  are  more  than  that. 
They  are  obligations  placed  upon  the  re- 
spective parties  by  operation  of  law,  and 
are  so  imposed  from  considerations  of  pub- 
lic policy.  The  state,  having  an  interest  in 
the  safety  and  health  of  its  citizens,  pro- 
vides tnat  while  employed  as  servants  they 
must  be  fnrhished  with  reasonably  safe 
working  places.  It  also  recognizes  the  fact 
that  many  kinds  of  work  must  be  necessari- 
ly done  In  places  vrhere  dangers  cannot  be 
entirely  eliminated.  Men  who  work  in  such 
places  ordinarily  get  higher  wages  by  rea- 
son of  said  dangers.  The  work  must  be 
done.  Somebody  must  do  it  The  law  says 
to  the  servant:  "Yes;  you  may  contract  to 
work  in  the  presence  of  those  known  dan- 
gers, but  it  is  only  fair  that  you  assume  the 
risk  of  injury  therefrom.  Therefore  this  lia- 
bility is  placed  upon  you."  The  servant  does 
not  agree  to  this  burden  as  a  part  of  his 
contract.  It  is  not  a  matter  of  his  agree- 
ment. It  is  an  obligation  imposed  upon  him 
by  the  law.  It  becomes  applicable  to  him 
because  of  his  status  as  a  sen-ant  working 
in  such  a  place.  That  it  is  not  a  part  of  his 
contract,  in  the  ordinary  sense,  may  be  seen 
from  the  fact  that  he  and  the  master  can- 
not make  a  valid  agreement  for  him  not  to 
assume  the  open  and  apparent  dangers,  any 
more  than  they  can  make  a  binding  agree- 
ment releasing  the  master  from  the  duty  of 
furnishing  a  safe  place.    These  are  recip- 


rocal duties  of  master  and  servant,  which 
cannot  be  made  the  subject  of  contract,  and 
the  law  sanctions  no  contract  releasing  ei- 
ther from  these  duties  by  law  imposed  upon 
them  respectively.  They  were  imposed  by 
the  common  law,  and  have  not  been  changed 
by  the  statute.  If  assumed  risk  were  a  mat- 
ter of  contract,  it  could,  by  agreement  of 
the  parties,  be  dispensed  with  In  any'  given 
case.  So  could  the  duty  to  furnish  a  safe 
place  under  common  law,  but  the  law  never 
sanctions  an  agreement  for  nucb  waiver. 
But  it  does  release  each  under  certain  cir- 
cnmstances.  For  instance,  a  servant  work- 
ing under  a  master's  promise  to  repair  is  ex- 
empted from  assuming  the  risk,  and  a  mas- 
ter is  exempted  from  liability  for  tnjories 
caused  by  dangers  which  to  the  servant  are 
open  and  apparent.  Neither  of  these  ex- 
emptions occurs  as  a  consequence  of  agree- 
ment, but  they  are  the  result  of  the  law  ap- 
plicable to  the  given  conditions.  To  show 
that  the  assumption  of  risk  is  not  merely  a 
matter  of  contract,  let  us  use  the  following 
Illustration:  A  servant  agrees  to  work  for 
five  years  at  a  given  compensation  In  a  mill 
where  he  knows  that  the  machinery  Is  not 
guarded.  After  working  there  a  year,  the 
Legislature  enacts  a  statute  requiring  that 
machinery  to  be  guarded,  and  expressly  cut- 
ting off  the  assumption  of  risk  and  the  right 
to  plead  the  same.  The  master  ignores  the 
statute,  and  the  servabt  is  injured  by  rea- 
son of  said  neglect  He  sues.  The  master 
pleads  "assumed  risk."  The  servant  sets  up 
the  statute.  The  master  says  the  statute  Is 
unconstitutional,  because  It  impairs  the  oUi- 
gatioD  of  his  contract  with  the  servant 
wherein  the  latter  impliedly  agreed  to  as- 
sume the  risk.  Would  a  court  hold  this  con- 
tention good?  Not  at  all.  Yet  It  would  be 
absolutely  good  if  the  assumption  of  risk 
were  merely  a  matter  of  contract  One  kind 
of  a  valid  contract  cannot  be  impaired  any 
.more  than  another.  No  attempt  Is  made  by 
the  statute  fo  do  away  with  any  of  the  obli- 
gations of  master  or  servant.  The  factory 
act  merely  puts  in  statutory  form  the  prin- 
<;iple,  long  existing,  which  requires  the  mas- 
ter to  make  the  working  place  reasonably 
safe.  It  requires  certain  things  to  be  done 
in  order  to  have  the  working  place  regarded 
as  reasonably  safe.  In  order  that  this  duty 
of  the  master  might  be  better  observed,  the 
statute  made  its  neglect  a  criminal  offense 
punishable  by  fine.  The  statute  says  noth- 
ing al>out  releasing  the  servant  from  any 
obligation  fhen  existing  at  law.  Its  pui^Kise 
was  to  make  applicable  in  certain  cases,  and 
secure  the  eniorcement  of,  the  common  law, 
already  existing;  to  compel,  by  fear  of  pen- 
alty, the  performance  by  the  master  of  cer- 
tain acts  deemed  by  the  statute  makers  as 
essential  to  the  performance  of  his  common- 
law  duty  of  fiu-nishlng  a  safe  place  to  the 
servant.  The  effect  of  the  statute  was  to 
make  the  omission   of  these  specified  acts 

conclusive  proof  of  neglect  of  duty  to  tha 
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senrant,  and  to  render  the  master  criminally 
liable  therefor.  It  was  never  intended  to 
affect  the  contractual  relations  of  the  par- 
ties, other  than  as  above  stated.  It  did  not 
Vemore  or  assume  to  remove  any  of  the  du- 
ties imposed  by  common  law  upon  the  serv- 
ant. It  said  nothing  on  the  subject,  and 
does  not  directly  or  indirectly  refer  thereto. 
No  restrictions  upon  the  right  to  contract 
are  made  by  the  statute.  No  change  what- 
ever being  made  as  to  the  obligations  of  the 
servant,  it  follows  that  he  was  still  charged 
with  the  duty  of  using  his.  faculties  to  avoid 
danger,  and  with  the  burden  of  the  risk  of 
open  and  apparent  dangers.  Being  placed 
by  law  under  these  obligations,  they  may  be 
pleaded  against  him.  When  respondent  en- 
tered appellant's  employ,  he  did  not  by  bis 
contract  agree  to  assume  the  risk  from  open 
and  apparent  dangers,  but  he  knew  that  the 
law  imposed  that  assumption  upon  him.  He 
knew  that  he  assumed  the  risk  from  this 
set  screw,  which  for  two  weeks  he  saw  con- 
stantly rendering  his  working  place  danger- 
ous. As  he  elected  to  continue  work  beside 
this  open  danger,  public  policy  and  good  con- 
science forbid  that  he  should  now  be  per- 
mitted to  say  that  the  law  as  to  assumption 
of  risk  should  not  be  applied  to  him.  This 
defense  can  be  interposed  against  him,  joot 
because  he  agreed  that  it  might,  but  because 
the  law  says  it  may.  Having  voluntarily  ac- 
cepted an  employment,  and  continued  to 
work  under  conditions  that  he  knew  made 
bim  subject  to  the  application  of  the  doc- 
trine of  assumed  risk,  he  is  now  estopped  to 
say  that  it  should  not  be  applied.  The  law 
forbids  bim  to  complain  of  the  master's 
omission,  which  he  tacitly,  if  not  expressly, 
consented  to  by  working  in  the  place  known 
by  him  to  be  dangerous  by  reason  of  said 
omission. 

As  to  the  argument  that  the  welfare  of 
employes,  as  a  class,  requires  that  this  stat- 
ute be  given  the  force  contended  for  by  re- 
spondent, I  regard  the  same  as  both  unsound 
and  mischievous.  For  this  court,  In  order  to 
favor  a  certain  individual  or  special  class  of 
people,  to  read  into  a  statute  something 
which  the  Legislature  never  placed  therein, 
would  be  to  undermine  one  of  the  funda- 
mentals of  our  government.  "Equality  be- 
fore the  law"  is  the  priceless  heritage  of 
every  American  citizen.  The  rich,  the  poor, 
the  great,  the  small,  the  pauper,  the  million- 
aire, the  worklngman  and  the  capitalist,  are 
each  and  all  entitled  to  every  right  the  law 
gives,  and  sbquld  be  required  to  bear  every 
burden  the  law  Imposes.  The  law  Is  no  re- 
specter of  persons,  and,  the  moment  a  court 
assumes  to  distort  a  statute  or  "bend"  the 
law  as  a  favor  to  one  and  a  disadvantage  to 
another,  that  moment  violence  is  done  to  one 
of  the  most  sacred  principles  of  our  Consti- 
tutions. In  dealing  with  questions  arising 
from  the  relations  of  capital  and  labor  or 
master  and  servant,  there  is  but  one  proper 
method  for  courts  to  pursue,  and  that  Is  to 


interpret  the  law  fairly,  honestly,  and  with 
absolute  Impartiality.  Alike  impervious  to 
the  influences  of  either  class,  the  supremacy 
and  dignity  of  the  law  should  at  all  times 
be  sustained  by  a  fearless,  firm,  and  un- 
wavering hand.  Neither  employer  nor  em- 
ploye has  any  right  to  ask  or  expect  that 
statutes  will  be  construed  any  differently  for 
him  or  by  any  other  rule  than  is  done  for 
other  citizens.  While  importing  into  this 
statute  the  substance  requested  by  resi)ond- 
ent  would  be  to  bis  advantage,  It  would 
react  upon  employes  generally,  as  a  wrong- 
ful decision  or  unjustifiable  official  act  in- 
variably does  upon  those  intended  to  be  its 
beneficiaries.  Honest  workingmen  do  not 
ask  or  expect  anything  wrong  or  illegal. 
They  will  not  sacrifice  their  manhood  or  the 
honor  and  dignity  of  labor  upon  the  altar 
of  covetousness  or  demagoguery.  They  are 
entitled  to  a  fair  and  fearless  execution  of 
every  law  calculated  for  their  benefit  Their 
rights  and  interests  should  be  carefully  and 
constantly  upheld.  And  one  of  the  greatest 
needs  Is  protection  from  unwise  friends, 
who,  in  their  name,  too  often  ask  for  coft- 
sideratlons  unjust,  illegal,  and  wrmig.  An 
unrighteous  verdict  and  Judgment  favorable 
to  a  certain  worklngman  is  an  Injury  to  the 
workingmen  as  a  class.  It  must  frequently 
happen  that  the  question  of  merit  is  a  close 
one,  of  fact  or  law,  and  the  bringing  of  such 
an  action  is  In  no  wise  reprehensible  either  on 
the  part  of  plaintiff  or  his  attorney.  In 
passing,  I  desire  to  say  that,  by  reason  of 
what  was  said  In  Green  v.  Western  Ameri- 
can Company,  I  feel  that  respondent  herein 
and  his  attorney  were  abundantly  Justified, 
as  a  matter  of  ethics,  in  prosecuting  the  case 
now  at  bar.  But  the  error  (as  I  conceive  it 
to  be)  of  that  case  should  now  be  corrected, 
and  the  doctrine  that  a  statute  may  be  sup- 
plemented by  a  court  so  as  to  favor  any 
special  class  should  be  repudiated.  If  we 
have  a  right  to  add  to  a  statute  in  order  to 
make  It  specially  benefit  mill  operatives,  we 
can  with  equal  right  and  propriety  do  the 
same  thing  for  the  benefit  of  miners,  brokers, 
farmers,  bankers,  corporations,  trusts,  or  any 
other  class  we  may  In  a  given  instance  de- 
sire to  favor.  A  statute  such  as  the  factory 
act  directly  affects  one  of  the  leading  indus- 
tries of  our  state,  and  Indirectly  many  oth- 
ers. If  it  and  kindred  statutes  are  not  to  be 
understood  according  to  the  plain  import  of 
their  language,  but  are  to  be  given  such  in- 
terpretation as  the  court  may  think  most 
advantageous  to  employes,  it  can  be  readily 
seen  that  the  situation  will  not  be  inviting 
to  people  having  capital  to  Invest  In  pur- 
suits requiring  the  employment  of  labor.  The 
greatest  material  need  of  our  state  at  the 
present  time  Is  capital  with  which  to  de- 
velop our  natural  resources.  No  class  of 
our  people  desire  and  need  this  more  than 
our  workingmen.  Every  decision  such  as 
respondent  now  asks  for  is  a  barrier  to  such. 
Investments,  and  the  wor^^jjgif^fVES^lftjtt^C 
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very  workingmen  In  ■whose  Interest  It  Is 
claimed  such  a  decision  would  result.  The 
best  Interests  of  capital  and  labor  require 
that  they  go  band  In  hand.  He  that  teaches 
a  different  doctrine  Is  not  a  wise  friend  to 
either.  Neither  needs  any  consideration  In 
the  administration  of  the  law,  except  hon- 
esty, fairness,  and  Impartiality.  To  these 
each  Is  absolutely  entitled  as  a  matter  of 
law.  Justice,  and  right.  Capital  is  timid,  and 
few  things  are  better  calculated  to  frighten 
It  than  uncertainties  In  the  law,  and  partial- 
ity and  innovations  In  the  manner  of  its  ad- 
ministration by  the  courts.  The  highest 
welfare  of  our  laboring  people  demands  a 
fair,  fearless,  and  impartial  application  of 
the  law  to  capital  according  to  establishetl 
and  recognized  principles  of  Jurisprudence. 
Such  statutes  as  this  factory  act  should  be 
given  a  liberal  construction,  and  every  rea- 
sonable Intendment  should  be  accorded  In  or- 
der to  effectuate  the  humane  purpose  intend- 
ed. But  construing  a  statute  liberally  Is  a 
very  different  thing  from  Injecting  Into  a 
statute  a  provision  not  there  when  enacted. 
The  statute  in  question  should  be  interpreteld 
by  the  well-established  rules  which  the  law 
commonly  employs  In  ascertaining  the  mean- 
ing of  statutes.  Otherwise  the  Jurispru- 
dence'of  our  commonwealth  will  be  lacking 
In  that  certainty  and  stability  essential  to 
the  welfare  of  a  state. 

.Stare  decisis:  It  Is  argued  that  what  was 
said  by  the  writer  of  the  opinion  in  Green 
V.  Western  American  Company  committed 
this  court  to  the  Narramore  doctrine.  In 
that  case  plaintiff  was  working  as  a  miner 
for  the  defendant  company.  A  statute  made 
It  the  duty  of  the  company  to  deliver  at  a 
certain  place  timbers  to  be  used  by  plain- 
tiff In  making  and  keeping  his  working  place 
safe.  The  company  did  not  do  this.  Plain- 
tiff complained.  The  company  told  him  to 
go  ahead  with  his  work,  and  the  timbers 
would  be  promptly  furnished  him.  Relying 
upon  that  promise,  he  did  so,  and  was  Injur- 
ed before  the  timbers  came.  The  court  held 
(very  properly,  I  think)  that  he  had  a  right 
to  rely  upon  that  promise.  The  law  is  well 
settled  In  this  and  other  states  that  a  serv- 
ant has  a  right  to  rely  upon  such  a  prom- 
ise,, and  does  not,  during  a  reasonable  period 
of  time,  assume  the  risk  of  dangers  which 
the  master,  under  said  promise,  is  expected 
soon  to  provide  against.  Hence  the  Judg- 
ment In  that  case  was  Justified  upon  that 
ground.  As  to  whether  or  not  the  statute 
prevented  the  plea  of  "assumed  risk"  was  a 
question  entirely  unnecessary  to  decide.  But 
the  learned  Judge  who  wrote  the  opinion  saw 
proper  to  quote  at  length,  with  approval, 
from  the  case  of  Narramore  v.  Cleveland, 
etc.,  Ry.  Co.,  supra,  although  he  does  not  at 
any  length  discuss  the  question  as  an  orig- 
inal proposition.  In  view  of  these  facts,  I 
do  not  feel  that  the  judges  who  signed  that 
opinion  should  be  regarded  as  Irrevocably 
concluded  by  what  was  said  upon  a  second- 


ary question  In  no  manner  essential  to  the 
conclusion  reached  upon  the  main  issue.- 
Neither  do  I  think  the  court  should  now  feel 
itself  bound  by  the  language  of  an  opinion 
bearing  upon  a  subsidiary  question  which 
the  court  was  not  required  to  investigate, 
and  upon  which  there  was  no  occasion  to 
express  an  opinion.  But  when  that  ques- 
tion comes  as  the  paramount  issue  In  the 
case,  and  its  examination  shows  that  the 
former  language  of  the  court  was  based  upon 
a  misconception  of  the  law,  and  that  to  give 
such  sentiments  the  force  of  decision  wonid 
be  to  announce  a  principle  at  variance  with 
the  overwhelming  weight  of  authority, 
against  sound  reason,  contrary  to  well-estab- 
lished principles  of  Jurisprudence,  and  detri- 
mental to  the  best  interests  of  the  state, 
it  would  seem  that  the  court's  duty  was 
plain.  The  doctrine  of  stare  decisis  Is  prop- 
er to  be  observed  in  appropriate  cases.  But 
it  would  be  a  startling  proposition  to  assert 
that  it  must  always  be  controlling.  IT  there 
is  any  court  that  has  not  at  some  time 
changed  Its  former  rulings,  I  am  not  aware 
of  It.  The  books  furnish  many  Instances 
of  decisions  having  been  subsequently  over- 
ruled, and  not  Infrequently  by  the  same,  or 
practically  the  same,'  personnel.  See  Bli^ 
mingham,  etc.,  Elec.  Co.  v.  Allen,  99  .\la.  359, 
13  South.  8,  20  L.  R.  A.  457.  This  being 
true,  how  much  less  hesitancy  should  exist 
in  a  case  where  It  is  not  a  question  of  the 
court  overruling  a  decision,  but  merely  a 
matter  of  deciding  correctly  a  question  upon 
which  It  made  lightly  considered  observa- 
tions in  a  case  where  such  question  was 
unimportant  and  not  decisive.  Courts  are 
composed  of  human  beings.  No  human  in- 
stitution Is  perfect.  That  courts  will  sorae- 
tlmes  fall  into  error  is  to  be  expected.  It  Is 
unavoidable,  In  the  nature  of  things.  To 
pretend  or  act  upon  the  assumption  that  they 
do  not,  as  would  be  the  effect  of  always  be- 
ing controlled  by  stare  decisis,  would  be 
for  a  court  to  attribute  to  itself  an  infalli- 
bility It  does  not  have,  and  which  everybody 
knows  It  not  to  possess'.  The  argniment  that 
a  court  cannot  command  respect  If  it  re- 
verses Its  decisions  Is  sound  only  to  the  ex- 
tent that  it  should  not  do  so  without  good, 
potent  reasons.  But  In  personal  affairs  hon- 
est and  Intelligent  people  have  a  profound  re- 
spect for  the  man  who,  when  he  makes  a 
mistake  and  detects  It,  has  the  moral  cour- 
age to  admit  and  correct  It.  A  court  that 
acts  upon  the  same  principle,  so  far  as  logic- 
ally applicable,  will  not  on  that  account  be 
without  the  respect  of  right-thinking  people. 
This  court  now  has  before  it  the  question  of 
whether  or  not  the  Narramore  doctrine  shall 
be  Ingrafted  upon  the  law  of  this  state. 
Few  decisions  of  this  court  were  as  far- 
reaching  in  their  effects  as  will  be  this. 
The  absolute  uncertainty  to  arise  from  the 
adoption  of  this  doctrine  will  materially  em' 
barrass  all  industrial  activities  in  this  state. 
Let  us  now  noti<^tiJ|t^i3|iuthorities.    This 
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factory  act  has  never  been  before  this  court 
for  consideration.  But  it  has  been  passed 
upon  by  United  States  District  Judge  Han- 
ford,  presiding  in  the  Circuit  Court,  in  the 
case  of  Nottage  v.  Sawmill  Phoenix  (C.  C.) 
133  Fed.  979.  He  expressly  declined  to  ap- 
prove the  Narramore  doctrine,  but  held  that 
the  statute  did  not  forbid  the  plea  of  assum- 
ed risk.  The  eminent  and  unquestioned  abil- 
ity of  this  experienced  Jurist  must  command, 
for  the  first  judicial  Intei^retatlon  of  this 
statute,  the  profound  respect  of  lK>tb  bench 
and  bar.  Among  other  things,  he  said:  "This 
is  a  penal  statute  enacted  by  the  Legislature 
in  the  exercise  of  the  police  power  of  the 
state,  and  It  contains  no  provision  purport- 
ing to  affect  in  any  way  the  rules  of  law  ap- 
plicable to  civil  actions.  It  gives  no  hint  of 
an  intention  to  confer  upon  Injured  employes 
•  any  new  right  enforceable  in  an  action  to 
recover  damages,  nor  does  It  express  a  legis- 
lative Intent  to  change  the  common  law  by 
abolishing  defenses  recognized  by  the  com- 
mon law,  nor  does  it  prescribe  an  arbitrary 
rule  of  evidence,  like  the  provision  con- 
tained in  the  act  of  Congress  making  the  use 
of  automatic  couplings  on  railroad  trains 
compulsory,  which  prescribes,  in  effect,  that 
trainmen  shall  not  be  deemed  to  have  as- 
sumed the  risk  of  injuries  from  their  em- 
ployment on  trains  not  provided  with  auto- 
matic couplers.  See  U.  S.  Comp.  St.  1901, 
vol.  3,  p.  3176.  *  •  •  The  courts  have  no 
authority  to  extend  or  amplify  the  provisions 
of  statutes  so  as  to  make  them  comprehend 
additional  rights  and  remedies  which  the 
Legislature  omitted  to  provide.  A  statute 
which  Is  plain  and  free  from  ambiguities  is 
not  subject  to  judicial  construction,  but  must 
be  Interpreted  by  the  courts  and  enforced  ac- 
cording to  the  legislative  intention  express- 
ed by  its  words.  It  is  not  true  that  the 
purpose  of  the  statute  will  be  defeated  by  a 
decision  of  a  controversy  between  individ- 
uals involved  in  a  civil  action  in  accordance 
with  the  long-established  rules  of  the  com- 
mon law.  It  may  be  fairly  inferred  that 
the  Legislature  did  not  intend  to  encourage 
tills  class  of  litigation,  which  is  already  stim- 
ulated to  abnormal  proiwrtions  by  the  so- 
licitations of  employment  by  specialists,  but 
preferred,  as  a  means  of  protecting  employ^ 
In  factories  from  the  consequences  of  reck- 
lessness In  the  use  of  dangerous  agencies, 
to  make  the  unnecessary  use  of  unguarded 
machinery  criuiiual  and  punishable.  The 
real  Intention  of  the  Legislature  Is  made  ap- 
parent by  the  fact  that  the  law  does  not 
discriminate  between  employers  and  em- 
ployes. It  Is  not  a  law  subjecting  only  the 
owner  or  manager  of  a  mill  or  factory  or  an 
employer  of  labor  to  the  penalties  prescrib- 
ed, but  section  4  applies  generally  to  ev- 
ery 'person,  corporation  or  association  who 
violates  or  omits  to  comply'  with  the  require- 
ments of  the  act.  Section  1  provides  that, 
if  a  machine  is  not  properly  guarded  as 
required,    the    use    thereof    Is    prohibited. 


Therefore  an  employ^  In  a  mill  who  operates 
an  unguarded  saw  commits  a  prohibited  act, 
and  is  a  violator  of  the  statute,  and  subjects 
himself  to  punlsbmeAt  as  provided  in  sec- 
tion 4.  •  *  •  There  is  no  substantial  dif- 
ference between  an  agreement  which  is  un- 
lawful because  harmful,  and  an  agreement 
to  do  an  act  prohibited  by  a  statute.  In  ei- 
ther case  the  unlawfulness  of  the  agreement 
constitutes  a  bar  to  its  enforcement  by-  ju- 
dicial proceedings."  The  Circuit  Courts  of 
Appeals  for  the  Second  and  Eighth  Circuits 
have  passed  upon  statutes  similar  to  our  fac- 
tory act,  and  have  held  that  they  did  not  cut 
off  the  defense  of  assimiption  of  risk.  That 
of  the  Seventh  Circuit  seems  to  have  practic- 
ally iteld  likewise.  The  able  attorney  for 
respondent  herein,  noted  for  his  Industry  and 
familiarity  with  the  decisions,  only  claims 
five  states  as  supporting  the  Narramore  doo- 
trlne,  viz.:  Indiana,  Michigan,  Missouri. 
North  Carolina,  and  Vermont.  Opposed  to 
said  doctrine  stand  the  courts  of  last  resort 
of  the  following  states,  to  wit;  New  York, 
Pennsylvania,  Massachusetts,  Illinois,  Wis- 
consin, Minnesota,  Alabama,  Iowa,  Rhode  Is- 
land, and  C<dorado.  Of  the  five  states  cited 
by  respondent,  the  decisions  in  two  of  them 
(North  Carolina  and  Vermont)  appear  to  be 
affected  by  statutory  provisions  not  to  be 
found  In  our  statutes.  And  in  another  of 
these  states  (Missouri)  the  United  States 
Circuit  Court  of  Appeals  held  the  other  way, 
upholding  the  defense  notwithstanding  the 
statute. 

In  the  Narramore  Case  the  writer  of  the 
opinion  does  not  claim  it  to  be  in  accord  with 
the  weight  of  American  authority,  but  as- 
stimes  to  rest  it  upon  English  decisions. 
With  due  resi>ect  to  the  learned  and  distin- 
guished jurist,  I  am  led  by  an  examination 
of  the  cases  to  believe  that  the  English  cases 
do  not  sustain  his  position.  The  principal 
English  case  upon  which  he  relies  is  Badde- 
ley  V.  Granville,  19  Q.  B.  Dlv.  423,  from 
whjch  he  makes  an  Inaccurate  quotation,  in- 
dicating a  meaning  which  I  regard  as  at  vari- 
ance with  that  of  the  opinion  taken  as  a 
whole.  The  following  cases  will  show  that 
the  Narrjimofe  doctrine  Is  not  the  law  in 
England:  Thomas  v.  Quartermalne,  18  Q. 
B.  D.  eST) ;  Tarmoutb  v.  France,  18  Q.  B.  D. 
($47 ;  Smith  v.  Baker,  Appeal  Cases  for  1881, 
p.  323;  Osborn  v.  London  &  N.  W.  Ry.  Co., 
21  Q.  B.  D.  220;  Walsh  v.  Whitely,  21  Q.  B. 
D.  371 ;  Briton  v.  Great  Western  Cotton  Co.. 
L.  R.  7  Ex.  130. 

In  the  case  of  St.  Louis  Cordage  Co.  v. 
Miller,  120  Fed.,  at  page  009,  01  C.  C.  A.,  at 
page  491  (63  L.  U.  A.  .>')1),  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  In  dis- 
cussing a  factory  act  similar  to  ours,  said : 
"The  factory  act  of  Missouri  (2  Rev.  St.  1890, 
i  0433)  does  not  abolish  the  defense  of  as- 
sumption of  risk  In  cases  which  fall  under  its 
provisions.  In  this  resiKH-t  it  differs  from 
the  act  of  tlie  Congress  of  the  United  Statesi 
(Act  March  2,  1803,  c  100,  27  Stat  531  [D.v^lC 


924 


81  PACIFIC  REPOBTBR. 


(Wash. 


Comp.  St.  1901,  p.  8174])  which  requires  cara 
engaged  In  interstate  commerce  to  be  equip- 
ped with,  automatic  couplers.  Congress  In 
that  act  expressly  provided  that  In  case  the 
r^lroad  companies  failed  to  comply  with  Its 
ternip  the  employes  should  not  be  deemed  to 
have  assumed  the  risk  thereby  occasioned. 
Act  March  2,  1893.  c.  196,  {  8,  p.  532,  27  Stat 
532  [U.  S.  Comp.  St.  1901,  p.  8170].  The  Leg- 
islature of  Missouri  had  power  to  apply  a 
similar  provision  to  cases  In  whirfi  employers 
failed  to  keep  their  machinery  safely  and  se- 
curely guarded,  but  they  did  not  do  so.  The 
negligence  of  the  master  to  safely  and  secure- 
ly guard  his  machinery  in  accordance  with 
the  provisions  of  the  law  of  Missouri  Is  of 
the  same  nature  as  his  negligence  in  lyovld- 
ing  a  reasonably  safe^oor  or  ax  or  other  tool 
or  appliance,  and  there  Is  no  reason  why  an 
action  for  a  resulting  injury  should  not  be 
subject  to  the  defense  of  assmnption  of  risk 
in  the  one  case  to  the  same  extent  as  in  the 
other.  And  so  It  Is  under  the  law  h^e  wader 
consideration."  The  Supreme  Court  of  Ala- 
bama, In  an  early  case,  made  the  same  error 
that  this  court  did  In  the  Green  Case,  con- 
cerning this  same  question.  But  when  the 
matter  came  squarely  before  the  court  and 
was  thoroughly  considered,  as  It  was  in  the 
case  of  Birmin^am,  etc.,  Co.  v.  Allen,  90 
Ala.  359,  13  South.  8,  that  court,  in  an  able 
and  exhaustive  opinion,  overruled  Its  former 
holding,  and  laid  down  the  principle  which  I 
now  contend  for.  Said  court  did  not  permit 
stare  decisis  to  Interfere  with  the  correction 
ot  an  error,  when  convinced  that  It  had  com- 
mitted such.  The  opinion  is  Instructive,  re- 
viewing many  authorities,  including  the  lead- 
ing English  cases  on  the  question.  The 
Court  of  Appeals  of  New  York,  In  Knisley  v. 
Pratt,  148  N.  X.  379,  42  N.  E.  987,  32  L.  B.  A. 
367,  uses  the  following  language:  "In  order 
to  sustain  the  judgment  in  favor  of  plaintiff, 
it  is  necessary  to  hold  that  where  the  statute 
imposes  a  duty  upon  the  employer,  the  per- 
formance of  which  will  afiford  greater  pro- 
tection to  the  employe.  It  is  not  possible  for 
the  latter  to  waive  the  protection  of  the  stat- 
ute under  the  common-law  doctrine  of  obvi- 
ous risks.  We  regard  this  as  a  new  and 
startling  doctrine,  calculated  to  establish  a 
measure  of  liability  unknown  to  the  <^mmon 
law,  and  which  Is  contrary  to  the  decisions 
of  Massachusetts  and  England  under  similar 
statutes.  •  •  •  We  think  this  proposi- 
tion Is  essentially  unsound,  and  proceeds  up- 
on theories  that  cannot  be  maintained.  It  is 
difficult  to  perceive  any  difference  In  the 
quality  and  character  of  a  cause  of  action, 
whether  it  has  its  origin  in  the  ancient  prin- 
ciples of  the  common  law,  in  the  formulated 
rules  of  modern  decisions,  or  in  the  declared 
will  of  the  Legislature.  Public  policy  in 
each  case  requires  its  rigid  enforcement,  and 
it  was  never  urged  in  the  common-law  action 
for  negligence  that  the  rule  requiring  the  em- 
ploye to  assume  the  obvious  risks  of  the  busi- 
ness  was  In  contravention  of  that  policy. 


•  ♦  •  We  are  of  opinion  that  there  Is  no 
reason  In  principle  or  authority  why  an  em- 
ploye should  not  be  allowed  to  assume  the 
obvious  risks  of  the  business  as  well  under 
the  factory  act  as  otherwise.  There  is  no 
rule  of  public  policy  which  prevents  an  em- 
ploye from  deciding  whether,  in  view  of  in- 
creased wages,  the  difficulties  of  obtaining 
employment,  or  other  sufficient  reasons.  It 
may  not  be  wise  and  prudent  to  accept  em- 
ployment subject  to  the  rule  of  obvious  risks. 
The  statute  does  Indeed  contemplate  the  pro- 
tection of  a  certain  class  of  laborers,  but  it 
does  not  deprive  them  of  their  free  agency 
and  the  right  to  manage  their  own  affairs." 
The  Supreme  Court  of  Rhode  Island,  In  Lan- 
glois  v.  Dunn  Worsted  MUls  (B.  I.)  57  AtL 
910,  911,  met  this  question  squarely  as  fol- 
lows :  .  "The  question  whether  a  plaintiff  can 
recover  for  a  breach  of  statutory  duty,  not-  ■ 
withstanding  an  assumption  of  risk  or  con- 
tributory negligence  on  his  part.  Is  one  on 
which  there  Is  some  difference  of  opinion,  but 
we  think  the  clear  weight  of  reason  and  au- 
thority Is  against  such  recovery.  A  statu- 
tory duty  is  no  more  Imperative  in  law  than 
a  common-law  duty.  A  penalty  may  be  im- 
posed upon  the  offender  for  a  breach  of  stat- 
ute, but  It  does  not  change  the  relations  t>e- 
tween  the  parties,  except  to  the  extent  that 
one  entering  the  employ  o(  another  may  as- 
sume, In  absence  of  knowledge,  that  the 
terms  of  the  statute  have  been  complied  with. 

•  •  ♦  It  Is  also  well  settled  that  a  court 
will  not  presiuae  that  a  statute  is  intended 
to  change  a  rule  of  common  law  unless  such 
an  intent  appears.  •  *  •  It  has  been 
common  practice  here  and  elsewhere  to  con- 
strue statutory  duties  In  connection  with  as- 
sumed risks  and  contributory  negligence. 
For  example,  ever  since  the  advent  of  rail- 
roads, statutes  have  required  the  sounding  of 
a  bell  or  whistle  in  approaching  a  highway 
crossing.  Tet,  though  the  statute  should  be 
negligently  disregarded.  It  has  never  been , 
held  that  a  plaintiff  seeing  the  approach  of  a 
train,  and  Injured  while  attempting  to  cross 
ahead  of  It,  could  recover.  He  would  be  held 
to  have  assumed  the  risk  of  so  crossing,  or 
to  have  been  guilty  of  contributory  negli- 
gence. The  mere  fact  that  the  railroad  com- 
pany had  violated  the  statute  would  not  war- 
rant a  recovery."  In  the  case  of  Martin  v. 
C,  B.  I.  &  P.  K.  Co.,  118  Iowa,  148,  91  N.  W, 
1034,  59  L.  B.  A.  698,  96  Am.  St  Bep.  371,  the 
court,  in  a  well-considered  opinion,  discusses 
and  disapproves  of  the  Narramore  Case. 
Among  other  things,  the  Iowa  Supreme 
Court  says :  "We  think  the  learned  Judge,  in 
writing  that  opinion,  assumed  too  much,  in 
treating  the  assumption  of  risk  as  purely  a 
matter  of  contract  True,  the  books  speak 
of  it  as  resting  on  an  Implied  agreement  l>e- 
tween  the  employer  and  employe.  It  is  more 
accurate  to  say  that  the  services  of  the  one 
are  engaged  by  the  other,  and  from  the  rela- 
tionship the  law  implies  certain  duties,  ob- 
ligations,  and   disabilities.    No   mention  is 
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made  of  these,  but  they  pertain  to  the  rela- 
tionship of  the  parties  and  the  status  then 
assumed.  •  •  •  Nor  can  we  approve  of 
the  distinction  attempted  to  be  drawn  be- 
tween employment  under  conditions  condemn- 
ed as  dangerous  at  the  common  law,  and 
those  prohibited  by  a  city  ordinance.  In  the 
absence  of  an  assumption  of  the  risk,  an 
omission  of  a  duty  implied  by  law  Is  precise- 
ly as  effective  in  fixing  liability  as  though 
enjoined  by  statute.  The  obligation  of  the 
employer  to  the  servant  Is  no  greater  In  the 
one  case  than  in  the  other,  and  we  can  dis- 
cover no  sound  reason  for  the  discrimination 
which  declares  the 'danger  in  the  one  case 
may  be  assumed,  and  In  the  other  inay  not. 

•  •  •  Our  study  of  the  subject  has  led  to 
the  conclusion  that,  in  the  matter  of  assump- 
tion of  risks,  It  is  Immaterial  whether  they 
arise  from  the  violation  of  a  common-law 
duty,  or  an  obligation  imposed  by  statute. 

•  •  •  And  It  can  make  no  difference 
whether  the  statute  relates  to  the  condition 
of  the  place  where  the  work  Is  to  be  done,  or 
the  method  to  be  pursued  In  performing  it. 
If  the  employs,  with  full  knowledge  of  either, 
undertakes  to  accomplish'  the  task  assigned 
at  the  place  or  in  the  method  proposed,  he 
ought  not  to  be  permitted  to  complain  when 
conditions  and  methods  were  precisely  as  he 
knew  they  would  be,  and  to  which  he  has  as- 
sented." .The  Supreme  Court  of  Massachu- 
setts, In  O'Maley  v.  South  Boston  Oaslight 
Co.,  158  Mass.  135,  32  N.  E.  1119,  47  L.  R.  A. 
161,  speaks  as  follows :  "The  doctrine  of  as- 
sumption of  the  risk  of  his  employment  by 
an  employs  has  usually  been  considered  from 
the  point  of  view  of  a  contract,  express  or 
Implied;  but,  as  applied  to  actions  of  tort 
for  negligence  against  an  employer,  It  leads 
up  to  the  broader  principle  expressed  by  the 
maxim,  'Volenti  non  fit  injuria.'  One  who, 
knowing  and  appreciating  a  danger,  volun- 
tarily assumes  the  risk  of  it,  has  no  just 
cause  of  complaint  against  another  who  Is 
primarily  responsible  for  the  existence  of  the 
danger.  As  between  the  two,  his  voluntary 
assumption  of  the  risk  absolves  the  other 
from  any  particular  duty  to  him  in  that  re- 
spect, and  leaves  each  to  take  such  chances 
as  exist  in  the  situation,  without  a  right  to 
claim  anything  from  the  other.  •  •  • 
The  statute  does  not  attempt  to  take  away 
the  right  of  the  parties  to  make  such  con- 
tracts as  they  choose,  .which  will  establish 
their  respective  rights  and  duties.  •  •  • 
It  would  be. an  unwarranted  construction  of 
the  statute,  which  would  tend  to  defeat  its 
object,  to  hold  that  laborers  are  no  longer 
permitted  to  contract  to  take  the  risk  of 
working  where  there  are  peculiar  dangers 
from  the  arrangement  of  the  place,  and  from 
the  kind  or  quality  of  the  machinery  used. 
Kothing  but  the  plainest  expression  of  In- 
tention on  the  part  of  the  Legislature  would 
warrant  giving  the  statute  such  an  interpre- 
tation." In  Swenson  v.  Osgood,  etc.,  Mfg. 
Co.,  91  Minn.  509,  98  N.  W.  645,  decided  In 


1904,  the  Supreme  Court  of  Minnesota  em- 
ployed this  language:  "Very  much  stress 
was  laid  upon  the  fact  that  by  the  laws  of 
this  state  (Laws  1893,  p.  99,  c.  7,  8  1 ;  Gen.  . 
St  1894,  8  2248)  the  employer's  obligation  to 
properly  protect  and  guard  these  cogwheels 
in  a  practicable  manner  had  been  made  a 
statutory  duty;  but  we  have  held,  upon  a 
previous  consideration  of  this  statute,  that  it 
does  not  change  the  general  or  common-law 
rule  as  to  contributory  negligence  or  as  to  the 
Jassumption  of  risks  by  the  employe." 

Endlich,  Interpretation  of  Statutes,  §  5, 
says:  "What  Is  called  the  'policy'  of  the 
government  with  reference  to  any  particular 
legislation  is  said  to  be  too  unstable  a  foun- 
dation for  the  construction  of  a  statute.  The 
clear  language  of  a  statute  can  be  neither 
restrained  nor  extended  by  any  consideration 
of  supposed  wisdom  or  policy.  So  long  as  a 
legislative  enactment  violates  no  constitu- 
tional provision  or  principle,-  it  must  be 
deemed  Its  own  suffidefit  and  conclusive  evi- 
dence of  the  Justice,  propriety,  and  policy  of 
Its  passage.  The  language  of  Mr.  Justice 
Story  concerning  constitutional  construction 
applies  almost  equally  to  that  of  statutes: 
'Arguments  drawn  from  Impolicy  or  incon- 
venience ought  here  to  be  of  no  weight'  The 
only  sound  principle  is  to  declare,  'Ita  lex 
scripta  est;'  to  follow  and  to  obey;  nor,  If  a 
principle  so  Just  could  be  overlooked,  could 
there  be  well  found  a  more  unsafe  guide  or 
practice  than  mere  policy  and  convenience." 
And  In  section  7  the  author  continues:  "In 
short,  when  the  words  admit  of  but  one 
meaning,  a  court  Is  not  at  liberty  to  specu- 
late on  the  intention  of  the  Legislature,  or 
to  construe  an  act  according  to  its  own  no- 
tions of  what  ought  to  have  been  enacted. 
Nothing  could  be  more  dangerous  than  to 
make  such  considerations  the  ground  of  con- 
struing an  enactment  that  is  quite  complete 
and  unambiguous  in  itself.  'The  moment  we 
depart  from  the  plain  words  of  the  statute, 
according  to  their  ordinary  and  gi-ammatical 
meaning,  in  a  hunt  for  some  intention  found- 
ed on, the  general  policy  of  the  law,  we  find 
ourselves  involved  in  a  "sea  of  troubles." 
Difficulties  and  contradictions  meet  us  at  ev- 
ery turn.'  Indeed,  to  depart  from  the  mean- 
ing on  account  of  such  views  is,  in  truth, 
not  to  construe  the  act,  but  to  alter  it  But 
the  business  of  the  interpreter  is  not  to  im- 
prove the  statute.  It  is  to  expound  it." 
Black  on  Interpretation  of  Laws,  §  4,  says: 
"The  wisdom,  policy,  or  expedleneey  of  leg- 
islation is  a  matter  with  which  the  courts 
have  nothing  whatever  to  do.  Whether  or 
not  a  given  law  Is  the  best  that  could  have 
been  enacted  on  the  subject  whether  or  not 
it  is  calculated  to  accomplish  Its  avowed  ob- 
ject whether  or  not  it  accords  with  what  is 
understood  to  be  the  general  policy  of  leg- 
islation In  the  particular  jurisdiction,  these 
are  questions  which  do  not  fall  within  the 
province  of  the  courts.  And  hence  a  court 
exceeds  its  proper  office^  and  authority,  if  ttTp 
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attempts,  under  the  gaiae  of  construction,  to 
mold  the  expression  of  the  legislative  will 
into  the  sbape  lybicb  the  court  thinks  it 
ought  to  bear.  The  sole  function  of  the  Ju- 
diciary is  to  expound  and  apply  the  law.  To 
enact  the  law  is  the  prerogative  of  the  legis- 
lative department  of  government.  Nor  can 
the  courts  correct  what  they  may  deem  ex- 
cesses or  omissions  in  legislation,  or  relieve 
against  the  occasionally  harsh  operation  of 
statutory  provisions,  without  dinger  of  do- 
ing more  mischief  than  good." 

In  Powell  V.  Ashland,  etc..  Co.,  98  Wis.  85, 
40,  73  N.  W.  573,  575,  the  Supreme  Court  of 
that  state  said:  "In  such  a  case  it  is  im- 
material that  the  danger  might  be  guarded 
against  by  the  employer,  even  if  failure  in 
that  respect  be  a  violation  of  some  statutory 
requirement  on  the  subject.  The  responsi- 
bilities which  by  the  rules  of  the  common 
law  the  servant  must  assume  and  discbarge 
for  his  own  safety  are  not  affected  thereby 
unless  the  statute  expressly  so  provides." 
The  same  court,  in  the  case  of  Helmke  v. 
Thilmany,  107  Wis.  216,  221,  83  N.  W.  360, 
'362,  spoke  as  follows:  "They  cite  the  stat- 
ute requiring  the  owner  or  manager  of  any 
factory,  workshop,  or  other  place  where  la- 
bor is  performed  to  keep  'all  belting,  shaft- 
ing, gearing,  hoists,  liy-wheels,  elevators  and 
drums  therein,  which  are  so  located  as  to 
be  dangerous  to  employes  in  the  discharge 
of  their  duty,'  se<iurely  "guarded  or  fenced.' 
Section  1636J,  Rev.  St.  1808.  There  is  no 
claim,  nor  ground  for  claiming,  that  such 
statute  precludes  the  defense  of  contributory 
negligence,  nor  the  assumption  of  risk. 
Thompson  v.  Edward  P.  Allls  Co.,  89  Wis. 
523,  530,  62  N.  W.  527.  Similar  statutes 
have  been  construed  the  same  way.  Curry 
V.  C.  &  N.  W.  R.  Co.,  43  Wis.  665,  683;  Ho- 
lum  V.  C,  M.  &  St.  P.  R.  Co.,  80  Wis.  299, 
50  N.  W.  99;  Diigan  v.  C,  St.  P.,  M.  &  O. 
K.  Co.,  ST.  Wis.  614,  55  N.  W.  894;  Schneider 
V.  C,  M.  &  St.  P.  R.  Co.,  99  Wis.  387,  75 
N.  W.  169." 

The  majority  opinion  cites  three  Illinois 
cases.  1  think  an  examination  of  them  will 
show  that  they  are  affected  by  statutory  pro- 
visions which  we  do  not  have.  The  Illinois 
Supreme  Court,  in  a  case  later  than  those 
cited,  used  the  following  language:  "Wheth- 
er injuries  which  occur  because  of  the  vio- 
lation by  the  master  of  municipal  regulations 
enacted  for  the  preservation  of  life  or  limb 
should  be  regarded  as  willful,  and  not  sub- 
ject to  the  defense  of  contributory  negli- 
gence, or  to  the  defense  of  the  implied  as- 
sumption by  the  servant  of  the  risks  and 
dangers  caused  by  such  violation,  is  a  ques- 
tion of  public  policy  for  the  Legislature,  and 
not  one  for  the  courts.  We  can  only  apply 
the  law  as  It  is."  Browne  v.  Slegel,  Cooper 
&  Co.,  191  111.  226,  60  N.  E.  815.  This  lan- 
guage seems  to  show  very  plainly  that  the 
court  does  not  cut  off  the  defense  of  assum- 
ed risk  unless  the  Legislature  has  provided 
for  so  doing. 


Dresser  on  Employers'  Liability,  t  82, 
says:  "When  a  person  engages  to  work  for 
another,  both  a  contract  and  a  status  are 
created.  •  •  •  Although  the  contract  of 
Iiiring  depends  upon  the  same  princliiles  as 
other  contracts,  yet  it  has  one  peculiarity,  in 
that  it  creates  a  status  or  relationship  be- 
tween the  parties  to  which  the  iwllcy  of  the 
law  has  afllxed  certain  rights,  duties,  and 
disabilities  to  be  observed  by  each,  irrespec- 
tive of  any- understanding  or  supposed  agree- 
ment between  them.  These  duties  and  dis- 
abilities arise  when  'the  relation  Is  created, 
and  continue  until  it  ends,  and,  for  the  most 
part,  are  determined  by  the  condition  of  af- 
fairs when  the  contract  of  liirtng  is  made. 
It  is  usual  and  convenient  to  treat  them  as 
terms  of  an  implied  contract,  but  It  is  a  con- 
tract Implied  from  the  relationship,  and  not 
from  the  agreement  of  the  parties,  and  has 
none  of  the  incidents  of  a  technical  con- 
tract." 2  L«  Batt  on  Master  &  Servant,  U 
649,  650,  says:  "The  general  theory  upon 
which  the  courts  have  proceeded  is  that,  in 
the  absence  of  language  evincing  a  contrary 
intention  on  the  part  of  the  Legislature,  a 
statute  which  so  far  changes  the  common 
law  as  to  Impose  upon  a  master  duties  to 
wlilch  he  had  not  been  before  subject,  or  to 
render  him  liable  for  tKe  negligence  of  cer- 
tain classes  of  servants,  resulting  in  injury 
to  other  servants,  whose  right  of  action 
would,  if  common-law  doctrines  were  ap- 
plied, be  barred  by  the  rule  as  to  fellow  em- 
ployes, should  not  be  construed  in  such  a 
sense  as  to  preclude  the  master  from  avail- 
ing himself  of  any  of  those  defenses  which, 
as  explained  in  section  255,  ante,  are  based 
upon  the  fact  that  the  injured  person  adopt- 
ed a  certain  course  of  conduct  with  a  full  ap- 
preciation, actual  or  constructive,  of  the  risk 
from  which  his  injury  eventually  resulted. 
*  *  *  In  some  Instances  the  statutory 
provisions  which  are  considered  In  this  and 
the  following  chapters  operate  so  as  to  eon- 
vert  what  would  be  an  ordinary  risk  under 
the  common  law  into  an  extraordinary  one. 
But  unless  tills  be  their  effect,  they  are  not 
deemed  to  change  in  any  way  the  rule  that 
a  servant  assumes  all  the  ordinary  risks 
which  are  manifestly  incident  to  the  employ- 
ment." 

It  must  be  remembered  that  some  states 
have  statutes  expressly  cutting  off  assimied 
risk,  or  expressly  giving  a  right  of  action  for 
violation  of  the  statute,  in  such  term^  as  to 
effect  that  result,  as  will  he  shown  by  an  ex- 
amination of  some  of  the  cases  cited  in  the 
majority  opinion  and  by  respondent. 

The  following  authorities  will  show  the 
attitude  of  the  American  courts  and  text- 
book writers  upon  this  question,  to  wit: 
Nottage  V.  Sawmill  Phoenix  (C.  C.)  133  Fed. 
079;  St.  Louis,  etc.,  Co.  v.  Miller,  126  Fed. 
495,  61  C.  C.  A.  477,  63  L.  R.  A.  551;  Cleve- 
land, etc.,  Ry.  Co.  v.  Baker,  91  Fed.  224,  3:^ 
C.  C.  A.  468;  Martin  v.  Chicago  St.  Ry.  Co., 
118  Iowa,  148,  91  N.  W.  1034, 
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698,  96  Am.  St.  Rep.  371;  Knlsley  v.  Pratt, 
148  N.  y.  372,  42  N.  E.  986.  32  L.  R.  A.  367; 
O'Maley  v.  Gaslight  Co.,  158  Mass.  135,  32 
N.  E.  1119,  47  L.  R.  A.  161:  Birmingham 
Elec.  Co.  V.  Allen,  99  Ala.  359,  13  South.  8, 
20  L.  R.  A.  457;  Browne  v.  Siegel,  191  111.  228, 
00  N.  B.  815;  Mulhern.v.  Lehigh  Ck).,  161  Pa. 
270,  28  Atl.  1087;  Swenson  v.  Osgood  Mfg. 
Co.,  91  Minn.  509,  98  N.  W.  045;  Ayilllam.-i  v. 
Wagner  Co.,  110  Wis.  456.  80  N.  W.  157; 
Helmke  v.  Thilmany,  107  Wis.  216,  83  N. 
W.  360;  Langlois  v.  Dunn  (R.  I.)  57  Atl.  910; 
Victor  Coal  Co.  ▼.  Mulr,  20  Colo.  320,  38 
Pac.  378,  26  L.  R.  A.  435.  46  Am.  St.  Rep. 
299;  Grant  v.  Mich.  Cent.  Ry.  Co.,  83  Mich. 
564,  47  N.  W.  837,  11  L.  R.  A.  402;  McGinty 
V.  Waterman  (Minn.)  101  N.  W.  300;  Mc- 
Rlekard  v.  Flint,  114  N.  Y.  222,  21  N.  E.  153; 
White  T.  Wittemann  L.  Co..  131  N.  Y.  631, 
30  N.  B.  236;  Honor  y.  Albrlghton.  93  Pa. 
475;  Anderson  v.  Lumber  Co.,  67  Minn.  79, 
69  N.  W.  630;  Fleming  v.  St  Paul,  etc.,  R. 
Co.,  27  Minn.  Ill,  6  N.  W.  448;  Chicago 
Pack.  Co.  y.  Rohan,  47  III.  App.  6M;  Munn 
V.  Wolff,  94  111.  App.  122;  Keenan  v.  Edison 
Ilium.  Co.,  159  Mass.  379,  34  N.  E.  366; 
Goodridge  y.  Washington,  100  Mass.  234,  35 
N.  E.  484;  2  La  Batt,  Master  &  Seryant, 
649,  6.50;  3  Elliott,  R.  R.  {  1315;  20  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  127;  Dresser, 
Employers'  Liability.  §{  82,  116;  Bailey,  Mas- 
ter's Liability,  p.  480;  13  Law  Mag.  &  Rer. 
19;  Duty  &  Liability  of  Employers,  by  Rob- 
erts &  Wallace,  136,  146,  160.  161,  260;  Bus- 
well's  Law  Personal  Injuries,  U  207-209; 
Endlich,  Interpretation  of  Statutes,  H  5,  7; 
Black  on  Interpretation  of  Statutes,  pp.  4, 
234.  I  think  an  examination  will  convince 
any  one  that  the  weight  of  authority  is 
against  the  iN'arramore  doctrine,  and  I  be- 
lieve the  better  reasoning  to  be  decidedly  so. 
The  Justification  for  expressing  my  views 
at  such  length  must  be  found  in  the  im- 
portance of  the  question  involved,  and  in 
the  apprehension  I  feel  in  contemplating  the 
far-reaching  effects  of  the  court's  decision. 
It  seems  to  me  that  the  decision  obliterates 
old  landmarks  of  the  law,  and  establishes 
an  innovation  neither  Justified  nor  desirable. 

RUDKIN  and  CROW,  JJ.  Believing  that 
the  majority  opinion  is  unsound  in  principle 
and  against  the  great  weight  of  authority, 
we  concur  in  the  foregoing  dissent. 


(3»  Waah.  MO) 

ALLEN  v.  McAllister. 

(Supreme  Court  of  Washington.    Aug.  2, 1905.) 
Factobs  —  Disobedience  of  Instructions- 
Ratification  BY  Principal. 

Where  a  wool  grower  consigned  his  wool 
to  a  factor  for  sale  on  commission,  and  subse- 
quently secured  an  advance  on  the  wool,  and 
executed  a  note  for  that  advance  and  for  ad- 
vances previously  made  and .  expenses  incurred 
and  to  be  incurred  in  caring  for  the  wool,  and 
agreed  to  the  factor's  account,  without  express- 
ing any  dissati.sfaction  with  the  factor  for  his 
previous  failure  to  sell  the  wool  in  accordance 


with  orders,  or  negligence  in  caring  for  the 
wool,  be  thereby  waived  such  failure  and  neg- 
ligence, and  ratified  an.v  departure  on  the  part 
of  the  factor  from  instructions  as  to  the  sale 
and  care  of  the  wool. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Pig.  Factors,  {  42.] 

Appeal  from  Superior  Court,  Yakima  Coun- 
ty ;  Frank  H.  Rudkin,  Judge. 

Action  by  Henry  P.  Allen  against  Charles 
McAllister.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

Carr  &  Preston  and  Whttson  &  Parker,  for 
appellant.    H.  J.  Snlvely,  for  respondent. 

MOUNT,  C.  J.  This .  action  was  brought 
by  the  appellant  to  recover  a  balance  of  $1,- 
689.09  alleged  to  be  due  upon  a  promissory 
note  for  $3,556.50.  The  amended  answer  of 
respondent  admitted  the  execution  and  deliv- 
ery of  the  note,  but  alleged  that  It  was  made 
without  consideration  and  for  the  accommo- 
dation of  the  apiiellant,  under  circumstances 
substantially  as  follows:  That  appellant 
and  respondent  long  prior  to  the  execution  of 
the  note  had  entered  into,  an  agreement 
whereby  appellant  engaged  to  sell  a  certain 
lot  of  wool  for  the  respondent  on  commis- 
sion; that,  in  pursuance  of  such  agreement, 
appellant  advanced  on  said  wool  to  respond- 
ent an  amount  of  money  represented  by  the 
face  of  the  note ;  that  the  wool  was  delivered 
by  respondent  to  appellant,  and  at  the  time 
of  the  agreement  there  was  no  understand- 
ing that  the  note  was  to  be  executed;  and 
that  subsequently  the  note  was  executed, 
without  any  new  agreement  and  without  con- 
sideration. As  a  further  defense,  the  an- 
swer alleged  that  about  August  or  Septem- 
ber, 1808,  the  respondent  Intrusted  to  api)el- 
lant  a  large  amount  of  wool,  to  be  sold  by 
appellant  upon  commission  at  San  Francisco, 
Cal.,  upon  representations  made  by  appellant 
to  respondent  that  appellant  was  engaged  In 
selling  wool  on  commission  in  said  city,  and 
that  he  was  a  competent  and  skillful  com- 
mission merchant  and  wool  factor ;  that  ap- 
pellant received  said  wool  and  undertook  to 
sell  It  upon  commission ;  that  appellant  fail- 
ed to  take  proper  care  of  said  wool,  and  per- 
mitted it,  through  neglect  and  lack  of  proper 
care,  to  become  deteriorated  in  value;  that 
be  failed  to  use  ordinary  care  and  skill  in 
keeping  said  wool  In  proper  condition  for 
sale,  and  failed  to  use  ordinary  care,  skill, 
and  diligence  in  the  sale  thereof;  that  he 
failed  to  use  ordinary  care  In  carrying  out 
certain  Instructions  and  requests  made  by 
respondent  for  the  the  sale  of  said  wool ; 
that  he  carelessly  and  negligently  held  said 
wool,  accumulating  heavy  charges  of  inter- 
est, taxes,  storage,  etc.,  and  that,  if  appellant 
had  used  tUlIgence,  he  would  have  received 
$6,000  therefor,  which  would  have  left  a  bal- 
ance of  $1,511.70  over  and  above  the  anioimt 
apiiellant  had  advanced  on  said  wool.  Re- 
spondent prayed  for  damages  for  that 
amount.  The  reply  admitted  the  receipt  of^ 
the  wool  for  sale  ui)on  coiuniissiou,  and  th^il^ 
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at  the  time  the  wool  was  delivered  to  ap> 
pellant  there  was  no  agreement  for  a  note 
for  advances  made,  and  denied  the  allega- 
tions of  negligence  and  want  of  care  In  keep- 
ing and  disposing  of  said  wool.  The  reply 
further  pleaded  affirmatively  that,  shortly 
prior  to  the  execution  of  the  note  sued  on,  a 
full  and  complete  settlement  was  had  in  re- 
spect to  all  transactions  and  dealings  prior 
to  the  date  of  the  note,  and  that,  as  a  result 
thereof,  it  was  ascertained  that  respondent 
was  then  indebted  to  appellant  in  the  sum 
of  $3,456.50,  and  that  respondent  then  and 
there  agreed  with  appellant  that,  if  appel- 
lant would  advance  to  respondent  an  addi- 
tional $100,  respondent  would  then  execute 
and  deliver  a  promissory  note  for  the  full 
amount  of  said  indebtedness,  plus  the  said 
sum  of  $100;  that  thereupon  appellant  ad- 
vanced to  respondent  the  sum  of  $100,  and 
respondent  executed  and  delivered  to  appel- 
lant the  note  sued  upon ;  that  the  said  note 
was  executed  with  full  knowledge  of  all  the 
matters  set  out  in  the  affirmative  answer. 
The  cause  was  tried  to  the  court  and  a  jury, 
and  a  verdict  was  rendered  in  favor  of  re- 
spondent for  $313.14,  upon  which  a  Judgment 
was  entered.  The  appeal  is  from  this  judg- 
ment 

The  facts  are  substantially  as  follows: 
The  appellant  is  a  commission  merchant  re- 
siding in  San  Francisco,  Cal.  The  respond- 
ent is  a  wool  grower  residing  at  North  Yaki- 
ma, this  state.  On  or  about  June  1,  1898, 
the  respondent  shipped  from  North  Yakima 
to  appellant,  at  San  Francisco,  about  40,000 
pounds  of  wool,  for  sale  In  the  usual  course 
upon  commissions.  When  the  wool  was  re- 
ceived by  appellant,  he  advanced  to  respond- 
ent $3,000,  and  paid  the  freight  and  other 
charges  to  San  Francisco,  in  addition  to  said 
advance.  Nothing  appears  to  have  been  done 
with  the  wool  for  more  than  a  year,  when, 
on  September  7,  1899,  respondent  wrote  to 
appellant  a  letter,  as  follows:  "Dear  Sir: 
As  I  have  not  beard  from  you  for  some  time 
and  I  see  woqI  is  climbing  up  a  little  in 
price,  I  wish  to  know  what  is  the  best  price 
you  can  get  for  the  wool  I  shipped  you  over 
one  year  ago.  I  have  about  50,000  lbs.  of 
wool  stored  here  waiting  for  a  good  market, 
but  as  I  will  require  money  to  buy  hay  early 
this  tall,  I  am  investigating  the  best  market 
to  dlsiwse  of  same.  The  clip  is  about  the 
same  as  last  year's,  a  little  cleaner.  I  had 
a  few  reports  from  the  east,  but  hope  the 
Frisco  market  Is  still  better.  Trusting  to 
hear  from  you  soon,  I  remain.  Yours  truly, 
Gbas.  McAllister."  Appellant  replied  on 
September  14,  1899,  and  said :  "If  I  were  to 
force  your  wool  for  sale  today  it  would  bring 
lO^^i  to  11  cents  on  a  basis  of  74%  shrinkage. 
But  you  must  remember  your  wool  is  a  good 
staple  wool,  and  will  sell  for  staple  wool. 
*  *  •  I  therefore  do  not  feel  Inclined 
to  push  the  sale  of  your  wool  at  present  as  I 
feel  I  can  do  much  better  with  It  •  •  • 
I  can  probably  make  a  sale  of  your  wool  now 


on  hand  at  a  price  to  yield  you  sufficient 
means  for  hay."  On  November  10,  1899,  re- 
spondent wrote  to  appellant  as  follows :  "As 
I  have  had  no  reports  from  you  for  some 
time  concerning  the  wool,  I  am  getting  anx- 
ious, as  I  expected  you  would  have  mine  sold 
by  this  time,  as  I  see  the  market  has  ad- 
vanced a  little  you  better  sell  my  clip  at  your 
earliest  convenience,  as  the  payments  for 
winter  hay  is  coming  on  soon  and  we  need 
money.  I  still  have  my  other  clip  on  hand, 
and  may  ship  to  you  after  the  sale  of  the  clip 
you  have  already  got  Hoping  to  hear  from 
you  soon,  I  remain.  Yours  truly,  Chas.  Mc- 
Allister." On  November  13,  1899,  appellant 
answered  this  letter  as  follows:  "I  have 
been  expecting  daily  to  sell  your  wool,  and 
have  every  reason  to  think  I  will  be  saocess- 
ful  in  making  the  sale  within  the  next  few 
days,  when  I  will  advise  yoo  at  once.  I 
think  yon  can  safely  rely  upon  my  being  able 
to  sell  within  the  next  ten  days  or  two  weelcs. 
^he  market  as  you  say  is  somewhat  better 
than  it  has  been  for  some  time  past  There 
is  now  an  increased  demand,  and  a  slight  ad- 
vance In  price.  You  can  rest  assured  that  I 
will  obtain  the  best  price  possible."  On  Jan- 
uary 8,  1900,  respondent  wrote  as  follows: 
"As  I  have  not  heard  from  you  for  a  long 
time,  and  as  I  Instructed  you  to  sell  my  clip 
of  wool  in  your  hands  in  my  last  letter,  as  I 
was  in  need  of  money,  I  am  wondering  what 
is  the  reason  of  delay,  as  I  see  wool  is  a  fine 
price  in  the  .east,  but  as  I  have  confidence  in 
your  judgment  in  handling  wools  in  the  best 
market  I  am  wondering  if  you  still  expect 
much  advance  In  price  within  the  next  month 
or  so.  Please  let  me  hear  from  you,  and 
oblige."  On  January  17,  1900,  the  appellant 
replied  to  the  last  letter  above  as  follows: 
"Your  favor  of  January  8th  received  and  has 
my  careful  attention.  I  have  held  your  wool 
because  I  thought  I  could  do  better  with  it 
I  am  negotiating  with  a  party  in  regard  to 
your  wool,  and  hope  within  a  few  days  to  be 
able  to  render  you  satisfactory  returns.  The 
London  market  opens  at  same  price  as  clos- 
ing quotations  of  last  sale,  which  were  high, 
and  unless  the  wool  market  in  the  east  tight- 
ens up,  we  may  expect  a  continuance  of  gooa 
prices  for  wool.  At  present,  of  course,  things 
are  quiet  in  the  east  as  they  always  are  at 
this  time  of  the  year ;  but  woolen  goods  are 
selling  in  large  quantities  at  an  advance 
price;  and  hence  everything  is  in  favor  of 
obtaining  satisfactory  prices  for  wool.  Yours 
truly."  On  April  12,  190O,  the  appellant 
wrote  to  respondent  saying:  "I  regret  ex- 
ceedingly that  it  has  been  so  long,  but  in 
holding  I  have  acted  as  I  thought  was  for 
your  interest.  I  will  dispose  of  the  wool  Just 
as  soon  as  I  can  obtain  what  I  consider  its 
value."  On  June  18,  1900,  appellant  wrote 
to  respondent  as  follows:  "The  wool  mar- 
ket remains  dull  and  quiet  both  east  and 
west  and  there  has  been  very  little  wool  sold 
since  the  first  of  last  January.  ♦  •  •  I 
do  not  look  for  any  ^||igij{^  4n,tbe^situation 
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until  the  end  of  July  or  August"  In  Sep- 
tember of  1900,  after  the  time  of  the  forego- 
ing correspondence,  the  respondent  went  to 
San  Fi'anelsco  to  see  about  his  wool.  While 
there  he  called  upon  the  appellant,  and  tliey 
talked  over  the  condition  of  the  wool  mar- 
ket; and  respondent  examined  his  wool  and 
concluded  to  have  It  scoured,  and  appellant 
agreed  to  advance  the  money  therefor,  which 
was  afterwards  done.  Respondent,  at  the 
time  of  this  conversation,  directed  the  appel- 
lant to  bold  the  wool  until  the  month  of  Feb- 
ruary, 1901.  At  this  same  time  a  statement 
was  rendered  to  respondent  by  appellant, 
showing  the  amount  of  advances  that  bad 
been  made  up  to  that  time.  Respondent  then 
secured  an  additional  advance  of  $100,  which 
was  added  to  the  balance  due.  The  interest 
was  reduced  from  7  to  6  per  cent.,  and  the 
respondent  thereupon  executed  and  delivered 
the  note  sued  upon.  At  that  time  respond- 
ent was  told  that  a  small  part  of  the  wool 
had  been  sold.  Respondent  testified  upon 
the  trial  that  he  was  not  satisfied  with  ap- 
pellant's explanation,  but  that  wool  was  a 
little  low  at  the  time  he  was  down,  or'  he 
would  have  attempted  to  sell  the  wool  him- 
self ;  that  he  was  not  In  a  position  to  redeem 
the  wool  just  at  that  time,  so  the  best  thing 
to  do  was  to  have  the  wool  scoured,  and 
leave  it  in  appellant's  hands.  The  balance  of 
the  wool  was  afterwards  sold  at  short  inter- 
vals up  to  June  5,  1902,  and  the  net  proceeds 
amounted  to  $2,593.27,  leaving  respondent  in- 
debted on  the  note  at  that  time  in  the  sum 
of  $1,300.18.  There  is  no  evidence  in  the 
record  before  us  that  appellant  was  negli- 
gent in  the  care  of  the  wool,  or  in  the  sale 
thereof,  after  the  time  the  note  was  given. 
In  September,  1900,  or  that  appellant  after 
that  time  failed,  neglected,  or  refused  In  any 
manner  to  comply  with  the  request  of  the 
respondent  to  sell  the  wool.  If  appellant  : 
was  negligent  at  all  in  the  discharge  of  any 
duty  which  he  owed  to  the  respondent,  such 
negligence  occurred  prior  to  the  execution  of 
the  note  sued  upon,  and  respondent  was  fully 
aware  thereof  at  the  time  the  note  was  given. 
At  the  close  of  respondent's  evidence,  the  ap- 
pellant moved  the  court  for  a  directed  ver- 
dict, upon  the  ground  that  there  was  no  evi- 
dence of  any  failure  of  duty  on  the  part  of 
the  appellant  subsequent  to  the  execution  of 
the  note  sued  on,  and  that  respondent,  by  the 
execution  of  the  note,  Is  estopped  to  claim 
damages  prior  to  that  time.  This  motion 
was  denied,  and  the  ruling  of  the  court  there- 
on Is  the  first  error  assigned.  Respondent 
has  not  appeared  in  this  court.  He  has  filed 
no  brief,  and  no  argument  has  been  made  in 
bis  behalf.  We  are  of  the  opinion,  upon  the 
record  as  presented,  that  the  trial  court  err- 
ed In  refusing  the  motion  for  a  directed  ver- 
dict. It  is  true,  as  stated  by  the  lower  court 
when  ruling  upon  the  motion,  that  no  claim 
for  damages  was  made  or  discussed  at  the 
time  the  note  was  given  on  September  17, 
1900.  It  is  also  true  that  the  damages  clalm- 
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ed  in  this  action  had  accrued  prior  to  that 
time,  and,  if  respondent  had  actually  been 
damaged  by  any  act  or  negligence  of  the  ap- 
pellant, he  was  then  fully  Informed  and 
aware  of  it,  and  should  have  called  the  at-, 
tentlon  of  appellant  thereto.  The  fact  that 
he  did  not  do  so  seems  to  be  conclusive  of  the 
fact  that  he  did  not  then  consider  that  ap- 
pellant had  violated  any  duty  he  owed  to  re- 
spondent, or,  if  respondent  did  then  think 
that  appellant  had  theretofore  been  negli- 
gent In  the  care  of  the  wool  or  in  the  sale 
thereof,  his  failure  to  express  disapproval 
must  now  be  held  to  amount  to  a  waiver  of 
it,  and  a  ratification  of  the  acts  of  the  ap- 
pellant. If  the  letters  of  the  respondent  can 
be  held  to  amount  to  an  instruction  to  sell 
the  wool,  and  if  the  failure  of  the  appellant 
to  sell  it  as  instructed  can  be  held  to  be  a  de-. 
parture  from  these  instructions,  such  depart- 
ure must  be  held  to  be  ratified  because  the 
principal  expressed  no  disapproval  within  a 
reasonable  time.  12  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  p.  653;  Kendall  v.  Earl  (Cal.) 
44  Pac.  791 ;  Searing  v.  Butler,  69  111.  575 ; 
Patrick  V.  Pote,  117  Mass.  297;  Meyer  v. 
Morgan,  51  Miss.  21,  24  Am.  Rep.  617 ;  Aus- 
tin V.  Rlcker,  61  N.  H.  97;  Woodward  v. 
Suydam,  11  Ohio,  361.  The  respondent,  at 
the  time  the  note  was  given,  should  have  ex- 
pressly disapproved  the  failure  to  sell  the 
wool,  and  stood  upon  such  disapproval.  In- 
stead of  so  doing,  he  impliedly  ratified  the 
previous  acts  of  his  agent  by  agreeing  to  the 
account  and  giving  his  note  therefor.  He 
then  waited  more  than  a  year,  and  until  it 
was  discovered  that  the  wool  would  not  sell 
for  enough  to  pay  the  note.  He  then,  for  the 
first  time,  asserted  that  the  failure  to  sell 
prior  to  the  making  of  the  note  was  the  cause 
of  loss  to  him.  Under  these  circumstances, 
it  was  the  duty  of  the  court  to  direct  a  ver- 
dict for  the  balance  due  on  the  note,  viz., 
$1,300.18,  with  interest  at  6  per  cent,  per  an- 
num since  June  5,  .1902. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  judgment  in  favor 
of  appellant,  In  accordance  with  this  opin- 
ion. 

FULLERTON,  HADLEY,  and  DUNBAR, 
JJ.,  concur.    . 


(39  Wash.  481) 
PRIOR  V.  EGGERT. 
(Supreme  Court  of  Washington.    Aug.  4, 1903.) 

1.  Injury  to  Employ^— Depective  Machin- 
ery—Evidence. 

Evidence,  in  an  action  for  injury  to  tlie 
operator  of  a  saw  from  a  defect  there'a,  held 
sufficient  to  sustain  a  finding  of  negligence  of 
the  employer. 

2.  CONTttlBUTOBY     NEGLIGENCE  —  BDRDEN     OF 
PbOOI— INSTBUCTIONS. 

An  instruction  that  the  burden  of  proving 
contributory  negligence  is  on  defendant,  and  it 
must  be  proved  by  defendant  by  the  preponder- 
ance of  tlie  evidence,  is  not  misleading,  as  in- 
dicnting  that  such  defense  must  be  cstnhlislietlj:? 
by  the  evidence  of  defendant's  witnesses  alon^I^' 
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3.  Pebsorax    Ihjdeieb— Damages— Inotboc- 
TIONS— Habkless  Ebbob. 

An  instruction  in  a  personal  Injury  case, 
giving  as  one  of  the  elements  of  damage  plain- 
tiff's time  during  the  period  he  was  disabled, 
if  erroneous,  because  the  allegations  of  the  com- 
plaint as  to  damages  were  merely  that  by  rea- 
son of  the  injur^r  plaintiff  had  suffered  per- 
manent loaa  of  bis  right  thumb,  whereby  his 
right  hand  was  permanently  disabled,  to  his 
damage  in  a  certain  amount,  and  because  there 
was  no  evidence  as  to  the  amount  of  his  earn- 
ing capacity,  but  merely  that  he  was  capable  of 
running  a  trim  saw,  and  that  he  was  perform- 
ing that  work  for  a  living,  is  harmless;  no 
other  instruction  having  been  requested,  and 
there  being  nothing  to  show  that  allowance  was 
made  for  other  than  permanent  injuries. 

Appeal  from  Superior  Court,  Snohomish 
County;   John  C.  Denney,  Judge. 

Action  by  Charles  J.  Prior  against  B.  Eg- 
gert.  Judgment  for  plaintiff.  Defendant 
•  appeals.    Affirmed. 

Corley  &  Horan,  for  appellant  Robt.  A. 
Hulbert,  for  respondent. 

ROOT, .J.  Respoddent,  a  man  27  years 
old,  was  employed  by  appellant  In  the  opera- 
tion of  a  trim  saw  in  the  letter's  shingle  mill, 
when  his  right  thumb  was  cut  off  at  the  first 
Joint.  He  had  been  using  said  saw  about 
fire  weeks  prior  to  the  accident,  and  had 
worked  but  little  about  machinery  thereto- 
fore. It  was  shown  by  the  evidence  that  for 
some  time  before  the  day  of  the  accident  the 
saw  that  respondent  was  operating  would 
at  times  "wobble"  and  run  Improperly.  Ou 
the  day  of  the  Injury  the  saw  was  acting  so 
badly  that  respondent  complained  thereof  to 
the  filer,  who  was  charged  with  the  duty  of 
keeping  the  saw  in  proper  condition,  and  the 
mill  was  stopped,  and  the  saw  taken  out,  ex- 
amined, and  filed  by  said  filer.  Respondent 
was  not  present  while  this  was  being  done. 
The  saw  having  been  filed  and  replaced,  and 
the  mill  started,  respondent  resumed  hla 
work,  and  was  Injured  about  two  hours 
thereafter.  He  testifies  that  he  supposed 
the  saw  had  been  repaired  so  as  to  run  safe- 
ly, and  did  not  discover  anything  different 
until  the  accident  occurred.  He  describes 
the  occurrence  in  the  following  language: 
"Oh,  we  worked  for  perhaps  two  hours,  or 
something  like  that,  afterwards,  and  I  had 
a  block  to  be  cut  oft,  and  all  at  once  the  saw 
wobbled  and  turned  the  block  around,  and 
drew  my  hand  right  Into  the  saw."  This 
evidence  was  not  disputed,  although  there 
was  some  evidence  to  show  it  unlikely  that 
the  accident  so  happened,  and  some  tending 
to  prove  statements  of  respondent  somewb.at 
inconsistent  with  this  version.  Respondent 
recovered  Judgment  in  the  sum  of  |S30.  A 
motion  for  a  new  trial  was  interposed  and 
denied.  From  the  Judgment  this  appeal  is 
taken. 

It  is  urged  by  appellant  that  no  negligence 
Is  established  against  him.  Respondent  and 
two  or  three  of  his  witnesses  testified  to 
facts  showing  that  the  saw  had,  long  prior 
to  the  accident,  been  warped,  "buckled,"  and 


otherwise  Injured,  and  had  been  at  times 
dangerous  to  use.  Respondent's  testimony, 
together  with  that  of  his  witnesses,  as  to  the 
defective  condition  and  dangerous  action  of 
the  saw,  was  sufficient.  If  believed  by  the 
Jury,  to  sustain  a  charge  of  negligence 
against  appellant. 

In  bis  charge  to  the  jury  the  trial  Judge 
used  the  following  expression,  to  wit:  "The 
burden  of  proving  contributory  negligence  is 
on  the  defendant,  and  It  must  be  proved  by. 
defendant  by  a  preponderance  of  the  evi- 
dence." Appellant  contends  that  the  words 
"by  defendant"  render  the  Instruction  mis- 
leading, and  that  the  Jury  may  have  gather- 
ed the  idea  therefrom  that  this  defense 
must  be  established  by  the  evidence  of  de- 
fendant's witnesses  only.  We  do  not  think 
this  contention  can  be  upheld.  The  trial 
Judge  did  not  say  that  the  defense  must  be 
sustained  by  the  evidence  of  defendant,  or 
of  his  witnesses,  but  that  it  must  be  "proved 
by  the  preponderance  of  'the'  evidence." 
This  would  clearly  indicate  a  preponderance 
of  "all"  the  evidence. 

In  the  charge  as  to  damages,  the  court, 
among  others,  gave  the  following  instmction: 
"The  elements  entering  into  this  damage,  iif 
he  has  sustained  any,  are  as  follows:  (1) 
For  all  of  his  time  during  the  period  he  was 
disabled  by  the  injury."  It  Is  in  evidence 
that  respondent  was  incapacitated  for  work 
during  a  period  of  six  weeks,  but  there  is 
no  evidence  as  to  the  value  of  his  time,  or  as 
to  what  he  might  have  earned  during  said 
period,  other  than  what  might  be  Inferred 
from  the  character  of  the  work  and  respond- 
ent's age,  experience,  and  capacity  for  lalmr. 
and  from  his  evidence  wherein  he  said: 
"It  was  my  business  at  that  time,  because  1 
had  to  do  something  in  order  to  live."  The 
allegations  of  damage  In  the  complaint  are 
as  follows:  "That  by  reason  of  said  injury 
the  said  plaintiff  has  suffered  the  permanent 
loss  of  a  portion  of  bis  right  thumb,  and  has 
suffered  great  pain  on  account  thereof;  that 
plaintiff's  right  hand,  by  reason  of  the  loss 
of  a  portion  of  his  thumb,  is  permanently 
disabled  and  disfigured,  to  plaintiff's  damage 
In  the  sum  of  $5,000;  that  the  said  plaintiff 
has  expended  the  sum  of  $20  for  medical  and 
surgical  aid  on  account  of  said  injury." 
Appellant  urges  that  these  allegations  and 
the  evidence  afford  no  Justification  for  the 
instruction  above  set  forth.  We  do  not  con- 
ceive this  argument  to  be  well  founded.  In 
the  first  place,  the  removal  of  a  i>ortion  of 
the  thumb  Is  a  permanent  Injiury.  The 
nature  and  extent  of  this  maiming  Is  not  in 
dispute.  It  was,  therefore,  for  the  Jury  to 
say  what  damages  respondent  sustained  by 
reason  of  such  permanent  injury.  The  Jury 
could,  and  should,  have  taken  into  consid- 
eration the  time  already  past  and  the  future. 
While  there  was  no  evidence  as  to  the 
amount  of  his  earning  capacity.  It  was  In 
evidence  that  he  was  capable  of  running  a 
trhn  saw,  and  thatjl^^.^'^^gyHetfejieJgitWs 
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work  for  a  living.  From  this  It  conclusively 
followed  that  he  suffered  some  damages  by 
loss  of  time.  As  pain,  suffering,  and  disfig- 
urement were  sho^,  and  as  a  permanent  In- 
jury was  sustained  which  the  evidence  show- 
ed would  interfere  with  operating  a  saw  and 
with  doing  clerical  work,  such  as  he  had  for- 
merly done.  It  was  for  the  Jury  to  consider 
all  of  these  matters  in  arriving  at  the  amount 
of  their  award.  We  cannot  say  that  any 
amount  was  allowed  for  the  time  he  was  dis- 
abled. We  cannot  say  that  anything  more 
than  nominal  damages  were  allowed  for  that 
period,  which  would  have  been  justifiable. 
It  does  not  appear  that  appellant  requested 
the  trial  court  to  give  other  or  different  In- 
structions than  those  given.  Had  appellant 
believed  that  there  was  no  evidence  to  sus- 
tain the  instruction  complained  of,  he  could 
have  requested  the  court  so  to  instruct  Such 
would  have  been  proper  practice.  Eggleston 
V.  Seattle,  33  Wash.  671,  74  Pac.  806. 

There  is  nothing  to  show  that  the  Jury  al- 
lowed compensation  for  an  element  of  dam- 
age as  to  which  there  was  no  evidence. 
There  must,  of  course,  be  evidence  to  show 
the  damages  for  which  a  verdict  is  rendered. 
But  where,  as  in  this  case,  the  damages  tot 
several  injurious  results  are  alleged  in  one 
lump  sum,  and  no  request  is  made  by  defend- 
ant for  a  segregation,  we  cannot  say  that 
such  an  Instruction  as  Is  here  complained  of 
can  be  said  to  have  been  prejudicial,  espe- 
cially in  the  absence  of  any  request  for  a  dif- 
ferent instruction.  While  the  criticised  in- 
struction might  "be  erroneous  and  prejudicial 
if  the  only  damages  alleged  were  for  loss  of 
time,  and  might  not  be  proper  in  some  other 
cases,  yet,  under  the  allegations  and  circum- 
stances found  here,  we  cannot  say  that  ap- 
pellant was  prejudiced  by  the  giving  thereof. 

The  fifth  ground  of  the  motion  for  new 
trial  was  as  follows,  to  wit:  "Because  said 
verdict  Is  excessive  and  appears  to  have 
been  given  under  the  Influence  of  passion  or 
prejudice."  But  little  is  said  of  this  In  ap- 
pellant's brief.  While  «the  amount  allowed 
by  the  jury  is  liberal,  the  majority  here  do 
not  feel  that  the  record  is  such  as  to  justify 
this  court  in  making  a  reduction. 

The  judgment  of  the  superior  court  Is  af- 
firmed. 

MOUNT,  C.  J.,  and  CROW,  RUDKIN,  and 
PUIiLERTON,  JJ.,  concur. 


<U  Idabo,  264) 

WEBER  V.  DELLA  MOUNTAIN  MIN.  CO. 
et  al. 

(Supreme  Court  of  Idaho.    July  13,  1905.) 

1.  Injunction  Pendente  Lite. 

Complaint  and  counter  affidavit  examined, 
and  held  tliat  they  constitute  a  sufficient  show- 
ing to  warrant  the  trial  judge  in  exercising  his 
discretion  in  favor  of  the  granting  a  temporary 
injtinction  pending  a  determination  of  the  case 
on  its  merits. 


2.  Samb  —  CoBPOBATioNs  —  WsoNorui.    Aers 

or   MAJOBITT   SrOCKHOLDEBS. 

Where  the  proposed  actionr  of  a  corpora- 
tion to  sell  the  stock  of  an  insane  stocldiolder 
for  the  payment  of  an  assessment  is  founded 
upon  and  instigated' by  the  wrongful  acts  and 
conduct  of  a  person  who  controls  a  majority  of 
the  capital  stock,  and  a  part  Of  the  stock  going 
to  make  up  such  majority  was  procured  by 
such  person  from  the  insane  stockholder,  and  a 
cause  of  action  for  fraud  and  wrongful  conduct 
is  charged  against  the  person  so  controlling  a 
majority  of  the  stock,  a  temporary  restraining 
order  against  the  corporation  making  such  sale 
is  incidental  to  the  main  action,  and  is  a  proper 
relief  to  be  granted.  In  the  sound  discretioil  of 
the  court,  until  the  case  can  t>e  beard  on  its 
merits. 
(Syllabus  by  the  Court) 

Appeal  from  District  0>urt  Blaine  Coun- 
ty; Lyttleton  Price,  Judge. 

Bill  by  Peter  Weber,  guardian  ad  litem, 
against  the  Delia  Moimtain  Mining  Company 
and  others.  From  an  order  granting  an  in- 
junction pendente  lite,  defendants  appeal. 
Afllrmed. 

Sullivan  &  Sullivan,  for  appellants.  N.  M. 
Rulck  and  McFadden  &  Brodhead.  for  re- 
spondent. 

AILSHIE,  J.  This -is  an  appeal  from  an 
order  granting  an  Injunction  pendente  lite. 
The  contention  made  Is  that  the  complaint 
does  not  state  facts  sufllclent  to  warrant  the 
issuance'  of  an  injunction  pending  the  final 
determination  of  the  case.  The  only  pa- 
pers before  the  court  at  the  time  he  passed 
upon  the  application  were  the  complaint,  de- 
murrer to  the  complaint,  and  the  affidavit  of 
the  defendant  Rockwell.  Since  the  sufficien- 
cy or  insufflclency  of  the  showing  made  Is 
with  reference  to  the  insanity  of  plaintiflTs 
ward,  and  a  certain  transaction  which  ap- 
pears to  have  taken  place  between  the  ward 
and  the  defendant  Rockwell  on  or  about  the 
month  of  November,  1903,  it  will  be  neces- 
sary to  a  complete  understanding  of  the  case 
that  we  quote  at  some  length  from  the  plead- 
ings and  affidavit: 

The  plaintiff  alleges  the  insanity  of  his 
•ward,  W.  H.  Watt,  and  the  appointment  of 
a  guardian  of  bis  person  and  estate,  and  also 
the  appointment  of  the  plaintiff,  Weber,  as 
guardian  ad  litem.  He  then  alleges  that  the 
Delia  Mountain  Mining  Company  Is  a  corpo- 
ration organized  and  existing  under  the  laws 
of  this  state,  with  a  capital  stock  of  100,000 
shares,  and  that  on  or  about  the  9th  day  of 
November,  1903,  Watt  was  the  owner  of  58,- 
990  shares  of  the  capital  stock  of  this  corrw- 
ration,  and  on  that  date  Watt  entered  into 
an  agreement  with  the  defendant  Rockwell 
whereby  he  agreed  to  sell  his'  entire  holdings 
in  the  corporation  for  the  sum  of  $.~>4,000, 
$9,000  of  which  was  paid  in  cash,  and  that 
the  balance  was  to  be  paid  in  installments 
of  $9,000  each  every  succeeding  six  months 
thereafter,  and  that,  upon  the  payment  of  the 
first  $9,000,  Watt  delivered  to  Rockwell  10,. 
■000  shares  of  the  capltaJgfl|^g%^oOte,e^e 
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Mountain  Mining  Company.  It  is  further  al- 
leged that,  after  making  the  first  payment 
and  securing  the  first  10,000  shares  of  stock, 
Rockwell  failed,  neglected,  and  refused  to 
make  the  further  payments  as  provided  for 
in  the  contract  Paragraphs  6,  7,  10,  and  11 
of  the  complaint  are  as  follows:    . 

"(6)  Plaintiff  further  alleges  that  on  the 
date  on  which  said  contract  and  agreement 
was  executed,  to  wit,  on  or  aboqt  the  9tb  day 
of  November,  1003,  the  said  Watt  was  Inca- 
pable of  taking  care  of  himself,  and  mentally 
incompetent  to  manage  his  property,  or  of 
knowing  or  realizing  the  consequence  of  his 
acts,  or  of  acting  intelligently  in  relation  to 
his  business  affairs  or  estate,  and  never  there- 
after'ratified,  confirmed,  or  In  any  manner 
approved  the  same. 

"(7)  That  subsequent  to  the  date  of  said 
agreement,  and  after  said  Rockwell  had  ac- 
quired the  said  ten  thousand  (10,000)  shares 
of  stock  thereunder,  he,  the  said  Rockwell, 
combined  bis  holdings  of  stock  with  those  of 
sundry  other  stockholders  in  said  mining 
company — particularly  with  the  shares  of 
stock  held  and  owned  by  one  Thomas  Bren- 
nan,  on  which  he  had  secured  an  option  and 
authority  to  vote  the  same,  and  the  stock  of 
one  Samuel  Allen — thereby  securing  the  con- 
trol or  ownership  of  a  majority  of  the  shares 
of  stock  In  said  Delia  Mountain  Mining  Com- 
pany, and  the  control  of  the  operations  and 
management  of  said  company." 

"(10)  That  after  said  defendant  Rockwell 
secured  control  of  said  mines  and  the  opera- 
tion thereof,  as  and  In  the  manner  hereinbe- 
fore stated,  he  secured  himself  to  be  appoint- 
ed manager  of  said  mines  at  a  salary  of  two 
hundred  and  fifty  ($250)  dollars  per  month, 
to  be  paid  by  said  Delia  Mountain  Mining 
Company,  and  procured  one  F.  B.  Cross,  an 
employe  of  said  Rockwell,  to  be  employed 
as  superintendent  at  a  salary  of  one  hundred 
and  fifty  ($150)  dollars  per  month,  to  be  paid 
by  said  company,  and  otherwise  to  largely 
Increase  and  multiply  the  cost  and  ex- 
pense of  operating  said  mines,  while  at  the 
same  time  not  taking  or  endeavoring  to  take 
sufficient  ore  from  the  said  mines  to  meet 
the  cost  of  operating  the  same,  and  to  pay 
the  increased  salaries  and  expenses  made 
necessary  by  the  employment  aforesaid,  and 
the  increased  expenditures  of  operation  un- 
der the  management  of  said  Rockwell,  where- 
by a  debt  was  created,  which  indebtedness 
was  sought  to  be  met  by  levying  of  assess- 
ments upon  the  capital  stock  of  said  Delia 
Mountain  Mining  Company  as  hereinafter 
stated. 

"(11)  That  heretofore,  to  wit,  on  or  about 
the  day  of  June,  1904,  the  said  de- 
fendant Rockwell,  being  In  control  of  said 
Delia  Mountain  Mining  Company,  and  of  a 
majority  of  thfe  stock  therein,  and  of  the  op- 
eration of  the  mines  of  said  company  herein- 
Ijcfore  referred  to,  caused  the  board  of  direct- 
ors of  said  company  to  levy  an  assessment, 
upon  said  capital  stock  (the  share  or  portion 


payable  out  of  the  estate  of  Watt,  said  in- 
competent person,  amounting  to  four  thou- 
sand nine  hundred  dollars  and  upward), 
which  assessment  was  paid  out  of  said  es- 
tate under  protest,  and  again,  on  or  about  the 
5th  day  of  November,  1904,  procured  another 
assessment  to  be  levied  upon  the  capital 
stock  of  said  company,  of  ten  cents  a  share, 
which  assessment  amounted  to  four  thousand 
nine  hundred  dollars  and  upward,  upon  the 
stock  in  said  company  belonging  to  the  es- 
tate of  said  Watt,  which  last-named  assess- 
ment has  not  yet  been  paid,  and  the  said 
Delia  Mountain  Mining  Company  and  the  of- 
ficers thereof.  Instigated  thereto  by  said  de- 
fendant Rockwell,  threatened  to  sell  four 
thousand  nine  hundred  fourteen  (4,914) 
shares  of  the  capital  stock  of  said  mining 
company  belonging  to  the  estate  of  said  Watt 
to  pay  the  said  last-mentioned  assessment, 
and,  unless  restrained  by  an  order  of  this 
court,  will  sell  the  same,  or  so  much  thereof 
as  may  be  necessary  to  produce  the  sum  of 
four  thousand  nine  bundi'ed  fourteen  dollars 
($4,914),  at  public  auction,  at  the  office  of 
said  company,  with  Rockwell  &  Co.,  Bankers, 
Hailey,  Idaho,  on  the  28tli  day  of  Deceml)er, 
1904,  at  2  o'clock  In  the  afternoon." 

The  only  counter  showing  made  by  the  de- 
fendants consists  of  the  affidavit  of  Rockwell, 
which  is  as  follows : 

"Ervin  E.  Rockwell,  being  first  duly  sworn, 
deposes  and  says  that  be  is  one  of  the  de- 
fendants in  the  above-entitled  action;  that 
during  the  months  of  June,  July,  and  August, 
1903,  he  negotiated  with  said  W.  H.  Watt 
for  the  sale  of  ail  said  Watt's  interest  in  the 
Delia  Mountain  Mining  Company,  and  subse- 
quently thereto,  to  wit,  on  the  18th  day  of 
September,  1903,  the  said  Watt  entered  into 
an  agreement  with  this  affiant  whereby  said 
Watt  agreed  to  sell  this  affiant  60.000  shares 
of  stock  in  the  said  Delia  Mountain  Mining 
Company,  which  said  stock  was  deposited  in 
escrow  in  the  Watt  Banking  Company,  Lim- 
ited, of  Hailey,  Idaho,  with  instructions  to 
deliver  the  same  to  said  Rockwell  or  his  as- 
signs upon  his  or  their  depositing  in  said 
bank  the  siun  of  $9,000  on  or  before  Novem- 
ber 11,  1903,  and  upon  his  executing  and  de- 
positing In  said  bank  his  five  promissory 
notes  in  favor  of  said  Watt,  for  $9,(KX)  each, 
payable  each  succeeding  six  months  there- 
after; that  It  was  understood  by  and  be^ 
tween  said  Watt  and  this  affiant  that  this  af- 
fiant was  to  try  to  sell  said  stock  to  parties 
In  the  East,  and  was  to  receive  a  commission 
of  ten  per  cent  on  all  stock  sold;  that  this 
affiant  in  the  month  of  June,  1903,  following' 
conversations  which  be  had  with  said  Watt 
for  the  sale  of  said  Watt's  interest  In  the 
Delia  Mountain  Mining  Company,  went  so 
far  as  to  have  the  mines  belonging  to  said 
company  examined  by  one  John  F.  Boyle,  a 
mining  expert,  on  behalf  of  prospective  pur- 
chasers ;  that  thereafter,  to  wit.  on  or  al)out 
the  5th  day  of  November,  1903,  said  Watt, 
Vivian  F,  Watt,  liis  wife,  now  guardian,  Pe- 
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ter  Weber,  guardian  ad  litem  In  the  above- 
entitled  suit,  and  their  attorneys,  McFadden 
&  Brodbead,  requested  him  to  change  the  es- 
crow holder  from  said  bank  to  one  George 
A.  McLeod,  and  to  secure  the  payment  of 
said  five  promissory  notes  by  depositing  with 
said  McLiCod  the  certificates  o(  stock  repre- 
senting said  stock,  all  of  which  this  afiSant 
agreed  to  and  did  do,  and  the  escrow  agree- 
ment mentioned  in  paragraph  5  of  plaintiff's 
complaint  is  the  one  made  according  to  the 
change  requested  as  aforesaid;  that,  pur- 
suant to  said  understanding  this  affiant  had 
with  said  Watt  as  aforesaid,  he  sold,  ^rlor  to 
said  5th  day  of  November,  1903,  the  10,000 
shares  of  stock,  which  were  to  be  delivered 
upon  the  first  payment  of  $9,000  as  aforesaid, 
to  one  W.  C.  Thorne,  and  on  said  5th  day  of 
November,  1903,  said  Thorne  paid  to  said  Mc- 
Leod the  $9,000  ^due  on  or  before  November 
11,  1903,  and  the  said  Watt,  his  said  wife, 
said  Weber,  and  their  said  attorneys,  then 
and  there  accepted  and  received  from  said 
McLeod  the  said  $9,000,  and  said  Thome  then 
and  there  became  the  owner  of  said  10,000 
shares  of  stock,  and  the  same  were  trans- 
ferred from  said  Watt  to  said  Thorne,  as' 
shown  by  the  books  of  said  company,  all  of 
which  said  Watt,  his  said  wife,  said  Weber, 
and  their  said  attorneys  well  knew ;  that 
this  affiant  at  the  commencement  of  this  ac- 
tion was,  and  now  is,  the  owner  and  holder 
of  5,280  shares  of  stock  in  said  company,  and 
it  is  Impossible  to  state  or  ascertain  what 
I)ortion  of  said  5,280  shares  was  Included  in 
said  10,000  shares  of  stock;  that  never  at 
any  time  did  the  holdings  of  this  affiant,  to- 
gether with  the  holdings  of  Thomas  Brennan 
and  Samuel  Allen,  in  said  company,  amount 
to  a  majority  of  the  capital  stock  of  said 
company ;  that  this  affiant  is  not  insolvent, 
and  has  other  Interests  and  property  in  this 
county  and  state,  and  is  able  to  respond  in 
damages/' 

After  tbeJiearing  of  this  matter  the  dis- 
trict judge  filed  a  written  opinion  setting 
forth  his  views  of  the  case  and  his  reasons 
for  granting  the  injunction,  and  from  that 
opinion  it  appears  that  the  court  was  more 
largely  Influenced  by  the  nature  and  charac- 
ter of  the  affidavit  filed  by  Rockwell  than  by 
the  allegations  of  the  complaint.  After  dis- 
cussing at  some  length  the  question  as  to 
whether  or  not,  under  the  authorities  in  this 
country,  the  deed  of  a  lunatic  or  insane  per- 
son is  absolutely  void,  or  voidable  only,  he 
concludes  that  it  Is  unnecessary  to  pass  upon 
that  phase  of  the  case  on  the  application  be- 
fore him,  and  thereupon  proceeds  to  what  he 
considers  the  vital  and  decisive  question  in 
the  case,  and  upon  that  point  we  quote  from 
,bis  opinion  as  follows: 

"But  the  defendant  Rockwell  files  an  affi- 
davit in  which  be  avers  tbat  he  purchased 
none  of  the  stock  from  Watt;  that  he  com- 
menced negotiating  for  all  of  Watt's  stock 
In  the  corporation,  amounting  to  about  sixty 
thousand  shares,  in  June,  1903,  and  contin- 


ued the  negotiations  until  September  of  that 
year,,  when  the  negotiation  was  concluded  by 
Watt's  placing  all  bis  shares  in  the  hands  of 
an  agent,  to  be  delivered  to  Rockwell  or  as- 
signs upon  the  making  of  a  payment  of  $9,000 

.  in  cash  on  or  before  November  11th  of  that 
year,  and  the  execution  and  delivery  to 
Watt's  agent  of  Rockwell's  five  promissory 
notes,  of  $9,(500  each,  payable  to  Watt  each 
succeeding  six  months  thereafter.  The  affi- 
davit proceeds:  "That  it  was  understood  by 
and  between  said  Watt  and  this  affiant  that 
this  affiant  was  to  try  to  sell  stock  to  par- 
ties In  the  East,  and  was  to  receive  a  com- 
mission of  ten  per  cent,  on  all  stock  sold.'  , 
In  confirmation  of  this  the  affidavit  states 
further  that,  'following  conversation  which 
he  had  with  said  Watt,  •  •  *  affiant 
went  so  far  as  to  have  the  mines  belonging 
to  said  company  examined  by  •  •  •  a 
mining  expert  on  behalf  of  prospective  pur- 
chasers.' The  affiant  proceeds :  "That  there- 
after, to  wit,  on  or  about  the  5th  day  of  No- 
vember»  1903  [the  date  of  the  transaction  be- 
ing stated  in  the  complaint  on  the  9th  of  No-, 
vember],  said  Watt  [and  others  appearing  to 
be  acting  in  his  interest]  requested  him  [affi- 
ant] to  change  the  escrow  holder  •  *  • 
to  one  George  A.  McLeod,  and  to  secure  the 
payment  of  the  said  five  notes  by  depositing 
the  stock  of  said  McLeod,  all  of  which  affiant 
agreed  to  do  and  did  do,  aild  the  escrow 
agreement  mentioned  in  paragraph  5  of  the 
complaint  is  the  one  made  according  to  the 
change  requested  as  aforesaid ;  that,  pur- 
suant to  said  understanding  this  affiant  had 
with  said  Watt  as  aforesaid,  he  sold,  prior  to 
said  5th  day  of  November,  1904,  the  ten  thou- 
sand shares  of  stock  which  were  to  be  deliv- 
ered upon  the  first  payment  of  $9,000  as 
aforesaid  to  one  W.  C.  Thorne,  and  on  the 
said  5th  day  of  November,  1903,  said  Thorne 
paid  to  said  McLeod  the  $9,000  due  on  or  be- 
fore November  11,  1903,  and  .said  Watt  (and 
the  others  mentioned)  then-  arid  there  accept- 
ed and  received  from'  said  McLeod  the  said 
$9,000,  and  said  Thorne  then  and  there  be- 
came the  owner  of  said  ten  thousand  shares,' 
etc.  The  affidavit  states  further  that  Rock- 
well was  at  the  commencement  of  this  suit, 
and  is  now,  the  owner  of  5,280  shares  of  the 
stock,  and  that  It  is  impossible  to  state  or 

,  ascertain  what  portion  of  said  5,280  shares 
was  Included  in  the  10,000  shares  sold  to 
Thome ;  that  never  at  any  time  did  the  hold- 
ings of  affiant,  together  with  the  holdings  of 
Brennan  and  Allen,  amount  to  a  majority  of 
the  capital  stock  of  the  corporation. 

"The  matter  set  up  affirmatively  in  this 
affidavit  is  new,  and  It  must  be  considered 
as  of  the  same  effect  upon  the  contention 
here  as  If  affirmatively  alleged  in  an  an- 
swer. The  meaning  of  It  Is  that  the  trans- 
action, as  originally  conceived  and  finally 
put  Into  formal  agreement,  was  not  a  sale 
of  the  shares  from  Watt  to  Rockwell  at  all. 
Taking  the  affidavit  as  true.  It  was  an  emfp 
ployment  of  Rockwell  by  Watt,  as  his  factor! 
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to  sell  the  Rtock  on  commission.  It  would 
appear  that  notwithstanding  the  giving  of 
the  pr(»nlssor7  notes,  which  would,  on  the 
face  of  the  transaction,  show  it  to  be  an 
absolute  sale — the  seller  taking  $9,000  in 
cash  and  $45,000  in  notes  in  payment  for 
the  stock — the  placing  of  the  notes  and  the 
stock  in  the  hands  of  a  middleman,  whom 
they  called  the  'escrow,'  was  merely  for 
convenience  of  the  factor  in  getting  posses- 
sion of  the  stock  for  delivery  to  his  buyer 
when  he  should  find  him,  and  making  a 
fixed  and  specific  place  where  ipayments 
would  be  made,  and  delivery  could  be  had. 
Just  what  was  to  be  done  with  the  Ave 
promissory  notes  in  case  of  default  in  pay- 
ment does  not  appear;  nor  does  it  appear 
why  they  were  executed  and  put  vp  with 
the  stock  at  all  (It  not  being  an  out  and  out 
sale  to  Rockwell),  unless  some  further  con- 
venience, not  disclosed  at  the  hearing.  It 
must  be  presumed,  of  course,  that,  if  the 
stock  was  not  taken  up  within  the  stipulated 
periods,  the  notes,  representing  no  value  or 
consideration,  would  probably  be  returned 
to  the  maker.  At  all  events,  they  would  not 
be  enforceable.  It  appears,  then,  that  Watt 
made  no  sale,  but  created  or  attempted  to 
create  two  agencies — one  in  Rockwell  to 
sell  stock  for  him,  under  which  he  acted, 
and  sold  the  shares  In  controversy  to  Thome; 
and  another  In  McLeod,  who  acted  and  ac- 
cepted payment  from,  and  delivered  the 
shares  to,  Thorne.  Thome  is  not  a  party  to 
this  action.  It  does  not  appear  how  much 
of  this  block  of  stock  is  still  in  his  hands, 
but  It  is  to  be  inferred  from  the  affidavit 
that  some  part  of  it  is  included  in  the  5,280 
shares  now  held  by  Rockwell,  though  the 
afHdavlt  discloses  that  it  cannot  be  ascer- 
tained how  much  Is  Included,  and  it  states 
no  fact  as  to  how  it  was  acquired  by  Rock- 
well from  which  the  court  could  ascertain 
it.  This  record  discloses  that  the  nilimber 
of  shares  of  the  corporation  is  100,000,  and 
that  Watt  owned  58,990.  This  would  leave 
but  41,000  outstanding  against  him.  The 
only  thing  presented  in  the  record  tending 
to  contravene  the  allegation  that  Rockwell 
used  the  10,000  shares  to  imite  or  combine 
with  other  stockholders,  and  thus  secured 
the  control  of  the  corporation,  is  the  state- 
ment in  the  affidavit  that  he  owns  only  5,280 
shares,  and  that  they,  with  the  holdings  of 
Brennau  and  Allen,  did  not  amount  to  a 
majority  of  all  the  shares.  It  Is  manifest, 
however,  that  at  least  9,000  shares  of  it 
were  essential  to  make  up  the  majority,  be- 
cause Watt  retained  48,990,  or  only  1,000 
shares  less  than  half  the  entire  amount  is- 
sued. It  is  impossible  that  the  control  could 
be  changed  in  any  other  way,  and  it  must 
be  considered  that,  whether  Rockwell  and 
Thorne  or  any  other  person  used  it  to  build 
up  a  majority,  it  was  this  particular  stock  in 
controversy,  or  at  least  nine-tenths  of  it, 
which  changed  the  control.  The  affirmative 
new  matter  in  the  affidavit  presents  a  very 


different  case  from  that  presented  In  the 
complaint,  as  far  as  the  ancillary  relief 
sought  against  the  Delia  Mountain  con>ora- 
tion  is  concerned.  Whatever  the  true  rule 
may  be  in  regard  to  the  character  of  deeds 
of  sale  of  persons  mentally  incompetent, 
there  is  no  conflict  of  authority  upon  the 
question  of  nullity  of  their  deeds  which  pur- 
port to  delegate  authority,  but  convey  no 
Interest.  The  power  of  attorney  of  a  lunatic 
is  void.  This  was  the  case  of  Dexter  t. 
Hall,  15  Wall.  9,  21  L.  Ed.  73,  above  refer- 
red to,  and,  in  the  consideration  of  that  case 
by  other  courts  discussing  the  character  of 
a  lunatic's  deed,  no  criticism  of  the  rule 
there  announced  is  ventured.  On  the  con- 
trary, wherever  that  case  has  been  discussed 
by  other  courts,  the  rule  has  been  affirmed, 
and  the  distinction  drawn." 

It  will  be  seen  from  the  opinion  of  the 
district  Jndge  that  he  regarded  the  contract 
set  up  by  Rockwell's  affidavit  as  one  merely 
constituting  Rockwell  the  agent  or  factor 
of  Watt  and  that  the  real  sale  of  the  stock 
did  not  iake  place  until  the  date  on  which 
the  10,000  shares  were  transferred,  which 
appears  to  have  been  on  or  about  the  5th 
day  of  November,  1903.  Rockwell's  affidavit 
in  this  respect  is  somewhat  ambiguous  and 
imcertain,  but  we  think  the  view  taken  of 
It  by  the  district  court  is  Justlfled  by  Its 
terms.  Appellant  lays  great  stress  upon  the 
fact  that  it  is  alleged  in  the  complaint  that 
the  transaction  took  place  on  or  about  the 
9th  day  of  November,  1903,  and  that  Watt's 
insanity  Is  alleged  on  that  date,  while  it  is 
shown  by  Rockwell's  affidavit  that  the  trans- 
action between  him  and  Watt  took  place 
prior  to  the  5th  day  of  November,  and  that 
consequently  there  is  no  sufficient  showing 
as  to  Watt's  Insanity,  and  therefore  no  facts 
to  Justify  the  action  of  the  court  It  should 
be  borne  in  mind  that  both  the  complaint 
of  the  plaintiCt  and  the  affidavit  of  Rockwell 
purport  to  set  forth  the  facts  with  reference 
to  one  and  the  same  transaction.  By  para- 
graph 6  of  plaintiff's  complaint  it  is  alleged 
"that  on  the  date  on  which  said  contract 
and  agreement  was  executed,  to  wit,  on  or 
about  the  9th  day  of  November,  1903,  the 
said  Watt  was  incapable  of  taking  care  of 
himself,  and  mentally  incompetent"  etc.  By 
this  allegation  the  date  of  Watt's  insanity  is 
fixed  as  existing  at  the  time  the  agreement 
was  entered  into,  uud  the  date  of  that  agree- 
ment is  alleged  to  have  been  "on  or  about 
the  9th  day  of  November."  The  date  of 
Watt's  lusajiity  and  his  want  of  capacity, 
although  meager  and  open  to  some  objec- 
tions, we  think  sufficiently  alleged  to  set 
in  action  the  discretion  of  a  chancellor,  and 
for  the  purposes  of  sustaining  a  temporary 
restraining  order. 

It  is  contended,  however,  by  the  appel- 
lants that  the  showing  is  not  sufficient  to 
Justify  the  order  against  the  Delia  Mountain 
Mining  Company,  restraining  its  officers 
from  selling  sufficient  of  Watt's  stock  to  pay 
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the  $4,914  assessment  It  appears  from  the 
allegations  of  the  complaint,  and  the  nature 
of  the  relief  It  seeks  to  obtain,  that  the  re- 
straining order  against  the  corporation  Is 
rather  an  incident  to  the  main  action  against 
Rockwell;  and,  of  course,  a  failure  to  sus- 
tain the  allegations  of  the  complaint  .against 
Rock-n'ell  would,  upon  a  final  hearing,  de- 
feat the  plaintiff's  right  to  any  relief  against 
the  corporation.  On  the  other  hand.  It  would 
appear  that.  If  the  plaintiff  can  establish  all 
of  the  allegations  of  the  complaint  as  to 
Rockwell,  then  he  would  be  in  the  position 
of  still  suffering  both  great  and  Irreparable 
injury  if  he  should  be  denied  this  incidental 
relief  against  the  corporation.  It  should  not 
be  overlooked  that  this  complaint  alleges 
that  Rockwell,  by  reason  of  this  deal,  secur- 
ed control  of  a  majority  of  the  stock  of  the 
corporation,  and  control  and  management  of 
the  corporation,  and  that  he  caused  and  pro- 
cured these  different  assessments  to  be  made. 
The  appellants  argue  at  length  and  quite 
exhaustively  their  various  grounds  of  de- 
murrer, and  point  out  with  considerable  rea- 
son and  force  some  specific  grounds  on  which 
a  demurrer  should  be  sustained  to  the  com- 
plaint But  these  specific  grounds  of,  de- 
murrer are  not  matters  that  we  are  called 
upon  to  consider  on  this  appeal.  The  dis- 
trict judge  at  chambers  had  no  authority  to 
hear  and  pass  upon  the  demurrer.  Price 
V.  Grice  (Idaho)  79  Pae.  387.  Of  course,  If 
the  complaint  had  entirely  failed  to  state  a 
cause  of 'action,  the  judge  would  not  have 
been  authorized  to  Issue  an  injunction  there- 
on. Tbcse  grounds  of  demurrer  will  be  con- 
sidered by  the  court  when  he  comes  to  set- 
tling the  Issues  In  the  case,  and.  upon  them 
we  express  no  opinion  here. 

This  court  has  uniformly  held  that  "a 
large  discretion  is  vested  in  the  trial  court  in 
the  granting  of  temporary  injunctions  to 
hold  the  property  In  statu  quo  pending  a  de- 
termination of  the  action,  and  its  exercise 
will  not  be  reversed  on  appeal  unless  a  clear 
abuse  Is  shown."  Shields  v.  Johnson  (Ida- 
ho) 79  Pac.  394;  Price  v.  Grlce  (Idaho)  79 
Pac.  387;  Gilpin  v.  Sierra  Nevada  Con.  Mln. 
Ck).,  2  Idaho  (Hash.)  709,  23  Pac.  547;  Staples 
V.  Rossi,  7  Idaho,  018,  65  Pac.  67;  Wilson  v. 
Eagleson  (Idaho)  71  Pac.  613;  Meyer  v.  First 
Nat  Bank  (Idaho)  77  Pac.  334. 

After  a  careful  examination  and  review  of 
the  entire  record,  we  are  not  prepared  to  say 
that  the  trial  Judge  has  abused  the  discre- 
tion vested  In  him,  and  we  must  therefore 
affirm  the  order.  Costs  awarded  to  respond- 
ent 

STOCKSIiAGER,  C.  J.,  concurs. 


(U  laaho,  270 

HANSEN  y.  HALEY  et  al. 

(Supreme  Court  of  Idaho.    July  14,  1905.) 

1.  Appeat,— Review— Verdict. 

Where  it  is  Rhown  that  a  material  and  sub- 
stantial conflict  in  the  evidence  occurs  on  the 


trial,  the  qaesti*n  of  preponderance  of  evidence 
does  not  enter  into  the  determination  of  the 
appeal  in  this  court.  The  jury  being  the  judxea 
of  the  evidence  and  the  weight  to  be  given  to 
it  the  verdict  and  the  judgment  therein  will  he 
sustained. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  §§  3935-3937.] 

2.  Trial— Instructions. 

Where  the  court  instructs  the  jury  on  all 
the  material  issues  involved,  as  presented  by 
the  pleadings  and  disclosed  by  the  evidence,  it 
is  not  error  to  refuse  a  request  of  either  plain- 
tiff or  defendant,  unless  it  is  shown  that  the 
instructions,  or  some  portions  of  them,  are  er- 
roneous. 

[Eld.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  {}  651-659.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Cassia  County; 
Lyttleton  Price,  Judge. 

Action  by  George  Hansen  against  Ora  Ha- 
ley and  B.  F.  Saunders  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Afflrmed. 

Henderson,  Pierce,  Crltchlow  &  Barrette, 
for  appellants.  Hawley,  Puckett  &  Hawley, 
K.  I.  Perkey,  and  J.  C.  Rogers,  for  respond- 
ent 

STOCKSLAGER.  C.  J.  The  plaintiff,  who 
is  respondent  here,  commenced  his  action  in 
the  district  court  of  Cassia  county,  alleging 
that  on  the  21st  day  of  December,  1903,  he 
was  the  owner,  in  possession  and  entitled  to 
the  possession,  of  the  followln;^  stock  cattle, 
of  the  value  of  $1,500,  to  wit  60  head,  in 
the  aggregate,  of  cows  and  heifers,  branded 
with  the  figure  "2"  on  the  left  hip,  situated 
on  Raft  river,  (^ssla  county,  Idaho;  that 
said  cattle  were  sold  and  delivered  to  plain- 
tiff on  or  about  the  14th  day  of  December, 
1903,  by  J.  M.  Pierce,  who  was  at  the  time  of 
such  sale  the  owner  and  in  possession  and 
entitled  to  the  possession  of  said  cattle;  that 
prior  to  the  time  of  said  sale  and  delivery 
said  J.  M.  Pierce,  for  the  purpose  of  secur- 
ing his  certain  promissory  note  made  to  the 
defendants  Haley  &  Saunders,  of  date  De- 
cember 9,  1902,  payable  on  or  before  Decem- 
ber 9,  1903,  for  the  sum  of  $12,368.70,  and 
bearing  interest  at  the  rate  of  8  per  cent, 
per  annum  from  maturity  until  paid,  made 
to  defendants  Haley  &  Saunders  his  certain 
chattel  mortgage,  of  eyen  date  with  said 
note,  upon  a  large  band  of  sheep,  to  wit  3,- 
474  head,  and  150  head  of  stock  cattle,  which 
said  stock  cattle  Included  the  60  head  herein 
first  described  as  the  cattle  sold  to  plaintiff 
by  said  J.  M.  Pierce;  that  on  July  10,  1903, 
said  J.  M.  Pierce  paid  on  said  promissory 
note  and  mortgage  the  sum  of  $1,000,  and 
afterward,  to  wit,  on  the  9th  day  of  October, 
1903,  said  J.  M.  Pierce  paid  the  whole  bal- 
ance on  said  note  and  mortgage,  except  the 
sum  of  $179,  by  the  sale  and  delivery  to  them 
of  said  band  of  mortgaged  sheep,  and  the 
agreed  application  of  the  proceeds  thereof 
to  the  payments  of  said  promissory  note  and 
mortgage  indebtedness,  and  that  afterward. 
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on  or  about  the  10th  day  of  December,  1903, 
at  Salt  Lake  City,,  said  J.  M.  Pierce  made 
due  tender  of  said  •sum  and  residue  of  said 
note  and  mortgage  indebtedness  to  defend- 
ants Haley  &  Saunders,  In  lawful  money, 
which  said  defendants  refused  to  accept; 
that  said  tender  discharged  said  defendants 
Haley  &  Saunders'  lien  of  said  mortgage  up- 
on the  CO  head  of  stock  cattle  hereinbefore 
described,  but,  notwithstanding  said  pay- 
ments and  said  tender,  defendants  Haley  & 
Saunders  failed  and  refused  to  surrender  to 
said  J.  M.  Pierce  said  note  and  mortgage,  or 
in  any  manner  to  cancel  the  same,  and,  aft- 
er said  payments  and  said  tender  aforesaid 
had  been  made,  proceeded  summarily  to  fore- 
close said  mortgage,  without  action  in  court 
or  judicial  proceeding  of  any  sort,  and  by 
and  with  the  aid  and  assistance  of  the  de- 
fendant A.  Loimsbury,  the  then  duly  elected, 
qualified,  and  acting  sheriff  of  Cassia  county, 
'said  Haley  &  Saunders,  together  with  the 
defendant  A.  Lounsbury,  sheriff  as  aforesaid, 
at  Raft  river.  Cassia  county,  did  on  or  about 
December  21,  1903,  and  while  plaintiff  was 
in  the  rightful  possession  of  said  cattle,  seize, 
take  over,  and  carry  away  each  and  all  of 
said  cattle;  that  on  the  2Cth  day  of  Decem- 
ber, 1903,  plaintiff  demanded  possession  and 
the  return  of  said  cattle  of  the  defendants, 
and  defendants  failed  and  refused  to  return 
the  same  or  any  part  thereof,  and  defend- 
ants converted  and  disposed  of  the  same  to 
their  own  use,  to  the  damage  of  plaintiff  in 
the  sum  of  $1,500.  Plaintiff  further  avers 
that  he  has  expended  and  Incurred  obliga- 
tions and  expended  for  attorney's  fee  and 
has  expended  time  and  money  of  the  value  of 
$300  in  pursuit  of  said  property,  which 
amount  he  claims  as  damages.  Prayer  fol- 
lows in  harmony  with  the  complaint. 

Defendants  Jointly  answered  the  com- 
plaint, denying  that  on  the  21st  day  of  De- 
cember, 1903,  or  at  any  time,  plaintiff  was 
the  owner  or  entitled  to  the  possession  of  the 
60  head  of  stock  cattle,  or  any  part  thereof, 
or  that  said  60  head  of  cattle  were  then  of 
the  value  of  $1,500,  or  any  other  or  greater 
value  than  $12  per  head,  or  a  total  of  $720. 
Deny  that  said  cattle  were  sold  or  delivered 
to  plaintiff  on  or  about  the  14th  day  of 
December,  1903,  by  said  J.  M.  Pierce,  and 
deny  that  said  J.  M.  Pierce  at  said  time  was 
the  owner  of,  or  entitled  to  the  possession  of, 
said  cattle.  Admit  the  execution  of  the  note 
and  mortgage  on  December  9,  1902,  as  alleg- 
ed in  the  complaint.  Admit  the  payment 
of  $1,000  by  said  J.  M.  Pierce  on  the  prom- 
issory note  and  mortgage.  Deny  that  on 
the  9th  day  of  October,  1908,  or  at  any  other 
time,  said  J.  M.  Pierce  paid  the  whole  bal- 
ance of  said  note  and  mortgage  to  defend- 
ants Haley  &  Saunders,  or  any  other  or  great- 
er sum  than  $7,608.76,  which  sum  was  paid 
upon  said  note  by  said  J.  M.  Pierce  to  Haley 
&  Saunders  on  the  13th  day  of  October,  1003. 
Deny  the  sum  of  $179  was  due  on  said  note 
on  the  10th  day  of  December,  1903.    Admit 


that  on  the  10th  day  of  December,  1903,  at 
Salt  Lake,  said  J.  M.  Pierce  made  a  tender  of 
$165,  and  no  more,  to  said  Haley  &  Saun- 
ders, and  that  Haley  &  Saunders  refused  to 
accept  the  same,  and  then  and  there  notified 
said  Pierce  that  there  was  a  large  amount 
due  upon  said  mortgage  and  note  greatly 
in  excess  of  said  sum  of  $165.  Deny  that 
said  tender  discharged  said  mortgage  of 
Haley  &  Saunders.  Admit  that  Haley  & 
Saunders  refused  to  surrender  to  said  Pierce 
the  note  and  mortgage.  Admit  that  defend- 
ants Haley  &  Saunders  foreclosed  the  mort- 
gage as  alleged,  and  that  defendant  A. 
Lounsbury  is  the.  sheriff  of  Cassia  county, 
as  alleged.  Admit  the  demand  for  the  re- 
turn of  the  cattle  as  alleged,  and  refusal  to 
return  them.  As  a  separate  defense,  defend- 
ants Haley  &  Saunders  aver  the  execution 
and  delivery  of  the  note  of  December  9, 
1902,  for  $12,386.70, ,  and  the  execution  and 
delivery  of  the  chattel  mortgage  of  even  date 
to  secure  the  note  on  the  band  of  sheeps  al- 
leged to  be  $3,375,  and  the  payment  by  said 
J.  M.  Pierce  to  Haley  &  St^unders  of  $1,000 
on  the  1st  day  of  July,  1903,  in  cash  on  said 
note;  that  on  the  14th  day  of  August,  1902, 
at  Salt  Lake,  Utah,  said  J.  M.  Pierce  made, 
executed,  and  delivered  to  defendants  Haley 
&  Saunders  his  promissory  note  for  $3,361.50, 
payable  12  months  after  date,  with  Interest 
at  the  rate  of  8  per  cent,  per  annum  until 
paid,  both  before  and  after  Judgment,  and 
that  there  was  paid  thereon  on  the  5th  day 
of  September,  1003,  by  said  J.  M.  Pierce,  the 
sum  of  $267;  that  on  or  about  the  9th  day  of 
October,  1903,  said  Haley  &  Saunders  pur- 
chased of  said  Pierce  all  of  the  sheep  describ- 
ed In  the  chattel  mortgage,  together  with  tlie 
Increase  thereof,  and  said  09  head  of  Cots- 
wold  rams,  and  all  the  property  described  in 
said  chattel  mortgage,  except  the  150  head  of 
stock  cattle  hereinbefore  referred  to  for  the 
agreed  price  of  $11,017;  that  said  property 
was  delivered  to  Hale;^  &  Saunders  by  said 
Pierce,  at  or  near  ilcCammon,  on  the  13th 
day  of  October,  1903,  and  that,  at  the  time 
of  the  purchase  of  said  property  and  deliv- 
ery thereof,  It  was  agreed  between  said  J. 
M.  Pierce  and  said  Haley  &  Saunders  that 
the  said  unsecured  note  should  be  paid  first 
out  of  said  $11,017,  and  that  then  and  there 
there  was  due  upon  said  unsecured  note  the 
amount  of  $3,408.24;  that  said  unsecured 
note  was  canceled  and  tendered  to  said  J.  M, 
Pierce,  and  that  It  was  further  agreed  that 
the  balance  of  the  purchase  price  of  said 
sheep,  to  wit,  $7,008.76,  should  be  indorsed 
upon  said  secured  note,  and  that  the  same 
was,  pursuant  to  said  agreement,  paid  and  in- 
dorsed on  the  note  on  the  13th  day  of  Octo- 
ber, 1003,  and  that  It  was  further  agreed 
between  said  Haley  &  Saunders  and  said  J. 
M.  Pierce  that  the  150  head  of  cattle  de- 
scribed In  said  mortgage,  and  mortgaged  to 
said  Haley  &  Saunders,  should  be,  togetlier 
with  the  increase  thereof,  held  as  security 
for  the  balance  unpaid  upon  said  note  of  De> 
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cember  9,  1902;  ih&t  the  balance  of  the  said 
secured  note  became  due  and  payable  to  said 
Haley  &  Saunders  on  the  9th  day  of  Decem- 
ber, 1903;  that  on  or  about  the  16th  day  of 
December,  1903,  said  J.  M.  Pierce  was  at- 
tempting to  dispose  of  said  150  head  of  cat- 
tle and  the  Increase  thereof,  and  said  Haley 
&  Saunders,  mortgagees,  deemed  themselves 
Insecure  for  the  balance  of  the  secured  note, 
and  that  thereafter,  on  said  16th  day  of  De- 
cember, 1903,  B.  F.  Saunders,  on  behalf  of 
the  firm  of  Haley  &  Staunders,  made  an 
atfidaTit,  as  required  by  law,  giving  the 
names  of  the  parties  thereto,  a  full  descrip- 
tion of  the  property,  the  amount  then  due 
upon  said  secured  note,  to  wit,  $3,629.92,  and 
a  copy  of  said  mortgage  was  attached  to  said 
affidavit  and  made  a  part  thereof;  that  said 
affidavit  was  on  the  19th  day  of  December, 
1903,  placed  in  the  hands  of  defendant  A. 
Liounsbury,  sheriff  of  Cassia  county,  together 
with  a  notice  signed  by  said  Haley  &  Saun- 
ders, requiring  the  sheriff  to  take  Into  his 
possession  said  150  head  of  cattle  and  the 
Increase  thereof,  and  to  sell  the  same  as  re- 
quired by  law  for  the  foreclosure  of  chattel 
mortgages;  that  said  affidavit  and  said  no- 
tice were  personally  served  upon  said  J.  M. 
rierce  in  Cassia  county  by  said  sheriff  on 
the  2l8t  day  of  December,  1903,  and  that 
said  sheriff  then  and  there  took  into  his 
possession  said  cattle  so  mortgaged,  and  that 
Attached  to  said  papers  served  by  said,  sher- 
iff upon  said  J.  M.  Pierce  was  a  notice  in 
writing,  signed  by  the  sheriff,  giving  a  de- 
scription of  the  property,  amount  claimed 
to  be  due,  and  the  time  and  place  of  sale, 
to  wit,  the  29th  day  of  December,  1903,  at 
2  o'clock  p.  m.  at  the  old  Sweetser  Banch,  at 
Uaft  river,  in  said  county;  that  notice  of 
such  sale  was  posted  in  the  precinct  where 
such  property  was  to  be  sold,  and  also  pub- 
lished in  the  Albion  Times,  as  required  by 
l&w;  that  pursuant  to  said  notice,  on  the 
29th  day  of  December,  1903,  at  the  time  and 
place  above  designated,  said  sheriff  offered 
for  sale  and  did  sell  said  property;  that,  aft- 
er applying  all  the  proceeds  of  the  sale  of 
said  property  by  the  sheriff  upon  said  secured 
note,  there  still  remains  due  and  unpaid 
thereon  an  amount  In  excess  of  $1,900. 

With  the  pleadings  thus  framed,  a  jury  tri- 
al was  had  at  the  March,  1904,  term  of  the 
district  court  of  Cassia  county,  and  the  fol- 
lowing verdict  was  returned:  "We,  the  Jury 
impaneled  In  the  above  cause,  find  for  the 
plaintiff,  and  assess  the  damages  at  $1,080." 
From  the  Judgment  and  an  order  overruling 
a  motion  for  a  new  trial,  the  appeal  is  tak- 
en. 

Counsel  for  appellants  assign  13  errors,  to 
wit:  "(1)  The  court  erred  in  admitting  in 
evidence  plaintiff's  Exhibit  O,  being  the  due- 
bill  dated  October  24,  1903,  for  $162,  signed 
by  J.  M.  Pierce,  and  In  overruling  the  de- 
fendants' objection  thereto.  (2)  The  court 
erred  in  overruling  the  defendants'  objection 
to  plaintiff's  Exhibit  D  being  the  dueblll  for 


$120,  dated  February  7,  1903,  signed  by  J. 
M.  Pierce,  and  in  admitting  said  dueblll  in 
evidence  against  the  objection  of  said  de- 
fendants. (3)  The  court  erred  in  striking 
out  from  the  record  and  the  testimony,  as  a 
part  of  the  cross-examination  of  witness  J. 
M.  Pierce,  the  letter  dated  December  11, 
1903,  addressed  to  'J.  M.  Pierce,  Esq.,'  sign- 
ed, 'Haley  &  Saunders,  by  B.  F.  Saundere,' 
and  marked  as  defendants'  Exhibit  1,  and 
overruling  the  objection  of  these  defendants 
to  the  motion  of  the  said  plaintiff  that  the 
same  be  stricken  out  from  the  testimony. 
(4)  The  court  erred  in  sustaining  plaintiff's 
objection  to  the  introduction  of  defendants' 
Exhibit  1,  and  In  excluding  said  Exhibit  1 
from  the  testimony  and  evidence  in  this 
case  as  offered  by  defendants  in  the  redi- 
rect examination  of  defendant  B.  F.  Saun- 
ders. (5)  The  court  erred  in  overruling  the 
objection  of  defendants  to  the  question  put 
by  plaintiff's  counsel  to  witness  J.  M.  Pierce, 
as  follows:  'Court:  Mr.  Pierce,  in  your 
dealings  or  negotiations  with  the  defend- 
ants Haley  &  Saunders,  has  there  been  any 
discussion  or  communication  between  you, 
In  writing,  regarding  the  sale  of  this  mort- 
gaged property,  at  any  time?  A.  Yes,  sir; 
there  has;  yes,  sir.  Court:  Now  you  may 
go  on.  Rogers:  What  was  that  communi- 
cation? Henderson:  I  object  to  that;  that 
It  is  incompetent,  as  being  an  oral  arrange- 
ment which  Is  sought  to  be  proven,  and  not 
being  In  writing' — and  in  overruling  the  ob- 
jection last  stated,  and  permitting  the  wit- 
ness to  make  answer  thereto.  (6)  The  court 
erred  in  denying  the  motion  to  strike  out 
the  testimony  of  witness  J.  M.  Pierce,  said 
motion  being  as  follows:  'Henderson:  Be- 
fore this  witness  goes  off  the  stand,  I  ask 
now  to  strike  out  the  testimony  he  gave 
here  in  relation  to  the  authority  to  sell,  up- 
on the  ground  that  it  is  shown  to  be  condi- 
tional authority,  and  that  there  is  no  pre- 
tense here  that  the  authority  so  given  was 
exercised  In  any  way,  if  It  was  such' — and 
in  allowing  said  testimony  so  given  to  re- 
main in  the  cause  as  evidence  to  be  consid- 
ered by  the  jury.  (7)  The  court  erred  In 
overruling  the  objection  made  by  defendants 
to  the  introduction  and  reading  in  evidence 
of  plaintiff's  Exhibit  K  as  a  part  of  the  tes- 
timony of  witness  J.  M.  Pierce — said  letter 
being  dated  August  17,  1903,  signed,  'B.  F. 
Saunders' — and  in  permitting  said  letter  to 
be  read  in  evidence  to  the  Jury  against  the 
objection  of  said  defendants.  (8)  The  court 
erred  In  refusing  to  charge  the  Jury  as  re- 
quested In  said  defendants'  request  No.  3, 
as  hereinbefore  set  out.  (9)  The  court  erred 
in  refusing  to  instruct  the  jury  as  requested 
by  defendants  in  their  request  No.  4,  as  here- 
inbefore set  out.  (10)  The  court  erred  in 
refusing  to  Instruct  the  jury  as  requested 
by  the  defendants  In  their  request  No.  6,  as 
hereinbefore  set  out.  (11)  The  court  erred 
in  refusing  to  instruct  the  Jury  as  requested 
by  the  defendants  in  their  request  No.  2,  as 
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hereinbefore  set  out  (12)  The  court  erred 
in  modifying  the  said  request  of  the  said 
defendants  No.  2,  as  hereinbefore  set  out, 
and  in  giving  the  said  request  No.  2  as  mod- 
iiied  by  the  said  court,  as  hereinbefore  set 
out  (13)  The  court  erred  in  charging  the 
Jury  as  follows:  'Incidental  to  this  is  the 
question  in  controvers.v,  as  to  whether  the 
purchase  price  of  the  sheep  sold  by  Pierce 
to  Haley  &  Saunders  was  to  be  applied  to 
the  unsecured  note  or  the  mortgage  debt 
There  Is  evidence  introduced-  here  tending 
to  support  both  sides  of  this  contention  by 
the  respective  parties,  and  from  their  evi- 
dence, and  from  it  alone,  you  must  decide 
this  point  in  controversy.  If  you  should  find 
that  Mr.  Pierce  had  paid  the  mortgage  debt 
by  sheep,  as  the  plaiutifT  contends,  then  he 
had  the  right  to  sell  the  cattle,  and  the 
plaintiff  was  the  owner,  and  has  the  right 
to  recover.' " 

It  would  seem  that  the  serious  questions 
arising  in  this  case  grew  out  of  a  proper  con- 
struction of  a  certain  contract  entered  into 
between  J.  M.  Pierce  and  Haley  &  Saunders 
on  the  9th  day  of  October,  1903,  as  follows: 
"This  agreement  made  this  the  9th  day  of 
October,  1903,  by  and  between  J.  M.  Pierce 
of  Cassia  County,  Idaho,  and  Haley  &  Saim- 
ders  of  Salt  Lake  City,  Utah,  is  as  follows : 
Said  J.  M.  Pierce  has  bargained  and  sold  and 
agrees  to  deliver  to  said  Haley  &  Saunders 
all  of  the  ewes  he  has  branded — 1,  being  now 
tn  Rattle  Snake,  Idaho,  except  there  are  to . 
be  no  cripples,  poisoned,  diseased,  lame  or 
big  bag  ewes,  the  price  of  400  of  said  ewes  is 
$1.50  per  head,  the  balance  two  and  ts/j,, 
dollars  per  head ;  also  about  1,700  Iambs  be- 
longing to  said  ewes,  branded — 1 ;  also  now 
in  Rattle  Snake,  Idaho;  to  be  no  cripple, 
sick,  poisoned,  diseased  or  bummer  lambs,  the 
price  of  said  lambs  is  $1.50  per  head,  said 
sheep  are  to  be  delivered  in  Rattle  Snake,  to 
said  Haley  &'  Saunders  within  five  days  from 
this  date,  the  proceeds  of  said  sheep  are  to 
be  applied  on  paper  now  held  by  Haley  & 
Saunders,  also  about  90  head  of  rams  brand- 
ed    at  seven  dollars  per  head,  also  to 

be  applied  as  the  aforesaid  sheep,  the  bal- 
ance on  said  paper  Is  secured  by  a  chattel 
mortgage  on  150  head  of  cattle  branded  2  on 
left  hip,  said  mortgage  being  due  December 
9,  1903,  and  which  Is  hereby  extended  to 
April,  1905,  the  above  sheep  are  the  sheep 
purchased  from  Haley  &  Saunders  in  Decem- 
ber, 1902,  and  their  increase  and  on  which 
they  hold  a  mortgage  dated  December  9th, 
1902,  this  agreement  is  executed  in  dupli- 
cate, each  party  holding  a  copy."  This  con- 
tract was  introduced  in  evidence  by  the 
plaintiff  without  objection  from  defendants, 
and  much  oral  evidence  is  given  on  both  sides 
of  this  controversy  by  the  parties  who  were 
present  at  the  time  of  the  execution  and  de- 
livery of  the  contract  which  was  in  dupli- 
cate. .  As  we  read  the  record  in  this  case,  the 
question  of  the  right  of  recovery  In  the  plain- 
tiff is  largely  dependent  upon  the  construc- 


tion to  be  given  this  contract  If  the  Jury- 
can  be  Justified  in  the  construction  given  it 
the  Judgment  should  be  aifirmed;  otherwise 
it  should  be  reversed.  B.  F.  Saunders  and 
Frank  Pierce  swear  positively  that  on  the 
evening  of  October  8,  1903,  they,  with  J.  M. 
Pierce,  met  at  the  hotel  at  MoCammon  and 
discussed  the  business  relations  between  Ha- 
ley &  Saunders  and  J.  M.  Pierce,  and  that  It 
was  then  agreed  that  Haley  4  Saunders 
should  purchase  the  mortgaged  sheep,  with 
their  Increase,  and  first  apply  the  proceeds 
to  the  payment  of   the   unsecured  note   of 

$ ;    that  the  only  unsettled   question 

after  the  interview  that  evening  was  the 
price  to  be  paid  for  some  of  the  sheep ;  that 
Saunders  and  J.  M.  Pierce  were  to  go  to  see 
the  sheep  the  nest  day  (October  9th),  and 
agree  upon  the  price,  which  Saunders  says 
was  done,  and  the  written  contract  the  night 
of  October  9th  was  the  result  of  their  agree- 
ment. It  is  shown  that  Frank  Pierce  return- 
ed to  his  home  the  night  of  October  8th.  J. 
M.  Pierce  does  not  contradict  Frank  Pierce 
and  Saunders  as  to  the  conference  at  the  ho- 
tel at  McCammon  the  evening  of  October  8th, 
nor  is  there  any  dispute  as  to  the  fact  that 
J.  M.  Pierce  and  Saunders  were  to  see  the 
sheep  before  the  price  of  certain  of  the  sheep 
should  be  settled.  J.  M.  Pierce  does,  how- 
ever, flatly  and  positively  contradict  the  evi- 
dence of  Frank  Pierce  and  B.  F.  Saunders  as 
to  the  nature  of  the  conversation  and  the  con- 
clusion reached  on  the  night  of  October  8tb 
relative  to  the  manner  the  proceeds  of  the 
sale  of  the  sheep  should  be  applied ;  that  is. 
whether,  first  to  the  payment  of  the  unse- 
cured note,  or'entlrely  to  the  payment  of  the 
secured  note.  Mr.  Saunders  testifies:  "We 
commenced  negotiating  with  Pierce  on  the 
evening  of  the  8th  about  the  sale  of  the  sheep 
to  me  or  the  firm,  and  we  agreed  on  the 
terms  of  how  the  sheep  were — the  proceeds 
of  them — were  to  be  applied,  on  that  evening, 
and  everything  was  agreed  on,  except  looking 
at  the  sheep ;  the  price  of  part  of  the  ewes. 
I  went  out  with  him  the  next  day,  and  we 
agreed  on  the  price  of  the  ewes  and  the 
sheep.  It  was  agreed  between  us  as  to  how 
the  proceeds  of  the  sheep  should  be  applied. 
I  had  those  two  notes  at  McCammon,  when 
I  went  up  there,  and  I  showed  them  to  Mr. 
Pierce,  and  we  talked  the  nbtes  over."  In. 
answer  to  a  direct  question  he  says:  "It 
was  agreed  between  J.  M.  Pierce  and  myself 
that  the  unsecured  note  should  be  paid  first 
on  the  night  of  October  8th,  and  that  Is  when 
we  made  the  agreement,  and  the  balance  of 
the  proceeds  of  the  sheep  was  to  be  applied 
on  the  secured  note."  Mr.  Frank  Pierce, 
after  relating  a  conversation  at  McCTammon 
the  evening  of  October  8th  between  himself 
and  B.  F.  Saunders,  testifies:  "The  agree- 
ment was  that  Mr.  Pierce  would  tnrn  over 
the  sheep  to  Mr.  Saunders;  that  the  pro- 
ceeds should  be  applied  first  to  pay  the  imse- 
cured  note,  and  the  balance  to  be  paid  on  the 
secured  note;    and  that  Haley  &  Saunders 
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would  give  Pierce  time  to  pay  the  balance  on 
the  mortgage  note  and  debt."  J.  M.  Pierce 
testifies  that  he  had  a  conversation  with  Mr. 
Frank  Pierce  and  Mr.  Saunders  at  McCam- 
uion  on  the  evening  of  the  8tb,  as  related  by 
each  of  them,  and  says :  "After  dinner,  prob- 
ably 8  o'clock,  we  went  up  to  the  room.  Mr. 
Pierce  said  they  had  become  alarmed  In  re- 
gard to  the  way  the  sheep  were  being  han- 
dled, and  that  they  had  come  up  to  see  about 
it,  and  asked  me  if  I  would  turn  over  the 
mortgaged  property  (the  cattle  and  the  sheep) 
on  it  (the  mortgage  note  and  the  unsecured 
note),  and  I  told  them  I  would  not.  The 
mortgaged  property  I  meant.  Q.  I  under- 
stand, the  cattle  as  well  as  the  sheep?  A. 
The  cattle  and  the  sheep — the  band  of  cattle 
and  the  sheep.  Q.  Did  your  conversation  re- 
late to  any  particular  price  for  those  sheep 
at  that  time,  on  the  8th?  A.  We  talked  dif- 
ferent prices,  and  I  told  them,  if  they  came 
to  take  them,  I  had  nothing  to  say  about 
the  price.  They  could  take  them,  I  suppose. 
I  could  not  set  a  price.  If  they  came  to  take 
them,  they  could  set  the  price.  Q.  Did  they 
talk  about  taking  in  that  conversation?  A. 
They  talked  as  though  they  wanted  to  fix  It 
up;  they  had  become*  alarmed;  they  were 
not  being  properly  attended  to.  Q.  Was  any 
agreement  reached  there  on  the  8th?  A. 
No  final  agreement."  Then  witness  relates 
the  conversation  of  himself  and  Mr.  Saun- 
ders, going  to  look  at  the  sheep  on  the  9th, 
and  their  return  to  the  hotel  that  evening. 
Says  they  talked  many  ways  and  many 
prices  during  the  day,  but  did  not  finally 
agree  until  after  they  got  down  at  McCam- 
mon,  the  evening  of  the  9th,  and  that  the 
written  contract,  plaintiffs  Exhibit  F,  was 
the  result  of  such  agreement  Again,  speak- 
ing of  whot  led  up  to  the  written  contract, 
Mr.  Pierce  said  on  cross-examination  with 
reference  to  the  conversation  with  Frank 
Pierce  and  Mr.  Saunders :  "Q.  Did  you  have 
a  talk  with  them  there?  Did  you  talk  to- 
gether about  what  they  had  come  up  there 
for?  A.  Yes ;  we  had  a  talk  what  they  came 
up  for.  Q.  Didn't  Mr.  Pierce  at  that  time,  in 
the  presence  of  Mr.  Saunders,  say  that  they 
would  get  the  unsecured  note  secured?  A.  I 
don't  remember  that  he  did  say  that  he  want- 
ed to  get  It  secured.  Q.  Was  there  anything 
said  between  you  and  defendant  on  that  day 
about  turning  over  the  property  in  payment 
of  the  unsecured  note,  and  the  balance  ap- 
plied on  the  mortgage  note?  A.  Yes ;  they 
asked  me  If  I  would  turn  over  the  mort- 
gaged property — cattle  and  sheep — and  pay 
both  notes;  If  I  would  pay  the  two  notes, 
and  turn  over  the  mortgaged  property.  Q. 
That  you  said  you  would  not  do?  A.  That 
is  what  I  said ;  yes,  sir."  Further,  on  cross- 
examination,  Mr.  Pierce  testified  that  on  the 
evening  of  the  8th  there  was  talk  about  the 
application  of  the  proceeds  of  the  sale  of  the 
sheep,  but  no  agreement  reached.  This  much 
we  have  quoted  from  the  evidence  to  show 
there  was  a  succession  of  contradictions.    It 


is  shown  by  the  record  that  Frank  Pierce  and 
B.  F.  Saunders  testify  positively  that  an 
agreement  was  reached  at  McCammon  on  the 
night  of  the  8th  of  October  as  to  the  disposi- 
tion of  the  proceeds  of  the  sale  of  the  sheep ; 
the  remaining  question  being  only  the  prices 
to  be  paid  for  the  various  grades  of  sheep, 
which*  were  thereafter  to  be  agreed  upon  by 
Mr.  Saunders  and  J.  M.  Pierce  after  they  had 
an  opportunity  to  inspect  them  the  next  day. 
Mr.  J.  M.  Pierce  corroborates  them  in  so  far 
as  they  say  the  subject  was  discussed  on  the 
night  of  the  8th  of  October  at  McCammon, 
and  that  it  was  insisted  that  he  should  let 
the  proceeds  of  the  sale  of  the  sheep  first  ap- 
ply to  the  payment  of  the  unsecured  note, 
and  is  just  as  emphatic  in  his  denial  of  any 
agreement  to  that  effect  that  night  or  any 
other  time  as  are  Frank  Pierce  and  Mr. 
Saimders  to  the  contrary.  It  is  shown  that 
Mr.  Frank  Pierce  left  McCammon  on  the 
night  of  October  8th  for  his  home,  in  Salt 
Lake,  or,  at  least,  after  a  long  conference  be- 
tween himself,  J.  M.  Pierce,  and  Mr.  Saim- 
ders, retired  to  his  room ;  that  no  agreement 
was  reduced  to  writing  that  night ;  that  the 
written  agreement  was  prepared  by  Mr. 
Saunders,  and  signed  by  himself,  for  his  firm, 
and  by  J.  M.  Pierce,  after  their  return  from 
a  visit  to  the  locality  of  the  sheep  on  the 
9th.  Mr.  Frank  Pierce  knows  nothing  of  the 
relations  between  Saunders  and  J.  M.  Pierce 
after  a  late  hour  on  the  night  of  the  8th.  It 
Is  also  shown  by  the  evidence  of  Mr.  Sttun- 
ders,  as  well  as  that  of  Mr.  J.  M.  Pierce,  that 
on  the  9th  they  discovered  the  various  phases 
and  conditions  of  their  business  relations, 
and  the  prices  to  be  paid  for  the  different 
grades  of  sheep  to  be  received  by  Haley  & 
Saunders,  and  finally  agreed  upon  a  settle- 
ment; at  least,  a  writing  was  prepared  and 
signed  by  both -of  them. 

Many  other  questions  were  before  the 
court  and  jury  on  the  trial.  Mr.  J.  M. 
Werce  testified  that  he  was  financially  em- 
barrassed; that  he  owed  others  who  were 
residents  of  Cassia  county,  and  was  very 
desirous  of  having  an  extension  of  time  for 
the  payment  of  bis  obligations  to  Haley  & 
Saunders.  He  also  testified  that  he  had 
learned  that  his  band  of  lambs,  upon  which 
Haley  &  Saunders  had  the  mortgage,  was 
400  short  of  the  count  at  shearing  time;  that 
he  feared  the  same  ratio  might  exist  with 
the  other  sheep,  and,  if  so,  after  applying 
the  money  derived  from  the  sale  of  the 
sheep,  he  would  still  be  in  debt  on  the  mort- 
gage $1,200  or  more.  All  these  facts  were 
before  the  Jury,  and  In  addition  thereto  it 
was  called  upon  to  interpret  the  written  con- 
tract which  was  the  final  determination  of 
the  conference  between  Haley  &  Saunders, 
Frank  Pierce,  and  J.  M.  Pierce,  and  by  their 
verdict  they  said  the  plaintiff  should  recov- 
er for  the  value  of  the  cattle.  A  motion  for 
a  new  trial  failed  to  convince  the  learned 
trial  judge  that  an  injustice  had  been  done 
the  defendants.    This  court  has  so  frequent- 
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ly  announced  the  rale  that  •where  there  was 
a  substantial  conflict  In  the  evidence,  and 
the  trial  cotirt  refused  to  grant  a  new  trial. 
It  would  not  disturb  such  finding,  that  we 
deem  it  unnecessary  to  refer  to  the  numer- 
ous decisions  so  holding.  In  this  case,  as 
well  as  in  all  cases  of  this  character,  that 
the  court  wherein  the  trial  Is  had,  together 
with  the  jurors,  have  so  many  opportunities 
to  gather  facts  in  the  trial  that  cannot  be 
presented  to  this  court  In  the  record,  and 
which  may  liave  an  important  bearing  on 
the  questions  at  Issue,  and  be  legal  and  com- 
petent evidence,  circumstances  or  conditions 
surrounding  the  trial  of  the  case,  and  en- 
tirely proper  for  the  jury  to  consider.  Is  one 
of  the  reasons,  and  perhaps*  the  most  Im- 
portant one,  for  the  rule  above  announced. 

Counsel  for  api)ollants  at  the  close  of  the 
trial  submitted  to  the  court  seven  requests 
to  charge  the  jury.  The  court  gave  the  first, 
modified  and  gave  the  second,  refused  to 
give  the  third,  fourth,  and  sixth,  and  gave 
the  seventh.  The  thli-d  request  Is  as  fol- 
lows: "There  is  no  evidence  in  this  case  of 
kny  sale  of  any  part  of  the  cattle  In  con- 
troversy under  and  In  compliance  with  any 
authority  given  with  the  mortgage."  The 
fourth  Is:  "There  is  no  evidence  In  this 
case  justifying  a  verdict  In  fav^or  of  the 
plaintiff,  and  your  verdict  should  therefore 
be  for  the  defendants — no  cause  of  action." 
The  sixth  Is:  "There  Is  no  testimony  In  this 
case  tending  to  show  tiiat  there  was  any 
other  permission  given  by  Haley  &  Saunders 
to  sell  any  of  the  property  covered  by  the 
mortgage,  except  on  condition  that  the  pur- 
chase price  thereof  should  be  paid  upon  the 
mortgage,  and  there  is  no  testimony  in  the 
case  tending  to  show  that  this  condition  was 
complied  with,  and  therefore  you  cannot  find 
In  the  evidence  that  any  sale  was  made  by 
the  consent  of  the  mortgagees."  Request 
No.  2  is  as  follows:  "In  this  case  the  chat- 
tel mortgage  introduced  in  evidence,  and 
given  by  J.  M.  Pierce  to  Haley  &  Saunders 
on  or  about  the  12th  day  of  December,  1902, 
was  duly  filed  for  record  In  the  recorder's 
office  of  this.  Cassia  county,  Idaho,  accord- 
ing to  law.  The  filing  of  said  mortgage  gave 
notice  to  plaintiCC  and  all  the  world  of  the 
existence  of  said  mortgage.  It  was  the 
plaintiCF's  duty  to  inquire  of  the  mortgagees, 
Haley  &  Saunders,  whether  or  not  the  same 
had  been  paid;  and  if  he  failed  to  make  In- 
quiry of  them,  and  the  same  had  not  been 
paid,  he  is  guilty  of  negligence,  and  is  not 
entitled  to  recover  In  this  action  if  any  part 
of  the  mortgage  is  unpaid."  Bequest  No.  2, 
as  modified  and  given  by  the  court,  is  as  fol- 
lows: "In  this  case  the  chattel  mortgage 
introduced  in  evidence,  and  given  by  James 
M.  Pierce  to  Haley  &  Saunders  on  or  about 
the  12th  day  of  December,  190?,  was  duly 
filed  for  record  in  the  recorder's  office  of 
this.  Cassia  county,  Idaho,  according  to  law. 
The  filing  of  said  mortgage  gave  notice  to 
plaintiff  and  to  all  the  world  of  the  existence 


of  said  mortgage.  It  was  the  plaintUTs  duty 
to  Inquire  from  some  proper  source  of  In- 
formation whether  or  not  the  same  had  l>eeti 
paid,  and  i£  he  failed  to  make  such  inquiry, 
and  the  same  had  not  been  paid,  he  bought 
at  his  peril,  and  got  no  title  by  such  pur- 
chase thereof,  and  he  cannot,  in  this  case, 
recover."  We  think,  under  the  evidence  in 
this  case,  the  court  was  entirely  justified  in 
Its  refusal  to  give  the  third,  fourth,  and 
sixth  instructions,  as  evidence  had  been  in- 
troduced on  the  trial  bearing  on  these  ques- 
tions. Neither  do  we  see  any  objection  to 
the  modification  of  instruction  No.  2.  The 
firm  of  Haley  &  Saunders,  the  mortgagees, 
was  not  the  only  source  of  Information  as 
to  whether  or  not  this  mortgage  had  been 
paid,  and  the  court  properly  says  that  ibA 
plaintiff  should  obtain  his  information  from 
some  proper  source. 

The  court,  on  Its  own  motion,  gave  the 
following  instruction:  "Incidental  to  this  ia 
the  question  In  controversy,  as  to  whether  the 
purchase  price  of  the  sheep  sold  by  Pierce  to 
Haley  &  Saunders  was  to  be  applied  to  the 
unsecured  note  or  the  mortgage  debt  There 
Is  evidence  introduced  here  tending  to  sup- 
port both  sides  of  this  contention  by  the 
respective  parties,  and  from  their  evidence, 
and  from  it  alone,  yon  must  decide  this 
point  in  controversy.  If  you  should  find 
that  Mr.  Pierce  had  paid  'the  mortgage  debt 
by  sheep,  as  the  plaintiff  contends,  then  he 
had  the  right  to  sell  the  cattle,  and  the  plain- 
tiff was  the  owner,  and  has  the  right  to  re- 
cover." Counsel  for  appellants  insist  that: 
"This  Instruiftion  entirely  disregards  every 
other  question  in  the  case,  except  as  to  what 
the  oral  agreement  was  between  J.  M.  Pierce 
and  Haley  &  Saunders  on  the  9tb  day  of 
October,  1903.  It  puts  aside  enthreiy  the 
written  contract.  Not  only  this,  but  in  ex- 
press terms  it  excludes  the  contract,  and  in 
it  he  tells  the  jury  that  evidence  has  been 
given  by  the  parties  to  the  contract  of  Octo- 
ber 9th  as  to  the  application  of  the  proceeds 
of  the  sheep,  and  that  'from  their  evidence, 
and  from  It  alone,  you  must  decide  this 
point  in  controversy.'  It  was  a  plain  and 
direct  statement  to  thejm-y  that  nothing 
else  should  be  considered  In  determining 
that  question,  except  the  oral  testimony  giv- 
en upon  the  stand  in  relation  to  it  It  ex- 
cludes the  surrounding  circumstances.  It 
excludes  whatever  evidence  there  might 
have  been  in  the  language  of  the  contract 
itself  as  bearing  upon  that  subject."  If  this 
instruction  stood  alone,  there  might  be  con- 
siderable force  In  the  position  of  the  appel- 
lants, but  we  find  the  court  also  gave  the 
following  instruction:  "In  examining  this 
case,  you  must  do  so  from  all  the  facts  and 
circumstances  in  evidence  before  you.  You 
should  not  be  Influenced  by  any  statement  of 
the  counsel  not  supported  by  the  evidence, 
nor  by  any  other  matter  or  thing  not  pre- 
sented for  your  consideration  under  the  di- 
rection of  the  court  You  are  the  exclusive 
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Judges  of  the  evidence  and  qf  the  credibility 
of  the  witnesses.  The  plaintiff  cannot  re- 
cover, except  upon  a  fair  preponderance  of 
'the  evidence.  Where  two  witnesses  testify 
directly  opposite  to  each  other  on  a  material 
point,  and  are  the  only  ones  who  testify  di- 
rectly to  the  same  point,  you  are  not  bound 
to  consider  the  evidence  evenly  balanced,  or 
the  point  not  proven.  You  may  regard  all 
the  surroundings  of  facts  and  circumstances 
proven  on  the  trial,  and  give  credence  to  one 
witness  over  the  other,  if  you  think  such 
facts  and  circumstances  warrant  It." 

The  court  gave  defendants'  request  No.  1 
as  follows:  "If  you  find  from  the  evidence 
that  It  was  agreed  between  J.  M.  Pierce  and 
the  defendants  Haley  &  Saunders  that  the 
proceeds  of  the  sale  were  to  be  applied  first 
to  satisfy  the  unsecured  note,  and  the  bal- 
ance upon  the  secured  note,  then  you  must 
find  for  the  defendants." 

Taking  the  Instructions  as  a  whole,  we 
think  they  very  fairly  state  the  law  of  the 
case.  Some  other  errors  are  assigned,  but 
we  do  not  think  them  material  to  the  deter- 
mination of  the  Issues  Involved  In  this  case. 

After  a  careful  consideration  of  the  en- 
tire record,  and  of  all  the  proceedings  dis- 
closed by  fhe  transcript,  we  think  the  Judg- 
ment should  be  sustained,  and  It  Is  so  or- 
dered, with  costs  to  respondent. 

AILSHIE  and  SULLIVAN,  JJ.,  concur  In 
the  affirmance  of  the  Judgment 


(46  Or.  625) 
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(Supreme  Court  of  Oregon.    Aug.  7,  1905.) 

1.  Indictment— Specifioation  of  Accused — 

SU^lCIENCY. 

Under  B.  &  C.  Comp.  §  1300,  requiring  an 
indictment  to  be  direct  and  certain  as  regards 
the  party,  crime,  and  circumstances  of  the 
crime  charged,  and  section  1314,  declaring  an 
indictment  sufficient  if  it  can  be  understood 
therefrom  that  defendant  is  named,  and  that 
the  act  charged  is  clearly  set  forth,  an  indict- 
ment or  information  must  be  positive  in  respect 
to  the  charge  that  accused  committed  the  of- 
fense; but  it  is  not  necessary  that  bis  name 
should  be  constantly  repeated,  and,  if  it  is  once 
Htated  in  full,  It  may  afterwards  be  abbreviated, 
with  reference  to  the  prior  statement  thereof, 
by  the  use  of  the  word    said"  or  "aforesaid." 

[Ed.  Note. — B'or  cases  in  point,  see  vol.  27, 
Gent.  Dig.  Indictment  and  Information,  §  216.] 

2.  Same— Resobt  to  Inference. 

While,  under  B.  &  O.  Comp.  §  1316,  an 
indictment  need  not  state  presumptions  of  law, 
yet  inferences,  however  reasonable,  are  not  per- 
missible to  interpret  the  language  of  a  formal 
charge  where  certainty  is  demanded  by  statute. 
[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  §  184.] 

3.  Same— Specification  of  Accused. 

Under  B.  &  C.  Comp.  I  1310.  requiring  an 
indictment  to  be  direct  and  certain, as  regards 
the  party,  the  crime,  and  the  circumstances  of 
the  crime  charged,  and  declaring  an  indictment 
sufficient  if  It  can  he  understood  therefrom  that 
defendant  is  named,  and  that  the  act  or  omis- 
sion charged  is  clearly  set  forth,  an  indictment 
charging  defendants  (naming  them)  with  having 


unlawfully  taken'  from  the  person  of  D.  certain 
coins,  and  further  charging  "that  the  said  mon- 
ey was  then  and  there  unlawfully  and  feloni- 
ously taken  from  the  person  of  said  D.  against 
his  will  and  by  violence,"  etc.,  is  bad,  in  failing 
to  specify  the  party  charged  with  using  the 
violence. 

4.  RoBBEBY— Indictment— Name  of  Owner- 
Necessity  OF  Alleging. 

Under  B.  &  C.  Comp.  §  1305,  declaring 
the  manner  of  stating  the  act  constituting  the 
crime,  as  set  forth  in  the  appendix  to  the  Code, 
sufficient,  where  the  form  there  given  is  ap- 
plicable, and  form  No.  9,  found  on  pa^e  750  of 
volume  1  of  the  compilation,  prescribing  the 
form  for  robbery  as  "feloniously  took  a  gold 
watch  (or  as  the  case  may  be)  from  the  person 
of  0.  D.,  and  against  his  will,  by  violence  to 
his  person,"  an .  indictment  for  robbery  need 
not  state  the  name  of  the  owner  of  the  prop- 
erty alleged  to  have  been  taken. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Robbery,  {  21.] 

Appeal  from  Circuit  Court  Lane  County; 
Lawrence  T.  Harris,  Judge. 

Jesse  Eddy,  Jointly  indicted  with  James 
Winkle,  was  convicted  of  robbery,  and  ap- 
peals.   Reversed. 

George  A.  Pipes,  for  appellant  A.  M. 
Crawford,  Atty.  Gen.,  and  John  M.  Williams, 
Dep.  Dlst  Atty.,  for  the  State. 

MOORE,  J.  The  defendant  Jesse  Eddy 
was  Jointly  tried  and  convicted  with  James 
Winkle  of  the  crime  of  robbery,  upon  an  in- 
dictment, the  charging  part  of  which  is  as 
follows:  "They,  the  said  Jesse  Eddy  and 
James  Winkle,  on  the  24th  day  of  February, 
A.  D.  1905,  in  the  County  of  Lane  and  the 
State  of  Oregon  then  and  there  being  and 
then  and  there  acting  together,  did  then  and 
there  unlawfully  aud  feloniously  take  from 
the  person  of  William  Dompire  one  ten-dol- 
lar gold  coin,  two  one-dollar  sliver  coins  and 
four  one-half-dollar  silver  coins,  all  of  the 
said  coins  being  then  and  there  lawful  mon- 
ey of  the  United  States  of  America,  and  of 
the  coinage  of  said  nation.  That  the  said 
money  was  then  and  there  unlawfully  and 
feloniously  taken  from  the  person  of  the  said 
William  Dompire,  against  bis  will  and  by 
violence  to  his  person  and  by  putting  him  In 
fear  of  force  and  violence  to  his  person,  con- 
trary," etc.  Eddy  separately  appeals  from 
the  Judgment  rendered  against  him,  his 
counsel  contending  that  an  error  was  com- 
mitted by  the  trial  court  in  overruling  a 
demurrer  Interposed  to  the  Indictment  on  the 
grounds  that  the  formal  charge  did  not  sub- 
stantially conform  to  the  requirements  of 
chapter  8  of  title  18,  B.  &  C.  Comp.,  that 
more  than  one  crime  was  charged,  and  that 
the  facts  stated  did  not  constitute  a  crime. 

The  provisions  of  our  statute  relating  to 
the  sufficiency  of  a  criminal  charge,  so  far 
as  considered  Involved  herein,  are  as  fol- 
lows: "The  indictment  must  be  direct  and 
certain,  as  it  regards  (1)  the  party  charged; 
(2)  the  crime  charged;  and  (3)  the  particular 
circumstances  of  the  crime  charged  when 
they  are  necessary  to  constitute  a  complete 
crime."  B.  &  0.  Comp.  i  1306.  "The  Indlct- 
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meut  Is  sufficient  U  It  can  be  understood 
therefrom  •  *  *  (3)  that  the  defendant 
Is  named;  ♦  *  ♦  (6)  that  the  act  or  omis- 
sion charged  as  the  crime  is  clearly  and  dis- 
tinctly set  forth,  In  ordinary  and  concise 
language,  without  repetition,  and  In  such  a 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  Is  Intended."  Id. 
$  1314.  An  Indictment  or  Information  must 
be  positive  in  respect  to  the  charge  that  the 
person  accused  committed  the  act  which  ren- 
ders him  amenable  to  the  law.  10  Enc.  PI. 
&  Pr.  470.  "The  Indictment,"  says  a  text- 
writer,  "must  be  certain  as  to  the  defend- 
ant's name."  Wharton,  Crlm.  PI.  &  Pr.  (8th 
Ed.)  §  06.  "The  name,"  says  Mr.  Chief  Jus- 
tice Johnson  in  State  y.  Hand,  6  Ark.  165, 
"should  be  repeated  in  every  distinct  allega- 
tion, but  it  will  suffice  to  mention  It  once, 
as  the  nominative  case,  in  one  continuing 
sentence."  It  Is  not  necessary,  however, 
that  the  defendant's  name  should  be  con- 
stantly repeated  in  an  indictment  if  once 
stated  In  full,  after  which  specification  the 
name  may  be  abbreviated  when  It  occurs  In 
the  same  count  or  sentence,  with  a  reference 
to  the  prior  statement  of  It,  by  the  use  of 
the  word  "said"  or  "aforesaid."  State  v. 
Coppenburg,  2  Strob.  273.  Thus,  If  John 
Smith  be  charged  In  an  Indictment  with  the 
commission  of  a  crime,  he  may  therea;Cter 
be  referred  to  as  "the  said  John."  Com- 
monwealth v.  Hagarman,  10  Allen,  401. 

In  the  case  at  bar  an  examination  of  the 
last  clause  of  the  Indictment  will  show  that 
the  defendants'  names  are  not  mentioned 
therein,  nor  any  reference  made  to  them  as 
parties  to  the  action,  nor  any  pronoun  used 
to  designate  them.  It  Is  nowhere  directly 
stated  that  the  violence  applied  to  the  per- 
son of  William  Domplre,  or  the  fear  Induced, 
to  take  the  money  from  him,  was  used  or 
exerted  by  either  of  the  defendants.  It  may 
be  Inferred,  from  the  statement  in  the  sec- 
ond clause  of  the  Indictment  "that  the  said 
money  was  then  and  there,  unlawfully  and 
feloniously  taken  from  the  person  of  the 
said  William  Domplre,"  that,  since  it  had 
been  charged  in  the  first  clause  that  the 
defendants  "did  then  and  there  unlawfully 
and  feloniously  take  from  the  person  of  Wil- 
liam Domplre"  certain  moneys,  the  defend- 
ants were  the  persous  charged  with  using 
force  and  fear  to  secure  the  money.  It  Is  not 
necessary  to  state  in  an  indictment  a  pre- 
sumption of  law  (B.  &  C.  Comp.  §  1316),  but 
the  rules'  of  criminal  pleading  forbid  that 
resort  should  be  had  to  an  Inference,  how- 
ever reasonable,  to  interpret  the  language 
of  a  formal  charge,  where  certainty  is  de- 
manded by  statute.  The  indictment  Is  not 
specific  in  respect  to  the  party  charged  with 
using  the  force,  which  was  a  particular  cir- 
cumstance of  the  crime  of  robbery,  and  nec- 
essary to  aver  in  order  to  constitute  a  com- 
plete offense. 

It  is  argued  by  defendant's  counsel  that 


robbery  consists  of  larceny,  aggravated  by 
force  or  fear,  and,  this  being  so,  it  was  nec- 
essary to  state  In  the  indictment  the  name 
of  the  person  who  owned  the  money  alleged 
to  have  been  taken.  Our  statute  prescrib- 
ing the  form  of  stating  the  facts  constituting 
robbery  Is  as  follows:  "Feloniously  toofe  a 
gold  watch  (or  as  the  case  may  be)  from 
the  person  of  C.  D.,  and  against  his  will,  by 
violence  to  bis  person  (or  putting  him  In  fear 
of  some  Immediate  Injury  to  his  person)." 
1  B.  &  C.  Comp.  p.  750,  form  No.  9.  The 
statute  declares  that  the  manner  of  stating 
the  act  constituting  the  crime,  as  thus  rec- 
ommended. Is  sufficient  in  all  cases  where 
the  forms  given  are  applicable.  Id.  §  1305. 
This  legislative  declaration  has  been  re- 
peatedly upheld  In  this  court  State  v.  Dod- 
son,  4  Or.  64;  State  v.  Spencer,  6  Or.  152; 
State  V.  Wlntzlngerode,  9  Or.  153;  State  v. 
Ah  Lee,  18  Or.  540,  23  Pac.  424;  State  v. 
Wright  19  Or.  258,  24  Pac.  229.  In  State 
V.  Dllley,  15  Or.  70,  13  Pac.  648,  the  quesUon 
now  presented  was  decided  adversely  to  ap- 
pellant's contention;  the  court  holding  that. 
In  an  indictment  for  taking  money  by  force 
from  the  person  of  another,  it  was  not  neces- 
sary, under  our  statute,  to  allege  that  the 
money  taken  was  the  property  of  another 
than  the  defendant  The  decision  there  ren- 
dered Is  controlling  In  the  case  at  bar. 

For  the  error  in  overruling  the  demurrer 
to  the  part  of  the  Indictment  to  which  at- 
tention has  been  called,  the  ]udgmei)t  is  re- 
versed, and  the  cause  remanded  for  such  fur- 
ther proceedings  as  may  be  necessary,  not 
inconsistent  with  this  opinion. 

(47  Or.  U6> 
LAKE  COUNTY  v.  SCHRODER. 

(Supreme  Court  of  Oregon.    Aug.  7,  1905.) 

Taxation— CoNSTiTDTioNAL  Requibements — 
Equalitt. 

Sess.  Laws  1905,  p.  273,  providing  that  all 
live  stock  pastured  in  more  than  one  county 
during  the  year  shall  be  subject  to  taxation  in 
each  of  the  counties  in  proportion  to  the  time 
that  it  ranges  therein ;  that  live  stock  and  the 
owner  thereof  shall  be  liable  to  the  home  coun- 
ty "for  taxes  thereon  at  the  rate  of  levy  for 
state,  county,  and  other  purposes  as  other  prop- 
erty is  liable" ;  that  the  owner  shall,  unless 
he  has  sufiScient  real  estate  liable  therefor,  pay 
to  the  assessor  at  the  time  of  the  levy  "the 
whole  amount  of  said  tax  for  the  full  year  at 
the  rate  of  the  last  preceding  levy";  that, 
whenever  live  stock  is  pastured  in  another 
county,  it  and  its  owner  shall  be  liable  to  such 
county  for  the  portion  of  taxes  due  thereon  for 
the  length  of  time  that  the  stock  remains  with- 
in such  county  during  the  year  "according  to 
the  last  preceding  rate  of  levy  in  said  county"' 
— and  which  fails  to  provide  for  a  subsequent 
adjustment  or  equalization  of  the  taxes  collect- 
ed from  an  owner  of  migratory  stock  in  ac- 
cordance with  the  rate  of  levy  for  the  preceding 
year,  in  case  such  rate  differs  from  the  rate  for 
the  current  year  in  which  the  taxes  are  collect- 
ed, is  repu^ant  to  Const,  art.  1,  {  32,  requir- 
ing taxes  to  he  equal  and  uniform,  and  article 
0,  §  1.  requiring  the  Legislature  to  provide  for 
a.  uniform  and  equal  rate  of  assessment  and 
taxation. 
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Appeal  from  Circuit  Court,  Lake  County; 
Henry  L.  Benson,  Judge. 

Action  by  Lake  county  against  A.  B.  Schro- 
der. From  a  Judgment  of  dismissal,  plain- 
tlCF  appeals.    Affirmed. 

This  is  an  action  by  the  county  to  recover 
against  the  owner  upon  an  assessment  of  his 
live  stock,  which  he  was  about  to  remove 
into  another  county,  according  to  the  rate 
of  levy  of  the  previous  year,  In  pursuance  of 
an  act  of  the  Legislative  Assembly,  entitled 
"An  act  to  provide  for  the  assessment  and 
taxation  of  live  stock,"  etc.;  it  being  alleged 
that  the  defendant  has  no  real  property  with 
which  to  secure  the  payment  of  such  tax.  A 
demurrer  being  sustained  to  the  complaint, 
judgment  was  rendered  dismissing  the  ^ac- 
tlon,  from  which  plaintiff  appeals. 

A.  M.  Crawford,  Atty.  Gen.,  for  appellant 
C.  A.  Cogswell,  for  respondent. 

WOLVERTON,  C.  J.  Plaintiff's  cause  of 
action  depends  entirely  upon  the  proper  con- 
struction of  the  act  under  which  It  Is  insti- 
tuted. Ses8.  Laws  Or.  1905,  p.  273.  In  epito- 
me, the  act  provides: 

Section  1:  That  all  live  stock  kept;  driven, 
or  pastured  in  more  than  one  county  in  the 
state  during  the  year  shall  be  subject  to  tax- 
ation tn  each  of  the  counties  In  proportion  to 
the  time  it  is  permitted  to  range  therein,  re- 
spectively. 

Section  2:  Thbt  all  live  stock  shall  be  as- 
sessed for  taxation  In  the  county  in  which 
It  Is  found  at  the  time  fixed  by  law  for  as- 
sessment of  ail  properties  in  the  state,  such 
county  to  be  known  as  Its  "home  county"; 
that  at  the  time  of  such  assessment  the  own- 
er shall  make  and  deliver  to  the  assessor  a 
written  statement  under  oath,  showing  by 
appropriate  description  the  different  kinds  of 
such  live  stock  within  the  county  belonging 
to  him,  and  giving  the  full  time  during  the 
current  year  that  it  has  been  or  will  remain 
in  such  county;  that  "such  live  stock  and 
the  owner  thereof  shall  be  liable  to  said 
county  for  the  taxes  thereon  at  the  rate  of 
levy  for  all  state,  county,  and  other  pur- 
poses, as  other  property  is  liable";  and  that 
the  owner  thereof  shall,  unless  sufficient  real 
estate  ample  to  secure  the  same  is  liable 
therefor,  pay  to  the  assessor,  at  the  time  of 
such  levy  or  assessment,  the  whole  amount 
of  said  taxes  for  the  full  year  at  the  rate  of 
the  last  preceding  levy,  and  take  his  receipt 
therefor. 

Section  3:  That  whenever  such  live  stock 
is  removed,  kept,  or  pastured  in  another  coun- 
ty, other  than  the  home  county,  the  owner 
thereof  shall,  within  15  days  from  the  time 
of  entering  such  county,  notify  the  stock  in- 
spector thereof  that  he  has  entered  the  coun- 
ty with  live  stock,  giving  the  date,  descrip- 
tion, etc.;  that  be  shall  also  make  and  de- 
liver to  such  Inspector  a  written  statement 
under  oath,  similar  in  all  respects,  so  far  as 
practicable,  to  the  statement  required  in  the 


home  county,  showing  the  full  leiigtb  of  time 
during  tlie  current  year  that  such  stock  has 
been  and  will  remain  in  such  county,  and 
that  the  taxes  thereon  for  such  year  have 
been  fully  paid  in  the  home  county,  produ- 
cing at  the  same  time  for  Inspection  the  re- 
ceipt for  such  taxes,  or,  if  their  payment  has 
been  secured,  the  certificate  showing  the 
same,  and  such  live  stock  and  the  owner 
thereof  shall  be  liable  to  said  county  for  the 
particular  portion  of  the  taxes  thereon  for 
the  full  length  of  time  that  the  stock  has 
been  or  will  remain  within  the  said  county 
during  the  year,  according  to  the  last  preced- 
ing rate  of  levy  in  said  county  for  all  coun- 
ty, state,  and  other  purposes,  as -other  prop- 
erty in  sold  county  is  liable;  that  said  own- 
er shall,  before  any  of  such  live  stock  shall 
leave  the  county,  pay  said  taxes  to  the  stock 
inspector  of  said  county,  or  shall  secure  the 
payment  of  the  same  to  the  satisfaction  of 
the  inspector,  and  take  his  receipt  or  certifi- 
cate therefor. 

Section  4:  That  as  soon  as  any  live  stock 
has  been  returned  to  its  home  county,  or.  If 
not  so  returned,  then  before  the  expiration 
of  the  year,  the  owner  shall  present  the  re- 
ceipt or  receipts  secured  by  him,  showing  the 
parts  of  the  year  for  which  taxes  have  been 
paid  in  other  counties  under  knd  in  pursuance 
of  the  provisions  of  this  act  and  such  own- 
er shall  be  entitled  to  receive  from,  the 
treasury  of  the  home  county  out  of  the  mi- 
gratory stock  fund  such  part  of  the  amount 
of  taxes  paid  as  the  total  periods  of  time  for 
which  taxes  have  been  paid  In  other  counties 
within  the  state,  as  shown  by  the  receipts 
therefor,  is  to  the  whole  year. 

Section  5:  That  all  taxes  that  shall  be- 
come due  to  any  county  under  these  provi- 
sions shall  be  a  personal  debt  and  demand 
against  the  owner  to  whom  the  property  was 
assessed,  and  may  be  enforced  by  any  prop- 
er action  in  the  name  of  the  county  in  any 
court  of  competent  jurisdiction,  and. secured 
by  attachment  or  other  provisional  remedy; 
and  said  taxes  shall  be  a  first  lien  upon  the 
live  stock,  wherever  found  In  the  state,  and 
a  lien  upon  all  real  estate  belonging  to  any 
owner  of  said  live  stock  situated  within  the 
county  to  which  said  taxes  are  due  and  pay- 
able, and  said  lien  shall  only  be  discharged 
by  the  actual  payment  of  the  taxes. 

There  is  an  obscurity  attending  this  stat- 
ute, and  it  Is  somewhat  difficult  to  determine 
just  what  It  means.  In  section  2  (page  274) 
It  prescribes,  as  will  be  noted,  that  such  live 
stock  and  the  owner  thereof  "shall  be  liable 
to  said  [home]  county  for  the  taxes  thereon 
at  the  rate  of  levy  for  all  state,  county,  and 
other  purposes  as  other  property  is  subject." 
This  seemingly  refers  to  the  rate  of  levy  for 
the  same  or  current  year  that  is  applied  to 
other  property,  but  the  succeeding  clause  is 
not  In  harmony  with  such  rendering.  It  re- 
quires the  owner,  unless  sufficient  real  es- 
tate ample  to  secure  the  same  is  liable  there- 
for, to  pay  the  assessor  at  the  time  of  such 
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assessment  the  whole  amount  of  said  taxes 
for  the  full  year  at  the  rate  of  the  last  pre- 
ceding levy.  If,  therefore,  the  owner  has  no 
real  property,  he  must  pay  the  taxes  at  the 
preceding  year's  rate  of  levy.  This  latter 
Idea  Is  again  embodied  in  the  third  section 
of  the  act,  except  that  the  payment  is  re- 
quired to  be  made  according  to  the  last  pre- 
ceding rate  of  levy  In  the  county  other  than 
the  home  county.  So,  In  section  5,  all  taxes 
that  shall  become  due  to  the  county  under 
the  preceding  provisions  of  the  act  are  made 
a  personal  debt  and  demand  against  the  own- 
er to  whom  the  property  is  first  assessed, 
which  the  county  is  entitled  to  enforce  by  ac- 
tion. This  has  relation,  unmistakably,  to 
the  demand  created  at  once  when  the  assess- 
ment is  concluded  by  computation  at  the  last 
preceding  rate  of  levy,  because  the  levy  for 
the  current  year  would  not  be  made  until  a 
very  much  later  date.  So  that  the  rate  of 
levy  according  to  which  payment  shall  be 
made  is  by  manifest  intendment  other  than 
that  for  the  current  year  by  which  other 
'property  is  liable.  While,  then,  we  have  the 
seeming  condition,  under  the  act,  that  the 
owner  is  liable  for  the  taxes  on  his  live  stock 
at  the  rate  of  levy  applicable  to  other  prop- 
erty, yet,  if  he  has  no  realty,  he  Is  forced  to 
pay  according  to  the  preceding  year's  levy, 
and  there  is  no  method  devised  or  provided 
by  which-  he  may  have  the  matter  subsequent- 
ly adjusted  or  equaliised,  so  It  must  result 
that  finally  he  will  either  pay  more  or  less 
than  at  the  rate  of  levy  for  the  current  year, 
according  as  that  of  the  preceding  year  is 
more  or  less.  If  it  was  the  intendment  of 
the  Legislature  that  the  owner  should  only 
pay  as  the  act  seemingly  has  made  him  lia- 
ble, he  would  be  finally  mulcted  at  a  greater 
rate  if  the  rate  of  levy  for  the  preceding  year 
was  higher  than  for  the  current  year.  Not 
having  provided  otherwise,  we  must  con- 
clude that,  at  least  where  the  owner  has  no 
real  estate  within  the  county  by  which  to  se- 
cure t\ie  tax.  It  was  Intended  that  he  should 
eventually  be  liable  for  the  rate  of  levy  for 
the  preceding  year,  which  may  be  more  or 
may  be  less  than  for  the  current  year.  This 
Is  a  fatal  defect  in  the  law.  Whether  an 
oversight  or  not,  we  cannot  tell.  It  puts  the 
owner  of  live  stock,  who  must  pay  his  taxes 
at  once,  at  a  disadvantage,  as  compared  with 
the  owner  of  other  stock  not  migratory,  be- 
cause he  nust  pay  at  a  different  rate  of  levy. 
Of  course,  the  disadvantage  to  him  arises 
only  when  he  has  to  pay  at  a  higher  rate  of 
levy.  Of  the  lower  rate  he  could  not  com- 
plain. There  exists  here  an  inequality,  and 
it  Is  left  for  us  to  inquire  whether  it  is  such 
as  is  inhibited  by  the  Constitution. 

The  provisions  of  the  Constitution  that 
have  application,  if  at  all.  In  the  premises, 
are  the  latter  clause  of  article  1,  §  32,  "All 
taxation  shall-  be  equal  and  uniform,"  and 
the  first  clause  of  article  9,  §  1,  "The  Legis- 
lative Assembly  shall  provide  by  law  for  uni- 
form and  equal  rate  of  assessment  and  taxa- 


tion." These  clauses  are  analyzed  and  dis- 
cussed with  great  perspicuity  in  Crawford  v. 
Linn  County,  11  Or.  482,  5  Pac.  738,  in  a  very 
able  and  learned  opinion  by  Mr.  Chief  Jus- 
tice Waldo,  and  their  purposes  are  made  per- 
fectly plain.  Speaking  of  the  latter  clause, 
he  says :  "The  word  'rate'  is  used  in  a  some- 
what different  sense  when  applied  to  the  as- 
sessment from  that  when  applied  to  taxation. 
'The  term  "rate"  may  apply  either  to  the 
percentage  of  taxation,  or  to  the  valuation  of 
property.'  State  v.  Utter,  34  N.  J.  Law,  489. 
It  is  applied  in  tbl6  clause  in  each  sense — in 
the  former  sense  to  the  taxation,  and  in  the 
latter  to  the  assessment  It  is  evident  that 
equality  In  the  rate  of  assessment  means  pro- 
portional valuation — ^relative,  not  absolute, 
equality ;  while  equality  In  the  rate  of  taxa- 
tion means  that  the  percentage  shall  be  the 
same,  or  absolutely  equal.  The  result  is  rel- 
ative equality  of  taxation.  *  f  *  If  the 
rate  of  assessment  and  taxation  be  equal,  it 
is  conceived  It  will  be  uniform ;  that  is,  that 
no  meaning  can  be  attached  to  the  word  'uni- 
form' which  is  not  conveyed  by  the  word 
'equal.'  If  the  rate  is  everywhere  equal,  or 
the  same,'  it  will  be  uniform,  necessarily.  If 
the  rate  is  varied,  so  that  property  of  dif- 
ferent kinds  or  in  different  localities  is  val- 
ued or  taxed  at  different  rates,  the  rate  will 
be  unequal,  and  so  not  uniform,  and  so  far  as 
it  Is  equal  it  will  also  be  uniform."  It  is 
perfectly  manifest  that  the  rate  of  levy  re- 
ferred to  In  the  act  under  consideration  signi- 
fies the  percentage  of  levy  or  taxation  upon 
the  property  of  the  Individnal.  That  per- 
centage Is  such  as  is  fixed  by  law  for  state 
purposes,  added  to  the  coimty  levy,  made  In 
pursuance  of  section  3085,  B.  &"C.  Comp., 
and  the  aggregate  denotes  the  rate  of  levy  or 
the  rate  or  percentage  of  taxation  that  the 
taxpayer  must  pay  of  the  public  revenues 
upon  his  property.  This  is  the  same  that  the 
Constitution  guaranties  shall  be  uniform  and 
equal,  and  the  same  that  Chief  Justice  Wal- 
do so  aptly  determines  in  meaning  and  appli- 
cation. The  term  "rate,"  as  applied  to  the 
word  "taxation,"  means  percentage  of  taxa- 
tion, which  is  equivalent  to  the  percentage  or 
rate  of  levy,  and  is  required  to  be  absolutely 
equal,  not  relatively  equal  and  uniform, 
which,  when  connected  up  with  relative 
equality  in  the  assessment,  results  in  rela- 
tive equality  in  taxation.  Now,  we  must 
take  It  for  granted  that  the  rate  of  levy  is 
not  the  same  for  each  year.  It  may  be  less 
for  one  year  and  greater  for  another,  and  In 
that  respect  it  is  neither  equal  nor  uniform, 
nor  was  it  ever  Intended  to  be  so.  ,  So  that 
the  statute  under  consideration  in  effect  pro- 
vides upon  its  face  for  the  demand  and  pay- 
ment of  a  rate  of  taxation  that  is  neither 
equal  nor  uniform  with  the  ordinary  levy  of 
taxation,  without  an  opportunity  of  having 
the  same  .equalized  in  any  manner;  and 
hence  the  statute  is  for  this  single  cause  in- 
imical to  the  constitutional  guaranty  that  a 
uniform  and  equal  rate  of  assessment  and 
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taxation  shall  be  provided  for  and  tbat  all 
ta::iation  shall  be  equal  and  uniform. 

Rode  V.  Slebe,  119  Cal.  518,  51  Pac.  869,  39 
L.  R.  A.  342,  Is  cited  and  relied  upon  by  coun- 
sel for  the  appellant  as  authority  for  their 
position  that  the  act  in  question  is  valid; 
but  the  act  there  considered  contains  the 
very  provision  that  Is  lacking  here,  and  was 
announced  as  one  of  the  distinguishing  rea- 
sons why  the  act  was  upheld  by  the  majority 
of  the  court,  the  court  saying:  "Provision 
Is  made  for  refunding  to  the  taxpayer  any 
excess  In  the  collection  and  for  the  payment 
by  him  of  any  deficiency."  Were  It  not  for 
this  provision,  the  act  would  doubtless  not 
have  been  upheld. 

Another  objection  Is  raised  respecting  the 
constitutionality  of  the  statute — that  Is,  that 
no  notice  or  adequate  hearing  Is  provided  for 
the  owner  of  such  live  stock,  as  Is  within  the 
purview  of  the  act,  before  he  Is  precluded  by 
the  assessment,  and  that  the  statute  Is  void 
for  that  reason;  but,  as  the  case  has  been 
disposed  of  on  the  first  objection.  It  is  un- 
necessary that  we  decide  this  latter  question 
now. 

The  Judgment  of  the  circuit  court  should 
be  affirmed,  and  it  Is  so  ordered.  - 


(47  Or.  103) 

DUNIWAT  et  al.  v.  CITT  OF  PORTLAND 

et  al. 

(Supreme  Court  of  Oregon.    July  31,  1905.) 

1.  MUNICIPAI,      OOBPOBATIONS  — ,  LOCAL      IM- 
PBOVEMENTS  —  REASSESSMENT  —  ACTION       OF 

CouNctL— Conclusiveness. 

Under  Portland  City  Charter,  |  400,  au- 
thorizing a  reassessment  for  local  improve- 
ments in  case  of  tlie  invalidity  of  the  original 
assessment,  and  requiring  notice  of  the  reas- 
sessment to  be  given  to  abutting  property  own- 
ers, 80  that  they  may  file  objections  thereto, 
and  further  requiring  a  hearing  on  such  objec- 
tions and  a  determination  of  their  validity,  the 
determination  of  the  council  that  the  objections 
are  invalid  is  conclusive,  and  the  question  can- 
not be  collaterally  raised,  unless  the  council  has 
proceeded  fraudulently  in  making  the  reassess- 
ment. 

2.  Same— Pleading — Fbaud. 

In  a  suit  to  annul  a  local  improvement 
assessment,  an  allegation  of  the  complaint  that 
the  board  of  public  works  accepted  the  im- 
provement in  reliance  upon  the  fraudulent  rep- 
resentations of  the  contractors  and  the  city  en- 
gineer is  insufficient  to  charge  the  board  of 
public  works  with  fraud  in  accepting  the  im- 
provements. 

3.  Same  —  Accbptamce    of   Improvement  — 
Conclusiveness. 

In  the  absence  of  fraud,  the  acceptance  by 
the  board  of  public  works  of  a  local  improve- 
ment is  conclusive  on  collateral  attack  of  the 
improvement  assessment,  wherein  it  is  souglit 
to  question  the  manner  in  which  the  work  was 
done. 

4.  Same  —  Constitutionai,    Objections  — 
Abuse  of  Taxing  Power. 

A  reassessment  for  local  improvements,  un- 
der Portland  City  Charter,  §  40O,  authorizing 
such  reassessment  where  the  original  assess- 
ment has  been  adjudged  invalid,  cannot,  in  the 
absence  of  fraud  on  the  part  of  the  city  coun- 
cil in  making  the  reassessment,  or  the  board 
of  public  works  in  accepting  the  improvement, 
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be  regarded  as  an  attempt  to  raise  money  for 
the  private  use  of  tlie  contractors  and  holders 
of  warrants  under  the  taxing  power  of  the 
municipality,  in  violation  of  Const  art.  11,  §  9. 
5.  Same— Reassessment— Preliminaet  Res- 
olution-Notice. 

Under  Portland  City  Charter,  S  400,  au- 
thorizing a  reassessment  for  local  improve- 
ments in  case  of  the  invalidity  of  the  original 
assessment,  the  council  need  not,  in  the  ab- 
sence of  charter  requirement,  give  abutting 
owners  notice,  nor  afford  them  a  hearing,  prior 
to  adopting  the  resolution  directing  tlie  city 
auditor  to  prepare  a  preliminary  reassessment. 
e.  Same— Notice  of  Reassessment— Skrvice. 

Under  Portland  City  Charter,  §  400,  au- 
thorizing a  reassessment  for  local  improvements 
in  case  of  the  invalidity  of  the  original  assess- 
ment, the  failure  of  the  auditor  to  give  per- 
sonal notice  to  abutting  owners  through  the  , 
mails  is  not  fatal  to  the  reassessment,  where  a 
sufficient  and  proper  notice  of  the  reassessment 
is  duly  served  by  publication. 

7.  Same— StTFPiciENCT  of  Notice. 

Under  PorUand  City  Charter,  §  400,  au- 
thorizing a  reassessment  for  local  improvements 
in  case  of  the  invalidity  of  the  origmal  assess- 
ment, a  published  notice  reciting  the  adoption 
by  the  council  of  a  resolution  directing  the 
auditor  to  prepare  a  preliminary  reassessment, 
and  stating  that  the  assessment  was  on  file  in 
the  auditor's  office,  that  any  objections  thereto 
should  be  filed  within  a  given  time,  and  that 
the  objections  would  be  beard  by  the  council 
at  a  meeting  to  be  held  on  a  certain  day,  at 
which  all  persons  interested  should  be  present, 
was  sufficient  to  authorize  the  city  council  to 
make  the  reassessment, 

8.  Same— Mebtinos  of  Council  —  Adjourn- 
ments. 

Portland  City  Charter,  §  60,  provides  that 
a  majority  of  the  members  of  the  council  shall 
constitute  a  quorum  to  do  business,  but  a  less 
number  may  meet  and  adjourn  "from  time  to 
time."  An  ordinance  of  the  council  provides 
that,  in  case  a  quorum  is  not  present,  the  chief  \ 
of  police  shall  inform  the  absent  members  that 
their  presence  is  required,  and  further  pro- 
vides that,  in  case  they  fail  to'  appear  on  such 
notice,  the  members  present  shall  adjourn  to 
the  next  "regular"  meeting.  Held  that,  where 
there  is  no  quorum  present  and  the  chief  of 
police  does  not  notify  the  absent  members  to 
attend,  the  members  present  may  adjourn  to  a 
date  specially  set,  under  section  66,  and  need 
not  adjourn  to  the  next  regular  meeting  in  ac- 
cordance'  with  the  ordinance. 

9.  Same— Presumptions. 

In  the  ahpence  of  affirmative  proof  to  the 
contrary,  it  will  be  presumed  that  the  meetings 
and  adjournments  of  the  common  council  of  a 
city  were  regulai;. 

10.  Same— Deliberations  of  Councii^-Con- 
tinuance  of  business. 

A  motion  of  the  city  council  that  the  mat- 
ter of  a  reassessment  be  "continued  on  the 
table"  until  the  next  regular  meeting,^  while 
expressed  in  inappropriate  language,  should  be 
construed  in  accordance  with  the  intention  of 
the  council  to  effect  a  continuance  of  the  busi- 
ness, and  should  not  be  construed  as  operating 
to  lay  the  matter  on  the  table,  and  deprive  the 
council  of  jurisdiction  thereof. 

11.  Same— Presumptions. 

Where  the  minutes  of  the  meeting  of  a 
city  council  do  not  show  what  was  done  with 
objections  to  a  reassessment  for  local  improve- 
ments, and  the  reassessment  ordinance  was 
passed  notwithstanding  the  ol)jections,  it  will 
be  assumed  that  they  were  considered  by  the 
council  and  found  to  be  without  merit. 

12.  Same— Reassessment- Effect;. 

The   reassessment   for   local   improvements, 
provided  for  by  Portland  City  Charter,  §  400,  j 
in  case  of  the  invalidity  o*  Jj^fgJ^Vg^Jv?^^?^  IC 


948 


81  PACIFIC  REPORTER. 


(Or. 


ment,  Is  merely  supplementary  to  the  regular 
proceedings,  and  is  effective,  not  only  to  secure 
a  valid  assessment  of  benefits,  but  to  reach 
back  and  validate  the  improvement  warrants 
issued  under  the  original  proceeding,  so  far,  at 
least,  as  the  reassessed  benefits  are  sufficient 
for  that  purpose. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  M.  C.  George,  Judge. 

Action  by  R.  R.  Dvmlway  and  others 
against  the  city  of  Portland  and  others. 
From  a  Judgment  of  dismissal,  plaintiffs  ap- 
peal.   Affirmed. 

See  74  Pac.  710. 

The  plaintiffs  are  owners  of  property  abut- 
ting upon  that  portion  of  East  Bumside 
street,  between  East  Eighth  and  East  Twen- 
ty-Eighth streets,  in  the  city  of  Portland,  af- 
fected by  an  attempted  street  Improvement, 
of  which  they  complain.  The  Improvement 
was  made  under  the  charter  of  1898.  Before 
the  original  assessment  made  against  the 
abutting  property  for  such  improvement  was 
entirely  collected,  plaintiffs  instituted  a  pre- 
vious suit  to  enjoin  the  collection  of  such  as 
affected  them,  and  were  successful.  Among 
other  things,  it  was  alleged  in  the  complaint 
in  that  suit  that  the  contractors  did  not  com- 
ply with  their  contract  in  making  the  Im- 
provement, specifying  in  what  particulars, 
and  that  they  did  not  complete  the  im- 
provement until  long  after  the  time  agreed 
upon,  but  that,  notwithstanding  such  non- 
compliance with  the  contract  and  ordinances, 
and  the  city  was  without  Jurisdiction,  and 
that,  notwithstanding  the  city  engineer  did 
not  file  written  acceptance  of  the  work  as  re- 
quired, and  the  board  of  public  works  did  not 
publish  notice  of  the  completion  and  accept- 
ance of  said  street  work,  nor  of  the  time  and 
place  where  written  objections  to  the  accept- 
ance thereof  would  be  considered,  the  said 
board  of  public  works  nevertheless,  in  reli- 
ance upon  the  fraudulent  representations  of 
the  contractors  and  the  city  engineer  and  his 
deputies  and  inspectors,  undertook  to  and  did 
accept  said  street,  and  the  officers  of  the  city 
thereupon,  but  without  consideration,  issued 
street  warrants  of  the  city  upon  the  fund  for 
the  Improvement  of  East  Bumside  street  to 
the  defendants  Smyth  &  Howard,  the  con- 
tractors, and  John  W.  Cook,  for  $10,742.40, 
that  being  the  contract  price  for  doing  the 
work,  and  that,  upon  the  issues  thus  tendered, 
the  court  made  no  findings,  but  declared  the 
assessment  void  upon  Jurisdictional  grounds 
alone.  These  facts  are  set  out  in  the  com- 
plaint in  the  present  suit,  and  it  is  further 
alleged  that  the  contractors  did  not  make  any 
attempt  to  substantially  comply  with  their  con- 
tract, and  that  the  city  engineer,  his  depules, 
and  Inspectors,  did  not  make  any  effort  to 
require  such  compliance,  but  that  said  offi- 
cers knowingly,  willfully,  and  fraudulently 
represented  to  every  one  concerned  that  said 
contract  was  being  and  had  been  performed 
in  strict  accordance  with  its  specifications, 
and  thus  obtained  special  warrants  from  the 


city  for  the  full  contract  price  for  making 
the  improvement,  without  consideration,  and 
in  fraud  of  the  city,  its  taxpayers,  and  es- 
pecially the  plaintiffs;  "that,  if  any  reassess- 
ment should  be  made  and  collected,  the  money 
would  at  once  be  drawn  from  the  city  treas- 
ury to  pay  said  void  special  street  warrants, 
and  would  not  be  of  any  value  to  the  city 
of  Portland,  and  the  same  would  be  made 
solely  for  the  benefit  of  said  street  contract- 
ors, their  bondsmen,  and  the  owners  of  said 
void  special  warrants;"  that,  notivlthstand- 
in^  the  fraudulent  acts  of  the  contractors  and 
of  the  city  engineer  and  bis  subordinates  were 
well  known  to  the  common  council  of  the 
city,  it  did,  on  February  18,  1903,  arbitrarily, 
and  without  giving  the  matter  consideration, 
and  without  notice  to  plaintiffs  or  giving 
them  an  opportunity  to  be  heard,  adopt  a 
resolution  for  the  reassessment  of  the  bene- 
fits for  the  improvement;  that  the  auditor 
did  not  make  the  proposed  reassessment  with- 
in 10  days,  but  that  a  deputy  made  and  filed 
a  so-called  reassessment  on  March  7,  1903, 
by  copying  the  first  attempted  assessment  and 
making  pencil  notations  on  the  same  where 
parties  under  the  first  assessment  had  paid 
the  same,  so  far  as  it  affected  them,  and  by 
making  a  computation  of  interest  where  par- 
ties had  not  paid;  that  the  auditor  caused 
notice  to  be  published,  but  did  not  mail  a  no- 
tice to  the  parties  affected  by  the  reassess- 
ment, as  required  by  the  charter;  that  on 
March  31,  1903.  plaintiffs  applied  for  and 
obtained  a  preliminary  Injunction  from  the 
circuit  court  for  Multnomah  cotmty,  enjoining 
further  proceedings  in  the  matter  of  such  re- 
assscssment;  that  on  July  7,  1903,  the  com- 
plaint was  dismissed  by  the  court,  thus  dis- 
solving the  injunction,  which  decree  was  sub- 
sequently affirmed  by  the  Supreme  Coxn-t,  but 
without  prejudice  to  any  question  as  to  the 
cancellation  of  the  alleged  fraudulent  war- 
rants in  any  appropriate  proceeding  involving 
the  question ;  that  the  mandate  in  said  cause 
was  sent  down  and  entered  in  the  circuit 
court  March  12.  1904;  and  that  on  March  31, 
1903,  plaintiffs  filed  with  the  auditor  objee- 
tions  to  said  reassessment  proceedings  on 
grounds:  (1)  That  the  city  has  no  power  or 
authority  to  make  the  reassessment ;  (2)  that 
the  city  has  not  complied  with  the  conditions 
precedent  by  which  to  acquire  Jurisdiction  to 
'make  the  same;  and  (3)  that  the  improve- 
ment has  not  been  made  by  the  contractors  so 
as  to  authorize  any  legal  or  equitable  assess- 
ment of  benefits  to  be  made,  and  that  any  at- 
tempt in  that  direction  would  be  a  taking  of 
plaintiffs'  property  without  due  process  of 
law.  '  Following  these  allegations  the  com- 
plaint sets  up  numerous  alleged  Irregularities 
attending  the  action  of  the  common  council 
In  disposing  of  the  objections  and  adopting 
the  reassessment  ordinance,  which  siifficient- 
ly  appear  in  the  opinion.  The  relief  demand- 
ed is  that  the  street  warrants  be  canceled  as' 
fraudulent  and  void,  and  the  assessment  of 
benefits  be  lnvalldt)^f|i||2ftS  S^^teary  to  the  con- 
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stltutlonal  rigbts  of  the  plaintiffs.  A  de- 
murrer to  the  complaint  being  sustained,  the 
complaint  was  dismissed,  and  plaintiffs  ap- 
peal. 

Ralph  R.  Ihmiway,  for  appellants.  John 
P.  Kavauaugh,  for  resjpondents. 

WOLVBRTON,  C.  J.  (after  stating  the 
facts)..  This  is  the  second  time  this  case  has 
been  here,  so  far  as  the  present  inquiries 
are  concerned,  upon  substantially  the  same 
allegations  of  fact  It  is  not  to  be  regarded 
as  a  second  appeal,  because  a  new  and  origi- 
nal suit  has  been  instituted,  and  some  of  the 
original  questions,  which  were  unalterably 
settled  by  the  first  cause,  have  been  elim- 
inated. All  'others  are  now  Insisted  upon, 
but  some  of  these  have  been  practically  de- 
termined, and,  being  of  recent  investigation, 
we  are  constrained  to  regard  them  also  as 
settled.  It  -was  eventually  determined  that 
the  former  ease  was  prematurely  commenced, 
on  the  ground  that  it  was  sought  to  enjoin 
the  threatened  adoption  of  an  ordinance  di- 
recting a  reassessment  of  benefits;  such  re- 
assessment being,  as  was  said,  "within  the 
Jurisdiction  and  scope  of  the  legislative  pow- 
ers of  the  council."  The  principle  upon 
wlilch  the  holding  was  predicated  Is  that  it 
could  not  be  ascertained  in  advance  (1) 
whether  the  offensive  ordinance  would  event- 
ually be  adopted,  (2)  whether  such  ordinance 
as  the  common  council  might  in  its  discre- 
tion finally  adopt  would  in  any  manner  in- 
trench upon  plaintiffs'  rights  in  the  premises, 
and  (3)  whether  any  threatened  injuries  to 
the  plaintiffs  might  not  be  susceptible  to  re- 
dress by  writ  of  review  or  an  appeal  from 
the  proceedings  themselves.  Those  questions 
now'  involved  here,  but  practically  determin- 
ed by  the  former  suit,  are:  (1)  That  section 
400  of  the  present  charter  does  not  authorize 
the  taking  of  private  property  without  due 
process  of  law,  and  does  not  therefore  con- 
travene the  Fourteenth  Amendment  of  the 
Federal  Constitution,  and  likewise  it  is  not 
inimical  to  the  provisions  of  sections  10  and 
18  of  article  1  of  the  state  Constitution;  (2) 
that  said  section  400  does  not  authorize  a  re- 
assessment without  regard  to  benefits,  con- 
tracts, or  rights,  and  is  retrospective  in  its 
operation;  and -(3)  that  section  401  of  the 
present  charter  was  not  inimical  to  section  9, 
art.  7,  of  the  Constitution,  as  limiting  the 
Jurisdiction  of  the  circuit  court  in  Its  appel- 
late and  supervisory  capacity  or  functions. 
These  matters  we  need  not  allude  to  fur- 
ther, and  will  pass  to  those  that  are  essen- 
tial to  a  final  disposition  of  the  cause. 

Let  us  first  inquire  as  to  the  purpose  of 
section  400  of  the  charter  and  what  procedure 
Is  authorized  by  its  provisions.  Such  in- 
quiry will  aid  us  materially  In  arriving  at  a 
correct  solution  of  the  questions  remaining. 
The  section  provides.  In  so  far  as  it  Is  perti- 
nent to  this  Inquiry,  that  whenever  any  as- 
sessment for  any  local  improvement  which 
has  been  made  or  may  hereafter  be  made  by 


the  city,  has  been  set  aside,  annulled,  and 
declared  or  rendered  void,  or  its  enforcement 
refused  by  any  court  having  Jurisdiction, 
whether  directly  or  by  virtue  of  any  decision 
of  such  court,  or  when  the  council  shall  be 
in  doubt  as  to  the  validity  of  such  assess- 
ment, it  may  by  ordinance  make  a  new  as- 
sessment or  reassessment  upon  the  lots, 
blocks,  or  parcels  of  land  which  have  been 
benefited  by  such  improveipent  to  the  extent 
of  their  retpective  and  proportionate  shares 
of  the  full  value  thereof.  It  is  fm^ther  pro- 
vided that  such  reassessment  shall  be  based 
upon  the  special  and  peculiar  benefit  of  -such 
Improvement  to  the  respective  parcels  of  land 
assessed  "at  the  time  of  its  original  assess- 
ment, except  that  Interest  may  be  added 
from  the  date  of  delinquency,  at  the  discre- 
tion of  the  council.  The  manner  of  proce- 
dure Is  thereupon  prescribed.  The  purpose 
of  the  act  is  manifest  from  its  reading.  It 
proceeds  upon  the  assumption  that  assess- 
ments for  benefits  received  by  reason  of  local 
public  improvements  having  been  made  are 
liable  to  fail  on  account  of  some  irregularity 
in  the  procedure  or  some  nonobservance  of 
Jurisdictional  provisions  in  tbe  ch&rter,  and 
Is  designed  to  supply  a  curative  procedure  to 
supplement  the  preceding  one  that  has  failed. 
It  awards  a  new  and  supplementary  remedy 
for  impressing  upon  the  abutting  property  a 
lien  for  the  cost  of  the  special  benefits,  not  to 
exceed  the  original  cost  of  the  improvement 
because  of  th.e  failiu:e  In  the  first  Instance  to 
carry  the  undertaking  to  a  successful  ter- 
mination. In  order  to  set  this  statute  or 
charter  provision  in  motion,  there  must  have 
been  an  actual  attempt  in  good  faith  under 
the  regular  procedure  to  make  the  improve- 
ment, and  to  have  the  cost  thereof  assessed 
against  the  abutting  property,  resulting  in  a 
failure  through  some  nonobservance  of  char- 
ter provisions,  by  oversight  or  mistake, 
which  proceeding  must  also  have  been  an- 
nulled by  a  court  of  competent  Jurisdiction 
by  reason  of  such  irregularity  or  Irregulari- 
ties, or  the  common  council  must  have  been 
in  doubt  as  to  its  validity.  These  things  are 
conditions  precedent  to  invoking  the  aid  of 
the  provision  for  the  new  assessment  or  re- 
assessment. These  latter  become,  therefore, 
supplementary  to  the  ordinary  or  prior  reg- 
ulations, whether  under  this  or  the  preced- 
ing charter  of  1898,  for  making  the  Im- 
provement They  are  designed  to  take  up 
the  new  assessment  or  reassessment  where 
the  old  has  failed,  and  to  carry  to  a  success- 
ful termination  that'which  has  been  declared 
or  considered  a  nullity;  thus  correcting  and 
validating  the  whole.  Statutes  of  similar 
purpose  are  not  without  precedent,  and  are 
founded  in  Justice  and  .equity.  They  afford 
an  adequate  remedy  for  the  enforcement  of 
payment  of  the  costs  of  local  improvements 
against  persons  who  have  been  peculiarly 
benefited  thereby,  through  the  enhancement 
of  the  value  of  their  property  and  the  render- 
ing of  it  more  accessible  and  useful,  and  who 
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ought,  therefore,  tn  morals  and  public  justice, 
to  bear  such  burden  to  the  extent  of  the  ben- 
efits received,  if  necessary;  other-wise,  they 
•will  escape,  although  they  have  profited  ma- 
terially and  perhaps  largely  by  the  venture 
of  which  they  complain.  The  remedy  is  not 
for  a  collection  of  the  old  assessment  as  was 
that  afforded  by  section  156  of  the  old  char- 
ter, but  for  a  reassessment  of  benefits  de- 
rived from  the  failed  Improvement,  not  failed 
because  not  made,  but  failed  because  of  an 
Irregularity  in  the  procedure  for  impressing 
the  lien  for  the  costs  of  the  benoflts,  and  a 
collection  of  such  reassessment.  In  support 
of  the  procedure  and  principle  Involved,  see 
Thomas  v.  Portland,  40  Or.  50,  66  Pac.  439; 
Cooley,  Tax.  (2d  Ed.)  306;  Frederick  v.  Seat- 
tle, 13  Wash.  428,  43  Pac.  364;  Cllne  v.  Seat- 
tle, 13  Wash.  444,  43  Pac.  367;  State  ex  rel. 
Doyle  V.  City  of  Newark,  34  N.  J.  Law,  236; 
City  of  Emporia  v.  Norton,  13  Kan.  569; 
Schenley  v.  Commonwealth,  for  the  City  of 
Allegheny,  36  Pa.  29,  78  Am.  Dec.  359;  City 
of  St.  Paul  v.  Mullen,  27  Minn.  78,  6  N.  W. 
424;  Mattingly  v.  District  of  Columbia,  97  U. 
S.  687,  24;  L.  Ed.  1098;  Spencer  v.  Merchant, 
125  U.  S.  345,  %  Sup.  Ct  921,  31  L.  Ed.  763. 

Now  it  is  strenuously  Insisted  that  the 
work  was  not  performed  or  the  Improvement 
made  by  the  contractors  In  accordance  with 
the  specifications  of  their  contract  with  the 
city.  We  may  well  assume,  and  we  think  It  to 
be  the  law — at  least.  It  Is  reason  and  conform- 
able to  justice — that  the  contract  must  have 
been  substantially  complied  with,  or  the  Im- 
provement made  in  substantial  accord  with 
the  undertaking;  otherwise,  it  would  not  be 
allowable  under  any  conditions  to  make  the 
reassessment.  It  Is  plain  that  an  assess- 
ment could  not  be  levied  for  a  different  im- 
provement than  the  one  contemplated  by  the 
regular  procedure,  and  for  a  like  reason  one 
could  not  be  levied  for  an  improvement  that 
was  not  made  to  conform  In  all  material  re- 
si)ects  to  the  one  proposed.  Mr.  Cooley  says: 
"In  the  now  proceedings  the  party  concern- 
ed will  have  the  opportunity  to  watch  the 
various  steps,  and  to  be  heard  In  review  of 
them,  that  he  has  in  any  case,  and  will  be 
precluded  by  nothing  that  has  taken  place 
In  the  proceedings  which  have  proven  abort- 
ive. The  reassessment  will  be  for  the  pur- 
pose merely  of  enforcing  against  him  a  duty 
which  he  was  likely  to  evade,  by  reason  of 
nonfeasances  or  misfeasances  of  the  officers 
who  ought  to  have  enforced  it".  Cooley, 
Tax.  (2d  Ed.)  310.  And,  in  further  elucida- 
tion of  the  subject,  Mr.  Justice  Taylor  says, 
In  Rork  v.  Smith,  55  Wis.  67,  82,  12  N.  W. 
408,  414:  "The  city  authorities  have  no 
power  to  charge  the  plaintiff's  land  with  any 
amount  as  a  special  tax  for  doing  work  in 
grading  the  street  In  front  of  his  lot,  unless 
such  grading  was  done  in  substantial  ac- 
cordance with  the  plans  and  specifications 
previously  adopted  by  the  city  authorities." 
Tills  was  a  rpassessment  proceeding.  By 
the  provisions  of  the  section  under  consid- 


eration notice  Is  required  to  be  given  to  the 
abutting  property  owners,  and  they  may  file 
objections  In  writing  to  the  reassessment. 
As  to  these,  the  common  council  must  grai^t 
a  hearing  and  determine  their  validity. 

Plaintiffs  filed  written  objections,  as  in- 
dicated by  the  complaint;  but  It  is  not  clear 
from  their  reading  whether  they  were  In- 
tended to  call  in  question  the  manner  in 
which  the  work  was  done,  or  whether  in 
accordance  with  the  specifications.  But, 
however  this  may  be,  the  council,  as  we  shall 
see  presently,  presumably  passed  upon  the 
objections,  and  the  plaintiffs  are  now  pre- 
cluded from  again  raising  the  Issue  in  this 
collateral  way,  except  it  be  shpwn  that  the 
council  has  Itself  proceeded  fraudulently. 
Elliott,  Roads  &  Streets  (2d  Ed.)  §  608; 
Chance  v.  Portland,  26  Or.  286,  38  Pac.  68; 
Canister  v.  Kochersperger,  168  111.  334,  48 
N.  E.  156;  Craft  v.  Kochersperger,  173  IlL 
617,  50  N.  K  1061;  McEneney  v.  Town  of 
Sullivan,  125  Ind.  407,  25  N.  E.  540;  De  Puy 
v.  City  of  Wabash,  133  Ind.  336,  32  N.  B. 
1016;  Cason  v.  City  of  Lebanon,  153  Ind. 
567,  55  N.  E.  768.  No  fraud,  as  It  pertains  to 
the  common  council,  is  adequately  alleged. 
The  fraud  must  relate  to  the  proceeding  on 
the  reassessment,  because  the  original  pro- 
ceeding is  an  invalidated  past  transaction, 
and  we  look  in  vain  for  any  implication  of 
fraud  as  it  respects  the  action  of  the  com- 
mon council  in  this  latter  relation.  Further- 
more, to  put  at  rest  any  controversy  touch- 
ing the  action  of  the  board  of  public  works 
in  accepting  the  improvement  in  the  first 
Instance,  we  may  say  that  the  allegations 
of  fraud,  as  it  relates  to  their  action,  are  in- 
sufficient, tested  as  tiey  are  by  demurrer. 
The  pertinent  averment  is  that  the  board, 
in  reliance  upon  the  fraudulent  representa- 
tions of  said  contractors  and  the  said  city 
engineer  and  his  deputies  and  Inspectors,  un- 
dertook to  and  did  accept  said  street  This 
falls  far  short  of  charging  the  board  of  pub- 
lic Works  even  with  fraud  in  the  premises, 
so  that  their  acceptance  of  the  improvement 
must  be  held  to  be  valid  and  binding  in  any 
collateral  attack  wherein  it  is  sought  to 
question  the  manner  In  which  the  work  was 
done.  We  hold,  therefore,  that  the  case 
made  Is  insufficient  to  warrant  inquiry  touch- 
ing the  manner  in  which  the  work  was  done 
or  Improvement  made. 

In  this  view  of  the  allegations  of  the  com- 
plaint, the  procedure  cannot  be  regarded  as 
an  attempt  under  the  taxing  power  of  the 
municipality  to  raise  money  for  private  use; 
that  is,  for  the  contractors,  and  for  Cook, 
a  holder  of  the  warrants,  contrary  to  section 
9,  art  11,  of  the  Constitution.  The  case 
being  such  that  the  abutting  owners  were 
not  allowed  to  go  behind  the  action  of  the 
board  of  public  works  or  of  the  common 
council  in  accepting  the  improvement  to 
inquire  into  the  manner  of  doing  the  work, 
it  cannot  aval!  plaintiffs  against  the  con- 
tractors and  the  holders  of  the  warrants. 
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and  their  demurrer  to  the  complaint  is  just 
as  effective  as  that  of  the  city. 

Objections  are  made  to  the  manner  of  in- 
augurating the  reassessment  proceeding.  The 
first  step  was  the  adoption  of  a  resolution, 
which,  after  reciting  that  the  original  pro- 
ceeding had  been  declared  void  by  a  decree 
of  the  circuit  court  for  Multnomah  county, 
and  that  the  abutting  property  had  been  pe- 
culiarly beneated  by  the  improvement,  de- 
fined the  district  specifically  and  peculiarly 
benefited,  and  directed  the  city  auditor  to 
prepare  within  10  days  a  preliminary  reas- 
sessment upon  tlie  lots,  blocks,  and  parcels 
of  land  within  the  district  to  the  extent  of 
their  respective  proportionate  shares  of  the 
full  value  of  the  improvement  and  to  give 
due  notice  to  the  property  owners  affected. 
In  this  relation  it  is  alleged  that  the  resolu- 
tion was  adopted  arbitrarily,  without  notice 
to  plaintiffs  or  an  opportunity  to  be  heard 
■with  reference  thereto;  but  it  Is  a  sufficient 
answer  thereto  that  the  charter  provides  for 
no  such  notice  or  hearing. 

In  pursuance  of  the  resolution,  the  au- 
ditor published  a  notice  as  follows:  "Re- 
assessment for  Improvement  of  Eftst  Burn- 
side  Street.  In  compliance  with  a  resolu- 
tion adopted  at  the  regular  meeting  of  the 
council,  held  February  18,  1903,  declaring  the 
district  benefited  by  the  Improvement  of 
East  Burnside  street,  from  the  east  line  of 
East  Eighth  street  to  the  west  line  of  East 
Twenty-Eighth  street,  and  directing  the  au- 
ditor to  prepare  a  preliminary  assessment 
upon  the  lots,  blocks,  and  parcels  of  land 
within  said  district:  Now,  therefore,  notice 
is  hereby  given  that  such  assessment  Is  now 
on  file  in  the  auditor's  ofiice,  and  that  any 
objections  to  such  assessment  must  be  filed 
in  writing  with  the  auditor  within  10  days 
from  the  18th  day  of  March,  1903,  the  last 
day  of  publication  of  this  notice,  and  notice 
is  further  given  that  said  objections  will  be 
heard  by  the  council  at  a  meeting  to  be 
held  on  the  first  day  of  April,  1903,  and  all 
persons  aggrieved  thereby  or  interested  there- 
la  must  be  present  at  said  meeting,  and  are 
warned  not  to  depart  therefrom  until  such 
reassessment  has  been  completed.  Thos.  C. 
Devlin,  Auditor.  Portland,  Oregon,  March 
7,  1903."  It  is  then  further  alleged  that  the 
auditor  did  not  forthwith  mall  to  the  prop- 
erty owners  any  kind  of  notice  whatever, 
and  that  the  only  notice  sent  to  them  was  a 
copy  of  the  published  notice.  The  prelim- 
inary reassessment  consisted  in  adopting  the 
old  assessment  In  all  material  respects,  but 
adding  interest  when  the  assessment  had 
not  been  paid,  as  section  400  prescribes. 
■  As  against  these  preliminary  steps  in  the 
procedure,  looking  to  a  reassessment  of  ben- 
efits, many  objections,  other  than  those  just 
alluded  to,  were  interposed.  Among  these, 
it  is  insisted  that  the  resolution  should  have 
contained  findings  touching  the  substantial 
completion  of  the  improvement,  its  value, 
and  the  benefits  conferred;  that  the  auditor 


did  not  make  the  preliminary  assessment 
within  10  days;  that  the  notice  published  did 
not  comply  with  the  resolution  or  'section 
400  of  the  charter,  nor  did  It  state  the 
amount  of  the  assessment,  nor  that  it  was 
upon  any  property,  nor  what  property,  nor 
the  amount  of  the  assessment  against  any 
parcel;  and  counsel  conclude  by  requesting 
the  court  to  consider  "whether  this  general 
notice  published  In  this  case  Is  sufficient'  no- 
tice to  make  due  process  of  law,,  when  it  is 
the  only  notice  given."  In  answer  to  these 
manifold  objections  it  is  only  necessary  to 
observe  that  the  common  council  has  follow- 
ed in  all  essentials  the  requirement  of  sec- 
tion 400.  A  resolution  defining  the  district 
benefited  by  the  improvement,  and  directing 
the  auditor  to  make  the  preliminary  assess- 
ment, and  fixing  the  time  within  which  it 
should  be  done,  was  adopted.  The  auditor 
gave  notice  ample  in  form  to  notify  interest- 
ed parties  of  all  that  was  being  done,  and 
this  was  properly  served  by  publication. 
The  published  notice  being  regular,  an  irreg- 
ularity attending  the  further  giving  of  per- 
sonal notice  through  the  malls  is  not  fatal 
to  the  procedure.  Section  420,  Charter.  This 
is  all  that  need  be  said  touching  the  regu- 
larity of  the  preliminaries  of  the  reassess- 
ment proceeding.  The  notice  provided  was 
sufficient  to  give  the  plaintiffs  their  day  in 
court  upon  the  reassessment  of  benefits,  and, 
having  been  given  in  the  essential  manner 
designated,  they  are  precluded  by  the  rec- 
ord. 

Another  Insistence  of  counsel  for  appel- 
lants Is  that.  If  the  common  council  proceed- 
ed regularly  in  the  acquirement  of  jurisdic- 
tion to  make  the  reassessment.  It  lost  such 
jurisdiction  before  taking  action  respecting 
the  objections  filed,  or  adopting  the  ordinance 
approving  and  confirming  such  reassessment. 
It  Is  alleged  that  on  April  1,  1903,  the  date 
fixed  for  hearing  objections  to  the  prelimi- 
nary reassessment,  that  being  a  regular  meet- 
ing of  the  common  council,  there  was  no 
quorum  present,  and  the  chief  of  police  did 
not  notify  the  members  of  the  council  as  re- 
quired by  Ordinance  10,t>vU,  and  that,  in  vio- 
lation of  such  ordinance,  the  council  adjourn- 
ed until  April  2d,  at  Or-SO  a.  m.,  which  was 
not  a  day  for  the  regular  meeting  of  the 
council.  It  Is  further  alleged  that  on  said 
2d  day  of  April  the  common  council  on  mo- 
tion continued  the  hearing  of  said  objections 
until  the  next  regular  meeting,  being  April 
15th.  These  proceedings,  it  Is  urged,  depriv- 
ed the  council  of  further  jurisdiction  In  the 
premises,  by  reason  of  the  adjournment  to 
April  2d  and  not  to  the  next  regular  meeting, 
because  not  fn  consonance  with  rule  1,  ador)t- 
ed  by  said  Ordinance  Xo.  10,906  for  the  gov- 
ernment of  the  meetings  of  the  council.  The 
rule  provides  that,  "should  there  not  be  a 
quorum  present,  it  shall  be  the  duty  of  the 
chief  of  police  immediately  to  Inform  the  ab- 
sent members  (except  those  known  to  be  un- 
avoidably  detained)   that  their  presence   ISj 
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required  to  enable  the  commdn  council  to 
proceed  to  business.  Should  they  fail  to  ap- 
pear oh  such  notice,  the  members  present 
shall  adjourn  to  the  next  regular  meeting, 
which  may  have  been  established  by  the  com- 
mon council."  From  the  allegations  it  'will 
be  seen  that  the  chief  did  not  notify  the  ab- 
sent members  as  the  rule  requires,  and  it 
does  not  appear  that  any  were  unavoidably 
absent,  so  that  the  conditions  did  not  exist 
which  piade  it  incumbent  upon  the  common 
council  to  adjourn  until  the  next  regular 
meeting.  Looking  to  the  charter  (section  66), 
we  find  that  a  majority  of  the  members  of 
the  council  shall  constitute  a  quorum  to  do 
business,  except  as  otherwise  provided,  but  a 
less  number  may  meet  and  adjourn  from 
time  to  time,  and  may  compel  the  attendance 
of  the  absent  members.  This  regulation  per- 
mits just  such  an  adjournment  as  was  talkpn, 
and  rule  1  is  not  inconsistent  therewith,  as 
It  contemplates  that  the  adjournment  shall 
be  to  the  next  regular  meeting  only  when 
the  efforts  by  taking  action  as  therein  pre- 
scribed have  been  unavailing  to  get  a  quo- 
rum. The  presumption  is  always  in  favor  of 
the  regularity  of  the  meetings  and  adjourn- 
ments of  such  deliberative  bodies,  and,  un- 
less it  Is  otherwise  affirmatively  shown  by 
appropriate  allegations  and  proofs,  they  must 
be  deemed  authoritative  and  effective.  State 
T.  Smith,  22  Minn.  218;  People  v.  Common 
Council,  5  Lans.  11;  Staats  v.  Washington,  45 
N.  J.  Law,  318.  For  all  that  appears  there- 
from, the  adjournment  to  April  2d  was  regu- 
larly taken,  and  the  proceedihg  on  that  day 
in  continuing  the  hearing  upon  the  objections 
until  the  next  regular  meeting  was  regular. 

Like  objections  are  made  to  the  adjourn- 
ment from  the  regular  meeting  of  March  16, 
1901,  to  the  next  day,  when  the  ordinance 
was  finally  adopted;  but  these  are  untenable 
for  the  reasons  as  above. 

At  the  regular  meeting  of  April  15,  1903, 
on  motion,  "the  matter  of  the  reassessment" 
and  the  remonstrance  were  "continued  on 
the  table  until  the  next  regular  meeting," 
and  so  on  from  regular  meeting  to  regular 
meeting  until  finally  disposed  of.  It  is  sug- 
gested that  the  council  lost  Jurisdiction  by 
causing  the  matter  to  lie  on  the  table.  The 
record  nowhere  shows  that  the  measures 
were  laid  on  the  table.  The  manner  of  con- 
tinuance from  meeting  to  meeting  was  by 
motion  that  they  be  continued  "on  the  table." 
There  was  no  meeting  that  it  was  not  thus 
continued,  so  that  the  matter  was  kept  in 
band,  as  though  It  was  thought  to  be  neces- 
sary to  regularly  continue  the  business,  or 
else  the  council  could  not  finally  act  upon  It. 
"While  the  language  employed  was  not  alto- 
gether appropriate  for  a  continuance  in  the 
regular  way  from  meeting  to  meeting,  it 
was  not  effective  to  lay  the  matter  on  the 
table,  and  should  be  resolved  in  accordance 
with  the  plain  and  obvious  intention  of  the 
council,  which  was  simply  to  effect  a  con- 
tinuance of  the  business  from  meeting  to 


meeting.  Tbe  objection  is  not,  therefore, 
well  taken. 

It  is  next  objected  that  the  council  refus- 
ed to  consider  the  objections,  but  merely 
ordered  them  to  be  placed  on  file.  Tbe  fact 
Is  that  the  minutes  of  the  meeting  as  set  out 
by  the  complaint  do  not  show  what  was  done 
with  the  objections.  A  rempnstranee  was 
placed  on  file,  but  we  cannot  say  that  this 
means  the  objections.  The  record  being  si- 
lent as  to  the  objections,  we  must  assume 
that  they  were  considered  and  found  to  be 
without  merit,  because  the  council  subse- 
quently passed  the  reassessment  ordinance 
as  though  they  were  not  in  the  way.  This  is 
in  accordance  with  the  rule  above  discussed 
In  favor  of  the  regularity  of  the  proceedings, 
unless  affirmative  shown  to  b'e  otherwise. 

This  leaves  but  one  other  question  for  con- 
sideration, which  is  as  to  the  alleged  Invalid- 
ity of  the  warrants  Issued  In  payment  of 
the  improvement  The  contention  is  that,  as 
the  former  proceeding  was  Invalidated,  tbe 
warrants  were  also  without  validity,  and 
should  be  declared  void.  The  nature,  how- 
ever, of  the  present  proceeding,  as  we  have 
seen,  is  to  supplement  the  regular  proceeding, 
and  to  carry  to  a  successful  termination  that 
which  was  inaugurated  primarily;  and  it  is 
effective.  If  regularly  pursued,  not  only  to 
secure  a  valid  assessment  of  benefits,  but  to 
reach  back  and  validate  the  warrants,  so  far. 
at  least,  as  the  reassessed  benefits  are  suffi- 
cient for  that  purpose,  and  they  will  not  be 
invalidated  In  any  respect  or  in  any  amount 
until  the  occasion  arises  therefor. 

Finding  no  errors  in  the  record,  the  decree 
of  the  circuit  court  will  l>e  affirmed. 


(SS  Uont  101) 
DALY  BANK  &  TRUST  CO.  OP  BUTTB  t. 
BOARD  OF  COM'RS  OF  SILVER 
BOW  COUNTI  et  al. 

(Supreme  Court  of  Montana.     July  29,  1905.) 

1.  Taxation  —  CoNsrrruTiONAL     Require- 
ments—U  n  iro  bm  ity. 

Civ.  Code,  §  611,  providing  for  the  taxation 
of  trust  deposit  and  security  corporations  in 
the  same  manner  as  national  banks,  is,  in  view 
of  the  fact  that  Rev.  St.  U.  S.  §  5219  [U.  8. 
Comp.  St.  1901,  p.  3502],  limits  the  right  of 
tbe  state  to  tax  national  banks  to  the  taxation 
of  their  real  estate  and  the  shares  of  their 
capital  stock  in  the  hands  of  their  stockholders, 
repugnant  to  Const,  art.  12,  H  1,  7,  requiring 
tlie  {.legislature  to  levy  a  uniform  rate  of  as- 
sessment and  taxation,  and  to  prescribe  such 
regulations  as  shall  secure  a  just  valuation  for 
taxation  of  all  property,  and  providing  that  all 
corporations  shall  be  subject  to  taxation  on  real 
and  personal  property  owned  by  them,  in  that 
it  exempts  the  personal  property  of  trust  de- 
posit and  security  companies  from  taxation. 

2.  Same— Taxation  of  Stock. 

Const,  art.  12,  $  1,  requires  tbe  Legislature 
to  prescril>e  such  regulations  aa  shall  secure  a 
just  taxation  for  all  property  except  that  par- 
ticularly exempted.  Section  7  provides  that 
every  corporation  shall  be  subject  to  taxation 
on  real  and  personal  property  owned  an4  used 
by  it,  and  not  exempt.  Section  2  prescribes 
exemptions  from  taxation.    Section  17  provides 
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that  the  word  "property"  includes  moneys, 
credits,  etc.,  but  shall  not  be  construed  so  as 
to  authorize  the  taxation  of  the  stock  of  a  cor- 
poration when  the  property  of  such  corpora- 
tion represented  by  such  stock  is  within  the 
state,  and  has.  been  taxed.  Pol.  Code,  8  3670, 
provides  that  all  property  is  subject  to  taxation 
except  as  provided  in  section  3671,  which  con- 
tains the  exemptions  mentioned  in  the  Consti- 
tution. Section  3680  repeats  the  provisions  of 
Const,  art.  12,  §  17.  Section  3090  requires 
taxable  property  to  be  assessed  at  its  full  cash 
value.  Held,  mat  stock  of  a  state  bank  or 
trust  company  to. to  be  assessed  to  the  owner 
at  its  full  cash  value  except  to  the  extent  that 
that  value  is  represented  in  property  which  is 
assessed  to  the  bank  or  trust  company. 

3.  Same— Exemptions— CONSTITBTIONAI,  Pro- 
visions. 

Pol.  Code,  i  3701,  providing  for  the  taxa- 
tion of  solvent  credits,  less  such  debts  as  may 
be  owing  by  the  taxpayer,  conforms  with  Const. 
art.  12,  {  1,  requiring  the  Legislature  to  pre- 
scribe regulations  looking  to  the  just  valuation 
of  all  property  for  taxation,  and  does  not  pre- 
scribe an  exemption  from  taxation  in  addition 
to  and  in  violation  of  section  2  of  said  article, 
enumerating  specifically  the  various  exemptions 
from  taxation. 

4.  Same  —  Taxation  of  Banks  —  DtoccrioN 
OF  Debts. 

Pol.  Code,  $  3701,  providing  for  the  making 
of  a  sworn  written  statement  to  the  assessor 
showing  all  property  belonging  to  or  under  the 
control  of  any  corporation  of  which  the  tax- 
payer is  president,  secretary,  or  managing  agent, 
and  of  all  solvent  credits  due  or  owing  to  any 
corporation  of  which  he  is  such  an  officer,  de- 
ducting from  the  sum  total  of  such  credits 
debts  owing  by  such  person  or  corporation,  ap- 
plies to  both  natural  persons  and  corporations, 
and  under  it  a  state  bank  or  trust  company 
maj  deduct  from  its  solvent  credits  its  just 
debts,  provided  it  makes  the  proper  return  to 
the  assessor,  and  claims  the  reduction,  and 
otherwise  complies  with  the  law:'  and  all  its 
remaining  property  is  subject  to  taxation  in 
the  same  manner  as  the  property  of  a  natural 
person. 

Appeal  from  District  Court,  Sliver  Bow 
County ;   E.  W.  Harney,  Judge. 

Submitted  controversy  between  the  Daly 
Bank  &  Trust  Company  of  Butte  and  the 
board  of  county  commissioners  of  Sliver  Bow. 
county  and  another.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Albert  J.  Galen,  Atty.  Gen.,  F.  W.  Mettler 
and  W.  H.  Poornian,  Asst.  Attys.  Gen.,  and 
J.  Bruce  Kremer,  for  appellants.  A.  J,  Camp- 
bell, for  respondent. 

HOLLOWAY,  J.  This  controversy  was 
submitted  to  the  trial  court  under  the  provi- 
sions of  sections  20o0,  2051,  and  2052  of  the 
Code  o(  Civil  Procedure.  The  agreed  state- 
ment sets  forth  at  length  the  facts  that  the 
Daly  Bank  &  Trust  Company  is  a  corporation 
organized  under  the  provisions  of  chapter  1, 
tit  3,  dlv.  1,  part  4,  of  the  Civil  Code  of  Mon- 
tana, and  was  transacting  a  banking  and 
trust  business  on  the  first  Monday  of  March, 
1903.  Then  follows  a  statement  of  the 
amount  of  its  capital  stock  and  undivided 
profits,  the  names  of  the  stockholders,  and 
the  amount  of  capital  stock  owned  by  each, 
and  a  statement  of  the  bank  made  on  the 


first  Monday  of  March,  1903,  showing  Its  re- 
sources and  liabilities  in  detail.  It  Is  then 
set  forth  that  the  bank  made  a  return  to  the 
assessor  as  required  by  the  provisions  of  sec- 
tions 3691-3604  of  the  Political  Code  of  Mon- 
tana ;  that  from  this  statement  it  appeared 
that  the  amount  Invested  in  real  estate  by 
the  bank  was  $45,000,  and  the  amount  Invest- 
ed in  banking  furniture  and  fixtures  $4,500; 
that  the  surplus  and  undivided  profits 
amounted  to  $36,500;  that  the  real  estate 
and  personal  property  was  returned  as  as- 
sessable to  the  bank,  and  the  capital  stock, 
less  the  amount  invested  In  real  estate  and 
personal  property,  returned  as  taxable  to  the 
several  stockholders  in  proportion  to  the 
number  of  shares  owned  by  each ;  that  this 
assessment  was  accepted  by  the  assessor,  and 
spread  upon  the  assessment  roll,  passed  upon 
and  approved  by  the  board  of  equalization, 
the  tax  extended,  the  tax  roll  turned  over  to 
the  county  treasurer,  wno  demanded  and  re- 
ceived from  the  bank  and'  from  the  stock- 
holders, through  the  agency  of  the  bank,  the 
taxes  assessed  upon  the  property  so  return- 
ed ;  that  thereafter,  'on  December  17,  1903, 
wl^hont  giving  the  bank  any  notice  whatever, 
the  assessor  of  Silver  Bow  county,  acting  un- 
der the  direction  of  the  board  of  county  com- 
missioners, assessed  to  this  bank  solvent 
credits  over  and  above  the  original  assess- 
ment of  $1,160,105 ;  that  by  direction  of  the  . 
board  of  county  commissioners  this  assess- 
ment was  returned  to  the  county  treasurer, 
and  by  him  extended  on  the  assessment  roll, 
and  the  tax,  amounting  to  $19,257.73,  de- 
manded from  the  bank.  This  gave  rise  to 
this  controversy,  which  was  submitted  to  the 
district  court  upon  the  agreement  that  it  the 
court  should  find  that  the  assessment  of  $1,- 
160,105  was  improperly  made,  then  the  tax 
thereon  should  be  canceled  and  held  void; 
but  in  case  the  court  should  find  that  it  was 
properly  made,  then  judgment  should  be  en- 
tered against  the  bank  for  tbat  amount  of 
the  tax.  The  court  found  the  assessment  to 
be  void,  and  entered  Judgment  canceling  the 
same.  From  that  Judgment  this  appeal  Is 
prosecuted. 

All  parties  to  the  controversy  had  appar- 
ently proceeded  upon  the  theory  that  the 
property  of  a  state  bank  or  trust  company 
can  only  be  taxed  In  the  manner  provided  by 
section  611  of  the  Civil  Code.  But  after  the 
tax  had  been  paid  upon  the  bank's  assess- 
ment as  returned  by  it  it  appears  that  the 
board  of  commissioners  entertained  some 
doubt  as  to  whether  or  not  the  solvent  cred- 
its of  a  state  bank  or  trust  company  are  not 
also  taxable,  without  any  deduction  being  al- 
lowed or  permitted  for  the  debts  of  such  bank 
or  trust  company,  and  it  was  apparently  for 
the  purpose  of  securing  an  adjudication  up- 
on this  matter  that  the  assessor  was  directed 
to  assess  to  the  bank  its  solvent  credits  and 
to  direct  the  treasurer  to  collect  the  tax  up- 
on the  same.  While  the  circumstances  at- 
tending the  making  of  this  supplemental  as-. 
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sessment  precluded  the  parties  from  pre- 
senting succinctly  the  matters  actually  in 
controversy,  still,  by  brushing  aside  all  pure- 
ly technical  objections,  including  the  ques- 
tions as  to  whether  the  assessor  coiild  make 
the  assessment  at  the  time  or  in  the  manner 
which  be  did,  whether  such  assessment  could 
be  made  without  notice  to  the  bank,  and 
whether  or  not  the  bank  sought  to  have  de- 
ducted from  its  solvent  credits  Its  bona  fide 
debts  or  had  an  opportunity  to  do  so,  we  are 
able  then  to  determine  that  the  parties  to  the 
agreed  statement  of  facts  sought  to  have  set- 
tled the  question  :  What  property  of  a  state 
bank  or  trust  company  is  subject  to  taxation 
and  in  what  manner?  The  position  of  re- 
spondent is  that  its  property  is  only  assessa- 
ble in  the  manner  provided  by  section  611  of 
the  Civil  Code;  while  that  of  the  appellants 
apparently  is  that  solvent  credits  of  a  state 
bank  or  trust  company  are  also  taxable,  and 
that,  too,  without  any  deduction  being  al- 
lowed therefrom  ^or  bona  fide  debts.  We  are 
unable  to  agree  with  either  of  the  parties. 

1.  Section  611  of  the  Civil  Code  provides: 
"Sec.  611.  The  property  of  the  corporation  ot- 
ganized  under  this  act  shall  be  assessed. for 
taxes  in  the  same  manner  as  the  property 
of  national  banks  and  no  other."  This  sec- 
tion is  clearly  unconstitutional.  In  the  ab- 
sence of  congressional  action,  this  state  could 
not  tax  any  property  of  a  national  bank, 
and  its  property  can  only  be  taxed  to  the 
extent  that  the  general  government  has 
granted  to  the  state  permission  to  do  so. 
Section  5219  of  the  United  States  Revised 
Statutes  [U.  S.  Comp.  St  1901,  p.  3502]  lim- 
its that  right  to  taxing  to  the  bank  its  real 
estate,  and  to  the  stockholders  the  shares 
of  capital  stock  owned  by  them.  This  ex- 
cludes from  taxation  by  the  state  all  per- 
sonal profierty  owned  by  a  national  bank. 
First  Nat.  Bank  v.  Province,  20  Mont.  374, 
51  Pac.  821.  And  under  section  611,  above, 
all  the  personal  property  of  a  state  bank 
or  trust  company  would  likewise  be  exempt 
from  taxation  if  a  state  bank  or  trust  com- 
pany can  only  be  taxed  in  the  manner  in 
which  a  national  bank  is  taxed.  But  this 
exemption,  ae  applied  to  the  personal  prop- 
erty of  a  state  bank  or  trust  company,  is  a 
direct  contravention  of  sections  1  and  7  of 
article  12  of  the  Constitution  of  Montana, 
which  provide: 

"Section  1.  The  necessary  revenue  for  the 
supitort  and  maintenance  of  the  state  shall 
be  provided  by  the  legislative  assembly, 
which  shall  levy  a  uniform  rate  of  assess- 
ment and  taxation,  and  shnl^  prescribe  such 
regulations  as  shall  secure  a  just  valuation 
for  taxation  of  all  property,  except  that  spe- 
cially provided  for  in  this  article." 

"Sec.  7.  The  power  to  tax  corporations  or 
corporate  property  shall  never  be  relinquish- 
ed or  suspended,  and  all  corporations  in  this 
state,  or  doing  business  therein,  shall  be  sub- 
ject to  taxation  for  state,  county,  school, 


municipal  and  other  purposes,  on  real  and 
personal  property  owned  or  used  by  theui 
and  not  by  this  Constitution  exempted  from 
taxation." 

See,  also.  Northwestern  Life  Ins.  Co.  v. 
Lewis  &  Clarke  County,  28  Mont  484,  72  Pac 
982,  98  Am.  St  Rep.  572. 

What  property  of  a  state  bank  or  trust 
company  then  is  subject  to  taxation?  Sec- 
tion 1  of  article  12,  above,  provides  that  the 
legislative  assembly  shall  prescribe  such  reg- 
ulations as  shall  secure  a  just  valuation  for 
taxation  of  all  property,  except  that  particu- 
larly exempted;  and  section  7  of  article  12, 
above,  prescribes  that  every  corporation  shall 
be  subject  to  taxation  on  real  and  personal 
property  owned  or  used  by  it  and  not  ex- 
empt from  taxation;  while  section  3670  of 
the  Political  Code  provides  that  "all  proi»- 
erty  in  this  state  is  subject  to  taxation,  ex- 
cept as  provided  In  the  next  section."  The 
next  section  referred  to  merely  contains  ex- 
emptions mentioned  in  section  2  of  article 
12  of  the  Constitution.  These  are  general 
provisions,  and  are  limited  by  section  17  of 
article  12,  which  provides:  "Sec.  17.  The 
word  property  as  used  in  this  article  is  here- 
by declared  to  include  moneys,  credits,  bonds, 
stocks,  franchises  and  all  matters  and  things 
(real,  personal  and  mixed)  capable  of  private 
ownership,  but  this  shall  not  be  construed  so 
as  to  authorize  the  taxation  of  the  stocks 
of  any  company  or  corporation  when  tBe 
property  of  such  company  or  corporation  rep- 
resented by  such  stocks  is  within  the  state 
and  has  been  taxed."  The  meaning  of  this 
last  section  is  clear:  To  the  extent  that  the 
capital  stock  is  rep);esented  by  property  be- 
longing to  the  state  bank  or  trust  company, 
and  which  property  is  liable  to  taxation,  to 
that  extent  the  stock  of  that  bank  or  trust 
company  is  not  taxable.  The  real  and  person- 
al property  of  a  state  bank  or  trust  company 
is  to  be  assessed  as  are  the  same  kinds  of 
property  belonging  to  natural  persons.  "All 
taxable  property  must  be  assessed  at  Its  full 
cash  value."  Section  3690,  Pol.  Code.  Stocks 
of  a  state  bank  or  trust  company  fall  within 
the  definition  of  the  term  "property"  as  given 
in  section  17  of  article  12  of  the  Constitu- 
tion, above,  and  in  section  3680,  subds.  1  and 
4,  of  the  Political  Code,  and  are  to  be  as- 
sessed to  the  owners  at  their  full  cash  value, 
except  to  the  extent  that  that  value  Is  rep- 
resented in  property  which  is  assessed  to  the 
bank  or  trust  company.  Section  17,  art  12, 
above. 

Section  3693  of  the  Political  Code  was 
doubtless  intended  to  direct  the  method  of 
assessing  the  stocks  of  a  state  bank  or  trust 
company  in  conformity  with  section  17  of 
article  12,  above,  but  it  falls  to  do  so.  How- 
ever, as  that  section  of  the  Constitution  is 
in  the  nature  of  a  prohibition,  it  Is  so  far 
self-executing  as  to  prohibit  the  assessment 
upon  the  stocks  of  a  bank  or  trust  company 
of  any  greater  valuation  than  the  full  cash 
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value  of  such  stocks,  less  the  amount  of  the 
property  representing  that  stock,  which  Is  as- 
sessed to  the  bank  or  trust  company  Itself. 

2.  The  only  other  question  presented  la: 
May  a  state  bank  or  trust  company  offset,  as 
against  Its  solvent  credits.  Its  general  debts, 
as  provided  by  section  3701  of  the  Political 
Code?  That  section  provides:  "Sec.  3701. 
He  [the  assessor]  must  require  from  each 
person  a  statement  under  oath,  setting  forth 
specifically  all  the  real  and  personal  property 
owned  by  such  person,  or  In  his  possession, 
or  under  his  control,  at  twelve  o'clock  m.  on 
the  first  Monday  In  March.  Such  statement 
must  be  In  writing  showing  separately: 
•  •  *  (3)  All  property  belonging  to,  claim- 
ed by,  or  In  the  possession  or  imder  the  con- 
trol or  management  of  any  corporation  of 
which  such  person  is  president,  secretary, 
cashier  or  managing  agent.  *  ♦  *  (6) 
All  solvent  credits,  secured  or  unsecured,  due 
or  owing  to  such  person  or  any  firm  of  which 
he  is  a  member,  or  due  or  owing  to  any  cor- 
poration of  which  he  Is  president,  secretary, 
cashier  or  managing  agent,  deducting  from 
the  sum  total  of  such  credits  only  such  debts, 
secured  or  unsecured,  as  may  be  owing  by 
such  person,  firm  or  corporation.  No  debt  Is 
to.be  deducted  unless  the  statement  shows 
the  amount  of  such  debt,  as  stated  under 
oath,  in  the  aggregate.  In  case  of  banks,  the 
statement  is  not  required  to  show  the  debts 
In  detail,  or  to  whom  it  is  owing ;  but  the  as- 
sessor has  the  privilege  of  examining  the 
books  of  such  banks  to  verify  said  state- 
ment." This  is  a  general  provision  applica- 
ble alike  to  all  taxpayers,  whether  natural 
persons  or  corporations.  C!ommonwealth  v. 
St.  Bernard  Coal  Co.  (Ky.)  9  S.  W.  709 ;  Mc- 
Aden  v.  Commissioners,  97  N.  C.  355,  2  S.  E. 
670.  But  it  Is  contended  that  the  effect  of 
this  statute  Is  to  exempt  from  taxation  prop- 
erty other  than  that  enumerated  In  section  2 
of  article  12  of  the  Constitution,  and,  as  the 
provisions  of  the  Constitution  are  declared  to 
be  mandatory  and  prohibitory,  the  envunera- 
tions  In  that  section  are  exclusive  of  any 
other ;  and  while  at  first  blush  it  might  seem 
that  the  provision  In  section  3701,  subd.  6, 
has  the  effect  of  creating  exemptions,  as  a 
matter  of  fact  It  does  not.  The  purpose  of 
that  section  Is  merely  to  ascertain  the  just 
amount  and  value  of  property  for  the  pur- 
pose of  taxation,  In  conformity  with-  the  pro- 
visions of  section,  1,  art.  12,  above,  which  au- 
thorizes the  Legislature  to  make  regulations 
such  (ts  shall  secure  a  just  valuation  of  all 
property.  The  decisions  of  courts  are  prac- 
tically uniform  in  holding  that  statutes  of 
this  character  do  not  have  the  effect  of  ex- 
empting property  from  taxation,  and  are  not 
unconstitutional.  1  Cooley  on  Taxation  (3d 
Ed.)  269,  and  cases  cited.  The  resuft  of  our 
deliberations  is  that  a  state  bank  or  trust 
company  may  deduct  from  its  solvent  credits 
Its  just  debts,  which  debts  are  defined  by  the 
Code,  provided  it  makes  the  proper  return  to 
the  assessor,  and  claims  the  reduction,  and 


otherwise  compiles  with  the  law;  that  when 
this  is  done  all  of  Its  remaining  property  is 
subject  to  taxation,  the  same  as  the  prop- 
erty of  a  natural  person';  and,  finally,  the 
stock  is  taxable  to  the  owners  at  Its  full 
cash  value,  less  the  amount  of  taxable  prop- 
erty of  the  bank  or  trust  company  represent- 
ing such -stock. 

While  the  result  reached  Is  not  In  accord 
with  the  contention  of  either  of  the  parties 
to. this  controversy,  we  are  of  the  opinion 
that  the  district  court  committed  no  error  in 
its  judgment,  and  the  judgment  Is  tberefoire 
affirmed. 

Affirmed. 

BRANTLT,  0.  X,  and  MILBJDRN,  J^  con- 
cur. 


(33  Mont.  1(») 
MICHENBR  v.  PRANSHAM. 
(Supreme  Court  of  Montana.     July  29,  1905.) 

1.  Pabtnership  —  Cbeation    of    Relation - 
8HIP— Individual  Liabilitt. 

One  who  furnishes  logs  to  others  who  are 
running  a  sawmill  ih  wliich  the  former  has  no 
interest,  does  not,  by  reason  of  the  fact  that 
the  proceeds  of  the  manufactured  lumber  are 
divided  between  the  owners  of  the  sawmill  and 
himself,  sustain  such  a  relation  to  the  owners 
of  the  sawmill  as  to  be  liable  fof  any  obligation 
contracted  by  one  of  them. 

2.  Attacument— Dismissal— RiGiiTS   of  De- 
fendant— Receipt  of  Attached  Pboperty. 

C^ode  Civ.  Prop.  §  903,  provides  for  the 
sale  of  perishable  property  and  the  collection 
of  debts  and  credits  levied  on  under  attachment 
and  the  retention  of  the  proceeds  by  the  sheriff 
to  answer  any  judgment  that  may  be  recovered 
in  the  action.  Section  911  provides  that,  if 
defendant  recover  judgment  against  plaintiff, 
all  the  proceeds  of  sales  and  money  collected 
by  the  sheriff  and  all  property  attached,  remain- 
ing in  the  sheriff's  hands  must  l>e  delivered  to 
defendant  or  his  agent.  Held,  that  on  the  dis- 
missal of  an  attachment,  the  sheriff  is  bound 
to  pay  to  the  successful  defendant  moneys  col- 
lected under  the  attachment  from  such  defend- 
ant's debtor. 

3.  Same— BuBDEN  or  Pboof. 

Where  an  attachment  suit  against  joint  de- 
fendants was  dismissed  as  to  one  of  the  defend- 
ants, whereupon  he  brought  suit  against  the 
sheriff  to  recover  money  collected  by  the  latter 
under  the  attachment,  the  burden  was  on  such 
defendant  to  show  that  the  money  belonged  to 
himself,  after  which  the  sheriff  could  show,  if 

Sossible,  that  such  was  not  the  fact,  but  that 
e  was  entitled  to  hold  the  money  to  apply 
upon  any  judgment  which  the  attachment  plain- 
tiff might  recover  against  the  other  attachment 
defendant. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty;  W.  R.  C.  Stewart,  Judge. 

Action  by  Thomas  Michener  against  W.  J. 
FranshatQ.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

See  29  Mont.  240,  74  Pac.  448. 

E.  B.  Hoffman,  for  appellant  John  A. 
Luce,  for  respondent. 

BRAXTLY,  C.  J.  On  a  former  appeal  in 
this  case  (29  Mont.  240,  74  Pac.  448)  a  judg- 
ment in  favor  of  the  plaintiff  and  an  orderj 
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denying  defendant's  motion  for  a  new  trial 
•were  reversed  because  of  error  committed 
by  the  court  in  excluding  certain  evidence. 
On  the  second  trial  the  court  sustained  a  mo- 
tion for  nonsuit,  and  directed  Judgment  for 
the  defendant  The  present  appeal  Is  from 
the  Judgment. 

The  only  question  now  before  us  Is  wheth- 
er the  evidence  introduced  by  plaintiff  at  the 
trial  made  out  a  case  for  the  Jury.  In  brief 
the  facts  are:  The  defendant,  as  sheriff,  un- 
der an  attachment  issued  out  of  the  district 
court  of  Gallatin  county  In  an  action  enti- 
tled "Ira  De  Long  vs.  Bert  and  Thomas 
Mlchener,"  the  plaintiff  herein,  attached  In 
the  hands  of  one  Vreeland  a  debt  due  from 
him  to  one  or  both  of  the  defendants, 
amounting  to  $130>65.  Subsequently  Vree- 
land paid  the  amount  of  the  debt  to  the  de- 
fendant, who  held  it  to  await' the  result  of 
the.  action.  Afterwards  De  Long  dismissed 
the  action  as  to  the  plaintiff,  and  Judgment 
was  entered  Jn  his  favor.  Thereupon  he 
made  demand  upon  the  defendant  for  the 
amount  so  paid  by  yreeland,  claiming  that 
the  debt  was  due  him,  and  that  Bert  Mlchen- 
er had  no  Interest  In  It  This  demand  was 
refused,  whereupon  this  suit  was  brought. 

At  the  trial  It  appeared  that  Vreeland  was 
nnder  contract  to  build  a  bridge  for  Galla- 
tin county  over  the  West  Gallatin  river,  he 
having  assumed  the  contract  originally  let 
to  one  Thorpe.  He  contracted  with  plain- 
tiff for  lumber  necessary  for  that  purpose, 
and  the  lumber  was  furnished.  It  was  ob- 
tained from  logs  furnished  on  shares  by 
plaintiff  to  one  Blanchard  and  Bert  Micben- 
er,  who  were  running  a  sawmill.  In  this 
mill  plaintiff  bad  no  interest  It  appears 
that  after  the  lumber  was  manufactured 
from  the  logs  furnished  It  was  divided  be- 
tween Blanchard  and  Bert  Micbener  on  the 
ohe  hand,  and  the  plaintiff  on  the  other, 
each  taking  the  share  agreed  upon. 

From  this  brief  statement  It  Is  apparent 
that  the  debt  attached  by  the  defendant 
was  due  Thomas  Micbener  alone.  The  rela- 
tion between  Bert  and  Thomas  Mlchener 
created  by  the  furnishing  of  the  logs  to  be 
manufactured  into  lumber  by  Blanchard  and 
Bert  Mlchener, '•Thomas  Mlchener  taking  his 
share  of  the  product,  was  not  such  as  to  ren- 
der the  latter  liable  for  any  of  the  obliga- 
tions of  Bert  Mlchener,  and  the  evidence  was 
sufficient  to  make  out  a  prima  fade  case 
for  the  Jury,  If,  as  a  matter  of  law,  a 
sheriff  is  bound  to  account  to  a  successful 
defendant  in  an  attachment  suit  for  moneys 
collected  under  the  attachment  from  such 
defendant's  debtor.  The  district  court  seems 
to  have  proceeded  upon  the  theory  that  pay- 
ment of  the  debt  to  the  sheriff  by  Vreeland 
was  voluntary,  and  that  there  is  no  privity, 
statutory  or  contractual,  between  the  plain- 
tiff and  defendant  upon  which  the  plaintiff 
may  sustain  this  action.  For  obvious  rea- 
sons this  theory  is  erroneous;  for,  independ- 
ently of  the  equitable  rule  deduced  from  the 


decisions,  to  the  effect  that,  when  the  de- 
fendant has  received  money  which  in  equity 
and  good  conscience  belongs  to  the  plnintlff. 
he  ought  not  to  be  allowed  to  retain  It  It  is 
clear  that  the  facts  of  this  case  bring  It 
within  the  provisions  of  sections  903  and  911 
of  the  Code  of  Civil  Procedure.  Under  the 
former  the  sheriff  may  collect  the  debts  and 
credits  of  the  defendant  which  have  been 
attached.  His  receipt  operates  as  a  dis- 
charge of  the  debtor.  Under  the  latter,  if 
the  defendant  recovers  Judgment  all  pro- 
ceeds of  sales  made  under  the  attachment, 
moneys  collected,  and  all  property  attached 
remaining  in  the  sherifTs  hands  must  be 
delivered  to  the  defendant  or  his  agent. 
Thus  the  duty  of  the  defendant  upon  the  dis- 
missal of  the  action' against  the  plaintiff  in 
this  case  was  clear,  provided  only  it  appear- 
ed that  the  money  belonged  In  fact  to  the 
plaintiff.  The  burden  then  rested  upon  the 
plaintiff  to  show  the  debt  was  due  from 
Vreeland  to  himself.  When  this  was  made 
to  appear,  a  case  was  made  upon  which 
he  was  entitled  to  recover.  The  burden  was 
then  cast  upon  the  defendant  to  show,  if  he 
could,  that  such  was  not  the  fact,  but  that 
be  was  entitled  to  hold  it  to  apply  upon  the 
judgment  which  De  Long  might  recover  In 
the  action  against  Bert  Mlchener;  other- 
wise the  plaintiff,  by  the  mistake  of  De  Long 
in  making  him  a  defendant,  and  by  Vree- 
land's  payment  to  the  sheriff  lender  the  at- 
tachment, thereby  obtaining  a  discbarge  of 
his  obligation  to  the  plaintiff,  would  be  de- 
prived of  his  property  without  remedy 
against  any  one. 

During  the  argument  attention  was  called 
to  the  case  of  Merchants'  and  Miners'  Na- 
tional Bank  v.  Barnes,  18  Mont  335,  45  Pac. 
218,  47  L.  R.  A.  737,  56  Am.  St  Rep.  586. 
It  was  urged  by  counsel  for  defendant  that 
it  Is  decisive  of  this  case.  There  is,  bow- 
ever,  a  broad  distinction  between  the  two. 
The  mining  company,  garnishee  in  that'  case, 
with  full  knowledge  that  the  debt  due  from 
it  to  Tyler,  the  defendant  had  been  assign- 
ed to  the  plaintiff,  assumed  to  pay  it  to 
Barnes,  who  actually  applied  it  to  the  satis- 
faction of  the  Judgment  against  Tyler.  By 
the  payment  to  Barnes  after  notice  of  the 
assignment  by  Tyler,  the  mining  company 
did  not  discharge  the  debt.  It  voluntarily 
paid  when  It  should  not  have  done  so. 
Barnes  was  not  obliged  to  dlsregai^d  the  ac- 
knowledgment of  Its  liability  by  the  company 
to  Tyler  and  desist  from  further  proceedings 
under  the  writ  nor  was  he  obliged  to  refuse 
payment  of  the  amount  admitted  to  be  due. 
In  doing  as  be  did  he  committed  no  wrong 
to  the  bank,  because  the  mining  company's 
obligation  to  the  bank  was  not  discharged 
by  Its  payment  In  the  case  at  bar  Vree- 
land was  Indebted  to  the  plaintiff,  who  was 
a  defendant  in  the  action  of  De  Long  v. 
Mlchener.  Payment  of  the  debt  was  prop- 
erly made  to  the  defendant  under  the  writ 
under   section  903,   supra,   and  discharged 

Digitized  by  VjW^^V  It 


Cal.) 


EX  PARTE  ZHIZHUZZA. 


955 


Vreeland.  When  the  action  was  dismissed 
as  to  plaintiff,  and  Judgment  entered  In  his 
favor,  the  defendant  was,  nnder  section  911, 
supra,  clearly  bound  to  account  to  him  for 
the  money  collected  from  Vreeland.  The  Is- 
sue to  be  tried  was  whether  the  debt  was 
due  to  plaintiff.  This  view  was  entertained 
by  this  court  on  the  former  appeal.  The 
court  therefore  erred  In  sustaining  the  mo- 
tion for  nonsuit  and  rendering  judgment  for 
the  defendant.  What  has  been  said,  of 
course,  must  be  understood  to  apply  only  to 
the  case  as  presented  to  this  court  On  a 
new  trial  the  defendant  will  hare  the  oppor- 
tunity to  rebut  the  case  made  by  plaintiff, 
and  It  will  be  a  question  for  the  Jury  as  to 
whether  or  not  the  plaintiff  is  entitled  to  re- 
cover. The  Judgment  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 
Reversed  and  remanded. 

MILBURN,  J.,  concurs.  HOLLOW  AT,  J., 
being  disqualified  takes  no  part  In  the  fore- 
going decision. 


(147  Cal.  328) 

Ex    parte    ZHIZHUZZA.      (Cr.    1,240.) 
(Supreme  Court  of  California.    July  13,  1905.) 

1.  Municipal  Cobpokations  —  Police  Pow- 
er —  Obdinances  —  Unifobmity  —  Gab- 

BAGE— REMOVAI,. 

A  city  ordinance  providing  that  the  city 
should  have  exclv^ive  charge  of  the  removal 
of  garbage,  and  providing  a  different  charge 
for  garbage  removed  from  a  private"  dwelling 
house  from  that  removed  from  any  shop,  store, 
or  business  bouse,  was  not  thereby  rendered 
invalid  for  nonuniformity. 

2.  Same. 

Under  Const,  art  11,  {  11,  granting  now- 
er  to  municipal  corporations  to  enforce  within 
their  limits  all  such  local  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with 
general  laws,  a  city  ordinance  providing  that 
garbage  should  be  removed  only  by  the  mty  or 
its  authorized  agents  in  the  manner  designated 
in  the  ordinance  was  not  invalid,  in  that  its 
classification  was  based  on  the  character  of  the 
buildings  from  which  garbage  was  to  be  re- 
moved, and  not  directly  on  the  quantity  to  be 
removed. 

3.  Same. 

Const,  art.  1,  I  11,  providing  that  all  laws 
of  a  general  nature  shall  have  uniform  opera- 
tion, has  no  application  to  ordinances  of  a  city, 
adopted  in  the  exercise  of  police  power,  pro- 
viding for  the  city's  exclusive  right  to  remove 
garbage,  etc. 

4.  Same— Objections— Right  to  Ubge. 

Where  petitioner  was  convicted  of  violat- 
ing a  city  ordinance,  providing  that  the  city 
should  have  the  exclusive  right  to  remove  gar- 
bage, and  not  for  his  refusal  to  pay  for  re- 
moving garbage,  he  was  not  entitled  to  object 
that  the  city  had  no  power  to  exact  a  fee  from 
householders  for  the  removal  of  garbage. 

5.  Same. 

The  city  of  Oakland,  having  charter  pow- 
er to  declare  what  shall  constitute  a  nuisance 
and  abate  the  same,  and  to  regulate  business  of 
every  description  that  may  endanger  the  pub- 
lic safety,  health,  and  comfort,  had  jurisdic- 
tion to  pass  an  ordinance  providing  that  the 
city  should  have  the  exclusive  right  to  remove 
garbage,  and  providing  for  a  i<mall  fee  for  the 
removal  thereof,  recoverable  by  civil  action. 


In  Bank.  Application  by  Antone  G. 
Zhlzhuzza  for  writ  of  habeas  corpus.  Writ 
discharged. 

Harding  &  Sargent  and  James  H.  Creely. 
for  petitioner.  Qoodfellow  &  Eells  and 
Snook  &  Church,  for  respondent 

VAN  DYKH  J.  ■  The  petitioner  is  a  scav- 
enger In  the  city  of  Oakland,  and  was  con- 
victed of  gathering  and  removing  garbage 
In  violation  of  an  ordinance  of  that  city, 
and  his  conviction  in  the  police  court  of  the 
city  of  Oakland  was  affirmed  in  the  superior 
court  of  Alameda  county.  The  petitioner 
claims  that  the  ordinance  nnder  which  he 
was  arrested  and  convicted  Is  void  and  un- 
constitutional. The  ordinance  in  question  is 
entitled  "Ordinance  No.  2257,"  and  the  pro- 
visions thereof  Involved  in  the  consideration 
of  the  case  are  sections  1,  2,  7,  8,  and  21, 
the  latter  section  as  amended  by  ordinance 
designated  No.  2269;  the  amendment  con- 
sisting in  adding  the  portion  following  the 
word  "provided"  In  section  21.  The  sections 
of  said  ordinance  referred"  to  are  as  follows, 
to  wit: 

"Section  1.  The  city  of  Oakland,  Its  duly 
authorized  agents,  servants,  or  employes, 
shall  have  the  exclusive  right  to  gather  and 
collect  garbage  within  said  city,  and  it  shall 
be  unlawful  for  any  person,  firm,  or  cor- 
poration, except  as  otherwise  provided  In 
this  ordinance,  to  collect  or  gather  garbage 
within  said  clly. 

"Sec.  2.  For  the  purpose  of  this  ordinance 
the  word  'garbage'  shall  be  held  to  include 
and  mean. kitchen  and  table  refuse  and  of- 
fal, swill,  and  also  every  accumulation  of 
animal,  vegetable,  and  other  matter  that  at- 
tends the  preparation,  consumption,  decay, 
or  dealing  in  or  storage  of  meats,  fish,  fowls, 
birds,  fruits,  or  vegetables  (saving  and  ex- 
cepting that  dead  animals  and  offal  of 
slaughter  houses  are  not  Included  within  the 
meaning  of  said  word  'garbage'  as  herein 
defined).  The  term  'waste  matter'  shall  in- 
clude and  be  held  to  mean  broken  crockery, 
broken  bottles,  broken  bricks,  tin  vessels, 
trimmings  from  lawns  and  flower  gardens, 
pasteboard  boxes,  berry  boxes,  paper,  straw, 
sawdust,  packing  materials,  shavings,  boxes, 
natural  soil,  street  sweepings,  earth,  and 
stone,  and  all  noncombustlbie  waste  matter. 
The  term  'street  sweepings,  earth,  and 
stone,'  as  used  herein,  does  not  mean  or  in- 
clude street  sweepings,  earth,  and  stone  un- 
der public  control,  and  removed  by  other 
agencies  of  the  municipality,  either  by  pub- 
lic contract  or  by  the  street  department. 
The  term  'ashes'  shall  be  held  to  include  and 
mean  the  residue  of  materials  burned.  The 
term  'night  soli'  shall  include  and  mean  the 
contents  of  privy  vaults,  cess  pools,  dry 
wells,  and  sinks." 

"Sec.  7.  All  garbage  accumulated  at  any 
private  dwelling  house  or  residence  shall  Iw 
removed  by  the  city  of  ,^fJ^^viK^€9^». 
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serrants,  or  employds,  at  regular  intervals 
of  once  a  week  (or  oftener,  at  the  request 
of  any  tenant,  occupant,  or  lessee),  and  must 
be  taken  to  the  city  garbage  crematory  or 
such  other  crematory  as  may  be  hereafter 
legally  established  in  said  city,  and  must 
forthwith  be  consumed  and  incinerated 
therein  to  an  odorless  ash,  and  the  city  of 
Oakland,  its  agents,  servants,  or  employes, 
shall  remove  all  ashes  and  waste  matter. 
For  such  services  the  occupant,  tenant,  or 
lessee  of  each  house  or  flat  shall  pay  to  the 
authorized  agent,  or  collector,  of  the  city 
garbage  crematory,  the  sum  of  35  cents  per 
mouth  for  each  ten-gallon  garbage  can,  re- 
moved once  a  week  or  less  per  month;  and 
for  such  can  removed  additional  to  the  re- 
moval of  once  a  week  7%  cents  per  can. 
All  ashes  and  waste  matter  must,  when  re- 
quested by  the  tenant,  lessee,  or  occupant 
of  any  residence,  house,  or  flat,  paying  for 
the  removal  of  garbage  (but  not  oftener 
than  once  in  two  weeks),  be  removed  by  the 
city's  agents  free  of  charge,  providing  such 
ashes  and  waste  matter  do  not  exceed  twen- 
ty gallons  per  week  from  the  same  premises. 

"Sec.  8.  All  accumulations  of  garbage  at 
any  store,  shop,  business  bouse,  boarding 
house,  meat,  vegetable,  or  flsh  stand,  or  oth- 
er place  not  a  private  residence,  shall  be 
removed  and  burned  In  the  garbage  furnace 
of  the  city  garbage  crematory  or  other  gar- 
bage crematory  legally  established,  to  an 
odorless  ash,  and  such  crematory  shall  also 
remove  all  ashes  from  such  premises.  All 
such  garbage  accumulations  shall  be  kept 
upon  such  premises  in  receptacles  furnish- 
ed by  the  city  garbage  crematory  or  other 
legally  established  crematory,  as  provided  in 
sections  5  and  6  of  this  ordinance.  For 
such  service  each  keeper  of  such  business 
house,  meat,  vegetable  or  flsh  stand,  or  place 
other  than  a  private  residence,  and  all  apart- 
ment houses  containing  more  than  ten  fam- 
ilies, provided  all  the  garbage  In  such  apart- 
ment bouse  Is  placed  In  one  receptacle,  shall 
pay  to  the  authorized  agent  or  collector  of 
the  city  or  other  garbage  crematory  the  sum 
of  85  cents  per  cubic  yard  for  removing  such 
garbage  and  ashes;  and  such  crematory 
shall  also  remove  all  waste  matter  from  such 
premises  at  the  sum  of  $1.25  per  cubic  yard. 
The  removal  of  all  ashes  and  waste  matter 
by  such  garbage  crematory  shall  be  .optional 
with  the  person,  firm,  or  corporation  produ- 
cing the  same." 

"Sec.  21.  Any  person  violating  any'  provi- 
sion of  this  ordinance  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof 
shall  be  subject  to  a  fine  of  not  less  than  five 
(5)  dollars  nor  more  than  fifty  (50)  dollars, 
or  in  default  of  payment  of  the  same  shall 
be  imprisoned  in  the  city  prison  one  day  for 
every  two  (2)  dollars  of  said  fine  remaining 
unpaid:  Provided,  that  such  penalty  of  fine 
or  imprisonment  shall  not  be  imposed  upon 
any  person  for  failure  to  pay  to  the  agent 
or  collector  of  the  city  garbage  ci-ematory 


the  charges  fixed  by  this  ordinance  for  the 
removal  of  garbage,  but  lessee  df  said  crema- 
tory shall  be  entitled  to  recover  the  amount 
of  such  charges,  with  Interest  and  costs,  by 
civil  action  from  any  person,  firm,  or  corpo- 
ration Incurring  or  Uable  for  the  same  under 
the  provisions  of  this  ordinance;  and  pro- 
vided, further,  that  If  the  charges  hereby 
fixed  for  the  removal  or  Incineration  of  any 
garbage,  night  soil,  waste  matter,  or  other 
material  from  any  house  or  premises  shall 
not  be  paid  to  the  lessee  of  said  crematory 
within  ten  (10)  days  after  demand  for  such 
payment,  said  leasee  shall  thereafter  be  un- 
der no  obligation  to  collect  or  remove  any 
garbage  from  such  house  or  premises  or  to 
furnish  receptacles  therefor,  until  all  such 
charges  shall  have  been  paid  to  it  in  full." 

The  ordinance  also  declares: 

"Sec.  14.  All  garbage  furnaces  and  works 
shall  be  kept  in  a  sanitary  condition  and 
shall  at  all  times  be  under  the  inspection 
of  the  board  of  health." 

"Sec.  16.  All  garbage  shall  be  removed  or 
carried  through  said  city  on  carts  or  wag- 
ons in  water-tight  covered  carts,  or  in  cov- 
ered wagons,  so  that  the  contents  thereof 
shall  not  be  offensive,  sind  said  carts  and 
wagons  shall  be  so  loaded  and  drawn  that 
none  of  their  contents  shall  fall  or  spill 
therefrom;  and  every  such  cart  or  wagon 
shall  be  kept  clean,  well  painted  on  the  out- 
side, and  shall  be  marked  with  the  words 
'City  Garbage,'  and  the  c^rts  and  wagons 
shall  be  numbered  in  numerical  order,  with 
the  number  of  each  painted  on  the  outside 
thereof,  so  as  to  be  plainly  seen.  Each  driv- 
er of  such  cart  or  wagon,  and  all  assistants 
employed  in  connection  therewith,  shall 
wear  a  distinctive  coat  and  badge,  with  the 
words  'Garbage  Collector,'  thereon." 

On  the  part  of  the  petitioner  it 'is  con- 
tended: 

1.  That  the  ordinance  in  question  is  void, 
because  it  is  unreasonable,  unfair,  partial, 
and  discriminating;  and  It  is  said  that  the 
persons  affected  by  It  are  the  purchasers  of 
garbage,  waste  matter,  and  ashes  in  the  city 
of  Oakland,  and  that  the  ordinance  Is  not 
uniform  In  Its  operation,  because  it  makes  an 
arbitrary  and  senseless  discrimination  be- 
tween the  charge  for  the  removal  of  gar- 
bage accumulated  at  a  private  dwelling 
bouse,  and  that  accumulated  at  any  store, 
shop,  business  bouse,  or  boarding  house,  or 
any  place  not  a  private  residence.  It  might 
be  remarked  In  passing,  however,  that  the 
persons  referred  to  as  being  injuriously  af- 
fected by  the  ordinance  are  not  complaining 
here,  to  wit,  owners  of  private  dwelling  hous- 
es, but  a  person  who  gathers  up  and  removes 
garbage  in  a  mode  and  manner  not  author- 
ized by  the  ordinance  in  question.  It  may 
be,  also,  that  the  cost  of  collecting  and  re- 
moving garbage,  where  the  quantity  is  less, 
as  at  private  houses,  may  Justify  a  differ- 
ence in  the  cost  of  removal.    Besides,  it  is 

provided  that  the  ashes  and  waste  matter  of 
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the  h^pseliolders  sball  be  removed  without 
charge;  and  this  tulglit  have  been  consid- 
ered suflBcIent  to  equalize  the  expense  of  re- 
moval. A  munlcliMtl  ordinance  must  be  very 
clearly  obnoxious  to  such  objection  before  It 
will  be  declared  Invalid.  "Every  intendment 
Is  to  be  Indulged  In  favor  of  Its  validity,  and 
all  doubts  resolved  In  a  way  to  uphold  the 
lawmaking  power;  and  a  contrary  conclu- 
sion will  never  be  reached  upon  light  consid- 
eration. It  is  the  province  and  right  of  the 
municipality  to  regulate  Us  local  affairs — 
within  the  law,  of  course — and  It  is  the  duty 
of  the  courts  to  uphold  such  regulations,  ex- 
cept it  manifestly  appear  that  the  ordinance 
or  by-law  transcends  the  power  of  the  mu- 
nicipality, and  contravenes  rights  secured  to 
the  citizen  by  the  Constitution,  or  laws  made 
In  pursuance  thereof."  Bx  parte  Haskell, 
112  Cal.  416,  44  Pac  725,  32  L.  B.  A.  527; 
Ex  parte  McKenna,  126  Cal.  432,  58  Pac. 
916;  Ex  parte  Lemon,  143  Cal.  563,  77  Pac. 
455,  65  L.  R.  A.  946.  In  this  latter  case  this 
court  upheld  an  ordinance  of  the  city  of 
MarysviUe,  which  imposed^ a  lower  license 
upon  hotels  and  boarding  houses  where  the 
meals  were  wholly  cooked  and  served  by  the 
proprietor  and  members  of  his  family  than 
upon  all  cither  hotels  and  boarding  bouses. 
It  Is  said  in  that  case:  "We  mu^t,  however, 
judge  of  the  reasonablejiess  of  the  ordinance 
in  question  by  what  we  know  of  .the  general 
conditions,  and  not  hold  it  T6id  simply  be- 
cause in  some  exceptional  case  it  may  result 
In  imposing  unequal  burdens.  •  *  •  The 
classiflcation  here  adopted  is  probably  no 
more  likely  to  practically  result  in  unfair 
discrimination  between  those  similarly  sit- 
uated as  to  amount  of  business  than  a  clas- 
sification according  to  a  number  of  rooms 
in  a  hotel  or  the  number  of  employes  in  a 
laundry,  and  the  ordinary  effect  of  the  en- 
forcement of  the  provision  as  it  stands  will 
be  that  those  doing  the  greater  amount  of 
business  will  pay  the  higher  tax  fixed  there- 
by." 

Petitioner's  counsel  seem  to  rely  upon  Ex 
parte  Frank,  52  Cal.  606,  28  Am.  Rep.  642. 
But  that  Involved  an  ordinance  of  the  city 
and  county  of  San  Francisco,  which  exacted 
a  license  for  selling  goods,  fixing  one  rate  of 
license  for  selling  goods  within  the  corpo- 
rate limits,  or  in  transit  to  the  city,  and  an- 
other much  larger  license  for  selling  goods 
which  were  not  in  the  city  or  in  transit  to 
It;  and  it  was  properly  held  In  that  case  that 
such  ordinance  was  unjust,  unequal,  partial, 
oppressive,  and  in  restraint  of  trade.  That, 
however,  has  no  relation  to  the  exercise  of 
police  power  to  prevent  or  to  abate  a  nui- 
sance, as  in  the  case  of  garbage,  slaughter 
houses,  etc. 

2.  It  is  also  contended  on  bebalf  of  peti- 
tioner that  the  fees  for  the  removal  of  gar- 
bage must  be  based  on  quantity,  and  not  de- 
termined by  the  place  from  which  the  gar- 
bage is  removed.  The  authority  for  the  or- 
dinance ia  found  In  section  11  of  article  11  ' 


of  the  state  Constitution,  granting  a  power 
to  municipal  corporations,  such  as  cities  and 
towns,  to  make  and  enforce  within  their  lim- 
its all  such  local  police,  sanitary,  and  other 
regulations  as  are  not  in  conflict  with  general 
laws.  Putting  hotels,  shops,  and  boarding 
bouses  into  one  class,  and  private  dwellings 
into  another,  it  would  seem  is  based  upon  the 
relative  quantity  of  garbage  produced  by 
them,  and  it  cannot  be  said  to  be  an  unfair 
or  unreasonable  way  of  determining  such 
matter.  Besides,  the  ordinance  provides  that 
such  garbage  shall  be  removed  only  by  the 
city,  or  Its  authorized  agents,  in  the  manner 
designated  in  the  ordinance. 

3.  It  is  further  contended  on  behalf  of  pe- 
titioner that  the  ordinance  is  void,  because 
it  makes  the  removal  of  garbage  from  dwell- 
ings a  penal  offense,  and  not  from  other  pla- 
ces; but  It  will  be  seen  that  the  first  section 
of  the  ordinance  declares  that  the  city  of 
Oakland,  its  authorized  agents,  servants,  or 
employes  shall  have  the  exclusive  right  to 
gather  and  collect  garbage  within  said  city, 
and  it  shall  be  unlawful  for  any  person,  firm, 
or  corporation,  except  as  otherwise  provided 
in  this  ordinance,  to  collect  or  gather  gar- 
bage within  said  city.  As  the  section  stands, 
it  forbids  all  persons,  not  expressly  author- 
ized, to  collect  or  remove  garbage. 

4.  It  is  further  claimed  that  the  ordinance 
in  question  violates  section  11  of  article  1  of 
the  Constitution,  which  provides  that  "all 
laws  of  a  general  nature  shall  have  a  uni- 
form operation."  This  provision  of  the  Con- 
stitution has  no  application  to  ordinances  of 
a  city  of  the  character  in  question.  In  Hell- 
man  V.  Shoulters,  114  Cal.  146,  44  Pac.  915, 
45  Pac.  1057,  it  is  said:  ."There  is  no  con- 
stitutional provision  which  expressly  requires 
the  uniform  operation  of  municipal  ordinan- 
ces. Nevertheless,  where  they  unjustly  dis- 
criminate, they  are  sometimes  declared  un- 
reasonable, and  therefore  void."  A  law  is 
general  which  applies  to  all  of  a  class,  the 
classification  being  a  proper  one;  and  the 
requirement  of  the  constitutional  provision 
in  question  is  satisfied  if  it  applies  to  all  the 
class  alike.  "The  word  'uniform'  in  the  Con- 
stitution does  not  mean  'universal.'  The 
section  intends  simply  that  the  effect  of  gen- 
eral laws  shall  be  the  same  to  and  upon  all 
persons  who  stand  in  the  same  relation  to 
the  law;  that  is,  all  the  facts  of  whose  cases 
are  substantially  the  same."  People  v.  Judge 
Twelfth  District,  17  Cal.  547.  See,  also.  Ex 
parte  MIrande,  73  Cal.  375,  14  Pac.  888;  Ex 
parte  Moynler,  65  Cal.  35,  2  Pac.  738;  Ex 
parte  Jackson,  143  Cal.  573,  77  Pac.  457. 

5.  It  is  next  objected  on  the  part  of  peti- 
tioner that  the  city  has  no  power  to  exact 
a  fee  from  householders  for  the  removal  of 
garbage.  The  petitioner,  however,  is  not 
convicted  of  a  refusal  to  pay  for  removing 
garbage.  Further,  by  the  ordinance  itself, 
refusal  to  pay  for  the  removal  of  garbage  is 
not  punishable  by  fine  or  imprisonment;  the. 
only  remedy  being  an  oi;g^^yoivyv9*4^-lC 
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Thla  point,  however,  has  been  settled  against 
tbe  contention  of  the  petitioner.  Slaughter 
House  Oases,  IB  Wall.  86,  21  L.  Ed.  304; 
Walker  t.  Jameson,  140  Ind.  591,  37  N.  B. 
402,  39  N.  B.  869,  28  L.  R.  A.  679,  683,  49 
Am.  St  Rep.  222.  "Laws  or  ordinances  en- 
acted nnder  tbe  police  power  for  the  protec- 
tion of  the  public  health,  reasonably  adapt- 
ed to  that  end,  are  not  unconstitutional  be- 
cause they  may  Incidentally  operate  to  de- 
prive individuals  of  their  property  or  its  use 
without  compensation,  or  Interfere  with  their 
personal  liberty,  nor  because  they  may  give 
one  person  a  monopoly  of  a  certain  business 
or  occupation,  private  rights  being  required 
to  yield  in  such  case  to  the  public  good." 
California  Reduction  Co.  v.  Sanitary  Redno 
tlon  Works,  126  Fed.  29,  61  C.  C.  A.  91. 

6.  It  is  further  claimed  on  behalf  of  the 
petitioner  that  the  ordinance  In  question  Is 
an  admitted  police  regulation,  and  Is  uncon- 
stitutional, because  its  scope  exceeds  the  po- 
lice power  of  the  city  of  Oakland;  that  the 
city  does  not  possess  the  power  of  invading 
private  premises  and  removing  garbage 
therefrom,  garbage  not  being  a  nuisance  per 
ae.  The  removal  and  disposition  of  garbage, 
•a  well  as  the  regulation  of  gjanghter  houses, 
la  cities  and  towns,  is  peculiarly  a  subject 
of  municipal  control,  as  without  proper  reg- 
idation  either  might  become  an  intolerable 
nuisance  and  dangerous  to  tbe  health  and 
lives  of  the  citizens.  The  city  of  Oakland 
is  organized  under  a  freeholders'  charter, 
as  prescribed  by  tbe  Constitution  of  tbe 
state.  By  such  charter  the  city  council  Is 
given  power  by  ordinance  "to  declare. what 
shall  constitute  a  nuisance  and  abate  tbe 
same,"  and  to  regulate  "business  of  every  de- 
scription that  may  endanger  tbe  public  safe- 
ty, health  and  comfort"  Ordinances  and 
regulations  enacted  by  such  city  in  pursu- 
ance of  its  charter  have  the  same  force  and 
effect  within  the  limits  of  the  city  as  laws 
passed  by  the  Legislature.  They  both  spring 
from  the  same  source — the  state  Constitu- 
tion, enacted  by  the  people  in  their  sovereign 
capacity. 

Writ  dlscbarged,  and  prisoner  remanded. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  McFARLANDr  J.;  LORIGAN,  J.;  HBN- 
SHAW,  J. 

BBATTT,  OL  J.  I  concur  In  the  jndgment 
The  only  objection  to  the  validity  of  tbe 
ordinance  which  tbe  petitioner  Is  in  a  po- 
sition to  urge  relates  to  tbe  power  of  the 
municipality  to  reserve  to  Itself  the  exclu- 
sive right  through  its  own  selected  agents, 
to  collect  and  remove  those  refuse  matters 
which  are^  or  by  delay  In  removal  may 
become,  a  public  nuisance.  That  the  city 
has  this  right  I  think  Is  clear,  and  so  far  as 
the  ordinance  secures  It  no  doubt  it  Is  valid. 
The  petitioner  has,  therefore,  violated  Its 
valid  provisions,  and  subjected  himself  tc 
the  penalty  imposed.    Aa  to  the  alleged  dis- 


crimination In  ratea,  and  oflier  question* 
discussed  in  the  briefs,  I  prefer  to  express 
no  opinion  until  they  are  raised  by  some 
person  Injuriously  affected  by  the  provisions 
of  the  ordinance  out  of  wblcb  tbey  arise. 


Ex  parte  GUOHMINI.  (Or.  1,239.) 
(Supreme  Court  of  California.  July  13,  1905.) 
In  Bank.  Application  by  Alasandro  Gugh- 
mlnl  tor  a  writ  of  habeas  corpus  for  the  dis- 
charge of  the  applicant  Writ  dlscbarged, 
and  applicant  remanded. 

Harding  &  Sargent  and  James  H.  Oeely, 
for  petitioner.  Goodfellow  &  £2eUs  and 
Snook  ft  Church,  for  respondent 

PER  CURIAM.  This  case  Involves  the 
same  questions  considered  in  the  application 
of  Antone  O.  Zhlzhuzza  for  a  writ  of  habeas 
corpus  (Cr.  No.  14240)  81  Pac.  955.  The  two 
cases  were  argued  and  submitted  together, 
and  by  stipulation  the  briefs  subsequently 
filed  apply  to  both  cases.  On  the  authority 
of  that  case.  Just  decided,  the  writ  in  this 
case  is  also  discharged,  and  the  prisoner 
remanded. 


04T  Cal.  IM) 

McCX)WBN  et  al.  v,  PEW  et  aL    (a  F.  3,182.) 

(Supreme  C!oart  of  Califomia.    July  11,  1005.) 

Vkndob  and  Pcbchaseb— Options— Aockft- 
ance—Wastk— Deductions  —  Measdrk  or 
Damages. 

Where,  pending  an  option  for  tbe  sale  of 
timber  land^  the  vendors  cut  a  quantity  ol 
timber  therefrom,  whereupon  the  vendees  gave 
immediate  notice  that  they  elected  to  exercise 
their'  option,  the  amount  the  vendees  were  en- 
titled to  have  deducted  from  tbe  price  because 
of  the  waste  was  tbe  difference  In  tbe  valne  of 
the  land  as  stripped  of  the  timber  cut  and  the 
land  with  all  the  timber  growing  thereon  at 
the  date  tbe  vendors  were  ready  to  perform. 
Van  Dyke,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court 
Mendocino  Ck)unty;    J.   M.  Mannon,  Judge. 

Action  by  George  McCowen  and  another 
against  J.  W.  Pew  and  others.  From  a 
Judgment  in  favor  of  defendant  J.  W.  Pew. 
and  from  an  order  denying  plaintiffs'  motion 
for  a  new  trial,  they  appeal.    Reversed. 

Rehearing  denied,  August  10, 190S. 

Tbe  following  is  tbe  opinion  In  department 
referred  to  by  VAN  DTEB,  J.,  In  bis  dissent: 

"Tliis  appeal  Is  from  a  Judgment  In  favor 
of  tbe  defendants  and  an  order  denying 
plaintiffs'  motion  for  a  new  trial.  Tbe  plain- 
tiffs, l)eing  the  owners  of  a  certain  tract 
of  land  In  Mendocino  county,  near  WllUts, 
on  the  16tb  day  of  October,  1899,  executed 
an  agreement  as  parties  of  the  first  part 
and  defendant  J.  W.  Pew  as  party  of  tbe 
second  part  whereby,  for  value  received  by 
said  party  of  the  first  part  from  said  party 
[  of  the  second  part  and  to  induce  said  party 
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of  the  second  part  to  nndertake  the  dis- 
position of  said  property,  said  party  of  the 
first  part  has  granted  unto  said  party  of  the 
second  part,  his  representatives  and  assigns, 
for  the  period  of  12  months  from  the  date 
hereof,  an  exclusive  and  Irrevocable  option 
to  acquire  from  said  party  of  the  first  part 
for  said  party  of  the  second  part,  or  his  as- 
signs, or  such  parties  as  he  may  negotiate 
with,  for  the  sum  of  $15  per  acre,  a  £ood 
and  sufficient  title  to  the  property  situate  In 
Mendocino  county,  state  of  California,  and 
more  particularly  described  as  follows  [then 
giving  the  description],  containing  1,160 
acres  more  or  less.  In  consideration  of  the 
foregoing,  the  said  party  of  the  second  part 
has  agreed,  without  cost  to  said  party  of  the 
first  part,  to  use  bis  best  endeavors  to  dls- 
IKtse  of  said  property,  either  by  acquiring 
same  or  selling  the  same  to  others:  Provid- 
ed, however,  that,  nothing  herein  contained 
shall  require  said  party  of  the  second  part, 
his  representatives  or  assigns,  to  pay  or  ac- 
count to  the  said  party  of  the  first  part  any 
sum  realized  In  such  acquisition  or  disposi- 
tion above  the  consideration  herein  fixed  as 
the  value  of  said  property.'  This  agreement 
was  duly  acicnowledged  and  recorded  in  the 
recorder's  office  of  Mendocino  county.  It 
appears. that  at  the  making  of  said  agree- 
ment defendant  Pew  was  not  acting  in  his 
own  Interest  or  behalf,  but'  for  others  as- 
sociated with  him,  and  that  said  agreement 
was  made  for  the  benefit,  not  only  of  him- 
self, but  also  of  said  others  associated  with 
£ald  defendant  Pew,  although  made  and. tak- 
en solely  In  his  name  as  party  of  the  second 
part;  that  at  the  time  said  agreement  was 
made,  defendant  Pew  and  the  persons  so 
"associated  with  him  were  contemplating  and 
preparing  for  the  building  of  a  railroad  from 
some  point  on  the  line  of  the  railroad  of  the 
San  Ii'ranclsco  &  North  Pacific  Railroad 
Company  into  some  portion  of  Mendocino 
county  from  which  timber  and  wood  could 
be  procured  In  large  quantities;  that  at  said 
time  different  locations  or  routes  for  said 
road  were  under  consideration  by  them,  and 
It  had  been  determined  by  them  to  so  build 
said  railroad,  and  one  of  the  contemplated 
locations  was  from  Uklah  northerly  to  Wll- 
lits  In  said  county  of  Mendocino,  and  that 
the  building  of  said  railroad  along  the  route 
last  mentioned  greatly  increased  the  value  of 
the  lands  described  in  the  agreement  to  sell, 
or  option  to  buy,  by  making  the  timber  there- 
on accessible  to  a  market,  and  that  the  se- 
lection of  the  route  and  location  depended 
largely  upon  securing  options  upon  timber 
lands  along  the  line  of  the  proposed  railway, 
and  that  these  facts  were  known  to  the 
plaintiffs  at  the  time  of  the  making  of  said 
agreement,  and  said  agreement  was  made  by 
them  in  order  to  Induce  the  building  of  said 
railway  from  XJkiah  to  'W'lliits  in  preference 
to  other  routes;  that  between  the  date  of 
the  making  of  the  agreement  mentioned  and 
October  11,  1900,  the  plalnUffs  cut  and  re- 


moved or  destroyed,  or  caused  to  be  cut  and 
removed  or  destroyed,  from  or  on  said  lands, 
a  large  quantity  of  redwood,  pine,  and  oak 
timber;  that  on  October  11,  1900,  defendant 
Pew  gave  written  notice  to  each  of  the 
plaintiffs  that  he  elected  to  exercise  the 
option  granted  to  him  In  said  agreement  of 
October  16,  1899,  and  offered  to  purchase 
and  pay  for  said  land  according  to  the  terms 
of  said  agreement,  upon  proper  compensa- 
tion and  deduction  from  said  purchase  price 
for  the  depreciation  in  value  thereof,  caused 
by  the  destruction  and  removal  of  the  tim- 
ber standing  npon  said  land  at  the  time  of 
entering  Into  the  agreement,  but  the  plain- 
tiffs refused  to  execute  or  deliver  a  deed 
to  said  premises,  except  upon  the  payment 
of  the  sum  specified  in  the  agreement,  less 
an  allowance,  not  to  exceed  $600,  for  th6  de- 
struction and  removal  of  said  timber  and 
cordwood.  The  parties  being  unable  to 
agree  upon  the  proper  amount  of  deduction 
or  allowance  In  consequence  of  the  cutting 
and  removing  and  destruction  of  timber  by 
the  plaintiffs  as  aforesaid,  the  plaintiffs,  on 
March  1,  1901,  brought  this  action,  setting 
forth  the  agreement  in  question,  and  alleg- 
ing the  failure  to  comply  with  the  same  on 
the  part  of  the  defendant  Pew,  and  asking 
that  the  same  be  declared  void  and  of  no 
validity,  and  that  the  defendants  have  no 
estate  or  interest  whatever  in  said  land  and 
premises  adverse  to  the  plaintiffs. 

'•To  this  complaint  defendant  Pew  inter- 
posed an  answer  and  also  filed  a  cross-com- 
plaint. In  the  cross-complaint  (as  amended) 
the  making  of  the  agreement  in  question 
and  the  facts  already  stated  are  set  forth, 
and,  further,  tbat  said  defendant  and  per- 
sons associated  with  him  in  the  said  agree- 
ment had  secured  the  selection  of  a  rout^ 
and  location  for  said  railroad  to  Wililts,  and 
bad  surveyed  and  located  the  same,  and  it 
was  in  process  of  construction,  and  being 
rapidly  built  and  pushed  toward  completion ; 
that  the  consideration  and  Inducement  caus- 
ing preference  to  be  given  to  said  location 
was  the  option  given  in  said  contract  of  the 
privilege  of  purchasing  said  land,  and  other 
similar  contracts  with  reference  to  other 
lands  adjacent  thereto ;  and  that  said  op- 
tions were  all  had,  and  said  contracts  all  en- 
tered Into,  solely  for  the  purpose  of  securing 
freight  for  said  railroad,  and  the  added  val- 
uation that  would  be  given  to  said  lands  by 
the  construction  of  the  railroad  In  excess  of 
the  price  set  forth  in  said  contracts,  respec- 
tively. It  is  further  alleged  in  said  amended 
cross-complaint  that  subsequent  to  the  mak- 
ing of  said  agreement,  and  prior  to  the  lltb 
day  of  October,  1900,  and  during  the  years 
covered  by  the  option,  the  plaintiffs  knowing- 
ly and  wrongfully  violated  the  rights  of  the 
defendant,  arising  out  of  said  conti'act,  by 
cutting  and  removing  from  said  lands  large 
and  valuable  quantities  of  timber  and  wood 
products  (giving  the  quantity  so  cut,  remov- 
ed, and  destroyed),  and  that  the  lands  del^ 
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scribed  In  said  contract  and  agreement  were 
thereby  depreciated  In  value,  and  were  worth 
$4,000  less  than  before  such  destruction  and 
removal,  and  that  said  defendant)  Pew  and 
the  persons  associated  with  him  as  afore- 
said suffered  damages  thereby  in  the  sum  of 
$4,000;  that  defendant  had  duly  performed 
all  the  conditions  of  said  agreement  on  his 
part  to  be  performed,  and  ever  since  the  mak- 
ing thereof  had  been  ready,  willing,  and  able, 
and  still  was  ready,  willing,  and  able,  to  ful- 
fill said  agreement  on  his  part  Wherefore 
the  defendant  asked  Judgment  against  the 
plaintiffs  that  the  court  ascertain,  fix,  and 
adjudge  the  amount  due  and  which  should  be 
paid  tb  complete  the  said  purchase  in  accord- 
ance with  the  contract,  and  allow  due  and 
equitable  deductions  from  the, price  named  In 
the  contract  on  account  of  the  wrongful  cut- 
ting, destruction,  and  removal  of  the  timber 
aforesaid,  and  also  that  an  allowance  be 
made  on  account  of  certain  incumbrances 
therein  mentioned  and  described;  and  the 
defendant  offered  to  complete  the  purchase 
upon  a  proper  compensation  for  the  wrongful 
removal  apd  destruction  of  the  timber  on  the 
property  in  controversy.  (The  Incimibrances 
referred  to,  however,  at  the  date  of  the  trial, 
December,  IQOl,  had  been  satisfied  of  rec- 
ord.) 

"The  court  found  against  the  plaintiffs, 
and  substantially  according  to  the  allega- 
tions of  the  defendants'  amended  cross-com- 
plaint, and  assessed  the  damages  caused  by 
the  removal  and  destruction  of  the  timber  in 
the  amount  of  $3,787.36,'  and  Judgment  upon 
the  findings  was  accordingly  entered  that  the 
plaintiffs  take  nothing,  and  that  the  agree- 
ment set  forth  In  the  cross-complaint  be  spe- 
cifically performed,  and  the  plaintiffs  execute 
and  deliver  to  the  defendant  Pew  a  good  and 
sufficient  conveyance  upon  the  premises  In 
question,  on  payment  by  defendant  Pew  of 
the  sum  of  $13,537.04,  being  $15  per  acre,  as 
mentioned  In  the  agreement,  less  the  sum  of 
$3,787.36,  damages  for  the  destruction,  or 
cutting  and  removal,  of  the  timber  standing 
on  said  premises  at  the  date  of  said  agree- 
ment. 

"One  of  the  main  contentions  on  the  part 
of  the  appellants  is,  as  stated  by  their  coun- 
'  sel,  'that  the  option  in  this  case  was  merely 
an  offer  to  sell  the  property,  and  that  In  or- 
der to  make  a  valid  contract,  capable  pf  spe- 
cific performance.  It  was  necessary  for  the 
defendant  Pew,  within  the  time  set  In  the 
option  and  before  Its  vrlthdrawal,  to  accept 
the  offer  In  the  exact  terms  In  which  it  was 
made.  •  •  •  An  acceptance  of  an  offer 
to  purchase  the  property  must  be  uncondi- 
tional In  order  to  create  a  contract,  and  the 
slightest  condition  attached  to  an  attempted 
acceptance  of  the  option  prevents  an  agree- 
ment of  the  parties.'  This  contention  can- 
not be  maintained.  In  Burks  v.  Davles,  83 
Cal.  110,  24  Pae.  613,  20  Am.  St.  Rep.  213.  it 
is  said  that  the  vendor  of  an  option  to  pur- 
chase Is  in  duty  bound  to  be  ready  at  all 


times  within  the  period  of  the  option  given, 
during  which  a  conveyance  may  be  demand- 
ed by  the  purchaser,  to  convey  a  good  title  to 
all  the  land  which  he  has  agreed  to  sell.  In 
this  case,  as  admitted  by  the  appellants,  the 
land,  at  the  time  of  executing  the  agreement 
to  sell,  or  'option,'  as  It  Is  termed,  was  'chief- 
ly valuable  for  timber,'  an^  It  is  stated  and 
found  by  the  court  that  the  consideration 
moving  the  defendant  In  securing  the  option 
was  the  construction  of  the  contemplated 
railroad  by  the  tract  of  land  In  question  for 
the  purpose  of  obtaining  the  timber  upon 
said  land,  and  within  the  time  allowed  by  the 
option  by  the  act  of  the  plaintiffs  the  land 
was  depreciated,  as  found  by  the  court,  by 
the  removal  of  the  timber  In  question.  In  the 
sum  of  $3,787.36.  The  plaintiffs,  therefore, 
did  not  hold  themselves  ready  at  all  times 
during  the  period  of  the  option  to  convey  the 
land  In  question  which  they  had  agreed  to 
convey;,  that  Is,  with  the  timber  standing 
on  it,  which  was,  as  stated,  a  very  material 
part  of  the  realty.  Defendant  within  the 
year  had  the  right  to  accept  the  option  and 
have  the  land  conveyed  to  him  as  It  existed 
at  the  date  of  the  agreement,  and.  Inasmuch 
as  the  plaintiffs  could  not  convey  the  land  In 
such  condition,  the  defendant  had  the  right 
to  have  It  conveyed  as  It  was  at  the  expira- 
tion of  the  year,  upon  payment  of  the  price 
agreed  to  be  paid,  less  the  deficiency  In  the 
value  of  the  property  caused  by  the  act  of 
the  plaintiffs.  In  Marshall  v.  Caldwell,  41 
Cal.  611,  the  contract  showed  that  the  plain- 
tiff in  said  action  sold  the  whole  of  the  land 
In  question,  but  It  appeared  he  only  held  an 
undivided  Interest  therein,  and  It  Is  said  the 
plaintiff  would  not  be  allowed  to  aver.  In  the 
face  of  the  agreement,  that  he  sold  less  than 
the  whole  title  to  the  land.  'Upon  the  dis- 
covery by  the  vendee  that  the  plaintiff  he'd 
only  the  undivided  half  of  the  land,  he  was 
entitled  to  proceed  at  once  to  rescind  the  con- 
tract ;  but  he  was  not  obliged  to  adopt  that 
course.  He  was  entitled  to  proceed,  as  he 
has  done  In  this  case,  to  have  the  contract 
specifically  enforced  to  the  extent  of  the 
plaintiff's  Interest  in  the  land.'  Spires  v. 
Urbahn,  124  Cal.  110,  56  Pac.  794,  was  a  case 
Involving  the  construction  of  a  contract  of 
option  something  similar  to  the  one  here  un- 
der consideration.  The  complaint  In  that 
case  alleged  that  the  plaintiff's  assignor  built 
and  put  in  operation  an  electric  road  In  pur- 
suance of  the  agreement  within  the  time  lim- 
ited. The  court  found  the  allegabon  of  the 
complaint  to  be  true.  The  point  contended 
by  the  appellant  there  was  that  there  w-as  no 
consideration  or  mutuality  In  the  contract. 
The  court  say:  'It  Is  now  too  well  settled 
to  permit  of  controversy  that  In  such  cases 
the  completion  of  the  work  Is  an  executed 
consideration,  which  Is  sufficient  to  give  mu- 
tuality to  the  contract.  •  •  •  These  con- 
tracts have  become  familiar  as  stimulants  to 
the  construction  of  railroads  and  other  public 
works;    the   Inducement   to  the   promiscHr, 
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whether  expressed  or  presmned,  being  the 
probable  enhancement  of  the  value  of  prop- 
erty by  the  construction.  That  such  con- 
tracts, or  mere  offers,  unilateral  at  first,  may 
be  enforced  when  mutuality  Is  secured  by  an 
executed  consideration.  Is  sustained  upon 
well-recognized  principles.  The  considera- 
tion takes  Its  strongest  form  when  It  Is  ex- 
ecuted.' The  same  question  was  also  under 
consideration  in  this  court  in  the  case  of 
Thurbep  v.  Meres,  119  Cal.  35,  50  Pac.  1063, 
51  Pac.  536,  and  Sayward  t.  Houghton,  119 
Cal.  545,  61  Pac.  853,  62  Pac.  44  In  the  lat- 
t^  case  it  was  said:  'An  original  lack  of 
mutuality  in  the  right  to  specific  perform- 
ance will  not  preclude  the  enforcement  of 
the  contract,  where  this  want  has  been  re- 
moved at  the  time  the  action  is  brought'  As 
already  stated,  the  road  was  laid  out  from 
Uklah  to  'Wllllts  on  the  route  as  contemplat- 
ed in  case  the  option  was  secured,  and  was 
Uhder  construction  at  the  time  the  action 
was  brought,  and  at  the  trial  was  so  far 
completed  as  to  allow  trains  to  pass  over  the 
same. 

"The  agreement  or  option  was  executed, 
as  appears,  to  the  defendant  Pew  and  his 
representatives  or  assigns,  and  the  allega- 
tion of  the  cross-complaint  and  the  finding 
of  the  court  are  that  others  were  associated 
with  him  in  the  transaction.  In  fact,  the 
testimony  shows  that  the  real  party  was  a 
general  development  company,  a  corporation 
In  which  Pew  was  a  stockholder,  and  that 
this  general  development  company  built  the 
road  from  Uklah  to  Wllllts.  It  is  therefore 
claimed  on  the  part  of  the  plalntUTs  that  de- 
fendant Pew  could  not  maintain  a  cross-ac- 
tion In  his  own  name.  'An  executor  or  ad- 
ministrator, or  trustee  of  an  express  trust,  or 
person  expressly  authorized  by  statute,  may 
sue  without  joining  with  him  the  persons 
for  whose  benefit  the  action  is  prosecuted. 
A  person  with  whom,  or  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another  is 
a  trustee  of  an  express  trust,  within  the 
meaning  of  this  section.'  Code  Civ.  Proc.  S 
869.  Although  Pew  was  Interested  in  the 
corporation,  he  was,  nevertheless,  in  the 
transaction  under  consideration  a  trustee, 
within  the  meaning  of  the  Code.  Olselman 
T.  Starr.  106  Cal.  651-657,  40  Pac.  8. 

"There  is  nothing  in  the  contention  that 
the  option  was  not  accepted  on  the  part  of 
the  defendant  Pew  within  the  time  specified. 
Notice  of  acceptance  was  given  within  the 
year,  as  already  shown;  and  it  was  alleged 
in  the  cross-complaint,  and  so  found  by  the 
court,  that  the  option  was  accepted  within 
the  time.  In  fact,  the  only  question  remain- 
ing, as  appears  by  the  notice  from  the  plain- 
tiffs to  the  defendant  Pew,  was  the  amount 
of  damages  or  deduction  to  be  allowed  in  or- 
der to  carry  out  the  contract  The  defend- 
ant Pew  claimed  as  the  amount  of  damages 
the  value  of  the  timber  taken  or  destroyed 
dot'lng  the  period  of  the  running  of  the  op- 
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tion — ^lA  other  words,  according  to  the  en- 
hancement of  the  value  of  the  property  to  be 
purchased  by  the  completion  of  the  railroad. 
Including  the  timber  standing  thereon;  and, 
on  the  other  hand,  the  allowance  proposed 
by  the  plaintiffs  of  $600  deduction  or  dam- 
ages was  based  upon  the  value  of  the  tim- 
ber so  cut  and  removed  from  the  land  In 
question  at  the  date  of  the  agreement,  and 
while  this  controversy  as  to  the  amount  to 
be  allowed  was  pending  the  plaintiffs  brought 
the  suit  in  question.  The  action  of  the' 
plaintiffs  In  the  premises  was  a  waiver  of 
any  tender  of  the  amount  stipulated  in  the 
agreement.  The  proper  sum  to  be  tendered 
at  the  time  had  not  been  ascertained,  and 
could  not  be  until  the  true  amount  of  dam- 
ages caused  by  the  wrongful  act  of  the  plain- 
tiffs themselves  in  cutting  and  removing  the 
timber  in  question  bad  been  determined; 
and  it  further  appears  that  the  plaintiffs  re- 
fused to  make  a  .conveyance,  except  for  the 
full  amount  specified  in  the  option,  less  the 
sum  of  S600  which  they  estimated  as  being 
the  damages.  Dowd  v.  Clarke,  54  Cal.  48; 
Merrill  v.  Merrill,  95  Oal.  338,  30  Pac.  642; 
Sheplar  t.  Green,  96  Cal.  218,  31  Pac.  42; 
Barsolou  y.  Newton,  63  Cal.  226. 

"The  testimony  offered  on  behalf  of  the 
plaintiffs  in  reference  to  the  value  of  the 
timber  or  stumpage  referred  to  the  time  as 
of  a  date  before  the  building  of  the  road, 
and  without  reg;ard  to  the  same,  which  tes- 
timony was  admitted  subject  to  objection 
and  motion  to  strike  out;  and  at  the  conclu- 
sion of  the  trial  the  court  granted  defend- 
ant's motion  and  struck  out  said  testimony, 
and  thereupon  plaintiffs  moved  to  strike  out 
defendant's  testimony  as  to  the  value  of  the 
lumber,  wood,  and  tan  bark  as  of  a  time 
when  the  road  was  located  and  built,  which 
motion  was  denied  by  the  court.  Clearly  the 
rule  insisted  upon  by  the  plaintiffs  would  not 
afford  an  equitable  compensation  to  the  de- 
fendant for  the  wrongful  acts  of  said  plain- 
tiffs in  stripping  the  land  in  question  after 
the  agreement  of  option  bad  been  entered 
into.  At  the  time  when  the  defendant  was 
required  to  take  said  land  and  pay  the  " 
amount  stipulated  in  the  agreement  the  true 
measure  of  compensation  and  amount  to  be 
deducted  from  the  price  would  seem  to  be 
the  difference  in  value  between  the  land  as 
stripped  and  the  land  with  all  the  timber 
standing  and  growing  upon  the  same. 

"We  have  examined  the  other  alleged  er- 
rors and  Improper  rulings  as  claimed  by  the 
appellants,  but  are  of  the  opinion  that  if  any 
errors  were  committed,  as  claimed,  they  are 
not  of  sufficient  Importance  to  be  of  any  sub- 
stantial Injury  to  the  appellants  or  to  justify 
a  reversal.  For  the  foregoing  reasons,  the 
judgment  and  order  denying  motion  for  new 
trial  must  be  affirmed;  and  it  is  so  ordered." 

.Tames  W.  Oates,  McNab  &  Hirsch,  and  D. 
M.  Delmas,  for  appellants.  J.  W.  LllienthaL 
and  Seawell  &  PevabeTto^,^i^^9§Bf^^a.[(^ 
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PER  CURIAM.  This  Is  an  appeal  by  the 
plaintiffs  from  a  judgment  in  favor  of  the 
defendant  J.  W.  Pew,  and  from  an  order 
denying  the  plaintiffs'  motion  for  a  new  trial. 
The  plaintiffs  were  the  owners  of  a  tract  of 
land  in  Mendocino  county,  containing  about 
I.IGO  acres,  and  on  October  16, 1899,  they  and 
the  defendant  Pew  executed  an  agreement 
whereby  they  granted  to  Pew  the  option 
diuring  the  ensuing  12  months  to  acquire 
from  the  plaintiffs  the  laud  in  question  for 
himself  or  his  assigns  for  the  sum  of  $15  per 
acre.  At  the  time  of  the  making .  of  the 
agi-eeraent  Pew  was  not  acting  in  his  own 
Interest  solely,  but  for  others  associated  with 
him,  and  the  agreement  was  made  in  his 
name  for  the  benefit  of  himself  and  of  these 
other  persons.  These  persons  contemplated 
the  building  of  an  extension  of  the  San 
Francisco  &  North  Pacific  Railroad  into  the 
Ticlnity  of  the  lands  in  question,  and  their 
purpose  in  obtaining  the  option  was  to  get 
the  control  of  the  timber  upon  the  land,  so 
that  they  could  realize  the  increased  value 
thereof  in  case  the  railroad  was  built,  and 
so  that  the  timber,  when  manufactured  Into 
lumber,  would  furnish  freight  for  the  rail- 
road when  completed.  This  purpose  was 
known  to  the  plaintiffs  when  the  option  was 
given.  Between  the  date  of  the  making  of 
the  agreement  and  October  11,  1900,  the 
plaintiffs  cut  and  removed  from  about  10 
acres  of  the  land  in  question  a  large  quan- 
tity of  redwood,  pine,  and  oak  timber,  the 
value  of  which,  and  the  particular  time  at 
which  Its  value  Is  to  be  determined,  is  the 
principal  issue  in  this  case.  On  October  11, 
1900,  Pew,  having  received  information  of 
the  cutting  of  the  timber  in  question,  gave 
notice  In  writing  to  the  plaintiffs  that  he 
elected  to  exercise  the  right  to  acquire  the 
land  covered  by  the  agreement,  and  offered, 
upon  receiving  a  good  title  to  the  land,  to 
pay  for  the  same  at  the  rate  of  $15  per  acre, 
less  the  loss  in  the  value  of  the  land  occa- 
sioned by  the  removal  of  the  timber  by  the 
plaintiffs.  There  were  certain  incumbrances 
upon  the  title  which  constituted  defects  In 
the  title,  which  were  not  removed  until  some 
time  in  December  following,  or  about  the 
1st  of  January,  1901.  The  parties  could  not 
agree  upon  the  amount  to  be  deducted  from 
the  price  on  account  of  the  removal  of  the 
timber,  but,  subject  to  the  settlement  of  that 
question,  the  plaintiffs  were  ready  to  per- 
form their  agreement  and  convey  a  good  title 
on  the  6th  of  December,  1900.  Not  being 
able  to  agree  upon  the  amount  of  compen- 
sation to  be  allowed  for  the  timber  removed, 
the  plaintiffs  claimed  that  the  agreement  had 
been  forfeited,  and  In  March,  1901,  brought 
the  present  action  against  the  defendant 
Pew  to  quiet  title.  Pew  filed  a  cross-com- 
plaint, setting  out  the  agreement  aforesaid, 
averring  the  election  to  acquire  title  there- 
under by  himself  and  those  associated  with 
him  and  their  purpose  in  acquiring  the  lands 


as  aforesaid,  asking  that  the  court  enforce 
the  specific  performance  of  the  contract  ac- 
cording to  Its  terms  and  allow  a  deduction 
from  the  price  as  compensation  for  the  loss 
to  him  by  reason  of  the  timber  removed  by 
the  plaintiffs  prior  to  the  time  he  gave  no- 
tice of  his  election  to  exercise  the  option, 
and  alleging  that  the  sum  of  $4,000  would  be 
necessary  to  reimburse  him  for  the  loss  oc- 
casioned by  the  removal  of  the  said  timber. 
The  court  found  In  favor  of  the  allegations 
of  the  cross-complaint,  and  determined  that 
the  amount  of  compensation  to  be  allowed 
on  account  of  the  timber  removed  was  $3,- 
787.36,  and  thereupon  judgment  was  given 
for  the  specific  performance  of  the  agree- 
ment, upon  the  payment  by  Pew  of  the  sum 
of  $13,537.04,  being  the  purchase  price  of  the 
land  according  to  the  agreement,  less  the 
amount  of  compensation  allowed  by  way  of 
abatement  of  the  price.  Upon  the  trial  it 
appeared  that  the  railroad  contemplated  fty 
the  parties  when  the  agreement  was  made 
was  then  about  completed,  and  the  defend- 
ants Introduced  evidence  of  the  value  of  the 
timber  removed  if  it  had  been  at  that  time 
standing  upon  the  land,  and  upon  this  evi- 
dence the  court  found  the  amount  as  above 
stated.  The  plaintiffs  on  their  behalf  intro- 
duced evidence  to  prove  the  value  of  the 
timber  on  October  11,  1900,  at  the  time  the 
defendant  Pew  gave  notice  of  his  election  to 
exercise  the  option.  This  evidence  was  tak- 
en, subject  to  the  objection  of  the  defendants 
that  it  was  incompetent,  irrelevant,  and  im- 
material, and  subject  to  a  motion  to  strike  it 
out.  Subsequently  during  the  trial  the  mo- 
tion to  strike  out  was  granted,  to  which  the 
plaintiffs  excepted,  and  this  presents  the  con- 
trolling question  in  the  case. 

The  contention  of  the  appellants  is  that 
the  amount  of  the  compensation  to  be  allow- 
ed to  the  defendant  Pew  for  the  want  of  en- 
tire performance  of  the  contract  of  sale  by 
the  plaintiffs  is  to  be  determined  in  the  same 
manner  as  damages  recoverable  upon  the 
breach  of  a  contract  to  sell  real  estate. 
They  say  that  the  case  in  substance  is  a 
simple  breach  of  an  agreement  to  sell  real 
property,  that  they  had  agreed  to  sell  the 
land.  Including  the  timber,  and  that  when 
the  time  for  performance  came  they  had, 
so  far  as  the  timber  is  concerned,  violated 
their  agreement  by  removing  it  frpm  the 
land.  They  concede  that  this  must  be  con- 
strued to  be  a  breach  made  in  bad  faith, 
within  the  meaning  of  that  phrase  as  used 
In  section  3306  of  the  Civil  Code,  and  claim 
that  the  measure  of  compensation  is  the 
same  as  the  measure  of  damages  would  he 
in  case  of  a  simple  suit  for  damages  for 
the  breach  of  the  agreement,  namely,  "the 
difference  between  the  price  agreed  to  be 
paid  and  the  value  of  the  estate  agreed 
to  be  conveyed  at  the  tihie  of  the  breach." 
or,  in  other  words,  the  market  value  of  the 

trees  at  the  time  of  the  breach  upon  October 

Digitized  by  VjO^^'i  l*^ 


Cal.) 


MoCOWEN  ▼.  PEW. 


963 


11,  1900,  If  they  had  been  at  that  time  grow- 
ing upon  the  land.  The  defendant  contends 
that  this  sale  Is  not  an  action  for  a  breach 
of  contract,  but  for  specific  performance, 
With  compensation  for  the  want  of  entire . 
performance,  as  provided  in  section  3386  of 
the  Civil  Code,  and,  according  to  the  well- 
established  rule  of  equity  concerning  spe- 
cific performance  with  compensation,  a  court 
of  equity  "will  adjust  the  equities  of  the 
parties  by  placing  them  as  far  as  possible 
In  the  same  position  they  would  have  occu- 
pied had  the  agreement  been  completed 
at  the  prescribed  day"  (Pomeroy  on  Con- 
tracts, i  429),  and  that,  as  if  the  agreement 
bad  been  fully  performed  they  would  have 
had  possession  of  the  timber,  they  could 
then  have  selected  their  own  time  for  cut- 
ting and  removing  It,  and  would  have  se- 
cured all  the  profits  contemplated  by  them 
at  the  time  they  made  the  agreement,  _by 
holding  the  timber  until  the  completion'  of 
the  railroad  and  then  selling  It  at  the  ad- 
vanced price  then  obtainable  according  to 
the  evidence. 

It  is  apparent  that  the  defendant  had  full 
notice  of  the  breach  of  the  agreement  at 
the  time  he  made  his  offer  to  take  the 
property.  There  is  evidence  Indicating  that 
he  could  at  that  time  have  restored  him- 
self to  the  same  position  he  would  have  oc- 
cupied if  the  contract  had  been  fully  per- 
formed, by  purchasing  other  land  In  the 
vicinity  of  the  same  character,  and  having 
thereon  an  equal  quantity  of  timber  of  the 
same  quality,  according  to  the  evidence 
•Introduced,  for  about  the  price  of  $600.  It 
would  appear  fully  as  equitable  to  require 
the  defendant  to  talie  this  course,  and  there- 
by replace  his  loss,  as  to  require  the  plain- 
tiffs, now  that  the  value  of  the  property 
had  been  enhanced,  to  make  good  the  de- 
fendant's loss  by  paying  the  sum  which 
could  now  be  obtained  for  the  property.  We 
think  the  court  erred  in  granting  the  motion 
to  strike  out  the  testimony  as  to  the  value 
at  the  time  of  the  election  by  the  defendant 
to  take  the  property.  The  true  rule  must 
be  that.  In  bo  far  as  specific  performance 
Is  Impossible  and  It  becomes  necessary  to 
give  compensation  for  the  want  of  entire 
performance,  the  measure  of  damages  Is  to 
be  computed  according  to  the  legal  rule, 
and  the  case  Is  to  be  treated  as  to  that 
extent  an  action  for  a  breach  of  the  contract. 
If  the  situation  were  such  that  there  could 
not  be  a  specific  performance  as  to  any 
part  of  the  contract,  there  could  be  no  ques- 
tion as  to  this.  The  sole  remedy  of  the 
vendee  would  be  his  action  for  the  damages 
given  by  the  law.  The  fact  that  partial 
specific  performance  Is  still  possible  cannot 
logically  Justify  the  application  of  a  differ- 
ent tule  as  to  the  part  not  capable  of 
specific  performance.  So  far  as  the  vendee 
seeks  compensation  for  the  failure  of  the 
vendor  to  wholly  perform,  his  action  Is  sim- 
ply one  for  the  partial  breach'  of  contract 


The  fact  that  he  ig  la  a  court  of  equity  seek- 
ing specific  performance  as  to  the  part  of  the 
contract  capable  thereof  does  not  alter  his 
situation  as  to  the  remaining  part  A  court 
of  equity,  having  Jurisdiction  of  the  cause 
for  the  purpose  of  granting  the  equitable  re- 
lief of  specific  performance,  will  In  the  same 
action,  In  addition  to  granting  such  relief, 
award  such  damages  as  may  have  been  caus- 
ed by  the  partial  breach;  -  but  in  so  doing 
it  is  simply  enforcing  a  legal  remedy,  and 
must  follow  the  law,  and  Is  therefore  bound  ' 
by  the  rules  of  law  as  to  the  measure  of 
damages  for  the  partial  breach. 

Another  consideration  against  the  adoption 
of  the  rule  contended  for  by  the  respondents 
Is  that  It  would  tend  to  encourage  the  main- 
tenance of  speculative  actions.  Where  there 
had  been  a  partial  breach  of  the  contract 
for  the  sale  of  real  estate,  and  lapse  of  time 
had  demonstrated  that  the  property  was  very 
much  enhanced  in  value,  there  would  be  a 
great  temptation  on  the  part  of  the  vendee 
to  make  the  attempt  to  show  that  he  made 
the  purchase  for  the  very  purpose  of  ob- 
taining this  enhanced  value,  and  that  such 
purpose  was  communicated  to  the  vendor, 
and  thereby  obtain  the  benefit  of  the  opera- 
tion of  time  and  circumstances  in  his  fa- 
vor. The  compensation  to  be  allowed  to 
the  vendee  In  this  case  for  the  want  of  en- 
tire performance  should  be  determined  by 
ascei'talnlng  the  value  of  the  timber  cut  and 
removed  at  the  time  when  the  vendors  • 
were  ready  to  complete  the  contract  by  mak- 
ing a  deed  sufficient  to  convey  good  title  to 
the  vendees.  It  Is  proper  to  say  that  accord- 
ing to  the  evidence  given  upon  the  trial 
the  vendors  were  not  ready  to  convey  on  Oc- 
tober 11,  1900.  Some  defects  in  the  title 
existed,  which  were  not  removed  until  sev- 
eral months  thereafter,  and  the  time  was 
extended  by  consent.  The  proper  time  for 
ascertaining  the  value  of  the  property  was 
the  time  when  the  vendors  were  ready  to 
perform. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

VAN  DYKE.  J.    1  dissent,  and  adhere  to 
the  opinion  in  department. 

BBATTY,  C.  J.  I  concur  in  the  Judgment 
and  in  the  main  proposition  upon  which  It 
is  rested.  In  decreeing  specific  performance 
of  a  vendor's  contract  to  convey  lands,  with 
compensation  for  a  partial  breach  which  ren- 
ders full  performance  impossible,  a  court 
of  equity  must  estimate  the  compensation 
for  the  breach  by  the  same  rule  that  controls 
a  court  of  law  In  an  action  at  law,  and  that 
Is  the  rule  prescribed  by  section  3306  of  the 
Civil  Code.  In  accordance  with  this  rule  the 
superior  coinrt  should  have  limited  the  In- 
quiry as  to  the  value  of  the  timber  and 
wood  to  the  date  of  the  breach  of  the  couj 
tract,  which  in  my  opinion  was  the  11th  o^^ 
October,  190O,  the  date  ef  defendant's  no- 
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tice  of  hit  election  t»  porchaee.  That  was 
the  date  when  a  conyeyance  was  due,  and 
when  the  breach  muat  be  considered  to  have 
occurred. 


(147  CaL  }13) 

GARDINER  et  al.  t.  McDONOGH  at  aL 
(a  r.  8,087.) 

(Sapreme  Ckmrt  of  California.    July  11,  1905.) 

1.  Paboi.  Evidence— Gortbact  of  Sale. 

Code  Civ.  Proc.  |  1856,  provides  that, 
where  the  terme  of  an  agreement  have  been  re- 
duced to  writing,  no  evidence  of  the  agreement 
other  than  the  writing  may  be  given,  except  in 
case  of  aistake  or  imperfection  pnt  in  inraa 
by  the  pieedinga.  By  Civ.  Code,  Si  1758,  1754, 
one  who  sells  personal  property  must  deliver 
it  to  the  buyer  within  a  reasonable  time  after 
demand,  and  it  is  deliverable  at  the  place 
where  it  is  at  the  time  of  the  sale  or  agree- 
ment to  sell,  or,  if  it  is  not  then  in  existence, 
it  is  deliverable  at  the  place  where  purchased. 
A.  contract  of  sale  recited  the  purchase  of  "500 
sax  Bayo,  more  or  less,  at  ^.50  per  100;  500 
sax  peas,  more  or  less,  at  $2.93  per  100;  350 
sax  pinks,  more  or  less,  at  (2.70  per  100;  net 
on  bank  of  river."  Held,  that  parol  evidence 
was  net  admissible  to  show  that  the  sale  was 
one  by  sample,  on  the  theory  that  it  was  appar- 
ent from  the  face  of  the  agreement  that  it  was 
only  intended  to  l>e  an  Informal  memorandum, 
in  that  it  failed  to  state  the  time  or  place  of 
delivery  of  the  beans. 

2.  Same  — iDENTincATioR  of  Subject-Mat- 

TBB. 

It  was  proper  to  admit  parol  evidence  to 
show  that  '^ayo"  meant  a  variety  of  heans 
known  as  "Bayous,"  and  tliat  "per  100"  meant 
"per  hundred  pounds." 

[Ed.  Note. — For  cases  in  point,  see  toL  20, 
Cent.  Dig.  Evidence,  If  2104-2108.] 

3.  Sale  bt  Sample— When  Title  PASSEa— 
OrpoBTUNiTT  roB  Inspection. 

Where  there  is  a  sale  by  sample,  and  not 
by  description  merely,  title  does  not  pass  ab- 
solutely until  there  has  been  an  opportunity  for 
inspection. 

4.  Sake  —  Sale   bt  Dkscbiption— Delivebt. 

Where  chattels  are  sold  by  description, 
and  not  by  sample,  the  title  passes  to  the  pur- 
chaser by  delivery. 

5.  Same— Identipication  of  Pbopebtt. 

Under  Civ.  Code,  §  1140,  providing  that  the 
title  to  personal  property  sold  or  exchanged 
passes  to  the  buyer  whenever  the  parties  agree 
upon  a  present  transfer  and  the  thing  itself  is 
identified,  whether  it  is  separated  from  other 
things  or'  not,  as  between  the  parties  to  a  sale, 
title  passes,  though  there  is  no  immediate  de- 
livery, where  there  is  proper  identification. 

6.  Save— Resale  by  Vendob  —  Ebtoppei^— 
pubchasebs  in  good  faith. 

Where  a  completed  sale  of  goods  to  general 
commission  merchants  by  plaintiff  was  re- 
scinded by  the  parties,  but,  notwithstanding, 
plaintiff  permitted  such  merchants  to  retain 
the  consignment,  and  so  invested  them  with  ap- 
parent authority  to  sell,  and  they  sold  to  third 
persons,  plaintiff  could  not  assert  a  claim  of 
ownership  against  such  persons,  if  they  were 
innocent  purchasers  on  the  faith  of  the  appar- 
ent ownership. 

7.  Same  —  Sevebable  Contbact  —  Rescis- 
sion. 

Where  a  contract  was  for  the  sale  of  dif- 
ferent varieties  of  beans  at  different  prices, 
and  the  sale  was  b^  sample,  the  seller  having 
acquiesced  in  the  rejection  of  all  the  beans,  and 
not  having  insisted  that  the  contract  was  sev- 
erable end  not  subject  to  rescission  because 
some  of  the  varieties  were  not  according  to  sam- 


ple, he  coold  not  tnbseqnently  Insist  on  It:  nor 
conld  the  purcliaaer  subsequently  oondade  to 
take  all  the  beans. 

Shaw,  Van  I^ke,  and  McFarland,  JJ..  dis- 
senting. 

In  Bank.  Appeal  from  Superior  Coorl; 
City  and  County  of  San  Francisco;  Wm.  B. 
Dalngerfleld,  Judge. 

Action  by  Frank  H.  Gardiner  and  another 
against  James  McDonogh,  Jr.,  and  another. 
From  a  Judgment  in  favor  of  piaintifla;  <!•• 
fendants  appeal.    Keversed. 

Rehearing  denied  August  10,  1905. 

Gunnison,  Booth  &  Bartnett,  W.  J.  Barfr 
nett,  and  O.  K.  McMurray,  for  appellants 
Lester  H.  Jacobs,  Prohman  &  Jacobs,  and 
W.  B.  Creed,  for  respondents. 

LORIGAN.  J.  This  is. an  action  In  claim 
and  delivery  to  recover  possession  of  a  lot 
of  beans.  The  verdict  and  judgment  were 
fof  plaintiffs,  and  defendants  appeal  from 
an  order  denying  their  motion  for  a  new 
trial.  The  only  points  necessary  to  be  con- 
sidered on  this  appeal  are  alleged  errors  In 
the  admission  of  evidence,  and  in  instruc- 
tions given  to  the  Jury  on  l>elialf  of  plain- 
tiffs. 

The  undisputed  evidence  in  the  case  tended 
to  prove  the  following  facts:  The  D.  E. 
Allison  Company  was  a  commission  bouse 
engaged  In  .business  In  the  city  and  county 
of  San  Francisco,  buying  and  selling  prod- 
uce on  their  own  account,  and  also  re- 
ceiving and  selling  it  on  commission.  On 
December  7,  1809,  the  following  contract  of 
sale  was  made  by  that  firm,  and  delivered  to. 
the  plaintiffs:  "We  have  this  day  bought 
from  Loy  &  Gardiner  500  sax  Bayo,  more 
or  less,  at  $3.50  per  100;  600  sax  pea^  more 
or  less,  at  $2.05  per  100;  350  sax  pinks,  more 
or  less,  at  $2.70  per  100;  net  on  bank  of 
river.  [Signed]  The  D.  E.  Allison  Com- 
pany. D.  EI  ▲.  Jr.  Dated  December  7th, 
1809."  At  that  time  the  beans,  which  were 
the  articles  referred  to  in  the  memorandum, 
were  on  the  farm  of  the  plaintiffs  in  Solano 
county.  They  were  shipped  by  the  plaintiffs, 
in  pursuance  of  the  contract  of  sale,  by  Ixtat 
to  San  Francisco,  consigned  to  the  D.  E.  Al- 
lison Company,  and  were  delivered  to  the 
Calitomia  Transportation  Company,  a  wharf* 
inger,  at  San  Francisco,  on  December  12th, 
for  the  Allison  Company.  The  particular 
beans  involved  in  this  suit  are  those  desig- 
nated in  the  memorandum  as  "500  sax  Bayo, 
more  or  less."  The  "peas"  mentioned  were 
in  fact  white  beans,  and  the  "pinks"  were 
pink  beans.  The  plaintiff  Gardiner  was  a 
real  estate  broker  in  San  Francisco.  Ah  Loy 
was  a  Chinaman  engaged  In  farming  the 
plaintiff's  land  in  Solano  county  on  shares. 
The  contract  of  sale  was  made  between 
Gardiner  and  D.  E.  Allison,  Jr.,  as  agent  for 
the  D.  E2.  Allison  Company.  When  the  beans 
arrived  In  San  Francisco,  the  Allison  Com- 
pany objected  to  taking  them  under  the 
agreement  of  sale,  on  the  ground  that  tht 
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pea  beans  mentioned  were  not  equal  to  a 
sample,  wblcb,  It  seems,  bad  been  given  to 
tbe  company  by  the  plaintiffs  prior  to  the 
Bale.  Some  controversy  ensued,  the  result 
of  which  was  that  the  D.  E.  Allison  Ck>m- 
pany  refused  to  take  any  of  the  beans,  pla- 
cing its  refusal  on  tbe  ground  that  the  pea 
beans  were  not  equal  to  tbe  sample.  Tbe 
plaintiffs  acquiesced  in  this  claim  and  In  the 
rejection  of  all  the  beans.  The  agreement 
of  sale  was  declared  at  an  end,  the  samples, 
three  in  number,  one  for  each  liind  of  beans, 
which  had  been  given  by  plaintiffs,  to  tbe 
Allison  Company,  were  returned  to  Gardiner 
for  the  plaintiffs,  and  the  charges  for  freight 
and  tbe  public  weigher's  charges  for  weigh- 
ing the  entire  lot  of  beans,  which  the  Alli- 
son Company  had  paid,  were  charged  back 
by  that  company  to  the  plaintiffs;  there  be- 
ing an  unsettled  account  between  them  rela- 
tive to  another  lot  of  beans,  with  a  bal- 
ance in  favor  of  plaintiffs.  Gardiner,  con- 
sidering the  beans  as  then  the  property  of 
plaintiffs,  took  the  samples,  obtained  tbe  pub- 
lic weigher's  statement  of  the  weights,  an- 
nounced his  intention  of  selling  the  beans 
himself,  and  went  out  among  the  produce 
dealers  in  the  city,  endeavoring  to  sell  them 
to  other  parties.  At  this  time  the  beans 
were  on  the  wharf  in  tbe  actual  possession  of 
•the  California  Transportation  Company,  to 
whom  they  bad  been  delivered  by  the  steam- 
er for  the  consignee,  tbe  D.  £.  Allison  Com- 
pany, and  subject  to  the  consignee's  order. 
No  order  or  direction  was  given  to  the  wharf- 
inger to  deliver  them  to  the  plaintiffs.  This 
matter  was  finally  concluded  on  December 
IStb.  Tbe  next  day  the  D.  E.  Allison  Com- 
pany sold  and  delivered  to  the  defendants  the 
Bayo  beans  here  involved,  at  the  price  of 
three  cents  a  pound.  In  the  afternoon  of 
the  same  day  tbe  defendants  gave  the  Alli- 
son Company  a  check  for  the  price  of  the 
beans,  and  the  defendants  immediately  took 
possession °  of  them. '  The  check  was  not- 
presented  for  payment  nor  negotiated  by  the 
Allison  Company  until  after  10  o'clock  of 
tbe  following  day,  December  ,20th.  The 
plaintiffs  were  informed  of  this  sale  on  the 
afternoon  of  the  19th.  On  tbe  morning  of 
the  20th,  some  time  after  9  o'clock,  the  plain- 
tiffs informed  defendants  that  the  tieans  be- 
longed to  the  plaintiffs,  and  asked  them  to 
stop  payment  on  the  check  to  the  Allison 
Company.  Defendants  refused  to  do  this,  or 
to  make  any  attempt  to  do  so,  and  claimed 
that  the  beans  were  their  property  by  rea- 
son of  their  purchase  from  the  Allison  Com- 
pany, regardless  of  the  claims  or  rights  of 
the  plaintiffs,  and  they  now  claim  to  be 
purchasers  in  good  faith.  There  was  also 
evidence  admitted  over  the  objection  of  de- 
fendants to  tbe  effect  that  tbe  sale  by  tbe 
plaintiffs  to  tbe  Allison  Company  was  a  sale 
by  sample;  tbe  samples  having  been  deliv- 
ered to  the  Allison  Company  at  or  before 
the  time  of  making  the  agreement.    The  Al- 


lison Company  became  Insolvent,  at  least,  on 
December  20th. 

In  proof  of  the  foregoing  facts  tbere  was 
no  dispute  In  the  evidence,  although  much  of 
it  was  admitted  over  the  objections  of  de- 
fendants, which  admission  is  assigned  as  er- 
ror, and  will  be  considered  presently.  As 
to  all  that  occurred  when  Gardiner  visited . 
the  place  of  business  of  defendants,  and  ask- 
ed them  to  stop  tbe  payment  of  tbe  check, 
there  is  a  conflict  in  tbe  evidence;  Gardiner 
testifying  that  he  offered  to  pay  defendants 
for  any  expense  they  would  bb  put  to  in 
stopping  payment  of  the  check  given  to  tbe 
Allison  Company,  and  that,  if  defendants 
lost  anything,  plaintiffs  would  make  it  good, 
and  pay  them  whatever  their  profit  from  tho 
purchase  might  be.  This  was  denied  by  de- 
fendants. We  mention  this  conflict  l>ecause 
It  has  a  bearing  upon  tbe  correctness  of  an 
instruction  to  the  Jury,  which  is  one  of  the 
points  presented  for  consideration  on  this 
appeal.  The  Allison  Company  claimed,  also, 
while  conceding  that  they  had  rejected  ail 
tbe  l>eans  as  early  as  December  IStb,  and 
the  rejection  had  been  acquiesced  in  by  plain- 
tiffs, that  tbe  company  bad  arranged  with 
Gardiner  by  telephonic  communication  to 
take  the  Bayo  beans  on  December  19tb,  the 
day  they  sold  them  to  defendants.  This 
agreement,  however,  was  denied  by  plain- 
tiffs. 

1.  The  first  point  urged  by  appellants  is 
that  the  lower  court  erred  in  permitting  the 
plaintiffs  to  show  by  parol  evidence  that 
tbere  was  a  sale  by  sample  of  the  beans  in 
question.  It  is  insisted  that  the  contract 
of  sale  on  its  face  was  complete  and  per- 
fect; that  its  terms  did  not  mention  anything 
about  a  sale  by  sample,  and  that  those  terms 
could  not  be  varied  by  parol  evidence  on  that 
subject;  that  the  admission  of  such  evidence 
was  violative  of  the  provision  of  section 
1856  of  the  Code  of  Civil  Procedure,  which 
declares  in  effect  that,  when  an  agreement 
has  been  reduced  to  writing  by  the  parties, 
it  is  to  be  conclusively  deemed  to  contain 
all  tbe  terms  agreed  on,  and.  that  no  evi- 
dence of  tbe  agreement  other  than  tbe  writ- 
ing can  be  given,  except  in  cases  of  mistake 
or  imperfection,  put  in  issue  by  the  plead- 
ings; and  that  the  admission  of  such  evi- 
dence In  tbe  case  at  bar  was  in  direct  con- 
flict with  tbe  decision  of  this  court  in  Harri- 
son V.  McCormick,  89  Cal.  327,  26  Pac.  830, 
23  Am.  St.  Rep.  409.  We  are  satisfied  that 
tbe  admission  of  this  evidence  for  tbe  pur- 
pose of  showing  that  the  sale  was  a  sale  by 
sample  cannot  be  sustained.  In  support  of 
tbe  ruling  of  the  lower  court,  it  Is  contended 
that  the  agreement  does  not  contain  a  com- 
plete embodiment  of  the  terms  of  the  sale, 
but  was  a  mere  informal  memorandum, 
which  upon  its  face  showed  that  it  was  not 
intended  to  embrace  all  tbe  terms  of  the 
contract.  We  do  not  so  consider  it  Wheth-j 
er  an  agreement  contains  language  importinglC 
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a  complete  contract  Is  a  question  of  law  for 
the  court,  and  Is  to  be  determined  from  an 
Inspection  of  the  face  of  the  agreement. 
In  the  case  of  Harrison  v.  McCormick,  this 
court  quotes  approvingly  from  Thompson  v, 
LIbljy,  34  Minn.  377,  26  N.  W.  1:  "If  It  Im- 
ports on  its  face  to  be  a  complete  expression 
of  the  whole  agreement — that  Is,  contains 
such  language  as  imports  a  complete  legal  ob- 
ligation— it  is  to  be  presumed  that  the  par- 
ties have  introduced  into  it  every  material 
Item  and  term;  and  parol  evidence  cannot 
be  admitted  to  add  another  term  to  the 
agreement,  although  the  writing  contains 
nothing  on  the  particular  one  to  which  the 
parol  evidence  is  directed."  But  it  is  Insist- 
ed by  respondents  that  it  Is  apparent  from 
the  face  of  the  agreement  in  question  that  it 
was  only  Intended  to  be  an  Informal  memo- 
randum, because  it  fails  to  state  the  time  or 
place  of  delivery  of  the  beans  sold,  or  to  de- 
scribe them  In  definite  or  intelligible  terms. 
As  to  the  time  and  place  of  delivery,  if  these 
were'  not  fixed  by  any  express  provision  in 
the  contract,  they  are  determined  by  the  pro- 
visions of  the  Civil  Code  of  this  state,  which 
are  to  be  deemed  part  of  the  contract.  One 
who  sells  personal  property  must  deliver  It 
to  the  buyer  within  a  reasonable  time  after 
demand,  and  it  is  deliverable  at  the  place 
where  It  is  at  the  time  of  the  sale  or  agree- 
ment to  sell,  or,  if  not  then  in  existence,  it 
is  deliverable  at  the  place  where  It  is  pur- 
chased. Civ.  Code,  8§  1753-1754.  In  any 
event,  the  failure  of  the  contract  to  show 
when  and  where  delivery  was  to  be  made 
would  not  in  law  render  the  contract  a  mere 
memorandum.  Aside  from  the  matter  of  de- 
livery, the  sufficiency  of  the  agreement  as  a 
complete  one  Is  questioned  on  the  ground 
that  it  Is  indefinite  and  unintelligible  as  to 
the  subject-matter  of  the  sale,  in  this:  that 
"beans"  are  not  mentioned,  and  that  it  does 
not  appear  what  is  meant  by  "per  ICO." 
There  is  nothing  In  this  point.  Parol  evi- 
dence is  always  admissible  to  identify  the 
subject-matter  of  the  agreement,  and  in  the 
contract  in  question  to  show,  as  was  done, 
that  "Bayo"  meant  a  variety  of  beans  known 
as  "Bayous,"  and  that  "per  100"  meant  "per 
hundred  pounds."  The  rule  In  this  respect 
is  stated  In  Benjamin  on  Sales,  i  213:  "Al- 
though parol  evidence  is  not  admissible  to 
supply  the  omissions  or  Introduce  terms,  or 
to  contradict,  alter,  or  vary  a  written  instru- 
ment, it  Is  admissible  .for  the  purpose  of 
Identifying  the  subject-matter  to  which  the 
writing  refers" — and,  as  illustrative  of  the 
proposition,  the  author  says:  "Parol  evidence 
was  likewise  admitted  to  show  that  a  sale 
of  14  packets  of  Kent  hops  at  lOOs.  meant 
lOOs.  per  cwt.,  according  to  the  usage  of  the 
hop  trade."  And  as  a  further  illustration 
of  this  proposition  we  cite  Salmon  Falls 
Mfg.  Co.  V.  Goddard,  14  How.  446,  14  L. 
TM.  493;  Butler  v.  Thompson,  02  U.  S.  412, 
23  L.  Ed.  684;    Ontario  &  C.  Co.  v.  Cut- 


ting, 134  Cal.  21,  6ft  Pac.  28,  S3  L.  R.  A. 
681,  86  Am.  St.  Rep.  231;  Higgins  v.  Cal. 
Petroleum  Co.,  120  Cal.  629,  52  Pac.  1080. 

These  are  the  only  matters  upon  which  It 
is  insisted  that  the  agreement  under  consid- 
eration is  but  an  informal  memorandum  and 
not  a  complete  contract  Under  familiar 
rules  of  law  for  the  interpretation  of  con- 
tracts, evidence  was  admissible  upon  these 
subjects,  and  its  admission  did  not  at  all  af- 
fect the  completeness  of  the  contract,  or  tend 
to  vary  or  contradict  its  terms.  The  admis- 
sion, however,  of  parol  evidence  to  show  that 
'the  agreement  in  question  here,  which  pro- 
vided for  the  sale  of  articles  by  description 
only,  was  in  fact  an  agreement  for  a  sale  of 
,  these  articles  by  quality — a  sale  by  sample — 
was  violative  of  the  general  rule  against  the 
admission  of  parol  evidence  to  vary  or  con- 
tradict the  terms  of  the  written  agreement. 
We  do  not  deem  it  necessary  to  elaborate  this 
proposition,  because  a  reference  to  the  deci- 
sion in  Harrison  v.  McCormick,  and  the  r^- 
soning  of  tiie  court  in  that  case,  is  in  our 
Judgment  all  that  Is  necessary.  There  is  no 
material  difference  in  the  terms  of  the  con- 
tract in  that  case  and  those  of  the  agreemoit 
at  bar.  In  fact,  as  far  as  terms  are  concern- 
ed, they  are  practically  identical.  The  agree- 
ment in  the  case  cited  was  for  the  sale  of 
coal  described  as  of  a  certain  variety,  and  it  * 
may  be  remarked  parenthetically  that  there 
was  no  particular  time  or  place  of  delivery 
mentioned.  Parol  evidence  was  admitted  by 
the  lower  court  in  that  case  to  show,  notwith- 
standing the  agreement  called  for  coal  by  de- 
scription merely,  that  the  contract  was  for 
coal  of  the  same  kind  and  quality  that  bad 
been  previously  purchased  by  the  defendants 
from  plaintiff,  and  which  they  were  using  in 
their  foundry,  and  that  the  kind  or  quality 
delivered  was  not  of  the  kind  or  quality  re- 
ferred to  in  the  sample.  This  court  held  that 
such  evidence  was  inadmissible,  saying: 
"We  do  not  see  how  the  admission  of  this  evi- 
dence can  be  sustained.  Its  effect  was  to 
show  that  the  coal  was  sold  by  sample,  and 
thereby  to  import  into  the  contract  a  war- 
ranty that  the  coal  sold  was  to  be  equal  to 
the  sample.  When  the  conti-act  is  in  writing, 
and  nothing  In  the  written  contract  indicates 
that  a  sample  was  used  or  referred  to,  parol 
evidence  cannot  be  allowed  to  show  a  sale  by 
sample.  Harrison  v.  McCormIck,  supra,  page 
329  of  89  Cal.,  page  830  of  26  Pac.  (23  Am. 
St.  Rep.  469),  and  cases  there  cited."  In  our 
Judgment  the  case  of  Harrison  v.  McCormick 
is  entirely  in  accord  with  the  contention 'of 
appellants  that  the  contract  on  its  face  was 
full  and  complete,  and  that  the  admission  by 
the  lower  court  of  parol  evidence  to  vary  and 
contradict  its  terms  by  showing  that  it  was  a 
sale  by  sample.  Instead  of  a  sale  by  descrip- 
tion, was  error. 

Having  admitted  this  evidence  of  a  sale  by 
sample,  the  lower  court  subsequently  in- 
structed the  Jury  to^ntMi  effect  that  if  the 
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beans  originally  belonged  to  the  plaintiff,  and 
the  Allison  Company  made  an  agreement 
with  them  by  which  the  plaintiffs  agreed  to 
sell,  and  the  Allison  Company  agreed  to  buy, 
the  beans,  and  that  pursuant  to  this  agree- 
tuent  plaintiffs  shipped  the  beans  to  the  Alli- 
son Company,  and  the  latter  rejected  them, 
and  the  plaintiffs  consented  to  such  rejection 
and  agreed  that  the  transaction  was  ended, 
then  they  should  And  for  the  plaintiffs,  re- 
gardless of  the  question  whether  defendants 
were  purchasers  in  good  faith  or  not.  This 
was  error.  One  of  the  claims  made  by  the 
defendants  was  that  they  were  purchasers  in 
good  faith,  for  value,  and  without  notice.  Of 
course,  if  there  was  a  sale  of  the  beans  by 
sample,  and  not  by  description  merely,  the 
title  would  not  pass  absolutely  to  the  Allison 
Company  until  it  had  an  opportunity  to  In- 
spect the  beans;  and  when,  upon  inspection, 
it  rejected  them  as  not  conforming  to  the 
sample,  the  effect  of  the  .rejection  on  that 
ground,  If  It  was  ^  sale  by  sample,  was  that 
the  title  reipalned  in  the  plaintiffs.  It  had 
never  passed  from  them  ;  and,  as  the  Allison 
Company  never  acquired  any  title,  the  ques- 
tion of  the  defendants  being  {>urchasers  in 
good  faith  could  not  arise.  The  Allison  Com- 
pany, having  no  title,  could  convey  none  to 
defendants. 

But  as  the  sale  to  the  Allison  Company 
was  by  description  only,  and  not  by  sample, 
the  title  In  fact  passed  to  It  by  delivery  to  it 
of  the  beans,  and  only  revested  in  the  plain- 
tiffs by  virtue  of  the  transaction  between 
them  when  the  dispute  over  the  quality  of 
the  beans  arose,  and  which  eventuated  in.  a 
mutual  rescission  of  the  contract  of  sale,  and 
a  rettun  from  the  Allison  Company  to  the 
plaintiffs,  luiacc^mpanied,  however,  by  a 
change  of  possession.  It  was  out  of  this  sub- 
sequent transaction  between  the  parties,  had 
after  the  original  delivery  of  the  beans  to  the 
Allison  (Unpany,  that  the  rights  of  defend- 
ants as  purchasers  In  good  faith  arose.  And 
while  the  evidence  of  a  sale  by  sample  was 
inadmissible  to  vary  the  terms  of  the  con- 
tract with  a  view  of  showing  that  the  Allison 
Company  never  acquired  any  title  to  the 
property  described  in  it,  still  all  the  evidence 
as  to  what  occurred  between  the  parties  to 
the  contract,  when  the  beans  were  examined 
and  the  dispute  arose,  was  admissible .  to 
show  that  they  mutually  agreed  to  call  the 
transaction  off,  and  that  they  in  effect  intend- 
ed that  the  title  to  the  property  which  had 
passed  to  the  Allison  Company  should  be  re- 
invested In  the  plaintiffs.  That  this  was  the 
intention  of  the  parties  there  fan  be  no  ques- 
tion, and  it  is  of  no  moment,  as  affecting  the 
sufficiency  of  the  resale  as  between  them- 
selves, that  there  was  not  an  Immediate  de- 
livery of  the  property  from  the  Allison  Com- 
pany to  plaintiffs.  Section  1140  of  the  Civil 
Code  provides  that  "the  title  to  personal 
property  sold  or  exchanged  passes  to  the  buy- 
er whenever  the  parties  agree  upon  a  pres- 
ent transfer  and  the  tiling  itself  Is  Identified 


whether  it  is  separated  'from  other  things  or 
not."  The  title  to  the  property  vests  in  the- 
buyer  immediately  that  the  contract  is  made, 
regardless  of  whether  it  is  delivered  to  the 
purchaser  or  remains  in  possession  of  the  sell- 
er. It  was  manifestly  the  intention  of  the 
parties  that  Allison  should  retain  the  posses- 
sion of  the  property,  subject  to  plaintiffs'  or- 
der In  favor  of  such  persftn  to  whom  Gardi- 
ner might  malce  a  sale  of  it,  as  he  announced 
his  intention  of  doing  when  the  sale  under 
the  contract  was  declared  off. 

While  the  failure  by  plaintiffs  to  talce  im- 
mediate possession  of  the  property  did  not 
affect  the  validity  of  the  sale  back  from  the 
Allison  Company  to  them,  as  revesting  the 
title  in  plaintiffs,  still,  under  familiar  rules 
of  law  their  failure  to  do  so,  and  the  subse- 
quent sale  by  the  Allison  Company  of  the 
property  while  In  their  possession  to  the  de- 
fendants. If  they  purchased  for  value  and 
without  notice  of  any  claim  of  plaintiffs,  con- 
stituted the  defendants  purchasers  in  good 
faith,  who  could  successfully  resist  any  as- 
sertion of  title  by  plaintiffs  to  the  property. 
Although  as  between  the  original  parties  to 
the  contract  the  title  vested  without  delivery 
of  possession,  yet  as  against  the  defendants 
as  bona  fide  purchasers.  If  they  were  such,  it 
was  necessary  that  there  should  have  been  a 
change  of  possession  to  revest  title  In  the 
plaintiffs.  Gardiner,  by  his  own  conduct  In 
not  taking  possession  of  the  property  at  the 
time  It  was  resold  to  plaintiffs,  but  leaving 
it  with  the  Allison  Company,  was  estopped 
by  his  own  act  from  asserting  title  against 
the  defendants,  if  they  were  In  fact  purchas- 
ers in  good  faith  of  the  property.  The  Alli- 
son Company  were  conducting  a  general  com- 
mission business,  disposing  of  produce  In 
.their  own  behalf  and  for  third  parties  upon 
commission ;  the  usual  evidence  of  title  and 
the  right  to  sell  In  the  latter  case  being  the 
consignments.  Gardiner,  notwithstanding  the 
resale,  however,  having  permitted  the  Allison 
Company  to,  retain  the  usual  evidence  of  title 
and  right  to  sell — the  consignments — and  so 
Investing  the  company  with  apparent  author- 
ity to  sell,  could  not  assert  a  claim  of  owner- 
slilp  against  the  defendants,  if  they  .were  in- 
nocent piurchasers  dealing  with  the  company 
on  the  faith  of  such  apparent  ownership. 
"Where  a  vendor  of  personal  property  is  allow- 
ed by  his  vendee  to  continue  In  possession  of 
the  property,  and  thus  to  give  to  the  world  a 
colorable  appearance  of  continued  ownership, 
the  title  of  a  subsequent  bona  fide  purchaser 
from  such  vendor  will  be  upheld  as  agamst 
the  first  vendee."  Am.  &  Eng.  Ency.  of  Law, 
vol.  24,  p.  1164. 

Now,  one  of  the  principal  contentions  of 
defendants  was  that  they  were  purchasers 
In  good  faith  from  the  Allison  Company  of 
the  property  in  question,  and  the  i-ourt  in- 
structed the  jury  upon  the  law  applicable  to 
that  claim.  In  fact,  the  question  as  to 
wliether  defendants  were  such  purchasers 
was  the  main  point  In  jtliejcaise^-^'ndJtilSi- 
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doubtful,  nnder  the  view  the  lower  court 
took  relative  to  the  admissio'u  of  evidence  of 
a  sale  by  sample  and  tbe  Instruction  based 
upon  it,  whether  the  Jury  ever  reached  a  con- 
sideration of  that  question  at  all.  It  is  prob- 
able they  did  not,  because,  as  there  was  no 
question  upon  the  matter  of  sample,  as  far  as 
the  proof  was  concerned,  admitted  over  ob- 
jection of  the  appellants,  and  the  instruction 
clear  as  to  the  effect  of  that  evidence,  the 
Jury  doubtless  disposed  of  tbe  case  on  the 
theory  that  the  title  to  the  beans  never  pass- 
ed to  the  Allison  Company,  and  so  found  for 
plalntiflTs,  without  considering  (as  the  court 
said  they  need  not)  "whether  defendants  were 
purchasers  of  the  beans  in  good  faith,  with- 
out notice,  and  for  value,  or  not."  It  was  es- 
sentially a  question  in  the  case  whether  the 
defendants  were  such  purchasers  or  not,  and 
it  was  prejudicial  error  for  the  court  to  ad- 
mit evidence  of  a  sale  by  sample  for  the  pur- 
pose of  varying  the  terms  of  the  contract, 
and  to  then  instruct  the  Jury  that  they  might 
return  a  verdict,  on  the  theory  that  the  sale 
was  one  by  sample,  simply  because  the  beans 
■  were  rejected  by  the  Allison  Company  as  not 
conforming  to  such  sample,  and  that  this  re- 
jection was  acquiesced  In  by  plaintiffs,  that 
hence  title  never  at  any  time  passed  out  of 
plaintiffs. 

2.  Before  concluding  this  matter  It  Is  well 
to  mention  a  contention  that  appellants 
urged  below  and  here.  It  will  be  observed 
from  the  recited  evidence  in  the  case  (as- 
suming that  evidence  of  sale  by  sample  was 
admissible)  that  there  was  no  dispute  but 
that,  as  to  the  Bayo  beans  here  in  question, 
they  were  in  all  respects  equal  to  the  sam- 
ple, although  all  the  beans  were  rejected  by 
the  Allison  Company  because  the  pea  beans 
were  imperfect  Appellants  claim  that  the 
contract  was  severable,  because  the  beans 
were  sold  In  different  lots  and  at  different 
prices;  that  as  to  the  Bayo  beans  the  condi- 
tion of  the  sale  was  strictly  and  fully  com- 
plied with  upon  delivery  of  them  to  the  car- 
rier for  the  Allison  Company;  that  the  title 
thereto  vested  in  the  company,  and  was  not 
divested  by  the  rejection  which,  as  to  them, 
was  unauthorized,  although  the  rejection  was 
consented  to  by  the  plaintiffs.  There  Is  no 
merit  in  this  contention.  It  was  optional 
with  the  plaintiffs  (on  the  theory  of  a  sale, 
by  sample)  whether  they  would  insist  that 
the  contract  was  severable,  and  compel  the 
company  to  take  the  Bayo  beans  and  pay 
for  them  or  not  It  was  a  matter  of  their 
own  choice — a  right  upon  which  they  might 
insist  or  not,  as  they  saw  fit.  They  did  not 
insist,  but  acquiesced  in  the  rejection  of  all 
the  beans,  as  they  had  a  right  to  do;  and 
that  settled  the  matter.  The  plaintiffs,  hav- 
ing waived  their  right  to  insist  that  the  con- 
tract was  severable,  could  not  subsequently 
insist  on  it.  Neither  could  the  Allison  Com- 
pany subsequently  change  its  mind,  and  con- 
clude to  take  the  beans  without  the  consent 
of  plaintiffs. 


These  are  all  the  matters  requiring  con- 
sideration, and  for  the  reasons  given  the  or- 
der denying  the  deftadants'  motion  for  a 
new  trial  is  reversed. 

We  concur:    BEATTY,  C.  J.;  HBNSHAW, 


ANGELLOTTI,  J.  I  concur.  Further 
consideration  of  this  case  has  convinced  me 
that,  under  the  rule  discussed  and  applied  in 
Harrison  v.  McCormick,  89  Oal.  327,  26  Pac. 
830,  23  Am.  St  Rep.  469,  parol  evidence  was 
riot  admissible  for  the  purpose  of  showing 
that  the  sale  was  by  sample.  It  appears 
very  clear  that  the  present  judgment  can  be 
affirmed  only  upon  the  theory  that  the  sale 
was  by  sample,  and  plaintiffs,  being  preclud- 
ed from  showing  that  fact  must  necessarily 
fail  upon  this  appeal. 

SHAW,  J.  I  dissent  The  rule  stated  hi 
section  1856,  Code  Oiv.  Proc,  to  the  effect 
that,  when  an  agreement  is  reduced  to  writ- 
ing, such  writing  is  to  be  deemed  to  contain 
all  the  terms  of  the  contract,  and  that  in 
such  a  case 'no  evidence,  parol  or  written, 
can  be  received  of  those  terms,  Is  subject  to 
the  necessary  and  well-known  qualification 
that  it  does  not  apply  to  a  written  contract 
which,  upon  its  face,  shows  but  a  partial 
statement  of  the  agreement,  and  which  dis- 
closes that  other  terms  are  necessary  to 
make  It  complete  or  effective.  In  all  such 
cases  the  omission  can  be  supplied  by  evi- 
dence aliunde.  The  written  contract  of  sale 
which  is  involved  In  this  case  expressed 
nothing  whatever  upon  the  subject  of  the 
quality  of  the  beans  sold.  It  was  silent  on 
that  point.  The  question  .whether  nnder  It 
the  plaintiffs  were  required  to  deliver  mer- 
chantable beans,  beans  not  merchantable,  or 
beans  of  some  superior  quality,  vaa  neces- 
sarily left  to  be  determined  by  rMerence  to 
something  outside  of  and  additional  to  tbe 
words  contained  in  tbe  writing.  So  far  as 
the  matter  of  tbe  quality  of  the  beans  was 
concerned,  the  contract  was  incomplete  on 
its  face,  and  comes  clearly  within  the  quali- 
fication above  stated.  It  is  true  that  In  such 
cases.  In  order  to  make  such  contract  effec- 
tive, where  there  was,  in  fact,  no  agreement 
by  the  parties  upon  the  subject,  the  law 
steps  in  and  assumes  that  the  intention  of 
the  parties,  in  respect  of  the  omitted  term, 
is  the  intention  which  is  usually  found  to 
exist  in  like  transactions,  namely,  that  mer- 
chantable beans  were  to  be  delivered.  This 
constructive  agreement  Is  made  by  the  law 
for  the  reason  that,  unless  the  term  is  suj)- 
plled,  there  Is  no  complete  or  effective  con- 
tract It  is  not  made  because  In  fact  the 
parties  did,  either  by  express  words,  or  tacit 
understanding  to  be  inferred  from  circum- 
stances, actually  agree  to  that  effect.  There 
is  a  rule  of  evidence  to  the  effect  that  in  the 
absence  of  proof  it  will  be  presumed  that  the 
usual  course  of  dealing  was  pursued.    This 
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Is  the  fonndation  upon  which  the  implica- 
tion of  law  rests.  This  presumption  is  in  it- 
self evidence.  No  good  reason  can  be  shown 
why  in  such  cases  the  rights  of  the  parties 
should  be  determined  by  presumptive  evi- 
dence alone,  which  is  often  contrary  to  the 
fact,  and  why  they  shonld  be  denied  the 
privilege  of  showing  by  outside  evidence  pre- 
cisely the  agreement  which  they  did  make, 
and  which  they  did  not  include  in  the  con- 
tract which  was  reduced  to  writing.  This 
rule,  of  course,  has  nothing  to  do  with  the 
other  rule  of  evidence  to  the  effect  that  parol 
evidence  cannot  be  received  to  contradict  a 
writing.  There  is  nothing  In  the  evidence 
showing  that  the  sale  was  made  by  sample 
which  tends  In  the  least  degree  to  contradict 
anything  expressed  in  the  written  contract 
The  case  of  Slvers  v.  Slvers,  97  Cal.  518, 
32  Pac.  571,  is  a  good  Illustration  of  the 
proposition  above  stated,  and  Is  in  principle 
an  exact  precedent  for  the  case  at  bar.  In 
that  case  the  parties  had  executed  a  written 
agreement  to  pay  to  the  plaintiff  the  sum  of 
*300,  but  the  contract  did  not  specify  the 
time  of  payment  In  such  cases  the  law  im- 
plies that  the  money  is  to  be  paid  on  demand 
(Olv.  Code,  {  1567),  as  in  case  of  sales  the 
law  Implies  that  property,  inaccessible  to  the 
purchaser  when  sold,  shall  be  sound  and 
merchantable  when  delivered  (Civ.  Code,  { 
1771).  The  cases  in  this  respect  are  precise- 
ly parallel.  In  that  case  It  was  held  that 
the  qualification  of  the  rule  stated  In  section 
1856,  Code  Civ.  Proc,  above  quoted,  was  ap- 
plicable; that  with  respect  to  the  time  of 
payment  the  contract  was  silent;  and  that 
parol  testimony  was  admissible  to  supply 
the  omitted  term  of  the  contract,  by  proving 
an  agreement  in  parol  that  the  payment  was 
to  be  made  whenever  'the  promisors  should 
sell  a  certain  tract  of  real  estate  and  that 
prior  to  the  beginning  of  the  action  said  real 
estate  had  been  sold.  This  case  Is  a  later 
case  than  Harrison  v.  McConnick,  89  Cal. 
327,  26  Pac.  830,  23  Am.  St  Rep.  469.  as  is 
also  the  case  of  Ouidery  v.  Oreen,  95  Cal. 
635,  30  Pac.  786,  to  the  same  effect  They 
should  be  held  to  prevail  over  the  doctrine 
laid  down  in  Harrison  v.  McCormlck.  The 
distinction  I  have  pointed  out  was  not  dis- 
cussed in  Harrison  v.  McCormlck.  The  en- 
tire subject  Is  discussed  at  great  length  in 
the  recent  work  of  Wlgmore  on  Evidence,  in 
volume  4,  beginning  with  section  2400.  That 
author  there  takes  the  ground  that  the  prin- 
ciples of  evidence  are  clearly  In  favor  of  the 
admission  of  other  evidence  In  cases  where, 
as  here,  there  was  obviously  an  omission  in 
the  writing  of  some  terms  of  the  contract 
such  as  an  applied  warranty. 

Under  the  proof  that  the  sale  was  made 
by  sample,  the  law  would  imply  a  warranty 
that  the  quality  of  the  property  sold  was 
equal  to  the  sample  exhibited,  dv.  Code,  { 
•  1766.  This  warranty  would  constitute  a  con- 
dition of  the  contract  of  sale,  and  In  such 
cases  the  delivery  of  the  goods  to  the  carrier 


for  transportation  to  the  buyer  does  not  have 
the  effect  of  passing  title  to  the  buyer.  The 
title  will  not  pass  until  there  has  been  an 
acceptance.  Mecbem  on  Sales,  §§  746,  522, 
1212;  Pope  v.  Allfs.  115  V.  S.  372,  6  Sup.  Ct. 
69,  29  L.  Ed.  393;  Taylor  v.  Saxe,  134  X.  Y. 
67,  31  N.  B.  258;  Barton  v.  Kane,  17  Wis. 
44,  84  Am.  Dec.  728;  Oonrad  v.  Dater,  2  Biss. 
343,  Fed.  Gas.  No.  3,127;  Aultman  v.  Clifford, 
55  Minn.  159,  66  N.  W.  593,  43  Am.  St  Eep. 
478;  Fogel  v.  Brubaker,  122  Pa.  10,  15  AO. 
092;  Pllley  v.  Pope,  115  tJ.  S.  219,  6  Sup.  Ct 
19,  29  L.  Ed.  372;  Norrington  v.  Wright,  115 
tJ.  a  203,  6  Sup.  Ct  12.  29  L.  Ed.  366;  Grlm- 
oldby  V.  Wells,  10  L.  R.  O.  P.  Cas.  391.  ,  The 
consequence  of  these  rules  is  that  In  this 
particular  case  the  title  to  the  beans  did  not 
pass  to  the  Allison  Company.  Its  rejection 
of  the  beans  on  inspection  put  an  end  to  the 
contract,  and  the  title  remained  In  the  plain- 
tiff. There  was  no  conflict  in  the  evidence 
upon  the  fact  that  the  sale  was  actually 
made  by  sample.  It  was  substantially  con- 
ceded; the  only  objection  being  that  it  was 
not  competent  evidence.  The  court  was  au- 
thorized to  instruct  the  Jury  that  the  sale 
was  made  by  sample,  and  that  as  a  conse- 
quence thereof  the  title  did  not  pass  to  the 
Allison  Company,  nor  to  their  vendees,  Mc- 
Donogh  and  Runyon.  The  instruction  given 
was  therefore  correct,  and  the  verdict  is  sus- 
tained by  the  evidence.  I  think  the  Judg- 
ment should  be  affirmed. 


We  concur: 
LAND,  J. 


VAN    DYKE,   J.;   McPAR- 
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PEOPLE  T.  LEE. 

(Court  of  Appeal,  Second  District,  California. 
June  13,  1905.) 

1.  JuBT— Excnsiita  Jubob. 

The  act  of  the  court  in  excusing,  over  the 
objection  of  defendant,  a  juror  who  is  not  in 
fact  disqualified,  is  not  error. 

[Ed.  Note. — For  cases  in  point  see  vol.  31, 
Cent  Dig.  Jury,  §  385.] 

2.  Cbiminai,  Law  —  Dbriai.  of  Challenoe— 
Cube  of  Erbor. 

Error  in  denying  defendant's  challenge  to 
the  panel  of  jurors  without  permitting  him  to 
prove  the  facts  upon  which  his  challenge  was 
made  was  cured  where  on  the  following  day 
the  court  on  having  its  attention  directed  to 
the  matter,  offered  to  permit  defendant  to  make 
such  proof,  and  defendant  declined  to  do  so. 

3.  Jury— Challenges — Completion  of  Pan- 
el. 

Where  eight  jurors  had  i)een  accepted  and 
sworn,  and,  the  original  twelve  having  been 
disposed  of,  four  others  were  drawn  from  the 
box  by  the  court,  the  action  of  the  court,  on 
excusing  one  of  the  latter  for  cause,  in  order- 
ing the  name  of  another  juror  to  be  drawn 
from  the  box,  over  defendant's  objection  and 
insistence  that  the  remaining  three  should  be 
first  examined,  was  not  in  conflict  with  Pen. 
Code,  8  1068,  requiring  challenges  to  be  taken 
when  the  juror  appears,  and  before  he  is  sworn. 

4.  Criminal  Law— Evidence— Res  Gest.5;. 

In  homicide,  testimony  that  defendant,  at 
the  commencement  of  the  affair  which  resulted  f> 
in  the  homicide,  ordered  deceased  to  throw  w>> 
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hla  hands,  saying  that  he  was.  a  peace  officer, 
was  res  gestie,  and  could  be  controverted  by 
evidence  that  defendant  was  not  a  peace  of- 
ficer. 

5.  Homicide— Pbesumptionsj-Chabactee    of 
Accused— Instructions. 

In  homicide,  a  charge  that  defendant  is 
presumed  to  be  a  man  of  good  character,  and 
that  such  presumption,  coming  in  aid  of  the 
general  presumption  of  innocence,  is  not  to  be 
left  unconsidered  by  the  jury,  but  is  a  fact  in 
the  case  tending  to  establish  defendant's  inno- 
cence, was  properly  refused. 
»!.  Same— Defense  of  Anotheb— Evidence. 

In  homicide,  evidence  held  insufficient  to 
call  for  a  charge  on  defendant's  right  and  duty 
to  prevent  deceased  from  carrying  out  an  in- 
tention to  kill  or  commit  a  violent  assault  up- 
on another. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  B.  N.  Smith,  Judge. 

Phillip  Lee  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Affirmed. 

Rehearing  denied  by  Court  of  Appeal  July 
11,  1905. 

F.  H.  Thompson  and  Byron  "Waters,  for 
appellant.  U.  S.  Webb,  Atty.  Gen.,  and  J.  O. 
Daly,  Dep.  Atty.  Gen.,  tor  the  People. 

SMITH,  J.  The  defendant  was  convicted 
In  the  lower  court  of  murder  In  the  second 
degree,  and  sentenced  to  Imprisonment  In 
the  State  Prison  for  30  years.  He  appeals 
from  the  Judgment,  and  from  an  order  deny- 
ing a  new  trial. 

Several  points  are  urged  for  reversal, 
which  will  be  considered  in  the  order  stated 
In  appellant's  brief.  The  first  of  these  is 
that  the  court  erred  in  excusing,  over  the  ot>- 
Jection  of  defendant,  one  of  the  jurors  ex- 
amined, who  was  in  fact  not  disqualified. 
But  this  point  has  been  determined  adverse- 
ly to  the  defendant  by  the  decision  In  People 
V.  Arceo,  32  Cal.  40,  and  several  later  cases 
affirming  that  decision. 

The  next  point  is  that  the  court  erred  in 
denying  the  defendant's  challenge  to  the 
panel  of  jurors  without  permitting, '  or  at 
least  without  waiting  for,  Uim  to  prove  the 
facts  upon  which  his  challenge  was  made. 
This  doubtless  was  error.  But  it  seems  to 
have  been  the  result  of  a  misunderstanding 
upon  the  part  of  the  court  as  to  the  defend- 
ant's ofCer  to  prove  the  facts,  and  on  the  next 
day,  when  the  court's  attention  was  directed 
to  the  error,  it  offered  the  defendant  oppor- 
tunity to  make  the  proof,  which  the  defend- 
ant declined  to  avail  lilmself  of.  The  effect 
of  the  proof,  if  made,  would  have  been  to  set 
aside  the  panel,  and  thus  to  give  to  the 
defendant  all  the  advantage  he  would  have 
had,  had  he  been  allowed  to  make  the  proof 
in  the  first  place.  He  was  therefore  in  no 
way  injured. 

Anotiier  point  is  an  alleged  departure  from 
the  method  prescribed  by  the  provisions  of 
the  Code  for  the  impaneling  of  a  Jury.  Eight 
jurors  had  been  accepted  and  sworn  to  try 
the  case,  and,  the  original  twelve  having 
been  disi)osed  of,  four  others  were  drawn 
from  the  box  by  the-clerk.    Of  these,  one  was 


challenged  for  cause,  and  the  challenge  al- 
lowed, and  the  court  ordered  the  name  of 
another  juror  to  be  drawn  from  the  box, 
over  the  defendant's  objection,  who  insisted 
that  the  remaining  three  should  be  first  ex- 
amined, before  a  new  name  was  drawn.  And 
the  same  ruling  occurred  with  reference  to 
one  or  more  of  the  other  Jurymen.  But  this 
was  not  in  conflict  with  the  provisions  of 
the  Codes  governing  the  subject  It  is,  in- 
deed, provided  by  section  1068  of  the  Penal 
Code  that  the  challenges  of  the  defendant 
both  peremptory  and  for  cause,  "must  be 
taken  when  the  Juror  appears  and  before  he 
is  sworn  to  try  the  cause";  and  under  this 
provision  it  was  competent  for  the  court  to 
require  the  defendant  to  exercise  bis  right  of 
challenge,  both  peremptory  and  for  cause,  as 
to  each  Jnror,  immediately  upon  his  appear- 
ance. People  V.  Scoggins,  37  Cal.  679.  And 
had  this  course  been  pursued,  the  defendant 
would  have  been  entitled,  upon  the  rejec- 
tion of  a  juror,  to  have  the' panel  filled  be- 
fore he  was  called  upon  to  use  his  peremp- 
tory challenges.  But  all  that  is  required  by 
the  provisions  of  the  section  cited  is  that  the 
panel  shall  be  completed  before  the  defend- 
ant be  required  to  exercise  any  of  his  per- 
emptory challenges,  and  it  appears  that  this 
privilege  was  allowed  him. 

Another  error  complained  of  is  in  the  ad- 
mission of  the  testimony  of  certain  witnesses. 
It  appears  from  the  testimony  of  several  wit- 
nesses that  the  defendant,  at  the  commence- 
ment of  the  affair  which  resulted  in  the  homi- 
cide, ordered  the  deceased  to  throw  up  his 
hands,  saying  that  he  was  a  peace  officer,  and 
the  prosecution  was  permitted  to  prove  by 
several  witnesses  that  the  defendant  was 
not  what  he  claimed  to  be.  But  the  declara- 
tion of  the  defendant  being  part  of  the  res 
gestse,  was  evidence  In  the  case,  and  it  was 
therefore  competent  for  the  prosecution  to 
controvert  it 

The  other  point  relates  to  two  instructions 
asked  by  the  defendant,  but  refused  by  the 
court,  the  first  of  which  was  as  follows: 
"The  court  instructs  you  that  tlie  defendant 
is  by  law  presumed  to  be  a  man  of  good 
character  for  peace  and  quiet,  in  the  ab- 
sence of  any  evidence  to  the  contrary.  Such 
presumption  of  good  character,  coming  as 
it  does  in  aid  of  a  general  presumption  of 
Innocence,  Is  no  more  to  be  left  out  by 
the  Jury  in  their  deliberation  than  the  orig- 
inal presumption  of  Innocence  which  the  law 
gives  It  The  good  character  of  the  defend- 
ant, which  the  law  presimies,  is  itself  a  fact 
in  the  case.  It  is  a  circumstance  tending 
in  a  greater  or  less  degree  to  establish  the 
defendant's  innocence,  and  it  is  not  to  be 
put  aside  by  the  Jury  In  order  to  ascertain 
If  the  other  facts  and  Circumstances,  consid- 
ered by  themselves,  do  not  establish  bis 
guilt  beyond  a  reasonable  doubt,  but  his  good 
character  must  be  considered  by  you  in  de-- 
termining  whether  or  not  the  defendant  is 
guilty.    And  after  considering  such  presump- 
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tlons  of  good  character,  together  with  all 
the  other  evidence  in  the  case,  if  the  Jury 
entertain  a  reasonable  doubt  as  to  the  guilt 
of  the  defendant,  you  must  give  him  the 
benefit  of  such  doubt  and  acquit  him."  This 
instractlon,  we  think,  was  rightly  refused. 
It  has,  indeed,  been  said  that  "the  law  as- 
sumes that  a  defendant  who  is  upon  trial 
for  an  offense  has  a  fair  cliaracter"  or  rep- 
utation, and  "be  is  entitled  to  the  benefit  of 
this  i>resumptlon  in  their  consideration  of 
the  weight  to  be  given  to  the  testimony  bear- 
ing upon  his  guilt."  People  v.  Gleason,  122 
Oal.  371,  55  Pac.  123.  But  the  presumption, 
we  think,  amounts  to  nothing  more  than  that 
the  character  or  reputation  of  the  party  ia 
not  bad;  and,  if  any  inference  may  be  drawn 
from  the  fact  thus  presumed,  it  is  contained 
in,  and  much  more  strongly  supported  by, 
the  legal  presumption  of  the  defendant's  in- 
nocence until  evidence  to  the  contrary  may 
appear.  This  is  something  very  dUterent 
from  a  presumption  that  the  party  accused 
Is  of  "good"  character,  or  to  Justify  the  as- 
sumption that  the  defendant  was  of  such 
character  as  to  Justify  a  higher  probability 
of  his  innocence  of  the  crime  than  would 
result  from  the  general  presumption  of  his 
innocence.  This  fact  can  only  appear  by 
evidence,  which  the  defendant  will,  upon  its 
admission,  be  allowed  to  contradict.  Dan- 
ner  v.  State,  54  Ala.  127,  25  Am.  Rep.  662. 
The  Instructions  given  as  to  the  legal  pre- 
sumption of  Innocence  were  sufficient  on  the 
subject  of  presumptions.  People  v.  Johnson, 
61  Cal.  142. 

The  other  instruction,  so  far  as  material, 
was  as  follows:  "If  you  believe  from  the 
evidence  that  the  defendant,  acting  as  a  rea- 
sonable man,  believed  that  the  deceased, 
when  he  came  to  the  hotel,  was  armed  with 
a  revolver,  and  that  he  came  to  the  hotel 
with  the  Intention  to  either  kill  or  commit  a 
violent  assault  upon  Mrs.  Hurlburt,  it  was 
not  only  the  defendant's  right,  but  it  was  his 
duty,  as  a  law-abiding  citizen,  to  Intercept 
the  deceased,  and  prevent  him,  if  pos!iible, 
from  carrying  out  his  intentions;  and  the 
defendant  would  be  Justified  In  using  all 
means  which  appeared  to  him,  as  a  reason- 
able man,  to  be  necessary  to  make  bis  re- 
sistance and  Interference  effectual."  As  ex- 
planatory of  this  point,  a  brief  review  of  the 
evidence  will  be  necessary.  The  homicide 
took  place  on  the  2d  of  February,  1904,  at  a 
place  called  the  "Berwick  irotel,"  in  the  city 
of  Los  Angeles.  The  deceased  had  been 
ejected  from  the  premises  by  the  defendant, 
at  the  request  of  the  landlady,  during  .the 
preceding  night;  and  there  is  much  evidence 
to  the  effect  that  be  sought  to  borrow  a  pis- 
tol from  several  parties  for  the  purpose  of 
going  back  to  the  place  and  killing  the  de- 
fendant It  also  appears  that  a  short  time 
before  the  killing  he  did  obtain  a  pistol, 
with  which  he  returned  to  the  house,  and 
which  was  found  upon  his  person  after  his 
death.    The  evidence. relied  upon  to  support 


the  instruction  is  that  of  Mrs.  Hurlburt,  the 
daughter  of  the  landlady,  who  testified,  in 
effect,  that,  at  some  time  before  the  deceased 
came  to  the  house  upon  the  occasion  of  his 
death  (what  time  does  not  appear),  the  de- 
ceased came  to  the  house,  and,  upon  meet- 
ing her,  threw  up  his  gun  and  said,  "I  will 
kill  you,"  and  that  after  his  departure  she 
told  her  mother  and  the  defendant  about  his 
drawing  a  gun  on  her  and  threatening  to 
kill  her.  When  the  deceased  came  again 
she  saw  him  at  the  top  of  the  stairs,  and  he 
said,  "Come  here,  Alice,  come  here,"  and  mo- 
tioned to  her,  and  she  said,  "No,  Jack;  I  am 
afraid."  Upon  which,  she  says,  the  deceased 
put  his  band  back  to  his  right  hand  pocket, 
and  said,  "Oh,  I  don't  know  as  I  will  or  not,"  ■ 
and  then  she  looked  upstairs  and  said,  "Lee" 
— referring  to.  the  defendant  Thereupon 
Lee  came  down  stairs,  and  told  deceased  to 
throw  up  his  hands,  and  he  would  not  do  It 
The  defendant  then  attacked  the  deceased, 
but  was  separated,  and,  again  attacking  blm, 
was  again  separated,  but  renewed  the  at- 
tack, and  the  homicide  occurred.  It  is  fair 
to  defendant  to  say  that  the  evidence  tended 
very  strongly  to  show  that  when  the  de- 
fendant used  his  pistol  the  deceased  was 
about  to  resort  to  his,  or  at  least  that  the 
circumstances  were  such  as  to  Justify  the 
defendant  in  so  believing.  But  the  Jury  found 
otherwise,  and  no  point  is  made  as  to  the 
sufficiency  of  the  evidence  to  Justify  the  ver- 
dict of  murder.  We  have,  therefore,  to  con- 
sider only  whether  the  evidence  was  suffi- 
cient to  support  the  theory  embodied  in  the 
instruction;  and  on  this  point  we  are  of  the 
opinion  that  there  is  nothing  in  the  testimony 
to  indicate  that  Mrs.  Hurlburt  was  in  any 
danger  of  attack  from  the  deceased,  or  to 
produce  such  an  impression  upon  the  mind 
of  the  defendant  On  the  contrary,  the  case 
seems  to  be  one  of  an  ordinary  fight  between 
two  men  of  violent  temper. 

We  are  of  the  opinion,  therefore,  that  the 
Judgment  must  be  affirmed,  and  it  is  so  or- 
dered. 

,  We  concur:    GRAY,  P.  J.;  ALLEN.  J. 


(1  Cal.  App.  142) 

CALIFORNIA  &  N.  BY.  v.  STATE  et  al. 

(HUMBOLDT  R.  CO.,  Intervener). 

(Court  of  Appeal,  Third   District,   California. 

June  6,  1905.) 

Eminent  Domain  —  Pboceedinos  against 
THE  State— SxATin'OEy  Autuoeization. 
Const,  art  20,  §  6,  authorizes  the  institu- 
tion of  suits  against  the  state  in  such  manner 
and  in  such  courts  as  may  l>e  directed  by  law. 
Proceedings  to  condemn  land  are  required  to  Ije 
brought  in  the  superior  court.  Code  Civ.  Proc. 
§  1240,  subd.  2.  enumerates  among  the  dnsRes 
of  private  property  which  may  be  taken  in  con- 
demnation proceedings  "lands  belonging  to  this 
'State  *  •  •  not  appropriated  to  some  pub- 
lic use."  Sections  ]-44  and  124.')  provide  for 
the  summons  and  complaint  in  condemnation 
proceedings.  Pol.  Code,  §  472,  declares  that 
the  Attorney  General  sh^^i^if^  it^^iSK^M^^ 
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le^l  matters  In  whlcb  the  state  le  interested. 
Held  that,  where  the  Attorney  General  ap- 
peared in  condemnation  proceedings  instituted 
against  the  state,  the  jurisdiction  of  the  court 
attached  to  the  same  extent  as  if  the  state  bad 
been  regularly  summoned  and  the  proceedings 
were  authorized  by  law,  although  instituted 
prior  to  the  passage  of  the  act  of  March  15, 
1901  (St.  1901,  p.  307,  c.  144),  adding  to  Code 
Civ.  Proc.  §  1240,  a  subdivision  numbered  7, 
requiring  proceedings  to  condemn  state  lands 
to  be  conducted  in  the  same  manner  as  other 
condemnation  proceedings,  except  that  process 
must  be  served  on  the  Governor,  Attorney  Gen- 
eral, and  Surveyor  General. 

Appeal  from  Superior  Court,  Humboldt 
County. 

Condemnation  proceedings  by  the  Califor- 
nia &  Northern  Railway  against  the  state 
and  others;  Humbodit  Bailroad  Company, 
intervener.  From  a  judgment  in  t&vor  of 
plaintiff,  intertener  appeals.  •  Af&rmed. 

C.  M.  Wheeler,  for  appellant.  George  D. 
Murray,  for  respondent. 

BUCKLES,  J.  Suit  was  tor  condemnatton 
of  land  belonging  to  the  state,  tot  use  of 
railway.  All  the  defendants  having  been 
served  with  summons,  and  all  having  failed 
to  answer,  except  the  state  of  California,  de- 
fault was  taken  against  them.  The  Attorney- 
General  appeared  on  the  part  of  the  state 
and  demurred  and  answered.  Then  the 
Humboldt  Bailroad  Company  intervened,  fil- 
ing a  complaint  In  Intervention,  and  also 
filing  an  answer  to  plaintiff's  complaint  The 
plaintiff  demurred  to  the  complaint  In  inter- 
vention and  to  the  answer  of  intervener.  'i;'ho 
court  sustained  both  demurrers,  and  dismiss- 
ed the  complaint  in  Intervention,  and  ren- 
dered Judgment  for  the  plaintiff  and  against 
the  state  of  California  on  the  written  stipu- 
lation of  plaintiff  and  the  Attorney  General 
on  the  part  of  the  state  of  California.  Judg- 
ment was  also  rendered  against  intervener. 
This  a'ppeal  is  from  the  whole  of  the  judg- 
ment, and  is  prosecuted  as  two  appeals — one 
as  a  defendant  in  said  action,  and  one  as  an 
Intervener.  The  points  of  law  being  the  same 
■  in  both,  we  shall  consider  them  together. 

In  both  complaint  and  answer  of  the  Hum- 
boldt Bailroad  Company  there  is  a  plea  in 
abatement,  and  the  ground  (or  this  plea  is 
that  the  plaintiff  began  the  suit  against  the 
state  to  condemn  state  lands  prematurely, 
and  before  there  was  any  law  in  existence 
granting  It  authority  so  to  do.  The  action 
was  begun  on  March  14,  1901.  Appellant 
claims  that  at  that  date  no  law  existed 
which  would  authorize  the  plaintiff  to  bring 
such  suit,  and  that  such  right  was  confer- 
red by  amendment  to  section  1240,  Code  Civ. 
Proc.,  which  took  effect  March  15,  1901.  St 
1901,  p.  307,  c.  144.  The  amendment  is  as 
follows,  to  wit:  "Subd.  7.  Proceedings  to 
condemn  lands  belonging  to  this  state  are 
hereby  authorized,  and  must  be  maintained 
and  conducted  in  the  same  manner  as  other 
condemnation  proceedings  provided  for  in 
this  title:  except  that  in  such  proceedings 
the  summons  and  copy  of  the  complaint  must 


be  served  upon  the  Governor,  Attomey-Cten- 
eral  and  Surveyor-General  of  the  state."  In 
support  of  appellant's  contention,  he  cites, 
section  6,  art  20,  Const,  which  reads  as  fol- 
lows, to  wit:  "Suits  may  be  brought  against 
the  state  In  .such  manner  and  in  such  courts 
as  shall  be  directed  by  law."  The  only  ques- 
tion in  this  case,  as  appears  from  the  briefs 
filed  Is,  did  the  plaintiff  have  a  right  to  brbig 
its  action  prior  to  the  amendment  of  section 
1240  by  adding  subdivision  7?  The  right  to 
take  the  private  property  of  the  state  in  con- 
demnation proceedings  has  been  granted  by 
subdivision  2  of  section  1240,  Code  Civ.  Proa 
The  proceedings  to  condemn  must  be  brought 
In  the  superior  court,  and  we  are  of  the 
opinion  that  this  applies  to  the  state  whose 
property  may  be  taken,  as  well  as  to  Indi- 
viduals. Section  1244,  same  Code,  provides 
what  the  complaint  in  a  condemnation  pro- 
ceeding shall  state,  and  as  to  which  no  ques- 
tion is  suggested  In  the  briefs.  Section  1245 
provides  for  the  summons,  and  how  It  shall 
be  served.  The  Attorney  General  appeared 
In  the  case  for  the  state,  and  it  was  his  duty 
to  do  so,  under  the  provisions  of  section  472. 
Pol.  Code;  and  when  he  had  so  appeared,  in 
a  case  where  the  state  was  a  proper  party  as 
In  this  case,  the  state  was  just  as  much  in 
court  as  though  regularly  summoned,  and  the 
Jurisdiction  of  the  court  was  complete. 
The  Judgment  appealed  from  Is  affirmed. 

We  concur:   CHIPMAN,  P.  J.;  McLAUGH- 
UX,  J. 


a  Cal.  App.  17$) 
SAN  LUIS  OBISPO  COUN'^  v.  SIMAS  et 

al.  (two  cases). 
(Court  of  Appeal,   Second  District,  California. 

June  14,  1905.) 

1.  Eminent    Domain  —  Condemnation    fob 
HioHW  AY— Complaint. 

Under  Code  Civ.  Proc.  S  1244,  stating  the 
requirements  of  a  complaint  for  the  condemna- 
tion of  land  for  highway  purposes,  a.  complaint 
was  not  demurrable  for  failure  to  specify  the 
manner  in  which  it  was  proposed  to  construct 
the  highway,  since  any  damage  which  miglit  be 
sustained  by  the  owners  of  abutting  property 
on  account  of  improvement  by  establishing 
grades  or  otherwise,  was  a  matter  for  subse- 
quent determination. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  §  516.] 

2.  Highways— Establishment— Petitioners 
— Qualifications. 

Pol.  Code,  {  2081,  provides  that  "any  ten 
freeholdpra  who  will  be  accommodated  by  the 
proposed  road,  two  of  whom  must  l>e  residents 
of  the  road  district  wherein  any  part  of  the 
proposed  road  is  situated  and  which  are  taxable 
therein  for  road  purposes,  may  petition  there- 
for,"- etc.  Beld,  that  such  section  only  requir- 
ed that  two  of  the  ten  freebolding  petitioners 
should  be  taxable  in  the  district  for  road  pur- 
poses. 

3.  Same— Pboceeoinos  Befobb  Boabd— Col- 
lateral Attack. 

Pol.  Code.  §  2690,  provides  that  if  any 
award  of  damages  for  land  taken  for  highway 
purposes  is  not  accepted  by  the  landowners,  the 
board  of  supervisors  shall  direct  proceedings  to 
procure  the  right  of  ;^^rj%>  ii»jin;^tat«d_hr 
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the  county  attorney,  and  that  In  auch  suit  no 
informality  in  the  proceedings  of  the  board 
shall  vitiate  the  suit,  but  that  the  order  direct- 
ing the  district  attorney  to  bring  the  same 
shall  be  conclusive  proof  o£  the  regularity 
thereof.  Held,  that  none  of  the  intermediate 
orders  or  proceedings  before  the  board  of  super- 
visors are  reviewable  in  an  action  under  such 
section,  but  are  to  be  regarded  as  a  final  judg- 
ment in  another  proceeding  before  a  competent 
tribunal,  not  subject  to  collateral  attack. 

4.  Eminent  Domain  Pboceedinob— Notice. 

Where,  in  a  suit  to  acquire  land  for  high- 
way purposes,  the  complaint  contained  all  of 
the  matters  required  by  Code  Civ.  Proc.  i  1244, 
and  the  court  found  that  all  of  the  alle^tions 
were  true,  except  that  no  notice  was  given  to 
nonconsenting  landowners,  such  landowners  as 
appeared  were  not  entitled  to  a  nonsuit  or  to 
judgment  on  the  merits  for  want  of  notice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Gent  Dig.  Eminent  Domain,  |  499.] 

5.  Samk— Pboof— Heabing. 

Where  a  court  had  jurisdiction  of  a  pro- 
ceeding to  condemn  land  for  highway  purposes, 
it  possessed  all  power  to  hear  the  same  with- 
out determining,  or  to  determine  without  hear- 
ing; and  iiE  the  determination  with  or  with- 
out hearing  was  not  justified  it  was  error  only, 
and  not  a  jurisdictional  defect. 

6.  Same  —  Obdee  of  Condemnation  —  Siqn- 
INQ— Open  Court. 

Where  an  order  for  the  condemnation  of 
land  for  highway  purposes  was  signed  by  the 
trial  judge  in  his  chambers  adjoining  the  court- 
room, an  open  door  connecting  the  two,  it  was 
signed  in  open  court,  under  Const,  art.  6,  §  5, 
providing  that. the  superior  court  is  always  in 
session. 

7.  Same — Hearing. 

Where,  in  proceedings  to  condemn  land  for 
highway  purposes,  the  only  fact  necessary  to  be 
established  on  the  hearing  was  the  jayment  of 
the  money  into  court  for  payment  to  those  to 
whom  damages  had  been  awarded,  and  such 
payment  was  conceded  by  the  bill  of  exceptions, 
the  entry  of  the  order  for  condemnation  with- 
out a  hearing  was  harmless. 

8.  Same — Bond. 

In  proceedings  to  condemn  land  for  high- 
way purposes  no  bond  is  required  as  a  pre- 
requisite to  a  final  order  of  condemnation  ex- 
cept in  the  cases  specified  in  Code  Civ.  Proc.  S 
1248,  snbd.  5. 

[Eld.  Note. — For  cases  in  point,  see  voL  18, 
Cent  Dig.  Eminent  Domain,  §  506.] 

9.  Same— Possession. 

Code  Civ.  Proc.  §  1254,  providing  that  on 
payment  into  court  of  the  amount  awarded  in 
condemnation  proceedings  the  plaintiff  may  be 
put  into  possession,  creates  an  additional  ex- 
ception to  the  general  stay  of  proceedings  pro- 
vided for  by  section  941,  so  that  on  payment 
into  court  of  the  amount  awarded  for  land 
taken  for  highway  purposes  an  order  was  prop- 
erly entered  letting  plaintiff  into  possession. 

[Ed.  Note. — For  cases  in  point,   see  vol.  18, 
Cent  Dig.  Eminent  Domain,  §§  630-636.] 

10.  Same— Sepaeate  Trials. 

Under  Code  Civ.  Proc.  f  1244,  subd.  6. 
providing  that  all  parcels  lying  in  the  same 
county,  and  required  for  the  same  public  use, 
may  be  included  in  the  same  or  separate  pro- 
ceedings, at  the  option  of  the  plaintiff,  but  that 
the  court  may  consolidate  or  separate  them  to 
suit  the  convenience  of  the  parties,  the  separa- 
tion of  such  parcels  is  within  the  discretion  of 
the  court,  which  will  not  be  reviewed  on  appeal 
in  the  absence  of  abuse. 

11.  Jurors— Challenge. 

Under  Code  Civ.  Proc.  J  601,  providing 
that  either  party  may  challenge  the  jurors,  but 
where  there  are  several  parties  on  either  side 
they  must  join  in  ft  challenge  before  it  can  be 


made,  where  several  parcels  of  real  estate  lying 
in  the  same  county  were  sought  to  be  con- 
demned for  highway  purposes  in  a  single  pro- 
ceeding the  owners  were  required  to  join  in 
their  peremptory  challenges. 

[Ed.  Note. — For  cases  in  point,  see  vol.  81, 
Oent,  Dig.  Jury,  S  609.] 
12.  Eminent  Domain  Proceedings— View. 

Where  no  formal  request  was  made  for  the 
judge  hearing  the  proceeding  to  condemn  land 
for  highway  purposes,  to  accompany  the  jury 
on  a  view,  an  absent  co-owner  of  certain  of 
the  property,  who  was  represented  by  his  co- 
owner,  would  be  held  to  have  acquiesced  in. the 
action  of  the  court. 
18.  Insane  Peesons-Actions— Judgment. 

Where  a  case  had  been  tried,  submitted, 
and  a  verdict  returned,  it  was  no  objection  to 
the  signing  of  the  findings  and  judgment  that 
at  that  time  one  of  the  parties  was  insane. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Insane  Persons,  §  179.] 

14.  TbiaI/— Presence  of  Pabty. 

Neither  party  to  a  suit  is  entitled  to  no- 
tice or  to  be  present  at  the  signing  and  filing 
of  findings. 

Appeal  from  Superior  Conrt,  San  Luis 
Obispo  County ;  E.  P.  Unangst,  Judge. 

Proceedings  by  San  Luis  Obispo  county 
tor  the  condemnation  of  certain  land  for  a  . 
highway.  From  a  judgment  and  order  of 
condemnation,  apd  from  an  order  staying 
proceedings  and  letting  plaintiff  into  posses- 
sion, and  from  an  order  denying  a  new  trial, 
Manuel  Machado  Slmas  and  others  appeal. 
Affirmed. 

F.  A.  Dorn  and  William  ShIpsey,  for  ap- 
pellants. A.  E.  Campbell  and  W.  H.  Spencer, 
for  respondent 

ALLEN,  J.  Plaintiff  and  respondent  bad 
Judgment,  final  order  of  condemnation,  and 
order  letting  Into  possession  In  this  proceed- 
ing brought  "by  the  district  attorney  of  San 

jis  Obsipo  county,  under  direction  of  the 
board  of  supervisors,  as  provided  by  section 
2690,  Pol.  Code,  to  condemn  a  right  of  way 
for  a  public  road  which  such  board  had  there- 
tofore determined  should  be  laid  out  and 
opened  over  the  lands  of  defendants  and  oth- 
er persons  not  parties  to  this  action.  De- 
fendants appeal  from  the  judgment  upon  the 
judgment  roll,  from  the  final  order  of  con- 
demnation upon  a  bill  of  exceptions,  and  from 
the  order  staying  proceedings  and  letting 
plaintiff  Into  possession  upon  a  bill  of  ex- 
ceptions, and  in  case  No.  9  from  the  order 
of  the  court  denying  a  new  trial. 

The  entire  record  In  all  of  the  appeals  dis- 
closes that  defendant  McKeen  owned  a  tract 
of  land  adjoining  a  tract  owned  by  defend- 
ants Simas  and  Lawrence;  that  the  center 
line  of  the  proposed  road  was  the  dividing 
line  between  said  tracts;  that  the  said  pro- 
posed road  continued  over  lands  of  the  Rice 
estate,  not  parties  to  this  action;  that  after 
the  verdict  and  judgment,  and  upon  payment 
into  court  of  the  condemnation  money,  the 
trial  judge  in  his  chambers  adjoining  the 
courtroom,  an  open  door  connecting  the  two, 
without  previous  notice  being  given  to  de- 
fendante  of  the  mot^a^^tg^  ^^^,^^.^ 
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order  of  condemnation,  signed  such  final 
order,  which  was  Immediately  filed  by  the 
clerk  In  bis  office  and  duly  entered;  that 
after  such  final  order  was  so  entered  notice 
of  appeal  was  given,  and  a  bond  for  |300 
approved  and  filed ;  that  thereafter  .  the 
court,  on  regular  motion,  made  Its  order  let- 
ting plaintiff  Into  possession ;  that  dm-lng  the 
progress  of  the  trial  defendant  Lawrence  ab- 
sented himself  therefrom,  and,  no  reason 
therefor  being  made  to  appear  by  proper 
showing,  the  court  proceeded  with  the  trial. 
At  the  conclusion  of  the  oral  testimony  an 
order  was  made  permitting  the  Jury  to  view 
the  premises  the  subject  of  litigation  under 
charge  of  an  officer;  that  upon  making  such 
order  the  court  announced  that  It  would  not 
attend  such  view  and  did  not.  The  defend- 
ants other  than  Lawrence  consented  to  such 
order  and  action  of  the  court.  The  attorney 
for  Lawrence,  being  also  the  attorney  for 
defendant  Slmas,  objected  and  excepted  on 
Lawrence's  behalf  alone  to  such  order  and 
action  of  the  court. 

Upon  the  appeal  from  the  judgment  it  is 
urged  that  the  court  erred  in  overruling  de- 
fendants' demurrer  to  the  complaint,  which 
is  claimed  to  be  Insufficient  In  that  it  did  not 
specify  the  manner  In  which  plaintiff  pro- 
posed to  construct  the  road,  and  upon  the  ap- 
I)eal  from  the  order  denying  a  new  trial  er- 
ror Is  claimed  because  the  court  refused  to 
require  plaintiff  to  state  to  the  jury  the  man- 
ner in  which  the  Improvement  was  proposed 
to  be  made.  Section  1244,  Code  Clv.  Proc., 
which  undertakes  to  state  what  such  a  com- 
plaint shall  contain,  does  not  specify  this  re- 
quirement. The  proceeding  being  only  for 
the  purpose  of  acquiring  a  right  of  way  for  a 
public  road,  the  mere  taking  of  the  property, 
the  damage  to  the  remainder  by  severance 
alone,  questions  as  to  the  damage  to  abutting 
property  on  account  of  subsequent  improve- 
ment by  establishing  grades  or  otherwise  are 
matters  for  determination  when  such  dam- 
age is  inflicted.  To  hold  otherwise  would  be 
to  say  that  before  condemnation  the  super- 
visors must  determine  in  advance  grades  and 
the  manner  of  improving  all  public  roads  as 
a  condition  precedent  to  condemnation,  which 
we  do  not  think  is  authorized.  ' 

Upon  these  appeals  it  is  further  claimed 
that  the  complaint  was  insufficient  to  state 
a  cause  of  action,  or  to  authorize  the  intro- 
duction of  testimony,  because  the  complaint 
did  not  show  that  the  petitioners  for  the  road 
possessed  the  proper  qualiflcatlons  under  the 
stahite.  The  qualifications  of  the  petitioners 
are  determined  by  section  2081,  Pol.  Code. 
This  section  provides  that  "any  ten  freehold- 
ers who  will  be  accom6iodated  by  the  pro- 
posed road,  two  of  whom  must  be  residents 
of  tiie  road  district  wherein  any  part  of  the 
proposed  road  Is  situated,  and  who  are  tax- 
able therein  for  road  purjMses,  may  petition," 
etc.  It  affirmatively  appears  from  the  com- 
plaint that  ten  of  the  petitioners  are  free- 
holders who  will  be  accommodated  by  the 


road ;  that  two  are  residents  of  the  road  dis- 
trict, who  are  taxable  therein  for  road  pur- 
poses. This,  in  our  opinion,  compiles  with 
the  requirement  of  the  section.  The  conten- 
tion of  appellants  is  that,  properly  constru- 
ed and  read,  the  section  referred  to  contem- 
plated that  the  ten  freeholders  should  be  tax- 
able in  the  district  for  road  purposes.  If  we 
are  to  say  that  the  words,  "who  are  taxable 
therein  for  road  purposes,"  relate  to  the  ten 
freeholders,  then  we  have  a  sentence  read- 
ing: "Ten  freeholders  who  will  be  accom- 
modated by  the  road,  who  are  taxable  there- 
in for  road  pmposes."  This  would  be  mean- 
ingless, as  it  is  the  district  within  which  the 
person  should  be  taxable  and  not  the  pro- 
posed road.  That  portion  of  the  sentence  re- 
ferring to  the  two  residents  cannot  be  read 
as  a  parenthetical  clause  for  the  reason  above 
stated.  Without  such  reading,  the  section 
must  be  construed  as  requiring  only  two  res- 
idents of  the  district  taxable  for  road  pur- 
poses and  the  remainder  freeholders  only. 

Various  objections  and  exceptions  are  made 
with  reference  to  the  complaint  and  the  rul- 
ings of  the  court  upon  the  admissibility  of 
testimony,  based  upon  the  theory  that  the 
various  orders  of  the  board  of  supert'isors 
made  intermediate  the  filing  of  the  petition 
and  bond  and  the  order  to  the  district  at- 
torney were  without  Jurisdiction  and  irregu- 
lar. None  of  the  intermediate  orders  or  pro- 
ceedings are  reviewable  in  this  action.  Sec- 
tion 2C90,  Pol.  Code,  authorizing  this  action, 
provides  that  such  suit  shall  be  determined 
by  the  court  or  Jury  in  accordance  with  the 
riglits  of  the  respective  parties  as  shovm  in 
court,  Independent  of  said  proceedings  be- 
fore the  board.  Here,  then,  is  a  legislative 
direction  to  the  court  to  disregard  the  Inter- 
mediate proceedings  above  referred  to.  In 
addition,  such  orders  and  proceedings  are  to 
be  recognized  as  a  final  judgment  In  another 
proceeding  before  a  competent  tribunal  and 
not  subject  to  collateral  attack.  County  of 
Sutter  V.  Tisdale,  136  Cal.  476.  69  Pac.  141. 

Exceptions  are  urged  to  the  action  of  the 
court  In  refusing  Judgment  upon  the  plead- 
ings and  in  denying  the  motion  for  a  non- 
suit. The  complaint  contains  all  of  the  mat- 
ters required  by  section  1244.  Code  Civ.  Proc, 
which  section  is  found  in  the  title  and  part 
of  the  Code  of  Civil  Procedure  which,  by  sec- 
tion 2090  of  the  Political  Code,  is  made  the 
procedure  in  this  class  of  eases.  The  com- 
plaint was  sufficient,  and  the  court  having 
found  all  of  the  allegations  to  be  true,  except 
that  no  notice  was  given  to .  nonconsenting 
landowners,  the  motion  for  Judgment  on  the 
pleadings  was  properly  denied.  The  excep- 
tion above  noted.  If  in  any  sense  material, 
loses  its  slgulflcance  when  the  record  dis- 
closes that  all  of  the  parties  to  this  appeal 
appeared  at  the  time  and  place  fixed  by  the 
board  for  hearing  the  report  and  participated 
therein.  This  was  a  waiver  of  notice.  Kim- 
ball V.  Board  of  Supervisors,  46  Cal.  19. 
Under  former  statutes  it  has  been  held  that 
Digitized  by  VJ*^WV  It   ' 
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setting  apart  by  the  treasurer  of  funds  suf- 
ficient to  satisfy  the  award  of  the  viewers 
was  necessary  to  entitle  plaintiff  to  condemn; 
but  under  existing  statutes  (section  2690,  Pol. 
Code)  the  court  must  disregard  all  orders  be- 
fore the  board.  If  an  order  of  the  boai'd, 
therefore,  is  not  material,  certainly  Its  obedi- 
ence would  not  be  essential  In  determining 
Jurisdiction,  even  had  the  Legislature  re- 
quired the  treasurer  to  sequester  and  hold 
funds,  which  does  not  appear  in  the  present 
law  affecting  this  procedure.  There  is  suf- 
ficient, however,  In  the  record  to  show  that 
when  the  order  was  made  a  sufficient  amount 
was  In  the  road  district  fund  to  cover  these 
damages,  and  that  the  same  was  held  by  the 
treasurer  a  proper  length  of  time  for  that  par- 
ticular use. 

It  Is  next  urged  that  the  final  decree  of 
condemnation  is  void,  because  made  without 
proof,  without  a  bearing,  without  knowledge 
of  defendants,  without  a  bond,  and  not  in 
court.  The  courts  having  Jurisdiction  of  the 
action,  possessed  all  power  to  hear  without 
determining,  or  to  determine  without  hear- 
ing. Ex  parte  Bennett,  44  Cal.  88.  If  the 
determination,  with  or  without  a  bearing,  be 
not  Justified,  It  is  error  only.  Sherer  v.  Su- 
perior Courts  96  Cal.  654,  31  Pac.  565.  Under 
our  Constitution  the  superior  court  Is  always 
In  session.  Const,  art.  6,  §  5:  Falltrlck  v. 
Sullivan,  119  Cal.  616,  51  Pac.  947.  The 
signing  of  the  order,  under  the  circumstances 
of  this  case,  was  in  open  court  as  recited 
by  the  order  itself.  It  became  the  order  of 
the  court  and  effective  as  such  when  filed 
with  the  clerk.  Comstock  Quicksilver  Mln. 
Co.  V.  Superior  Court,  57  Cal.  625;  Walter 
V.  Merced  Academy  Ass'n,  126  Cal.  .T86,  59 
Pac.  136.  The  authority  to  make  such  order 
depended  upon  proof  that  the  money  had  been 
paid  into  court,  or  to  the  clerk,  which  Is  its 
equltalent.  To  make  such  an  order  without 
notice  and  opportunity  to  defendants  to  be 
beard  was  error ;  but  the  only  fact  necessary 
to  be  established  upon  a  hearing,  namely, 
payment,  being  conceded  by  the  bill  of  ex- 
ertions, there  was  no  prejudicial  error  in 
making  the  order.  No  bond  Is  required  be- 
fore making  such  final  order,  other  than  in 
tliose  cases  named  in  subdivision  5,  §  1248, 
Code  Civ.  Proc.,  of  which  this  is  not  one. 

The  right  of  the  court  to  make  the  order 
letting  plaintiff  into  possession  pending  the 
appeal  is  denied.  When  tlie  money  was  paid 
into  court  it  was  so  paid  for  the  owner,  as  Is 
required  by  the  Constitution.  Spring  Valley 
Water  Works  v.  Drinkhouse,  95  Cal.  222,  30 
Pac.  218.  Its  amount  had  been  determined 
by  a  valid  Judgment,  which  had  been  fully 
executed.  Stelnhart  v.  Superior  Court,  137 
Cal.  578,  70  Pac.  629,  .59  L.  R.  A.  404,  02  Am. 
St.  Rep.  183.  In  the  case  of  City  of  Los 
Angeles  v.  Pomeroy,  1;J2  Cal.  341,  64  Pac. 
477,  the  appeal  _  was  taken  before  payment 
or  final  order.  Since  that  decision  was  made, 
section  1254,  Code  Civ.  Proc,  has  .been  so 
tmended  that  as  now  in  force  it  must  t>e 


taken  as  creating  an  addition  to  the  class  of 
cases  theretofore  constituting  exceptions  to 
the  general  stay  of  proceedings  provided  for 
in  section  941,  Code  Civ.  Proc.  There  was 
no  error,  therefore,  in  making  the  order  or 
In  refusing  to  penult  proof  of  the  appeal. 

It  is  urged  on  this  appeal  from  the  uiotion 
denying  a  new  trial  that  the  court  erred  in 
denying  defendants'  application  for  separate 
trials  and  in  the  refusal  of  each  of  defend- 
ants' four  peremptory  challenges.  Section 
1244i  Code  Civ.  Proc.,  which  controls  the  pro- 
cedure in  cases  of  this  character,  provides, 
subdivision  5:  "All  parcels  lying  in  the  coun- 
ty, and  reqi^ired  for  the  same  pubiic  use,  may 
be  included  in  the  same  or  separate  proceed- 
ings, at  the  option  of  the  plaintiff,  but  the 
court  may  consolidate  or  separate  them  to 
Suit  the  convenience  of  parties."  The 
discretionary  power  as  to  separation  being 
vested  in  the  trial  court  and  no  abuse  being 
apparent,  Its  order  will  not  be  reviewed.  The 
reason  for  the  suggestions  made  In  Judson 
V.  Malloy,  40  Cal.  209,  are  not  shown  to  ex- 
ist in  this  case.  The  trial  having  been  order- 
ed to  proceed,  without  separation,  ,the  right 
to  peremptory  challenges  was  restricted  to 
four,  In  which  all  defendants  must  Join. 
Code  Civ.  Proc.  |  601. 

There  was  no  error  in  giving  or  refusing 
any  -of  the  instructions  complained  of. 

The  failure  of'  the  court  to  accompany  the 
Jury  upon  the  view  is  claimed,  on  behalf  of 
defendant  Lawrence  alone,  as  error.  The 
record  discloses  that  Slmas  and  Lawrence 
were  Joint  owners  of  the  tract ;  that  the  lat- 
ter absented  himself  from  the  trial ;  that  at 
the  conclusion  of  the  testimony,  -  Slmas,  one 
of  the  Joint  owners,  consented  to  the  view 
and  made  no  objection  to  tbe  statement  of 
the'  court  that  the  Judge  wduld  not  attend 
the  view.  No  formal  request  was  made  for 
the  Judge  to  attend.  We  perceive  no  preju- 
dicial error  in  this  failure  of  the  Judge  to 
attend  the  view,  whatever  may  be  the  effect 
of  a  view  under  section  GIO,  Code  Civ.  Proc., 
as  to  whether  or  not  evidence  is  necessarily 
taken  on  account  thereof.  It  appears  that 
Siqaas  and  Lawrence,  as  Joint  owners,  of 
necessity  were  affected  alike. by  the  verdict 
and  Judi?ment  By  reason  of  Lawrence's  ab- 
sence the  responsibility  for  the  management 
of  their  Joint  defense  devolved  upon  Slmas ; 
he  acquiesced  in  the  action  of  the  court,  and 
such  acquiescence  was  in  the  exercise  of  a 
rli^t  or  privilege  be  had  to  have  sucb  view, 
and  no  injury  is  shown  to  Lawrence  as  a  re- 
sult of  the  order. 

.  It  is  finally  urged  that  the  court  erred  in 
signing  the  findings  and  Judgment  after  coun- 
sel for  defendant  Lawrence  had  requested 
time  within  which  to  make  proof  of  Law- 
rence's Insanity.  The  cause  had  been  tried 
and  submitted  and  verdict  returned.  The 
rights  of  the  parties  are  to  be  determined  as 
they  existed  at  the  time  of  such  submission. 
Fox  V.  Hale  &  Norcross  S.  M.  Co.,  108  Cal. 
481,  41  Pac.  328.    Neither  party  is  entitled  to 
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have  notice  or  to  b«  present  at  tbe  signing 
and  filing  of  findings.  Hattaaway  t.  Ryan,  3S 
Cal.  18S.  Even  in  tlie  event  of  death  after 
verdict  or  decision,  judgment  may  be  enter- 
ed. Code  av.  Proc.  <  669;  Fox  t.  Hale  * 
Norcross  S.  M.  Co.,  supra. 

We  find  no  prejudicial  error  In  the  record, 
and  the  judgment  and  orders  are  affirmed. 

We  concur:    GRAY,  P.  J.;  SMITH,  J. 

(1  Cal.  A.  XM) 
PHCBNIX  INS.  CO.  OF  BROOKLYN  T. 
PACIFIC  DUMBER  CO. 
(Court  of  Appeal,  Third  District,  California. 

June  10,  1005.) 
Limitation  or  Actions— Action  on  Liabil- 
ITT  Crbatkd  bt  Statute— Action  on  Lla- 
BiLiTT  NOT  Founded  on  Wbitteh  Instxu- 

MBNT. 

After  payment  ct  a  loss  by  a  fire  insurance 
company,  the  assured  executed  an  assignment 
of  the  right  of  action  against  the  person  who 
originated  tlie  fire  for  damages,  and  the  insur- 
ance company  sued  seeking,  under  the  assign- 
ment and  under  the  doctrine  of  subrogation,  to 
recover  a  certain  sum  as  actual  damages.  PoL 
Code,  (  8344,  provides  that  every  person  neg- 
ligently suffering  any  fire  to  extend  beyond  bis 
own  land  is  liable  for  treble  damages.  Code 
Civ.  Proc  {  838,  declares  that  an  action  upon 
a  liability  created  by  statute  other  than  a  pen- 
alty or  forfeiture  must  be  brought  within  three 
years,  apd  that  all  actions  upon  a  liability  not 
founded  upon  an  instrument,  in  writing  must 
l>e  brought  within  two  years.  Held  that,  as 
the  insurance  company  was  limited  by  tbe  as- 
signment, the  doctrine  of  subrogation,  and  its 
complaint,  to  the  recovery  of  actual  damages, 
the  action  was  one  upon  a  liability  not  founded 
upon  an  instrument  in  writing  within  section 
338,  so  that  it  was  barred  after  two  years. 

Appeal  from  Superior  Court,  Humboldt 
County;  B.  W.  Wilson,  Judge. 

Action  by  tbe  Phoenix  Insurance  Company 
of  Brooklyn,  N.  Y.,  against  the  Pacific  Lum- 
ber Company.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

H.  L.  Ford  and  Coonan  &  Basley,  for  ap- 
pellant B.  Sevier  and  D.  Sevier,  for  re- 
spondent 

Mclaughlin,  J.  On  October  28,  1901, 
the  plaintiff  filed  Its  complaint  In  proper 
form,  alleging,  in  apt  and  sufficient  terms, 
that  certain  property  of  one  Hazieton  wa» 
Insured  by  plaintiff  against  loss  by  fire;  that 
on  May  11,  1889,  while  said  insurance  was 
Btlll  In  force,  tbe  defendant  willfully  and 
carelessly  kindled  a  fire  on  its  own  land,  and 
negligently  suffered  tbe  said  fire  to  extend 
beyond  its  own  land  to  and  upon  the  land 
of  Hazieton,  and  that  said  fire  destroyed  the 
property  insured,  all  of  said  negligent  acts 
being  "contrary  to  statutory  provision  un- 
der section  3344  of  the  Political  Code  of  this 
state";  that  thereafter  said  Hazieton  proved 
bis  loss,  and  the  same,  amounting  to  $T8&77, 
was  paid  to  bim  by  plaintiff.  It  is  then  al- 
leged that  by  virtue  of  a  written  assignment 
from  Hazieton,  as  well  as  by  subrogation, 
such  rights  of  action  as  accrued  to  Hazie- 
ton by  reason  of  such  negilgeat  acta  passed 


to  plaintiff.  Tbe  prayer  la  for  'judgment  in 
the  sum  of  $786.77  as  actual  damages,  and 
costs  of  suit"  The  defendant  demurred  to 
the  complaint,  on  the  ground,  among  others, 
that  the  causes  of  action  set  forth  therein, 
were  barred  by  sections  339  and  340  of  tbe 
Code  of  Civil  Procedure.  The  demurrer  was 
sustained,  and  tbe  plaintiff  appealed. 

Appellant  contends  that  the  causes  of  ac- 
tion stated  rest  upon  section  8344  of  tbe 
Political  Code,  which  reads  as  follows: 
"Bvery  person  negligently  setting  fire  to  bis 
own  woods,  or  negligently  suffering  any  fire 
to  extend  beyond  bis  own  land,. is  liable  in 
tifeble  damages."  This,  be  contends,  brings 
this  cause  within  section  338,  Code  Qlv.  Proc. 
which  provides  that  "an  action  upon  a  lia- 
bility created  by  statute,  other  than  a  pen- 
alty or  forfeiture,  must  be  brought  within 
three  years.  Respondent  answers  that  if 
the  action  Is  upon  a  statute.  It  Is  upon  a 
penalty  created  by  statute,  and  hence  that 
section  340,  limiting  the  time  for  commen- 
cing such  actions  to  oue  year,  applies.  And 
respondent  also  submits  that  this  Is  simply 
an  Action  to  recover  actual  damages,  and 
therefore  falls  within  the  provision  of  sec- 
tion 338,  making  the  limitation  of  two  years 
apply  to  all  actions  upon  a  liability  not 
founded  upon  an  instrument  in  writing.  It 
cannot  be  doubted  that  an  action  for  actual 
damages  In  cases  such  as  the  one  at  bar 
would  lie,  regardless  of  tbe  provisions  of 
section  8344  supra.  The  very  Idea  of  treble 
damages  Involves  tbe  cancprrent  Idea  of 
actual  damages  trebled,  and  bence.  In  tbe 
section  itself,  tbe  pre-exlstence  of  the  right 
to  actual  damages  Is  recognized.  The  section 
simply  gives  the  further  right  to  treble  dam- 
ages under  proper  pleadings.  In  this  case, 
ail  that  la  asked  Is  $786.77  actual  damages," 
and  it  Is  elementary  that  relief  cannot  ex- 
ceed tbe  demand.  Tbe  written  assignment 
from  Hazieton  to  appellant  carefully  limits 
the  transfer  to  tbe  Indemnifying  sum  bere 
sought  to  be  recovered,  and  expressly  states 
that  such  sum  Is  the  actual  value  of  tbe 
property  destroyed.  Subrogation  is  allowed 
by  courts  of  equity  solely  to  Insure  reim- 
bursements and  secure  justice.  The  party 
subrogated  will  not  be  allowed  to  make  a 
speculation  out  of  this  equitable  right  to 
be  Indemnified  against  unjust  loss.  Liver- 
pool, etc..  Insurance  Co.  v.  S.  P.  Co.,  125  Cal. 
440,  is  Pac.  65;  Randall  v.  Duff,  107  Oal. 
34,  40  Pac.  20;  Am.  tc  Bng.  Bncy.  Law,  vol. 
27,  p.  207.  It  follows  that  neither  nniee  the 
complaint,  the  written  assignment  or  tbe 
doctrine  of  subrogation  could  the  appellant 
recover  tbe  treble  damages  allowed  by  sec- 
tion 3344  supra.  Therefore,  this  action  hav- 
ing been  commenced  more  than  two  years 
after  the  cause  of  action  accrued,  it  was  bar> 
red  by  the  statute. 

The  Judgment  Is  afllrmed. 
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(47  Or.  127) 

MUNDHENKE  v.  OREGON  CITY  MFG.  QO. 
(Supreme  Court  of   Oregon.     Aug.   15,   19(fS.) 

1.  Masteb   AMD    Sebvant  —  Absumption    of 
Risk— Immature  Servant. 

A  servant  of  immature  years  assumes  the 
ordinary  hazards  or  risks  of  his  engagements 
that  he,  through  his  degree  of  intefligence, 
knows  or  should  know  and  appreciate,  and  con- 
Beqently  assumes  such  dangers  as  are  so  open 
and  obvious  to  the  senses  that  one  of  his  ca- 
pacity, and  experience  would.  In  the  exercise  of 
ordinary  care  and  prudence  common  to  persons 
of  like  age  and  experience,  know  and  appreciate. 
[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {{  601-609.] 

2.  Same  — Exposed    Machinert  —  Obvious 
Danqeb. 

A  minor  servant  between  16  and  17  years 
of  age  is  charged  with  the  knowledge  and  ap- 
preciation of  the  danger  to  his  hands  presented 
by  expcffied  gearing,  and  of  the  means  of  avoid- 
ing such  danger  by  not  coming  in  contact  there- 
with, although  he  is  not  warned  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  f  604.} 

3.  Same— Negligence  of  Mabteb— Question 
FOB  Jury. 

In  an  action  for  injuries  to  a  minor  serv- 
ant, caused  by  his  slipping  on  a  greasy  floor 
and  having  his  hand  caught  in  exposed  gearing, 
whether  the  master  was  negligent  in  permitting 
the  floor  to  become  greasy  held  a  question  for 
the  jury. 

4.  Same— Contributory   Negligence— Ques- 
tions FOR  JUET. 

Whether  the  servant  was,  in  view  of  his 
Immature  years,  guilty  of  contributory  negli- 
gence in  moving  about  the  floor,  the  condition 
of  which  was  variable  from  day  to  day,  held 
a  question  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  11  1098-1105.] 

5.  Same  —  Assumption   of  Risk  —  Question 

FOR  JUBT. 

Whether  the  servant  assumed  the  risk  held 
a  question  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §i  1068-1088.] 

Appeal  from  Circuit  Court,  Clackamas 
County;   T.  A.  McBrlde,  Judge. 

Action  by  Walter  F.  Mundhenke,  a  minor, 
by  Ida  M.  Mundbenke,  his  guardian,  against 
the  Oregon  City  Manufacturing  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   AfSrmed. 

This  is  an  action  for  the  recovery  of  dam- 
ages for  a  personal  injury  sustained  by  the 
plaintiff,  a  minor.  He  was  at  the  time  of  the 
accident  about  the  age  of  16  years  and  8 
months.  The  injury  of  which  be  complains 
consists  In  the  loss  of  parts  of  two  fingers  on 
tbe  left  band.  The  defendant  was  engaged 
in  operating  a  woolen  mill,  and  tbe  plaintiff 
was  in  Its  employ,  charged  with  tbe  duty  of 
carrying  yam  which  was  in  tbe  form  of  bob- 
bins and  distributing  it  to  tbe  looms.  Tbe 
particular  acts  of  negligence  upon  which 
plaintiff  predicates  the  action  are  stated  in  the 
complaint  in  substance  as  follows:  That  the 
defendant  carelessly  and  negligently  placed 
tbe  box  used  for  receiving  yarn  or  filling 
next  to  exposed  gearing  on  the  side  of  one  of 
the  weaving  looms,  which  said  gearing  the  de- 
fendant carelessly  and  negligently  permitted 
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to  be  exposed  in  a  dangerous,  defective,  and 
unsafe  condition;  that  tbe  defendant  know- 
ingly, carelessly,  and  negligently  allowed  the 
floor  of  said  room  next  to  the  box  where  the 
plaintiff  was  employed  to  carry  yam  or  filling 
to  become  oily  and  slippery,  and  in  an  unsafe 
and  defective  condition;  that  the  plaintiff 
was  inexperienced  in  tbe  matter  of  bis  em- 
ployment and  unacquainted  with  tbe  danger- 
ous, defective,  and  slippery  condition  of  tbe 
flo<v,  and  of  tbe  defective  and  dangerous  con- 
dition of  said  machinery,  and  of  tbe  dangers 
incident  to  said  employment;  that  it  was  the 
duty  of  tbe  defendant  herein  to  instruct  tbe 
plaintiff  as  to  tbe  dangers  Incident  to  and  in 
connection  with  his  said  employment  and  of 
tbe  dangerous  and  slippery  condition  of  said 
floor,  and  of  tbe  dangerous  condition  of  said 
exposed  gearing;  that  tbe  defendant  failed 
and  neglected  to  instruct  and  Inform  plain- 
tiff of  the  dangerous  and  slippery  condition 
of  said  floor  and  of  tbe  dangerous  and  de- 
fective condition  of  said  exposed  gearing, 
and  because  of  such  failure  to  so  instruct 
plaintiff  he  was  injured  and  damaged  as  here- 
inafter set  forth;  and  that  while  plabatiff 
was  80  performing  his  duties  as  aforesaid, 
being  engaged  in  putting  said  yarn  or  filling 
In  the  said  box  prepared  by  defendant,  and 
by  reason  of  defendant's  negligence  in  al- 
lowing said  fioor  to  become  oily  and  slippery 
and  In  allowing  said  gearing  to  be  and  re- 
main exposed,  and  without  fault  on  plaintiff's 
part,  be  slipped,  and  bis  hand  came  in  con- 
tact with  said  exposed  gearing,  whereby  be 
was  injured- describing  the  injury.  The  an- 
swer joins  issue  with  these  alleged  matters 
of  negligence,  and  sets  forth  two  separate 
defenses:  (1)  That  tbe  danger,  whatever  ex- 
isted, was  open  and  obvious,  and  that  plain- 
tiff assumed  the  risk;  and  (2)  that  be  was 
himself  negligent  and  contributed  to  tbe  in- 
jury. When  plaintiff  rested,  defendant  moved 
for  a  nonsuit  which  motion  being  denied,  tbe 
trial  proceeded,  resulting  In  a  verdict  and 
judgment  for  plaintiff,  and  the  defendant  ap- 
peals. 

Ralph  W.  Wilbur,  for  appellant  O.  Schue- 
bel,  for  respondent 

WOLVERTON,  C.  J.  (after  stating  the 
facts).  It  is  first  necessary  to  understand  the 
nature  of  the  machinery  and  the  attending 
conditions  before  alluding  to  tbe  facts  touch- 
ing tbe  manner  In  which  the  accident  oc- 
curred. At  the  end  or  side  of  tbe  looms, 
facing  on  an  aisle  or  passageway,  is  a  set  of 
gearing,  consisting  of  two  cogwheels  working 
Into  each  other,  the  lower  being  much  the 
larger.  Tbe  point  of  contact  of  tbe  gearing 
Is  from  two  feet  to  two  feet  six  inches  above 
tbe  floor.  Immediately  at  tbe  end  of  tbe 
looms  boxes  were  placed  for  receiving  tbe 
yam  or  filling.  These  stood  against  tbe  lower 
cogwheel  of  the  gearing,  and  when  being 
filled  tbe  person  doing  the  work  would  nat- 
urally stand  in  the  passageway  in  front  oC 
the  box  and  opposite  tl^ti*'!l^'*8a«9*J^iC 
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the  width  only  of  the  box  would  intervene 
between  him  and  the  gearing,  which  was 
otherwise  exposed,  without  guard  or  other 
protection  to  prevent  contact  with  It.  The 
plaintiff  testified  that  he  was  carrying  filling 
for  the  weavers,  and  had  been  so  occupied 
for  three  months;  that  neither  the  foreman 
of  the  mill  nor  any  one  else  had  instructed 
or  cautioned  him  relative  to  the  danger  of 
coming  into  contact  with  the  machinery; 
that  he  slipped,  and  was  caught  in  the  cog- 
wheels of  the  loom,  and  his  fingers  were 
crushed.  Describing  the  incident  further, 
he  says:  "I  slipped  with  my  left  foot,  and 
threw  up-  my  hand  so  I  wouldn't  fall,  as  a 
person  naturally  will  throw  out  his  hand 
when  he  slips;"  that  he  was  taking  the  bob- 
bins from  the  basket  in  which  he  had  car- 
ried them  to  the  box  and  putting  them  into 
the  box,  which  -was  full,  or  nearly  so,  when 
his  foot  slipped,  he  having  all  his  weight  on 
one  foot  at  the  time;  that  the  floor  was 
"greasy  and  slippery";  that  he  had  slipped 
and  fallen  upon  it  before,  and  that  he  always 
tried  to  do  his  work  carefully;  that  neither 
the  foreman  nor  any  one  else  bad  cautioned 
him  to  be  careful  in  standing  about  the 
boxes,  or  that  he  might  slip  upon  the  floor; 
that  the  only  instructions  given  him  were  as 
to  where  to  get  the  yarn  and  where  to  deposit 
It,  and  that  nothing  was  said  to  him  about 
the  danger  of  slipping  and  falling  or  of  get- 
ting his  fingers  in  the  cogwheels.  On  cross- 
examination  he  testified  that  he  had  about  20 
boxes  to  fill  altogether,  and  further,  as  in- 
terrogated: "Q.  You  saw  those  cogs,  you 
knew  where  they  were?  A.  Yes,  sir.  Q. 
You  saw  those  when  you  first  went  there? 
A.  Yes,  sir.  Q.  Did  you  see  them  as  they 
came  together  in  the  mesh — right  where  they 
came  together — those  cogs?  A.  Yes,  sir.  Q. 
Did  you  know  at  that  time  that  if  you  would 
get  your  fingers  caught  in  them  you  would 
get  hurt?  A.  Anybody  would  know  you 
would  get  hurt  if  you  would  catch  your  fin- 
gers in  there,  but  I  don't  think  anybody  was 
intending  to  get  hurt  there,  though.  •  *  • 
Q.  You  knew  it  would  be  dangerous  If  you 
would  get  your  fingers  in  there?  A.  If  you 
would  thluk  about  it,  yes,  sir.  •  •  *  Q. 
What  was  the  condition  of  this  floor  when 
you  went  there,  along  that  aisle  and  about 
this  loom?  A.  The  same  as  it  always  is.  Q. 
Has  it  always  been  that  way?  A.  Yes,  sir. 
Q.  Just  as  it  was  to-day?  A.  If  they  didn't 
clean  it  up  right  away.  It  was.  *  *  *  Q. 
You  say  you  had  slipped  a  number  of  times 
there  In  the  mill.  Say  how  soon  after  you 
went  there  was  the  flrat  time  you  slipped? 
A.  I  might  have  slipped  the  same  day. 
•  *  •  Q.  How  often  did  you  slip?  A.  I 
couldn't  say  how  often."  The  witness  fur- 
ther testified  that  the  company  swept  and 
cleaned  the  floor  one  a  week,  on  Saturdays; 
that  the  accident  occurred  on  Friday,  and 
that  the  floor  grew  more  slippery  toward  the 
end  of  the  week  than  it  was  at  the  beginning, 
and  that  it  becomes  oilier  when  it  has  not 


been  swept  for  a  long  time.  This  testimony 
was  corroborated  by  other  witnesses.  Fred 
H(>ag,  another  "fliler  boy,"  testified  that  the 
"floor  was  pretty  oily  in  some  places,"  and 
that  he  had  himself  slipped  and  fallen  there- 
on. It  was  later  shown  that  the  box  was 
from  one  and  one-half  to  two  feet  deep  and 
perhaps  two  feet  wide,  and  that  the  top  of  it 
was  from  four  to  six  inches  below  the  point 
of  contact  of  the  cogs. 

That  It  was  the  duty  of  the  defendant  to 
provide  safe  machinery  and  a  reasonably 
safe  place  in  and  about  which  to  work  for 
plaintiff  and  otlier  employes  to  discharge  the 
duties  assigned  them  is  conceded,  but  it  is 
contended  that  defendant  was  not  required 
to  provide  and  furnish  the  very  best  and 
safest,  and  that  If  what  was  provided  and 
furnished  was  defective,  and  not  so  well 
equipped  and  guarded  as  it  might  have  been 
to  render  it  more  safe  and  secure  against 
the  liability  of  accident  and  injury,  plaintiff 
knew  and  fully  appreciated  the  exact  con- 
ditions, and  that  by  engaging  ind  contin- 
uing in  the  employment,  he  assumed  the  risk, 
and,  injury  having  resulted  to  him  in  the 
course  of  his  employment,  defendant  is  not 
liable.  This  is  the  strong  contention  of  de- 
fendant, and  It  has  been  urged  by  its  counsel 
with  signal  ability.  There  is  in  this  case 
the  element  of  the  youth  of  the  party  in- 
jured. It  has  been  determined  by  this  coivt 
that  only  such  care  and  caution  to  avoid  the 
dangers  of  accident  can  be  expected  or  re- 
quired of  a  person  of  immature  age  as  Is 
common  to  other  persons  of  bis  years  of 
prudence,  forethought,  and  discretion.  Du- 
blver  V.  City  &  Suburban  R.  Co.,  44  Or.  22T. 
74  Pac.  915,  75  Pac.  693.  This  must  neces- 
sarily be  so,  because'  Infancy  and  youth 
spring  into  manhood  and  maturity  by  de- 
grees only,  and  responsibility  develops  ac- 
cordingly. In  general  the  servant  assumes 
the  ordinary  risks  and  dangers  Incident  to 
tlie  employment  In  which  be  engages  to  the 
extent  and  only  to  such  extent,  as  they  are 
known  to  him;  but  If  the  employfi  be  of  im- 
mature years  the  assumption  of  risk  is  com- 
mensurate only  with  his  age,  experience  and 
capacity.  As  Is  said  by  Judge  Sanborn  in 
Bohn  Manufacturing  Co.  v.  Erlckson,  55  Fed. 
943,  946,  5  C.  C.  A.  341:  "He  does  not  assume 
latent  dangers  known  to  the  master  that  are 
actually  unknown  to  him,  and  that  one  of  his 
capacity  and  experience  would  not  have  known 
by  the  use  of  ordinary  care."  Again,  he  con- 
tinues: "Itisks  and  dangers  that  are  apparent 
to  the  man  of  long  experience  and  of  a  high 
order  of  intelligence  may  be  unknown  to 
the  Inexperienced  and  ignorant;  hence,  if  the 
youth,  inexperience,  and  incapacity  of  a 
minor  who  Is  employed  in  a  hazardous  oc- 
ctipatlon  are  such  that  a  master  of  ordinary 
intelligence  and  prudence  would  know  that 
he  Is  not  aware  of  or  does  not  appreciate 
the  ordinary  risks  of  his  employment.  It  is 
his  duty  to  notify  him  of  them,  and  instruct 
him  how  to  avoid  ^^^^  ^h^y^o^c^p^  In. 


Or.) 


MUNDHENKE  v.  OEEQON  CITY  MFG.  CO. 


979 


structlon  gbonld  be  graduated  to  tbe  age, 
intelligence,  and '  experience  of  tbe  servant 
They  should  be  Bucb  as  a  master  of  ordinary 
prudence  and  sagacity  would  give  under  the 
circumstances,  for  tbe  purpose  of  enabling 
the  minor  not  only  to  know  tbe  dangerous 
nature  of  bis  work,  but  also  to  understand 
and  appreciate  Its  risks  and  aroid  its  dan- 
gers." Tbe  doctrine  is  reaflSrmed  much 
later  by  tbe  same  learned  judge.  Cudaby 
racking  Co.  v.  Marcan,  106  Fed.  645,  45  0. 
O.  A.  515,  54  L.  K.  A.  258.  So  it  Is  that  a 
minor  assumes  tbe  ordinary  hazards  or  risks 
of  bis  engagements  that  he  through  his  de- 
gree of  intelligence  knows  or  ^hould  know 
and  appreciate,  and  consequently  he  assumes 
those  dangers  also  that  are  so  open  and  ob- 
vious to  the  senses  that  one  of  bis  age,  ca- 
pacity, and  experience  would,  in  the  exercise 
of  tbe  ordinary  care  and  prudence  common 
to  persons  of  like  age  and  experience,  know 
and  appreciate,  and  would  be  expected  to  be 
sufficiently  attentive  and  alert  to  avoid.  In 
other  words,  the  minor's  assumption  of  tbe 
hazards  and  dangers  attending  bis  employ- 
ment is  to  be  determined  by  bis  capacity 
to  know,  understand,  and  appreciate  them, 
and  his  caution,  alertness,  and  aptitude  as 
well  to  avoid  them.  The  test  is  what  would 
ordinarily  be  expected,  in  a  general  sense,  of 
persons  of  tbe  minor's  age  and  experience, 
whose  conduct  is  under  Scrutiny;  and  this  is 
80  even  if  the  child  is  sul  juris — that  is,  has 
i-eached  years  of  discretion,  and  has  become, 
as  a  matter  of  law,  responsible  for  his  con- 
duct Xo  higher  degree  of  care  will  be  ex- 
pected of  Uim  than  Is  usually  exercised  by 
persons  of  similar  age,  judgment,  and  ex- 
perience. 1  Labatt  Master  &  Servant,  {$ 
291,  398;  7  Am.  &  Eng.  Enc.  I>aw  (2d  Ed.) 
405,  406,  407;  Plumley  v.  Birge,  124  Mass.  57, 
26  Am.  Rep.  645;  Coombs  v.  New  Bedford 
Cordage  Co.,  102  Mass.  572,  3  Am.  Rep.  506; 
Dowling  V.  Allen  Co.,  74  Mo.  13,  41  Am. 
R^.  298;  Rummel  v.  Dilworth  Porter  Co., 
131  Pa.  509,  19  Atl.  S45,  346,  17  Am.  St 
Hep.  827:  Railroad  Co.  v.  tiladmon,  15  Wall. 
401,  21  L.  Ed.  114. 

With  this  exposition  and  understanding 
of  tbe  law  relating  to  tbe '  assumption  of 
risks  by  minors,  we  may  turn  to  the  facts  of 
the  case.  As  it  pertains  to  tlie  exposed  gear- 
ing at  tbe  end  of  the  loom,  that  presented  a 
danger  so  open  and  obvious  that  plaintiff, 
considering  bis  age,  must  sm'ely  have  known 
and  fully  appreciated  It.  He  could  not  have 
been  so  stupid  as  not  to  have  known  that 
if  be  got  his  band  between  the  cogs  he  would 
get  hurt.  He  must  have  known  also  how  to 
avoid  the  danger,  which  was  simply  not  to 
come  Into  contact  with  It  and  the  responsi- 
bility was  his,  notwithstanding  he  was  not 
warned  of  a  result  which  he  must  have  im- 
derstood  and  appreciatetl  as  well  without 
the  warning.  Ciriack  v.  Merchants'  Woolen 
Co.,  146  Mass.  182,  n  15  N.  E.  579,  4  Am.  St 
Rep.  307;  Carrington  v.  Mueller,  05  N.  J, 
J.aw,  244,  47  AO.  564.    This,  in  the  abstract 


unconnected  with  tbe  conditloti  of  the  pass- 
ageway and  floor  upon  which  plaintiil  was 
required  to  walk  and  stand  while  in  the  dis- 
charge of  the  duty  assigned  him.  Plaintiff's 
evidence  tended  to  show  that  the  way  was 
swept  and  cleaned  but  once  a  week,  that  it 
was  allowed  to  become  greasy  and  oily,  and 
consequently  slippery,  insecure,  and  unsafe 
for  use.  Plaintiff  bad  slipped  and  fallen 
perhaps  a  number  of  times,  and  so  bad 
Hoag,  another  "filler  boy";  attesting  unmis- 
takably its  Insecurity.  The  accident  occurred 
on  Friday,  and  the  sweeping  and  cleaning 
was  usually  done  on  Saturday,  so  that  it 
would  be  but  a  reasonable  inference  that  tbe 
way  was  in  a  bad  condition  at  tbe  time  of  the 
accident  Tbe  proximate  cause  of  the  acci- 
dent, according  to  plaintiff,  was  tbe  circum- 
stance that  he  slipped  on  tbe  floor,  thus  caus- 
ing him  to  throw  out  his  band,  which  came 
in  contact  with  tbe  gearing.  He  was  not 
warned  as  to  tbe  condition  of  tbe  passage- 
way, but,  notwithstanding,  be  must  have 
known  much  about  It  This  be  admits.  It 
was,  however,  a  variable  condition  that  he 
had  to  contend  with.  Sometimes  tbe  way 
would  be  less  safe  than  others,  and  it  would 
be  going  quite  beyond  tbe  authorities  to  say 
as  a  matter  of  law  that  he  did  not  use  or  ot>- 
serve  the  care,  precaution,  and  foresight  com- 
mon to  one  of  his  age,  intelligence,  and 
experience  that  would  be  expected  of  him  to 
avoid  getting  his  hand  between  the  cogs.  The 
condition  and  pertinent  fact  are  so  peculiarly 
a  matter  for  the  jury  that  we  are  not  dis- 
posed to  take  it  away  from  them.  The  gear- 
ing was  very  near  tbe  place  in  which  plain- 
tiff was  depositing  the  fliling,  and  a  misdi- 
rection of  tbe  baud  in  but  a  few  inches  would 
carry  it  to  tbe  point  of  danger;  and  it  is  rea- 
sonably Inferable  that  the  slipping  of  tbe 
foot  was  the  adequate  proximate  cause  Of 
the  accident  It  is  but  a  humane  duty  that 
tbe  employers  of  youth  about  factories  shotild 
observe  every  reasonable  precaution  to  i«o- 
tect  tbe  comparatively  unwary  from  accident 
and  disaster.  If  tbe  gearing  in  tbe  present 
case  had  been  covered  or  booded,  which 
could  have  been  done  at  a  trifling  expense,  no 
accident  could  have  happened,  and  If  the, 
aisle  had  been  kept  clean-  of  grease  it  is  quite 
probable  that  the  result  wotild  have  been 
avoided.  The  condition  of  the  passageway 
was  a  variable  one  as  we  have  seen,  and 
was  surely  out  of  condition  at  times,  as  the 
carrier  boys  were  slipping  and  falling  occa- 
sionally. This  presents  a  matter  for  the 
inry  to  say,  in  tbe  first  place,  whether  or  not 
it  was  negligence  in  the  defendant  to  allow 
it  to  get  Into  an  unsafe  condition,  and,  in 
the  second  place.  It  was  also  manifestly  per- 
tinent for  them  to  determine  whether  plain- 
tiff used  the  precaution  that  boys  of  his  age 
are  wont  to  observe  to  avoid  the  danger.  It 
is  a  matter  of  common  knowledge  that  a  boy 
of  the  age  of  plaintiff  would  not  be  as  careful 
and  cautious  in  going  to  and  fro  upon  a, 
slippery  way  as  an  aduU,  jfj[|i|r?|  w^^O^lC 
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jnry  to  ray  wbetber  be  acted  with  tbat  pre- 
caution In  the  premises  as  Is  common  to  other 
boys  of  his  age  and  experience;  for,  If  he 
did  80  act,  negligence  could  not  be  Imputed 
to  him,  and  be  assumed  no  risk  that  he 
would  not  have  avoided  by  the  observation 
of  like  precaution. 

Both  these  inquiries  being  decided  against 
the  defendant,  the  Judgment  of  the  circuit 
court  should  be  affirmed,  and  it  is  so  ordered. 


<47  Or.  143) 

MEB  ▼.  BOWDEN  GOLD  MIN.  CO. 
(Supreme  Court  of  Oregon.    Aug.  15,  1905.) 

1.  Masteb  and  Sebtart— Dischabob  —  In- 
stbuctions. 

In  an  action  for  services  performed,  where 
the  issue  was  an  implied  disoharRe,  and  the 
court  charged,  witliout  exception  from  defend- 
ant, that  if  plaintiff  went  into  defendant's  em- 
&lo3r  at  a  stipulated  salary  without  any  time 
cing  fixed  as  to  tiow  long  he  should  work,  he 
was  entitled  to  wages  until  such  time  as  he 
had  been  notified  of  his  discharge,  and  if  he 
remained  in  possession  of  defendant's  property 
after  the  works  were  shut  down,  and  held  him- 
self in  readiness  to  perform  such  work  as  de- 
fendant might  direct  him  to  do  under  an  hon- 
est belief  that  he  was  still  in  defendant's  em- 
ploy, and  if  he  had  in  fact  never  l>een  dis- 
charged, the  jnry  should  find  for  plaintiff,  a 
furtlier  charge  that  the  jury  might  take  into 
consideration,  in  determining  whether  plaintiff 
was  entitled  to  recover,  whether  defendant  con- 
sulted plaintiff  with  reference  to  future  de- 
velopment of  the  property,  and  called  upon 
him  to  perform  any  duties  after  the  other  men 
were  discharged,  was  equivalent  to  a  charge 
tbat  such  matters  might  be  taken  into  consid- 
eration in  determining  whether  there  had  been 
a  discharge,  and  was  not  erroneous. 

2.  Appeal— Disbursements   Subsequent  to 

.lUDOMBNT    —    KBNDITION      OT     AUDITIONAX, 

Judgment. 

Where  an  attachment  was  sued  out  in 
aid  of  an  action,  and  subsequent  to  judgment 
an  execution  was  issued,  and  a  sale  of  the  at- 
tached property  was  adjourned  from  time  to 
time,  causing  the  incurrence  of  expenses  and 
disbursemeuts  in  a  stipulated  amount,  before 
the  taking  of  an  appeal  by  defendant,  which 
would  have  been  collected  except  for  such  ap- 
peal and  consequent  stay  of  execution,  plaintiff, 
on  procuring  an  afSrmance  of  the  judgment, 
was  entitled  to  an  additional  jiidt;ment  against 
defendant  and  bis  sureties  for  the  amount  of 
the  stipulated  expenses  so  incurred. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  K.  Hanna,  Judge. 

Action  by  William  L.  Mee  against  the 
Bowden  Gold  Mining  Company.  From  a 
judgment  for  plaintiflC,  defendant  appeals. 
Affirmed. 

Action  upon  a  contract  for  services  per- 
forihed.  The  especial  allegations  of  the  com- 
plaint respecting  the  contract  are  "that  be- 
tween the  10th  day  of  July,  1903,  and  the 
30tb  day  of  June,  1904,  plaintifr,  at  the  spe- 
cial instance  and  request  of  the  defendant, 
performed  for  the  defendant  services  as 
foreman  in  a  mine  operated  by  defendant  for 
a  period  of  11%  months  at  the  agreed  price 
of  $1.50  per  month  and  plaintiff's  board," 
etc.    A  trial  was  had  before  a  Jury,  resulting 


In  a  rerdict  and  Judgment  for  plalntUI,  and 
defendant  appeals^ 

Holbrook  Withlngton,  for  appellant.  C.  lb 
Beames,  for  respondent. 

WOLVEBTON,  0.  J.  (after  stating  the 
facts).  But  a  single  question  is  presented, 
wlilch  is  whether  the  court  erred  In  giving 
to  the  Jnry  an  instruction  as  follows:  "If, 
after  the  other  men  were  discharged  from  the 
mine,  the  plaintiff  continued  in  possession, 
believing  he  was  still  employed  by  the  de- 
fendant and  you  find  that  defendant  con- 
sulted the  plaintiff  with  reference  to  future 
development  jof  the  property,  and  called  upon 
him  during  this  time  to  perform  any  duties, 
then  you  would  have  a  right  to  take  into  con- 
sideration these  things  done  by  the  defend- 
ant in  determining  whether  the  plaintiff  is 
entitled  to  recover  or  not;  tliat  Is,  you  wouia 
have  a  right  to  consider  that  they  Iiad  con- 
sulted him  while  he  was,  with  their  knowl- 
edge, in  possession  of  the  property,  if  you 
find  these  to  be  facts."  There  is  no  state- 
ment in  the  bill  of  exceptions  showing  what 
the  tendency  of  the  testing  was  In  any  re- 
spect, and  the  only  matter  that  we  have  for 
inspection  for  determining  the  relevancy  or 
irrelevancy  of  the  instruction  complained  of 
is  the  remaining  instructions  given  in  the 
cause.  The  immediate  question  tbat  the 
court  desired  to  submit  to  the  Jury,  we  gather 
from  the  other  instructions  standing  in  near 
relation  to  the  one  complained  of,  was  wheth- 
er the  plaintiff  had  been  sooner  discharged 
by  the  defendant  from  Its  service  than  he 
claimed.  Those  other  instructions  are,  in 
effect,  that  if  the  plaintiff  went  into  the  em- 
ploy of  the  defendant  at  a  stipulated  salary, 
without  any  time  being  fixed  as  to  how  long 
he  should  work,  then  he  would  have  a  right 
to  expect  that  be  was  entitled  to  his  wages 
until  such  time  as  he  bad  been  notified  of 
his  discharge;  and  that,  if  plaintiff  remained 
in  the  .possession  of  defendant's  property 
after  the  mine  was  shut  down,  and  held  Iiim- 
self  In  readiness  to  perform  such  work  as 
defendant  might  direct  him  to  do,  tmder  the 
honest  t>elief  that  he  was  still  in  the  defend- 
ant's employ,  and  "you  further  find  tbat  he 
has  never  t>een  discharged,  then  you  should 
find  for  the  plaintiff."  No  exceptions  were 
saved  to  these  instructions,  and  the  defend- 
ant must  therefore  have  deemed  that  they 
state  the  law  correctly.  There  was  a  con- 
tinuing employment  under  the  contract,  and 
plaintiff  would  be  entitled  to  his  wages  until 
he  was  discharged  by  the  defendant  The 
discharge  might  have  been  accomplished  by 
direct  dismissal,  or  It  might  have  been  im- 
plied from  the  acts  of  the  defendant  and  its 
manner  of  dealing  with  the  plaintiff.  It 
does  not  seem  to  be  claimed  that  the  former 
method  of  discharge  had  been  availed  of,  but 
that  the  attendant  circumstances  and  condi- 
tions and  the  acts  of  the  parties  evidenced 
a  discharge  notwithstanding,  and  tbat  plain- 
tiff's employment  L<p|^[j^t^JJi^f5a,  of  2% 
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months.  Now,  It  Is  apparent  that  the  Instruc- 
tion complained  of  was  designed  to  inform 
the  Jury  that  the  certain  matters  there  re- 
ferred to  might  be  taken  into  consideration 
In  determining  whether  there  had  been  a 
discharge  of  the  plaintiflC,  or  Ills  services  had 
been  discontinued;  or,  as  the  court  has  put 
it,  that  they  had  a  right  to  consider  those 
things  In  determining  whether  or  not  the 
plalntlS  Is  entitled  to  recover.  The  one  ex- 
pression was  employed  as  the  equivalent  of 
the  other,  and  the  Jury  probably  so  under- 
stood the  instruction.  In  this  view  there  was 
no  error.  The  case  of  Barlow  v.  Taylor 
Mining  Oo.,  29  Or.  132,  44  Pac.  492,  U  not 
averse  to  this  holding. 

The  parties  plaintltT  and  defendant  have 
stipulated  as  an  additional  abstract  of  record 
in  this  case  that  at  the  commencement  of  the 
action  an  attachment  was  bad,  and  a  keeper 
placed  In  charge  of  the  attached  property; 
that  subsequent  to  Judgment  an  execution 
was  issued;  that  a  sale  of  the  attached 
property  was  adjourned  from  time  to  time; 
that  the  expenses  attendant  upon  said  exe- 
cution and  attachment,  as  shown  by  the  re- 
turn upon  said  execution,  made  subsequent 
to  appeal,  are  |284;  that  all  of  said  expenses 
and  disbursements  were  made  before  such 
appeal  was  taken,  and  would  have  been  col- 
lected but  for  said  appeal  and  the  stay  of 
execution  on  account  thereof,  pased  upon 
this  record,  respondent  insists  that  we  should 
render  Judgment  against  the  appellant  and 
his  sureties  for  this  amount-  in  addition  to 
the  Judgment  below.  As  the  exact  sum  Is 
stipulated,  and  as  it  is  clear  that  the  de- 
fendant is  liable  therefor  to  the  plaintiff,  and 
was  hindered  and  prevented  in  the  collection 
thereof  by  the  stay  of  execution,  we  think  he 
is  entitled  to  the  relief. 

Let  the  Judgment  of  the  circuit  court  there- 
fore be  affirmed,  with  this  additional  relief. 
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.  (Supreme  Court  of  Oregon.    Aug.  15,  1905.) 

1.  Abbitbation  —  Misconduct   ot  Abbitba- 
TOBs— Remedt. 

A  party  injured  by  the  misconduct  of  ar- 
bitrators may,  in  a  suit  instituted  for  that 
purpose,  procure  a  decree  setting  aside  the 
award. 

[Ed.  Note. — For  cases  in  point,  see  vol.   4, 
Cent.  Dig.  Arbitration  and  Award,  §§  322,  326.] 

2.  Same— Actions  on  Award— Defenses. 

Since  a  court  of  equity  and  of  law,  though 
presided  over  by  the  same  judge,  are  essential- 
ly different  forums,  and  there  is  no  statute  aii- 
tnorizing  an  equitable  defense  to  be  interposed 
to  an  action  at  law,  B,  &  0.  Comp.  $  T-C  au- 
thorising the  setting  forth  by  answer  of  as 
many  defenses  as  defendant  may  have,  does  not 
authorize  the  impeachment  of  an  award  in  an 
action  at  law  based  thereon  for  misconduct  of 
the  arbitrators  in  refusing  to  hear  evidence. 

Appeal   from    Circuit    Court,   Multnomah 
County;  Alfred  F.  Sears,  Judge. 


Action  by  S.  Morton  Cohn  against  E.  Henry 
Wemme.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.   Affirmed. 

This  is  an  action  by  S.  Morton  Cobn  against 
B.  Henry  Wemme  to  recover  the  amount  of 
an  award.  The  complaint  states:  That 
plaintiff  is  the  owner  of  certain  real  prop- 
erty in  Portland,  which  was. occupied  for  a 
specified  time  by  one  Fred  T.  Merrill  for  him- 
self and  as  agent  for  another,  and  by  the 
Fred  T.  Merrill  Cycle  Company.  That  actions 
were  Instituted  by  the  owner  against  such 
occupants  to  i-ecover  the  possession  of  the 
demanded  premises,  and  the  defendant  here- 
in t>ecame  surety  on  undertakings  given  in 
such  actions.  That  on  September  12,  1904, 
Cohn  secured  possession  of  his  real  prop- 
erty, and,  a  dispute  existing  as  to  the  sum 
due  him  for  rent  and  as  to  the  value  of  cer- 
tain material  left  on  the  premises  by  Merrill, 
they  entered  Into  a  written  contract  to  sub- 
mit the  controversy  to  arbitrators  for  deter- 
mination, whereupon  the  defendant  herein 
duly  signed  the  following  stipulation: 
"Whereas,  I,  E.  H.  Wemme,  one  of  the  sure- 
ties named  In  the  above  articles  of  arbitra- 
tion, am  upon  the  bonds  holding  me  as  one  of 
the  sureties  for  the  payment  of  any  rents  ad- 
Judged  to  be  due  S.  Morton  Cohn  from  said 
first  party  named  therein  and  whereas  I  will 
under  the  agreement  herein  be  absolved  from 
such  liability  upon  such  bonds,  I  in  consid- 
eration thereof  hereby  agree  and  pledge  my- 
self to  pay  said  S.  Morton  Cohn  within  three 
days  of  the  date  of  the  award  and  in  cash  any 
amount  that  may  be  awarded  to  said  S. 
Morton  Cobn  under  this  agreement  of  arbitra- 
tion." That  arbitrators  were  duly  appointed, 
who  found  there  was  due  plaintiff  on  account 
of  such  rent,  and  awarded  him,  $1,700,  no 
part  of  which  sum  has  Wen  paid.  The  an- 
swer denies .  the  material  averments  of  the 
complaint,  and  for  a  separate  defense  alleged 
that  plaintiff,  his  agents  and  attorneys,  false- 
ly represented  to  this  defendant  that  he  and 
another  person  were  liable  upon  undertakings 
for  the  payment  of  the  rent  due,  whereas  nei- 
ther of  them  was  surety  therefor;  and  that, 
believing  such  false  statements,  and  relying 
thereon,  the  ■  defendant  herein  signed  the 
agreement  set  out  in  the  complaint.  It  Is  fur- 
ther alleged  that  the  arbitrators  so  chosen 
refused  to  permit  this  defendant,  or  Merrill, 
or  their  attorney  to  be  present  during  the 
hearing,  thus  denying  them  an  opportunity 
to  object  to  the  presentation  of  improper  evi- 
dence, much  of  which,  so  this  defendant  is 
informed  and  believes,  was  Introduced,  there- 
by influencing  the  arbitrators  to  his  damage. 
That  this  defendant  had  competent  witness- 
es and  material  evidence  that  be  desired  to 
produce  and  submit,  but  the  arbitrators 
woukl  not  permit  him  to  do  so,  and  made  the 
alleged  award  prior  to  the  time  allowed  for 
the  introduction  of  evidence.  A  reply  was 
filed,  denying  these  allegations,  and  a  trial 
was  had  at  which  the  parties  introduced  their 
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eyidence  and  rested,  whereupon  the  court,  at 
plaintiff's  request.  Instructed  the  Jury  to  find 
tof  him  on  the  ground  that  the  new .  matter 
in  the  answer  did  not  constitute  a  defense  to 
the  action,  and,  a  verdict  having  been  re- 
turned for  plaintiff  in  the  sum  of  $1,700, 
upon  which  Judgment  was  rendered,  'the  de- 
fendant appeals,. 

S.  C.  Spencer,  for  appellant.  D.  Soils  Co- 
hen, for  respondent. 

MOORE,  J.  (after  staUng  the  facts).  It  Is 
contended  by  defendant's  counsel  that  the  de- 
nial of  the  arbitrators  to  receive  material 
testimony  offered  by  the  parties  renders  their 
determination  liable  to  be  vacated;  that  such 
refusal  affords  a  valid  defense  to  an  action 
on  the  award,  and,  this  being  so,  the  court 
erred  in  directing  a  verdict  for  plaintiff.  A 
text-writer,  in  discussing  the  consequence 
that  may  result  from  a  denial  of  arbitrators  i 
to  receive  competent  evidence,  says:  "There 
are  cases  which  would  go  far  to  sustain  the 
broad,  general  rule  that,  if  arbitrators  re- 
fuse to  hear  testimony  which  is  offered,  and 
is  In  fact  pertinent  and  material  to  the  con- 
troversy, going  to  prove  a  point  which  needs 
to  be  proved,  and  properly  admissible,  the 
error  may  be  cause  for  vacating  the  award  or 
report."  Morse,  Arb.  &  Award,  143.  To  the 
same  effect,  see  3  Cyc.  748;  2  Am.-A  Eng. 
Enc.  Law  (2d  Ed.)  Coo;  Redner  v.  New  York 
Fire  Ins.  Co.  (Minn.)  99  N.  W.  88t!;  Hal- 
stead  V.  Seaman,  82  N.  Y.  27,  37  Am.  Rep. 
536;  Van-Wlnlile  v.  Continental  Fire  Ins. 
Co.  (W.  Va.)  47  S.  B.  82;  McDonald  v, 
Lewis,  18  Wash.  300,  51  Pac.  387;  Canfleld 
V.  Watertown  Ins.  Co.,  55  Wis.  419,  18  N.  W. 
252.  A  party  considering  himself  injured  by 
the  misconduct  of  arbitrators  may  invoke  the 
maxim  that  equity  will  not  suffer  a  wrong 
without  a  remedy,  and  in  a  suit  instituted  for 
that  purpose  secure  a  decree  setting  aside 
the  award.    Morse,  Arb.  &  Award,  543. 

It  Is  argued  by  defendant's  counsel  that 
the  statute  authorizing  a  defendant  to  set 
forth  by  answer  as  many  defenses  as  be  may 
have  (B.  &  C.  Comp.  J  74)  permitted  them  to 
plead  the  facts  relied  upon  as  a  defense  in  an 
action  at  law  based  on  the  award,  and  in 
support  of  this  principle  cite  several  cases 
which  uphold  that  doctrine.  Thus,  in  Knowl- 
ton  V.  Mlckles,  29  Barb.  465,  It  was  ruled  In 
1859  that  In  actions  on  awards,  as  in  other 
cases  under  the  Code  of  New  York,  a  de- 
fendant may  put  in  an  answer  alleging  facts 
sufficient  to  vacate  the  award,  and  pray  au 
affirmative 'judgment  to  that  effect,  and  that 
he  was  no  longer  driven  to  a  cross-action  for 
that  purpose.  So,  too,  in  Garvey  v.  Carey, 
35  How.  Prac.  282,  it  was  held  in  1808  that 
in  an  action  on  an  award  an  answer  which 
sought  to  avoid  the  determination  on  the 
ground  of  misconduct  on  the  part  of  the  ar- 
bitrators and  mistake  In  ascertaining  the 
amount  due,  afforded  a  defense  that  was  in- 
vulnerable to  demurrer.    At  the  time  these 


decisions  were  rendered,  the  Revised  Stat- 
utes of  New  York  (vol.  2,  4th  Ed.)  pt  3,  c. 
3,  tit.  6,  {  150,  contained  the  following  clause: 
"The  defendant  may  set  forth  by  answer  as 
many  defenses  and  counterclaims  as  be  may 
have,  whether  they  be  such  as  have  been 
heretofore  denominated  legal  or  equitable,  or 
both."  In  Wisconsin,  under  a  similar  statute, 
the  same  rule  obtains.  Ferson  v.  I>rew,  19 
Wis.  241;  Canfleld  v.  Watertown  Ins.  Co..  55 
Wis.  419,  13  N.  W.  252.  We  have  no  statute 
authorizing  an  equitable  defense  to  be  inter- 
posed to  an  action  at  law,  and  though  in 
this  state  a  court  of  equity  and  a  court  of 
law  are  presided  over  by  the  saftie  Judge 
they  are  essentially  different  forums.  Bea- 
cannon  v.  Hebe,  11  Or.  443,  5  Pac.  273;  Ming 
Yue  v.  Coos  Bay  Nav.  Co.,  24  Or.  392,  33 
Pac.  641;  State  ex  rel.  v.  Lord.  28  Or.  498,  48 
Pac.  471,  31  L.  R.  A.  473;  Willis  v.  Craw- 
ford, 38  Or.  522,  63  Pac.  985,  64  Pac.  806,  53 
L.  R.  A.  904;  Le  Clare  v.  Thlbault.  41  Or. 
001,  69  Pac.  652.  In  Fire  Association  v.  Al- 
leslna  (Or)  77  Pac.  123,  it  was  held  that, 
where  appraisers  were  appointed  to  adjust  a 
fire  loss,  the  award  could  not  be  impeached 
or  set  aside  for  fraud  In  a  court  of  law.  As 
the  decision  in  that  case  is  controlling  in 
this,  it  follows'that  no  error  was  committed 
as  alleged,  and  hence  the  Judgment  is  af- 
firmed. 

(in  Cal.  337) 
CURTIN  V.   ARROYO   DITCH   &   WATER 
CO.     (L.  A.  1,399.) 

(Supreme  Court  of  California.    July  17,  1905.) 

Waters  and  Wateb  Courses  —  Irrigation 
Companies  — Withholding  Wateb  From 
Stookboldeb  —  Nonpayment  of  Assess- 
ments-Equitable Ueliek. 

Owners  of  an  irrigation  ditch  formed  a 
corporation,  which  received  from  each  person 
bis  right  to  the  water,  and  which  Jssned  to 
each  a  share  of  stock  for  each  acre  of  land 
subject  to  irrigation  from  tlie  ditch.  By-laws 
of  the  corporation  authorized  the  sale  of  stock 
for  nonpayment  of  assessments,  in  conformity 
with  the  laws  of  the  state,  and  provided  that 
water  might  be  withheld  from  any  person  fail- 
ing to  pay  any  assessment.  A  person  failed 
to  pay  assessments  levied  on  bis  stock,  and  the 
same  was  sold,  and  the  corporation  bought  it. 
The  sale  was  void,  because  not  held  in  conform- 
ity to  law.  Subsequent  assessments  were  levied 
on  the  stock,  but  he  received  no  notice  thereof. 
Helil.  that  he  was  not  entitled  to  a  decree  en- 
joining'the  corporation  from  withholding  water 
from  nis  land  witliout  paying  the  assessments 
levied ;  it  being  inequitable  to  permit  him  to 
use  the  water  without  paying  bis  share  of  the 
expenses. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  M.  T.  Allen, 
Judge. 

Action  by  Andrew  Curtin  against  the  Ar- 
royo Ditch  &  Water  Company.  Judgment 
for  defendant.  From  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Anderson  &  Anderson  and  Burrell  D. 
Neighbors,  for  appellant.     J.  H.  Ardis  and 

Kendrick  &  Knott,  for  respondent. 
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McFAIlIiAND,  J.  TUs  is  an  action  to 
quiet  plaintiff's  title,  as  against  defendant, 
to  alleged  interests  of  plaintiff  in  certain 
water  running  in,  and  appropriated  by  means 
of,  a  ditch  known  as  the  "Arroyo  Ditch," 
and  In  the  ditch  itself,  and  to  enjoin  defend- 
ant from  Interfering  in  any  way  with  the 
use  by  plaintiff  of  bis  said  Interest  in  said 
water  and  dftch.  In  Its  answer  the  defend- 
ant denies  plaintiff's  title  to  his  said  alleged 
Interest  in  the  water  and  ditch,  or  any  part 
thereof.  The  court  made  a  good  many  find- 
ings, and  concluded  that  the  plaintiff  was 
not  entitled  to  the  equitable  relief  demand- 
ed in  the  complaint,  and  rendered  Judgment 
"that  plaintiff  take  nothing  in  this  action 
and  that  defendant  recover  its  costs."  Plain- 
tiff made  a  motion  for  a  new  trial  as  to  cer- 
tain enumerated  issues.  The  motion  was 
denied,  and  from  the  order  denying  it  plain- 
tiff aiqieals.  There  Is  no  appeal  from  the 
judgment. 

The  evidence  presents  the  said  Arroyo 
ditch  as  a  completed  ditch,  with  the  water 
here  Involved  running  In  it.  at  about  the 
year  1870.  The  water  and  ditch  were  then 
owned  by  a  large  number  of  farmers,  each 
of  whom  owned  a  tract  of  land,  or  several 
tracts,  adjacent  to  the  ditch  and  irrigable 
therefrom;  each  landowner  being  entitled  to 
shares  of  the  water  proportionate  to  the 
number  of  acres  of  his  land.  The  water  was 
turned  into  each  owner's  land  in  rotation  as 
he  was  entitled  by  the  number  of  acres  of 
his  land.  From  1870  to  the  spring  of  1885, 
the  ditch  was  managed  by  three  commission- 
ers, who  employed  a  superintendent,  or  zan- 
Jero,  to  look  after  the  details,  and  keep  it  in 
running  order,  and  properly  distribute  the 
water  to  those  entitled.  This  condition  con- 
tinued until  Api;il,  1885.  At  the  last-named 
date  all  of  the  owners,  except  about  15,  who 
were  designated  by  counsel  as  "outsiders," 
ejstecuted  a  written  Instrument,  by  which 
they  agreed  to  organize  a  corporation;  and 
they  adopted  articles  of  Incorporation  then 
submitted  to  them,  by  which  a  coiporation 
called  the  "Arroyo  Ditch  &  Water  Company" 
was  organized;  the  said  coiporatlon  being 
the  defendant  in  this  action.  The  corpora- 
tion was  to  receive  from  each  of  the  incor- 
porators his  right  or  Interest  in  and  to  the 
water,  and  the  corporation  was  to  issue  to 
each  incorporator  "one  share  of  stock  for 
each  acre  of  land  owned  by  him  and  hereto- 
fore subject  to  Irrigation  from  said  ditch," 
which  was  accordingly  done.  The  plaintiff 
herein  signed  said  instrument,  and  became 
one  of  the  Incorporators.  He  was  at  that 
time  the  owner  of  one  of  the  three  tracts  of 
land  which  he  now  owns;  and  the  Instru- 
ment was  also  signed  by  his  predecessor  in 
interest  of  the  other  'two  tracts  which  he 
subsequently  acquired. 

It  was  found  by  the  court,  and  the  find- 
ings are  not  assailed,  that  the  purpose  of 
said  written  Instrument  and  the  formation  of 
the  corporation'  was  to  make  the  Corpora- 


tion "the  agent  and  trustee  of  said  Irrigators, 
owners  as  aforesaid  of  said  canal  or  ditch, 
and  of  said  water  and  water  rights,  for  the 
management  of  said  canal  or  ditch,  and  the 
handling  and  distribution  of  said  water  to 
the  lauds  of  said  irrigators  entitled  thereto, 
in  the  same  manner,  and  in  the  same  pro- 
portion, and  In  the  same  quantity,  and  for 
the  same  purposes  as  the  same  had  thereto- 
fore been  handled  and  distributed  by  the 
commissioners  and  zanjeros  selected  for  that 
purpose  by  the  said  iiTlgators  as  aforesaid, 
and  not  otherwise."  After  its  organization 
the  said  corporation  (the  defendant  herein) 
took  possession  of  the  ditch  and  water,  and 
for  several  years  managed  the  same  and  dis- 
tributed the  water  in  accordance  with  the 
purpose  for  which  it  was  created.  About 
1888  or  1888  the  said  "outsiders"  became  dis- 
satisfied with  the  management,  and  a  loose, 
irregular  arrangement  was  made  by  some  of 
the  incorporators  with  said  outsiders,  by 
which  the  latter  appointed  one  commission- 
er, and  the  incorporators  two;  and  these 
three  commissioners,  with  zanjeros  whom 
they  appointed,  managed  the  ditch  and  the 
distribution  of  the  water  until  the  year  1896. 
The  corporation  seemed  to  have  acquiesced 
in  this  arrangement,  and  did  not  exercise 
any  control  over  the  ditch  or  water  during 
the  time  last  above  mentioned;  but  in  1890 
the  corporation  again  took  possession  of  the 
property,  and  since  then  has  had  exclusive 
management  of  the  same.  The  ditch  was 
then  In  bad  condition,  and  needed  extensive 
and  costly  repairs  and  additions;  and  these 
improvements  were  made  by  defendant  at  a 
cost, of  about  $30,000.  To  raise  part  of  this 
money  the  defendant  levied  several  assess- 
ments. Plaintiff  paid  one  or  two  of  these 
assessments,  and  then  refused  to  pay  any 
more.  The  defendant  sold  plaintiff's  shares 
in  the  water  and  4}ltch  for  delinquent  assess- 
ments, and  at  the  sale  it  became  the  pur- 
chaser, and  since  then  has  claimed  to  o«vn 
plaintifTs  said  sbareSj  and  to  have  title  there- 
to by  prescription.  Since  then  respondent 
has  not  allowed  appellant  to  take  any  water 
from  the  ditch.  Several  assessments  wei'e 
made  after  such  sale,  but  plaintiff  was  not 
notified  of  such  assessments,  and  was  treat- 
ed as  no  longer  owning  any  shares.  There  is 
a  provision  in  the  by-laws  of  the  defendant 
that  "the  assessments  on  tlie  stock  of  the 
company  shall  be  in  accordance  with  the 
laws  of  the  state  of  California,"  and  that 
"all  sales  for  assessments  must  be  made  In 
conformity  with' the  laws  of  this  state."  But 
the  court  found  that  the  said  attempted  sale 
of  plaintiff's  shares  for  the  assessments  was 
void,  and  conveyed  no  title  thereunder  to  de- 
fendant, and  that  defendant  is  not  the  own- 
er of  said  shares  by  virtue  of  said  sale,  or 
otherwise;  and,  as  these  findings  were  fa- 
vorable and  not  prejudicial  to  plaintiff,  we 
need  not  consider  them.  The  court  also 
found  that  the  plaintiff  is  the  owner  in  fee 
of  the  undivided  intere^^.^^^t^ye^ji^(;^4c 
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ditch  described  In  the  complaint;  but  It 
declined  to  give  Judgment  for  plaintiff  In  this 
action  for  the  reasons  hereinafter  noticed. 
There  Is  a  provision  in  the  by-laws  as  fol- 
lows: "It  shall  be  in  tlie  discretion  of  the 
board  of  directors  to  withhold  the  water 
from  any  person  falling  to  pay  any  assess- 
ment after  the  same  has  become  delinquent 
according  to  law,  until  said  assessment  Is 
paid."  And  the  court  decided  that  under  this 
provision,  and  upon  general  equitable  prin- 
ciples, the  plalntltr  Is  not  entitled  to  the  equi- 
table relief  of  a  decree  quieting  his  title  and 
enjoining  defendant  from  interfering  with 
his  asserted  right  to  take  water  from  the 
ditch,  while  refusing  to  pay  his  Just  propor- 
tionate share  of  the  expenses  necessarily  in- 
curred for  the  maintenance  of  the  ditch  and 
the  enjoyment  of  the  water.  The  finding 
that  the  said  expenses  were  properly  and 
necessarily  inenrred  is  clearly  sustained  by 
the  evidence,  and  we  think  that  the  conclu- 
sion of  the  court  that  under  these  chrcum- 
stances  plaintiff  is  not  entitled  to  the  equi- 
table relief  prayed  for  was  right 

The  strongest  position  taken  by  appellant 
Is  that  because  the  respondent,  after  the  said 
sale  of  appellant's  shares,  assumed  a  hostile 
attitude  to  ai^>ellant  and  claimed  adverse 
ownership  of  the  property,  therefore  it  re- 
paired and  Improved  the  ditch  at  Its  own 
peril,  and  appellant  cannot  be  held  for  any 
part  of  the  cost  of  the  repairs.  But  this  po- 
sition is  not  tenable.  Appellant  cites  Ma- 
honey  v.  Bostwlck,  96  Cal.  54,  30  Pac.  1020, 
31  Am.  St.  Rep.  175,  as  sustaining  his  con- 
tention; but  in  that  case  the  defendant,  a 
natural  person,  was  simply  a  naked  tres- 
passer, who,  without  any  right,  had  ousted 
plaintiff  of  the  possession  of  his  land,  and 
afterwards  sought  to  be  credited  with  im- 
provements which  he  had  made  while  thus 
wrongfully  in  possession^  and  the  court  held 
that  he  was  not  entitled  to  such  credit. 
There  the  rights  of  the  plaintiff  and  defend- 
ant were  alone  involved.  No  trust  relation 
existed,  and  there  were  no  other  parties  in- 
terested. In  the  case  at  bar,  as  found  by  the 
court,  the  respondent  corporation  had  no 
beneficial  interest  in  the  property,  but  was  a 
mere  agent  or  trustee  for  the  landowners, 
who  had  ait  Interest  in  the  water  and  ditch, 
for  the  purpose  of  taking  care  of  the  ditch 
and  distributing  the  water.  The  parties 
really  interested  in  this  case,  and  whose 
rights  would  be  affected  by  a  Judgment  for 
appellant  as  prayed  for,  are  the  other  water 
owners.  Such  a  Judgment  would  permit  ap- 
pellant to  fully  and  continuously  enjoy  the 
use  of  all  his  proportionate  share  in  the  wa- 
ter, without  paying  any  part  of  the  expenses 
of  maintaining  the  property,  while  each  of 
the  other  owners  had  paid  his  proportionate 
share  thereof.  Such  a  judgment  would  be 
unjust  and  inequitable,  and  we  do  not  think 
that 'it  should  be  allowed  merely  because  the 
agent  or  trustee  took  an  Improper  or  Illegal 
course  In  trying  to  enforce  the  payment  of 


appellant's  share  of  the  exi)enses.  The  fact 
still  remains  that  appellant  refuses  to  pay 
his  Just  part  of  the  necessary  expenses  in- 
curred in  preserving  the  common  property, 
and  as  long  as  this  condition  exists  he  is  not 
entitled  to  the  equitable  remedy  here  de- 
manded. 

In  form,  the  attacks  of  the  appellant  on 
the  findings  are  mainly  that  'the  evidence 
does  not  support  the  findings  that  "defend- 
ant has  not  unlawfully  deprived  plaintiff  of 
his  water,"  and  that  "defendant  is  entitled 
to  withhold  the  same  from  plaintiff  until 
plaintiff  has  paid  his  share  of  the  expenses 
of  maintaining,"  etc.  Respondent  contends 
that  these  are  findings  of  law,  and  not  of 
fact,  and  cannot,  therefore,  be  reviewed  on  a 
motion  for  a  new  trial  upon  specifications 
which  go  only  to  the  sufficiency  of  the  evi- 
dence to  support  the  findings;  but  for  the 
purposes  of  this  decision  we  have  treated 
them  as  findings  of  fact,  and  what  we  have 
hereinbefore  said  shows  that  in  our  opinion 
these  findings  are  right.  Appellant  also  at- 
tacks the  findings  that  certain  things  were 
done  by  respondent  with  the  "knowledge"  or 
the  "acquiescence"  of  appellant;  but  we  will 
not  discuss  the  sufllclency  of  the  evidence  to 
support  these  findings,  for  we  think  them  im- 
material. 

The  order  appealed  from  Is  affirmed. 

We  concur:    LORIGAN,  J.;  HENSHAW,  3. 


an  Cal.  ISO) 

PON  V.  WITTMAN  et  al.    (S.  F.  3.969.) 
(Supreme  Court  of  California.    July  10,  1903.) 

1.  EXjuiTT— Injunction— Good  Faith. 

Wl^re  complainant  maintained  a  restau- 
rant in  a  court  surrounded  by  cribs  used  for 
disorderly  purposes,  and  complainant's  busi- 
ness was  derived  almost  exclusively  from  the 
patronage  of  persons  residing  in  and  frequent- 
ing such  cribs,  it  appearing  that  he  furnished 
them  with  meals  served  both  in  his  restaurant 
and  carried  into  the  criba,  for  whom  he  also 
performed  janitor  ser\'ice,  complainant  was  not 
entitled  to  equitable  relief  to  restrain  police 
officers  from  using  the  common  entrance  to  the 
court  for  the  purpose  of  obtaining  evidence, 
etc.,  against  persons  occupying  and  frequenting 
the  cribs,  though  the  property  occupied  by  com- 
plainant had  no  connection  whatever  therewith. 

2.  Same— Issues— Failure  to  Find. 

\Miere,  in  a  suit  to  restrain  police  oflicers 
from  picketing  complainant's  premises  and  in- 
terfering with  his  patrons,  it  appeared  that 
complainant's  restaurant  was  located  in  a  court 
also  occupied  by  certain  cribs,  resorted  to  and 
frequented  by  persons  of  ill  repute,  to  which 
approach  was  had  from  a  common  entrance 
from  the  street,  it  was  error  for  the  court  to 
fail  to  find  whether  complainant's  premises, 
described  in  the  complaint  generally  by  the 
street  number,  was  the  entrance  to  the  conrt 
in  the  rear,  and  whether  such  court  itself,  prior 
to  a  date  specified  in  the  answer,  and  con- 
tinuously up  to  the  time  when  the  alleged  in- 
terference by  police  officers  occurred,  contained 
houses  of  prostitution,  consisting  of  numer- 
ous small  rooms  designated  as  "cribs,"  and  re- 
sorted to  nightly  by  persona  of  disrepute,  as  al- 
leged in  the  answer  and  made  an  issue  in  the 
case. 

Digitized  by  VJ^^^^V  IV^ 
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8.   SaUB— POUCB    OfFICEBS— AUTHOBITT. 

Where  a  court  entered  from  the  street  by  a 
single  entrance  was  surrounded  by  certain  dis- 
orderly houses,  together  with  complainant's  res- 
taurant, police  omcers  were  entitled  to  patrol 
such  entrance  tor  the  purpose  of  obtaining  evi- 
dence against  the  keepers  and  frequenters  of  the 
bouses,  to  accost  persons  approaching  them, 
and  to  take  their  names,  if  freely  given,  and  to 
notify  them  of  the  character  of  the  place,  etc. ; 
such  resorts,  and  the  frequenting  thereof  be- 
ing prohibited  by  Pen.  Code,  §§  31.^,  316,  647, 
and  By  San  Francisco  City  Ordinance  No.  1587. 

In  Bank.,  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Carroll 
Cook,  Judge. 

Suit  by  Jean  Pon  against  George  W.  Witt- 
man  and  others.  From  a  decree  In  favor  of 
complainant,  defendants  appeal.    Reversed. 

Davis  Louderback  and  Lewis  F.  Byington, 
Dist.  Atty.,  for  appellants.  George  D.  Col- 
lins, for  respondent. 

LORIGAN,  J.  This  action  was  brought  to 
obtain  an  Injunction.  The  complaint,  which 
was  filed  February  18,  1906,  alleges  (In  the 
essential  particulars  necessary  for  consid- 
eration upon  this  appeal)  that  on  February 
1st  of  that  year  plaintiff  was,  and, at  the  time 
of  filing  the  complaint  continued  to  be,  the 
owner  of  a  certain  public  restaurant  and 
cigar  stand,  dependent  for  their  existence 
upon  public  patronage,  and  situated  at  No. 
1129  Dupont  street,  in  the  city  and  county 
of  San  BYandsco;  that  ever  since  February 
1,  1903,  the  defendants  Georjge  W.  Wittman, 
chief  of  police  of  said  city  and  county,  and 
James  T.  Donovan^  sergeant  of  police  thereof, 
have  had  stationed  and  located  upon  said 
premises,  where  plaintiff's  said  business  is 
situated,  at  No.  1129  Dupont  street,  in  relays 
.  by  day  and  night,  a  large  number  of  uni- 
formed police  officers,  for  the  purpose  of  In- 
tercepting, intimidating,  and  preventing,  and 
said  officers,  at  the  direction  of  defendants, 
have  Intercepted,  intimidated,  and  prevent- 
ed, all  persons  desiring  to  patronize  the  busi- 
ness of  plaintiff  from  entering  said  premises 
for  that  purpose,  and  from  patronizing  said 
business;  that  said  defendants  threaten  to 
continue  to  keep  said  police  officers  on  said 
premises,  and  to  maintain  a  blockade  there- 
of, and  of  said  business;  that  plaintiff  has 
already  sustained  damages  by  said  acts  in 
the  sum  of  $6,000;  and  that,  if  permitted  to 
continue,  said  acts  will  entirely  destroy  said 
business,  to  the  great  and  irreparable  injury 
of  plaintiff.  The  prayer  of  the  complaint 
Is  that  the  defendants,  and  all  persons  acting 
under  theii'  direction  or  authority,  be  per- 
petually enjoined  from  entering  Into  or  upon, 
and  from  Interfering  with  the  plaintiff's  quiet 
and  peaceable  possession  and  enjoyment  of, 
said  premises,  and  from  interfering  in  any 
manner  not  authorized  by  law  with,  or  in- 
timidating or  preventing  persons  from  pat- 
ronizing, said  restaurant  and  cigar  business, 
and  from  picketing  and  blockading  the  same, 
by  means  of  police  officers  or  otherwise. 
The  answer  denies,  among  other  things,  that 


defendants  Intercepted,  Intimidated,  and  pre- 
vented persons  from  entering  said  premises, 
or  that  they  interfered  with  and  Intimidated 
the  customers  of  the  plaintiff.  As  a  separate 
answer  it  is  averred,  in  effect,  that  the 
premises  described  In  plalntlfTs  complaint, 
and  more  particularly  1129  Dupont  street,  Is 
tbe  entrance  to  a  certain  court  in  the  rear  of 
said  1129  Dupont  street,  and  that  the  said 
court  was  on  the  1st  of  December,  1900. 
and  has  continuously  ever  since  been,  used 
for  the  purposes  of  prostitution,  and  con- 
tains numerous  small  rooms,  designated  as 
"cribs,"  which  are  resorted  to  nightly  by 
many  women  for  the  purposes  of  prostitu- 
tion; that  by  reason  of  the  said  use  of  said 
premises  a  large  number  of  lewd,  vicious, 
idle,  and  vagrant  characters  did  assemble, 
and  now  assemble,  on  said  premises,  and 
were  a  constant  menace  to  the  peace  and 
quiet  of  the  neighborhood  of  said  premises; 
that  it  Is  absolutely  necessary,  for  the  preser- 
vation of  peace  and  good  order,  that  constant 
supervision  of  the  aforesaid  premises  should 
be  had  by  the  police  force  of  said  city  and 
county;  and  that  the  acts  of  these  defend- 
ants have  been  done  with  the  object  of  en- 
forcing certain  provisions  of  the  Penal  Code 
of  the  state,  and  certain  ordinances  of  the 
city  and  county  of  San  Francisco. 

Upon  the  trial  the  court  found,  among  oth- 
er things,  that  the  defendants  Wittman,  as 
chief  of  police,  and  Donovan,  as  sergeant  of 
police,  respectively,  did  use  and  employ,  un- 
der color  of  their  official  authority,  a  large 
number  of  uniformed  police  officers  of  said 
city  and  county,  to  locate  and  station  them- 
selves upon  the  said  premises  where  plain- 
tiff's said  businesses  were  situated,  to  wit, 
"at  No.  1129  Dupont  street,  in  the  said  city 
and  county  of  San  Francisco,  and  did  there 
establish  and  maintain  said  police  officers  as 
pickets  against  the  said  premises,  and  said 
defendants  did  then  and  there  by  means  of 
said  police  officers  establish  and  maintain  a 
blockade  of  said  premises,  and  did  intercept, 
and  intimidate,  and  prevent  a  large  number 
of  persons  desiring  to  patronize  plaintifTs 
said  businesses  from  entering  upon  said 
premises  for  that  purpose,  and  did  thereby 
prevent  them  from  patronizing,  and  In  conse- 
quence they  did  not  patronize,  the  said  busi- 
nesses of  plaintiff,  and  all  of  said  acts  were 
committed  by  them  under  color  and  pretense 
of  their  official  authority  as  such  police  offi- 
cers, and  without  right;  that  none  of  said 
acts  of  the  defendants  •  •  *  or  of  said 
police  officers  ♦  •  •  have  been  commit- 
ted under,  or  in  obedience  to,  or  in  execu- 
tion of,  any  order,  writ,  warrant,  o,r  process 
of  any  court  or  judge,  or  of  any  authority 
known  to  the  law,  nor  under  the  pretense 
or  color  of  any  such  order,  writ,  warrant, 
process,  or  authority,  nor  in  making  any 
arrest  of  any  person  on  a  criminal  charge; 
that  the  said  plaintiff,  Jean  Pon,  was  never 
at  any  time  interested  in  or  concerned  in  any 
respect  in  the  business  ;^{zpro»titutigQtjBfliv^ 
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In  prostltatlon  either  upon  said  premises  or 
elsewhere."  Upon  its  findings  the  court  con- 
cludes that  the  plaintiff  Is  entitled  to  a  writ 
of  injunction,  as  prayed  for  In  the  complaint, 
perpetually  restraining,  enjoining,  and  pro- 
hibiting the  defendants  and  all  police  officers 
of  the  said  city  and  county,  and  all  persons 
acting  under  the  direction  and  control,  or 
by  the  order  or  authority,  of  the  defendants, 
from  entering  into  or  upon,  and  from  In 
any  manner  whatever  interfering  with,  or 
infringing  upon,  the  said  plaintiff's  quiet  and 
peaceable  possession  and  enjoyment  of  the 
said  premises,  Xo.  1129  Dupont  street,  in  the 
city  and  county  of  San  Francisco,  and  from 
in  any  manner  not  authorized  by  law  inter- 
fering with  or  Intimidating  or  preventing 
any  person  or  persons  from  patronizing  the 
said  restaurant  business,  or  the  said  cigar 
business  of  the  said  plaintiff,  and  from  in 
any  manner  whatever  impairing  or  injuring 
either  the  said  restaurant  business  or  the 
said  cigar  business  of  the  said  plaintiff,  and 
from  in  any  manner  whatever  picketing  or 
blockading  the  said  premises  No.  1129  Du- 
pont street,  either  by  means  of  police  offi- 
cers or  otherwise,  or  at  all;  and  from  enter- 
ing upon  the  said  premises  No.  1129  Dupont 
street,  or  any  part  thereof,  unless  in  the  ex- 
ecution of  the  order  or  judgment  or  writ  or 
warrant  or  process  of  some  court  or  judge  of 
competent  jurisdiction,  particularly  describ- 
ing the  place  to  t>e  searched,  or  the  persons 
or  things  to  be  seized,  or  unless  entry  is 
made  upon  said  premises  to  arrest  a  person, 
or  to  arrest  persons,  then  engaged  in  the 
commission  or  attempted  commission  of 
crime  in  the  presence  or  view  of  the  police 
officer  or  police  officers  making  the  arrest, 
and  such  crime  was  attempted,  or  was  then 
in  the  course  of  commission,  in  the  view  or 
presence  of  such  police  officer,  prior  to  -and 
at  the  time  of  bis  making  the  entry  upon 
said  premises  for  said  purpose,  or  unless 
in  making  an  arrest  for  treason  or  felony, 
or  in  making  an  arrest  for  breach  of  the 
peace  when  committed  in  the  view  or  pres- 
ence of  such  police  officer,  by  means  of  loud 
and  tumultuous  noises,  or  by  boisterous  con- 
duct disturbing  the  public  peace.  A  judg- 
ment to  this  effect  was  thereafter  subse- 
quently entered.  The  defendants  moved  for 
a  new  trial,  specifying,  as  grounds  therefor, 
insufficiency  of  the  evidence  to  justify  the 
findings,  that  the  decision  of  the  court  was 
against  the  evidence,  that  the  court  failed 
to  pass  upon  all  the  material  issues  of  fact 
Involved  in  the  action  and  raised  by  the 
pleadings,  and  that  the  decision  of  the  court 
Is  against  law. 

There  Is  practically  no  conflict  In  the  evi- 
dence in  this  case.  Dupont  street  Is  a  public 
street  of  the  city  and  county  of  San  Fran- 
cisco, and  the  premises  No.  1129  have  their 
entrance  on  the  west  side  thereof.  These 
premises,  in  the  absence  of  a  diagram,  may 
,be  described  as  located^in  the  general  shape 
Of  the  letter  T.    The  upper  horizontal  part 


of  the  letter  represents  a  large  court  or  area, 
the  entrance  to  which  from  Dupont  street  Is 
represented  by  the  perpendicular  portion  of 
the  letter.  This  entrance  or  passageway, 
some  50  feet  in  length  and  of  varying  width, 
opens  on  the  west  side  of  Dupont  street,  runs 
back  westerly,  and  at  the  other  end  there- 
of oijens  into  and  connects  with  the  court 
or  area,  which  runs,  north  and  south;  the 
said  passageway  extending  from  Dupont 
street  thereto.  Said  passageway  is  for  some 
distance  off  of  Dupont  street  a  covered  area, 
but  is  unlnclosed  overhead  as  It  approaches 
the  main  court,  which  Is  also  open.  This 
passageway  was  formerly  a  store,  which  was 
changed  and  altered  by  removing  the  front 
and  rear  walls,  so  as  to  connect  It  directly 
with  the  main  court  In  the  rear.  Across  this 
passageway,  and  located  about  12  feet  inside 
the  entrance  from  Dupont  street  are  a  pair 
of  swinging  doors,  swinging  outwards  and 
Inwards.  The  bottoms  of  these  doors  are 
about  2  feet  from  the  ground,  and  the  tops 
several  feet  from  the  celling.  The  restaurant 
and  cigar  stand  of  plaintiff,  a  combined  busi- 
ness, is  located  on  the  north  side  or  wall  of 
said  entrance,  to  the  west  therepf,  and  be- 
yond and  further  in  the  said  passagewa.v 
than  where  the  swinging  doors  are  situated. 
The  front  door  of  said  restaurant  opens  from 
said  passageway.  The  restaurant  has  no  en- 
trance on  Dupont  street.  On  the  south  side 
of  said  passageway  Is  located  a  saloon.  No. 
1127  Dupont  street,  with  Its  entrance  on 
that  street  Formerly  there  was  a  door 
opening  from  said  saloon  Into  said  passage- 
way, and  one  at  the  rear  thereof,  which 
abuts  on  the  court  and  opened  Into  It  but 
both  doors  had  been  nailed  and  effectually 
closed  up.  There  are  buildings  fronting  all  . 
around  the  said  main  court  and  extending 
also  along  Dupont  street  on  the  north  and 
south  side  of  said  passageway.  The  only 
entrance  or  passageway,  and  the  only  means 
of  access  to  or  egress  from  said  premises 
No.  1129  Dupont  street  to  said  court  or  res- 
taurant or  cigar  stand  is  this  entrance  or  pas- 
sageway from  Dupont  street  It  is  the  com- 
mon and  only  entrance  whereby  access  to 
the  entire  premises  Is  obtained.  In  the  court 
Into  which  this  passageway  leads  from  Du- 
pont street,  in  the  buildings  fronting  thereon, 
are  33  cribs,  each  one  consisting  of  a  bedroom, 
with  one  froijt  door  and  one  front  window,- 
and  in  a  two-story  house,  also  fronting  on  the 
said  court,  are  six  additional  cribs,  similarly 
arranged.  The  cribs  on  the  ground  floor  are 
numbered  from  1  to  28  inclusive!  Those  on 
the  second  story  are  designated  by  letters  from 
A  to  F,  Inclusive.  These  cribs,  at  the  time 
Involved  and  prior  thereto,  were  occupied 
by  33  women,  who  were  common  prostitutes. 
All  of  the  said  buildings  on  said  court  are 
houses  of  common  prostitution,  resorted  to 
for  the  purpose  of  prostitution.  These  prem- 
ises are  not  only  a  place  of  c6mmon  prostitu- 
tion, bnt  a  place' of  unnatural  and  bestial 
practices  and  vlcesj^ai^dgi^d^^(^^|^ 
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At  the  time  of  the  trial  the  premises  within 
the  court  were  occupied  by  these  women 
under  the  same  conditions  and  clrcumatan- 
ees.  The  restaurant  conducted  by  plaintiff 
has  in  It  2  tables  and  11  chairs,  with  a  little 
cigar  stand  within  the  restaurant.  As  to  the 
patronage  of  this  restaurant,  the  plaintiff  tes- 
tified that  it  was  patronized  by  persons  from 
the  outside  and  by'tbe  Inmates  of  the  houses 
of  prostitution.  Whether  these  persons  from 
the  outside  were  persons  who  visited  the 
premises  No.  1120  solely  to  obtain  their  meals 
at  his  restaurant  and  then  withdraw,  or 
whether  they  were  persons  who  visited  and 
patronized  his  restaurant  while  visitln'g  In- 
mates of  the  houses  of  prostitution,  Is  In 
doubt  from  the  evidence.  However,  the  reg- 
ular meals — dinner,  supper,  and  "short  or- 
ders"— of  the  Inmates  of  these  houses  of  pros- 
titution were  furnished  them  from  his  res- 
taurant They  were  taken  by  himself  or  his 
employes  to  their  rooms,  though  some  of  the 
inmates  came  to  the  restaurant  for  their 
meals.  The  cribs  were  cleaned  out  each  day 
by  the  plaintiff,  and  he  attended  to  the  chan- 
ging of  the  bedclothes  in  the  rooms,  as  It  be- 
came necessary. 

When  this  action  was  commenced,  Febru- 
ary 18,  1903.  a  restraining  order  was  Issued. 
For  a  long  time  prior  thereto,  police  officers 
had  passed  through  said  entrance,  both  in 
uniform  and  In  civilian  dress,  for  the  pur- 
pose of  making  observations  and  obtaining 
evidence  of  what  was  going  on  in  these  prem- 
ises. As  the  result  of  such  observations  and 
the  knowledge  acquired,  arrests  were  made 
on  different  occasions  between  January  1st 
and  the  date  of  the  restraining  order.  On 
one  of  these  occasions  23  or  25  women  were 
arrested,  on  another  4,  and  at  another  1,  and 
all  pleaded  guilty.  The  entrance  of  the  offl- 
(Ters  on  the  premises  at  all  times  was  made 
peaceably  and  quietly,  and  without  protest  or 
objection.  During  the  period  from  February 
1  to  February  19,  1903,  two  police  offlters  in 
full  uniform  were,  in  relays,  stationed  by  the 
defendants  on  the  sidewalk,  away  from,  but 
near,  the  common  entrance  and  passageway 
to  all  these  premises,  from  a  quarter  to  3  in 
the  afternoon  to  2  o'clock  in  the  morning, 
with  directions  to  ask  the  names  and  ad- 
dresses of  parties  who  Intended  to  enter,  and. 
If  they  were  voluntarily  given,  to  make  a 
note  of  them.  These  officers  were  not  to  en- 
ter upon  the  premises.  The  persons  whose 
names  were  obtained  were  to  be  thereafter 
used  as  witnesses.  Other  officers  than  those 
stationed  near  the  entrance  went  in  and  out 
of  the  premises  as  they  saw  fit,  and  large 
numbers  of  people  were  going  in  and  coming 
out  at  all  times.  The  stationed  officers  were 
not  instructed  to,  nor  did  they,  prevent  any 
one  from  entering  or  visiting  the  premises, 
nor  did  they  intimidate  or  coerce  any  one,  or 
attempt  to  do  so.  What  was  done,  was  done 
peaceably  and  quietly.  Some  people  who 
■were  asked  their  names  walked  away  from 
the  premises.    The  only  testimony  that  any 


of  these  officers,  who  were  asking  the  names 
of  persons,  entered  upon  the  premises,  is  that 
of  plaintiff,  who  testified  that  on  two  occa- 
sions he  saw  officers  entering  beyond  the 
swinging  doors,  and  heard  them  ask. persons 
for  their  names  and  addresses.  This  was  all 
they  did.  The  only  evidence  that  any  of  the 
persons  accosted  by  the  officers  were  patrons 
Ojt  the  restaurant  or  cigar  store  of  plaintiff 
was  that  two  of  them  were.  None  of  the  of- 
ficers spoke  to  plaintiff,  nor  did  any  of  them 
enter  the  restaurant  or  cigar  store.  This 
was  the  full  extent  to  which  any  "picketing" 
or  "blockading"  of  the  premises  was  done. 
At  no  time  was  this  passageway  from  Du- 
pont  street  used  exclusively  as  an  approach 
to  the  restaurant  of  plaintiff,  but,  on  the  con- 
trary, it  was  at  all  times  a  common  passage- 
way between  Dupont  street  and  the  restau- 
rant, and  the  house  of  ill-fame  beyond  it ;  a 
passageway  used  by  the  general  public  at  all 
times. 

It  further  appears  in  evidence  tMat  since 
1888  one  P.  Marslcano  has  been  the  owner  in 
fee  of  liie  premises  No.  1129  Dupont  street, 
consisting  of  said  court  where  these  houses 
of  prostitution  are  situated  and  the  entrance 
thereto  from  Dupont  street ;  that  in  1801  he 
leased  said  premises,  designating  them  as 
1129  Dupont  street,  to  one  P.  Vincent  for  a 
period  of  four  years,  and  that  one  George 
Selllnger  succeeded  to  such  leasehold  Inter- 
est, which,  under  the  general  designation  of 
1129  Dupont  street,  included  the  court-  where 
these  houses  of  prostitution  are  located,  and 
the  passageway  was  designated  to  be  and  Is 
the  only  approach  to  the  area  where  these 
bouses  of  prostitution  are.  While  In  the 
complaint'the  business  of  plaintiff  is  referred 
to  as  generally  "situated  at  No.  1129  Dupont 
Street,"  and  the  injunction  runs  against  the 
appellants  to  restrain  them,  not  only  from  in- 
terfering with  the  business  of  plaintiff,  but 
also  "from  entering  upon  the  said  premises 
No.  1129  Dupont  street,"  etc.,  the  evidence 
clearly  shows  that  the  premises  No.  1129  Du- 
pont ^street  does  not  consist  alone  of  plain- 
tiff's restaurant  and  cigar  business,  but  in- 
cludes the  common  passageway  between  Du- 
poiit  street  and  these  houses  of  prostitution 
in  the  rear,  the  court  in  which  they  are  lo- 
cated, and  plaintiff's  bu-siness.  They  all  con- 
stitute one  premises,  under  the  designation  of 
1129  Dupont  street  There  is  some  evidence 
of  .suits  brought  by  Vincent  by  Selllnger,  and 
by  one  Lair  against  the  defendants,  similar 
to  this  one,  for  the  purpose  of  enjoining  the 
action  of  defendants  relative  to  these  prem- 
ises generally.  But  this  evidence  attempted 
to  be  introduced  on  the  part  of  appellants  is 
so  vague,  uncertain,  and  Indefinite  that  it  is . 
of  no  value  In  the  consideration  of  this  ap- 
peal, and  no  further  reference  will  be  made 
to  it  Lair  Is.  the  owner  of  the  saloon,  here- 
tofore referred  to,  situated  on  the  south  of 
this  passageway,  and  Is  the  one  where  the  . 
entrances  therefrom,  both  into  the  passas;e- 
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closed  np  80  as  to  prevent  entry  Into  either 
from  the  saloon.  It  la  from  him  that  the 
plaintiff  rents  the  restaurant  and  cigalr  store, 
but  whether  Lair  Is  the  lessee  under  the 
original  lease  to  Vincent  or  Its  assignment 
to  Sellinger  the  evidence  fails  to  disclose. 
These  facts  which  we  have  recited  are  the 
main  facts  proven  in  the  case,  and  with 
these  before  us  we  will  approach  the  consid- 
eration of  the  points  made  for  a  reversal  on 
this  appeaL 

It  is  a  very  serious  question  in  this  case- 
whether  the  evidence  does  not  show  such  a 
relation  between  the  plaintiff  and  his  busi- 
ness and  the  existence  of  these  houses  of  ' 
prostitution,  and  such  a  material  Interest  on 
his  part  in  their  protection  from  all  efforts 
toward  suppression  and  abatement  upon  the 
part  of  the  police  department  of  the  city  of 
San  Francisco,  as  should  have  precluded  the 
lower  court  frmn  granting  him  the  injunction 
prayed  for.  It  could,  under  the  evidence, 
have  been  Insisted  with  great  force  that  on 
account  of  the  peculiar  situation  of  pjalntlff's 
restaurant,  and  its  seclusion  from  the  main 
public  thoroughfare;  its  location  on  a  pas- 
sageway within  swinging  doors,  which  con- 
stituted It,  with  the  court  in  which  these 
houses  of  prostitution  were  situate,  one  gen- 
eral premises ;  the  fact  that  it  had  no  direct 
entrance  for  public'  patronage  from  Dupont 
street;  its  meager  facilities  for  the  accom- 
modation of  patrons ;  all  means  of  communi- 
cation with  these  houses  of  prostitution 
closed  up  save  through  this  common  en- 
trance; the  only  definite  and  clear  evidence 
of  patronage  showing  that  it  was  derived 
from  Inmates  of  these  houses,  and  the  per- 
sonal duties  of  the  plaintiff  relative  to 
these  bouses — all  the  circumstances,  we  say, 
would  have  furnished  reasonable  and  satis- 
factory grounds  for  holding  that  this  busi- 
ness of  plaintiff  is,  in  effect,  whether  in  fact 
held  under  separate  lease  from  the.  other 
premises  and  under  the  exclusive  control  of 
the  plaintiff,  still  intimately  connected  with, 
directly  contributory  to,  and  supported  and 
sustained  by,  the  business  of  prostitution 
maintained  In  the  court  adjoining  it  And 
while  plaintiff  insists  that  he  is  not  inter- 
ested In  said  houses  of  prostitution,  yet,  un- 
der the  evidence,  this  could  amount  to  noth- 
ing more  than  that  It  shows  he  has  no  inter- 
est in  them  as  lessee  or  proprietor,  which 
Would  make  him  legally  responsible  for  their 
existence.  His  business  relations  to  them, 
however,  were  such,  and  the  success  of  his 
business  was  so  dependent  upon  their  main- 
tenance there,  and  he  is  so  directly  ben- 
efited by  their  perpetuation,  that  the  good 
faith  of  his  application  In  this  case  might 
well  be  questioned,  as  it  might  be  equally 
questioned  whether  he  came  into  court  with 
such  clean  bands  and  a  clear  conscience  as 
entitled  hini  to  Invoke  the  eqnitable  powers 
of  the  court  to  interfere  by  injunction  with 
the  execution  or  enforcement  of  the  criminal 
laws  of  the  state  or  the  municipality,  or  to 


restrain  an  executive  branch  of  the  dty,  the 
police  department,  in  an  endeavor  to  dis- 
charge their  duties.  Weiss  v.  Herlihy,  23 
App.  Div.  808,  48  N.  X.  Supp.  81.  This  was 
a  matter,  however,  primarily  for  determina- 
tion by  the  lower  court,  and,  as  It  did  not 
feel  warranted  in  taking  this  view  of  the 
case,  we  will  discuss  this  feature  no  further, 
preferring  to  dispose  of  the  appeal  upon  the 
merits,  and  upon  considerations  which  will, 
to  some  extent,  serve  for  future  guidance. 

Among  other  grounds  urged  for  a  reversal. 
It  is  insisted  by  appellants  that  it  was  made 
an  issue  in  the  case  by  them,  and  the  court 
failed  to  find,  whether  the  premises,  describ- 
ed in  plaintiffs  complaint  generally  as  No. 
1129  Dupont  street,  was  the  entrance  to  that 
certain  court  in  the  rear  of  the  premises  No. 
1129  Dupont  street,  and  whether  said  court 
itself,  prior  to  December  1,  1901,  and  con- 
tinuously up  to  the  time  when  the  alleged 
Interference  by  the  police  ofilcers  occurred, 
contained  houses  of  prostitution,  consisting 
of  numerous  small  rooms,  designated  as 
"cribs,"  resorted  to  nightly  by  many  prosti- 
tutes for  the  purpose  of  prostitution.  The 
court  did  not  flna  upon  this  issue,  and  it 
should  have  done  bo.  It  was  one  of  the 
main  issues  In  the  case — ^the  crucial  issue, 
from  the  finding  upon  which  was  to  be  de- 
termined whether  the  conduct  of  the  defend- 
ants, complained  of  by  plaintiff,  was  legal  or 
illegal.  Upon  this  issue  the  evidence  was 
abundant,  and  all  one  way,  sustaining  the 
claims  of  appellants  that  the  entrance  to  Ko. 
1129  was  the  common  and  public  entrance, 
both  to  the  restaurant  and  the  court  at  the 
rear  thereof,  and  that  said  court  consisted 
exclusively  of  hotises  of  prostitution.  Under 
such  a  finding,  and  the  evidence  which 
would  have  justified  it,  there  was  nothing 
in  the  conduct  of  the  appellants  in  the  case 
at  bar  of  which  the  plaintiff  could  be  beard 
to  complain  here,  or  which  would  have  war^ 
ranted  the  granting  of  the  injunction..  Un- 
der the  Penal  Code  of  this  state,  keeping  or 
knowingly  letting  any  tenement  for  the  pur- 
poses of  prostitution,  keeping  a  house  of  ill- 
fame  resorted  to  for  the  purposes  of  prosti- 
tution or  lewdness,  or  residing  therein,  are 
criminal  offenses,  and  every  person  who 
lives  in  or  about  such  houses,  and  any  com- 
mon prostitute,  is  a  vagrant  Pen.  Code,  fj 
315,  316,  647.  Ordinance  No.  1587  of  the 
board  of  supervisors  of  the  city  and  county 
of  San  Francisco  also  makes  it  a  public  of- 
fense to  maintain  such  houses,  or  become 
an  inmate  thereof,  or  visitor  thereto,  or  In 
any  manner  contribute  to  their  support 
These  laws  have  for  their  object  the  prohi- 
bition and  suppression  of  prostitution,  and 
that  duty  devolves,  within  the  dty  and  coun- 
ty of  San  Francisco,  upon  its  police  depart- 
ment. These  houses  are  common  or  pub- 
lic nuisances.  Their  maintenance  directly 
tends  to  corrupt  and  debase  public  morals, 
to  promote  vice,  and  to  encourage  dissolute 
and  idle  habits;  and  the  suppression  of  noi- 
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8ance3  of  this  character  and  having  this  ten- 
dency is  one  of  the  important  duties  of  gov- 
ernment. The  suppression  of  such  houses, 
as  evidenced  by  the  stringent  laws  concern- 
ing them,  is  the  public  policy  of  the  state, 
and  their  abatement  is  to  be  accomplished 
hy  any  reasonable  and.  effective  means  which 
the  government  shall  adopt,  and  which  does 
not  involve  a  breach  of  the  j>eace  or  the  in- 
vasion of  private  rights. 

It  would  appear  from  the  trend  of  the  ar- 
gument by  counsel  for  respondent  in  this 
case  that  there  is  a  measure  of  seclusion 
about  the  premises  where  such  houses  are 
located,  when  they  are  ofF  the  main  or  public 
thoroughfare,  which  would  preclude  entrance 
upon  them  by  the  officers  of  the  law.  But 
this  is  not  so.  Houses  of  common  prostitu- 
tion are  public  places.  They  are  places  to 
which  all  men  may  resort  without  invitation, 
and  any  house  maintained  for  the  indulgence 
of  vice,  and  to  which  all  may  resort  day  or 
night  for  indulgence  therein,  is  a  public 
place,  and  the  approaches  which  are  furnish- 
ed, and  which  are  generally  used  in  order  to 
reach  such  places,  are  public  ways.  These 
approaches,  be  they  one  or  many,  are  public 
approaches,  to  the  extent  that  all  who  desire 
to  visit  these  places  must  take  them  to  enter 
the  premises  upon  which  they  are  situated. 
The  fact  that  there  may  be  a  swinging  door 
across  the  passageway  does  not  make  the 
approach  the  less  a  public  one.  It  only  tends 
to  give  an  appearance  of  privacy  to  the  prem- 
ises, which,  as  far  as  the  public  is  concerned, 
has  no  existence  in  fact,  and  to  make  the 
allurement  to  the  vice  within  more  effectiial 
by  the  apparent  seclusion  of  the  premises 
within  which  It  is  practiced.  The  area  with- 
in which  the  33  cribs  in  question  are  located 
is  unquestionably  a  public  place.  These  cribs 
face  upon  the  inner  court,  which  is  a  large 
area,  and  within  that  court  there  are  main 
and  lateral  passageways  affording  public  ac- 
cess to  all  of  them,  and  the  passageway 
thereto  from  Dupont  street,  upon  which 
plaintiff's  restaurant  faces,  is  the  only  en- 
trance used  by  the  public  to  approach  these 
premises.  It  is  the  common  and  exclusive 
entrance.  And,  these  premises  being  public, 
the  police  officers  bad  the  same  right  to  en- 
ter upon  and  traverse  the  passageways  with- 
in the  main  court,  and  the  entrance  thereto, 
as  had  any  other  member  of  the  public.  In 
fact.  In  the  enforcement  of  the  law,  which 
was  being  persistently  violated  through  the 
existence  of  these  houses  of  prostitution, 
these  officers  had  the  legal  right  to  be  there. 
It  would  be  preposterous  to  say  that,  where 
the  public  may  freely  enter  to  violate,  the 
law,  a  police  officer  is  excluded  from  enter- 
ing to  prevent  it  He  may  patrol  these  pas- 
sageways to  deter  by  his  presence  the  com- 
mission of  crime,  as  he  may  patrol  any  other 
public  thoroughfare,  and  while  he  does  so 
peaceably  and  quietly,  and  In  the  discharge 
of  his  duty,  no  exception  can  be  taken.  He 
may  remain  there  to  make  observations,  and 


may  make  inquiries  to  obtain  evidence.  He 
may  ask  the  names  and  addresses  of  those 
he  finds  there  with  that  object  in  view,  and, 
if  his  presence  has  the  effect  of  driving  vis- 
itors away  or  deterring  them  from  coming, 
it  has  a  proper  aqd  legitimate  effect.  So, 
too,  he  may  warn  those  who  are  about  to 
enter  such  places  of  their  character,  and  the 
provisions  of  the  ordinance  against  visiting 
them.  He  can  be  there,  either  for  the  pur- 
pose of  enforcing  the  law  by  the  apprehension 
of  its  violators  and  securing  evidence  to  pun- 
ish them,  or  to  prevent  infractions -of  the 
law  by  timely  warning  to  those  who  are  dis- 
posed to  violate  it  The  maintenance  of 
houses  of  this  character  is  a  continuous  of- 
fense. They  are  public  nuisances,  as  locali- 
ties to  which  the  public  are  invited  to  com- 
mit crime,  and  where  it  Is  constantly  com- 
mitted, save  when  the  presence  of  an  officer 
In  the  locality  has  a  deterrent  effect  No 
public  place  whose  existence  is  devoted  ex- 
clusively to  vice  can  claim  immtmlty  from 
the  peaceful  presence  of  the  officer  upon  its 
public  passageways  and  approaches,  with  a 
view  of  suppressing  it  This  right  of  sur- 
veillance upon  the  part  of  the  officers  as  to 
the  premises  unquestionably  devoted  to  pros- 
titution applies,  not  only  to  the  premises 
■  themselves,  but  equally  to  the  public  ap- 
proaches to  them,  and  in  the  case  at  bar  ap- 
plied, not  only  to  the  premises  within  the 
main  court,  but  to  the  general  passageway 
upon  which  the  plaintiff's  restaurant  Is  situ- 
ated, and  which  constitutes  the  public  and 
only  thoroughfare  for  communication  be- 
tween Dupont  street  and  these  houses  of  ill- 
fame.  The  police  had  a  right  to  be  any- 
where on  these  common  public  passageways, 
and  they  violated  no  right  of  plaintiff  in  pla- 
cing themselves  near  the  entrance  of  Dupont 
street,  or  in  making  the  inquiries  of  persons 
about  to  enter  thereon,  of  which  plaiutltt' 
complains.  Their  action  was  aimed  solely 
at  these  houses  of  prostitution.  Their  object 
was  to  procure  evidence,  and  their  inquiries 
in  that  direction  were  legitimate  and  proper; 
and  if  the  presence  of  these  officers,  and 
such  Inquiries,  had  the  further  effect  of  de- 
terring persons  from  entering  the  premises 
where  these  houses  were  situate,  this  was 
only  a  legitimate  result.  No  effort  was  made 
to  prevent  any  one  from  entering  upon  the 
public  passageway.  No  intimidation  or  coer- 
cion of  any  kind  was  attempted.  All  were 
at  liberty  to  go  in,  if  they  saw  fit  In  fact 
the  evidence  shows  that  persons  were  going 
upon  this  passageway  at  all  times,  notwith- 
standing the  presence  of  the  officers  and 
their  inquiries.  If  any  did  not  enter,  be- 
cause they  were  accosted.  It  was  a  matter 
of  their  own  volition.  No  one  was  prevent- 
ed from  entering  the  restaurant  or  cigar 
store  of  plaintiff.  His  name  or  place  was 
not  mentioned.  If  the  presence  of  the  offi- 
cers near  the  common  entrance  of  these 
houses  of  Ill-fame  and  the  restaurant  ofi 
plaintiff,  and  their  Inquiries  of  persons,  de- 
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terred  some  of  plaintiff's  customary  patrons 
from  patronizing  Ills  business,  it  was  but  an 
Incident  following  the  unfoj-tunate  location 
of  his  business  upon  the  public  passageway. 
If  be  could  complain'  because  the  oflScers 
were  in  front  of  the  Dupont  street  entrance, 
he  could  equally  complain  that  they  were 
within  the  passageway  on  the  other  side  of 
his  restaurant  entrance  and  near  the  main 
court,  or  at  the  direct  point  of  entrance  into 
the  main  court,  or  within  the  main  court 
itself.  The  observation  by  his  patrons  of  of- 
llcers  constantly  at  any  of  these  points  would 
probably  affect  some  of  Ms  patrons,  unduly 
sensitive  to  the  presence  of  officers,  or  justly 
apprehensive  of  arrests  to  be  made  within 
the  court,  and  unwilling  to  be  disturbed  or 
annoyed  by  the  excitement  which  might  fol- 
low. If  his  loss  of  patronage  followed  un- 
der these  circumstances,  it  could  hardly  be 
insisted  by  him  that  the  officers  must  be  pre- 
vented from  remaining  at  these  points. 

But  we  are  satisfied  that  he  could  not  com- 
plain if  there  were  officers  at  any  point  up- 
on or  near  this  public  thoroughfare.  If  his 
business  were  not  located  there,  no  one, else 
could  complain.  Certainly  not  the  lessors  or 
Inmates  or  habitues  of  the  premises,  who 
then  alone  would  be  interested  in  maintain- 
ing this  public  passageway  to  the  houses  of 
ill-fame  free  from  the  presence  of  the  offi- 
cers. As  evil  resorts  devoted  exclusively. to 
the  persistent  violation  of  the  law,  they  could 
claim  no  immunity  from  Interference  by  the 
police,  whose  duty  It  is  to  take  all  proper 
means  to  suppress  them.  And  the  presence 
of  plaintiff's  business  upon  such  public  thor- 
oughfare, particularly  under  the  circumstan- 
ces of  this  case,  cannot  be  permitted  to  in- 
terfere with  what  must  be  conceded  to  be 
the  right  of  the  officers  to  act  as  they  did, 
but  for  Its  presence.  If  a  man  sees  fit  to  es- 
tablish a  business  which  would  be  otherwise 
legal  within  a  general  Inclosure  devoted  to 
crime,  and  which  relies  in  a  large  measwe 
for  Its  support  from  the  maintenance  upon 
such  premises  of  houses  of  crime,  be  must 
suffer  the  consequences  of  his  temerity.  Par- 
ticularly is  this  true  when  the  main  busi- 
ness conducted  within  these  general  premises 
is  an  unlawful  business,  and  the  business 
claimed  to  be  unlawfully  conducted  is  but  of 
small  character,  and  appears  to  be  incident 
to  the  main  or  illegal  business  and  depend- 
ent upon  it  for  Its  support.  And  If  one  suf- 
fers the  premises  in  his  control  to  be  used 
as  a  general  passageway  from  a  main  thor- 
oughfare to  houses  of  p|x>stltution  within  the 
general  Inclosure  In  which  bis  business  Is  es- 
tablished, or  locates  his  business  upon  a  pas- 
sageway which  is  In  general  use  as  a  means 
of  entrance  to  his  business,  or  to  bouses  of 
prostitution  situated  within  a  common  in- 
closure, he  Is,  in  the  first  instance,  morally, 
if  not  legally,  responsible  as  an  encourager 
and  promoter  of  crime,  and  in  either  event 
the  location  of  his  business  upon  such  pas- 
sageway does  not  entitle  him  to  have  a  court 


hamper  of  restrain  by  injunction  the  action 
of  the  police  authorities,  peaceably  taken,  in 
their  endeavor  to  suppress  houses  of  ill-fame 
within  such  Inclosure,  and  to  which  this  pas- 
sageway is  the  sole  public  entrance. 

This  Is  the  situation  and  surroundings  of 
the  business  of  the  plaintiff.  He  has  volun- 
tarily located  his  business  upon  a  common 
public  passageway,  the  sole  means  of  travel 
to  and  from  these  bouses  of  prostitution; 
the  whole  premises  constituting  one  inclo- 
sure, the  front  entrance  thereto  consisting  of 
the  swinging  doors.  It  was  not  necessary 
to  have  had  the  entrance  to  his  business  up- 
on this  passageway,  except  to  bring  the  busi- 
ness exclusively  within  the  general  inclo- 
sure. He  could  have  bad  an  entrance  upon 
Dupont  street,  and  one  certainly  more  ac- 
cessible to  the  public,  to  whose  patronage 
be  claims  he  principally  catered,  than  as  now 
situated,  and  which  entrance  would  have  re- 
lieved him  from  the  injury  to  his  business 
from  the  conduct  of  the  officers,  of  which 
be  complains,  and  would  have  left  the  pas- 
sageway entirely  devoted  to  commuuicatiou 
from  Dupont  street  to  the  houses  of  prosti- 
tution, against  whose  existence  the  efforts  of 
the  police  were  solely  directed,  and  of  which 
efforts,  then,  no  one  could  complain.  The 
door,  however,  on  Dupont  "street,  formerly 
used  as  an  entrance  to  this  part  of  the  court 
where  the  restaurant  is  situated,  had  been 
closed  up.  Of  course.  It  was  matter  of  choice 
with  plaintiff  whether  he  should  have  the 
entrance  to  his  restaurant  in  one  place  rather 
than  the  other;  but,  having  fixed  it  on  the 
public  passageway,  he  made  this  selection 
subject  to  the  right  of  the  officers  to  make 
the  same  use  of  It  as  the  public.  The  pas- 
sageway was,  notwithstanding  his  choice,  a 
public  one.  It  remained .  the  common  en- 
trance to  houses  of  prostitution,  whose  exist- 
ence the  police  had  a  right  to  suppress,  which 
they  were  taking  lawful  means  to  do;  and 
the  fact  that  plaintiff's  business  was  located 
upon  the  common  entrance  to  these  houses 
did  not  affect  the  right  of  the  officers  to 
pursue,  upon  this  public  passageway,  the 
course  complained  of.  The  location  of  his 
business  under  the  circumstances  of  this 
case  could  not  protect  this  public  passage- 
way from  entrance  thereon  by  the  police, 
or  entitle  these  houses  of  prostitution  to  be- 
come inviolate  from  Interference  by  the  po- 
lice officers,  which  would  be  the  effect  of  the 
injunction  granted  by  the  lower  court,  if  It 
were  authorized.  For  the  reasons  given,  we 
think  it  was  not. 

We  have  discussed  this  matter  solely  with 
relation  to  the  issues  made  by  the  answer 
(and  upon  which  the  court  failed  to  find)  con- 
cerning the  existence  of  these  houses  of 
prostitution,  their  situation,  and  the  char- 
acter of  the  passageway  leading  from  Dupont 
street  to  them,  and  the  legal  effect  which 
would  have  to  be  given  to  findings  thereon 
in  favor  of  appellants,  had  they  been  made 
In  their  favor,  as  the  uncontradicted  evi- 
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dence  In  tbe  case  wai^aDted  they  should 
have  been.  And  we  have  confined  our  con- 
sideration of  the  law  solely  to  the  rights  of 
police  officers,  as  exercised  upon  a  common 
thoroughfare  or  In  public  places,  In  an  en- 
deavor to  suppress  the  existence  of  houses 
of  prostitution.  This  is  all  that  is  material- 
ly Involved  in  this  appeal.  There  are  other 
points  made,  but  from  the  views  we  have 
expressed  they  have  now  become  either  un- 
important, or  are  disposed  of  by  the  conclu- 
sions we  have  reached. 
The  Judgment  and  order  are  reversed. 

ANGELIiOTTI,  J.  I  concur  In  the  Judg- 
ment, for  the  reason  that  the  injunction 
should  have  been  denied  upon  the  first 
ground  suggested  in  the  opinion,  viz.,  that 
there  can  be  no  doubt  under  the  evidence 
that  the  sole  object  of  the  application  for 
an  injunction  In  this  proceeding  was  the  pro- 
tection of  the  houses  of  prostitution  main- 
tained in  violation  of  the  laws  of  the  state, 
and  that  plaintiff's  claim  that  his  cigar  and 
restaurant  business,  established  and  main- 
tained by  him  within  the  gates  of  a  place 
otherwise  devoted  wholly  to  the  open  and 
notorious  carrying  on  of-  an  unlawful  occu- 
pation. Is  being  injured  by  the  acts  of  the 
police.  Is  a  mere  pretense  in  furtherance  of 
the  object  of  protecting  such  unlawful  occu- 
pation against  the  officers  of  the  law — a  pre- 
tense with  no  other  foundation  in  fact  than 
that  his  business  will  be  injured  by  the  sup- 
pression of  tbe  places  maintained  in  viola- 
tion of  law.  Under  such  circumstances,  he 
can  have  no  standing  in  a  court  of  equity. 
It  would  not  be  claimed  tha,t  the  keepers  or 
Inmates  of  these  houses  of  prostitution  could 
obtain  an  injunction  restraining  the  doing 
of  acts  designed  to  impede  them  in  accom- 
plishing violations  of  the  penal  laws  of  this 
state.  It  needs  no  citation  of  authorities 
to  substantiate  the  elementary  proposition 
that  equity  will  not  stretch  forth  a  helping 
band  for  the  purpose  of  aiding  one  in  com- 
mitting a  crime.  The  plaintiff  here  stands 
in  no  better  position  than  would  the  keepers 
and  Inmates  of  these  houses.  He  is  simply 
their  representative.  While  avowedly  seek- 
ing to  protect  himself  in  the  carrying  on  of 
a  lawful  business,  he  is  In  reality  simply 
asking  a  court  of  equity  to  prevent  the  sup- 
pression of  places  maintained  in  violation 
of  law.  That  his  business  will  be  Injured  by 
the  suppression  of  these  places  is,  of  course, 
no  ground  of  complaint  of  which  a  court  of 
equity  will  take  cognizance.  It  would  hard- 
ly be  claimed  that  one  is  entitled  to  have 
criminal  conduct  continued  in  order  that  he 
may  profit  thereby. 

I  concur:    HEXSHAW,  J. 

BEATTY,  C.  J.  I  concur  In  the  Judgment 
upon  the  grounds  stated"  in  the  opinion  of 
Justice  LOmUAN,  and  also  upon  the  ground 


stated  in  the  opinion  of  Justice  AKGEL- 
liOTTI. 

We  concur:    SHAW,  J.;   VAN  DYKE,  J. 

McPARLAND,  J.  I  concur  in  the  Judg- 
ment of  reversal,  but  not  in  all  that  Is  said 
in  the  leading  opinion.  I  particularly  think 
that  the  opinion  sanctions  too  much  power 
in  policemen  to  stop  people  indiscriminately 
on  a  public  street  and  demand  their  names; 
and  I  also  think  that  other  expressions  in  the 
opinion  upon  other  questions  arising  in  the 
case  are,  perhaps,  not  sufficiently  guarded. 
I  concur  in  the  Judgment  on  the  ground  stat- 
ed in  the  opinion  of  Mr.  Justice  ANGBL- 
LOTTI,  which  is,  In  substance,  that  under  the 
peculiar  facts  clearly  shown  in  this  case  re- 
spondent stands  upon  the  same  footing  as 
the  occupants  of  the  places  of  prostitution, 
which  are  substantially  a  part  of  the  same 
premises  and  within  the  same  inclosure.  It 
will  not  be  contended  that  the  persons  there 
carrying  on  prostitution  could  successfully 
invoke  the  aid  of  a  court  of  equity  for  the 
remedy  here  asked  by  respondent;  and, 
under  the  facts  here  appearing,  respondent 
has  no  greater  right  than  the  prostitutes  to 
invoke  that  remedy.  This  case  is  very  dif- 
ferent from  that  of  a  person  carrying  on  a 
legitimate  business  in  the  immediate  vicinity 
of  a  house  of  prostitution,  but  occupying 
premises  entirely  difCerent  and  separate  from 
the  former  place. 


a  Cal.  App.  146) 
In  re  CASNER'S  ESTATE. 
(Court  of  Appeal,  Second  District,  California. 
June  7,  190.5.) 

1.  ExECUTOBS— Accounting— Right  of  Ben- 

EFICIABIES  TO  OBJECT.   ' 

Where  a  will  provided  that  testator's  wid- 
ow should  receive  the  interest  in  certain  money, 
other  beneficiaries  could  not  object  to  the  ex- 
ecutor's account  on  tbe  ground  that  It  showed 
that  tbe  widow  had  received  less  interest  than 
sbe  was  entitled  to. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  I>ig.  Executors  and  Adounlstrators,  | 
2158.] 

2.  Same— CoMPOUNn  Interest. 

There  is  no  ground  for  charging  an  ex- 
ecutor with  compound  interest,  in  the  absence 
of  any  showing  that  he  received  compound  in- 
terest on  any  of  the  moneys  of  the  estate,  or 
was  guilty  of  some  misappropriation  of  the 
funds  or  property  of  tbe  estate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Admmistrators,  I 
432.] 

3.  Same. 

Beneficiaries  under  a  will  have  no  stand- 
ing to  object  to  tbe  executor's  account  on  tbe 
ground  that  tbe,v  received  some  part  of  tbe 
estate  which  should  have  gone  to  another  bene- 
ficiary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Cent  Dig.  Executors  and  Administrators,  % 
2158.] 

4.  CONTBACTS— CONSIDEBATION. 

Wliere  a  mother  deeded  land  to  her  daugh- 
ter and  son-in-law  in  consideration  of  an  agree- 
ment to  support  her  for  P|%#bf'^<i*W5>;^lt 
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signnKnt  of  b'er  right  to  receive  certain  interesl 
under  the  will  of  the  deceased  husband  and 
father  in  consideration  of  support  tor  life  was 
without  consideration. 

Appeal  from  Superior  Court,  San  Diego 
County;  B.  S.  Torrance,  Judge. 

Judicial  settlement  of  the  accounts  of  the 
executor  of  the  will  of  Martin  Casner,  de- 
ceased. From  an  order  settling  the  account 
and  directing  distribution,  certain  benefici- 
aries under  the  will  appeal.    Afldrmed. 

Rehearing  denied  by  Court  of  Appeal  July 
7,  1905.- 

,  W.  R.  Andrews,  Cassius  Carter,  and  Carter 
&  O'Farreil,  for  appellants.  Hendrick, 
Wright  &  Scboonover,  for  respondent. 

GRAY,  P.  J.  This  is  an  appeal  from  orders 
and  judgments  of  the  superior  court  settling 
the  executor's  account  and  directing  distri- 
bution In  the  above-entitled  estate.  It  Is  ob- 
jected, first,  that  the  account  does  not  show 
whence  or  bow  certain  items  with  which  the 
executor  charges  himself  were  obtained.  As 
we  understand  it,  about  the  only  material 
objection  to  an  Item  charged  against  the  ex- 
ecutor in  his  account  that  can  be  made  by  a 
person  interested  in  the  estate  is  that  the 
Item  is  not  large  enough.  No  objection  of 
this  character  seems  to  be  urged,  and  the 
other  objection — as  to  uncertainty  regarding 
the  source  of  these  items — ia  met  by  the 
evidence  talcen  upon  the  hearing  of  the  ac- 
count and  the  findings  of  the  court.  The  evi- 
dence and  findings,  taken  together,  satisfac- 
torily explain  the  source  of  all  those  items 
with  which  the  executor  charges  himself. 

The  amounts  paid  to  Jane  Casner,  or  ap- 
propriated by  her,  as  stated  in  the  account, 
were  properly  accounted  for,  and  no  vouchers 
for  the  sums  received  by  her  were  necessary. 
Jane  Casner  was  the  surviving  wife  of  the 
deceased,  and  was  coexecutrlx  with  her  son 
of  decedent's  will.  She  was  also  a  beneficiary 
under  the  will,  and  by  the  terms  thereof  she 
was  entitled  to  all  the  mtmey  appropriated 
by  her.  The  will  provided  that  the , money 
of  decedent  loaned  out  was  to  be  kept  loaned 
out,  and  the  surviving  wife  was  to  receive 
the  interest  as  fast  as  it  accrued.  Under  this 
provision  of  the  will  the  executor  was  fully 
warranted  in  paying  this  interest  to  his 
mother  as  fast  as  It  accrued,  because  it  be- 
longed to  her  from  the  beginning,  and  the 
contestants,  who  are  other  beneficiaries  under 
the  will,  had  no  Interest  in  it  whatever.  It 
is  not  contended  that  Jane  Casner  received 
anything  out  of  the  estate  except  this  inter- 
est. Nor  is  it  a  material  objection  to  the 
account  that  It  shows  that  Jane  Casner  re- 
ceived less  of  this  interest  than  she  was  en- 
titled to.  That,  again,  is  no  afCalr  of  the 
other  beneficiaries,  and  does  not  tend  to 
show  that  the  executor  has  failed  to  account 
for  anything  in  wlilcb.  the  contestants  here 
have  any  interest. 


The  fee  of  $100  allowed  attorneys  for  prep- 
aration of  account  and  for  services  In  con- 
nection with  the  distribution  of  the  estate 
was  reasonable  and  proper,  and  appellants 
have  no  just  cause  for  complaint  thereat. 

We  can  see  no  Just  ground  for  charging 
the  executor  with  compound  interest,  in  the 
absence  of  any  showing  that  be  received  com- 
pound Interest  on  any  of  the  moneys  of  the 
estate,  or  was  guilty  of  some  misappropria- 
tion of  the  funds  or  other  property  of  the  es- 
tate. Besides,  as  we  have  already  seen,  all 
the  Interest,  compound  or  simple,  belonged  to 
Jane  Casner,  and  her  legal  representatives 
are  tlie  only  persons  that  can  be  heard  to 
complain  as  to  the  disposition  of  such  inter- 
est. The  appellants  here  have  no  commis- 
sion to  represent  the  deceased,  Jane  Casna, 
and  the  decree  of  the  court  below  will  not  be 
disturbed  imless  the  appellants  show  that 
their  Interests  in  the  estate  have  suffered  in 
some  way  by  reason  of  the  findings  or  decree 
of  the  court  Neither  Jane  Casner  nor  ba 
legal  represoitatives  are  before  the  court  on 
this  appeal.  Neither  can  the  appellants  here 
be  heard  to  complain  because  they  received 
some  part  of  the  estate  that  should  have 
gone  to  Jane  Casner  or  her  legal  representa- 
tives. 

There  was  evidence  tending  to  show  that 
the  assignment  of  her  "claim  to  interest  mon- 
ey" from  Jane  Casner  to  appellants  was  pro- 
cured by  imdue  infiuence  and  without  con- 
sideration. It  was  for  the  trial  judge  to 
determine  the  weight  and  value  of  this  evi- 
dence ;  and  we  see  no  good  reason  for  Inter- 
fering with  his  conclusions  in  the  premises, 
and  can  see  no  error  In  his  rejecting  the  of- 
fered assignment  as  evidence.  The  considera- 
tion recited  for  this  assignment  of  right  to 
"Interest  money"  in  the  estate  of  her  de- 
ceased husband  by  Jane  Casner  was  that  she 
should  be  supported  thereafter  by  the  as- 
signees. Those  same  assignees  bad,  some 
years  before  this,  accepted  a  deed,  and  gone 
Into  possession  of  certain  land  from  Jane 
Casner.  One  of  the  conditions  of  this  deed, 
and  part  pf  the  consideration  therefor,  was 
that  Jane  Casner  should  live  in  the  family 
of  said  assignees  (who  were  her  daughter 
and  son-in-law),  and  should  be  supported  out 
of  said  land  during  her  "natural  life."  Sup- 
port which  they  were  already  boimd  to  give 
her  could  hardly  form  a  consideration  for  the 
further  assignment  of  property  by  Jane  Cas- 
ner to  the  appellants. 

Many  other  reasons  are  urged  or  hinted  at 
In  appellants'  brief  for  the  reversal  of  the 
orders  and  Judgments  of  the  court  We  have 
carefully  examined  them  all,  and  deem  them 
not  of  sufficient  Importance  to  require  spx.-oiai 
discussion. 

The  orders  and  Judgments  appealed  from 
are  affirmed. 

We  concur:  SMITH,  J.;  ALLEN,  J. 
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(1  Cal.  App.  136) 

GREENE  y.  MURDOCK. 

(Court  of  Appeal,  Third  District,  Califoraia. 
June  6,  1905.) 

1.  Slandeb  — WoBDS  Slandeeous  Peb  Se— 
.Cbiminal  Cuaboe. 

Under  Pen.  Code,  §  618,  declaring  every 
person  who  "willfully"  opens  or  reads  any  seal- 
ed letter,  not  addressed  to  himself,  without  be- 
ing authorized  so  to  do,  guilty  of  a  misdemean- 
or, a  statement  falsely  charging  plaintiff  with 
haring  opened  and  read  a  letter  addressed  to 
defendant,  without  charging  the  same  to  have 
been  willfully  done,  does  not  charge  plaintiff 
with  a  crime,  and  is  not  slanderous  per  se. 

[E^.  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Libel  and  Slander,  §  39.] 

2.  Appsal— Harmless  Erbob— Ebbob  in  In- 
stbuctions. 

Erroneous  instructions  were  not  prejudi- 
cial to  plaintiff  where,  under  the  pleadings  and 
evidence,  he  was  not  entitled  to  a  verdict,  but 
should  have  been  nonsuited. 

Appeal  from  Superior  Court,  Lake  County ; 
R.  W.  Crump,  Judge. 

Action  by  W.  W.  Greene  against  G.  Q. 
Murdock.  From  an  order  denying  a  motion 
for  a  new  trial  after  verdict  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

T.  J.  Sheridan  and  Thomas  B.  Bond,  for 
appellant.  Crawford  &  Crawford  and  M.  S. 
SaKe.  for  respondent. 

BUCKLES,  J.  This  was  an  action  for 
slander.  The  case  was  tried  with  a  jnry. 
At  the  trial  the  plaintiff  called  and  examined 
the  defendant  as  to  his  property  and  rested. 
Defendant  moved  a  nonsuit,  which  was  de- 
nied. The  defendant  then  produced  witnesses 
who  gave  testimony  tending  to  prove  the  de- 
fense of  justification  pleaded  In  his  answer, 
and  testimony  also  In  mitigation  of  damages, 
and  to  disprove  malice  on  the  part  of  defend- 
ant In  uttering  the  words  complained  of,  and 
rested.  Plaintiff,  in  rebuttal,  then  produced 
witnesses  who  gave  testimony  tending  to 
disprove  the  defense  of  justification  pleaded 
in  the  answer.  The  case  was  then  submitted 
to  the  jury,  and  the  Jury  found  a  verdict  for 
the  defendant,  and  the  court  rendered  judg- 
ment for  the  defendant  for  his  costs,  to  wit, 
$268.81.  A  motion  was  made  for  a  new  trial, 
which  motion  was  denied. 

Appeal  is  taken  from  the  judgment  and 
the  order  denying  a  new  trial.  Briefly,  the 
complaint  charges  that  defendant  accused 
plaintiff  of  opening  a  sealed  letter  from  Rich- 
ard Bayne,  his  attorney,  to  his  damage  in 
the  sum  of  $5,000.  The  charge  Is  as  follows, 
to  wit:  "The  plaintiff  Is  informed  and  be- 
lieves that  on  or  about  the  15th  day  of  De- 
cember, A.  D.  1900,  at  the  residence  of  the 
defendant  aforesaid.  In  the  county  of  Lake, 
the  defendant,  in  a  certain  discourse  which 
he  then  and  there  bad,  addressing  the  said 
Frank  Greene,  and  in  the  presence  and  hear- 
ing of  the  said  Frank  A.  Greene  and  the  said 
Andrew  Jones  and  the  said  Zeno  Jones,  false- 
ly, slanderously,  and  maliciously  spoke,  pub- 
lished, and  uttered  of  and  concerning  the 
81  P.— 63 


plaintiff  the  false,  slanderous,  and  malicious 
words  following:  'Your  father  (nieanlhg  the 
plaintiff)  damaged  me  hundreds  of  dollars. 
Xoiur  father  (meaning  plaintiff)  opened  a  let- 
ter of  mine  of  great  Importance  to  me  from 
my  attorney,  Mr.  Bayne,  of  San  Francisco 
(meaning  the  said  Richard  Bayne,  Esq.);'  and 
the  defendant  meant  by  such  words,  and  de- 
sired and  intended  to  be  understood  to  mean 
Ijy  them,  and  was  In  fact  by  the  said  Frank 
A.  Greene  and  Andrew  Jones  and  Zeno  Jones 
understood  to  mean  by  them,  that  this  plain- 
tiff willfully  and  unlawfully  opened  and  read 
a  sealed  letter  not  addressed  to  himself,  with- 
out being  authorized  so  to  do  either  by  the 
writer  of  such  a  letter  or  by  the  person  to 
whom  it  was  addressed,  and  be  did  so  with 
the  design  to  pry  Into  the  business  and  se-, 
crets  of  defendant,  and  did  secrete,  embezzle, 
and  destroy  the  said  letter."  The  answer  ad- 
mits the  defendant  uttered  the  words  com- 
plained of,  "but  denies  that  said  words,  or 
any  of  them,  were  false,  slanderous,  or  ma- 
licious, or  that  they,  or  any  of  them,  were 
falsely,  slanderously,  or  maliciously  spoken, 
published,  or  uttered,  but  avers  upon  his 
information  and  belief  that  said  words  were 
and  are  true."  The  answer  also  denied 
all  other  material  allegations  of  the  com- 
plaint. The  appellant  contends  that  the 
words  spoken  were  actionable  per  se,  or  at 
least  made  so  by  the  admissions  In  the  an- 
swer. In  this  state  the  law  does  not 
make  the  mere  opening  and  reading  of  a 
sealed  letter  of  another  a  crime.  See  sec- 
tion 618,  Pen.  Code.  It  must  have  been  will- 
fully done;  and  to  simply  say,  "You  opened 
and  read  a  letter  addressed  to  me,"  Is  not 
charging  or  Imputing  to  such  person  a  crime. 
To  open  and  read  a  sealed  letter  of  another 
is  a  crime  when  done  without  authority  and 
willfully.  It  Is  not  alleged  that  defendant 
charged  plaintiff  with  willfully  opening  a 
letter,  and  therefore  the  words  spofien,  stand- 
ing alone,  are  not  actionable  as  Imputing  to 
the  plaintiff  a  crime.  Plaintiff  evidently  took 
thi^  view  of  the  question  when  he  drew  his 
complaint,  for  he  alleges  that  the  words  were 
actionable,  and  the  defendant  meant  by  the 
words  spoken  that  he  (plaintiff)  bad  willfully 
and  unlawfully  opened  and  read  a  sealed  let- 
ter addressed  to  himself  without  having  been 
authorized  to  d6  so  by  either  the  writer  or 
by  the  one  addressed,  and  that  he  did  so  with 
the  design  to  pry  into  the  business  and  se- 
crets of  defendant,  and  that  It  was  so  under- 
stood by  the  persons  who  heard  the  words 
spoken.  Nidever  v.  Hall,  67  Cal.  79,  7  Pac. 
136.  The  nonsuit  should  have  been  granted. 
As  has  been  seen,  the  words  spoken  were  not 
actionable  per  se.  Any  other  verdict  than 
the  one  rendered  would  have  been  clearly 
against  law,  being  without  evidence  to  war- 
rant It. 

It  Is  said  In  Green  y.  Ophlr  C.  S.  &  G.  M. 
Co.,  45  Cal.  527  (522):  "And  It  Is  the  set- 
tled rule  of  this  court  not  to  reverse  judg- 
ments for  errors  In  instructions  wbenUtdBV^ 
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apparent  that  the  verdict  would  have  been 
the  same  with  correct  instructions."  If  the 
instructions  given  were  erroneous — and  some 
of  them  were — the  appellant  was  not  injur- 
ed thereby,  because  under  the  pleadings  and 
the  evidence  he  was  not  entitled  to  a  verdict 
"Where  the  court  lays  down  an  erroneous 
principle  of  law,  but  It  appears  that  never- 
tlipless  the  verdict  of  the  Jury  is  necessarily 
correct  upon  the  evidence  before  them,  or 
where,  as  in  this  case,  a  new  trial  should 
have  been  granted  if  the  Jury  had  not  re- 
turned the  special  verdict,  the  error  is  harm- 
less." Hughes  V.  Wheeler,  76  Cal.  233,  18 
Pac.  38C ;  Robinson  v.  W.  P.  R.  R.,  48  Ctfl. 
424 ;  In  re  Spencer,  96  Cal.  450,  31  Pac.  453 ; 
In  re  Briswalter,  72  Cal.  109,  13  Pac.  164; 
Edwards  v.  Wagner,  121  Cal.  378,  53  Pac. 
821;  Mitchell  v.  Donobue,  100  Cal.  211,  34 
Pac.  614,  38  Am.  St.  Rep.  279. 

The  judgment  and  the  order  denying  the 
motion  for  a  new  trial  are  affirmed. 

We    concur:      CHIPMAN,    P.    J.;     MC- 
LAUGHLIN, J. 


(33  Mont.  94) 
CAPITAL  LUMBER  CO.  v.  EARTH  et  al. 
(Supreme  C!onrt  of  Montana.     July  29,  1905.) 

1.  New  Tbiai/— Joint  Motion— Assignments 
OP  Ebbob. 

In  an  action  against  joint  defendants  for 
goods  sold  and  delivered,  where  the  issue  of 
fact  was  whether  the  person  who  purchased 
the  goods  was  authorized  to  do  so  as  agent  for 
defendants,  an  assignment  of  error  that  the  evi- 
dence was  insufficient  to  sustain  the  verdict  as 
to  one  defendant  did  not  call  for  a  new  trial 
as  to  both  defendants,  and  a  joint  motion  for  a 
new  trial  so  far  as  based  on  such  assignment 
was  properly  overruled. 

2.  Trial— Genebal    VEEnicTS— Disbeoabd  of 
Findings. 

W^bere  the  court  ignores  special  findings 
and  renders  judgment  upon  the  general  verdict, 
and  its  action  in  so  doing  is  not  claimed  to  be 
erroneous,  contradictious  or  inconsistencies  in 
the  special  findings  are  immaterial. 

3.  EsT0PPEi.r— NECESsmr  op  Pleading. 

Where  a  complaint  counted  on  goods  sold 
and  delivered  to  defendants,  and  the  issue  of 
fact  was  the  agency  of  the  person  who  bought 
the  goods  for  defendants,  and  it  did  not  appear 
that  plaintiff  knew  that  he  would  be  forced  to 
rely  upon  an  estoppel  against  defendants  to 
deny  the  agency  of  the  person  buying  the  goods, 
the  matters  of  estoppel  could  be  given  in  evi- 
dence oh  the  necessity  therefor  becoming  ap- 
parent upon  the  trial,  although  no  estoppel  was 
pleaded. 

4.  Same  —  Admission  Without  Objection- 
Submission  TO  JURT. 

Where  plaintiff  introduces  evidence  of  an 
estoppel  without  objection  from  defendant,  he 
is  entitled  to  have  it  submitted  to  the  jury,  al- 
though he  has  not  pleaded  the  estoppel. 

Appeal  from  District  Court,  Lewis  and 
Olark  County;  J.  M.  Clements,  Judge. 

Action  by  the  Capital  Lumber  Company 
against  Jolin  C.  Barth  and  another.  From 
a  judgment  for  plaintiff  and  from  an  order 
denying  a  new  trial,  defendants  appeal.  Af- 
firmed. 


H.  Sol.  Hepner,  for  appellants.  Word  & 
Word  and  C.  W.  Wiley,  for  respondent. 

BRANTLT,  O.  J.  Appeals  from  a  Judg- 
ment in  favor  of  plaintiff  and  from  an  order 
denying  defendants'  motion  for  a  new  trial. 
The  action  was  brought  to  recover  the  price 
of  goods,  wares,  and  merchandise  alleged  to 
have  l)een  sold  to  defendants  by  plaintiff, 
and  also  by  another,  whose  claim  plaintiff 
holds  as  assignee  for  value.  The  complaint 
is  in  the  ordinary  form  for  goods,  wares, 
and  merchandise  sold  and  delivered.  The 
defendants  answered  separately  putting  in  is- 
sue all  the  material  allegations  of  the  com- 
plaint. Upon  a  trial  to  a  jury  the  court  sub- 
mitted the  case  for  certain  special  findings 
and  a  general  verdict.  The  general  verdict 
was  In  favor  of  plaintiff.  The  special  find- 
ings are  inconsistent  with  each  other  and 
also  the  verdict  The  court  without  objec- 
tion on  the  part  of  defendants,  or  motion 
for  judgment  on  the  findings,  entered  judg- 
ment on  the  general  verdict  The  errors  as- 
signed are  that  the  evidence  is  insufficient  to 
sustain  the  verdict  as  to  defendant  Schweg- 
ler,  that  the  special  findings  are  so  contra- 
dictory and  inconsistent  that  they  do  not 
support  the  judgment  and  that  the  court 
erred  in  refusing  certain  instructions  to  the 
Jury  requested  by  defendants. 

1.  The  motion  for  a  new  trial  was  Joint 
The  contention  is  made  that  there  is  no  evi- 
dence to  support  the  verdict  as  against  de- 
fendant Schwegler,  and,  since  tills  is  so,  a 
new  trial  should  be  granted  both  defend- 
ants. Tills  contention  cannot  be  sustained. 
There  is  a  conflict  in  the  decisions  upon  the 
question  whether,  when  a  joint  motion  is 
made,  the  trial  court  should  grant  a  new 
trial  as  to  the  one  or  more  movants  who  ap- 
pear to  be  entitled  thereto  (Spelling,  New 
Trial  and  Appellate  Practice,  §§  372,  395), 
some  of  the  courts  holding,  as  tlila  author 
points  out  that  a  party  havln^;  a  ground  for 
a  new  trial  loses  the  benefit  of  It  by  proceed- 
ing Jointly  with  another  who  is  not  so  fa- 
vorably situated.  We  know  of  no  authority 
to  the  effect  that  all  the  losing  parties  may 
Insist  upon  a  new  trial  because  one  has 
gi-ound  therefor,  which  does  not  in  any  way 
affect  the  merits  of  the  judgment  as  to  the 
others.  Cases  may  arise  where  the  rights 
of  the  losing  parties  are  so  intimately  con- 
nected that  what  has  prejudiced  one  during 
the  course  of  the  trial  may  also  have  preju- 
diced the  other,  and  the  court  would  feel 
constrained  to  grant  a  new  trial  as  to  all  In 
order  to  remedy  the  wrong  against  the  one 
as  to  whom  otherwise  the  Judgment  should 
I>e  allowed  to  stand.  Such  yf&ee  the  cases 
of  Strand  v.  Griffin  et  al.  (C.  C.)  109  Fed. 
597,  and  Gas  Light  Oo.  v.  Lansden,  172  U.  S. 
534,  19  Sup.  Ct  296,  43  L.  Ed.  543.  In  the 
first  of  these  two  cases  there  was  no  evi- 
dence to  sustain  the  verdict  aa  against  one 
defendant  The  cotirt  granted  a  new  trial 
as  to  all,  for  the  reason  that  it  could  not 
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say  that  evidence  admitted  as  to  transactions 
between  the  plaintiff  and  the  one  defendant 
did  not  enhance  the  amount  of  the  verdict 
as  to  the  others.  A  like  situation  was  pre- 
sented In  Gas  Light  Co.  t.  Lansden. 

This  action  is  for  debt  The  controversy 
In  the  evidence  was  as  to  whether  one 
Greene,  who  purchased  the  goods,  wares, 
and  merchandise,  was  authorized  to  do  so 
upon  the  credit  of  defendants  as  their  agent 
The  Jury  found  that  he  was.  The  evidence 
might  be  wholly  Insufficient. to  charge  one  of 
the  defendants  and  not  the  other.  But  the 
evidence  as  to  the  one  could  not  in  any  way. 
affect  the  rights  of  the  other,  and  the  rule  of 
the  cases  cited  does  not  apply.  Under  these 
circumstances,  since  the  assignment  goes  to 
the  insufficiency  of  the  evidence  as  to  the 
defendant  Scbwegler  alone,  and  a  new  trial 
is  demanded  as  to  both,  and  not  as  to 
Scbwegler  only,  the  district  court  pr<q»erly 
denied  It  so  far  as  the  motion  was  based  on 
it 

2.  It  is  said  that,  since  the  special  find- 
ings are  contradictory  and  Inconsistent,  they 
therefore  do  not  sustain  the  Judgment  The 
court  ignor^  the  findings,  and  rendered 
Judgment  upon  the  general  verdict  No  com- 
plaint is  made  that  this  is  error.  Such  be- 
ing the  case,  we  do  not  think  the  contradic- 
tions or  Inconsistencies  in  the  findings  af- 
fect the  validity  of  the  Judgment.  If  any  er- 
ror was  committed.  It  was  in  the  action  of 
the  court  in  entering  Judgment  upon  the  ver- 
dict Instead  of  upon  thfe  findings,  which,  tak- 
en as  a  whole,  are  Inconsistent  with  the  ver- 
dict, and  entitled  defendants  to  Judgment 
had  they  moved  the  court  for  it  As  they 
did  not  do  so,  and  as  they  do  not  complain 
of  the  court's  action  In  the  premises,  they 
do  not  stand  in  any  attitude  to  complain  of 
the  inconsistencies  In  the  findings. 

3.  It  appears  that  one  Greene  secured 
from  the  defendant  Earth  a  lease  of  prop- 
erty in  the  city  of  Helena  known  as  the 
"Hotel  Helena"  for  a  term  of  two  years  be- 
ginning on  May  1,  1902,  at  a  monthly  rental 
of  1500.  This  lease  was  assigned  by  Barth 
to  the  defendant  Scbwegler.  The  goods  were 
purchased  by  Greene  for  use  In  running  the 
hotel  during  October,  November,  and  Decem- 
ber, 1902.  Soon  after  Greene  took  posses- 
sion of  the  property,  and  In  May,  1902,  there 
was  some  controversy  between  him  and 
Barth  as  to  representations  made  by  Barth 
to  Induce  Greene  to  take  the  lease,  the  lat- 
ter Insisting  that  the  representations  were 
false,  and  that  he  should  be  released  from 
the  contract.  The  theory  of  the  plaintiff  was 
and  Is  that  Barth  released  Greene  from  his 
obligation  under  the  lease,  and  undertook  to 
conduct  the  hotel  for  himself  and  his  co- 
defendant,  retaining  Greene  as  manager; 
and  that  Greene  being  in  fact  their  agent, 
and  held  out  by  them  as  such  at  the  time 
the  purchases  were  made,  the  defendants  are 
liable.  Among  other  instructions  requested 
by  the  defendants  was  the  following,  which 


was.  refused:  "You  are  further  instructed 
that  under  some  circumstances  a  party  may 
beestopped  from  disputing  the  fact  that  an- 
other Is  his  agent,  although  the  relation  of 
principal  and  agent  does  not  In  fact  exist; 
but  in  order  to  Invoke  this  doctrine  of  estop- 
pel'it  is  necessary  that  the  pleadings  should 
allege  the  facts  relied  upon  to  show  the  es- 
toppel, and,  as  no  estoppel  is  pleaded  in  this 
case,  the  plaintiff  is  not  entitled  to  recover 
unless  an  agency  in  lact  existed  as  between 
the  said  K.  0.  Greene  and  the  defendants,  or 
either  of  them."  It  is  said  that,  since  no  es- 
toppel is  alleged  in  the  complaint,  and  the 
evidence  tends  only  to  show  an  agency  by  a 
holding  out  by  the  defendants,  the  refusal 
to  give  this  instruction  was  prejudicial  er- 
ror. The  evidence  was  Introduced  without 
objection,  and,  conceding  Hiat  it  tends  only 
to  show  a  holding  out,  the  instruction  was 
properly  refused.  It  is  the  general  rule  that 
matter  of  estoppel,  to  be  effective,  must  be 
alleged.  Where,  however,  there  has  been  no 
opportunity  to  allege  it,  it  may  be  given  In 
evidence  with  the  same  conclusive  effect  as 
if  alleged.  In  Isaacs  v.  Clark,  12  Vt  692, 
36  Am.  Dec.  372,  it  is  said:  "It  is  no  doubt 
true  that  where  the  party  has  an  oppor^ 
tunlty  to  plead  the  estoppel  he  is  bound  to  do 
it,  and  if  he  omits  it  the  Jury  will  not  be 
bound  by  the  estoppel,  but  may  find  accord- 
ing to  the  fact  If,  however,  there  has  been 
no  opportunity  to  plead  the  matter  as  an  es- 
toppel. It  may.  In  general,  be  given  in  evi- 
dence, and  It  will  have  the  same  conclusive 
effect  as  in  cases  where  it  is  pleaded.  This 
is  according  to  the  current  of  the  authori- 
ties, though  they  may  not  have  been  entire- 
ly uniform" — citing  cases.  It  does  not  ap- 
pear from  the  record  that  the  plaintiff  knew 
that  he  would  be  compelled  to  rely  upon  the 
matter  of  estoppel  In  order  to  recover  as 
against  the  defendants.  The  complaint  al- 
leges that  the  goods  were  sold  and  delivered 
to  the  defendants.  This  form  of  allegation 
is  apift*prlate  to  charge  defendants  who 
have  rendered  themselves  liable  under  an 
agent  duly  authorized  or  empowered  to 
charge  them.  Since  it  does  not  appear  that 
the  plaintiff  knew  that  he  would  have  to  re- 
ly upon  the  estoppel,  the  matter  was  prop- 
erly proved,  although  not  alleged.  Again, 
the  evidence  having  been  admitted  without 
objection,  plaintiff  was  entitled  to  have  It 
submitted  to  the  Jury  as  if  warranted  by 
the  pleadings.  Fabian  v^  Collins,  3  Mont 
215;  Alderson  v.  Marshall,  7  Mont.  288,  16 
Pac.  576;  Hanson  v.  Buckner's  Ex'i-s.  etc.,  4 
Dana,  251,  29  Am.  Dec.  ^1.  Like  complaint 
is  made  that  the  court  erred  in  refusing  to 
submit  two  other  Instructions.  We  think, 
however,  that  the  Instructions  given  fairly 
covered  the  Issues  involved,  and  that  the 
defendants  have  no.  grounds  for  complaint. 
The  Judgment  and  order  are  affirmed. 
Affirmed. 

MILBURN  and  HOLLOW  AY,  JJ.,  conciS.lC 


996 


81  PACIFIO  BliPOBTBB. 


Gdabo 


(U  Idaho,  m) 

FROST  •*  aL  T.  ALTURAS  WATER  CO. 

et  aL 

(Sapreme  Court  of  Idaho,  July  15,  1905.    On 

Rehearing,  Aug.  9,  1905.) 

1.  Appeal— Motion  to  Dismiss— InDEnnm- 

NESS   AND    UNCBBTAINTY. 

Where  the  respondent  .movea  to  dismiss  an 
appeal  upon  the  grounds  that  the  notice  of  ap- 
peal has  not  been  served  upop  all  the  adverse 
parties,  and  the  motion  does  not  enumerate  or 
point  out  the  parties  upon  whom  the  appellant 
failed  to  make  service,  and  the  record  fails  to 
show  whether  any  of  the  defendants  were  ever 
served  by  process  from  the  trial  court,  or 
brought  into  the  case  in  the  trial  court  in  any 
manner,  the  motion  to  dismias  will  be  denied 
by  the  appellate  court 

2.  Wateb  Rights  —  Quietino  Titlb  — Pab- 
TiEs  Plaintiff. 

Settlers  along  a  stream,  who  own  lands 
onder  such  stream  and  have  acquired  the  right 
to  appropriate  and  use  water  from  such  stream 
as  the  common  source  of  supply,  each  owning 
bis  separate  land  and  water  right  in  his  in- 
dividual capacity,  held,  that  such  settlers  and 
appropriators  have  such  a  common  interest  in 
having  the  rights  of  the  respective  appropri- 
ators determined  and  quieted,  and  in  a  decree 
enjoining  interference  therewith,  as  to  entitle 
them  to  join  as  parties  plaintiff  under  the  pro- 
visions of  section  4101,  R#v.  St  18S7. 
(Syllabns  by  the  Court) 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; Lyttleton  Price,  Judge. 

S.  C.  Frost  and  others  sued  the  Alturas 
Water  Company  and  others  to  quiet  title  and 
settle  the  rights  to  the  use  of  the  waters 
of  the  Malade  river.  Certain  of  tbe  de- 
fendants demurred,  and  the  demurrer  was 
sustained,  and  judgment  of  dismissal  was 
thereupon  entered,  from  which  Judgment 
plaintilfs  appeal.    Reversed. 

Hawley,  Puckett  &  Hawley  and  R  A.  Wal- 
ters, for  appellants.  Arthur  Brown,  for  re- 
spondents. 

AILSHIE,  3.  The  respondents  have  made 
a  motion  to  dismiss  the  appeal  in  this  case 
upon  the  ground  that  the  notice  of  appeal  Is 
not  addressed  or  directed  to  all  the  defend- 
ants In  the  case,  and  was  not  served  upon  all 
the  defendants.  The  notice  is  addressed: 
"To  the  clerk  of  the  said,  district  court  and 
to  Arthur  Brown,  attorney  for  said  named 
defendants."  The  contention  here  made  is 
that  Mr.  Brown  did  not  represent  all  the  de- 
fenJants,  and  that  the  notice  was  therefore 
not  directed  to  any  defendants  not  repre- 
sented by  him.  This  was  not  sufficient,  how- 
ever, to  vitiate  the  notice  of  appeal.  Sec- 
tions 4924,  4S0e,  Rev.  St  1887;  2  Bncy.  P.  & 
P.  216.  This  objection,  however,  is  only 
made  by  the  defendants  represented  1>y 
counsel,  and,  If  a  matter  of  any  consequence, 
It  would  seem  that  it  should  only  be  avail- 
able to  the  parties  not  named  and  to  whom 
It  was  not  addressed.  There  are  two  rea- 
sons why  the  objection  made  by  respondents, 
that  all  the  defendants  were  not  served, 
should  be  overruled:  (1)  There  is  nothing 
la  this  record  showing  whether  all  the  de- 


fendants were  served  by  process  and  brought 
Into  the  trial  court  or  not;  nor  is  there  any- 
thing before  us  to  Indicate  that  anybody  was 
ever  served,  except  the  defendants  who  ap- 
pear in  this  court  We  are  therefore  unable 
to  say  that  the  appellants  have  failed  to 
serve  any  defendant  who  was  brought  into 
the  trial  court,  by  service  of  process  or  oth- 
erwise. (2)  The  motion  to  dismiss  the  ap- 
peal does  not  specify  or  Indicate  any  per- 
son or  persons  upon  whom  service  of  notice 
of  appeal  was  not  made.  Counsel  for  re- 
spondents has  cited  us  to  a  number  of  deci- 
sions from  the  California  and  Utah  courts 
on  this  question;  but  this  court  has  so  fre- 
quently passed  upon  the  identical  question 
discussed  In  his  brief  that  it  is  scarcely 
necessary  to  look  beyond  our  own  cases  for 
authority  on  this  point  Titiman  v.  Ala- 
mance Mining  Co.,  74  Pac.  629,  and  cases 
there  cited.  The  motion  to  dismiss  the  ap- 
peal is  denied. 

This  appeal  is  taken  from  a  Judgment  en- 
tered on  demurrer.  About  20  appropriators 
and  users  of  the  waters  of  the  Malade  or 
Big  Wood  river  commenced  their  action 
against  at>out  700  other  appropriators  and 
osers  of  the  waters  of  that  stream,  setting 
up  the  respective  rights  and  priorities  of  the 
plaintiffs,  and  alleging  that  the  defendants 
were  hindering  and  obstructing  the  plaintiffs 
in  the  exercise  of  their  rights  and  several  ap- 
propriations, and  the  wrongful  and  unlaw- 
ful diversion  by  the  defendants  of  the  wa- 
ters of  said  stream,  to  the  damage,  injury, 
and  prejudice  of  the  rights  of  the  plaintiffs, 
and  praying  for  a  decree  quieting  the  title 
of  the  respective  parties  to  the  waters  of 
the  Malade  river  and  its  tributaries,  and  de- 
termining and  decreeing  the  respective  rights 
and  priorities,  and  for  an  Injunction  re- 
straining each  from  interfering  with  the  re- 
spective rights  of  the  others.  Arthur  Brown 
and  four  other  defendants  filed  demurrers 
to  the  complaint  upon  various  grounds,  the 
principal  of  which,  and  the  one  upon  which 
the  demurrer  seems  to  have  been  sustained, 
is  that  there  is  a  misjoinder  of  parties  plain- 
tiff and  defendant  This  demurrer  was  sus- 
tained by  the  court,  and  the  judgment  of 
dismissal  of  the  action  was  thereupon  en- 
tered. No  oral  argument  was  made  by  coun- 
sel for  respondents  in  this  court,  and  the 
brief  on  file  leaves  it  quite  uncertain  and 
indefinite  as  to  the  particular  ground  upon 
which  they  rely  for  a  justification  of  the  rul- 
ing of  the  court  in  sustaining  the  demurrer. 
As  far  as  we  are  able  to  gather  from  the 
brief,  however,  it  would  seem  that  the  argu- 
ment, when  reduced  to  its  conclusion, 
amounts  to  the  contention  that  there  has 
been  a  misjoinder  of  parties  plaintiff  and  a 
misjoinder  of  parties  defendant  This  con- 
tention seems  to  be  founded  upon  the  prop- 
osition that  it  appears  from  the  complaint 
that  the  plaintiffs  own  separate  and  distinct 
water  r'ghts,  each  In  his  separate  and  indi- 
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Irrigate  separate  and  distinct  tracts  or  par- 
cels of  land,  each  Iq  bis  own  Individual  right, 
and  that  there  Is  no  common  right.  Interest, 
or  ownership  In  any  particular  or  distinct 
tract  of  land  or  water  right,  and  therefore 
no  common  interest  which  Justifies  a  Joinder 
of  parties  plalntlfF.  The  same  contention  Is 
made  as  to  the  parties  defendant.  It  is  ad- 
inlttcd  in  this  court,  and  so  appears  from  the 
complaint,  that  each  Individual  own%  his 
own  distinct  or  separate  tract  of  land  and 
the  water  right  appurtenant  thereto.  The 
question  therefore  arises:  Have  the  plain- 
tiffs such  common  interest  in  the  subject  of 
the  action  and  In  obtaining  the  relief  de- 
manded as  will  Justify  them  In  Joining  as 
plaintiffs  in  this  action?  The  same  question 
arises  as  to  the  Joinder  of  the  defendants 
herein. 

Sections  4101  and  4102  of  the  Revised 
Statutes  of  18S7  are  as  follows: 

"Sec.  4101.  All  persons  having  an  Interest 
in  the  subject  of  the  action,  and  in  obtaining 
the  belief  demanded,  may  be  Joined  as  plain- 
tiffs, except  when  otherwise  provided  in  this 
Code. 

"Sec.  4102.  Any  person  may  be  made  a  de- 
fendant who  has  or  claims  an  Interest  In  the 
controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determi- 
nation or  settlement  of  the  question  involved 
therein.  And  In  an  action  to  determine  the 
title  or  right  of  possession  to  real  property 
which,  at  the  time  of  the  commencement  of 
the  action,  is  In  the  possession  of  a  tenant, 
the  landlord  may  be  Joined  as  a  party  de- 
fendant." 

It  is  claimed  that  these  provisions  are 
sufficiently  broad  to  cover  a  case  of  Joinder 
such  as  the  one  under  consideration.  It  has 
been  frequently  held  that  the  appropriators 
and  users  of  water  from  the  same  stream, 
where  each  owned  his  separate  land  'and 
right,  could  not  Join  in  an  action  against  oth- 
er appropriators  and  users  of  water  from  the 
same  stream  for  the  recovery  of  damages  for 
an  obstruction  of  their  rights  or  an  unlawful 
diversion  of  the  water,  to  their  damage  or 
prejudice;  and  It  has  been  held  by  the  same 
authorities  that  such  parties  had  sufficient 
common  Interest  that  would  Justify  them  in 
uniting  as  Joint  plaintiffs  In  a  suit  to  en- 
Join  a  continuation  and  repetition  of  such  un- 
lawful acts.  Churchill  v.  Lauer  (Cal.)  24  Pac. 
107;  Ronnow  v.  Delmue  (Nev.)  41  Pac.  1074; 
Foreman  v.  Boyle  (Oal.)  26  Pac.  &4;  Blalsdell 
v.  Stephens,  14  Nev.  17,  33  Am.  Rep.  523; 
Miller  V.  Highland  Ditch  Co.  (Cal.)  25  Pac. 
550;  Bliss  on  Code  Pleading,  §  76;  Kinney 
on  Irrigation,  §  327.  See,  also,  Kennedy  v. 
Scovll,  12  Conn.  317;  May  v.  Parker,  12 
Pick.  (Mass.)  34,  22  Am.  Dec.  393.  The 
principle  upon  which  these  two  distinct 
holdings  is  based  seems  to  us  clear  and  db- 
vlous.  Farnam  on  Waters  and  Water  Rights, 
vol.  3,  8  687b,  says:  "The  relation  of  prior 
and  subsequent  appropriators  of  the  waters 


of  a  stream  Is  that  of  tenants  In  common, 
the  respective  rights  of  whom  a  court  of 
equity  has  the  power  to  ascertain  and  de- 
termine, and  to  fix  the  times  at  which  each 
may  have  the  use  of  the  water."  This  text 
appears  to  find  support  in  Becker  v.  Marble 
Creek  Irrigation  Company  (Utah)  40  Pac. 
802;  Frey  v.  Lowden  (Cal.)  11  Pac.  838. 

An  examination  of  the  decisions  of  this 
court  in  Irrigation  cases  for  the  last  25  years 
discloses  the  fact  that  the  practice  pursued 
by  the  plaintiffs  in  this  case  as  to  joinder 
of  parties  plaintiff  and  defendant  has  been 
uniformly  followed,  and  apparently  recog- 
nized by  the  court,  as  well  as  the  members 
of  the  bar;  and,  while  the  question  here 
raised  has  never  before  been  passed  upon 
by  this  court,  many  cases,  open  to  the  same 
objection  as  here  urged,  have  been  from 
time  to  time  before  the  court.  This  practice 
has  become  general  and  well  recognized  In 
this  state  In  irrigation  cases,  although  never 
before  mooted  In  this  court.  It  is  clear  that 
all  the  appropriators  and  users  of  water 
from  a  common  source  have  in  a  manner 
a  common  Interest  In  having  the  rights  of 
the  respective  appropriators  determined  and 
quieted  by  the  courts,  and  In  a  decree  en- 
joining any  and  all  appropriators  who  are 
Inclined  to  Interfere  with  or  obstruct  the 
rights  of  others  or  divert  water  to  which 
they  are  not  entitled  from  so  doing  by  the 
restraining  and  injunctive  power  of  a  court 
of  equity.  Such  a  Joinder  we  think  author- 
ized by  sections  4101,  4102,  Rev.  St.  1887. 
The  reason  for  such  a  practice  is  peculiarly 
strong  and  urgent  In  irrigation  cases  under 
the  law  as  it  exists  in  this  state. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  overrule  the  demurrer  and  proceed 
In  accordance  with  the  views  herein  express- 
ed.   Costs  awarded  to  appellants. 

STOCKSLAGER,  C.  J.,  and  SULLIVAN,  J., 
concur. 

On  Rehearing. 

STCKIKSLAGER,  C.  J.  The  defendant 
Arthur  Brown  flies  a  petition  for  a  rehear- 
ing, and  Insists  that  "the  ground  of  demur- 
rer Is  not  merely  misjoinder  of  plaintiffs  or 
misjoinder  of  defendants,  but  misjoinder  of 
causes  of  action  as  well."  It  Is  insisted  by 
learned  counsel  that  the  first  plaintiff,  Mr. 
Frost,  resides  below  the  Junction  of  Big  and 
Little  Wood  rlvMr.  The  next  plaintiff,  Mr. 
Walter,  Is  locatea  above  the  Junction  of  the 
two  rivers;  and  still  further  off,  he  says,  is 
Alice  Silva,  who  resides  on  Camas  Prairie, 
on  one  of  the  tributaries  of  Big  Wood  river. 
Then  he  asks  the  questions:  "What  right  of 
action  has  she  against  any  person  who  takes 
water  from  Wood  river  on  another  branch 
away  off?  What  right,  of  action  has  she 
against  those  who  take  water  from  Little 
Wood  river,  nearly  l^.^it^d  b^^LSglc 
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can  she  Join  with  Frost?  Have  tbe^  any- 
thing in  common  whatever  against  these  de- 
fendants? What  may  be  said  as  to  her  Is 
equally  applicable  to  all  the  plaintiffs."  As 
we  read  the  petition  for  rehearing,  the  above 
questions  fairly  present  the  contention  of  the 
petitioner.  Technically  spealcing,  it  may  be 
true  that  Alice  Sllva  and  other  plaintifTs 
may  have  no  particular  Interest  in  the 
amount  of  water  that  is  permitted  to  flow 
down  Big  and  Little  Wood  river  to  their 
Junction,  and  thus  supply  the  demands  of 
the  plaintlfT  Frost;  yet  we  do  not  overlook 
the  fact  that  in  the  settlement  of  cases  of 
this  character  every  user  of  water  on  the 
stream  and  all  of  its  tributaries  in  litiga- 
tion are  Interested  in  the  flnal  award  to 
each  claimant  In  this  case,  Alice  Sllva  has 
a  common  interest  with  every  user  of  water 
on  Camas  creek,  as  It  Is  termed  (the  Malade 
river  in  reality),  as  well  as  every  tributary 
of  either  Big  or  Little  Wood  river  that  fur- 
nishes water  which  may  be  claimed  by  the 
approprlator  farthest  down  the  stream — in 
this  case  Frost  The  contention  of  Mr.  Frost 
Is  that  all  approprlators  above  him,  on  ei- 
ther Big  or  Little  Wood  river  (which  means 
those  streams  with  all  their  tributaries),  are 
taking  water  that  belongs  to  him,  and,  if 
he  so  desired,  he  might  commence  his  ac- 
tion, making  all  the  approprlators  of  the 
waters  of  those  two  streams,  with  their 
tributaries,  defendants;  but  If  other  parties 
desire  to  Join  him  as  plaintiff,  with  a  view 
to  a  flnal  determination  of  all  the  respective 
rights  of  the  claimants  of  all  the  waters  of 
Big  and  Little  Wood  river,  with  their  tribu- 
taries, even  though  they  may  be  above  the 
Junction  of  the  two  streams,  we  can  see  no 
objection  to  such  Joinder  of  action,  and  this 
is  on  the  theory  that  every  claimant  of  the 
water  of  either  stream.  It  matters  not  wheth- 
er it  be  at  the  upper  or  lower  end  of  either, 
or  after  the  Junction  of  the  two,  is  interest- 
ed in  a  flnal  adjudication  of  all  the  claimants 
of  all  the  Waters  that  flow  to  the  claimants 
at  the  lower  end  of  the  stream  after  Its 
Junction.  In  other  words,  in  my  view  of  the 
question  presented  by  the  demurrer.  It  mat- 
ters but  little  who  are  plaintiffs  and  who 
are  defendants  in  the  settlement  of  cases 
of  this  character;  the  real  issue  being  who 
is  flrst  in  right  to  the  use  of  the  waters 
in  dispute.  The  complaint  naturally  comes 
from  the  lower  approprlator,  and.  when  he 
complains,  each  and  all  of  the  approprlators 
above  are  interested  in  kneeing  who,  if  any 
one,  is  taking  water  that  should  be  permitted 
to  flow  down  the  stream  to  him.  An  appro- 
prlator at  the  upper  end  of  the  stream  may 
know  that  the  Injury  being  done  the  lower 
approprlator  is  the  result  of  water  being 
taken  from  the  stream  between  his  appro- 
priation and  the  complainant,  and  hence 
he  is  interested  in  a  flnal  settlement  of  the 
question  as  to  the  time  and  right  of  each 
user  of  the  water  of  the  stream,  and  thus 
may  properly  Join  the  lower  approprlator 


In  such  flnal  settlement  of  the  question,  and 
relieve  himself  of  the  charge  of  wrongful 
use  of  the  waters  in  dispute. 
The  petition  for  a  rehearing  is  denied. 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


(3>  Waah.  518) 

Mcknight  et  ai.  v.  citt  of  Seattle. 

(Sapreme  Court  of  Washington.    Aug.  7,  19(t5.) 

1.  JuBOKS— Qualification. 

A  juror  need  not  be  a  householder;  Act 
March  19,  1895.  i  2  (Laws  1895,  p.  139,  c  78: 
Ballingers  Ann.  Codes  &  St.  «  4741).  lieing 
amended  by  Act  Feb.  28,  1901  (Laws  1901.  p. 
32,  c.  32) ;  so  that  it  is  enough  that  he  is  either 
a  householder  or  a  freeholder. 

[Ed.  Note. — For  cases  in  point,  see  voL  31, 
CSent  Dig.  Jury,  {  256.] 

2.  Same— Prksdmption  on  Appeax. 

It  will  be  presumed  on  appeal,  in  support 
of  a  judgment,  that  a  juror  bad  the  necessary 
qualincations ;  the  contrary  not  affirmatively 
appearing. 

[BM.  Note. — For  cases  in  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {  3723.] 

3.  Defectivb   Sidewalks   —   Nbolioencb— 
Pleading  and  Proof. 

Under  a  complaint  for  injury  from  a  de- 
fective sidewalk,  alleging  tliat  it  was  in  a  bro- 
ken, decayed,  and  dangerons  condition,  the  gist 
of  the  charge  is  the  defective  condition,  and  it 
is  not  necessary  to  stiow  that  the  t>oard  was 
broken  so  long  l)efore  the  accident  as  to  give 
the  city  notice ;  but  it  is  enough  to  show  that 
the  walk  had  for  a  long  time  been  in  a  de- 
fective condition,  and  that  the  planks  in  it  were 
decayed  and  liable  to  break,  to  the  knowledge 
of  the  city,  and  that  it  made  no  effort  to  put  it 
in  repair. 

4.  Same  —  Constbuction  bt  Pbivate  Peb- 
SONS — Liability  op  City. 

A  city  is  liable  for  injury  from  a  defective 
sidewalk  on  one  of  its  streets,  though  the  walk 
was  put  in  by  private  parties. 

[EA.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  !§  1(502, 
1684.] 

Appeal  from  Superior  C!ourt  King  Ck>anty; 
R.  B.  Albertson,  Judge. 

Action  by  Annie  L.  McKnlght  and  hus- 
band against  the  city  of  Seattle.  Judgment 
for  plaintiffs.    Defendant  appeals.    AfOrmed. 

Wm.  Parmeriee  and  Scott  Calhoun,  for 
appellant  P.  V.  Davis  and  Rossman  &  John- 
son, for  respondents. 

FULLERTON,  J.  The  respondent  Annie 
L.  McKnlght,  while  walking  -upon  a  cross- 
walk on  one  of  the  public  streets  of  the  ap- 
pellant city,  stepped  onto  a  defective  plank 
therein,  which  gave  way,  throwing  her  down 
and  seriously  injuring  her.  This  action  was 
brought  to  recover  damages  for  the  injuries 
so  received.  The  respondents  were  success- 
ful in  the  court  below,  and  from  the  Judg- 
ment entered  in  their  favor  the  dty  appeals. 

It  is  flrst  assigned  that  the  court  erred  In 
refusing  to  sustain  a  challenge  interposed 
by  the  city  to  Juror  Rosenthal.  This  juror, 
while  being  examined  touching  his  qualifica- 
tions, in  response  to  a  question  put  to  him 
by  the  city's  attorney,  stated  that  be  was 
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Qot  a  boooeboldcr  of  tbe  county  of  Kins, 
and  waa  challenged  for  cause  on  that  ground. 
In  support  of  the  contention  that  a  person, 
to  be  quflllfled  to  alt  as  a  Juror,  must  be  a 
bouM>taolder,  counsel  cite  section  2  of  tbe  act 
of  March  19,  1805,  which  provides  for  the 
manner  of  drawing  and  certifying  lists  of 
grand  and  petit  Juries  In  counties  from  tbe 
eighth  to  tbe  twenty-ninth  class  Inclusive. 
Laws  18».^,  p.  139.  c.  78.  But  this  section 
was  carried  forward  by  Mr.  Ballinger  and 
placed  In  his  Code  as  section  4741,  and  aa 
sucb  was  amended  by  the  act  of  February 
28.  1901  a^ws  1901,  p.  82,  a  32),  so  as  to 
make  tbe  phrase,  which  fdrmerly  read  "wbo 
shall  be  householders."  read  "wbo  shall  be 
bouseholders  or  freeholders."  If,  therefore, 
It  be  the  rule  that  this  statute  has  api/llca- 
Hon  to  the  quallflcatlon  of  Jurors  In  counties 
of  tbe  class  of  the  county  of  King,  a  question 
we  do  not  decide,  this  Juror  was  not  dls- 
quallBed  merely  because  he  was  not  a  house- 
bolder,  as  a  freeholder  Is  a  qualified  Juror, 
whether  be  Is  a  householder  or  not  It  is 
true  that  the  record  does  not  show  affirma- 
tively that  tbe  Juror  was  a  freeholder,  but 
this  does  not  affect  tbe  Judgment.  After 
Judgment  it  will  be  presumed  that  a  Juror 
bad  the  necespary  qualifications,  unless  the 
contrary  affirmatively  appears  In  the  record. 
Tbe  respondents  alleged  in  their  complaint 
that  tbe  cross-walk  on  which  the  Injury  oc- 
curred was  in  a  "broken,  decayed,  and  dan- 
gerous condition,"  and  had  been  suffered  to 
remain  so  by  tbe  dty  authorities  after  tbey 
knew,  or  ougbt  to  have  known,,  of  Its  con- 
dition. On  tbe  trial  the  evidence  failed  to 
show  for  what  length  of  time  tbe  break  In 
the  board  had  existed,  and  the  city  requested 
tbe  court  to  charge  the  Jury  to  the  eftect  that. 
If  tbey  found  from  tbe  evidence  that  the 
cause  of  tbe  respondent's  injury  was  the 
broken  board,  then  they  must  find  for  the' 
appellant,  because  there  was  no  evidence 
of  actual  notice  to  the  city  authorities  of  the 
broken  condition  of  tbe  board,  nor  any  evi- 
dence from  which  constructive  notice  on  their 
part  could  be  Inferred.  This  request  was 
refused,  and  error  Is  assigned  thereon;  but 
we  think  no  error  was  committed  in  refusing 
this  request  Tbe  respondents  were  not  re- 
quired to  prove  tbe  case  precisely  as  tbey 
alleged  It  Tbe  gist  of  this  part  of  tbe  case 
was  tbe  defective  condition  of  tbe  walk, 
not  tbe  particular  manner  in  which  It 
was  defective.  If  It  were  true  that  tbe 
board  was  not  broken  at  all  prior  to  tbe  In- 
Jury,  but  broke  under  tbe  respondent's  weight 
as  she  passed  over  It  she  could  recover 
under  tbe  allegations  of  ber  complaint  pro- 
vided, of  course,  she  could  show  that  the 
board  was  so  far  decayed  as  to  be  likely  to 
break  under  tbe  weight  of  a  person,  and  that 
tbe  city  authorities  had  knowledge,  either 
actual  or  constructive,  of  Its  condition.  Here 
there  was  evidence,  sufficient  to  go  to  tbe 
Jury,  to  the  effect  that  this  walk  had  been 
for  a  long  time  In  a  defective  and  dangeroua 


condition,  that  tbe  planka  out  of  whlcb  It 
was  composed  were  decayed  and  liable  to 
break,  and  that  no  effort  was  made  by  the 
city  to.  put  it  In  repair.  If  It  be  true,  there- 
fore, that  tbe  break  la  tbe  board  was  tbe  Im- 
mediate cause  of  the  Injury,  it  Is  equally 
true  that  the  break  was  tbe  result  of  tbe 
general  defective  condition  of  the  walk,  and 
the  city  Is  liable  If  it  bad  knowledge  of  tbe 
defective  condition  which  caused  tbe  board 
to  break,  even  though  It  may  not  have  known 
of  tbe  actual  break  In  time  to  repair  It 

The  second  Instruction  requested  was  giv- 
en substantially  In  tbe  general  charge  of  tbe 
court  perhaps  not  In  language  as  explicit  as 
that  contained  In  tbe  request;  but  we  think 
tbe  Jury  must  have  understood  it  in  tbe  same 
manner  they  would  have  understood  the  re- 
quested Instruction. 

Lastly,  It  is  said  tbat  the  evidence  was  In- 
sufficient to  Justlfjr  tbe  verdict  Tbe  walk 
was  not  built  by  the  dty,  but  by  private 
parties;  and  it  Is  claimed  that  there  was  no' 
sufficient  evidence  to  tbe  effect  that  tbe  city 
bad  accepted  it  as  a  part  of  the  highway. 
But  this  street  was  a  public  street  of  tbe 
appellant  city,  opened  to  the  use  of  tbe  pub- 
lic, and  tbe  city  was  bound  to  keep  It  In  a 
reasonably  safe  condition  for  use  by  tbe 
public.  If  this  sidewalk  rendered  the  street 
unsafe.  It  was  the  duty  of  tbe  city  to  remove 
It  or  repair  it,  and  Ito  duty  In  this  regard  Is 
not  affected  by  tbe  fact  that  It  may  not 
bave  constructed  tbe  walk.  On  tbe  ques- 
tion whether  tbe  dty  had  been  negligent  in 
tbls  respect  there  was  evidence  sufficient 
to  go  to  tbe  Jury,  and  tbls  court  cannot 
without  usurping  Its  authority,  set  aside  their 
findings  tbereon. 

Tbe  Judgment  Is  affirmed. 

MOUNT,  0.  J.,  and  RUDKIN,  CHIOW,  and 
ROOT,  JJ.,  concur.. 


(»  Waeh.  501) 
STEVICK  et  al.  v.  NORTHERN  PAC  RT. 

CO.  et  al. 
(Supreme  Court  of  Washington.    Aug.  7,  1905.) 

1.  Neoliqencb— Action   AoAinsr   Two— Ef- 

TECT   OF    VKBDICT   FOB   ONE. 

In  an  action  against  a  railroad  company 
and  its  servant  for  negligence,  the  complaint 
showing  that  the  negligence  of  the  company  is 
based  solely  on  the  alleged  negligence,  of  tbe 
servant  a  verdict  for  the  servant  finding  tbat 
he  was  not  negligent  necessarily  exonerates,  the 
company. 

2.  INJUBT  TO  Beakemaw— Fltino  SwrTOH— 

CONTBIBUTORT  NEOLIOEMCE. 

Recovery  for  death  of  a  brakeman  while 
making  a  flying  switcb,  caused  by  tbe  switch 
being  turned  Immediately  after  tbe  engine  bad 
passed,  the  car  not  having  been  uncoupled  from 
it,  is  barred  by  his  contributory  negligence,  he 
having,  contrary  to  his  duty,  given  the  signal 
to  go  ahead  before  he  had  made  tbe  nncoupling 
[Ed.  Note. — For  cases  In  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  {{  766-TC8.] 

8.  Same— Fellow  Servants. 

Even    If    the    switcbman,    in    turning    tbli^ 
switch  immediately  after  an  engine  had  passed. 
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thus  derailed  a  car  which  was  supposed  to  have 
been  uncoupled,  but  was  not,  thereby  killine 
the  brakeman  on  the  car,  was  negligent,  his 
negligence  was  that  of  a  fellow  servant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  $  505.] 

Appeal  from  Superior  Court,  King  County; 
Arthur  E.  Griffin,  Ju<lge. 

Action  by  Minnie  Stevick  and  others 
against  the  Northern  Pacific  Railway  Com- 
pany and  another.  From  a  judgment  for 
plaintiffs  against  the  company.  It  appeals. 
Reversed. 

B.  S.  Grosscup,  Jas.  F.  McElroy,  and  A.  G. 
Avery,  for  appellant.  Benson  &  Hall,  for  re- 
spondents. 

MOUNT,  O.  J.  This  action  was  brought  to 
recover  damages  on  account  of  the  death  of 
Jesse  L.  Stevick,  who  was  a  brakeman  In 
the  employ  of  the  Northern  Pacific  Railway 
Company.  Stevick  was  killed  while  attempt- 
ing to  make  what  is  called  a  "flying  switch," 
at  Argo,  on  October  16,  1903.  The  action  Is 
based  on  alleged  negligence  of  the  defend- 
ants. The  complaint  states  a  Joint  cause  of 
action  against  the  two  defendants,  alleging, 
In  substance,  that  the  defendant  David  Gregg 
was  the  master  mechanic,  agent,  and  servant 
of  the  defendant  Northern  Pacific  Railway 
Company,  having  charge  of  its  roundhouse 
and  repair  shops  at  Seattle,  and  charged  with 
the  duty  of  making  all  necessary  repairs  to 
engines  whenever  they  were  reported  out  of 
order;  that  the  defendant  railway  company 
was  the  owner  and  operator  of  engine  No. 
163,  which  was  defective  in  that  the  piston 
valves  were  In  a  dangerous  and  leaky  condi- 
tion, and  emitted  large  quantities  of  steam; 
that  the  defective  condition  of  said  engine 
was  reported  to  David  Gregg  several  times 
prior  to  the  death  of  Stevick;  that  the  de- 
fendants, and  both  of  them,  negligently  fail- 
ed to  repair  said  engine,  or  In  any  manner 
to  stop 'the  said  leakage  of  steam  therefrom; 
that  on  the  16th  day  of  October,  1903,  while 
an  effort  was  being  made  by  said  Stevick  and 
a  fellow  brakeman  to  switch  a  caboose  to  a 
side  track,  the  said  engine  leaked  steam  so 
badly  that  a  brakeman  (Qulnn)  who  was  to 
throw  the  switch  for  the  purpose  of  putting 
said  caboose  on  the  side  track  was  prevented 
by  escaping  steam  from  seeing  whetlier  the 
caboose  had  been  uncoupled  from  the  engine. 
Believing  that  they  were  separated,  he  threw 
the  switch  immediately  after  the  engine 
passed  over  the  same,  whereby  the  caboose, 
which  had  not  bee«  uncoupled,  was  thrown 
from  the  track,  and  Stevick  was  killed.  The 
answer  of  the  railway  company  admitted 
that  the  defendant  Gregg  was  its  master  me- 
chanic at  Seattle,  charged  with  the  repair 
of  all  its  engines,  and  denied  all  the  allega- 
tions of  negligence,  but  admitted  that  the 
brakeman  Qulnn  threw  the  said  switch  while 
the  engine  and  the  caboose  were  coupled  to- 
gether, thereby  throwing  the  caboose  from 
the  track  and  killing  Stevick.    It  also  set  up 


affirmative  defenses  of  contributory  negli- 
gence, assumption  of  risk,  and  the  negligence 
of  a  fellow  servant.  The  answer  of  defend- 
ant Gregg  admitted  that  be  was  the  master 
mechanic  of  the  defendant  railway  company, 
charged  with  the  duty  of  keeping  Its  engines 
In  proper  repair,  and  denied  all  the  allega- 
tions of  negligence  charged  in  the  complaint 
Plaintiffs'  reply  denied  the  affirmative  mat- 
ter charged  In  the  answer  of  the  railway  com- 
pany. Upon  these  Issues  the  cause  came  on 
for  trial  before  the  court  and  a  jury.  At  th« 
close  of  plaintiffs'  evidence  the  defendants 
each  challenged  the  sufficiency  of  the  evi- 
dence, and  moved  for  a  directed  verdict 
This  motion  was  denied.  After  the  evidence 
on  behalf  of  the  defendants  had  been  In- 
troduced, the  same  motion  was  renewed  and 
denied.  The  cause  was  thereupon  submitted, 
to  the  jury,  and  a  verdict  was  rendered 
against  the  Northern  Pacific  Railway  Com- 
pany for  $3,250,  and  in  favor  of  defendant 
Gregg.  Defendant  railway  company,  there- 
upon moved  for  a  dismissal  of  the  action  up- 
on the  ground  that  the  verdict  In  favor  of  de- 
fendant Gregg  amounted  in  law  tQ  a  dis- 
charge of  defendaint  railway  company.  This 
motion  was  denied,  and  a  judgment  entered 
against  the  railway  company  upon  the  ver- 
djct.    This  appeal  Is  from  that  judgment 

Appellant  assigns  error  upon  the  refusal  of 
the  court  to  direct  a  verdict  at  the  close  of 
plalntlirs'  evidence,  because  the  evidence 
shows  (1)  that  the  negligence  of  Stevick  him- 
self contributed  to  his  death;  (2)  that  the 
negligence  of  a  fellow  brakeman  was  the 
proximate  cause  of  the  Injury;  also  that  the 
verdict  In  favor  of  defendant  Gregg  was  a 
discharge  of  the  defendant  railway  compa- 
ny. The  positions  of  the  appellant  upon  the 
first  and  last  grounds  stated,  must  be  sus- 
tained. It  appears  from  the  evidence  that 
early  on  the  morning  of  October  16,  1903,  en- 
gine No.  163  and  a  crew  consisting  of  the 
engineer,  fireman,  conductor,  and  two  brake- 
men,  one  of  whom  was  Stevick,  left  Seattle 
with  a  caboose  attached  to  the  engine,  under 
orders  to  make  up  a  freight  train  at  Argo,  a 
freightyard  just  outside  the  city  limits  of 
Seattle.  This  crew  arrived  at  Argo  about  4 
o'clock  In  the  morning.  It  was  still  dark, 
and  the  weather  was  somewhat  foggy.  They 
proceeded  to  place  the  caboose  on  a  side 
track  by  means  of  a  flying  switch,  while  the 
train  was  to  be  made  up  on  the  main  line. 
A  flying  switch  is  made  by  starting  some  dis- 
tance back  from  the  switch,  and  having  the 
engine  run  rapidly  for  a  short  distance  with 
the  car  Intended  to  be  switched  off  attached; 
then,  slackening  the  speed  of  the  engine,  al- 
lowing the  car  to  come  up  against  the  en- 
gine so  that  It  can  be  uncoupled  from  the  en- 
gine. When  the  coupling  pin  Is  drawn  by 
the  brakeman  on  the  car.  It  Is  his  duty  to 
give  the  signal  to  go  ahead.  The  engineer 
then  quickens  his  speed,  and  runs  away  from 
the  car  and  over  the  switch.  After  the  en- 
gine runs  over  the  switch,  the  brakeman  at 


Wash.) 


STEVICK  V.  NORTHERN  PAC.  RY.  CO. 


1001 


tbe  switch  tarns  the  switch,  and  lets  the  car, 
which  comes  along  ,by  its  own  momentum, 
nm  off  onto  the  side  track.  On  the  morning 
of  the  ICth  of  October,  as  stated,  the  engine 
ran  with  the  catioose  from  the  roundhouse  in 
Seattle  down  to  tbe  switch  at  Argo,  and 
stopped.  There  the  conductor,  the  fireman, 
and  the  engineer  were  in  the  cab  of  tbe  en- 
gine. The  bralceman  Quinn  took  his  station 
at  the  switch.  Stevick  remained  upon  the  ca- 
boose to  uncouple  it  from  the  engine  at  tbe 
proper  time,  and  stop  it  on  tbe  side  track. 
Tbe  engine  and  calioose  thereupon  backed 
up  "from  fifty  to  one  hundred  yards,"  and 
again  came  to  a  stop.  The  engineer  "wblsr 
tied  off,"  which  meant  that  the  engine  and 
caboose  were  ready  to  start.  Tbe  headlight 
was  burning  on  tbe  engine,  and  lights  were 
on  the  rear  end  of  tbe  caboose  on  each  side. 
Quinu  could  only  see  tbe  headlight  of  tbe  en- 
gine. He  thereupon  signaled  to  the  engineer 
that  the  switch  was  clear,'  and  to  come  ahead. 
Tbe  engineer  then  came  toward  tbe  switch 
rapidly  for  a  short  distance,  far  enough  to 
make  the  switch,  and  then  slackened  speed 
to  allow  Stevick  to  uncouple  the  car  from 
tbe  engine.  Thereupon  Quinn  at  tbe  switch 
heard  some  one  whom  be  took  to  be  Stevick 
"holler  'All  right!'  "  which  Indicated  that  the 
caboose  bad  been  uncoupled  from  the  engine. 
The  engine  thereui>on  increased  its  speed,  and, 
as  It  crossed  9ver  the  switch,  Quinn,  without 
seeing  the  caboose,  turned  the  switch  Just 
back  of  tbe  engine.  Tbe  caboose  bad  not 
been  uncoupled  from  tbe  engine,  and  the 
switch  was  turned  by  Quinn  after  the  front 
trucks  had  passed  oVer,  but  before  the  rear 
trucks  reached  the  switch.  The  result  was 
that  the  front  trucks  of  the  caboose  passed 
down  the  main  line  and  the  rear  trucks  passed 
onto  the  switch,  causing  the  caboose  to  turn 
over  on  its  side.  Stevick  was  thrown  be- 
neath it  and  killed. 

Brakeman  Quinn  testified  that  steam  was 
escaping  from  the  cylinders  on  tbe  left  side 
of  the  engine,  so  that  be  could  not  see  the 
sides  of  the  engine  or  the  caboose,  and,  hav- 
ing heard  the  signal  which  indicated  that 
tbe  car  was  uncoupled,  and  not  being  able  to 
see  it,  he  supposed  it  had  been  uncoupled, 
and  therefore  threw  the  switch.  There  was 
some  evidence  to  the  effect  that  the  engine 
had  been  leaking  steam  about  the  piston  for 
some  time  prior  to  the  accident,  and  that  tbe 
same  bad  been  reported  to  the  defendant 
Gregg.  Quinn  testified  that  tbe  engine  was 
leaking  steam,  and  by  reason  of  that  fact  he 
did  not  see  that  the  caboose'  was  attached  to 
the  engine.  Tbe  evidence  of  tbe  witness 
Qnlnn  was  the  only  evidence  offered  by  tbe 
plaintiffs  as  to  how  tbe  accident  occurred, 
and '  is  substantially  as  stated  above.  The 
only  negligence  alleged  or  attempted  to  be 
proven  was  that  the  engine  was  out  of  re- 
pair, and  was  leaking  steam,  and  that  Gregg, 
the  agent  of  the  Company,  had  notice  to  re- 


pair It  The  defendant  Gregg  was  Joined  In 
tbe  action  by  reason  of  the  fact  that  he  was 
the  master  mechanic  In  charge  of  tbe  en- 
gine, knew  its  condition,  and,  it  is  alleged, 
neglected  to  make  the  necessary  repairs. 
The  fact  was  admitted  that  the  defendant 
Gregg  was  tbe  master  mechanic  in  charge  of 
the  engine,  and  that  it  was  bis  duty  to  keep 
it  in  repair.  When  tbe  Jury  found  that  de- 
fendant Gregg  was  not  negligent,  then  It  nec- 
essarily followed  that  the  railway  company 
was  not  negligent,  because  the  negligence  of 
tbe  railway -company,  as  stated  in  the  com- 
plaint, is  based  upon  tbe  negligence  of  Gregg. 
It  Is  true  that  the  complaint  states  "that  de- 
fendants, and  both  of  them,  negligently  fail- 
ed to  repair  said  locomotive,"  but  the  com- 
plaint, taken  as  a  whole,  shows  that  the  neg- 
ligence of  tbe  coppany  is  based  entirely  up- 
on the  alleged  fiegllgence  of  Its  servant  Gregg 
In  charge  of  its  locomotives.  The  Jury,  hav- 
ing found  that  defendant  Gregg  was  not  neg- 
ligent, and  having  returned  a  verdict  In  his 
favor,  necessarily  exonerated  the  railway 
company.  Doremus  v.  Root,  23  Wash.  710, 
63  Pac.  572,  54  L.  R.  A.  649.  The  court 
should  have  sustained  the  motion  for  a  di- 
rected verdict  upon  tbe  showing  of  the  wit- 
ness Quinn.  The  evidence  shows  that  after 
tbe  engine  had  slackened  its  speed  to  permit 
Stevick  to  uncouple  tbe  calwose  from  the  en- 
gine, Qnlnn,  who  was  stationed  at  the  switch, 
tesOfled  that  he  heard  Stevick  give  the  sig- 
nal to  go  ahead,  which  indicated  that  tbe  un- 
coupling bad  been  made.  Quinn  also  testi- 
fied that  Stevick  should  have  given  no  signal 
until  tbe  caboose  bad  been  uncoupled  from 
the  engine.  All  tbe  witnesses  upon  this 'ques- 
tion agree  that  Stevick  gave  tbe  signal  to  go 
ahead.  They  differed  only  as  to  the  manner 
In  whlcb  it  was  given.  This  signal  caused 
the  engineer  to  go  ahead.  It  also  caused  the 
brakeman  at  the  switch  to  turn  the  switch 
after  the  engine  had  passed.  Stevick  was 
practically  In  charge  of  tbe  switching  opera- 
tion. His  wrong  signal  caused  the  engineer 
to  go  ahead  and  tbe  switchman  to  throw  the 
switch.  But  for  this  signal  tbe  accident 
could  not  have  occurred.  Both  the  engineer 
and  tbe  switchman  bad  a  right  to  rely  upon 
this  signal,  and  to  act  upon  it.  Browne  v. 
New  York,  etc..  Ry.  Co.,  158  Mass.  247,  33  N. 
E.  650.  But  if  it  was  the  duty  of  the  brake- 
man  who  was  at  tbe  switch  not  to  turn  tbe 
switch  unless  be  could  see  that  the  caboose 
was  detached,  and  far  enough  behind  tbe  en- 
gine so  that  tbe  switch  might  be  turned  in 
safety,  still  the  negligence  of  tbe  brakeman 
at  tbe  switch.  If  he  was  negligent.  Is  the  neg- 
ligence of  a  fellow  servant,  and  the  final  re- 
sult upon  tbe  whole  case  would  be  tbe  same 
which  we  have  already  reached. 

For  tbe  reasons  above  given,  the  Judgment 
Is  reversed,  and  the  action  ordered  dismissed. 

RbOT,  CROW,  and  RUDKIN,  JJ.,  concur. 
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BROWN  V.  GILLETT. 
(Supreme  Court  of  Washington.    Ang.  7,  1005.) 

TbiaIt-Vebdict— AtLowARCB   or  Intebest— 

Ckbtaintt. 
'  A  complaint  alleged  that  plaintiff  loaned  to 
defendant  f'lOO  on  April  30,  1001,  and  demand- 
ed interest  from  that  date.  This  allegation  was 
admitted  in  tlie  answer.  Held,  that  a  verdict 
for  plaintiff  for  "$500,  with  interest,"  was  not 
bad  for  uncertainty,  and  sustained  a  judgment 
for  $500.  with  interest  from  April  30,  1901. 

[EM.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial.  S  785.] 

Appeal  from  Superior  Court,  King  County; 
B.  B.  Albertson,  Judge. 

Action  by  Lucy  H.  A.  Brown  against  Ei' 
ward  S.  Gillett  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Roger  S.  Greene  and  Austin  E.  Griffiths, 
for  appellant  Byers  &  Byers,  for  respond- 
ent. 

MOUNT,  C.  J.  This  is  the  second  appeal 
in  this  case.  When  the  cause  was  here  be- 
fore it  was  reversed,  and  remanded  for  a' new 
trial.  33  Wash.  264.  74  Pac.  386.  Updn  a 
new  trial  the  Jury  returned  a  verdict  as  fol- 
lows:. "We,  the  Jury  in  the  above-entitled 
cause,  do  find  for  the  plaintiff  in  the  sum  of 
five  hundred  dollars  ($500),  with  Interest." 
Upon  this  verdict  the  coturt  entered  Judgment 
for  $500,  with  interest  thereon  from  April  30, 
1901,  amounting  to  $606.50. 

The  only  point  tnade  upon  this  appeal  is 
timt  the  verdict  is  bad  for  imcertalnty,  and 
will  not  sustain  the  Judgment.  Two  cases 
are  cited  from  this  court  in  support  of  ap- 
pellant's contention,  as  follows:  Meeker  v. 
Gardella.  1  Wash.  St  139.  23  Pac.  837,  and 
Western  Mill  Company  v.  Blanchard,  1  Wash. 
St  230,  23  Pac.  839.  The  case  of  Meeker  v. 
Gardella  was  an  action  for  damages,  and  no 
time  was  fixed,  either  in  the  pleadings,  by 
the  facts,  or  by  the  verdict  from  which  in- 
terest could  be  computed..  It  was  correctly 
held,  therefore,  that  the  verdict  wds  bad  for 
uncertainty,  and  would  not  support  a  verdict 
for  $600  more  than  was  found  by  the  Jury. 
The  case  of  Western  Mill  Co.  v.  Blanchard 
was  upon  a  contract  The  time  when  the 
payment  became  due  was  admitted  to  be  60 
days  after  presentation  of  a  draft.  There 
was  no  proof  that  the  draft  was  ever  issued. 
The  Jury  returned  a  verdict  for  a  certain 
sum,  "with  legal  interest."  No  time  was 
fixed  when  Interest  should  begin.  The  court 
entered  a  Judgment  for  the  sum  specified  in 
the  verdict,  with  legal  interest  from  60  days 
after  a  demand  for  payment  The  only  con- 
tention in  that  case  was  that  the  court  al- 
lowed too  large  a  sum  for  Interest,  and  that 
contention  was  sustained.  The  result  in  each 
of  these  cases  was  correct  but  we  think  the 
facts  presented  there  do  not  control  the  case 
now  before  us.  The  general  rule  is  that 
where  the  verdict  can  be  made  certain  by 
reference  to  pleadings  or  the  admitted  facts 
in  the  case,  and  enough  there  gathered  to 


supply  any  apparent  uncertainty,  courts  are 
inclined  to  favor  the  validity  of  the  verdict 
Gray's  Harbor  Boom  Co.  v.  Lytle  L.  &  M. 
Co.  (Wash.)  80  Pac.  271;  29  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  p.  1017.  Or,  as  stated  in 
the  last-named  authority,  at  page  1018: 
"Whenever  the  amount  for  which  Judgment 
should  be  rendered  can  be  determined  by  a 
simple  arithmetical  calculation,  this  may  be 
done  by  the  clerk  at  the  request  of  the  Judge, 
or  by  the  Judge  himself,  and  a  Judgment  en- 
tered accord  fngly.  Hence,  thongb  it  has 
been  held  to  be  the  exclusive  province  of  the 
Jury  to  find  the  exact  amount  of  damages  in 
their  verdict  it  is  nevertheless  true,  as  a 
general  rule,  that  where  the  finding  is  for 
a  certain  date,  Judgment  may  properly  lae 
rendered  for  the  principal-  sum  and  the  in- 
terest calculated  in  conformity  with  the 
terms  of  the  verdict."  In  this  case  it  was  al- 
leged that  the  respondent  loaned  to  the  ap- 
pellant $500  on  April  30,  1901.  Interest  was 
demanded  from  that  date.  Ttiat  allegation 
veas  admitted  in  the  answer,  so  that  there  is 
no  dispute  in  the  case  as  to  the  date  from 
which  the  respondent  Is  entitled  to  recover 
interest.  Neither  the  amount  nor  the  date  of 
the  loan  was  in  issue  in  this  case,  and  when 
the  Jury  found  in  favor  of  the  plaintiff  for 
$500,  "with  interest"  there  was  nothing  in- 
definite or  uncertain  about  tliis  finding,  when 
read  in  connection  with  the  admitted  facts  in 
the  record. 

The  Judgment  of  the  court  was  right  and 
is  therefore  afilrmed. 

RUDKIN,     ROOT,     FULLERTON,     and 
CROW,  JJ.,  concur. 


(»  Wash,  m) 
STATE  V.  NEWTON, 
(Supreme  Court  of  Washington.     Ang.  7, 
1905.) 

1.  C^iuiNAi.   Law— Limitations— Qttestiors 
OF  Fact. 

In  a  prosecution  for  illegally  practicing 
dentistry,  whether  the  work  complained  of  was 
completed  more  than  one  year  prior  to  the  fil- 
ing of  the  information,  so  as  to  bar  the  prose- 
cution by  limitations,  is  a  question  of  fact 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  1709.] 

2.  Sake— Evidence. 

An  information  for  illegally  practicing 
dentistry  was  filed  early  in  May,  1904.     The 

Srosecuting  witness  testified  that  the  work  was 
one  in  July,  1903.  whereas  several  witnesses 
testiCed  positively  that  defendant  had  removed 
to  another  city  in  June  of  that  year,  and  was 
engaged  in  a  dental  office  in  that  city  during 
July.  Defendant  furthed  testified  that  he  last 
saw  the  prosecuting  witness  in  March,  1903. 
The  prosecuting  witness,  in  view  of  this  evi- 
dence, modified  her  testimony  so  as  to  say  that 
the  work  in  question  was  done  "after  May." 
Ueld,  that  a  verdict  of  conviction  was,  in  view 
of  the  testimony  on  the  question  of  limitations, 
against  the  weight  of  the  evidence. 

3.  Same— Appeai/— Review*  of  Vebdict. 

While  appellate  courts  will  hesitate  be- 
fore disturbing  a  verdict  of  conviction  based  on 
conflicting  evidence,  ^^g'jy^^r^^Js^  perfectly 
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evident  that  to  sustain  the  verdict  will  not 
8ut»erve  the  ends  of  justice,  the  binding  force 
thereof  will  not  avail  to  preclude  a  reversal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §§  3074,  3075.] 

4.  Same— Limitations— Burden  of  Peoof. 

In  a  prosecution  for  illegally  practicing 
dentistry,  the  burden  is  on  the  state  to  show  the 
commission  of  the  offense  charged  within  one 
year  prior  to  the  filing  of  the  information. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  D:g.  Criminal  Law,  §  725.] 

5.  Dentistby  —  PaACTicK  —  What  Consti- 
tutes. 

The  taking  of  an  impression,  the  making 
of  false  tef'th  therefrom,  and  the  fitting  of  such 
teeth  in  the  mouth  constitute  a  "correction  of 
malposition  of  the  jaws,"  within  the  meaning 
of  the  statute  regulating  the  practice  of  dentist- 
ry. 
Fallertoti,  X,  dissenting. 

Appeal  from  Superior  Coulrt,  King  County; 
C.  H.  Neal,  Judge. 

Harvey  F.  Newton  -was  convicted  of  Illegal- 
ly practicing  dentistry,  and  appeals.  Re- 
versed. 

John  R.  Parker  and  B.  J.  Brown,  for  appel- 
lant. Kenneth  Mackintosh  and  Samuel  B. 
Stem,  for  the  State. 

ROOT,  J.  Appellant  was  prosecuted  upon 
an  information  charging  him  with  practicing 
dentistry,  in  that  he  did  "treat  a  disease  and 
lesion  of  the  human  teeth,  and  did  corre<;t 
malpositions  of  the  human  teeth  and  jaws 
of  one  Mrs.  Eliza  Agutter."  From  a  judg- 
ment of  conviction  be  appeals  to  this  court 
The  Information  was  filed  May  2,  1904.  The 
evidence  shows  that  In  March,  1903,  appel- 
lant was  working  in  the  dentist  office  of  one 
Dr.  Brown.  Mrs.  Agutter  at  that  time  and 
prior  thereto  bad  dental  work  done  therein, 
and  procured  a  set  of  false  teeth.  As  they 
did  not  fit  properly,  she  returned  to  the  same 
office  some  time  after  getting  the  teeth,  and 
bad  another  Impression  taken  and  a  new  set 
of  teeth  made.  This  work,  she  says,  was 
done  by  appellant  She  fixes  the  time  very 
positively  as  being  in  July,  1903.  She  bad  no 
natural  teeth  at  that  time.  She  says  appel- 
lant did  nothing  at  this  time  except  to  take 
a  plaster  Impression  of  her  jaws  and  fit  the 
new  teeth.  Appellant  and  six  or  seven  wit- 
nesses testified  to  the  effect  that  appellant 
was  not  connected  with  Dr.  Brown's  office 
during  the  month  of  July,  1903,  but  that  he 
bad  removed  to  Everett  in  June  of  that  year, 
and  was  engaged  In  a  dental  office  In  the  lat- 
ter city  during  July.  Appellant  testifies  posi- 
tively that  he  last  saw  Mrs.  Agutter  In 
March;  that  he  did  not  take  the  impression 
testified  to  by  her,  nor  make  the  second  set 
of  teeth  which  she  testified  concerning.  Aft- 
er the  testimony  of  appellant  and  his  wit- 
nesses was  in,  Mrs.  Agutter,  upon  rebuttal, 
testified  that  the  work  in  question  was  done 
"after  May."  Appellant  contends  that  the 
work  be  did  for  Mrs.  Agutter  was  completed 
more  than  one  year  prior  to  the  filing  of  the 
Information,  and  that  the  prosecution  is  con- 


sequently barred  by  tbe  statute  of  limita- 
tions. This  was  a  question  of  fact,  and  ordi- 
narily the  verdict  of  the  jury  thereupon 
would  be  conclusive  in  a  case  of  confilctlng, 
material,  and  competent  evidence.  But  we 
cannot  escape  the  conclusion  that  the  fans 
here  constitute  a  case  coming  within  the  ex- 
cation  to  the  rule.  Mrs.  Agutter  In  the  case 
in  chief  fixed  tbe  time  positively  as  being  In 
July.  She  remembered  It  distinctly,  as  she 
says,  because  it  was  about  tbe  end  of  the 
"berrying"  season.  Upon  rebuttal,  her  at- 
tention behag  called  to  the  matter,  she  an- 
swered a  leading  question  by  saying  that  the 
time  was  "after  May."  This  has  the  appear- 
ance of  a  modification  of  her  evidence  to 
avoid  the  efTect  of  tbe  testimony  of  the  many 
witnesses  who  swore  that  appellant  was  not 
in  Dr.  Brown's  office  In  July,  but  was  in  busi- 
ness during  all  of  that  month  In  Everett. 
The  evidence  of  these  numerous  witnesses 
was  consistent,  straightforward,  and  remain- 
ed unshaken.  In  view  of  this  fact,  and  In 
view  of  the  fact  that  Mrs.  Agutter's  evidence 
is  uncorroborated  and  unsatisfactory  on  this 
point  and  that,  having  visited  the  office  at 
various  times  prior  to  getting  the  first  set  of 
false  teeth,  she  cotdd  readily  have  become 
confused  or  mistaken  as  to  tbe  date  or  op- 
erator, we  think  there  is  strong  reason  to  be- 
lieve that  she  was  mistaken  either  as  to  tbe 
person  or  as  to  the  time.  In  either  event, 
we  are  satisfied  that  tbe  verdict  Is  against 
the  overwhelming  weight  of  tbe  evidence, 
and  should  have  been  set  aside  by  the  trial 
court 

While  courts  must  hesitate  before  disturb- 
ing verdicts  based  upon  confilctlng  evidence: 
yet  It  must  be  remembered  that  the  observ- 
ance of  this  rule,  like  that  of  all  others,  was 
Intended  to  subserve  tbe  ends  of  justice;  and 
where.  In  a  given  case,  It  is  perfectly  evident 
that  it  will  not  so  do.  Its  binding  force  should 
not  avail.  The  presumption  of  innocence 
follows  one  charged  with  crime  until  by  tbe 
evidence  he  is  shown  guilty  beyond  a  reason- 
able doubt.  The  burden  was  upon  the  state 
to  show  the  commission  of  tbe  offense  char- 
ged herein  within  one  year  prior  to  the  filing 
of  the  Information.  Tbe  evidence  was  such 
upon  this  question  that  we  can  find  nothing 
to  justify  tbe  verdict.  In  such  a  case  It  is 
self-evident  that  some  improper  infiuence  or 
motive  must  have  actuated  tbe  jury,  or  that 
it  in  some  manner  made  a  prejudicial  error. 
Where  this  is  true,  the  injured  party  has  not 
bad  a  fair  trial,  which  Is  the  privilege  and 
right  of  every  suitor. 

It  is  contended  by  appellant  that  tbe  acts 
testified  to  did  not  constitute  the  practice  of 
dentistry,  as  alleged  in  the  Information.  Did 
the  taking  of  tbe  impression,  tbe  making  of 
false  teeth,  and  tbe  fitting  thereof  in  the 
mouth  constitute  a  correction  of  a  "malposi- 
tion" or  of  "malpositions"  of  the  jaws?'  This 
Is  the  question.  As  to  whether  or  not  mak- 
ing the  teeth  or  taking  tbe  impression  would, 
each  separately  or  to(f|.^|5,j^y<jn5ti{t)\t9^1g. 
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we  do  not  decide.  But  taken  together  with 
the  actual  fitting  and  adjustment  to  the  jaws, 
we  bold  that  it  constitutes  a  "correction  of 
malposition  of  the  jaws,"  within  the  mean- 
ing of  the  statute. 

Some  errors  are  assigned  upon  the  intro- 
duction of  evidence.  The  matters  complain- 
ed of  will  probably  not  occur  upon  a  new 
trial. 

On  account  of  the  unsatisfactory  character 
of  the  evidence  as  to  the  time  of  the  occur- 
rences testified  to  by  the  state's  witness,  the 
judgment  of  the  honorable  superior  court  is 
reversed,  and  the  case  remanded  for  a  new 
trial. 

MOUNT,  C.  J.,  and  HADLET,  BUDKIN, 
and  CROW,  JJ.,  concur. 

FT7LLKRT0N,  J.  I  dissent.  It  is  a  usur- 
pation of  power  for  this  court  to  judge  of  the 
weight  and  sufficiency  of  the  evidence  on  an 
appeal  from  a  judgment  of  conviction  in  a 
criminal  case. 


(39  Wash.  498) 

CARSTENS  ft  EARLES  v.  HINE  et  al. 
(Supreme  Court  of  Washington.    Aug.  7, 1905.) 

1.  Admission  anp  Rejection  of  Evidencb— 
Habmless  Ekbor. 

In  case  of  trial  by  the  court  without  a 
jury,  admission  of  incompetent  and  immaterial 
evidence,  it  not  appearing  that  the  findings  and 
judgment  were  based  thereon,  and  rejection  of 
evidence  which  did  not  prejudice  the  party  of- 
fering it.  is  not  ground  for  reversal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  4185,  4186, 
4192.] 

2.  Amendment   of   Compiaint  —  Harmless 
Ebror. 

Failure  of  the  court  to  allow  an  amend- 
ment of  the  complaint  during  trial,  not  appear- 
ing in  the  light  of  the  evidence  to  have  preju- 
diced plaintiff,  is  not  ground  for  reversal. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  J  4107.) 

3.  Refusal  of  Findings— Harmless  Error. 

Refusal  to  make  findings  as  to  certain 
matters  is  harmless,  where  it  appears  with  rea- 
sonable certainty  that,  had  they  been  made,  the 
result  would  have  been  the  same. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  $$  4234,  4239.] 

Appeal  from  Superior  Court,  Whatcom 
County;  Jeremiah  Neterer,  Judge. 

Action  by  Carstens  &  Elirles,  a  corpora- 
tion, against  W.  V.  Hine  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Garrett  &  Glover,  for  appellant  T.  E. 
Cade,  for  respondents. 

ROOT,  J.  This  action  was  brought  to  recov- 
er a  balance  alleged  to  be  due  upon  a  promis- 
»  sory  note  made,  executed,  and  delivered  by 
respondents  to  L.  P.  White  &  Co.,  and  subse- 
quently assigned  to  plaintiff.  Prior  to  said 
assignment,  $300  bad  been  paid  on  said  note. 
Respondents  were  engaged  in  the   manu- 


facture of  shingles.  Appellant  was  a  shingle 
broker  firm.  An  arrangement  was  made  by 
which  respondents  were  to  sell  shingles 
through  appellant,  and  the  latter  was  to 
credit  the  sum  of  $50  upon  said  note  for 
every  car  load  of  shingles  thus  sold.  Re- 
spondents claim  that  no  Interest  was  to  be 
charged,  but  in  lieu  thereof  appellant  was 
to  have  one-half  of  the  amount  allowed  on 
account  of  "underweights."  Appellant  dis- 
putes this.  There  Is  much  controversy  as 
to  the  terms  of  the  arrangement,  and  as  to 
the  amount  of  the  payments  made  and  cred- 
its allowed.  The  case  was  tried  before  the 
judge  without  a  jury,  and  resulted  in  a  judg- 
ment In  favor  of  respondents.  Appeal  there- 
from is  taken. 

Several  errors  are  assigned  as  to  the  re- 
ception and  exclusion  of  evidence.  As  there 
was  no  jury,  and  as  It  is  not  made  to  appear 
that  the  findings  and  judgment  were  based 
upon  any  incompetent  or  immaterial  evi- 
dence, or  tiiat  the  evidence  excluded  was 
wrongfully  rejected,  to  the  prejudice  of  ap- 
pellant, we  cannot  sustain  any  of  tbese  as- 
signments of  error. 

During  the  trial,  appellant  asked  permis- 
sion to  amend  its  complaint  as  to  the  amount 
credited  upon  the  note.  The  trial  judge  took 
the  request  under  advisement,  and  seems  not 
to  have  passed  upon  it.  In  the  light  of  the 
evidence,  we  cannot  see  that  appellant  was 
in  any  manner  prejudiced  thereby.  Trial 
courts  should  be  very  liberal  In  allowing  a 
party  to  make  amendments  at  any  stage  of 
the  proceedings,  at  the  same  time  protecting 
the  other  party's  rights;  but  tUs  court  will 
not  reverse  a  case,  tmless  it  appears  that  a 
refusal  to  grant  such  amendment  may  have 
injured  the  requesting  party. 

Appellant  complains  that  the  trial  court 
did  not  make  findings  as  to  certain  matters 
regarding  which  It  requested  them.  Where 
a  party  in  good  faith  requests  the  trial  court 
to  make  findings  as  to  certain  questions  in- 
volved, which  he  believes  to  be  material, 
it  is,  ordinarily,  right  and  proper  tliat  the 
court  should  so  do.  If  the  party  believes 
these  questions  material,  he  should  have 
findings  regarding  them,  so  that,  in  case  of 
appeal,  be  may  bring  up  such  matters  with- 
out the  trouble  and  expense  of  prociviug 
a  statement  of  facts  or  bill  of  exceptions. 
The  fact  that  the  trial  judge  differs  from 
counsel  as  to  what  is  material  is  not  in  itself 
a  sufficient  reason  for  denying  the  latter's 
request  for  a  finding  upon  an  issue  which  he 
deemed  material.  In  the  case  at  bar,  how- 
ever, we  think  it  appears  with  reasonable 
certainty  that  the  result  would  have  been 
the  same  in  the  trial  court  and  here,  had 
the  findings  been  made  as  requested. 

The  evidence  is  conflicting  and  complicat- 
ed. It  would  require  much  space  to  make 
an  analysis  of  it  We  are  not  satisfied  that 
appellant's  contention  upon  the  disputed  is- 
sues Is  supported  by  the  preponderance  or 
by  an  equal  weight  of  the  evidence.  We 
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are  satisltcd  that  tbere  was  sufficient  evi- 
dence, If  bellevetl,  to  sustain  the  trial  court's 
fladings  and  Judgment  The  trial  Judge  was 
in  a  better  position  than  are  we  to  Judge 
of  the  credibility  of  the  witnesses.  In  view 
of  this,  and  of  the  complicated  facts  and 
contradictory  evidence,  we  are  not  disposed 
to  disturb  his  findings. 

The   Judgment  of  the  superior  court  is 
affirmed. 

MOUNT,  C.  J.,  and  GROW,  RUDKIN,  and 
FULIiEJBTON,  JJ.,  concur. 


(39  Wash.  607) 
SWEENEY  et  al.   v.   PRANK   WATER- 
HOUSE  &  CO. 

(Supreme  Court  of  Washington.    Aug.  7, 1905.) 

1.  Shipping— Sale  of  Goods  in  Tbansit— 
Condition. 

Where  plaintiffs  shipped  goods,  consigned 
to  themselves^  by  defendant's  ship,  the  hill  of 
lading  providing  for  delivery  "at  ship's  taclde," 
the  provision  in  the  instrument  by  which  plain- 
tiffs sold  the  goods  while  in  transit  calling  for 
delivery  at  such  place  is  not  a  cooditioa  to  the 
contract  of  sale,  preventing  a  sale  In  xhe  ab- 
sence of  such  delivery. 

2.  Same— CoNVEBSion— Acnon  for  Dauaoes 
—Parties. 

Where  persons,  after  shipping  goods  by  a 
vessel  consigned  to  themselves,  sell  the  goods 
while  in  transit,  surrender  the  bill  of  lading, 
take  delivery  orders,  and  assign  them  to  the 
purchasers,  and  the  purchasers  demand  the 
goods  and  receive  part  of  them,  the  carrier  is 
not  estopped,  in  an  action  by  the  shippers  for 
conversion,  because  of  failure  to  deliver  the 
balance  of  the  goods,  to  deny  the  shippers'  title. 
8.  Same — .Action  fob  Bbeacii  of  Contbact. 
A  shipper  of  goods  consigned  to  himself 
having  sold  the  goods  in  transit,  so  that  the 
t>eneficial  interest  does  not  remain  in  him,  can- 
notj  because  of  the  carrier's  failure  to  deliver, 
maintain  an  action  for  breach  of  the  contract 
of  carriage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  §1  258-261.]     ^ 

4.  Same— Trustees. 

Shippers  of  goods,  having  unconditionally 
sold  them  while  in  transit,  are  not  trustees  al 
an  express  trust  with  relation  thereto,  so  as  to 
be  entitled  to  maintain  an  action,  for  the  bene- 
fit of  the  purchasers,  against  the  carrier,  for 
failure  to  deliver. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  R.  B.  Albertson,  Judge. 

Action  by  Edward  P.  Sweeney  and  others 
against  Frank  Waterhouse  &  Co.,  a  corpora-" 
tlon.  Judgment  for  defendant  Plaintiffs 
appeal.    Affirmed. 

Walter  S.  Fulton,  for  appellant  W.  H. 
Bogle,  for  respondent 

FULLERTON,  J.  The  appellants,  trad- 
ing under  the  name  of  Arctic  Trading  Com- 
pany, In  September,  1902,  shipped  certain 
goods  from  Seattle,  Wash.,  to  Nome,  Alaska, 
consigned  to  themselves  or  order,  by  the 
steamship  Garonne,  then  owned  and  operat- 
ed by  the  respondent.  The  goods  consisted 
of   heet,   vegetables,   bay,    and    coal.    The 


bill  of  lading  specified  that  the  goods  were 
to  be  carried  to  "Nome  anchorage,"  and 
there  delivered  to  the  appellants,  or  order, 
"at  ship's  tackle."  The  harbor  at  Nome  is 
an  open  roadstead,  having  no  wharves  or 
docks  alongside  which  steamships  of  the 
size  of  the  Garonne  may  land  and  discharge 
cargo,  and  vessels  of  that  character  are  com- 
pelled to  anchor  from  1^  to  2  miles  from 
the  shore,  and  discharge  their  cargoes  on 
lighters.  To  deliver  "at  sliip's  tackle"  was 
understood  by  the  parties  to  mean  a  delivery 
over  the  ship's  side  to  lighters  furnished 
by  the  shipper  or  person  authorized  to  re- 
ceive the  cargo.  The  steamer  arrived  off 
Nome  on  October  9,  1902,  and  remained  in 
the  roadstead  for  17  days.  During  tliat  time 
she  discharged  all  of  her  cargo  carried  under 
bills  of  lading  which  required  delivery  on 
sh<Ke,  but  delivered  only  aliout  half  of  the 
goods  consigned  to  the  appellants,  carrying 
the  remainder  back  to  the  point  of  shipment 
on  her  return  voyage.  The  apiiellant  elected 
to  treat  the  failure  to  deliver  the  goods  as  a 
conversion,  and*  J)rougbt  this  action  to  re- 
cover their  value.  In  answer  to  the  com- 
plaint the  respondent  Interposed  two  prin- 
cipal defenses,  the  first  being  that  I)efore 
the  arrival  of  the  goods  at  Nome  the  ap- 
pellants had  sold  the  same,  and  were  there- 
fore not  parties  in  Interest,  and  could  not 
prosecute  an  action  to  recover  the  value  of 
the  goods;  and  the  second  that  the  failure 
to  deliver  the  balance  of  the  goods  was 
caused  in  part  by  the  bad  weather  and  rough 
seas,  and  in  part  the  failure  of  the  appel- 
lants' assignees  to  furnish  sufficient  llghtei'- 
age  facilities.  At  the  trial  it  appeared  from 
the  evidence  that  prior  to  the  arrival  of  the 
goods  at  Nome  the  appellants  had  sold  the 
beer  contained  in  the  shipment  to  the  North- 
western Commercial  Company,  and  the  bal- 
ance of  the  goods  to  the  North  American 
Trading  &  Transportation  Company,  and 
that  on  the  arrival  of  the  vessel  the  agent 
of  the  appellants  delivered  to  the  respond- 
ent's agent  the  bill  of  lading  for  the  goods, 
and  took  from  him  two  delivery  orders,  the 
one  covering  the  beer  which  be,  as  such 
agent  assigned  in  writing  to  the  Northwest- 
em  Commercial  Company,  and  the  other 
covering  the  balance  of  the  goods,  which  he, 
in  a  like  capacity,  assigned  in  writing  to 
the  North  American  Trading  &  Transporta- 
tion Company.  Whether  these  sales  were 
made  upon  credit  or  for  cash  does  not  ap- 
pear from  the  evidence,  but  it  does  appear 
that  such  of  the  goods  as  the  respondent  de- 
livered were  delivered  to  the  holders  of 
these  assigned  delivery  orders.  The  trial 
court  held  that  Inasmuch  as  the  appellants 
had  sold  the  goods  in  transitu,  they  had  no 
Interest  in  them  at  the  time  of  the  alleged 
conversion,  and  hence  could  not  maintain  an 
action  to  recover  their  value,  and,  without 
deciding  the  other  questions  presented  by 
the  record,   entered  Judgment  for  the  re- 
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Tbe  appellants  raise  some  question  as  to 
the  sufflcieney  of  tbe  evidence  to  Justify  the 
finding  of  tlie  court  to  the  effect  that  they 
bad  parted  with  their  interest  in  the  prop- 
erty, but  we  think  tlie  evidence  does  not 
leave  the  question  In  doubt.  Tbe  written 
assignment  of  the  delivery  orders  were  In 
form  absolute,  and  the  representatives  of 
both  tbe  appellants  and  the  purchasers  tes- 
tify to  a  completed  sale.  The  appellants, 
however,  argue  that  because  the  goods  were 
shipped  to  be  delivered  at  ship's  tackle,  and 
tbe  written  assignments  called  for  deliv- 
ery at  that  place,  there  could  be  no  sale 
without  such  delivery.  But,  plainly,  these 
words,  were  used  In  the  bill  of  lading,  the 
delivery  orders,  and  in  the  written  assign- 
ments to  describe  the  place  of  delivery,  not 
to  annex  a  condition  to  the  contract  of  sale. 
An  acceptance  of  a  consignment  of  goods 
from  Seattle  to  Nome  would,  unless  it  was 
otherwise  'expressly  stipulated,  requb*e  a 
common  carrier  to  deliver  the  consignment 
at  the  usual  landing  place  on  tbe  shore  at 
Nome,  and  these  words  wert  evidently  used 
in  the  several  writings  mentioned  to  stipu- 
late a  different  place  for  delivering  the  goods 
than  .that  which  would-be  understood  by  an 
unconditioned  contract  of  carriage. 

The  appellants  further  contend  that  they 
are  entitled  to  recover  notwithstanding  they 
have  parted  with  their  interests  in  tbe  prop- 
erty. In  support  of  this  contention  they 
argue,  first,  that  the  carrier,  having  received 
the  goods  from  them,  and  having  failed  to 
deliver  them,  is  estopped  to  deny  their  title; 
second,  that  they  are  trustees  of  an  express 
trust  with  relation  to  the  property,  and  are 
entitled  to  maintain  the  action  for  the  benefit 
of  the  cestuis  que  trusteut;  and,  third,  that 
they  have  a  common-law  action  for  tbe 
breach  of  contract  of  carriage.  The  first 
contention  presents  a  question  on  which 
there  is  some  contrariety  of  decision.  It  was 
early  held  that  a  bailee  must  account  to  his 
bailor  for  the  property  Intrusted  to  bis  care, 
even  where  they  had  been  taken  from  him 
by  legal  proceedings  instituted  by  the  /true 
owner;  but  the  Injustice  of  this  rule  was  so 
keenly  felt  that  It  was  early  discarded,  and 
now  it  is  everywhere  held  that  when  the 
true  owner  has,  by  legal  proceedings,  com- 
pelled a  delivery  to  himself  of  tlie  goods  bail- 
ed, such  delivery  is  a  complete  Justification 
for  nondelivery  according  to  the  directions 
of  the  bailor.  It  is  held,  also,  by  the  weight 
of  authority,  that  when  tbe  bailee  has  de- 
livered the  property  to  the  true  owner  hav- 
ing a  present  right  of  possession,  on  bis  de- 
mand, such  delivery  is  a  complete  defense 
to  any  action  of  the  bailor  looking  to  the 
recovery  of  th,e  property  or  its  value.  And 
In  these  respects  there  is  no  difference  be- 
tween a  common  carrier  and  other  bailees. 
Wells  V.  The  American  Express  Co.,  55  Wis. 
23.  11  N.  W.  537.  12  N.  W.  441.  42  Am.  Rep. 
605;  The  Idaho,  93  U.  S.  575,  23  L.  Ed.  978; 
6  Cyc.  471.    But  in  this  case  the  respondent 


did  not  deliver  the  goods  sued  for  to  any 
one,  and  the  question  is,  can  the  consignors 
maintain  an  action  for  their  value  after 
they  have  sold  and  assigned  to  a  third  per- 
son all  th^r  title  and  interest  In  the  prop- 
erty? While  there  is,  as  we  say,  some  con- 
trariety of  decision  on  this  question,  it 
seems  to  us  that  the  better  reason  Is  that 
they  cannot,  especially  under  circumstances 
such  as  are  shown  here.  The  consignors 
not  only  parted  with  their  interests  in  the 
property  after  making  the  shipment,  but 
they  assigned  and  delivered  their  evidences 
of  title,  and  directed  that  the  goods  be  de- 
livered to  the  persons  to  whom  they  bad 
made  the  assignment;  and,  more  than  this, 
such  persons  demanded  and  received  a  part 
of  tbe  goods.  Tbe  assignment  of  the  de- 
livery orders  was  of  itself  sufficient  to  pass 
title  In  tbe  goods  to  the  assignees  of  such 
orders,  and  gave  them  a  right  of  action 
against  the  respondent  for  the  recovery  of 
the  goods  if  delivery  to  them  should  be  re- 
fused on  proper  demand.  First  National 
Bank  of  Pullman  v.  Young,  20  Wash.  337. 
55  Pac.  215;  First  NaHonal  Bank  of  Pull- 
man vv  Northern  Pacific  Ry.  Co.,  28  Wash. 
439,  68  Pac.  966.  This  being  true.  It  is  ap- 
parent that,  If  the  appellants'  contention  can 
be  maintained,  the  carrier  can  be  lawfully 
compelled  to  account  to  more  than  one  claim- 
ant of  the  property.  He  can  t>e  compelled 
to  account  to  the  consignor  because  It  can- 
not dispute  the  consignor's  title,  and  it  can 
be  compelled  to  account  to  the  consignor's 
assignees  because  they  are  the  owners  of 
the  consigned  property,  and  are  entitled  to 
have  it  delivered  to  them.  Manifestly,  such 
a  rule  Is  unjust,  and  ought  not  to  be  recog- 
nized unless  some  prtnclple  of  public  policy 
requires  It.  It  may  be  that  such  policy  re- 
quires that  a  carrier  should  not  be  permitted 
to  dispute  its  consignor's  original  title  when 
it  has  not  been  compelled  to  deliver  to  a 
third  person,  and  no  demand  for  deliver  has 
been  made  upon  It  by  such  third  person;  but 
we  cannot  conceive  that  public  policy  re- 
quires that  the  carrier  should  be  estopped 
from  showing  as  a  defense  to  an  action  for 
a  conversion  of  the  goods  that  the  consignor 
had  parted  with  his  title  since  making  the 
consignment.  Such  a  rule,  instead  of  con- 
serving a  principle  of  public  policy,  would 
have  a  contrary  effect;  it  would  encourage 
fraud  and  perjiuy.  But  we  do  not  need  to 
go  to  this  extent  in  the  case  before  us. 
Here  there  was  not  only  demand  on  the 
carrier  by  the  assignees  for  the  property, 
but  an  actual  receipt  by  them  of  a  part  of 
the  consignment,  and,  so  far  as  it  appears, 
they  are  still  claiming  the  property. 

The  other  contentions  seem  to  us  to  merit 
no  special  consideration.  Since  the  appel- 
lants have  parted  unconditionally  with  their 
interests  In  the  property,  they  cannot  be 
trustees  of  an  express  trust  with  relation 
thereto.  Moreover,  they  are  suing  in  their 
own  right,  claiming  an  Independent  right 
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to  recover,  and  nof  for  the  use  and  benefit 
of  their  assignees. 

Nor  can  the  appellants  maintain  this  ac- 
tion as  for  breach  of  contract  While  at 
common  law  an  action  could  be  maintained 
iii^alnst  a  carrier  either  In  assompsit  for  a 
breach  of  the  contract  of  carriage,  or  In 
trover  or  case  for  a  conversion  of  the  ^ods, 
.vet  to  maintain  either  of  such  actions  where 
the  value  of  the  consigned  goods  entered  into 
it  as  an  element  of  recovery,  It  was  essen- 
tial that  the  beneficial  interest  In  the  prop- 
erty remained  In  the  consignor.  Any  act 
of  the  consignor  which  would  defeat  a  re- 
covery for  the  value  of  the  goods  in  one 
form  of  action  would  defeat  recovery  in  the 
other.  So.  that,  if  this  distinction  is  still 
available  to  the  appellants  under  our  sys- 
tem of  pleading.  It  cannot  aid  them  here, 
because  the  value  of  the  goods  is  the  sole 
object  of  recovery;  and  this,  as  we  have 
shown.  Is  defeated  by  the  sale  made  sub- 
sequent to  the  consignment  of  the  goods  for 
shipment.  ,We  conclude  therefore  that  the 
appellants  cannot  maintain  the  action,  and 
that  the   trial   court  correctly  so   decided. 

The  Judgment  is  a£Srmed. 

MOUNT.  C.  J.,  and  RUDKIN,  CROW, 
and  ROOT,  JJ.,  concur. 


(39  Wash.  557) 

In  re  LONG'S  ESTATE. 

STERN  V.  SILL. 

(Supreme  Court  of  Washington.    Aug.  9,  1905.) 

1.  Administbators— Issuance    or    Letters — 

JUBISDICTION   OF  COUBT. 

Under  2  Ballinge^s  Ann.  Codes  &  St  J 
6087,  providing  for  the  granting  of  letters  tes- 
tamentary or  of  administration  in  tlie  county  of 
whicli  decedent  was  a  resident  or  had  liis  place 
of  at)ode  at  tlie  time  of  his  deatii,  tlie  superior 
court  of  the  county  in  which  a  resident  of  thia 
Ktate  bad  bis  residence  or  place  of  atxtde  at  the 
time  of  his  death  has  exclu.iive  original  juris- 
diction to  administer  his  estate  and  to  issue 
general  letters  of  administration  thereon;  and 
while  the  superior  court  of  another  county  in 
which  decedent  left  projierty  or  business  mat- 
ters requiring  immediate  attention  may  have 
jurisdiction  to  appoint  a  special  administrator 
to  conserve  the  property  until  a  general  ad- 
ministrator is  appointed,  the  appointment  of 
such  a  special  administrator  does  not  give  such 
coMTt  jurisdiction  to  issue  general  letters,  nor 
in  any  way  to  interfere  with  the  exercise  of 
general  jurisdiction  by  the  court  of  the  coun- 
ty where  decedent  resided. 

2.  Same  —  Objections  to  Grant— Right  to 
Urge. 

An  objection  to  the  grant  of  general  let- 
ters of  administration  that  the  40  days  during 
which  a  preference  right  is  given  to  certain 
heirs  and  next  of  kin  had  not  elapsed  at  the 
time  of  the  issuance  of  the  letters  is  not  avail- 
able to  one  who  does  not  belong  to  any  of  the 
classes  for  whom  such  preference  right  is  pro- 
vided, except  that  of  "principal  creditors,  to 
which  the  administrator  appointed  also  belongs. 

3.  Same— Petitions— Essential    Averments. 

A  petition  for  letters  of  administration 
need  not  set  forth  that  there  are  no  other  ap- 
plications for  letters  pending.. 


4.  AppEAii—PRESuuPTiONB— Amendments. 

Where  the  evidence  introduced  in  support 
of  an  application  for  letters  of  administration 
is  sufficient  to  and  does  establish  all  the  nec- 
essary facts,  it  will  be  assumed  on  appeal,  in 
the  absence  of  any  showing  of  prejudice  to  the 
rights  of  others,  that  the  application  was 
amended  to  correspond  with  the  proofs. 

5.  Adhinistbatobs— Pboceeoinos    fob    Ap- 
pointment—Evidence. 

On  an  application  for  the  grant  of  let- 
ters of  administration,  the  proceedings  of  the 
superior  court  of  another  county  granting  spe- 
cial letters  are  immaterial,  and  a  certified  copy 
thereof  is  properly  excluded  from  evidence. 

Appeal  from  Superior  Court,  Snohomish 
County;  John  C.  Denney,  Jud^e. 

In  the  matter  of  the  estate  of  James  Long, 
deceased.  From  an  order  and  decree  ap- 
pointing Jasper  Sill  administrator  of  said  es- 
tate, Leopold  M.  Stem,  individually  and  as 
special  administrator,  appeals.    AtBrmed. 

William  Sheller  and  Leopold  M.  Stem,  for 
appellant.    Bell  &  Austin,  for  respondent. 

ROOT,  J.  Oa  the  28th  day  of  September, 
1904,  one  James  Long  was  in  a  hospital  in 
Seattle,  seriously'  Ul.  He  requested  that  an 
attorney  be  called  to  draft  for  him  a  will. 
Appellant  was  thereupon  sent  for,  and  ap- 
peared, and  was  having  some  conversation 
with  Long  relative  to  his  property  and  af- 
fairs, when  said  Long  became  suddenly 
worse,  and  died  without  having  made  any 
will.  Appellant  testified  that  Long  told  him 
that  he  resided  In  Seattle,  and  that  he  wish- 
ed him  (Stern)  to  look  after  his  affairs  In 
case  of  his  death.  Long  had  never  known  or 
seen  appellant  until  that  day,  a  couple  of 
hours  before  his  death.  On  the  day  follow- 
ing appellant  applied  to  the  superior  court 
In  King  county  for  special  letters  of  adminis- 
tration upon  said  Long's  estate,  which  were 
granted  by  said  court.  On  October  1,  1904, 
respondent,  Jasper  Sill,  a  long  time  friend 
and  neighbor  of  decedent,  applied  to  the  su- 
perior court  of  Snohomish  county  for  ap- 
pointment as  general  administrator  of  the 
estate.  This  petition  was  set  to  be  beard 
October  12th,  but  the  hearing  was  postponed 
until  October  19th,  at  which  time  appellant. 
In  his  Individual  capacity  and  as  special  ad- 
ministrator, appeared,  and  objected  to  the 
jurisdiction  of  the  court  of  Snohomish  coun- 
ty and  to  the  appointment  of  said  Sill.  After 
bearing  the  evidence,  the  court  appointed  re- 
spondent, Sill,  as  general  administrator,  and 
directed  that  letters  as  such  be  issued  to  him 
upon  taking  the  affidavit  and  filing  the  neces- 
sary bond.  Said  Sill  duly  qualified  and  as- 
sumed the  duties  of  general  administrator  of 
said  estate.  '  From  this  order  and  decree  ap- 
peal is  taken  to  this  court. 

It  Is  the  contention  of  appellant  that  the 
larger  part  of  decedent's  estate  was  in  King 
county,  and  that  the  court  of  either  Snoho- 
mish or  King  county  might  exercise  Jurisdic- 
tion of  the  estate;  the  question  as  to  which 
to  be  controlled  by  the  priority  of  the  appli- 
cation or  of  the  adjudication  of  the  Jurisdic- 
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tional  qnestlon,  and  that  the  granting  of  spe- 
cial letters  by  the  King  county  court  was  an 
assumption  by  that  court  of  jurisdiction 
which  deprived  the  Snohomish  county  court 
of  ail  right  to  deal  with  the  estate.  We  do 
not  think  this  contention  can  be  upheld. 
Section  6087,  2  Ballinger's  Ann.  Codes  &  St., 
provides  as  follows:  "Wills  shall  be  proved 
and  letters  testamentary  or  of  administration 
shall  be  granted, — (1)  In  the  county  of  which 
decedent  was  a  resident,  or  has  his  place  of 
abode  at  the  time  of  his  death;  (2)  is  the 
county  In  which  he  may  have  died,  leaving 
estate  therein,,  and  not  being  a  resident  of 
the  state;  (3)  in  the  county  in  which  any 
part  of  his  estate  may  be,  he  having  died  out 
of  the  state,  and  not  having  been  a  resident 
thereof  at  the  time  of  his  death."  While  it 
is  claimed  by  appellant  that  decedent  said 
he  was  a  resident  of  King  county,  yet  upon 
the  hearing  of  respondent's  application  sev- 
eral witnesses  testified  that  they  had  known 
him  as  a  resident  of  Snohomish  county  for 
many  years,  two  of  them  as  many  as  26  years 
and  one  for  over  40  years;  that  he  had  owned 
farms  and  other  property  in  that  county,  and 
was  still  the  owner  of  property  therein;  that 
he  had  sent  for  some  of  his  papers  to  be  for- 
warded to  him  at  Seattle,  probably  for  the 
purpose  of  preparing  his  will.  From  the 
great  preponderance  of  the  evidence,  it  ap- 
pears that  Long  had  resided  In  Snohomish 
county  for  40  years,  and  was  a  resident 
thereof  at  the  time  of  his  death,  and  left  es- 
tate therein.  Under  the  statute,  the  superior 
court  of  that  county  had  exclusive  original 
Jurisdiction  to  administer  his  estate  and  to 
issue  general  letters  of  administration  there- 
upon. Where  a  resident  of  one  county  in  this 
state  dies  in  another  county,  with  property 
or  business  matter;s  requiring  Immediate  at- 
tention, it  is  doubtless  true  that  the  superior 
court  of  the  latter  county  has  Jurisdiction 
over  the  estate  in  that  county  for  the  purpose 
of  appointing  a  special  administrator  to  con- 
serve the  property  until  an  executor  or  gen- 
eral administrator  is  appointed  by  the  court 
which  has  Jurisdiction  to  administer  the  en- 
tire estate;  but  the  appointment  of  such  spe- 
cial administrator  does  not  give  such  court 
Jurisdiction  to  issue  letters  of  general  ad- 
ministration, nor  in  any  way  to  interfere  with 
the  exercise  of  general  Jurisdiction  by  the 
court  of  the  county  where  the  decedent  re- 
sided or  had  his  abode.  The  residence  or 
"place  of  abode"  of  the  decedent  In  this  state 


fixes  the  Jurisdiction  of  the  court  for  the  pur- 
pose of  granting  general  letters. 

It  is  urged  by  the  appellant  that  respond- 
ent could  not  have  been  legally  appointed, 
for  the  reason  that  40  days  had  not  elapsed 
since  the  decedent's  death,  during  which  pe- 
riod a  preference  right  is  given  to  certain 
heirs  and  next  of  kin.  We  do  not  thUik  this 
objection  can  be  raised  by  appellant,  as  he 
does  not  claim  to  belong  to  any  of  the  classes 
for  whom  such  preference  right  is  provided, 
except  that  of  "principal  creditors,"  to  wjilch 
respondent  was  found  to  belong. 

It  is  also  urged  that  the  petition  is  insulfi- 
cient  because  it  did  not  set  forth  that  there 
were  no  other  applications  for  letters  pend- 
ing.   We  do  not  think  this  essential. 

Certain  other  defects  in  the  application  are 
suggested,  but  as  the  evidence  was  sufficient 
to,  and  did,  establish  all  of  the  facts  neces- 
sary, It  will  be  assumed,  in  the  absence  of 
any  showing  of  prejudice  to  the  rights  of 
others,  that  the  application  was  amended  to 
correspond  with  the  proofs. 

Appellant  claims  that,  upon  the  hearing  of 
respondent's  application,  the  court  refused  to 
admit  in  evidence  a  certified  copy  of  some  of 
the  proceedings  of  the  superior  court  of  King 
county  in  the  special  administration  proceed- 
ing. This  tendered  evidence  was  immateri- 
al, and  its  exclusion  was  not  error. 

Certain  other  errors  are  suggested,  but  it 
is  urged  by  respondent  that  no  proper  excep- 
tions were  reserved.  The  exceptions  are  in- 
sufficient However,  an  examination  of  the 
matters  complained  of  convinces  us  that 
there  are  no  errors  which  would  Justify  a 
disturbance  of  the  order  and  decree  of  the 
trial  court    The  same  is  therefore  affirmed. 

MOUNT,  C.  J.,  and  CROW,  J.,  concur. 

RUDKIN,  J.  When  a  resident  of  this 
state  dies,  I  am  of  opinion  ttiat  jurisdiction 
to  appoint  either  a  special  or  general  admin- 
istrator l3  vested  exclusively  in  the  superior 
court  of  the  county  in  which  the  decedent  re- 
sided at  the  time  of  bis  death.  For  this  rea- 
son I  think  the  appointment  of  a  special  ad- 
ministrator by  the  superior  court  of  King 
county,  under  the  circumstances  stated  in 
the  opinion  of  the  court,  was  without  Juris- 
diction and  utterly  void.  I  therefore  concur 
in  the  Judgment 

FULLERTON,  J.    I  concur  In  the  result 
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(47  Or.  U4) 

HORN  V.  UNITED  STATES  MIN.  CO.  et  al. 
(Supreme  Court  of  Oregon.    Aug.  15,  1905.) 

1.  Appeal— Objections    Available— Insuf- 
nciENCT  OF  Complaint. 

Defendant  is  not  precluded  by  .a  foreclos- 
ure decree  rendered  for  plaintiff  from  object- 
ing for  the  first  time  on  appeal  that  the  com- 
plaint does  not  state  facts  entitling  plaintiff  to 
relief. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §  1232.] 

2.  Mines  and  Minebalb— Minbbs'   Liens— 
Pebfection— Filing  op  Claim. 

Under  the  statute  requiring  every  laborer 
entitled  to  a  claim  of  lien  upon  a  mine  to  file 
his  claim  with  the  county  clerk  within  60  days 
after  ceasing  to  labor  therein,  the  filing  of  the 
lien  within  the  time  prescribed  by  the  statute 
is  a  condition  precedent  to  the  preservation  by 
the  laborer  of  the  inchoate  right  of  lien  arising 
from  the  performance  of  the  work,  and  if  it 
is  not  observed  the  lien  is  lost. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34» 
Cent.  Dig.  Mines  and  Minerals,  %  236.] 
a  Same— Time  to  File  Lien— Computation. 
Under  the  statute  requiring  every  laborer 
entitled  to  a  claim  of  lien  on  a  mine  to  file 
the  same  with  the  county  clerk  within  60  days 
after  ceasing  to  labor  therein,  the  time  within 
which  to  file  a  lien  is  reckoned  by  excluding 
the  first  (the  last  day  of  service  in  the  mine) 
and  including  the  last  day  of  the  period  pre- 
scribed. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mines  and  Minerals,  |  236;  vol.  45, 
Cent.  Dig.  Time,  §§  11,  12,  15.] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  J.  W.  Hamilton,  Judge. 

Suit  by  William  Horn  against  the  United 
States  Mining  Company  and  another.  J'rom 
a  decree  for  plaintiff,  defendants  appeal.  Re- 
versed. 

Plaintiff  seeks  by  this  suit  to  foreclose  an 
alleged  mecbanic's  or  miner's  Hen.  The  com- 
plaint sets  out,  among  other  usual  and  neces- 
sary allegations,  that  on  and  between  the 
24th  day  of  August  and  the  7th  day  of  No- 
vember, 1903,  the  plaintiff  performed  work 
and  labor  for  defendant  in  digging  a  tunnel 
for  the  distance  of  75  feet  at  the  agreed 
price  of  $8  per  foot,  and  of  the  aggregate 
value  of  $600;  that  $83.50  has  been  paid, 
Icnving  a  balance  due  plaintiff  of  $516.50; 
that  plaintiff  on  January  7th  duly  and  legally 
filed  and  recorded  a  miner's  lien  In  the  coun- 
ty clerk's  office  for  Douglas  county,  and 
claims  a  lien  accordingly.  Such  Is  the  lien 
sought  to  be  foreclosed.  There  was  a  mo- 
tion In  the  circuit  court  to  strike  out  parts  of 
the  complaint,  which  was  denied,  and  a  de- 
cree rendered  in  accordance  with  the  demand, 
from  which  the  defendant  appeals. 


Wm.  M.  La  Force,  for  appellants. 
Long,  for  respondent 


John  T. 


WOLVERTON,  C.  J.  (after  stating  the 
facts).  It  Is  urged  here  for  the  flr^t  time 
that  the  complaint  does  not  state  facts  en- 
titling the  plaintiff  to  relief.  As  defendant 
Is  not  precluded  by  the  decree  from  making 
the  objection,  he  Is  entitled  to  insist  upon  it 
now.     The    question    Involved    is    whether 
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plaintiff  bad  perfected  and  obtained  his  Hen 
as  claimed.  The  statute  imposes  the  duty 
upon  every  laborer  entitled  to  a  claim  of  lien 
upon  a  mine,  lode,  or  deposit  to  file  his  claim 
with  the  county  clerk  of  the  county  In  which 
the  mine  is  situated  within  60  days  after  he 
has  ceased  to  labor  therein.  "The  right,"  Say 
the  learned  authors  of  the  American  and 
English  Encyclopedia  of  Law  (vol.  20  [2d 
EM.]  p.  493),  "to  assert  and  perfect  a  me- 
chanic's lien,  is  very  generally  held  to  be  a 
privilege  which  the  lienor  may  exercise  or 
not,  at  his  pleasure,  and  hence  Is  subject  to 
waiver."  Indeed,  this  court  has  held  as 
much  in  Hughes  v.  Lansing,  34  Or.  118,  55 
Pac.  95,  75  Am.  St  Rep.  574,  wherein  we 
say,  construing  a  like  statute,  that:  "While 
the  statute  gives  the  lien  in  the  Arst  instance 
for  a  specified  time,  without  the  assertion  of 
any  formal  claim  therefor.  It  is  made  In- 
cumbent upon  the  lienor.  If  be  Intends  to 
preserve  his  lien,  to  make  a  record  of  such 
intention,  and  to  bring  suit  thereon  within 
the  time  prescribed;  and,  If  he  does  not 
observe  these  regulations,  the  lien  must  be 
deemed  to  have  lapsed."  See,  also,  Ram- 
sey's Appeal  (Pa.)  27  Am.  Dec.  301. .  Thus  it 
is  that  the  filing  of  the  lien  within  the  time 
prescribed  by  the  statute  becomes  a  condi- 
tion precedent  to  preserving  the  inchoate 
right  of  lien  that  the  laborer  has  by  reason 
of  performing  ids  work,  and.  If  not  observed, 
the  lien  Is  lost  Both. upon  authority  and  un- 
der the  Code  time  Is  reckoned  by  excluding 
the  first  day,  or  day  from  or  after  which  an 
act  Is  done,  and  including  the  last  of  the 
period  prescribed.  28-  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  211;  Carothers  v.  Wheeler,  1  Or. 
194;  O'Hara  v.  Parker,  27  Or.  156,  39  Pac. 
1004.  Governed  by  this  rule,  we  find  that  by 
excluding  the  last  day  of  service,  namely, 
November  7th,  and  Including  the  last  of  the 
sixty  days  given  for  filing  the  Hen,  the  plain- 
tiff Is  short  one  day;  that  Is,  excluding  No- 
vember 7th,  the  sixty  days  fully  expired  with 
the  6th  of  January,  1904,  and  the  filing  on 
the  7th  was  too  late.  The  complaint  was 
therefore  insufficient  to  support  the  decree, 
which  leads  to  a  reversal,  and  the  cause  will 
accordingly  be  dismissed. 


(47  Or.  S5) 
HORN  V.  UNITED  SECURITIES  CO. 
(Supreme  (3ourt  of  Oregon.    Aug.  15,  1905.) 

1.  Judgments  —  Vacation  —  Discretion     of 
Trial  Court. 

A  motion  to  vacate  a  judgment  rendered 
for  want  of  an  answer  on  the  ground  of  mis- 
take, inadvertence,  and  excusable  neglect  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  which  cannot  be  disturbed  on  appeal  un- 
less manifestly '  abused. 

[Ed.   Note. — For  cases   in   point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  $f  3877-3879.] 

2.  Same— Inadvertence  and  Surprise— Suf- 
FiciENCT  OF  Showing. 

In  support  of  a  motion  to  vacate  a  judg- 
ment rendered  on  October  12th  for  want  of  an 
answer,    defendant's    counsel    showed    that    onj 
October  5th  he  forwarded^  tti^gjpJUH^J^j^t5ite[^ 
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parts  of  the  complaint,  notifying  the  clerk  that 
he  desired  to  be  advised  of  the  decision;  that 
on  October  10th  the  clerk  notified  counsel  that 
the  motion  was  overruled,  which  letter  of  noti- 
fication was  not  delivered  at  the  office  of  coun- 
sel until  the  momiuK  of  the  13th,  at  which 
time  he  was  in  attendance  upon  court  in  an- 
other county ;  that  on  that  day  he  prepared 
and  transmitted  an  answer,  and  wrote  to  plain- 
tiff's counsel  asking  him  as  a  matter  of  courtesy 
for  advice  as  to  the  proper  steps  to  be  taken 
in  the  premises,  to  which  plaintiff's  counsel 
replied  that  he  had  obtained  judgment.  Held, 
that  there  was  no  such  surprise,  inadvertence, 
or. excusable  neglect  as  to  make  it  an  abuse  of 
discretion  for  the  court  to  refuse  to  vacate  the 
judgment. 

[Ed.  Note. — For  cases  in  point,  see  v/ol.  30, 
Cent.  Dig.  Judgment,  §  711.] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;   J.  W.  Hamilton,  Judge. 

Action  by  William  Horn  against  the  United 
Securities  Company.  On  June  9,  1904,  plain- 
tiff filed  a  complaint  against  the  above-named 
defendant,  containing  three  counts,  to  which 
the  defendant,  on  October  5th,  Interposed  a 
motion  to  strike  out  parts  of  It  Afterwards, 
on  October  10th,  that  being  the  first  day  of 
the  regular  term  of  the  circuit  court  at  Rose- 
burg,  the  motion  was  called  up  by  plaintiff's 
counsel,  and,  there  being  no  further  appear- 
ance In  behalf  of  defendant,  It  was  overruled. 
Two  days  later,  the  defendant  failing  fur- 
ther to  appear  or  otherwise  plead  to  the 
complaint,  judgment  was  rendered  for  plain- 
tiff for  want  of  an  answer.  Subsequently 
defendant  applied  to  the  court  for  a  vacation 
of  the  judgment  and  for  leave  to  answer  over, 
and,  being  unsuccessful,  brings  Its  appeal. 
Affirmed. 

Wm.  M.  La  Force,  for  appellant  John 
T.  Long,  for  respondent 

WOLVERTON,  C.  J.  Appellant  has  made 
two  assignments  of  error.  One  pertains  to 
the  overruling  of  the  motion  to  strike  out 
and  the  other  Is  with  reference  to  the  court's 
refusal  to  vacate  the  judgment  with  leave 
to  answer  over.  The  former  was  not  insisted 
upon  In  the  argument,  doubtless  because  it 
was  deemed  frivolous,  and  without  merit,  as 
It  really  is.  The  latter  requires  considera- 
tion. The  question  Involved  Is  whether  the 
court  abused  Its  discretion  In  denying  the 
relief  sought.  The  excuse  suggested  why 
there  was  no  appearance  when  the  motion 
was  disiK>sed  of  and  the  judgment  entered  for 
want  of  an  answer  is  contained  In  the  affida- 
vit of  counsel  for  appellant.  It  shows.  In 
brief,  that  counsel  forwarded  the  motion  to 
strike  out  to  the  clerk  October  5th,  with  a 
request  to  the  clerk  to  say  to  the  court  when 
the  motion  was  culled  up  that  it  was  not 
put  In  for  delay,  and  that  counsel  desired  an 
Inspection  and  decision  with  reference  to  it; 
that  counsel  desired  also  to  be  advised  of 
the  result  of  the  decision ;  that  on  October 
10th  the  clerk  notified  counsel  that  the  mo- 
tion was  overruled,  which  letter  of  notifica- 
tion was  not  delivered  at  the  office  of  coun- 
sel imtll  the  morning  of  the  ISth,  at  which 


time  he  was  In  attendance  ujjon  the  court  In 
Columbia  county ;  that  on  that  day  counsel 
prepared  an  answer,  sent  a  copy  of  It  to  op- 
posing counsel,  and  the  original  to  the  clerk : 
that  counsel  also  wrote  to  opposing  counsel, 
and  requested  him,  as  a  matter  of  profession- 
al courtesy,  to  advise  him  as  to  the  proper 
steps  to  be  taken  by  the  affiant  in  the  prem- 
ises, to  which  plalntlfTs  cotmsel  replied  ia 
a  couple  of  days  that  he  had  obtained  judg- 
ment in  the  cause ;  that  affiant  was  takeji  by 
surprise ;  ~  and  that  the  judgment  was  given 
and  rendered  through  his  mistake,  inad- 
vertence, and  excusable  neglect.  The  motion 
was  addressed  to  the  sound  discretion  of  the 
circuit  court,  and,  if  there  has  not  been  a 
manifest  abuse  of  It,  we  cannot  disturb  the 
result  White  v.  Northwest  Stage  Co.,  5  Or. 
99,  103;  Lovejoy  v.  Willamette  Locks  Co.,  24 
Or.  569,  34  Pac.  660.  The  showing  made  in- 
dicates quite  clearly  that  counsel  was  dere- 
lict In  his  attendance  upon  the  court  at  the 
proper  time,  and  the  reasons  advanced  for 
his  dereliction  were  manifestly  insufficient 
to  occasion  surprise,  nor  was  there  such  in- 
advertence or  excusable  neglect  that  the 
circuit  court  was  required.  In  the  exercise  of 
a  sound  discretion,  to  relieve  against  The 
court  might  have  relieved  counsel  of  the  sit- 
uation, but  It  was  not  an  abuse  of  discretion 
not  to  do  so. 
The  judgment  will  be  affirmed. 


'  (7  Cal.  Unrep.  217) 

HARRISON,  Judge,  v.  COLGAN,  State  Con- 
troller.    (S.  F.  4,375.) 
(Supreme  Court  of  California.     July  21,  1905.) 

1.  CouBTS— Justices  or  the  District  Couets 
or  Appeal— Sai^abt—Jubisdiction. 

The  Supreme  Court  is  the  only  tribunal 
empowered  to  determine  the  amount  of  the  sal- 
ary of  the  justices  of  the  District  Court  of  Ap- 
peals. 

2.  Salary  of  Jttstices  of  Sofbbhk  Cottbt— 
Amendatobt  Act — EJppect. 

St  1905,  p.  224,  c.  240,  amending  a  statute 
fixing  the  salary  of  the  justices  of  the  Supreme 
Court  at  $6,000  a  year,  by  providing  that  the 
annual  salary  of  each  justice  of  the  Supreme 
Court  shall  be  $8,000,  and  the  annual  salary  of 
each  justice  of  the  District  Courts  of  Appeal 
$7,000,  has  no  application  to  any  justice  of  the 
Supreme  Court  in  office  at  the  time  of  the 
adoption  of  the  amendment;  but  suc^  justices 
during  their  term  are  entitled  only  to  the  salary 
fixed  by  the  earlier  statute. 

In  Bank.  Petition  for  a  writ  of  mandamus 
by  Ralph  C.  Harrison  against  B.  P.  Colgan, 
to  compel  respondent  ^as  State  Controller, 
to  draw  his  warrant  on  the  state  treasury,  In 
favor  of  petitioner.    Alternative  writ  issued. 

Charles  W.  Slack,  for  petitioner. 

PER  CURIAM.  While  In  form  this  is  an 
application  by  Ralph  C.  Harrison,  Presiding 
Justice  of  the  District  Court  of  Appeals  for 
the  Furst  Judicial  District,  for  a  writ  of  man- 
date to  the  Controller,  requiring  him  to  draw 
his  warrant  upon  the  state  treasury  in  favor 
of  the  petitioner  for  the  sum  of  S066.6&  in 
Digitized  by  VJ^^^^V  It 
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effect  It  is  an  effort  by  all  of  the  justices  of 
the  District  Courts  of  AM»eal  to  have  deter- 
mined the  amount  of  salary  which  they  are 
entitled  to  draw.  This  tribunal  is  the  only 
tribunal  under  the  law  to  which  they  can 
appeal  for  the  determination  of  this  ques- 
tion. The  statute  under  which  it  is  con- 
teudM  that  they  are  entitled  to  their  salary 
reads  as  follows:  "The  annual  salary  of 
each  justice  of  the  Supreme  Court  is  $8,000, 
and  the  annual  salary  of  each  justice  of  the 
several  District  Courts  of  Appeal  is  ?7,000." 
St  1905,  p.  224,  c.  249.  This  statute  is  an 
amendment  to  the  earlier  provision  of  the 
law  which  declared:  "The  annual  salary  of 
each  justice  of  the  Supreme  Court  is  $6,000 
a  year."  Our  conviction  is  absolutely  fixed 
that  the  amendment  above  quoted  has  no 
application  to  any  justice  of  this  Supreme 
Court  now  in  office,  during  the  term  for 
which  he  has  been  elected,  and  that  the  sal- 
ary of  each  of  such  justices  is,  and  must 
continue  to  be,  in  the  absence  of  a  constitu-* 
tional  amendment,  during  his  term  of  office, 
the  sum  of  $6,000  a  year.  With  this  expres- 
sion of  our  conviction  upon  this  subject,  in 
view  of  the  fact  that  this  is  the  only  tribunal 
to  which  the  District  Courts  of  Appeal  can 
turn,  we  believe  an  alternative  writ  should 
be  granted  for  the  hearing  and  .determina- 
tion of  such  other  questions  as  may  be  pre- 
sented. 

Let  the  alternative  writ  Issue  as  prayed 
for,  returnable  before  this  court  on  Monday, 
September  4,  1905,  at  10  o'clock  a.  m. 

McPARLAND,  J.  I  concur  in  the  order 
directing  an  alternative  writ  to  issue;  but 
I  think  that  all  of  the  questions  involved  in 
the  petition  for  the  writ  should  be  left  open 
until  after  full  argument  on  the  final  hear- 
ing. 


(147  Cal.  343) 

In  re  ALDniCH'S  ESTATE.     (L.  A.  1,613.) 

(Supreme  Court  of  California.    .Tuly  21,  1905.) 

1.  Administkatobs  —  Appointment  —  Pbo- 
CEEDiNos — Order — Conclusiveness. 

Wliere  letters  of  admini-stration  were  issued 
on  the  written  request  and  nomination  of  one 
whom  the  administrator  alleged  to  be  the  sur- 
vivinff  wife  of  the  deceased,  and  after  notice 
and  hearing  as  provided  by  statute,  on  a  find- 
ing that  tile  nominee  was  the  only  surviving 
wife  of  the  deceased  and  that  she  had  duly  re- 
qaested  the  appointment  of  the  applicant,  such 
order  was  conclusive  against  tlie  sulisequent 
application  of  another,  alleging  that  she  was 
the  surviving  wife  of  the  intestate. 

2.  Same— Statvtes. 

Code  Civ.  Proc.  i  1383,  providing  that 
when  letters  have  been  granted  to  any  other 
person  than  the  surviving  hu.sband  or  wife, 
ohild,  father,  mother,  brother,  or  sister  of  the 
intestate,  any  one  of  such  persons  may  obtain 
the  revocation  of  such  letters  and  be  entitled 
to  the  administration,  deals  only  with  clnsses 
respectively  given  statutory  priority,  and  does 
n^t  entitle  one  claiming  to  be  decedent's  widow 
to  the  revocation  of  letters  granted  on  the 
nomination  of  another,  alleged  and  found  to  be 
decedent's  widow  after  due  notice  and  bearing. 


Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Curtis  D.  Wil- 
bur, Judge. 

Application  by  Sarah  Olive  Aldrich  for  the 
revocation  of  letters  on  the  estate  of  Eller- 
ton  W.  Aldrich,  deceased.  Issued  to  W.  3. 
Allen,  and  for  the  Issuance  of  letters  to  her. 
From  an  order  denying  the  application,  pe- 
titioner appeals.    Affirmed. 

Powers  &  Holland,  Works,  Lee'&  Works, 
Elizabeth  L.  Kinney,  John  D.  Pope,  and  Wil- 
liam B.  Livingood,  for  appellant.  Henry  J. 
I  Stevens,  for  respondent.  Leon  F.  Moss,  for 
public  administrator. 

McFARLAND,  J,  Letters  of  administra- 
tion in  the  alKtve  estate  were  Issued  to  W. 
S.  Allen  on  the  nomination  of  Lenora  Aid- 
rich,  who  claimed  to  be  the  surviving  wife 
of  the  deceased.  Several  months  afterwards  • 
Sarah  Olive  Aldrich,  also  claiming  to  be  the 
surviving  wife  of  the  deceased,  filed  a  pe- 
tition asking  that  the  letters  of  administra- 
tion to  Allen  be  revoked  and  that  letters  is- 
sue to  her.  The  court  below  denied  this  pe- 
tition, and  from  the  order  denying  It,  and 
from  an  order  denying  her  motion  for  a  new 
trial,  the  said  Sarah  Olive  Aldrich  appeals. 

Many  questions  are  raised  in  the  case, 
which  we  do  not  consider  it  necessary  to  dis- 
cuss, because,  in  our  opinion,  the  first  order 
of  the  probate  court  appointing  Allen  admin- 
istrator was  final  and  conclusive  as  to  the 
right  to  the  administration  of  the  estate.  An 
order  appointing  an  administrator  is  a  pro- 
ceeding In  rem,  and  binds  all  persons,  ex- 
cept where  statutory  requirements  as  to  no- 
tices, etc.,  have  not  been  complied  with,  and 
except  as  to  persons  who  are  expressly  ex- 
cepted by  statute  ffom  the  conclusiveness  of 
the  order.  In  the  case  at  bar  Allen  based 
his  petition  for  letters  on  the  written  re- 
quest and  nomination  of  Lenora  Aldrich, 
whom  he  alleged  to  be  the  surviving  wife  of 
the  deceased.  The  public  -administrator  also 
filed  a  petition  to  be  appointed  administra- 
tor of  said  estate.  Both  petitions  were  heard 
at  the  same  time,  and  notice  of  the  hearing, 
as  provided  by  the  statute,  was  duly  given, 
and  all  of  the  provisions  of  the  statute 
touching  the  matter  of  the  appointment  of 
an  administrator  were  complied  with.  The 
court  found  that  said  Lenora  was  the  only 
surviving  wife  of  the  deceased,  and  that  she 
had  duly  requested  the  appointment  of  Al- 
len, and  ordered  and  decreed  that  letters  is- 
sue to  said  Allen.  This  order  was  made  Oc- 
tober 17,  1902.  The  petition  of  the  appel- 
lant for  the  revocation  of  the  letters  to  Al- 
len was  filed  February  20,  1903. 

Appellant  asserts  her  right  to  revoke  the 
letters  to  Allen  under  section  1383,  Code  Civ. 
Proc,  which  provides  that  when  letters  have 
been  granted  "to  any  9ther  person  than  the 
surviving  husband  or  wife,  child,  father, 
mother,  brother,  or  sister  of  the  intestate," 
any  one  of  such  persons  may  obtain  the  rev- 
ocation of  the  letters  an^jftPgcfS'yt'iJgrtJlJ^C 
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admlnlBtratlon.  Bnt  tbls  section  evldeiitly 
deals  with  classes  of  persons  who  are  given, 
respectively,  statutory  priority  In  their  rights 
to  letters  of  administration.  It  does  not  al- 
low the  former  decree  to  be  reviewed  or  as- 
sailed, but  merely  permits  It  to  be  super- 
seded by  a  person  of  another  and  superior 
class.  It  refers  to  a  case  where  letters  have 
been  granted  to  one  not  claiming,  or  having 
been  adjudicated,  to  be  one  of  the  persons 
mentioned  in  section  1383,  as,  for  instance, 
where  the  public  administrator,  or  a  credit- 
or, or  some  other  person  legally  competent, 
but  not  enumerated  In  said  section,  has  been 
appointed.  It  does  not  embrace  a  case  where 
the  one  appointed  had  applied  as  one  of  the 
persons  enumerated  in  the  said  section,,  and 
had  been  adjudicated  by  the  court  to  be  the 
surviving  husband  or  wife,  or  one  of  the 
other  persons  enumerated  therein.  The  de- 
cree appointing  Allen  Is  conclusive  as  to  the 
things  therein  adjudicated,  one  of  which  was 
that  Lenora  was  the  surviving  wife.  The 
fact  that  appellant  did  not  personally  appear 
in  the  proceeding  which  resulted  in  the  ap- 
pointment of  Allen,  or  had  not  actual  no- 
tice of  such  proceeding,  makes  no  differ- 
ence. In  proceedings  In  rem  no  notice  is 
necessary,  except  such  notice  as  the  statute 
expressly  prescribes.  We  hold,  therefore, 
that  the  appointment  of  Allen  conclusively 
determined  that  Lenora  was  the  surviving 
wife,  so  far,  at  least,  as  the  question  of  the 
right  of  administration  as  between  her  and 
the  appellant  is  Involved;  and  the  right  to 
letters  of  administration  Is  the  only  one  aris- 
ing in  this  appeal. 

The  judgment  and  orders  appealed  from 
are  affirmed. 

We  concur:    LOKIGAN,  X;  HirXSHAW,  J. 


(147  Cal.  S61) 

WADMAN  et  al.  v.  BURKE  et  al.     (S.  T. 
2,935.) 

(Supreme  Court  of  California.    July  25,  1905.) 

1.  Appeai/— Obdeb  Denting  New  TBiAii— Re- 
view. 

Where  an  appeal  is  only  taken  from  an 
order  denying  a  motion  for  a  new  trial,  and  not 
from  tlie  judgment,  tlie  sufficiency  of  the  com- 
plaint or  findings  to  support  the  judgment  or 
conclusions  of  law  cannot  he  reviewed. 

[Ed.   Note. — For  cases  in  point,  see  vol.   3, 
Cent  Dig.  Appeal  and  Error,  $§  3476,  3480.] 

2.  Landlobd  and  Tenants-Leases — Renew- 
Ai,— Tbadb  Fixtubes— Removal. 

A  lease  for  five  years  contained  a  covenant 
for  renewal  for  the  furtlier  term  of  five  years 
at  an  advanced  rental.  Before  tlie  lease  was 
renewed,  iiowever,  plaintiff's  testatrix,  a  gran- 
tee of  the  premises,  agreed  with  defendant  to 
renew  the  lease  for  five  years  at  the  same  rent, 
to  prevent  defendant  moving  out  and  removing 
trade  fixturM  which  had  been  annexed  to  the 
freehold,  whereupon  defendant  executed  a  new 
lease,  containing  no  res^ervation  of  the  fixtures 
and  providing  that  he  should  keep  the  premises 
in  repair  and  at  the  expiration  of  the  term 
surrender  the  premises  in  as  good  condition  as 
reasonable  wear  and  tear  would  permit,    M.ei.l 


that,  on  termination  of  the  second  lease,  de- 
fendant was  not  entitled  to  remove  such  fix- 
tures. 

[Ed.  Note. — For  cases  in  point,  see  voL  23, 
Cent.  Dig.  Fixtures,  {{  23-29.] 

Siiaw  and  Lorigan,  JJ.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  James  M. 
Troutt,  Judge. 

Action  by  Mary  Ellen  Wadman  and  others, 
as  executrices  of  the  estate  of  Ellen  Kelly, 
deceased,  against  W.  J.  Burke  and  others. 
From  an  order  denying  defendants'  motion 
for  a  new  trial,  they  appeal.     Affirmed. 

J.  D.  Sullivan  and  Herbert  Choynski  (C. 
B.  Nougues,  of  counsel),  for  appellants.  Wil- 
liam B.  Bosley  and  John  S.  Drum,  for  re- 
spondents. 

VAN  DTKB,  J.  This  iB  an  appeal  tram 
an  order  denying  defendants'  motion  for  a 
new  triaL  The  action  was  instituted  April 
'28,  1897,  to  obtain  an  injunction  restraining 
the  defendants  from  selling  and  removing 
certain  saloon  fixtures  from  a  building  l>e- 
longlng  to  the  estate  of  the  plaintiffs'  testa- 
trix. On  the  26tb  of  Marcli,  1888,  defend- 
ant Burke  leased  from  Lawrence  Kelly,  then 
the  owner,  the  premises  at  the  northeast 
corner  of  Valencia  and  Twenty-Sixth  streets, 
in  the  city  and  county  of  San  Francisco,  for 
the  term  of  five  years  from  the  1st  day  of 
September  following,  at  the  monthly  rental  . 
of  $75  per  month,  payable  In  advance  on  the 
1st  day  of  each  and  every  month  during 
said  term.  Said  lease  also  contained  a  cove- 
nant for  the  renewal  for  the  further  term  of 
five  years  at  the  monthly  rental  of  $100  per 
month.  Before  the  expiration  of  the  term 
created  by  tliis  lease  said  Lawrence  Kelly 
granted  and  transferred  the  premises  de- 
scribed therein  to  Ellen  Kelly,  the  testatrix 
of  these  plaintiffs.  The  court  found  that 
after  the  said  defendant  Burke  was  let  into 
possession  of  the  premises  in  question  under 
and  in  pursuance  of  said  lease,  and  during 
the  autumn  of  1888,  he  caused  to  be  perma- 
nently and  securely  attached,  annexed,  and 
af&xed  to  said  building,  by  physical  connec- 
tion, certain  doors,  front  and  back  bars,  and 
limch  counters,  glass  cupboards,  chandeliers, 
and  gas  fixtures,  etc.  Shortly  before  the  ex- 
piration of  this  lease  negotiations  were  en- 
tered into  between  him  and  the  then  owner 
of  the  said  premises,  Ellen  Kelly,  for  a  new 
lease  for  the  term  of  five  years  from  Sep- 
tember 1,  1893,  at  the  monthly  rental  of  $75 
per  month.  This  new  lease,  however,  was 
not  executed  until  November  1,  1893,  al- 
though the  possession  of  said  Burke  was  not 
Interrupted.  Ellen  Kelly  died  testate  Juno 
21, 1896,  and  thereafter,  March  1, 1897,  plain- 
tiffs were  appointed  executrices  of  her  will. 
There  being  no  appeal  from  the  judgment — 
which  was  entered  some  four  years  before 
the  appeal  from  the  order  denying  defend- 
ants' motion  for  a  new  trial  was  taken^ 
the  sufficiency  of  the  complaint  or  findings 
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to  support  the  Judgment  or  conclusions  of 
law  cannot  be  considered.  The  oniy  ques- 
tion demanding  consideration  on  this  appeal 
is  whether  the  evidence  is  sufficient  to  sup- 
port the  findings. 

The  appellants  contend  that  the  articles 
In  controversy  were  aflSxed  for  the  purposes 
of  trade;  that  is  to  say,  were  trade  fixtures, 
and  were  removable  by  the  tenant,  Burke,  as 
belonging  to  him.  The  reply  of  respondents 
to  this  Is  that,  conceding  them  to  be  trade 
fixtures,  they  must  be  removed  before  the 
expiration  of  the  lease  during  the  term  of 
which  tlie  fixtures  were  annexed  to  the  free- 
hold. The  evidence  shows  and  the  courts 
finds  that  these  fixtures  were  put  in,  or  an- 
nexed to  the  building  In  question,  before  the 
expiration  of  the  first  lease,  and  It  would 
seem  that  the  matter  of  the  fixtures  was  in 
the  minds  of  the  parties  to  the  second  lease 
at  the  time  It  was  entered  into.  The  de- 
fendant Burlie,  In  his  testimony  In  refer- 
ence to  the  negotiations  with  Mrs.  Kelly, 
says:  "She  said  she  would  consider  the  mat- 
ter, and  after  a  time  said  to  me,  'So  far  as 
I  am  concerned,  you  are  a  very  good  tenant, 
and  I  have  not  anything  to  object  to  In  you;' 
and  she  said,  'In  order  to  have  you  not  ieavfe 
and  move  the  fixtiures  out,  you  can  stay 
there  at  the  old  rental,  $75  a  month.'  And 
thereupon  we  entered  into  tlie  lease  set  forth 
In  paragraph  4  of  plalntifts'  complaint." 
The  fact  that  defendant  Burlce  did  not  ex- 
ercise his  right  under  the  old  lease  of  having 
a  renewal  at  the  rental  of  $100  per  month, 
with  the  privilege  of  removing  his  fixtures, 
but  entered  into  the  lease  under  considera- 
tion at  the  reduced  rate  of  $75  per  month, 
without  any  reservation  whatever  of  the 
right  to  remove  the  fixtures,  would  seem 
to  show  that  the  rent  was  reduced  in  view 
of  having  the  fixtures  remain  as  a  part  of 
the  premises.  Unless  there  Is  some  under- 
standing, express  or  implied,  between  the  les- 
sor and  the  lessee  In  the  second  lease,  at 
the  time  it  was  executed,  as  to  the  fixtures, 
the  rule  of  law  is,  as  contended  by  the  re- 
spondents, that  the  tenant,  entitled  to  re- 
move trade  fixtures,  must  avail  himself  of 
that  right  before  the  expiration  of  the  term 
of  the  lease  during  which  they  are  affixed. 
In  Watriss  v.  Nat  Bank,  124  Mass.  571,  26 
Am.  Eep.  694,  the  court  says:  "When  the 
same  tenant  continues  In  possession  under  a 
new  lease  containing  different  terms  and 
conditions,  making  no  reference  to  the  old 
lease,  reserving  no  rights  to  the  lessee  In 
fixtures  annexed,  during  the  previous  term, 
and  not  removed  before  its  expiration,  and 
containing  the  covenant  to  deliver  up  the 
premises  at  the  end  of  the  term  in  the  same 
condition,  this  is  not  the  extension  of  or 
holding  over  under  an  existing  lease.  It  la 
the  creation  of  a  new  tenancy.  And  It  fol- 
lows that  whatever  was  a  part  of  the  free- 


hold when  the  lessee  accepted  and  began 
his  occupation  under  the  new  lease  must  be 
delivered  up  at  the  end  of  the  term,  and 
cannot  be  severed  on  the  ground  that  it  was 
put  In  as  a  trade  fixture  under  a  previous 
lease  which  has  expired.  The  failure  of  the 
lessee  to  exercise  his  right  to  remove  dur- 
ing the  former  term,  or  to  reserve  it  in  his 
new  contract,  precludes  him  from  denying 
the  title  of  his  landlord  to  the  estate,  and 
the  fixtures  annexed,  which  have  become 
part  of  it."  This  case  is  cited  with  ap- 
proval In  Marks  v.  Ryan,  63  Cal.  107.  In 
Marks  v.  Ryan  tlds  court,  after  referring 
to  the  cases  of  Merritt  v.  Judd,  14  Cal.  60, 
and  Jungerman  v.  Bovee,  19  Cal.  355,  said: 
"According  to  the  doctrine  of  those  cases, 
upon  the  execution  of  a  new  lease,  the  lessee 
'is  in  the  same  situation  as  if  the  landlord, 
being  seised  of  the  land,  had  leased  both 
land  and  fixtures  to  him.'  In  that  case  we 
do  not  think  that  any  one  would  claim  that 
the  lessee  could  remove  the  buildings,  or 
that  they  were  not  fixtures  annexed  to  the 
land." 

Under  the  evidence  and  findings  of  the 
court  the  fixtures  attached  by  the  lessee  to 
the  leasehold  property  became  a  part  of  the 
realty,  and  remain  so  until  severed.  San 
Francisco  Breweries  v.  Schurtz,  104  Cal.  427, 
38  Pac.  92;  Commercial  Bank  v.  Pritchard, 
li6  Cal.  605,  59  Pac.  130,  and  cases  there 
cited;  Civ.  Code,  §i  658,  660.  At  the  time 
the  said  lease  between  Bllen  Kelly  and  de- 
fendant Burke  was  entered  into,  the  fixtures 
sought  to  be  removed  in  this  case,  and  to 
prevent  which  the  Injunction  was  granted, 
were  part  of  the  realty,  and  when  Burke  ac- 
cepted said  (lease,  as  lessee,  lie  covenanted 
to  "well  and  sufficiently  kee^)  in  repair  the 
said  premises,  with  their  appurtenances, 
when  and  as  often  as  the  same  shall  re- 
quire, damages  by  fire  alone  excepted,  and 
that  at  the  expiration  of  said  term  the  said 
party  of  the  second  part  will  quit  and  sur- 
render the  said  premises  In  as  good  state 
and  condition  as  reasonable  u§e  and  wear 
thereof  will  permit  [damages  by  the  ele- 
ments excepted]."  And  the  lease,  as  al- 
ready stated,  contained  no  covenant  or  agree- 
ment permitting  the  lessee  to  sever  and  re- 
move the  fixtures  from  said  premises. 

The  order  appealed  from  is  affirmed. 

We  concur:  BEATTY,  O.  J.;  McFAR- 
I..AND,  J.;  HENSHAW,  J.;  ANGELLOT- 
TI,  J. 

SHAW,  J.  I  dissent.  I  think,  in  sub- 
stance, the  new  contract  was  a  renewal  of 
the  old  lease,  and  was  so  xmderstood  and 
intended. 

LORIGAN,  J.  I  concur  In  the  dissent  of 
Justice  SHAW,  for  the  reason  given  by  him. 
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GREY  V.  BRENNAN  et  al.  (S.  F.  4,358.) 

(Supreme  Court  of  California.  July  27,  1905.) 

1.  Appeal  —  Inteblocutoby  Obdebs  —  Ac- 

COUNTINO. 

In  an  action  to  recover  certain  money  de- 
posited witli  defendants  under  fraudulent  repre- 
sentations witli  reference  to  medical  services  to 
be  performed  by  defendant,  payment  for  whicli 
was  to  be  deducted  from  the  deposit,  an  inter- 
locutory decree  sustaining  tlie  alleitations  of 
fraud  and  directing  an  accountinz  was  not  ap- 
pealable, under  Code  Civ.  Proc.  S  003,  autbor- 
iiing  an  appeal  from  an  interlocutory  order  or 
decree  for  an  accounting  in  an  action  to  redeem 
real  or  personal  property  from  a  mortgage  or 
other  lien. 

2.  Same— Motion  to  Dismiss. 

Where  a  motion  to  dismiss  an  appeal  is 
made  on  the  ground  that  the  order  appealed 
from  is  not  appealable,  the  court  in  its  dis- 
cretion will  consider  the  motion,  though  it  re- 
quires an  examination  of  the  record. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  M.  C. 
Sloss,  Judge. 

Action  by  P.  J.  Grey  against  Thomas  F. 
Brennan  and  others.  From  an  interlocutory 
decree  for  an  accounting,  defendants  appeal. 
On  motion  to  dismiss.    Motion  granted. 

William  M.  Cannon,  for  appellants.  M.  O. 
Hassett,  for  respondent 

BEATTX,  0.  J.  This  is  a  motion  by  the 
plaintiff  to  dismiss  an  appeal  taken  by  the 
defendant  from  an  interlocutory  decree  for 
an  accounting,  upon  the  ground  that  such  de- 
cree Is  not  appealable.  It  is  alleged  in  the 
complaint  that  the  defendant,  while  acting 
as  attendant  physician  ot  tue  piaiuuu,  uy 
various  false  representations,  and  by  abuse 
of  the  confidence  reposed  in  him,  induced  the 
plaintiff  to  place  in  his  bands  a  large  sum 
of  money  for  the  purpose  of  safe-keeping, 
and  upon  a  promise  that  be  would  deposit 
the  money  in  piaintifTs  name;  that  in  viola- 
tion of  his  promise  be  made  the  deposit  In 
bis  own  name,  and  afterwards  withdrew  the 
money,  and  conceals  the  disposition  he  has 
made  of  It;,  that  he  is  without  means,  etc. 
The  answer  of  the  defendant  denies  all  the 
allegations  of  misrepresentation,  and  alleges 
that  the' plaintiff  by  an  instrument  In  writ- 
ing had  sold,  assigned,  transferred,  and  set 
over  to  him  said  sum  of  money,  whereby  he 
became  the  owner  of  the  same  in  bis  indi- 
vidual right,  free  and  clear  of  any  claim 
thereon  by  plaintiff.  Upon  these  Issues  the 
case  came  to  trial,  and  the  evidence  on  the 
part  of  the  plaintiff,  relating  to  the  allega- 
tions of  fraud,  was  heard.  When  the  plain- 
tiff offered  evidence  touching  the  disposition 
of  the  money,  the  defendant  objected  to  pro- 
ceeding with  the  accounting  until  his  evi- 
dence in  rebuttal  of  the  allegations  of  fraud 
should  be  first  heard,  and  until  it  should  first 
be  determined  whether  the  plaintiff  was  en- 
titled to  an  accounting.  The  judge  of  the 
superior  court  sustained  this  objection,  and 
heard  the  defendant's  evidence  on  the  issue 
of  fraud,  which  be  found  against  him,  and 


thereupon  made  and  entered  the  following 
Interlocutory  decree:  "It  Is  ordered  that  the 
defendant  Thomas  F.  Brennan  holds  the 
money  in  controversy  In  this  action,  amount- 
ing to  the  sum  of  $37,524.13,  in  trust  for  the 
plaintiff,  subject  to  the  restoratioh  by  the 
plaintiff  to  the  defendant  of  the  reasonable 
value  of  the  medical,  surgical,  and  other  serv- 
ices rendered  by  the  defendant  to  the  plain- 
tiff since  the  13th  day  of  September,  A.  D. 
1899,  and  for  all  reasonable  expenses  and 
disbursements  Incurred  by  defendant  for  and 
on  behalf  of  the  plaintiff  from  and  after  the 
13th  day  of  September.  1899.  And  It  Is  fur- 
ther ordered  that  from  the  amount  to  be  re- 
i^tored  to  the  defendant,  as  aforesaid,  there 
be  deducted  therefrom  any  other  sums  of 
money  which  the  defendant  may  have  re- 
ceived from  the  {Plaintiff  from  and  after  the 
13tb  day  of  September,  A.  D.  1899.  Ordered, 
further,  that  an  account  be  taken  and  testi- 
mony heard  before  this  court  to  determine 
the  amount  of  said  expenses  and  disburse- 
ments, and  the  reasonable  value  of  said  ser\-- 
ices  and  the  amount  of  any  other  moneys  so 
received  by  the  said  defendant  from  the 
plaintiff,  and  that  said  defendant  account  for 
the  same,  and  exhibit  and  show  to  this  court 
what  disposition  he  has  made  of  said  sum 
of  $37,524.13,  and  each  and  every  part  there- 
of." 

The  only  basis  for  that  part  of  the  decree 
subjecting  the  trust  fund  to  the  claim  of  de- 
fendant for  medical,  surgical,  and  other  serv- 
ices, and  for  expenses  and  disbursements,  is 
a  finding  that  medical  and  surgical  services 
were  rendered,  and  that  defendant  attended 
to  some  business  for  plaintiff.  The  question 
Is  whether  this  decree  is  appealable.  It  is 
not  a  final  decree,  and  is  not  appealable  un- 
less it  Is  one  of  those  Interlocutory  orders  or 
decrees  whlcb  are  made  appealable  by  the 
statute.  Code  Civ.  Proc.  §  963.  Appellant 
contends  that  It  is  covered  by  that  provision 
of  the  section  which  authorizes  an  appeal 
from  an  interlocutory  oMer  or  decree  for  an 
accounting  in  an  action  to  redeem  real  or 
personal  property  from  a  mortgage  or  other 
lien.  We  do  not  think  the  case  comes  with- 
in that  provision.  Judged  by  the  pleadings, 
the  action  is  not  one  to  redeem  property 
from  a  lien.  There  is  nothing  in  the  com- 
plaint or  answer  indicating  the  existence  of  a 
lien  la  favor  of  defendant  upon  the  money 
in  his  hands.  He  has  no  lien  for  his  pro- 
fessional services  or  for  other  services  in 
matters  disconnected  with  the  trust,  and,  as 
an  involuntary  trustee  of  money  foiud  to 
have  been  wrongfully  obtained  by  undue  In- 
fluence and  abuse  of  confidence,  be  can  have 
no  right  to  compensation  for  bis  services  as 
trustee,  and  it  Is  difficult  to  imagine  how  he 
can  have  made  any  legitimate  disbursements 
on  account  of  the  mere  custody  of  a  sum  of 
money  entrusted  to  blm  for  safe-keeping. 
There  Is,  in  short,  neither  allegation  nor  find- 
ing of  the  existence  of  any  claim  for  whlcb 
defendant  has  a  lien,  and  the  provision  in 
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the  decree  upon  which  appellant  relies  shows 
nothing  more  than  this:  that  the  Jndge  of  the 
superior  court  thought  that  it  would  be 
equitable  to  allow  the  defendant  to  set  off 
the  value  of  his  professional  and  other  serv- 
ices, as  well  as  any  disbursements  he  may 
have  made  in  a  legitimate  way  for  the  bene- 
fit of  plaintiff,  against  the  $37,524.13  with 
which  he  is  charged.  The  decree  allows  a 
set-off.    It  does  not  establish  a  Hen. 

Objection  is  made  to  consideration  of  the 
motion  to  dismiss  on  the  ground  that  it  re- 
quires an  examination  of  the  record,  and  that 
it  is  not  the  practice  of  the  court  to  look 
Into  the  record  for  the  purpose  of  determin- 
ing motions  to  dismiss.  This  is  an  objection 
which  the  court,  in  the  exercise  of  its  discre- 
tion, sometimes  makes  to  the  consideration 
of  a  motion  to  dismiss,  where  a  determina- 
tion of  the  motion  practically  involves  the 
merits  of  the  appeal;  but  where- the  motion 
is  made  upon  the  ground  that  an  order  Is 
not  appealable,  the  order  itself  and  the  plead- 
ings— as  in  this  case — are  all  that  ordinarily 
require  to  be  considered  in  disposing  of  the 
motion.  Here  we  think  the  motion  ought  to 
be  considered  and  promptly  decided,  for  the 
reason  that  the  pendency  of  the  appeal  neces- 
sarily delays  an  accounting,  which  by  delay 
may  cease  to  be  a  remedy  for  the  wrong  com- 
plained of. 

The  appeal  is  dismissed.  Remittitur  forth- 
with. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J.;  VAN  DYKB,  J,;  McFARLAND,  J.;  LORI- 
GAN,  J. 
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(Court  of  Appeal,   Third   District,   California. 
June  10,  1905.) 

1.  CoNTBACTS  —  Pleading— Legal    Effect  — 
In  Hjeo  Verba. 

In  an  action  on  a  contract,  plaintiff  may 
declare  on  it  either  by  pleading  its  legal  effect, 
or  in  haec  verba. 

(Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  §  16o2;  vol.  39,  Cent. 
Dig.  Pleading,  |  54.] 

2.  Same— Pleadino — In  H«c  Verba. 

To  enable  one  to  plead  a  contract  in  htec 
verba,  the  instrument  must  Rhow  on  its  face  all 
the  facts  which  it  would  have  been  necessary 
to  allege  in  pleading  the  legal  effect. 

3.  Statute  of  Frauds— Memorandum-Suf- 
ficiency. 

A  writing,  "I  hereby  authorize  H.,  as  bro- 
ker, to  bargain  for  the  sale  of  47  acres  (known 
as  the  Abbey  ranch)  •  ♦  •  valued  at  $10,- 
000 — for  which  I  agree  to  pay  H.  5  per  cent. 
on  the  above  mentioned  sum  or  any  less  amount 
I  may  accept,"  was  sufficient  as  a  note  or 
memorandum  under  the  Statute  of  Frauds,  Civ. 
Code,  i  1624,  subd.  6. 

4.  Contract— Pleading — Variance. 

Where  a  complaint  in  an  action  by  a  bro- 
ker to  recover  commissions  set  out  in  hire  verba 
the  written  contract,  which  spoke  of  the  lane* 
as  the  "Abbey  Ranch,"  the  fact  that  the  com- 
plaint showed  where  the  land  was  situated  did 
not  create  a  variance  between  the  contract  set 
out  and  the  one  pleaded,  in  its  legal  effect. 


5.  Same— CoNSTBUCTioN  —  Parol    Explana- 
tion. 

Where  a  contract  for  the  sale  of  land  re- 
ferred to  it  as  the  "Abbey  Ranch,"  parol  evi- 
dence! was  admissible  to  identify  it.  Code  Civ. 
Proc.  g  1860,  providing  that  in  construing  an 
instrument  the  situation  of  the  subject  of  the 
instrument  may  be  shown. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  f  2117.]     • 

6.  Appeal— Witnesses— Harmless    Error. 

Any  error  In  sustaining  objections  to  ques- 
tions to  a  witness  was  cured  by  the  witness 
subsequently  testifying  to  the  matters  so  sought 
to  be  brought  out. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  $  4201.] 

7.  Brokers— Right  to  Compensation. 

The  commission  of  a  broker  is  earned  by 
finding  a  sufficient  purchaser  ready  and  willing 
to  enter  into  a  valid  contract  on  the  terms 
fixed  by  the  owner,  and,  having  introduced  such 
a  one  to  the  owner,  the  broker  is  not  deprived 
of  his  right  to  commissions  by  direct  negotia- 
tions between  the  parties. 

[Ed.  Note.-^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Brokers,  g§  86,  89.] 

8.  Sams— Right  to  Commissions. 

Where  a  broker's  authorization  to  sell  land 
was  in  force  when  the  sale  took  place,  bis 
rights  were  not  affected  by  the  fact  that  the 
deed  did  not  pass  until  later. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cfent.  Dig.  Brokers,  f  68.] 

9.  'Same— Service  of  Broker- Evidence. 

In  an  action  by  a  broker  to  recover  com- 
missions for  finding  a  purchaser  for  defend- 
ant's land,  held,  that  the  evidence  warranted  a 
finding  that  the  sale  was  effected  through  the 
broker  as  the  procuring  cause. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; S.  K.  Dougherty,  Judge.  , 

Action  by  R.  Hill  against  C.  L.  McCoy. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 


J.  T.  Carey,  for  appellant 
respondent. 


C.  F.  Lee,  for 


C5HIPMAN,  P.  J.  Plaintiff  brought  the 
action  to  recover  commission  as  broker  for 
the  sale  of  defendant's  laud.  The  cause  was 
tried  by  the  court  without  a  Jury,  and  plain- 
tiff had  Judgment,  from  which  defendant 
appeals  on  bill  of  exceptions. 

The  court  found:  That  plaintiff  and  de- 
fendant on  September  22,  1900,  entered  into 
a  contract  by  which  plaintiff  was  "authorized  • 
to  and  agreed  to  act  as  broker  to  bargain 
for  and  procure  a  purchaser  for  47  acres  of 
land  with  the  improvements  thereon  at  that 
time  owned  by  said  defendant,"  known  as 
the  "Abbey  Ranch";  that  it  was  further 
agreed  "that  if  said  ranch  was  sold  to  a 
purchaser  procured  by  said  Hill  [plaintiff], 
or  through  his  agency,  that  said  defendant 
would  pay  to  said  plaintiff  5  per  cent,  on 
$10,000,  or  any  less  amount  that  said  de- 
fendant might  accept  for  said  ranch";  that 
"at  the  time  said  contract  was  entered  into 
a  memorandum  thereof,  in  writing,  was  made 
and  executed  and  subscribed  by  said  de- 
fendant, the  party  to  be  charged  thereby, 
and  delivered  to  the  plaintiff  by  him,  »  •  • 
as  follows,  to  wit:    'lDlpfSbi5ib>authorlze  Rit 
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Hill  Of  Windsor,  Cal.,  as  broker,  to  bargain 
for  the  sale  of  47  acres  (known  as  the  Abbey 
ranch)  -with  the  Improvements  thereon — 
valued  at  $10,000 — for  which  service  I  agree 
to  pay  to  said  Hill  5  per  cent  on  the  above 
mentioned  sum  or  any  less  amount  I  may 
accept  for  said  ranch.  Provided  said  ranch 
Is  sold  to  a  purchaser  procured  by  said  Hill 
or  through  his  agency.  Sept.  22nd,  1900. 
O.  L.  McCoy;' "  that  "In  pursuance  of  said 
contract  and  agreement  plalntlft  procured  a 
purclwser,  John  Fopiana,  who  purchased 
said  ranch  from  defendant"  at  .the  price  of 
$7,500,  accepted  by  defendant,  and  to  said 
Fopiana  a  good  and  sufficient  deed  was  made 
by  defendant  November  22,  1900,  and  pos- 
session delivered.  As  conclusion  of  law.  the 
court  found  that  plaintiff  was  entitled  to 
Judgment  for  $375,  "commission  for  the  sale 
of  said  ranch  and  Improvements  thCTCon," 
and  Interest  from  November  22,  1900,  and 
Judgment  passed  accordingly. 

1.  Defendant  demurred  generally  to  the 
complaint,  and  also  speclflcally,  alleging  am- 
biguity and  uncertainty,  because,  as  is  claim- 
ed, the  contract  pleaded,  In  Its  legal  effect. 
Is  at  variance  with  and  is  different  from  the 
contract  set  out  in  hsec  verba.  It  is  claimed 
that  the  demurrer  should  have  been  sus- 
tained. It  Is  permissible  to  declare  on  a 
contract  either  by  pleading  its  legal  effect 
or  in  hsec  verba  (Stoddard  v.  Treadwell,  26 
Cal.  294),  and  where  the  contract  is  in  writ- 
ing, the  latter  is  regarded  as  the,  better  mode. 
"But,"  as  was  pointed  out  In  Joseph  v.  Holt, 
37  Cal.  250,  "to  enable  the  pleader  to  adopt 
this  latter  mode,  the  Instrument  which  Is 
thus  adopted  as  a  part  of  the  complaint 
must  show  upon  Its  face  In  direct  terms,  and 
not  by  Implication,  all  the  facts  which  the 
pleader  would  have  to  allege  under  the  for- 
mer mode  of  pleading  by  averment.  For 
example,  a  note  or  memorandum  in  writing 
of  a  contract  may  be  sufficient  to  take  it  out 
of  the  statute  of  frauds,  but  prove  Insuffi- 
cient as  a  pleading  when  put  to  use  for  that 
purpose."  In  the  present  case  we  think  the 
contract  signed  by  defendant  was  sufficient 
as  a  "note  or  memorandum  thereof,"  un- 
der subdivision  6,  §  1624,  of  the  Civil  Code, 
and  was  valid  within  the  meaning  of  the  sec- 
tion; but  it  failed  to  state  with  fullness  and 
precision  sufficient  to  permit  Its  use  alone 
as  a  pleadhig,  and  hence  It  became  neces- 
sary, and  It  was  entirely  withltf  the  rules 
of  pleading,  to  set  forth.  In  aid  of  the  memo- 
randum, the  facts  essential  to  make  the 
pleading  complete.  The  complaint  does  not 
set  forth  facts  at  variance  with  the  memo- 
randum, nor  does  it  set  forth  more  than  one 
cause  of  action,  nor  is  It  ambiguous  or  un- 
certain. In  stating  where  the  so-called  "Ab- 
bey Ranch"  Is  situated,  where  the  memo- 
randum failed  to  do  so,  the  pleader  merely 
supplied  a  fact  which  It  was  competent  to 
prove  at  the  trial.  Where  the  contract  is 
set  out.  If  It  Is  uncertain,  "the  pleader  must 
put  some  definite  construction  on  it  by  aver- 


ment" Durkee  ▼.  Cota,  74  Cal.  813,  16  Pac 
5;  Lambert  v.  Haskell,  80  Cal.  611,  22  Pac 
327.  The  only  material  fact  set  out  In  the 
complaint  and  not  substantially  appearing  in 
the  memorandum  is  the  fact  as  to  the  loca- 
tion of  the  land  with  a  view  to  Identifica- 
tion. We  do  not  think  the  complaint  was  ob- 
noxious to  the  objections  raised  by  the  de- 
murrer. 

2.  Against  the  objection  of  defendant,  the 
land  in  question  was  Identified  and  proved 
at  the  trial  as  the  land  referred  to  in  the 
contract.  From  what 'has  already  been  said 
It  would  follow  that  proof  by  parol  to  identi- 
fy the  land  referred  to  as  the  "Abbey  Ranch" 
was  permissible.  Such  proof  Is  always  al- 
lowed for  the  pnrpose  of  Identifying  land 
described  as  In  the  contract  before  us.  Sec- 
tion 1860,  Code  Civ.  Proc.  It  Is  sufficient 
to  describe  the  land  by  Its  general  designa- 
tion, as  "The  Norrls  Ranch"  (section  1092, 
CiT.  Code),  In  a  grant  deed;  and,  undonbtedly, 
parol  evidence  Is  admissible  to  show  what 
ranch  Is  meant  by  such  a  designation.  In 
Toomy  v.  Dunphy,  86  Cal.  639,  25  Pac.  130, 
it  was  held  that  where  the  contract  was  silent 
as  to  the  commission  to  be  paid  or  the  char- 
acter of  the  services  precisely  stated,  they 
could  be  shown  by  parol;  and  In  Preble  v. 
Abrahams,  88  (3al.  245,  26  Pac.  99,  22  Am. 
Rep.  301,  evidence  Was  admitted  to  show 
what  land  was  meant  by  the  phrase  "forty 
acres  of  the  eighty-acre  tract  at  Biggs."  See 
Pomeroy  on  (Contracts,  {  227,  note;  Reamer  v. 
Nesmlth.  34  Cal.  624. 

Upon  bis  X!ros8-examlnatIon  as  a  witness 
plaintiff  was  asked  certain  questions  to 
which  plaintiff's  objections  were  sustained. 
If  there  was  error,  It  was  cured  by  the  fact 
that  the  witness  testified  thereafter  fully  to 
the  matters  thus  sought  to  be  brought  out 

3.  It  Is  urged  that  the  evidence  is  Insuffi- 
cient to  support  the  findings.  We  do  not 
feel  called  upon  to  recite  the  evidence  tend- 
ing to  show  to  what  extent  plaintiff  was  In- 
strumental In  effecting  a  sale  of  the  prop- 
erty to  Fopiana,  or  that  it  was  "sold  to  a 
purchaser  procured  by  said  Hill,  or  through 
his  agency,"  as  the  agreement  provides.  He 
was  authorized  "to  bargain  for  the  sale  of 
47  acres"  of  the  Abbey  Ranch,  and,  if  sold 
to  a  purchaser  procured  by  him  or  through 
his  efforts,  he  earned  his  commission.  We 
think  there  Is  sufficient  evidence  to  support 
the  findings  uiwn  these  provisions  of  the 
agreement.  The  rule  laid  down  in  Dolan  v. 
Scanlan,  57  Cal.  261,  has  been  frequently  re- 
ferred to  with  approval,  and  expresses  the 
true  rule  as  we  understand  it,  namely:  "The 
commission  of  a  broker  Is  earned  by  finding 
a  sufficient  purchaser  ready  and  willing  to 
enter  into  a  valid  contract  for  the  purchase 
upon  the  terms  fixed  by  the  ^owner,  and,  hav- 
ing Introduced  such  a  one  to  the  owner  as 
a  purchaser,  he  Is  Aot  deprived  of  his  right 
to  a  commission  by  the  owner  negotiating 
the  contract  himself."  See  the  rule  consid- 
ered in  Fhelan  r.  Gardner,  43  CaL  306;  Ool- 

Digitized  by  VJ*^»^V  It 


Cal.) 


HILL  V.  McCOY. 


1017 


lahan  v.  Baldwin,  100  Cal.  648,  35  Pac.  810; 
Crawford  y.  Stone  Pipe  Works,  83  Cal.  629, 
24  Pac.  836;  Ayres  v.  Thomas,  116  Cal.  140, 
47  Pac.  1013;  Gregoi^  v.  Bonney,  135  Cal. 
589,  67  Pac.  1038.  Cases  cited  by  the  appel- 
lant where  the  time  was  limited  within  which 
the  sale  was  to  be  made,  or  where  the  au- 
thority had  been  seasonably  revoked,  do  not 
apply.  Here  there  was  no  limit  as  to  time, 
and  the  sale  was  made  within  50  days  after 
his  authority  was  given,  during  all  which 
time  plaintiff  was  more  or  less  active  in  en- 
deavoring to  complete  the  sale  to  Fopiana, 
whom  plaintiff  introduced  to  defendant  as  a 
possible  purchaser. 

It  is  urged  that  because  plaintiff  admits 
that  be  did  not  finally  negotiate  the  sale  in 
person,  and  did  not  know,  until  after  It  was 
finally  completed,  that  a  sale  had  been  per- 
fected, he  therefore*  failed  to  earn  his  com- 
mission; citing  Zeimer  v.  Autlsell,  75  Cal. 
512,  17  Pac.  642,  and  Ayers  v.  Thomas,  116 
Cal.  144,  47  Pac.  1013.  The  first  of  these 
cases  went  off  on  the  fact  that  the  agent  did 
not  effect  a  sale  within,  the  time  limit.  In  the 
second,  the  decision  hinged  upon  certain  in- 
structions. But  the  rule  was  approved  that 
commissions  are  earned  when  the  evidence 
shows  that  the  broker  was  the  moving  or 
procuring  cause  of  the  consummation  of  the 
transaction.  Appellant  cites  Wylie  v.  Marine 
Kat'l  Bank,  61  N.  T.  415,  as  very  similar  to 
the  case  at  bar.  This  case  enimciates  no  dif- 
ferent rule  from  that  claimed  by  respondent 
It  was  held,  however,  that  where  the  broker 
opens  negotiations,  but,  failing  to  bring  the 
customer  to  the  specified  terms,  abandons 
further  negotiation,  and  the  employer  sells 
to  the  same  person,  at  the  price  fixed,  be  is 
not  liable  to  the  broker  for  his  commissions. 
We  do  not  think  the  evidence  warrants  ap- 
pellant's claim  that  plaintiff  had  abandoned 
bis  efforts  to  make  a  sale;  the  case  in  its 
facts  differs  materially  from  the  Wylie  Case, 
supra.  Sibbald  v.  Bethlehem  Iron  Co.,  83  N. 
T.  378,  38  Am.  Rep.  441,  Is  relied  on  by  ap- 
pellant, and  is  a  case  often  cited  approvingly 
as  a  correct  exposition  of  the  principles  upon 
which  brokers  may  claim  commissions.  That 
case,  however,  differs  from  this  in  the  very 
essential  fact  that  after  a  reasonable  time, 
(some  four  months)  within  which  to  make  the 
sale,  and  being  unsuccessful,  the  employer 
terminated  the  broker's  agency,  which  the 
court  held  he  could  do,  the  commissions  not 
having  been  earned,  "unless  upon  the  sole  and 
only  ground  that  the  defendant  terminated 
the  agency  in  bad  faith,  and  as  a  device  to 
get  the  benefit  of  plaintiff's  labors  without 
paying  for  them."  That  case  Is  inapplicable, 
and  in  no  wise  supports  appellant's  conten- 
tion. See  the  principles  here  Involved,  some- 
what discussed,  in  Ropes  v.  John  Rosenfeld's 
Son.s,  145  Cal.  671,  79  Pac.  354,  where  the 
time  limit  having  expired  before  sale  made 
was  the  principal  ground  on  which  the  em- 
ployer successfully  resisted  payment  of  com- 
ml-sslons  to  the  broker. 


There  was  evidence  tending  to  show  tha't 
defendant,  some  time  In  the  summer  of  1900, 
placed  the  property  in  the  hands  of  one  Scott 
as  agent  for  its  sale,  and  that,  through  one 
Foerstler,  the  sale  to  Fopiana  was  finally 
consummated.  Scott's  authority  preceded 
that  given  plaintiff,  but  It  was  not  until  after 
plaintiff  had  brought  Fopiana  and  defendant 
togethei*  for  the  purpose  of  effecting  a  pur- 
chase and  sale  that  Scott  had  anything  to 
do  with  the  sale  to  Fopiana.  Indeed,  he  sup- 
posed he  was  making  the  sale  to  Foerstler, 
until  later,  when  a  deposit  was  made,  he 
learned  that  the  purchaser  was  Fopiana,  and 
be  then  recognized  Foerstler  as  his  coagent 
In  the  transaction.  Plaintiff  testified.:  "At 
the  time  Mr.  McCoy  signed  the  authorization 
to  me  he  told  me  that  he  bad  an  exclusive 
contract  with  Mr.  Scott  of  Healdsburg,  and 
he  asked  me  to  divide  the  commission  with 
him  if  I  made  a  sale.  I  told  him  I  was  not 
working  for  Mr.  Scott."  Defendant  at  no 
time  revoked  his  authority  given  to  plaintiff. 
It  appears  that  B'opiana  was  seeking  a  farm 
for  his  two  sons,  and  was  looking  at  what 
was  called  the  "Prouse  Place,"  at  plaintiff's 
suggestion,  while  considering  defendant's 
place.  As  late  as  November  10,  1900,  he  em- 
ployed plaintiff  to  attend  the  auction  sale  of 
the  Prouse  place  and  bid  for  him.  It  was 
sold  at  a  price  too  high  for  Fopiana,  and,  fail- 
ing to  get  It,  plaintiff  again  took  up  with  him 
the  purchase  of  defendant's  place ;  and  plain- 
tiff testified  that  Fopiana  then  told  plaintiff 
he  would  give  $8,000  for  defendant's  place, 
and  it  was  arranged,  according  to  plaintiff's 
testimony,  that  Foplana's  two  boys  should 
go  and  look  at  the  place  the  next  day  (Sun- 
day), which  they  did,  and  Fopiana  was  to 
notify  plaintiff  "if  he  could  take  it."  It  ap- 
pears that  about  this  time  Fopiana  fell  In 
with  Foerstler,  and  thenceforward  conducted 
the  business  of  purchase  with  him,  without 
plaintiff's  knowledge,  and  on  Monday,  No- 
vember 12,  1900,  made  a  deposit  with  Scott 
of  $1,000  on  account  of  the  purchase.  There 
is  some  evidence  tending  to  show  that  Scott 
and  Foerstler  were  working  together  In  the 
matter  some  little  time  before  November  10th, 
but  plaintiff  was  not  informed  of  the  fact  (if 
that  would  make  any  difference,  which  we 
doubt)  by  either  defendant  or  his  agents, 
Scott  and  Foerstler,  or  by  the  Foplanas,  and 
plaintiff  first  learned  of  the  sale  about  No- 
vember 15th,  as  he  testified.  Not  having 
been  revoked,  his  authorization  was  in  full 
force  when  the  sale  took  place,  November 
12th,  though  the  deed  did  not  pass  until  later. 

There  may  be  some  doubt  as  to  the  precise 
meaning  of  the  language  "to  bargain  for  the 
sale,"  used  in  the  agreement  But  no  doubt 
can  surround  the  meaning  of  the  language: 
"Provided  said  ranch  is  sold  to  a  purchaser 
procured  by  said  Hill,  or  through  his  agency." 
Defendant  thus  agreed  to  pay  the  conmiis- 
sion  if  the  ranch  was  sold  to  a  purchaser 
brought  to  defendant  by  plaintiff  directly  "or" 
through  his  efforts.  j 
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The  fact  that  the  sale  was  made  for  less 
than  ?10,000.doee  not  affect  the  question,  for 
the  agreement  provided  that  defendant  wonld 
pay  the  commission  on  any  less  amount  that 
he  might  awept  for  the  ranch.  It  was  held  in 
Lloyd  V.  Matthews,  51  N.  T.  IM.  that,  where 
the  owner  has  placed  his  property  in  the 
hands  of  two  or  more  brokers  to  sell,  notice 
to  one  of  a  change  of  purpose  does  not  affect 
another ;  and  if  the  broker's  communciatioup 
with  the  purchaser  are  the  means  of  bringing 
him  and  the  owner  together,  and  the  sale  re- 
sults In  consequence,  the  compensation  is 
earned,  although  the  broker  does  not  nego- 
tiate and  Is  not  present  at  the  sale.  Dolan 
v.  Scaulan,  supra.  See,  also,  Sussdot'ff  t. 
Schmidt,  55  N.  Y.  319. 

In  cases  like  the  present  one  It  is  not  al- 
ways entirely  obvious  that  the  sale  was  effect- 
ed through  the  broker's  agency,  as  its  procur- 
ing cause.  There  is  always  a  possibility 
that,  had  the  broker  not  brought  the  seller 
and  buyer  together,  some  other  broker  might 
have  done  so,  or  the  parties  might  have  met 
by  chance  and  through  no  agency  of  any 
broker,  and  hence  It  might  be  said  the  em- 
ployed broker  was  not  the  procuring  cause 
of  the  sale.  But  where  It  appears,  as  here, 
that  the  seller  and  buyer  were  for  the  first 
time  brought  together  by  the  broker  duly  au- 
thorized to  act  for  the  seller,  and  the  sale 
was  subsequently  'consummated  by  the  same 
seller  and  buyer  acting  independently  of  the 
broker,  the  broker  not  having  abandoned  his 
agency,  and  the  seller  not  having  revoked  the 
broker's  authorization  or  done  any  act  from 
which  a  revocation  may  be  implied,  we  think 
the  Inference  Is  a  reasonable  one,  and  may  be 
drawn  by  the  Jury,  that  a  sale,  under  such 
circumstances.  Is  effected  through  the  bro- 
ker's agency  as  its  procuring  cause.  Especial- 
ly may  this  inference  be  drawn  where  both 
seller  and  buyer  have  negotiated  with  knowl- 
edge of  the  broker's  previous  employment 

It  is  true  that  there  was  sharp  conflict  In 
some  of  the  testimony,  but  upon  the  trial 
court  alone  devolved  the  duty,  as  well  as  the 
power,  to  finally  reconcile  controverted  ques- 
tions of  fact,  and  with  its  determination, 
where  a  conflict  In  the  evidence  arose,  we 
cannot  concern  ourselves. 

The  Judgment  is  affirmed. 

We  concur:  BUCKLES,  J.;  MCLAUGH- 
LIN, J. 

(1  Cal.  App.  16«) 

PEOPLE  V.  HEART. 

(Court  -of  Appeal,  Second   District,  California. 

June  12,  1905.) 

1.  CoiTRT  OF  Appeal— JuBisnicTioN. 

Under  the  Constitution,  giving  the  Court 
of  Appeal  jurisdiction  in  criminal  cases  on 
qufwtions  of  law  alone,  the  sufficiency  of  the 
evidence  is  not  reviewaiile  when  there  is  some 
evidence  to  support  the  verdict. 

2.  MuanER— Evidence— Sufficiency. 

On  a  prcsecution  for  murder,  held  a  ques- 
tion for  the  jury  whether  defendant  returned 


to  the  scene  of  a  quarrel  between  himself  and 
deceased  in  order  to  distrain  deceased's  goods, 
or  whether,  knowing  that  deceased  was  dis- 
posed to  fight,  he  intended  to  renew  the  quarrel 
with  a  view  to  killing  lis  antagonist. 

3.  Same— KviDENCE— Sufficiency. 

On  a  prosecution  for  murder,  evidence  held 
sufficient  to  sustain  a  conviction  of  murder  in 
the  second  degree. 

4.  Attobney    ANn    Client  —  Confidential 
Communications. 

Code  Civ.  Proc.  It  1881,  subd.  2,  provides 
that  an  attorney  cannot,  without  the  consent 
of  his  client,  be  examined  as  to  any  communi- 
cation made  by  the  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  professional  em- 
ployment. Held,  that  on  a  prosecution  for 
murder  it  wai  proper  to  permit  the  state,  for 
the  purpose  of  impeachment,  to  interrogate  de- 
fendant s  wife  as  to  statements  made  by  her 
to  an  attorney  at  a  time  when  she  was  en- 
deavoring to  retain  him  as  counsel  for  her  hos- 
band.  and  to  permit  the  attorney  to  state  what 
was  said  to  him,  the  attorney  not  having  been 
retained,  and  the  statements  not  purporting  to 
have  been  conveyed  from  defendant. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   B.  N.  Smith,  Judge. 

J.  W.  Heart  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Affirmed. 

L.  C.  Heater,  Hester  &  Ladd,  A.  Groves,  and 
James  D.  Reymert,  for  appellant  J.  C.  Daly. 
Dep.  Atty.  Gen.,  U.  S.  Webb,  Atty.  Gen.,  and 
W.  C.  Van  Fleet,  for  respondent. 


ALLEN,  J.  The  defendant,  under  an  in- 
formation charging  him  with  murder,  plead- 
ed not  guilty.  Upon  a  trial  he  was  found 
guilty  of  murder  in  the  second  degree,  and 
sentenced  to  the  state  prison  for  the  term  of 
20  years.  He  appeals  from  the  Judgment 
and  from  the  order  denying  a  new  trial. 

Appellant  relies  for  the  reversal  of  the  or- 
der and  Judgment  upon  the  grounds  that 
the  evidence  is  not  sufficient  to  Justify  a 
verdict  In  the  second  degree,  and  for  errors 
in  admission  of  certain  testimony  and  in 
instructions  to  the  Jury.  The  record  dis- 
closes that  there  was  some  testimony  tending 
to  show  defendant's  guilt  in  the  degree  as 
found  by  the  verdict.  By  the  Constitution 
appellate  Jurisdiction  is  conferred  upon  this 
court  In  criminal  prosecutions  by  indictment 
or  Information  in  a  court  of  record  on  ques- 
tions of  law  alone.  When  there  is  evidence, 
therefore,  to  sustain  the  verdict  a  question 
of  law  cannot  arise.  People  v.  Fitzgerald, 
138  Cal.  40,  70  Pac.  1014. 

It  was  shown  that  a  heated  quarrel  was 
had  between  defendant  and  his  roomer. 
Kearns,  concerning  a  balance  of  50  cents 
due  for  rent  as  claimed  by  defendant  and 
denied  by  Kearns.  Kearns  was  about  to 
leave  defendant's  house,  and  had  packed  his 
things  for  that  purpose,  when  defendant  ap- 
peared and  demanded  the  50  cents.  The  de- 
ceased presented  a  receipt  for  rent  to  July 
8th;  this  was  July  2d.  Defendant  charged 
deceased  with  changing  the  receipt  Kearns 
thereupon  becoming  loud  and  violent  in  his 
language,  defendant  left  the  scene  of  tlie 
quarrel,  declarlngji|^f|d  l^y^'i^^^fL^^ 
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IMllce.  Some  15  or  20  minutes  later  he  re- 
turned without  the  police,  but  with  a  pistol 
In  bis  right-hand  coat  pocket  He  advanced 
across  the  room  and  locked  the  bade  door  of 
one  of  the  rooms  that  deceased  -was  get- 
ting ready  to  leave.  He  did  this,  he  says, 
as  a  preliminary  step  to  distraining  the 
goods  of  his  roomer  for  the  delinquent  50 
cents.  Keams  thereupon  assaulted  him  with 
his  fists,  and  in  the  scuffle  which  ensued  the 
defendant  shot  Keams  in  the  stomach. 
There  was  evidence  tending  to  show  that 
Keams  was  unarmed.  In  this  state  of  the 
evidence  It  was  for  the  Jury  to  determine 
whether  defendant  returned  to  the  scene  of 
the  quarrel  simply  to  lock  the  door  and 
distrain  the  goods,  or  whether,  knowing  that 
Keams  was  disposed  to  fight,  the  defendant 
armed  himself  for  the  purpose  of  returning 
and  renewing  the  quarrel  with  a  view  of 
precipitating  a  final  struggle,  and  killing 
Ills  antagonist  It  must  have  been  plain  to 
defendant  from  the  previous  condnct  of  his 
roomer  that  any  attempt  to  wrest  from  his 
possession  either  the  rooms  or  the  goods 
would  result  In  a  fight  His  taking  the  pistol 
with  him  shows  that  it  was  his  purpose  to 
bring  that  fight  to  a  conclusion  in  his  favor, 
even  if  he  had  to  kill  bis  antagonist.  On 
this  statement  of  the  case  we  are  not  pre- 
pared'to  say  that  the  killing  was  done  "upon 
a  sudden  quarrel  or  heat  of  passion."  Nor 
can  we  say,  as  a  matter  of  law,  that  there 
waa  no  evidence  of  the  "abandoned  and 
malignant  heart"  constituting  one  of  the  ele- 
ments of  murder  In  the  second  degree.  See 
People  V.  Emerson,  130  Cal.  563,  62  Pac. 
1069. 

The  wife  of  the  defendant  was  called  as  a 
witness  by  the  defense,  and  the  court  per- 
mitted the  district  attorney  to  Interrogate 
her  as  to  statements  made  by  her  to  H.  H. 
Appel,  BiSq.,  an  attorney,  at  a  time  when  sh6 
was  endeavoring  to  retain  him  as  counsel  for 
her  husband;  this  for  the  purpose  of  laying 
grounds  for  impeachment  The  court  fur- 
ther permitted  Appel  to  state  what  was  said 
by  the  witness  to  him  upon  that  occasion. 
There  is  no  claim  that  Appel  was  ever  em- 
ployed or  retained;  on  the  contrary,  the  testi- 
mony shows  that  he  declined  to  accept  em- 
ployment. Section  1881,  Code  Civ.  Proc, 
subd.  2,  provides  that  "an  attorney  cannot, 
without  the  consent  of  .his  client,  be  ex- 
amined as  to  any  communication  made  by 
the  client  to  him,  or  his  advice  given  thereon 
in  the  course  of  professional  employment." 
The  court  committed  no  error  in  admitting 
this  testimony.  The  inhibition  does  not  ex- 
tend to  communications  between  the  attorney 
and  persons  having  social  or  business  rela- 
tions with  the  client,  certainly  not  when  the 
statement  did  not  purport  to  be  conveyed  to 
the  attorney  from  the  client,  but,  on  the 
contrary,  was  the  representation  of  a  wit- 
ness as  to  her  knowledge  of  the  transaction. 

The  charge  of  the  court  excepted  to  cor- 
rectly states  the  law  upon  the  subject  to 


which  it  relates.  Reading  the  whole  charge, 
It  is  manifest  that  the  word  "may,"  and  not 
"must"  was  employed,  which  is  emphasized 
when  we  consider  that  the  word  "must"  ap- 
pears in  brackets,  with  the  notation  follow- 
ing that  "w:ordB  in  brackets  were  stricken 
out  by  the  court" 
Judgment  and  prder  affirmed. 

We  concur:   GRAY,  P.  J.;  SMITH,  J. 


(7  Cal.  nnrep.  Mt) 
•      In  re  HOVET. 
(Court  of  Appeal,  Second  District  Galifornia. 
June  2,  1905.) 

1.  Attobnets— Admission   to   Bab— Refebes 
—Finding — Conclusiveness. 

The  finding  of  a  referee  appointed  to  as- 
certain and  report  as  to  moral  character  of  ap- 
plicant for  admission  to  the  bar  that  the  ap- 
glicant  was  of  good  moral  character  prior  to 
is  arrival  in  the  state,  and  that  he  was  then 
guiltless  of  crime  or  improper  conduct  as  an 
attorney,  is  conclusive. 

2.  Same  — I'ENDENcr    of   Disbabuent    Pbo- 
CEEDi  N  o  a— Effect. 

The  failure  of  an  attorney,  in  making  ap- 
plication for  admission  to  the  bar,  to  disclose 
to  the  court,  and  the  attorney  through  whom 
his  application  Is  made,  the  pendency  of  dis- 
barment proceeding  against  him  in  the  state 
of  his  former  domicile,  does  not  materially  af- 
fect bis  moral  character  or  his  admissibility  to 
the  bar. 

3.  Sams.  ' 

The  mere  fact  of  pendency  of  disbarment 
proceedings  in  the  state  of  the  former  domicile 
of  an  applicant  for  admission  to  the  bar  does 
not  disqualify  him. 

In  the  matter  of  the  application  of  Frank 
W.  Hovey  for  admission  to  the  bar.  Trans- 
ferred from  Supireme  Court,  80  Pac.  234.  Ap- 
plication granted. 

SMITH,  J.  This  matter  came  before  us 
under  an  order  of  the  Supreme  Court  of  the 
state  of  date  March  6,  1905,  which  is  as  fol- 
lows: "By  the  Court:  Whereas,  heretofore, 
at  a  session  of  this  court  held  on  June  17, 
1904,  Frank  W.  Hovey  made  application  to 
this  court  for  an  order  admitting  him  to  prac- 
tice as  an  attorney  and  coimseior  in  all  the 
courts  of  this  state,  and  was  thereupon  duly 
examined  by  this  court  as  to  his  qualifica- 
tions, and  upon  said  examination  was  by  this 
court  found  qualified,  and  there  being  oppo- 
sition to  his  said  application  for  admission 
to  practice,  this  court  thereupon  proceeded  to 
make  inquiry  as  to  the  good  moral  character 
of  said  Frank  W.  Hovey,  and,  to  that  end, 
made  an  order  referring  that  question  to 
Hon.  M.  T.  Allen,  Judge  of  the  superior  court 
of  Los  Angeles  county,  as  referee,  to  take  tes- 
timony, and  therefrom  report  to  this  court 
bis  findings  concerning  tbe  character  of  said 
applicant,  and  said  referee  having  thereafter 
made  and  filed  in  this  court  bis  report  and 
finding  in  regard  to  the  moral  character  of 
said  applicant,  and  the  matter  having  been 
thereupon  continued  for  argument  and  de- 
termination upon  said  report ;  and  whereas,. 
Digitized  by  >^J*JWS?lC 
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there  has  been  no  hearing  or  determination 
thereon,  and  by  an  act  approved  February  15, 
1905,  It  has  been  provided  that  power  to  make 
orders  admitting  persons  to  practice  as  attor- 
neys and  counselors  in  all  the  courts  of  this 
state  is  now  lodged  exclusively  in  the  several 
District  Courts  of  Appeal  created  by  the 
amendment  adopted  November  8,  1904,  to 
article  6  of  the  Constitution;  Now,  there- 
fore. It  Is  ordered  by  this  court  that  the  afore- 
said application  of  Frank  W.  Hovey  be  trans- 
ferred to  the  District  Court  of  Appeal  for 
the  Second  District  for  hearing  and  deter- 
mination upon  the  report  of  said  referee,  and 
that  the  clerk  of  this  court,  when  said  Dis- 
trict Court  of  Appeal  is  organized,  do  forth- 
with send  to  said  court  all  the  papers  on  flie 
in  said  proceeding,  together  with  a  copy  of 
this  order  and  all  other  orders  made  by  this 
court  therein." 

The  report  of  the  referee  mentipned  in  the 
order  is  as  follows : 

"The  undersigned,  one  of  the  superior 
judges  of  the  state  of  California,  in  and  for 
Los  Angeles  county,  who  was  by  your  hon- 
orable court  authorized  and  directed  to  take 
testimony  and  determine  therefrom  and  to 
report  as  to  the  moral  character  of  the  ap- 
plicant, would  respectfully  report  that,  after 
due  notice  to  all  parties  interested,  he  gave 
a  full  and  patient  hearing  touching  all  such 
matters  as  plight  be  offered  affecting  the  per- 
sonal character  of  the  applicant,  and  finds : 

"That  the  applicant  was  born  in  the  Do- 
minion of  Canada.  That  when  a  child  his 
father  removed  with  the  family  to  the  state 
of  Maine.  That  the  father,  after  his  arrival 
in  the  state  of  Maine,  exercised  the  right  of 
franchise;  claimed  to  be,  and  was  recognized 
as,  a  citizen  of  the  United  States ;  represent- 
ed to  applicant,  and  applicant  believed,  that 
the  father  had  been  regularly  and  properly 
admitted  to  citizenship  while  the  applicant 
was  a  minor  under  the  age  of  18  years.  That 
in  truth  the  father  never  became  a  citizen  of 
the  United  States.  That  applicant,  assuming 
in  good  faith  that  he  was  a  citizen,  after  he 
attained  his  majority  was  admitted  to  the 
bar  of  that  state,  was  elected  to  and  dischar- 
ged the  duties  of  various  public  offices  of 
trust  and  profit,  and  had  no  information  un- 
til shortly  before  April  14,  1902.  of  the  fact 
that  the  father  was  not  a  citizen,  at  which 
date  applicant  made  application  to  the  prop- 
er court,  and  was  admitted  to  citizenship. 
That  in  the  early  part  of  1898,  by  reason  of 
financial  disasters,  overwork,  and  because  of 
the  death  of  a  favorite  daughter,  the  appli- 
cant became  and  was  for  a  long  time  insane. 
That  he  so  far  recovered  his  reason  that  In 
the  latter  part  of  that  year  he  took  up  his 
residence  at  BIddeford,  in  the  state  of  Maine, 
and  in  some  degree  the  practice  of  his  pro- 
fession. That  in  spring  of  1902  certain  par- 
ties maliciously  presented  to  the  bar  of  York 
county  (the  same  being  the  county  in  which 
BIddeford  is  situated)  charges  against  the 
api)IIcant,  of  unprofessional  conduct,  lack  of 


good  faith  to  clients,  perjury,  Subornation  of 
perjury,  forgery,  and  extortion,  which  char- 
ges I  find  to  have  been  untrue.  A  committee 
was  appointed  by  the  Tork  bar,  which,  acting 
in  good  faith,  and  believing  these  charges  to 
have  some  foundation,  on  the  21st  of  April, 
1902,  formulated  and  presented  to  the  Jus- 
tices of  the  Supreme  Judicial  Court  of  Xork 
county,  Maine,  formal  charges  of  such  crim- 
inal and  unprofessional  acts,  and  on  the  22d 
of  April,  1902,  filed  the  same  In  said  court; 
and  on  the  same  day,  said  court  issued  a  ci- 
tation requiring  the  applicant  to  appear  and 
show  cause  why  he  should  not'  be  removed 
from  the  office  of  attorney  at  law. 

"The  threat  to  file  these  charges,  and  their 
nature  and  character,  was  known  by  appli- 
cant for  some  weeks  before  the  same  were 
filed,  and  while  he  was  still  a  resident  of 
BIddeford.  At  this  time,  however,  and  for 
a  long  time  prior,  he  was  suffering  physical- 
ly, and  was  not  strong  mentally.  Applicant's 
wife  and  her  father,  with  a  view  of  prevent- 
ing the  immediate  filing  of  those  charges,  an 
investigation  of  -which  they  felt  assured 
would  have  the  effect  to  occasion  a  return  of 
previous  insanity,  retained  as  counsel  for  ap- 
plicant, to  prevent  the  filing  of  such  charges, 
the  lawyer  who  was  their  principal  author 
In  the  first  Instance.  This  employment  ap- 
plicant acquiesced  in,  and  advanced  the  mon- 
ey to  pay  this  lawyer's  fee  of  a  hundred  dol- 
lars, and  was  led  to  believe,  not  only  by  this 
lawyer,  but  by  others,  who  were  bis  friends, 
and  interested  in  protecting  his  health  and 
good  name,  that  no  charges  would  be  formal- 
ly presented;  and  thereupon  applicant  and 
his  wife,  shortly  before  the  filing  of  such 
charges,  left  the  state  of  Maine,  and  went  to 
the  city  of  Boston,  Massachusetts,  that  ap- 
plicant might  undergo  a  surgical  operation. 
Shortly  after  this  surgical  operation  was  per- 
formed, and  wbll^  applicant  was  weak  physi- 
cally, and  in  such  condition  of  mind  that,  Jn 
my  opinion,  he  was  not  capable  of  managing 
his  affairs  or  protecting  himself  in  anywise, 
the  citation  above  referred  to  was  served 
upon  his  brother,  in  the  city  of  Boston;  but 
the  contents  thereof,  in  a  general  way,  were 
made  kpown  to  him.  Applicant's  wife  re- 
tained other  counsel,  by  letter,  to  appear  and 
resist  such  charges,  and  brought  applicant 
to  the  state  of  California ;  intending  to  take 
up  their  residence  in  Eureka,  in  this  state. 
Their  route  of  travel  carrying  them  through 
Los  Angeles,  they  stopped  off  in  this  city 
about  the  2d  of  May,  1902.  The  day  subse- 
quent to  their  arrival  In  Los  Angeles,  having 
letters  of  introduction  to  Judge  Waldo  M. 
Tork,  one  of  the  superior  Judges  of  this  coun- 
ty, applicant  and  his  wife  called  upon.  Judge 
York,  and  the  latter  Insisted  that  applicant 
should  be  admitted  to  the  bar  of  Los  Angeles 
county;  and  Judge  York  introduced  a  mem- 
ber of  the  bar  to  Mr.  Hovey,  and,  upon  the 
motion  of  said  member  of  the  bar.  Judge  York 
entered  an  order  admitting  him  to  practice. 
Judge  York,  being  j^d^si^^  o(^ijy)l^c^tji^Ii»- 
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tention  to  go  to  Enr«ka,  adylBed  applicant  to 
stop  on  his  way,  and  be  admitted  by  the  Su- 
preme Court  of  the  state,  and,  to  that  end, 
he  gave  him  a  letter  of  introduction  to  Shurt- 
leff,  a  former  partner  of  Judge  York;  and 
applicant  did,  upon  his  arrival  In  San  Fran- 
cisco, present  such  letter  to  Shurtleff,  and, 
upon  his  motion,  and  upon  production  of  his 
certificate  theretofore  issued  by  the  Supreme 
CJourt  of  Maine,  he  was  admitted  to  practice 
by  your  honorable  court,  I  find  that  what 
might  appear  to  be  undue  haste  in  relation  to 
admission  to  practice  should  not  be  charged 
against  applicant,  in  view  of  the  insistence  of 
those  in  whom  he  had  confidence  in  relation 
thereto,  and  his  weak  mental  and  physical 
condltiop  at  the  time.  Your  honors  are  fa- 
miliar with  all  the  proceedings  leading  up  to 
and  including  the  striking  of  applicant's 
name  from  the  roster  by  your  honorable 
court,  and  no. further  reference  is  necessary 
to  be  made  thereto. 

"Notwithstanding  the  employment  by  ap- 
plicant of  counsel  in  connection  with  the 
charges  brought  against  him  In  the  state  of 
Maine,  the  attorneys  who  should  have  repre- 
sented him  permitted  .his  default  to  be  en- 
tered, and  his  name  to  be  stricken  from  the 
rolls  in  the  state  of  Maine.  In  1903  appli- 
cant returned  to  the  state  of  Maine,  procured 
the  order  striking  his  name  from  the  rolls  to 
be  vacated,  and  made  complete  and  perfect 
arrangements,  at  a  large  expenditure,  look- 
ing toward  a  defense  against  the  charges  so 
presented.  After  employing  counsel  and  mak- 
ing such  expenditure,  and  while  applicant 
was  present  with  his  witnesses  to  refute  and 
disprove  the  charges  made  against  him,  the 
bar  association  filed  certain  specifications  In 
relation  to  such  charges,  and,  among  others, 
for  the  first  time,  presented  the  question  of 
his  alienage,  which,  being  true  and  admitted, 
deprived  the  court  in  that  state  of  jurisdic- 
tion to  hear  and  determine  the  truth  of  the 
other  charges ;  and  on  account  of  such  alien- 
age, and  for  no  other  reason,  applicant's 
name  was  again  stricken  from  the  rolls  of 
that  state. 

"Your  honors  are  In  possession  of  the  rec- 
ord, which  shows  that  on  the  19th  of  Octo- 
ber, 1903,  applicant  filed  an  answer  in  re- 
sponse to  a  petition  for  his  disbarment  in 
your  honorable  court,  in  which  he  denied 
under  oath  that  he  knew  that  such  disbar- 
ment proceedings  were  pending  in  the  Su- 
preme Judicial  Court  of  Maine  on  the  12th 
day  of  May,  1902.  when  be  requested  Shurt- 
leff, an  attorney,  to  move  his  admission  to 
practice  In  your  court,  and  In  which  answer 
he  alleged  that  there  had  been  withheld  from 
him  all  Information  with  respect  to  said 
charges.  In  view  of  the  fact  that  the  service 
of  the  citation  was  not  personally  made  up- 
on applicant,  that  he  had  been  advised  and 
believed  that  these  charges  would  not  be 
filed,  and  considering  his  weak  mental  con- 
dition, I  find  that  he  had  no  actual  notice 
that  the  charges  bad  been  filed  and  were  in 


fact  pending  at  the  time  when  in  the  an- 
swer he  alleged  such  want  of  notice  of  filing; 
but  I  find  that  it  is  not  true,  as  stated  in  that 
answer,  that  all  information  with  relation 
to  these  charges  and  their  character  was 
withheld  from  him,  but,  on  the  contrary, 
that  information  as  to  their  general  nature 
and  character  was  given  him  in  the  city  of 
Boston  shortly  after  the  service  of  the  cita- 
tion upon  the  brother,  and  before  bis  arrival 
in  California.  In  addition,  when  called  upon 
by  the  grievance  committee  of  the  bar  asso- 
ciation of  Los  Angeles  county,  early  in  1903, 
to  make  explanation  concerning  these  vari- 
ous charges,  he  was  not  frank  and  candid 
with  such  committee  In  his  answers  to  their 
Inquiries,  and  he  did  not  state  to  Mr.  Shurt- 
left  or  to  your  honorable  court  any  fact  In 
relation  to  the  knowledge  he  did  possess  as 
to  the  threatened  charges  In  the  state  of 
Maine.  I  ftirther  find  that,  pending  the  ex- 
amination before  your  referee,  certain  of 
the  testimony  which  applicant  desired  to  sub- 
mit to  such  referee  was  In  the  nature  of 
affidavits;  thati  the  bar  committee  being  un- 
willing to  permit  such  afildavlts  to  be  read, 
applicant  caused  questions  and  answers 
thereto  (all,  however,  in  perfect  accord  with 
such  affidavits  and  written  statements  in  his 
possession,  signed  by  the  parties  whose  depo- 
sitions were  intended  to  be  taken)  to  be  pre- 
pared here,  and  forwarded  to  the  officers  In 
Maine,  that  they  might  be  read  and  sub- 
scribed by  such  witnesses.  In  each  instance, 
however,  such  prepared  questions  and  an- 
swers were  accompanied  by  a  letter  of  ap- 
plicant, requesting  them.  If  such  answers 
were  not  In  accord  with  their  remembrance, 
to  make  changes  and  Interlineations  so  that 
they  might  conform  to  the  truth. 

"As  a  summary,  then,  your  referee  would 
report  to  your  honorable  court  that  upon  ar- 
rival of  applicant,  Frank  W.  Hovey,  in  the 
state  of  California  on  the  Ist  of  May,  1902, 
he  was  a  man  of  good  moral  character;  that 
he  was  guiltless  of  crime  or  Improper  conduct 
as  an  attorney  prior  thereto.  His  subsequent 
conduct  in  relation  to  the  answer  filed  in 
your  honorable  court,  his  want  of  frankness 
with  the  attorney  moving  his  admission,  his 
want  of  frankness  with  the  grievance  com- 
mittee of  the  Los  Angeles  bar,  are  matters 
which  I  deem  it  purely  within,  the  province 
of  your  honorable  court  to  consider,  with- 
out recommendation  or  finding  on  my  part 
as  to  their  effect  on  his  moral  character  and 
fitness. 

"An  apology  is  due  for  the  length  of  this 
instrument  The  great  volume  of  testimony, 
the  long  years  through  which  the  matter 
progressed,  renders  It  impossible  for  me  to 
present  in  a  more  brief  way  the  facts  elicit- 
ed upon  the  hearing.  I  retain  in  my  posses- 
sion a  transcript  of  the  oral  testimony  of- 
fered, together  with  all  exhibits,  depositions, 
and  papers,  which,  if  desired  by  your  honors, 
I  will  cause  to  be  forwarded."  , 

The  report  of  the  referee  disposes  o(jb^^ 
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cliargefl  against  Mr.  Hovey  as  to  tbe  matters 
occurring  prior  to  his  arrival  in  California 
on  May  1,  1902,  at  which  time,  It  is  found, 
"be  was  a  pian  of  good  moral  character, 
{and]  •  •  •  was  guiltless  of  crime  or 
improper  conduct  as  an  attorney  prior  there- 
to." We  have,  therefore,  to  consider  only 
the  subsequent  conduct  of  Mr.  Hovey,  as 
affecting  the  question  of  his  moral  character 
and  bis  admissibility  to  tbe  bar.  This,  as  re- 
ported by  the  referee,  was,  to' effect,  that  he 
did  not  disclose  to  the  attorney  moTing  bis 
admission  or  to  tbe  court  that  proceedings 
for  his  disbarment  were  pending  in  the  state 
of  Maine,  and  that  in  his  answer  to  the  peti- 
tion filed  In  tbe  Supreme  Court  for  bis  dis- 
barment, which  was  verified,  he  denied  that 
be  linew  that  such  disbarment  proceedings 
were  pending  at  tbe  time  of 'bis  application, 
and  further  alleged  that  all  information  of 
such  proceedings  had  been  wltlibeld  from 
blm  by  his  friends  on  account  of  the  severe 
illness  under  which  he  was  suffering  at  tbe 
time  of  the  service  of  notice  of  tbe  proceed- 
ings on  his  brother. 

Tbe  tores  of  these  charges  obviously  de- 
pends upon  the  assumption  that,  at  the  times 
referred  to,  Mr.  Hovey  In  fact  did  know  of 
the  pendency  of  the  disbarment  proceedings, 
and  that  this  knowledge  was  then  present  to 
bis  mind.  On  this  point  the  referee  finds, 
in  effect,  that  Mr.  Hovey  bad  been  informed 
-of  the  pendency  and  general  nature  of  the 
proceedings  in  Boston  shortly  after  tbe  serv- 
ice of  notice  upon  his  brother,  but  that,  on 
account  of  bis  physical  and  mental  condi- 
tion, this  information  was  not  present  to  his 
mind  when  he  filed  bis  answer.  The  latter 
finding,  we  gather  from  tbe  report,  was  not 
based  upon  specific  evidence  as  to  tbe  fact, 
but  upon  tbe  physical  and  mental  condition 
of  Mr.  Hovey,  and  tbe  presumption  of  good 
character  always  existing  until  the  contrail 
appears,  which  in  this  case  was  supported 
by  the  very  high  certificates  of  character 
given  to  him  by  lawyers.  Judges,  and  others 
In  tbe  state  of  Maine,  attached  to  his  an- 
swer; and,  at  all  events,  as  the  case  Is  pre- 
sented to  us,  the  finding  cannot  be  question- 
ed. It  may  be  added  that  it  would  be  only 
in  a  clear  case  of  conscious  and  intentional 
perjury  that  we  would  be  Justified  In  regard- 
ing' tbe  character  of  a  defendant,  especially 
in  a  criminal  or  quasi  criminal  proceeding, 
as  affected  by  the  denials  and  allegations  of 
his  answer. 

With  regard  to  the  failure  of  Mr.  Hovey 
to  disclose  to  tbe  attorney  moving  his  ad- 
mission to  the  bar  and  to  the  court  that  pro- 
ceedings for  his  disbarment  were  pending 
in  the  state  of  Maine,  though  there  is  no  ex- 
press finding  upon  the  point,  it  may  be  pre- 
sumed that  the  same  considerations  will 
apply;  otherwise,  while  we  think  Mr.  Hovey 
would  have  done  better  to  have  disclosed  the 
pendency  of  proceedings  against  blm,  we 
are  not  prepared  to  say  that  his  failure  to  do 
BO  can  be  regarded  as  materially  affecting  bis 


moral  character  or  bis  admissibility  to  the 
bar.  If  the  matter  suppressed  bad  been  a 
conviction  of  gross  misconduct,  or,  as  in  case 
of  Lowenthal,  61  Cal.  122,  an  actual  disbar- 
ment) the  case  would  be  otherwise.  But 
the  mere  fact  of  the  pendency  of  proceedings 
against  him  would  not  have  tbe  effect  of  dis- 
qualifying him;  nor  would  tbe  court,  perhaps, 
be  Justified  In  refusing  his  admission  on  ac- 
count of  the  charges  against  him,  without 
inquiry  Into  and  proof  of  the  facts  charged. 
In  this  case  the  order  of  disbarment  which 
had  been  rendered  by  the  Maine  court  at 
the  time  the  petition  for  dlsbanuMit  was 
filed  in  the  Supreme  Court  here  has  been 
set  aside,  and  tbe  case  finally  disposed  of, 
on  grounds  not  affecting  the  character  of 
Mr.  Hovey,  and  without  passing  upon  the 
charges  made  against  him;  nor  In  tbe  pres- 
ent proceedings  Is  any  attempt  made  to  es- 
tablish the  truth  of  those  charges. 

We  do  not  tbink  It  necessary  to  consider 
the  charge  that  Mr.  Hovey  was  not  frank 
and  candid  In  bis  answers  to  questions  put 
to  him  by  the  grievance  committee,  as.  In 
view  of  tbe  adverse  relations  of  tbe  parties, 
we  .do  not  deem  It  material. 

We  are  of  the  opinion  that  Mr.  Hovey  Is 
entitled  to  admission  to  tbe  bar,  and  It  will 
be  so  ordered. 

We  concur:    GRAY,  P.  X;  ALLEN,  J. 


(1  Cat.  App.  140) 

HARNISS  et  al.  v.  BULPITT. 

(Court  of  Appeal,  Second  District,  California. 

June  6,  1905.) 

1.  Public  Nuisance— Obstbuction  of  Pub- 
lic Alley. 

The  obstruction  of  a  public  alley  is  a  pub- 
lic nuisance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  {  1493.] 

2.  Samb— Fbivate  Action  to  Abate— Requi- 
sites OF  Complaint. 

Under  Civ.  Code,  t  3493,  providing  that 
a  private  person  ma^  maintain  an  action  for  a 
public  nuisance,  If  it  is  specially  injurious  to 
himself,  but  not  otherwise,  tbe  complaint  must 
show  tliat  plaintiff  will  suffer  some  injury  there- 
from in  its  nature  special  and  peculiar  to  him, 
and  different  in  kind  from  that  to  which  the 
public  is  subjected. 

[Ed.  Note. — For  cases  in  point,  sec  vol.  37, 
Cent  Dig.  Nuisance,  S§  164-169,  181.] 

3.  Same— Sufficiency  of  Complaint  —  In- 
gress  AND  EaBESS  TO  AND  FBOM  ABUTTING 

Pboperty. 

Under  said  section,  a  complaint  alleging 
the  obstruction  by  fences  at  both  ends  of  a  put>- 
lic  alley,  preventing  ingress  and  egress  to  and 
from  the  abutting  property  owned  by  plaintiff 
on  and  through  the  alley,  sufficiently  alleged 
a  private  wrong. 

4.  Same. 

The  allegation  in  the  complaint  that  the 
strip  of  ground  was  a  public  alley,  auu  Uuit 
been  so  used  for  23  years  as  a  means  of  ingresa 
and  egress  to  and  from  plaintiff's  property,  was 
sufiicient  as  against  tbe  objection  that  the  same 
was  on  insufficient  statement  of  fact,  in  that 
tlie  manner  by  which  it  became  such  alley  was 
not  averred.  p^g,^,^^^  ^^.,  ^^^^^^ 
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5.  Pleading— MoTiOK  roE  Judgmkht  on  the 
'Pleadings. 

Where  the  complaint  states  a  cause  of  ac- 
tion, a  motion  for  judgment  on  the  pleadings  is 
properly  denied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Gent.  Dig.  Pleading,  §  1055.] 

Appeal  fi'oin  Superior  Court,  Inyo  County; 
Walter  A.  Lamar,  Judge. 

Action  by  T.  C.  Harntss  and  another 
against  F.  H.  Bulpitt  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

P.  W.  Forbes  and  White  Smith,  for  appel- 
lant. S.  E.  Vermilyea  and  Ben  H.  Yandell, 
for  respondents.  ' 

ALLEN,  J.  This  Is  an  action  for  damages 
and  to  procure  an  order  for  the  abatement  of 
a  nuisance  alleged  to  exist  by  reason  of  ob- 
struction by  fences  at  both  ends  of  a  public 
alley  in  the  town  of  Bishop,  Inyo  county,  this 
state,  upon  which  alley  plaintiffs'  property 
abuts,  by  which  plaintiffs  are  deprived  of  the 
free  use  of  their  property,  and  from  going 
from  their  property  out  upon  said  alley,  or 
through  the  same  to  Church  street,  a  public 
street  in  said  town.  The  damages  were 
claimed  on  account  of  the  depreciation  in  val- 
ue and  by  reason  of  being  deprived  of  the 
use  of  said  alley.  To  the  complaint  a  demur- 
rer was  interposed  upon  the  grounds,  first, 
that  plaintiffs  had  no  legal  capacity  to  sue; 
and,  second,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  being  overruled,  defend- 
ant answered,  denying  all  the  material  aver- 
ments of  the  complaint  other  than  the  con- 
struction of  the  fences  at  the  places  designat- 
ed in  the  complaint.  The  defendant  further 
alleges  that  the  strip  of  ground  denominat- 
ed a  public  alley  in  plaintiffs'  complaint  was 
not  an  alley,  but  the  private  property  of  de- 
fendant. Findings  and  judgment  went  for 
plaintiffs,,  and  a  decree  was  entered  enjoin- 
ing the  defendant  from  maintaining  such 
fences  or  obstructing  said  alley.  B^rom  the 
judgment  defendant  appeals. 

There  being  nothing  apparent  upon  the 
face  of  the  complaint  as  indicating  plaintiffs' 
want  of  capacity  to  sue,  the  demurrer  upon 
that  ground  was  properly  overruled.  The 
principal  contentlcm  of  defendant  presented 
in  his  points  and  authorities  is  that  the  com- 
plaint does  not  state  a  cause  of  action,  be- 
cause no  Injury  is  alleged  different  in  kind 
from  that  sustained  by  the  public  at  large. 
The  nuisance  complained  of,  being  the  ob- 
struction of  a  public  alley.  Is  a  public  one. 
That  plaintiff  may  have  redress  in  a  private 
action,  it  must  appear  by  proper  averment 
that  the  plaintiff  will  suffer  some  injury 
therefrom  in  its  nature  special  and  peculiar 
to  him,  and  different  In  kind  from  that  to 
which  the  public  is  8ubje<'ted.  Civ.  Code,  $ 
3493;  Siskiyou  Lumber  Co.  v.  Rostel,  121 
Cal.  513.  53  Pac.  1118.  Applying  this  test  to 
the  complaint,  we  regard  it  as  sufficient.  The 
allegations  that  ingress  and  egress  to  and 
from  the  abutting  property  owned  by  plain- 


tiffs upon  or  through  the  alley  Is  prevented 
by  the  obstruction  is  an  allegation  of  an  In- 
jury to  a  private  right  incidental  to  private 
property.  The  owner  .of  property  abutting 
upon  a  street  or  alley  owns  the  Incidental 
rights  to  Ingress  and  egress  as  completely  as 
he  does  the  property  to  which  the  rights  are 
an  Incident.  Brown  v.  Board  of  Supervisors. 
124  CaL  280,  57  Pac.  82.  An  infringement 
upon  these  rights  is.  therefore,  a  private 
wrong.  "When  the  alleged  nuisance  would 
constitute  a  private  wrong  by  injuring  prop- 
erty or  creating  personal  inconvenience  and 
annoyance  for  which  an  action  might  be" 
maintained  in  favor  of  the  party  injured,  the 
same  is  none  the  less  actionable  because  the 
wrong  is  committed  in  a  manner  which  would 
render  the  party  liable  to  indictment  for  a 
common  nuisance."  Wesson  v.  Washburn 
PrlnUng  Co.,  13  Allen,  95,  90  Am.  Dec.  181 ; 
Lind  V.  City  of  San  Luis  Obispo,  109  Cal.  344, 
42  Pac.  437. 

Appellant  assigns  as  error  the  action  of  the 
court  in  denying  defendant's  motion  for  a 
judgment  on  the  pleadings.  The  complaint 
stating  a  cause  of  action,  there  was  no  error 
in  this  judgment 

Appellant's  final  contention  is  that  the  com- 
plaint alleging  that  the  strip  of  ground  'was 
a  public  alley,  and  had  been  so  used  for  25 
years  as  a  means  of  ingress  and  egress  to  and 
from  plaintiffs'  property,  was  an  insufficient 
statement  of  fact,  in  that  the  manner  by 
which  it  became  such  alley  was  not  averred ; 
and  the  finding  was  challenged  in  the  same 
regard.  There  is  no  merit  in  this  contention. 
The  allegatipn  was  sufficient,  and  the  find- 
ings support  the  judgment 

Judgment  affirmed. 

We  concur :    GRAY,  P.  J. ;    SMITH,  J. 


(1  Cal.  App.  152) 
YOUREE  v.  YOUREB. 
(Court  of  Appeal,   Third   District   California. 
June  7,  1905.) 

1.  DivoBCE  — ALiMONr  — Afpidavits  —  Fn.- 
INO— -Time— Discretion. 

On  an  application  of  a  wife  for  alimony 
and  counsel  fees,  etc.,  in  an  action  for  divorce, 
it  was  within  the  discretion  of  the  court  to  per- 
mit her  attorney  to  file  an  affidavit  at  the  hear- 
ing, notwitlistanding  court  rule  2,  requiring  a 
copy  of  such  afiidavits,  in  order  to  be  filed,  to 
be  served  on  the  opposite  party  one  day  be- 
fore the  hearing. 

2.  Same. 

Where  the  court,  on  a  wife's  application 
for  alimony  and  suit  money  in  an  action 
against  her  for  divorce,  permitted  her  attorney 
to  file  an  aflidavit  at  the  hearing,  in  which  it 
was  averred  that  two  days  before  plaintiff  con- 
veyed certain  real  estate,  a  part  of  his  prop- 
erty, alleged  in  the  original  affidavit  to  be 
worth  $10,000,  to  one  of  his  attorneys,  and  on 
the  same  day  also  conveyed  to  him  a  note  se- 
cured by  mortgage,  and  allPRed,  on  information 
and  belief,  that  such  transfers  were  not  real 
and  that  plaintiff  was  the  owner  in  fact  of  the 
property  convej'ed,  it  was  not  an  abuse  of  the 
court's  discretion  to  refuse  to  permit  plain- 
tiff to  file  an  affidavit  in  g^rffj^jf  [j^sE^^^^gi  vtl^ft^ 
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Sarpose  of  arerrinf  that  sncb  transfers  were 
»na  fide,  in  which  it  was  not  proposed  to  show 
what  plaintiff  did  with  the  consideration  re- 
ceived, or  to  dispute  that  his  formpr  property 
holdings  were  of  the  value  of  $10,000. 
3.  Same— Allowance  —  Amount  —  Discbe- 
TiON— Review.    ■ 

Under  Civ.  Code,  J  137,  providing  that 
the  court  may,  in  its  discretion,  in  an  action 
for  divorce  against  the  wife,  require  the  hus- 
band to  pay  as  alimony  any  money  necessary  to 
enable  her  to  support  herself  or  her  children,  or 
to  prosecute  or  defend  the  action,  the  taking  of 
evidence  for  the  purpose  of  finding  the  amount 
to  be  allowed  and  the  amount  ultimately  allow- , 
ed  is  within  the  trial  court's  discretion,  which 
will  not  be  reviewed  unless  abused. 

Appeal  from  Superior  Court,  Mendocino 
County ;  J.  W.  Mannou,  Judge. 

Actipn  by  F.  W.  Youree  against  R.  J. 
Tonree  for  divorce.  From  a  Judgment  award- 
ing defendant  alimony,  counsel  fees,  and  suit 
money,  plaintiff  appeals.    Affirmed. 

Weldon  &  Held,  for  appellant  T.  L.  Ca- 
rotbers,  for  respondent 

CHIPMAN,  P.  J.  Divorce.  Judgment  In 
favor  of  defendant  for  $200  "for  personal  ex- 
penses and  alimouy  pending  suit"  and  $100 
"for  expenses  of  trial,  taking  depositions,  and 
procuring  attendance  of  witnesses,"  and 
"$200  as  counsel  fees,  and  tliat  said  sums  be 
so  paid  in  30  days  from  said  lOtti  day  of 
June,  1902."  Plaintiff  appeals  from  the  judg- 
ment, on  bill  of  exceptions. 

Plaintiff  seeks  a  divorce  from  his  wife,  the 
defendant,  on  the  alleged  grround  of  deser- 
tion. Defendant  denies  the  allegations  of  the 
complaint,  and,  by  way  of  cross-complaint, 
herself  seeks  a  divorce  on  tiie  grounds  of  de- 
sertion, failure  to  provide  the  common  neces- 
saries of  life,  and  the  adultery  of  plaintiff. 
The  pleadings  are  verified.  The  complaint 
was  tiled  March  27,  1902,  and  the  answer  and 
cross-complaint  filed  May  23,  1902.  On  May 
24,  1902,  defendant  filed  an  affidavit  and  no- 
tice of  motion  for  alimouy  and  expenses  of 
suit  In  her  affidavit  she  averred  that  she 
"has  no  money  or  property  whatever,  and  is 
wholly  dependent  upon  her  labor  and  the 
charity  of  her  friends  for  support"  In  her 
cross-complaint,  to  which  no  answer  ai>pears, 
she  describes  certain  land,  of  which  she  avers 
that  plaintiff  is  the  owner,  and  which  is  of 
the  value  of  $6,000;  also  personal  property, 
consisting  of  certain  enumerated  articles  and 
securities,  of  the  aggregate  value  of  $5,000. 
In  her  affidavit  she  states  that  said  property, 
real  and  personal,  is  of  the  value  of  $10,000. 
On  June  7,  1902,  plaintiff  filed  an  affidavit  In 
which,  among  other  things,  he  avers  that  he 
"is  not  possessed  or  the  owner  of  any  real 
estate  or  personal  property  or  securities  or 
money  whatever,  and  his  sole  property  con- 
sists of  his  right  to  a  government  homestead, 
the  title  to  which  is  as  yet  vested  in  the  United 
States,"  which  said  homestead  he  avers  is  of 
no  greater  value  than  $100,  and  that  he  has 
no  Income  except  the  produce  of  this  home- 
stead, which  he  avers  "is  only  sufficient  to 
enable  him  to  support  himself,  an4  consists 


principally  of  foodstuffs,  and  said  income  of 
said  homestead  claim  consists  of  small  or 
any  portion  thereof  of  cash."  The  motion  was 
noticed  for  hearing  Jime  9tb,  and  on  that 
day,  at  the  hearing,  defendant's  attorney  was 
permitted,  over  plalntlfTs  objection,  to  file  an 
affidavit,  copy  of  which  had  not  been  served 
one  day  before  the  hearing  as  required  by  rule 
2  of  the  court  In  this  affidavit  it  was  aveiTed 
that  at  the  time  defendant  filed  her  answer 
and  cross-complaint  plaintiff  was  the  owner 
of  the  property  described  therein,  and  the 
title  remained  in  him  until  June  7,  1902  (two 
days  before  the  hearing  of  the  motion),  and 
on  that  day  plaintiff  conveyed  the  said  real 
estate  to  one  T.  J.  Weldon  (one  of  plaintiff's, 
attorneys  in  the  action),  and  on  the  same  day 
also  conveyed  to  him  a  note  secured  by  mort- 
gage owned  by  plaintiff,  for  the  sum  of  $1,2.j0, 
to  said  Weldon,  for  the  consideration  of  $1,- 
000,  as  expressed  in  the  assignment  of  said 
note  ond  mortgage.  It  is  further  averred  on 
hiformation  and  belief  that  said  transfers 
"were  and  are  not  real,  and  plaintiff  is  now 
the  owner  In  fact  of  said  real  estate  and 
said  note  and  mortgage,"  and  that  said 
transfer  was  made  "for  the  purpose,  fraud- 
ulently and  designedly,  of  hindering  and  ob- 
structing the  defendant  in  procuring  alimo- 
ny, counsel  fees,  and  costs  of  this  action, 
and  that  no  consideration  whatever  was  paid 
to  plaintiff  for  said  conveyance  and  assign-, 
ment,"  etc.  Counsel  for  plaintiff  asked  leave 
at  the  hearing  for  time  to  prepare  and  file 
the  affidavit  of  said  Weldon  In  reply  to  the 
said  affidavit  of  defendant's  attorney,  and  to 
show  that  said  transfers  were  bona  fide,  and 
not  in  fraud  of  defendant's  rights.  The 
court  "stated  that  it  would  permit  plaintiff 
to  file  an  affidavit  denying  said  transfer  by 
plaintiff  to  said  T.  J.  Weldon  •  •  »  if 
said  transfer  had  In  fact  not  been  made,  and 
counsel  for  plaintiff  thereupon  stated  that 
they  did  not  wish  to  controvert  the  fact  of 
said  transfer,"  but  desired  to  show  "that  a 
bona  fide  sale  of  the  property  of  said  plain- 
tiff had  been  made  to  salS  T.  J.  Weldon." 
The  court  refused  "to  permit  plaintiff  or  his 
counsel  to  file  said  affidavit"  to  which  ruling 
plaintiff  excepted. 

.  1.  It  was  within  the  discretion  of  the  court 
to  permit  defendant's  counsel  to  file  his  af- 
fidavit at  the  bearing,  although  in  violation 
of  a  rule  of  the  court.  Pickett  v.  Wallace, 
54  Cal.  147.  And  we  do  not  think  this  dis- 
cretion was  abused  in  ruling  as  it  did. 

2.  It  will  be  observed  that  plaintiff  did  not 
deny  having  owned  the  property  in  question, 
nor  did  be  deny  having  made  the  alleged 
transfers,  but  proposed  only  to  show  a  bona 
fide  sale  of  certain  of  the  property.  He 
does  not  show  or  offer  to  show  what  he  did 
with  the  consideration  received,  nor  how  it 
came  about,  in  so  short  a  time,  that  he  was 
reduced  In  his  property  holdings,  which  were 
of  the  undisputed  value  of  $10,000,  to  his  un- 
productive homestead.  There  was  certain 
personal  property  mentioned  ta  defendant's 
Digitized  by  VjW^^V  IV^ 
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cross-coraplaint,  other  than  the  real  estate 
described,  and  the  note  and  mortage  trans- 
ferred  to  Weldon,  No  account  Is  given  o( 
this,  and  no  denial  of  its  possession,  except 
as  it  may  be  inferred  that  when  he  made  his 
affidavit  he  then  had  nothing  but  his  home- 
stead. We  think  the  facts  and  circumstan- 
ces disclosed  called  for  something  more  than 
the  offer  as  made  by  plaintUTs  counsel,  and 
that  the  court  did  not  err  in  passing  upon 
the  motion  without  giving  plaintiff  the  per- 
mission he  asked.  The  offer  was  not  suf- 
ficient to  introduce  any  fact  which,  If  ad- 
mitted, would  have  required  the  court  to 
deny  the  motion  for  alimony.  We  do  not 
think  plaintiff  was  deprived  of  any  substan- 
tial right  In  view  of  the  facts  disclosed. 

3.  The  court  "may,  in  its  discretion,  re- 
quire the  husband  to  pay  as  alimony  aqy 
money  necessary  to  enable  the  wife  to  sup- 
port herself  or  her  children,  or  to  prosecute 
or  defend  the  action."  Civ.  Code,  i  137.  It 
was  said  In  Rose  v.  Rose,  109  Cal.  544,  42 
Fac.  432:  "In  taking  the  evidence  for  the 
purpose  of  finding  the  amount  of  the  allow- 
ance, the  court  is  not  trying  an  issue  in  the 
case,  but  is  seeking  for  information  as  the 
basis  of  its  order,  and  Is  not  bound  by  the 
technical  rules  of  evidence  applicable  to  con- 
troversies between  contesting  litigants."  The 
amount  to  be  allowed  by  the  court  is  as  much 
within  its  discretion  as  is  the  power  to  make 
the  allowance,  and  in  neither  case  will  the 
appellate  court  set  aside  its  action  unless 
this  discretion  has  been  abused;  and  we  do 
not  think  abuse  of  discretion  has  been  shown 
In  the  present  ease.  Rose  v.  Rose,  supra. 
See,  also,  Anderson  v.  Anderson,  137  Cal. 
225,  69  Pac.  1061. 

The  Judgment  and  order  are  affirmed. 

We  concur:  BUCKLES,  J.;  MCLAUGH- 
LIN, J. 


a  Cal.  App.  186) 

LORINQ  et  al.  v.  DUTCHESS  INS.  CO.  OF 
POUGHKEEPSIE,    N.    Y. 

(Court  of  Appeal,  Second  District,  California. 
June  16.  1905.) 

1.  iNSfRANCE— InteBEST. 

Where  a  purchaser  of  property  on  which 
insured  buildings  wore  situated  paid  the  con- 
sideration, but  took  the  title  in  the  name  of 
the  mortgagee,  and  received  a  policy  in  the 
mortgagee's  name,  with  the  loss,  if  any,  pay- 
able to  the  purchaser  as  his  interest  might  ap- 
pear, lx>tb  the  purchaser  and  the  mortgagee 
had  an  insurable  interest,  as  defined  by  Civ. 
Code,  §  2.54C,  providing  that  every  interest  in 
property  of  such  a  nature  that  the  contemplat- 
ed peril  might  directly  damnify  the  insured  Is 
an  insurable  interest. 

2.  Same— Conditions— Waiveb. 

Where  the  purchaser  of  property  paid  the 
consideration,  but  took  the  title  in  the  name  of 
a  mortgagee,  and  applied  for  insurance  there- 
on io  the  mortgagee's  name,  with  the  Iosh,  if 
any,  payable  to  himself  as  his  interest  might 
appear,  the  condition  of  the  title  being  made 
known  at  the  time  the  insurance  was  taken 
out,  u  condition  of  tlie  policy,  stipulating  that 
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it  should  be  void  if  the  interest  of  the  assured 
should  be  other  than  unoonditional  and  sole 
ownership,  was  waived. 

(Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  §§  986,  989.] 

3.  Same— Actios— Pleading. 

Where,  in  an  action  on  a  policy  taken  in 
the  name  of  a  holder  of  the  title  as  security 
for  a  loan,  the  complaint  averred  that  the  in- 
terest of  such  mortgagee  was  fully  disclosed 
in  the  proof  of  loss,  the  complaint  was  not 
ambiguous  nor  uncertain  with  reference  to  such 
mortgagee's  interest. 

Appeal  from  Superior  Court,  Ban  Diego 
County;   B.  S.  Torrance,  Judge. 

Action  by  E.  W.  Lorlng  and  others  against 
the  Dutchess  Insurance  Company  of  Pough- 
keepsle,  N.  Y.  From  a  judgment  In  favor 
of  defendant,  plaintiffs  appeal.    Reversed. 

Mills  &  Hlzar,  for  appellants.  H.  S.  Utiey 
and  Utley  &  Sprigg,  for  respondent. 

ALLEN,  J.  Action  upon  a  policy  of  in- 
surance. Defendant  demurred  to  the  second 
amended  complaint  on  the  grounds:  First, 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  second,  that  there 
was  a  misjoinder  of  parties  plaintiff;  and, 
third,  tlmt  the  complaiut  was  ambiguous  in 
Various  particulars,  among  which  was  that 
it  could  not  be  ascertained  therefrom  what 
were  the  interests  of  plaintiffs  in  the  prop- 
erty insured.  The  demurrer  was  sustained, 
and,  upon  plaintiffs'  refusal  to  amend.  Judg- 
ment was  entered  for  defendant  This  ai)- 
peal  is  from  the  Judgment. 

The  facts  stated  in  the  second  amended 
complaint,  so  far  as  material,  are:  That 
plaintiff  Bunch,  having  paid  the  considera- 
tion price  for  certain  premises  upon  which 
the  insured  buildings  were  situated,  caused 
legal  title  to  be  taken  In  his  coplaintiff,  lx)r- 
Ing,  as  security  for  a  loan  of  $500  and  in- 
terest. Thereafter  Bunch  made  application 
(a  copy  of  which  application  appears  in  the 
complaint)  to  the  agent  of  the  defendant 
company  for  a  policy  of  Insurance  to  the 
amount  of  $800  upon  such  buildings,  and  in 
such  application  made  known  the  state  of 
\itle  and  the  relation  of  the  parties  thereto, 
and  directed  the  policy  to  be  written  in  Lor- 
Ing's  name,  with  the  loss,  if  any,,  payable  to 
Bunch  as  his  interest  may  appear;  ail  of 
which  was  done,  Bunch  paying  to  defendant 
the  premium.  In  the  policy,  as  appears  by 
the  copy  made  a  part  of  the  complaint,  it 
was  stipulated  that  it  should  be  void  if  the 
interest  of  the  Insured  should  be  other  than 
unconditional  and  sole  ownership.  Loss,  due 
proof  thereof,  and  interests  of  plaintiffs  were 
averred. 

It  is  insisted  by  defendant  In  support  of 
its  general'  demurrer  that  the  actual  condi- 
tion of  title  as  averred,  when  taken  in  con- 
nection with  the  averment  that  Bunch  was 
the  sole  owner  in  fee  of  the  property  de- 
stroyed, precludes  recovery.  With  this  con- 
tention we  do  not  agree.  The  issue  of  a 
policy  upon  known  facts  waives  all  condijp 
tions  inconsistent  tberewltb.    Sharp  t.  Scot- 
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tUh  Union  ft  Xatlonal  Ins.  Co.,  136  CaL  542, 
68  Pac.  2S8,  613;  Allen  v.  Insurance  Co.,  133 
Cal.  29,  66  Pac.  138.  Plaintiffs  each  had  an 
insurable  Interest  In  the  property.  Civ.  Code, 
I  2546;  Davis  v.  Phoenix  Ins.  Co.,  Ill  Cal. 
414,  43  Pac.  3115.  The  defendant,  having 
been  apprised  of  the  fact  that  Lorlng's  In- 
terest was  small,  and  upon  such  information 
Issuing  a  policy  for  $800  and  accepting  a 
premium  based  on  that  amount,  vrltb  a  pro- 
viso that  the  loss  should  be  payable  to 
Bunch,  can  only  lead  to  the  conclusion  that 
the  Interests  of  Bunch  and  Lorlng  were  both 
insured,  and  the  policy  ran  to  both.  To  con- 
strue the  contract  as  Insuring  only  Lorlng 
would  be  to  say  that  Bunch  was  paying  a 
premium  and  the  company  accepting  the 
same  upon  an  amount,  which,  in  the  very 
nature  of  things,  was  far  In  excess  of  pos- 
sible loss.  It  follows  that  plaintiffs,  both  be- 
ing beneficiaries,  could  join  in  the  action. 
Even  In  casns  where  a  part  Is  payable  to  the 
assured  and  part  to  others,  all  of  the  bene- 
ficiaries may  unite  as  plaintiffs  In  tbe  ac- 
tion. West  Coast  Lumber  Co.  t.  State,  etc., 
Co.,  98  Cal.  513,  33  Pac.  258. 

Tbe  complaint  was  neither  ambiguous  nor 
uncertain  In  its  allegation  with  reference  to 
Loring's  Interest  It  avers  that  in  the  proof 
of  loss  this  Interest  was  disclosed.  From 
this  It  appears  that  defendant  was  advised, 
therefore,  of  the  respective  Interests.  "Faults 
consisting  in  ambiguities  and  uncertainties 
should  be  viewed,  to  a  certain  extent,  in  the 
light  of  tbe  situation  of  the  parties  as  to 
their  knowledge  of  the  facts."  Schaake  v. 
Eagle,  etc.,  Can  Co.,  135  Cal.  485,  63  Pac. 
1025,  67  Pac.  759.  And  the  rule  is  proper  in 
cases  where  it  affirmatively  appears  that  the 
facts  are  equally  in  possession  of  both  par- 
ties. We  do  not  regard  tbe  complaint  as 
ambiguous  or  uncertain  In  any  of  the  other 
respects  claimed.  Elnougb  appears  In  the 
complaint  to  render  It  easy  of  comprehension 
and  free  from  reasonable  doubt  Salmon  t. 
Wilson,  41  Cal.  602. 

Judgment  la  reversed,  with  directions  to 
the  court  I)eIow  to  overrule  the  demurrer  t» 
the  second  amended  complaint 

We  concur:    GRAY,  P.  J.;  SMITH,  3. 


(1  Cal.  A.  148) 

SMITH   T.  BOBHRTS  (HICKS,   Intervener). 

(Court  of  Appeal,  Tbh^  District,   (California. 

June  7,  1905.) 

L  PtTBUO  XjANds — Contests— Intervention. 
Under  Code  Civ.  Proc  {  387,  providing 
that  SDT  perBon  may,  before  tbe  trial,  intervene 
in  an  action  or  proceeding,  who  has  an  interest 
in  the  matier  in  litigation,  in  the  success  of 
either  of  tbe  parties,  or  an  interest  against 
both,  cne  afleging  that  he  was  at  the  time  of 
mailing  hib  application  to  purchase  state  lands, 
and  for  a  year  previous  thereto  had  been,  a 
settler  en  tite  lands,  and  that  the  same  were 
(uilab)*  f«r  cultivation,  was  entitled,  before 
Judgment,  to  intervene  in  an  action  under  PoL 
Code,  t  3414,  to  decide  conflicting  claima  to 
patcbaM  tits  landb 


2.  SaMB— INTEBVENTIOW   AfTEB   JXTDOKBIfT. 

Code  Civ.  Proa  f  473,  providing  that  "the 
court  may,  in  furtherance  of  justice,  •  •  • 
relieve  a  party  or  bis  legal  representative,  from 
a  judgment,  order,  or  other  proceeding,  talcen 
against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect,"  does  not  enti- 
tle one  neither  a  party  nor  the  legal  repre- 
sentative of  a  party  to  an  action  to  decide  con- 
flicting claims  to  purchase  state  lands  under 
Pol.  Code,  §  3414,  to  have  the  judgment  set 
aside  for  tbe  purpose  of  allowing  him  to  inte^ 
vene,  though  he  is  a  settler  on  tlie  lands. 
8.  Saub— Lacues. 

On  tender  by  a  settler  on  state  lands  of  aa 
application  to  purchase,  it  was  returned  to  him 
by  the  Surveyor  General,  who  stated  that  the 
lands  were  covered  by  prior  applications,  and 
that  a  contest  thereon  had  been  referred  to  the 
court  for  adjudication.  The  matter  waa  on 
July  9th  again  referred,  and  suit  was  not 
commenced  thereon  until  August  31st  judgment 
being  rendered  Septeml>er  16th.    It  did  not  ap- 

E^ar  that  tbe  settler  was  kept  in  ignorance  of 
IS  rights  by  fraud  on  tbe  part  of  any  on«. 
Held,  that  though,  as  a  settler  on  tbe  lands, 
which  had  become  fit  tor  cultivation,  be  had  a 
right,  under  Ck>nst.  art.  17,  {{  2,  3,  providing 
that  state  lands  suitable  for  cultivation  shaU 
be  granted  to  actual  settlers  only,  to  purchase, 
superior  to  other  claimants,  he  lost  his  rigbt  by 
neglecting  at  tbe  proper  time  to  contest  tbe 
adverse  claims. 

Appeal  from  Superior  Covrt,  Htunboldt 
(County;  G.  W.  Hunter,  Judge. 

Action  by  John  Smith  against  M.  P.  Rob- 
erts. From  tbe  Judgment  and  from  an  or^ 
der  denying  bis  motion  to  vacate  and  set 
aside  the  same  and  denying  blm  permission 
to  intervene,  Edward  S.  Hlcka  appeals. 
Judgment  and  order  affirmed. 

Ernest  &  Denver  Sevier,  tot  appellant 
George  Murray,  for  respondent 

BUCKLES,  J.  Tbe  appeal  is  from  tb» 
Judgment  and  from  the  order  denying  the 
motion  of  Hicks  to  vacate  and  set  aside  tbe 
Judgment  and  denying  to  said  Hicks  permis- 
sion to  intervene.  Tbe  action  is  one  brought 
under  section  3414,  Pol.  Code,  for  tbe  pur- 
pose of  deciding  conflicting  claims  of  the 
plaintiff  and  the  defendant  to  piu-chase  from 
tbe  state  certain  swamp  and  overflowed 
lands  near  the  town  of  Areata,  in  Humboldt 
county.  Tbe  Judgment  was  rendered  Sep- 
tember 16,  1001.  Motion  to  set  aside  Judg- 
ment and  to  permit  tbe  said  Edward  S. 
Hicks  to  Intervene  was  made  on  December 
5,  1901,  and  denied  on  tbe  lltb  day  of  Jan- 
uary, 1002.  Said  Hlcks  was  a  settler  on  tbe 
land,  and  claims  he  tried  to  file  an  applica- 
tion with  the  Surveyor  General  of  California 
to  purchase  said  land,  but  was  prevented 
from  doing  so  by  the  Sun'eyor  General  in- 
forming bim  that  there  was  then  a  contest 
pending.  Tbe  plaintiff  had  filed  an  applica- 
tion prior  to  the  attempt  of  the  said  Hicks 
to  file.  One  or  two  other  parties  bad  also 
filed  prior  to  tbe  time  wben  Hldu  fiHrwarded 
bis  application. 

There  is  no  question  that  appellant  might 
have  intervened  before  Judgment,  under  the 
provisions  of  section  387,  Code  Civ.  I'roc, 
as  be  alleges  be  was  at  the  time  of,  and  fof 
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a  year  previoas  to  the  time  Of,  making  hia 
application  to  purchase,  a  settler  on  said 
land,  and  the  land  was  suitable  for  culti- 
vation. Fulton  y.  Brannan,  88  Cal.  454,  26 
Pac.  506;  McNee  v.  Lynch,  88  Cal.  619,  26 
Pac.  608.  But  unless  there  is  some  way  by 
which  the  Judgment  can  be  set  aside  therp 
is  now  no  way  for  appellant  to  intervene. 
He  claims  that  under  the  provisions  of  sec- 
tion 473,  Code  Civ.  Proc,  he  should  have  the 
Judgment  set  aside  for  the  purpose  of  allow- 
ing him  to  intervene.  The  provision  is:  "The 
court  may.  In  furtherance  of  Justice  •  ♦  • 
also  upon  such  terms  as  may  be  Just,  relieve 
a  party  or  his  legal  representative  from  a 
Judgment,  order  or  other  proceeding,  taken 
against  him  through  his  mistake,  inadver- 
tence, surprise  or  excusable  neglect"  But 
appellant  was  neither  a  party  nor  the  legal 
representative  of  a  party  to  the  action.  His 
contention  is,  however,  that,  being  a  settler 
on  the  land  which  has  become  lit  for  culti- 
vation, and  thereby  having  a  right  to  pur- 
chase superior  to  other  claimants  under  sec- 
tions 2  and  3  of  article  17  of  the  Constitution, 
he  has  such,  right  In  the  subject  of  the  liti- 
gation as  will  permit  him  to  have  the  Judg- 
ment set  aside  for  the  purpose  of  allowing 
him  to  intervene  to  test  his  right,  and  cites 
the  follovring  authorities  to  sustain  that  con- 
tention: 

Brettell  v.  Deffebach  et  al.,  6  S.  D.  21,  60 
N.  W.  167.  In  this  case  Mllliken,  the  mover, 
was  not  a  party  to  the.  action,  but  was  as- 
signee of  one  of  the  defendants  of  the  lands 
which  furnished  the  subject  of  the  action. 
The  Judgment  was  taken  by  default  against 
bis  assignor,  and  he  was  permitted  to  have 
the  Judgment  set  aside.  But  it  will  be  ob- 
served that  be  had  succeeded  to  the  inter- 
ests of  the  defendant  in  the  action. 

Kellogg  V.  Howell,  62  Barb.  280.  Defend- 
ant, Howell,  was  adjudged  a  bankrupt  on 
August  23,  1871.  There  was  an  existing 
mortgage  on  his  land,  and  the  land  sold  by 
the  sheriff  on  foreclosure  decree  to  the  plain- 
tiff, Kellogg,  on  January  20, 1872,  for  the  sum 
of  $2,107.  The  assignee  of  the  bankrupt, 
under  an  order  in  the  bankrupt  proceedings, 
had  sold  the  land  the  day  before^  or  the 
equity  of  redemption,  for  the  sum  of  $1,410, 
to  Easton.  In  February  Easton  conveyed  by 
deed  to  O'Donnell,  and  O'Donnell  then  mov- 
ed to  set  aside  the  mortgage  sale  of  January 
20, 1872.  No  order  had  been  made  confirming 
the  mortgage  sale.  It  will  thus  be  seen  that 
O'Donnell  was  the  holder  of  the  equity  of 
redemption  of  the  land,  for  which  he  had 
paid  $1,410,  and  had,  therefore,  such  a  right, 
or  such  a  standing,  the  court  held,  as  to  the 
equity  of  redemption,  as  would  enable  him 
to  Invoke  the  equity  power  of  the  court  over 
the  Judgment  and  .sale.  In  Gould  v.  Morti- 
mer, 26  How.  Prac.  107,  the  action  was  a 
foreclosure  of  mortgage,  and  the  moving 
party,  not  a  party  to  the  action,  was  the 
owner  of  the  equity  of  redemption  by  pur- 
chase from  the  mortgagor,  and  sought  to 


have  set  aside  a  sale  of  the  premises  made 
pursuant  to  a  decree  of  foreclosure  of  said 
mortgage.  The  court  heard  his  motion,  and 
set  aside  the  sale,  remarking  that  "every 
person  whose  rights  are  injuriously  affected 
by  the  Judgment  or  proceedings  under  it  has 
the  right  to  move  the  court  to  set  aside  or 
amend  them,  although  he  is  not  a  party  to  the 
suit" 

Freeman  on  Judgments  is  also  cited  as 
authority  on  the  proposition  that  any  one 
who  is  interested  In  the  subject-matter  of 
the  suit  can  move  to  have  the  judgment  set 
aside;  but  the  instances  given  by  that  author 
are-  all  in  a  line  with  the  ones  just  quoted, 
and  we  think  none  of  the  authorities  apply 
to  a  case  like  the  one  under  consideration. 
Whatever  right  the  appellant  had  to  the  land 
in  this  suit  he  had  before  and  when  the  suit 
was  commenced,  and  he  had  his  remedy. 
His  first  duty  was  to  prepare  and  file  with 
the  Surveyor  General  an  application  to  pur- 
chase. This  be  claims  to  have  done,  but  the 
Surveyor  General  refused  to  receive  or  file 
his  application,  and  returned  it  to  him,  as- 
signing his  reasons  for  not  filing  it  that  the 
lands  applied  for  were  covered  by  applica- 
tion No.  3,556,  filed  June  14,  1901,  by  M.  P. 
Roberts,  and  stating  also  that  the  same  had 
been  referred  to  the  superior  court  of  Hum- 
boldt cbunty  for  adjudication.  The  matter 
was  on  July  9th  again  referred  to  the  su- 
perior court  of  Humboldt  county,  and  suit 
was  not  commenced  thereon  until  August 
81st  It  thus  appears  that  long  prior  to  the 
action  being  brought  appellant  knew  there 
were  other  claimants  to  purchase  said  land, 
and  that  they  were  moving  to  perfect  their 
claims,  and  was  notified  by  the  Surveyor 
General  that  the  whole  matter  had  been  re- 
ferred to  the  court  for  adjudication.  The 
action,  when  commenced,  was  of  some  no- 
toriety, comments  being  made  in  the  public 
press  concerning  it  With  the  knowledge 
be  had,  it  was  his  business  and  his  duty  to 
look  after  his  rights.  He  took  no  steps  to 
contest  the  claims  of  the  others,  and  it  surely 
does  not  appear  that  he  was  kept  in  ignor- 
ance of  his  rights  by  any  act  of  fraud  on 
the  part  of  any  one.  it  is- true  the  plaintiff 
exercised  all  the  haste  he  could  in  filing,  and 
thereafter  went  about  in  a  somewhat  de- 
liberate way  in  perfecting  bis  claim.  The 
victory  is  not  always  to  the  strong,  but 
sometimes  to  the  vigilant  as  well.  It  is  true, 
as  counsel  say,  there  is  never  a  wrong  with- 
out its  remfedy,  but  a  remedy,  to  be  avail- 
able, must  be  pursued  within  its  lifetime. 
Time  and  neglect  often  destroy  the  right  to 
pursue  a  sutncient  and  proper  remedy.  So, 
in  this  ease,  the  appellant  neglected,  to  take 
advantage  of  this  particular  remedy  open  to 
him  when  it  was  proper  to  do  so.    , 

We  know  of  no  rule  in  the  state  of  Califor- 
nia which  will  permit  a  person  not  a  party 
to  the  action  nor  the  successor  in  interest  of 
a  party  to  the  action  to  come  in  after  Judg- 
ment and  have  the  Judgment  set  aside  for  the 
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sole  purpon  of  allowing  him  to  Intenrene 
tbat  he  may  contest  a  right  to  the  pr<q[>erty 
which  was  the  subject  of  the  action. 

The  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  MCLAUGH- 
LIN, J. 

(1  Cal.  App.  ISS) 

VALLB  V.  SHAFFER,  Auditor. 
(Court  of  Appeal,   Second  District,  California. 

June  15,  1905.) 
Health  0»noBB  —  Appointment— Powkb  of 

COU  NTT    BOABD  —  STATUTES— CONSTBUCTION. 

Const,  art  11,  {  11,  authorizes  any  county 
to  make  and  enforce  all  police  and  sanitary 
regulations  not  in  conflict  with  general  laws. 
St.  1897,  p.  452,  c.  277,  provides  that  the  pow- 
ers of  a  county  can  only  be  exercised  by  the 
board  of  supervisors,  or  agents  and  officers  act- 
ing under  their  authority  or  authority  of  law. 
Page  464  declares  that  such  board  shall,  adopt 
orders  and  ordinances  necessary  for  the  pres- 
ervation of  public  health  not  In  conflict  with 
the  general  laws,  and  provides  for  the  payment 
of  all  expeuses  incurred  in  enforcing  the  same. 
Page  452  declares  that  counties  are  bodies  cor- 
porate and  politic,  with  all  powers  specified  and 
such  other  powers  as  are  necessarily  implied, 
and'  page  467,  8  25,  subsec.  40,  declares  that 
the  board  has  power  to  do  and  perform  all  other 
acts  and  things  required  by  law,  not  enumer- 
ated, but  necessary  to  the  fnll  discharge  of  the 
legislative  authority  of  the  county  government. 
Held,  that  the  board  of  supervisors  had  implied 
power  thereunder  to  appoint  a  health  ofBcer  and 
provide  for  the  payment  of  his  salary,  regard- 
less of  the  validity  of  St.  1897,  p.  464,  c.  277, 
j!  25,  subd.  20,  conferring  express  authority 
therefor. 

Appeal  from  Superior  Court,  San  Diego 
County;  E.  S.  Torrance,  Judge. 

Petition  by  G.  C.  Valle  for  writ  of  manda- 
mus against  S.  E.  Shatter,  as  auditor  of  San 
Diego  county.  From  a  Judgment  denying 
the  writ,  petitioner  appeals.    Reversed. 

Rehearing  denied  by  Supreme  Court  Au- 
gust 14,  1905. 

G.  H,  P.  Shaw  and  Klrby  &  Shaw,  for 
appellant  Casaius  Carter  and  W.  R.  An- 
drews, for  respondent 

GRAY,  P.  J.  The  petitioner  applied  to 
the  superior  court  for  a  writ  of  mandate  to 
compel  the  auditor  of  San  Diego  county  to 
draw  his  warrant  In  favor  of  petitioner  on 
the  county  treasurer  for  $50  claimed  to  be 
due  petitioner  for  one  month's  salary  as 
health  officer  of  said  county.  A  demurrer  to 
the  petition  was  sustained,  and  from  the 
Judgment  following  the  petitioner  appeals. 

The  board  of  supervisors  of  said  county 
appointed  petitioner  health  officer  of  said 
coimty,  and  fixed  his  compensation  at  $600 
a  year,  or  $50  a  month.  The  question  for 
solution  relates  to  the  validity  of  the  orders 
of  the  said  board  in  that  behalf. 

Section  11  of  article  11  of  our  Constitution 
reads  as  follows:  "Any  county,  city,  town 
or  township  may  make  and  enforce  within 
its  limits  all  such  local,  police,  sanitary  and 


other  regulations  as  are  not  In  conflict  with 
general  laws."  The  powers  of  a  cotmty  "can 
only  be  execcised  by  the  board  of  supervi- 
sors, or  by  agents  and  officers  acting  under 
their  authority,  or  authority  of  law."  St 
1897,  p.  452,  c.  277.  "The  board  of  efuper- 
Tisors  shall  adopt  orders  and  ordinances  nec- 
essary for  the  preservation  of  the  public 
health  of  the  county,  not  in  conflict  with  the 
general  laws,  and  provide  for  the  payment 
of  all  expense  incurred  In  enforcing  the 
same."  St  1897,  p.  464,  c.  277.  Counties 
"are  bodies  corporate  and  politic,  and  as  such 
have  the  powers  specified  in  this  act  and 
such  other  powers  as  are  necessarily  im- 
plied." St  1887,  p.  452,  c.  277.  The  board 
also  has  power  "to  do  and  perform  all  other 
acts  and  things  required  by  law  not  in  this 
act  enumerated,  or  which  may  be  necessary 
to  the  full  discharge  of  the  duties  of  the  leg- 
islative authority  of  the  county  government" 
St  1897,  p.  467,  c.  277,  §  25,  subsec.  40. 

The  foregoing  provisions  of  the  Constttn- 
tion  and  of  the  county  government  act  of 
1897,  by  necessary  Implication,  if  not  by  ex- 
press words,  give  to  the  board  of  supervisors 
of  San  Diego  county  the  authority  to  do  Just 
what  they  have  done  In  appointing  and  fixing 
the  compensation  of  petitioner  herein.  How 
is  the  board  to  look  after  the  sanitary  con- 
dition of  the  county  and  the  health  of  its 
people,  except  through  the  assistance  of  paid 
expert  agents?  They  have  the  implied  pow- 
er to  adopt  any  adequate  and  appropriate 
means  to  carry  out  their  express  powers. 
"Power  to  accomplish  a  certain  result,  which 
evidently  cannot  be  accomplished  by  the  per- 
son or  body  to  whom  the  power  is  granted 
without  the  employment  of  other  agencies, 
includes  the  implied  power  to  employ  such 
agencies;  and  in  such  case,  when  the  law 
does  not  prescribe  the  means  by  which  the 
result  Is  to  be  accomplished,  any  reasonable 
and  suitable  means  may  be  adopted."  Har- 
ris V.  Gibblns,  114  Cal.  418.  46  Pac.  292. 

There  can  be  no  doubt  about  the  constitu- 
tionality or  propriety  of  any  of  the  above- 
quoted  provisions  of  the  county  government 
act  of  1897,  defining  the  powers  of  the  t)oard 
of  supervisors.  Indeed,  as  the  legislative 
body  of  the  county,  they  would,  under  the 
constitutional  provision  quoted,  have  by  im- 
plication all  the  powers  given,  even  if  there 
was  no  express  statute  in  relation  thereto. 
It  is,  then,  immaterial  whether  the  Legisla- 
ture transcended  its  powers  under  the  Con- 
stitution when  it  provided  in  subdivision  20 
of  section  25  of  the  county  government  act 
of  1897  (St  1897,  p.  464,  c.  277)  for  the  ap- 
pointment of  a  health  officer  in  each,  of  the 
counties  and  left  it  to  the  board  to  'fix  his 
compensation,  without  classifying  the  coun- 
ties. If  their  effort  in  that  behalf  was  con- 
stitutional, then,  of  course,  the  board  had  a 
right  to  follow  it.  If,  on  the  other  hand,  it 
was  unconstitutional  and  void,  still  the  board 
might  adopt  it  as  the  most  reasonable  meth- 
od of  exercising  the  implied  power  which  we 
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hare  already  beld  tbem  to  posseBS  tinder  the 
proTl8i6n  of  the  Constitution.  The  board 
bad  the  power  to  appoint  an  expert  medical 
employe,  Jnst  as  In  Harris  v.  GIbblns,  supra, 
It  'was  held  to  have  the  Inherent  or  Implied 
power  to  employ  an  expert  to  examine  books, 
or  as  It  would  have  to  employ  a  janitor  or 
other  necessary  assistant.  And  this  power 
Is  in  no  way  affected  by  any  abortive  at- 
tempt of  tlie  Legislature  to  expressly  give 
them  the  same  power  by  a  method  contra- 
vening some  provision  of  our  Constitution. 
Again,  to  put  it  In  another  way.  If  the  act  of 
the  Legislature  is  void  because  it  fails  to  fix 
the  compensation  of  the  health  officer,  but 
leaves  that  matter  to  tbe  board,  or  is  void 
for  any  other  cause,  we  can  only  say  that 
the  board  is  left  without  any  express  'au- 
thority to  appoint  a  suitable  medical  assist- 
ant which  throws  them  bade  again  upon 
their  implied  power  to  do  that  very  thing. 
Tbe  board  should  not  renounce  so  Impor- 
tant a  function  as  that  of  looking  after  tlie 
sanitary  condition  of  tbe  county  because  tbe 
legislature  has  failed  in  its  duty  to  provide 
tbem  with  the  necessary  machinery  to  that 
end,  when  they  possess  the  power  to  supply 
their  own  machinery.  Of  course,  their  ap- 
pointee is  not  a  county  officer,  because  he 
does  not  bold  his  position  by  the  authority 
necessary  to  make  bim  such.  He  is,  how- 
ever, if  we  assume  the  unconstitutionality  of 
the  act  expressly  providing  for  his  appoint- 
ment, the  employe  of  tbe  board,  and  they 
have  at  the  same  time  tbe  Implied  power  to 
say  what  his  compensation  shall  be,  and  to 
order  it  paid  out  of  the  county  treasury. 
Without  the  power  to  pay  him,  they  could 
not  secure  bis  services,  and  would  be  help- 
less to  perform  the  duties  enjoined  upon 
tbem. 

The  judgment  is  reversed,  and  the  court 
below  directed  to  overrule  tbe  demurrer  to 
tbe  petition. 

We  concur:    SMITH,  J.;  ALLEN,  J. 


(1  Cal.  App.  188) 

PEOPLE'S  HOME   SAVINGS  BANK  y. 
SADLER  et  al. 

(Court   of  Appeal,   First   District,   California. 
June  19,  1905.) 

1.  AfPKAX  —  LlABrLITT  OF  EXECDTOBS  —  DlB- 
UIBSAL— SOBSEQUENT   PROCEEDINGS. 

Where  pending  an  appeal  appellant  died, 
and,  on  proof  that  the  executors  of  bis  will  had 
been  substituted  by  the  superior  court  as  de- 
fendants, an  order  was  made  continuing  the  ap- 
peal against  him,  the  court  would  not  remand 
the  cause  without  either  affirming  or  reversing 
the  judgment  on  the  ground  that,  Decause  of  re- 
spondent's failure  to  make  proper  presentation 
of  its  claim  to  appellant's  executors,  the  judg- 
ment appealed  from  was  unenforceable. 

2.  Judgment— Enfobcement—Jubisdiction. 

Where  pending  appeal  the  appellant  died, 
the  enforcement  of  the  judgment  appealed  from 
in  case  of  affirmance  was  primarily  within  the 
jurisdiction  of  the  court  having  charge  of  the 
administration  of  appellant's  estate,  to  which 


any  defense  to  its  payment  out  of  the  assets 
thereof  must  be  presented. 
8.  CoBPOBATE     Stock— Assignment— Liabil- 
ity OF  Assignee — Novation. 

Where  corporate  stock  was  transferred  to 
defendant,  and  the  certificates  recited  on  the 
face  that  they  were  only  one-third  paid,  and 
also  contained  a  by-law  declaring  that  the  re- 
maining two-thirds  should  be  subject  to  the  call 
of  the  board  of  directors,  to  be  made  at  any 
time,  whereupon  it  should  be  immediately  paid 
by  the  stockholders,  etc.,  defendant,  by  accept- 
ing such  certificates,  assumed  the  liability  of  his 
assignors  to  the  corporation  for  the  amount  un- 
paid, under  Civ.  Cfode,  {  1531,  subd.  2,  pro- 
viding that  a  novation  is  made  by  the  substitu- 
tion of  a  new  debtor  in  place  of  the  old  one  with 
intent  to  release  the  latter. 

4.  CoRPOBATiONS— By-Laws. 

In  the  absence  of  any  restriction  by  the 
Legislature,  the  propriety  and  character  of  the 
by-laws  of  a  corporation  are  to  be  determined  by 
the  corporation  itself,  subject  to  the  condition 
that  they  must  be  reasonable  and  not  contravene 
or  be  inconsistent  with  the  corporation's  char- 
ter or  any  existing  law  of  the  state.  • 

5.  Same— Statutes. 

The  power  of  a  corporation  to  make  by- 
laws not  inconsistent  with  any  law  for  the 
management  of  its  property,  the  regulation  of 
its  affairs,  and  for  the  transfer  of  its  stock,  con- 
ferred by  section  354,  Civ.  Code,  was  not  re- 
stricted by  section  303,  enumerating  certain 
matters  on-which  corporations  might  enact  by- 
laws. 

6.  Same— Contbact— Enforcement. 

A  by-law  of  a  corporation  providing  for  a 
call  of  one-third  of  tbe  value  of  capital  stock, 
and  authorizing  the  balance  to  be  called  as  re- 
quired by  the  board  of  directors  when  the 
amount  unpaid  shall  constitute  a  debt  due  to  the 
corporation  and  a  lien  on  the  stock,  etc.,  on  t)e- 
ing  assented  to  by  stockholders,  constituted  not 
only  a  by- law  for  the  regulation  of  the  affairs  of 
the  corporation,  but  a  contract  enforceable  as 
such  by  the  corporation. 

7.  Same— Assignment— Considebation. 

Where  an  assignee  of  certain  corporate 
stock  took  with  notice  of  a  by-law  requiring 
payment  of  the  balance  of  the  subscription  at 
the  call  of  the  directors,  and  that  the  certifi- 
cates were  not  fully  paid,  and  thereafter  signed 
his  name  to  the  back  of  by-laws,  and  was  ad- 
mitted to  the  privileges  of  a  member  of  the  cor- 
poration, participating  in  its  proceedings  and 
receiving  dividends  therefrom,  such  participa- 
tion, etc.,  constituted  a  sufficient  consideration 
for  his  agreement  to  pay  the  balance  due  on  tbe 
shares. 

8.  Same— Lien- Enforcement. 

The  lien  of  a  corporation  on  its  stock  for 
the  unpaid  portion  of  the  stockholders'  subscrip- 
tion, as  provided  by  a  by-law,  does  not  consti- 
tute a  mortgage,  within  Code  Civ.  Proc.  {  726, 
declaring  that  there  can  be  but  one  action  for 
the  recovery  of  any  debt  or  the  enforcement  of 
any  rights  secured  by  mortgage  on  real  or  per- 
sonal property,  and  hence  the  existence  of  such 
lien  does  not  preclude  the  recovery  of  a  personal 
.'udgment  against  the  shareholder. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  H.  Bahrs, 
Judge. 

Action  by  the  People's  Home  Savings  Bank 
against  H.  J.  Sadler,  revived  after  his  death 
in  the  name  of  Minnie  C.  Sadler  and  others, 
his  executors.  From  a  judgment  In  favor  of 
plaintiff,  defendants  appeal     Affirmed. 

F.  U.  Hood,  Farquar  &  Hood,  and  T.  C. 
Coognn,  for  appellants.    F.  S.  Stc9itt9%jan4v^ 
W.  W.  Kaufman,  for  respondent.  ^ 
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HARRISON,  O.  J.  The  plaintiff  to  a  cor- 
poration organised  nnder  the  laws  of  this 
state,  and  the  appellant  Is  a  stockholder 
therein,  holding  40  shares  of  its  capital  stock, 
of  the  par  value  of  $100,  on  each  of  which 
there  has  been  paid  to  the  plaintiff  the  som 
of  $33%,  and  no  more.  The  present  action 
was  brought  to  recover  from  him  the  sum  of 
$G6%  remaining  unpaid  upon  each  of  said 
sltares.  Judgment  was  rendered  in  favor  of 
the  plaintiff  for  $2,600.67  and  interest,  from 
which  the  defendant  has  appealed,  bringing 
the  appeal  here  upon  the  Judgment  roll,  in- 
cluding a  bill  of  exceptions. 

The  articles  of  incorporation  of  the  plain- 
tiff, in  which  Ave  directors  were  named,  were 
signed  and  acknowledged  May  11,  1888,  set- 
ting forth  the  amount  of  its  capital  stock  to 
be  $300,000,  divided  into  3,000  shares,  of  the 
par  value  of  $100  each,  and  showing  that  all 
of  it  had  been  aub8cril>ed,  and  that  each  of 
the  said  directors  had  subscribed  for  000 
shares.  The  certificate  of  Incorporation  was 
Issued  by  the  Secretary  of  State  May  14. 
188&  On  May  17.  1S88,  the  aforesaid  sub- 
scribers for  the  capital  stock,  without  a  meet- 
ing having  been  called  for  that  purpose,  as- 
sented to  in  writing  and  adopted  a  code  of 
by-laws  for  the  corporation,  and  on  the  same 
day  an  entry  of  that  fact  was  made  in  the 
minutes  of  the  directors'  meeting.  On  May 
18th  these  by-laws,  duly  certified  by  a  ma- 
jority of  tlie  directors  and  the  secretary  of 
the  corporation,  were  copied  into  a  book  kept 
by  the  corporation,  and  thereafter  known  as 
the  "Book  of  By-Laws."  Following  them 
there  was  written  in  the  book  and  signed  by 
the  stockholders  the  following:  "We  the  un- 
dersigned stodiholders  of  the  People's  Home 
Savings  Bank,  a  corporation,  do  tiereby  agree 
to  the  provisions  contained  in  the  foregoing 
by-laws  and  in  such  amendments  to  the  said 
by-laws  as  may  hereafter  be  adopted,  and 
we  agree  to  obey  all  the  provisions  contained 
therein  as  aforesaid  In  every  respect."  Arti- 
cle 9  of  these  by-laws  is  as  follows:  "The 
board  of  directors  of  said  corporation  shall, 
at  their  first  meeting,  after  the  adoption  of 
these  by-laws,  call  in  thirty-three  and  one- 
third  per  cent  of  the  capital  stock  thereof, 
and  may  issue  certificates  for  such  stock 
under  such  restrictions  as  are  provided  in 
these  by-laws,  signed  by  the  secretary  and 
president,  or  in  his  absence  by  the  vice- 
president,  and  the  remaining  sixty-six  and 
two-thirds  per  cent  of  said  capital  stock 
shall  be  subject  to  the  call  of  the  board  of  di- 
rectors to  be  made  at  any  time;  whenev«' 
the  remaining  sixty-six  and  two-thirds  per 
cent  of  said  capital  stock,  or  any  part  there- 
of, shall  be  called  by  the  board  of  directors 
It  shall  be  immediately  paid  by  the  stockhold- 
ers, and  any  amount  not  so  paid  by  any 
stockholder  shall  be  a  debt  due  to  the  corpo- 
ration, and  the  corporation  shall  have  the 
right  to  immediately  commence  suit  therefor 
in  any  of  the  courts  of  this  state,  and  shall 
have  a   lien  on   the  stock  owned  by  aaj 


stockholder  for  the  amount  so  due.**  On 
May  18,  1888,  5  certificates,  for  600  sharep 
each,  of  said  capital  stock,  were  issued  to  the 
aforesaid  subscribers,  upon  the  back  of  each 
of  which  the  aforesaid  article  9  was  printed 
at  length  and  in  full,  and  the  said  by-law 
has  since  been  printed  on  the  back  of  each 
certificate  of  stock  issued  by  the  plaintiff. 
April  8,  1889,  the  defendant  became  the  own- 
er, by  transfer  from  J.  K.  Wilson,  one  of  the 
aforesaid  subscribers,  of  10  shares  of  the  said 
capital  stock,  and  on  that  day  the  plaintiff 
issued  to  blm  a  certificate  for  said  10  shares, 
for  which  be  gave  and  signed  the  following 
receipt,  "Received  the  alx>ve  certificate  sut>- 
ject  to  the  articles  of  incorporation  and  by- 
laws of  the  corporation,"  and  at  the  same 
timi  subscribed  his  name  to  the  by-laws 
copied  in  the  aforesaid  iMok.  The  capital 
stock  of  the  plaintiff  was  thereafter  increas- 
ed from  $300,000  to  $1,000,000,  divided  into 
10,000  shares,  of  the  par  value  of  $100  eacli, 
and  certificates  Issued  to  the  sul>scrlbers 
therefor;  and  on  June  13,  1890.  the  defmd- 
ant  became  the  owner  by  transfer  of  SO  of 
said  shares,  for  which  certificates  were  issued 
to  blm  by  the  plaintiff,  upon  the  face  of  each 
of  which,  was  printed  the  words,  "This  stock 
is  one-third  paid  up."  After  receiving  tliese 
certificates  the  defendant  attended  the  stock- 
holders' meetings  of  the  plaintiff,  and  at  said 
meetings  voted  the  said  40  shares,  and  from 
time  to  time  received  dividends  thereon — six 
in  all.  In  1894  the  plaintiff  became  lnsoIv«it 
and  on  January  20,  1895,  went  into  liquida- 
tion under  the  provisions  of  section  11  of 
the  bank  commissioners'  act  as  amended  -In 
1887  (St  1887,  p.  91,  c.  80);  and  on  August 
28,  1893,  the  bank  commissioners  directed  tlie 
directors  of  plaintiff  to  levy  an  assessment 
for  the  full  amount  of  its  unpaid  capital 
stock.  In  obedience  to  this  direction  the  said 
directors  passed  a  resolution  September  SO, 
1895,  calling  in  the  unpaid  two-thirds  of  tlie 
capital  stock,  and  requiring  each  stockhold- 
er to  immediately  pay  to  the  corporation  at 
its  office  the  sum  of  $66%  upon  each  share  of 
its  stock  held  by  such  stockholder.  Notice 
of  this  resolution  was  published  as  directed 
by  the  board  of  directors,  and  a  copy  thereof, 
together  witb  a  demand  in  accordance  therp- 
wltta  for  tbe  full  amount  due  from  them,  re- 
spectively, was  duly  served  upon  the  several 
stockholders.  The  defendant  not  having  com- 
plied with  this  demand,  the  plaintiff  brought 
the  present  action. 

1.  The  judgment  against  tbe  defendant 
was  entered  in  the  superior  court  March  21. 
1899,  and  the  appeal  therefrom  was  taken 
May  20,  1899.  Tbe  appellant  died  April  14. 
1901;  and,  upon  proof  that  the  executors 
of  his  will  had  been  substituted  by  the  su- 
perior court  as  defendants  in  his  place,  an 
order  was  made  herein  continuing  the  ap- 
peal against  them.  When  the  appeal  came 
on  for  hearing,  counsel  therefor  objected  to 
any  further  proceedings  upon  the  ground  that 
tbe  Judgment  is  incapable  of  enforcement  by 
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reason  of  tbe  failure  of  the  respondent  to 
make  proper  presentation  to  tbe  said  execu- 
tors of  his  claim  against  tbe  estate  of  the 
appellant,  and  asked  to  introduce  evidence  es- 
tablishing these  facts,  and  also  asked  that 
upon  such  showing  tbe  court,  without  either 
affirming  or  reversing  the  judgment,  would 
make  an  order  remanding  the  cause  to  tbe 
superior  court,  with  directions  to  take  such 
course  as  would  be  proper  in  view  of  such 
facts.  This  motion  must  be  denied.  The 
function  of  an  apiiellate  court  is  to  review 
tbe  action  of  the  inferior  court  In  rendering 
the  judgment  or  making  tbe  order  from  which 
the  appeal  Is  taken.  For  this  purpose  a  rec- 
ord of  tbe  proceedings  before  the  inferior 
court  and  of  the  matters  presented  for  its 
action  is  brought  to  the  appellate  court,  and. 
In  determining  the  correctness  of  tbe  judg- 
ment or  order  appealed  from,  it  is  limited 
to  a  consideration  of  that  record.  If  the 
judgment  Is  affirmed,  such  affirmance  is  as 
of  tbe  date  at  which  it  was  rendered.  If  it  is 
reversed,  the  case  stands  as  if  no  judgment 
had  been  rendered  by  the  Inferior  court  It 
is  therefore  manifest  that  error  on  the  part  of 
the  inferior  court  cannot  be  predicated  by 
reason  of  any  matter  occurring  subsequent  to 
its  rendition  of  tbe  judgment,  and  it  is  equal- 
ly evident  that  it  w6uld  be  irrelevant  for 
the  appellate  court  to  entertain  any  evi- 
dence of  i^uch  subsequent  matters.  The  prin- 
ciple upon  which  this  rule  rests  is  not  im- 
paired by  tbe  fact  that  In  certain  exceptional 
instances  tbe  appellate  court,  upon  a  show- 
ing of  matters  occurring  subsequent  to  the  en- 
try of  the  judgment,  will  decline  to  entertain 
the  appeal  or  to  consider  Its  merits — as,  for 
example,  where  the  judgment  has  been  satis- 
fled  of  record  by  the  voluntary  act  of  the  ap- 
pellant (People  v.  Bums,  78  Cal.  645,  21  Pac. 
540 ;  Moore  v.  Morrison,  130  Cal.  80,  62  Pac. 
268) ;  or  where  the  judgment  was  rendered 
upon  a  cause  of  action  which  did  not  sur- 
vive, and  by  reason  of  the  death  of  tbe  ap- 
pellant the  cause  of  action  has  abated  pend- 
ing the  appeal  (Estate  of  Baebelder,  123  Cal. 
466,  56  Pac.  97);  or  where  the  statute  by 
virtue  of  which  the  judgment  was  rendered 
has  been  repealed  pending  tbe  appeal,  with- 
out any  saving  clause  (First  National  Bank 
y.  Henderson,  101  Cal.  307,  35  Pac.  899); 
or  where  the  inferior  court  has  granted  a 
new  trial  after  the  appeal  from  tbe  judg- 
ment was  taken,  whereby  the  judgment  was 
vacated  (Id.) ;  or  where  the  parties  to  tbe  ap- 
peal have  entered  into  a  stipulation  which 
has  the  effect  to  render  the  appeal  a  mere 
moot  question  (Illinois,  etc..  Bank  v.  Pacillc 
Railway  Co.,  115  Cal.  285,  47  Pac.  60);  or 
where,  by  reason  of  such  subsequent  occur- 
rences, there  would  be  no  matter  pending  for 
action  before  the  inferior  court  (San  Diego 
School  Dist.  V.  Board  of  Supervisors,  97  Cal. 
438,  32  Pac.  517;  Foster  v.  Smith,  115  Cal. 
611,  47  Pac.  591).  In  all  these  cases  the 
judgment  appealed  from  had  become  inher- 
ently inoperative,  and  neither  its  affirmance 


nor  reversal  would 'affect  the  rights  of  the 
parties,  or  give  to  the  lower  court  any  func- 
tion to  perform  In  reference  thereto.  The  en- 
forcement of  a  judgment,  or  tbe  right  to 
withhold  its  enforcement.  Is  a  matter  pri- 
marily witUn  the  jurisdiction  of  tbe  court 
by  which  it  was  rendered;  and  it  the  judg- 
ment appealed  from 'herein  should  be  affirm- 
ed, and  there  should  be  any  reasons  why  the 
superior  court  should  not  enforce  it,  they 
must  be  presented  to  that  court,  and  its 
action  thereon  can  then  be  reviewed  by  tbe 
appell^ate  tribunal.  Upon  tbe  death  of  the  de- 
fendant the  power  of  that  court  to  enforce 
Its  judgment  by  execution  terminated,  and 
tbe  respondent  was  remitted  for  its  collection 
to  tbe  probate  jurisdiction  of  the  court  hav- 
ing charge  of  tbe  administration  of  bis  estate, 
and  to  that  court  the  appellant  must  present 
any  defense  there  may  be  to  its  payment  out 
of  the  assets  of  that  estate. 

2.  Under  the  facts  set  forth  in  the  record,  it 
must  be  held  that  by  the  transfer  to  th«  appeU 
lant  of  the  40  shares  of  the  capital  stock  of  tbe 
plaintiff,  and  his  acceptance  of  the  certificates 
issued  to  him  therefor,  he  assumed  the  same 
liability  to  the  corporation  for  tbe  unpaid 
amount  thereof  that  his  assignors  were  under 
(Civ.  Code,  $  1531  [2];  Webster  v.  Upton,  91 
U.  S.  65,  23  L.  Ed.  384;  Visalia,  etc..  Bank  v. 
Hyde,  110  Cal.  632,  4S  Pac.  10,  52  Am.  St.  Bep. 
136;  Walter  v.  Merced  Academy  Ass'n,  120 
Cal.  582,  59  Pac.  136).  It  is,  however,  con- 
tended by  him  that  the  plaintiff  is  not  entitled 
to  maintain  the  present  action,  for  the  reason 
that  the  above-quoted  by-law  Is  invalid;  and 
In  support  thereof  he  relies  ilpon  the  proposi- 
tion that  a  corporation  has  only  such  power 
as  is  given  it  by  the  Legislature,  and  that  as 
in  section  303,  Civ.  Code,  the  Legislature  has 
enumerated  the  subjects  upon  which  a  cor- 
poration may  make  by-laws,  it  has  impliedly 
declared  that  it  cannot  make  a  by-law  upon 
any  other  subject.  A  by-law  of  a  private  cor- 
poration is  a  rule  or  law  adopted  by  It  for 
Its  Internal  government,  and  to  regulate  the 
conduct  and  prescribe  the  rights  and  duties 
of  its  members  towards  Itself  and  among 
themselves  In  reference  to  the  management 
of  Its  affairs.  Although  the  authority  to  en- 
act sjich  by-laws  Is  frequently  declared  In  the 
charter  of  the  corporation  or  by  some  general 
law,  yet  the  authority  to  enact  them  does  not 
depend  upon  such  declaration,  but  is  an  in- 
herent right,  which,  in  the  absence  of  some 
positive  legislative  restriction,  is  incident  to 
every  corporation.  The  Legislature  may  pre- 
scribe the  formalities  to  be  observed  in  their 
enactment,  and  may  limit  the  scope  and  sub- 
jects for  which  they  may  be  enacted;  but, 
in  the  absence  of  any  restriction  by  the  Leg- 
islature, the  propriety  and  character  of  tb? 
by-laws  are  to  be  determined  by  the  corpora- 
tion itself,  subject,  however,  to  the  condition 
that  it  must  be  reasonable,  and  not  contra- 
vene or  be  Inconsistent  with  Its  charter  or 
any  existing  law  of  the  state.  Accordingly 
the  Legislature,  of  this  state,  in  defining  tbfe^ 
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inherent  powers  of  4  corporation  in  section 
S54,  Civ.  Code,  has  declared  that  "every  cor- 
poration as  such  has  power  ♦  ♦  •  (6)  To 
make  by-laws  not  Inconsistent  with  any  ex- 
isting law,  for  the  management  of  its  proper- 
ty, the  regulation  of  its  affairs  and  for  the 
transfer  of  its  stock."  This  declaration  is 
general  in  Its  terms,  and 'sufficiently  compre- 
hensive to  include  the  right  to  enact  the 
above-quoted  by-law.  By  enumerating  in 
section  303,  Civ.  Code,  certain  matters  upon 
which  corporations  may  enact  by-laws,  the 
Legislature  has  not  limited  the  authority  to 
make  such  by-laws  which  they  would  have 
as  an  incidcut  inherent  in  their  creation,  and 
Irrespective  of  such  legislation.  See  State  v. 
Mayor,  etc.,  33  N.  J.  Law,  57.  Similar  pro- 
visions in  the  statutes  of  Massachusetts  (Rev. 
St.  [Ed.  ia3C),  c.  44,  f§  1,  2)  were  held  by 
the  Supreme  Court  of  that  state  to  be  "not 
restrictive,  but  directory."  Davis  v.  Proprie- 
tors, 8  Mete.  321.  The  case  of  Child  v.  Hud- 
son Bay  Company,  2  P.  Wms.  207,  cited  by 
the  appellant,  is  not  inconsistent  with  this 
rule.  The  statement  of  Lord  Macclesfield 
Quoted  therefrom — that,  "where  the  charter 
gives  the  company  a  power  to  make  by-laws, 
they  can  only  make  them  in  such  cases  as 
they  are  enabled  to  do  by  the  charter" — is  to 
be  construed  in  connection  with  the  facts  in 
reference  to  which  it  was  made.  The  com- 
pany was  empowered  to  make  by-laws  for 
Its  government,  and  for  the  management  and 
direction  of  its  trade  to  Hudson  Bay,  and  it 
was  held  that  it  could  not  under  this  au- 
thority make  by-laws  in  relation  to  Insurance 
and  other  projects  which  Parliament  had  de- 
clared to  be  illegal.  That  portion  of  the  by- 
law, however,  which  declared  that  the  com- 
pany should  have  a  first  Hen  upon  the  stock 
of  any  member  who  should  become  indebted 
to  it  was  declared  valid,  provided  such  debt 
was  Incurred  in  reference  to  the  business  for 
which  the  company  was  incorporated.  See 
A.  &  A.  on  Corp.  §i  326,  356.  In  the  other 
case  cited  by  the  appellant  (Ireland  v.  Globe 
MUllng  Co.,  19  R.  I.  180,  32  Atl.  021,  29  L. 
R.  A.  429,  61  Am.  St.  Rep.  756)  the  court  cited 
this  case  as  authority  for  holding  that  a  stat- 
ute of  Maine  similar  to  section  303,  Civ. 
Code,  did  not  authorize  the  defendant  to 
make  the  by-law  therein  Involved;  but  In  its 
opinion  upon  a  subsequent  hearing  of  the 
same  case  (21  R.  I.  9,  41  Atl.  2.")8.  79  Am.  St. 
Rep.  769)  that  court  said  that  it  did  not  ques- 
tion the  proposition  that  a  corporation  could 
pass  by-laws  relative  to  the  regulation  of 
Its  affairs,  although  the  statute  gave  no  spe- 
cial authority  therefor,  but  held  that  the  by- 
law In  question  was  invalid  for  the  reason 
that  it  attempted  to  interfere  with  private 
right  In  matters  not  pertaining  to  the  busi- 
ness of  the  corporation.  Article  9  aforesaid 
is,  moreover,  not  only  a  by-law  for  the  regu- 
lation of  the  affairs  of  the  corporation,  but 
It  is  also  a  contract  between  the  parties  sign- 
ing the  same,  on  the  one  part,  and  the  cor- 
poration, on  the  other,  aud  may  be  enforced 


as  such  by  the  corporation.  While  provisions 
for  regulating  the  rights  of  the  members  of 
a  corporation  as  between  themselves,  duly 
adopted  by  a  majority  of  the  stockholders, 
may  not  be  enforceable  as  a  by-law  upon  non- 
consenting  stockholders,  yet.  If  assented  to 
by  all,  they  may  be  enforced  as  a  contract. 
New  England  Trust  Co.  t.  AbI>ott,  162  Mass. 
148,  38  N.  E.  432,  27  L.  R.  A.  271;  A.  &  A. 
on  Corp.  §  342;  Clarke  &  Marshall  on  Corp., 
t  642.  Subscribers  for  the  stock  of  a  cor- 
poration may  agree  among  themselves  to  pay 
the  amount  of  their  subscription  either  in  a 
single  Installment,  or  In  such  sums  and  at 
such  times  as  the  same  may  be  called  for. 
Such  a  contract  will  be  a  waiver  of  their 
right  to  Insist  that  the  corporation  shall  levy 
assessments  therefor  as  provided  In  the  Civil 
Code,  and  may  be  enforced  against  them  by 
the  corporation  according  to  its  terms.  West 
v.  Crawford,  80  Cal.  19,  21  Pac.  1123;  Marys- 
ville  Electric  Light  Co.  v.  Johnson,  93  Cal. 
538,  29  Pac.  126,  27  Am.  St.  Rep.  215;  Kohler 
V.  Agasslz,  99  Cal.  9,  33  Pac.  741.  Upon  the 
transfer  to  the  appellant  from  the  original 
8ub8cril)er8  of  his  40  shares  of  stock,  and  the 
issuance  to  blm  by  the  plaintiff  of  certificates 
therefor,  on  the  back  of  each  of  which  the 
above  by-law  was  printed,  he  was  informed 
of  the  condition  upon  which  be  became  a 
stockholder,  and  of  the  extent  and  character 
of  his  liability  for  the  unpaid  portion  of  the 
capital  stock.  With  full  notice  of  the  by- 
law, he  acknowledged  In  writing  that  he  had 
received  the  certificate  subject  thereto;  and 
by  also  subscribing  his  name  to  the  book  of 
by-laws  he  thereby  agreed  to  the  provisions 
contained  in  them,  and  thereafter  held  the 
stock  on  the  same  conditions  and  subject  to 
the  same  obligations  as  did  bis  assignors. 
Visalia,  etc.,  R.  Co.  v.  Hyde,  110  Cal.  632, 
43  Pac.  10,  52  Am.  St.  Rep.  136.  His  admis- 
sion to  the  privileges  of  a  member  of  the  cor- 
poration, with  the  right  to  participate  in  Its 
proceedings  and  to  receive  dividends  upon  his 
shares  of  stock,  was  a  sufficient  consideration 
for  the  agreement  thus  made  by  him  with 
the  corporation. 

3.  The  appellant  further  contends  that,  as- 
suming that  he  is  under  this  liability  to  the 
plaintiff,  the  present  action  for  a  personal 
Judgment  against  him  cannot  be  maintained, 
but  tlmt  under  the  provisions  of  section  726, 
Code  Civ.  Proc.,  the  only  remedy  of  the  plain- 
tiff is  for  a  foreclosure  of  its  lien  upon  his 
shares  of  stock.  The  limitation  upon  the 
form'  of  action  which  Is  declared  in  section 
726  extends  only  to  mortgages,  but  the  pro- 
vision in  the  aforesaid  by-law  giving  the  cor- 
poration a  lien  upon  the  shares  of  a  stock- 
holder for  the  amount  of  the  par  value  there- 
of which  may  l)C  unpaid  does  not  constitute 
a  mortgage.  A  lien  oh  personal  property- 
may  exist  in  many  forms  other  than  by  way 
of  mortgage,  and,  although  every  mortgage  Is 
a  lien,  it  is  not  every  lien  tiiat  is  a  mortgage. 
The  essential  element  of  a  mortga.sp  is  a 
transfer  or   conveyance   of   the  mortgaged 
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property  from  the  mortgagor  to  the  mort- 
gagee, bat  the  stockholder  does  not  by  vir- 
tue of  this  by-law  transfer  or  convey  any 
property  to  the  corporation,  but  merely 
agrees  that  the' corporation  may  have  a  lien 
upon  his  Interest  in  Its  property  as  collateral 
security  for  his  Indebtedness  to  it.  The  cor- 
poration may  enforce  the  payment  of  that 
indebtedness  without  any  foreclosure  of  this 
lien.  Sonoma  Valley  Bank  v.  Hill,  58  Cal. 
107. 
The  Judgment  is  affirmed. 

We  concur:    COOPER,  J.;  HALL,  J, 


(1  Cal.  App.  ISO) 

ARMANTAGE  v.  SUPERIOR  COURT  OP 
LOS  ANGELES  COUNTY. 

(Court  of  Appeal,  Second  District,  California. 
June  5,  1905.) 

Justices  op  thb  Peace— Appeals— Jubisdio- 

TION  OF  SUPEBIOB  COUBT— CeBTIOBABI. 

Under  Code  Civ.  Proc.  {  976,  providing 
that  when  a  party  appeals  to  the  superior  court 
on  questions  of  fact  or  on  questions  of  both 
law  and  fact,  no  statement  need  be  made,  but 
the  action  must  be, tried  anew  in  tlie  superioi 
court,  where  an  appeal  is  taken  to  the  superior 
court  in  a  case  in  which  judgment  was  rendered 
by  the  justice  without  having  given  the  notice 
of  the  trial  as  required  by  section  8.50,  the 
superior  court  nevertheless  obtains  jurisdiction 
of  the  case,  and  certiorari  will  not  lie  to  compel 
the  return  of  the  case  to  the  justice  for  trial 
pursuant  to  notice  under  section  850. 

Petition  by  W.  L.  Armantage  against  the 
superior  court  of  Los  Angeles  county  for 
writ  of  certiorari.    Petition  denied. 

Rehearing  denied  by  Supreme  Court  Au- 
gust 4,  1905. 

J.  E.  Light,  for  petitioner.  J.  D.  Betbune, 
for  respondent. 

GRAY,  P.  J.  This  Is  an  application  for  a 
writ  of  certiorari,  otherwise  called  the  writ 
of  review.  The  facts  are  that  E.  B.  Multer 
commenced  an  action  in  the  Justice's  court 
against  Armantage,  the  plaintiff  herein. 
Summons  was  duly  served  on  Armantage, 
who  thereafter  demurred  to  the  complaint, 
and,  on  said  demurrer  being  overruled,  an- 
swered. The  case  was  thereafter  set  down 
for  trial.  The  notice  that  the  case  had  been 
set  for  trial  was  not  served  like  a  summons, 
as  Is  required  by  section  850  of  the  Code  of 
Civil  Procedure,  but  was  served  by  mall 
only.  Armantage  did  not  appear  at  the  time 
fixed  for  trial,  and  the  Justice  at  said  time 
tried  the  case  In  the  absence  of  Armantage, 
and  rendered  judgment  against  him.  There- 
after Armantage  duly  appealed  to  the  de- 
fendant superior  court  on  questions  of  both 
law  and  fact.  The  case  was  set  for  trial  in 
the  superior  court  The  appellant  appeared, 
and  objected  to  a  trial,  and  asked  that  the 
Judgment  of  the  justice  be  reversed,  and  the 
cause  remanded  to  the  Justice's  court  The 
enperlMT  court  refused  to  make  such  order. 


but  proceeded,  against  the  objections  and 
exceptions  of  the  appellant,  Armantage,  to 
try  the  issues  of  fact,  and  rendered  Judg- 
ment against  Armantage  for  $250  and  costs. 
It  is  contended  that  the  superior  court  had 
no  Jurisdiction  on  the  appeal  to  do  anything 
in  the  case  except  reverse  the  Judgment  and 
order  the  case  back  to  the  Justice's  court  In 
accordance  with  the  demand  of  the  appel- 
lant "When  a  party  appeals  to  the  superior 
court  on  questions  of  fact,  or  on  questions 
of  both  law  and  fact,  no  statement  need 
be  made,  but  the  action  must  be  tried  anew 
In  the  superior  court."  Code  Civ.  Proc.  J 
976.  The  above  section  is  perfectly  intel- 
ligible, and  if  it  were  to  have  a  literal  con- 
struction it  would  aeem  that,  the  appeal  hav- 
ing been  taken  on  questions  of  both  law 
and  fact,  the  court  In  trying  the  case  anew 
pursued  the  only  course  Idft  open  to  it  un- 
der the  statute.  But  it  is  said  that  the  Su- 
preme Court  has  held  that,  where  no  trial 
of  the  case  has  been  had  in  the  Justice's 
court  it  is  the  duty  of  the  superior  court  to 
reverse  the  case  for  error  of  law,  and  order 
the  case  back  to  the  Justice's  court  for  fur- 
ther proceedings.  Such  seems  to  be  the  rule 
laid  down  by  the  Supreme  Court  where  the 
appeal  x&a  taken  on  both  questions  of  law 
and  fact  Myrick  v.  Superior  Court,  68  Cal. 
98,  8  Pac.  648.  In  that  case,  however,  noth- 
ing in  the  shape  of  a  trial  bad  been  had  In 
the  Justice's  court,  and  no  question  as  to  the 
proper  office  of  the  writ  of  certiorari  is  made 
or  discussed. 

The  above-quoted  section  of  the  Code  of 
Civil  Procedure  was  adopted  for  the  purpose 
of  exx)editing  litigation  in  Justices'  courts. 
It  was  recognized  that,  If  the  same  pro- 
cedure was  to  be  followed  on  appeals  to 
the  superior  court  that  is  pursued  on  appeals 
to  the  Supreme  Court,  It  would  follow  that, 
skillful  advantage  being  taken  of  such  pro- 
cedure. It  might  be  made  practically  impos- 
sible in  some  cases  to  secure  a  final  Judg- 
ment of  any  value  in  the  Justice's  court. 
And  so  they  gave  the  superior  court,  by  this 
stattite,  what  may  be  termed  an  original 
'  Jurisdiction  to  try  the  case,  where  the  ap- 
peal was  taken  on  questions  of  fact  or  on 
questions  both  of  law  and  fact.  Bullard  v. 
McArdle,  98  Cal.  355,  33  Pac.  193,  85  Am. 
St  Rep.  176;  Maxson  v.  Superior  Court,  124 
Cal.  408,  57  Pac.  379.  This  wise  purpose  of 
the  statute  must  be  disregarded  if  the  Judg- 
ment of  the  superior  court  is  annulled,  as 
prayed  for  in  the  petition  herein.  The  Jus- 
tice's court  no  doubt 'tried  the  case  with- 
out any  Jurisdiction  so  to  do.  Elder  v.  Jus- 
tice's Court  136  Cal.  364,  68  Pac.  1022. 
But  bow  do  we  know  that,  if  the  case  Is 
sent  back  to  him,  be  will  not  tiy  It  again 
without  having  acquired  Jurisdiction?  If  it 
Is  sent  back  to  him  a  second  and  a  third 
time,  or  any  number  of  times,  he  may  con- 
tinue to  try  it  without  having  obtained  juris- 
diction so  to  do.  It  Is  said  that  no  trial 
has  been  had  in  the  Justice's  court  because 
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the  trial  was  a  nullity.  Let  this  be  granted, 
and  yet  the  delay  Is  the  same,  and  the  ob- 
ject of  the  statute  Is  as  effectively  defeated 
when  the  case  is  sent  back  after  a  trial 
without  jurisdiction  as  it  Is  when  It  is  sent 
back  after  a  trial  had  with  jurisdiction. 
Moreover,  it  is  not  the  question  of  the  Juris- 
diction of  the  justice  court  that  is  involved 
in  this  case.  The  petition  here  is  aimed  at 
the  judgment  of  the  superior  court  rendered 
on  the  appeal,  and  the  question  is,  was  that 
judgment  rendered  without  jurisdiction?  The 
petitioner  appealed  the  case,  and  by  virtue 
thereof  gave  the  superior  court  jurisdiction 
of  the  cause,  as  well  as  of  the  persons  of 
all  the  paitles  to  the  suit.  It  was  not  re- 
quired that  notice  of  the  trial  should  be 
served  "the  same  as  a  summons"  before  trial 
could  be  had  in  the  superior  court  All  the 
jurisdictional  steps  leading  to  a  trial  of  the 
case  de  novo  in  the  superior  court  had  been 
taken  when  the  appeal  on  questions  of  both 
law  and  fact  had  been  perfected  (unless, 
possibly.  It  might  be  held  that  the  flve-days 
notice  of  the  trial  required  by  section  594, 
Code  Civ.  Proc.,  was  jurisdictional;  but  it  is 
not  here  contended  or  shown  that  such  no- 
tice was  not  given,  and  it  will  be  presumed 
that  it  was  given).  The  very  first  thing  that 
the  court  was  called  upon  to  do  in  the  ex- 
ercise of  the  jurisdiction  thus  conferred  up- 
on It  by  the  appeal  was  to  construe  said 
section  976  of  the  Code  of  Civil  Procedure, 
and  determine  whether  he  would  try  the  case 
or  send  it  back.  t<et  it  be  conceded,  with- 
out deciding  the  question,  that  under  the 
statute,  as  heretofore  construed  by  the  Su- 
preme Court,  the  superior  court  should  have 
sustained  the  objection  of  the  appellant  to 
trying  the  case,  and  should  have  granted  bis 
request  to  reverse  the  judgment  of  the  Jus- 
tice and  send  the  case  back,  yet  the  refusal 
was  only  error.  If  these  objections  had  not 
been  made,  or  If  the  appellant  had  failed 
entirely  to  appear  after  his  appeal  was  per- 
fected, and  a  trial,  after  the  five-days  notice, 
had  been  had  in  his  absence  in  the  superior 
court,  there  could  have  been  no  question  as 
to  the  validity  of  the  judgment  following 
such  trial.  The  court  had  the  same  juris- 
diction to  overrule  appellant's  objections  that 
it  had  to  sustain  them,  or  to  proceed  to  judg- 
ment in  the  appellant's  absence.  Jurisdic- 
tion is  the  power  to  decide — wrong,  as  well 
as  right  The  fact  is,  the  petitioner  here, 
having  no  appeal  from  the  decision  of  the 
superior  court,  Is 'endeavoring  to  substitute 
certiorari  for  an  appeal,  and  thereby  have 
reviewed  the  objections  made  and  the  ex- 
ceptions taken  in  the  superior  co\u^  that  he 
is  prohibited  from  having  reviewed  npon  ap- 
peal. This  he  may  not  do.  It  has  been  held 
In  every  late  case  in  our  Supreme  Court, 
where  the  question  has  been  squarely  raised, 
that  certiorari  goes  only  to  the  jurisdiction  or 
IK)wer  of  the  court  to  act,  and  can  never  be 
substituted  for  an  appeal  to  review  the  mere 
errors  of  a  Judicial  tribunal.     Borchard  t. 


Supervisors,  144  Cal.  10,  77  Pac.  708;  Val- 
entine V.  Police  Court  141  CaL  615,  75  Pac;. 
336;  Wittman  v.  Police  Court,  145  CaL  474, 
78  Pac.  1052;  Code  Civ.  Proc.  (  1068. 

The  petition  for  the  writ  Is  therefore  de- 
nied. 

I  concur:    ALLEN,  J. 

SMITH,  J.  I  concur,  with  some  hesita- 
tion, in  the  conclusion  reached  by  the  ma- 
jority of  the  court  By  the  provisions  of 
the  Obde  of  Civil  Procedure  bearing  upon  the 
subject  the  party  appealing  from  the  judg- 
ment of  the  justice's  court  Is  allowed  30 
'days  after  the  rendition  of  judgment  to  per- 
fect his  appeal.  Section  974.  In  the  follow- 
ing section  two  methods  of  appeal  are  pro- 
vided, namely:  (1)  Within  10  days  on  a 
statement  of  the  case,  on  questions  of  law 
alone;  (2)  within  30  days  without  a  state- 
ment on  questions  of,  fact  or  of  law  and  fact 
In  the  latter  case  the  proceeding  is  not, 
properly  speaking,  an  appeal;  nor  is  the 
judgment  said  to  be  appealed  from  reversed, 
as  it  would  be,  If  found  erroneous,  on  ap- 
peal. But  the  judgment  is  vacated  by  the 
mere  act  of  the  so-called  appellant  in  the 
exercise  of  his  option,  and  the  cause  trans- 
ferred for  all  purposes  to  the  superior  court, 
which  thereupon  acquires  original  or  quasi 
original  jurisdiction  of  the  case.  Bullard  v. 
Mc.^rdle,  98  Cal.  358,  33  Pac.  193,  35  Am,  St 
Rep.  176;  Holbrook  v.  Superior  Court  106 
Cal.  593,  39  Pac.  936.  The  plain  meaning  of 
these  provisions  therefore  seems  to  be  that 
the  losing  party  shall  have  the  option  either 
of  appealing  from  the  judgment  (in  the  or^ 
dlnary  sense  of  the  term  appeal)  on  ques- 
tions of  law  only,  or  of  vacating  the  judg- 
ment, and  transferring  the  case  for  trial  of 
all  issues,  whether  of  law  or  fact  to  the 
superior  court;  and  that  the  latter  course  Is 
equally  open  to  him  whether  the  case  has 
been  disposed  of  in  the  justice's  court  either 
before  or  after  a  trial  of  the  issues  of  fact  in 
that  court  Nor  is  the  language  of  the  act 
inapplicable  to  cases  where  there  has  been 
no  trial  of  issues  of  fact,  or  even  where  no 
issue  of  fact  has  been  joined;  for  the  ex- 
pression "questions  of  fact"  may  be  taken 
to  refer  to  the  issues  of  fact  In  the  case  gen- 
erally— that  is  to  say,  not  only  to  the  Issues 
actually  made  In  the  justice's  court  but  also 
to  those  thereafter  arising  either  In  that  or 
the  superior  court;  otherwise — as  was  once 
supposed — the  pleadings  could  not  be  amend- 
ed in  the  superior  court.  Kltts  v.  Superior 
Court,  62  Cal.  203;  Ketchum  v.  Sup.  Court 
65  Cal.  494,  4  Pac.  402;  Baker  v.  So.  (3al.  Ry. 
Co.,  114  Cal.  506,  46  Pac.  604.  Indeed, 
"there  Is  •  ♦  •  some  reason  for  the  sug- 
gestion that  the  Legislature  intended  this  to 
be  the  result  of  all  appeals,  and  that  on  an 
appeal  on  questions  of  law  alone  the  cause 
should  be  considered  as  in  the  superior  court 
for  all  purposes;  and,  if  the  trial  of  issuer 
of  fact  should  be  found  necessary,  it  should 
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be. had  in  the  superior  court"  Maxson  v. 
Superior  Court,  124  Cal.  470,  67  Pac.  379. 
But,  however  this  may  be,  it  seems  at  least 
to  be  clear  that,  where  the  appeal  is  taken 
"on  questions  of  fact"  or  "on  questions  both 
'of  law  and  fact,"  such  was  the  effect. in- 
tended. Bullard  t.  McArdle,  supra.  And 
see,  also,  Sanborn  y.  Contra  Costa  Co.,  60 
Cal.  426,  427;  OurOs  v.  Superior  Court,  63 
Cal.  436.  Nor  is  there  anything  inconsistent 
with  this  view  In  the  provision  of-  section 
976,  Code  Olv.  Proc,  that  in  such  case  "the 
action'  must  be  tried  anew  in  the  superior 
court."  For  the  expression  here  used  will 
apply  equally  to  trials  of  issues  of  law  as 
of  fact.  Code  Civ.  Proc.  S§  591,  592.  It  is, 
indeed,  difficult  to  reconcile  this  conclusion 
with  the  decisions  holding  that  on  appeal 
from  a  Judgment  in  a  Justice's  court  on  ques- 
tions of  fact  the  superior  court  has  Juris'Slb- 
tion  only  to  "retry  the  issues  tried  in  the 
court  below";  or,  as  otherwise  expressed, 
that  "the  issues  of  fact  cannot  be  tried  anew 
in  the  superior  court  until  after  they  have 
been  tried  in  the  Justice's  court."  People  ex 
rel.  Jones  v.  County  Court,  10  Cal.  19;  Fun- 
kenstein  v.  Elgutter,  11  Cal.  828;  Rickey  v. 
Superior  Court,  59  Cal.  661;  8.  P.  R.  R.  Co. 
V.  Superior  Court,  69  Cal.  471;  Myrlck  v. 
Superior  Court,  68  Cal.  98.  8  Pac.  648;  Fab- 
retti  V.  Superior  Court,  77  Cal.  305,  19  Pac. 
481.  But.  leaving  out  of  view  the  objection 
that  this  reasoning  seems  to  come  within 
the  application  of  the  maxim,  "Qui  hteret  in 
litera,  bseret  in  cortice,"  these  cases  have,  in 
effect,  been  overruled  by  the  cases  cited  su- 
pra, holding  that  amendments  of  the  plead- 
ings may  be  allowed  in  the  superior  court; 
thus  creating  new  issues  that  have  never 
been  tried,  and  wfiich,  therefore,  according 
to  the  reasoning  of  these  cases,  cannot  be 
tried  anew.  The  leading  case  has  also  been 
overiTiled  on  every  point  Involved  in  it. 
That  case  was  the  dismissal  of  an  appeal 
from  a  Judgment  by  default  in  the  Justice's 
court,  "on  questions  both  of  law"  and  fact," 
and  mandamus  to  compel  a  trial  in  the  su- 
perior court,  which  was  denied  on  the 
grounds  that  the  appeal  on  questions  of  law 
was  unavailable,  because  there  was  no  state- 
ment, and  the  appeal  "on  questions  of  fact" 
equally  so,  because  there  were  no  issues  of 
fact  in  the  Justice's  court,  and  therefore  "no 
questions  of  fact  to  try."  Ketchum  v.  Su- 
perior Court,  65  Cal.  495,  4  Pac.  492.  But 
the  latter  point  was.  In  effect,  overruled  by 
the  case  cited,  and  othei  cases  cited,  supra, 
in  holding  that  the  pleadings  might  be 
amended  In  the  superior  court,  and  the  for- 
mer expressly  by  the  case  of  S.  P.  R.  R,  Co. 
V.  Superior  Court,  59  Cal.  474.  And  in  the 
case  of  Lewis  v.  Barclay,  35  Cal.  214,  which 
was  similar,  it  was  held  that  the  dismissal 
of  the  appeal  was  an  exercise  of  Jurisdiction, 
and  could  not  be  reviewed  "by  mandamus, 
nor,  indeed,  by  any  other  means";  and  it 
was  said.  In  effect,  that  in  the  principal  case 
this  point  had  not  been  made,  and  hence  th^ 


case  could  not  be  regarded  as  authority  up- 
on the  question  as  to  the  remedy,  or,  in  other 
words,  upon  the  question  of  Jurisdiction. 
The  case  was  therefore  not  authority  for  the 
decision  in  Rickey  v.  Superior  Court  and 
Myrlck  v.  Superior  Court,  or  for  what  is  said 
in  Fabretti  v.  Superior  Court  and  in  Maxson 
v.  Superior  Oourt,  124  Cal.  471,  57  Pac.  379. 
The  remaining  case  (S.  P.  R.  R.  Co.  v.  Su- 
perior Court)  is  based  upon  the  special 
ground  that  no  Jurisdiction  had  been  obtain- 
ed of  the  person  of  the  defendant. 

It  is  also  to  be  observed  that  neither  in 
the  principal  case  nor  in  the  cases  affirming 
It  was  the  question  considered  whether  the 
action  complained  of  was  mere  error  or  in 
excess  of  Jurisdiction,  though  the  former 
view  seems  to  be  affirmed  in  Lewis  v.  Bar- 
clay, supra,  and  In  Holbrook  v.  Superior 
Court.  106  Cal.  593,  39  Pac.  936.  . 


(1  Cal.  App.  226) 
HANNAH  V.  CANTY  et  nx. 
(Court  of  Appeal,  Second  District,  California. 

June  28,  1905.) 
"VENtTE— Actions  Involving  Land. 

Const,  art  6,  §  5,  provides  that  all  actions 
involving  real  estate  shall  be  commenced  in  the 
county  in  which  the  real  estate  is  situated. 
Code  Civ.  Proc.  S  392,  provides,  to  the  same 
effect,  that  actions  for  the  recovery  of  real 
property,  or  for  the  determination  of  a  right 
or  mterest  therein,  must  be  tried  in  the  county 
in  which  the  subject  of  the  action  is  situated. 
A  complaint  counted  on  a  writtrn  acknowledg- 
ment by  defendant  that  plaintiff  was  entitled 
to  one-half  of  the  selling  price,  profits,  etc.,  of 
certain  land,  after  deducting  therefrom  certain 
moneys  paid  by  defendant  in  the  acquisition  of 
the  land,  with  interest,  etc.  The  complaint  al- 
leged that  defendants  had  received  varions  sums 
of  money  as  the  rents  and  profits  of  the  land, 
and  had  expended  various  sums,  and  contained 
an  offer  to  pay  one-half  of  all  sums  found  to  be 
due  upon  an  accounting,  and  prayed  for  judg- 
ment establishing  a  trust  in  the  land  in  qaes- 
tion  in  plaintiff's  favor.  Held,  that  since  the 
object  of  the  action  was  to  establish  a  trust  in 
lands,  and  the  accounting  asked  for  was  merely 
incidental  to  that  object,  the  action  was  triable 
in  the  county  where  the  land  was  situated. 

Appeal  from  Superior  Court  Tulare  Coun- 
ty; W.  B.  Wallace,  Judge. 

Action  by  J.  A.  Hannah  against  D.  J.  Can- 
ty and  wife.  From  an  order  denying  a  mo- 
tion for  a  change  of  the  place  of  trial,  de- 
fendants appeal.    Affirmed. 

Rehearing  denied  by  Supreme  Court  Au- 
gust 25,  1905. 

Stanton  L.  Carter,  for  appellants.  Han- 
nah &  Miller  and  Maurice  E.  Power,  for  re- 
spondent 

SMITH,  J.  Appeal  from  an  order  of  the 
superior  court  of  Tulare  county  denying  the 
defendants'  motion  for  a  change  of  the  place 
of  trial  to  Alameda  county,  which  is  the 
place  of  their  residence.  The  motion  was 
denied,  on  the  ground  that  the  plaintiff  was 
entitled  to  a  trial  in  the  county  of  Tnlare, 
where  the  lands  described  in  the  complaint 
are  situated.    The  suit  was  brpug]iit.uito.D.a 
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written  contract,  set  out  In  tbe  complaint, 
signed  by  the  defendant  D.  J.  Canty,  relat- 
ing to  lands  therein  described,  which  had 
been  purchased  and  the  title  conveyed  to 
Canty  under  a  prior  agreement,  upon  the 
terms  indicated  in  the  writing  between  him 
and  the  plaintiff.  In  the  written  agreement 
Canty  aclinowledges  and  declares  that  the 
plaintiff,  bis  heirs  and  assigns.  Is  entitled  to 
one-half  of  the  seiiing  price,  rents,  issues, 
profits,  and  proceeds  of  the  land  In  question, 
after  first  deducting  therefrom  certain  sums 
of  money  paid  by  Canty  in  the  acquisition  of 
the  land,  -with  interest  at  the  rate  of  12  per 
cent,  per  annum,  together  with  taxes,  with 
interest  at  the  same  rate,  which  balance  Can- 
ty agrees  to  divide  and  pay.  The  lands.  It 
appears  from  the  allegations  of  the  com- 
plaint, bare  not  been  sold,  and  have  become 
of  largely  Increased  value.  It  Is  further  al- 
leged that  Canty  executed  a  deed  of  the 
lands  to  his  brother,  who  afterwards  convey- 
ed to  the  defendant  Laura  A.  Canty,  the  wife 
of  D.  J.  Canty,  and  that  the  Interest  of  de- 
fendant Laura  A.  Canty,  and  that  of  her 
grantor,  was  acquired  without  consideration 
and  with  notice  of  the  rights  of  the  plaintiff 
in  said  lands.  The  defendants,  It  is  fm-tber 
alleged,  have  received  various  suras  of  mon- 
ey as  the  rents,  issues,  profits,  and  proceeds 
of  said  land,  and  expended  various  sums  of 
money  in  the  payment  of  taxes,  etc.,  the 
amounts  of  which  are  unknown  to  the  plain- 
tiff; and  the  plaintiff  offers  to  pay  one-half 
of  all  sums  found  to  be  due  upon  an  account- 
ing. The  prayer  is  for  Judgment  establish- 
ing and  declaring  a  trust  In  the  lands  in 
question  in  plalntliTs  favor,  and  for  a  con- 
veyance of  an  undivided  one-half  Interest  In 
said  lands  to  the  plaintiff,  or  a  sale  thereof 
under  the  direction  of  the  court,  etc.  There 
is  also  a  prayer  for  an  accounting  for  re- 
ceipts and  disbursement  on  the  land,  and 
that  plaintiff  be  permitted  to  pay  into  court 
one-half  of  the  resulting  balance,  etc.;  and 
upon  this  is  based  a  contention  of  the  ap- 
pellants that  an  action  for  an  accounting  Is 
Joined  with  the  main  action,  and  hence,  on 
the  authority  of  Smith  v.  Smith,  88  Cal.  5?2, 
26  Pac.  356,  and  similar  cases,  that  the  or- 
der should  not  have  been  denied.  Bnt  this 
contention  is  plainly  untenable.  The  ac- 
counting prayed  for  was  a  necessary  condi- 
tion, without  which  the  relief  sought  by 
plaintiff  could  not  be  granted,  and  hence  wa« 
an  essential  part  of  his  cause  of  action. 
Plaintiff  does  not  allege  that  anything  is  due 
him  upon  an  accounting,  nor  does  he  pray 
for  any  personal  money  Judgment.  In  Smith 
T.  Smith,  supra,  plaintiff  did  state  facts 
showing  that  defendant  received  "large  sums 
of  money,  which  greatly  exceed  all  that  was 
necessary  to  carry  on  said  business  and  pay 
the  expenses  thereof,  and  also  to  pay  all  the 
Indebtedness  of  said  D.  G.  Smith";  and  plain- 
tiff demanded  an  accounting,  not  only  as  to 
defendant's  dealings  with  certain  real  es- 
tate, but  also  as  to  bis  dealings  with  and  dis- 


position of  some  26,000  sheep  and  other  per- 
sonal property,  "and  that  plaintiff  have  judg- 
ment against  him  for  such  sum  as  shall  be 
found  to  be  due  upon  such  accounting,  after 
satisfying  such  mortgage  Indebtedness."  In 
the  case  at  bar  the  accounting  Is  requested 
only  for  the  purpose  of  showing  how  much 
the  plaintiff  shall  pay  to  the  defendants  in 
order  to  entitle  him  to  the  only  relief  he 
seeks,  which  is  the  declaration  of  a  trust  in 
the  lands  in  favor  of  plaintiff,  and  a  convey- 
ance to  him  of  an  undivided  one-half  inter- 
est therein,  or.  In  the  alternative,  the  ap- 
pointment of  a  receiver  and  a  sale  of  the 
lands.  The  action  is  therefore  to  be  regard- 
ed as  having  for  Its  sole  object  to  establish 
a  trust  in  the  lands,  and  the  acconnting  ask- 
ed for  as  merely  Incidental  to  the  action, 
which  necessarily  involved  the  determination 
oMbe  amount  due  from  plaintiff.  Green  t. 
Brooks,  81  CaK  328,  22  Pac.  849.  We  are  of 
the  opinion,  therefore,  that  the  motion  was 
rightly  denied.  Const,  art.  6,  g  5;  Code  Civ. 
Proc.  I  302;  Bailey  v.  Cox,  102  Cal.  333,  36 
Pac.  650;  Baker  v.  Fireman's  Fund  Ins.  Co., 
73  Cal.  182,  14  Pac  686;  Booker  v.  Aitken, 
140  Cal.  471,  74  Pac.  11;  McFarland  v,  Mar- 
tin, 144  Cal.  771,  78  Pac.  239. 

The  order  appealed  from  mnst  therefore 
be  affirmed,  and  it  is  so  ordered. 

We  concur:    GRAY,  P.  J.;  ALLEN,  J. 


(1  Cal.  App.  xm 
BRADLEY  r.  BOARD  OP  EDUCATION  OF 
CITV  AND  COUNTY  OF  SAN 
FRANCISCO. 

(Court   of   Appeal,    First  J>istrict,   California. 
Jane  22,  1905.) 

ScHOOi,  TEACirERS— Holders  of  Spectai.  Ceb- 
TiFiCATES— Removal— Cause. 

Pol.  Code,  i  1793,  provides  that  the  holders 
of  city  certificates  are  eligible  to  teach  in  the 
cities  in  wliich  sucli  certificates  are  granted, 
and  when  elected  shall  be  dismissed  only  for 
specified  causes,  etc.  The  holders  of  special 
city  certificates  are  eligible  to  teach  the  special 
studies  mentioned  in  their  certificates  in  all 
the  schools  of  the  city  in  which  the  certificates 
were  granted.  Held,  that  the  clause  protecting 
holders  of  teachers'  certificates  from  removal 
without  cause  applied  only  to  holders  of  "gen- 
eral city  certificates,"  and  that  a  liolder  of  a 
special  city  certificate,  anthorizing  her  to  teach 
mechanical  drawing  only,  was  removable  at  the 
pleasure  of  the  board. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Sea  well, 
Judge. 

Petition  by  Elizabeth  Bradley  for  a  writ 
of  mandamus  against  the  board  of  education 
of  the  city  and  county  of  San  Francisco. 
From  a  Judgment  sustaining  a  demurrer  to 
the  petition,  petitioner  appeals.    Affirmed. 

Rehearing  denied  July  18,  1905. 

Crandail  &  Bull  and  H.  M.  Barstow,  for 
appellant  Percy  V.  Long,  City  and  County 
Atty.,  and  W.  I.  Brobeck,  Asst  City  and 
County  Atty.,  for  respondent. 
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HALXik  J.  Tbl>  Is  an  appeal  from  a  judg- 
ment against  appellant  on  a  demurrer  to  ber 
petition  for  a  writ  of  mandate,  to  be  directed 
to  tbe  board  of  education  of  the  city  and 
county  of  San  Francisco,  requiring  said 
board  to  restore  ber  to  tbe  position  of  regu- 
lar teacher  of  Industrial  drawing  tn  tbe  pub- 
lic schools  of  said  city  and  county.  Appel- 
lant's petition  alleges  that,  ever  since  the 
8th  day  of  December,  1875,  she  was  the  bold- 
er of  a  drawing  teacher's  city  certificate,  Is- 
sued, and  from  time  to  time  renewed,  by  said 
board  of  education,  authorizing  ber  to  teach 
drawing  in  tbe  public  schools  of  said  city 
and  county;  that  on  the  8th  day  of  July, 
1891,  she  was  duly  elected  a  regular  teacber 
of  Industrial  drawing  In  tbe  department  of 
schools  of  said  city  and  county,  and  so  con- 
tinued until  the  Ist  day  of  June,  1897,  when 
her  position  was  by  the  said  board  of  educa- 
tion declared  yacant,  and  she  was  by  said 
board  dismissed  from  ber  said  position,  with- 
out any  charges  or  complaint  being  made  of 
insubordination,  unprofessional  conduct,  pro- 
fanity. Intemperance,  or  unfitness  for  teach- 
ing. Her  salary  as  such  teacher  of  indus- 
trial drawing  at  tbe  time  of  ber  dismissal 
was  $140  per  month. 

Whether  or  not  appellant  brings  herself 
within  the  protection,  as  to  tenure  of  office 
or  position,  of  section  1703,  Pol.  Code,  and  the 
rule  laid  down  in  the  Kennedy  Case,  82  Cal. 
183.  29  Pac.  1042,  is  the  question  presented  for 
decision.  The  power  to  employ  teachers  Is 
given  to  city  boards  of  education  by  section 
1617,  Pol.  Code,  which,  as  was  said  In  Ken- 
nedy V.'  Board  of  Education,  82  Cal.  483,  29 
Pac.  1042,  "confers  upon  boards  of  education 
tmlimlted  power  to  employ  teachers,  and  con- 
tains no  restrictions  upon  their  right  to  dis- 
miss or  remove  for  or  without  cause."  It  is 
contended,  however,  that  by  the  provisions  of 
section  1793,  Pol.  Code,  appellant  was  pro- 
tected from  dismissal,  except  for  causes 
therein  specified,  duly  ascertained  and  ap- 
proved by  tbe  board  of  education.  At  the 
time  of  appellant's  dismissal  that  section 
read  as  follows:  "The  holders  of  city  cer- 
tificates are  eligible  to  teach  in  the  cities  in 
which  such  certificates  were  granted,  in 
schools  of  grades  corresponding  to  the  grades 
of  such  certificates,  and  when  elected  shall 
be  dismissed  only  for  insubordination  or  oth- 
er causes,  as  mentioned  in  section  seventeen 
hundred  and  ninety-one  of  this  act,  duly  as- 
certained and  approved  by  tbe  board  of  edu- 
cation of  said  cities;  and  city  superintend- 
ents of  public  schools,  elected  by  dty  boards 
of  education,  shall  be  elected  for  a  term  of 
four  years;  and  said  city  boards  of  educa- 
tion shall  have  full  power  to  fix  tbe  salary  of 
all  employes.  Tbe  holders  of  special  city 
certificates  are  elisrlble  to  teach  the  special 
studies  mentioned  in  their  certificates  in  all 
the  schools  in  tbe  city  iu  which  such  cer- 
tificates were  icranted."  It  is  perfectly  ob- 
vious from  an  examination  of  this  section 
that  the  eilxlbllity  to  teuvh  of  holUers  of  "ifen- 


eral  dty  certificates"  is  fixed  by  the  first 
sentence  of  the  section,  while  the  eligibility 
to  teach  of  tbe  holders  of  "special  city  cer- 
tificates" is  fixed  by  the  last  sentence  in  the 
section.  It  seems  equally  obvious  that  the 
teachers  whose  tenure  of  position  Is  fixed  by 
the  first  sentence  are  the  same  teachers 
whose  eligibility  to  teach  is  fixed  by  the 
same  sentence.  The  language  is:  "Tbe 
holders  of  city  certificates  are  eligible  to 
teach,  in  the  cities  in  which  such  certificates 
were  granted,  in  schools  of  grrades  corres- 
ponding to  the  grades  of  such  certificates, 
and  when  elected  shall  be  dismissed  only  for 
Insubordination  or  other  causes,"  etc.  This 
language  deals  with  the  same  class  of  teacb- 
ers,  both  in  fixing  the  eligibility  to  teach  and 
in  fixing  the  tenure  of  position.  That  tbe 
Legislature  did  not  intend  by  this  language 
to  lay  down  any  rule  as  to  holders  of  special 
city  certificates  is  evident  from  tbe  subse- 
quent portion  of  the  section;  for,  after  pro- 
viding for  the  election  and  tenure  of  office 
of  superintendents  of  public  Sjcbools  and  tbe 
fixing  of  salaries  of  all  employes,  it  takes 
up  the  matter  of  holders  of  special  city  cer- 
tificates, and  in  a  distinct  sentence  provides 
for  their  eligibility  to  teach,  but  makes  no 
provision  as  to  their  tenure  of  office  or  posi- 
tion. Appellant  not  having  shown  herself 
the  holder  of  a  general  dty  certificate,  but 
of  a  special  certificate  only — ^tbat  is  to  say,  of 
a  drawing  teacher's  certificate — we  do  not 
think  that  she  is  within  tbe  protection  of  sec- 
tion 1793  of  tbe  Political  Code  as  to  the  ten- 
ure of  her  position. 
The  Judgment  is  affirmed. 


We  concur: 
BR,  J. 


HARRISON,  P.  J.;    COOP- 


a  Oal.  A.  216) 
BALDWIN  T.  NAPA  &  SONOMA  WINE  CO. 

(Court  of   Appeal,    First    District,   California. 
Jane  26,  1905.) 

L  New  TaiAii— Appeal. 

An  order  granting  a  new  trial  will  be  af- 
firmed on  appeal,  if,  od  examinalion  of  the  en- 
tire record,  any  error  is  found  Justifying  the 
order  on  any  statutory  ground  included  in  tbe 
notice  and  properly  presented  in  the  record. 

2.  Sales— CoKTRACT  —  Pbacticai.   Construc- 
tion. 

Where  a  contract  for  the  sale  of  wines 
was  made  March  29,  1808,  and  required  tbe 
buyer  to  take  17,500  gallons  each  year  before 
September  Ist, "  and  tne  seller's  manager  tes- 
tified that,  when  30,304  gallons  were  taken  by 
tbe  boyer  before  September  1,  1898,  be  wrote 
tbe  buyer,  "This  completes  your  first  year's  con- 
tract," and  the  buyer  also  treated  the  contract 
as  only  requiring  a  pro  rata  delivery  for  that 
part  of  the  year  ending  September  1,  1808,  such 
practical  construction  of  tbe  contract  by  the 
parties  would  be  affirmed,  and  the  seller  would 
not  be  entitled  to  claim  a  breach  of  the  con- . 
tract  by  the  boyer  for  failare  to  take  17,500 
gallons  prior  to  September  1,  189S. 
8.  Same — Constkuction. 

Where  a  contract  for  the  sale  of  wtnet 
provided  that  defendant  should  take  17,500  gal- 
lons each  year  before  September  Ist,  but  did 
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not  reqnire  defendant  to  take  any  particular 
wine  specified,  nor  provide  that  the  white  or 
red  wine  nor  the  wine  of  any  particular  year 
should  be  taken  first,  nor  the  manner  in  which 
it  should  be  taken  by  defendant,  the  latter  was 
entitled  to  take  the  contract  amount  of  any 
of  the  wine  sold,  on  reasonable  notice  to  plain- 
tiff; and  hence  plaintilf's  refusal  to  ship  white 
wine  covered  by  the  contract,  unless  defendant 
would  agree  to  take  its  quota  of  red  wine,  con- 
stituted a  breach  of  contract 

4.  Same — Instructions. 

Where  a  contract  for  the  sale  of  wines 
only  required  defendant  to  take  a  pro  rata 
amount  tor  that  part  of  the  first  year  ending 
September  1,  1898,  an  instruction,  in  an  action 
for  breach  of  the  contract,  that  defendant  was 
bound  to  take  17,500  gallons  of  the  contract 
wine  (the  yearly  amount  specified  in  the  con- 
tract) before  September  1st  of  each  year,  and, 
if  defendant  failed  to  do  so,  his  failure  con- 
stituted a  breach  of  contract,  entitling  plaintiff 
to  consider  the  contract  as  abandoned,  was  er- 
roneous.      ^ 

5.  Same. 

Where  a  contract  for  the  sale  of  specified 
wines,  to  be  taken  at  the  rate  of  17,500  gallons 
per  year,  did  not  specify  the  order  or  amounts 
in  which  the  particular  wines  should  be  taken, 
such  matter  being  left  to  the  buyer's  election, 
it  was  error  for  the  court  to  modify  a  requested 
instruction  that  the  buyer  had  until  September 
1,  1800,  in  which  to  take  the  amount  of  wine 
it  hnd  contracted  to  take  for  the  second  con- 
tract year,  "and  that  before  the  expiration  of 
such  year  •  •  •  plaintiff  had  no  right  to  re- 
fuse to  deliver  any  of  the  wines  mentioned  to 
defendant,  provided  defendant's  orders  were 
kept  within  the  annual  amount  of  17,500  gal- 
lons," by  striking  out  the-  clause  quoted. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Charles  A.  Baldwin  against  the 
Napa  &  Sonoma  Wine  Company.  From  an 
order  granting  defendant's  motion  for  a 
new  trial,  plalntlft  appeals.     AfBrmed. 

See  70  Pac.  732. 

Harold  Wheeler  and  M.  F.  Michael,  for 
appellant.    M.  B.  Kellogg,  for  respondent 

COOPER,  J.  This  action  was  brought  by 
plaintiff  to  recover  damages  for  breach  of 
a  contract  for  sale  of  wines  by  plaintiff  to 
defendant.  The  case  was  tried  with  a  Jury, 
and  a  verdict  returned  for  plaintiff  In  the 
sum  of  13,997.17,  upon  which  judgment  was 
entered.  Defendant  made  a  motion  for  a 
new  trial  upon  the  grounds  of  insufficiency 
of  the  evidence  to  Justify  the  verdict,  that 
the  verdict  is  against  law,  and  errors  of  law 
occurring  at  the  trial  and  excepted  to  by 
the  defendant.  The  court  granted  the  motion 
in  general  terms. 

All  presumptions  are  In  favor  of  the  order 
made  by  the  trial  court,  and  an  order  grant- 
ing a  new  trial  will  be  affirmed  here,  if  it 
Is  found  to  be  Justified  upon  any  statutory 
ground  included  in  the  notice  of  Intention 
and  properly  in  the  record.  This  court  will 
examine  the  entire  record  upon  which  the 
'  order  was  based,  and.  If  there  be  found  in 
the  record  any  error  which  would  have  Jus- 
tified the  court  in  making  the  order,  It  will 
be  affirmed.  KaufTman  v.  Maler,  94  Cal. 
27C.  20  Pac.  481,  18  L.  R.  A.  124;  Churchill 
V.  Flournoy,  127  Cai.  3C2,  59  Pac.  791.    One 


of  the  giotuds  of  the  motion  was  the  In- 
sufficiency of  the  evidence  to  Justify  the 
verdict,  and  in  such  case  the  motion  is  ad- 
dressed to  the  sound  legal  discretion  of  the 
court,  and  an  order  granting  a  new  trial  will 
not  be  reversed,  unless  it  appears  that  there 
was  an  abuse  of  such  discretion.  Bledsoe 
V.  Decrow,  132  Cal.  314,  64  Pac.  397;  Estate 
of  Motz,  136  Cal.  560,  69  Pac.  294. 

The  contract  was  made  March  29,  1898, 
and  its  material  parts,  so  far  as  necessary 
to  be  stated  for  the  purposes  of  this  opinion, 
are  the  following: 

"This  agreement,  made  March  29tli,  A.  D. 
1898,  by-  and  between  C.  A.  Baldwin  of  Bean- 
lieu,  West  Side,  Santa  Clara  county,  Cali- 
fornia, and  Napa  &  Sonoma  Wine  Company 
of  San  Francisco,  a  corporation:  G.  A.  Bald- 
win sells,  and  the  Napa  &  Sonoma  Wine 
Company  buys  the  following  wines  at  pres- 
ent in  the  cellar  at  Beaullen: 

8,500  gallons  Red  Wine  1893  at  30  cents  per  gallon  to 
be  taken  until  January  Ist,  '99. 

9,000  gallons  Red  Wine  1894  at  36  cents  per  gallon. 

15,000       1895 

17,600       "         "         "      1896  "    "       '•        ••        " 

2,000       "    White     "     1894  "    ••••«" 

2,200       "         "         "      1896  "    •«••«•• 
22.000       "        Red     "      1897 

3,000       "    White     "      1897 

3,000       "         "         "     1396  at  35  cents  per  gallon. 

"All  of  the  above  per  gallon  delivered  f. 
o.  b.  cars  San  Francisco;  cash,  less  tliree  (3) 
per  cent.  All  wines  except  1897  have  been 
accepted.  The  1897  wines  the  purchaser 
will  examine  and  finally  accept  at  the  same 
price  before  April  Ist.  1889,  if  he  .finds  them 
to  be  equal  in  quality  to  previous  vintages. 
Wines  to  be  taken  in  car  load  lots  one  at 
a  time,  the  buyer  agreeing  to  take  seventeen 
thousand  five  hundi-ed  (17,500)  gallons  each 
year  before  September  Ist  O.  A.  Baldwin 
during  this  contract  turns  over  all  his  trade 
foreign  and  on  Pacific  Coast  he  has  at  pres- 
ent, and  all  orders  that  be  may  get,  to  the 
Napa  &  Sonoma  Wine  Co.,  excepting  only 
his  trade  with  G.  S.  Nichols  on  the  AUantic 
Coast,  for  which  he  will  reserve  fifteen  hun- 
dred (1,500)  cases  of  each  vintage;  Mr.  Bald- 
win reserving  further  privilege  to  sell  his 
common  wines  not  mentioned  above  in  the 
general  market." 

The  complaint  alleges  that,  although  the 
plaintiff  fully  kept  and  performed  the  con- 
tract on  his  part,  the  defendant  failed  and 
refused  to  carry  out  or  fulfill  the  contract  on 
its  part  in  several  particulars,  all  of  which 
is  denied  by  the  defendant.  One  of  the 
main  allegations  relied  upon  is  that  defend- 
ant refused  and  continues  to  refuse  to  ac- 
cept or  pay  for  any  further  shipments  of 
wine  under  the  contract  The  evidence  upon 
this  issue  was  sharply  conflicting,  and  we 
think  the  court  did  not  abuse  its  discretiou 
In  granting  a  new  trial,  for  this,  if  for  no 
other  reason. 

The  important  question  was  as  to  who 
was  at  fault,  or  who  committed  a  breach  of 
the  contract  The  contract  made  March  29, 
1898,  provides  that  17,500  gallons  of  wine 
shall  be  taken  each  year  before  September 
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1st.  There  l8  some  controversy,  however, 
as  to  whether  17,500  gallons  were  to  be  tak- 
en before  September  1,'  1898,  as  there  had 
then  expired  only  about  five  months  of  the 
first  year  of  the  contract.  But  the  parties 
themselves,  by  their  correspondence  and  acts, 
construed  the  contract  as  calling  only  for  a 
pro  rata  of  the  17,500  gallons  up  to  Septem- 
ber 1,  1898.  The  letters  of  defendant  to 
plaintiff  show  that  defendant  placed  that 
construction  on  the  contract.  Lagarde, 
plaintiCt'8  manager,  who  had  full  authority 
in  the  premises,  testified  that  only  10,304 
gallons  were  taken  by  defendant  before  Sep- 
tember 1,  1898,  and  that  he  wrote  to  de- 
fendant, "this  completes  your  first  year's 
contract,"  and  that,  when  the  question  came 
up  as  to  the  first  year  being  a  short  one, 
the  witness  said:  "I  believe  it  was  under- 
stood between  Mr.  Priber  (president  of  de- 
fendant) and  myself  that  would  fill  it  for 
that  year,  and  afterwards  17,500  gallons 
would  have  to  be  taken  each  year."  The 
contemporaneous  and  practical  construction 
of  a  contract  by  the  parties  Is  strong  evi- 
dence of  the  meaning  of  equivocal  terms. 
Keith  V.  Electrical  Engineering  Co.,  136  Cal. 
178,  68  Pac.  598.  The  rule  would  apply  with 
still  greater  force  In  a  case  like  this,  where 
the  plaintiff  is  claiming  a  breach  of  the  con- 
tract. He  will  not  be  allowed  to  claim  a 
breach  as  to  the  time  up  to  September  1, 
1898,  when  he  agreed  with  defendant  that 
the  10304  gallons  completed  the  first  year's 
contract.  We  will,  therefore,  pass  to  a  con- 
sideration of  the  year  beginning  September 
1,  1898. 

While  the  contract  provides  that  defend- 
ant shall  take  17,500  gallons  of  wine  each 
year  before  September  1st,  it  does  not  pro- 
vide that  defendant  shall  take  any  particu- 
lar wine  first,  nor  does  it  provide  that  the 
white  or  red  wine,  nor  the  wine  of  any  par- 
ticular year,  shall  be  taken  first,  nor  the 
manner  In  which  it  shall  be  taken,  by  de- 
fendant. Therefore  defendant  had  the  right, 
up  to  September  1,  1809,  under  the  terms 
of  the  contract,  to  take  17,500  gallons  of  any 
of  the  wine  sold  to  It,  provided  it  gave  plain- 
tiff reasonable  notice  so  as  to  enable  him  to 
deliver  it  The  complaint  alleges  that  up  to 
September  1,  1809,  the  defendant  took  and 
paid  for  only  17,923  gallons,  and  has  failed 
and  neglected  to  receive  or  pay  for  any  great- 
er amount,  although  often  requested  by  plain- 
tiff to  do  so.  The  contract  Included  3,000 
gallons  of  white  wine  of  1896  at  35  cents  pet 
gallon.  On  July  1,  1899,  defendant  wrote 
plaintiff  a  letter,  caling  his  attention  to  the 
fact  that  a  month  before  It  had  ordered  the 
1896  white  wine,  and  that  plaintiff  asked  de- 
lay owing  to  pressing  work  on  the  farm,  and 
promised  It  by  September  1st  that  defend- 
ant had  arranged  to  take  the  white  wine, 
but  was  also  preparing  to  take  two  car  ioaa? 
of  the  red.  To  this  letter  plaintiff  replied, 
.Tuly  6tb,  through  his  manager,  that  he  was 
at  work  on  the  white  wine,  and  would  hav« 


the  greater  part  of  It,  if  not  all,  ready  for 
delivery  by  September  1,  1899.  August  11th 
defendant  again  wrote  to  plaintiff,  calling 
attention  to  the  letter  of  July  ist,  and  again 
requesting  the  delivery  of  the  1896  white 
wine,  and  reafllrming  the  order  for  two  car 
loads  of  red  wine.  To  this  letter  plaintiff 
replied  by  letter  August  14,  1809,  and  said: 
"I  must  decline  again  to  ship  the  '96  white 
wine  until  you  have  carried  out  your  agree- 
ment with  respect  to  the  previous  vintage." 
H!ere  is  a  positive  statement  by  plaintiff  dur- 
ing the  year  1899,  and  before  September  1st, 
that  he  will  not  ship  the  1896  white  wine 
until  defendant  has  carried  out  his  agree- 
ment with  respect  to  previous  vintages.  We 
look  in  vain  for  any  special  agreement  as 
to  previous  vintages.  But  defendant  again, 
on  August  15,  1899,  in  answer  to  plaintiff's 
letter  of  August  I4th,  wrote  to  plaintiff,  and 
in  that  letter  said:  "We  cannot  see  by  what 
right  you  will  decline  to  deliver  us  this  wine, 
and  we  will  Insist  upon  the  shipment  as 
soon  as  same  is  In  condition,  which,  as  stated 
to  us,  would  be  before  September  1st."  To 
this  letter  plaintiff  replied  August  16,  1899, 
stating:  "I  shall  gladly  ship  you  the  white 
wine  when  In  condition,  but  I  must  decline 
to  deplete  my  cellar  of  white  wine  unless 
'you  show  a  disposition  to  take  up  your  quota 
of  red."  To  this  letter  the  defendant  replied 
August  18th,  stating:  "We  received  your 
favor  of  the  16th,  and  in  reply  can  only  re- 
gret that  you  again  decline  to  deliver  us 
the  '96  white  wine,  and  by  so  doing  clearly 
show  that  you  do  not  propose  to  carry  out 
literally  the  terms  of  our  agreement.  •  •  • 
You  are  the  one  that  was  dilatory  In  action, 
and  now  you  even  break  your  contract  by 
refusing  emphatically  the  shipment  of  those 
3,000  gallons  of  1896  white  wine."  Priber, 
the  defendant's  president,  testified  that  he 
ordered  the  1896  white  wine,  and  plaintiff 
refused  to  ship  it;  that  he  "Intended  to,  and 
was  able  and  willing  to,  take  all  that  the 
contract  called  for  for  the  second  contract 
year  before  the  1st  of  September,  1899,  and 
would  have  done  so,  and  could  have  done  so. 
and  paid  for  It  After  they  had  refused  to 
deliver  any  of  the  white  wine  I  wrote  to 
them  that  they  had  broken  their  contract." 
On  September  2.  1899,  plaintiff  sent  defend- 
ant a  statement  of  account  for  breach  of 
contract,  which  Included  8,500  gallons  of 
1893  red  wine  at  30  cents  per  gallon,  amount- 
ing to  $2,550,  and  also  Included  the  differ- 
ence of  the  first  contract  year  up  to  Sep- 
tember 1,  1898,  of  about  7,500  gallons  at  35 
cents  per  gallon.  On  September  14,  1899, 
plaintiff  wrote  to  defendant.  Inclosing  the 
statement  last  referred  to  as  an  account,  and 
In  the  letter  stated:  "Unless  yon  make  pay- 
ment within"  the  next  four  days  (by  Sep- 
tember 18,  1899),  I  shall  cancel  all  your 
rights  under  the  contract"  It  was  stated 
by  Lagarde,  plaintiff's  manager,  while  a  wit- 
ness on  the  stand,  that  3,750  gallons  of  the 
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Mr.  Nicholas  for  the  trade  on  the  Atlantic 
coast  Plaintiff  did  not  have  the  right  to 
demand  paj'meut  for  3,750  gallons  of  wine 
from  defendant  when  plaintiff  had  reserved 
the  wine  for  his  Eastern  trade.  And  as  to 
the  $7,500  gallons  claimed  in  the  statement 
to  have  been  included  in  the  quantity  to  be 
taken  the  ttrst  year,  as  we  have  before  stated, 
that  appears  to  have  been  settled  by  the  par- 
ties by  agreement  and  acquiescence  under 
the  contract. 

Other  matters  claimed  to  be  sufflcient  to 
Justify  the  order  grtinting  a  new  trial  upon 
the  insufficiency  of  the  evidence  are  discuss- 
ed in  the  briefs,  but  it  is  not  necessary  to 
discuss  them  In  detail.  What  we  have  said 
is  sufficient  to  show  that  the  trial  court  had 
the  right  to  grant  a  new  trial  upon  the  con- 
flicting, evidence.  We  do  not  mean  to  Inti- 
mate nor  express  an  opinion  upon  the  weight 
of  the  evidence  or  the  merits  of  the  case. 

The  court,  at  plaintiff's  request,  gave  the 
following  instruction:  "The  defendant  was 
bound  by  the  contract  to  take,  receive,  and 
pay  for  17.500  gallons  of  the  contract  wines 
before  September  1st  of  each  year;  and,  if 
defendant  failed  to  do  so,  such  failure,  so 
long  as  it  continued  (unless  caused  by  the 
plaintiffs  default  in  the  performance  of  what 
he  was  to  do),  constituted  a  breach  of  thei 
contract  on  defendant's  part,  and  entitled 
plaintiff  to  consider  the  contract  as  aban- 
doned by  defendant,  and  to  recover  from  the 
latter  any  damages  resulting  from  such 
abandonment."  This  instruction  Ignores  the 
agreement  by  the  parties  as  to  the  amount 
of  wine  to  be  taken  up  to  September  1,  l608. 
If,  as  before  stated,  the  plaintiff  agreed  to 
consider  a  less  amount  than  17,500  gallons 
as  being  the  amount  called  for  by  the  con- 
tract up  to  September  1,  1898,  he  could  not 
afterwards  consider  the  failure  to  take  the 
17,500  gallons  as  a  breach  of  the  contract. 
By  this  Instruction  such  failure  constituted 
a  breach,  if  plaintiff  chose  to  consider  it  so, 
without  regard  to  any  waiver  on  bis  part 

Defendant  requested  the  court  to  give  the 
following  instruction:  "The  court  further 
instructs  you  that,  according  to  the  terms 
of  the  contract,  the  defendant  had  until  the 
1st  of  September,  1899,  in  which  to  order 
and  take  the  amount  of  wine  it  had  contract- 
ed to  take  for  the  second  contract  year,  and 
that  before  the  expiration  of  such  contract 
year — that  Is  to  say,  before  September  1, 
1809— the  plaintiff  had  no  right  to  refuse  to 
deliver  any  of  the  wines  mentioned  to  the 
defendant,  provided  the  orders  of  defendant 
were  kept  within  the  annual  amount  'of 
17,500  gallons."  The  court  refused  this  In- 
struction, but  gave  It  after  striking  out  the 
words,  "and  that  before  the  expiration  of 
such  contract  year — that  is  to  say,  before 
September  1,  1899 — the  plaintiff  had  no  right 
to  refuse  to  deliver  any  of  the  wines  men- 
tioned to  the  defendant"  The  instruction 
should  have  been  given  as  requested.  The 
plaintiff  did  not  have  the  right  to  refuse  to 


deliver  any  of  the  brines  mentioned  before 
the  expiration  of  the  contract  year,  provid- 
ed they  were  within-  the  amount  called  for 
by  the  contract  Under  the  evidence  the  de- 
fendant hod  the  right  to  have  the  jury  so 
Instructed.  The  instruction  as  given  did  not 
contain  all  the  substance  of  the  requested 
Instruction. 

It  is  not  necessary  to  discuss  other  alleged 
errors,  for  the  reason  that  what  has  been 
said  shows  that  the  order  must  be  affirmed; 
and  it  is  so  ordered. 

We  concur:   HARRISON,  P.  J.;  HALL,  J. 


a  Cal.  App.  222) 
PEOPLE  T.  BALLARD. 
(Court   of  Appeal,    First   District   California. 
June  27,  1905.) 

1.  Cbiminal  Law— Absent  Witnesses— Evi- 

nENCE      AT      PbELTMINABT      EXAMINATION  —  ' 

Foundation— Discretion-Review. 

Pen.  Code,  i  686;  authorizes  the  proeecn- 
tlon  to  read  the  deposition  of  a  witness  in  evi- 
dence, where  it  is  clearly  shown  that  the  wit- 
ness cannot,  with  due  diligence,  be  found  with- 
in the  state.  Held,  that  the  court's  determina- 
tion of  the  fact  that  the  witness  could  not  be 
80  found  would  not  be  set  aside,  unless  the 
evidence  In  its  support  showed  an  abuse  of  dis- 
cretion. 

2.  Same— EviDENCK. 

A  prosecuting  witness  having  been  dnly 
subptenaed.  a  second  subixcna  issued  for  him 
at  a  time  to  which  the  trial  was  continued  was 
returned  not  found.  No  effort  was  made  to 
find  the  witness  until  the  day  before  the  trial, 
when  a  police  officer  inquired  at  two  places  for 
the  witness,  but,  on  being  informed  that  he 
had  left,  the  officer  made  no  inquiry  as  to  when 
he  left  or  whither  he  had  gone,  though  he  tes- 
tified that  the  witness  was  a  laboring  man, 
working  on  the  railroad  at  another  city  when- 
ever be  could  get  work,  but  no  effort  was  made 
to  find  him  there.  Held,  that  such  facts  were 
insufficient  to  sustain  a  finding  of  diligence  to 
find  the  witness  within  the  state,  sufficient  to 
permit  the  introduction  of  his  testimony  on  a 
preliminary  examination,  as  authorized  by  Pen, 
Code,  f  CSS. 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  Frank  H.  Dunne, 
Judge. 

Frank  Ballard  was  convicted  of  robbery, 
and  be  appeals.    Reversed. 

H.  H.  McCloskey,  for  appellant  TJ.  S. 
Webb,  Atty.  Gen.,  for  the  People. 

HARRISON,  P.  J.  The  appellant  was  con- 
victed in  the  superior  court  for  San  Fran- 
cisco of  the  crime  of  robbery,  and  has  ap- 
pealed from  the  Judgment  thereon,  and  also 
from  an  order  denying  him  a  new  trial. 

The  prosecuting  witness,  Thomas  Ci-onan, 
upon  whom  the  robbery  was  comnlitted,  was 
not  present  at  the  trial,  and  the  district  at- 
torney offered  to  read  In  evidence  the  tran- 
script of  his  testimony  given  before  the  po- 
lice court  at  the  preliminary  examination  of 
the  defendant  and,  for  the  purpose  of  lay- 
ing the  foundation  for  reading  the  same.  In- 
troduced evidence  of  his  absence  from  the 
city  and  of  the  efforts  to  secure  bis  presence 
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at  tbe  trial.  The  defendant  objected  to  tbe 
reading  of  this  teBtimony  upon  the  ground 
that  no  subpoena  had  been  issued  for  his 
appearance  at  the  trial  on  that  day,  and 
that  the  prosecution  had  not  used  due  dili- 
gence to  find  htm.  Tbe  objection  was  over- 
ruled, and  tbe  deposition  was'  read  in  evi- 
dence. To  this  ruling  tbe  defendant  ex- 
cepted, and  relies  upon  the  error  therein  in 
support  of  bis  appeal.  The  facts  upon  which 
tbe  objection  was  made,  as  shown  in  the  bill 
of  exceptions,  are  as  follows,  viz.:  The  trial 
upon  tbe  information  was  originally  set 
down  for  January  11,  1004,  when  It  was  eon- 
tinned  to  January  18tb,  and  on  that  day  was 
again  continued  until  February  1st,  and  by 
further  continuances  on  subsequent  days  to 
March  20th.  On  January  17th  Cronan  was 
duly  subpcenaed  to  be  present  as  a  witness 
on  the  next  day;  and  upon  a  subbpoena  aft- 
erwards Issued  to  the  county  of  Solano  a 
return  was  made  on  January  30th  by  tbe 
sberifT  of  that  county  that  he  had  received 
it  on  January  lOth,  but  had  been  unable  to 
find  the  witness  in  that  county.  The  pros- 
ecution caused  no  other  subpoena  to  be  is- 
sued for  him,  nor  did  It  make  any  further 
eftort  to  secure  his  presence  at  the  trial  un- 
til March  28tb,  tbe  day  prior  to  the  one  on 
which  the  trial  was  had,  nor  was  it  shown 
that  tbe  witness  was  Informed  or  knew  of 
either  of  the  several  continuances.  On 
March  28th  a  police  officer  went  to  two  places 
in  San  Francisco,  at  one  of  which  the  wit- 
ness yras  stopping  at  the  time  of  the  com- 
mission of  the  crime,  December  5,  1003,  and, 
upon  making  inquiry  for  bim  at  those  places, 
was  told  that  he  bad  left  them;  but  it  does 
not  appear  that  any  inquiry  was  made  as  to 
when  he  left,  or  whither  he  had  gone,  nor 
was  It  shown  that  he  bad  been  at  either  of 
those  places  since  tbe  day  of  tbe  crime.  Tbe 
officer  also  testified  that  the  witness  was  a 
laboring  mait;  working  on  the  railroad  at 
Kichmond  whenever  he  could  get  work;  but 
It  does  not  appear  that  any  effort  was  made 
to  find  blm  at  Richmond,  although  the  atten- 
tion of  the  district  attorney  was  called  to  the 
fact  that  he  was  not  in  the  city.  Under  sec- 
^on  686  of  the  Eenal  Code,  the  right  of  the 
prosecution  to  read  the  deposition  of  a  wit- 
ness in  evidence  upon  the  trial  of  a  defend- 
ant In  a  criminal  action  is  an  exception  to 
the  right  therein  given  a  defendant  "to  be 
confronted  with  the  witnesses  against  him"; 
and  before  a  deposition  can  be  so  read  the 
facts  creating  the  exception  must  be  clearly 
shown  to  the  court,  one  of  which  is  that  the 
witness  "cannot  with  due  diligence  be  found 
within  tbe  9tate."  The  existence  of  this  fact 
Is  to  be  determined  by  the  trial  court  from 
the  evidence  thereon  presented  to  it,  and, 
like  its  decision  upon  any  other  question  of 
fact,  will  not  be  set  aside,  unless  there  is 
such  a  want  of  evidence  in  its  support  as  to 
show  that  there  was  an  abuse  of  discretion 
In  making  such  decision.  People  v.  Lewan- 
dowski,  143  Cal.  574,  77  Pac.  467.   If  there  Is 
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no  competent  evidence  In  support  of  its  de- 
cision, it  will  be  disregarded.  People  v.  Ply- 
ler,  126  Cal.  370,  &8  Pac.  004.  In  tbe  cases 
cited  by  the  Attorney  General  In  support  of 
thei  ruling  of  the  superior  court  there  was  an 
abundance  of  evidence  showing  a  serious  ef- 
fort on  the  part  of  tbe  prosecution  to  secure 
the  presence  of  the  absent  witness;  whereas 
in  the  present  case  the  record  shows  such 
efforts  to  have  been  of  a  perfunctory  char- 
acter, although  the  absence  of  the  witness 
was  known  to  the  district  attorney,  and  no 
effort  was  •  made  to  find  him  at  Richmond, 
where  it  was  testified  that  he  had  been  at 
work.  It  must  beit^^ld,  therefore,  that  tbe 
court  erred  In  permitting  the  deposition  to 
be  read  in  evidence,  and  that  for  this  error 
the  Judgment  must  be  reversed. 

The  appellant  has  also  urged  that  the  dep- 
osition was  itself  insufficiently  authenticated, 
and  for  that  reason  Incompetent  as  evidence; 
but,  as  the  groimds  for  this  error  may  be 
obviated  upon  another  trial,  it  Is  unnecessary 
to  pass  upon  its  sufficiency. 

The  Judgment  is  reversed. 

We  concur:    COOPER,  J.;  HALL,  J. 


(1  Cal.  App.  198) 
Ex  parte  FINLBT. 
(Court  of  Appeal,   Third   District,   Callforpia. 
June  20.  1905.) 

1.  Criminal  Law  —  Ceuex  and   Unusual 
Punishment. 

Pen.  Code,  {  246,  providing  that  every  per- 
son under  life  sentence  in  a  state  prison,  who 
with  malice  aforethought  cominits  an  assault 
on  the  person  of  another  with  a  deadly  weapon 
or  instrument,  or  by  means  or  force  likely  to 
produce  great  bodily  injury,  is  punishable  with 
death,  is  not  unconstitutional,  as  inflicting  cruel 
and  unusual  punisliment. 

2.  Same— Equalitt— Classification. 

The  Legislature  being  entitled  to  classify 
crimes  and  penalties  according  to  terms  of  im- 
prisonment. Pen.  Code,  {  246,  providing  a  death 
penalty  in  cases  of  assaults  with  a  deadly 
weapon,  or  likely  to  produce  great  bodily  in- 
jury, by  life  convicts,  was  based  on  a  valid 
classification,  and,  being  equally  applicable  to 
all  persons  within  the  same  class,  was  not  un- 
constitutional, as  denying  equality  to  such  con- 
victs. 

3.  Same— Due  Process'of  Law— Equal  Pbo- 
TECTioN  OF  Laws. 

Such  section  was  not  unconstitutional,  as 
depriviuR  convicts  to  whom  it  applied  of  their 
life  or  liberty  without  due  process  of  law,  or 
of  the  equal  protection  of  the  law. 

Application  by  J.  W.  Flnley  for  a  writ  of 
habeas  corpus.    Writ  denied. 

Samuel  T.  Bush,  for  petitioner.  A.  M. 
Seymour,  Dlst.  Atty.,  for  the  People.  H.  O. 
Ross  and  W.  F.  Renfo,  amicus  curite. 

Mclaughlin,  J.  The  peUaoner,  while 
undergoing  a  life  sentence  in  the  state  prison 
at  Folsom,  was  Indicted  for  the  crime  de- 
fined in  section  246  of  tbe  Penal  Code,  and 
Is  now  confined  in  the  county  Jail  of  Sacra- 
mento county,  awaiting  trial  for  said  crime. 
digitized  by  VJ^^^^vIv. 
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The  section  upon  wtalcb  the  Indictment  is 
based  reads  as  follows:  "Erery  person  nn- 
dergolng  a  life  sentence  in  a  state  prison  of 
this  state,  who,  with  malice  aforethought, 
commits  an  assault  upon  the  person  of  an- 
other with  a  deadly  weapon  or  instrument, 
or  by  any  means  or  force  likely  to  produce 
great  bodily  injury,  Is  punishable  with 
death."  It  Is  contended  that  the  indictment 
Is  void,  and  the  restraint  under  it  Illegal,  for 
the  reason  that  section  246  contravenes  sec- 
tions 6,  11,  and  13  of  article  1,  and  subdi- 
vision 2  of  section  25  of  article  4,  of  the 
Constitution  of  the  state,  and  the  fifth,  eighth 
and  fourteenth  amendoj^nts  to  the  Consti- 
tution of  the  United  States. 

Rules  of  Construction. 

Questions  involving  the  constitutionality  of 
statutes  always  invite  careful  consideration 
of  the  relation  between  the  legislative  and 
Judicial  departments  of  government.  These 
departments  are  co-ordinate,  and,  being  of 
equal  rank,  it  follows  necessarily  that  courts 
should  never  annul  or  impair  an  act  of  the 
Legislature,  unless  it  Is  plainly  and  palpably 
in  conflict  with  that  supreme  law  which  lim- 
its and  controls  the  exercise  of  power  by 
all  branches  of  government.  In  a  sense,  the 
legislative  is  the  highest  department  of  state 
government  The  few  restrictions  fonnd  In 
state  and  federal  Constitutions  embrace  the 
onfy  limitations  in  Its  power,  while  the  pow- 
ers and  duties  of  the  other  departments  are 
limited,  not  only  by  Constitutions,  but  by 
legislative  enactments.  These  reflections  ad- 
monish us  that  while  courts  should  fearless- 
ly and  conscientiously  Interpret  laws,  wheth- 
er found  In  Constitutions  or  statutes,  such 
power  of  construction  should  be  exercised 
with  extreme  caution  when  the  validity  of 
a  statute  is  questioned.  They  also  point 
to  the  reason  for  and  basis  of  rules,  which 
command  that  no  statute  shall  be  declared 
violative  of  constitutional  provisions,  unless 
the  conflict  Is  clear,  substantial,  and  Inca- 
pable of  reconciliation.  In  this  way  atten- 
tion is  directed  to  the  principle  underlying 
the  doctrine  that  every  presumption  and  in- 
tendment aids,  and  that  every  doubt  must 
be  resolved  in  favor -of  the  validity  of  the 
statute  assailed.  Cooley's  Constitutional 
Limitations,  pp.  233,  23.'5,  237,  240,  2.52,  253; 
Endllch  on  interpretation  of  Statutes,  §  178; 
Sutherland  on  Statutory  Construction,  $  82; 
Giliett's  Crimlual  Law,  8  26;  Brown  v.  Walk- 
er, 161  U.  S.  596,  16  Sup.  Ct.  644,  40  L.  Bd. 
819;  Booth  v.  Illinois,  184  U.  S.  431,  22  Sup. 
Ct.  423,  46  L.  Ed.  623;  Bourland  v.  Hll- 
dreth,  26  Cal.  180;  University  v,  Bernard, 
57  Cal.  613;  People  v.  Hayne,  83  Cal.  116, 
117,  23  Pac.  1,  7  L.  R.  A.  348,  17  Am.  St. 
Rep.  211;  Bates  v.  Gregory,  89  Cal.  394,  26 
Pac.  891;  In  re  Madera  Irrigation  Dlst,  02 
Cal.  307,  308,  28  Pac.  272,  675,  14  L.  R.  A. 
755,  27  Am.  St.  Rep.  106.  These  rules  and 
principles  force  the  conclusion  that  this  court 
must  be  entirely  satisfied  and  convinced  that 


the  Legislature  baa  abused  its  great  discre- 
tionary power,  and  overstepped  constitution- 
al limitations,  before  we  can  be  Justified  in 
declaring  section  246  unconstitutional  and 
void.  There  is  no  room  for  conjecture  or  sur- 
mise, sympathy  or  deprecation.  We  are  not 
privileged  to  'discnss  the  wisdom  or  advis- 
ability of  tills  legislation,  nor  to  Indulge  in 
speculation  touching  possible  effects. 

The  question  Is  purely  one  of  law.  Does 
this  enactment  subject  the  petitioner  to 
cruel  or  unusual  punishment?  Is  it  special, 
discriminating,  or  unequal?  Does  it  deny 
to  bim  tbat  eqnal  protection  which  the  law 
acc{»rds  to  all  alike,  be  they  exalted  or  low- 
ly, saints  or  sinners?  Upon  the  answers  to 
these  questions,  the  answer  to  the  main 
question  depends.  These  answers  must  be 
sought  through  the  light  of  legal  principles, 
and  the  investigation  must  be  sh'om  of  every 
vestige  of  prejudice  or  favor.  It  would  be 
profitless  to  indulge  in  a  homily  touching  the 
relations  between  the  national  and  state 
governments,  and  quite  as  useless  to  ser- 
monize on  the  point  tbat  some  provisions  of 
the  higher  Constitution  relied  upon  cannot 
be  invoked  to  nullify,  or  in  any  way  affect, 
the  legislation  of  a  sovereign  state.  The 
rules  of  construction  as  to  both  Constitutions, 
BO  far  as  the  question  before  us  Is  concerned, 
are  Identical.  Every  point  made  by  the  pe- 
titioner is  covered  by  provisions  of  cor  state 
organic  law,  and  hence  the  validity  of  this 
statute  will  be  tested  by  that  standard.  But, 
as  federal  questions  are  undoubtedly  in- 
volved, due  weight  will  be  given  to  deci- 
sions by  the  federal  courts. 

Is  the  Punishment  Cruel  or  Unusual? 
In  considering  this  question  the  warm  im- 
pulses of  the  heart  must  be  stifled;  for  we 
are  to  remember  that  it  is  not  pity  for  the 
culprit,  nor  resentment  for  his  crime,  but 
cold,  dispassionate  rules  of  law.  which  can 
lead  us  to  an  impartial  and  correct  conclu- 
sion. Every  humane  man  feels  a  pitying 
regret  whenevw  the  death  sentence  has  been, 
or  may  be,  pronounced  against  a  fellow  crea- 
ture; but  human  exi>erleuce,  crystallized  into 
law,  teaches  that  very  severe  penalties  are 
unfortunately  necessary  to  deter  men  from 
defying  law  and  daring  tbe  consequences. 
The  function  of  defining  crimes  and  fixing 
punishments  has  always  been  considered  a 
matter  of  legislative  discretion  in  the  very 
broadest  sense.  For  the  Judicial  depart- 
ment to  fix  a  nicely  adjusted  maximum  or 
minimum  scale  for  admeasuring  penalties 
for  crime  would  be  as  much  an  act  of  usur- 
pation as  if  that  department  should  attempt 
to  enumerate  the  acts  which  would  entail 
penal  consequences.  It  is  therefore  for  the 
Legislature  alone  to  define  crimes  and  fix 
the  punishment  which  may  be  Inflicted.  It 
is  only  when  the  punishment  is  out  of  all 
proportion  to  the  offense,  and  is  beyond  ques- 
tion an  extraordinary  penalty  for  a  crime 
of  ordinary  gravltj^g^<:oi^Pyl^^j^^grUl. 
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nary  circumstances,  tbat  courts  may  de- 
nounce it  as  unusual.  And  a  penalty  can 
never  be  declared  cruel,  unless  It  shocks 
the  moral  sense  and  ontrages  those  innate 
principles  of  humanity  whidi  have  been 
broadened  and  expanded  by  civilized  enlight- 
enment. It  could  hardly  be  contended  that  the 
death  i>enalty  is  cruel  per  se,  fOr  the  whole 
current  of  law  for  centuries  Justifies  Its  in- 
fliction. Hence  we  assume  that  the  point 
here  made  is  that  it  is  excessive  in  degree, 
and  therefore  inhibited.  This  and  other  ques- 
tions which  are  to  follow  seem  to  make  this 
a  case  of  first  impression;  for  an  industrious 
search  by  counsel,  supplemented  by  an  ex- 
tensive and  patient  research  by  the  coittt, 
has  failed  to  disclose  a  parallel  case.  It  is 
therefore  of  high  importance  that  each  propo- 
idtion  should  be  fully  and  clearly  stated  and 
decided,  and  this  will,  we  trust,  excuse  any 
seeming  verbosity. 

It  must  be  admitted  that  every  person, 
whether  felon  or  freeman,  should  be  punish- 
ed for  making  a  deadly  assault  on  another. 
This,  then,  suggests  an  inquiry  as  to  the 
punishment  which  could  be  inflicted  on  a 
guilty  life  convict,  if  the  Judgment  of  death 
be  not  permissible.  Through  his  own  mis- 
conduct, such  convict  has  forever  forfeited 
his  liberty,  and  has  suffered  civil  death. 
The  only  remaining  right  or  privilege  he  can 
forfeit  is  his  physical  life.  The  limit  of  or- 
dinary punishment  has  been  reached,  and,  if 
this  only  remaining  penalty  cannot  be  in- 
flicted, then  such  convict  stands  immune 
from  further  human  retribution.  The  neces- 
sity for  such  punishment  cannot  be  question- 
ed. So  sweet  is  liberty  that  men  will  do 
and  dare  anything  to  gain  it;  and  when  a 
man  has  forfeited  that  liberty,  when  the  song 
of  every  bird  and  the  breath  of  every  zephyr 
tells  the  tantalizing  story  of  privileges  for- 
ever lost,  desperation  and  desinir  makes  the 
victim,  especially  if  naturally  depraved,  a 
dangerous  and  daring  man.  Under  such  c\t- 
cumstances  be  will  be  careless  of  other  lives 
and  all  consequences.  It  is,  then,  absolute- 
ly necessary  that  those  who  come  in  contact 
with  him  should  be  carefully  protected 
against  bis  reckless,  and  certainly  against 
bis  malicious  and  deliberate,  acts.  But  it 
was  urged  in  argument  that  such  convicts 
can  be  punished  by  solitary  confinement,  a 
diet  of  bread  and  water,  and  other  penalties 
now  in  use  as  part  of  prison  discipline.  The 
obvious  answer  to  this  is  that  every  convict, 
whatever  his  term,  is  subject  to  such  penal- 
ties for  ordinary  infractions  of  prison  rules. 
This  is  an  Incident  attaching  to  the  Judg- 
ment already  pronounced  against  him.  But 
when  a  life  convict  commits  an  act  amount- 
ing to  far  more  than  a  mere  Infraction  of 
disciplinary  rules,  an  act  denounced  as  a 
grave  and  dangerous  crime  in  every  Criminal 
Code,  for  us  to  declare  that  such  penalties 
are  the  only  ones  that  can  be  decreed  as  pun- 
ishment for  such  act  would  t>e  to  say  with 
deliberate  solemnity  that  the  law  not  only 


tolerates,  but  should  command,  an  Idle  act. 
Such  argument  rebounds  from  reason  back 
upon  itself,  and  proves  tbat  such  penalties, 
in  addition  to  being  ridiculously  inadequate, 
would  be  no  punishment  at  all;  and  if  such 
penalties  had  been  declared  in  section  246, 
and  0{ie  or  all  of  them  had  been  extended 
for  any  definite  term,  or  to  the  limit  of  im- 
prisonment, the  same  question  here  present- 
ed would  still  exist.  In  that  event  counsel 
as  industrious,  astute,  and  ingenious  would 
-contend,  under  the  same  rules  and  authori- 
ties, tbat  such  pimlshment  was  of  greater 
severity  than  could  be  meted  out  to  other  of- 
fenders, and  was  therefore  excessive.  We 
could  then  decide,  only  as  we  do  now,  that 
In  view  of  the  necessity  for  some  adequate 
punisliment,  and  the  extraordinary  circum- 
stances surrounding  the  commission  of  this 
grave  offense,  the  legislative  discretion  has 
not  been  abused,  for  the  reason  that  within 
the  domain  of  logic  and  law  we  can  con- 
ceive of  no  other  adequate  penalty  which 
could  be  inflicted.  We  agree  with  counsel 
that  the  infliction  of  the  death  penalty  in 
such  cases  is  awful,  and  may  add  that  its 
infliction  in  any  case  is  likewise  awful;  but 
sentiment  must  give  way  to  duty.  Crime 
must  be  punished  and  prevented,  and  lives 
must  be  protected;  and,  while  such  argu- 
ments might  properly  be  addressed  to  legis- 
lative discretion,  they  can  have  no  weight 
here.  The  Legislature  may  attach  excep- 
tional penalties  to  crimes  exceptional  in  their 
natiu*e,  or  attended  by  exceptional  circum- 
stances; and  this  is  such  a  Case.  Therefore 
we  can  only  bow  to  the  mandate  of  that 
department,  finding  comfort  in  the  thought 
that  life  convicts,  in  common  with  other 
men,  may  escape  penalties  by  behaving  them- 
selves. 

We  are,  however,  unwilling  to  rest  a  deci- 
sion fraught  with  such  grave  import  to  a 
fellow  creature  upon  our  own  unsupported 
reasoning.  In  Territory  v.  Ketchum,  65  Pac. 
160,  55  L.  R.  A.  90,  the  defendant  had  been 
convicted  and  sentenced  to  death,  under  a 
statute  making  it  a  capital  offense  to  "will- 
fully and  maliciously  make  an  assault  upon 
any  railroad  train,  railroad  cars;  or  railroad 
locomotives,  for  the  purpose,  and  with  the 
intent  to  commit  murder,  robbery  or'  any 
other  felony,  upon  or  against  any  passenger 
on  said  train  or  cars,  or  upon  or  against  any 
express  messenger,  mail  agent,  engineer,  con- 
ductor, fireman,  brakeman  or  other  employ^ 
of  said  trains,"  etc.  The  validity  of  that 
statute  was  assailed  upon  the  very  grounds 
here  urged,  and  the  Supreme  Court  of  New 
Mexico  not  only  held  the  penalty  within 
the  discretion  of  the  Legislature,  but  went 
much  further,  saying:  "The  question  wheth- 
er the  punishment  is  too  severe,  and  dispro- 
portionate to  the  offense,  is  for  the  Legisla- 
ture to  determine.  *  *  *.  Counsel  for  de- 
fendant claims  that  as  properly  understood  It 
means,  when  used  in  this  connection,  punish- 
ment out  of  proportion  ^yij^^Cf^^^j^ 
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by  this  la  meant  tbe  degree  of  punishmeiit, 
we  do  not  tbink  the  contention  correct 
•  •  •  It  was  never  designed  to  abridge  or 
limit  the  selection  by  the  lawmaking  power 
of  such  kind  of  punishment  as  was  deemed 
most  effective  In  tbe  punishment  of  crime." 
We  deem  it  unnecessary  to  express  .either 
concurrence  or  dissent  touching  this  eztr«ne 
view,  but  invite  attention  to  tbe  many  au- 
thorities elted  to  sustain  the  text,  thus 
avoiding  undue  prolixity  here.  A  similar 
statute  has  been  a  law  of  this  state  for  14 
years,  and,  though  two  bitterly  contested 
prosecutions  were  had  under  It,  It  stands  un- 
impaired. If,  as  was  said  In  tbe  earliest  of 
these  cases,  tbe  "necessity  of  the  times"  jus- 
tified such  severe  measures  for  "preventing 
train  wrecking  and  punishing  train  wreck- 
ers," it  is  difficult  to  understand  why  the  ex- 
igencies of  a  peculiar  and  dangerous  situa- 
tion would  not  Justify  equally  severe  meas- 
ures, if  necessary  to  restrain  or  punish  hope- 
abandoned  felons.  Fen.  Code,  |  218;  People 
V.  Thompson,  111  Cal.  245,  43  Pac.  748; 
Same  v.  Worthlngton,  115  Cal.  245,  46  Pac. 
1061;  People  v.  Lovren,  119  CaL  91,  51  Pac. 
638.  In  Williams  v.  State,  30  South.  336,  the 
Supreme  Court  of  Alabama  held  a  statute, 
nearly  like  ours,  constitutional.  Tbe  only 
difference  between  that  statute  and  the  one 
under  consideration  Is  that  the  former  makes 
murder  by  a  convict  punishable  with  death. 
See,  also.  Tledeman  on  Limitations  on  Police 
Power,  f  I  10,  11,  81. 

Classlflcation  as  Denying  Equally. 

The  grandest  principle  of  our  law,  rightly 
termed  the  safeguard  of  our  liberties  and 
institutious,  is  that  firmly  fixed,  but  some- 
times misunderstood,  rule  against  discrim- 
ination between  persons  or  classes  merely 
because  they  are  such.  Misunderstood,  we 
say,  because  it  is  sometimes  difficult  to  un- 
derstand what  constitutes  discrimination  be- 
tween persons  or  classes  of  persons.  The 
reason  (aptly  termed  tbe  "soul"  of  a  law) 
furnishes  an  unerring  guide  to  its  proper  In- 
terpretation. Knowing  that  the  reason  sup- 
porting this  rule  is  the  idea  that  "all  men 
stand  equal  before  the  law,"  we  readily  see 
that  in  a  broad  sense  this  means  equal  rights, 
duties,  privileges,  and  burdens,  uuder  laws 
bearing  equally  upon  all  citizens;  but  when 
we  stop  to  consider  the  rights  of  persons,  in 
view  of  their  relations  to  other  persons  and 
to  organized  society,  and  think  of  the  varied 
conditions  arising  from  vocations  and  cir- 
ctmistances,  creating  variant  necessities,  re- 
sponsibilities, and  duties,  we  can  as  readily 
see  that  this  cannot  mean  that  every  law 
must  at  all  times  apply  to  every  person  la 
the  same  way.  Nothing  could  bring  about 
greater  inequality  or  create  more  onerous 
burdens  than  the  strict  application  of  such  a 
rule  as  this.  It  would  never  do  to  subject 
the  farmer,  upon  whom  all  depend,  to  tbe 
same  restrictions  imposed  upon  callings 
deemed  injui'iuuii,  iustead  of  beneficial,  to 


society;  nor  ta  class  tanneries  and  powder- 
wOTks  with  the  business  of  the  baker  and 
tailor,  which  are  not  offensive  or  dangerous 
to  anyone.  It  would  be  burdensome  in  the 
extreme,  as  well  as  impracticable  and  un- 
necessary, to  compel  tbe  ordinary  laborer  to 
submit  to  regulation  in  the  conduct  of  bis 
calling,  and  to  examination,  in  order  that  be 
might  be  certificated,  a  la  the  teacher,  phy- 
sician, and  lawyer.  All  men  cannot  be  gro- 
cers, druggists,  or  merchants.  All  do  not 
conduct  saloons,  theaters,  slaughter  houses, 
or  hospitals.  Happily  all  men  are  not  law- 
yers, and  unfortunately  all  cannot  hold  pub- 
lic office.  Hence  we  have  an  infinite  variety 
of  laws  based  upon  tbe  necessity  for  regulat- 
ing the  conduct  of  professional  men  and  pub- 
lic servants,  and  placing  restrictions  upon 
business  according  to  its  harmful  or  benefi- 
cial relation  toward  public  health,  safety, 
convenience,  or  happiness,  ad  infinitum. 
Bailroads,  owing  to  sparks  and  speed,  make 
the  danger  of  fire  or  accident  greater  than 
attend  other  methods  of  -Inland  transporta- 
tion; hence  the  necessity  for  special  rales 
as  to  tbe  conduct  of  such  business  and  touch- 
ing damage  for  lack  of  special  precautions 
and  care.  All  men  have  a  right  to  use  pub- 
lic streets  and  roads,  but  all  must  submit  to 
special  rules  regulating  tbe  use  thereof.  All 
have  a  right  to  enter  public  buildings  and 
grounds,  but  attendants  guard  the  entrance 
to  offices  where  busy  men  attend  to  public 
duties,  and  the  stroller  is  frequently  admon- 
ished to  "keep  off  the  grass."  Thus,  in  the 
infinite  variety  of  human  vocations  and  char- 
acter, in  the  vast  compass  of  human  achieve- 
ment and  great,  small,  and  intermediate  hu- 
man activities,  do  we  find  the  secret  of  in- 
equalities, making  necessary  general  laws 
adapted  to  the  duties,  respoosibilities,  and 
necessities  arising  from  conditions  and  cir- 
cumstances, and  hence  applying  only  to  cer- 
tain classes.  And  so  It  is  with  crime.  All 
crimes  are  not  of  the  same  gravity  or  nature, 
and  criminals  vary  in  recklessness,  deprav- 
ity, and  cruelty.  Again,  all  crimes  are  not 
committed  in  the  daytime,  nor  under  the 
same  conditions  and  circumstances.  Of  ne- 
cessity, then,  crimes  and  criminals  have  ever 
been  divided  into  classes,  and  penalties, 
rang:lng  from  a  nominal  fine  to  the  supreme 
expiation  of  a  forfeited  life,  have  been  in- 
flicted. 

From  these  considerations  we  evolve  the 
rule  and  necessity  for  classification,  accord- 
ing to  conditions,  vocations,  circumstances, 
duties,  and  responsibilities,  attending  the  re- 
lations of  Individuals  toward  tbe  public  and 
toward  government  in  any  or  all  of  its 
branches.  Nor  are  we  left  groping  as  to 
restrictions  upon  such  classification.  They 
flow  as  a  logical  sequence  from  the  very  ne- 
cessity which  compels  separation  into  class- 
es. That  necessity  rests  upon  essential  dif- 
ferences in  tbe  relations  of  men  toward  their 
fellows  and  tbe  state,  and  so  do  the  restric- 

tious.    These  restrictions  may  be  briefly  de 
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scilbed  by  saying  tbat  classlflcatioa  must 
not  be  arbitrary,  nor  result  from  mere  ca- 
price or  the  desire  or  ability  to  separate  and 
classify.  It  must  not  be  based  on  mere  phys- 
ical characteristic^  such  as  height,  weight, 
complexion,  or  age,  nor  on  race,  nativity, 
mentality,  or  other  personal  attribute,  which 
pertains  solely  to  the  particular  person,  and 
not  to  any  relation  that  person  may  bear  to 
other  persons  in  the  scope  of  human  conduct 
and  activity.  Nor  may  it  be  predicated  upon 
religious  belief,  for  that  pertains  to  relations 
between  creator  and  creature,  which  con- 
cerns only  the  individual  worshiper;  and  it 
is  not  within  the  range  of  enlightened  law 
to  question  the  propriety  of  such  worship, 
nor  make  equality  depend  upon  the  shrine 
at  which  the  citizen  may  Icneel.  It  must  rest 
upon  some  substantial,  inherent,  intrinsic 
dlfterence  or  distinction  in  the  relation  of  the 
particular  class  toward  the  lives,  safety, 
property,  health,  happiness,  or  convenience 
of  the  public,  when  contrasted  with  the  re- 
lation, duties,  responsibilities,  position,  or 
situation  of  other  persons  or  classes  toward 
the  same  matters  of  public  concern.  Mis- 
Bouri  V.  Mackey,  127  U.  S.  209,  8  Sup.  Ct 
1161,  82  L.  Ed.  107;  Mugler  v.  Kansas,  123 
V.  a.  667,  669,  8  Sup.  Ct.  273,  81  L.  Ed.  205; 
Minneapolis  v.  Beckwith,  129  U.  S.  33,  9  Sup. 
Ct.  207,  32  L.  Ed.  585;  Holden  v.  Hardy,  169 
U.  S.  366,  18  Supi  Ct.  383,  42  L.  Ed.  780;  A. 
T.,  etc.,  R.  R.  v.  Matthews,  174  U.  S.  96,  19 
Sup.  Ct  609.  43  L.  Ed.  909;  St.  P.  R.  R.  v. 
Matthews,  165  U.  S.  25, 17  Sup.  Ct.  243,  41  L. 
Ed.  611;  L'Hote,  etc.,  v.  New  Orleans,  177 
V.  S.  597,  20  Sup.  Ct  788,  44  L.  Ed.  899; 
Oulf  R.  R.  V.  Ellis,  165  U.  S.  155,  17  Sup.  Ct 
255,  41  L.  Ed.  666;  Estate  of  Campbell,  143 
Cal.  623,  77  Pac.  674;  Ex  parte  Jentzsch,  112 
Cal.  474,  44  Pac.  803,  32  L.  R.  A.  664;  Pasa- 
dena y.  Stimson,  91  CaL  238,  27  Pac.  604; 
State  V.  Fraternal  Order  (Wash.)  77  Pac. 
502;  Ex  parte  Northrup  (Or.)  68  Pac.  445; 
Atkinson  v.  Woodmansee  (Kan.)  74  Pac.  641, 
61  L.  R.  A.  325;  Sutherland's  Notes  on  Con- 
stitution, p.  728  et  seq.;  Story  on  Constitu- 
tion, §  1961;  Cooley  on  Constitutional  Limi- 
tations, p.  562  et  seq.;  Bramon  on  the  Four- 
teenth Amendment,  p.  323  et  seq.  These 
authorities  not  only  sustain  the  proposition 
to  which  they  are  cited,  but  throw  much 
light  on  questions  to  be  hereafter  determin- 
ed. 

But  it  is  claimed  tbat  in  the  case  at  bar 
there  is  no  such  difCerence  or  distinction  as 
would  Justify  discrimination  between  life 
convicts  and  other  felons  who  make  deadly 
assaults.  We  have  already  noticed  one  very 
important  difference,  based  on  the  hopeless 
and  desperate  situation  in  which  such  con- 
victs are  placed,  and  the  utter  inability  to 
inflict  other  adequate  punishment  upon  them. 
But  there  is  another  important  difference. 
In  every  state  of  this  Union  and  elsewhere, 
penalties  have  always  been  graded  and  class- 
ified according  to  the  gravity  of  the  crime, 
and  situation  or  character  of  the  criminal. 


Our  own  Penal  Code  abounds  with  Illustra- 
tions proving  this  assertion.  Burglary  is 
punished  according  to  the  time  the  offense  in 
committed;  arson,  according  to  the  babltan- 
cy  of  the  premises  set  on  fire;  assaults,  ac- 
cording to  the  use  of  corrosive  or  caustic  sub- 
stances; bribery,  according  to  the  position 
of  the  official  or  person  bribed;  embezzle- 
ment, according  to  official  capacity  and  the 
character  of  property  stolen.  See  appropriate 
sections  of  the  Penal  Code.  But  the  strong- 
est analogy  exists  between  the  section  here 
assailed  and  chapters  2  and  3  of  the  Penal 
Code,  relating  to  rescues  and  escapes.  There, 
as  here,  the  punishment  is  classified  accord- 
ing to  the  term  for  which  the  prisoner  was 
Incarcerated.  These  sections  are  based  on  a 
very  ancient  statute,  and  the  principle  Is  en- 
titled to  veneration  for  its  age,  and  respect 
for  the  soundness  long-continued  sanction 
evidences.  Bishop  on  Criminal  Law,  vol.  2, 
§g  1070-1090.  But  even  stronger  is  the  an- 
alogy between  section  246  and  section  666. 
The  latter  section  makes  the  penalty  depend 
upon  prior  conviction,  and  upon  the  term  for 
which  the  offender  might  have  been  senten- 
ced on  his  original  conviction,  and  the  grav- 
ity of  the  original  offense.  This  section  has 
been  assailed  on  constitutional  grounds,  and 
the  decision  sustaining  its  validity  has  been 
cited  with  approval  by  courts  of  last  resort 
in  Massachusetts,  Wisconsin,  Missouri,  and 
Kentucky,  where  similar  statutes  were  ques- 
tioned, as  well  as,  by  the  Supreme  Court  of 
the  United  States.  People  v.  Stanley,  47  Cal. 
113,  17  Am.  Rep.  401;  McDonald  v.  Com., 
173  Mass.  322,  53  N.  B.  874,  73  Am.  St  Rep. 
293;  Id.,  180  U.  S.  311,  21  Sup.  Ct.  389,  45  L. 
Ed.  542;  Moore  v.  Missouri,  159  U.  S.  67.5, 
16  Sup.  Ct  179,  40  L.  Ed.  301;  In  re  Boggs 
(C.  C.)  45  Fed.  475;  IngaUs  v.  State,  48  Wis. 
647,  4  N.  W.  785;  Bishop,  Criminal  Law,  vol. 
2,  i  059.  Such  decision  has  also  been  ap- 
proved-by  our  own  Supreme  Court  in  lan- 
guage too  plain  to  be  misunderstood.  Peo- 
ple V.  Coleman,  145  Cal.  612,  613.  79  Pac.  283. 
If  classification  of  crimes  and  penalties  may 
properly  be  baaed  on  terms  of  three,  five,  ten, 
or  any  definite  number  of  yeacs,  there  can 
be  no  logical  reason  why  it  may  not  be  based 
on  a  life  term,  nor  why  life,  as  well  as  liber- 
ty, may  not  be  the  forfeit. 

We  have  preferred  to  place  our  decision 
on  this  point  on  broad  grounds.  It  may, 
however,  be  remarked,  before  passing  to  oth- 
er ques'  ions,  that  sections  245  and  246  of  the 
Penal  Code  define  and  punish  very  different 
offenses.  It  is  manifest  that  convicts  al- 
ready imprisoned  for  life  cannot  be  furtlier 
punished  under  section  245.  It  is  plainly  ap- 
parent from  section  246  that  it  was  designed 
to  provide  suitable  punishment  for  such  of- 
fenders, when  there  was  added  to  the  deadly 
assault  the  elements  of  deliberation  and  mal- 
ice. This  in  Itself  justifies  the  classification; 
but,  waiving  this,  the  classification  is  in  no 
sense  arbitrary  or  capricious.  It  is  based  on 
natural,  palpable,  substantial,  and  inherentr 
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distinctions  too  plainly  marlced  to  be  ignor- 
ed. As  was  said  in  argument,  it  may  be  that 
men,  good,  but  unfortunate,  may  sometimes 
be  imprisoned  for  life.  Waiving  the  rarity 
and  improbability  of  this,  and  also  waiving 
the  fact  that,  if  it  be  true,  the  ^rrow  and 
humiliation  of  such  men  will  furnish  ample 
security  against  further  misconduct  on  their 
part,  we  are  again  constrained,  to  say  that 
such  considerations  are  for  other  depart- 
ments, and  therefore  they  cannot  have  force 
here.  This  argument,  however,  was  directed 
to  the  point  that  the  statdte  is  invalid,  be- 
cause it  subjects  the  convict  to  double  pun- 
ishment, and  gives  the  court  power,  on  first 
conviction,  to  declare  the  penalty  which  must 
attach  to  subsequent  transgression.  But  the 
same  results  would  obtain  in  all  cases  where 
an  increased  punishment  may  be  imposed 
upon  offenders  twice  or  thrice  convicted,  and 
both  propositions  were  considered  and  set- 
tled in  the  last  line  of  authorities  cited. 

Due  Process  of  Law — Uniformity  of  Opera- 
tion— Equal  Protection  of  the  Law — Gen- 
eral and  Special  I^aws. 

The  reasoning  indulged  in  and  the  au- 
thorities cited  touching  classification  apply 
with  equal  force  to  all  questions  above  enu- 
merated. After  all,  the  one  broad  princi- 
ple of  "equality  before  the  law"  is  the  test 
which  must  be  applied  to  each.  Therefore, 
if  we  have  reached  a  comprehension  of  the 
necessity  for  classification,  and  of  the  rea- 
sons requiring  separation  into  classes,  we 
can  have  little  difficulty  in  understanding 
the  meaning  of  phrases  used  in  the  above 
subhead.  If  the  multifarious  concerns  of 
life  result  in  inequalities  affecting  man's  re- 
lation to  the  purpose  of  government,  and  con- 
sequent necessity  compels  classification,  in 
order  to  prevent  resulting  and  concurrent  in- 
equalities in  the  operation  and  effect  of  laws, 
it  follows  by  the  unerring  force  of  'reason 
and  logic  that  if  every  person,  standing  in 
the  same  situation  and  relation,  under  the 
same  conditions,  would  be  punished  in  the 
same  way  under  the  same  law,  there  is  no 
inequality. 

This  Is  established  by  an  infinite  number 
of  authorities,  from  a  few  of  which  we  will 
borrow  apt  quotations:  "The  right  to  the 
equal  protection  of  the  laws  is  not  denied, 
when  it  is  apparent  that  the  same  law  or 
course  of  proceedings  would  be  applied  to 
any  other  person  in  the  state  under  similar 
circumstances  and  conditions."  Tlnsley  t. 
Anderson,  171  U.  S.  101,  18  Sup.  Ct  805,  43 
L.  Ed.  91;  Brannen  on  Fourteenth  Amend- 
ment, pp.  322,  323.  "Class  legislation,  dis- 
criminating against  some  and  favoring  oth- 
ers, is  prohibited;  but  legislation  which,  in 
carrying  out  a  public  purpose,  is  limited  in 
its  application,  if  within  the  sphere  of  its  op- 
eration it  affects  all  persons  similarly  situ- 
ated, is  not  within  the  [fourteenth]  amend- 
ment." Barbier  v.  Connolly,  113  U.  S.  27,  6 
Sup.  Ct.  357.  28  L.  Ed.  923;  French  t.  David- 


son, 143  Cal.  662,  77  Pac.  663.     "The  four- 
teenth amendment  to  the  Constitution  of  the 
United  States  does  not  protiibit  legislation 
which  is   limited  either  in  the  objects  to 
which  it  is  directed  or  by  the  territory  witliin 
which  it  is  to  operate.    It  merely  requires 
that  all  persons  subjected  to  such  legislation 
shall  be  treated  alike,   under  like  circum- 
stances and  conditions,  both  in  the  privileges 
conferred    and   in   the   liabilities  imposed." 
Hayps  v.  Missouri,  120  U.  S.  71,  7  Sup.  Ct 
350,  30  L.  Ed.  578;    Brown  v.  New  Jersey, 
175  U.  S.  177,  20  Sup.  Ct  77,  44  L.  Ed.  119; 
Marchant  t.  Pennsylvania,  153  U.  S.  389.  14 
Sup.  Ct  894,  38  L.  Ed..  751;   Giozza  v.  Tier- 
nan,   148   U.  S.  662,  13  Sup.  Ct.  721.  37  L. 
Ed.  599;    Cody  v.  Murphey,  89  Cal.  524,  26 
Pac.  1081;   Smith  v.  McDermott,  93  CaL  425. 
29  Pac.  34;    In  re  Converse,  137  U.  S.  631, 
11  Sup.  Ct  191,  34  L.  Ed.  796;   Missouri  v. 
Lewis,  101  U.  S.  22,  25  L.  Ed.  988.    In  Leep- 
er  V.  Texas.  139  U.  8.  467,  11  Sup.  Ct.  677, 
35  L.  Ed.  225,  it  is  said  that  "by  the  four- 
teenth amendment  the  powiers  of  states  in 
dealing  with  crime  within  their  liorders  are 
not  limited,   except  that  no  state   can  de- 
prive particular  persons  or  classes  of  per- 
sons of  equal  and  impartial  Justice  under  the 
law;    that  law  In  its  regular  course  of  ad- 
ministration through  courts  of  Justice  is  due 
process,   and   when   secured  by  the  law  of 
the  state  the  constitutional  requirement  is 
satisfied."    People  v.  Coleman,  145  Cal.  615. 
79  Pac.  283.    "An  act,  to  be  general  in  its 
scope,  need  not  include  all  classes  of  indi- 
viduals in  the  state.    It  answers  constitu- 
tional requirements  if  it  relates  to  and  op- 
erates upon  the  whole  of  any  single  class." 
Abeel  v.  Clark,  84  Cal.  230,  24  Pac.  383.    We 
might  multiply  quotations,  but  the  few  we 
have  emlwdied  will  answer  every  purpose; 
but  profit  could  be  .derived  from  consulting 
Pace  v.  Alabama,  106  U.  S.  583,  27  L.  Ed. 
207;    Jones  v.  Brim,  163  U.  S.  183,  184,  17 
Snp.  Ct  282,  41  L.  Ed.  677;   L'Hote,  etc.,  v. 
New  Orleans.  177  U.  S.  597.  20  Sup.  Ct  788, 
44  L.  Ed.  899;  Minder  v.  Georgia,  183  U.  S. 
662,  22  Sup.  Ot.  224,  46  L.  Ed.  328;   McDon- 
ald V.  Conniff,'99  Cal.  386,  34  Pac.  71;  Aikins 
V.  Wisconsin,  195  U.  S.  206,  25  Sup.  Ct  8, 
49  L.  Ed.  154:  West  v.  Louisiana,  194  U.  S. 
263.  24  Sup.  Ct  650,  48  L.  Ed.  965;  Turner 
T.  Williams.  194  U.  S.  298,  24  Sup.  Ct  719, 
48  li.  Ed.  979;   M.  K.  T.  Ry.  v.  May.  194  V. 
S.  269,  24  Sup.  Ct  638,  48  L.  Ed.  971;   Cin- 
cinnati St  Ry.  v.  Snell,  193  U.  S.  37,  24  Sup. 
Ct  319.  48  L.  Ed.  604;    Detroit  Ry.  t.  Os- 
born,  189  U.  S.  389,  23  Sup.  Ct  540,  47  L. 
Ed.  860;    Hager  v.  Reclamation   Dist,  111 
U.  S.  708,  4  Sup.  Ct  663.  28  L.  Ed.  569;  Otis 
v.  Parker.  187  U.  S.  609,  23  Snp.  Ct  168,  47 
L.  Ed.  .323. 

In  State  v.  Lewin  (Kan.)  37  Pac.  169,  we 
find  nothing  which,  well  considered,  runs 
counter  to  the  general  current  of  authority. 
There  a  summary  trial  without  a  Jury  was 
provided  for,  and  the  punishment  was- made 
the  same  as  the  (^rl|inal  ^^sente^^^^er 
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long  or  short,  and  was  not,  therefore,  the 
same  as  to  all  like  offenders.  The  law  ap- 
plied to  all  convicts.  Yet  the  prisoner  sen- 
tenced tor  one  year  would  go  back  for  one 
year,  and  the  prisoner  sentenced  for  ten 
years  would  go  back  for  ten.  This  made  the 
punishment  grossly  unequal.  In  the  case  at 
bar  all  convicts  Imprisoned  for  life  are  treat- 
ed alike,  under  a  statute  applying  to  them 
only.  Herein  lies  the  difference  between  the 
law  there  held  invalid  and  the  statute  here 
under  consideration.  But,  if  that  case  did 
sustain  petitioner's  contention,  it  must  fall 
before  the  rules  of  logic  and  reason  pointing 
the  correctness  of  the  array  of  authorities 
sustaining  the  conclusion  we  have  reached. 
Section  246  applies  to  every  person  in  this 
state.  All  may  avoid  the  class,  but  none 
within  the  class  are  discriminated  against 
There  is  no  distinction  based  on  race,  creed, 
age,  sex,  or  personal  characteristics.  Those 
who  by  lawless  acts  bring  themselves  within 
its  scope  must  heed  the  warning  it  contains. 
If  they  fail  to  do  so,  they,  and  not  the  law, 
must  be  held  responsible  for  the  terrible  con- 
sequences entailed  by  their  deliberate  acts. 
The  writ  is  denied,  and  the  prisoner  re- 
manded to  the  custody  of  the  sheriff  of  Sac- 
ramento county. 

We   concur:    CHIPMAN,  P.  J.;    BUCK- 
LES, J. 


(39  Wash.  615) 

ELWELL  et  al.  v.  TURNEX. 

(Supreme  Court  of  Washington.     Aug.  18, 

1905.) 

Notes  —  Conditiomai.  Deuvebt  —  Evidence 
OF  Proof. 

While  the  maker  of  a  note  may  show  by 
parol  that  It  was  to  become  a  binding  agree- 
ment only  on  the  happening  of  a  certain  con- 
tingency, and  that  such  contingency  has  not 
happened,  his  proofs  must  be  reasonably  certain 
to  that  end. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; Victor  Martin,  Judge. 

Action  by  O.  Y.  Elwell  and  another  against 
J.  P.  Tumey.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Reversed. 

H.  A.  P.  Myers,  for  appellants. 

PULLBRTON,  J.  The  appellants  were  the 
owners  of  certain  mining  property,  and  sold 
the  same  to  the  respondent,  taking  In  pay- 
ment thereof  $250  in  cash  and  two  prom- 
issory notes;  one  a  secured  note  for  $500,  and 
the  other  an  open  note  for  $250.  The  last- 
named  note  was  not  paid,  and  this  action 
was  brought  to  recover  thereon.  To  the  com- 
plaint, which  was  in  the  usual  form,  the  re- 
spondent answered,  admitting  the  execution 
and  delivery  of  the  note  and  the  allegation 
that  it  had  not  been  paid,  but  averred  that 
it  was  "expressly  understood  and  agreed  by 
and  between  the  parties  that  the  note  afore- 
said should  not  become  a  note  collectible 
against  said  defendant,  or  hare  any  value  at 


all,"  until  the  mining  property  became  a 
shipper  of  ore,  and  that  such  property  had 
not  as  yet  become  sttch  a  shipper.  The  af- 
firmative matter  In  the  answer  was  put  in 
issue  by  a  reply.  The  case  was  first  tried  in 
1899,  before  a  Jury,  which  returned  a  ver- 
dict for  the  plaintiffs,  the  appellants  In  this 
action.  This  verdict  was  set  aside  by  the 
court,  and  a  new  trial  granted.  A  second 
trial  was  had  in.  1901,  before  a  jury,  result- 
ing in  like  verdict,  which  was  also  set  aside 
by  the  court.  On  December  12,  1903,  it  was 
tried  by  the  court  without  a  Jury,  and  re- 
sulted In  findings  and  a  Judgment  In  favor 
of  the  respondent  The  case  is  in  this  court 
for  trial  de  novo  on  appeal  from  the  last- 
mentioned  Judgment. 

We  tblnk  the  Judgment  of  the  trial  court 
is  wrong.  The  burden  was  upon  the  respond- 
ent to  establish  the  fact  that  the  note  was 
delivered  on  the  condition  set  out  in  his  an- 
swer by  a  clear  preponderance  of  the  evi- 
dence, and,  'as  we  view  the  record,  he  has 
signally  failed  so  to  do.  He  testified  that 
such  was  the  condition  on  which  the  note 
was  delivered,  but  this  is  denied  by  both  of 
the  respondents.  Furthermore,  the  circum- 
stances surrounding  the  transaction  support 
the  appellants,  rather  than  the  respondent. 
It  was  necessary  to  ^ave  certain  writings  to 
complete  the  transfer,  and  the  parties  went 
before  a  nota:^  to  have  the  papers  prepared 
and  executed;  and  that  officer  testifies  that 
nothing  was  said  in  bis  presence  concerning 
a  conditional  delivery  of  the  last-mentioned 
note.  While  it  Is  competent  for  a  maker  of 
a  note  to  show  by  parol  that  the  note  was  to 
become  a  binding  agreement  only  on  the 
happening  of  a  certain  contingency,  and  that 
the  contingency  has  not  happened,  yet  his 
proofs  must  be  reasonably  certain  to  that 
end.  In  the  case  before  us  there  was  not 
even  a  preponderance  of  the  evidence  In  re- 
spondent's favor  to  the  effect  that  there  was 
a  conditional  delivery  of  the  note  sued  upon. 

The  Judgment  Is  reversed,  and  the  case 
remanded,  with  instructions  to  enter  a  Judg- 
ment in  favor  of  the  appellants  for  the 
amount  of  the  note  set  out  in  the  complaint 

ROOT,  CROW,  and  RUDKIN,  JJ.,  concur. 


at  Waab.  008) 
PITCHER  V.  LONE  PINB-SDRPRISB 

CONSOL.  MIN.  CO.  et  al. 

(Supreme  Court  of  Washington.     Aug.  18, 

1905.) 

1.  COBPOBATIONS  —  ULTBA     ViBES  —  SaLE     OF 

Pbopebtt. 

It  is  not  ultra  vires  for  a  corporation  to 
sell  mines  which  are  practically  all  of  its  prop- 
erty, its  articles  of  incorporation  declaring  the 
purpose  of  its  formation  to  be  to  work,  operate, 
buy,  sell,  and  deal  in  mines. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  §  1774.] 

2.  Same— Intebest  of  Tbustebs  —  Ratifica- 
tion  BY  STOCKUOt-pEBS. 

A  sale  by  a  corporation,  indebted  to  cer- 
tain of  its  trustees,  and  Jjifp^^  nonassessable 
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stock,  of  Its  property  to  another  corporation 
orKBiiized  for  the  purpoHe,  having  assessable 
Block,  the  purchaser  to  pay  the  debts  of  the 
seller,  and  the  stock  of  the  old  company  to  be 
exchanged  pro  rata  for  the  stock  of  the  new 
company,  not  being  ultra  vires  or  fraudulent, 
and  heine  ratified  by  a  majority  of  the  stock- 
holders, is  binding,  though  the  creditor  trustees 
of  the  old  company  were  also  trustees  of  the 
new  company. 

3.  Same— Setting  Abide  Sale. 

One  who,  after  ratification  by  the  stock- 
holders of  a  sale  by  the  trustees  of  a  corpora- 
tion of  its  property,  buys  stock  not  voted  at  the 
stockholders'  meeting,  cannot  ordinarily  main- 
tain an  action  to  set  aside  the  sale. 

4.  Same— De  Minimis. 

An  action  by  one  with  only  $25  worth  of 
stock  in  a  corporation  to  enjoin  action  of  those 
owning  practically  all  the  stock,  worth  thou- 
sands of  dollars,  can  be  maintained  only  on  a 
very  satisfactory  showing. 

Appeal  from  Superior  Conrt,  Spokane 
County;   Henry  L.  Kennan,  Judge. 

Action  by  F.  B.  Pitcher  against  the  Lone 
Plne-Surprise  Consolidated  Mlnl/ig  Company 
and  others.  Action  dismissed,  and  plaintiff 
appeals.    Affirmed. 

W.  T.  StoU,  C.  S.  Voorhees,  Beese  H.  Voor- 
hees,  and  B.  B.  Adams,  for  appellant.  Post, 
Avery  &  HIggius  and  W.  J.  C.  Wakefield,  for 
respondents. 

ROOT,  J.  The  Ix)i»e  Plne-Surprlse  Con- 
solidated Mining  Comi)any  (which  we  shall 
refer  to  hereinafter  as  the  "Lone  Pine  Com- 
pany") owed  $25,000  to  a  certain  bank.  The 
latter  declining  to  further  carry  said  Indebt- 
edness, an  arrangement  was  made  by  which 
three  of  the  trustees  and  stockholders  advan- 
ced $22,,'00,  and  a  mortgage  was  made  by  tbe 
company  on  their  mining  claims  to  a  third 
party  to  protect  said  trustees.  Work  was 
done,  additional  obligations  Incurred  and 
partly  paid,  until  on  October  3,  1003,  the  In- 
debtedness amounted  to  $28,070.  At  this 
time  the  trustees  made  arrangements  with 
the  Pearl  Consolidated  Mining  Company  by 
whlcii  the  Lone  Pine  Company  should  sell 
and  transfer  to  the  Pearl  Company  tbree  of 
Its  mining  claims,  and  the  latter  9ompany 
should  pay  off  all  the  former's  Indebtedness. 
In  was  further  provided  that  each  stockhold- 
er in  tlie  I>one  Pine  Company  should  receive 
In  the  Pearl  Comiwny  the  same  number  of 
shares  he  had  owned  in  the  Lone  Pine  Com- 
pany. The  Lone  Pine  Company  was  capi- 
talized at  3,500,000  shares,  but  only  3,126,000 
had  been  Issued.  The  Pearl  Company  had  a 
capitalization  of  3,]20,0(J0  shares.  The  stock 
of  the  Lone  Pine  Company  was  nonassessa- 
ble. That  of  the  Pearl  ComiMiny  was  as- 
sessable to  the  extent  of  Ave  cents  per  share. 
The  plan  was  to  use  one-half  of  this  assess- 
ment to  Ikiuidate  the  Indebtedness,  and  to 
employ  the  balance  i  developing  and  work- 
ing the  mining  claims.  The  trustees  In  tbe 
Lone  Pine  Company  were  BIbbins,  Long, 
Schmitt,  Bobbins,  Creasor,  Ryan,  and  Jeld- 
ness.  Those  In  the  PenrI  Company  were  BIb- 
bins, Ix)ng,  Ryan,  Schmitt,  and  Bobbins.  It 
will  be  thus  seen  that  all  of  the  trustees  in 


the  latter  were  like  officers  In  the  former 
company.  The  mortgage  aforesaid  was  giv- 
en for  the  benefit  of  Robblns,  Long,  and  Ry- 
an, whose  names  appear  in  each  of  tbe  fore- 
going lists.  At  the  meeting  of  the  Lone  Pine 
Company  trustees,  where  tbe  resolution  to 
make  the  sale  was  passed,  there  were  pres- 
ent only  five  of  the  seven  trustees;  two  of 
these  being  Bobbins  and  Long.  Tbe  action 
of  the  board  of  trustees  was  submitted  to  the 
annual  meeting  of  the  stockholders  held 
some  time  afterwards.  At  this  meeting 
2,328,536  shares  were  represented.  Upon  a 
resolution  to  approve  the  action  of  the  l>oard 
of  trustees  in  making  tbe  sale  and  arrange- 
ment hereinbefore  set  forth  all  of  this  stock 
was  voted  in  the  affirmative,  except  11,000 
shares,  owned  by  one  person.  Subsequently 
the  holders  of  2,916,350  out  of  3,126.000 
shares  of  the  Lone  Pine  Company  exchanged 
the  same  for  stock  in  the  Pearl  Company 
pursuant  to  the  arrangement  mentioned. 
Some  months  •after  this  appellant  purchased 
2,000  shares  of  the  Iione  Pine  stock,  not  rep- 
resented at  the  said  stockholders'  meeting, 
and  a  few  days  thereafter  commenced  this 
action.  It  does  not  appear  that  appellant 
paid  more  than  $25  for  said  stock.  He  bad 
not  been  a  stockholder  l)efore  this  time.  Pri- 
or to  the  commencement  of  this  action  there 
had  been  collected  by  the  Pearl  Company  up- 
on tbe  stock  assessments  something  over 
$20,000,  to  be  applied,  under  the  terms  of  the 
arrangement,  one  half  to  the  payment  of 
debts,  the  other  half  to  tbe  development 
of  the  mining  properties.  This  action  is 
brought  to  have  said  sale  set  aside,  to  compel 
the  Pearl  Company  to  account  for  minerals 
extracted,  to  have  title  quieted  in  Lone  Pine 
Company,  and  for  other  equitable  relief. 
From  an  order.  Judgment,  and  decree  dis- 
missing the  action,  ai^eal  is  taken  to  this 
court. 

It  is  urged  by  appellant  that  the  action  of 
tbe  Lone  Pine  Company  by  which  the  three 
mining  claims  were  transferred  to  the  new 
company  was  absolutely  void.  This  is  claim- 
ed upon  the  ground  that  It  thereby  stripped 
itself  of  practically  all  its  property  by  a 
transaction  in  which  three  of  its  trustees 
were  the  principal  beneficiaries;  that  the 
deal  was  made  by  said  trustees  with  them- 
selves, and  that  it  would  tie  against  public 
policy  to  uphold  It.  It  is  not  claimed  that  the 
indebtedness  was  improperly  incurred,  or  in 
any  way  Illegal  or  unjust;  but  it  is  urged 
that  the  pressure  brought  to  bear  by  the 
ti-ustees  holding  tbe  mortgage  occasioned  the 
sale  and  arrangement  made.  Tbe  trial  court 
found  that  the  selling  price  was  adequate, 
and  that  the  entire  transaction  was  bad  In 
good  faith.  Appellant  contends  that  the  ade- 
quacy of  the  consideration  and  the  bona  fides 
of  the  trustees  "can  hare  nothing  to  do  with 
the  question;  that  there  was  no  authority  In- 
law for  the  transaction,  in  view  of  the  dual 
capacity  occupied  by  the  three  trustees  who 
were  beneflclaries  of  the  said  mortgage.    We 
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cannot  agree  wltb  tills  contention.  It  is  true 
that  where  trustees,  as  such,  enter  Into  a 
contract  beneficial  especially  to  themselves 
as  individuals,  and  the  matter  is  made  the 
subject  of  Judicial  inquiry,  such  proceeding 
will  be  closely  scrutinized  by  the  courts. 
The  utmost  good  faith  must  be  enjoined  up- 
on those  who,  as  trustees,  represent  the  in- 
terests of  others.  One  in  such  a  position  of 
trust  and  responsibility  may  not  make  the 
rights  of  those  he  thus  represents  subservi- 
ent to  his  own  personal  interests.  He  cannot 
be  permitted  to  consummate  a  transaction 
detrimental  to  his  company  In  order  to  profit 
thereby  himself.  But  the  mere  fact  that  he 
would  be  personally  a  beneficiary  does  not 
estop  him,  as  a  trustee,  or  the  board  of  trus- 
tees of  which  he  is  a  member,  from  doing 
such  acts  as  the  welfare  of  the  corporation 
may  require,  and  as  good,  honest  business 
Judgment  would  dictate. 

The  selling  of  these  mines  was  not  an  act 
ultra  vires.  The  articles  of  incorporation,  | 
among  other  things,  recite,  "The  purpose  i 
for  which  this  corporation  is  formed  are  to 
worlt,  opierate,  buy,  sell,  lease,  locate,  ac- 
quire, procure,  bold  and  deal  in  mines,"  etc. 
The  trustees,  therefore,  had  the  power  to 
sell  these  mines.  If  their  conduct  was  taint- 
ed with  fraud,  actual  or  implied,  the  sale 
could  be  set  aside  upon  such  a  showing  by 
a  party  properly  interested.  It  is  urged 
by  respondents  that  appellant  has  no  stand- 
ing that  permits  him  to  question  the  sale  of 
this  property.  He  was  not  a  stockholder  at 
the  time  of  the  transactions  complained  of. 
He  bought  the  stock  he  now  has  for  the  evi- 
dent purpose  of  bringing  this  action.  Care 
was  exercised  by  him  to  acquire  stock  that 
was  not  voted  at  the  stockholders'  meeting 
where  the  action  of  the  trustees  in  malcing 
the  sale  was  7atifled.  He  appears  to  have 
invested  but  a  very  few  dollars.  Some  courts 
bare  held  that  an  action  of  this  character 
cannot  be  maintained  where  the  complain- 
ant was  not  a  stockholder  at  the  time  of 
the  transactions  complained  of.  As  a  rule, 
we  think  this  correct,  although  there  are 
doubtless  some  exceptions.  We  do  not  think 
anything  is  shown  in  this  record  bringing 
the'case  within  any  exception.  When  a  man 
deliberately  "buys  a  lawsuit,"  he  is  evi- 
dently intending,  or  looking  for,  trouble; 
and  the  burden  is  on  him  to  show  that  his 
conduct  is  justifiable.  "He  who  comes  Into 
equity  must  do  so  with  clean  hands."  An- 
other maxim  which  suggests  Itself  here  is, 
"The  law  does  not  concern  itself  with  tri- 
fles." When  a  man  with  only  $25  worth  of 
stock  in  a  given  corporation  commences  a 
proceeding  to  enjoin  the  action  of  those 
owning  over  93  per  cent  of  the  entire  stock, 
worth  many  thousands  of  dollars,  it  should 
be  countenanced  only  upon  a  very  satisfac- 
tory showing.  Such  does  not  appear  in  this 
record.  The  Lone  Pine  Company  was  deep- 
ly In  debt.  It  could  not  pay  Its  debts  ex- 
cept by  disposing  of  these  mines;  at  least 


no  other  method  is  suggested.  To  protect 
the  stockholders,  three  of  the  trustees  put 
their  shoulders  .under  the  burden  and  bore  it 
for  some  time.  Common  honesty  required 
that  the  corporation  should  see  that  these 
men  were  paid.  An  arrangement  was  made 
by  which  the  burden'  of  making  this  pay- 
ment should  be  distributed  pro  rata  upon 
those  for  whose  benefit  the  obligation  had 
been  incurred.  This  was  by  selling  the  prop- 
erty to  a  newly  organized  company  having 
assessable  stock  which  was  to  be  exchanged 
pro  rata  for  the  Lone  Pine  stock.  We  can 
see  nothing  imfair,  Illegal,  or  inequitable  in 
this  method.  It  bears  the  impress  of  good, 
business  sense,  impartiality,  and  fair  deal- 
ing. Tliat  it  was  so  considered  by  the  stock- 
holders is  evidenced  by  the  fact  that  over 
03  per  cent  of  the  stock  was  exchanged  ac- 
cording to  the  plan  adopted.  No  other  or 
better  plan  appears  even  to  have  been  sug- 
gested by  appellant  or  his  predecessors  in 
interest,  or  by  any  one  else.  One  who  buys 
stock  in  a  corporation  does  so  with  the 
knowledge  that  its  atfairs  must  be  domi- 
nated by  a  majority  of  the  stockholders. 
The  action  of  a  majority  of  the  board  of 
trustees,  acting  legally,  must  be  deemed  to 
t>e  the  action  of  the  entire  board.  And  an 
assumed  action  of  the  board,  whether  legal 
or  not,  becomes  binding  upon  the  stockhold- 
ers when  they  themselves,  by  a  majority, 
vote,  ratify  it;  assuming,  of  course,  that  it 
be  a  matter  not  ultra  vires  or  fraudulent. 
This  is  true  to  the  extent  of  disposing  of 
all  the  property  of  the  corporation  where 
necessity  so  requires.  The  Court  of  Appeals 
of  New  York  in  the  case  of  Kent  v.  Mining 
Co.,  78  N.  T.  159,  spoke  as  follows:  "In  the 
application  of  the  doctrine  of  ultra  vires, 
it  is  to  be  borne  In  mind  that  it  has  two 
phases — one  where  the  public  Is  concerned; 
one  where  the  question  is  between  the  cor- 
porate body  and  the  stockholders  In  it,  or 
between  it  and  its  stockholders  and  third 
parties  dealing  with  it  and  through  it  with 
them.  When  the  public  is  concerned  to  re- 
strain a  corporation  within  the  limit  of  the 
power  given  to  It  by  its  charter,  an  assent 
by  the  stockholders  to  the  use  of  unau- 
thorized power  by  the  corporate  body  will  be 
of  no  avail.  When  it  is  a  question  of  the 
right  of  a  stockholder  to  restrain  the  cor- 
porate body  within  its  express  or  incidental 
powers,  the  stockholder  may  In  many  cases 
be  denied,  on  the  ground  of  his  express  as- 
sent or  his  intelligent,  though  tacU,  con- 
sent to  the  corporate  action.  If  there  be  a 
departure  from  statutory  direction,  which  Is 
to  be  considered  merely  a  breach  of  trust 
to  be  restrained  by  a  stockholder,  it  Is  per- 
tinent to  consider  what  has  been  his  con- 
duct in  regard  thereto.  A  corporation  may 
do  acts  which  affect  the  public  to  its  harm, 
inasmuch  as  they  are  per  se  illegal  or  are 
malum  prohibitum.  Then  no  assent  of  stock- 
holders can  validate  them.  It  may  do  acts]  _ 
not  thus  illegal,  though  there  is  want  o^l^^ 
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power  to  do  tbem,  which  affect  only  the  In- 
terest of  the  stockholders.  Tbey  may  be 
made  good  by  the  assent  of  the  stockholders, 
80  that  strangers  to  the  stockholders  dealing 
In  good  faith  with  the  corporation  will  be 
protected  In  a  reliance  upon  those  acts." 
The  case  Just  quoted  from  is  a  very  Instruct- 
ive one,  having  been  thoroughly  argued  and 
carefully  considered.  See,  also,  Klrwln  v. 
Washington  Match  Co.,  »7  Wash.  285,  79 
Pac.  928.  For  other  authorities  bearing  upon 
the  questions  involved  attention  is  called  to 
the  opinion  in  the  case  of  Breeze  against 
these  same  respondents,  infra,  decided  nt 
the  same  time  with  this.  The  record  in 
this  case  discloses  nothing  that  would  jus- 
tify a  court  in  granting  appellant  the  relief 
sought 

The  Judgment  of  the  trial  court  Is  af- 
firmed. 

CROW,  RUDKIN,  and  FULLERTON,  JJ., 
concur. 


(39  Wasb.  602) 

BREEZE  V.  LONE  PINE-SURPRISE 
CONSOL.  MIN.  CO.  et  al. 

(Supreme  Court  of  Washington.     Aug.  18, 
1905.) 

CoBPOBATioNS— Actions— Intkbest  of  Plain- 
tiff. 

An  action  to  annul  a  sale  by  a  corporation 
cannot  be  maintained  by  one  who  is  merely  a 
nominal  stockholder,  and  not  the  real  owner  of 
the  stock,  and  who  is  in  fact  acting  in  the 
interest  of  a  rival  company. 

Appeal  from  Superior  Court,  Spokane 
County;   Henry  L.  Kennan,  Judge. 

Action  by  Robert  Breeze  against  the  Lone 
Pine-Surprise  Consolidated  Mining  Company 
and  others.  Action  was  dismissed,  and 
plaintiff  appeals.     Affirmed. 

W.  T.  Stoll,  O.  S.  Voorhees,  Reese  H.  Voor- 
bees,  and  B.  B.  Adams,  for  appellant.  Post, 
Avery  &  Hlgglns  and  W.  J.  O.  Wakefield,  for 
respondents. 

ROOT,  J.  This  action  was  brought  by  ap- 
pellant to  annul  and  set  aside  a  transfer  of 
mining  property  made,  or  assuined  to  have 
been  made,  by  respondent,  the  Lone  Pine-Sur- 
prise Oonsolldated  Mining  Company,  a  corpo- 
ration, to  the  Pearl  Consolidated  Mining  Com- 
pany. The  appointment  of  a  receiver  for  the 
former  company  was  also  asked.  La<&  of 
power  In,  and  fraud  on  the  part  of,  the  trus- 
tees, are  alleged  as  grounds  affording  such  re- 
lief. To  the  complaint  respondents  made  an 
answer  consisting  of  certain  admissions,  a 
general  denial  of  all  fraudulent  acts  and 
purposes,  and  an  affirmative  defense.  The 
latter  was  couched  in  the  following  lan- 
guage, to  wit:  "For  farther  answer  and  by 
way  of  defense  defendants  allege:  (1)  That 
on  or  about  October  3,  1903,  a  resolution 
was  passed  at  a  meeting  duly  called  of  the 
board  of  trustees  of  the  Lone  Pine  Com> 


pany,  defendant  herein,  to  sell  three  of  the 
four  or  more  mining  claims  owned  by  said 
company,  to  wit,  the  Lone  Pine  claim,  the 
Surprise  claim,  and  the  Pearl  claim,  to  the 
defendant  the  Pearl  Company  in  considera- 
tion of  the  Pearl  Company  paying  the  in- 
debtedness of  the  other  company,  amounting 
to  about  twenty-eight  thousand  dollars  ($28,- 
000.00);  that  thereafter,  and  on  or  abont 
November  9,  1903,  a  stockholders'  meeting 
of  said  Lone  Pine  Company  was  duly  held, 
and  a  resolution  at  said  meeting  was  passed 
ratifying  said  sale  and  approving  of  the 
same,  more  than  two-thirds  of  the  stock  of 
said  Lone  Pine  Company  voting  in  favor 
thereof;  that  at  said  time,  and  as  well  at 
the  times  of  the  meetings  thereafter  held, 
referred  to  in  the  complaint,  the  shares  of 
stock  described  in  paragraph  3  in  the  com- 
plaint as  belonging  to  this  plaintifC  were 
owned  by  one  W.  F.  Kane,  and  stood  on 
the  books  of  the  company  In  bis  name; 
that  he  was  duly  notified  of  said  stock- 
holders' meetings  and  of  the  proceedings 
abont  to  be  taken  at  such  meetings,  and 
the  reason  why  the  same  were  called  and 
held,  and  no  objection  or  protest  on  his  part 
was  made  to  any  of  the  resolutions  or  pro- 
ceedings taken  at  such  meetfligs.  (2)  That 
at  the  time  of  the  stockholders'  meeting  held 
on  November  9,  1903,  referred  to  In  the  pre- 
ceding paragraph,  and  at  the  time  of  the 
other  stockholders'  meetings  and  meetings 
of  the  board  of  trustees,  referred  to  therein 
and  in  the  complaint,  this  plaintiff  was  the 
owner  and  holder  of  no  stock  whatsoever 
in  either  of  the  defendant  corporations;  and 
defendants  further  allege  that  he  is  not  now 
in  fact  the  owner  of  the  shares  of  stock  re- 
ferred to  in  paragraph  8  of  this  complaint, 
although  the  same  stands  in  his  name,  nor 
is  he  the  real  party  in  Interest  In  this  ac- 
tion, but  that  said  stock  was  purchased  by 
him  for  the  sum  of  about  twenty  dollars 
($20.00),  with  full  knowledge  on  the  part  of 
himself  and  those  whom  he  represents  of 
the  action  taken  at  a  meeting  of  the  board 
of  trustees  on  October  3,  1903,  and  at  a 
stockholders'  meeting  on  November  9,  1903, 
and  the  subsequent  meetings  referred  to  in 
this  action  and  In  the  complaint;  and  that 
said  stock  was  acquired  for  the  sole  purpose 
of  bringing  this  action,  not  In  the  Interest 
of  the  plaintiff,  but  that  the  plaintiff  in  this 
matter  is  the  mere  nominee  and  tool  of 
others  in  the  background,  and  that  said 
other  parties  are  G.  B.  Dennis  and  E.  Demp- 
sle  and  others  Interested  in  a  corporation 
known  as  the  Insurgent  Company,  and  Isaac 
Anderson  and  N.  W.  Halsey  &  Co.,  part  of 
whom  are  seeking  to  compel  the  aefendant 
corporations  to  sell  and  transfer  to  them, 
for  a  nominal  consideration,  a  part  of  the 
mining  ground  in  controversy  in  this  action, 
adjoining  the  Insurgent  claim  owned  by  the 
Insurgent  Company,  and  the  rest  of  said 
parties  are  seeking  to  embarrass  and  annoy 
the  defendant  Theis  fop Uip  Bggjgw^  brlng- 
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Ing  about  tbe  settlement  of  a  certain  law- 
suit now  pending,  wherein  said  Tbets  is 
plaintiff  and  said  Anderson  and  N.  W.  Hal- 
sey  &  Co.  and  otbers  are  defendants,  said 
action  being  brought  to  restrain  the  de- 
fendants from  their  attempt  to  deprive  Thels 
of  stock  in  tbe  Spokane  Falls  Gas  Light 
Company,  a  corporation  of  this  county;  that 
plaintiff  Is  also  the  -  nominee  and  tool  of 
PbUip  Creasor,  plaintiff  in  another  action 
of  similar  character  brought  against  these 
defendants,  in  bringing  this  action,  and  tbe 
sam^  is  being  prosecuted  in  his  interest  be- 
cause of  the  fact  that  he  himself  has  not 
even  a  semblance  of  a  cause  of  action,  and 
for  other  inequitable  reasons;  that  this  action 
is  not  brought  in  good  faith  by  the  plaintiff, 
and  he  has  no  personal  interest  tberein;  that 
It  is  not  brought  for  the  benefit  of  any  of 
the  bona  fide  stockholders  of  either  of  the 
defendants,  or  for  the  benefit  of  either  of 
the  defendant  corporations,  but  for  the  im- 
proper, illegltimatei  and  Inequitable  pur- 
poses above  mentioned."  To  said  aflSTma- 
tive  defense  appellant  interposed  a  general 
demurrer  which,  by  the  trial  court,  was 
overruled.  Appellant  put  in  no  reply,  and 
announced  no  intention  to  stand  upon  his 
demurrer,  whereupon  in  due  time  an  order 
of  default  and  Judgment^  of  dismissal  was 
reg^ilarly  entered.  From  tills  an  appeal  is 
prosecuted. 

It  is  questionable  whether  an  appeal  lies 
from  such  a  determination  of  an  action.  Pa- 
cific Supply  Co.  V.  Brand,  7  Wash.  357,  35 
Pac.  72.  But,  as  this  question  is  not  dis- 
cussed in  the  briefs,  we  will  not  pass  upon 
it.  We  think  the  ruling  of  the  trial  court 
In  sustaining  the  demurrer  wa^  justified. 
This  was  an  equitable  proceeding.  Under 
the  demurrer  we  must  assume  as  correct  the 
facts  properly  pleaded  in  the  affirmative  de- 
fense. Deeming  these  to  be  true,  we  are  not 
impressed  with  the  equities  of  appellant's 
cause.  He  does  not  come  into  court  with  a 
showing  that  calls  for  the  intervention  of 
the  strong  arm  of  equity  in  his  behalf.  If 
the  equities  of  the  controversy  were  with 
him,  it  was  highly  important  that  he  should 
have  replied  to  the  affirmative  defense  in 
the  answer,  and  disclosed  all  of  the  facts 
surrounding  the  questions  involved.  Before 
a  court  of  equity  grants  such  relief  as  ap- 
pellant prays,  it  should  be  fully  advised  of 
all  the  facts,  and  be  assured  that  equity  and 
good  conscience  require  the  exercise  of  its 
powers. 

In  the  case  of  Waterbury  v.  Merchants' 
Union  Express  Co.,  50  Barb.  157-167,  the 
court  employed  tbe  following  language,  to 
wit:  "The  answer  of  the  defendants  was 
served  on  the  plaintiffs  more  than  two 
months  ago.  In  that  answer  it  is  alleged 
with  great  distinctness,  on  the  information 
and  belief  of  the  defendants,  that  Waterbury, 
the  plaintiff.  Is  not  the  real  party  In  suit, 
but  that  the  suit  is  prosecuted  wholly  at  the 


Instigation  and  in  tbe  Interest  of  the  rival 
express  companies,  which  are  tbe  real  and 
actual  plaintiffs  in  the  controversy.  This 
grave  and  serious  allegation  called  for  a 
denial  on  the  part  of  the  plaintiff  in  prepar- 
ing his  own  aflidavlt  for  this  motion,  and 
not  less  for  a  denial  by  the  other  persons  re- 
ferred to,  whose  ex  parte  depositions  have 
been  read.  There  is  no  such  denial.  I  have 
not  the  slightest  reason  to  suppose  that  this 
omission  is  unintentional  or  inadvertent,  and, 
coupling  it  with  many  other  circumstances, 
which  need  not  be  particularly  noticed,  I  am 
compelled  to  talie  the  fact,  as  alleged  by  the 
defendants,  to  be  true,  for  all  the  purposes 
of  this  motion  and,  taking  It  to  be  true,-  It 
is  fatal  to  tbe  suit  An  Illusory  suit  in  the 
name  of  a  shareholder,  but  really  prosecuted 
by  and  in  the  interest  of  a  rival  and  com- 
peting company,  cannot  be  maintained  for 
the  purpose  of  dissolving  or  restraining  an- 
other association  or  company,  of  which  the 
nominal  plaintiff  may  be  a  member.  This 
has  been  repeatedly  adjudged  in  the  English 
Chancery  Courts,  and  the  principle  Is  so 
plain  as  not  to  need  further  illustration." 
In  the  case  of  Camblos  v.  Philadelphia  &  R. 
R.  Co.,  Case  No.  2,331,  4  Fed.  Cas.  1089- 
1101,  the  court  said:  "It  is  charged,  and  not 
denied,  that  he  acquired  his  stock  'on  ac-  ' 
count  and  in  the  interest  of  the  Adams  Ex- 
press Company,  and  solely  with  the  view  of 
giving  himself  a  supposed  status  in  court, 
to  enable  him  to  maintain  tbe  present  suit 
ostensibly  as  a  stockholder  of  the  Philadel- 
phia and  Beading  Railroad  Company,  but 
really  as  an  agent  of  the  Adams  Express 
Company,'  and  'that  the  expenses  of  the  said 
suit  are  to  be  borne  by  the  'said  company.' 
And  these  averments  are  corroborated  by 
the  fact  that  his  bill  is  filed  at  the  same  time 
with,  and  is  an  exact  counterpart  of,  the 
express  company's  bill.  He  does  not,  there- 
fore, come  Into  court  with  a  bona  fide  com- 
plaint as  a  stockholder  really  seeking  pro- 
tection, but  as  the  auxiliary  of  another 
party,  whose  proceeding  is  adverse  to  his 
interest  as  a  stockholder.  It  Is  not  a  ques- 
tion of  his  motives,  but  of  the  genuineness 
of  the  character  in  which  he  presents  him- 
self, and  of  the  good  faith  of  his  appeal  for 
summary  relief.  A  court  of  equity  is  not 
the  redresser  of  simulated  wrongs,  nor  will 
It  exert  its  strong  arm  to  relieve  a  complain- 
ant In  a  position  which  be  has  voluntarily 
assumed,  with  a  full  knowledge  of  Its  per- 
ils." Mr.  Thompson,  in  volume  4,  $  4568,  of 
his  Commentaries  on  the  law  of  Corpora- 
tions, among  other  things,  says:  "If,  on 
the  other  hand.  It  is  made  to  appear  that 
tbe  plaintiff  is  really  not  moving  In  his  own 
behalf  and  taking  the  risk  and  responsibility 
of  the  action  in  good  faith,  but  Is  put  for- 
ward as  a  puppet  by  some  concealed  Inter- 
est which  has  indemnified  bim  against  all 
risk,  a  court  of  equity  will  not  listen  to  his 
complaint"  Green's  Brice's  Ultra  Vires,  p. 
*    Digitized  by  VJW^^V  It 


1052 


81  PACIFIC  REPOETER 


(Wash. 


6S2  (2d  Ed.),  Tvhlle  holding  that  a  person  may 
purchase  stock  to  prevent  a  corporation  from 
doing  unauthorized  acts,  nevertheless  says: 
"But  the  plaintiff  on  the  record  must  be  the 
person  urging  on  the  suit.     He  cannot  be 
the  mere  nominee  and  tool  of  others  In  the 
bacljground."     At   section   736,   3   Cook  on 
Corporations,  the  author  says:    "The  law  Is 
well  settled  that  if  a  stockholder  Institutes 
a  suit  In  behalf  of  himself  and  other  stock- 
holders to  enjoin  or  to  bring  to  an  account- 
ing the  corporate  directors,  and  such  suit  is 
instituted,   not   to   protect  and  benefit  the 
stockholders'  interest  in  the  corporation,  but 
to  benefit  some  other  corporation,  the  court 
MTlll  refuse  to  entertain  the  suit,  and  will  dis- 
miss it    *    •    •    But  where  the  transfer  is 
merely  nominal,  the  transferee  cannot  bring 
such  a  suit,  since  he  has  no  pecuniary  in- 
terests of  his  own  to  protect,  and  equity  will 
not  aid  him."    The  same  author,  in  section 
737,  and  notes  thereto,  calls  attention  to  the 
rule  of  the  federal   courts  which  prevents 
any  person  from  maintaining  such  an  action 
us  this  therein  based  on  matters  occurring  be- 
fore he  became  a  stockholder  in  the  corpo- 
ration.   The  Court  of  Appeals  of  Colorado 
in  the  case  of  Beshoar  v.  Chappell,  6  Colo. 
App.   323,   40    Pac.   244-247,   spoke   as   fol- 
lows:   "If  this  litigation  had  been  honestly 
instituted  by  a  stockholder  for  the  protec- 
tion of  bis  and  other  stockholders'  rights, 
and  was  not  so  evidently  a  suit  instigated 
by  a  rival  company  for  its  own  interests, 
we  should  strive  to  be  astute  to  discover 
some  remedy  for  a  very  evident  wrong.   The 
far-reaching  and  flexible  nature  of  equitable 
powers  might,  with  proper  proof,  and  under 
other  circumstances,  enable  us  to  do  Justice 
as   between   the   stockholders   of   the   Grey 
Creek  Company  and  Chappell,  its  officer  and 
director.     But   we   have   no   inclination    to 
struggle  for  this  result,  because  it  is  a  well- 
settled  principle  that  whenever  it  is  made 
to  appear  that  the  suit  was  not  begun  in 
good  faith  by  a  sharelioider  for  the  protec- 
tion of  his  rights,  but  was  in  reality  origi- 
nated and  prosecuted  by  another  corporation 
for  its  own  benefit,  the  court  will  consider 
what  led  the  plaintiff  to  institute  his  suit, 
and,  finding  some  other  reason  than  a  desire 
to  protect  stockholders'  rights,  will  refuse  to 
entertain  the  bill.    •    •     •    It  seldom  hap- 
pens that  shareholders,  otherwise  than  for 
the  protection  of  their  own  interests,  come 
into   courts  of  equity   to   seek   redress   for 
wrongs  done  the  corporation  of  "which  they 
are  members.    But,  wherever  it  is  apparent 
that  this   has  been   done,   the  courts   have 
never  hesitated  to  send  tlie  plaintiff  out  of 
court,  and  refuse  him  relief." 

Keference  is  here  made  to  the  opinion  in 
the  case  of  Pitcher  against  these  same  re- 
spondents, 81  Pac.  1047,  for  a  more  complete 
statement  of  the  facts  out  of  which  this 
suit  arose,  and  for  a  further  expression  of 
our  views  upon  some  of  the  questions  pre- 


sented. That  may  be  considered  a  compan- 
ion trase  to  this,  and  is  decided  at  the  same 
time. 

The  order  and  Judgment  of  tte  stnperlor 
court  is  affirmed. 

CROW,  HUDKIN,  and  PULLERTON,  JJ, 
concur. 
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(Supreme  Court  of  Washington.    Aug.  48, 
1905.) 

Appeal  —  Statement  of  Factb— Cebtibtcatk 
Of  Completeness. 

On  appeal  from  a  decree  of  divorce,  a  state- 
ment of  facts  served  on  the  respondent,  who 
neither  filed  any  exceptions  nor  proposed  any 
amendments  tliereto,  and  which  was  sut>8equent- 
ly  certified  by  the  court  to  contain  all  the  ma- 
terial facts  occurring  in  the  cause,  and  not  al- 
ready a  part  of  the  record.  Is  sufficient  to  au- 
tboriKe  the  Supreme  Court  to  try  the  case  de 
novo,,  and  it  will  not  presume  that  depositions 
forwarded  by  the  clerk  to  the  Supreme  Court, 
which  do  not  appear  in  the  statement,  although 
apparently  taken  for  use  in  the  case,  were  ad- 
mitted and  read  in  evidence. 

Ai^eal  from  Superior  Court,  Spokane 
County;   Henry  L.  Kennan,  Judge. 

Action  by  Carrie  Swift  against  James  B. 
Swift.  From  a  decree  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

James  Hopkins,  for  appellant    L.  H.  Pra- 

ther,  for  respondent. 

PER  CURIAM.  The  respondent  brought 
this  action  against  the  appellant  for  a  decree 
of  divorce  alleging  cruel  treatment  and  per- 
sonal indignities  rendering  life  burdensome. 
A  decree  was  rendered  In  her  favor  in  the 
court  below,  and  this  appeal  is  taken  there- 
from. 

The  respondent  moves  to  dismiss  the  ap- 
peal On  the  ground  that  the  statement  of 
facts  fails  to  contain  all  of  the  evidence,  and 
in  support  thereof  calls  attention  to  the  fact 
tliat  certain  depositions  appear  In  the  tran- 
script over  the  signature  of  the  clerk,  and 
not  in  the  statement  of  facts.  But  It  ap- 
pears that  a  proposed  statement  of  facts  was 
served  on  the  respondent,  and  that  he  neither 
filed'  any  exception  nor  proposed  any  amend- 
ments thereto,  and  that  this  statement  was 
subsequently  certified  by  the  court  to  con- 
tain all  of  the  material  facts  occurring  In 
the  cause,  and  not  already  a  part  of  the 
record.  This  is  sufficient  to  authorize  this 
court  to  try  the  case  de  novo.  It  is  from 
what  appears  in  the  statement  over  the  sig- 
nature of  the  trial  Judge  that  this  court  dis- 
covers the  facts  of  the  case,  and  It  will  not 
presume  that  depositions  which  do  not  ap- 
pear in  the  statement,  although  taken  ap- 
parently for  use  In  the  case,  were  admitted 
and  read  in  evidence,  merely  because  the 
clerk  has  forwarded  them  to  this  court.  The 
motion  to  dismiss  iB|leal§<i./ VJW^^VIC 
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On  tbe  merits  of  the  controversy  we  think 
the  court  found  with  the  weight  of  the 
evidence.  The  parties  at  tlte  time  of  their 
marriage  were  well  along  in  life,  and,  while 
neither  seems  to  have  had  much  respect  for 
tbe  rights  of  the  other,  we  think  the  husband 
was  generally  to  blame  for  tbe  difficulties 
that  arose  t>etween  them,  and  that  his  con- 
duct was  such  as  to  Justify  the  decree. .  We 
shall  not,'  however,  discuss  the  evidence  in 
detail,  as  no  useful  purpose  would  be  sub- 
served thereby.  The  disposition  of  the  prop- 
erty was  equitaole,  and  there  Is  no  cause  for 
disturbing  tbe  decree  in  that  regard. 

AfSrmed. 


(39  Wash.  697) 

MACB  et  nx.  v.  DUFFT  et  nx. 
(Supreme  Court  of  Wasliington.    Aug.  16, 1906.) 

1.  Evidence— Becitals  in  Deeds. 

Recitals  in  a  deed  that  the  grantors  are 
heirs  of  a  former  owner  of  the  land  are  not 
competent  evidence  o£  heirship  as  against  etran- 
gers  to  the  deed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  i  1411.] 

2.  Sake— Probate  Decree  —  Coupbtenct  to 
Pbovji  Heibship. 

A  decree  of  distribution  awarding  to  cer- 
tain persons  the  estate  of  the  decedent  is  not 
evidence,  as  against  a  stranger  in  possession  of 
property  of  the  decedent  lying  beyond  the  juris- 
diction of  the  court  rendering  the  decree,  that 
such  persons  are  heirs  at  law  of  the  decedent 
8.  Estoppel  —  Misleading  Declabations — 
Failure  to  Relt  Upon. 

Defendants  were  not  estopped  to  deny  the 
status  of  plaintiffs'  grantors  as  heirs  of  a  cer- 
tain person  by  reason  of  having  written  a  letter 
expressing  belief  in  such  heirship,  where  plain- 
tiffs,  before  making  the  purchase  from  their 
grantor,  instead  of  relying  on  the  letter,  inter- 
viewed defendants,  and  were  told  by  them  that 
they  did  not  believe  that  plaintiffs'  grantors 
were  such  heirs. 

Appeal  from  Superior  Court,  Kitsap  Coun- 
ty; John  C.  Denney,  Judge. 

Action  by  A.  R.  Mace  and  wife  against  M. 
Duffy  and  wife.  From  a  Judgment  for  plain- 
tiffs, defendants  appeal.    Reversed. 

Ralph  C.  Bell,  for  appellants.  Smith  & 
Cole,  for  respondents. 

FULLERTON,  J.  On  September  20,  1897, 
one  Samuel  Harper,  who  was  the  owner  and 
in  possession  of  a  tract  of  land  situated  In 
Kitsap  county,  conveyed  the  same,  "in  con- 
sideration of  personal  esteem  and  friend- 
ship," by  quitclaim  deed,  to  appellant  M. 
Duffy.  While  the  deed  was  on  its  face  mere- 
ly an  ordinary  deed  of  conveyance,  without 
condition  or  reservation  of  any  kind,  it  was 
shown  at  the  trial — in  fact,  it  was  not  dis- 
puted— that  the  appellant  took  title  to  the 
property  under  an  agreement  to  reconvey  it 
to  the  grantor  should  he  return  from  Alaska, 
for  which  place  he  was  then  about  to  de- 
part, or,  in  case  he  should  not  retiu-n,  to  his 
surviving  heirs.  The  grantor  thereafter  died 
Intestate  in  the  territory  of  Alaska,  leaving 
estate  therein  consisting  of  personal  prop- 


erty. This  estate  was  administered  upon  by 
a  court  in  that  territory  having  Jurisdiction 
In  probate,  and  the  property  of  the  estate 
distributed  to  three  persons,  one  found  by 
the  court  to  l)e  a  brother  and  the  other  sis- 
ters of  the  deceased.  No  administration  of 
the  estate  of  tbe  deceased  was  had  In  this 
state.  Later  on  tbe  respondents  in  this  ac- 
tion purchased  of  the  supposed  brother  and 
sisters  the  land  In  question,  and  took  deeds 
from  them,  In  which  it  is  recited  that  tljey 
are  the  brother  and  the  sisters,  respectively, 
of  the  deceased,  and  his  sole  heirs  at  law. 
The  respondents  thereupon  entered  into  pos- 
session of  the  property,  and  demanded  a 
deed  of  conveyance  from  tbe  appellants. 
This  conveyance  the  appellants  refused  to 
make,  where1^>on  this  action  was  begun  to 
compel  them  to  execute  it.  The  trial  court 
found  for  the  respondents,  and  entered  a 
Judgment  directing  a  conveyance  to  him,  and 
from  tliat  Judgment  this  appeal  is  taken. 

Of  the  errors  assigned  the  only  one  mer- 
iting discussion  is  the  contention  that  the 
proofs  were  insufficient  to  Justify  the  find- 
ing that  the  respondents'  grantors  were  the 
heirs  at  law  of  the  grrantor  of  M.  Duffy. 
This  contention,  we  think,  is  well  taken. 
The  evidence  tendered  to  prove  tills  fact  was 
a  certified  copy  of  the  decree  of  the  probate 
court  of  Alaska  awarding  to  these  persons 
the  Alaskan  estate,  and  the  deeds  from  them 
to  the  respondents,  which  contained,  as  we 
have  stated,  a  recital  to  the  effect  that  the 
grantors  were  heirs  at  law  of  the  appel- 
lants' grantors.  Obviously,  the  recitals  In 
the  deeds  were  not  competent  evidence  to 
prove  the  fact  of  heirship.  Such  recitals  are 
no  part  of  the  deed,  and  are  no  more  com- 
petent evidence  of  thfe  fact  stated  than  they 
would  be  If  embodied  In  a  letter  from  the 
grantors  addressed  to  the  respondents,  or  to 
the  court,  or  contained  in  any  other  writing 
signed  by  them.  They  are  but  the  ex  parte 
declarations  of  tbe  persons  making  them, 
which  might  be  evidence  against  them  as  ad- 
missions In  an  action  to  which  they  were 
parties,  but  they  could  never  be  admissible 
as  evidence  In  their  favor.  Nor  was  the  de- 
cree of  distribution  competent  evidence  of 
this  fact  In  tliis  case.  Undoubtedly,  the  gen- 
eral notice  the  administrator  is  required  to 
give  In  order  to  obtain  a  decree  of  distribu- 
tion renders  the  decree  binding  upon  stran- 
gers as  to  all  property  before  the  court,  and 
subject  to  administration  and  distribution  by 
it,  but  this  is  Its  utmost  effect.  It  has  no 
effect  as  to  property  beyond  the  court's  Ju- 
risdiction, and  is  not  evidence  against  a 
stranger  when  the  action  concerns  property 
beyond  its  Jurisdiction.  Costello  v.  Burke, 
63  Iowa,  361,  19  N.  W.  247;  Shores  v.  Hoop- 
er, 153  Mass.  228,  26  N.  E.  846,  11  L.  R.  A. 
308. 

The  respondents  contend,  however,  that 
they  purchased  the  claims  of  these  persons  to 
the  property  on  the  strength  of  a  lettei 
which  tbe  appellant  M.  Duffy  wrote  to  one 
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Edwin  Dudley,  repressing  his  belief  that 
such  persons  were  the  heirs  of  Samuel  Har- 
per; and  he  contends  that  the  appellants  for 
that  reason  ought  now  to  be  estopped  from 
asserting  the  contrary.  But  It  appears  by 
the  respondents'  own  evidence  that  they 
made  the  purchase  after  they  had  Interview- 
ed the  appellant  M.  Duffy,  and  had  been  told 
by  him  that  he  did  not  believe  that  these  per- 
sons were  such  heirs.  The  appellants  can 
claim  an  estoppel,  If  estoppel  can  be  claimed 
at  all,  only  on  the  theory  that  they  had  been 
misled  by  the  appellants'  statements  in  the 
letter,  but  this  position  is  scarcely  tenable, 
since  they  were  told  expressly  before  they 
had  made  the  purchase  that  the  appellant 
had  changed  bis  opinion  as  to  facts  recited 
in  the  letter. 

These  conclusions  call  for  a  reversal  of  the 
judgment,  and  would  authorize  an  order  di- 
recting that  the  action  be  dismissed.  In 
view  of  the  record,  however,  we  have  con- 
cluded not  to  direct  a  dismissal,  but  to  re- 
verse the  case  and  remand  it  for  a  new  trial. 
Undoubtedly,  competent  evidence  to  prove 
title  was  within  the  reach  of  the  respondents, 
and  they  were  perhaps  misled  by  the  ruling 
of  the  court  as  to  the  competency  of  the  evi- 
dence offered  on  that  subject. 

Beversed,  and  remanded  for  a  new  trial. 

EUDKIN,  CROW,  and  ROOT,  JJ.,  concur. 


(39  Wash.  6V6) 

NATIONAL  GROCERY  CO.  ▼.  CANN,  Jus- 
tice of  the  Peace. 
(Supreme  Court  of  Washington.     Aug.  16, 
1905.) 

SuPBEUE  CoDBT— Appellate  Jubisdiction— 

Amount  in  Controversy. 

Where  the  original  amount  in  controversy 
does  not  exceed  the  sum  of  $200,  the  Supreme 
Court  has  no  jurisdiction  to  entertain  the  ap- 
peal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §§  198-200,  316, 
317.1 

Appeal  from  Superior  Comrt,  King  County; 
Arthur  E.  Grlffln,  Judge. 

Certiorari  by  the  National  Grocery  Com- 
pany to  review  a  judgment  rendered  by  T. 
H.  Cann,  justice  of  the  peace.  From  an 
order  conQrmlng  the  judgment,  plaintiff  ap- 
peals.   Dismissed. 

Leopold  M.  Stem,  for  appellant  John  E. 
Ryan,  for  respondents. 

PER  CURTA-M.  On  April  22,  1904,  re- 
spondent T.  H.  Cann,  as  justice  of  the  peace 
in  and  for  Seattle  precinct.  King  county. 
Wash.,  entered  a  Judgment  against  appel- 
lant for  $71.65  debt  and  $7.60  costs.  Appel- 
lant, claiming  said  justice  had  acted  with- 
out Jurisdiction,  and  that  said  judgment  was 
void,  obtained  from  the  superior  court  of 
King  county  a  writ  of  certiorari  to  review 
the  proceedings  had  before  said  justice.  On 
the  final  hearing  said  superior  court  entered 


an  order  confirming  said  judgment,  and  this 
appeal  has  been  taken. 

The  original  amount  in  controversy  not 
exceeding  the  sum  of  $200,  respondent  has 
moved  to  dismiss  the  appeal  for  want  of 
Jurisdiction  in  this  court.  Said  motion  will 
have  to  be  sustained.  See  State  ex  rel.  Gil- 
lette V.  Superior  Court,  22  Wash.  496,  61 
Pac.  158;  State  ex  rel.  Puller  v.  Superior 
Court,  31  Wash.  96,  71  Pac.  722;  State  ex 
rel.  Corbin  v.  Superior  Court,  35  Wash.  201, 
77  Pac.  33;  State  ex  rel.  Bassett  v.  Freasure 
(Wash.,  filed  July  18, 1905)  81  Pac.  68& 

Appeal  dismissed. 


(3S  Wash.  OS) 
8HOWALTER  et  ux.  v.   SORENSEN  et  al. 
(Supreme  Court  of  Washington.    Aug.  21, 

1905.) 

Specific  Pbbfobmance— Atteb-Acqiubbd  Ti- 
tle. 

Though  a  contract  to  sell  land  which  was 
in  litigation  provided  that,  if  the  vendor  failed 
to  make  good  title,  he  being  declared  by  the 
courts  to  have  no  title,  he  would  return  the 
purchase  money  paid  and  the  notes  given  for 
the  balance,  and  the  vendor  was  declared  to 
have  no  title,  he  having  afterwards  acquired  it, 
the  vendee  is  entitled  to  specific  performance. 

Appeal  from  Superior  Ck>urt,  Spokane 
County;   Henry  L.  Kennan,  Judge. 

Action  by  H.  Milton  Showalter  and  wife 
against  Rasmus  Sorensen  and  others.  Judg- 
ment for  plaintiffs.  Defendants  appeal.  Af- 
firmed. 

Harris  Baldwin,  for  appellants.  Poindex- 
ter  &  Kimball,  for  respondents. 

ROOT,  J.  On  the  1st  day  of  May,  1898, 
appellants  Sorensen,  husband  and  wife, 
agreed  by  a  written  contract  to  sell  and  con- 
vey to  respondent  H.  Milton  Showalter  a  cer- 
tain parcel  of  land  situated  in  Spokane  coun- 
ty. The  contract  contained,  among  others, 
the  following  provisions,  to  wit:  "First  par- 
ty herein  agrees  that  if  he  falls  to  make 
good  and  sufficient  title  by  warranty  deed 
to  second  party  of  said  lands  pi-omptly  upon 
the  final  payment  herein  mentioned  or  if  his, 
the  first  party's  right  to  said  lands  being 
canceled  or  set  aside  by  a  court  of  compe- 
tent jurisdiction  he  will  Immediately  refund 
to  second  party  all  sums  of  both  principal 
and  interest  paid  by  second  party  on  any  and 
all  notes  given  to  secure  the  payments  in  this 
contract  mentioned.  And  first  party  further 
agrees  that  If  title  to  said  lands  are  declared 
by  a  court  of  competent  jurisdiction  to  vest 
in  someone  else  the  first  party  will  return 
all  unpaid  notes  of  second  party  to  said  sec- 
ond party.  •  •  •  After  the  full  payment 
of  said  purchase  money,  taxes,  and  interest, 
as  aforesaid,  time  being  the  essence  of  this 
contract,  the  party  of  the  first  part  agrees  to 
execute  or  cause  to  be  executed,  to  the  party 
of  the  second  part  a  good  and  sufficient  war- 
rant deed  from  said  described  premises,  to 
I  be  delivered  on  tbeic^urrcnder  of  this  dupU- 
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cate  contract"  Shortly  after  the  execution 
of  this  contract,  respondents  moved  upon 
the  land,  and  proceeded  to  malie  thereon 
valuable  improvements.  During  this  time 
the  title  to  these  premises  vras  in  litigation, 
•which  terminated  in  a  decision  reported  In 
33  Wash.  563,  74  Pac.  690,  from  which  It  ap- 
pears that  appellants  Sorensen  herein  did 
not  have  good  title,  but  that  the  same  w^as  in 
a  husband  and  wife  named  toree.  While, 
this  litigation  was  pending,  the  following 
stipulation  was  written  upon  the  paper  con- 
taining the  original  contract,  to  wit:  "Che- 
ney, Wash.,  April  25th,  1902.  To  whom  it 
may  concern:  It  is  mutually  agreed  between 
the  above  parties  that  this  contract  shall  be 
extended  until  the  suit  now  pending -is  set- 
tled. Ist  party,  B.  Sorensen.  2d  party,  H. 
M.  Showalter."  After  the  rendition  of  the 
decision  above  referred  to,  the  Sorensens 
purchased  the  right  and  title  of  said  Loree, 
together  with  a  claim  against  respondents 
for  the  use  of  said  premises  during  their 
occupancy  thereof  as  aforesaid.  Thereupon 
respondents  tendered  the  balance  of  th6  con- 
tract price  of  purchase,  and  demanded  a 
deed  from  the  Sorensens.  The  latter  refused 
to  give  any  defed.  They,  however,  offered  to 
return  respondents'  promissory  note  given 
for  the  unpaid  portion  of  the  purchase  price, 
but  refused  to  return  the  cash  paid,  holding 
the  same  as  payment  of  the  claim  for  rent 
which  the  Lorees  had  assigned  to  them.  So- 
rensen and  wife  subsequently  sold  and  con- 
veyed the  land  to  appellants  Hay,  whom 
the  trial  court  found  to  have  had  actual 
knowledge  of  the  rights  and  interests  of 
these  respondents.  Said  court  also  found 
this  sale  and  conveyance  to  have  been  with- 
out consideration  and  fraudulent  Findings 
and  conclusions  were  made  and  entered  fa- 
vorable to  respondents,  and  a  decree  was  en- 
tered declaring  the  deed  to  Hay  null  and 
void,  and  directing  Soren  P.  Hay  and  his 
wife,  Anna  Hay,  to  make,  execute,  and  de- 
liver to  said  H.  Milton  Showalter  a  quitclaim 
deed  to  the  said  lands,  and  requiring  said 
Sorensen  and  wife  to  execute  and  deliver  to 
said  H.  Milton  Showalter  a  good  and  suffi- 
cient warranty  deed  to  said  premises.  From 
this  decree  an  appeal  is  taken. 

Appellants  contend  that  respondents'  rem- 
edy under  the  contract  was  confined  to  a  re- 
turn of  the  purchase  money  and  notes,  and 
that  they  could  not  have  the  benefit  of  the 
after-acquired  title;  that  the  facts  do  not 
sustain  an  action  for  specific  performance. 
We  are  unable  to  agree  with  this  contention. 
It  finds  support  neither  in  law  nor  In  equity. 
The  paramount  purpose  of  respondents  in 
entering  into  the  contract  was  to  procure 
these  premises  and  a  good  and  sufiSclent  ti- 
tle thereto.  The  vendors  should  not  now  be 
heard  to  say  that  they  will  not  comply  with 
their  contract  because  at  the  time  of  its  ex- 
ecution they  were  unable  to  do  so,  the  obsta- 
cle in  the  meantime  having  been  removed. 
The  right  to  have  an  immediate  return  of 


their  notes  and  money  In  case  of  failure  of 
title  arises  from  a  provision  intended  for 
the  benefit  of  vendees;  but  they  are  not  con- 
fined to  that  remedy  after  vendors  acquire 
the  outstanding  title  and  render  tbemselve:' 
capable  of  complying  with  their  agreement 
to  convey.  1  Balllnger's  Ann.  Codes  &  St. 
S  4538a;  Wooding  v.  Grata,  10  Wash.  35,  38 
Pac.  756;  Ankeuy  v.  Clark,  1  Wash.  St.  549, 
20  Pac.  583;  People's  Sav.  Bank  v.  Lewis, 
37  Wash.  344,  79  Pac.  932;  Byan  v.  U.  S., 
136  U,  S,  68-88,  10  Sup.  Ct  913,  34  L.  Ed. 
447. 

The  judgment  of  the  superior  court  is  af- 
firmed. 

CKOW,  rULLBRTON,  and  RUDKIN,  JJ., 
concur. 


(39  Wash.  eiT) 
FOWLER  v.  HARRISON  et  al. 
(Supreme  Court  of  Washington.     Aug.  21, 
1905.) 

1.  Mai,ioious   Destbuction    or   PaopiiBTr— 
Evidence. 

In  an  action  for  malicious  destruction  of 
plaintiff's  fish  traps  and  nets  set  in  a  navigable 
river,  the  admission  in  evidence  of  a  certificate 
of  authority  from  the  Secretary  of  War  to  main- 
tain them  is  not  error,  even  if  the  instrument 
was  insufficient  to  authorize  their  maintenance. 

2.  Same— Right  op  Recovebt. 

Recovery  can  Ije  had  for  the  willful  and 
malicious  destruction  of  fish  traps  set  in  a 
navigable  river,  but  not  impeding  navigation, 
though  the  owner  had  not  fully  complied  with 
the  law  as  to  obtaining  right  to  maintain  them. 

Appeal  from  Superior  Court,  Cbehalis 
County;  Mason  Irwin,  Judge. 

Action  by  Jame^  Fowler  against  Martin 
Harrison  and  another.  Judgment  for  plain- 
tiff.   Defendants  appeal.    Affirmed. 

J.  B.  Bridges  (J.  C.  Cross,  of  counsel),  for 
appellants.    John  C.  Hogan,  for  respondent 

CROW,  J,  Action  by  respondent  James 
Fowler,  to  recover  damages  from  appellants. 
Martin  Harrison  and  Ben  Harrison,  for  the 
willful  and  malicious  destruction  of  certain 
fish  nets,  fish  traps,  and  a  dolphin  located  in 
the  Chehalis  river.  The  complaint  alleged 
that  respondent  was  authorized  by  the  Sec- 
retary of  War  to  maintata  his  fish  trap  and 
set  net  locations;  that  he  also  held  licenses 
from  the  state  of  Washington  for  the  use  of 
the  same;  and  that  the  appellants,  by  the 
use  of  a  certain  steamer  Fleetwood,  owned 
and  operated  by  them,  wrongfully,  willfully 
and  maliciously  ran  into,  tore  out,  and  de- 
stroyed said  nets,  traps,  and  dolphin,  to  his 
damage  in  the  sum  of  $005.  Appellants,  in 
their  answer,  after  denying  said  alleged  acts 
of  trespass,  affirmatively  alleged  that  they 
were  owners  of  and  operating  said  steamer 
Fleetwood  upon  the  Chehalis  river  and 
Gray's  Harbor;  that  said  river,  a  stream  in 
which  the  tide  ebbs  and  fiows.  Is  navigable 
for  steam,  sailing,  and  other  craft  for  a  long 
distance  above  the  location  of  the  nets,  traps. 
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and  dolphin  mentioned  In  respondent's  com- 
plaint; that  Bald  fish  nets  and  other  appli- 
ances were  an  unlawful  obstruction  In  the 
channel  of  said  stream;  that  they  were  so 
carelessly  and  negligently  maintained  by  re- 
spondent as  to  Interfere  with  navigation;  and 
that,  if  they  were  Injured  or  destroyed  as 
in  the  complaint  alleged,  such  Injury  and 
destruction  were  not  caused  by  any  fault, 
wrongdoing,  or  negligence  of  appellants. 
The  reply  admitted  that  said  stream  was 
navigable,  but  denied  all  other  allegations  of 
the  answer.  Upon  6.  trial  of  these  issues  the 
Jury  returned  a  verdict  for  respondent  for 
the  full  amount  claimed,  and.  Judgment  be- 
ing entered  on  said  verdict,  this  appeal  has 
been  taken. 

The  assignments  of  error  urged  by  appel- 
lants are:  (1)  Error  in  the  admission  of  evi- 
dence; (2)  error  In  entering  Judgment  for 
respondent,  because  of  Insufficient  evidence, 
and  the  recovery  being  excessive.  Appel- 
lants' principal  objection  to  evidence  offered 
by  respondent  and  admitted  by  the  court 
complains  of  a  certain  written  authority, 
with'  plat  attached.  Issued  to  said  respond- 
ent, James  Fowler,  by  the  honorable  Secre- 
tary of-  War,  under  date  of  December  22, 
1900,  and  containing  the  following  language: 
"And  whereas,  Mr.  James  Fowler  of  Aber- 
deen, Washington,  has  applied  to  the  Secre- 
tary of  War  for  permission  to  maintain  fish 
traps  in  the  Chehalis  river,  Washington,  as 
shown  on  the  attached  drawing:  Now  there- 
fore, this  is  to  certify  that  the  Secretary  of 
War,  upon  the  recommendation  of  the  Chief 
of  Engineers,  hereby  gives  unto  said  James 
Fowler  permission  to  maintain  fish  traps  in 
the  Chehalis  river,  at  said  place,  as  shown  on 
said  drawing,  on  the  following  conditions: 
1. — That  the  grantee  herein  shall  maintain 
suitable  lights  on  said  fish  traps  at  night. 
2. — ^That  said  fish  traps  shall  be  Immediate- 
ly removed  by  said  grantee,  at  his  own  ex- 
pense, whenever  so  directed  by  the  Secretary 
of  War."  The  drawing  attached  to  this  writ- 
ten authority  was  a  plat  of  that  portion  of 
the  river  immediately  above,  below,  and  at 
the  points  where  respondent's  fish  traps  and 
other  appliances  were  located.  Said  draw- 
ing showed  the  course,  width,  and  depths  of 
the  channel,  the  location  of  certain  fish  traps 
and  piles,  and  also  a  dolphin,  together  with 
other  facts,  and  apparently  was  the  draw- 
ing upon  which  respondent's  application  had 
been  based.  Appellants  contend  that  the 
language  of  said  Instrument  as  above  quoted 
shows  no  authority  for  maintaining  a  dol- 
phin, but  mentions  fish  traps  only;  also  that 
the  United  States  government  could  not  give 
authority  to  fish  with  traps,  but  that  such 
authority  must  come  from  the  state  of  Wash- 
ington— appellants'  argument,  as  we  under- 
stand it.  being  that,  as  this  instrument  was 
not  sufficient  in  law  to  authorisse  respondent 
to  maintain  fish  traps,  and  as  It  purported  on 
its  face  to  do  nothing  else,  U  was  therefore 


not  competent  evidence  for  any  purpose  In 
this  case.  We  thlnli  there  is  no  merit  In  this 
contention.  Without  discussing  the  scope  of 
authority,  If  any,  granted  by  said  instru- 
ment. It  at  least  shows  respondent  was  mak- 
ing an  honest  effort  to  comply  with  the  laws 
of  the  United  States  la  maintaining  said  o\>- 
Btructlons;  that  he  had  applied  to  the  Sec- 
retary of  War  for  authority  to  maintain  the 
same,  and  as  a  result  of  such  application 
received  the  certificate  of  authority  above 
mentioned.  There  was  no  error  In  admit- 
ting the  certificate  and  drawing  in  evidence. 
Moreover,  respondent  also  secured  licenses 
from  the  state  of  Washington  anthorlElng 
him  to  fish  with  said  traps  and  nets.  After 
making  a  careful  examination  of  the  i^cord, 
we  are  unable  to  find  that  the  trial  court 
committed  any.  prejudicial  error  either  in 
admitting  or  rejecting  evidence. 

The  verdict  of  the  Jury  upon  which  the 
final  Judgment  was  entered  in  favor  of  re- 
spondent was  clearly  warranted  by  the  evl- 
doice.  In  fact,  we  fall  to  see  how  any  other 
verdict  could  have  been  reached.  The  proof 
was  overwhelming  and  conclusive  to  the  ef- 
fect that  appellants  time  after  time,  on  nu- 
merous occasions,  dellberatdy,  wantonly,  and 
purposely  ran  their  steamer  into  and  de- 
stroyed said  fish  nets,  fish  traps,  anil  said 
dolphin.  This  being  true,  respondent  would 
be  entiUed  to  recovtf  the  damages  sustained 
by  him,  even  though  it  were  conceded  that 
he  had  not  in  all  respects  comiriied  with  the 
law  in  obtaining  authority  from  the  Secre- 
tary of  War  or  licenses  from  the  state  of 
Washington.  Numerous  steamboat  men 
were  Introduced  as  witnesses,  and  testified 
that  they  had  navigated  this  stream  for 
many  years,  some  with  larger  and  some  with 
smaller  'vessels  than  the  Fleetwood,  and  that 
none  of  them  ever  had  any  trouble  with  re- 
spondent's fishing  appliances.  The  evidence 
also  clearly  shows  that  the  channel  of  the 
stream  was  not  so  obstructed  by  respondent 
as  to  Impede  its  navigation,  and  also  estab- 
lishes the  malicious,  willful,  and  wanton  con- 
duct of  appellants.  Were  It  to  be  conceded 
that  respondent  was  not  lawfully  occupying 
the  stream,  and  that  his  fishing  appliances 
were  somewhat  of  an  obstruction,  appellants 
would  not  be  thereby  excused  for  malicious- 
ly and  willfully  destroying  the  same;  nor 
could  they  do  such  acts  and  escape  liability 
to  resi)ondent  for  damages  resulting  to  him 
therefrom.  Appellants  also  contend  the  ver- 
dict and  Judgment  were  excessive,  but  we 
find  them  to  be  fully  supported  by  the  evi- 
dence. Appellants  have  been  represented  in 
the  trial  court  and  also  in  this  court  by  learn- 
ed and  able  counsel,  and  have  had  a  fair  and 
impartial  trial.  We  find  no  error  in  the  rec- 
ord. 

The  Judgment  Is  affirmed. 

RUDKIN,  FULLEJRTON,  and  ROOT,  JJ, 
concur. 
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SHAW  V.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.     Aug.  15, 

1905.) 

1.  Appeal— Review  of  Fact&— Conclusive- 
ness Of  Verdict. 

Where  there  is  a  substantial  conflict  in  the 
evidence,  a  verdict  supported  by  material,  com- 
petent evidence  is  conclusive  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  SS  3928,  3935, 
3938.] 

2.  Damages— Pebsonal  Injuries— Elements. 

In  an  action  for  personal  injuries  plaintiff 
may  recover  a  substantial  amount  for  pain  and 
suffering,  an  allowance  for  doctor's  bill,  and  for 
loss  of  earning  capacity  and  permanent  injury, 
if  any. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Gent.  Dig.  Damages,  SS  233,  235-237,  243.] 

3.  Same— Excessive  Vebdict  —  Distubbancb 
ON  Appeal. 

While  the  Supreme  Court  will  hesitate 
more  than  should  the  trial  judge  to  disturb  a 
verdict  on  the  ground  that  it  is  excessive,  yet 
where  it  clearly  appears  that  the  action  of  the 
trial  judge  in  upholding  the  verdict  constitutes 
prejudicial  error,  the  Supreme  Court  will  cor- 
rect the  same  so  far  as  possible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  §S  3944-3946.] 

4.  Same— Duty  of  Tbial  Court. 

Where  a  greatly  excessive  verdict  for  dam- 
ages for  personal  injuries  is  returned,  the  trial 
court  should  correct  the  same,  although  there 
is  no  independent  evidence  of  passion  or  preju- 
dice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S  799.] 

5.  Same  —  Pebso::«al  Injuries  —  Excessive 
Verdicts. 

In  an  action  for  personal  injuries  the  evi- 
dence showed  that  plaintiff  suffered  from  pain 
in  various  parts  of  the  body,  bruised  back,  im- 
pairment of  use  of  legs,  fracture  of  coccyx, 
nervous  condition,  and  Bright's  disease.  There 
was  a  doctor's  bill  of  about  $250.  She  was 
confined,  as  a  result  of  the  accident,  for  about 
sis  weeks.  The  principal  trouble  was  that  of 
Bright's  disease,  and  there  was  considerable  evi- 
dence that  plaintiff  suffered  from  it  prior  to  the 
accident,  and  it  was  further  shown  that  she 
was  not  a  well  woman  prior  to  that  time,  so 
that  it  was  impossible  to  determine  how  much 
of  the  injury  was  attributable  to  the  accident. 
Plaintiff  was  43  years  old  at  the  time  of  the 
injury,  and  her  business  was  that  of  keeping  a 
boarding  house,  at  which  she  earned  from  $60 
to  $00  per  month.  Held,  that  a  verdict  for 
$8,00O  wa£  excessive,  and  the  Supreme  Court 
would  order  a  remittitur  of  all  in  excess  of 
$4,000. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  §S  357,  365,  368.] 

Appeal  from  Superior  Court,  King  County; 
B.  B.  Albertson,  Judge. 

Action  by  Anna  Sliaw  against  the  city  of 
Seattle.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed  on  condition. 

Scott  Calhoun  (Roberts  &  Leehey,  of  coun- 
sel), for  appellant.  John  B.  Hart,  for  re- 
8pon<}ent. 

ROOT,  J.    Respondent  brought  this  action 
to  recover  damages  for  personal  injuries  sus- 
tained in  falling  by  reason  of  an  unprotected 
and  dangerous  temporary  sidewalk  upon  one 
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of  the  public  streets  in  tbe  dty  of  Seattle. 
From  a  Judgment  in  respondent's  favor  in 
the  sum  of  $8,000,  the  city  appeals. 

The  accident  occurred  in  the  nighttime  of 
Noveml)er  7,  1903.  The  temporary  sidewalk 
was  constructed  about  three  feet  above  the 
old  walk,  and,  as  respondent  claims,  with- 
out any  railing,  guards,  signal  lights,  warn- 
ings, or  protection  of  any  kind  to  prevent  a 
pedestrian  from  falling  off.  Respondent  lived 
in  the  neighborhood,  and  was  somewhat  fa- 
miliar with  the  street,  bat  bad  not  been 
along  this  part  of  the  same  since  the  tem- 
porary walk  was  built.  Upon  the  evening 
in  question,  she,  in  company  with  a  son  and 
daughter,  was  walking  along  tbe  street  It 
being  dark  and  rainy,  they  were  walking 
close  together,  endeavoring  to  keep  nnder  an 
umbrella  which  tbe  son  carried.  While  pass- 
ing the  temporary  walk,  respondent  stepped 
or  fell  therefrom  to  the  old  sidewalk  below. 
Respondent  alleges  in  ber  complaint  that  she 
was,  by  said  Injury,  made  sick,  sore,  and 
lame,  her  nervous  system  shattered,  certain 
bones  broken  and  displaced,  occasioned  great 
pain,  rendered  Incapable  of  attending  to  her 
household  duties,  permanently  Injured;  and 
states  further  that  "the  fall  was  of  such 
nature  as  to  produce  unnatural  and  internal 
bleedings,  as  well  as  a  coucussioii  of  her 
nervous  system  and  organization  and  of  her 
spine.  As  an  additional  result,  said  injuries 
brought  on  a  very  high  and  dangerous  con- 
dition of  Bright's  disease,  and  also  affected 
plaintiff's  sight  and  vision."  Respondent 
was  43  years  old  at  the  time  of  her  injury. 
She  was  engaged  in  keeping  roomers  and 
boarders,  and  was  a  bard-worklng  woman, 
earning,  she  claims,  from  $60  to  $90  per 
month. 

It  is  urged  by  appellant  that  the  evidence 
shows  respondent  to  have  been  guilty  of  con- 
tributory negligence — that  the  changed  con- 
dition of  tbe  sidewalk  was  necessarily  notice- 
able, by  any  one  walking  thereon,  and  that 
she  could  have'  readily  seen  its  condition  and 
protected  herself  if  she  bad  used  proper 
care.  While  there  Is  some  force  in  part  of 
this  contention,  we  think  that  the  evidence 
as  a  whole  npon  this  point  presents  a  ques- 
tion of  fact  for  the  Jury.  Respondent  was 
not  aware  of  the  changed  and  dangerous 
condition  of  tbe  street,  and  consequently  was 
not  called  upon  to  exercise  that  precaution 
required  where  a  pedestrian  knows  of,  or 
has  reason  to  suspect,  danger.  Had  there 
been  railings,  signal  lights,  or  other  means 
to  protect  or  warn  ber,  a  different  question 
mlgbt  be  presented.  As  to  the  conflict  of 
evidence  concerning  the  conditions  that  ob- 
tained at  tbe  place  of  the  accident,  it  must 
be  held  that  the  jury's  verdict  is  conclusive 
where  the  conflict  Is  substantial,  and  there 
is  sufiiclent  material,  competent  evidence  to 
sustain  the  verdict 

Appellant  contends  that  tbe  verdict  and 
Judgment  are  excessive.  We  think  there  is 
merit  in  this  contention.    Tbe  evidence  tend- 


lora 


81  PACIFIC  RBPORTKR 


(Warii. 


ed  to  Show  tbat  respondent  suffered  from 
pain  in  various  parts  of  the  body,  bruised 
back,  impairment  of  use  of  legs,  fracture  of 
coccyx,  nervous  condition,  and  Briglit's  dis- 
ease. Tliere  was  a  doctor's  bill  of  about 
$250.  After  falling  she  immediately  arose 
and  walked  on  downtown  several  blocks,  did 
some  shopping,  and  returned  to  her  home, 
where  she  claims  to  have  been  confined,  by 
the  result  of  the  accident,  for  about  six 
weeks.  The  principal  injurious  result  relied 
upon  appears  to  be  that  of  Brlght's  disease, 
from  which  other  troubles  arose;  re8p<Mident 
claiming  it  to  be  a  consequence  of  her  ac- 
cident on  the  street,  and  appellant  disputing 
this.  The  medical  experts  gave  much  evi- 
dence as  to  this  condition.  Bespondent's 
family  physician,  placed  upon  the  witness 
stand  by  her,  testified  that  she  was  afflicted 
with  that  and  other  aliments  prior  to  this 
accident.  Other  doctors,  who  had  examined 
her  since  her  fall,  stated  that  she  had 
Brlght's  disease  in  chronic  form.  Her  phy- 
sician made,  among  others,  the  following 
statement:  "I  think  her  nervous  condition 
at  this  time  is  attributable  to  the  fall,  but 
the  other  conditions  1  don't  think  have  any 
bearing  on  it  at  ail."  There  was  much  evi- 
dence to  sustain  the  opinion  thus  expressed. 
Respondent  Is  entitled  to  a  substantial 
amount  for  pain  and  suffering,  to  an  allow- 
ance for  doctor's  bill,  and  for  loss  of  earn- 
ing capacity  and  permanent  Injury,  if  any. 
As  to  how  much  her  earning  capacity  has 
been  impaired.  It  is  impossible  to  say  with 
any  exactitude.  It  is  Impossible  to  deter- 
mine how  much  of  the  -urffortunate  condition 
existing  at  the  time  of  the  trial  was  due  to 
Brlght's  disease  and  the  other  ailments  with 
wliich  she  was  afflicted  prior  to  her  fall  on 
the  sidewalk.  That  she  was  not  a  well  wo- 
man is  evident.  That  she  Is  not  entitled  to 
recover  for  results  of  said  prior  ailments  and 
for  loss  of  earning  capacity  occasioned  there- 
by is,  of  course,  undeniable. 

It  Is  urged  by  respondent  that  there  Is 
nothing  to  show  that  the  Jury  was  Influenced 
by  p$ission  or  prejudice,  and  that,  conse- 
quently, the  verdict  should  not  be  disturbed. 
When  a  verdict  of  |8,000  is  returned  upon 
such  evidence  as  Is  found  in  this  record,  no 
further  proof  of  passion  or  prejudice  should 
be  required.  To  be  sure,  the  hesitancy  with 
which  this  court,  will  disturb  a  verdict  is 
greater  than  that  enjoined  by  law  upon  the 
trial  Judge.  But  where  it  Is  clear  that  his 
action.  In  upholding  a  verdict,  constitutes 
prejudicial  error,  this  court  will  correct  the 
same  so  far  as  it  can.  It  is  Impossible  to 
announce  a  definite  rule  applicable  in  all 
cases.  But  it  must  be  borne  Jn  mind  that 
courts  are  for  the  purpose  of  administering 
substantial  justice  in  so  far  as  the  same  can 
be  approximated  under  the  usual  forms  and 
procedure  of  law;  and  when,  in  a  given 
case,  it  definitely  appears  that  an  act  or 
omission  of  the  Jury,  or  any  other  factor  In 
the  trial,  has  thwarted  this   purpose,  and 


wrought  an  injustice,  the  trial  court  should 
apply  a  corrective.  In  this  case  we  feel  tbat 
the  evidence  Justifies  no  Judgment  greater 
than  $4,000. 

The  order  of  the  court  will  be  that  If 
the  respondent,  within  30  days  from  the 
time  of  the  filing  of  this  opinion,  will  remit 
from  the  Judgment  all  in  excess  of  the  sum 
of  $4,000  and  the  costs  taxed  In  the  trial 
court,  the  Judgment  will  stand  afflrmed  for 
those  sums;  otherwise  the  Judgment  will  be 
reversed,  and  a  new  trial  granted.  In  case 
remission  is  made,  ueither  party  will  recover 
costs  in  this  court  If  not  so  made,  costs 
of  tills  court  win  go  to  appellant 

GROW,  FULLBRTON,  and  RUDKIN,  JJ., 
concur. 


(39  Wash.  6K) 

GAFFNET  v.  JONES. 

(Supreme  Court  of  Washington.     Aug.  15, 

1905.) 

CoNsxrrcTioNAL  Law— iMPAnuiENT  of  Con- 

TBACT— ReVIVAI,    OF  JUDGMBNTS  —  PROHIBI- 
TION. 

Laws  1897,  p.  52,  c.  39,  providing  that 
after  the  expiration  of  six  years  from  the  ren- 
dition of  any  judgment  it  shall  cease  to  be  a 
lien  or  charge  against  the  estate  or  person  of 
the  judgment  debtor,  and  no  suit  or  other  pro- 
ceeding shall  be  maintained  by  which  the  lien 
of  the  judgment  shall  be  extended,  is  not,  as  to 
a  judgment  in  an  action  of  tort,  rendered  l)efore 
its  passage,  an  uucoDstitutionai  violation  of  the 
obligation  of  contracts. 

Appeal  from  Superior  Court,  King  County; 
George  C.  Hatch,  Judge. 

Proceedings  to  revive  a  Judgment  by  Maiy 
A.  Gaffuey  against  Richard  Saxe  Jones. 
From  an  order  of  revival,  defendant  ap- 
peals.   Reversed. 

Ernest  B.  Herald,  for  appellant  Joseph 
M.  Glasgow,  for  respondent 

ROOT,  J.  Respondent  recovered  Judgment 
upon  an  action  in  tort  against  appellant  on 
the  9th  day  of  February,  1897,  In  the  supe- 
rior court  in  King  county.  Upon  the  19th 
day  of  January,  19<H,  respondent  com- 
menced this  proceeding  to  revive  said  Judg- 
ment. From  an  order  of  revival,  this  appeal 
is  taken. 

Many  errors  are  assigned,  but,  in  view  of 
our  conclusion  as  to  the  sufficiency  of  the 
petition '  and  findings.  It  is  unnecessary  to 
consider  any  except  that  assigned  upon  the 
trial  court's  action  in  denying  appellant's 
motion  for  dismissal.  The  question  present- 
ed is  as  to  the  right  of  respondent  to  have  a 
Judgment  of  this  character  revived.  The  act 
of  March  6,  1897  (Laws  1897,  p.  52,  c.  39) 
reads  as  follows: 

"Section  1.  After  the  expiration  of  six 
years  from  the  rendition  of  any  Judgment  it 
shall  cease  to  be  a  Hen  or  charge  against  the 
estate  or  person  of  the  Judgment  debtor. 

"Sec.  2.  No  suit,  action,  or  other  proceed- 
ings shall  ever  be  h9i|it(n(jany  Judgment  ren- 
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dered  In  the  state  of  Wasblngrton  bj  Which 
the  lien  or  duration  of  such  Judgment,  claim 
or  demand,  shall  be  extended  or  continued  in 
force  for  any  greater  or  longer  period  than 
six  years  from  the  date  of  the  entry  of  the 
original  Judgment. 

"Sec.  3.  When  the  lien  of  any  Judgment, 
as  specified  in  section  1  of  this  act,  has  run 
six  years,  or  its  duration  will  be  less  than 
one  year  by  reason  of  this  act,  then  the  lien 
of  such  Judgment  shall  continue  for  one  year 
from  and  after  the  taking  effect  of  this  act. 

"Sec.  4.  Sections  462  and  463  of  volume  2, 
Hill's  Code  of  Washington,  relating  to  a  re- 
newal of  Judgments,  are  hereby  repealed." 

It  is  urged  by  respondent  that  these  stat- 
utory provisions  are  unconstitutional,  and 
In  support  of  her  contention  the  following 
cases  are  cited,  to  wit,  Bettman  t.  Cowley, 
19  Wash.  207,  53  Pac.  53,  40  L.  R.  A.  815; 
Palmer  t.  Laberee,  23  Wash.  409,  63  Pac. 
216.  An  examination  of  these  decisions  will 
show,  however,  that  the  reasons  for  holding 
the  statute  invalid  as  applied  to  them  does 
not  obtain  vrlth  reference  to  the  facts  In  the 
case  at  bar.  It  was  held  In  those  cases  that 
the  statute  was  obnoxious  to  the  Constitu- 
tion in  so  far  as  it  affected  contracts,  or 
Judgments  based  upon  contracts,  entered  into 
prior  to  the  enactment  of  the  statute.  This 
holding  was  upon  the  ground  that  the  legis- 
lative act  would  be  an  impairment  of  con- 
tractual obligations;  that  in  entering  into 
such  contracts  the  parties  contemplated  the 
right  to  enforce  them  by  Judgments  which 
could  be  revived  under  the  statutes  existing 
when  the  act  of  1897  was  passed;  and  that 
this  was  a  property  right,  which  the  Legisla- 
ture could  not  take  away.  The  Judgment  in 
the  case  at  bar  was  based  upon  tort.  The 
facts  upon  which  the  right  of  action  accrued 
were  not  of  a  contractual  character.  While 
a  Judgment  is  sometimes  spoken  of  as  a  con- 
tract, and  for  some  purposes  is  treated  as 
such,  yet  it  will  be  readily  seen  that  it  Is 
not  such  in  the  sense  that  would  render  the 
statute  an  Impairment  of  any  compact  made 
by  the  parties.  There  was  between  the  par- 
.tles  no  agreement  forming  the  basis  of  the 
action,  no  consideration  parted  with  In  con- 
templation of  the  right  to  revive  a  possible 
future  Judgment.  As  applied  to  a  Judgment 
In  tort,  we  perceive  nothing  in  the  statute 
contravening  any  provision  of  the  organic 
law.  Louisiana  v.  Mayor  of  New  Orleans, 
109  U.  S.  285,  3  Sup.  Ct  211,  27  L.  Ed.  936; 
Garrison  v.  New  York,  21  Wall.  196,  22  L. 
Ed.  612;  Morley  v.  Lake  Shore  R.  Co.,  146 
U.  S.  162,  13  Sup.  Ct  54,  36  L.  Ed.  925;  Mc- 
Coun  V.  N.  Y.,  etc.,  E.  Co.,  50  N.  T.  176;  Bron- 
son  V.  Kinzie,  1  How.  311,  11  L.  Eld.  143;  Mc- 
Cracken  v.  Hayward,  2  How.  608,  11  L.  Ed. 
397;  19  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  168, 
169.  That  the  remedy  may  be  changed  at 
the  will  of  the  Legislature,  provided  the  ob- 
ligation of  contract  is  not  impaired,  is,  of 
course,  elementary. 

Appellant's  motion  for  a  Judgment  should 


hare  been  sustained.  The  order  appealed 
from  is  reversed,  with  instructions  to  the 
Honorable  Superior  Court  to  dismiss  the  pe- 
tition. 

CROW,  FULLBETON,  and  RUDKIN,  JJ., 
concur. 


(39  Wash.  6B9) 
NICKELSON  V.  CAMEEON  LUMBEE  CO.. 
Limited. 

(Sapr<Hne  C!ourt  of  Washington.    Aug.  9,  1905.) 

1.  Malicious    Pbosecxttiok  —  Liability    of 
cobpobation. 

Defendant  corporation  is  liable  for  the  ma- 
licious prosecution  of  plaintiff  on  the  charge 
of  forcibly  and  unlawfully  entering  and  detain- 
ing land,  where,  after  the  charge  was  made  by 
its  general  manager,  who  was  the  only  one  of 
its  officers  residing  in  the  state  in  which  was 
the  land,  and  who  had  full  charge  of  its  I>usl- 
ness  there,  and  under  whose  direction  and  by 
whose  authority  the  charge  was  prosecuted  to 
final  judgment,  the  president  and  secretary  and 
treasurer  of  defendant  were  interviewed  by 
plaintiff's  attorney  in  relation  to  the  prosecu- 
tion, and  informed  that  it  was  unwarranted, 
and  that  defendant  had  no  interest  in  the 
premises,  and  asked  to  have  a  survey  made,  and 
to  instruct  the  general  manager  to  desist  from 
further  prosecution,  and  they,  after  communi- 
cating with  the  general  manager,  informed  the 
attorney  that  they  could  do  nothing,  that  the 
general  manager  bad  full  charge  in  that  state, 
and  that  the  matters  would  have  to  take  their 
course;  and  after  the  arrest,  defendant,  through 
its  officers  and  employes,  cut  and  removed  the 
timber  from  the  premises,  and  converted  it  to 
its  own  use. 

2.  Same— Evidence. 

In  an  action  for  malicious  prosecution  of 
plaintiff,  conducted  by  the  general  manager  of 
defendant  corporation,  testimony  of  plaintiff's 
attorney  as  to  conversations  between  him  and 
defendant's  officers  in  regard  to  the  prosecution 
is  competent  to  show  tliat  defendant  had  knowl- 
edge of  the  prosecution  while  it  was  pending, 
and  of  the  agency  through  which  it  was  brought 
about. 

3.  Harmless  Erbob. 

Whether  the  question  of  probable  cause  be 
one  for  the  court  or  jury,  leaving  it  to  the  jury 
is  harmless  where  it  is  rightly  decided. 

4.  Public  Lands— Cuttino   Timbbb— Right 
•OF  Settleb. 

One  who  has  settled  on  nnsurveyed  land 
of  the  United  States  has  no  right  of  recovery 
because  of  another  cutting  and  removing  the 
tlmt>er.     Such  right  is  in  the  United  States. 

Appeal  from  Superior  CJourt,  Spokane 
Coimty;   William  E.  Richardson,  Judge. 

Action  by  L.  Nickelson  against  the  Came- 
ron Lumber  Company,  Limited.  Judgment 
for  plaintiff.    Defendant  appeals.    Reversed. 

Forster  &  Wakefield  and  John  B.  Goode,  for 
appellant.  Post,  Avery  &  Higglns,  for  re- 
spondent 

RUDKIN,  J.  In  the  month  of  March, 
1902,  the  plaintiff  in  this  action  settled  upon 
160  acres  of  imoccupied,  unsurveyed  public 
land  in  the  state  of  Idaho,  which  will  consti- 
tute a  part  of  section  16;  township  51,  range 
1  west,  Boise  meridian,  when  the  public  sur- 
veys are  extended.    On  the  8th  day  of  Sep-^ 
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tember,  1902,  a  criminal  complaint  was  lodg- 
ed against  the  plaintiff  In  the  probate  court 
of  Kootenai  county,  in  the  state  of  Idaho, 
charging  him  with  forcibly  and  unlawfully 
entering  and  detaining  said  premises  against 
the  defendant,  which  constitutes  a  misde- 
meanor under  the  laws  of  that  state.  The 
plaintiff  was  arrested  on  said  charge,  tried, 
and  acquitted.  This  action-  was  brought  to 
recover  damages  for  malicious  prosecution. 

The  complaint  alleged  that  the  prosecution 
was  instituted  by  the  defendant  wantonly, 
maliciously,  and  without  probable  cause,  and 
for  the  piuT)ose  of  unlawfully  obtaining  pos- 
session of  the  premises  above  described  and 
maliciously  depriving  the  plaintiff  of  such 
possession;  that  as  soon  as  plaintiff  was  ar- 
rested on  said  charge  the  defendant  cut  and 
removed  the  timber  from  said  land,  and  de- 
stroyed the  said  land  for  the  purpose  for 
which  It  was  settled  upon  by  the  plaintiff; 
that  the  plaintiff  was  compelled  to  employ 
counsel  and  pay  witness  fees  and  expenses  In 
his  defense  against  said  charge,  to  his  dam- 
age in  all  In  the  sum  of  $15,000,  for  which 
he  prays  judgment.  The  case  was  tried  be- 
fore a  jury,  and  resulted  In  a  general  ver- 
dict in  favor  of  the  plaintiff  In  the  sum  of 
$2,5.50,  accompanied  by  a  special  finding  that 
11,500  of  that  amount  was  for  Injury  to  the 
real  estate  In  controversy  between  the  par- 
ties. A  motion  for  a  new  trial  was  denied, 
and  a  judgment  entered  on  the  general  ver- 
dict. From  that  judgment  this  appeal  la 
prosecuted. 

We  will  now  consider  briefly  the  different 
errors  assigned.  It  Is  first  contended  that 
D.  R.  Cameron,  as  general  manager  of  the 
appellant  corporation,  had  no  authority,  by 
virtue  of  his  position,  to  commit  an  unlawful 
or  tortious  act  for  which  the  corporation 
would  be  liable.  The  law  undoubtedly  Is  as 
contended  by  the  appellant,  but  there  Is  no 
room  for  Its  application  In  this  case.  The 
testimony  shows  that  the  appellant  is  a  cor- 
poration organized  under  the  laws  of  this 
state,  and  was  at  the  time  complained  of  ex- 
tensively engaged  In  the  lumber  business  fn 
the  state  of  Idaho,  and  had,  or  claimed, 
large  tracts  of  timber  land  there.  Cameron 
was  the  general  manager  of  the  appellant, 
and  its  statutory  agent  in  Idaho.  He  was 
the  only  officer  of  the  company  residing  In 
that  state,  and  had  full  charge  of  its  business 
there.  The  criminal  charge  in  question  was 
made  and  prosecuted  to  a  final  judgment  un- 
der his  direction  and  by  his  authority.  He 
employed,  and  the  appellant  paid,  private 
coonsal  to  prosecute  the  case.  Some,  at 
least,  of  the  witnesses  for  the  prosecution 
were  paid  by  the  appellant.  The  general 
manager  and  other  employes  of  the  appellant 
attended  the  trial  as  witnesses  for  the  prose- 
cution. After  the  arrest,  and  before  the  trial 
of  the  criminal  charge,  the  president  and  sec- 
retary and  treasurer  of  the  appellant  were 
interviewed  by  one  of  the  attorneys  for  the 
respondent  In  relation  to  the  prosecution  of 


the  criminal  charge.  These  officers  were  In- 
formed by  the  attorney  that  the  prosecution 
was  unwarranted,  that  the  premises  were  not 
unlawfully  or  forcibly  entered  or  detained  by 
the  respondent,  and  that  the  appellant  bad 
no  interest  in  or  claim  to  them.  The  attor- 
ney further  asked  that  a  survey  be  made  to 
determine  the  questions  at  Issue,  and  that 
the  general  manager  of  the  appellant  be  in- 
structed to  desist  from  further  prosecuting 
the  respondent.  These  officers  communicat- 
ed with  the  general  manager  over  the  tele- 
phone, and  afterwards  Informed  the  attor- 
neys for  the  respondent  that  they  could  do 
nothing,  that  Cameron  had  full  charge  In  Ida- 
ho, and  that  matters  would  have  to  take  their 
course.  After  the  arrest  of  the  respondent 
the  appellant,  through  its  officers  and  em- 
ployes, cut  and  removed  the  timber  from  the 
land  in  controversy,  and  converted  It  to  its 
own  use.  Under  these  facts  It  cannot  be 
claimed  for  a  moment  that  the  appellant  is 
not  civilly  responsible  for  the  direct  and  ap- 
proximate results  of  the  prosecution. 

Objection  Is  also  made  to  the  testimony  of 
one  of  the  respondent's  attorneys  relating  to 
conversations  between  himself  and  the  presi- 
dent and  secretaiy  and  treasurer  of  the  ap- 
pellant In  regard  to  the  prosecution.  This 
conversation  was  competent  and  material  for 
the  purpose  of  showing  that  the  corporation 
had  knowledge  of  the  prosecutloh  while  the 
sanje  was  pending,  and  of  the  agency  through 
which  the  prosecution  was  brought  about. 
The  letter  from  respondent's  attorneys  to 
appellant,  objected  to,  had  a  direct  bearing 
upon  the  settlement  pleaded  in  the  answer 
and  testified  to  by  the  secretary  and  treas- 
urer of  the  appellant,  and  was  competent  In 
that  connection. 

The  appellant  assigns  as  error  the  refusal 
of  the  court  to  grant  a  nonsuit,  and  the  re- 
fusal to  grant  a  new  trial  on  the  ground  of 
the  Insufficiency  of  the  evidence.  On  this 
point  we  deem  It  sufficient  to  say  that  there 
was  ample  testimony  to  show  that  the  prose- 
cution was  wholly  unwarranted,  and  that  it 
was  waged  from  improper  motives.  The  con- 
clusion that  it  was  malicious,  and  without 
probable  cause.  Is  almost  irresistible. 

Exception  is  also  taken  to  an  instruction 
on  the  question  of  probable  cause.  It  is  con- 
tended that  probable  cause  Is  a  question  of 
law  for  the  court,  and  should  not  be  submit- 
ted to  the  jury.  Whether  this  Ije  true  or 
not,  the  instruction  was  clearly  right,  and 
could  not  be  prejudicial.  Whether  the  ques- 
tion of  probable  cause  is  for  the  court  or  the 
jury,  it  was  rightly  decided  In  this  case,  and 
the  appellant  has  no  ground  of  complaint 

Other  assignments  of  error  relate  to  vari- 
ous rulings  of  the  court  In  connection  with 
the  respondent's  right  to  recover  damages  for 
cutting  and  removing  the  timber  from  the 
land  In  controversy.  The  appellant  contends 
that,  inasmuch  as  the  land  will  be  a  part  of 
section  16  when  surveyed.  It  is  the  property 
of  the  state  of  Idaho  imder  Its  enabling  act. 
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and  the  respondent  cannot  recover  damage 
for  cuttlnj;  timber  thereon.  The  respondent, 
on  the  other  hand,  contends  that,  inasmuch 
as  he  settled  upon  the  land  before  surrey,  he 
'vrlU  have  a  preference  right  to  enter  the  same 
as  a  homestead  when  surveyed,  and  the  state 
of  Idaho  will  be  compelled  to  select  other 
lands  In  lieu  thereof.  In  the  view  we  take 
of  the  law,  It  matters  little  which  of  these 
contentions  is  correct.  Whether  the  land  be- 
longs to  the  state  of  Idaho  or  is  public,  un- 
surveyed  land  of  the  United  States,  with  no 
right  in  the  respondent  except  that  of  a  set- 
tler or  squatter,  there  Is  no  principle  of  law 
under  which  the  respondent  is  entitled  to  re- 
cover damages  for  cutting  or  removing  tim- 
ber therefrom.  The  possession  of  the  land 
was  lawful,  but  his  interest  in  the  land  at 
the  time  complained  of  was  limited  to  the 
right  of  occupancy.  In  so  far  as  the  wrong 
complained  of  injured  his  possession  or  Im- 
provements, it  was  a  trespass  against  him, 
and  he  has  a  right  of  action  therefor.  In  so 
far  as  the  wrong  was  a  permanent  injury  to 
the  freehold,  it  was  a  trespass  against  the 
United  States,  and  the  right  of  action  for 
such  rests  In  the  United  States.  Under  the 
facts  appearing  in  the  record,  the  respondent 
himself  could  not  lawfully  cut  the  timber  in 
the  manner  alleged,  if  at  all.  He  had  no  ti- 
tle to  the  timber  when  cut,  could  not  recover 
it  in  an  action  of  replevin,  nor  recover  dam- 
ages for  its  conversion.  On  the  other  hand, 
the  parties  who  cut  the  timber  were  liable 
to  prosecution  at  the  suit  of  the  United 
States,  and  the  United  States  could  recover 
Ihe  timber  in  an  action  of  replevin,  after  its 
severance  from  the  freehold,  or  damages  for 
its  conversion.  Shiver  v.  United  States,  169 
U.  S.  491, 16  Sup.  Ct.  54,  40  L.  Ed.  231;  Stone 
V.  United  States,  167  U.  S.  178,  17  Sup.  Ct. 
778,  42  L.  Ed.  127.  In  Shiver  v.  United 
States  the  court  said  that  the  privileges  of  a 
homesteader  with  respect  to  standing  timber 
are  analogous  to  those  of  a  tenant  for  life 
or  for  years.  In  McKeen  v.  Gammon,  33 
Me.  187,  an  action  was  brought  by  a  life  ten- 
ant to  recover  damages  for  the  cutting  of 
timber.  The  court,  iii  speaking  of  the  right 
of  action  and  the  measure  of  damages,  said: 
"The  plaintiff  can  recover  no  more  damages 
than  be  has  sustained,  nor  for  the  taking  and 
carrying  away  the  property  of  the  defend- 
ant's wife.  As  in  the  case  of  a  lease,  if  the 
lessor  fells  the  trees,  the  lessee  may  main- 
tain an  action  of  trespass  against  him,  and 
will  be  entitled  to  recover  damages  adequate 
to  the  loss  of  his  particular  interest,  and  al- 
so for  the  entry  into  his  land.  But  the  in- 
terest of  the  body  of  the  trees  remains  in  the 
lessor,  as  parcel  of  his  inheritance,  who  may 
punish  the  lessee  in  an  action  of  waste,  if  he 
fells  or  damages  any  of  them."  Again:  "If, 
then,  the  plaintiff  should  recover  damages 
for  the  timber  and  wood,  he  would  obtain 
what  belongs  to  the  wife  of  defendant.  But 
he  can  recover  only  the  special  damages 
which  he  has  sustained  for  the  breaking  and 


entering  his  close,  and  for  whatever  has  been 
carried  away,  which  was  necessary  for  the 
enjoyment  of  his  life  estate.  If  wood  enough 
for  fire  wood,  fencing,  and  building  materials 
was  left  in  a  situation  as  convenient  and 
easy  of  access  as  it  .was  before  the  trespass, 
the  Injury  would  appear  to  be  confined  to 
the  breaking  and  entering  upon  the  plain- 
tiff's close."  The  rights  of  the  respondent  In 
the  land  in  question  are  shadowy,  to  say  the 
least.  As  between  him  and  the  general  gov- 
ernment, he  has  no  rights  whatever.  The 
United  States  may  at  any  time  withdraw 
the  land  from  settlement,  place  it  in  the  gov- 
ernment reserve,  or  grant  it  to  another. 
Frisbie  V.  Whitney,  9  Wall.  187,  19  L.  Ed. 
668.  Indeed,  so  far  as  this  respondent  is 
concerned.  It  is  doubtful  if  he  has  not  plead- 
ed himself  out  of  court  as  to  this  item  of 
damage.  He  alleges  In  his  complaint  that 
the  appellant  cut  and  removed  the  timber 
from  the  land  "and  destroyed  said  land  for' 
the  purpose  for  which  it  was  settled  by  this' 
plaintiff."  The  only  inference  from  this  is 
that  the  respondent  settled  upon  the  land  for 
the  purpose  of  acquiring  the  timber,  and  the 
testimony  as  to  the  character  of  the  land 
gives  color  to  this  inference.  It  Is  question- 
able, therefore,  whether  the  respondent's  In- 
tentions were  not  unlawful,  or  whether  he 
had  any  rights  whatever  in  the  land.  But, 
in  any  event,  he  could  only  recover  for  in- 
Jury  to  his  possession  and  Improvements,  and 
not  for  the  cutting  or  removal' of  timber. 

The  judgment  must  therefore  be  reversed, 
and  if  the  respondent  within  30  days  from 
the  filing  of  the  remittitur  In  the  court  below 
files  a  release  of  the  $1,500  item  allowed  by 
the  jury  "for  Injuries  to  the  land,  the  court 
will  enter  judgment  for  the  respondent  for 
the  sum  of  $1,050.  with  interest  from  date  of 
the  verdict,  together  with  the  costs  in-  that 
court.  If  no  such  release  is  filed,  the  court 
will  grant  a  new  trial.  The  appellant  wIU 
recover  its  costs  in  this  court 

MOUNT,  0.  J.,  and  FULLBRTON,  ROOT, 
and  CROW,  JJ.,  concur. 


(39  Wasb.  620)' 
In  re  DIETRICH'S  ESTATE. 
NA80N  V.  BROWN  et  al. 
(Snpreme  Court  of  Washington.    Aug.  7,  1905.) 

1.  Administrators— Removal  —  Tender  of 
Issue— Service  of  Citation. 

Wliere  an  administrator  has  filed  his  res- 
ignation, and  thereby  tendered  the  issue  wheth- 
er or  not  bis  letters  should  be  revoked,  and  the 
heirs  have  joined  in  the  issue  thus  tendered,  tiie 
administrator  cannot  thereafter,  by  withdraw^ 
ing  his  resignation,  withdraw  from  the  issue 
thus  tendered;  but  the  heirs  have  the  right 
to  insist  upon  the  revocation  of  his  letters  for 
cause,  although  the  citation  provided  for  in 
probate  cases  by  Pierce's  Code,  §S  2329-2331 
(Ballinger's  Ann.  Codes  &  St.  §S  6081-6083), 
has  not  been  served  on  the  administrator. 

2.  Same— Misconduct  op  Administrator,  t 

An  administrator  who  neglected   for  fouP 
months  after  his  appointment  to  file  an  inven- 


1062 


81  PACIFIO  RBPORTBB. 


(Wash. 


tory,  or  to  cause  an  apprafsement  to  be  made, 
or  to  giv«  notice  to  creditors,  or  to  require 
voucliers  to  be  presented  for.  money  paid  out  by 
him,  and  wlio  liad  temporarily  removed  from 
the  state,  and  was  without  a  present  residence 
therein,  was  properly  removed  from  his  office. 
[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  {{ 
233,  243.] 

Appeal  from  Superior  Court,  King  County; 
W.  R.  BeU,  Judge. 

In  the  matter  of  the  estate  of  Elizabeth  M. 
Dietrich,  deceased.  Petition  by  Angle  F. 
Brown  and  others  for  the  removal  of  M.  C. 
Kason  as  administrator.  From  a  judgment 
of  removal,  the  administrator  appeals.  Af- 
firmed. 

Byers  &  Byers,  for  appellant  Hodgdon 
&  Armstrong,  for  respondent 

FULLERTON,  J.  Elizabeth  M.  Dietrich 
died  Intestate  In  King  county  in  this  state 
on  May  18,  1904,  leaving  estate  therein  sub- 
ject to  administration.  Subsequently  a  petl* 
tion  for  letters  of  administration  was  filed, 
and  on  July  2,  1904,  M.  C.  Nason,  the  app^ 
lant  herein,  was  appointed  by  the  court  ad- 
ministrator of  the  estate.  The  appellant 
qualified  as  such  administrator  by  taking  the 
oath  of  ofilce  and  filing  bis  bond,  but  per- 
formed none  of  his  other  duties  as  adminis- 
trator, except  to  take  possession  of  the  prop- 
erty, and  pay  certain  bills  which  he  claimed 
were  obligations  of  the  estate.  On  August 
3U,  1904,  the  appellant  tendered  bis  resignation 
as  administrator,  tendering  and  filing  at  the 
same  time  bis  account  with  the  estate,  show- 
lug  bis  receipts  and  disbursements.  Shortly 
after  the  resignation  and  account  had  been 
filed,  certain  of  the  heirs  of  the  deceased  pe- 
titioned for  the  appointment  of  an  adminis- 
trator de  bonis  non,  and  at  the  same  time 
filed  objections  to  the  account  submitted  by 
the  appellant  At  the  time  these  matters 
were  brought  on  for  hearing,  the  appellant 
withdrew  his  resignation,  whereupon  the  pe- 
titioners asked  for  his  removal,  on  the  ground 
that  he  had  wrongfully  neglected  his  dnties 
as  administrator,  to  the  detriment  of  the  es- 
tate. At  the  conclusion  of  thl6  hearing.  In 
which  all  of  the  parties,  including  the  ap- 
pellant, participated,  the  court  found  that 
the  appellant  had  failed  and  neglected  cer- 
tain of  bis  duties  as  administrator,  and  or- 
dered him  to  appear  on  a  day  named  in  the 
order,  and  show  cause  why  his  letters  should 
not  be  revoked.  Subsequently  this  order  was 
reduced  to  writing,  and  a  copy  thereof  served 
upon  the  appellant  and  his  counsel.  On  the 
day  appointed,  the  appellant  appeared  spe- 
cially, and  moved  to  quash  the  proceedings, 
on  the  ground  that  the  process  by  which  It 
was  sought  to  bring  him  Into  court  was  not 
In  accord  with  the  statute.  This  motion  was 
overruled,  whereupon  he  filed  an  answer  to 
the  merits  of  the  charges  of  neglect  recit- 
ed in  the  court's  order,  and  a  hearing  was 
had  thereon,  resulthig  in  an  order  revoking 


his  letters,  and  appointing  one  Charles  E. 
Shepard  administrator  de  bonis  non.  From 
this  order  Nason  appeals. 

The  principal  contention  of  the  appellant 
is  that  the  court  erred  in  refusing  to  qnash 
the  iHTOceedlngs  looking  to  the  revocation  of 
his  letters.  He  Insists  that  he  was  entitled 
to  be  brought  into  court  by  citation  and  no- 
tice, as  provided  for  in  sections  2329-2331  of 
Pierce's  Code  (section  6081-6083,  Balllng^s 
Ann.  Codes  &  St),  and  that  because  no  snefa 
citation  or  notice  as  therein  prescribed  was 
served  upon  him,  the  proceedings  to  revoke 
his  letters  should  have  been  quashed  for 
want  of  proper  notice  to  him.  Had  the  peti- 
tioners commenced  an  Independent  proceed- 
ing to  revoke  the  appellant's  letters,  doubt- 
less they  would  have  had  to  resort  to  this  or 
some  other  legal  method  to  bring  the  appel- 
lant before  the  court;  but  no  such  citation 
or  notice  was  necessary  In  this  Instance,  for 
the  reason  that  the  appellant  was  then  before 
the  court  on  this  very  matter.  He  had  filed 
his  resignation,  and  thereby  tendered  the  Is- 
sue whether  or  not  his  letters  should  be  re- 
yoked,  and  after  the  issue  had  been  joined 
In  by  the  heirs  of  the  estate,  he  could  not 
withdraw  from  It  by  withdrawing  his  resig- 
nation. On  the  hearing  touching  the  volun- 
tary revocation  of  his  letters,  the  heirs  had 
the  right  to  insist  upon  their  revocation  for 
cause.  On  the  merits  of  the  controversy,  it 
Is  insisted  that  no  sufficient  cause  was  shown 
to  authorize  a  revocation  of  the  appellant's 
letters.  But  it  was  shown  that  the  appellant 
had  been  appointed  administrator  on  May  18, 
1904,  and  that  up  to  the  time  of  the  hearing 
on  the .  question  of  his  resignation,  which 
was  had  on  September  15,  1904,  he  had  nei- 
ther filed  an  Inventory  of  the  property  of  the 
estate,  caused  the  same  to  be  appraised,  ae 
given  the  statutory  notice  to  creditors;  and 
it  was  made  to  appear,  also,  that  he  had  neg- 
lected to  require  verified  vouchers  to  be  pre- 
sented for  the  money  of  the  estate  his  ac- 
count showed  he  had  paid  out  and  that  he 
had  temporarily  removed  from  the  state,  and 
did  not  then  have  a  residence  therein.  The 
facts  abundantly  justified  his  removal  as  ad- 
ministrator, and  the  judgment  appealed  from 
will  be  affirmed. 

MOUNT,  C.  J.,  and  RUDKIN  and  CROW, 
JJ.,  concur. 


(89  Wwb.  C76) 
SLAGHT  v.  NORTHERN  PAC  RT.  CO. 
et  al. 

(Supreme  Court  of  Washington.     Aug.  14, 
1905.) 

1,  Federal    Coubts  —  Authomtt   of  Deci- 
sions—Federal QXTESTIONS. 

Whether  a  state  statute  of  limitations  runs 
against  a  settler  on  public  land  of  the  United 
States  until  the  issuance  of  a  patent  to  him 
presents  a  federal  question  on  which  the  de- 
cisions of  the  United  States  :SuBre;ne,C9iirt  are 
controlling.  » ~*    —  ^^^^^ 
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2.  Advebsb  Possession— Settlebs  on  Public 
Lard. 

Ltimitations  do  not  ran  against  a  settler  on 
public  lands  belonging  to  the  United  States  un- 
til the  issuance  of  a  patent  to  him. 

3.  Public  Lands  — Gbant  to  Bailkoads— 
Rights  of  Settlkbs— Necessitt  or  Con- 
demnation. 

Act  Cong.  March  3,  1875,  c.  152,  18  Stat. 
482  [U.  S.  Comp.  St.  1901.  p.  15G8],  grants 
railroads  a  right  of  way  through  the  public 
lands  of  the  United  States.  Section  3  of  the 
act  provides  that  the  Legislature  of  the  proper 
territory  may  provide  for  the  manner  in  which 
private  lands  and  possessory  claims  on  the  pub- 
lic lands  of  the  United  States  may  be  con- 
demned, and  where  such  provision  shall  not 
have  been  made  such  condemnation  may  be 
made  in  accordance  with  a  certain  act  of  Con- 
gress. Held,  that  a  railroad  acquires  no  title 
to  a  right  of  way  appropriated  by  it  as  against 
an  actual  settler  on  public  lands  until  it  ac- 
quires such  settler's  rights  by  condemnation, 
and  a  patent  issued  to  him  prior  to  condemna- 
tion vests  in  him  the  full  legal  title  free  from 
any  claim  on  the  part  of  the  railroad. 

4.  Estoppel — Acqutescencb. 

The  fact  that  an  owner  of  land  stands  by 
and  sees  the  survey  and  construction  of  a  rail- 
road on  his  lands  and  the  expenditure  of  a 
large  sum  of  money  in  connection  therewith 
does  not  preclude  him  from  maintaining  a  pos- 
.sessory  action  for  the  railroad's  right  of  way 
where  the  execution  on  the  judgment  is  stayed 
in  order  that  the  railroad  may  condemn  and 
appropriate  the  right  of  way,  so  that  the  only 
effect  of  the  judgment  Is  to  compel  the  railroad 
to  make  compensation  for  the  property  taken 
by  it. 

Appeal  from  Superior  Court,  Whitman 
County;  Chester  F.  Miller,  Judge. 

Action  by  Jacob  Slaght  against  the  North- 
em  Pacific  Railway  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

John  M.  Bums  (James  B.  Kerr,  of  counsel), 
for  appellants.  Thomas  Neill  (W.  B.  Mc- 
Croskey  and  A.  A.  Wilson,  of  counsel),  for 
respondent. 

RUDKIN,  J.  In  March,  1883,  the  plaintiff 
in  this  action  established  his  residence  on 
lots  10,  11,  14,  and  15,  of  section  1,  township 
16  north,  of  range  45  east  of  the  Willamette 
meridian,  In  Whitman  county,  and  continued 
to  reside  thereon  until  the  year  1897.  On  the 
81st  day  of  October,  1887,  he  made  application 
at  the  proper  land  office  to  enter  said  lands 
under  the  homestead  laws  of  the  United 
States,  alleging  settlement  on  the  4th  day  of 
March,  1883.  The  Northern  Pacffic  Railroad 
Company,  having  prior  to  said  application  se- 
lected said  tracts  as  Indemnity  under  the 
act  of  July  2,  1864,  was  notified  of  the  plain- 
tiff's application  by  the  register  and  receiver 
of  the  local  land  office.  The  contest  thus  In- 
stituted was  carried  by  appeal  to  the  Secre- 
tary of  the  Interior,  and  resulted  in  a  final 
decision  in  the  plaintiff's  favor  on  the  20th 
day  of  May,  1896.  On  the  20th  day  of  AprU, 
189T,  a  homestead  patent  issued  to  the  plain- 
tiff. During  the  year  1886  and  the  first  half 
of  the  year  1887  the  Spokane  &  Palouse 
Railway  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  territory 


of  Washington,  constructed  and  completed  a 
railroad  upon  and  over  lots  10  and  11,  above 
described,  at  great  expense;  and  ever  since 
such  construction  said  railroad  has  been  op- 
erated daily,  carrying  freight,  passengers, 
and  United  States  mail.  Since  1886  the  Spo- 
kane &  Palouse  Railway  Company  and  its 
successor  in  interest  have  claimed  a  right  of 
way  over  said  lots  10  and  11  for  said  railway 
100  feet  wide  on  each  side  thereof.  It  would 
be  possible  for  the  Northern  Pacific  Railway 
Company,  successor  in  interest  of  the  Spo- 
kane &  Palouse  Railway  Company,  to  carry 
freight,  passengers,  and  United  States  mall 
over  a  right  of  way  across  said  described 
lands  not  exceeding  25  feet  In  width,  and  a 
space  100  feet  square  would  permit  of  the 
erection  of  a  depot  at  the  town  of  Palouse; 
but  great  Inconvenience  would  result  to  the 
citizens  of  Palouse  and  vicinity  and  to  said 
railway  company  if  these  were  all  the  facili- 
ties had  for  receiving  and  delivering  freight, 
passengers,  and  mail.  For  the  convenient 
prompt,  and  expeditions  bandllng  of  freight 
and  the  erection  of  warehouses  and  elevators 
for  the  storing  of  grain  and  wheat  it  is  nec- 
essary to  have  a  right  of  way  200  feet  In 
width  across  said  land,  as  claimed  by  the 
railway  company.  At  the  time  said  railway 
was  surveyed  and  constructed  the  plaintiff 
resided  upon  said  lands,  knew  of  its  con- 
struction, and  of  the  expenditure  of  large 
sums  of  money  in  such  construction.  About 
the  time  the  surveyors  entered  upon  said 
lands  the  plaintiff  published  a  notice  In  the 
Palouse  News,  a  newspaper  printed  and  pub-  • 
Hshed  in  the  vicinity  of  the  land,  forbidding 
all  persons  to  trespass  thereon;  but  this  was 
'the  only .  objection  made  to  the  construction 
of  the  road.  In  the  month  of  August,  1887. 
the  Northern  Pacific  Railroad  Company, 
claiming  to  be  the  owner  of  lots  10,  11,  14, 
and  15,  above  described,  conveyed  the  same 
to  one  William  L.  Powers,  and  on  the  14th 
day  of  September,  1887,  Powers  conveyed  to 
the  Spokane  &  Palouse  Railway  Company  a 
right  of  way  200  feet  wide  across  said  lots  10 
and  11,  being  the  same  right  of  way  then 
claimed  by  the  Spokane  &  Palouse  Railway 
Company,  and  now  claimed  by  the  Northern 
Pacific  Railway  Company.  On  the  12th  day 
of  May,  1897,  the  Spokane  &  Palouse  Rail- 
way Company,  William  L.  Powers,  and  oth- 
ers, as  successors  In  Interest  of  Powers,  un- 
der the  above  deed  of  conveyance  from  the 
Northern  Pacific  Railroad  Company,  brought 
an  action  in  the  superior  court  of  Whitman 
county  for  the  purpose  of  having  the  plaintiff 
In  this  action  declared  a  trustee  of  lots  10, 
11,  14,  and  15,  above  described,  for  the 
plaintiffs  In  said  last-mentioned  action.  A 
demurrer  to  the  complaint  in  said  action  was 
sustained,  and  a  final  judgment  entered  for 
the  defendant  therein,  the  plaintiff  herein. 
Said  judgment  was  thereafter  affirmed  by 
the  Supreme  Court  of  the  state  of  Washing- 
ton and  by  the  Supreme  Court  of  the  United 
States.    No  suit  or  actiipn  otany  kind  was 
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commenced  by  this  plaintiff  to  recover  the 
possession  of  said  right  of  way,  or  to  enjoin 
or  restrain  the  construction  of  said  road  or 
Its  maintenance  over  said  right  of  way,  or  to 
recover  damages  for  the  talking  or  retention 
of  said  right  of  way,  prior  to  the  commence- 
ment of  this'  action.  This  action  was  com- 
menced shortly  after  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  the  ac- 
tion al>ove  I'eferred  to.  The  summons  was 
served  on  the  Northern  Pacific  Railway  Com- 
pany on  the  9th  day  of  October,  1901,  and 
the  complaint  filed  on  the  4th  day  of  June, 
1902.  The  Spolcane  &  Paiouse  Railway  Com- 
pany conveyed  the  right  of  way  in  controver- 
sy to  the  Northern  Pacific  Railway  Company 
on  the  2l8t  day  of  February,  1889.  The  fore- 
going facts,  and  others  not  deemed  material, 
are  set  forth  In  the  pleadings  and  agreed  to 
by  the  parties.  This  action  was  brought  to 
recover  the  possession  of  the  right  of  way 
above  referred  to  across  lots  10  and  11.  The 
court  below  awarded  to  the  plaintiff  the  pos- 
session of  all  of  said  right  of  way,  except  a 
strip  of  land  25  feet  In  width  along  which 
the  road  is  constructed,  and  a  parcel  of  land 
100  feet  square  for  a  depot  site,  but  stayed 
execution  on  the  judgment  for  "a  period  of  90 
days.  In  order  that  the  Northern  Pacific  Rail- 
way Company  might  have  an  opportunity  to 
condemn  and  appropriate  the  remainder  of 
the  right  of  way.  From  the  judgment  so  en- 
tered the  defendants  appeal. 

From  the  foregoing  facts  the  appellants 
malce  the  following  contentions:  First,  that 
•  the  Northern  Pacific  Railway  Company,  as 
successor  in  Interest  of  the  Spokane  &  Pa- 
louse  Railway  Company,  has  a  right  of  way 
200  feet  in  width  across  said  lots  10  and  11. 
by  adverse  possession  under  the  laws  of  the 
state  of  Washington;  second,  that  the  North- 
em  Pacific  Railway  Company,  as  successor 
In  Interest  of  the  Siwkane  &  Paiouse  Railway 
Company,  has  a  right  of  way  200  feet  in 
width  across  said  lots  10  and  11  under  the 
act  of  Congress  of  March  3,  1875,  c.  152,  18 
Stat.  482  [U.  S.  Comp.  St  1901,  p.  1568], 
granting  rights  of  way  over  public  lands  to 
certain  railway  companies;  and,  third,,  that. 
Inasmuch  as  the  Northern  Pacific  Railway 
Company  Is  in  possession  of  the  right  of 
way,  using  the  same  for  public  purposes,  a 
possessory  action  to  recover  the  land  will 
not  lie. 

1.  The  Northern  Pacific  Railway  Company 
and  Its  predecessor  In  Interest  have  held  the 
right  of  way  In  controversy  openly,  notori- 
ously, adversely,  and  under  color  of  title  and 
claim  of  right  for  more  than  10  years  prior 
to  the  commencement  of  this  action;  and 
unless  there  was  something  in  the  nature  of 
the  respondent's  title  or  in  the  pending  liti- 
gation that  prevented  the  operation  of  the 
state  statute  of  limitation,  the  defense  of  ad- 
verse possession  must  prevail.  The  appel- 
lants contend  that  the  respondent,  by  virtue 
of  his  settlement  rights,  might  have  enjoined 
the  Spokane  &  Paiouse  Railway  Company 


from  entering  upon  the  land,  or  from  inter- 
fering with  bis  possession,  or  might  have  re- 
covered damages  for  Injury  to  his  possession 
In  an  action  at  law.  This  is  no  doubt  true: 
but  the  respondent  holds  title  under  a  patent 
from  the  United  States,  and  he  contends 
that  the  state  statute  of  limitations  was  dor- 
mant until  patent  issued.  This  presents  a 
federal  question,  and  we  must  look  to  the 
decisions  of  the  Supreme  Court  of  the  Unit- 
ed States  for  our  guidance.  Under  the  laws 
of  Missouri  a  homesteader  or  pre-emptioner 
may  maintain  an  action  of  ejectment  from 
the  date  of  his  filing  to  recover  possession  of 
the  land  embraced  in  his  entry.  By  reason 
of  this  fact  the  Supreme  Court  of  that  state 
held  that  the  state  statute  of  limitations  com- 
menced to  run  as  soon  as  the  right  of  entry 
accrued,  notwithstanding  the  title  was  in  the 
United  States.  The  case  was  taken  to  the 
Supreme  Court  of  the  United  States,  and  in 
Gibson  V.  Chouteau,  13  Wall.  92,  20  L.  Ed. 
534,  the  judgment  was  reversed,  the  court 
saying:  "But  neither  in  a  separate  suit  In 
a  federal  court  nor  in  answer  to  an  action  of 
ejectment  In  a  state  court  can  the  mere  occu- 
pation of  the  demanded  premises  by  plain- 
tiffs or  defendants  for  the  period  prescribed 
by  the  statute  of  limitations  of  the  state  be 
held  to  constitute  a  sufficient  equity  in  their 
favor  to  control  the  legal  title  subsequently- 
conveyed  to  others  by  the  patent  of  the  Unit- 
ed States,  without  trenching  upon  the  power 
of  Congress  In  the  disposition  of  the  public 
lands.  That  power  cannot  be  defeated  or 
obstructed  by  any  occupation  of  the  premises 
before  the  Issue  of  the  patent,  under  state 
legislation,  in  whatever  form  or  tribunal  such 
occupation  be  asserted."  In  a  later  case — 
Mcllhlnney  v.  Flcke,  61  Mo.  329— the  Su- 
preme Court  of  Missouri,  says:  'The  Su- 
preme Court  of  the  United  States  In  Gibson 
V.  Chouteau,  13  Wall.  92,  20  L.  Ed.  534,  have 
held  that,  although  the  patent  has  Issued  to 
the  same  person  who  entered  the  land,  and 
although  our  statute  allows  the  holder  of  the 
entry  to  get  possession  by  ejectment  so  soon 
as  bis  entry  is  made,  and  although  our  stat- 
ute of  limitations  logins  to  run  from  the 
date  of  the  right  of  entry,  yet  as  the  legal 
title  remained  In  the  United  States  after  the 
entry  and  up  to  the  date  of  patent,  our  stat- 
ute of  limitation  had  no  effect  as  a  bar,  be- 
cause It  interfered  with  the  primary  disposal 
of  the  soil."  The  doctrine  of  the  Gibson 
Case  is  reaffirmed  In  Redfleld  v.  Parks.  132 
U.  S.  239.  10  Sup.  Ct.  83,  33  I*  Ed.  327,  where 
It  Is  held  that  the  doctrine  of  relation  does 
not  apply  in  such  cases,  and  that  the  state 
statute  of  limitations  does  not  commence  to 
run,  even  upon  Issuance  of  final  receipt,  after 
full  payment.  In  the  latter  case  the  patent 
did  not  issue  for  19  years  after  final  receipt 
This  rule  had  been  uniformly  followed  in 
the  state  courts.  The  plea  of  title  by  adverse 
possession  cannot  therefore  prevail 

2.  Has  the  appellant  railroad  company  a 
right  of  way  under  th^ftg|cfl?/*fe'^*§»;3^* 
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This  act  undoubtedly  grants  a  right  of  way 
over  all  public  lands,  and  the  grant  attaches 
Immediately  upon  compliance  with  the  re- 
quirements of  the  act.  And,  as  held  by  the 
court  in  Jiimestown  &  Northern  Railway  Co. 
V.  Jones,  177  U.  S.  125,  20  Sup.  Ct.  568,  44  L. 
Ed.  008,  a  settler  upon  the  land  after  the 
grant  attaches  takes  it  subject  to  the  grant. 
We  are  of  the  opinion,  however,  that  the 
grant  does  not  attach  to  lands  occupied  by  a 
settler,  and  subject  to  his  settlement  rights, 
until  after  the  condemnation  provided  for  in 
section  3  of  the  act  (18  Stat  482  [D.  8. 
Comp.  St.  1901,  p.  1568])-  It  seems  to  have 
been  the  purpose  of  Congress  to  grant  a  full 
and  complete  right  of  way  over  lauds  occu- 
pied by  a  settler  as  soon  as  the  settler's 
rights  were  acquired  by  condemnation,  and 
not  to  grant  the  right  oVer  occupied  lands  In- 
dependent of  condemnation.  If  lands  along 
the  line  of  the  road  are  occupied  by  a  settler, 
and  his  rights  are  not  acquired  by  condem- 
nation, and  afterwards  ripen  into  a  patent 
from  the  government,  he  acquires  the  full 
legal  title,  free  from  any  claim  on  the  part 
of  the  company.  This  precise  question — In 
fact  every  question  Involved  in  this  case — 
was  before  the  Supreme  Court  of  Colorado 
in  Denver  &  R.  G.  R.  Co.  v.  Wilson,  62  Pac. 
843.  In  that  case  Wilson,  the  plaintiff,  filed 
upon  the  land  over  which  the  right  of  way 
was  claimed,  under  the  pre-emption  laws  of 
the  United  States,  on  the  20th  day  of  June, 
1885.  In  July,  1887,  after  complying  with 
all  the  requirements  of  the  act  of  1875,  ex- 
cept to  condemn  the  rights  of  Wilson,  the 
railway  company  defendant  obtained  a  deed 
to  the  right  of  way  from  one  Bennet,  who 
was  holding  the  lands  adversely  to  Wilson 
and  contesting  his  rights  before  the  depart- 
ment. The  railway  company  immediately 
entered  Into  possession  of  the  right  of  way 
and  built  its  road.  On  July  15,  1896,  Wilson 
obtained  a  patent  for  the  land  from  the  Unit- 
ed States,  and  soon  thereafter  brought  an 
action  of  ejectment,  styled  an  action  to  re- 
cover possession  of  real  property  by  the  Colo- 
rado Code,  to  recover  possession  of  the  right 
of  way.  The  defendant  there,  as  here,  claim- 
ed a  right  of  way  under  the  act  of  1875,  un- 
der the  state  statute  of  limitations  and  by 
estoppel.  The  court  held,  however,  that  the 
railway  company  acquired  no  rights  over  the 
pre-emption  claim  of  the  plaintiff  without 
condemnation,  and  that  the  full  legal  title 
inured  to  him  under  the  patent  from  the 
United  States.  In  answer  to  the  plea  of  the 
statute  of  limitations  the  court  said:  "The 
authorities  are  that,  as  between  rival  indi- 
vidual claimants  over  land  acquired  from  the 
United  States  government,  the  statute  of 
limitations  does  not  begin  to  run  in  favor  of 
an  adverse  claimant  in  possession,  as  against 
an  entryman,  until  the  latter,  by  a  full  com- 
pliance with  the  law,  ))ecomes  entitled  to  a 
patent"  In  I^rsen  v.  O.  R.  &  N.  Co.,  19  Or. 
240.  23  Pac.  974,  it  was  held  that  a  railway 
company  acquired  no  rights  under  the  act  of 


1875  as  against  a  homestead  claimant  with- 
out condemnation.  In  Enoch  v.  Spokane 
Falls,  etc.,  Ry.  Co.,  6  Wash.  893,  33  Pac.  966, 
this  court  held  that  the  grant  under  the  act 
of  1875  "Is  not  operative  upon  lands  to  which 
private  rights  have  previously  attached." 
See,  also,  Railway  Company  v.  Sture,  32 
Minn.  95,  20  N.  W.  229;  Railroad  Company  v. 
Jones,  7  N.  D.  619,  76  N.  W.  227.  We  think 
the  decisions  of  the  Supreme  Court  of  the 
United  States  in  Railroad  Company  v.  Os- 
bom,  160  U.  S.  103.  16  Sup.  Ct.  219,  40  L. 
Ed.  346.  and  Spokane  Falls,  etc.,  Railway 
Co.  V.  Ziegler,  167  U.  S.  65,  17  Sup.  Ct.  728, 
42  L,.  Ed.  79,  arising  under  the  act  of  1875, 
tend  to  sustain  these  conclusions.  We  are 
therefore  of  opinion  that  the  appellants  have 
no  rights  as  against  the  respondent  under  the' 
act  of  1875. 

3.  Can  a  possessory  action  be  maintained 
to  recover  the  possession  of  a  railroad  right 
of  way  under  the  circumstances  disclosed  by 
the  record  before  us?  In  Biles  v.  Tacoma, 
Olympia,  etc.,  Railway  Company,  5  Wash. 
509,  32  Pac.  211 — a  similar  case — a  judgment 
In  ejectment  in  favor  of  the  plaintiff  was  af- 
firmed by  this  court,  but  the  right  to  main- 
tain such  an  action  was  not  discussed.  It 
appears  from  the  dissenting  opinion  in 
Downs  V.  Seattle  &  Montana  Ry.  Co.,  5 
Wash.  778,  32  Pac.  745,  33  Pac.  973,  that  the 
judgment  in  the  Biles  Case  was  in  all  re- 
spects similar  to  the  judgment  In  this  case, 
and  the  procedure  was  approved  by  the  dis- 
senting judges.  In  Hathaway  v.  Takima 
Water,  Light  &  Power  Company,  14  Wash. 
469,  44  Pac.  896,  53  Am.  St  Rep.  874,  the 
court  enjoined  the  maintenance  of  a  ditch 
across  the  land  of  the  plaintiff  where  the 
right  of  way  had  been  taken  and  the  ditch 
constructed  without  condemnation,  but  stay- 
ed proceedings  for  30  days  to  allow  condem- 
nation proceedings  to  be  Instituted.  This 
judgment  was  afterwards  aflSrmed  by  this 
court,  but  the  question  of  procedure  was  not 
discussed.  In  Kakeldey  v.  Columbia  &  P.  S. 
Ry.  Co.,  80  Pac.  206,  this  court  says:  "An 
owner  of  land,  who  stands  by  and  without 
protest  sees  a  railroad  constructed  thereon, 
Is  estopped  to  thereafter  maintain  an  action 
in  ejectment  or  suit  for  injunction  to  pre- 
vent the  operation  of  the  road.  His  remedy 
is  limited  to  an  action  for  damages  for  his 
compensation" — citing  Roberts  v.  .N.  P.  R. 
Co.,  158  U.  S.  1,  15  Sup.  Ct.  756,  39  L.  Ed. 
873;  N.  P.  R.  R.  Co.  v.  Murray,  87  Fed.  648, 
31  C.  C.  A.  183,  and  other  cases  fully  sustain- 
ing the  rule  there  announced.  On  the  other 
hand,  in  New  York  v.  Pine,  185  U.  S.  93,  22 
Sup.  Ct  592,  46  L.  Ed.  820,  the  Supreme 
Court  of  the  United  States  reversed  a  de- 
cree granting  an  unconditional  injunction, 
"with  instructions  to  set  aside  Its  decree,  and 
to  enter  one  providing  for  an  ascertainment 
In  the  way  courts  of  equity  are  accustomed 
to  proceed,  of  the  damages,  if  any.  which 
the  plaintiffs  will  suffer  by  the  construction 
of  the  dam  and  the  appropriation  of  the  wa- 
Digitized  by  KjKJ^UWIK, 
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ter,  and  for  which  the  defendant  Is  legally- 
responsible — a  proposition  upon  which  we  ex- 
press no  oplnlon^-and  fixing  a  time  within 
which  the  defendant  will  be  required  to  pay 
such  sum;  and  that  upon  the  failure  to 
make  such  payment  an  Injunction  will  issue 
as  prayed  for,  and,  on  the  other  hand,  that 
upon  payment  a  decree  will  be  entered  in  fa- 
vor of  the  defendant.  If  the  plaintiffs  shall 
prefer  to  have  their  damages  assessed  by  a 
jury,  leare  may  be  given  to  dismiss  the  bill 
without  prejudice  to  an  action  at  law."  The 
authorities  are  divided  on  this  question.  If 
a  judgment  In  ejectment  at  law  or  decree  of 
injunction  In  equity  would  have  the  effect 
of  stopping  the  operation  of  the  railroad,  or 
disabling  It  from  discharging  Its  duties  to 
the  public,  there  would  be  strong  and  con- 
trolling reasons  why  such  judgment  or  de- 
cree should  not  be  awarded.  But  if  proceed- 
ings are  stayed  as  in  this  case,  and  the  only 
effect  of  the  judgment  In  ejectment  is  to 
compel  the  railway  company  to  make  com- 
pensation for  the  property  taken,  we  see  no 
valid  objection  to  such  proceeding  on  the 
ground  of  public  policy  or  otherwise.  While 
there  has  been  apparent  delay  on  the  part 
of  the  respondent  In  the  assertion  of  hlg 
rights,  It  must  be  remembered  that  the  prop- 
erty was  In  UUgation  from  1887  until  1901 
between  the  respondent  and  those  under 
whom  the  appellants  claim.  If  the  value  of 
the  land  has  Increased  or  conditions  changed 
since  the  right  of  way  was  taken,  it  Is  the 
misfortune  of  the  appellants.  This  branch 
of  the  case  involves  no  question  of  federal 
law. 

There  Is  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 

FIT1.LERT0N,    CROW,    and   ROOT,   JJ., 
concur. 


(39  Wash.  62S) 

CHAPMAN  V.  TTSON  et  al. 
(Supreme  Court  of  Washington.    Aug.  7, 1905.) 

1.  TBUSTS— PUBCHASE    OP  tiAND— USB    OF   AS- 

SUMRU  Name. 

Wiiere  a  father  purchased  lands  with  his 
own  funds,  and  held  exclusive  possession  there- 
of, exercising  acts  of  ownership  over  the  same, 
the  bare  fact  that  he  used  the  hatne  of  his  in- 
fant son  in  makine  the  purchase,  falsely  repre- 
senting it  to  be  bis  own  name,  but  without 
using  any  of  the  son's  funds,  did  not  work  a 
forfeiture  of  his  title,  nor  create  any  owner- 
ship or  title,  legal  or  equitable,  in  the  son, 

2.  Deeds— Use  of  Assumed  Name— Effect— 

FOBGEEY. 

Where  a  father  purchased  lands  with  his 
own  funds  for  himself,  but  used  the  name  of 
his  infant  son  in  the  transaction,  falsely  repre- 
senting such  name  to  be  his  own  name,  a  con- 
veyance made  by  him  under  the  assumed  name 
pa.ssed  title  to  his  grantee,  and  could  not  be  suc- 
cessfully attacked  as  a  forgery. 

[Ed.   Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Deeds,  i  60.] 

3.  8ame— Knowledge  op  Grantees. 

Where  a  father  used  his  infant  son's  name 
in  purchasing  and  selling  land  for  himself,  and 
was  known  by  such  name  by  the  persons  deal- 


ing with  him,  the  fact  that  such  persons  knew 
the  son,  who  was  but  four  years  of  age,  and 
also  knew  his  name,  did  not  affect  their  title 
to  the  land. 
4.  Same— PBBStJMPTioNS. 

Where  a  father  and  son  have  the  same 
name,  and  a  conveyance  of  land  is  made  with- 
out designating  whether  to  the  father  or  son, 
the  law  will  presume,  in  the  absence  of  proof 
to  the  contrary,  that  the  father  was  intended 
for  the  grantee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Gent  Dig.  Deeds,  J  56a] 

Appeal  from  Superior  Court,  Whitman 
Ciounty;  S.  J.  Chadwlck,  Judge. 

Action  by  W.  T.  Chapman,  as  adminis- 
trator of  the  estate  of  Porter  L.  Denlson,  de- 
ceased, against  William  F.  Tyson  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Barnes  &  Latimer,  Alfred  M.  Craven,  and 
W.  L.  Husbands,  for  appellant.  Hanna  & 
Hanna  and.R.  H.  Kipp,  for  respondents. 

CROW,  J.  Action  by  appellant,  W.  T. 
Chapman,  as  administrator  of  the  estate  of 
Porter  L.  Denlson,  deceased,  to  recover  pos- 
session of,  and  determine  the  title  to,  real 
estate  in  Whitman  county.  In  the  second 
amended  complaint  it  was  alleged  that  Por- 
ter L.  Denlson  was,  on  May  9,  1886,  seised 
and  possessed  of,  and  was  owner  of,  the  fee- 
simple  title  to  the  northeast  quarter  of  sec- 
tion 7,  and  lots  1  and  2  of  section  8,  in  town- 
ship 19  N.,  of  range  46  B.,  W.  M.,  and  that 
on  said  date  he  was  also  seised  and  possess- 
ed of,  and  was  .the  owner  of,  the  equitable 
title  to  the  northwest  quarter  of  section  7  in 
the  same  township  and  range;  that  said  Por- 
ter L.  Denlson  died  Intestate  in  March,  189S, 
being  then  a  minor  about  17  years  of  age; 
that  at  the  time  of  his  death  and  at  all 
times  subsequent  to  said  6th  day  of  May. 
1886,  he  was  the  owner  of,  and  entitled  to  the 
immediate  possession  of,  all  of  said  real 
estate;  that  the  several  respondents  had 
wrongfully  and  unlawfully  entered  upon  said 
land,  had  dispossessed  said  Porter  L.  Denl- 
son, and  wrongfully  withheld  possession 
from  him  until  the  date  of  his  death,  and 
still  wrongfully  withhold  said'  possession 
from  appellant.  In  this  opinion  we  will  des- 
ignate the  northeast  quarter  of  section  7  and 
lots  1  and  2  of  section  8  as  "tract  1,"  and  the 
northwest  quarter  of  section  7  as  "tract  2." 
The  respondents  George  Strange  and  wife, 
in  their  separate  answer,  claim  title  to  and 
possession  of  the  north  66  rods  of  said  tract 
1;  the  respondents  William  Tyson,  Walter 
T^son,  and  Byron  Tyson,  by  their  separate 
answer,  claim  possession  of  and  title  to  the 
remaining  portion  of  said  tract;  and  the  re- 
spondents Henry  D.  Kay  and  wife  claim 
possession  of  and  title  to  all  of  said  tract  2. 
Many  facts  fully  showing  the  entire  chain 
of  title  are  pleaded,  and  disclosed  by  the 
evidence,  but  we  will  mention  such  facts 
only  as  are  of  controlling  influence  in  settling 
the  matters  in  dispuJ^tj^gd  by  vjwwv  iv^ 
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As  to  tract  1,  It  is  conceded  that  on  May 
9,  1886,  a  deed  was  executed  for  said  lots  1 
and  2  in  section  8  by  the  owners  of  the  fee- 
simple  title  thereto,  one  James  B.  Tyson, 
now  deceased,  and  Mary  A.  Tyson,  his  wife, 
to  P.  L.  Benison;  and  that  on  December  1. 
1885,  a  deed  w^s  executed  for  the  northeast 
quarter  of  section  7  by  the  owners  of  the  fee- 
simple  title  thereto,  the  Northern  Pacific 
Railroad  Company  et  al.,  to  P»rter  Leroy 
Denison.  At  the  time  of  the  execution  of 
these  deeds  Porter  L.  Denison  was  a  minor 
about  four  or  flve  years  of  age,  residing  with 
one  Lewis  H.  Denison,  his  father.  Said 
Lewis  H.  Denison,  afterwards  using  the 
name  of,  and  representing  himself  to  be,  Por- 
ter L.  Denison,  conreyed  all  of  said  tract 
1  to  said  James  B.  Tyson,  from  whom  re- 
spondents Strange  and  wife  deraign  title  to 
the  north  66  rods,  and  respondents  William, 
Walter,  and  Byron  Tyson  deraign  title  to  the 
remainder  of  said  tract  1.  As  to  tract  2,  It 
Is  conceded  that  on  December  1,  1885,  the 
Northern  Pacific  Railroad  Company,  being 
owner  thereof,  executed  a  five-year  contract 
of  sale  therefor  to  Porter  L.  Denison  for 
$859.05,  payable  $158.70  cash  and  the  re- 
mainder in  five  annual  Installments.'  This 
contract  was  never  recorded,  but  on  January 
4,  1887,  was  assigned  to  James  B.  Tyson  by 
said  Lewis  H.  Denison,  who  in  making  such 
assignment  vised  the  name  of,  and  claimed  to 
be.  Porter  L.  Denison.  Thereafter,  on  July 
8,  1890,  the  Northern  Pacific  Railroad  Com- 
pany executed  and  delivered  a  deed  for  said 
tract  2  to  said  James  B.  Tyson,  from  whom 
the  respondents  Kay  and  wife  dei-algn  title. 
The  respondents  separately  pleaded  posses- 
sion and  title  in  themselves  to  the  various 
portions  of  said  lands,  as  above  mentioned, 
and  alleged  that  all  of  said  lands  were  pur- 
chased by  said  Lewis  H.  Denison  in  the  name 
of  Porter  L.  Denison;  that  when  he  so  pur- 
chased the  same  of  said  James  B.  Tyson  and 
said  Northern  Pacific  Railroad  Company  he 
claimed  his  name  was  Porter  L.  Denison; 
that  he  purchased  said  real  estate  for  him- 
self; that  he  went  Into  possession  thereof, 
and  at  all  times  exercised  exclusive  acts  of 
ownership  over  the  same,  until  said  sales 
were  made  by  him;  that  at  the  time  said 
Northern  Pacific  Railroad  Company  and 
James  B.  Tyson  sold  said  lands  to  said  Lewis 
H.  Denison  they  understood  and  believed  his 
name  to  be  Porter  L.  Denison,  and  under- 
stood and  believed  that  he  was  Porter  L. 
Denison,  and  sold  the  land  to  the  identical 
person  so  representing  himself  to  be  Porter 
L.  Denison;  that  at  said  time  Porter  L.  Deni> 
son,  now  deceased,  was  a  minor  of  only  about 
four  or  five  years  of  age,  incapable  of  con- 
tracting; that  he  knew  nothbig  of  said  pur- 
chases, and  that  the  same  were  not  made  for 
him,  in  trust  or  otherwise.  Appellant  denies 
all  these  allegations,  claiming  said  lands 
were  purchased  for  said  minor.  Porter  L. 
Denison,  with  funds  which  he  inherited  from 
his  deceased  mother,  the  first  wife  of  aald 


Lewis  H.  Denison.  The  evidence,  however; 
falls  to  show  that  Lewis  H.  Denison  used 
any  money  of  said  pilnor  in  making  said 
purchases.  At  the  time  of  said  purchases 
said  Lewis  H.  Denison  was  a  widower,  but 
afterwards,  and  before  the  execution  of  said 
deed  for  tract  1  to  James  B.  Tyson,  he  mar- 
ried one  Ajina  Denison,  who  joined  him  in 
said  deed  as  the  wife  of  Porter  L.  Denison. 
Said  deed  to  tract  1  was  acknowledged  be- 
fore one  O.  BL  Williams,  a  notary  public, 
and  said  assignment  of  said  railroad  contract 
for  tract  2  was  acknowledged  before  one 
Thos.  R.  Tannatt,  a  notary  public;  and  as 
to  each  transaction  the  notaries  severally 
testified  that  Lewis  H.  Denison  repre- 
sented himself  to  be  Porter  L.  Denison, 
Willie  said  Tannatt,  who  had  previously 
known  Lewis  H.  Denison,  also  testified  that 
he  had  known  him  as.  Porter  L.  Denison. 
The  trial  court  made  findings  of  fact  in  exact 
accordance  with  the  claims  of  respondents, 
to  the  substantial  effect  that  Lewis  H.  Deni- 
son purchased  all  of  said  lands  himself  with 
his  own  funds,  at  the  time  falsely  claiming 
his  name  to  be  Porter  L.  Denison;  that  his 
grantors  sold  to  him  personally,  but  under 
said  name  of  Porter  L^  Denison,  bellevlhg 
that  to  be  his  name;  that  he  held  exclusive 
possession  of  said  real  estate,  exercising  acts 
of  ownership  thereover  until  he  sold  the 
same;  that  when  he  sold  and  conveyed  tract 
1  by  deed  and  tract  2  by  assignment  of  the 
railroad  contract,  as  above  mentioned,  he 
represented  himself  to  his  vendee,  James  B. 
Tyson,  and  the  notaries  to  be  Porter  L.  Deni- 
son, claiming  his  name  was  Porter  L.  Deni- 
son; that  said  claim  was  l>elieved  and  ac- 
cepted by  all  of  said  parties;  that  the  said 
Porter  L.  Denison,  his  son,  was  then  only 
about  four  years  of  age,-  and  knew  nothing 
of  said  purchases,  was  Incapable  of  contract- 
ing, paid  nothing  for  said  lands,  and  never 
had  any  legal  or  equitable  title  thereto.  On 
these  findings  of  fact,  and  others  not  ma- 
terial to  mention,  conclnsions  of  law  were 
made,  and  a  Judgment  was  entered  quieting 
the  title  of  Strange  and  wife  to  the  north  6C 
rods  of  tract  1,  the  title  of  William,  Walter, 
and  Byron  Tyson  to  the  remainder  of  said 
tract  1,  and  the  title  of  Kay  and  wife  to  all 
of  tract  2.  From  the  said  judgment  this  ap- 
peal has  been  taken.  After  a  most  careful 
examination,  we  are  firmly  convinced  that 
all  findings  of  fact  made  by  the  trial  court 
are  fully  sustained  by  competent  evidence, 
and  we  will  not  disturb  the  same. 

Numerous  assignments  of  error  are  made 
by  appellant,  but  in  substance  they  all  rest 
upon  the  propositions  (1)  that  the  ownership 
of,  and  the  title,  either  legal  or  equitable, 
in  and  to,  all  of  said  land  was  in  said  minor. 
Porter  L.  Denison,  from  the  date  of  said 
purchases  until  his  death;  (2)  that  the  con- 
veyances made  by  Lewis  H.  Denison  were 
forged,  and  that  a  forged  deed  conveys  no 
title  whatever.  As  to  the  first  proposition, 
we  will  shnply  Bugge8lgi^^b9«5«J*»'to<t 
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Ings  made  by  the  trial  court,  which  are  ap- 
proved by  us,  the  facts  fall  to  sustain  appel- 
lant's contention  as  to  the  alleged  ownership 
and  title,  either  legal  or  equitable,  of  said 
decedent.  When  said  real  estate  was  pur- 
chased by  said  Lewis  H.  Denison,  it  became 
his  property.  The  title  did  not  fall  to  pass 
to  him  simply  because  be  assumed  the  name 
of  Porter  L.  Denison,  or  because  that  par- 
ticular name  happened  to  belong  to  his  son, 
then  four  years  of  age,  who  had  nothing 
whatever  to  do  with  the  transaction.  Un- 
der the  facts  found  and  proven  we  cannot 
arrive  at  the  conclusion  that  said  Instru- 
ments were  forged.  At  the  time  Lewis  H. 
Denison  executed  them  he  did  not  assume 
to  act  as  attorney  In  fact  or  guardian  for  his 
minor  son;  neither  did  he  represent  that  the 
signatures  to  said  instruments  were  those  of 
his  son.  The  parties  who  dealt  with  him 
knew  he  himself  had  made  the  signatures, 
and  knew  he  claimed  to  do  so  in  his  own  be- 
half, and  not  as  representing  his  son,  or  any 
other  person.  He  executed  said  conveyances 
under  a  name  which  be  had  assumed  when 
he  purchased  the  property.  James  B.  Tyson, 
his  grantee,  was  the  identical  person  from 
whom  he  had  previously  purchased  lots  1 
and  2  of  section  8  under  said  assiuned  name. 
Whatever  criticism  may  be  made  on  the  acts 
of  said  Lewis  H.  Denison  In  executing  said 
Instruments,  most  certainly  It  cannot  be  suc- 
cessfully contended  that  such  Instruments 
were  forgeries.  Queen  v.  Martin,  5  Q.  B. 
Div.  34;  Welhl,  Probasco  &  Co.  v.  Robert- 
son (Tenn.)  37  S.  W.  274,  39  L.  R.  A.  423. 
It  apjiears  from  the  evidence  (notwithstand- 
ing some  conflict),  and  was  found  by  the 
trial  court,  that  in  these  transactions  Lewis 
H.  Denison  assumed  the  name  of  Porter  L. 
Denison,  and  was  known  as  Porter  L.  Deni- 
son by  those  who  dealt  with  him.  True,  he 
had  a  four  year  old  son  bearing  the  same 
name.  It  Is  not  uncommon  for  father  and 
son  to  bear  the  same  name;  and,  were  we  to 
assume  that  all  these  parties  with  whom 
Lewis  H.  Denison  dealt  knew  the  son,  and 
also  knew  his  name,  such  knowledge  would 
amount  to  nothing,  as  It  would  simply  be  a 
case  of  father  and  son  with  the  same  name. 
Wben  a  father  and  son  have  the  same 
name,  and  a  conveyance  of  land  is  made 
without  designating  whether  to  the  father  or 
son,  the  law  will  presume  that  the  father 
was  intended  for  the  gi-antee,  in  the  absence 
of  proof  to  the  contrary.  Peabody  v.  Brown, 
10  Gray,  45;  Stevens  v.  West,  51  N.  C.  49; 
Graves  v.  Colwell,  90  111.  612;  Fyffe  v.  Fyffe, 
106  111.  646.  The  parties  dealing  with  Lewis 
H.  Denison  knew  him  as  Porter  L.  Denison. 
Had  they  also  known  the  name  of  his  son, 
then  only  four  years  of  age,  certainly  It 
would  not  have  been  even  suspected  by  them 
that  said  son  owned  said  real  estate.  The 
presumption  would  be  one  of  ownership  in 
the  father,  and  the  evidence.  Instead  of  over- 
coming such  presumption,  greatly  strength- 
ens It    We  then  have  a  state  of  facts  in 


which  Lewis  H.  Denison  himself  purchased 
and  sold  this  real  estate,  and  In  so  doing  as- 
sumed the  name  of  Porter  L.  Denison.  The 
law  is  well  settled  to  the  effect  that  a  con- 
veyance to  and  by  a  person  under  an  as- 
sumed name  passes  title.  Wilson  v.  White 
(Cal.)  24  Pac.  114:  Darld  v.  Williamsburg 
City  Fire  Ins.  Co.,  83  N.  Y.  265,  38  Am.  Rep. 
418;  Salmer  v.  Lathrop,  10  S.  D.  216.  72  N. 
W.  570;  Asdrews  v.  Dyer,  81  Me.  104.  16 
Atl.  405;  Thomas  v.  Wyatt,  31  Mo.  188,  77 
Am.  Dec.  640;  Welhl,  Probasco  &  Co.  ▼. 
Robertson,  supra.  In  Wilson  v.  White, 
supra,  plaintiff  had  made  a  deed  to  one 
John  Warren,  whose  real  name  was  Hard- 
wlck,  who  paid  no  consideration,  but  acted 
In  the  Interest  of  plaintiff,  assuming  the 
name  of  Warren  at  his  request,  and  for  that 
occasion  only.  Afterwards  plaintiff  intro- 
duced to  the  defendant  said  Hardwlck  or 
Warren  by  said  name  of  Warren,  as  the  man 
who  held  the  title,  and  an  arrangement  was 
made  by  which  Warren  made  a  deed  to  de- 
fendant. It  was  held  that  the  conveyance 
to  and  by  Ebirdwick  under  the  assumed 
name  of  John  Warren  passed  title.  In 
Welhl,  Probasco  &  Oo.  v.  Robertson,  supra, 
Robertson,  being  the  owner  of  certain  real 
estate,  executed  a  deed  therefor  to  C.  Phil- 
lips, a  fictitious  name.  Afterwards  he  him- 
self, assuming  said  name  of  C.  Phillips,  ex- 
ecuted a  trust  deed  to  one  Grayson.  It  was 
held  that,  although  the  deed  from  Robert- 
son to  C.  Phillips  was  void,  as  being  made 
to  a  fictitious  person,  nevertheless  the  trust 
deed  afterwards  executed  by  Robertson  him- 
self under  the  name  of  O.  Phillips  was  held 
valid,  he  still  being  the  owner  of  said  real 
estate,  and  having  assumed  said  name  for 
such  pTirpose.  In  David  v.  Williamsburg, 
etc.,  Co.,  supra,  It  appeared  that  certain 
property  was  conveyed  by  one  Henry  J. 
David,  the  owner  thereof,  by  deed  In  form  to 
one  Marks  David,  a  fictitious  person.  Then 
afterwards,  under  said  name  of  Marks  David, 
he  conveyed  the  same  to  plaintiff.  It  was 
held  that  the  subsequent  conveyance  by 
Henry  J.  David  under  the  name  of  Marks 
David  was  valid,  and  passed  title,  he  as- 
suming such  fictitious  name  of  Marks  David 
for  that  purpose.  A  careful  examination  of 
these  various  authorities  clearly  sustains  the 
position  of  the  trial  court  in  holding  that 
the  transfers  to  Lewis  H.  Deuison  under 
the  name  of  Porter  L.  Denison,  and  the  sub- 
sequent conveyance  by  him  under  the  same 
name  to  James  B.  Tyson,  were  valid,  and 
passed  title. 
The  Judgment  Is  affirmed. 

■MOUNT,  C.  J.,  and  ROOT,  J.,  concur. 
FULLERTON,  J.,  did  not  sit 

RUDKIN,  J.  The  mother  of  Porter  Ix 
Denison  died  before  he  did.  Upon  the  death 
of  the  son,  his  father,  Lewis  H.  Denison,  be- 
came his  sole  heir  at  law.  This  action  wa.s 
brought  to  set  aslde^  conveyances  ^mad^  of 


le  conveyances  made 
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the  son's  property  by  the  father  In  the  son's 
name.  The  father  conld  not  take  advantage 
of  his  own  wrong,  and  would  not  be  heard 
to  question  these  conveyances  himself.  Nor 
should  a  recovery  be  had  in  the  name  of  an 
administrator  which  will  apparently  Inure 
to  his  benefit.  It  does  not  appear  that  there 
are  any  creditors  of  the  estate  of  Porter  Ii. 
Denlson,  deceased,  but,  if  there  are  such,  and 
it  becomes  necessary  to  resort  to  this  prop- 
erty to  satisfy  their  claims,  they  should  be 
required  to  proceed  in  such  manner  as  will 
leave  the  conveyances  Intact,  except  in  so 
far  as  they  affect  the  rights  of  Innocent  third 
parties.  This  is  a  manifest  attempt  on  the 
part  of  the  father  to  talce  advantage  of  his 
own  fraud  and  wrong  by  Indirection,  and  in 
the  name  of  another.  I  therefore  concur  In 
the  Judgment. 

(39  Wash.  631) 

JENSEN  V.  COOKS'  &  WAITERS'  UNION 
OF  SEATTLE  et  al. 

(Supreme  Court  of  Washington.    Aug.  8, 1905.) 

Injunction — Botcotts. 

While  one  person,  or  many  persons  jointly, 
may.  if  they  are  not  under  contract  obligations 
to  the  contrary,  quit  the  service  of  another  at 
any  time,  and  may  lawfully  state,  either  public- 
ly OT  privately,  the  grievances  felt  by  him  or 
them  giving  rise  to  their  conduct,  yet  such 
person  or  persons,  having  no  legitimate  inter- 
e.sts  to  protect,  may  not  ruin  the  business  of 
another  by  maliciously  inducing  his  patrons  and 
other  persons  not  to  deal  with  him,  and  by 
congregating  about  the  entrance  of  his  place  of 
business,  and  there,  either  by  persuasion  or 
force,  preventing  his  patrons  and  the  public  at 
large  from  entering  his  place  of  business  or 
dealing  with  him ;  and  their  acts  in  so  doing 
may  be  prevented  by  injunction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  §|  174,  175.] 

Appeal  from  Superior  Court,  King  County; 
Geo.  C.  Hatch,  Judge. 

Action  by  William  .Tensen  against  the 
Coolcs'  &  Walters'  Union  of  Seattle,  an  un- 
incorporated association,  impleaded  with 
others.  From  a  Judgment  for  plaintiff,  de- 
fendant named  appeals.     Affirmed. 

Root,  Palmer  &  Brown,  for  appellant.  Files, 
Donworth,  Howe  &  Farrell  and  Dallas  V. 
Halverstadt,  for  respondent. 

PER  CURIAM.  This  is  a  suit  brought  by 
the  respondent  against  the  Cooks'  &  Walters' 
Union  of  Seattle  and  certain  Individual  de- 
fendants to  enjoin  them  from  unlawfully  In- 
terfering with  and  injuring  the  respondent's 
business.  A  general  demurrer  was  inter- 
posed to  the  complaint,  which  the  trial  court 
overruled,  whereupon  the  defendants  refused 
to  plead  further,  and  Judgment  was  entered 
against  them  according  to  the  prayer  of  the 
complaint  The  ultimate  question  on  this 
appeal  therefore  is,  does  the  complaint  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion?   The  respondent.  In  bis  complaint,  al- 


leges that  he  Is  a  resident  and  citizen  of 
the  city  of  Seattle,  and  was  at  that  time, 
and  for  three  years  last  past  had  been,  the 
proprietor  of  and  running  that  certain  caf6 
in  the  city  known  as  the  "Bismarck";  that 
prior  to  the  interference  therein  of  the  de- 
fendants the  caf6  had  been  doing  a  very  large 
business,  it  affording  a  seating  capacity  for 
650  people  and  was  patronized  daily  by  from 
2,000  to  3,000  persons;  that  he  had  in  his  em- 
ploy as  floor  manager  for  his  caf6  one  Kuehl, 
who  was  a  competent  man  for  such  position, 
and  whose  work  therein  was  satisfactory  to 
the  respondent,  and  that  said  Kuehl  was  not 
a  member  of  the  appellant  union;  that  short- 
ly prior  to  November  13,  1904,  'certain  em- 
ployes of  respondent,  who  were  members  of 
the  appellant  union,  and  the  appellant  union, 
acting  by  Its  members  and  by  the  defend- 
ants Smith,  Reef,  and  Hasketh,  demanded 
of  respondent  that  he  discharge  from  bis 
employ  said  Kuehl,  because  said  Kuehl  was 
not  a  member  of  the  appellant  union;  that 
the  respondent  refused  to  comply  with  this 
demand,  whereupon  said  persons  requested 
the  respondent  to  inform  them  whether  he 
would  allow  them  to  endeavor  to  Induce  said 
Kuehl  to  Join  the  appellant  union,  to  which 
request  tlie  respondent  replied  that  be  had 
nothing  to  do  with  the  actions  of  said  Kuehl 
In  that  regard;  that  on  November  13,  liK)4, 
said  appellant  union,  acting  by  said  Smith, 
Reef  and  Hasketh,  and  other  members  of 
said  union,  demanded  of  Kuehl  that  he  Join 
the  appellant  union,  to  which  demand  the 
said  Kuehl  refused  to  comply,  and  that  there- 
upon the  said  union  ordered  a  strike  among 
respondent's  employes,  and  that  said  em- 
ployes who  were  members  of  said  union, 
namely,  his  cooks  and  waiters,  walked  out 
Just  at  the  dinner  hour  of  said  cafe,  and 
that  said  strike  had  since  been  continued  by 
the  said  union  tmder  the  direction  and  with 
the  co-operation  of  said  Smith,  Reef,  and 
Hasketh;  that  since  the  inauguration  of  said 
strike  the  said  Smith,  Reef,  and  Hasketh  and 
their  associates,  under  the  name  of  the  ap- 
pellant union,  had  maintained  pickets  in  and 
about  the  entrance  to  said  cafe,  who  Inter- 
fered with  the  patrons  of  said  bafe,  and  in- 
formed said  patrons  that  the  said  cafe  was 
a  scab  place,  that  it  was  an  unfair  place,  and 
that  It  should  not  l>e  patronized  by  the  pub- 
lic; and  that  said  pickets  congregated 
around  the  entrance  to  said  cafe  especially 
at  meal  hours,  and  attempted  to  persuade 
persons  from  entering  the  cafe;  that  they 
abused  the  respondent  as  maintaining  an  un- 
fair and  scab  place  of  business;  that 'they 
endeavored  to  persuade  the  public  generally, 
and  the  patrons  of  said  cafe  especially,  to 
boycott  said  cafe  until  the  respondent  should 
comply  with  the  demand  of  the  appellant 
union;  that  the  action  of  the  appellant  union 
and  its  codefendants  was  Joint  and  con- 
certed, and  was  had  pursuant  to  an  agree- 
ment made  between  them  prior  to  the  Inaugu- 
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ration  of  said  strike  witb  the  mallcioos  In- 
tention of  injuring  the  respondent's  busi- 
ness; that  they  had  threatened  to  drlre  re- 
spondent out  of  business,  and  were  endeavor- 
ing to  carry  out  their  threats  by  diverting 
the  patronage  which  prior  to  said  strike 
had  been  going  to  respondent's  caf6;  that 
respondent  had  by  care  and  attention  built 
up  a  large  business,  but  that  the  appellant 
and  Its  codefendants  had  by  their  wrongful 
acts  and  conduct  diverted  a  large  part  of  his 
business,  reducing  his  dally  receipts  by  large 
sums,  averaging  from  |100  to  $150  per  day; 
that  if  said  picketing  was  allowed  to  con- 
tinue, the  respondent  would  be  Irreparably 
injured  in  the  conduct  of  his  business,  and 
would  be  without  remedy  therefor,  because 
said  appellant  union  and  its  codefendants 
were  wholly  irresponsible,  and  insolvent,  and 
unable  to  respond  in  damages.  The  prayer 
was  for  an  Injunction  enjoining  the  defend- 
ants from  the  commission  of  these  acts. 

In  discussing  the  questions  suggested  by 
the  record  the  arguments  of  counsel  have 
taken  a  wide  range,  and  elaborate  briefs  have 
been  filed,  in  which  numerous  authorities 
are  collated.  The  vital  question  at  issue, 
however,  it  seems  to  us.  Is  a  simple  one, 
and  easy  of  solution,  dearly,  the  acts  of 
the  appellants  and  defendants  as  set  forth  in 
the  complaint  are  illegal,  and  may  be  re- 
strained by  an  hijunction.  It  is  true  that  a 
man  not  under  contract  obligations  to  the 
contrary  has  the  ligiit  to  quit  the  service 
of  another  at  any  time  he  sees  fit,  and  may 
lawfully  state,  either  publicly  or  privately, 
the  grievances  felt  by  him  which  gave  rise 
to  his  conduct  And  that  right  which  one 
man  may  exercise  singly  many  may  lawfully 
agree  by  voluntary  association  to  exercise 
jointly.  But  one  man  singly,  nor  any  num- 
ber of  men  jointly,  having  no  legitimate  in- 
terests to  protect,  may  not  ruin  the  business 
of  another  by  maliciously  Inducing  bis  pa- 
trons and  other  persons  not  to  deal  with 
him.  Men  cannot  lawfully  jointly  congre- 
gate about  the  entrance  of  another's  place  of 
business,  and  there,  either  by  persuasion, 
coercion,  or  force,  prevent  his  patrons  and  the 
public  at  lai'ge  from  entering  bis  place  of 
business  or  dealing  with  him.  The  right  of 
personal  liberty  and  the  right  of  private  prop- 
erty .  are  fundamental  tights.  The  object 
and  purpose  of  all  law  is  their  protection. 
And,  if  the  law  fails  in  this  particular,  meu 
will  endeavor  to  protect  these  rights  by  their 
own  might,  and  in  doing  so  will  commit  acts 
which  lead  to  breaches  of  the  peace,  riot, 
and  bloodshed,  and,  if  continued  in,  the  final 
subversion  of  all  law.  The  acts  of  the  de- 
fendants as  set  forth  in  the  complaint 
amounted  to  an  Invasion  of  the  respondent's 
lawful  rights,  and  they  were  properly  en- 
joined by  the  trial  court. 

The  judgment  appealed  from  is  affirmed. 

BOOT,  1,,  having  been  of  counsel,  took  no 
part. 


L 


(147  Cal.  Sa) 
HIOGINS   r.   CALIFORNIA    PETROLEtlM 

&  ASPHALT  CO.  et  al.     (L.  A.  1,370.) 
(Supreme  Court'of  California.    July  29,  1905.) 

Leases  —  Cobpobations  —  Oboanization     of 
New  Company— Fraud. 

A  corporation  owned  an  asphalt  lease  by 
assignment  under  which  it  agreed  to  pay  the 
lessors  a  royalty.  One  individual  held  substan- 
tially all  of  its  stock,  and,  after  one  of  the 
lessors  conveyed  her  separate  land  covered  by 
the  lease  to  the  corporation,  a  new  corporation, 
with  the  same  objects  and  place  of  business, 
was  organized,  to  which  all  the  old  corporation's 
assets,  except  the  lease,  were  transferred,  and 
substantially  all  of  its  stock  was  issued  to  the 
principal  stodchoider  of  the  old  one  in  consider- 
ation of  a  debt  which  the  latter  owed  him. 
The  new  corporation  refused  to  pay  royalties 
to  plaintiff,  the  other  lessor,  and,  he  havmg  re- 
covered royalties  against  it  in  an  action  in 
which  the  new  co(rporation  was  held  to  have 
been  fraudulently  organized  and  to  be  in  fact 
the  old  corporation,  the  holder  of  the  majority 
of  its  stock  sold  some  of  the  same,  and  then  a 
third  corporation  was  organized  to  take  over  the 
second  company's  assets  and  to  interest  certain 
Eastern  capitalists ;  but  the  latter  was  organ- 
ized by  the  officers  and  stockholders  of  the  old 
company,  and  all  three  corporations  bad  their 
oiEcee  together  in  the  same  room,  with  prac- 
tically the  same  officers,  and  were  orranizcd  for 
substantially  the  same  purposes.  Held,  that 
such  third  corporation  was  also  in  turn  liable 
to  plaintiff  for  royalties  under  the  lease. 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  Dummer  K. 
Trask,  Judge. 

Action  by  P.  O.  Higgins  against  tbe  Cali- 
fornia Petroleum  &  Asphalt  Company  and 
others.  From  a  judgment  In  favor  of  plain- 
tiff, certain  defendants  appeal.    Affirmed. 

Rehearing  denied  August  2S,  1905. 

Canfleld  &  Starbuck,  for  appellants.  W. 
S.  Day  and  Orestes  Orr,  for  respondents 


McFARLAND,  J.  Each  of  the  three  de- 
fendants, called  the  "California  Petroleum 
&  Asphalt  Company,"  the  "Alcatraz  Asphalt 
Company,"  and  the  "Alcatraz  Company,"  la 
a  corporation;  and  this  action  Is  brought  by 
plaintiff  as  one  of  thei  lessors  In  a  certain, 
lease  of  asphalt  mines,  to  recover  from  said 
defendants  certain  rents  or  royalties  reserv- 
ed in  the  lease.  The  trial  court  rendered 
judgment  for  a  certain  sum  of  money  which 
it  found  to  be  due  as  such  royalties,  and 
from  the  judgment  the  said  defendants  ap- 
peal, bringing  up  rulings  and  evidence  in 
a  bill  of  exceptions.  Most  of  the  main  ques 
tious  in  the  case  were  settled  on  two  for- 
mer appeals  arising  out  of  this  same  lease, 
In  one  of  them,  namely,  Hlgglns  v.  Califor 
nia  Petroleum  &  Asphalt  Co.,  109  Cal.  304, 
41  Pac.  1087,  the  present  plaintiff,  Higgins, 
was  plaintiff,  and  the  defendant  her^n  first 
above  named,  the  California  Petroleum  & 
Asphalt  Company,  was  defendant;  and  in 
the  other  case,  namely,  Ulggins  v.  Califor- 
nia Petroleum  &  Asphalt  Co.  and  tbe  Alca- 
traz Asphalt  Co.,  122  Cal.  373,  55  Pac  155. 
Higgins  was  plaintiff  and  the  two  corpora- 
tions first  named  in  the  complaint  herein. 
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to  yrlt,  the  California  Petroleum  &  Asphalt 
Company  and  the  Alcatraz  Asplialt  Company, 
were  defendants.  In  those  two  cases  many 
of  the  facts  pertinent  to  the  present  case 
are  stated,  and  also  the  principles  of  law- 
Involved;  and  this  present  opinion  will  con- 
sist largely  of  references  to  those  cases  and 
quotations  from  the  opinions  therein. 

On  June  4,  1887,  the  plaintiff  herein,  Hlg- 
gins,  and  Mary  A.  Ashley,  were  each  the 
owner  in  severalty  of  a  tract  of  land;  each 
tract  lying  alongside  of  and  adjoining  the 
other.  Running  horizontally  and  continu- 
ously through  both  of  these  contiguous  tracts 
there  was  a  deposit  of  bituminous  rock.  On 
said  June  4,  1887,  the  plaintiff  herein  and 
said  Ashley  jointly  executed  a  written  lease 
to  one  Joseph  Scheerer  f6r  the  term  of  20 
years  of  all  the  bituminous  rocl:  lying  In 
said  two  tracts  of  land;  and  the  lessee  cove- 
nanted, among  other  things,  to  pay  to  the 
lessors  on  the  1st  day  of  every  month  dur>- 
Ing  the  term  "the  sum  of  50  cents  per  ton 
for  each  and  every  gross  ton  of  bituminous 
rock  and  liquid  asphaltum  which  he  may 
have  mined,  taken,  or  removed  from  said 
premises  during  the  calendar  month  then 
next  preceding."  In  December,  1891,  the 
defendant  and  appellant  herein,  the  Califor- 
nia Petroleum  &  Asphalt  Company  (herein- 
after called,  for  brevity,  the  "C.  P.  &  A. 
Co."),  became  the  sole  pwner  of  said  lease 
by  assignment;  and  in  June,  1902,  the  said 
Mrs.  Ashley  conveyed  to  said  C.  P.  &  A.  Co. 
all  that  part  of  the  land  described  in  the 
lease  which  she  severally  owned.  For  sev- 
eral months  after  said  conveyance  by  Mrs. 
Ashley  the  C.  P.  &  A.  Co.  paid  to  the  plain- 
tiff herein  one-half  of  the  stipulated  rent  or 
royalty  (25  cents  per  ton);  Mrs.  Ashley  treat- 
ing her  Interest  in  the  lease  as  extinguished 
or  merged  in  the  said  deed  of  her  land.  But 
differences  arose  between  plaintiff  herein 
and  the  C.  P.  &  A.  Co.,  and  the  latter,  after 
April  1,  1893,  refused  to  make  further  pay- 
ments of  royalty  or  rent.  Thereupon  the 
plaintiff  herein,  Higgins,  commenced  the  ac- 
tion of  Higgins  V.  California  Petroleum  & 
Asphalt  Co.,  which  was  reported  In  109  Cal. 
804,  41  Pac.  1087,  as  above  stated.  The  ob- 
ject of  that  action  was  to  recover  |1,000,  im- 
pald  royalty  on  4,000  tons  of  rock  at  25 
cents  per  ton,  alleged  to  have  been  mined 
from  the  deposit  during  the  months  of  April, 
May,  June,  and  July,  1893.  The  court  found 
that  the  royalties  of  the  defendant  amount- 
ed to  $671.25,  and  rendered  judgment  for 
plaintiff  for  that  amount  The  C.  P.  &  A. 
Co.  appealed,  and  the  judgment  and  order 
denying  defendant's  motion  for  a  new  trial 
were  by  this  court  affirmed.  109  Cal.  304,  41 
Pac.  1087.  In  that  case  this  court  declares 
that  the  lease,  although  made  jointly  by  dif- 
ferent owners  of  contiguous  properties,  was 
a  valid  lease.  The  court  said,  through  its 
Commissioner,  as  follows: 

"Had  the  lessors  in  this  case  been  tenants 
in  common  of  the  demised  premises,  the  ef- 


fects of  a  conveyance  by  Ashley  of  her  re- 
versionary estate  therein  to  the  lessee  would 
have  been  to  merge  her  Interest  in  the  lease- 
hold term  in  the  reversion,  and  to  extin- 
guish pro  tanto  the  covenant  of  the  lessee 
to  pay  rent;  yet,  thereafter,  Higgins  would 
have  been  entitled  to  receive  from  the  lessee 
the  same  portion  of  rent  as  before  such  con- 
veyance (citing  authorities),  and  I  perceive 
no  reason  why  the  effects  of  Ashley's  con- 
veyance of  her  separate  part  of  the  demised 
premises,  of  wliich  she  was  sole  owner, 
should  not  be  substantially  the  same  as  they 
would  have  been  if  the  lessors  had  been 
tenants  In  common  of  every  part  of  such 
premises,  the  only' possible  difference  being 
in  the  mode  of  apportioning  the  rent  Had 
they  been  tenants  in  common,  Higgbis  would 
still  be  entitled  to  a  part  of  the  rent  pro- 
portionate to  Ills  undivided  portion  of  the 
demised  premises;  but  as  they  are  not  ten- 
ants in  common  he  is  entitled,  in  the  ab- 
sence of  an  express  or  presumed  agreement 
to  the  contrary,  to  a  portion  of  the  royalty 
proportionate  to  the  comparative  value  of  his 
distinct  part  of  the  demised  premises,  and 
in  this  case  the  terms  of  the  lease  warrant 
the  presumption  that  each  lessor  was  to  re- 
ceive one-half  of  the  royalty,  and  such  pre- 
sumption is  in  perfect  accord  with  the  prac- 
tical construction  of  the  lease  by  the  parties 
thereto,  up  to  April,  1883.  The  fact  that, 
prior  to  the  commencement  of  this  action, 
the  lessee  had  elected  to  mine  only  in  that 
part  of  the  'deposit'  lying  within  the  Ash- 
ley tract,  detracts  nothing  from  the  right  of 
Higgins  to  demand  his  proper  share  of  the 
royalty,  nor  from  the  obligation  of  defend- 
ant to  pay  it. ,  The  royalty  of  50  cents  on 
each  ton  of  rock  mined  was,  by  the  terms 
of  the  lease,  to  be  paid  to  the  lessors,  not  to 
the  Individual  lessor  from  whose  land  the 
rock  may  have  been  mined.  The  lease  does 
not  restrict  the  mining  to  any  particular  part 
of  the  deposit  at  any  time.  The  lessee  has 
had  the  right,  at  all  times  since  the  execu- 
tion of  the  lease,  to  mine  any  part  of  the  de- 
posit, and  will  continue  to  have  such  right 
until  the  expiration  of  the  term  of  20  years, 
only  about  5  years  of  which  had  elapsed 
when  this  action  was  commenced,  and  more 
than  one-half  of  the  term  Is  still  in  the  fu- 
ture, during  which  defendant  is  at  liberty 
to  mine  exclusively  in  that  part  of  the  de- 
posit lying  within  the  Higgins  tract,  and 
may  completely  exhaust  it.  The  royalty  per 
ton  of  rock  mined  Is  but  a  mode  of. esti- 
mating the  rent  to  be  paid  for  the  right  to 
occupy  exclusively  the  whole  premises  de- 
mised, and  to  mine  any  part  or  all  parts 
thereof  at  any  time  during  the  term,  at  the 
election  of  the  lessee." 

After  the  decision,  of  the  case  last  above 
referred  to,  the  C.  P.  &  A.  Co.  conveyed  the 
land  which  had  I>een  conveyed  to  It  by  Mrs. 
Ashley  to  a  new  corporation,  called  the  "Al- 
catraz Asphalt  Company,"  but  did  not  as- 
sign to  the  latter  the  said  lease.  After  this. 
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rock  was  taken  out  of  the  deposit  as  before 
and  apparently  under  the  same  management; 
the  rock,  however,  being  taken  out  only  from 
the  part  of  the  leased  laud  which  had  been 
owned  by  Mrs.  Ashley  and  conveyed  by  her 
to  the  C.  P.  &  A.  Co.  The  new  corporation 
claimed  that  it  was  taking  out  the  rock,  and 
that,  as  it  was  not  an  assignee  of  the  lease, 
it  was  not  liable  to  Jligglns  for  any  part  of 
the  royalty,  and  refused  to  pay  him  any 
royalty  or  rent  Thereupon  Higgins  brought 
another  action  to  recover  from  the  two  com- 
panies for  royalties  due,  aiid  recovered  Judg- 
ment, and  from  this  Judgment  both  compa- 
nies appealed.  The  appeal  in  that  case  is 
the  one  reported  in  122  Cal.  373,  55  Pac.  155, 
above  referred  to.  The  court  in  that  case 
afflrmed-the  Judgment  upon  the  ground  that 
the  two  corporations  were  substantially  the 
same,  and  that  the  lease  could  not  be  avoid- 
ed by  the  scheme  of  a  new  corporation  or- 
ganized by  the  Incorporators  of  the  old  one. 
The  court  saia:  "But  the  coiurt  below  found 
in  substance  that  the  California  Petroleum 
&  Asphalt  Company  and  the  Alcatraz  As- 
ptialt  Company  (its  alleged  grantee)  are  iden- 
tical, and  that  the  mining  operations  con- 
ducted by  the  latter  company  on  this  laud 
were  in  reality  conducted  by  the  former 
company.  On  this  ground,  the  respondent 
contends  that  both  companies  are  liable  for 
the  royalties  in  question.  We  think  that 
there  was  evidence  to  sustain  this  finding. 
It  shows  that  the  new  company  was  substan- 
tially a  reorganization  of  the  old  one.  In  the 
old  company  there  was  only  one  real  stock- 
holder, and  all  of  the  stock  Issued  by  the 
new  company  was  issued  to  him;  the  sole 
consideration  being  a  debt  which  the  old 
company  owed  him.  It  is  true  that  shortly 
afterward  he  transferred  some  of  his  stock 
to  some  Eastern  capitalists,  and  had  this  in 
view  when  the  new  company  was  formed; 
but  we  cannot  agree  with  appellant  that  this 
fact  affects  the  case."  And  the  court  fur- 
ther said:  "The  evidence,  morever,  strongly 
suggests,  if  it  does  not  establish,  that  the 
main,  and  perhaps  the  sole,  purpose  of  this 
organization  was  to  evade  the  obligations  of 
the  lease.  While  transferring  to  the  new 
company  its  land  and  all  of  the  business 
and  assets,  it  retained  the  lease,  which  could 
be  of  no  avail  in  its  hands.  It  is  a  legiti- 
mate inference  that  this  was  done  ptirposely, 
and,  if  so,  the  only  possible  object  would  be 
to  prevent  Higgins  from  collecting  royal- 
ties.- The  old  company  was  to  continue  to 
be  the  lessee,  but  was  to  do  no  mining,  while 
it  was  to  permit  the  new  company,  its  alter 
ego,  to  mine  without  any  responsibility  there- 
for. We  therefore  think  that  the  court  be- 
low was  Justified  in  holding  that  the  new 
company  was  only  the  old  one  under  another 
name;  and,  tliat  being  so,  it  is  plain  that 
their  responsibility  to  Higgins  was  not  im- 
paired by  this  merely  nominal  transfer" — 
citing  cases.  "It  is  tnie  that  the  court  did 
not  find  tliat  there  was  any  actual  fraud  In 


the  transaction;  but  we  think  that  such  a 
transfer  as  against  the  holder  of  an  existing 
obligation  is  constructively  fraudulent  as  a 
matter  of  law." 

After  the  latter  decision,  a  third  corpora- 
tion was  formed  under  the  laws  of  West  Vir- 
ginia, to  wit,  the  defendant  herein  the  Al- 
catraz' Company;  and  to  this  third  corpora- 
tion the  'said  land  formerly  owned  by  Mrs. 
Ashley  was  conveyed  by  the  second-named 
corporation,  defendant  the  Alcatraz  Asphalt 
Company.  After  this  rock  was  taken  out  as 
before,  and  this  action  is  brought  to  recover 
royalties  therefor.  The  court  found  that  a 
certain  number  of  tons  of  rock  were  taken 
out,  and  that  25  cents  per  ton  amounted  to. 
a  certain  sum,  for  which  judgment  was  ren- 
dered for  plaintiff,  l^e  fimiiugs  as  to  the 
amount  of  rock  taken  out  and  not  paid  for, 
and  the  amount  due  for  the  royalties,  are 
supported  by  the  evidence,  and,  indeed,  are 
not  assailed.  The  contention  is,  substan- 
tially as  in  the  former  cases,  that  the  de- 
fendants are  not  liable  because  the  last- 
named  corporation  conducted  the  business, 
and,  not  being  bound  by  the  lease,  etc.,  is 
not  under  any  obligation  to  pay  royalties  to 
the  lessor,  Higgins.  However,  we  take  the 
decisions  of  this  court  in  the  two  cases  above 
referred  to  as  declaring  the  law  applicable 
to  those  two  cases,  and  we  cannot  see  any 
substantial  diCFerence  between  the  second 
of  those  cases  and  the  case  at  bar.  In  the 
present  case  the  court  found  that  the  three 
corporations  defendant  are  really  the  same; 
that  the  Alcatraz  Asphalt  Company  was  or- 
ganized by  the  officers  and  stockholders  of 
the  C.  P.  &  A.  Co.,  and  the  Alcatraz  Com- 
pany was  organized  by  the  stockholdfers  of 
the  Alcatraz  Asphalt  Company;  that  all  three 
corporations  "had  their  offices  together  in 
the  same  room,  had  practically  the  same 
officers,  and  were  organized  by  the  same  per- 
sons and  for  substantially  the  same  pur- 
poses." And  it  further  found  "that  the  op- 
erations conducted  on  the  leased  premises 
during  the  time  covered  by  the  amended  com- 
plaint in  this  action,  under  the  name  of  the 
Alcatraz  Company,  were  in  reality  conduct- 
ed by,  or  under  the  authority  of,  the  Alca- 
traz Asphalt  Company  and  the  California 
Petrolemn  &  Asphalt  Company." 

Appellants  contend  that  these  findings  are 
not  warranted  by  the  evidence;  but  we  think 
that  they  are.  The  evidence  in  the  case  at 
bar  as  clearly  shows  the  relation  as  found 
by  the  court  of  the  third  corporation  to  the 
two  former  ones  as  the  evidence  in  the  case 
"reported  in  122  Cal.  373,  55  Pac.  155,  shows 
the  relation  of  the  second  corporation,  the 
Alcatraz  Asphalt  Company,  to  the  first  cor- 
poration, the  O.  P.  &  A.  Ga  The  fact  that 
when  the  Alcatraz  Company  was  incorpo- 
rated the  intention  of  the  Incorporators  was 
to  take  in  certain  Englishmen  as  stockhold- 
ers makes  no  difference.  A  similar  fact  ex- 
isted when  the  second  corporation,  the  Alca- 
traz Asphalt  Company,  was  organized;  and 
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on  that  subject  this  court  said:  "It  Is  true 
that  shortly  after  he  [the  main  stockholder 
In  the  C.  P.  &  A.  Co.]  transferred  some  of 
his  stock  to  some  Eastern  capitalists,  and 
had  this  In  view  when  the  new  corporation 
■was  formed;  but  we  cannot  agree  with  ap- 
pellants that  this  fact  affects  the  case."  Ami 
the  point,  here  again  made,  that  the  rock 
was  taken  only  from  that  part  of  the  leased 
premises  which  belonged  originally  to  Mrs. 
Ashley,  Is  fully  answered  by  what  this  court 
said  In  the  case  In  109  Cal.  304,  41  Pac.  1087, 
as  above  quoted.  And  the  point  that  the  ar- 
ticles of  Incorporation  of  the  Alcatraz  Com- 
pany designated  various  kinds  of  business 
In  which  It  might  engage  Is  of  no  conse- 
quence. The  articles  of  Incorporation  of  the 
other  two  corporations  were  of  this  same 
general  character,  and  embraced  various 
kinds  of  business.  We  are  satisfied  that  the 
poluts  here  made  for  a  reversal  are  covered, 
substantially,  by  the  two  former  decisions 
against  the  contentions  of  the  appellants. 
The  Judgment  appealed  from  is  affirmed. 

We  concur:  LORIGAN,  J.;  HENSHAW,  J. 


(147  Cal.  413) 

MABB  et  al.  v.  STEWART.    (L.  A.  1,371.) 
(Supreme  Court  of  California.     Aug.  2,  1905.) 

1.  Pledges — Bights   of   Pledgee— Patment 
OF  Charges— Recoveby  from  Pi-edgob. 

A  pledgee  of  water  stock,  who  is  compelled 
to  pay  the  assessment  thereon  in  order  to  save 
tlie  stock  and  the  water  right  from  sale,  has  a 
right  to  demand  repayment  thereof  from  the 
pledgor  and  equitable  owner,  but  has  not  the 
right  to  enforce  payment  by  witbliolding  the 
water  from  the  pledgor's  land,  although  the 
stock  stands  in  bis  name  ui>on  the  books  of  the 
water  company. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Pledges,  f  68.] 

2.  Damages  —  Duty  to   Diminish  —  Inoub- 
bence  of  Unkecessabt  Loss. 

Where  the  mortgagee  of  land  and  pledgee 
of  s^ock  representing  a  water  right  appurtenant 
to  the  land  has,  because  of  the  owner's  refusal 
to  reimburse  him  for  assessments  paid  to  pro- 
tect the  stock  and  water  right  from  sale,  wrong- 
fully directed  the  water  company  to  withhold 
the  water  from  the  owner's  land,  such  owner, 
on  being  informed  of  the  mortgagee's  action, 
may  not  further  refuse  to  pay  the  assessments, 
and  passively  allow  the  time  to  elapse,  without 
taking  means  to  secure  the  water  either  by 
paying  as.sessments  or  from  some  other  source, 
and  then  recover  as  damages  from  the  mort- 
gagee the  full  amount  of  injury  to  her  crops 
resulting  from  their  failure  to  receive  the  neces- 
sary water,  but  her  recovery  is  restricted  to 
the  amount  that  it  would  have  been  necessary 
for  her  to  pay  to  obtain  sufficient  water  to  re- 
place that  of  which  she  was  deprived,  and  can- 
not under  any  circumstances  exceed  the  amount 
of  the  assessments  demanded  of  her  by  the 
mortgagor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  |§  119-133.] 

8.  Same— Right  to  Enhanced  Damages. 

Plaintiff  purchased  laud  and  an  appurte- 
nant water  right,  assuming  as  part  of  the  pur- 
chase price  payment  of  an  outstanding  mort- 
gage to  defendant,  which  defendant  had  pledged, 
as  plaintiff  knew,  as  collateral  security  for  a 
loan.  Defendant,  in  addition  to  the  mortgage, 
also   held   in   his  own   name  the   stock   which 
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represented  the  water  right.  Plaintiff  knew  of 
this  fact,  and  also  knew  that  the  expenses  of 
the  water  company  were  met  by  assessments 
upon  the  stock.  She  was  informed  by  one 
whom  she  knew  to  be  the  agent  of  the  pledgee 
of  the  mortgage  that  water  assessments  had  not 
been  paid,  and,  instead  ot  responding  to  her 
duty  to  pay  them,  she  immediately  disclaimed 
ownership  of  the  stock,  and  insisted  that  de- 
fendant was  the  owner,  and  should  pay  tlie 
assessments.  This  defendant  did,  and  plaintiff 
was  informed  that  he  had  directed  the  water 
company  to  withhold  the  water.  Before  the 
water  was  actually  withhold,  the  pledgee's  agent 
again  spoke  to  her,  and  informed  her  th»t  it 
was  her  duty  to  pay  the  assessments.  Beld, 
that  plaintiff  was  charged  with  knowledge  that 
defendant's  directions  to  withhold  the  water 
were  made  on  account  of  her  failure  to  pay  the 
assessments,  and  could  not  claim  that  she  be- 
lieved it  was  due  to  some  independent  cause 
arising  out  of  malice  in  defendant  towards  her. 
and  recover,  on  that  ground,  enhanced  damages, 
resulting  from  her  failure  to  receive  the  water, 
which  she  could  have  obviated  by  paying  the 
assessments.  , 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  H  106,  107.] 

4.  Pbincipal  and  Agent— Acts  of  Agent— 
Conclusiveness  on  Principal. 

Letters  sent  to  the  attorney  of  a  mort- 
gagor by  the  agent  having  charge  of  the  note 
and  mortgage  must  be  deemed  to  have  l>een  sent 
to  the  mortgagor  by  the  mortgagee. 

5.  Evidence — Conversations  —  Absence  of 
Pabtt  Chaboed. 

A  conversation  between  a  mortgagor  and 
a  purchaser  of  the  land,  who  agreed  to  assume 
and  renew  the  mortgage,  which  took  place  in 
the  absence  of  the  mortgagee,  was  not  com- 
petent evidence  against  the  mortgagee  as  to  the 
purchaser's  understanding  of  her  obligations. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  $  1174.] 

8.  Notice  —  Imputation   fbom   Cibcumstan- 

CES. 

Knowledge  of  purchasers  of  property  at 
the  time  of  their  purdiase  that  a  mortgage  to 
be  executed  by  tiiem  would  be  pledged  by  the 
mortgagee  to  another  charged  thera  with  knowl- 
edge that  the  known  agent  of  the  pledgee,  in 
80  far  as  he  was  acting  with  respect  to  the 
payment  and  collection  of  the  mortgage  and 
matters  connected  therewith,  was  acting  on  be- 
half of  the  mortgagee. 

7.  Attorney  and  Client  —  Authority  of 
Attorney- Prima  Facie  AurnoBrrY  —  Se- 
cbet  Intentions. 

A  letter  to  an  attorney,  not  accompanied 
by  an.v  statement  as  to  the  secret  intentions  of 
the  client,  must  be  regarded  as  giving  the  at- 
torney such  authority  as  it  purports  to  give  on 
its  face,  in  so  far  as  that  authority  is  acted 
upon  by  the  attorney  in  his  communications  to 
others,  who  have  no  knowledge  or  information 
of  the  client's  secret  intentions. 

8.  Principal  and  Agent  —  Negotiations 
WITH  Agent— Competency  Against  Pbin- 
cipal. 

Where  the  pledgee  of  water  stock  directed 
an  officer  of  the  water  company  to  withhold  the 
water  from  the  pledgor  until  assessments  ad- 
vanced by  the  pledgee  should  be  paid,  a  written 
demand  by  the  pledgor  on  the  officer  for  water, 
and  the  subsequent  accompanying  negotiations 
between  the  pledgor  and  such  officer  with  re- 
gard to  the  delivery  of  the  water,  were  ad- 
missible on  the  issue  of  the  pledgor's  conduct 
with  respect  to  her  obligation  to  pay  the  asse.ss- 
ments  to  the  pledgee. 

9.  Waters  and  Water  Courses— Irrigation 
—Withholding  or  Wateb  —  Actions  fob 
Damages — Evidence. 

In  an  action  by  the  pledgor  of  water  stocb 
for  damages  caused  by  t^^i^^  g^  >tbfv^\g^^^ 
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in  directing  the  water  company  to  withhold 
water  from  the  pledgor  because  of  her  refusal 
to  pay  certain  asaeesmenta  on  the  stoclc,  evi- 
dence aa  to  what  became  of  the  water  after  it 
wag  shut  off  from  the  pledgor's  land,  except  so 
far  as  it  might  show  that  it  was  delivered  to 
the  land  of  the  pledgee,  was  irrelevant. 

10.  Evidence— Thbeats—Wobds  Spoken  by 
Others. 

In  ah  action  by  the  pledgor  of  water  stock 
for  damages  caused  by  the  act  of  the  pledgee 
in  directing  the  water  company  to  withhold 
water  from  the  pledgor,  evidence  of  certain 
threats  made  by  the  man  engaged  in  turning 
off  the  water,  not  brought  home  to  defendant, 
or  shown  to  have  been  authorized  by  him,  is 
irrelevant 

11.  Triai,— Objections  to  Evidence— Elim- 
INATTNO  Effect. 

Incompetent  evidence,  admitted  over  ob- 
jection based  on  that  ground,  cannot  be  con- 
sidered as  evidence  of  the  facts  it  tends  to 
prove. 

Department  1.  Appeal  from  Superior 
Court,  San  Bernardino  County;  BenjamlB 
F.  Bledsoe,  Judge. 

Action  by  Jessie  W.  Mabb  and  another 
against  Lyman  Stewart  From  a  Judgment 
for  i^aintlfrs  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed. 

See  77  Pac.  402. 

Rehearing  denied  September  1,  1905. 

Otis  &  Gregg  and  E.  H.  Jollffe,  for  ap- 
pellant   J.  L.  Murphy,  for  respondents. 

SHAW,  J.  This  case  was  before  this 
court  upon  a  former  appeal,  in  which  a  judg- 
ment for  the  plaintiff  and  an  order  denying 
a  new  trial  were  reversed.  133  Cal.  556, 
66  Pac.  1085.  The  cause  was  again  tried, 
und  Judgment  given  for  the  plaintiff,  from 
which,  and  from  an  order  denying  his  mo- 
tion for  a  new  trial,  the  defendant  again 
appeals.  The  plaintiff  J.  J.  Mabb  has  no 
interest  In  the  case  except  as  husband  of  bis 
co-plaintiff. 

The  transcript  Is  voluminous,  but  the  case 
in  Its  main  features  is  simple.  It  Is  an  ac- 
tion to  recover  damages  caused  to  the  plain- 
tiff's orange  and  lemon  orchard  by  reason 
of  the  action  of  the  defendant  In  wrongfully 
depriving  the  plaintiff  of  water  for  the  Ir- 
rigation thereof  in  the  month  of  August, 
1898.  The  facts  necessary  to  be  stated  are 
as  follows:  The  plaintiff  was  the  owner  of 
10  acres  of  land,  upon  which  there  were 
growing  some  eight  acres  of  bearing  orange 
and  lemon  trees,  which  required  Irrigation 
to  malte  them  productive  and  profitable. 
Appurtenant  to  the  land  was  a  water  right 
consisting  of  10  shares  of  stock  In  the  San 
Antonio  Water  Company,  the  ownership  of 
which  conferred  a  right  to  receive  from  the 
company  a  certain  proportion  of  Its  water. 
The  defendant  Stewart  held  a  mortgage  of 
$2,500  upon  the  land,  and  the  10  shares  of 
Steele  were  also  pledged  as  security  for  the 
mortgage  debt,  and  they  stood  In  Stewart's 
name  on  the  books  of  the  company;  the  right 
to  the  water,  however,  being  vested  in  Mrs. 
Mabb,  subject  to  the  pledge  and  lien.  The 
expenses  of  the  company   were  raised  by 


means  of  statutory  assessments  iu>on  the 
stock  from  time  to  time.  These  assess- 
ments, as  between  Mrs.  Mabb  and  Stewart, 
should  have  been  paid  by  her,  although  the 
Btodc  stood  In  his  name.  She  failed  to  pay 
them,  and  Stewart  was  compelled  to  do  so 
In  order  to  prevent  a  sale  after  they  became 
delinquent  Upon  receiving  notice  that 
Stewart  was  claiming  that  she  had  not  re- 
paid the  assessments  previously  paid  by  him. 
she  declared  that  Stewart  was  the  owner 
of  the  stock,  and  was  obliged  to  pay  the 
assessments  himself;  whereupon  Stewart, 
treating  her  declaration  as  a  disclaimer  of 
title  to  the  water  as  well  as  the  stocli,  gave 
directions  to  the  company  to  withhold  the 
water  from  her  lot  until  the  assessments 
paid  by  him  bad  been  repaid  by  her.  The 
company  immediately  acted  upon  these  di- 
rections, and  instructed  its  zanjero,  or  water 
overseer,  to  deliver  no  more  water  to  the 
plaintiff's  land,  and  gave  the  plaintiff  notice 
accordingly.  By  reason  of  this  action  the 
plaintiff's  land  was  deprived  of  its  regular 
run  of  water  on  August  7,  1898,  except  for 
about  4%  hours.  In  consequence  of  this 
loss  of  water,  the  trees  were  seriously  in- 
jured, the  crop  for  that  year  was  diminished, 
and  the  crop  for  the  succeeding  year  was 
also  materially  lessened;  from  all  of  which 
the  court  found  that  the  plaintiff  had  suf- 
fered damages  to  the  amount  of  $2,875. 

By  several  assignments  of  insufficiency  of 
the  evidence  the  appellant  luresents  the  point 
that  this  finding  with  respect  to  the  amount 
of  damages  Is  not  supported  by  the  evidence. 
The  particular  proposition  on  which  the  ap- 
pellant bases  this  contention  Is  that  the  piain- 
tlff  did  not  use  proper  diligence  to  replace 
the  water  of  which  she  was  about  to  be  de- 
prived, and  that,  consequently,  she  cannot 
claim  the  enhanced  loss  due  to  her  own  n^- 
lect  The  rule  of  law  on  the  subject  is  well 
established.  It  is  thus  stated  in  1  Suther- 
land on  Damages  (3d  Ed.)  S  88:  "The  law 
Imposes  upon  a  party  injured  by  another's 
breach  of  contract  or  tort  the  active  duty 
of  using  all  ordinary  care  and  making  ail 
reasonable  exertions  to  render  the  injury  as 
light  as  possible.  If  by  his  negligence  or 
willfulness  be  allows  the  damages  to  be  un- 
necessarily enhanced,  the  Increased  loss — 
that  which  was  avoidable  by  the  perform- 
ance of  bis  duty — falls  upon  him."  This 
duty  is  exacted  of  the  injureji  party  "only 
when,  in  view  of  all  the  circumstances  of 
the  particular  case,  it  is  a  reasonable  duty 
which  he  ought  to  perform,  instead  of  pas- 
sively allowing  a  greater  damage."  Id.  A 
large  number  of  cases  are  cited  in  support 
of  these  principles.  Some  cases  may  be 
stated  in  illustration  of  the  principle.  In 
Dillon  V.  Anderson,  43  N.  Y.  237,  a  party 
who  contracted  for  the  erection  of  a  building 
gave  notice,  without  good  cause,,  after  the 
work  was  begun,  that  be  rescinded  the  con- 
tract; and  it  was  held  to  be  the  duty  of  the 
builder,  as  soon  as  the  notice  was  given. 
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If  be  acquiesced  In  the  proposed  resclaslou, 
to  hare  so  acted  as  to  save  the  owner  from 
further  damage  so  far  as  It  was  In  his  power, 
and  that  he  had  no  right  thereafter  to  con- 
tinue the  work,  and  thereby  destroy  the  val- 
ue of  the  material  on  band,  and  consequently 
enhance  the  damages.  In  Cnlbertson  y.  Mil- 
ler, 26  Ont.  36,  a  party  who  desired  to  haul 
Ice  from  the  lake  over  lots  on  the  lake  front 
was  prevented  from  doing  so  by  another 
party  unless  be  would  pay  a  certain  toll, 
which  this  other  party  unjustly,  but  in  good 
faith  and  without  malice,  demanded.  It 
was  held  that  the  first  i)arty  should  have 
paid  the  toll  under  protest,  and  that  be  could 
not  refuse  to  do  so,  and  thereupon  recover 
of  the  second  party  for  the  loss  resultlBg 
to  his  business  because  of  bis  being  pre- 
vented from  hauling  and  shipping  his  Ice. 
In  the  present  case  the  defendant  gave  the 
directions  to  the  corporation  on  the  7th  of 
July.  According  to  the  regulations  of  the 
company,  the  water  to  which  the  plaintiif 
was  entitled  was  delivered  upon  the  7tb  of 
each  month.  The  order  to  withhold  the 
water  was  received  too  late  to  prevent  deliv- 
ery for  that  month,  but  within  a  day  or 
two  thereafter  the  x^aintifF  was  informed 
that  Stewart  bad  given  the  order,  and  that 
she  could  receive  no  more  water  for  her 
land.  It  appears  further  that,  If  she  had 
made  any  reasonable  effort  thereafter  and 
before  the  next  run  of  water  became  due, 
she  could  have  obtained  water  equal  to  tbe 
amount  to  which  she  was  entitled,  from  the 
San  Antonio  Water  Company  at  an  expense 
of  $30;  that,  if  she  had  made  any  inquiry 
in  regard  to  the  reason  for  withholding  the 
water,  she  would  have  ascertained  that  it 
was  due  to  ber  failure  to  pay  tbe  assess- 
ments, and  that  under  tbe  terms  of  tbe  order 
she  could  have  obtained  tbe  water  by  sim- 
ply paying  the  amount  of  $70,  then  due  on 
the  assessments.  Indeed,  the  evidence 
strongly  indicates  that,  if  Stewart  had  been 
Informed  by  her  that  she  was  willing  to 
pay  tbe  assessments,  either  then  or  at  tbe 
time  tbe  mortgage  became  due,  be  would 
have  revoked  his  directions  to  withhold  the 
water.  Stewart,  as  pledgee,  having  been 
compelled  to  pay  the  assessments  in  order  to 
save  tbe  stock  and  tbe  water  right  from 
sale,  had  tbe  right  to  demand  the  repay- 
ment thereof  from  Mrs.  Mabb,  who  was  tbe 
equitable  owner  of  both  the  stock  and  the 
water.  He  did  not,  however,  have  the  right 
to  enforce  payment  from  her  by  withhold- 
ing the  water  from  the  land,  although  be- 
ing the  owner  of  the  stock  upon  the  books 
of  the  corporation,  and  the  officers  of  the 
company  having  no  knowledge  of  the  rights 
of  Mrs.  Mabb,  Stewart  bad  the  apparent 
power  to  control  them  with  respect  to  the 
delivery  of  the  water.  His  action  In  with- 
holding the  water  was  therefore  without 
right.  But,  on  the  other  hand^  when  Mrs. 
Mabb  was  informed  that  he  had  given  di- 
rections to  withhold  iJie  water,  she  was  not 


justified  In  further  refusing  to  pay  tbe  as- 
sessments, nor  was  she  Justified  in  passively 
allowing  the  time  to  lapse  In  the  unwarrant- 
ed expectation  that  Stewart  would  change 
his  mind,  and  allow  the  water  to  be  deliv- 
ered to  her  land  without  payment  of  the 
assessments,  when,  by  reasonable  effort  and 
slight  expense,  she  could  have  obtained  wa- 
ter In  place  of  that  of  which  she  was  depriv- 
ed by  Stewart,  or  by  complying  with  tbe 
order,  could  have'Secured  the  water  as  usuaL 
Where  the  damages  that  would  otherwise 
result  from  a  wrong  of  this  sort  can  be  re- 
duced by  reasonable  diligence  and  at  slight 
expense  upon  tbe  imrt  of  the  party  injured, 
the  measure  of  damages,  in  case  the  Injured 
party  willfully  or  negligently  tails  to  use 
the  diligence  or  Incur  the  expense.  Is  not 
the  serious  consequences  which  actually  and 
naturally  result  from  tbe  deprivation,  but  is 
limited  to  tbe  reasonable  expense  which 
would  be  necessary  to  prevent  further  loss. 
1  Sutherland  on  Dam.  supra.  Under  this 
rule  the  measure  of  damages  In  this  case  was 
the  amount  that  it  would  have  been  neces- 
sary for  her  to  pay  to  ftbtain  sufficient  water 
to  replace  that  of  which  she  was  deprived. 
This  would  not,  under  any  circumstances, 
exceed  the  amount  of  the  assessments  de- 
manded of  her  by  Stewart. 

The  plaintiff  claims,  and  tbe  court  seems 
to  have  sustained  her  in  this  respect,  that 
she  had  no  knowledge  of  Stewart's  demand; 
that  she  did  not  know,  and  bad  no  means  of 
knowing,  the  reasons  for  withholding  the  wa- 
ter, and  believed  that  it  was  entirely  due  to 
Stewart's  malice,  arising  from  some  difficul- 
ty with  respect  to  church  matters,  having 
nothing  whatever  to  do  with  the  contract 
rights  Involved.  This  claim  is  manifestly  In- 
sincere, and  does  not  excuse  her.  iira.  Mabb 
bought  the  land  of  one  Merriman  in  1896. 
Merrlman  had  executed  a  mortgage  upon  the 
land  to  Stewart  for  $2,500,  which  had  been 
by  Stewart  pledged  to  one  McCulloch  as  col- 
lateral security  for  a  loan  from  McCulloch 
to  Stewart,  and  at  the  time  of  Mrs.  Mabb's 
purchase  it  was  held  by  McCulloch.  The 
agreement  between  her  and  Merriman  was 
that  she  should  assume  payment  of  the  Stew- 
art mortgage,  and  that  this  agreement  should 
be  consummated  by  a  release  of  the  mort- 
gage of  Merriman  and  the  execution  of  a 
new  mortgage  to  Stewart  by  Mrs.  Mabb. 
This  agreement  was  carried  out,  and  in  pur- 
suance of  it  the  mortgage  in  question  here 
was  executed.  Mrs.  Mabb  was  informed  at 
tbe  time  that  tbe  new  mortgage  would  be 
held  by  McCulloch  as  collateral  security  for 
his  loan  to  Stewart.  She  knew  that  the 
stock  was  in  the  name  of  Stewart,  and  that 
it  belonged  to  her  land;  indeed,  it  was  ex- 
pressly mentioned  in  the  deed  from  Merri- 
man to  her.  She  knew  that  the  expenses  of 
the  company  in  carrying  on  its  water  sys- 
tem were  met  by  assessments  upon  the  stock, 
and  she  is  presumed  to  know  that  if  the  as- 
sessments were  not  paid,  the  stock  could  be 
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advertised  and  sold  under  the  statute,  and 
that  the  result  would  be  that  her  land  would 
lose  Its  Water  right,  and  become  practically 
worthless.  She  knew  that  the  affairs  of  Mc- 
Culloch  were  managed  by  an  agent,  Mr.  3. 
S.  Torrence.  She  was  informed  by  Torrence 
In  February,  1808,  that  the  water  assess- 
ments had  not  been  paid.  She  must  be  pre- 
sumed to  know  that  it  was  her  duty  to  pay 
them.  Instead  of  responding  to  this  duty, 
she  immediately  disclaimed  ownership  of  the 
stock,  and  Insisted  that  Mr.  Stewart  was  the 
owner  of  the  stock,  and  must  pay  the  assess- 
ments. She  knew  that  the  assessments  had 
been  made,  and  had  not  been  paid  by  her, 
and  she  was  Informed  that  the  direction  to 
withhold  the  water  had  been  given  by  Stew- 
art She  was  again  Informed  by  Torrence 
on  the  23d  of  July — more  than  two  weeks 
before  the  water  was  actually  withheld — 
that  It  was  her  duty  to  pay  these  assess- 
ments. She  must  be  presumed  to  know  that 
the  actions  of  Torrence  In  regard  to  this 
matter  were  taken  on  behalf  of  himself  and 
Stewart  also.  Torrence,  as  the  agent  of  Mo 
Culloch,  had  no  relation  to  the  case  what- 
ever, except  as  the  holder  of  the  note  and 
mortgage  given  by  her  to  Stewart.  Her  ac- 
tions and  conduct  throughout  the  affair  are 
insincere,  and  indicate  a  desbre  on  her  part 
to  evade  meeting  her  Just  obligations.  Un- 
der all  these  circumstances,  upon  being  in- 
formed that  Stewart  had  given  directions  to 
withhold  the  water,  she  was  charged  with 
knowledge  that  the  water  was  withheld  on 
account  of  her  failure  to  pay  the  assessments. 
She  was  at  least  put  upon  inquiry  as  to  the 
cause,  and  upon  the  slightest  inquiry  could 
have  ascertained  the  exact  cause,  and  would 
have  learned  that  the  small  sum  of  $70  would 
secure  her  the  water  at  the  regular  time. 
The  evidence  shows  that  she  did  demand  of 
the  water  company  the  delivery  of  the  wa- 
ter at  the  regular  time,  but  that  she  failed 
alt6gether  to  make  any  inquiry  about  the 
cause  of  withholding  it,  willfully  preferring 
rather  to  remain  in  ignorance,  and  suffer  the 
consequences  of  the  loss  of  water,  than  to  do 
her  reasonable  duty  In  the  matter  and  meet 
her  Just  obligations.  In  view  of  this  willful 
neglect  she  Is  not  entitled  to  recover  the  en- 
hanced damages  caused  thereby,  and  which 
could  have  been  prevented  by  the  exercise 
of  reasonable  diligence  and  good  faith  on 
her  part  It  is  proper  to  add  that  we  have 
imputed  to  the  plaintiff  knowledge  of  the 
facts  which  were  communicated  to  her  at- 
torney while  he  was  attending  to  her  busi- 
ness for  her;  and  that  there  was  In  Stew- 
art's conduct  nothing  more  blameworthy 
than  that  he  was  endeavoring  by  unwarrant- 
ed means  to  enforce  a  just  demand. 

The  linding  that  Stewart  did  not,  prior  to 
August  7,  1808,  demand  of  Mrs.  Mabb  the 
repayment  to  him  of  the  assessments  pre- 
viously paid  by  him,  is  not  supported  by  suf- 
flcient  evidence.  The  letters  sent  to  her  at- 
torney must  be  treated  a^  having  been  sent 


to  her.  Torrence,  as  agent  of  McCullocIi,  had 
charge  of  the  note  and  mortgage,  and  his 
demands  must  be  treated  as  having  heen 
made  on  behalf  of  Stewart.  In  view  ot  these 
facts  it  cannot  be  said  that  no  demand  was 
made  on  behalf  of  Stewart  for  the  repay- 
ment of  the  assessments. 

The  court  finds  that  the  plaintiffs  did  not 
understand  that  they  were  to  pay  the  water 
assessments  until  the  principal  of  the  mort- 
gage became  due.  This  finding  is  entirely 
\msupported  by  any  competent  evidence. 
The  conversation  that  took  place  between  the 
plaintiffs  and  Merriman  at  the  time  they 
purchased  his  land  and  agreed  to  renew  bis 
mortgage  was  in  the  absence  of  Stewart,  and 
was  not  competent  evidence  of  any  agree- 
ment whatever,  so  far  as  Stewart  was  con- 
cerned. There  was  no  other  evidence  upcm 
which  this  finding  could  be  supported.  Their 
testimony  as  to  their  understanding  and  be- 
lief was  incompetent  evidence  against  Stew- 
art. 

The  court  further  found  that  the  plaintiff 
had  no  notice  or  knowledge  that  Torrence 
was  acting  for  or  on  behalf  of  Stewart  In 
any  matter.  This  finding  is -unsupported  by 
the  evidence.  The  plaintiffs  themselves  tes- 
tified that  at  the  time  of  the  purchase  from 
Merriman  they  were  informed  that  their 
mortgage  would  be  transferred  to  McCulloch 
to  hold  as  collateral  security  for  a  debt  due 
him  from  Stewart  They  knew  from  the  be- 
ginning that  Torrence  was  acting  as  the 
agedt  for  McCulloch  in  respect  to  these  mat- 
ters. This  necessarily  carried  knowledge 
that  Torrence,  so  far  as  be  was  acting  with 
respect  to  the  payment  and  collection  of  the 
mortgage  and  matters  connected  therewith, 
was  acting  on  behalf  of  Stewart 

The  finding  that  the  plaintiff  Mrs.  Mabb 
did  not  Intend  to  authorize  her  attorney  to 
disclaim  her  ownership  in  the  stock  is  not 
supported  by  competent  evidence.  He  was 
acting  as  her  attorney,  and  her  letter  to  him 
was  not  accompanied  by  any  statement  as 
to  her  secret  intentions.  It  must  be  taken 
as  giving  him  such  authority  as  it  purported 
to  give  on  Its  face,  in  so  far  as  that  authori- 
ty was  acted  upon  by  her  attorney  In  his 
communications  to  the  agents  of  the  defend- 
ant. It  appeared  upon  its  face  to  give  such 
authority,  and  it  is  immaterial  what  her  in- 
tention was,  unless  that  intention  was  com- 
municated to  the  defendant  or  his  agents. 
There  is  no  evidence  that  they  had  any 
knowledge  or  information  of  her  secret  in- 
tentions. 

The  finding  that  the  plaintiffs  did  not  un- 
derstand that  Stewart  did  not  believe  that 
they  had  refused  to  pay  the  water  assess- 
ments is  not  supported  by  the  evidence.  Th« 
letters  written  by  Mrs.  Mabb  and  her  attor- 
ney In  regard  to  the  matter  plainly  show 
that  she  did  refuse  to  pay  the  assessments, 
and  there  is  no  evidence  whatever  that  Stew- 
art did  not  believe  that  she  intended  the 
necessary  effect  of  her  languages 
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Some  errors  of  law  in  the  admission  of 
evidence  remain  for  consideratldn.  It  was 
not  error  to  admit  the  written  demand  for 
•water,  delivered  by  Mrs.  Mabb  to  Shepherd, 
dated  July  23,  1898.  It  was  admissible  to 
show  the  efforts  made  by  the  plaintiff  to  get 
water  after  having  received  notice  that  Stew- 
art had  directed  it  to  be  withheld.  The  di- 
rection of  Stewart  to  Shepherd  was  to  with- 
liold  the  water  "until  the  assessments  are 
paid."  This  would  Imply  that  Stewart  In- 
tended to  authorize  Shepherd  to  receive  for 
liim  the  money  due  him  upon  the  assessments 
theretofore  paid  by  him,  and  upon  such  pay- 
ment to  deliver  to  Mrs.  Mabb  the  water. 
Upon  this  ground  the  demand  was  admissi- 
ble, as  were,  also  the  subsequent  and  accom- 
]ianying  negotiations  between  Mrs.  Mabb  and 
Mr.  Shepherd  with  regard  to  the  delivery  of 
tlie  water.  This  is  not  contrary  to  what  was 
said  in  the  opinion  upon  the  former  appeal 
concerning  the  agency  of  Shepherd.  The 
particular  language  of  the  order  given  by 
Stewart  to  the  agent  was  not  under  con- 
sideration in  that  case.  It  Is  proper  to  say, 
however,  that  the  evidence  as  to  these  nego- 
tiations was  pertinent  only  for  the  purpose 
of  showing  her  conduct  with  respect  to  her 
obligation  to  pay  the  assessments  to  Stew- 
art. The  testimony  as  to  what  became  of 
the  water  on  the  7th  of  August,  after  it  was 
shut  off  from  the  land  of  Mrs.  Mabb,  was 
irrelevant,  except  so  far  as  it  might  tend  to 
show  that  the  water  was  then  delivered  to 
the  land  of  Stewart.  Evidence  of  the  threats 
made  at  the  time  by  those  who  were  en- 
gaged in  turning  oS  the  water  to  arrest  the 
plaintiff  J.  J.  Mabb  in  case  he  should  inter- 
fere were  not  brought  home  to  Stewart,  nor 
shown  to  have  been  authorized  by  him,  and 
they  were  therefore  irrelevant,  and  should 
have  been  excluded.  The  testimony  of  Mrs. 
Mabb  as  to  what  she  meant  by  the  language 
of  her  letter  of  February  18th  to  Mr.  Murphy 
was  immaterial  and  incompetent.  It  Is  not 
claimed  that  the  defendant,  or  any  of  his 
agents,  had  any  knowledge  with  respect  to 
her  understanding  of  her  own  language.  The 
attorney,  in  following  her  instructions,  wrote 
a  letter  to  Mr.  Torrence,  who  was  acting  on 
Iiehalf  of  Stewart,  in  which  he  used  sub- 
stautially  the  same  lanj;uage  which  she  had 
used  in  her  letter  to  him.  This  language 
must  be  given  such  meaning  as,  under  all 
the  circumstances  of  the  case  known  to  the 
parties  who  received  it,  it  would  naturally 
bear,  and  that  meaning  cannot  be  controlled 
by  any  opinion  of  Mrs.  Mabb  as  to  what 
ideas  she  intended  to  convey  in  her  letter  to 
Mr.  Murphy.  He  bad  the  ostensible  authori- 
ty to  make  the  declarations  contained  in  his 
letter,  and  any  secret  limitations  thereon, 
not  communicated  to  the  other  party,  are  im- 
material, and  incompetent  as  testimony  in 
the  case. 

There  are  a  number  of  other  propositions 
discussed  in  the  briefs,  but  we  consider  them 


unimportant,  and  not  likely  to  arise  upon  a 
third  trial. 

The  Incompetent  evidence  we  have  referred 
to  was  admitted  over  the  objection  of  Stew- 
art, based  on  that  ground,  and  hence  it  can- 
not be  considered  as  evidence  of  the  facts 
it  tends  to  prove. 

The  Judgment  and  order  are  reversed. 


We    concur: 
DYKE,  J. 


ANGEIXOTTI,    J.;     VAN 
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In  re  BURRIS.    (No.  21,036.) 
(Supreme  C!onrt  of  California.     July  29,  1905.) 

Attobnet— Disbarment— Reinstatement. 

An  attorney,  disbarred  for  professional  mis- 
conduct involviQK  no  criminality  and  no  serious 
wronK,  having  thereafter  for  10  years  lived  a 
life  of  probity,  industry,  and  sobriety,  a.s  shown 
by  the  testimonials  of  judges  and  prominent  at- 
torneys, will  be  reinstated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent.  Dig.  Attorney  and  Client,  §  84.] 

In  Bank. 

In  the  matter  of  John  F.  Burrls.  Ordered 
reinstated  as  an  attorney. 

PER  CURIAM.  This  is  a  peOtion  for  the 
modification  of  an  order  of  disbarment  hei-e- 
tofore  entered  agaidst  the  petitioner.  The 
order,  was  made  more  than  10  years  ago  up- 
on a  charge  of  professional  misconduct  in- 
volving no  criminality  and  no  serious  wrong 
to  any  one,  though  inexcusable  In  Itself. 
Since  that  time,  as  we  learn  from  the  ten- 
timonials  accompanying  the  petition,  the  pe- 
titioner has  been  living  a  life  of  probity,  in- 
dustry, and  sobriety.  These  testimonials  a:e 
signed  by  a  number  of  Judges  of  the  superior 
court,  and  by  many  prominent  attorneys  of 
the  counties  where  the  petitioner  was  en- 
gaged in  practice  prior  to  the  order  of  dis- 
barment His  restoration  to  the  bar  Is  also 
recommended  by  the  Judge  in  whose  court 
the  matter  was  pending  out  of  which  the 
charge  of  misconduct  arose.  In  view  of  this 
strong  testimony  in  his  favor,  we  are  of  the 
opinion  that  the  petitioner  is  entitled  to  the 
modification  which  he  asks. 

It  Is  therefore  ordered  that  the  said  John 
F.  Burrls  be,  and  he  Is  hereby,  restored  as 
an  attorney  and  counselor  of  this  court,  and 
that  his  name  be  reinstated  upon  the  roll  of 
attorneys  thereof. 

(147  Cal.  384) 

ANGLO-CALIFOBNIAN  BANK.  Limited,  v. 

CERF  et  al.    (L.  A.  1,276.) 
(Supreme  Court  of  California.     Aug.  1,  190.J.) 

1.  Appeal— Findings— Conclusiveness. 

A  finding  of  the  trial  court,  based  on  con- 
flicting evidence,  is  conclusive  on  appeal. 

2.  MOBTGAGES  —  CONSTBOCTION  OP  INSTRU- 
MENTS—ABSOLUTE Deeds- Amount  op  In- 
debtedness. 

Notwithstanding  the  provision  of  Civ.  Code, 
{  2922,  that  a  mortgage  can  be  created  only  by 
writing  executed  with  the  formalities  required 
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in  case  of  a  grant  ot  real  property,  a  deed  ab- 
solute on  its  face  may  in-  equity  be  shown  by 
parol  evidence  to  have  been  intended  as  a  mere 
mortgage,  and  the  indebtedness  intended  to  be 
secured  thereby,  whether  present  or  future,  al- 
though not  specified  in  the  deed  or  in  any  con- 
temporaneous writing,  may  also  be  shown  by 
parol  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  85, 
Cent.  Dig.  Mortgages,  {  98.] 

3.  Same— Pabtiks. 

The  fact  that  the  manager  of  plaintiff  cor- 
poration, instead  of  plaintiff  itself,  wa«  named 
as  grantee  in  certain  deeds  executed  to  secure 
an  indebtedness  due  plaintiff,  in  no  wise  im- 
pairs th&  validity  of  such  deeds  as  mortgages  in 
plaintiff's  favor. 

4.  Same— Intbbest  Cbkated. 

Absolute  deeds,  given  solely  by  way  of  se- 
curity and  constituting  in  fact  only  mortgages, 
carry  with  them  no  estate  in  the  land,  but 
create  only  a  lien  thereon  as  incident  to  the 
secured  debt. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Mortgages,  {  278.] 

6.  Same— Tbpsts. 

If  the  giving  of  a  mortgage  to  one  person 
as  security  for  a  debt  due  another  creates  a 
trust,  it  is  not  a  trust  in  relation  to  real  prop- 
erty, within  the  meaning  of  the  code  provisions 
relating  to  trusts. 

6.  Same— FoBECLOsuEE— Pabties. 

Under  Code  Civ.  Proc.  §  307,  authorizing 
the  bringing  of  actions  in  the  name  of  the  real 
party  in  interest,  one,  to  secure  a  debt  doe  whom 
a  deed  was  executed  to 'another,  is  a  proper 
party  to  sue  as  plaintiff  to  foreclose  the  mort- 
gage, whether  or  not  the  action  could  have  been 
brought  by  the  grantee  tiamed  in  the  deed  imder 
section  3(i0,  authorizing  trustees  of  an  express 
trust  to  sue  alone. 

7.  Same— Debts  Secubed. 

Where  deeds  absolute  in  form  were  exe- 
cuted to  secure  any  and  all  indebtedness  that' 
might  subsequently  become  due,  a  balance  due 
on  a  note,  after  exhausting  special  security 
given  for  the  payment  of  such  note,  was,  in 
the  absence  of  a  special  agreement  to  the  con- 
trary, within  the  protection  of  the  mortgage, 
notwithstanding  tbje  giving  of  the  special  se- 
curity. 

8.  Same  —  Sale  of  SrEciAL  Secubitt  — Ab- 
sence OF  Prejudice  to  Mobtgagob. 

In  an  action  to  foreclose  a  mortgage,  the 
fact  that  the  mortgagor,  after  the  commence- 
ment of  the  action,  disposed  of  certain  special 
security  covering  a  portion  of  the  debt  at  pri- 
vate sale  and  without  public  notice,  was  not 
available  in  defense,  where  it  was  not  claimed 
that  the  amount  realized  was  not  applied  to  de- 
fendant's credit,  nor  that  such  amount  did  not 
equal  the  full  inarlcet  value  of  the  property  sold 
at  the  time  of  the  sale. 

9.  Appeal— Ha  bmless  Ebbob. 

Sustaining  objections  to  questions  was  not 
prejudicial,  where  subsequently  the  witness  sub- 
stantially answered  the  questions  as  fully  as 
was  desired. 

10.  Same— Questions  Available. 

In  an  action  to  foreclose  a  mortgage,  the 
question  whether  the  amount  found  due  oy  the 
court  included  any  improper  charge  on  account 
of  taxes,  or  did  not  make  full  allowance  for 
taxes  paid,  could  not  be  considered  on  appeal, 
where  there  was  no  specification  of  insufficiency 
of  evidence  to  support  the  finding  as  to  the 
amount  due  that  could  be  deemed  to  include 
such  question. 

Department  1.  Appeal  from  Superior 
Court,  San  Luis  Obispo  County;  E.  P. 
Unangst,  Judge. 

Action  by  the  Anglo-Califomlan  Bank,  Lim- 
ited, against  Moses  Cerf,  impleaded  witli  oth- 


ers.   From. an  order  denying  a  new  trial,  de- 
fendant named  appeals.    Affirmed. 

See  75  Pac.  902;   77  Pac.  1132. 

Rehearing  denied  August  31,  1905. 

J.  J.  Burt,  for  appellant  Jesse  W.  Lilien- 
tbal  and  W.  H.  Spencer,  for  respondent. 

ANGELLOTTI,  J.  This  is  an  action  to 
foreclose  as  mortgages  two  certain  deeds  of 
conveyance  absolute  in  form,  executed  by  de- 
fendants Moses  Cerf,  Ernest  Cerf,  and  L.  M. 
Kaiser  to  defendant  Ignatz  Steinhart.  Ac- 
cording to  the  allegations  of  the  complaint, 
said  deeds,  while  absolute  in  form,  were  in 
fact  executed  as  mortgages  for  the  sole  pnr- 
IK>se  of  securing  to  plaintiff  the  payment  of 
an  indebtedness  of  $34,300,  evidenced  by  cer- 
tain promissory  notes  then  existing  in  favor 
of  plaintiff  and  against  the  firm  of  Bloctunan 
&  Cerf,  and  of  securing  the  payment  of  all 
furthw  advances  that  might  be  made  by 
plaintiff  to  said  firm  and  all  sums  that  might 
thereafter  become  due  from  said  Arm  to 
plaintiff.  Said  firm  of  Blochman  &  Cerf  was 
at  the  date  of  said  deed  and  ever  since  has 
been  composed  solely  of  defendant  Moses 
Cerf.  It  was  further  alleged  that,  relying 
upon  such  security,  plaintiff  renewed  certain 
notes  from  time  to  time,  and  made  further 
advanc<es  to  said  firm,  until  on  December  27. 
1894,  the  amount  of  $27,117.13  was  aue  fr6m 
the  firm  to  plaintiff,  and  that  on  said  day  a 
note  therefor  for  $27,000,  payable  one  day 
after  date  and  bearing  interest  at  the  rate  of 
8  per  cent,  per  annum,  was  executed  by  said 
firm  and  defendant  Moses  Cerf  to  plaintiff, 
none  of  which  has  been  paid.  This  action 
was  instituted  October  14,  1895,  to  obtain  a 
foreclosure  of  said  mortgages  to  satisfy  said 
claim  of  $27,117.13,  with  interest  Defend- 
ant Moses  Cerf,  by  his  answer,  admitted  the 
execution  of  the  deeds  to  secure  to  plaintiff 
the  Indebtedness  of  $34,300  existing  at  the 
time  of  their  execution,  but  denied  that  they 
were  given  as  security  for  any  continuing 
credit  or  any  future  advances  or  indebted- 
ness. He  averred  that  the  $34,300  indebted- 
ness had  been  fully  paid,  denied  the  making 
of  further  advances,  and  denied  that  the  in- 
debtedness at  the  time  of  the  giving  of  the 
last  note  exceeded  $20,8C3.17.  The  trial  court 
found  generally  in  accordance  with  the  alle- 
gations of  the  complaint,  finding  the  indebted- 
ness of  said  firm  to  plaintiff  to  amount,  with 
interest,  at  the  date  of  Judgment  to  $28,- 
640.17,  and  adjudged  a  sale  of  the  mortgaged 
premises  to  satisfy  the  same.  Defendant 
Moses  Cerf  appeals  from  an  order  denying  his 
motion  for  a  new  trial. 

1.  The  evidence  upon  the  question  being 
conflicting,  the  finding  of  the  trial  court  to 
the  effect  that  the  deeds  were  given  to  secure 
all  future  as  well  as  existing  indebtedness  is 
conclusive  upon  this  appeal.  We  know  of  no 
reason  why  it  could  not  be  shown  by  parol 
evidence  that  such  deeds  were  given  to  se- 
cure future  as  well  as  existing  indebtedness. 
Appellant's  qontenl^p^^  JJiio<SR54appear» 
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to  b«  tbat  u  oar  statute  provldee  that  "a 
mortgage  can  be  created,  renewed  or  extend- 
ed, only  by  writing,  executed  with  the  for- 
malities required  in  the  ease  of  a  grant  of 
real  property"  (section  2922,  Ciy.  C3ode),  the 
particular  indebtedness  Intended  to  be  se- 
cured most  be  specified  in  the  conveyance, 
or  at  least  In  some  contemporaneous  writing. 
The  section  cited  cannot  be  construed  as  im- 
pairing the  well-established  doctrine  that  a 
deed  absolute  on  its  face  may  in  equity  be 
shown  by  parol  evidence  to  have  been  intend- 
ed as  security  for  a  debt,  and  hence  only  a 
mortgage.  This  doctrine  necessarily  con- 
templates a  showing  entirely  at  variance  with 
the  terms  of  the  conveyance.  It  is  solely  be- 
cause the  absolute  conveyance  does  not  cor- 
rectly show  the  Intent  and  agreement  of  the 
parties  tbat  equity  Interposes  and  allows  the 
real  transaction  to  be  shown,  thus  convert- 
ing the  apparent  absolute  title  of  the  gran- 
tee in  the  property  described  in  the  convey- 
ance to  a  mere  mortgage  lien  thereon.  The 
showing  tbat  the  instrument  was  in  fact  in- 
tended only  as  security  for  the  payment  of 
an  indebtednesss  involves  a  showing  as  to 
what  indebtedness  was  intended  to  be  secured 
thereby.  The  real  transaction  between  the 
parties  as  to  the  indebtedness  to  be  secured 
may  be  fully  shown  by  parol  evidence,  atid 
any  agreement  of  the  parties  relative  thereto, 
that  would  be  enforced  If  evidenced  by  mort- 
gage executed  In  the  ordinary  form,  will  be 
enforced  under  the  deed.  There  can  be  no 
doubt,  under  the  decisions  of  this  court,  that, 
whatever  the  consideration  expressed  in  the 
purported  conveyance,  such  a  conveyance  will 
be  effectual  to  secure  both  any  existing  In- 
debtedness, and  any  future  indebtedness,  how- 
ever evidenced,  shown  by  parol  evidence  to 
have  been  intended  and  agreed  to  be  secured 
thereby,  and  that  it  is  not  essential  that  the 
limit  In  amount  of  such  future  Indebtedness 
should  have  been  specified  in  the  agreement 
of  the  parties.  See  Banta  v.  Wise,  135  Cal. 
277,  67  Pac  129;  Campbell  v.  Freeman,  99 
CaL  546,  34  Paa  113;  Uusheon  v.  Eusheon, 
71  Cal.  407, 12  Pac.  410. 

2.  The  fact  that  the  defendant  Stelnhart, 
a  manager  of  plaintiff  corporation,  was  nam- 
ed as  grantee  in  the  deeds,  instead  of  the 
plaintiff  itself,  in  no  degree  impairs  their 
validity  as  mortgages  in  favor  of  plaintiff. 
If  authority  is  needed  upon  this  proposition, 
it  Is  to  be  found  la  Banta  v.  Wise,  supra, 
where  the  question  was  squarely  presented  In 
tlie  case  of  a  deed  absolute  on  its  face,  pur- 
porting to  grant  certain  realty  to  one  who 
was  a  member  of  a  partnership.  The  deed 
was  enforced  as  a  mortgage  in  favor  of  the 
firm ;  it  being  shown  that  it  was  given  as  se- 
curity for  an  indebtedness  due  the  firm  and 
to  secure  contemplated  advancements  by  the 
firm.  It  was  pointed  out  in  the  opinion  that 
the  general  equitable  principle  applicable  In 
this  class  of  cases  applies  equally  to  all  cases 
of  d^eds  made  to  secure  money,  whether  due 
or  to  become  duc^  "or  wtiether  due  to  the  gran- 


tee or  another."  It  was  said  therein,  speak- 
ing of  a  deed  made  to  one  as  security  for  tb» 
debt  of  another:  "Such  a  transaction  comes 
equally  within  the  definition  given  In  the 
Code,  which  is  tbat  a  'mortgage  is  a  contract 
by  which  specific  property  is  hypothecated 
for  the  performance  of  an  act,  without  the 
necessity  of  a  change  of  possession'  (Civ. 
(3ode,  I  2920),  and  also  within  the  provision 
that  'every  transfer  of  an  interest  in  prop- 
erty, other  than  In  trust,  made  only  as  a 
security  for  another  act.  Is  to  be  deemed  a 
mortgage,'  etc.  Civ.  Code,  {  2924.  The  ex- 
ception made  in  the  section  last  cited  refers 
only  to  the  express  trusts  provided  for  by 
other  provisions  of  the  Code  (sections  852, 
857),  which,  though  in  some  cases  difficult  Iff 
principle  to  be  distinguished,  are  held  not  to 
be  mortgages.  *  *  •  But  these  decisions 
apply  only  to  cases  where,  by  the  terms  of 
the  deed,  the  trustee  is  authorized  to  sell  and 
to  apply  the  proceeds  in  payment  of  the  debt; 
and  not  to  deeds  where  there  is  no  power  ot 
sale  expressed." 

We  are  unable  to  see  how  the  provisions  of 
our  Civil  (3ode  relative  to  trusts  In  relation 
to  real  property,  and  the  purposes  for  which 
they  may  be  created,  affect  the  question  un- 
der discussion.  Admittedly,  the  deeds  were 
given  solely  by  way  of  secnrll^,  and  were 
in  fact  only  mortgages.  Being  such,  they 
carried  no  estate  in  the  land,  but  were  mere 
securities,  creating  only  a  lien  on  the  land, 
wlUch  was  an  incident  of  the  secured  debt 
Savings  &  Loan  Society  v.  McKoon,  120  Cal. 
177,  62  Pac.  305.  If  the  giving  of  a  mortgage 
on  realty  to  one  person  as  security  for  a  debt 
due  another  creates  a  trust,  it  Is  not  a  trust 
in  relation  to  real  property,  within  the  mean- 
ing of  the  provisions  of  our  Code  relating  to 
trusts. 

8.  The  action  vras  properly  brought  In  the 
name  of  the  plaintiff,  which  was,  admittedly, 
the  only  real  party  In  interest  Code  Civ. 
Proc.  I  367.  The  Indebtedness  secured  by 
the  mortgage  was  at  all  times  the  property 
of  the  plaintiff  alone,  and  stood  in  plaintiff** 
name,  and  the  mortgage  lien  was  a  mere  In- 
cident of  such  Indebtedness,  which  would 
pass  by  a  simple. assignment  of  the  debt  It 
Is  unnecessary  to  determine  here  whether 
Stelnhart  as  the  trustee  of  an  express  trust 
within  the  meaning  of  section  360.  Code  Civ. 
Proc.,  could  have  maintained  an  action  to 
foreclose  these  mortgages.  That  section  la 
permissive  only,  and  did  not  exclude  an  ac- 
tion in  the  name  of  the  real  party  in  Interest 
As  already  stated,  Stelnhart  was  made  a  par- 
ty defendant,  and  the  record  shows  that  he 
consented  tbat  judgment  be  entered  in  favor 
of  plaintiff  as  prayed  for  In  its  complaint. 

4.  Among  the  charges  against  the  firm  waa 
a  balance  due  upon  an  item  of  $0,000  for 
money  loaned  January  13,  1891,  evidenced 
by  promissory  note  of  that  date,  bearing  in- 
terest at  the  rate  of  8  per  cent  per  annum. 
It  appeared  that  at  the  time  of  the  making 
of  this  loan  warehouse  receipts  for  about  ir 
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000  barrels  of  cement  were  delivered  by  the 
firm  to  plaintiff  as  security  for  the  payment 
of  such  indebtedness.  Portions  of  this  ce- 
ment were  sold  from  time  to  time  by  Mr. 
Cerf,  he  paying  the  plaintiff  12.50  per  bar- 
rel for  the  release  of  all  so  sold,  and  the 
proceeds  were  credited  on  the  note.  At  the 
time  of  the  giving  of  the  last  note,  December 
27,  1894,  a  balance  still  remained  due  on 
said  note,  and  595  barrels  of  the  cement  re- 
mained In  the  warehouse  undisposed  of,  °and 
so  continued  to  remain  until  after  the  com- 
mencement of  this  action.  The  balance  due 
upon  the  so-called  cement  note  was  Included 
in  the  note  of  December  27, 1894,  sought  here 
to  be  enforced  under  the  mortgages.  Subse- 
quent to  the  commencement  of  this  action, 
Cerf  not  having  sold  it,  although  requested 
so  to  do,  and  the  testimony  indicating  that  it 
had  gotten  moist  and  was  in  bad  condition, 
plaintiff  sold  the  remainder  of  the  cement 
for  ?72C.12,  and  the  firm  has  been  credited 
therewith.  The  balance  due  is  included  in 
the  general  amount  found  due  by  the  trial 
court.  It  Is  claimed  that  this  $5,000  loan 
was  a  separate,  Independent  transaction,  ana 
that  nd  part  of  this  particular  indebtedness 
was  secured  by  the  mortgages.  We  think 
that  there  can  be  no  question  that  any  bal- 
ance remaining  due  from  the  firm  after  ex- 
hausting the  special  security  afforded  by  the 
cement  was  a  part  of  the  general  Indebted- 
ness secured  by  the  mortgages.  The  mort- 
gages were,  by  reason  of  the  terms  of  the 
agreement  of  the  parties,  security  for  any 
and  all  indebtedness  that  might  thereafter 
become  due,  and  any  such  balance  remaining 
due  upon  the  so-called  cement  note  was  cer- 
tainly such  an  Indebtedness.  Of  course,  the 
parties  might  have  specially  contracted  that 
this  loan  should  be  altogether  excluded  from 
the  arrangement  already  made;  but  the  mere 
giving  of  additional  special  security,  which 
Is  all  the  evidence  here  shows,  does  not  in- 
dicate any  such  agreement. 

Various  rulings  of  the  trial  court  In  rela- 
tion to  evidence  bearing  upon  the  cement 
transaction  are  complained  of,  but  we  find 
no  prejudicial  error  in  regard  thereto.  Al- 
though objections  to  certain  questions  rela- 
tive to  this  matter,  asked  plaintiff's  manager, 
Steinhart,  on  cross-examination,  were  sus- 
tained, the  subject-matter  thereof,  so  far  as 
proper,  was  fully  covered  by  other  questions 
and  answers  on  such  cross-examination.  It 
does  not  appear  that  appellant  was  not  al- 
lowed to  fully  cross-examine  Steinhart,  or  to 
fully  testify  himself  as  to  the  circumstances 
under  which  the  $5,000  loan  was  made,  and 
what  the  agreement  of  the  parties  was  in 
relation  to  the  security  therefor. 

Some  reliance  Is  based  upon  the  fact  that 
plaintiff,  after  the  commencement  of  this  ac- 
tion, disposed  of  the  cement  remaining  on 
hand  at  private  sale  and  without  public  no- 
tice; but  we  do  not  see  how  that  fact  can 
avail  appellant.  There  was  no  pretense  that 
the  amount  actually  realized  therefor  was 


not  applied  to  the  credit  of  the  firm,  and  no 
evidence  was. given  showing  that  the  amount 
realized  was  not  the  then  full  market  value 
of  that  cement  The  testimony  of  Steinhart 
was  to  the  effect  that,  in  view  of  its  then 
condlflon,  it  was  disposed  of  to  the  best  pos- 
sible advantage.  Under  the  Issues  made  by 
the  pleadings,  it  may  be  that  the  firm  was 
entitled,  undep  the  circumstances,  to  be  cred- 
ited with  the  full  market  value  of  the  prop- 
erty at  the  time  of  the  sale  thereof,  and.  if 
a  question  had  been  asked  as  to  such  value 
at  such  time,  the  sustaining  of  an  objection 
thereto  would  have  raised  a  serious  question. 
No  such  question  was,  however,  asked;  and 
it  cannot  be  held  that  the  court  committed 
even  technical  error  in  sustaining  the  objec- 
tion on  the  ground  of  immateriality  to  either 
of  the  two  questions  asked  Cerf  as  to  the 
value  of  the  cement. 

5.  Appellant  was  allowed  to  fully  cross- 
examine  Steinhart  as  to  the  negotiations 
leading  up  to  the  execution  of  the  deeds,  the 
circumstances  surrounding  such  execution, 
all  that  was  said  and  done  between  the  par- 
ties In  regard  thereto,  and  the  indebtedness 
to  be  secured  thereby,  and  the  nature  and 
evidences  of  the  Indebtedness  existing  at  that 
time.  So  far  as  these  matters  are  concerned, 
the  claim  that  he  was  imprx^eriy  restricted 
in  cross-examination  finds  no  support  in  the 
record.  The  questions  to  which  objections 
were  sustained  were  objectionable  for  the 
reasons  stated  In  the  objections,  and  the  rul- 
ings of  the  court  In  regard  thereto  were  cor- 
rect. 

6.  It  Is  contended  that  the  court  erred  in 
not  allowing  appellant  to  show  that  he  had 
not  been  credited  with  taxes  paid  by  him  up- 
on the  mortgaged  property,  and  had  been  im- 
properly charged  with  taxes  paid  by  plaintiff 
upon  such  property.  The  only  evidence 
sought  to  be  elicited  by  appellant  upon  that 
point,  to  which  any  objection  was  sustained, 
was  on  the  cross-examination  of  Steinhart. 
The  first  question  asked  him  thereon  was: 
"Did  you  ever  upon  the  account,  upon  any 
account  of  the  bank  with  Blochman  &  Cerf, 
give  Blochman  &  Cerf  credit  for  any  pay- 
ment of  taxes?"  An  objection  to  this  was 
sustained;  one  of  the  grounds  thereof  being 
that  it  had  not  then  been  shown  that  they 
had  ever  paid  any  taxes.  The  witness  was 
then  asked  whether  plaintiff  had  at  any  time 
made  any  payment  of  taxes  upon  any  inter- 
est in  the  land,  and  an  objection  to  the  ques- 
tion was  sustained.  Thereupon  the  witness 
substantially  answered  both  questions,  and 
apparently  testified  as  fully  upon  the  ques- 
tion as  was  desired  by  appellant.  Under 
these  circumstances  it  cannot  be  held  that 
the  action  of  the  court  In  sustaining  the  ob- 
jections was  prejudicial. 

The  question  as  to  whether  the  amount 
found  due  by  the  court  includes  any  Improp- 
er charge  on  account  of  taxes,  or  does  not 
make  full  allowance  for  taxes  paid  by  ap- 
pellant, cannot  be  considered  on  this  appeal; 
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tor  there  is  no  specification  of  insufficiency 
of  evidence  to  support  ttie  finding  as  to  tlie 
amount  due  that  can  be  Iield  to  Include  this 
question.  If,  however,  we  could  consider  the 
question,  the  record  is  such  that  we  could 
not  say  that  full  allowance  had  not  been 
made  for  taxes.  There  was  no  attempt  made 
to  show  how  much  had  been  paid  by  appel- 
lant in  the  way  of  taxes.  And  it  cannot  be 
determined  from  the  record  that  the  credit 
of  $6,052.03,  given  on  account  of  taxes  upon 
the  trial  In  pursuance  of  an  admission  shown 
by  the  record,  was  not  more  than  sufficient 
to  adjust  the  matter  of  taxes  correctly.  We 
have  assumed  In  this  discussion  that,  the 
plaintiff  was  liable  for  the  taxes  upon  the 
property. 
The  order  denying  a  new  trial  is  affirmed. 

We  concur:    SHAW,  J.;   VAN  DYKE,  J. 


(147  Cal.  393) 

ANGLO-CALIFORNIAN  BANK,  Limited,  y. 
CERF  et  al.    (L.  A.  1,323.) 

(Supreme  Court  of  California.     Auf;.  1,  1905.) 

1.  Appeal— Conclusiveness  of  Findings. 

The  determination  of  tlie  troth  or  falsity 
of  testimony,  which  conflicts  with  other  testi- 
mony in  the  case,  is  within  the  exclusive  prov- 
ince of  the  trial  court. 

fEd.  Note. — For  cases  in  jwint,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §{  3983-^989.] 

2.  Principal    and    Agent  —  Atjthobitt  or 
Agent. 

Where  the  authority  of  an  agent  is  un- 
certain, and  express  oral  authority  is  not  satis- 
factorily shown,  his  authority  may  be  implied 
from  acts  and  circumstances. 

(Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Die.  Principal  and  Agent,  S§  402,  407.] 

8.   MOBTGAOES — SeCURITT   FOR   FUTITBE    DEBTS 

— Evidence— AuTHOBiTT  of  Agent. 

In  an  action  to  foreclose  a  mortgage  made. 
In  the  form  of  an  absolute  deed,  evidence  held 
sufficient  to  support  a  finding  that  the  debtor, 
to  whom  the  other  mortgagors  delivered  the 
deeds  for  delivery  to  the  mortgagee,  authorized 
and  intended  such  delivery  to  be  made  as  se- 
curity for  future,  as  well  as  for  existing,  in- 
debtedness. 

Department  1.  Appeal  from  Superior  Court, 
San  Luis  Obispo  County;  B.  P.  Unangst, 
.Judge. 

Action  by  the  Anglo-Califomlan  Bank, 
Limited,  against  Moses  Cerf  and  others. 
"From  an  order  denying  a  motion  for  a  new 
trial,  certain  defendants  appeal.    Affirmed. 

See  T5  Pac.  902;  77  Pac.  1132. 

Rehearing  denied  August  31,  1905. 

Venable  &  Goodchild  and  Marcel  E.  Cerf, 
for  appellants.  Jesse  W.  Lilientbal  and  W. 
H.  Spencer,  for  respondent. 

ANGELLOTTI,  J.  This  Is  another  appeal 
In  the  action  involved  in  Anglo-Callfornian 
Bank,  etc.,  v.  Cerf  et  al.  (L.  A.  Xo.  1,276)  81 
Pac.  1077.  this  day  decided.  The  appeal  hei-e 
Is  by  defendants  Ernest  Cerf  and  L.  M. 
Kaiser,  who  joined  with  defendant  Moses 
Cerf  in  the  execution  of  the  deeds  held  to  be 


mortgages,  and  is  from  an  order  denying  ' 
their  motion  for  a  new  trial.  By  their  an- 
swer they  expressly  admitted  that  they  exe- 
cuted and  delivered  the  same  for  the  purpose 
of  securing  to  plaintiff  the  payment  of  a  cer- 
tain indebtedness  of  the  firm  of  Blochman  & 
Cerf  to  plaintiff,  viz.,  an  indebtedness  of  $34,- 
300  existing  on  October  14,  1885,  qind  eviden- 
ced by  promissory  notes  of  said  firm,  but 
denied  that  they  executed  or  delivered  the 
deeds  for  the  purpose  of  securing  any  other 
indebtedness  of  said  firm  to  plaintiff,  and  al- 
leged that  the  Indebtedness  for  which  the 
deeds  were  executed  had  been  fully  dischar- 
ged. The  trial  court  found  that  the  deeds 
were  executed  and  delivered  by  all  the  gran- 
tors therein  named  for  the  purpose  of  secur- 
ing, not  only  the  existing  indebtedness  of 
$34,300,  but  also  all  future  indebtedness  of 
the  firm  of  Blochman  &  Cerf,  and  the  main 
question  upon  this  appeal  is  as  to  the  suffi- 
ciency of  the  evidence  to  support  this  finding 
as  against  these  appellants. 
.  The  negotiations  leading  up  to  the  deliv- 
ery of  the  deeds  to  plaintiff's  manager,  Stelu- 
hart,  were  conducted  entirely  by  Steinha'rt 
and  defendant  Moses  Cerf,  the  sole  member 
of  the  firm  of  Blochman  &  Cerf,  a  firm  doing 
business  in  the  city  and  county  of  San  Fran- 
cisco, and  the  deeds  were  delivered  to  Steln- 
hart  by  said  Moses  Cerf  at  San  Francisco. 
The  evidence  sufficiently  supports  the  finding 
that  he  delivered  them  upon  the  understand- 
ing and  agreement  alleged  in  the  complaint, 
viz.,  that  they  should  be  security  for  all  fu- 
ture as  well  as  existing  indebtedness  of 
Blochman  &  Cerf.  There  was  no  ^pretense 
that  plaintiff  had  any  notice  to  the  effect  that 
the  other  grantors  had  placed  any  limitation 
upon  his  powers  in  this  regard,  or  that  he 
had  not  the  authority  he  assumed,  viz.,  to 
deliver  the  deeds  as  security  for  any  indebt- 
edness that  might  thereafter  accrue,  as  well 
as  such  as  had  already  accrued.  Plaintiff's 
manager  did  know  that  appellants  were  not 
members  of  the  firm  of  Blochman  &  Cerf, 
and  were  not,  therefore,  directly  interested 
in  the  indebtedness  of  that  firm.  Moses  Cerf 
testified  that  the  deeds  were  delivered  to 
him  by  appellant  Ernest  Ce^rf,  accompanied 
by  oral  instructions  to  deliver  them  to  secure 
the  exisUug  notes  for  $34,300,  and  for  no 
other  purpose.  This  was  the  only  evidence 
given  as  to  any  limitation  upon  the  authority 
of  Moses  Cerf  to  stipulate  for  the  appellants 
as  to  the  particular  indebtedness  of  said 
firm  to  be  secured  by  the  deeds;  neither  of 
the  appellants  testifying  on  the  trial.  Ad- 
mittedly, he  was  authorized  to  use  the  deeds 
"for  his  own  benefit,  viz.,  to  secure  indebted- 
ness of  the  firm  of  which  he  was  the  sole 
member,  and  the  only  possible  claim  on  ap- 
pellants' part,  in  view  of  the  finding  as  to  the 
agreement  upon  which  he  delivered  them.  Is 
that  he  exceeded  the  oral  Instructions  given 
him  by  one  of  the  appellants  by  delivering 
them  as  security  for  future  as  well  as  exist- 
ing indebtedness  of  his  firm.     ^-^  j 
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Although  plaintiff  had  no  knowledge  of 
any  such  limitation,  it  Is  contended  that  it 
was  bound  at  its  peril  to  know  the  limit  of 
liis  authority,  and  that  appellants  are  not 
bound  by  the  act  of  their  agent  in  delivering 
the  deeds  as  security  for  his  future  indebted- 
ness. It  may  be  admitted  that,  so  far  as  the 
appellants  are  concerned,  the  erldence  shows 
that  in  the  delivery  of  tlie  deeds  Moses  Cerf 
was  acting  solely  as  their  agent.  If  we  ad- 
mit that  special  oral  instructions  given  by 
appellants  to  Moses  Cerf  as  to  the  particular 
indebtedness  to  be  secured  by  the  deeds 
would  be  binding  upon  plaintifF  here,  we  are 
still  unable  to  see  why  the  trial  court  was 
not  at  liberty  to  reject  the  testimony  of 
Moses  Cerf  in  regard  thereto,  if  it  did  not  be- 
lieve the  same  to  be  true.  As  already  said, 
this  was  the  sole  evidence  as  to  any  limita- 
tion. The  conrt  saw  and  beard  tilm  testify, 
and  npon  some  material  matters,  concerning 
which  he  testified,  there  was  an  irreconcila- 
ble conflict  between  his  evidence  and  that 
of  Steinhart.  In  addition  to  this,  there  were 
circumstances  shown  by  the  evidence  which 
a  court  might  conclude  were  opposed  to  his 
evidence  upon  certain  matters.  It  is  not  for 
an  appellate  court  to  intimate  as  to  the  truth 
or  falsity  of  any  of  the  evidence.  That  was 
the  peculiar  province  of  the  trial  Judge,  and 
upon  material  matters  as  to  which  there  was 
a  conflict  of  evidence  he  rejected  the  evi- 
dence of  this  witness.  As  to  these  matters 
he  concluded  that  the  witness  was  at  least 
mistaken,  and,  possibly,  that  he  was  will- 
fully false  in  his  testimony.  We  cannot  as- 
sume the  contrary  on  this  appeal.  If  the 
trial  Judge  believed  that  the  witness  had 
willfully  testified  falsely  as  to  other  material 
matters,  be  was  not  bound  to  accept  his  un- 
supported testimony  as  to  the  matter  of  these 
instructions,  but  was  at  liberty  to  wholly  re- 
ject such  testimony.  In  view  of  the  findings, 
we  must  assume  that  he  did  so  reject  it.  Re- 
jecting such  testimony,  there  remains  only 
such  evidence  as  to  the  authority  of  Moses 
Cerf  as  is  furnished  by  the  facts  and  cir- 
cumstances surrounding  the  transaction. 

While  the  appellants  were  not  members 
of  the  firm  of  Blochman  &  Cerf,  they  and 
Moses  Cerf  constituted  the  firm  of  A.  Bloch- 
man &  Co.,  doing  business  in  the  county  of 
San  Luis  Obispo,  and  the  property  affected 
by  the  deeds  was  apparently  the  property  of 
this  firm.  Moses  Cerf,  as  Blochman  &  Cerf, 
had  for  some  time  previous  to  Octol>er  14, 
1885,  carried  an  unsecured  account  with 
plaintiff,  and  some  time  before  that  date, 
owing  to  a  change  in  the  bank's  method  of 
doing  business,  the  balance  due  plaintiff 
thereon  had  been  put  into  the  form  of  prom- 
issory notes,  payable  one  day  after  date. 
According  to  the  testimony  of  Moses  Cerf, 
Steinhart  liad  informed  him  that  be  could 
not  carry  the  accounts  in  their  then  form 
and  nnseciired  any  longer,  that  notes  must 
be  taken  for  large  accounts,  allowing  for  a 
small  overdraft,  and  that  the  accounts  must 


be  carried  in  notes.  It  was  in  pursuance  of 
this  requirement  that  the  first  notes  were 
given,  and  it  was  evidently  contemplated 
that  the  account  should  Xte  continued  (as  it 
was  for  several  years  thereafter),  and  that 
the  notes  should  be  renewed  from  time  to 
time  for  such  sums  as  might  remain  due  to 
plaintiff;  in  other  words,  that  there  should 
be  a  continuing  account  between  the  parties, 
and  the  balance  due  plaintiff  thereon  at  all 
times  evidenced  by  promissory  notes  to  prac- 
tically the  whole  extent  thereof.^  It  is  ap- 
parent that  it  was  this  account,  rather  than 
any  particular  note,  that  plaintiff  desired  to 
have  secured.  It  Is  not  intimated  that  ap- 
pellants were  not  fully  aware  of  the  course 
of  dealing  l)etween  their  partner,  Moses 
Cerf,  and  plaintiff.  While  the  matter  of  giv- 
ing security  was  pending,  viz.,  on  August 
12,  1685,  appellant  Ernest  Cerf  wrote  to 
Messrs.  Blochman  &  Cerf  a  letter,  signing 
the  firm  name  A.  Blochman  &  Co.  thereto,  in 
reply  to  a  letter  of  August  11th,  in  which, 
after  acknowledging  receipt .  of  a  letter  of 
August  11th,  he  said:  "In  reference  to  the 
abstract  of  the  building,  we  herewith  send 
you  the  title  papers,  and  will  send  you  the 
abstract  as  soon  as  made  out  ♦  ♦  •  At 
any  rate  you  can  assure  Mr.  Steinhart  that 
the  property  Is  free,  no  incumbrances  of  any 
kind  being  on  it,  the  title  perfect.  So  make 
Mr.  Steinhart  perfectly  safe,  and  make  h^m 
not  feel  any  ways  anxious  about  us;  and  for 
liim  to  extend  to  ns  what  further  accommo- 
dations we  need,  we  would  suggest  to  give 
him  a  deed,  not  only  for  the  store  and  lot 
but  also  to  give  him  a  deed  for  the  Patrick 
ranch,  which  contains  close  on  to  2,000  acres, 
and  the  San  Jose  ranch,  containing  close  to 
1,000  acres.  •  •  •  Should  Mr.  Steinhart 
conclude  that  he  wants  the  deeds,  telegraph, 
and  we  will  have  deeds  and  abstracts  made, 
and  forwarded  without  delay.  We  don^t 
want  him,  no  more  than  any  one  else,  to 
think  or  feel  that  his  Interests  are  in  Jeop- 
ardy, and  we  are  ready  and  willing  to  place 
anything  we  have  in  his  way  to  make  him 
feel  perfectly  secure  and  beyond  any  doubt 
whatever."  The  property  referred  to  In  this 
letter  was  the  property  described  in  the  sub- 
sequently executed  deeds.  Moses  Cerf  re- 
ceived this  letter  in  due  course  and  delivered 
it  to  Steinhart  There  Is  nothing  to  indicate 
that  appellant  Kaiser  was  not  fully  aware  of 
the  sending  of  this  letter  by  his  partner,  and 
there  was  no  Intimation,  so  far  as  the  record 
Is  concerned,  that  the  letter  had  reference  to 
any  other  matter  than  that  of  the  giving  of 
security  for  the  Indebtedness  of  Blochman  & 
Cerf. 

On  August  15,  1885,  appellants  executed 
and  delivered  to  Moses  Cerf  a  full  general 
power  of  attorney.  No  explanation  as  to  the 
reason  for  their  giving  such  an  instniment 
was  given,  and  its  execution  at  that  time 
and  nnder  the  circumstances  then  existing 
is  a  circumstance  tending  to  show  a  desire 

on  their  part  to  fully  accredit  Moses  Cerf  as 
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tbeir  represmtatlv^  In  the  matter  then  pend* 
ing  between  him  and  plaintiff.  The  deeds 
were  signed  and  acknowledged  by  Moses 
Cert  on  December  2,  1885,  on  which  day  a 
further  advance  of  $3,500  was  made  to  him, 
and  a  note  taken  therefor.  They  were  sign- 
ed and  acknowledged  by  appellant  Kaiser  in 
Santa  Barbara  county  on  December  8,  1885, 
and  in  San  Francisco  by  appellant  Ernest 
Cerf  on  December  14,  1886,  when  they  were 
delivered  to  Moses  Cerf  by  BJmest,  and  by 
him  delivered  to  Steinhart  From  tliat  time 
on  to  December,  1894,  neither  of  the  appel- 
lants intimated  to  plaintiff  that  it  was  theh: 
claim  that  their  deeds  constituted  security 
for  the  original  $34,300  notes  only,  and  It  was 
only  when  they  were  then  asked  by  plain- 
tiff to  sign  a  written  acknowledgment  in  ac- 
cord with  plaintiff's  claim  as  to  the  object 
and  purpose  of  the  deeds,  and  they  refused 
to  80  do,  that  any  notice  of  their  claim  was 
given  to  plaintiff.  During  the  greater  part  of 
this  time  Moses  Cerf,  In  the  nameof  Blochman 
&  Cerf,  continued  to  deal  with  plaintiff  as  be- 
fore. During  the  last  five  years  of  this  si- 
lence on  their  part,  the  only  notes  enforce- 
able against  their  interest,  according  to  their 
theory,  could  no  longer  be  enforced,  l^ecause 
they  had  been  paid  or  replaced  by  new  notes 
for  the  balance  due  thereon,  and,  if  their 
claim  be  well  founded  in  fact,  they  were, 
without  complaint,  allowing  plaintiff  to  hold 
the  apparent  legal  title  to  their  land,  with- 
out any  right  whatever.  Their  conduct  here 
was  a  circumstance  which  might  well  be 
claimed  to  be  consistent  only  with  an  under- 
standing on  their  part  that  they  had  exe- 
cuted the  deeds  as  security  for  something  In 
addition  to  the  $34,300  notes.  All  these  cir- 
cumstances, taken  In  connection  with  the  ad- 
mitted fact  that -the  deeds  were  in  fact  exe- 
cuted by  appellants  to  be  delivered  by  Moses 
Cerf  as  security  for  an  indebtedness  of  his 
own,  are,  in  our  Judgment,  entirely  sufQclent 
to  support  a  conclusion  that  appellants  au- 
thorized the  delivery  of  the  deeds  as  secu- 
rity for  all  future  as  well  as  all  existing  in- 
debtedness, and  intended  that  they  should 
be  80  delivered. 

It  cannot  be  doubted  that  where  the  au- 
thority of  an  agent  Is  unwritten,  and  express 
oral  authority  Is  not  satisfactorily  shown, 
such  authority  may  be  Implied  from  acts  and 
circumstances  shown.  See  Belnhard  on 
Agency,  §  203.  Where  an  agent  is  expressly 
authorized  to  deliver  'deeds  absolute  oh  their 
face  as  security  for  his  own  indebtedness, 
as  is  admitted  here,  and  no  express  limita- 
tion is  placed  upon  lilm  as  to  the  particular 
Indebtedness  to  be  secured  thereby,  as  the 
court  was  at  liberty  to  conclude  was  the  case 
here,  any  arrangement  as  to  amotmt,  terms, 
and  character  of  his  Indebtedness  to  be  so 
secured,  which  under  the  circumstances  ex- 
isting would  not  be  unreasonable,  would  ap- 
pear to  be  witliln  the  autliorlty  conferred. 
Such  a  case  would  seem  to  be  somewhat 
analogous  to  the  case  of  one  who  signs  a 


paper  with  certain  blanks  to  be  filled,  and 
Intrusts  it  to  another  for  delivery  with  the 
understanding  that  he  is  to  fill  such  blanks. 
Authority  to  fill  the  blanks,  without  express 
limitation  as  to  the  manner,  would  imply 
authority  to  fill  them  in  any  way  that  would 
not,  under  the  circumstances,  be  nnreaion- 
able.  .The  arrangement  here  made  by  Moses 
Cerf  as  to  the  indebtedness  to  be  secured  by 
these  deeds  was  Just  such  an  arrangement  as 
might  reasonably  have  been  contemplated  by 
parties  knowing  the  course  of  dealing  be- 
tween him  and  plaintiff,  and  the  probable 
object  of  requiring  any  security.  The  facts 
and  circumstances  already  detailed,  taken  to- 
geth^,  are  sufficient  to  support  a  conclusion 
that  appellants  contemplated  the  very  ar- 
rangement made,  and  delivered  the  deeds  to 
Moses  Cerf  with  that  understanding;  In  oth- 
er words,  that  Moses  Cerf  had  actual  au- 
thority from  them  to  deliver  the  deeds  upon 
the  conditions  and  terms  upon  which  be  is 
found  to  have  delivered  them. 

This  practically  disposes  of  the  appeal. 
The  delivery  of  the  deeds  upon  the  terms 
and  conditions  stated  having  been  fully  au- 
thorized, appellants'  interest  in  the  land 
therein  described  stood  as  security  for  the 
payment  of  all  future  Indebtedness  of  Bloch- 
man &  Cerf  to  plaintiff,  in  wliatever  form 
the  same  might  exist  Various  other  objec- 
tions to  this  conclusion,  made  by  appellants, 
based  upon  propositions  as  to  the  law  of 
guaranty,  suretyship,  and  the  statute  of  lim- 
itations, are  fully  answered  by  the  decision 
of  this  court  in  Satber  Banking  Co.  v.  Brlggs 
Co.,  138  Cal.  724,  72  Pac.  352;  there  being  no 
material  distinction  between  the  position  of 
the  defendant  Butler  in  that  case,  and  the 
position  of  the  appellants  here.  The  objec- 
tion that  the  action  could  not  be  maintained 
by  plaintiff,  but  should  have  been  brought 
by  the  grantee  named  in  the  deeds,  has  been 
answered  in  the  opinion  filed  in  the  matter 
of  the  appeal  of  Moses  Cerf  from  the  order 
denying  his  motion  for  a  new  trial. 

The  order  appealed  from  is  affirmed. 

We  concur:   SHAW,  J.;  VAN  DYKE,  J.    ' 


(1  Cal.  App.  243) 
MAURER  V.  JTEATHERBY. 
(Court  of  Appeal,   Third   District,   California. 
July  1,  1905.) 

1.   MDNICIPAL     COBPOBAXIONS  —  CONTBACT  .-— 

Supply  op  iNrosMAXioN— Duties  op  Mu- 
nicipal AUTIIOBITIES. 

A  city  charter  makes  the  general  revenue 
law  applicable  to  revenue  for  city  purposes,  and 
imposes  on  the  city  council  and  city  asses.sor 
powers  and  duties  coextensive  with  those  of  the 
board  of  supervisors  and  county  assessor,  ex- 
cept that  the  city  assessor  must  prepare  the 
abstracts  of  incumbrances  provided  for  in  Pol. 
Code,  $  3678,  aud  "furnlRh  such  information  as 
may  be  required."  The  general  law  (I*ol.  Code, 
«5  3630,  3fi51,  36.54,  .3058.  .3077,  4.300)  requires 
the  assessor  to  give  the  board  of  supervisors 
such  information  as  he  possesses,  but  does  not 
require  him  to  furnish  comparative  statements. 
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maps,  and  abstracts.  HeM,  that  since  the  city 
council,  sitting  as  a  board  of  equalization,  can- 
not increase  an  assessment,  except  on  evidence 
justifying  such  increase,  and  in  equalizing  as- 
sessments is  not  limited  to  information  which 
the  assessor  may  be  able  or  willinR  to  furnish, 
a.  contract  to  supply  the  council  with  compara- 
tive RtatementB,  maps,  abstracts,  etc.,  in  order 
to  aid  it  in  equalizing  the  assessment  roll  and 
taxation  of  property,  is  valid  and  binding  on 
the  city. 
2>  Same— Etidencb. 

On  the  issue  of  the  invalidity  of  a  contract 
to  supply  a  city  council  with  information  to 
aid  it  in  acting  as  a  board  of  equalization, 
which  invalidity  was  claimed  to  e:^iat  on  the 
ground  that  it  was  the  legal  duty  of  the  city 
assessor  to  supply  the  information  contemplated 
by  the  contract,  testimony  of  the  assessor  as  to 
the  information  that  he  had  the  ability  and  in- 
clination to  furnish  was  properly  excluded. 

Appeal  from  Superior  Court,  Humboiat 
County;  E.  W.  Wilson,  Judge. 

Application  for  a  writ  of  mandate  by  J.  L. 
Maurer  against  S.  F.  Weatherby.  From  a 
Judgment  directing  the  Issuance  of  a  peremp- 
tory writ,  defendant  appeals.    Affirmed. 

B.  S.  Easley  and  B.  P.  Campbell,  for  ap- 
pellant J.  P.  Ooonan  and  J.  H.  G.  Weaver, 
for  respondent. 

Mclaughlin,  J.  The  plalntW  applied 
for  a  writ  of  mandate  commanding  the  de- 
fendant, as  city  treasurer  of  the  city  of  Eu- 
reka, to  pay  a  warrant  drawn  In  plaintiff's 
favor  by  the  proper  officers  of  said  city.  A 
trial  was  had,  and  Judgment  was  entered, 
directing  that  a  peremptory  writ  of  man- 
date issue  commanding  the  defendant,  as 
such  treasurer,  to  pay  the  amount  of  the 
warrant  The  defendant  appeals  fi-om  said 
Judgment  and  from  the  order  denying  his 
motion  for  a  new  trial. 

The  warrant  was  drawn  In  payment  for 
certain  services  performed  under  a  written 
contract  the  validity  of  which  is  the  bone 
of  contention  on  this  appeal.  Said  contract 
was  between  the  city  of  Eureka  and  plain- 
tiff, and  there  seems  to  be  no  objection  as  to 
its  form  or  proper  executloli.  The  servicep 
to  be  rendered  are  set  forth  in  the  agreement 
In  the  following  language:  "The  said  party 
of  the  second  part  hereby  agrees  to  furnish 
and  render  to  the  council  of  Eureka,  and  to 
the  council  sitting  as  a  board  of  equalization, 
certain  maps,  data,  and  information,  and 
services  as  follows,  to  wit:  An  abstract  of 
the  assessment  roll  of  the  city  of  Eureka, 
with  various  comparisons  with  the  county  as- 
sessment roll  of  Humboldt  county,  Cal.,  and 
with  maps,  and  other  data  and  information, 
showing  a  gradual  raise  in  such  properties 
as  may  be  deemed  undervalued  in  their  pres- 
ent assessed  valuations.  In  the  said  proper- 
ties are  Included  real  property  and  the  Im- 
provements thereon,  and  personal  property. 
These  maps,  data,  and  Information  are  to  be 
of  such  character  as  will  aid  the  council,  as 
such  and  as  sitting  as  a  board  of  equaliza- 
tion. In  equalizing  the  assessment  roll  and 
the  taxation  of  the  properties  in  the  dty  of 


Eureka.  The  above  abstracta,  maps,  data, 
and  information  are  to  be  furnished  to  tbc 
council  any  time  between  now  and  the  final 
adjournment  of  the  council  sitting  as  a  board 
of  equalization,  when  requested."  The  main 
contention  of  appellant  is  that  this  contract 
is  void  for  the  reason  that  the  services  to  be 
rendered  are  Included  in  the  legal  duties  of 
the  city  assessor,  and  hence  that  the  council 
could  not  legally  employ  plaintiff  to  perform 
them. 

Section  79  of  the  charter  of  Eiu*eka  makes 
the  general  law  pertaining  to  revenue  and 
taxation  for  state  and  county  purposes  appli- 
cable to  revenue  and  taxation  for  city  pur- 
poses. Upon  all  officers  of  the  city  the  same 
powers  are  conferred  and  the  same  duties 
imposed  as  rest  upon  county  officers  in  rela- 
tion to  such  matters.  The  city  council  and 
city  assessor  under  this  section  are  Tested 
with  powers  and  duties  coextensive  with  the 
powers  and  duties  of  boards  of  supervisors 
and  county  assessor.  The  only  substantial 
exceptions  are  that  the  city  assessor,  instead 
of  the  county  recorder,  must  prepare  the  ab- 
stracts of  Incumbrances  provided  for  In  sec- 
tion 8678  of  the  PollUcal  Code,  and  "furnish 
such  Information  as  may  be  required."  It 
win  thus  be  seen  that  whatever  duties  rest 
upon  a  county  assessor  are  imposed  upon  the 
city  assessor,  and  that  the  powers  of  the  city 
council  are  as  unlimited  as  the  powers  of 
boards  of  supervisors  In  such  matters.  Tbe 
general  law  provides  that  the  board  of  super- 
visors must  furnish  the  assessor  with  certain 
maps,  blanks,  and  data,  but  we  can  find  no 
law  requiring  the  county  assessor  to  do  more 
than  to  give  the  board  the  benefit  of  his  ex- 
perience and  advice,  and  an  explanation  of 
the  basis  or  rule  governing  his  valuation. 
He  must  give  the  board  such  Information  as 
be  possesses,  but  be  is  not  required  to  make 
special  investigations,  comparative  state- 
ments, maps,  and  general  abstracts.  Pol. 
Code,  §5  3030,  3651,  3654,  3658,  3677.  4300. 
The  charter  Imposes  no  greater  duties  upon 
the  city  assessor.  These  services  are  not  in- 
cluded In  the  general  phrase  providing  that 
"he  must  furnish  Information  required."  He 
must  furnish  the  abstracts  necessary  to  en- 
able him  to  make  an  assessment  but  no 
more. 

The  contract  here  provides  for  services 
with  which  the  assessor  has  nothing  what- 
ever to  do.  The  board  of  equalization  Is 
practically  a  board  of  review  to  pass  upon 
his  work,  and  It  would  be  passing  strange  if 
they  could  have  recourse  to  no  other  source 
of  information  than  the  person  upon  whose 
work  they  sit  in  Judgment  Boards  of  equal- 
ization cannot  Increase  an  assessment  unless 
they  have  evidence  before  them  Justifying 
such  Increase.  Oakland  v.  S.  R.  R..  131  Cal. 
230.  63  Pac.  371.  When  an  assessment  Is  toe 
high,  the  taxpayer  may  be  depended  upon 
to  furnish  the  evidence  upon  which  they 
may  act  in  reducing  It;  but  If  there  is  an 
undervaluation,  the  a^^^^(^^^v5f<g>55iMi]figd 
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bis  best  Judgment  on  tbe  face  of  tbe  asseas- 
ment  roll,  we  have  no  doubt  that  the  board 
may  call  to  its  aid  such  maps,  abstracts, 
data,  and  information  as  will  enable  tbe 
members  to  act  fairly,  intelligently,  and  le- 
gally In  equalizing  assessments.  They  are 
not  limited  to  information  and  data  the  as- 
sessor may  be  able  or  'willing  to  furnish. 
Lewis  V.  Colgan,  115  Cal.  529,  47  Pac.  367; 
K.  P.  R.  V.  Ry.  Co.,  20  Kan.  141;  Olty  of 
Wellman  (Mich.)  48  N.  W.  534;  Bardrick  v. 
Dillon  (Okl.)  54  Pac.  785;  Am.  Dig.  1802,  p. 
4883;  La  Grange  v.  Carter,  142  Cal.  565,  76 
Pac.  241.  If  the  powers  of  the"  board  were 
so  limited,  then,  when  the  assessw  was  con- 
tent with  the  valuation,  there  could  be  no 
evidence  upon  which  to  base  an  Increase; 
and.  If  their  powers  are  not  so  limited,  they 
may  legally  enter  into  bona  fide  contracts  for 
such  services  as  are  provided  for  In  the  con- 
tract under  consideration. 

There  was  no  error  In  excluding  the  testi- 
mony of  the  assessor  touching  the  informa- 
tion he  had  the  ability  and  inclination  to  fur- 
nish. This  bad  no  relation  to  the  vital  point 
in  the  case,  which  was,  not  what  he  may 
have  been  willing  to  do,  bnt  what  he  was 
compelled  to  do  under  the  law  defining  his 
duties.  This  was  a  question  of  law,  and  not 
of  fact  This  disposes  of  all  questions  pre- 
sented by  the  pleadings  and  discussed  In  the 
briefs. 

Tbe  judgment  Is  affirmed. 


CHIPMAN,   P.  J.;    BUCK- 


We  concur: 
LBS,  J. 

a  Cal.  App.  267) 

HUMPHREYS  v.  MOULTON  et  al. 

(Court  of  Appeal,  Second  District.  California. 

July  5,  1905.) 

Waters  and  Water  Courses— Sukface  Wa- 
ters—Duties OF  Upper  Proprietor. 

A  proprietor  of  land  over  which  surface 
water  is  wont  to  flow  in  two  or  more  channels 
may  not  collect  such  water  into  a  single  chan- 
nel and  discharge  the  aggregated  volume  of  wa- 
ter upon  the  land  of  a  lower  proprietor,  to  the 
detriment  of  the  latter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  }  131.? 

Appeal  from  Superior  Court,  Riverside 
County;   J.  8.  Noyes,  Judge. 

Action  by  J.  F.  Humphreys  against  John 
Fletcher  Moulton  and  another.  From  a  Judg- 
ment for  plaintifr,  and  from  an  order  deny- 
ing a  new  trial,  defendants  appeal.  Af- 
firmed. 

Collier  tc  Camahan  and  O.  P.  Widaman, 
for  appellants.  Purington  &  Adair,  for  re- 
spondent 

SMITH,  J.  The  suit  was  brought  to  re- 
cover damages  to  tbe  plaintifF's  land,  caused 
by  the  act  of  the  defendants  in  collecting  in- 
to a  single  channel  the  surface  waters  flow- 
ing over  the  defendants'  lands  in  time  of 
rain,  and  thereby  discharging  tbe  aggregated 


volume  of  water  upon  plaintiffs  land,  to  the 
damage  of  plaintiff,  etc.  Judgment  was  ren- 
dered for  the  plaintiff  for  damages,  and  also 
for  an  injunction.  The  appeal  is  from  the 
judgment  and  from  an  order  denying  the  de- 
fendants' motion  for  a  new  trial. 

The  piaintiflfs  land  lies  below  the  canal  of 
the  Riverside  Land  Company,  and  some  dis- 
tance to  the  north  therefrom.  The  defend- 
ants own  the  land  Intervening  between  plain- 
tiffs land  and  the  canal,  and  also  lands  to 
the  south  of  the  canal„  extending  up  Into  a 
valley  or  ravine  in  the  hills,  along  which 
there  lies  a  dry  channel  or  water  way,  which, 
it  is  found  by  the  conrt  at  a  point  described 
as  the  southern  end  of  the  lot  of  the  defend- 
ants, known  as  "Lot  21,"  divides  itself  into 
tluee  channels;  one  running  along  the  west, 
and  the  other  along  the  east  boundary  of 
that  lot,  and  the  third  over  the  intervening 
space.  The  water  way  along  the  east  bound- 
ary of  the  lot  is  found  by  the  court  to  be 
the  main  branch  or  wash,  and  its  general 
course  to  Its  iwint  of  discharge  is  described 
In  detail,  and  this  is  true,  also,  of  the  water 
way  on  the  west  side  of  the  lot  as  it  was  in 
Its  natural  condition;  and  it  is  urged  by  the 
appellants  that  these  findings  are'  in  some 
particulars  not  Justified  by  the  evidence. 
But  with  regard  to  each  of  the  findings  ob- 
jected to  the  evidence  seems  to  be  conflicting, 
and,  at  all  events,  the  findings  seem  to  be 
immaterial;  for  the  ultimate  finding  is  that 
there  were  two  or  more  channels  or  water 
ways,  and  that  all  of  these  were  brought  to- 
gether into  the  channel  complained  of,  and 
this  finding  is  not  attacked,  nor.  Indeed,  un- 
der the  evidence  could  it  be,  and  upon  these 
facts,  under  a  long  line  of  decisions  in  this 
state,  it  must  be  held  that  the  plaintiff  was 
entitled  to  recover.  Ogbnm  v.  Connor,  40 
Cal.  350,  13  Am.  Rep.  213;  Lamb  v.  Reclama- 
tion District  73  Cal  125,  14  Pac.  625,  2  Am. 
St  Rep.  775;  McDaniel  v.  Cummings.  83 
Cal.  510,  28  Pac.  795.  8  L.  R.  A.  575;  Gray  v. 
McWilliams,  08  Cal.  163.  32  Pac.  976.  21  L. 
R.  A.  593,  35  Am.  St  Rep.  163;  Los  Angeles 
Cemetery  Assn.  v.  Los  Angeles,  103  Cal.  4«7. 
37  Pac.  375;  Rudei  v.  Los  Angeles  County, 
118  Cal.  288,  50  Pac.  400;  Gushing  v.  Pires. 
124  Cal.  665,  57  Pac.  572;  Larrabee  v.  Clover- 
dale,  131  Cal.  90,  63  Pac.  143. 

Other  points  made  by  the  appellants  are: 
(1)  The  refusal  of  the  court  to  admit  "a  topo- 
graphical sheet  of  the  United  States  Geo- 
logical Survey"  covering  the  locality  in  con- 
troversy; (2)  the  admission  of  the  plat  i)ut 
in  evidence  by  the  plaintiff;  and  (3)  the  in- 
definite character  of  the  judgment  with  ref-. 
erence  to  tbe  injunction  adjudged.  As  to  tbe 
first  two  of  these,  it  is  by  no  means  clear 
that  any  error  was  committed;  but  if  there 
was,  tbe  admission  of  the  evidence  in  the 
one  case,  or  its  exclusion  In  tbe  other,  could 
have  bad  no  effect  upon  the  result.  As  to 
the  last  point,  we  think  the  Judgment  is  as 
definite  as  It  was  practicable  to  make  it. 
Nor  does  tbe  objection  urged  to  it  by  the  ap- 
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pellants  apply.  It  la,  indeed,  adjudged,  that 
the  defendants  abate  the  nuisance  by  remov- 
ing the  embankment  or  dike  made  by  them 
and  filling  up  the  ditch  to  its  former  level, 
and  that  they  be  enjoined  from  a  further  con- 
tinuance of  said  embankment  and  ditch  in 
Its  present  condition;  but  it  is  also  provided 
that  "the  said  defendants,  as  an  alternative 
for  the  doing  of  said  acts,  may  make  such 
other  suitable  and  proper  provision  for  the 
care  of  the  storm  waters  ■whlcb  naturally 
reach  the  southerly  end  of  said  lot  21  as  that 
no  greater  portion  of^  said  storm  waters  will 
flow  onto  the  lands  of  plaintifC  than  flowed 
thereon  before  the  defendants  made  the 
aforesaid  changes  <m  their  lands." 
The  Judgment  and  order  are  affirmed. 

We  concur:    GRAY,  P.  J.;  AU^EN,  J. 


(1  Cal.  App.  241) 

LEVIS  et  a!,  v.  ROYAL  PACKING  &  DRY- 
ING CO. 

(Court  of  Appeal,  Second  District.  California. 
July  1,  1905.) 

Sale— Refusal  to  Accept— Damages. 

The  measure  of  damages  for  refusal  to  ac- 
cept personal  property  under  a  contract  of  pur- 
chase is  the  contract  price,  less  the  maiicet 
price  in  the  same  market  where  the  property 
is  sold,  on  the  refusal  to  accept. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  {f  1098.  1(^.] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; M.  L.  Short,  Judge. 

Action  by  A.  Levis  and  another,  copart- 
ners, against  the  Royal  Packing  &  Drying 
Company.  From  an  adverse  Judgment  and 
order,  defendant  appeals.    Affirmed. 

Will  M.  Beggs  and  G.  G.  Murry,  for  ap- 
pellant Charles  G.  Lamberson,  for  respond- 
ents. 

ALLEN,  J.  Action  for  damages  alleged 
to  have  been  sustained  by  plaintifts  from 
violation  of  a  contract  of  defendant  to  buy 
and  pay  for  certain  personal  property.  'Find- 
ings  and  Judgment  went  for  plaintlfTs.  De- 
fendant appeals  from  the  Judgment  and  or- 
der denying  a  nfew  trial. 

The  record  discloses  that  on  August  27, 
1901,  defendant  entered  Into  a  written  con- 
tract to  buy  of  plaintiffs  five  car  loads  of 
prunes,  of  certain  sizes  designated,  to  be 
delivered  in  the  first  half  of  October,  f.  o.  b. 
at  Visalia,  packed  in  sacks  or  boxes,  to  be 
paid  for  on  receipt  of  bill  of  lading.  Sub- 
sequently the  time  for  delivery  was  extend- 
ed during  the  month  of  October.  Again, 
upoa  defendant's  request,  time  of  delivery 
was  extended  to  November  15th.  During 
October  one  car  was  shipped  to  defendant 
and  paid  for.  On  November  1st,  defendan* 
notified  plaintiffs  that  the  remaining  cars 


would  not  be  accepted,  for  the  reason  that 
the  iH-unes  were  not  up  to  the  count,  were 
improperly  cured,  and  were  cracked.  This 
rejection  was  based  upon  an  examination  by 
a  proposed  buyer,  who,  hi  company  with  the 
defendant's  agent,  visited  plaintiffs'  ware- 
house the  latter  part  of  October  and  made 
an  examination  of  certain  prunes  then  in  the 
bins  of  said  warehouse.  Afterwards,  on  No- 
vember 3d,  plaintiffs  notified  defendant  in 
writing  that  the  goods  were  on  hand  ready 
for  delivery  under  the  contract,  and  that  no 
extension  of  time  beyond  the  15th  of  No- 
vember could  be  granted.  To  this  defendant 
never  made  reply,  and  never  received  or  ot^ 
dered  the  goods  as  per  previous  arrange- 
ment The  court  finds,  and  there  is  testi- 
mony in  its  support  that  defendant's  refusal 
to  accept  the  prunes  was  not  Justified  by 
the  facts,  and  was,  therefore,  unwarranted. 
The  market  having  declined  between  the 
date  of  the  contract  and  November  15th, 
plaintiffs  were  compelled  to  sell  the  prop- 
erty, in  the  market  where  originally  sold,  at 
a  loss,  for  the  amount  of  whidi  Judgment 
was  rendered. 

The  contention  that  no  authority  was  giv- 
en the  writer  of  the  letter  of  October  18th 
to  ask  on  behalf  of  defendant  an  extension 
of  time  for  delivery  to  November  15th  is 
not  borne  out  by  the  record.  In  addition, 
there  was  other  testimony  establishing  such 
extension  of  time.  The  letter  of  plaintiffs 
to  defendant,  properly  admitted  in  evidence, 
was  sufficient  as  an  offer  in  writing  to  de- 
liver the  property  sold  within  the  time  agreed 
upon.  The  refusal  on  defendant's  part  to 
accept  the  offer  is  equivalent  to  actual  pro- 
duction and  tender  of  the  property.  Code 
Civ.  Proc.  §  2074.  There  was  testimony 
tending  to  show  that  after  the  rejection  and 
refusal  to  accept,  and  within  the  month  of 
November,  plaintiffs  resold  the  prunes,  boxed 
as  originally  directed  by  defendant,  to  other 
purchasers;  such  sale  being,  at  the  identical 
market  where  the  original  contract  required 
delivery,  and  at  the  market  value,  which 
was  In  line  with  the  duty  devolving  upon 
plaintiffs  by  section  3311,  Civ.  Code.  The 
amount  of  the  judgment  is  based  upon  the 
decrease  in  such  market  value;  the  same 
being  the  proper  measure  of  damages. 

There  was  no  prejudicial  error  in  admit- 
ting copies  of  the  correspondence,  or  in  the 
refusal  of  the  court  to  strike  out  the  same. 
The  matters  therein  were  not  material.  The 
contract  was  unambiguous,  and  there  was 
no  error  In  rejecting  testimony  explanatory 
thereof.  There  are  more  than  100  other 
exceptions  appearing  In  the  statement  but 
an  examination  of  them  satisfies  us  that 
they  possess  no  merit 

Judgment  and  order  affirmed. 

We  concur:    GRAY,  P.  J.;  SMITH.  J. 
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PEX)PI/B  ▼.  WATSMAN. 

(Coart  of  Appeal,  Third  District,  California. 

July  3,  1905.) 

1.  MtJBDEE— Malice— Definition  —  Inbtbuc- 

TIONS. 

Where,  in  a  prosecution  for  homicide,  the 
court  defined  malice,  as  an  element  of  murder, 
as  a  deliberate  intention  unlawfully  to  take 
away  the  life  of  a  fellow  creature,  without 
provocation  or  under  circumstances  showing  an 
abandoned  or  malignant  heart,  as  provided  by 
Pen.  Code,  §  188,  defendant  was  not  preju- 
diced by  the  fact  that  the  court  also  stated 
that  malice  imported  a  wish  to  wx,  annoy,  or 
injure  another,  or  an  intent  to  do  a  wrongful 
act,  as  provided  by  section  7,  though  such  defi- 
nition was  inapplicable  to  malice  as  an  element 
of  murder. 

2.  Same— Instboctions— "Reasonable  Man." 

In  a  prosecution  for  murder,  defendant 
was  not  prejudiced  by  an  instruction  on  the  law 
of  self-defense  that  the  "reasonable  man"  of  the 
law  was  each  particular  juror,  standing  as  near 
as  the  efforts  of  the  law  could  place  him  in  the 

grecise  condition  the  defendant  stood  at  the  time 
e  committed  the  fatal  act,  which  instruction 
was  given  in  connection  with  others  correctly 
stating  the  doctrine  of  appearances. 

3.  Same— iNSTBUOTioNS— Repetition. 

Where  the  .doctrine  of  reasonable  doubt 
was  correctly  charged,  it  was  not  necessary  that 
it  should  have  been  repeated  with  reference  to 
other  instructions. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  S  1991.1 

4.  Same  —  Instbuctionb  —  Manslaughtee  — 
Maxiob. 

In  a  prosecution  for  murder,  it  was  not 
error  for  the  court  to  strike  a  paragraph  in- 
cluding malice  as  an  element  of  manslaughter 
from  an  instruction  defining  such  offense. 
6.  Same  —  Instbuctions  Invading  Pbovinot 
OF  Jubt. 

An  instruction  that  the  jury  were  the  ex- 
clusiTe  judges  of  the  evidence  or  credibility  of 
the  witnesses,  the  weight  to  be  given  to  their 
testimony,  and  that  they  might  consider  the 
character  and  appearance  of  the  witnesses,  the 
consistency  and  reasonableness  of  their  state- 
ments, the  interest,  if  any,  they  might  feel  in 
the  case,  and  from  these  and  such  reasons  judge 
and  determine  as  to  the  credibility,  weight,  and 
effect  and  sufficiency  of  their  testimony,  was 
not  objectionable  as  an  invasion  of  the  province 
of  the  jury,  though  defendant  was  a  witness  in 
his  own  behalf. 
6.  Same}— Instbuctions. 

Where  the  court  had  charged  that  the  law 
presumed  every  man  to  be  innocent  until  his 
guilt  was  established  beyond  all  doubt,  which 
presumption  attaches  at  every  stage  of  the  case 
and  to  every  fact  essential  to  a  conviction,  and, 
again,  that  if  the  jury  entertained  any  reasonable 
doubt  on  any  single  fact  or  element  necessary 
to  constitute  the  crime  it  was  their  duty  to  give 
the  defendant  the  benefit  of  such  doubt,  and 
acquit,  defendant  was  not  entitled  to  object  to 
a  further  instruction  that  if  the  ^ury  enter- 
tained a  reasonable  doubt  on  any  single  mate- 
rial fact,  which  was  inconsistent  with  defend- 
ant's guilt,  arising  from  the  evidence  in  th»' 
case,  it  was  their  duty  to  acquit,  on  the  ground 
that  such  instruction  dealt  only  with  facts  in- 
consistent with  guilt. 

Appeal  from  Superior  Court,  Shasta  Coun- 
ty;  Charles  M.  Head,  Judge. 

Thomas  Waysman  was  convicted  of  mur- 
der in  the  second  degree,  and  he  appeals. 
Affirmed. 

Rehearing  denied  by  Supreme  Court  Sep- 
tember 1,  1906. 


G.  B.  Martin  and  E.  V.  Merlng,  (or  appel- 
lant. J.  B.  Dozier,  Dlst.  Atty.,  and  C.  N. 
Post,  Dep.  Atty.  Gen.,  (or  the  People. 

CHIPMAN,  P.  J.  Defendant  was  Inform- 
ed against  for  tbe  crime  of  murder,  and  up- 
on his  trial  was  convicted  by  the  Jury  of 
murder  In  the  second  degree,  and  was  sen- 
tenced to  imprisonment  for  15  years.  Ho 
appeals  from  the  Judgment.  The  evidence 
taken  In  the  case  Is  not  before  us.  The  er- 
rors complained  of  relate  exclusively  to  cer- 
tain Indicated  Instructions,  given  or  refused 
by  the  court. 

1.  "the  coiurt  Instructed  the  Jury  as  follows: 
"The  word  'malice'  Imports  a  wish  to  vex, 
annoy,  or  Injure  another  person,  or  an  Intent 
to  do  a  wrongful  act,  established  either  by 
proof  or  presumption  of  law."  It  Is  eon- 
tended  that  the  malice  which  enters  Into  the' 
crime  of  murder,  as  an  essential  element 
thereof,  and  as  referred  to  In  sections  187 
and  188  of  the  Penal  Code,  is  something  more 
than  malice  which  simply  "Imports'  a  wish  to 
vex,  annoy,  or  Injure  another  person";  that 
the  malice  stated  in  the  Instruction  could  be 
iwedlcated  of  a  very  trivial  act,  which  would 
wholly  fall  to  manifest  "a  deliberate  inten- 
tion unlawfully  to  take  away  the  life  of  a 
fellow  creature,"  or  from  which  it  might  be 
Implied  that  "no  considerable  provocation 
appears,"  or  which  would  fall  to  show  "an 
abandoned  and  malignant  heart."  See  sec- 
tion 188,  supra.  If  the  Jury  had  been  left 
to  be  guided  alone  by  this  Instruction  as  to 
what  would  constitute  malice  when  Applied 
to  the  charge  of  murder,  we  should  be  in- 
clined to  hold  It  prejudicial.  The  Instruc- 
tion Is  taken  from  section  7  of  the  same 
Code,  where  certain  terms  are  defined  In  tbe 
senses  In  which  they  are  used  in  this  Code. 
The  word  "malice"  Is  there  given  the  mean- 
ing above  defined;  "unless  otherwise  appar- 
ent from  the  context";  and,. where  used  iu 
defining  the  crime  of  murder,  it  does  mean 
something  more  than  the  word  Imports  as 
defined  In  section  7.  We  do  not  think  the 
definition  found  in  section  7  appropriate  in  a 
case  of  this  kind,  and  would  be  better  omit- 
ted altogether.  It  was  given,  however,  in 
People  V.  Dice,  120  Cal.  189,  52  Pac.  477, 
which  Involved  the  crime  of  murder.  In  con- 
nection with  the  definition  of  malice  as  found 
In  section  188,  and  the  same  objection  was 
made  as  is  now  urged.  The  court  said:  "We 
think  the  complatnt  unfounded.  The  court 
but  instructed  the  Jury  as  to  the  general 
import  of  the  word  'malice,'  and  Immediate- 
ly and  In  the  same  connection  specifically  de- 
fined the  word  when  used  In  the  Code  as  au 
element  of  the  crime  of  murder."  Tbe  ques- 
tion as  presented  In  the  case  now  here  dif- 
fers from  that  in  People  v.  Dice  only  Ix 
the  fact  that  the  Instructions  of  the  court 
upon  the  malice  required  to  constitute  mur- 
der are  separate  from  the  one  of  which  com- 
plaint Is  made.  Both  for  the  people,  and  also 
at  the  request  of  def^gd^^^^s^i^^n^y^- 
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tlons  were  given  defining  the  malice  men- 
tioned in  section  188,  and  the  Jury  were  told 
that  unless  the  evidence  showed  the  pres- 
ence of  the  elements  of  the  crime  charged, 
there  defined,  they  must  acquit  the  defend- 
ant. We  think  the  case  is  thus  brought  with- 
in the  rule  in  People  v.  Dice. 

2.  The  court  Instructed  as  follows:  "The 
'reasonable  man'  of  the  law  is  each  partic- 
ular Juror,  standing  as  near  as  the  efforts  of 
the  law  can  place  him  in  the  precise  condi- 
tion the  defendant  stood  at  the  time  he  com- 
mitted the  fatal  act"  This  instruction  was 
given  in  connection  with  others  correctly 
stating  the  doctrine  of  appearances.  The 
court  probably  meant  to  tell  the  Jury  that, 
in  Judging  of  the  apparent  danger  with 
which  defendant  claimed  he  was  confronted, 
each  Juror  must  put  himself  in  the  place  of 

■  the  defendant  and  decide  as  a  "reasonable 
man"  whether  he  under  like  circumstances 
would  have  regarded'  himself  as  in  imminent 
danger  of  great  bodily  Injury.  The  Instruc- 
tion is  not  particularly  lucid,  but,  read  in 
connection  with  the  instructions  immediate- 
ly preceding  it,  the  Jury  could  not  have  been 
misled  by  it  to  defendant's  injury,  even 
though  they  did  not  understand  precisely 
what  was  meant  by  it 

3.  The  doctrine  of  reasonable  doubt  was 
correctly  given  to  the  Jury,  and  the  instruc- 
tions respecting  It  are  not  open  to  the  crit- 
icism made  by  appellant  Several  instruc- 
tions were  given  in  which  no  mention  was 
made  of  this  doctrine.  It  was  not  necessary 
to  repeat  it  after  having  been  once  clearly 
stated.    People  v.  Mcltoberts,  81  Pac.  734. 

4.  The  Jury  were  correctly  and  fully  in- 
structed as  to  the  law  of  manslaughter  and 
self-defense.  In  an  instruction  (13)  given  at 
defendant's  rc<]uest,  defining  manslaughter, 
the  court  struck  out  the  concluding  para- 
graph. This  was  not  error,  as  It  included 
malice  as  an  element  of  manslaughter.  It  Is 
the  absence  of  this  element  which  reduces 
the  homicide  to  the  lower  grade  of  ofllense. 
The  point  that  the  court  did  not  submit  to 
the  Jury  with  sulflcient  clearness  the  law 
as  to  manslaughter  and  self-defense  is  not 
well  taken.  We  have  carefully  read  all  the 
Instructions  on  these  points,  and  find  them 
to  be  a  clear  and  fair  statement  of  the  law. 

5.  It  is  argued  that  instruction  28,  given 
for  the  people,  is  an  invasion  of  the  province 
of  the  Jury,  and  especially  so  because  de- 
fendant was  a  witness  in  his  own  behalf. 
In  this  Instruction  the  Jury  were  told  that 
they  were  the  exclusive  Judges  of  the  evi- 
dence and  of  the  credibility  of  the  witnesses 
and  of  the  weight  to  be  given  to  their  tes- 


timony; and  the  court  then  proceeded  to 
point  out  that  as  such  Judges  of  the  evidence 
they  "may  consider  the  character  and  ap- 
pearance of  the  witnesses,  the  consistency 
and  reasonableness  of  their  statements,  the 
interest  if  any,  they  njay  feel  in  the  case, 
and  from  these  and  such  reasons  •  •  • 
may  Judge  and  determine  as  to  the  cred- 
ibility, weight,  effect,  and  sufficiency  of  such 
testimony."  We  perceive  no  invasion  of  the 
prerogative  of  the  Jury,  as  Judges  of  the  evi- 
dence. In  this  Instrnctlon.  It  does  not  fall 
within  the  rule  in  People  ▼.  Van  Ewan,  111 
Cal.  144,  43  Pac.  620,  where  the  instruction 
was  held  error  because  pointing  to  the  tes- 
timony of  a  particular  witness.  A  similar 
instruction  is  found  in  People  v.  lams,  37 
Cal.  115,  at  pages  122,  123,  and,  although  not 
specifically  pointed  out  for  approval,  was  in- 
cluded in  the  charge  of  the  court,  which, 
after  careful  examination,  was  said  to  have 
been  "entirely  correct." 

6.  The  following  instruction  was  given  for 
the  people:  "If  you  entertain  a  reasonable 
doubt  upon  any  one  single  material  fact 
which  is  Inconsistent  with,  the  defendant's 
guilt  and  arises  from  the  evidence  in  this 
case,  It  is  your  duty  to  give  the  benefit  of 
such  doubt  to  the  defendant  and  acquit  him." 
The  criticism  of  this  instruction  is  that  it 
dealt  only  with  facts  which  are  inconsistent 
with  guilt,  but  does  not  include  facts  which 
are  consistent  with  guilt,  and  is  therefore 
erroneous  and  misleading.  The  court  had 
Just  l>efore  instructed  the  Jury  fully  as  to  the 
doctrine  of  xeasonabie  doubt,  and  the  court 
said,  among  other  things:  "The  law  pre- 
sumes every  man  to  be  innocent  until  bis 
guilt  is  established  beyond  all  reasonable 
doubt  and  this  presumption  attaches  at  ev- 
ery stage  of  the  case,  and  to  every  fact  es- 
sential to  a  conviction."  Elsewhere,  at  de- 
fendant's request  the  court  charged  the  Jury: 
"If  the  Jury  entertain  any  reasonable  doubt 
upon  any  single  fact  or  element  necessary  to 
constitute  the  crime,  it  is  your  duty  to  give 
the  defendant  the  benefit  of  such  doubt  and 
acquit."  We  cannot  see  that  there  was  any 
failure  of  the  court  to  fully  Instruct  the  Jury 
upon  the  point  now  presented;  and  It  is 
quite  apparent  that  the  Jury  could  not  have 
been  misled  by  the  particular  instruction 
complained  of. 

Some  other  instructions  are  subjected  to 
adverse  comment  by  appellant  but  they  do 
not  seem  to  us  to  call  for  particular  notice 

The  Judgment  is  affirmed. 

We  concur:  BUCKLES,  J.;  MCLAUGH- 
LIN, J. 
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MILLER  ▼.  MORAN  BROS.  CO. 
(Supreme  Court  of  Washington.    Sept.  1, 1903.) 

1.  Masteb  and  Sebvant— Safe  Appliances— 
dutt  to  fubnish  —  independent  con- 
tractors. 

Whei-e  a  contract  between  a  master  and  an 
independent  contractor  does  not  require  the  for- 
mer to  furnish  tools  or  appliances,  the  master 
is  under  no  duty,  with  respect  to  a  servant  of 
his  own,  to  furnish  the  independent  contractor 
reasonably  safe  appliances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  H  178,  1262.] 

2.  Same— Neglect  of  Duty  to  Contractor— 
Liability  to  Servant. 

Any  obligation  on  the  part  of  a  master  to 
furnish  an  independent  contractor  with  appli- 
ances to  do  his  work  is  a  duty  which  he  owes 
to  that  contractor,  and  for  a  breach  of  the  same 
he  will  be  liable  to  him,  and  not  to  a  servant 
of  bis  own,  who  is  injured  by  the  failure  of  the 
independent  contractor  to  make  use  of  safe  ap- 
pliances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  S§  178,  1262.] 

8.  Same— Negligence  of  Independent  Con- 
tractor-Liability OF  Master. 

Where  a  master  delegates  a  part  of  the 
work  to  an  independent  contractor,  who  is  per- 
mitted fo  choose  his  own  men,  appliances,  and 
methods  of  work,  the  contractor,  and  not  the 
master,  is  liable  to  a  servant  of  the  latter  for 
the  former's  negligence,  although  the  master 
exercises  general  supervision  over  the  contract- 
or's work,  and  such  work  is  required  to  be  done 
to  his  satisfaction. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  §§  1245,  1246, 
1258.J 

4.  Same  — Duty  to  Furnish  Appliances  — 
Fulfillment. 

Any  duty  on  the  part  of  a  master  to  fur- 
nish an  independent  contractor  with  appliances 
is  fulfilled  by  delivering  suitable  appliances  to 
the  contractor  upon  his  request,  or  by  providing 
such  appliances  at  a  place  where  the  contractor 
can  secure  them  upon  demand,  and  it  is  not 
necessary  for  the  master  to  keep  watch  of  the 
independent  contractor  and  to  deliver  appli- 
ances to  him  at  the  place  of  use. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  J  1262.] 

5.  Same— Duties  of  Independent  Contract- 
or. 

An  independent  contractor  for  a  part  of 
a  piece  of  work  owes  his  own  servants  the  duty 
of  furnishing  reasonably  safe  appliances,  and 
owes  servants  of  the  general  contractor  for  the 
whole 'work,  who  are  working  in  the  vicinity, 
the  duty  of  ordinary  care. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  180,  181.] 

6.  Same— Pbesumptions  by  Employer. 

One  who  employs  an  independent  contract- 
or may  presume  that  he  will  observe  his  obliga- 
tion to  furnish  his  own  servants  reasonably 
safe  appliances  and  will  exercise  ordinary  care 
towards  others. 

7.  Same— Liabilities  of  Employer. 

Where  a  written  contract  between  a  mas- 
ter and  an  independent  contractor  for  part  of 
the  work  docs  not  require  the  former  to  furnish 
appliances,  the  fact  that  he  does  furnish  such 
appliances  does  not  render  him  liable  to  a  serv- 
ant of  his  own  because  the  contractor  or  his 
servants  select  an  unsafe  device. 

8.  Same— Unsafe  Appliance  to  Work— Op- 
portunities op  Discovery  by  Servant. 

A  servant  of  a  shipbuilder,  whose  duties 
carried  him  to  all  parts  of  the  ship,  the  con- 
dition of  which  was  constantly  changing,  and 
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who  had  a  better  opportunity  than  his  master 
to  discover  dangerous  situations  as  they  were 
presented,  could  not  recover  for  injuries  sus- 
tained by  reason  of  the  place  in  which  he  was 
working  l>eing  made  momentarily  unsafe  by  the 
hoisting  of  a  heavy  plate  into  position,  which 
he  might  have  discovered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §g  710-722.] 

9.  Same — Contributory  Negligence. 

A  servant  of  a  shipbuilder,  who  stood  un- 
der a  heavy  plate  as  it  was  being  swung  into 
position,  was  guilty  of  contributory  negligence. 

10.  Same— Independent  Contractors— Duty 
TO  Inform  Servant. 

A  master  is  under  no  duty  to  inform  bis 
servant  that  another  person  engaged  on  the 
work  is  an  independent  contractor,  to  whose 
servants  the  master  is  under  no  duty  of  furnish- 
ing safe  appliances. 

Appeal  from  Superior  Court,  King  County; 
Geo.  E.  Morris,  Judge.    ■ 

Action  by  William  Miller  against  the  Mo- 
ran  Bros.  Company.  From  a  Judgment  of 
dismissal,  plaintiff  appeals.    Affirmed. 

Benson  &  Hall,  for  appellant  Kerr  & 
MeOord,  for  respondent 


ROOT,  J.  Appellant  was  employed  as  a 
carpenter  by  respondent,  a  corporation  en- 
gaged in  building  the  battleship  Nebraska 
for  the  United  States  government.  Respond- 
ent bad  in  its  employ  over  700  men;  some 
working  by  the  bour,  some  by  tbe  day,  and 
some  by  contract  on  certain  portions  of  the 
work  for  fixed  amounts.  Appellant's  duties 
required  him  to  go  from  place  to  place  about 
said  ship,  putting  in  and  changing  stan- 
chions or  shores  used  to  support  the  vessel  in 
position.  One  Kelly  had  a  contract  from 
respondent  to  place  upon  the  sides  of  tbe 
ship  certain  steel  plates.  He  was  to  be  paid 
a  gross  sum  for  doing  said  work.  He  was 
given  full  power  to  hire  and  discbarge  men, 
and  bad  the  control  and  supervision  of  them 
while  engaged  in  the  work;  they  all  being 
subject,  however,  to  the  general  rules  of  the 
shipyard.  l*he  work  was  required  to  be 
satisfactory  to  respondent  and  the  United 
States  government,  both  of  whom  bad  super- 
intendents about  the  premises.  The  appli- 
ances used  by  Kelly  were  furnished  by  re- 
spondent, although  tbe  written  contract  be- 
tween tbem  (which  appears  to  have  been  tbe 
only  contract  governing  them)  is  silent  as  to 
who  should  furnish  the  tools  and  appliances. 
On  tbe  16th  day  of  November,  1903,  while 
appellant  was  working  in  the  vicinity  of 
some  of  Kelly's  workmen,  he  was  seriously 
injured  by  the  falling  of  a  steel  plate  weigh- 
ing about  2,000  pounds.  In  raising  this 
plate  a  chain  and  tackle  were  fastened  to  an 
iron  bar  placed  lengthwise  across  a  manhole, 
extending  about  9  inches  on  each  side  of  said 
opening,  which  was  18  Inches  in  diameter. 
By  clialns  extending  from  the  tackle  to  the 
plate,  the  latter  was  raised  from  tbe  floor  to 
the  side  of  the  ship,  where  said  plate  was  to 
be  adjusted.  While  tbe  plate  was  suspend- 
ed In  tbe  air  appellant  helped  above  and 


1090 


81  PACIFIC  REPORTER. 


(Wasb. 


"steady"  It  awhile,  and  then  proceeded  to 
do  something  about  his  own  worlt  under  said 
suspended  plate.  In  attempting  to  get  the 
piate  into  proper  position  on  the  side  of  the 
vessei,  one  of  the  worlunen,  In  using  a 
■wrench  as  a  lever  to  push  the  plate  along, 
let  said  wrench  slip,  which  caused  the  plate 
to  swing  back  on  tlie  chain,  and  by  its 
swinging  motion  and  momentum  to  occasion 
a  slipping  of  the  iron  bar  supporting  the 
tackle.  One  end  of  the  bar  thereupon  came 
through  the  opening,  releasing  the  tackle, 
and  permitting  the  plate  to  fall.  It  appears 
by  the  evidence  that  an  appliance  known  as 
a  "grappling  hook,"  or  as  a  "clamp,"  could 
have  been  used.  Instead  of  the  iron  bar,  and. 
If  properly  adjusted,  would  have  avoided  this 
accident  Two  of  the  wwrkmen  went  to  the 
toolhouse  to  get  such  an  appliance,  but  were 
told  by  the  keeper  In  charge  thereof  that 
there  was  no  such  appliance  there  at  that 
time.  It  appears  by  the  evidence  that  there 
were  probably  such  appliances  about  the 
yard.  No  request  for  such  was  made  of  any 
superintendent,  foreman,  or  officer  of  re- 
spondent. The  workmen  selected  the  Iron 
bar  from  certain  of  respondent's  material 
found  near  by.  Appellant  Instituted  this 
action  against  respondent  to  recover  dama- 
ges occasioned  by  reason  of  the  injuries  sus- 
tained as  aforesaid.  At  the  close  of  his  case 
a  motion  for  nonsuit  was  sustained  by  the 
trial  court.  From  the  judgment  of  dismiss- 
al, this  appeal  is  taken. 

It  is  claimed  by  appellant  that  It  was  re- 
spondent's  duty  to  furnish  a  reasonably  safe 
appliance  to  Kelly  for  raising  these  plates, 
and  that.  Inasmuch  as  It  did  not  do  so.  It 
must  respond  In  damages  to  appellant  for 
the  injuries  he  sustained.  In  the  first  place, 
the  only  contract  shown  to  exist  between  re- 
spondent and  Kelly  does  not  place  upon  re- 
spondent .any  obligation  to  furnish  any  tools 
or  appliances.  In  the  next  place,  it  does  not 
appear  that  respondent,  or  any  of  its  officers, 
superintendents,  or  foremen,  refused  to  fur- 
nish necessary  and  safe  appliances.  The  un- 
safe appliance  was  not  furnished  by  re- 
spondent. There  is  no  evidence  that  re- 
spondent, or  any  of  its  agents,  knew  any- 
thing about  Kelly's  men  having  taken  or 
used  the  iron  bar  In  question.  These  men 
went  upon  their  own  motion  and  selected 
the  bar  in  question.  There  is  nothing  to 
show  that  grappling  hooks  could  not  have 
been '  obtained.  If  requested  of  respondent's 
officers  or  foremen.  It  appears  that  there 
were  doubtless  some  of  these  appliances  on 
the  premises.  If  there  was  any  obligation 
on  the  part  of  respondent  to  furnish  Kelly 
with  appliances,  it  was  a  duty  due  to  Kelly, 
and  for  any  breach  thereof  it  would  be  bold- 
en  to  Kelly,  and  not  to  appellant  That 
Kelly  was  an  Independent  contractor  Is 
shown  by  the  written  contract  in  evidence. 
This  relationship  was  not  changed  by  the 
fact  tliat  general  supervision  was  exercised 
over  bis  work  by  respondent  and  the  gov- 


ernment to  both  of  whom  the  result  of  his 
work  was  required  to  be  satisfactory.  The 
ctioice  of  men,  appliances,  and  methods  was 
left  to  him,  and  for  any  negligence  touch- 
ing any  of  these  matters  he,  and  not  re- 
spondent was  answerable.  Even  conceding 
It  to  have  been  the  duty  of  respondent  to 
furnish  Kelly  with  appliances  (and  this  is 
not  shown  by  the  evidence),  this  duty  would 
be  fnlfllled  by  delivering  suitable  appliances 
to  Kelly  upon  his  request  therefor.  If  there 
were  such  appliances  provided  In  the  yard 
where  Kelly  could  secure  them  upon  demand, 
it  was  a  sufficient  compliance  with  the  duty. 
Steeples  v.  Panel,  etc.,  Box  Co.,  33  Wash. 
359-364,  74  Pac.  476.  It  appears  that  re- 
spondent, by  some  official,  gave  Kelly's  work- 
men an  order  on  the  keeper  of  the  toolhouse 
for  one  of  these  grappling  hooks.  None  was 
there  at  the  time.  Instead  of  going  to  some 
foreman  and  asking  as  to  where  such  an  ap- 
pliance could  be  found,  these  men  went  to  a 
pile  of  Iron  near  by  and  selected  the  bar 
which  was  used.  It  was  not  the  duty  of  re- 
spondent to  keep  watch  of  Kelly  and  deliver 
his  appliances  at  the  place  of  use.     . 

As  an  independent  contractor,  Kelly  owed 
his  servants  the  duty  of  furnishing  reason- 
ably safe  appliances.  Toward  others  wortt- 
ing  in  his  vicinity  he  owed  the  duty  of  ordi- 
nary care.  Respondent  had  the  right  to 
presume  that  Kelly  wonld  observe  these  ob- 
ligations in  the  conduct  of  his  work.  If  It 
were  respondent's  duty  to  furnish  suitable 
aiq)liance8.  It  would  have  the  right  to  pre- 
sume that  Kelly  would  request  them  from 
some  one  having  authority  when  they  were 
needed.  If  they  were  not  at  hand.  As  the 
written  contract  did  not  require  respondent 
to  furnish  appliances,  the  fact  that  respond- 
ent had  been  doing  so  would  not  render  It 
liable  In  a  given  Instance  where  the  contract- 
or or  his  servants  selected  an  unsafe  device. 
We  can  find  nothing  In  the  evidence  showing 
any  breach  of  duty  on  the  part  of  respondent 
In  the  matter  of  furnishing,  or  neglecting 
to  furnish,  appliances.  Such  a  breach  must 
be  shown  before  negligence  is  established. 
Singleton  v.  Felton,  101  Fed.  526,  42  C.  C. 
A.  57. 

A  breach  of  respondent's  duty  to  famish 
appellant  a  safe  place  to  work  Is  suggested. 
That  the  master  Is  under  obligations  to  give 
the  servant  a  reasonably  safe  place  to  work 
Is,  of  course,  a  well-established  principle  of 
law.  But  where  the  servant  is  In  as  good 
a  position  as  the  master  to  ascertain  and 
understand  the  situation,  and  does  equally 
well  know  and  appreciate  the  existing  condi- 
tions, he  cannot  be  heard  to  complain  from 
Injuries  sustained  by  working  therein.  Wil- 
son V.  Northern  Pacific  Ry.  Co.,  31  Wash.  .67, 
71  Pac.  713;  Anderson  v.  Inland  Telephone, 
etc.,  Co.,  19  Wash.  585,  63  Paa  657,  41  L.  R.  A. 
410;  Tham  v.  J.  T.  Steeb  Shipping  Co..  .3» 
Wash. ,  81  Pac.  711.  In  Oie  case  of  Wil- 
son V.  Northern  Pacific  Ry.  Co.,  supra,  this 
court,  speaking  by  Mount  J.f  said:    "If  de- 
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fendants  are  liable  at  all,  they  are  liable 
because  of  some  neglect  of  duty  owing  from 
defendants  to  plaintiff.  •  •  •  They  were 
not  obliged  to  guaranty  the  safety  of  tlie 
place,  but  tbey  were  in  duty  bound  to  malce 
a  reasonable  inspection.  •  •  •  His  [the 
servant's]  inspection  was  the  inspection  of  a 
reasonably  careful  man.  The  foreman,  no 
doubt,  also  insi)ected  the  ground  in  the  same 
way  for  the  same  purpose,  and  saw  the  some 
as  the 'plaintiff  saw,  and  came  to  ttie  same 
conclusion.  •  •  •  When  the  danger  is  not 
known,  and  not  suspected,  and  where  there 
are  no  circumstances  which  would  cause  a 
reasonably  careful  man  to  investigate  and 
ascertain  the  danger,  the  law  will  not  impute 
knowledge  of  danger,  where  the  knowledge  is 
not  shown  in  fact.  When  reasonably  careful 
men  conduct  their  business  in  a  reasonably 
careful  manner,  there  is  no  negligence."  In 
Anderson  v.  Inland  Tel^hone,  etc  Ca,  19 
Wash.  575-584,  53  Pac.  657,  660,  41  L.  E. 
A.  410,  this  court,  speaking  through  Dunbar, 
J.,  said:.  "*  *  •  If  the  employe  does  know 
of  the  defect,  or  has  equal  means  of  know- 
ing with  the  employer,  then,  certainly,  it  is 
his  unquestioned  duty  to  investigate  before 
proceeding."  And  the  following  quotations 
were  made  with  approval:  "Where  the  dan- 
ger is  alike  open  to  the  observation  of  all, 
both  master  and  servant  are  upon  an  equal- 
ity, and  the  master  is  not  liable  for  an  in- 
jury resulting  from  the  dangers  of  the  busi- 
ness"— taken  from  Griffin  v.  Ohio  &  M.  By. 
Co.,  124  Ind.  326,  24  N.  E.  88a  "A  master 
is  not  liable  for  injuries,  to  his  servant  while 
using  machinery  in  the  employment,  if  the 
servant  has  the  same  knowledge  of  its  de- 
fects, or  the  dangers  incident  to  its  use,  as 
the  master,  or  if,  in  the  exercise'  of  due  care, 
he  ought  to  have  such  knowledge  *  •  *" — 
quoted  from  Wood,  Master  and  Servant,  { 
366.  "Knowledge  on  the  part  of  the  em- 
ployer and  ignorance  on  the  part  of  the  em- 
ploy6  are  of  the  essence  of  the  action 
•  •  •" — quoted  from  Beach,  Contributory 
Negligence,  {  346.  In  the  case  of  Tham  v. 
J.  T.  Steeb  Shipping  C!o.,  supra,  this  court 
upheld  an  instruction  of  the  trial  court  given 
in  the  following  language:  "If  you  find  from 
the  evidence  that  the  danger  was  alike  open 
and  obvious  to  the  plaintiff  and  to  the  de- 
fendant, both  the  plaintiff  and  the  defendant 
are  upon  an  equality,  and  the  master  is  not 
liable  for  an  injury  resulting  from  the  dan- 
gers incident  to  the  employment." 

In  the  case  before  us  there  was  no  occa- 
sion for  respondent's  supposing  that  Kelly 
would  be  using  the  Iron  bar  mentioned.  Re- 
spondent was  concerned  with  the  results  of 
Kelly's  work,  but  not  with  the  details  of  its 
performance.  It  was  not  required  to  know 
that  be  was  using  an  unsafe  appliance  at 
that  particular  time,  and  there  is  no  evidence 
that  any  of  its  officers  or  agents  did  know. 
Appellant  was  at  the  place.  So  far  as  the 
evidence  shows,  he  was  in  a  better  position 
to  know  of  the  character  of  this  appliance 


and  Its  dangers  than  any  officer  or  agent  of 
respondent.  Appellant's  work  was  constant- 
ly being  changed  from  place  to  place  in  re- 
moving and  adjusting  the  shores  about  the 
ship.  This  particular  place  was  rendered  un- 
safe only  at  the  moment  when  they  biegan 
to  elevate  ttUs  heavy  plate.  The  entire  situ- 
ation may  have  been  thoroughly  inspected 
and  found  safe  a  minute  before,  so  far  as 
the  evidence  shows.  Respondent  was  under 
no  obligation  to  have  an  officer  constantly 
follow  appellant  around  to  protect  him  from 
situations  made  dangerous  by  occurrences  un- 
usual and  unexpected  by  either  master  or 
servant.  It  was  daylight,  and  appellant  could 
have  seen  this  iron  bar  as  well  as  any  fca'e- 
man.  Seeing  it,  be  would  know  that  there 
yrtLB  more  or  less  danger  in  its  use.  The 
Very  nature  of  the  work  of  building  a  ship 
necessitates  constant  changes.  A  place  per- 
fectly safe  one  minute  may  become  extreme- 
ly dangerous  the  next  by  the  ordinary  and 
necessary  operation  of  the  work,  and  witliout' 
fault  on  the  part  of  any  one.  A  servant 
working  in  the  capacity  of  tills  appellant 
knows  all  this,  and  must  be  held  to  be,  to 
a  certain  extent,  his  own  Inspector.  He  can- 
not complain  because  the  master,  with  less 
opportunity  than  he,  has  failed  in  a  given 
instance  to  detect  or  anticipate  an  unexpect- 
ed occmTence.  Weldeman  v.  Tacoma  Ry.  & 
Motor  Co.,  7  Wash.  517,  35  Pac.  414;  Decker 
V.  Stlmson  Mill  Co.,  31  Wash.  522,  72  Pac.  98; 
Cully  V.  Northern  Pac.  R.  Co.,  35  Wash.  241- 
247,  77  Pac.  202.  There  is  no  evidence  to 
show  that  respondent  knew  or  had  any  rea- 
son to  suspect  that  appellant's  working  place 
had  been  made  dangerous  by  Kelly  or  any 
one.  It  therefore  follows  that  appellant's  ac- 
tion cannot  be  sustained  on  that  ground. 

The  defenses  of  contributory  negligence  and 
assumed  risk  are  interposed  by  respondent, 
and  are  not  without  support  in  the  evidence. 
Appellant  offers  no  good  reason  for  stand- 
ing under  the  suspended  steel  plate.  He 
knew  its  tendency  to  swing,  as  he  admits 
that  he  helped  to  "steady"  it.  It  would 
seem  that  common  prudence  ought  to  suggest 
to  any  person  of  ordinary  intelligence  the 
propriety  of  "standing  from  under"  while  a 
2,000-pound  weight  was  swinging  over  bis 
head  in  the  air.  Where  a  heavy  steel  plate 
Is  being  handled  with  chains  and  other  metal- 
lic appliances,  in  the  manner  open  and  appar- 
ent as  was  this,  the  risk  of  danger  from 
standing  under  it  would  be  evident  to  any 
one.  To  be  sure,  there  was  no  certainty  of 
injury,  perhaps  no  probability;  but  there  was 
an  obvious  possibility,  and  the  serious  char- 
acter of  the  danger  in  case  the  heavy  plate 
should  fall  w«uld  be  apparent  to  any  person 
of  ordinary  Intelligence.  It  is  inconceivable 
that  any  person  of  ordinary  prudence  would 
have  stood  under  such  a  swinging  mass  of 
steel.  No  emergency,  direct  orders,  or  un- 
usual occurrence  is  shown  in  justification  of 
appellant's  presence  in  a  place  of  such  dan- 
ger. .       Digitized  by  VJVJ^^VIC 
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It  is  nrgcd  by  appellant  that  he  did  not 
know  that  Kelly  was  an  Independent  con- 
tractor, and  that  he  had  a  rigbt.to  suppose 
that  Kelly's  men  were  serrants  of  respond- 
ent, and  that  tX  was  respondent's  duty  to 
fnrnlsb  them  with  safe  appliances.  We  are 
■hown  no  facts  or  law  making  it  the  duty 
of  respondent  to  inform  appellant  that  Kelly 
was  such  contractor.  None  such  occur  to  us. 
Neither  has  onr  attention  been  called  to  any 
authority  glrlng  a  servant  a  right  of  action 
for  a  breach  of  duty  on  the  part  of  the  mas- 
ter toward  an  Independent  contractor  and 
his  men;  said  servant  not  worliing  for,  or 
under  the  direction  of,  said  contractor. 

Perceiving  no  error  In  the  ruling  of  the 
trial  court,  its  Judgment  is  affirmed. 

MOtTNl*.  C.  J.,  and  RUDKIN,  CROW,  and 
HADLEY,  JJ..  concur. 


(!9  WMh.  «40) 

BRBNNAN  et  ux.  ▼.  CITT  OF  SEATTLE. 
(Supreme  Court  of  Washington.    Sept.  1, 1905.) 

1.  Appeal — Scope  or  Review  —  Discbetion- 
ABT  Orders. 

The  Supreme  Court  will  not  ordinarily  dis- 
turb a  ruling  granting  a  new  trial  upon  the 
ground  of  newly  discovered  evidence,  or  upon 
any  ground  involving  questions  of  fact,  unless 
it  appears  very  clearly  to  bave  been  an  abuse 
of  discretion. 

[Ed.   Note. — For  cases  in  point  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  {  3876.1 

2.  New  Trials  —  Newly  Discovered  Evi- 
dence—Affidavits OB"  Witnesses  —  Fail- 
ure TO  Present— Excuses. 

The  fact  that  newly  discovered  witnesses, 
for  whose  evidence  a  new  trial  was  sought  by 
plaintiffs,  were  employes  of  defendant,  was  a 
sufficient  excuse  for  not  presenting  their  affi- 
davits of  the  facts  to  be  testified  to  by  them. 
S.  Same— Newly  Discovered  Evidence. 

In  an  action  against  a  city  for  personal 
injuries  caused  by  a  defective  sidewalic,  a  ver- 
dict was  rendered  for  defendant  Suiwequently 
piaintiiTs  moved  for  a  new  trial,  on  the  ground 
of  the  discovery  of  the  evidence  of  the  city's 
claim  agent  and  of  an  inspector  who  examined 
the  locality  of  the  accident  soon  after  its  oc- 
currence. On  the  issue  as  to  whether  the  evi- 
dence was  newly  discovered  or  not,  the  claim 
agent  deposed  that  he  called  at  plaintiffs'  home 
a  few  days  after  the  accident  and  told  them  he 
was  going  to  examine  the  premises  where  the 
accident  occurred,  and  started  off  in  that  di- 
rection ;  but  it  was  not  shown  that  plaintiffs 
saw  him  there,  or  knew  that  he  went  there,  and 
it  affirmatively  appeared  that  their  attorney 
knew  nothing  about  it.  There  was  no  claim 
that  plaintiffs  knew  anything  about  the  in- 
spector, or  had  any  knowledge  or  intimation 
that  he  was  to,  or  ever  did,  examine  the  locality 
of  the  accident.  Held,  that  the  evidence  of  the 
Inspector,  at  least  was  newly  discovered. 

[Ed.  Note. — For  cases  in  point,  see  toL  87, 
Cent  Dig.  New  Trial,  {}  203,  204.] 

4.  Same— CnuuLATiVB  Evidence. 

On  motion  for  new  trial,  after  verdict  for 
defendant  in  an  action  for  personal  injuries 
caused  by  a  defective  sidewalk,  testimony  as  to 
the  condition  of  the  walk  a  few  days  after  the 
occurrence  of  the  accident  was  not  merely  cu- 
mulative of  testimony  introduced  at  the  trial 
as  to  the  condition  of  the  walk  at  the  time  of 
the  accident. 

[Ed.  Note. — For  cases  in  point,  see  toL  87, 
Cent  Dig.  New  Trial.  U  21^220.J 


5.  Same. 

While,  as  a  general  rule,  •  new  trial  will 
not  be  granted  upon  the  ground  of  newly  dis- 
covered evidence  which  is  merely  cumulative, 
yet  such  rule  has  its  exceptions,  and  should  not 
be  invoked  where  its  application  would  tend  to 
defeat  tlie  accomplishment  of  substantial  jua- 
tice. 

[Ed.  Note. — For  cases  in  point  see  vol.  37, 
Cent  Dig.  New  Trial,  M  218-220.] 

8.  Sake— Discretion  of  Trial  Court. 

In  an  action  against  a  city  for  injuries 
caused  by  a  defective  sidewalk,  plaintiff^  alone 
testified  to  a  certain  condition  of  the  sidewalk, 
while  defendant  introduced  the  evidence  of  six 
or  eight  witnesses  showing  a  different  condition 
of  the  walk.  Verdict  was  rendered  for  defend- 
ant Afterwards  plaintiffs  moved  for  a  new 
trial  on  the  ground  of  the  newly  discovered  evi- 
dence of  the  city  claim  agent  and  inspector, 
who  bad  examined  the  wallc  a  few  days  after 
the  accident  and  who  would  testify  that  its  con- 
dition then  was  as  stated  by  plaintiffs.  Neither 
of  these  men  had  been  called  by  the  city  on  the 
trial.  Held,  that  the  action  of  the  trial  judge 
in  granting  a  new  trial  was  not  an  abuse  of 
discretion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37. 
Cent  Dig.  New  Trial,  SS  21^220.] 

Appeal  from  Superior  Court,  King  County; 
Arthur  B.  Griffin,  Judge. 

Action  by  Michael  Brennan  and  wife 
against  the  city  of  Seattle.  From  an  order 
granting  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Wm.  Parmerlee  and  Scott  Calhoun,  for 
appellant    O.  M.  Emory,  for  respondents. 

ROOT,  J.  Respondents  Instituted  this  ac- 
tion to  recover  from  the  city  of  Seattle  dam- 
ages resulting  from  an  Injury  to  Mrs.  Bren- 
nan, incurred  by  a  fall.  They  allege  that  she 
was  walking  on  a  public  street  near  the  In- 
tersection of  Eleventh  avenue  and  Marion 
street;  that  the  city  had  a  board  sidewallc 
(theretofore  existing)  torn  up;  and  that  cer- 
tain nails  or  spikes  were  left  projecting  from 
the  curbing,  in  such  a  manner  as  to  catch  the 
garments  of  said  respondent  and  to  trip 
and  cause  her  to  fall  while  passing  alon? 
with  a  baby  in  her  arms.  One  shoulder  was 
seriously  injured,  and  she  was  otherwise  in- 
jured to  some  extent  Her  testimony  and 
that  of  her  husband  sustained  the  foregoing 
statement  of  the  facts.  The  appellant  intro- 
duced the  evidence  of  six  or  eight  witnesses 
to  the  effect  that  a  cement  walk  had  already 
been  laid  at  the  place  where  respondents 
claim  the  accident  to  have  occurred,  and  that 
Mrs.  Brennan  could  not  have  fallen  at  the 
place  indicated  by  respondents'  testimony. 
It  appears  that  the  defense  was  made  for 
the  city  by  the  contractor  who  had  charge  of 
making  the  improvements  where  the  acci- 
dent was  alleged  to  have  occurred.  The  jury 
returned  a  general  verdict  favort,ble  to  the 
city  and  a  special  finding  to  the  effect  that 
said  respondent  did  not  fall  at  the  place  al- 
leged by  respondents.  The  verdict  was  so 
returned  June  20,  1004.  On  July  16,  1004,  re- 
spondents filed  a  motion  for  an  order  extend- 
ing the  time  within  which  a  motion  for  a 
new  trial  might  be  luteiposed.    The  motion 
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was  granted.  A  motion  for  a  new  trial  was 
then  filed,  based  upon  the  ground  of  newly 
discovered  evidence.  Said  motion  was  sup- 
ported by 'the  affidavit  of  respondents'  attor- 
ney. In  said  affidavit  he  stated  that  on  the 
16th  day  of  July,  1904,  one  J.  H.  Dennis,  who 
was  a  claim  agent  in  the  employ  of  the  city, 
had  stated  to  him  that  he  (Dennis),  in  the 
discbarge  of  bis  duties  as  such  agent,  had 
made  an  examination  of  the  premises  some 
three  or  four  days  after  the  accident,  and 
that  the  cement  walk  was  not  at  that  time 
laid,  but  that  the  conditions  were  as  testified 
to  by  respondents;  that  a  certain  inspector 
had  accompanied  Dennis  and  observed  the 
same  as  he.  The  attorney's  affidavit  further 
stated  that  these  facts  were  unknown  to 
him,  or  to  respondents,  or  either  of  them, 
and  that  they  could  not  have  been  ascertain- 
ed  before  the  trial  by  the  exercise  of  reason- 
able diligence.  The  affidavit  further  stated 
that  both  of  these  men  would  be  present 
and  give  such  evlde^oe  if  a  new  trial  should 
be  had.  In  answer  to  this  affidavit,  appellant 
filed  that  of  said  Dennis.  This  affidavit  nei- 
ther affirmed  nor  denied  that  the  affiant  and 
said  inspector  had  made  the  examination  re- 
ferred to  In  the  affidavit  of  respondents'  at- 
torney, but  stated  that  affiant  bad  called  at 
respondents'  home.  Inquired  as  to  the  place 
of  the  accident,  told  respondents  that  he  was 
going  there  to  examine  the  premises,  and 
started  away  In  that  direction.  The  affida- 
vit also  stated  that  affiant's  testimony  would 
be  merely  cumulative.  Respondents  did  not 
produce  or  file  affidavits  of  either  Dennis  or 
the  inspector.  Upon  this  showing  the  trial 
court  made  and  entered  an  order  granting  a 
new  trial  solely  upon  the  ground  of  newly 
discovered  evidence.  From  this  order  an  ap- 
peal Is  taken  to  this  court  by  the  city. 

Tested  by  a  rigid  and  technical  application 
of  the  rules  ordinarily  Invoked  in  the  deci- 
sion of  a  motion  for  a  new  trial'  upon  the 
ground  of  newly  discovered  evidence,  this 
showing  might  be  deemed  Insufficient.  But 
viewed  liberally.  In  the  light  of  the  peculiar 
circumstances  shown  to  exist,  we  think  the 
action  of  the  trial  court  Justifiable.  Ordinari- 
ly, this  court  will  not  disturb  the  ruling  of 
the  trial  court  in  granting  a  new  trial  upon 
the  ground  of  newly  discovered  evidence,  or 
upon  any  ground  involving  questions  of  fact, 
unless  it  appears  very  clearly  to  have  been 
an  abuse  of  discretion.  We  do  not  think  It 
80  appears  here. 

It  is  urged  that  no  affidavits  of  the  wit- 
nesses who  are  relied  upon  to  furnish  the 
newly  discovered  evidence  are  presented.  To 
this  it  may  be  answered  that  the  affidavit 
of  one  of  these  men  Is  before  the  court;  It 
having  been  Interposed  by  appellant  as  an 
answer  to  the  affidavit  of  respondents'  at- 
torney. This  affidavit  is  to  a  certain  extent 
an  admission  of  material  portions  of  said 
affidavit  of  respondents'  attorney.  But,  aside 
from  this,  we  think  the  fact  that  these  per- 
sons were  both  employes  of  the  city  is,  In 


Itself,  ample  excuse  for  not  presenting  their 
affidavits.  To  ask  them  to  give  affidavits  set- 
ting forth  the  matters  which  it  is  claimed 
they  could  testify  to  would  be  to  request 
them  to  place  themselves  In  a  very  embar- 
rassing i>ositlon.  It  would  be  but  natural 
for  them  to  decline  to  furnish  affidavits  to 
be  used  in  court  against  their  employer,  the 
city.  We  think  respondents  were  not  re- 
quired to  produce  affidavits  from  these  men. 

It  is  urged  that  the  alleged  newly  discov- 
ered evidence  was,  as  a  matter  of  fact,  not 
newly  discovered,  but  known  to  respondents 
before  the  trial.  The  affidavits  are  to  a 
certain  extent  conflicting  as  to  this.  Re- 
spondents claim  they  did  not  know  of  this 
evidence.  Dennis,  the  claim  agent,  set  forth 
that  be  called  at  respondents'  home  a  few 
days  after  the  accident,  and,  upon  being 
told  where  they  claimed  the  accident  occur- 
red, told  them  he  was  going  there  to  ex- 
amine the  premises,  and  started  off  In  that 
direction.  It  does  not  appear  that  they  saw 
him  there,  or  knew  that  he  did  go  there.  It 
appears  affirmatively  that  respondents'  at- 
torney did  not  know  anything  about  this  in- 
cident. It  Is  not  claimed  that  respondents 
at  that  time  knew  anything  about  the  in- 
spector who  was'wlth  Dennis  when  he  ex- 
amined the  premises,  or  had  any  knowledge 
or  intimation  that  said  inspector  was  to,  or 
that  he  ever  did,  examine  the  locality  of  the 
accident.  Consequently,  the  evidence  of  this 
inspector  would  be  clearly  newly  discovered. 

Stress  is  laid  upon  the  contention  that  the 
newly  discovered  evidence  would  be  merely 
cumulative.  We  do  not  regard  it  so.  While 
In  a  general  way  it  Is  such,  as  bearing  upon 
the  condition  of  the  sidewalk  at  the  time  of 
the  accident,  j'et  It  bears  upon  that  question 
in  a  different  way.  It  tends  to  establish  a 
condition  at  a  subsequent  date,  which  condi- 
tion becomes  a  fact  the  existence  of  which 
tends  to  corroborate  the  evidence  o^  re- 
spondents as  to  what  the  condition  was  at 
the  time  of  the  accident.  But,  even  if  It 
were  to  be  deemed  simply  cumulative,  this 
fact  would  not  conclusively  determine  the 
motion  against  respondents.  It  Is,  of  course, 
a  general  rule  that  new  trials  are  not  to  be 
granted  upon  the  ground  of  newly  discovered 
evidence  which  is  merely  cumulative.  But 
this  rule  is  not  without  exceptions;  and,  like, 
other  rules  of  law  and  procedure.  It  is  not 
to  be  invoked  in  a  given  case  where  its  ap- 
plication would  tend  to  defeat  the  ultimate 
purpose  for  which  all  such  rules  are  ordained 
— ^the  accomplishment  of  substantial  Justice. 
The  purpose  of  the  trial  of  an  Issue  of  fact 
by  a  Judge  or  Jury  Is  to  ascertain  the  truth. 
When  the  truth  Is  elicited  and  the  facts  es- 
tablished, then  the  court  may  apply  the  law 
in  such  a  manner  as  to  mete  out  Justice.' 
But,  If  anything  has  prevented  the  ascer- 
tainment of  the  truth  as  to  the  facts  of  a 
case  in  arriving  at  or  announcing  a  verdict, 
it  necessarily  follows  that  a  Judgment  there- 
upon cannot  be  Just  or  right    Courts  should 
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not  permit  results  of  this  kind  to  stand  if  the 
law  fumlsbes  any  remedy  for  the  wrong. 
To  enforce  a  rule  of  law  or  procedure  ac- 
c<Mrdtng  to  the  letter,  and  thereby  stifle  the 
spirit,  is  a  perversion  of  Justice  that  should 
not  be  tolerated  in  our  jurisprudence.  "The 
letter  kiUeth,  but  the  spirit  glreth  life," 
wrote  a  great  interpreter  centuries  ago. 
The  obsenratioD  is  often  especially  pertinent 
to  human  law.  To  a  certain  extent  rules  of 
procedure  are  indispensable  to  the  orderly 
dispatch  of  Judicial  business;  but  these 
rules  were  intended  for,  and  must  be  ap- 
plied as,  the  servants,  rather  than  the  mas- 
ters, of  a  court  An  eminent  English  Judge 
once  said  that  nothing  but  an  imperative 
mandate  of  an  act  of  Parliament  Justified  a 
court  in  applying  a  rule  where  its  effect 
would  manifestly  be  to  defeat  the  ends  of 
Justice.  There  may  be  times  when  the  law 
ieftVes  no  discretion  to  the  court;  but  under 
any  other  circumstances  no  court  is  Justified 
in  applying  a  rule  or  principle  the  evident 
effect  of  which  would  be  to  work  an  injus- 
tice and  wrong.  In  determining  what  is  an 
injustice  or  wrong,  regard  must,  of  course, 
be  had,  not  merely  to  the  interests  of  the 
parties  in  a  given  suit,  but  also  to  the  rights 
and  welfare  of  the  people  of  the  state  as  a 
whole.  Injury  and  hardship  do  not  always 
or  necessarily  constitute  injustice  or  wrong. 
The  objections  urged  by  appellant  are 
technical  In  their  nature.  They  go  merely 
to  the  question  of  strict  legal  right,  rather 
than  to  the  Justice  and  righteousness  of  the 
cause.  To  have  sdstained  them  would  have 
been  to  disregard  the  merits  of  'the  cause 
and  the  appearances  of  fair  dealing.  Not 
only  should  courts  endeavor  to  have  their 
proceedings  fair  and  impartial,  and  their 
Judgments  comporting  with  Justice  and  the 
right  of  the  matter,  but  they  should  care- 
fully avoid  any  course  of  action  having  the 
appearance  of  anything  else.  It  is  Im- 
portant that  the  public  should  feel  that  its 
courts  are  disposed  to  employ  their  ma- 
chinery with  a  determination  to  mete  ont 
justice  as  fully  as  possible,  disregarding 
technicalities  and  matters  of  form  where 
their  application  would  defeat  the  very  ends 
for  which  courts  are  Instituted.  In  the  light 
of  these  observations,  let  us  look  at  the  pe- 
culiar facts  of  this  case.  The  two  re- 
spondents testify  to  a  certain  material  fact 
They  are  contradicted  by  six  or  eight  wit- 
nesses for  appellant  The  Jury  does  not 
find  the  preponderance  of  the  evidence  to  be 
with  respondents.  A  verdict  is  returned  for 
appellant  Afterwards  It  is  ascertained  that 
two  employes  of  appellant  had  made  an  ex- 
amination of  the  premises  In  question  short- 
ly after  the  accident  and  found  the  condition 
thereof  to  be  Just  as  respondents  bad  testi- 
fied. These  employes  were  not  called  as  wit- 
nesses by  the  city.  This  fact  would  indicate 
that  they  could  not  have  given  testimony  fa- 
vorable to  it  Had  they  been  called  as  wit- 
nesses by  respondents,  and  testified  as  the 


affidavits  allege,  It  la  not  certain  that  the 
verdict  would  have  been  different,  but  It  la 
quite  possible  that  It  would  have  been.  Tta« 
fact  that  one  of  these  men  was  the  daim 
agent  of  the  city,  charged  with  the  especial 
duty  of  Investigating  such  accidents,  would 
certainly  have  rendered  his  evldenpe  veiy 
Important  and  especially  weighty  when  aor 
tagonlsdc  to  the  contention  of  (J>e  city,  his 
employer.  The  testimony  of  the  other  man, 
being  an  inspector  in  the  service  of  the  city, 
would  likewise  have  challenged  the  careful 
consideration  of  the  Jury.  The  showing  was 
to  the  effect  that  both  of  these  mto  would 
testify,  in  case  of  a  new  trial,  so  as  to  eetab- 
lish  the  material  fact  In  accordance  with  re- 
spondents' contention.  This  evidence,  t)eing 
against  Interest,  must  be  regarded  as  likely 
to  have  much  weight  with  the  jury.  It  not 
having  been  produced  on  the  first  trial,  it  Is 
evident  that  the  result  was  there  obtained 
in  the  absence  of  very  important  material 
evidence.  That  evidence  t>eing  discovered 
shortly  after  the  trial  and  its  production 
guarantied  in  case  of  a  new  trial,  it  would 
seem  that  considerations  of  fair  dealing  and 
justice  very  naturally  and  properly  actuated 
the  trial  judge  in  granting  the  new  trial.  To 
have  done  otherwise  would  have  permitted 
technicalities  to  override  considerations  of 
Justice  and  right  Respondent  Mrs.  Bren- 
nan  was  seriously  injured.  If  these  injuries 
occurred  as  she  and  her  husband  testified, 
they  were  certainly  entitled  to  a  recovery. 
While  the  newly  discovered  evidence  might 
not  change  the  finding  of  the  Jury  on  this 
question.  It  might  do  so;  and  it  is  certain 
that  the  final  result  with  such  evidence  in 
the  case,  would  be  more  satisfactory  to  fair- 
minded.  Justice-loving  people  than  would  a 
trial  with  such  Important  evidence  omitted. 
Not  finding  any  abuse  of  discretion  in  the 
action  of  the  trial  court,  the  order  appealed 
from  is  affirmed. 

MOUNT,  0.  J.,  and  CROW,  KUDKIN,  and 
HADLEY,  JJ.,  concur. 


(39  Wash.  iST) 
JOMSLAND  et  al.  t.  WALLACE. 
(Supreme  Oonrt  of  Washington.    Aug.  7,  lOOS.) 

1.  SPECino  Pesfobmarck  —  Vkbbai,  Land 
CoNTBACTS— Part  Pebfobmarcb. 

A  verbal  contract  for  the  sale  of  real  e»- 
tate  may  be  enforced  in  equity  if  part  perform- 
ance thereof  is  clearly  shown. 

[Ed.  Note. — For  cases  in  jtoint,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  {{  120,  122.] 

2.  Same— Acts  CoNSTrrtrrino  Pabt  PxKroaic- 

ANCE— POSSESSIOH. 

Possession  of  real  estate  nnder  an  oral 
contract  for  the  sale  thereof  with  the  consent 
of  the  vendor  is  an  act  of  part  performance|, 
which  takes  the  contract  out  of  the  statute  of 
frauds,  even  without  the  additional  dream- 
stances  of  payment  of  consideration  or  the 
making  of  improvements. 

[Ed.  Note. — For  cases  in  point  sec  vol.  44, 
Cent  Dig.  Specific  Performance,  {{  128,  129.] 
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Appeal  from  Superior  Court,  Spokane 
County;  Geo.  W.  Belt,  Judge. 

Action  by  Alice  M.  Jomsland  and  others 
against  Norrls  Wallace.  From  a  judgment 
for  defendant,  plaintiffs  appeal.    Affirmed. 

Danson  &  Huneke,  for  appellants.  W.  D. 
Scott  and  H.  M.  Stephens,  for  respondent 

CROW,  J.  Action  to  recover  possession  of 
the  northeast  quarter  of  section  12,  Tp.  26 
N.,  of  range  43  E.,  W.  M.,  In  Spokane  county, 
Wash.  Appellant  Andrew  O.  Jomsland  is 
the  father  of  appellants  Alice  M.  Jomsland, 
Orlando  C.  Jomsland,  Ida  Tlbbetts,  and 
Amanda  £1.  Wallace;  while  respondent,  Nor- 
rls Wallace,  is  the  son-in-law  of  appellant 
Andrew  O.  Jomsland,  and  husband  of  appel- 
lant Amanda  B.  Wallace.  Respondent,  by 
way  of  affirmatlTe  defense,  in  his  answer  al- 
leged that  on  or  about  the day  of  No- 
vember, 1899,  said  Andrew  O.  Jomsland  and 
respondent  entered  into  a  verbal  agreement 
whereby  they  purchased  the  above-described 
real  estate,  and  also  the  southeast  quarter  of 
section  1  in  the  same  township  and  range, 
from  one  B.  J.  Dyer,  trustee,  for  the  sum  of 
$6,400;  that  at  said  time  it  was  agreed  by 
and  between  said  Andrew  O.  Jomsland  and 
respondent  the  title  to  said  real  estate  should 
be  taken  in  the  name  of  appellant  Andrew  O. 
Jomsland;  that  one-half  thereof,  to  wit,  the 
northeast  quarter  of  said  section  12,  being  the 
land  in  dispute,  was  to  be  held  by  him  in 
trust  for  respondent,  and  deeded  to  respond- 
ent as  his  own  property  as  soon  as  the  full 
purchase  price  therefor  had  been  paid,  and 
the  southeast  quarter  of  said  section  1  was 
to  be  retained  by  said  Andrew  O.  Jomsland 
as  his  separate  property;  that  said  purcliase 
price  was  to  be  paid  by  the  advancement  of 
a  portion  thereof  by  said  Andrew  O.  Joms- 
land, and  the  residue  was  to  be  procured 
from  the  proceeds  of  said  land  and  other 
lands  owned  by  said  appellant  Andrew  O. 
Jomsland,  and  also  by  the  joint  efforts  and 
services  of  appellant  and  respondent  upon 
all  of  said  lands;  that  respondent's  personal 
services  were  of  a  value  greatly  in  excess  of 
appellant's;  that  in  pursuance  of  said  verbal 
agreement  respondent  and  bis  wife,  Amanda 
E.  Wallace,  early  in  the  year  1900,  moved 
upon  and  took  possession  of  said  northeast 
quarter  of  section  12,  as  their  own  property; 
that  respondent  ever  since  has  been  in  pos- 
session thereof;  that  respondent  made,  cer- 
tain improvements  thereon:  that  the  pur- 
chase price  for  said  land  had  been  fully  paid 
by  appellant  and  respondent  in  the  manner 
stipulated,  prior  to  the  commencement  of 
this  action,  and  that  said  agreement  has  been 
fully  performed  save  and  except  that  said 
Andrew  O.  Jomsland  has  failed  and  refused 
to  convey  said  real  estate  to  respondent.  It 
is  also  alleged  by  said  answer  that  said  real 
estate  was  to  become,  and  that  it  now  is, 
the  community  property  of  said  respondent 
and  Amanda  E.  Wallace,  his  wife.    All  the 


material  allegations  of  the  answer  were  de- 
■  nied  by  the  reply,  and  upon  the  issues  thus 
Joined,  a  trial  being  had  without  a  jury,  the 
court  made  its  findings  of  fact  and  conclu- 
sions of  law,  and  entered  judgment  in  favor 
of  respondent,  decreeing  that  he  and  his  wife 
were  the  equitable  owners  of  said  real  estate, 
and  entitled  to  a  conveyance  thereof,  and  or- 
dering said  conveyance  to  be  made.  From 
said  judgment  this  appeal  has  been  taken. 

The  appellants  Alice  M.  Jomsland,  Orlando 
C.  Jomsland,  Ida  Tlbbetts,  and  Amanda  E. 
Wallace,  children  of  appellant  Andrew  O. 
Jomsland,  were  joined  as  plaintiffs  In  this 
action,  they  claiming  that  their  mother,  one 
Minnie  Jomsland,  wife  of  said  Andrew  O. 
Jomsland,  died  Intestate  in  the  year  1887,  at 
which  time  the  community  consisting  of  said 
Andrew  O.  Jomsland  and  wife,  owned  a  cer- 
tain homestead  consisting  of  160  acres,  and 
also  a  quarter  section  of  railroad  land;  that 
after  her  death,  there  being  no  administra- 
tion upon  her  estate,  said  real  estate  was 
held  by  all  of  said  appellants  as  tenants  in 
common;  that  the  rents.  Issues,  and  profits 
thereof  were  used  In  the  purchase  of  the  real 
estate  in  dispute,  which  therefore  became  the 
common  property  of  all  of  said  appellants, 
on  the  theory  that  said  Andrew  O.  Jomsland 
held  the  same  in  trust  for  them. 

The  findings  of  fact  substantially  sustain 
all  allegations  of  respondent's  affirmative  an- 
swer. From  such  findings  it  appears  that  an 
oral  contract  was  entered  into  l)etween  ap- 
pellant Andrew  O.  Jomsland  and  respondent 
early  in  December,  1899,  for  the  purchase  of 
said  land,  as  in  the  answer  alleged;  that 
shortly  thereafter,  to  wit,  in  April,  1900,  the 
respondent  and  his  wife,  in  pursuance  of 
said  contract,  went  into  possession  of  said 
land,  and  that  said  contract  has  been  fully 
performed  upon  the  part  of  respondent  It 
appears  also  from  the  evidence  that,  at  the 
time  of  making  said  original  contract  the 
respondent  was  not  married  to  said  Amanda 
E.  Wallace,  but  that  they  were  then  about 
to  be  married,  and  in  fact  were  married  a 
very  few  days  after  the  purchase  of  said 
real  estate  from  said  E.  J.  Dyer,  trustee.  It 
further  appears  that  the  purchase  price  of 
said  land  was  fully  paid  some  time  during 
the  year  1002,  and  that  shortly  thereafter 
said  Amanda  E.  Wallace  left  her  said  hus- 
band, Norrls  Wallace,  and  has  ever  since  re- 
sided with  her  father,  separate  and  apart 
from  htm.  The  cause  of  this  separation  is 
not  disclosed  by  the  record. 

The  assignments  of  error  presented  by  the 
appellants  raise,  in  substance,  but  two  ques- 
tions: (1)  Whether  the  findings  of  fact  made 
by  the  court  were  sustained  by  the  evidence; 
(2)  whether  the  agreement  to  purchase  said 
land  in  the  name  of  appellant  Andrew  O. 
Jomsland,  and  thereafter  deed  the  same  to 
respondent,  being  an  oral  contract,  was  with- 
in the  statute  of  frauds.  There  is  some  con- 
siderable contention  between  the  parties  as 
to  whether  this  is  an  action  at  law  or  in  equi- 
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ty,  said  question  being  discussed  as  bearing 
upon  the  proper  practice  for  this  court  to 
adopt  in  accepting  or  not  accepting  the  find- 
ings of  fact  made  by  the  trial  court.  With- 
out discussing  said  question,  we  are  satis- 
fled,  after  a  careful  examination  of  all  the 
evidence,  that  the  findings  made  by  the  trial 
court  are  proper,  being  clearly  sustained  by 
the  evidence;  that  the  preponderance  of  said 
evidence  is  clearly  with  respondent;  and  that 
said  findings  sustain  the  Judgment  entered. 
Referring  to  the  question  of  the  statute  of 
frauds,  it  is  a  well-established  principle  in 
equity  that  a  verbal  contract  for  the  sale  of 
real  estate  can  be  enforced  if  part  perform- 
ance thereof  can  be  clearly  shown.  Pome- 
roy's  Specific  Performance  (2d  Ed.)  §  96  et 
seq.  There  Is  no  question  but  that  this  con- 
tract has  been  not  only  partly,  but  fully, 
I)erformed,  except  that  appellant  Andrew  O. 
Jomsland  has  not  executed  and  delivered  a 
deed  to  the  respondent.  It  is  also  a  well- 
established  principle  in  equity  that  possession 
of  real  estate  resulting  from  an  oral  contract 
for  the  sale  thereof,  with  the  consent  of  the 
vendor,  is  an  act  of  part  performance  which 
takes  the  contract  out  of  the  statute  of 
frauds,,  even  without  the  additional  circum- 
stances of  the  payment  of  consideration  or 
the  making  of  Improvements.  Pomeroy's 
Specific  Performance  (2d  Ed.)  %-llli  et  seq.; 
Mudgett  T.  Clay,  5  Wash.  103,  31  Pac.  424; 
"  Menger  v.  Schulz,  28  Wash.  329,  68  Pac.  875; 
Johnson  v.  Puget  Mill  Co.,  28  Wash.  515,  68 
Pac.  867.  The  evidence  and  findings  here 
both  show  not  only  full  payment  and  im- 
provements, but  also  that,  after  the  making 
of  said  oral  agreement  respondent  entered 
Into  possession  of  said  laud  in  pursuance 
thereof,  and  with  the  consent  of  appellants. 
The  judgment  is  affirmed. 

MOUNT,  0.  J.,  and  RUDKIN  and  ROOT, 
33.,  concur. 


(39  Waab.  548) 

STATE  V.  OSBORNE. 
(Supreme  Court  of  Washington.    Aug.  9, 1905.) 

1.  Rape  —  Information  —  Specification    op 
Date— Materiality. 

Under  Bailinger's  Ann.  Codes  &  St.  |  6845, 
providing  that  the  precise  time  at  which  a 
crime  was  committed  need  not  be  stated  in  the 
information,  hut  a  general  allegation  that  it 
was  committed  before  tlie  filing  of  the  informa- 
tion and  within  the  time  in  which  an  action 
may  be  commenced  therefor  is  sufficient,  an  in- 
formation for  rape,  alleging  the  coihmission  of 
the  act  on  a  specified  date,  does  not  confine  the 
state  to  proof  of  an  act  committed  on  that 
date,  but  an  act  committed  at  any  time  within 
three  years  next  preceding  the  filing  of  the  in- 
formation may  be  proven  thereunder,  and  a 
conviction  Ijased  on  such  proof  will  be  sustained 
therel.-.v. 

[Ed.  Note. — For  cases  In  point,  see  vol.  42, 
Cent.  Dig.  Rape,  §  43.] 

2.  Criminal     Law  —  Proof    of    Distinct 
Crimes — Effect — Election  by  State. 

Proof  tliat  defendant  has  committed  two 
or  more  similar  crimes  to  which  an  information 
filed  against  him  might  relate  does  not  render 


the  information  or  the  proof  insufficient  to  svis- 
tain  a  conviction  for  either  of  such  crimes,  but 
its  only  eflfect  is  to  render  it  uncertain  as  to 
which  of  the  several  crimes  proven  the  informa- 
tion was  intended  to  relate,  and  the  proper  and 
sufficient  way  to  attain  certainty  in  that  re- 
spect is  to  require  the  prosecution  to  elect  on 
which  crime  proven  it  will  rely. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S  1580.] 

Appeal  from  Superior  Court,. Walla  Walla 
County;  Thomas  H.  Brents,  Judge. 

R.  H.  Osborne  was  convicted  of  rape,  and 
appeals.    Affirmed. 

Oscar  Cain,  for  appellant.  Lester  S.  Wil- 
son, for  the  State. 

FULLERTON,  J.  On  October  11,  1904, 
the  appellant  was  informed  against  for  the 
crime  of  rape  alleged  to  have  been  com- 
mitted on  October  10,  1904,  on  the  person  of 
a  female  child  of  the  age  of  13  years.  On 
arraignment  he  pleaded  not  guilty,  and  in 
the  due  course  of  procedure  was  put  upon 
his  trial.  The  evidence  on  the  part  of  the 
state  tended  to  show  that  the  appellant  com- 
menced criminal  relations  with  the  girl 
some  three  months  prior  to  the  time  the  in- 
formation was  filed  against  blm,  and  that 
these  were  continued  down  to  the  time  of 
bis  arrest.  The  evidence  of  the  specific 
acts  rested  on  the  testimony  of  the  girl  her- 
self, and  she  could  not  fix  definitely  the 
dates  of  their  occurrences,  but  she  testified 
to  several  attempts  made  at  the  beginning 
of  their  relationship  from  four  days  to  two 
weeks  apart,  resulting  finally  In  consum- 
mated acts  of  sexual  Intercourse  occurring 
at  like  periods,  the  last  of  which  occurred 
on  a  Sunday  a  week  or  two  weeks  prior  to 
the  date  laid  in  the  information.  The  first 
of  these  acts  took  place  in  the  back  part  of 
the  store  of  the  appellant  in  the  oit.v  of  Wal- 
la Walla,  and  the  later  ones  near  the  sub- 
urbs of  that  city  at  a  place  known  as  "Mc- 
Gallon's  Grove."  The  witness  testified  that 
no  consummated  act  of  sexual  Intercourse 
took  place  between  them  at  the  time  named 
in  the  Information,  namely,  October  10,  1904. 
She  testified  that  she  had  met  the  appellant 
at  the  grove  for  that  purpose  on  that  day, 
and  that  they  were  about  to  consummate 
the  act,  when  they  were  Interrupted  by  a 
person  who  Immediately  caused  the  arrest 
of  the  appellant  and  her  own  detention. 
On  the  trial,  when  these  facts  appeared,  the 
appellant  moved  that  the  jury  be  instructed 
to  return  a  verdict  of  not  guilty,  stating  as 
grounds  for  the  motion  "that  the  evidence 
In  this  case  shows  that  upon  the  day  char- 
ged in  the  Information  the  defendant  did 
not  commit  the  crime  of  rape,  and  that  the 
acts  proved  there  do  not  constitute  attempt- 
ed rape."  The  court  declined  to  direct  a 
verdict  as  requested,  but  on  its  own  motion 
directed  the  prosecution  to  elect  upon  which 
of  the  several  acts  the  evidence  tended  to 
prove  he  would  rely  for  a  conviction.  The 
prosecuting  attorney   thereupon   elected  to 
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rely  upon  an  act  testified  to  by  the  girl  as 
occurring  on  a  Sunday,  at  McGallon's  grove, 
the  weeli  before,  or  two  weeljs  before,  the 
time  laid  In  the  Information.  The  appel- 
lant thereupon  put  In  his  defense,  and  the 
cause  was  submitted  to'  the  Jury  under  in- 
structions from  the  com't  to  find  the  appel- 
lant not  guilty  unless  the  evidence  satisfied 
their  minds  beyond  a  reasonable  doubt  that 
the  appellant  had  carnal  knowledge  of  the 
prosecuting  witness  at  the  time  testified  to 
by  her  on  Sunday,  at  McGallon's  grove,  one 
or  two  weeks  prior  to  the  time  laid  In  the 
information.  A  verdict  of  -guilty  was  re- 
turned by  the  Jury,  and  sentence  pronounced 
thereon.  The  appellant  excepted  to  the  rul- 
ing of  the  court  refusing  to  direct  a  ver- 
dict In  bis  favor,  and  assigns  such  'refusal 
as  error  on  this  appeal. 

The  appellant  contends  that  the  informa- 
tion  charges  a  rape  committed  on  October 
10,  1904,  and  that  when  the  state  failed  to 
prove  a  rape  committed  on  that  day  It  failed 
in  its  pr0ofs,  and  the  appellant  was  entitled 
to  an  instruction  directing  a  verdict  of  not 
guilty.  He  argues  that  under  the  statute, 
as  well  as  under  the  general  principles  of 
criminal  law,  the  Information  must  be  direct 
and  certain  as  to  the  crime  charged,  and  the 
particular  circumstances  of  the  crime  char- 
ged, and  that,  unless  the  date  on  which  the 
offense  is  alleged  to  have  been  committed 
is  held  to  be  a  material  allegation,  the  in- 
formation Is  not  direct  and  certain  in  these 
respects,  and  the  result  is  that  the  state  is 
left  to  prove  a  series  of  acts,  and,  after 
its  evidence  is  all  in,  select  therefrom  that 
one  on  which  It  deems  its  proof  the  strong- 
est, or  the  defendant  the  least  prepared  to 
defend  against;  and  he  presents  some  sup- 
posed cases  as  examples  where  serious  mis- 
carriages of  justice  might  result  from  such 
a  practice.  But  aside  from  the  fact  that 
the  dangers  to  innocent  defendants  from  the 
practice  followed  by  the  court  in  this  in- 
stance are  more  fanciful  than  real.  Inas- 
much as  It  Is  always  in  the  power  of  the 
court  to  protect  the  defendant  from  sur- 
prises, or  against  everything  looking  to- 
wards sharp  practice  on  the  part  of  the  offi- 
cer of  the  state,  we  think  the  statute  au- 
thorizes the  practice.  It  is  expressly  pro- 
vided therein  that  the  precise  time  at  which 
the  crime  was  committed  need  not  be  stated 
in  the  indictment  or  information,  out  a  gen- 
eral allegation  that  It  was  committed  before 
the  finding  of  the  Indictment  or  the  filing 
of  the  Information  and  within  the  time  in 
which  an  action  may  be  commenced  there- 
for Is  sufficient.  Ballinger's  Ann.  Codes  & 
St.  i  6845.  In  construing  this  section  of  the 
statute  this  court  has  heretofore  given  It 
this  meaning.  In  State  v.  Wilson,  9  Wash. 
16,  36  Pac.  967,  we  held  that  an  instruction 
in  a  ease  where  the  defendant  was  being 
tried  for  conducting  a  gambling  game  to  the 
effect  that  it  was  not  necessary  that  the 
jury  should  find  that  the  offense  was  com- 


mitted on  the  day  named  in  the  Informa- 
tion, but  that  It  was  sufficient  if  they  found 
that  it  was  committed  on  a  day  certain  with- 
in one  year  next  preceding  the  filing  of  the 
Information,  correctly  stated  the  law  of  the 
case.  And  in  State  v.  Anderson,  30  Wash. 
14,  70  Pac.  104,  we  held  that  It  was  not  a 
variance,  under  an  allegation  that'  the  as- 
sault and  death  occurred  on  the  12th  day 
of  May,  1901,  to  prove  that  the  assault  oc- 
curred on  the  11th  and  the  death  on  the 
14th  of  the  same  month.  This  statute  and 
these  cases  lay  down  the  rule  that  the  al- 
legation of  time  In  an  Indictment  or  In- 
formation is  immaterial  other  than  it  must 
be  shown  on  the  face  of  the  one  or  the  other, 
as  the  case  may  be,  that  the  right  to  pros- 
ecute for  the  crime  charged  Is  not  barred 
by  the  statute  of  limitations.  Hence  It  is 
clear  that  the  Information  filed  In  this  case 
was  sufficient  In  form  and  substance  to  ad- 
mit proofs  of  and  sustain  a  conviction  for  a 
rape  committed  by  the  appellant  upon  the 
prosecuting  witness  at  any  time  within 
three  years  next  preceding  its  filing.  It  is 
clear  also  that  were  there  no  evidence  of 
rape  other  than  that  of  the  time  on  which 
the  prosecuting  attorney  elected  to  rely, 
there  could  be  no  question  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  a  convic- 
tion. If,  then,  the  Information  or  the  evi- 
dence has  been  rendered  Insufficient  to  sus- 
tain a  conviction  entitling  the  appellant  to 
an  instructed  verdict  In  his  favor,  It  is  be- 
cause other  acts  of  rape  committed  by  him 
upon  the  prosecuting  witness  within  the 
period  of  time  covered  by  the  information 
have  been  shown.  But  can  this  evidence 
have  such  an  effect?  We  think  it  cannot. 
Proof  that  a  defendant  has  committed  two 
or  more  similar  crimes  to  which  an  informa- 
tion filed  against  him  might  relate  cannot 
render  an  information  otherwise  sufficient 
insufficient  to  maintain  a  conviction  of  any 
one  of  such  crimes.  Nor  can  proofs  that 
two  distinct  crimes  have  been  committed 
render  the  proofs  insufficient  to  sustain  a 
conviction  for  either  of  such  crimes.  The 
only  effect  such  proofs  can  have  is  to  render 
it  uncertain  as  to  which  of  the  several  crimes 
proven  the  Information  was  Intended  to  re- 
late, and  when  this  is  ascertained  the  In- 
formation and  proofs  become  as  certain  as 
they  do  where  evidence  only  of  one  crime  Is 
offered.  The  proper  way  to  make  this  as- 
certainment Is  to  require  the  prosecution  to 
elect.  Such  was  the  procedure  in  the  case 
at  bar,  and  we  hold  It  regular. 

We  note  the  contention  of  the  appellant 
that  the  conviction  in  this  case  cannot  be 
sustained  unless  the  court  overrules  the 
ease  of  State  v.  Fetterly,  33  Wash.  600,  74 
Pac.  810,  but  this  contention  is  so  apparently 
unfounded  as  not  to  merit  serious  reply. 

The  Judgment  is  affirmed. 

MOUNT,  O.  J.,  and  RUDKIN,  OROW,  and 
ROOT,  JJ.,   concur.   Digitized  by  VJW^^^IC 
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(147  C«l.  159) 

In  re  DOtBEER'S  ESTATE.     (8.  F.  4,366.) 
(Supreme  Court  of  California.    July  28,  1905.) 

1.  Exceptions— Pboof  in  Sdpbehb  Cocbi— 
Statutes— CoNSTBUcTioN. 

Code  Civ.  Proc.  §  652,  providing  that,  if  a 
judge  in  any  case  refuses  to  allow  an  exception 
in  accordance  with  the  facts,  the  party  desiring 
the  bill  may  apply  to  the  Supreme  Court  to 
prove  the  same,  does  not  affprd  a  remedy  for 
the  wrongful -refusal  of  tlie  trial  judge  to  settle 
any  bill  of  exceptions,  which  may  t)e  compelled 
by  mandamus,  but  only  authorizes  proof  of  an 
exception  to  a  particular  ruliug  or  matter  al- 
leged to  be  untruly  stated  in  or  omitted  from 
the  original  bill  of  exceptions. 

2.  Same— Amendment. 

Where  a  bill  of  exceptions  was  settled  on 
April  28,  1905,  and  more  than  two  months 
elapsed  thereafter  before  a  petition  to  prove 
exceptions  alleged  to  have  been  erroneously  dis- 
allowed was  filed,  as  authorized  by  Code  Civ. 
Proc.  5  652, '  petitioner  was  not  entitled  to 
amend  liis  petition  by  adding  thereto  certain 
specifications  of  other  rulings  and  exceptions 
alleged  to  have  been  improperly  disallowed. 

In  Bank.  Proceedings  for  the  probate  of 
the  win  of  Bertha  M.  Dolbeer,  deceased,  to 
which  Adolph  Scbander  filed  objections,  and 
from  an  order  admitting  the  will  to  probate, 
be  appealed.  Original  application  for  leave 
to  amend  appellant's  original  petition  to 
prove  certain  exceptions  denied  by  trial  judge 
according  to  the  facts.    Application  denied. 

Hiram  W.  Johnson  and  Albert  M.  Johnson, 
for  contestant 

BEATTY,  0.  J.  On  July  7th,  Inst,  Adolph 
Scbander,  who  Is  appealing  from  a  decree 
of  the  superior  court  admitting  to  probate 
the  will  of  Bertha  M.  Dolbeer,  filed  his  ver- 
ified petition  for  leave  to  prove  certain  ex- 
ceptions to  rulings  of  tbe  court  which,  as  be 
alleged,  the  judge  thereof  bad  refused  to 
allow  in  accordance  with  the  facts.  An  or- 
der was  thereupon  entered  allowing  the  pe- 
titioner to  malie  proof  of  tbe  alleged  excep- 
tions, and  referring  the  matter  to  tbe  Chief 
Justice  "to  take  the  testimony  in  reference 
to  the  exceptions  alleged  In  said  affidavit  to 
have  been  reserved  by  tbe  contestant  and  tbe 
circumstances  under  Tvblch  tbe  same  were 
taken,  and  to  report  tbe  result  of  bis  pro- 
ceedings." At  tbe  time  agreed  upon  tbe  par- 
ties appeared  before  tbe  Chief  Justice,  and 
much  evidence  was  beard  In  relation  to  the 
exceptions  specified  in  the  petition.  During 
tbe  hearing  tbe  petitioner  sought  to  prove 
some  exceptions  additional  to  those  specified 
in  his  petition,  but  the  Chief  Justice  held 
that  he  bad  no  authority  under  tbe  order  of 
reference  to  take  proof  of  such  additional 
exceptions,  and  the  petitioner  subsequently, 
on  July  14th,  made  the  present  application 
to  the  court  for  leave  to  amend  his  original 
petition  by  adding  thereto  certain  specifica- 
tions of  other  rulings  and  exceptions  which 
he  alleged  the  judge  has  refused  to  allow  in 
accordance  with  the  facts. 

For  the  reasons  following,  we  think  the 
application  should  be  denied:  The  proceed- 
ing is  imder  section  652  of  the  Code  of  Civil 


Procedure,  which  reads  as  follows:  "If  the 
judge  in  any  case  refuse  to  allow  an  excep- 
tion in  accordance  with  the  facts,  the  party 
desiring  tbe  bill  settled  may  apply  by  pe- 
tition to  tbe  Supreme  Court  to  prove  the 
same.  Tbe  application  may  be  made  in  tbe 
mode  and  manner,  and  under  such  regula- 
tions as  tbe  court  may  prescribe;  and  the 
bill,  when  proven,  must  be  cei-tlfled  by  the 
chief  justice  as  correct  and  filed  with  the 
clerk  of  tbe  court  in  which  the  action  was 
tried,  and  when  so  filed  it  has  the  same  force 
and  effect  as  If  settled  by  the  judge  who 
tried  tbe  cause."  This  court  has  never  made 
any  formal  rules  governing  applications  to 
prove  exceptions,  and,  so  far  as  the  mode 
of  procedure  Is  concerned,  tbe  practice  has 
been  sufficiently  liberal.  As  to  tbe  extent  of 
ornr  powers  the  construction  of  this  section 
has  been  rather  strict  Landers  v.  Landers, 
82  Cal.  480,  23  Pac.  126;  Vance  v.  Superior 
Court  87  CaL  390,  25  Pac.  500;  Hyde  t. 
Boyle,  86  Cal.  352,  24  Pac.  1059;  Hyde  v. 
Boyie,  89  CaL  590,  26  Pac.  1092;  Cox  v. 
Delmas,  92  Cal.  632,  28  Pac.  687;  Matter  of 
Gates,  90  Cal.  257,  27  Pac.  195.  The  result 
of  these  cases  and  of  tbe  later  decisions,  in 
which  they  have  been  followed,  is  to  settle 
the  construction  ,of  tbe  section  as  to  tbe  ex- 
tent of  tbe  power  which  it  confers  upon  this 
court,  and  also  to  Indicate  the  proper  prac- 
tice in  Invoking  the  exercise  of  that  i>ower. 
It  cannot  be  held  that  a  judge  has  refused 
to  allow  an  exception,  imlesa  it  Is  shown 
that  he  has  been  properly  requested  to  allow 
it  and  therefore  the  petition  for  leave  to 
prove  an  exception  should  show  that  tbe  pe- 
titioner has  taken  the  pioper  steps  to  pro- 
cure tbe  settlement  of  a  bill  of  exceptions, 
that  he  included  in  bis  proposed  bill  a  state- 
ment of  the  particular  exception  which  be 
desires  to  prove,  and  that  tbe  judge  In  set- 
tling tho  bill  refused  to  allow  that  be  bad 
taken  such  exception.  The  contention  that 
this  section  affords  a  remedy  for  the  wrong- 
ful refusal  to  settle  any  bill  of  exceptions 
has  been  repeatedly  and  distinctly  overruled 
in  tbe  cases  in  which  It  has  been  held  that 
for  such  refusal  the  remedy  is  by  manda- 
mus. And  it  has  been  held  with  equal  dis- 
tinctness that  when  an  exception  to  a  par- 
ticular ruling  has  been  allowed,  this  coiurt 
has  no  authority  to  strike  out  any  evidence 
or  other  matters  stated  in  connection  with 
such  ruling,' upon  the  ground  that  such  evi- 
dence was  not  given, 'or  that  such  matters 
are  untruly  or  incorrectly  stated,  from  which 
it  follows  that  we  are  equally  without  au- 
thority to  add  to  the  statement  of  the  rul- 
ing and  exception  contained  in  the  settled 
bill  any  evidence  or  other  matters  which 
may  be  alleged  to  have  been  Improperly 
omitted  therefrom.  In  short  tbe  final  result 
of  all  tbe  decisions  Is  that,  when  a  bill  of 
exceptions  has  been  settled  by  tbe  trial 
judge,  the  bill  so  settled  Is  complete  and  un- 
changeable as  to  every  exception  therein  con- 
tained. If  the  Judge  has  put  in  incorrect 
statements  of  evidence  or  other  matters  bear- 
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log  upon  bis  rulings,  or  has  omitted  evidence  t 
or  otber  matters  claimed  to  be  material,  tbe 
evil  is  not  remediable  bere.  All  tbat  tbe 
statute  provides  is  tbat,  when  be  has  re- 
fused to  allow  an  exception  according  to  tbe 
facts — tbat  is  to  say,  wben  be  lias  refused 
to  allow  tbat  a  particular  ruling  was  made 
and  excepted  to,  wben  in  fact  it  was  made  and 
excepted  to — tbe  party  aggrieved  may  then 
apply  to  this  court  to  prove  tbat  be  did  re- 
serve an  exception  to  such  ruling,  and  in  tbat 
connection,  and  as  a  necessary  incident,  may 
prove  and  have  allowed  tbe  evidence  and 
other  matters  material  to  tbe  exception.  Tbe 
exception  or  exceptions  so  proved  will  then 
be  certified  by  the  Chief  Justice  of  this  court, 
and  will  constitute  a  separate  and  distinct 
bill  of  exceptions  additional  to  tbe  bill  set- 
tled and  allowed  by  tbe  trial  Judge,  and  will 
constitute  a  portion  of  the  record  on  appeal. 

From  this  it  follows  that.  Just  as  soon  as 
tbe  trial  Judge  has  concluded  tbe  settlement 
of  tbe  proposed  bill  of  exceptions  or  state- 
ment, and  directed  its  engrossment,  with  tbe 
omission  of  an  exception  or  exceptions  which 
tbe  party  seeking  tbe  allowance  of  tbe  bill 
claims  to  have  reserved,  tbe  right  to  apply 
to  this  court  for  relief  tmder  section  652  of 
the  Code  of  cavll  Procedure  has  accrued,  and 
the  application  should  be  made  with  reason- 
able promptitude.  In  this  case  it  appears 
from  the  original  petition  that  the  trial  Judge 
concluded  the  settlement  of  petitioner's  bill 
on  tbe  28tb  day  of  April,  1005,  and  dbrected 
its  engrossment  as  allowed.  It  was  more 
than  two  months  thereafter  before  the  peti- 
tion to  prove  exceptions  was  filed  bere,  and 
the  respondents  in  the  appeal  complain  of 
this  delay,  and  make  it  a  ground  of  objec- 
tion to  tbe  original  petition.  But,  consider- 
ing tbe  length  of  time  consumed  in  the  trial 
of  tbe  will  contest,  tbe  great  number  of  con- 
troverted points  in  tbe  case,  and  the  neces- 
sary bulk  of  tbe  statement  to  be  engrossed, 
we  think  tbat  any  apparent  delay  In  present- 
ing tbe  original  petition  Is  excusable.  We 
are,  however,  unwilling  to  make  a  precedent 
for  allowing  further  amendments  to  petitions 
of  this  character  after  a  reference  to  hear 
tbe  evidence  and  report  upon  the  matters 
originally  presented.  The  whole  proceeding 
is  anomalous,  and  when  conducted  in  tbe 
most  methodical  cind  expeditious  manner 
makes  a  demand  upon  our  time  which  inter- 
feres most  seriously  with  the  performance  of 
our  more  legitimate  and  more  imperative  du- 
ties, as  defined  by  tbe  Constitution.  We  feel 
Justified,  therefore,  in  insisting  that  tbe  par- 
ty seeking  tbe  allowance  of  exceptions  which 
tbe  trial  Judge  has  refused  to  allow  should 
present  his  whole  case  in  his  original  peti- 
tion, or,  at  least,  before  a  bearing  upon  a 
reference  to  take  the  testimony  and  report. 

Petition  for  leave  to  amend  denied. 

We  concur:  VAN  DYKE,  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;  LOHIGAN,  J.;  McFAB- 
LAND,  J. 


(Ut  Cal.  871) 
POLLITZ  et  al.  ▼.  WICKBRSHAM.     (S.  P. 

4,205.) 
(Supreme  Court  of  California.    July  29,  1903.) 
AppeaI/— Motion    to   Dismiss— Teahscbipt— 
Filing— Time. 

Where  a  motion  to  digmlBS  an  appeal  was 
made  under  the  rules  requiring  tbe  transcript 
to  be  filed  within  40  days  after  the  settlement 
of  the  bill  of  exceptions  on  motion  for  a  new 
trial,  as  amended  Marsh  23,  1905,  providing 
that,  when  proceedings  for  a  new  trial  are 
pending  at  the  time  the  appeal  is  taken,  the 
time  does  not  begin  to  run  until  the  motion  is 
decided  or  the  proceedings  dismissed,  the  appeal 
would  not  be  dismissed  for  failure  to  file  tbe 
transcript  within  40  days  after  settlement  of 
the  bill  of  exceptions  on  motion  for  a  new  trial, 
pending  the  determination  of  such  motion. 

In  Bank.  Appeal  from  Superior  Court, 
Sonoma  County;  Emmet  Seawell,  Judge. 

Action  by  Edward  Pollitz  and  others 
against  Mary  C.  Wickersbam,  as  executrix, 
etc.  From  a  Judgment  in  favor  of  plaintifTs, 
defendant  appeals.  On  motion  to  dismiss. 
Denied. 

Campbell,  Metson  &  Campbell,  Llppitt  & 
LIppitt,  and  Thomas  H.  Breeze,  for  appel- 
lant.   Edmund  Tauszky,  for  respondents. 

SHAW,  J.  This  is  a  motion  to  dismiss  the 
appeal,  uixtn  tbe  ground  that  tbe  transcript 
was  not  filed  within  40  days  after  tbe  settle- 
ment of  tbe  bill  of  exceptions  on  motion  for 
a  new  trial,  as  required  by  the  rules  in  force 
prior  to  February  18, 1905.  Notice  of  motion 
to  dismiss  tbe  appeal  was  filed  in  this  court 
on  March  23, 1005.  By  the  rule  existing  prior 
to  February  18tb  it  was  necessary  to  file  a 
transcript  -within  40  days  after  the  settle- 
ment of  the  bill  of  exceptions.  By  the 
amendment  which  took  effect  February  18th 
it  is  provided  that,  wben  proceedings  for  a 
new  trial  are  pending  at  the  time  the  appeal 
is  perfected,  tbe  40  days'  time  within  which 
the  transcript  must  he  filed  does  not  l)egin 
to  run  until  tbe  motion  is  decided,  or  tbe  pro- 
ceeding dismissed  for  want  of  prosecution. 
In  view  of  this  amendment  of  tbe  rule,  and 
tbe  fact  tbat  tbe  proceeding  to  dismiss  tbe 
appeal  was  instituted  after  this  rule  had  tak- 
en effect,  and  before  the  motion  for  new  trial 
was  disposed  of,  we  think  tbat  the  time  for 
tbe  filing  of  the  transcript  must  be  determin- 
ed by  the  rule  now  In  force,  and  tbat  the  mo- 
tion to  dismiss  the  appeal  upon  the  ground 
stated  should  be  denied;  and  it  is  so  ordered. 

We  concur:  BEATTT,  C.  J.;  ANGEX,LOT- 
TI,  J.;  VAN  DYKE,  J.;  LORIGAN,  J. 

a«  Cal.  428) 

PEOPLE  V.  BLACIC.    (Cr.  1,195.) 

(Supreme  Court  of  California.     Aug.  8,  1005.) 

Child  Stealing  —  Irtent  to  Detain— Evi- 
dence. 

Evidence  that  defendant  Induced  two  will- 
ful girls,  bent  on  making  a  trip,  by  themselves 
to  San  Francisco,  to  go  instead  to  a  respectable 
summer  resort,  furnishing  tbem  the  means  and 
leaving  them  free  to  act  as  they  wished,  and 


1100 


81  PACIFIC  RBPORTBR. 


(CaL 


that,  pursuant  to  his  promise  to  one  of  them 
not  to  tell  her  mother  where  she  was,  he  mis- 
informed her,  does  not  authorize  a  conviction 
under  Pen.  Code,  §  27S,  malcin^  it  an  offense  for 
one  to  entice  awaj-  a  minor  child  with  intent  to 
detain  and  conceal  her  from  her  imrents;  there 
l)eing  no  evidence  of  intent  to  detain. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Kidnapping,  H  1,  4.] 

Department  2.  Appeal  from  Superior 
Court,  Napa  County;  Henry  C.  Gesford, 
Judge. 

Robert  Black  appeals  from  a  couTlction  of 
child  stealing.    Reversed. 

Bell,  York  &  Bell,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  and  J.  C.  Daly,  Deputy 
Atty.  Gen.,  for  the  People. 

LORIGAN,  J.  The  defendant  was  Indicted 
and  convicted  of  child  stealing,  under  section 
278  of  the  Penal  Code,  which  provides  that 
"every  person  who  maliciously,  forcibly,  or 
fraudulently,  takes  or  entices  away  any  mi- 
nor child,  with  intent  to  detain  and  conceal 
such  child  from  its  parent,  guardian,  or  oth- 
er person  having  the  lawful  charge  of  such 
child,  is  punishable,"  etc.  He  was  sentenced 
to  10  years  in  the  state  prison,  and  appeals 
from  the  Judgment  and  order  denying  bis 
motion  for  a  new  trial. 

The  defendant,  a  divorced  man  aged  about 
43  years,  was  employed  in  a  livery  stable  at 
St  Helena,  Napa  county,  where  the  oftense 
of  which  he  was  convicted  Is  alleged  to  have 
been  committed.  There  also  resided  at  the 
same  city  a  Mrs.  Yeamans  and  her  daughter. 
Dottle  Hlgglns,  the  latter  a  girl  16  years  of 
age,  of  rather  willful  and  headstrong  disposi- 
tion, and  who  had  as  a  companion  another 
girl,  named  Muttie,  slightly  older,  but  also  a 
minor,  and  of  equally  willful  inclination. 
The  defendant  had  known  Dottle  Hlgglns 
for  several  years,  and,  to  give  the  substance 
of  his  own  testimony,  had,  some  three 
months  prior  to  October  12,  1903,  become 
very  well  acquainted  with  her,  going  with 
her  oft  and  on;  that  is,  meeting  her,  took  her 
driving  once,  met  her  at  different  times  on 
the  streets  of  St.  Helena,  their  relations  were 
very  friendly,  he  was  paying  his  attentions 
to  her,  and  was  In  love  with  her.  The  girl 
Dottle  seems  to  have  been  self-willed,  Impa- 
tient of  parental  restraint,  and  much  dis- 
posed to  stroll  about  the  streets  of  St.  Hel- 
ena of  evenings.  She  had  for  a  couple  of 
years  been  employed  as  a  domestic  in  sev- 
eral places  In  the  vicinity  of  her  home,  re- 
fusing to  go  to  school,  and  preferring  to 
work  rather  than  remain  at  home,  clalmln' 
that  she  could  not  get  along  with  her  step 
father.  When  not  working  out,  she  stoppeil 
with  her  mother  at  St.  Helena;  sometimes 
with  her  grandmother  at  Napa  City.  It  does 
not  appear  that  the  defendant  had  any  ac- 
quaintance with  the  girl's  mother  or  step- 
father, and  he  had  never  visited  her  at  her 
home. 

Early  on  Monday  evening,  October  12, 
1903,  the  girl  Dottle  met  the  defendant  on 


one  of  the  streets  of  St  Helena,  and  re- 
quested him  to  take  ber  in  bis  buggy  to  the 
residence  where  her  friend  Mattle  was  stop- 
ping. He  did  80,  Mattie  was'  called  out  and 
the  three  proceeded  for  a  drive.  Her  object 
in  calling  on  Mattie  was  to  have  ber  accom- 
pany her  to  Napa  that  night  While  out  driv- 
ing Dottle  stopped  at  her  borne,  and  told  her 
mother  she  was  going  to  return  to  ber  grand- 
mother's at  Napa  City  that  evening  with  a 
young  man  with  whom  she  bad  come  over 
from  her  grandmother's  to  St  Helena  that 
day.  Her  mother  consented,  and  Dottle,  leaT- 
ing  the  house  ostensibly  for  the  purpose  of  re- 
turning to  Napa,  resumed  her  drive  with  de- 
fendant and  Mattie.  After  driving  around 
some  time.  Dottle  asked  the  defendant  to  take 
them  to  Napa  City  that  night,  so  that  they 
might  take  the  train  to  San  Francisco.  The 
girls  had  made  up  their  minds  to  go  to  San 
Francisco.  They  bad  made  an  effort  a  week 
or  so  previously  to  get  to  San  Francisco. 
They  had  no  definite  object  in  view  in  going 
there.  It  was  Dottle's  desire  to  go  anywhere 
where  she  would  be  away  from  home.  The 
defendant  bad  beard  the  girls  talking  about 
going  to  San  Francisco,  and  Dottle  had  told 
him  that  her  mother  said  she  could  not  re- 
main at  home,  because  ber  stepfather  did  not 
want  her  there.  Defendant  promised  to  take 
them  to  Napa  as  requested,  and  to  carry  out 
his  promise  left  the  girls  at  Mattie's  resi- 
dence while  he  drove  back  to  the  stable  to 
get  a  double  team.  He  shortly  returned  with 
the  team,  but  Instead  of  taking  the  girls  to 
Napa  City,  proceeded  with  them  to  a  sum- 
mer resort  on  Howell  Mountain,  some  11 
miles  distant  from  St  Helena.  Arriving 
there  about  2  o'clock  In  the  morning,  he 
awakened  the  proprietor  and  his  family,  with 
whom  he  was  acquainted,  told  them  he  bad 
brought  up  a  couple  of  guests,  and,  when 
one  of  the  ladles  of  the  family  came  out  to 
receive  the  girls,  he  immediately  started 
back  for  St.  Helena.  On  the  way  up  to  the 
resort  he  gave  both  of  the  girls  some  money 
to  pay  their  expenses  while  there,  they  hav- 
ing told  him  they  had  no  money  for  the  pur- 
pose, and  promised  to  return  and  visit  them 
the  following  Wednesday.  When  the  de- 
fendant returned  to  the  stable  that  night,  he 
met  a  deputy  constable  a.nd  night  watchman, 
who  seems  to  have  known  that  the  defendant 
had  driven  away  with  the  girls,  because  he 
asked  him  what  he  bad  done  with  them,  and 
defendant  told  him  he  had  taken  them  to 
the  summer  resort  at  Howell  Mountain,  nam- 
ing the  place. 

On  the  following  Wednesday  defendant 
beard  that  a  complaint  bad  been  made  be- 
fore the  Justice  of  the  peace  at  St  Helena, 
charging  him  with  having  taken  the  girl 
Mattie  away,  and  he  called  at  the  ofRce  of 
the  justice  to  learn  If  this  was  a  fact  The 
Justice  told  him  that  no  complaint  bad  been 
sworn  to,  but  that  it  was  rumored  that  he 
had  taken  the  girls  to  Napa  and  sent  them  to 
San  Francisco.    The  defendant  denied  this. 
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sasring  that  he  had  taken  the  girls  to  a  re- 
spectable place,  and  left  them  there,  as  any 
one  else  would  have  done,  and  that  they 
could  get  away  any  time  they  pleased,  and 
could  be  had  at  any  time  they  were  wanted. 
The  Justice  did  not  ask  where  he  had  left 
them,  and  defendant  did  not  tell  him.  On 
the  same  day  he  met  Dottle's  mother,  who 
asked  hltn  if  he  knew  where  her  daughter 
was,  and  he  told  her  he  had  taken  her  to 
Napa  on  the  Monday  night  previous,  at  her 
request,  left  her  near  her  grandmother's 
residence,  and  had  immediately  retiumed  to 
St.  Helena;  that  he  had  not  seen  or  heard 
of  her  since,  and  knew  nothing  of  her  where- 
abouts, or  of  Mattle's.  That  same  evening 
he  drove  up  to  visit  the  girls  at  the  summer 
resort,  as  he  had  promised,  remaining  there 
a  couple  of  hours  talking  with  them  on  the 
porch.  This  was  the  only  visit  he  made.  On 
the  following  Saturday  afternoon  the  girls 
obtained  a  buggy  and  drove  from  the  sum- 
mer resort  some  distance  to  a  telephone  sta- 
tion, and  telephoned  the  defendant  at  the  sta- 
bles where  he  was  employed,  to  send  up  a  con- 
veyance to  take  them  home,  as  they  wished 
to  return.  He  promised  to  do  so,  but,  before 
he  could  do  It,  was  arrested  on  a  complaint 
made  by  Dottle's  mother,  charging  him  with 
having  taken,  detained,  and  concealed  her 
daughter.  He,  however,  arranged  that  a  con- 
veyance from  the  stable  should  be  sent  up 
for  the  girls,  which  was  done,  and  the  girls 
returned  to  St.  Helena  in  it  that  evening. 

Upon  the  trial,  defendant  admitted  taking 
the  girls  to  the  summer  resort  at  Howell 
Mountain,  stating  that  they  wanted  him  to 
take  them  to  Napa  City,  so  that  they  might 
go  to  San  Francisco;  that,  as  they  seemed 
bent  on  going  to  San  Francisco,  he  persuad- 
ed and  coaxed  them  to  abandon  their  trip 
to  that  city,  and  suggested  that  they  go  to 
the  summer  resort  at  Howell  Mountain  in- 
stead, as  he  did  not  want  them  to  go  to 
San  Francisco;  that  they  agreed  to  do  so, 
and  he  took  them  there;  that  his  reason  for 
so  persuading  the  change  was  that  he 
thought  a  good  deal  of  the  girl  Dottle,  and 
wanted  her  to  do  well;  that  he  did  not  tell 
the  girl's  mother  where  he  had  taken  her 
daughter  when  she  asked  him,  because  be 
had  promised  Dottle  that  he  would  not  do 
so.  The  evidence  in  the  case  further  show- 
ed, affirmatively:  That  the  defendant  was 
a  man  who  had  always  borne  a  good  reputa- 
tion in  the  community.  That  the  summer 
resort  to  which  he  had  taken  the  girls  was 
a  proper  and  respectable  place,  managed  and 
conducted  by  a  respectable  family.  That  no 
restraint  of  any  kind  was  imposed  upon  the 
girls,  nor  was  it  suggested,  when  the  de- 
fendant left  them  there  with  the  proprietor 
and  his  family,  that  any  surveillance  should 
be  placed  upon  them.  That  there  was  no 
understanding  between  the  girls  and  defend- 
aftt  that  they  should  remain  there  for  any 
definite  period.  In  fact,  it  was  understood 
they  should  leave  there  whenever  they  wish- 


ed to  do  so.  The  girls  made  their  own  ar- 
rangements for  their  accommodations  at  the 
resort  and  settled  their  accounts  before  de- 
parture. They  were  at  entire  liberty  to  de- 
part from  and  return  to  the  resort  as  they 
saw  fit,  and,  in  fact,  strolled  about  the  coun- 
try as  their  inclinations  prompted.  That  a 
stage  passed  the  resort  daily  to  St  Helena, 
and  they  had  the  means  to  procure  passage 
thereon,  if  they  saw  fit  or  wished  to  leave. 
The  testimony  of  the  girl  Dottle  clearly  shows 
that  she  went  to  the  resort  of  her  own  voli- 
tion, at  the  suggestion  of  the  defendant  that 
shegothere, instead  of  to  San  Francisco;  that 
nothing  was  said  to  her  by  defendant  which 
would  indicate  an  intention  on  bis  part  to 
detain  or  keep  her  there,  nor  was  she  de- 
tained; that  she  went  with  the  expectation 
of  remaining  there  Just  as  long  as  she  chose 
to  do  so,  and  with  the  intention  of  return- 
ing to  St  Helena  whenever  she  pleased; 
and  that  when  she  got  ready  she  did  return. 
There  was  no  suggestion  of  any  improper 
relations  between  the  defendant  and  either, 
of  the  girls,  or  that  any  sinister  motive  for 
taking  them  to  the  summer  resort  existed 
on  the  part  of  defendant  or  that  in  taking 
them  there  he  was  prompted  by  any  other 
motive  than  a  wish  to  prevent  the  girls 
from  going  to  San  Francisco,  as  they  had 
announced  their  intention  of  doing. 

This  is  a  substantial  statement  of  the  evi- 
dence in  the  case.  As  grounds  for  a  re- 
versal it  is  urged,  among  other  things,  that 
the  evidence  in  the  case  was  insufficient  to 
sustain  the  verdict  of  the  Jury,  and  we  are 
of  the  opinion  that  this  latter  ground  is  well 
taken.  It  will  be  observed,  from  the  pro- 
visions of  the  section  of  the  Penal  Code  un- 
der which  the  defendant  was  prosecuted, 
that  the  gist  of  the  offense  consists  of  the 
taking  and  enticing  away  of  a  minor  child 
"with  intent  to  detain  and  conceal  such 
child"  from  Its  parent  guardian,  or  other 
person  having,  lawful  charge  of  it.  In  a 
prosecution  under  this  section,  it  is  not 
enough  to  show  that  there  was  an  intent 
to  conceal  the  minor,  but  the  Intent  must 
be  accompanied  with  an  intent  to  detain, 
and  both  must  exist  and  be  found  by  the 
Jury  in  order  to  constitute  an  offense  under 
the  statute.  The  matter  of  intent  both  as 
to  detention  and  concealment,  is  made  a 
question  of  fact  under  the  provision  of  the 
section,  and  this  question  of  fact  is  to  be 
proven,  like  any  other  fact  from-  the  acts 
and  conduct  of  the  parties,  considered  in  con- 
nection with  all  the  other  circumstances  In 
ttie  case;  and  while  it  is  the  peculiar  prov- 
ince of  a  Jury  to  find  upon  the  fact  of  intent, 
and  their  finding  thereon  is  generally  con- 
clusive, yet  this  conclusiveness  exists  only 
when  the  evidence  bearing  upon  Intent 
(when  intent  is  made  a  question  of  fact)  is 
such  that  the  Jury  were  warranted  In  rea- 
sonably inferring  therefrom  the  existence 
of  the  particular  intent,  made  necessary  by 
the  law  to  be  found  by  them  In  order  to  sup- 
Digitized  by  Vj*^»^V  It 
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port  their  verdict  Tbls  is  true  when  the  evt- 
dence,  even  though  meager,  Is  yet  sufficient. 
If  believed  by  the  Jury,  to  support  their  find- 
ing, and  Is  always  true  when  sufficient,  but 
conflicting,  evidence  Is  presented  upon  the 
subject.  When,  however,  there  Is  no  con- 
flict, and  all  the  evidence  which  was  be- 
fore a  Jury,  and  from  which  they  found  upon 
the  matter  of  Intent,  is  before  this  court, 
there  la  then  presented  a  question  of  law, 
whether  such  evidence  was  sufficient  to  sus- 
tain the  finding  of  specific  intent,  which  the 
law  requires  shall  exist  In  order  to  constitute 
an  offense. 

This  is  the  question  presented  here — 
whether  the  evidence  which  is  undisputed 
was  sufficient  to  warrant  the  Jury  in  their 
finding  (essential  to  support  the  verdict 
against  defendant)  that  the  girl  Dottle  was 
talcen  and  enticed  away  by  him  with  intent 
to  detain  her  from  her  mother.  Now,  while 
it  is  true  that,  in  compliance  with  the  prom- 
ise made  to  the  girl  Dottle  not  to  disclose 
•  her  abiding  place,  he  deceived  her  mother 
when  she  sought  information  from  him  as 
to  where  her  daughter  was,  still,  taking  this 
as  evidence  tending  to  prove  concealment 
under  the  statute,  it  was  only  -pmot  bearing 
on  one  of  the  essential  elements  necessary 
to  be  proven  thereunder.  It  was  essential, 
further,  to  prove  that  the  girl  was  taken 
by  defendant  with  intent,  not  only  to  con- 
ceal her,  but  to  detain  her  from  her  mother. 
Upon  the  latter  fact  we  are  satisfied,  from 
an  examination  of  the  record,  that  there  is 
no  evidence  tending  to  show  that  the  girl 
was  taken  to  the  summer  resort  by  defend- 
ant with  any  intention  of  detaining  her 
there,  or  from  which  an  intent  to  detain 
could  reasonably  be  Inferred.  On  the  con-, 
trary,  the  evidence  without  contradiction 
shows  that  nothing  was  done  by  defendant 
which  tended,  expressly  or  impliedly,  to  dis- 
close any  intention  on  his  part  to  detain  her 
anywhere.  It  may  be  true  that  the  girl 
Dottle,  being  under  age,  could  not  legally 
consent  that  the  defendant  could  take  her 
from  her  home  in  Si  Helena  to  the  summer 
resort  at  Howell  Mountain,  and  that  she 
could  not  authorize  the  defendant,  he  hav- 
ing persuaded  her  and  her  companion  to  go 
there.  Instead  of  going  to  San  Francisco,  to 
conceal  from  her  mother  her  whereabouts. 
But  the  fact  that  she  was  a  minor,  and  that 
he  took  her  to  the  resort  and  concealed  her 
presence  "there  from  her  mother,  did  not  of 
Itself  prove  that  he  Intended  to  detain  her. 
Nor  did  the  circumstance  that  she  was  a 
minor  preclude  taking  into  consideration  her 
conduct  and  actions,  for  the  purpose  of  as- 
certaining whether,  as  a  fact,  her  will  was 
dominated  by  that  of  the  defendant,  and 
her  freedom  of  action  controlled  and  re- 
strained entirely  by  his  wishes,  or  whether 
her  going  to  and  remaining  at  the  resort 
for  the  five  days  that  she  did  was  not  a  mat- 
ter of  her  own  volition,  induced  by  the  sug- 
gestion of  the  defendant  that  it  was  much 


better  for  her  to  go  there  than  to  go  to  San 
Francisco,  as  she  and  her  companion  con- 
templated. The  evidence  shows  that  the 
girl  Dottle  was  self-willed  and  disposed  to 
follow  her  own  inclinations;  that  she  was 
not  of  such  tender  years  that  her  will  and 
capacity  to  act  freely  could  be  easily  con- 
trolled; she  was  not  of  submissive  disposi- 
tion; and  it  is  ai^arent  from  her  testimony 
on  the  trial  that  she  was  not,  even  in  her 
youthf  ulness,  a  girl  disposed  to  be  influenced 
by  the  wishes  or  Judgment  of  more  mature 
persons.  Her  close  companion,  Mattie,  was 
of  the  same  general  disposition.  Both  girls 
wero  tired  of  home,  and  desirous  to  get  away 
to  San  Francisco,  and  were  bent  on  going 
there  the  evening  the  defendant  met  th^n. 
Had  they  not  gone  that  night,  it  would  have 
been  but  a  postponement  of  their  going. 
Conceding  that  the  defendant  should  not 
have  jiromlsed  to  take  the  girls  anywhere, 
that  he  should  not  have  agreed  to  take  them 
to  Napa,  and  should  not  have  persuaded  them 
to  go  to  Howell  Mountain,  still  the  fact  that 
he  did  so  did  not,  of  Itself,  subject  him  to 
punishment  under  the  section.  He  could 
only  be  guilty  where  the  taking  was  with 
the  intent  both  of  detaining  and  concealing 
them.  His  concealment  consisted  of  keeping 
a  promise,  foolishly  made  and  as  foolldily 
adhered  to,  not  to  tell  Dottle's  mother  where 
she  was.  He  seems  not  to  have  otherwise 
kept  It— a  circumstance  Which,  while  it 
would  not  excuse  his  conduct  In  the  matter 
of  concealment  from  the  mother,  yet  has  an 
Important  bearing  upon  the  question  as  to 
whether  tbero  existed  an  Intent  to  detain. 

Now,  as  to  that  Intent  Tbero  is  no  doubt 
but  that  both  these  girls— one  as  willfully 
disposed  as  the  other — had  In  contemplatioa 
for  some  time  getting  away  from  St.  Helena 
and  going  to  San  Francisco.  They  had  noth- 
ing in  view  on  such  a  Journey,  except  to  get 
away  from  home,  attracted,  doubtless,  by 
the  alluroments  of  a  large  city,  and  It  needs 
no  comment  as  to  the  dangers  which  would 
beset  them  when  they  arrived  thero.  It  was 
to  prevent  their  going  to  San  Francisco  that 
the  defendant  persuaded  them  to  go  to  How- 
ell Mountain,  a  well-known  locality,  and  not 
far  distant  from  their  home.  There  was  no 
intention  thereby  to  detain  either  of  them 
from  their  parents.  His  intention  was  to 
protect  them  against  their  own  folly.  He 
appears  to  have  had  no  other  motive.  To 
accomplish  a  worthy  purpose,  he  took  them 
to  a  respectable  place,  and  left  them  among 
worthy  people.  They  were  not  requested  or 
enjoined  by  him  to  remain  there  for  any 
length  of  time.  They  were  free  to  remain 
as  long  as  they  wished,  or  to  leave  when  they 
felt  disposed.  Their  freedom  of  actt<ni  was 
unhampered,  they  had  the  means  with  which 
to  depart  when  they  chose,  and  there  were 
facilities  for  departure  for  home  whenever 
they  wished  to  embrace  them.  All  they  hid 
to  do  was  to  take  the  stage  for  St.  Helena, 
which  passed  the  regftgt;dc(^lilei«9\t^3*&^ 
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word  to  flefendant,  to  their  parents,  or  to 
any  one  else  In  St  Helena  or  Napa,  to  send 
a  conveyance  (or  their  return.  They  sent 
for  such  a  conveyance  when  they  got  ready 
to  come  home.  It  cannot  be  seriously  or 
successfully  contended  that  under  such  cir- 
cumstances there  was  room  for  even  an  in- 
ference that  the  defendant  took  and  enticed 
either  of  these  girls  to  the  summer  resort 
with  Intent  to  detain  them  from  their  pai^ 
ents,  or  with  any  sinister  motive,  or  for  any 
other  purpose  than  their  own  good.  How- 
ever injudicious  the  conduct  of  the  defend- 
ant may  have  been,  the  evidence  Is  far  from 
showing  the  guilty  Intent  to  detain  either 
of  them  which  the  law  requires  to  exist  as 
a  fact  under  the  section  in  order  to  warrant 
conviction.  It  would  have  been  better  for 
the  defendant,  as  he  has  doubtless  now 
realized,  to  have  persuaded  the  girls  to  re- 
main home  for  at  least  a  few  days,  and  In 
the  meantime  have  Informed  their  parents  of 
their  contemplated  departure  for  San  Fran» 
Cisco,  and  so  permitted  the  parental  author- 
ity to  be  exercised  to  restrain  their  youth- 
ful Indiscretion.  While  his  motive  In  per- 
suading the  girls  to  abandon  their  clandes- 
tine departure  for  San  Francisco 'was  com- 
mendable, his  persuading  them  to  go  to  the 
Howell  Mountain  resort,  and  taking  them 
there  when  they  submitted  to  his  persuasion, 
was  indiscreet  and  injudicious,  and  his  de- 
ception of  Dottle's  mother  as  to  her  daugh- 
ter's whereabouts  was  Inexcusable.  Indis- 
cretion and  falsity  amounting  to  conceal- 
ment cannot,  however,  subject  him  to  pun- 
ishment under  the  section  of  the  statute  up- 
on which  he  was  prosecuted,  in  the  absence 
of  all  evidence  as  to  one  of  the  essential 
facts  necessary  to  conviction — evidence 
showing  that  the  taking  of  the  girl  Dottle 
to  the  summer  resort  at  Howell  Mountain 
was  with  Intent  to  detain  her  from  her 
mother.  The  evidence  not  only  does  not 
show  such  intent,  but  effectually  negatives 
it,  and  for  this  reason  the  verdict  was  not 
Justified  by  the  evidence. 

The  Judgment  and  order  denying  the  mo- 
tion for  a  new  trial  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 


We    concur: 
SHAW,  3. 


BEATTT,     C.     J.;      HBN- 


(1<7  Cal.  379) 

PEOPLH  ▼.  WING.     (Sac.  1,104.) 
(Supreme  Court  of  California.    Aug.  1,  1905.) 
1.  Nuisance — Abatement— Pleading. 

A  complaint  under  St.  1899,  p.  103,  c.  88, 
authorizing  the  district  attorney  of  any  count; 
to  bring  a  civil  action  in  tlie  name  of  the  people 
to  abate  a  public  nuisance,  alleging  specific 
facts  tending  to  show  thnt  the  place  complained 
</t— a  tippling  bouse  and  gambling  room — is  a 
l>ablic  nuisance  in  fact,  and  has  been  so  con- 
ducted that  the  keeping  thereof  is  injurious  to 
health,  is  indecent  and  offensive  to  the  senses, 
and  interferes  with  the  free  use  of  property  and 
the  comfortable  enjoyment  of  life  and  property 
at  the  town  in  which  it  is  located,  and  is  a 


public  nuisance  therein,  snfficiently  states  a 
cause  of  action  as  against  a  general  demurrer 
for  want  of  facts. 

2.   COCBTS— SUPEBIOB   COURT— JURISDICTION. 

Under  Const,  art.  6,  8  6,  providing  that  the 
superior  court  shall  have  original  jurisdiction 
in  all  cases  in  equity,  and  of  all  such  special 
cases  and  proceedmgs  as  are  not  otherwise  pro- 
vided for,  a  suit  under  St.  1899,  p.  103,  c.  88, 
authorizing  the  district  attorney  to  bring  a  civil 
action  in  the  name  of  the  people  to  abate  a 
public  nuisance,  is  within  the  exclusive  juris- 
diction of  the  superior  court. 

McFarland,  Henshaw,  and  Angellotti,  JJ.,  dis- 
senting. 

In  Bank.  Api)eal  fr<Hn  Superior  Court, 
Sierra  County;  Stanley  A.  Smith,  Judge. 

Proceeding  to  abate  a  nuisance  by  the  peo- 
ple against  G.  A.  Wing.  From  a  Judgment 
for  defendant,  the  people  appeaL    Reversed. 

U.  S.  Webb,  Atty.  Gen.,  and  Prank  R. 
Wehe,  Dlst.  Atty.,  for  the  People.  John  B. 
Irish,  for  respondent 

PEK  CURIAM.  This  action  was  brought 
by  the  district  attorney  of  Sierra  county, 
under  the  statute  authorizing  the  district 
attorney  of  any  county  "In  which  a  public 
nuisance  may  now  or  hereafter  shall  exist" 
to  "bring  a  civil  action  In  the  name  of  the 
people  of  the  state  to  abate  said  hulsance" 
(St  1899,  p.  103,  c.  88),  to  procure  a  decree 
abating  an  alleged  public  nuisance  in  the 
town  of  Ijoyalton,  Sierra  county,  a  municipal 
corporation  of  the  sixth  class,  and  enjoining 
the  defendant  from  maintaining  the  same. 
A  demurrer  was  interposed  to  said  com- 
plaint the  grounds  thereof  being  (1)  want  of 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  (2)  that  the  court  had  no  Jurisdic- 
tion of  the  subject-matter  of  the  action.  The 
superior  court  sustained  said  demurrer,  and, 
plaintiff  declining  to  amend.  Judgment  was 
entered  in  favor  of  defendant.  The  plaintiff 
appeals  from  said  Judgment 

The  alleged  public  nuisance  Is  the  keep- 
ing and  maintenance  In  said  town  of  "a  tip- 
pling house  where  spirituous,  vinous,  malt 
and  Intoxicating  liquors  are  sold  and  given 
away,"  and  "a  gambling  room,"  all  "known 
as  'Wing's  Saloon,'  "  which  it  is  alleged  said 
defendant  has  maintained  for  some  time, 
and  threatens  to  continue  to  maintain.  It 
appeared  from  the  allegations  of  the  com- 
plaint that  the  board  of  trustees  of  this 
town  has  by  ordinance  prohibited  the  main- 
tenance of  such  places,  and  has  declared  by 
the  same  ordinance  the  doing  of  any  act  pro- 
hibited thereby  "to  be  a  public  nuisance." 
Reliance  Is  placed  by  appellant  upon  this 
official  declaration  of  said  trustees.  See  sec- 
tion 868,  Mun.  Corp.  Act;  Gen.  Laws  1903. 
p.  902.  We  do  not  here,  however,  feel  called 
upon  to  express  any  opinion  as  to  the  ef- 
fect of  this  declaration.  Independently  of 
the  allegations  as  to  said  ordinance,  there 
are  allegations  of  specific  facts  tending  to 
the  conclusion  that  the  place  complained  of 
is  being  conducted  In  such  a  way  that  it  Is  a 
public  nuisance  in  fact  and  that  the  main- 
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tenance  of  It  In  this  way  Is  threatened  to  be 
continued.  It  is  also  alleged  in  terms  that  It 
has  been  so  conducted  "to  the  extent  that  the 
keeping  of  said  tippling  house  and  place  and, 
gambling  room  is  injurious  to  the  health,  is 
indecent  and  offensive  to  the  senses,  inter- 
feres with  the  free  use  of  property  and  the 
comfortable  enjoyment  of  life  and  property 
at  said  town  of  Loyalton,  and  is  a  public 
nuisance  therein."  It  is  unnecessary  to  here 
consider  the  allegations  of  the  complaint  in 
this  behalf  further  than  to  say  that  we  think 
they  sufficiently  state  a  cause  of  action  for 
abatement  of  a  public  nuisance,  as  against  a 
general  demurrer  for  want  of  facts. 

We  see  nothing  in  the  contention  made  by 
the  demurrer  that  the  superior  court  of  Sier- 
ra county  was  without  Jurisdiction  of  the 
subject-matter  of  the  action.  The  superior 
court  is  the  only  court  in  which  actions  of 
this  character  may  be  maintained.  Const, 
art  6,  S  5. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  overrule  the  demurrer  Interposed  to  the 
complaint. 

We  dissent:  McFARLAND,  X;  HEN- 
SHAW,  J.;  ANGELLOTTI,  J. 


(147  Cal.  382) 

PEOPLE  V.  WING.     (Sac  1.103.) 

(Supreme  Court  of  California.     Aug.  1,  1905.) 

Notsance— Abatement— Pleading. 

A  complaint  by  the  people  to  abate  a  pub- 
lic nuisance,  consisting  of  a  wooden  building  in 
which  business  is  conuucted,  situated  within  the 
fire  limits  of  a  town,  and  having  therein  a 
sheet  iron  pipe  passing  through  the  ceiling  and 
the  roof  from  an  iron  stove  in  which  a  wood 
fire  is  maintained,  and  alleging  facts  tending 
to  show  that  the  maintenance  of  the  building 
in  its  present  condition  is  an  unnecessary  men- 
ace to  the  safety  of  the  town  from  fire,  and 
constitutes  a  public  nuisance  in  fact,  and  fur- 
ther expressly  alleging  that  by  the  maintenance 
thereof  defendant  has  endangered  and  now  en- 
dangers the  public  safety  of  the  town,  and 
threatens  to  continue  to  maintain  the  building 
in  its  present  condition,  is  sufficient  to  with- 
stand a  general  demurrer. 

McFarland,  Henshaw,  and  Angellotti.  JJ., 
dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Sierra  County;   Stanley  A.  Smith,  Judge. 

Proceedings  to  abate  a  nuisance  by  the 
people  against  G.  A.  Wing.  From  a  Judg- 
ment for  defendant,  the  people  appeal.  Re- 
versed. 

U.  S.  Webb,'  Atty.  Gen.,  and  Frank  R. 
Wehe,  Dist.  Atty.,  for  the  People.  John  B. 
Irish,  for  respondent. 


PER  CURIAM.  This  action,  like  that  of 
People,  etc.,  v.  Wing  (Sac.  No.  1,101)  81  Pac. 
1103,  was  commenced  by  the  district  attor- 


ney of  Sierra  county  to  procure  a  decree  abat- 
ing an  alleged  nuisance  in  the  town  of  Loyal- 
ton,  and  enjoining  the  defendant  from  con- 
tinuing the  same.  The  general  demurrer 
to  the  complaint,  on  the  ground  of  want  ot 
facts  and  want  of  Jurisdiction  of  the  subject- 
matter,  was  sustained,  and,  plaintiff  declin- 
ing to  amend,  Judgment  was  entered  for  de- 
fendant. Plaintiff  appeals  from  such  Judg- 
ment 

The  alleged  nuisance  here  is  the  mainte- 
nance of  a  wooden  building  within  the  fire 
limits  of  the  town  of  Loyalton,  "wherein  a 
sheet  iron  pipe  passes  from  an  iron  stove 
situated  In  said  building,  through  the  cell- 
ing of  a  room  therein,  and  the  roof  there- 
of," and  the  conducting  of  business  in  said 
building,  and  the  maintenance  in  said  stove 
of  a  wood  fire.  From  the  allegations  of 
said  complaint  it  appears  that  such  main- 
tenance is  prohibited  by  an  ordinance  of  said 
town;  such  ordinance  further  stating  that 
the  doing  of  any  act  prohibited  by  the  ordi- 
nantce  is  declared  to  be  a  public  nuisance. 
Waiving  the  question  as  to  the  effect  of  this 
declaration  of  the  board  of  trustees  of  said 
town,  there  are  other  allegations  of  the  com- 
plaint tending  to  show  that  the  maintenance 
of  said  building  In  its  present  condition  is 
an  unnecessary  menace  to  the  safety  of  the 
town  from  fire,  and  that  such  maintenance, 
independent  of  the  provisions  of  said  ordi- 
nance, constitutes  a  public  nuisance  in  fact 
It  is  also  squarely  alleged  that,  by  the 
maintenance  thereof,  said  defendant  "has 
thereby  endangered  and  now  endangers  the 
public  safety  in  said  town."  It  is  further 
aiieged  that  defendant  threatens  to  continue 
to  maintain  said  building  In  its  present  con- 
dition. The  complaint  is,  perhaps,  not  so 
full  and  specific  upon  this  point  as  it  might 
be,  and  was  evidently  drawn  upon  the  the- 
ory that  it  was  only  necessary  to  show  a 
maintenance  of  a  building  in  violation  of 
the  terms  of  the  ordinance.  We  think,  how- 
ever, that  it  was  sufficient  as  against  a  gen- 
eral demurrer. 

The  contention  that  the  superior  court  of 
Sierra  county  was  without  Jurisdiction  of  the 
subject-matter  of  the  action  has  been  dispos- 
ed of  in  People,  etc.,  v.  Wing  (Sac.  No.  1,104) 
81  Pac.  1103. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  superior 
court  to  overrule  the  demurrer  to  the  com- 
plaint 

McFARLAND,  J.  I  dissent  In  my  opin- 
ion the  facts  stated  In  the  complaint  are  not 
sufficient  to  warrant  the  equitable  remedy 
prayed  for.  I  think  that  the  demurrer  was 
properly  sustained  by  the  court  below. 

We  concur:  HENSHAW,  J.;  ANGEL- 
LOTTI, J. 
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(1«  Cal.  424) 

PUCKHABER  v.  HENRY.    (S.  F.  4,221.) 

(Supreme  Court  of  California.     Aug.  2,  1905.) 

AppeaIi— Time  fob  Taking. 

A  judgment  is  not  absolutely  vacated  dur- 
ing the  time  witliin  whicli  an  appeal  from  an 
order  granting  a  new  trial  may  be  taken,  nor 
during  the  pendency  of  such  an  appeal,  but  un- 
til the  order  granting  a  new  trial  becomes  a 
finality  the  judgment  is  a  potential  one,  suffi- 
cient to  support  an  appeal  taken  therefrom,  and 
the  party  against  whom  the  judgment  is  render- 
ed must,  if  he  is  not  satisfied  to  rest  upon  the 
order  granting  him  a  new  trial,  prosecute  bis 
appeal  from  the  judgment  with  uiligence,  and 
is  not  excused  by  the  pendency  of  the  appeal 
from  the  order  granting  a  new  trial  from  filing 
the  transcript  within  the  time  liipited  by  the 
rules  of  the  Supreme  Court. 
■  (Ed.  Note.-=-For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §  1895.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
M.  C.  Sloas,  Judge. 

Action  by  Charles  R.  Puckbaber  against 
Kate  Henry,  admiDlstratrix,  etc.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Dismissed. 

T.  Z.  Blakeman,  for  appellant  Cushing, 
Grant  &  Cushing,  for  respondent. 


HENSHAW,  J.  This  Is  a  motion  to  dis- 
miss defendant's  appeal  from  an  adverse 
judgment  for  her  failure  to  file  a  transcript 
within  the  time  limited  by  the  rules  of  this 
court.  The  fact  of  the  failure  is  admitted. 
It  Is  sought  to  excuse  It  by  a  showing  of  the 
following  facts:  Defendant  in  due  time  per- 
fected her  appeal  from  the  judgment,  and 
likewise  gave  notice  of  her  intention  to  move 
for  a  new  trial.  The  date  of  filing  her  tran- 
script in  this  court  was  extended  from  time 
to  time  by  a  stipulation  between  the  par- 
ties, and  during  this  period  the  court  heard 
and  granted  defendant's  motion  for  a  new 
trial.  After  the  order  granting  a  new  trial 
had  been  made,  defendant  neither  sought  for 
nor  obtained  any  further  extension  of  time 
for  the  filing  of  her  transcript,  has  never 
filed  any  transcript,  and  for  a  long  time 
has  been  in  default  In  this  regard.  Plain- 
tiff In  turn  duly  took  his  appeal  from  the 
order  granting  the  new  trial. 

It  Is  contended  by  the  respondent  on  this 
motion  that,  the  judgment  being  vacated 
by  the  order  in  her  favor  granting  the  new 
trial,  there  is  no  longer  any  judgment  from 
■which  she  can  prosecute  her  appeal,  but, 
upon  the  other  band,  she  Insists  that  she 
should  be  protected,  so  that.  In  the  event 
that  this  court  should  reverse  the  order 
granting  the  new  trial,  and  thus  revivify 
'the  ji^gment,  she  may  then  proceed  with 
her  a&peal  from  it.  In  this  contention  she 
is  m  error.  During  the  time  in  which  an 
appeal  from  an  order  granting  a  new  trial 
may  be  taken,  and  during  the  pendency  of 
such  an  appeal,  the  judgment  is  not  abso- 
lutely vacated.  It  Is  absolutely  vacated  only 
when  the  order  granting  a  new  trial  becomes 
81  P.— 70 


a  finality.  Certain  rights  under  the  judg- 
ment are,  of  course,  suspended,  but  it  is  still 
a  potential  Judgment,  sufficient  to  support 
the  ai^eal  taken  from  it.  Pierce  v.  Birk- 
holm,  110  Cal.  669,  43  Pac.  205;  Henry  v. 
Mergulre,  111  Cal.  1,  43  Pac.  387.  If  an 
appellant  from  such  a  judgment  is  not  sat- 
isfied' to  rest  upon  the  subsequent  order 
which  he  obtains  granting  him  a  new  trial. 
It  remains  his  duty  to  prosecute  his  appeal 
from  it  with  diligence.  If,  upon  the  other 
hand,  he  Is  satisfied  wltb  the  security  af- 
forded him  by  the  order  granting  him  a  new 
trial,  he  may  submit  with  complacence  to 
a  dismissal  of  his  appeal  from  the  judgment. 
It  would  subject  the  adverse  party  to  an  un- 
just and  unwarranted  delay  If,  as  here,  after 
prevailing  upon  his  appeal  from  the  order 
granting  him  a  new  trial,  he  was  still  to  be- 
confronted  with  the  pos^oned  appeal  from 
the  Judgment  which  had  been  left  slumber- 
ing to  abide  the  issue  of  the  appeal  from  the 
order.  Respondent's  delay  In  filing  her  tran- 
script standing  thus  uuexcused.  It  Is  ordered 
that  her  appeal  from  the  Judgment  be  dis- 
missed, without  prejudice  to  any  of  her 
rights  under  the  order  granting  her  a  new 
trial. 

We  concur:     BEATTY,  O.  J.;  LOBIGAN,  J. 


(147  Cal.  372) 

ELLIS  et  al.  v.  WHEATLY,  City  Clerk.    (S. 
F.  4,280.) 

THOMPSON  et  al.  v.  SAME.     (S.  F.  4,290.) 

(Supreme  Court  of  California.     July  31,  1905.) 

Elections— Pbiuabibs—Statutobt  Requibe- 

HENTS. 

Where  delegates  to  a  nominating  conven- 
tion of  a  party  entitled  to  participate  in  a 
primary  election  were  elected  at  primaries  held 
m  full  compliance  with  the  primary  election 
law,  under  direction  of  the  city  council,  which 
canvassed  the  returns  and  issued  certificates  of 
election  to  the  delegates,  nominees  of  such  con- 
vention were  entitled  to  have  their  names  print- 
ed on  the  ofiiciai  ballot,  although  the  petition 
of  the  party  to  participate  in  the  primary, 
which  is  required  by  Pol.  Code,  §  1361.  to  be 
filed  with  the  cit.v  council  at  least  30  days  be- 
fore the  date  of  the  election,  was  not  filed  until 
27  days  before  such  date. 

In  Bank.  Applications  by  F.  E.  Ellis  and 
others  and  by  Ed.  R.  Thompson  and  others 
for  writs  of  mandate,  prayed  to  be  directed 
against  George  S.  Wheatly,  city  clerk  of  the 
city  of  Stockton.    Granted. 

C.  H.  Falrall,  Arthur  Levinsky,  and  B.  P. 
Foltz,  for  petitioners  Ellis  and  others.  Budd 
&  Thompson,  Mr.  Clark,  and  J.  W.  Kile, 
for  petitioners  Thompson  and  others.  Ansell 
Smith,  Goodwin  Williams,  De  Witt  Clarj-, 
and  Thos.  S.  Louttit,  for  respondent. 

ANGBLl/OTTI,  J.  These  were  applica- 
tions for  writs  of  mandate  to  compel  the  city 
clerk  of  the  city  of  Stockton  to  print  upon 
the  official  ballot  to  be  used  at  a  municipal 
election  held  In  said  city  on  May  IC,  1905,  the 
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names  of  the  varlons  candidates  nominated 
for  city  officers  by  the  Republican  and  Demo- 
cratic parties,  respectlTely.  Tlie  applica- 
tions were  beard  by  tills  court  on  May  2, 
1905,  upon  demtirrers  interposed  to  the  peti- 
tions, and  at  the  conclusion  of  the  argument 
orders  were  made  directing  the  issuance  of 
the  peremptory  writs  as  prayed;  it  being 
then  stated  that  a  written  opinion  giving  the 
reasons  for  the  decision  would  be  filed. 

The  city  of  Stockton  Is  one  of  the  cities 
of  the  state  where  the  provisions  of  the  pri- 
mary law  are  obligatory  and  mandatory  (sec- 
tion 1372,  Pol.  Code),  and  no  convention  can 
be  recognized  as  in  law  entitled  to  make 
nominations  therein  unless  the  delegates 
thereto  are  elected  under  the  provisions  of 
such  law.  Section  1308,  Pol.  Code.  In  this 
case  the  delegates  of  the  respective  parties 
making  the  nominations  were  in  fact  elected 
at  a  primary  election  held  in  all  respects  as 
required  by  the  primary  law;  1.  e.,  an  elec- 
tion held  under  the  direction  and  control  of 
the  city  council  on  the  day  fixed  by  law, 
after  notice  duly  given  by  said  council,  which 
notice  contained  the  names  of  both  the  Re- 
publican and  Democratic  parties  as  parties 
entitled  to  nominate  candidates  to  be  voted 
for  at  the  municipal  election  and  entitled  to 
participate  in  said  primary.  The  ballots  pro- 
vided by  the  council  for  said  election  con- 
tained the  names  of  said  parties,  with  direc- 
tions as  to  the  number  of  delegates' each  was 
entitled  to,  and  appropriate  spaces  for  the 
Insertion  of  the  names  of  persons  to  be  voted 
for  as  such  delegates.  The  returns  of  said 
election  were  regularly  canvassed  by  the  city 
council,  and  certificates  of  election  issued  by 
that  body  to  the  persons  who  subsequently 
organized  the  respective  conventions,  nom- 
inated the  candidates,  and  regularly  certified 
the  nominations  to  the  respondent,  who  re- 
ceived and  filed  such  certificates.  The  Re- 
publican and  Democratic  parties  were  in  fact 
entitled  to  participate  in  said  primary  upon 
complying  with  the  provisions  of  section 
1361,  Pol.  Code.  That  section  In  effect  re- 
quires that  the  governing  committee  of  the 
political  party  entitled  to  participate  must 
file  with  the  city  council,  "at  least  30  days 
before  the  date  of  such  primary  election,"  its 
petition  stating  its  intention  to  hold  a  con- 
vention, showing  in  detail  the  apportionment 
of  delegates,  and  requesting  that  a  place  be 
given  it  on  the  official  ballot.  The  govern- 
ing bodies  represented  by  petitioners  did  file 
with  the  city  council,  their  respective  peti- 
tions, in  due  form.  In  ample  time  to  enable 
the  council  to  give  the  proper  notice  and  fur- 
nish the  proper  ballots.  The  primary  elec- 
tion was  held  on  April  4,  1905.  The  petitions 
of  the  respective  parties  to  be  allowed  to 
participate  therein  were  filed  with  the  coun- 
cil on  March  8,  1905.  The  resolution  of  the 
council  calling  the  election  was  adopted 
March  13,  1905,  and  notice  of  such  election 
was  commenced  to  be  given  on  March  IG, 
1905. 


The  sole  objection  of  respondent  to  tbe 
printing  of  names  of  the  nominees  upon  the 
official  ballot  for  the  municipal  election  was 
that  the  petitions  to  be  allowed  to  partici- 
pate in  the  previous  primary  election  were 
not  filed  with  the  council  "at  least  30  days 
before  the  date  of  such  primary  election." 
His  contention  was  that,  owing  to  the  fact 
that  the  petitions  were  filed  only  27  days 
before  the  primary,  the  subsequent  conven- 
tions were  mere  nullities,  and  their  nominees 
without  any  right  whatever  to  places  on  the 
official  ballot  We  were  unable  to  see  any 
merit  whatever  in  this  contention.  It  may 
be  that,  owing  to  the  fact  that  the  petitions 
were  presented  after  the  expiration  of  the 
time  fixed  by  law,  the  city  council  could  not 
be  compelled  to  grant  the  request  of  these 
parties,  and  allow  them  a  designation  and 
place  upon  the  official  primary  liallot.  But 
we  are  not  now  concerned  with  that  ques- 
tion, and  do  not  decide  It.  They  were  by 
the  council  given  their  designations  and  pla- 
ces on  the  official  ballot;  the  effect  of  such 
action  on  the  part  of  the  council  being  that 
all  the  delegates  to  their  respective  conven- 
tions were,  after  legal  notice  of  the  proposed 
election,  elected  In  full  accordance  with  all 
the  requirements  of  the  primary  law,  which 
is  ail  that  the  law  required  to  constitute'  a 
legal  convention  of  any  political  party  which 
at  the  last  election  prior  to  the  primary 
polled  at  least  3  per  cent,  of  the  entire  vote 
of  the  city.  Pol.  Code,  $g  1186,  1368.  That 
result  having  been  obtained,  it  is  entirely  Im- 
material whether  there  were  irregularities, 
rather  of  form  than  of  substance,  in  the 
steps  preceding  the  calling  and  notice  of  the 
election.  A  substantial  compliance  with  the 
provisions  of  the  statute  is,  of  "course,  es- 
sential, and  where,  after  due  notice  and  at 
the  proper  time,  and  at  an  election  held  un- 
der the  control  of  the  proper  legal  body  ana 
in  conformity  to  the  substantial  require- 
ments of  the  laws  governing  such  Section, 
the  delegates  of  any  party  are  elected  by  the 
electors  of  the  district,  there  is  such  a  sub- 
stantial compliance  as  to  fully  attain  every 
object  of  the  law,  and  to  render  the  conven- 
tion composed  of  those  delegates  a  legal  con- 
vention, entitled  to  make  nominations;  and 
the  objection  that  a  party  otherwise  entitled 
to  particli>ate  In  a  primary  election,  and  par- 
ticipating therein,  should  not  have  been  al- 
lowed by  the  council  to  so  do,  simply  because 
of  some  defect  in  the  request  to  be  allowed 
so  to  do,  is  not  available  to  any  one.  Par- 
ticipation in  the  election,  under  the  circum- 
stances stated,  closes  the  door  as  to  all  such 
objections,  and  gives  to  the  party  the  abso- 
lute right  to  have  the  nominees  of  I^  con- 
vention placed  upon  the  official  ballot,  provid- 
ed, of  course,  that  it  complies  with  the  re- 
quirements of  the  election  law  as  to  filing 
certificates  of  nomination,  etc.,  which  is  not 
here  disputed.  We  find  nothing  in  the  pri- 
mary law  warranting  any  different  conclu- 
sion. 
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Regardless  of  other  points  made  by  peti- 
tioners, the  foregoing  constitutes  a  anffident. 
reason  for  the  granting  of  the  \Trlts  which 
have  heretofore  been  issued  In  these  pro- 
ceedings. 


We  concur: 
VAN  DYKE, 
SHAW,  J. 


(147  Cal.   401) 


BEATTY,  O.  J.;  SHAW,  J.; 
J.;     LORIGAN,    J.;     HBN- 


SOUTHSIDE  IirPROVEMENT  CO.  et  aL 
V.  BURSON  et  al.    (L.  A.  1,383.) 

(Supreme  Court  of  California.    Aug.  1,  1905.) 

1.  Ibbigation — Enlabgement  and  Change 
OF  Ditch— Rights  under  Contract.  • 

Several  landowners,  includine  G.,  construct- 
ed a  dam  and  ditch,  and  tiiereby  took  water 
from  a  stream  with  which  they  irrigated  their 
lauds;  G.  under  the  arrangement  being  en- 
titled to  a  flow  of  25  inches,  one  day  in  six. 
None  of  hig  land  was  on  the  stream,  and  only 
70  acres  of  it  could  be  irrigated  by  gravity  from 
the  ditch  as  then  constructed ;  the  rest  of  it 
being  higher  than  the  ditch.  Thereafter  they 
made  an  arrangement  with  S.  that  he  should 
enlarge  the  ditch  i  they  reserving  tlieir  "present 
rights"  to  take  and  use  the  water  by  means  of 
the  ditch,  and  he  to  have  "the  water  of  said 
ditch  after"  they  "have  been  supplied  with  kll 
the  water  they  may  require  for  irrigating  their 
own  lands."  S.,  in  fulfillment  of  his  contract 
and  with  the  acquiescence  of  the  others,  con- 
structed a  dam  higher  up  the  stream,  and  con- 
structed a  new  ditch  near  the  other,  but  on  a 
higher  level,  so  that  more  of  the  land  of  6. 
could  be  irrigated  therefrom  by  gravity.  Held, 
that  the  "present  rights"  reserved  gave  G.  no 
right  to  receive  more  water  than  he  had  before 
used,  and  that,  though  under  the  further  pro- 
vision he  was  entitled  to  enough  additional  wa- 
ter to,  in  connection  with  the  25  inches  before 
received,  fully  irrigate  his  land  irrigable  from 
the  old  ditch,  he  was  not  entitled  to  more  wa- 
ter, nor  to  use  such  additionar  water  to  irrigate 
the  land  irrigable  from  the  new  ditch,  but  not 
from  the  old  ditch,  but  that,  the  right  to  the 
25  inches  of  water  being  by  appropriation  and 
prescription,  he  could  use  such  water  on  any 
lands. 

2.  Costs— AppeaI/— Modification  of  Decree. 

Modification  on  appeal  of  a  decree  will  be 
without  costs;  the  appeal  not  having  been  tak- 
en to  secure  the  right  thereby  given. 

[Ed.  Note/ — For  cases  in  iKiint,  see  vol.  13, 
Cent.  Dig.  Costs,  :§  892-899.J 

3.  ESTOPPEIr-CONSENT. 

One  who  improves  his  land  by  use  of  the 
property  of  another  against  the  known  opposi- 
tion of  the  other,  or  with  knowledge  that  he 
does  not  consent  thereto,  cannot  invoke  the  doc- 
trine of  estoi^pel  solely  because  the  other  did 
not  prevent  his  action. 

4.  Appeal  —  Harmless  Error  —  Amending 
Pleadings. 

Any  error  in  refusing  an  amendment  to 
plead  estoppel  as  a  defense  is  harmless;  the 
parties  having  stipulated  that  any  estoppel  ap- 
pearing in  the  evidence  could  be  availed  of  as 
though  estoppel  Were  pleaded. 

5.  Same— Dismissal— Parties. 

Appeal  will  not  be  dismissed  because  of 
failure  to  serve  notice  of  appeal  on  r  party  to 
the  action,  where  be  is  not  injuriously  affected 
by  the  modification  to  be  made  in  the  decree. 

Department  1.  Appeal  from  Superior 
Court,  Ventura  Pounty;  B.  T.  Williams, 
Judge. 


Suit  by  the  Southside  Improvement  Com- 
pany and  others  against  Edward  Btirson  and 
others.  From  an  adverse  decree,  certain  de- 
fendants appeal.    Modified. 

Blackstock  &  Orr  and  J.  S.  (%apman,  for 
appellants.  Lee  &  Scott  and  Barnes  &  Sel- 
by,  for  respondents. 

■  SHAW,  J.  The  defendants,  except  Wil- 
liam Horton,  appeal  from  the  judgment  and 
from  an  order  denying  their  motion  for  a 
new  trial.  The  plaintiffs,  other  than  the 
Southside  Improvement  Company,  are  the 
stockholders  thereof  and  owners  of  tracts  of 
land  entitled  to  water  for  irrigation  from  a 
certain  water  ditch  under  the  control  of  the 
improvement  company,  and  the  suit  is 
brought  on  behalf  of  the  plaintiffs  and  all 
other  persons  owning  stock  In  the  company, 
and  as  such  having  rights  to  water  from  said 
ditch,  to  quiet  their  title  to  the  water,  to 
determine  the  amount  to  which  they  are  en- 
titled, and  to  enjoin  the  defendants  from  di- 
verting from  the  said  ditch  more  than  a  cer- 
tain amount  thereof,  which  the  plaintiffs  ad- 
mit they  are  entitled  to. 

The  principal  question  arising  In  the  case 
Is  the  construction  of  the  contract  of  De- 

tmber  18, 1886,  set  forth  In  the  findings  and 
lown  as  the  "Surdam  Contract,"  and  the 
veral  rights  of  the  respective  parties  un- 
der Its  provisions  to  receive  water  of  the 
Santa  Clara  river  from  the  ditch  now  con- 
trolled by  the  Southside  Improvement  Com- 
pany. When  this  contract  was  made  Sur- 
dam was  in  possession  of  something  over 
1,000  acres  of  land  situated  below  that  of 
the  predecessors  of  the  defendants,  and  he 
desired  to  obtain  a  supply  of  water  for  the 
Irrigation  thereof  and  other  uses  thereon. 
EJdwaiys,  Guiberson,  Horton,  Morrison,  and 
Swanson,  the  other  parties  to  the  contract, 
each  owned  or  possessed  a  tract  of  land,  and 
had  been  using  for  the  irrigation  thereof  the 
water  of  the  river,  obtaining  the  same  and 
conducting  It  to  their  land  by  means  of  a 
common  dam  and  ditch.  Edwards  and  Mor- 
rison each  had  100  acres;  Horton  and  Swan- 
soji  each  80  acres,  and  Guiberson  192  acres, 
only  70  acres  of  which,  however,  could  be 
irrigated  from  the  ditch  then  in  use.  The 
land  of  Edwards  was  nearest  to  the, point 
where  the  water  was  diverted  from  the  river, 
and  that  of  Guiberson  furthest  therefrom, 
and  the  latter  was  not  contiguous  to  the 
river  and  had  no  riparian  rights  therein. 
The  other  tracts  abutted  oil  the  stream.  In 
pursuance  of  an  arrangement  between  them- 
selves, each  had  been  accustomed  to  use  the 
water  during  certain  proportional  parts  of 
each  week,  excepting  Sunday,  corresponding 
to  the  interest  which  he  appears  to  have 
claimed  In  the  water;  Guiberson  using  It  for 
only  one  day  of  the  six.  The  ditch  at  its  head 
had  a  capacity  to  carry  at  least  200  Inches  of 
flowing  water  under  a  4-lnch  pro.ssure,  but 
decreased  in  its  course^iffkjtliat^Ote'^SI't 
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trance  upon  Guiberson's  land  it  could  carry 
but  25  inches.  Prior  to  tbat  time  tlie  parties 
bad  posted  a  notice  of  appropriation  at  tbe 
point  of  diversion,  claiming  the  right  to 
1,000  inches  of  water  to  be  taken  from  the 
rlrer  at  that  point  At  tbe  time  of  posting 
tills  notice,  however,  the  ditch  was  already 
constructed  and  in  use,  and  no  further  works 
or  means  of  diversion  were  constructed 
thereafter,  nor  was  any  change  made  in  the 
dam  or  ditch  In  pursuance  of  the  notice,  and 
the  rights  of  the  parties,  other  than  riparian, 
were  therefore  dependent  upon  tbe  actual 
appropriation  previously  made .  and  subse- 
quently, continued  by  means  of  the  dam  and 
ditch  as  originally  constructed.  The  sev- 
eral tracts  of  land  lay  contiguous  to  each 
other  along  the  line  of  the  ditch;  Edwards' 
being  the  most  easterly,  and  Guiberson's  the 
most  westerly,  tract  The  ditch  had  not  been 
constructed  entirely  across  the  land  of  Gul- 
berson,  but  terminated  at  a  point  OV^  chains 
from  his  westerly  line. 

By  the  Surdam  contract  the  parties  of  the 
first  part,  namely,  Edwards,  Horton,  Morri- 
son, Swanson,  and  Guiberson,  agreed  tbat 
Surdam  should  have  the  right  and  privilege 
to  enlarge  the  ditch  then  owned  and  con- 
trolled by  the  first  parties,  and  to  jdivert  wa- 
ter from  the  river  into  the  ditch  at  its  hea^ 
and  increase  the  capacity  of  the  ditch  |§ 
that  it  would  carry  at  least  1,000  inches  tf 
flowing  water  imder  a  4-inch  pressure,  and 
to  extend  the  ditch  beyond  Its  lower  end  to 
and  upon  the  lands  lying  westerly  of  Gul- 
l)er8on's  tract— that  being  the  land  then  in 
possession  of  Surdam,  and  for  which  he 
wished  to  obtain  the  water — and  to  conduct 
the  water  by  means  of  said  ditch  to  the  said 
lands  of  Surdam  for  irrigation  and  other  uses 
thereon;  tbat  he  should  have  the  right  to 
take  the  water  of  the  river  by  means  of  said 
ditch  at  the  point  where  it  had  been  thereto- 
fore diverted  by  the  said  first  parties,  as 
stated  in  the  notice  of  appropriation  posted 
as  aforesaid,  which  was  referred  to;  and, 
further,  that  be  should  have  the  right  to 
enter  upon  tbe  lands  of  the  first  parties  for 
the  purpose  of  working  upon  the  ditch,  keep- 
ing the  same  in  good  condition  and  repair, 
and  providing  water  therefor.  It  further  de- 
clared that  tbe  first  parties,  and  each  of 
tliem,  reserved  their  right,  then  existing,  to 
take  and  apply  for  irrigation  and  domestic 
use,  on  their  respective  lands  on  the  line  of 
the  ditch,  all  the  waters  of  said  ditch  that 
might  be  required  by  them  for  said  purposes, 
and  that  the  right  given  to  Surdam  was  upou 
the  express  condition  that  he  should  only 
have  and  use  tlie  water  of  the  ditch  after  tbe 
first  parties  bad  been  supplied  with  all  the 
water  they  required  for  irrigating  their  own 
land  and  for  domestic  use,  and  that  be  was 
only  to  have  the  excess  of  water  from  the 
ditch  over  the  quantity  required  by  the  first 
parties.  Surdam  promised  that  he  would  im- 
mediately take  charge  of  the  ditch,  and  pro- 
ceed to  deepen,  widen,  rei^air,  and  enlarge 


the  same,  and  open  channels  from  tbe  sloughs 
and  the  Santa  Clara  river  to  the  ditch,  and 
make  proper  headgates  to  carry  at  least 
1,000  inches  of  water  under  a  4-lnch  pres- 
sure into  the  ditch,  when  the  same  could  be 
had  from  the  river,  and  that  he  would  al- 
ways keep  the  ditch  in  good  and  proi)er  con- 
dition for  conveying  that  quantity  of  water, 
and  at  his  own  expense  and  cost  keep,  con- 
struct, and  maintain  tbe  ditch,  and  use,  ap- 
propriate, and  supply  said  water  in  said  wa- 
ter ditch,  and  all  other  rights  and  privileges 
given  to  Iiim  by  the  first  parties,  to  the  best 
advantage  of  tbe  first  parties  in  Irrigating 
their  lands  and  for  domestic  use,  and  would 
only  apply  the  water  to  his  own  use,  or  that 
of  his  assigns,  after  the  first  parties  bad  been 
supplied  with  water  from  the  ditch  for  their 
respective  lands.  If  the  ditch  at  that  time 
used  by  the  parties  to  the  Surdam  contract 
had  been  extended,  its  elevation  was  such 
tliat  the  lapd  of  Surdam  could  not  all  be  ir- 
rigated therefrom.  Claiming  to  act  in  pur- 
suance of  the  contract,  Surdam  proceeded  to 
construct  a  dam  further  up  the  river  than 
the  one  previously  constructed,  and  to  con- 
struct therefrom  a  new  ditch  at  a  higher 
level  than  the  old  one/  but  substantially  par- 
allel thereto,  and  but  a  short  distance  there- 
from, until  it  reached  the  land  of  Guiberson, 
where,  owing  to  the  flat  grade  of  the  ground, 
it  diverged  a  considerable  distance  to  the 
south  of  the  line  of  the  old  ditch,  so  tliat 
between  the  line  of  the  old  ditch,  extended 
to  the  westerly  line  of  Guiberson's  land,  and 
the  line  of  the  new  ditch,  there  were  46.7 
acres  of  land  which  could  be  irrigated  by 
gravity  from  the  new  ditch,  but  which  could 
not  be  Irrigated  by  gravity  from  the  old 
ditch.  It  is  the  right  to  irrigate  this  tract 
of  land  which  Is  the  subject  of  contention 
between  the  parties. 

After  the  completion  of  this  ditch  Guiber- 
son sold  his  tract  of  land  to  Edward  Bur- 
son,  and  the  other  appellants,  except  C.  W. 
Edwards,  claim  under  the  said  Edward  Bur- 
son  and  Guiberson.  The  change  made  by 
Surdam  in  the  location  of  the  ditch  was 
with  the  consent  of  all  the  other  parties  to 
the  Surdam  contract,  but  this  consent  was 
not  accompanied  by  any  agreement  what- 
ever with  regard  to  any  change  in  the  right 
to  Irrigate  land,  or  to  receive  water  from 
the  ditch.  The  first  parties  to  the  contract, 
however,  accepted  the  new  ditch  as  a  com- 
pliance with  the  undertaking  on  the  part  of 
Surdam  to  enlarge  and  extend  the  old  ditch. 
It  must  be  considered,  therefore,  as  an  oral 
alteration  of  a  written  contract,  and  valid  and 
eflFectlve  as  an  alteration  only  so  far  as  it 
was  executed.  Its  effect  was  to  substitute 
the  line  of  the  new  ditch  as  the  place  where 
the  ditch  was  to  be  constructed,  Instead  of 
the  line  of  the  ditch  existing  at  the  time  the 
contract  was  made.  The  land  and  water 
rights  of  Surdam  under  the  contract  were 
afterwards  transferred  to  the  plalntlfF  tbe 
Southside  Improvement  Company,  and  there- 
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after  the  land  was  given  the  name  "Bards- 
dale  Tract,"  and  was  subdivided  into  small 
ti-aetB  and  sold  to  different  persons,  each  of 
whom  also  received  a  certain  number  of 
shares  of  stock  in  the  corporation,  which 
made  a  proportional  part  of  the  water  right 
of  Surdam,  under  the  contract,  appurtenant 
to  the  particular  tract  sold.  The  other  plain- 
tiffs are  purchasers  of  particular  lots  in  the 
Bardsdale  tract,  and,  as  such,  stockholders 
in  the  company.  After  the  completion  of  the 
new  ditch,  Edwards,  Horton,  Morrison, 
Swanson,  and  Guiberson,  and  their  succes- 
sors in  interest,  obtained  the  water  for  use 
on  their  lauds  from  the  new  ditch,  and  from 
time  to  time  increased  the  amount  of  land 
cultivated  and  irrigated,  and  took  from  the 
ditch  a  quantity  of  water  largely  In  excess 
of  the  amount  to  which -they  were  entitled 
before  the  execution  of  the  Surdam  contract. 
At  the  time  the  suit  was  begun,  in  1898, 
each  had  been  using  such  increased  quan- 
tity of  water  for  some  years.  This  increase 
appears  to  have  been  consented  to  by  all  the 
interested  parties  so  long  as  it  was  con- 
fined to  the  land  lying  below  and  irrigable 
from  the  old  ditch  prior  to  the  change.  None 
of  the  parties,  except  Guiberson  and  his  suc- 
cessors, the  Bursons,  ever  used  the  water  on 
land  above  the  old  ditch.  The  Bursons,  how- 
ever, at  the  time  the  action  was  begun,  had 
growing  upon  the  land  between  the  two 
ditches  crops  and  trees  requiring  irrigation, 
and  were  irrigating  the  same  from  the  new 
ditch,  claiming  the  right  to  do  so  and  the 
right  to  take  additional  water  for  that  pur- 
pose. The  lines  of  the  two  ditches  through 
the  land  of  appellant  Edwards  were  so  near 
together  that  no  apiH-eciable  area  of  land  lay 
between  them.  The  court  In  its  findings  and 
decree  awarded  to  Edwards  the  right  to  re- 
ceive from  the  new  ditch  water  sufficient  for 
use  upon  all  his  land  lying  below  that  ditch, 
and  gave  a  similar  right  to  the  other  inter- 
ested parties  holding  as  successors  of  the 
parties  of  the  first  part  in  the  Surdam  con- 
tract, except  the  Bursons.  The  rights  of  the 
Bursons  were  limited  by  the  decree,  so  as  to 
exclude  therefrom  the  right  to  receive  water 
from  the  ditch  for  use  upon  the  tract  of  46.7 
acres  lying  between  the  two  ditches.  Wheth- 
er or  not  the  contract,  as  altered  by  the 
change  in  the  location  of  the  ditch,  carried 
with  it  the  right  to  irrigate  all  the  land  of 
Guiberson  lying  between  the  two  ditches, 
and  to  take  from  the  new  ditch  an  addi- 
tional quantity  of  water  sufficient  for  that 
purpose,  is  the  main  question  for  determina- 
tion. 

The  Guiberson  tract  was  not  riparian  to 
the  stream,  and  hence  its  right  to  the  water 
and  Gulberson's  Interest  in  the  water  right 
at  the  time  the  contract  was  executed  was  a 
right  by  appropriation  and  use  only.  With 
respect  to  quantity,  it  was  limited  to  such 
amount  as  had  been  theretofore  diverted  and 
applied  to  beneficial  uses  by  Guiberson  upon 
the  land;  that  is  to  say,  to  25  inches  continu- 


ous flow  delivered  at  the  land  for  one  day  In 
every  period  of  seven  days.  Smith  v.  O'Hara, 
43  Cal.  371;  Barrows  v.  Fox,  98  Cal.  G3,  32 
Pac.  811;  Santa  Paula  W.  W.  v.  Peralta,' 
113  Cal.  44,  45  Pac.  1C8.  The  surplus  water 
of  the  stream  was,  so  far  as  he  was  concern- 
ed, subject  to  diversion  and  appropriation  by 
others,  and  Surdam  needed  no  permission 
from  Guiberson  to  give  him  the  right  to  ap- 
propriate this  surplus,  but  could  have  se- 
cured It  at  his  own  volition,  provided  he 
had  the  means  of  diversion  and  a  beneficial 
use  to  which  he  could  apply  the  water. 
Smith  V.  O'Hara,  supra;  Nevada  Water  Co. 
▼.  Powell,  34  Cal.  109,  91  Am.  Dec.  685; 
Davis  V.  Gale,  32  Cal.  27,  91  Am.  Dec.  554; 
McKlnney  v.  Smith,  21  CaL  374;  Santa  Paula 
W.  W.  V.  Peralta,  supra.  Neither  the  fact 
that  he  had  additional  land  which  could  be 
Irrigated  from  the  old  ditch,,  nor  the  pres- 
ence of  unappropriated  water  in  the  river 
which  he  might  have  diverted  and  used 
thereon,  had  the  ditch  been  large  enough  to 
Carry  it,  nor  any  claim  which  he  might  have 
asserted  to  such  unappropriated  water  for 
future  use  on, his  land,  could  give  him  any 
right  in  the  surplus  water  of  the  stream,  nor 
increase  his  interest  therein  beyond  the  quan- 
tity necessary  to  supply  him  with  the  25 
inches  actually  used.  Hence  it  follows  that 
the  provision  of  the  Surdam  contract,  reserv- 
ing to  the  first  parties  their  "present  right" 
to  take  and  use  the  water  of  the  river  by 
means  of  their  ditch,  did  not  give  to  Guiber- 
son the  right  to  receive  through  the  new 
ditch  any  quantity  of  water  in  e.\cess  of  the 
25  inches  for  one  day  each  week,  which  he 
had  previously  used  from  the  old  ditch.  As 
to  the  other  parties,  their  lands  are  riparian 
to  the  stream,  and  a  reservation  of  their 
"present  rights,"  as  It  is  expressed  in  the 
contract,  would  include  the  right  to  the  rea- 
sonable use  of  the  water  of  the  stream  upon 
the  whole  area  of  their  respective  tracts,  al- 
though, of  course,  the  contract  did  not  bind 
Surdam  to  deliver  it  anywhere,  except  in 
and  by  the  new  ditch,  and  they  could  not  re- 
quire him  to  deliver  water  to  them  at  a  high- 
er level  so  as  to  enable  them  to  use  it  on 
land  above  the  ditch.  There  is  nothing  in 
the  case  that  would  justify  the  conclusion 
that  either  of  the  parties  contemplated  the 
pumping  of  water  from  the  ditch  for  irriga- 
tion, or  the  diversion  of  water  from  the  ditch 
otherwise  than  by  the  force  of  gravity,  or 
that  the  contract  was  Intended  to  bind  Sur- 
dam to  carry  water  in  the  ditch  to  be  applied 
on  lands  to  which  it  would  not  naturally 
flow  from  the  ditch. 

When  the  contract  is  considered  in  the 
light  of  the  surrounding  circumstances  and 
the  subsequent  conduct  of  the  parties,  it  Is 
not  unreasonable  to  conclude  that  it  was  in- 
tended to  give  to  the  first  parties  the  right 
In  future  to  use  more  water  and  irrigate  a 
larger  area  of  land  than  before.  As  to  the 
land  which  was  riparian  to  the  stream,  the 

reservation  of  the  "present  rights"  would  in- 
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elude  the  right  to  such  future  use  upon  all 
such  riparian  land.  As  to  the  Gulbersoa 
land,  which  iB  not  riparian,  the  terms  of  the 
contract  are  sufficient  to  give  him  a  right  In 
addition  to  that  which  he  reserved,  and  to  se- 
cure him  the  use  of  more  water  than  he  had 
previously  enjoyed.  Accordingly  the  court 
awarded  a  greater  right  to  his  successors, 
the  Bnrsons,  and  the  other  parties  have  ac- 
quiesced In  that  part  of  the  decree.  The  ap- 
pellant Edwards  Is  not  aggrieved,  as  he  Is 
given  the  right  to  water  for  all  of  his  land 
that  can  be  reached  from  the  new  ditch. 
The  Bursons  have  no  reason  to  complain  on 
this  score,  unless  the  rights  given  to  Culber- 
son by  the  contract,  in  addition  to  those  he 
then  possessed,  are  greater  than  those  award- 
ed by  the  decree.  The  contract  declares, 
among  other  things,  that  the  rights  granted 
to  Surdam  are  given  upon  the  express  condi- 
tion that  he  is  only  to  have  "the  water  of 
said  ditch  after  the  said  first  parties  have 
been  supplied  with  all  the  water  they  may 
require  for  irrigating  their  own  lands  or  for 
domestic  use."  This  provision  clearly  Im- 
plies the  right  In  the  parties  of  the  first  part 
to  take  water  In  addition  to  the  amount 
theretofore  used,  and  to  apply  the  same  for 
irrigation  and  domestic  use  upon  all  the  lands 
Included  In,  the  designation  "their  own 
lands,"  although  theretofore  the  water  di- 
verted by  the  respective  parties  may  not  have 
been  sufficient  for  that  purpose.  The  con- 
tention of  the  Bursons  Is  that  It  gives  the 
right  to  demand  water  sufficient  for  all  the 
additional  land  covered  by  the  new  ditch,  as 
well  as  that  Irrigable  from  the  old  ditch. 
Their  theory  is  that,  when  the  line  of  the 
ditch  was  changed,  the  effect  is  the  same  as 
If  the  new  line  was  specifically  described  In 
the  contract,  and  that,  If  the  contract  as  orig- 
inally made  carried  the  right  to  demand  wa- 
ter upon  and  for  all  the  lands  irrigable  from 
the  old  ditch,  whether  theretofore  irrigated 
or  not,  then,  after  the  alteration  effected  by 
the  making  of  the  new  ditch,  it  must  be  con- 
strued to  give  the  right  to  water  for  use  upon 
all  the  land  irrigable  from  the  higher  level  of 
the  new  ditch,  as  well  as  that  lying  below 
the  old  ditch.  This  theory  cannot  be  up- 
held. At  the  time  the  contract  was  drawn 
and  Its  language  chosen  by  the  parties,  nei- 
ther of  them  had  In  mind  a  ditch  upon  any 
other  line  than  that  which  then  existed,  and 
which  Is  specifically  described  therein  as  the 
"Edwards  Ditch."  Nor  did  they  contemplate 
the  irrigation  of  any  land  above  the  level  of 
that  ditch.  The  lauds  to  which  the  contract 
refers  as  the  lands  for  the  irrigation  of  which 
they  were  to  receive  water  from  the  enlarged 
ditch  were  none  other  than  the  lands  then 
manifestly  In  the  minds  of  the  parties;  that 
Is,  the  lands  lying  below  the  level  of  the  ditch 
therein  described,  and  upon  any  and  every 
part  of  which  they  then  had  the  right  to  use, 
and  the  means  of  conducting,  the  water. 
The  change  in  the  line  by  the  construction 
of  the  new*  ditch,  made  as  it  was  by  mere 


tacit  permission  or  consent,  was  without  ef- 
fect upon  the  other  provisions  of  the  con- 
tract It  is  not  shown  that  the  parties  In 
giving  such  permission  took  thought  regard- 
ing any  other  term  of  the  agreement,  or  re- 
considered its  efltect  In  any  other  particular. 
Contracts  are  made  for  the  purpose  of  ex- 
pressing that  which  the  parties  Intended. 
To  give  this  contract  the  effect  here  claimed 
for  it  would  be  to  make  It  declare  something 
which  the  parties  certainly  never  did  Intend. 
The  court  adjudged  to  the  Bursons  the  right 
to  take  from  the  new  ditch  as  much  wat«'  as 
would  be  necessary  to  irrigate  all  of  the 
Culberson  tract  lying  below  the  line  of  the 
old  ditch,  to  the  extent  of  a  continuous  flow 
of  100  Inches  of  water  for  a  period  of  96 
hours  every  6  weeks,  and  a  like  quantity  for 
46  hours  every  4  -weeks.  This  gave  them 
more  than  4  times  as  much  water  as  Culber- 
son had  title  to  at  the  time  the  contract  was 
made.  This  Is,  at  least,  as  favcmible  to  them 
ap  the  terms  of  the  contract  and  the  evidence 
would  warrant,  so  far  as  the  quantity  of  wa- 
ter they  are  entitled  to  receive  is  concerned. 
Tbere  Is,  however,  a  right  which  Culber- 
son had  at  the  time  the  contract  was  made, 
with  respect  to  the  water  theretofwe  di- 
verted, which  Is  not  secured  to  the  Bursons 
by  the  decree;  that  Is  to  say,  the  right  to 
change  the  place  of  use  of  the  water  to  which 
he  had  the  present  right  at  that  time.  This 
does  not  seem  to  have  been  urged  in  the 
court  below,  and  the  appellants  in  their  brief 
do  not  expressly  mention  it,  although  they 
contend  generally  that  they  have  the  right 
by  the  contract  to  use  all  the  water  upon  all 
the  land  to  which  It  can  now  be  carried. 
Under  the  contract,  as  above  construed, 
Culberson  possessed  two  distinct  water 
rights,  with  different  Incidents  and  char- 
acteristics. One  was  the  right  by  appropria- 
tion or  prescription  which  he  previously 
possessed,  and  which  he  reserved  by  the 
terms  of  the  contract,  modified  thereby  ohly 
to  the  extent  that  It  was  to  be  diverted  and 
carried  to  his  land  by  Surdam  or  his  suc- 
cessors by  means  of  a  different  dam  and 
ditch,  but  otherwise  the  same  water  and  the 
same  right.  The  other  was  the  additional 
right,  gained  solely  by  the  contract,  to  receive 
from  Surdam,  or  bis  successors,  such  water. 
In  addition  to  that  reserved,  as  should  be  re- 
quired tor  a  specified  purpose;  that  Is,  to 
complete  the  supply  necessary  for  irrigation 
of,  and  domestic  use  upon,  that  part  of  the 
land  lying  below  the  old  ditch.  The  former 
right  is  subject  to  the  rules  of  law  applica- 
ble to  prescriptive  and  approprlative  water 
rights,  and  the  place  of  use  may,  therefore, 
be  changed  at  the  will  of  the  owner,  so  long 
as  others  are  not  Injured  thereby.  Ramelll 
V.  Irish,  96  Oal.  214,  81  Pac.  41;  Jacob  v. 
Lorenz,  98  Cal.  332,  83  Pac.  119;  Davis  v. 
Cale,  supra;  Hargrave  v.  Cook,  108  Cal.  80, 
41  Pac.  18,  30  L.  R.  A.  390;  San  Luis,  etc.. 
Co.  V.  Estrada,  117  Cal.  168,  48  Pac.  imH; 
Civ.  code.  S  1412.   '^h^la^er,rl5|j5ls,^^ht 
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by  contract  with  Surdam,  by  which  Snrdam 
was  to  furnish  additional  water  from  the  ad- 
ditional appropriation  which  he  expected  to 
make  and  did  make  of  the  surplus  water  of 
the  river,  or  from  any  other  source  from 
which  he  could  get  it  Its  extent  and  quan- 
tity is  fixed  by  the  contract  alone,  and  can- 
not be  enlarged  or  in  any  manner  cbaugea 
against  the  will  of  Surdam  or  his  successors. 
As  to  this  additional  water,  Snrdam's  con- 
tract was  to  supply  It  only  for  use  npon,  and , 
in  the  quantity  necessary  for,  the  lands  be- 
low the  old  ditch.  The  amount  is  measured 
by  the  specified  necessity.  Neither  he  nor 
his  successors  can  be  required  to  furnish  it 
upon  any  other  land,  or  in  greater  quantity. 
As  to  the  original  25  Inches  held  by  prescrip- 
tive title,  however,  the  Bursons  had  the 
right.  If  they  chose,  to  use  it  upon  any  other 
land  to  which  it  could  be  carried  by  them 
after  its  delivery  to  them,  provided  no  In- 
jury to  others  was  caused  by  the  change. 
This  change  of  place  of  tise  cannot  be  allow- 
ed to  work  injury  by  increasing  the  total 
amount  of  water  which  the  Bursons  are  en- 
titled to  receive,  on  the  one  hand,  and,  so 
limited,  it  will  not,  on  the  other  hand,  add  to 
the  burden  of  the  company.  The  contract 
cannot  be  construed  to  give  the  right  to  re- 
ceive Buflldent  water  to  irrigate  the  Miglnal 
70  acres  in  addition  to  the  25  Inches  original- 
ly acquired  by  prescription.  As  above  stat- 
ed, Surdam's  agreement  was  to  supplement 
that  amount  only  so  far  as  should  l>e  nec- 
essary to  supply  the  original  tract  with  wa- 
ter. For  these  reasons  the  decree  must  be 
modified  so  far  as  to  permit  the  Bursons  to 
use  the  water  to  which  they  are  declaWd  en- 
titled upon  the  land  lying  between  the  two 
ditches,  to  the  extent  of  a  continuous  flow  of 
25  inches,  measured  under  a  4-inch  pressure, 
for  the  equivalent  of  24  hours  In  each  week. 
This  would  amount  to  a  continuous  flow  of 
100  Inches  for  36  hours  every  6  weeks,  or  for 
24  hours  every  4  weeks,  the  same  to  be  de- 
livered to  them  at  one  place,  and  to  be  di- 
vided among  them  according  to  their  Inter- 
ests as  they  may  agree.  As  it  is  manifest 
that  the  appeal  was  not  taken  to  secure  this 
right,  we  think  the  modification  should  be 
made  without  costs  to  the  respondents. 

The  appellants  claim  that  the  conduct  of 
the  parties  shows  that  they  so  construed  the 
contract  as  to  give  the  right  to  use  all  or  any 
part  of  the  water  upon  all  the  Guiberson 
tract  below  the  new  ditch.  We  do  not  think 
this  claim  can  be  sustained.  The  Bursons 
have  claimed  the  right  to  do  so,  and  at  times 
when  water  was  plentiful  there  was  usuallj 
no  objection,  but  at  other  times  there  were 
objections,  and  the  evidence  is  not  such  as  to 
justify  the  court  in  disturbing  the  finding  of 
the  court  below  on  this  point.  The  same 
Is  true  of  the  claim  that  the  evidence  does 
not  sustain  the  finding  that  the  plalntilTs  are 
not  estopped  to  deny  the  right  of  the  Bursons 
to  irrigate  the  46.7  acres  in  question.  They 
(the  Bursons)  hare,  it  is  true,  planted  val- 


uable orchards  on  this  land,  which  will  be 
Injured  or  destroyed  if  deprived  of  water; 
bat  we  cannot  say  that  they  were  led  to  do 
this  by  any  acts  or  statements  of  the  plain- 
tiffs, or  either  of  them.  The  evidence  rather 
indicates  tliat  they  were  asserting  the  right 
to  the  water  for  this  land  against  the  known 
opposition  of  the  plaintiffs.  A  person  who 
makes  valuable  Improvements  upon  or  by 
the  use  of  the  property  of  another,  in  the 
face  of  opposition  by  the  other,  or  with 
knowledge  that  he  does  not  consent  thereto, 
cannot  Invoke  the  doctrine  of  estoppel  to 
protect  him,  upon  the  sole  ground  that  the 
other  party  did  not  prevent  him  from  making 
the  outlay. 

The  defendants  were  not  injured  by  the 
refusal  of  the  court  to  allow  them  to  amend 
their  answer  daring  the  trial,  so  as  to  plead 
the  estoppel  as  a  defense.  Conceding  that 
the  court  in  its  discretion  might  have  al- 
lowed the  amendment,  the  necessity  of  It  was 
removed  by  a  stipulation,  made  at  the  time, 
to  the  effect  that  the  appellants  might  avail 
themselves  of  any  estoppel  that  appeared  In 
the  evidence,  in  like  manner  as  If  It  was 
pleaded.  No  evidence  offered  thereafter  was 
excladed  on  the  ground  that  there  was  no 
plea  of  estoppel,  and  the  court  made  full 
findings  on  the  question.  The  stipulation  did 
not  include  Horton;  but,  as  he  did  not  ask 
leave  to  present  any  such  defense,  the  omis- 
sion is  immaterial.  We  think  the  findings 
that  the  cause  of  action  Is  not  barred  by  the 
statute  of  limitations,  and  as  to  the  location 
of  the  line  of  the  old  ditch,  are  sustained  by 
sufiicient  evidence.  The  other  points  made 
by  appellants  are  not  of  suflSclent  importance 
to  deserve  special  mention. 

The  respondents  have  moved  to  dismiss 
the  appeals  upon  the  ground  that  there  has 
been  no  service  of  notice  of  appeal  upon  the 
defendant  Horton.  The  modification  of  tho 
decree  which  will  be  ordered  will  not  In- 
juriously affect  the  rights  of  Horton,  and 
therefore  it  is  not  necessary  to  consider  the 
motion.    It  will  be  'denied. 

It  is  ordered  that  the  decree  entered  by 
the  court  below  be  modified  by  adding  thereto 
a  clause  in  the  following  words,  to  wit:  "It 
is  further  ordered,  adjudged,  and  decreed  by 
the  court  that  the  defendants  B.  Wright 
Burson,  Willis  Burson,  John  W.  Bnrson, 
George  W.  Burson,  Joseph  H.  Burson,  and 
Albert  L.  Burson  may  use  upon  the  tract  of 
laud  containing  46.7  acres  lying  between  the 
line  of  the  said  ditch  controlled  by  the  South- 
side  Improvement  Company,  and  the  line 
herein  described  as  the  line  of  the  ditch  own- 
ed and  constructed  by  Eklwards  and  others, 
a  portion  of  the  water  which  they  are  here- 
inbefore adjudged  to  be  entitled  to  receive, 
equal  to  a  continuous  flow  of  100  inches, 
measured  under  a  4-Inch  pressure,  'or  the 
period  of  36  hours  every  6  weeks,  in  case 
they  shall  take  said  araonnt  of  water  out  of 
the  allowance  made  to  them  at  6  weeks'  in- 
tervals, or  equal  tOp^iji^gjlt^i^oii^gygi^f 
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100  Inches  of  water,  measured  nnder  a  4-iDch 
pressure,  for  24  bours  every  4  weeks,  in 
case  they  shall  elect  to  take  the  same  out  of 
the  amount  allowed  to  them  at  intervals  of 
4  weeks,  said  quantity  of  water  to  be  de- 
livered to  them  at  the  times  and  places  as 
hereinbefore  provided,  and  to  be  divided  by 
them  among  themselves  after  delivery  as 
they  may  agree;  but  the  right  so  to  use  the 
quantity  of  water  above  mentioned  sball  not 
increase  the  amount  of  water  which  they  are 
hereinbefore  declared  entitled  to  take  and  re- 
ceive from  the  said  ditch." 

As  thus  modified,  the  Judgment  is  a£Brra- 
ed,  without  costs.  The  order  denying  the 
new  trial  is  affirmed,  and  the  motion  to  dis- 
miss the  appeals  denied. 

We  concur:  ANGELLOTTI,  X;  VAN 
DYKE,  J. 


(147  Cal.  376) 

MOULTRIE  T.  TARPIO  ct  al.  (HOFFMANN, 

Intervoier).     (S.  F.  4,343.) 
(Supreme  Court  of  California.    July  31,  1906.) 

1.  Appeai/— Settlement  of  Bill  ok  ESxcep- 
TiONS  —  Abandonment  oir  Proceeding- 
Failure  TO  Serve  Transcript— Dismissal. 

Code  Civ.  Proc.  {  650,  after  providing  for 
the  service  of  a  proposed  bill  of  exceptions  and 
amendmeDts,  requires  the  bill  and  amendments 
to  be  presented  to  tiie  trial  judge  within  10 
days  thereafter.  Section  473  authorizes  the 
court  to  relieve  a  party  in  case  of  mistake  or 
excusable  neglect,  provided  that  application  for 
relief  be  made  within  6  months.  Held  that, 
where  more  than  a  year  and  a  half  has  elapsed 
after  service  of  a  proposed  bill  of  exceptions 
and  amendments,  without  any  step  having  been 
taken  for  the  settlement  of  the  bill,  or  any 
stipulation  or  order  having  tieen  made  extend- 
ing the  time  within  which  to  proceed  with  such 
settlement,  so  that  It  is  apparent  that  the  bill 
can  never  be  settled,  there  is  no  "proceeding 
pending  for  a  settlement  of  a  bill  of  exceptions," 
within  Supreme  Court  rule  2  (04  Pac.  vii),  pro- 
viding that  in  such  case  the  time  for  filing  a 
transcript  shall  not  begin  to  run  until  a  settled 
bill  of  exceptions  has  been  filed,  and  the  appeal 
will  be  di.smisFied  for  failure  to  file  the  tran- 
script within  40  days  after  the  perfection  there- 
of, as  required  by  other  provisions  of  such  rule. 

2.  Same— Dismissal— Want  op  PBOSECtmoN. 

The  Supreme  Court  has  the  inherent  right 
to,  and  will,  dismiss  an  appeal  for  want  of 
prosecution,  where  for  more  than  a  year  and  a 
naif  appellant  has  practically  abandoned  all 
proceedings  looking  to  a  proiiecution  of  the  ap- 
peal by  failing  to  take  any  step  toward  pre- 
paring the  necessary  record. 

[Rd.  Note. — For  cases  In  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  3129.] 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Cruz  County;   Lucas  F.  Smith,  Judge. 

Action  by  Emelie  Moultrie,  as  admiula- 
tratrlx,  etc.,  against  Felipe  Tarido  and  otb-- 
ers.  W.  C.  Hoffmann  intervened.  From  an 
order  denying  a  motion  to  vacate  an  order 
granting  a  writ  of  assistance,  Intervenei  ap- 
peals.   Dismissed. 

Chas.  M.  Cassin  and  Benj.  K.  Knight,  for 
af.peUant.  Mullany,  Grant  &  Cusbing  and 
Charles  B.  Younger,  for  respondents. 


ANGELLOTTI,  J.  This  l8  a  motion  made 
July  3,  1905,  to  dismiss  an  appeal  from  en 
order  of  the  superior  court  of  Santa  Cruz 
county,  made  and  entered  on  March  13, 
1803,  denying  a  motion  of  appellant  to  vacate 
an  order  theretofore  made,  granting  a  writ 
of  assistance.  The  appeal  was  perfected  on 
March  16,  1003.  The  motion  to  dismiss  the 
appeal  was  based  on  the  gronnd  that  no 
transcript  on^  appeal  has  been  served  or  filed, 
although  no  stipulation  or  order  bad  been 
made  extending  the  time  to  serve  and  file 
the  same,  and  on  the  further  ground  that 
appellant  has  failed  and  neglected  to  prose- 
cute bis  appeal  with  due  or  any  diligence. 
Although  duly  served  with  notice  of  this  mo- 
tion, appellant  did  not  appear  on  the  hearing 
thereof,  and  has  In  no  way  opposed  the 
granting  of  the  same. 

According  to  the  undisputed  showing  made 
by  respondent,  appellant  served  bis  pro- 
posed bill  of  exceptions  on  plalntUf  on  Au- 
gust 10,  1903,  and  on  October  24,  1903,  re- 
spondent duly  served  on  appellant  ber  pro- 
posed amendments  to  said  bill  of  exceptions. 
No  stipulation  or  order  has  ever  been  made 
extending  appellant's  time  within  which  to 
proceed  with  the  settlement  of  said  bilL 
Appellant  has  never  presented  said  propos- 
ed bin  or  amendments  to  the  Judge  who 
made  the  order  appealed  from,  or  to  the 
clerk  of  the  court  for  said  Judge,  and  has 
taken  no  step  whatever  looking  to  the  set- 
tlement of  said  bill.  In  consequence  of  this 
nonaction  on  his  part,  although  more  than  a 
year  and  a  half  has  elapsed  since  the  serv- 
ice of  the  proposed  amendments,  no  bill  of 
exceptions  has  been  settled.  It  Is  provided 
by  rule  2  of  this  court  (64  Pac.  vll)  that  the 
appellant  in  a  civil  action  shall  serve  and 
file  bis  printed  transcript  on  appeal  within 
40  days  after  the  appeal  is  perfected,  "pro- 
vided that,  when  there  is  a  proceeding  pend- 
ing for  the  settlement  of  a  bill  of  exceptions 
or  a  statement  which  may  be  used  In  sup- 
port of  such  appeal,  tlie  time  for  filing  and 
serving  the  transcript  shall  not  begin  to  run 
until  the  settled  and  authenticated  state- 
ment or  bill  of  exceptions  has  been  filed." 
If  it  must  be  held  that,  under  the  circum- 
stances alwve  stated,  a  proceeding  for  the 
settlement  of  a  bill  of  exceptions  to  be  used 
on  the  appeal  Is  still  pending,  it  must  follow 
that  tbe  time  for  filing  the  transcript  ha» 
not.  under  the  rule,  commenced  to  run. 

Section  650,  Code  Civ.  Proc.,  after  provid- 
ing for  the  service  of  the  proposed  bill  of 
the  adverse  party  and  the  service  of  proposed 
amendments  thereto  on  the  appellant,  pro- 
vides: "The  proposed  bill  and  amendments, 
must,  within  ten  days  thereafter,  be  present- 
ed by  the  party  seeking  the  settlement  of 
the  bill,  to  the  Judge  who  tried  or  heard  tbe 
case,'  upon  five  days'  notice  to  the  adverse 
party,  or  be  delivered  to  the  clerk  of  the 
court  for  the  Judge."  Compliance  with  this 
requirement  Is  essential  to  the  right  of  » 
party  to  have  bis  bill  of  exceptions  set- 
Digitized  by  \^Kjy^Wl<^ 
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tied,  and,  If  be  falls  to  so  comply,  bis  rlgbt 
is  gone,  unless  he  be  relieved  from  the  ef- 
fect of  such  failure  by  the  trial  court,  under 
the  provisions  of  section  473,  Code  Civ.  Proc, 
on  account  of  "mistake,  inadvertence,  sur- 
prise,  or  excusable  neglect"  The  time  with- 
in which  such  relief  might  be  granted  under 
the  term  of  said  section,  viz.,  six  months, 
has  long  since  passed.  It  is  manifest,  up- 
on the  imdispated  showing  made  by  respond- 
ent, that  appellant's  proceeding  for  a  settle- 
ment of  a  bill  of  exceptions  lapsed  more 
than  a  year  before  the  making  of  this  mo- 
tion, and  could  never  be  eifectual  for  any 
purpose,  and  has  practically  been  abandoned 
by  appellant  The  rule  of  this  court  quoted 
above  contemplates  a 'proceeding  for  a  set- 
tlement that  is  alive — at  least  to  the  extent 
that  it  is  being  in  some  degree  pressed  by 
the  appellant.  Ordinarily,  this  court  would 
not  undertake  to  determine,  on  a  motion  to 
dismiss  an  appeal,  whether  or  not  a  party 
bad  so  failed  to  comply  with  the  require- 
ments lOf  the  law  in  regard  to  the  settle- 
ment of  a  bill  of  exceptions  that  his  pending 
proceeding  for  such  settlement  must  ulti- 
mately fall,  but  would  leave  that  question 
to  be  determined  by  the  trial  Judge,  subj^t 
to  review  on  appeal.  But  where,  as  here, 
the  facts  are  not  in  dispute,  and  it  is  ap- 
parent that  no  bill  can  ever  be  settled,  and 
that  the  appellant  has  long  since  practically 
abandoned  his  proceeding  for  the  settlement 
of  any  such  bill,  we  are  satisfied  that  it 
should  not  be  held  that  there  is  "a  proceed- 
ing pending  for  a  settlement  of  a  bill  of  ex- 
ceptions," within  the  meaning  of  the  rule. 

We  are  also  of  the  opinion  that  upon  the 
facts  stated  above  the  appeal  should  be  dis- 
missed for  want  of  prosecution.  As  shown 
above,  ,for  more  than  a  year  and  a  half 
appellant  has  practically  abandoned  all  pro- 
ceedings looking  to  a  prosecution  of  the  ap- 
peal by  falling  to  take  any  step  towards 
preparing  the  record  essential  to  a  hearing 
thereon,  and  there  can  be  no  doubt  of  the 
inherent  right  of  this  court  to  dismiss  an 
appeal  under  such  circumstances. 

The  appeal  is  dismissed. 

We  concur:  BBATTY,  C.  J.;  SHAW,  J.; 
McFARLAND,  J.;  LORIGAN,  J,;  VAN 
DYKE,  J. 


(1  Cal.  App.  238) 

BALL  ▼.  LOWE. 

(Court  of  Appeal,   Second  District,  California. 
June  29,  1905.) 

Bills  and  Notes— Actions  —  Limitations— 
CoMVLA  INT— Amendment. 

Wiiere  an  origiual  complaint  set  out  the 
note  sued  on  as  containing  a  promise  to  pay  to 
the  order  of  "the  First  National  Bank  of  Pasa- 
dena $1,000."  etc.,  and  an  amended  complaint 
was  61ed  after  limitations  had  run,  in  which 
plaintiC's  name  was  inserted  as  payee  in  the 


note  in  place  of  the  bank,  and  alleging  that  'fae 
note,  a  copy  of  which  was  set  out,  was  the  same 
note  sued  on  in  the  original  complaint,  and  that 
in  the  original  complaint  the  name  of  the  banic 
was  inserted  by '  a  clerical  error,  the  cause  of 
action  was  the  same  as  that  intended,  but  de- 
fectively stated,  in  the  original  complaint,  and 
hence  it  was  not  error  for  the  court  to  overrule 
a  demurrer  on  the  ground  that  the  action  was 
barred. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  N.  P.  Conrey,  Judge. 

Action  by  B.  F.  Ball  against  T.  S.  C. 
Lowe.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Lynn  Helm,  for  appellant  0.  J.  Willett, 
for  respondent 


.  SMITH,  J.  Appeal  from  a  Judgment  for 
the  plaintiff  on  the  promissory  note  set  out 
in  the  amended  complaint,  which  was  filed 
May  14,  1902,  more  than  four  years  after  the 
maturl^  of  the  note.  In  the  original  com- 
plaint the  note  sued  upon  purported  to  "prom- 
ise to  pay  to  the  order  of  the  First  National 
Bank  of  Pasadena  |1,000,"  etc.  In  the  iHres- 
ent  complaint  the  name  of  the  plaintiff  is  in- 
serted as  payee,  in  place  of  "the  First  Na- 
tional Bank  of  Pasadena,"  occurring  in  the 
note  as  set  out  in  the  original  complaint;  and 
it  is  alleged  "that  the  note,  a  copy  of  which 
is  herein  set  forth,  Is  the  same  note  alleged 
in  the  original  complaint,"  and,  in  effect,  that 
in  the  original  complaint  the  name  of  the 
First  National  Bank  of  Pasadena  was  insert- 
ed. Instead  of  the  name  of  the  plalntUI  by  a 
clerical  error.  A  demurrer  to  the  amended 
complaint  was  filed  on  the  ground  that  the 
cause  of  action  was  barred  by  the  provision 
of  section  337  of  the  Code  of  Civil  Procedure, 
but  was  overruled,  and,  the  defendant  falling 
to  answer  within  the  time  allowed  by  the 
order.  Judgment  against  him  was  entered  by 
the  clerk  by  default 

It  is  now  claimed  that  a  new  cause  of  ac- 
tion was  Introduced  by  the  amended  com- 
plaint and  that  the  demurrer  should  have 
been  sustained.  We  are  of  the  opinion,  how- 
ever, that  the  cause  of  action  iu  the  amended 
complaint  is  the  same  as  that.  Intended,  but 
defectively  stated.  In  the  original  complaint 
and  that  this  appears,  not  only  from  the  ex- 
press allegations  of  the  amended  complaint, 
but  also  from  the  allegation  in  the  original 
complaint,  that  the  defendant  "promised  to 
pay  plaintiff  the  sum  of  $1,000,"  etc.,  and 
from  the  stock  certificates  attached  to  the 
original  complaint  which  were  pledged  to 
the  defendant  to  secure  the  payment  of  "snid 
note  delivered  to  the  plaintiff."  See  report 
of  the  case  on  a  former  appeal,  135  Cal.  678, 
C8  Pac.  106.  The  case  seems  to  come  within 
the  direct  application  of  the  case  of  Nellis 
V.  Padflc  Bank,  127  Cal.  166,  59  Pac.  830. 

The  Judgment  is  affirmed. 

We  concur:    GRAY,  ^.  J.;  ALLEN,  J. 
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CARPENTER  et  al.  ▼.  IBBETSON  et  al. 

(Court  of  Appeal,  Second  District,  California. 

July  6,  1905.) 

1.  CONTKACTS— SdbSTANTIAL     PEBFOBMANCB— 

DErecTS— Measube  of  Damages. 

Where  a  building  contract  for  the  con- 
stmction  of  stairwork,  etc.,  provided  for  pay- 
ment of  the  contract  price  before  commenee- 
ffleut  of  the  work,  such  provision  constituted  an 
independent  promise;  and,  the  contract  having 
been  substantially  performed,  defendant's  meas- 
ure of  damages  for  specified  breaches  suffered 
was  the  amount  of  detriment  sustained  thereby. 

2.  Same— Evidence. 

Where  a  building  contract  had  been  sub- 
stantially performed,  evidence  as  to  the  amount 
it  would  cost  to  build  a  new  staircase  in  accord- 
ance with  the  plans  and  specifications  was  in- 
sufficient to  sustain  a  recovery  for  specified 
breaches  of  the  specifications  in  the  staircase 
constructed:  the  defects  being  of  a  character 
which  could  be  remedied  at  a  moderate  cost 

Ai^)eal  from  Superior  Court,  Los  Angeles 
County;  N.  P.  Conrey,  Judge. 

Action  by  A.  L.  Carp^iter  and  ottaers 
against  Maud  Rice  Ibbetson  and  others. 
From  a  Judgment  in  favor  of  defendants  on 
a  cross-complaiut,  plaintiffs  appeal.  Revers- 
ed. 

J.  O.  Brown  and  Borden  &  Carhart  for  ap- 
pellants. Isidore  B.  Dockweller,  for  respond- 
ents. 

SMITH,  J.  Appeal  from  a  Judgment  for 
tbc  defendants,  and  from  an  order  denying 
the  plaintiffs'  motion  for  a  new  trial.  The 
suit  was  brought  on  a  written  agreement  of 
the  plaintiffs  with  the  defendants  to  furnish 
all  inside  mlUwork  for  a  building  on  defend- 
ants' premises,  as  per  details  then  in  their 
possession,  among  which  the  following  ap- 
pear In  the  specifications:  "All  interior  finish, 
etc.,  to  be  constructed  of  selected,  even-col- 
ored, and  even-grained  kiln-dried  lumber  of 
the  several  kinds  specified,  all  to  be  neatly 
band  smoothed,  scraped,  and  sandpapered  to 
perfect,  smooth,  even  finish,  no  tool  or  sand- 
paper marks  to  be  left  on  same.  All  oak 
finish  and  finish  in  dining  room  below  archi- 
trave to  be  secret  nailed.  Balusters  of  the 
main  stairs  to  be  •  •  •  glued  into  steps 
and  glued  into  rail" — the  contract  price  of 
|1,000  to  be  paid  before  the  commencement 
of  the  work.  The  complaint  alleges  a  com- 
pletion of  the  work  In  accordance  with  the 
terms  of  the  contract,  and  that  plaintiffs  bad 
been  paid  on  the  contract  price  the  sum  of 
$900,  leaving  unpaid,  with  allowance  for  the 
omission  of  certain  work  by  agreement,  the 
sum  of  $94.75,  with  interest,  and  that  there  is 
now  a  balance  due  and  owing  on  the  con- 
tract of  that  amount,  with  interest,  etc. 
It  is  further  alleged  that  extra  work,  de- 
scribed in  separate  paragraphs  of  the  com- 
plaint, was  done  by  the  plaintiffs,  aggregat- 
ing, with  the  balance  unpaid  on  the  original 
contract,  the  sum  of  $3^8.52,  which  amount 
the  complaint  alleges  Is  now  due  and  owing 
to  plaintiffs,  with  interest,  etc.  The  answer 
denies  the  completion  or  performance  of  the 


contract  or  that  the  amounts  claimed  by  the 
plaintiffs  are  due,  and  in  a  cross-complaint 
specifies,  as  breaches  of  the  contract,  the 
failure  of  plaintiffs  "to  secret  nail  all  stair- 
work,  •  •  •  and  to  furnish  selected  lum- 
ber for  aforesaid  work,  and  to  build  the 
stairs  in  accordance  with  said  contract," 
etc. 

The  court  finds  the  plaintiffs'  allegationB 
to  be  true,  except  that  It  finds  that  It  is  no* 
true  that  the  plaintiffs  have  completed  the 
contract  in  accordance  with  its  terms,  or 
tliat  there  Is  now  due  to  the  plaintiffs  the 
several  amounts  alleged,  or  any  sum  of 
money  whatever;  and  it  further  finds  tliat 
plaintiffs  have  not  performed  or  completed 
the  contract,  and  that*  they  have  "neglected, 
failed,  and  refused  to  .secret  nail  all  stair- 
work,  and  to  properly  put  In  the  balusters 
of  the  stairs,  and  to  ftumlsh  selected  lumber 
for  said  stairwork,  and  to  complete  the  stairs 
referred  to  in  said  contract  in  accordance 
with  said  contract,"  etc.,  and  that  Ijy  reason 
of  said  failure  the  defendants  have  suffered 
damage  in  the  sum  of  $328.52,  being  the 
amount  claimed  to  be  due  on  the  contract 
by  the  plaintiffs.  From  the  statement  on 
motion  for  new  trial  it  appears  that  the  de- 
fendants were  permitted  to  i^ove  by  several 
witnesses,  over  the  objections  of  plaintiffs, 
the  amount  it  would  cost  to  build  a  new- 
staircase  in  accordance  with  the  plans  and 
specifications;  the  amounts,  as  given  by  the 
several  witnesses,  varying  from  $400  to 
$000.  This  was  the  only  evidence  of  dam- 
ages introduced  in  the  case,  except  that  of 
plaintiffs'  witnesses,  who  testified  tlut  the 
damages  resulting  from  the  defects  of  con- 
struction would  amount  only  to  a  few  dol- 
lars. And  from  the  testitnony  of  these  wit- 
nesses it  appears,  without  contradiction,  that 
all  the  defects  complained  of  could  be  reme- 
died at  a  trlfilng  expense,  except  the  fail- 
ure to  secret  nail  the  stairs,  and  even  this, 
it  would  appear,  could  l>e  substantially  reme- 
died at  a  moderate  cost. 

On  this  state  of  the  record  the  points  are 
made  by  the  appellants  that  the  measure 
of  damages  allowed  by  the  court  was  not 
the  true  one,  and  that  there  was  no  evidence 
to  Justify  the  findings  of  the  court  as  to  the 
extent  of  the  damages.  Botb  of  these  points, 
we  think,  must  be  sustained.  The  case  pre- 
sented is  one  of  substantial  compliance  with 
the  contract,  within  the  rule  laid  down  in 
Perry  v.  Quackenbush,  105  Cal.  307,  38  Pac. 
740  et  seq.,  and  other  decisions  of  the  Su- 
preme Court  cited  in  appellants'  brief;  and 
from  the  findings  it  Is  apparent  that  it  was 
BO  regarded  by  the  Court.  It  is  also  to  l>e 
noted  that  the  payment  was  to  be  made  be- 
fore the  commencement  of  the  work,  and  is 
therefore  to  be  regarded  as  an  independent 
promise,  within  the  rule  stated  by  Mr.  An- 
son in  his  work  on  Contracts  (page  377  et 
seq.).  The  measure  of  damages,  therefore, 
was  merely  the  amount  of  detriment  suffer- 
ed   by    the   defend|5ii^eS>Ky  te»WiO^  ntfw 
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breaches  of  the  contract,  and  as  to  tbia  there 
Is  no  evidence  in  the  record. 

Judgment  and  order  appealed  from  must 
therefore  be  revemed,  and  it  is  so  ordered. 

We  concur:    GRAY,  P.  J.;   ALLB2N,  J. 


(1  Cal.  App.  2S1) 

CRYSTAL  ▼,  HUTTON. 

(Court  of  Appeal,   Third   District,   California. 
July  3,  1905.) 

1.  Pbincipai.  and  Surett  —  Payment  of 
Debt— ExTiNouiSHMENT— Action  bi  Sobe- 
TY— Indemnity— Limitations. 

Under  Civ.  Code,  §  1473,  providing  that 
full  performance  of  an  obligation  by  the  party 
whose  duty  it  is  to  perform  it,  or  by  any  other 
person  on  his  behalf  or  with  his  consent,  if  ac- 
cepted by  the  creditor,  eztineuishes  it,  where  a 
surety  poid  a  note  to  the  holder  and  thereafter 
accepted  an  aasiEnment  of  the  note,  the  surety 
was  only  entitled  to  maintain  an  action  against 
the  maker  on  an'  Implied  contract  of  indemnity, 
notwithstanding  sections  2848,  2848,  giving  a 
surety,  on  satisfying  the  obligation  of  the  prin- 
cipal, the  right  to  enforce  any  remedy  that  the 
creditor  then  had  against  the  principal,  to  the 
extent  of  reimbursing  what  he  had  expended, 
etc. 

2.  Biiis  AND  Notes  —  Payment  —  Assign- 
ment. 

The  surety  having  paid,  the  note,  before  it 
was  assigned  to  him,  with  knowledge  of  all  the 
facts,  it  was  not  revived  by  the  assignment 

.  Appeal  from  Superior  Court,  Solano  Coun- 
ty: A.  J.  Buckles,  Judge. 

Action  by  G.  W.  Crystal  against  Mrs.  0. 
A.  Hutton.  From  a  judgment  In  favor  of 
defendant,  plaintiff  appeals.    Affirmed. 

A.  G.  Perry  and  E.  E.  McFarland,  for  &v 
pellant  Colgan,  Harvey  &  Goodman,  for  re- 
spondent. 

CHIPMAN,  P.  J.  Action  by  a  surety 
against  the  principal  on  a  promissory  note. 
Defendant  pleaded  by  demurrer  snbdlvlsion 
1,  S  339,  Code  Civ.  Proc.,  in  bar  of  the  action. 
The  complaint  was  filed  March  11,  1903. 
The  demurrer  was  sustained,,  and,  plaintiff 
declining  to  amend  his  complaint.  Judgment 
passed  for  defendant,  from  which  plaintiff 
appeals. 

The  complaint  alleges  that  defendant,  Mrs. 
Hutton,  made  her  certain  promissory  note, 
which  Is  set  forth  In  hsec  verba.  The  note  is 
dated  March  12,  1898,  and  Is  payable  to  the 
order  of  H.  O.  Deakin  12  months  after  date, 
with  interest  at  10  per  cent.,  payable  an- 
nually and  to  be  compounded,  and  is  signed 
•s  follows:  "Mrs.  C.  A.  Huttcm.  G.  W. 
Crystal,  Surety."  It  Is  alleged  In  the  com- 
plaint that  on  March  17,  1898,  the  note  was 
duly  indorsed  to  Mrs.  C.  Deakin;  that  plain- 
tiff, at  request  of  defendant,  signed  said 
note  as  surety  and  had  no  Interest  therein; 
that  defendant  refused  and  neglected  to  pay 
said  note  and  Interest  when  the  same  fell 
due,  and  plaintiff,  as  surety,  was  compelled 
to  pay  the  same,  and  did  pay  to  Mrs.  C. 
Deakin    thereon    the    sum    of   $2,360.10   on 


March  30,  1900;  "that  thereupon,  on  said 
day,  said  Mrs.  C.  Deakin  indorsed,  assigned, 
and  delivered  said  note  to  this  plaintiff,  and 
plaintiff  ever  since  has  been  and  now  is  the 
legal  owner  and  bolder  thereof;  that  no 
part  of  said  sum  of  |2,3G0.10  has  been  paid, 
and  the  whole  thereof  is  due  and  unpaid. 
The  prayer  of  the  complaint  Is  for  the  sum 
of  $2,3(80.10,  with  Interest  thereon  from 
March  80,  1000,  at  the  rate  of  10  per  cent, 
per  annum,  compounded  annually. 

1.  It  is  contended  by  appellant  that  the 
action  is  founded  upon  a  written  instrument, 
namely,  the  promissory  note  set  out  In  the 
complaint,  and  may  be  brought  at  any  time 
within  four  years  from  Its  maturity.  Re- 
spondent's contention  is  that  when  the  sure- 
ty paid  the  original  obligation,  namely,  the 
promissory  note,  it  became  extinguished,  and 
no  action  could  be  maintained  upon  it,  and 
that  the  action  of  the  surety  in  such  case  is 
upon  an  implied  promise  of  the  principal  to 
reimburse  the  surety,  and  is  not  an  obliga- 
tion In  writing,  and  was,  therefore,  barred 
In  two  years  from  the  time  the  surety  paid 
the  note.  Appellant  relies  upon  the  provi- 
sions of  sections  2848  and  2849  of  the  Civil 
Code,  which  gives  to  a  surety,  upon  satis- 
fying the  obligation  of  the  principal,  the  right 
"to  enforce  every  remedy  which  the  creditor 
then  has  against  the  principal  to  the  extent 
of  reimbursing  what  he  has  expended,"  etc. 
He  also  contends  that  section  1473,  which 
provides  that  "full  performance  of  an  ob- 
ligation, by  the  party  whose  duty  it  is  to 
perform  it  or  by  any  other  person  on  his  be- 
half, and  with  bis  assent,  if  accepted  by  the 
creditor,  extinguishes  It,"  does  not  apply  to 
sureties.  It  Is  urged  that  effect  must  be  giv- 
en to  section  2849,  in  considering  these  two 
sections  together,  because  this  section  is  a 
special  law,  while  section  1473  is  a  general 
law,  and  the  latter  must  give  way  to  the 
former.  Appellant's  attorneys  appear  to 
have  made  a  very  careful  study  of  the  his- 
tory of  these  provisions  of  the  Code,  tracing 
their  origin  to  the  New  York  Code,  and  they 
show  by  decisions  of  the  courts  of  that  state 
that  apparently  the  construction  contended 
for  by  appellant  is  there  held  to  be  the  cor- 
rect one,  and  that  the  rule  of  law  respect- 
ing the  rights  of  a  surety  is  as  appellant 
urges  should  be  the  rule  here.  Cases  are 
also  cited  from  other  states  holding  in  con- 
sonance with  the  rule  said,  to  be  enforced  in 
the  New  York  courts.  Two  cases  from  our 
own  Supreme  Court  are  cited  as  supporting 
appellant,  namely,  Waldrip  v.  Black,  74  Cal. 
409,  16  Pac.  228,  and  WlUiams  v.  Riehl,  127 
Gal.  365,  B9  Pac.  762.  If  the  question  were 
res  Integra  in  this  state  we  sfiould  feel,  called 
upon  to  give  it  a  searching  examination;  for 
the  courts  have  differed  widely,  and  are  far 
from  agreement  upon  It.  However  the  ques- 
tion may  be  regarded  elsewhere,  we  think 
the  rule  firmly  settled  in  this  state  that  pay- 
ment by  the  surety  of  the  obligation  evi- 
denced by  a  promlssor3^g^5|§,[j|^nd5i^^^f^ 
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cumstances  shown, In  the  complaint,  exOn- 
guisbes  the  obligation,  and  that  the  remedy 
given  the  surety  In  such  case  Is  npon  the  Im- 
pUed  obligation  of  the  principal  debtor  to 
reimburse  the  surety  "what  he  has  expend- 
ed." The  cases  which  more  or  less  sustain 
this  rule  are  the  following:  Chlpman  v.  Mor- 
rill, 20  Gal.  131;  Gordon  v.  Wansey,  21  Cal. 
77;  Moran  t.  Abbey,  58  Cal.  1<53;  Wright  t. 
Mix,  76  Cal.  465,  18  Pac.  645;  Stone  v.  Ham- 
mell,  83  Cal.  647,  23  Pac.  703,  8  L.  R.  A.  425, 
17  Am.  St  Rep.  272;  James  v.  Yaeger,  86 
Cal.  184,  24  Pac.  1005;  Stanley  t.  McEl- 
rath,  86  Cal.  449,  26  Pac.  16,  10  h.  R.  A.  646; 
Pleasant  v.  Samuels,  114  Cal.  34,  45  Pac. 
998;  Yule  v.  Bishop,  133  Cal.  574,  65  Pac. 
1094;  Loewenthal  v.  Coonan,  135  Cal.  381, 
67  Pac.  324,  87  Am.  St  Rep.  115. 

The  question  had  careful  consideration  in 
lule  T.  Bishop,  supra,  as.  Indeed,  in  other 
cases  above  cited,  and,  after  reviewing  the 
cases.  It  was  there  said:  "In  this  state, 
therefore.  It  seems  to  be  well  settled,  both 
by  the  language  of  the  Code  and  by  the  de- 
cisions of  this  court  under  It  that  full  pay- 
ment and  performance  by  the  surety  extin- 
guishes the  primary  obligation;  that  new 
rights  and  liabilities  then  arise — npon  the 
part  of  the  principal,  to  reimbiu'se  the  sure- 
ties tor  the  moneys  expended,  with  legal  In- 
terest though  not  according  to  the  terms  of 
the  primary  obligation,  and  upon  the  part 
Of  the  surety,  the  right  to  an  action  in  as- 
sumpsit upon  the  Implied  promise  of  tlie 
principal  to  make  him  whole.  Since  the  prin- 
cipal obligation  is  thus  extinguished,  It  can- 
not be  with  us,  as  It  may  be  elsewhere,  that 
the  original  obligation  Is  kept  alive  and  pass- 
es to  the  surety  by  equitable  assignment  or 
subrogation."  This  case  was  reconsidered  on 
petition  and  the  department  decision  was  ap- 
proved. There  Is  nothing  In  the  dissenting 
opinion  of  Mr.  Justice  Harrison  which  nec- 
essarily contravenes  the  majority  opinion. 
Furthermore,  In  Loewenthal  v.  Ooonan,  su- 
pra, which  was  decided  subsequently  to  Yule 
V.  Bishop,  Mr.  Justice  Van  Dyke,  who  con- 
curred In  the  dissenting  opinion  Just  refer- 
red to,  speaking  for  the  court,  held  to  the 
rule  laid  down  In  fule  v.  Bishop,  and  with 
him  concurred  Mr.  Justice  Harrison;  and  a 
rehearing  In  that  case  was  denied.  In  Wald- 
rip  V.  Black,  supra,  relied  on  by  appellant 
there  are  expressions  used  In  the  opinion 
which  seemingly  support  appellant,  but  they 
must  be  considered  in  connection  with  the 
facts  In  the  case,  or,  otherwise,  they  must  be 
held  to  give  way  to  the  well-considered  rule 
which  has  withstood  all  attacks  In  our  Su- 
preme Court  for  over  40  years,  though  re- 
peatedly assailed.  In  Waldrlp  v.  Black  the 
action  was  by  the  surety  to  foreclose  the 
mortgage  given  to  secure  the  note  of  the 
principal,  which  the  surety  paid  after  matu- 
rity, and  which  was  there,upon  indorsed  to 
him.  It  does  not  appear  from  the  opinion 
whSat  were  the  groimds  for  the  appeal.  No 
question  of  the  statute  of  limitations  arose. 


and  the  rule  there  stated,  that  the  surety 
"became  the  equitable  assignee  of  the  note. 
It  being  the  principal  undertaking,  and  en- 
titled to  enforce  its  payment  according  to  Its 
tenor  and  effect  as  the  holder  thereof,  as 
well  as  to  foreclose  the  mortgage^  which  was 
the  collateral  security,"  might  apply  uijon 
equitable  principles  to  enable  foreclosure  by 
the  surety.  It  might  be  his  only  adequate 
means  of  reimbursement,  as,  for  example,  in 
case  of  the  insolvency  of  the  maker  of  the 
note.  However  thU  may  be,  the  case  can- 
not be  regarded  as  In  the  slightest  degree 
weakening  the  position  taken  by  the  court  in 
those  cases  where  the  question  was  present- 
ed as  we  now  have  It  Waldrlp  v.  Black  was 
a  case  where  all  the  facts  of  the  transaction 
were  set  out,  and,  under  our  system  of  plead- 
ing, as  was  said  In  Yule  ▼.  Bishop,  "It  caa 
make  little  diCFerence  in  the  generality  of 
cases,  whether  It  be  said  that  an  accommo- 
dation malcer  or  Indorser  who  has  been  com- 
pelled to  meet  the  obligation  of  his  principal 
is  entitled  to  sue  upon  the  note,  with  a  re- 
covery limited  to  the  amount  which  he  has 
expended,  with  legal  interest,  or  whether  it 
be  said  that  his  action  is  in  assumpsit  for 
money  laid  out  on  behalf  of  his  principal." 
But  in  the  present  case  it  is  of  vital  conse- 
quence to  defendant  that  he  have  the  benefit 
of  the  correct  rule  of  law  applied.  The  case 
of  Williams  v.  RIehl,  supra,  cited  by  appel- 
lant does  not.  In  onr  opinion.  In  any  wise 
weaken  the  force  of  the  cases  previously 
and  subsequently  decided  by  the  court. 

2.  It  Is  further  contended  that  the  demur- 
rer should  have  been  overruled  because  there 
Is  a  cause  of  action  stated  Independently  of 
the  allegations  as  to  suretyship.  The  con- 
tention is  grounded  on  the  allegation  that 
Mrs.  Deakin  assigned  the  note  to  plaintiff, 
and  that  plaintiff  ever  since  has  been  and  is 
now  the  ovmer  and  holder  thereof  and  that 
the  note  has  not  since  been  paid.  It  clearly 
appears  that  plaintiff  had  paid  the  note  be- 
fore it  was  assigned  to  him.  The  note  there- 
upon became  functus  officio,  and  was  not  re- 
vived by  the  assignment  to  plaintiff  who 
took  the  note  with  knowledge  of  all  the 
facts.  Gordon  v.  Wansey,  21  Cal.  77.  By 
payment  to  the  payee  "the  note  became  ex- 
tinct and  ceases  to  be  a  binding  obligation." 
James  v.  Yaeger,  86  Cal.  184,  24  Pac.  1005. 
We  have  not  here,  as  is  contended,  the  state- 
ment of  two  causes  of  action  Improperly 
united,  one  of  which  may  be  good  as  against 
the  demurrer  pleading  the  statute  of  limita- 
tions only.  We  have  the  case  where  the 
pleader  alleges  ownership,  but  in  doing  so 
alleges  facts  as  to  how  he  became  such  own- 
er which  are  .inseparable  from  the  assertion 
of  ownership.  Indeed,  In  view  of  the  facts 
stated  as. to  how  he  l>ecame  the  owner  and 
holder,  the  latter  allegation  Is  rather  a  con- 
clusion of  law  than  a  statement  of  fact  By 
his  own  showing  he  became  the  owner  and 
holder  of  a  piece  of  paper  which  had  ceased 

any  longer  to  be  the  existing  enforceable 
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obligation  of  anybody.  The  complaint  Is 
constructed  wholly  upon  the  erroneous  the- 
ory, contended  for  by  appellant,  that  he  had 
the  same  right  to  sue  upon  the  note  precise- 
ly as  any  innocent  indorsee  for  value  would 
have  had. 
The  Judgment  Is  affirmed. 

We  concur:  McLAUOHLIM,  J.;  BUCK- 
liES,  J. 

(1  Cal.  App.  239) 

PETERS  V.  GEORGE. 

(Court  of  Appeal,  Second  District,  California. 

July  1,  1905.) 

1.  Contract  roB  Benkftt  of  Thibd  Pbbson 
— Enfobcement. 

The  contract  of  defendant,  on  buying  prop- 
erty of  My  to  pay  a  certain  part  of  tiie  price 
to  plaintiff,  may,  by  provisions  of  Civ.  Code, 
{  1559,  be  enforced  by  plaintilf,  being  made 
expressly  for  his  benefit. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  if  798-807.] 

2.  Same— Statute  of  Fbacds. 

The  statute  of  frauds  is  not  involved, 
where,  on  the  sale  to  defendant  by  the  widow 
of  W.  of  property  inlierited  by  her  from  W.'s 
estate,  defendant  promised  to  pay  a  certain 
part  of  the  price  to  plaintiff,  then  a  creditor  of 
said  estate. 

3.  Same— CoNDrrioiJ. 

Where  defendant,  on  purchasing  from  the 
widow  of  W.  property  which  she  inherited  from 
W.'s  estate,  promised  to  pay  a  certain  part  of 
the  price  to  plaintiff,  then  a  creditor  of  W.'s 
estate,  it  is  immaterial,  in  an  action  on  the 
promise,  whether  plaintiff  has  ^iven  the  estate 
a  release;  the  promise  not  heinar  conditioned 
thereon. 

Appeal  from  Superior  Court,  Kern  County; 
J.  W.  Mahon,  Judge. 

Action  by  H.  F.  Peters  against  C.  W. 
George.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

E.  J.  Emmons  and  S.  G.  Edwards,  for  ap- 
pellant Reardan  &  Whltaker,  for  respond- 
ent. 

ALLEN,  J.  Tb«  complaint  alleges,  and 
the  court  finds,  that  one  May  Webb,  as  the 
widow  and  sole  heir  at  law  of  Blrt  Webb, 
sold  certain  property  Inherited  by  her  from 
the  estate  of  her  husband  to  defendant  for 
the  sum  of  $450,  of  which  amount  $100  was 
paid  to  the  said  May  Webb,  and  the  remain- 
der was  by  defendant  agreed  to  be  paid  to 
the  plaintiff,  who  was  then  a  creditor  of  the 
estate  of  Blrt  Webb.  Judgment  went  for 
plaintiff,  and  defendant  appeals  from  the 
Judgment. ' 

No  time  for  the  performance  being  speci- 
fied, the  money  was  payable  Immediately. 
Civ.  Code,  S  1657.  The  contract  as  to  the  ex- 
cess above  $100  was  made  expressly  for  the 
benefit  of  the  plaintiff,  and  Is  enforceable  by 
him.  Id.  S  1559.  It  is  Immaterial  whether 
he  executed,  or  established  by  proof,  his 
release  of  the  estate  on  account  of  previous 
Indebtedness.  Such  release  was  not  subject 
of  the  contract,  nor  was  the  payment  to 


plaintiff  dependent  thereon.    The  statute  of 
frauds  was  not  involved. 
Judgment  ordered  affirmed. 

We  concur:    GRAY,  P.  J.;   SMITH,  J, 


(1  Cal.  App.  236) 

McALISTER  v.  TINDAL. 

(Court  of  Appeal,  Second  District,  California. 
June  30.  1905.) 

1.  Justices  of  the  Peace  —  Jubisdiction — 
Title  to  Real  Estate  —  Affidavit  —  Re- 
moval OF  Cause. 

In  an  action  t>efore  a  Justice  of  the  peace 
to  recover  for  i>ersonal  services  and  rent  a 
verified  answer,  merely  alleging  the  affiant's 
coociusion  that  the  title  to  real  estate  would  be 
brought  in  issue,  without  stating  the  facts  from 
which  such  conclusion  followed,  as  required  by 
Code  Civ.  Proc  i  838,  was  insufficient  to  Justify 
the  removal  ot  the  cause  to  the  superior  court. 

2.  Same— Change  of  Venue. 

Where  an  action  before  a  justice  was  im- 
properly removed  to  the  superior  court,  which 
court  acquired  no  Jurisdiction  of  the  action,  it 
did  not  err  in  refusing  a  change  of  venue. 

Appeal  from  Superior  Court,  San  Luis 
Obispo  Cotmty;  E.  P.  Unangst,  Judge. 

Action  by  A.  McAlister  against  Isabella 
W.  TIndal.  Prom  an  order  of  the  superior 
court,  remanding  the  case  to  a  Justice  for 
trial,  defendant  appeals.    Affirmed. 

T.  Z.  Blalceman,  for  appellant  Shipsey  & 
Norton  and  William  Shipsey,  for  respond- 
ent. 

ALLEN,  J.  This  action  was  brought  in  a 
Justice's  court  to  recover  a  Judgment  for  per- 
sonal services  and  rent  An  answer  was 
filed,  which,  while  not  controverting  the  facts 
of  the  complaint,  denied  Indebtedness,  and 
by  way  of  further  answer  alleged  that  the 
determination  of  the  action  would  neces- 
sarily Involve  title  to  real  property.  This 
opinion  in  the  answer  was  not  supported  by 
any  statement  of  fact.  The  Justice  certified 
the  case  to  the  superior  court,  which  court, 
on  motion,  remanded  the  cause  to  the  Justice 
for  trial.  Before  such  order  ot  remand,  a 
motion  was  interposed  In  the  superior  court, 
supported  by  affidavit,  demanding  a  change 
.  of  the  place  of  trial  to  the  city  and  county  of 
San  Francisco,  being  the  county  In  which 
defendant  resided.  The  court  refused  to 
grant  a  change  of  the  place  of  trial,  from 
which  defendant  appeals. 

The  verified  answer  filed  in  the  Justice's 
coiirt  did  not  conform  to  the  requirements 
of  section  838,  Code  Civ.  Proc.  The  mere 
statement  of  the  opinion  of  the  affiant  tliat 
the  title  to  real  estate  would  be  brought  In- 
to Issue  on  the  trial  Is  not  sufficient.  Facts 
should  be  stated  from  which  such  conclusion 
would  follow. 

The  action  of  the  Justice  in  certifying  the 
case  was  unauthorized,  and  the  case  was, 
therefore,  not  legally  before  the  superior 
court  for  determination.  Arroyo  Ditch  Coj 
T.  Superior  CJourt,  02  Cft^itStti  2^  Pac.  54,  ^C 
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Am.  St  Rep.  M.     The  court  having  no  Ju- 
risdiction of  the  action,  it  would,  of  course, 
follow  that  there  was  no  error  In  denying 
the  motion  to  change  the  place  of  trial. 
Order  afiSrmed. 

We  concur:    GRAY,  P.  J.;  SMITH,  3. 


(1  Cal.  App.  22S) 

REYNOLDS  t.  PRESIDIO  ft  F.  R.  CO. 

(C!ourt   of   Appeal,    First    District,   California. 
June  SO.  1005.) 

1.  NuiSAHCES— Public  Nuisances  —  Abate- 
ment BT  IndiviouaI/— Experience  of  Spe- 
ciAi.  Injury. 

Cir.  Code,  f  3479,  declares  anything  which 
unlawfully  otistructs  the  free  pa^ssaee  or  use  of 
a  public  street  a  nuisance.  Section  3480  defines 
a  public  nuisance  as  one  affecting  an  entire 
community  or  asy  considerable  number  of  per- 
sons. Section  3493  provides  that  a  private  per- 
son may  sue  for  a  public  nuisance  only  if  ft  is 
specially  injurious  to  himself.  Plaintiff  was 
the  owner  of  a  lot  abutting  on  a  city  street,  and 
defendant  street  railroad,  in  violation  of  its 
franchise,  constructed  its  track  away  from  the 
center  of  the  street  and  over  on  plaintiff's  side 
thereof,  so  that  it  Came  within  about  four  feet 
of  the  sidewalk.  The  maintenance  of  the  track 
in  this  position  was  claimed  by  plaintiff  to  de- 
prive her  and  her  tenants  of  the  use  of  the 
street,  to  obstruct  the  u-se  of  the  sidewalk,  to 
obstruct  access  to  plaintiff's  property,  to  en- 
danger the  safety  of  plaintiff,  her  family,  and 
tenants,  and  to  depreciate  the  rental  value  of 
plaintiff's  property.  Held,  that  the  injury 
claimed  by  plaintill  to  result  from  the  obstruc- 
tion of  the  street  was  not  different  in  kind  from 
that  suffered  by  the  public  at  large,  and  she 
was  not  entitled  to  have  the  same  abated  as  a 
public  nuisance  siiecially  injurious  to  her. 

2.  Same— Pleadings— Instructions. 

A  complaint,  allegine  the  existence  of  a 
nuisance  consisting  of  toe  obstruction  of  a 
street  in  front  of  plaintiff's  premises  by  the 
tracks  of  a  street  railroad,  and  further  alleging 
that  it  had  depreciated  the  rental  value  of 
plaintiff's  property  in  a  certain  sum,  and  pray- 
ing that  the  tracks  be  adjudged  to  be  a  nuisance 
and  that  they  be  abated,  and  demanding  dam- 
ages equal  to  the  depreciation  in  the  rental 
value  of  the  premises,  could  not  be  held  to  be 
one  for  compensation  for  damaging  private 
property,  within  the  rule  that  authorizes  an 
abutting  owner  to  sue  for  damages  suffered 
through  the  occupation  of  a  street  by  a  rail- 
road, out  was  one  for  the  abatement  of  a  nui- 
sance. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  Hunt, 
Judge. 

Action  by  Ann  E.  Reynolds  against  the 
Presidio  &  Ferries  Railroad  Company. 
From  a  Judgment  for  defendant,  plalntllT  ap- 
peals.   Affirmed. 

James  Alva  Watt,  for  appellant  Jesse  W. 
Llllenthal,  for  respondent. 

COOPER,  J.  The  court  sustained  defend- 
ant's demurrer  to  the  amended  complaint  and 
thereupon  Judgment  was  entered  for  defend- 
ant Plaintiff  prosecutes  this  appeal  from 
the  judgment  and  contends  that  the  de- 
murrer was  Improperly  sustained. 

The  complaint  alleges  that  plaintifiC  is  the 


owner  of  a  lot  60  feet.  In  depth  fronting  42 
feet  on  the  southerly  line  of  Union  street, 
between  Hyde  and  Larldn  streets,  in  the 
city  of  San  Francisco;  that  the  franchise 
of  defendant  required  it  to  construct  and 
operate  Its  cable  railway  as  nearly  as  possi' 
ble  In  the  center  of  the  street  but  that  In 
violation  of  its  franchise,  it  forcibly  Intrud- 
ed upon  said  street  and  the  southerly  half  - 
thereof,  and  constructed  Its  tracks  and  eab- 
ways  so  tliat  the  southerly  track  and  sul>- 
way  was  constructed,  and  ever  since  has 
been  maintained  and  operated,  witbin  4 
feet  2  inches  of  the  southerly  sidewalk  of 
said  street  in  said  block,  and  about  8  feet 
southerly  of  the*  line  where  it  would  be  if 
constructed  as  required  by  its  franchise; 
that  the  maintenance  of  said  track  as  afore- 
said has  tot  two  years  next  preceding  the 
commencement  of  the  action  "and  does  still 
deprive  plaintiff  and  her  tenants  of  the  use 
of  the  southerly  half  of  said  street  obstruct- 
ed the  use  of  the  sidewalk  in  front  of  plaln- 
tifTs  said  property,  obstructed  ingress  and 
egress  to  and  from  said  property,  endangered 
the  lives  and  limbs  of  the'  plaintier,  her  fam- 
ily, tenants,  and  the  public  at  large,  and  has 
during  all  said  time  been  and  is  still  a  pub- 
lic nuisance  and  a  private  nuisance  to  the 
plaintier,  has  depreciated  the  rental  value  of 
plaintUTs  said  property,  to  the  plaintiff's 
damage  In  the  sum  of  ^7,800."  Judgment 
is  prayed  that  the  defendant's  tracks  in 
said  block  be  adjudged  to  be  a  public  nui- 
sance, and  a  private  nuisance  to  plaintiff, 
and  that  they  be  abated,  and  the  defendant 
enjoined  from  maintaining  its  tra<^8  and 
operating  its  cars  thereon,  and  for  damages 
In  the  sum  of  Jf7,800.  The  theory  of  the 
plaintiff  Is  that  the  obstructions  placed  upon 
the  public  street  by  the  defendant  consti- 
tute a  public  nuisance,  and  that  such  nui- 
sance is  specially  Injurious  to  her.  Any- 
thing which  imlawfully  obstructs  the  free 
passage  or  use  in  the  customary  manner  of 
any  public  street  or  highway  is  a  nuisance. 
Civ.  Code,  {  3479.  "A  public  nuisance  Is 
one  which  affects  at  the  same  time  an  entire 
community  or  neighborhood,  or  any  consid- 
erable number  of  persons,  although  the  ex- 
tent of  the  annoyance  or  damage  inflicted 
upon  individuals  may  be  unequal."  Id.  f 
3480.  "A  private  person  may  maintain  an 
action  for  a  public  nuisance,  if  it  is  specially 
Injurious  to  himself,  but  not  otherwise."  Id. 
$  3493. 

The  well-recognized  rule  In  this  state  is 
that  In  order  for  a  private  person  to  main- 
tain his  action  for  the  abatement  of  a  public 
nuisance,  he  must  allege  and  prove  that  the 
injury  to  him  is  not  only  greater  in  degree, 
but  different  in  kind  from  that  suffered  by- 
the  public  at  large.  Any  obstruction  placed 
on  a  public  street  or  highway  would  probably 
not  affect  any  two  individuals  of  jthat.  uncer- 
tain quantity  known  as  the  public  in  exactly 
the  same  degree.  The  person  who  had  occa- 
sion to  use  the  stre^litjff^^  ,45au(^u^to? 
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course,  suffer  more  injury  than  one  who  only 
used  it  occasionally.  We  cannot  find  from 
tbe  language  of  the  complaint  in  this  case 
that  the  plaintiff  has  suffered  any  injury 
different  In  kind  from  tliat  suffered  by  every 
person  who  has  had  occasion  to  pass  on  tbe 
public  street.  The  flrst  statement  is  that 
the  obstruction  deprives  plaintiff  and  ber 
tenants  of  the  use  of  the  southerly  lialf  of 
the  said  street  This,  if  so,  is  equally  true 
as  to  all  other  persons  who  have  had  occa- 
sion to  use  the  southerly  half  of  said  street. 
The  next  statement  Is  that  the  operation  of 
the  track  obAruets  the  use  of  the  sidewalk 
in  front  of  plaintiff's  property.  It .  Is  not 
clear  how  the  track  and  the  operation  of 
the  cars  upon  it,  more  than  four  feet  from 
the  sidewalk,  could  obstruct  the  use  of  the 
sidewalk;  but,  if  this  is  true,  the  same  would 
be  equally  true  as  to  every  other  person 
whose  property  Is  similarly  situated  and  as 
to  every  person  desiring  to  use  this  side- 
walk. Then  follows  the  statement  that  the 
operation  of  tbe  cars  and  tbe  maintenance 
of  the  track  "has  obstructed  ingress  and 
egress  to  and  from  said  property,  endanger- 
ed the  lives  and  limbs  of  the  plaintiff,  her 
family,  tenants,  and  the  public  at  large." 
The  obstruction  of  Ingress  and  egress  to  and 
from  the  plaintiff's  property  is  not  different 
in  kind  from  that  suffered  by  every  other 
owner  of  property  along  the  street  in  the 
vicinity  of  the  alleged  obstruction.  The  use 
of  the  street  by  any  one,  whether  by  operat- 
ing cars  upon,  or  driving  teams  over,  or 
passing  on  foot  along,  the  street,  would 
obstruct  bigress  and  egress  to  and  from  the 
property  situated  upon  the  street;  and  the 
same  is  true  as  to  endangering  the  lives  and 
limbs  of  plaintiff  and  her  tenants.  The 
lives  and  limbs  of  all  persons  who  have  oc- 
casion to  use  the  sidewalk  or  street  are  more 
^or  less  endangered  by  the  use  of  the  street 
for  all  other  purposes,  whether  by  driving 
teams  over  it,  riding  on  horseback,  or  oper- 
ating cars  upon  it.  There  is  no  allegation 
that  the  obstruction  prevents  the  plaintiff 
from  having  access  to  and  from  her  proper- 
ty, nor  is  it  alleged  that  the  track  of  defend- 
ant Is  above  or  below  the  surface  of  the 
street,  nor  that  the  cars  stand  upon  it  in 
■  front  of  plaintlfTs  property.  We  must  there- 
fore presume  that  the  tracks  are  the  ordi- 
nary car  tracks  of  a  street  railway,  and  that 
the  cars  pass  over  and  along  the  track  4 
feet  2  inches  from  the  line  of  the  sidewalk 
in  front  of  plaintiff's  property  at  Intervals, 
and  tliat  during  the  greater  part  of  the 
time  there  are  no  cars  passing  In  front  of 
pialntiers  lot.  Such  obstruction  dearly 
would  not  prevent  the  plaintiff  from  getting 
on  or  off  her  lot  to  the  public  street 

In  Aram  v.  Schallenhcrger,  41  Cal.  450,  it 
was  held  that  a  private  Individual  could  not 
maintain  an  action  to  abate  a  nuisance 
caused  by  obstructing  a  public  highway,  un- 
less he  showed  special  damages  to  himself. 
The  court  said:    "Ho  doubt  a  private  indi- 


vidual may  sue  to  prevent  or  abate  a  public 
nuisance;  but  he  must  always  show  some 
special  damage  to  himself  in  addition  to 
that  received  by  the  public.  The  rule  is 
plain,  and  has  always,  so  far  as  I  know, 
been  adhered  to.  •  •  *  No  special  in- 
jury to  their  property  is  averred,  and  al-  ' 
though  from  the  factb  stated  we  may  con- 
clude that  the  inconvenience  to  them  will  be 
greater  than  to  tbe  general  public,  it  results 
simply  from  the  more  frequent  occasion  they 
may  have  to  travel  the  road,  and  is  of  the 
same  nature  as  would  occur  to  any  other 
person  who  might  have  occasion  to  use  it." 
In  Jarvls  v.  Santa  dara  Val.  R.  R.  Co.,  62 
Cal.  438,  the  defendant  had  obstructed  the 
navigation  of  a  navigable  stream.  Tbe  com- 
plaint alleged  that  the  obstruction  "was  a 
nuisance  and  a  perpetual  obstruction  to  the 
navigation  of  the  creek,  and  delayed  the 
plaintiffs  In  t^e  navigation  of  their  vessel." 
It  was  held  that  the  facts  stated  did  not 
show  damage  "diff^lng  in  kind  and  character 
ft'om  that  suffered  by  members  of  the  gen- 
eral public  having  occasion  to  use  the  navi- 
gable stream,"  and  that  the  action  would 
not  lie.  In  Blgley  v.  Nunan,  53  Cal.  404,  the 
obstruction  consisted  of  a  fence  running 
lengthwise  along  the  middle  of  the  street, 
and  connected  by  cross-fences  with  the  side 
of  the  street  opposite  to  the  premises  of 
plaintiff.  It  was  held  that  the  action  by  a 
private  individual  would  not  He.  The  court 
said:  "The  access  from  plaintiff's  lot  to  the 
street  has  not  been  cut  off  or  Impeded,  and. 
If  plaintiff  or  bis  immediate  neighbors  have 
more  occasion  to  pass  through  tbe  street 
than  the  public  at  large,  this  is  an  incon- 
venience in  degree  only,  and  is  not  an  in- 
jury in  kind  different  from  that  sustained  by 
the  public.  The  only  damage  complained  of 
by  plaintiff  Is  that,  by  reason  of  the  obstruc- 
tion, his  property  Is  lessened  and  decreased 
in  value.  But  it  has  been  expressly  held  by 
this  court  that,  in  an  action  to  recover  spe- 
cial damages  caused  by  placing  an  obstruc- 
tion in  the  street  opposite  tbe  residence  of  a 
plaintiff,  evidence  to  show  that  the  land 
would  sell  for  less  on  account  of  the  nui- 
sance Is  not  admissible."  In  Hogan  v.  Cen- 
tral Pacific  B.  B.  Co.,  71  Cal.  83,  11  Pac. 
876,  the  defendant  had  placed  an  embanli- 
ment  and  railway  track  along  Sacramento 
street  opposite  plaintiff's  property.  It  is 
said  In  tbe  opinion:  "The  facilities  and 
means  of  Ingress  and  egress  to  and  from 
plaintiff's  land,  and  the  free  use  and  occupa- 
tion thereof,  were  obstructed  by  the  embank- 
mant  and  track.  •  •  »  Plaintiff  suffered 
no  Injury  by  reason  of  the  construction  and 
operation  of  the  railroad  different  In  charac- 
ter or  kind  from  that  which  other  landown- 
ers fronting  on  the  Hue  of  the  street  have 
suffered.  •  »  •  We  are  of  opinion  the 
judgment  in  favor  of  defendant  was  proper 
and  should  be  affirmed."  See,  further,  San 
Jose  Ranch  Co.  v.  Brooks,  74  Cal.  403,  IG 
Pac.  250;  Siskiyou  Luu^^feSfiy  VJVei>t§/Nl&L 
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Cal.  511,  63  Pac.  1118;  Canal  ▼.  Newcomb, 
7  Mete.  276,  39  Am.  Dec.  778;  Fogg  v.  Ne- 
vada Co.,  20  Nev.  429,  23  Pac.  840;  Baker  v. 
Selma  Co.  (Ala.)  33  South.  685;  O'Brien  v. 
Norwich  &  Worcester  R.  R.,  17  Conn.  372; 
Thompson  on  Highways,  p.  256,  and  cases 
cited. 

The  cases  of  Fisher  t.  Znmwalt,  128  Oal. 
493,  61  Pac.  82,  and  S.  F.  Savings  Union  v. 
-R.  G.  R.  Petroleum  &  Mining  Company,  144 
Cal.  134,  77  Pac.  823,  66  L.  R.  A.  242,  are  not 
inconsistent  with  what  has  been  said.  In 
Fisher  v.  Zumwalt  the  odors  and  stenches 
from  the  defendant's  tanks  polluted  the  at- 
mosphere In  and  about  the  dwelling  house 
of  plaintiff;  and  the  court  held  that  the  fact 
that  It  affected  many  other  dwelling  bouses 
did  not  prevent  a  private  person  from  bring- 
ing his  action  to  abate  it.  The  court  said: 
"There  is  no  doubt  but  that  there  are  many 
nuisances  which  may  occasion  an  injury  to 
an  individual  from  which  an  action  would 
not  lie  by  him  in  bis  private  capacity,  unless 
he  can  show  special  damage  to  his  person 
or  property  differing  in  kind  and  degree  from 
that  which  is  sustained  by  other  persons 
who  are  subjected  to  similar  injury.  Among 
such  may  be  mentioned  the  Invasion  of  a 
common  and  public  right  which  every  one 
may  enjoy,  such  as  the  use  of  a  highway,  or 
canal,  or  public  landing  place.  •  ♦  ♦  In 
the  one  case  the  invasion  Is  of  a  public  right 
which  injures  many  individuals  in  the  same 
manner,  although  it  may  be  in  different  de- 
grees. In  the  other  case  no  public  or  com- 
mon right  is  Invaded,  but  by  the  one  nui- 
sance the  private  rights  and  property  of 
many  persons  are  Injured."  In  S.  P.  Sav. 
Union  V.  R.  G.  R.  Petroleum  Co.,  the  ob- 
struction prevented  the  plaintiff  from  access 
to  the  ocean.  The  court  said:  "An  obstruc- 
tion to  navigation,  In  so  far  as  it  would  pre- 
vent the  plaintiff  from  the  right  to  the  free 
use  of  the  public  waters  just  as  it  would 
prevent  every  one  else,  would  in  one  sense 
be  an  injury  suffered  alike  by  all  the  public. 
But  the  plaintiff  has  the  right  to  free  access 
from  his  land  to  the  ocean.  The  obstruction 
of  this  right  is  a  damage  different  in  kind 
from  that  suffered  by  the  general  public,  and 
in  such  case  a  private  person  may  maintain 
his  action."  We  know  of  no  case,  and  none 
has  been  cited,  where  it  has  been  held  that 
an  obstruction  to  a  public  highway  may  be 
abated  by  a  suit  at  the  Instance  of  a  private 
party,  where  the  damage  is  not  different  In 
kind  from  that  suffered  by  the  public  at 
large. 

Plaintiff  earnestly  contends  that  the  cases 
of  Klshlar  v.  Southern  Pacific  R.  R.  Co.,  134 
Cal.  636,  66  Pac.  848,  St  Clair  v.  San  Fran- 
cisco, etc.,  Ry.  Co.,  142  Cal.  647,  76  Pac.  485, 
and  Smith  v.  Southern  Pacific  R.  Co.  (Cai.) 
79  Pac.  868,  are  authority  In  support  of  this 
action.  Those  cases  were  all  actions  to  re- 
cover damages,  and  not  for  the  purpose  of 
abating  a  nuisance.  It  has  long  been  set- 
tled that  under  our  present  Constitution  an 


abutting  owner  may  maintain  an  action  to 
recover  the  damage  which  he  suffers  tlirough 
the  occupation  of  a  street  by  a  railway  com- 
pany. Eachus  V.  Los  Angeles,  etc,  Ry.  Co.. 
103  Cal.  614,  37  Pac.  750,  42  Am.  St  Rep. 
149.  These  decisions  are  placed  upon  the 
constitutional  provision  that  private  proper- 
ty shall  not  be  taken  or  damaged  without 
just  compensation  to  the  owner.  But  the 
gravamen  of  this  case  is  the  abatement  of  a 
nuisance.  It  is  alleged  incidentally  that  the 
nuisance)  has  depreciated  the  rental  value  of 
plaintiff's  property  to  plaintiff's  damage  in 
the  sum  of  (7,800.  It  Is  not  alleged  that  the 
value  of  the  property  has  been  depreciated, 
but  its  "rental  value."  The  nuisance  may 
have  depreciated  the  rental  value  of  plain- 
tiff's property,  and  yet  not  have  damaged 
the  plaintiff.  In  an  action  for  damages,  the 
plaintiff  must  show  that  he  has  sustained 
some  injury  for  which  he  can  recover  dam- 
ages, and  the  object  of  the  action  must  be 
the  recovery  of  such  damages.  We  cannot, 
under  the  moat  liberal  rules,  hold  that  this 
is  an  action  for  compensation  for  "taking  or 
damaging  private  property." 
The  Judgment  is  affirmed. 

.  We  concur:    HARRISON.  P.  J.;  HALL,  J. 


(1  Cat.  App.  2a) 
HAYDBN  V.  COLLINS. 

(Court  of  Appeal,   Third  District   California. 
July  5,  1905.) 

1.  Pleadino— Cause  of  Action  — Desio  na- 
tion. 

Where  a  complaint  states  any  cause  of  ac- 
tion entitlinz  plaintiff  to  any  relief  at  law  or 
In  equity,  it  Is  immaterial  that  it  does  not  prop- 
erly designate  the  form  of  action  alleged. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  39, 
Cent  Dig.  Pleading,  §  109.] 

2.  Same— Ejectment. 

A  complaint  alleging  that  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  the 
premises  descriijed,  that  defendant  was  a  ten- 
ant at  will,  that  his  tenancy  bad  been  deter- 
mined, and  after  due  notice  defendant  had  re- 
fused to  surrender  possession  and  remain  in 
the  occupancy  of  the  premises,  and  praying  for 
restitution  of  the  premises,  for  treble  damages, 
and  for  costs,  stated  a  cause  of  action  in  eject- 
ment 

[Ed.  Note. — For  cases  In  point  see  voL  17,' 
Cent.  Dig.  Ejectment  i  155.] 

3.  Same  —  Issues  —  Pboof  and  Vabiarce  — 
Ownership. 

Where  a  complaint  stated  a  cause  of  action 
in  ejectment,  alleging  plaintiff's  ownership  and 
right  to  possession,  which  was  denied  by  the 
answer,  an  issue  of  title  and  right  of  posses- 
sion was  thereby  tendered,  on  which  evidence 
of  plaintiffs  ownership  was  admissible,  though 
the  action  was  erroneously  styled  an  action  of 
forcible  entry  and  detainer. 

4.  EscBOW— Deeds— Delivery. 

Where  defendant  claimed  that  a  deed  to  the 

Property  in  que.'ition  under  which  he  claimed 
ad  ijeen  delivered  in  escrow,  but  the  evidence 
did  not  show  that  the  attorney  to  whom  the 
grantor  had  delivered  the  deed  in  escrow  under- 
stood that  it  had  been  delivered  to  him  beyond 
the  power  of  control  of  the  grantor,  and  at  her 
request  such  attorney  without  protest  aurren- 
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dered  tbe  deed  to  ber,  tbere  was  no  delivery 
sufficient  to  sustain  the  conveyance. 

[Ed.  Note. — For  cases  in  point,  pee  vol.  19, 
Cent.  Dig.  Escrows,  §  5.] 
6.  Deeds— Deuveby  atteb  Death  of  Gban- 

TOB. 

A  deed  cannot  be  executed  as  a  testa- 
mentary disposition,  to  Ije  delivered  after  the 
grantor's  death. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Deeds,  if  12;i,  140,  141.] 

6.  Specific  Perfobmance  —  Aobeeuent  to 
Devise— Considebatios—Sebvices. 

An  agreement  to  make  a  testamentary  dis- 
position of  property  in  consideration  of  serv- 
ices will  not  be  enforced  in  equity  until  the 
services  have  been  fully  performed,  and  then 
not  unless  it  appears  that  they  cannot  be  ade- 
quately  compensated  in  money. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent.  Dig.  Specific  Performance,  i  252.] 

7.  Vendob   ahd   Puechaseb  —  Contbact   of 
Sale— Evidence. 

Evidence  held  insufficient  to  establish  an 
agreement  by  an  incompetent  to  convey  certain 
property  to  defendant  by  deed  or. will,  in  con- 
sideration of  services. 

a  Landlobd  and  Tknant— Tenant  at  Will. 
•  Where  defendant  entered  and  remainedin 
possession  of  certain  real  estate  by  permission 
of  the  owner,  be  became  a  tenant  at  will. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  {  403.] 

9.  Ejectment— Pleading. 

Where,  in  ejectment,  defendant  denied  only 
that  plaintiff,  who  was  an  incompetent,  herself 
sigaed  the  notice  to  quit,  such  denial  did  not 
put  in  Issue  the  service  of  such  notice. 

10.  Same— GuABDiAN — Motive— Evidence. 

In  ejectment  to  recover  certain  premises  by 
the  guardian  of  an  incompetent,  evidence  of 
the  guardian's  motives,  and  his  belief  and  de- 
sires, was  immaterial. 

11.  Same — Convebsations. 

In  ejectment  by  the  guardian  of  an  incom- 
petent, conversations  between  the  guardian  and 
defendant  and  his  wife,  concerning  an  alleged 
agreement  between  defendant  and  tite  incom- 
petent as  to  the  property,  were  inadmissible. 

Appeal  from  Superior  Court,  San  Joaquin 
County;   W.  B.  Nutter,  Judge. 

Action  by  Sarah  C.  Hoyden,  an  Incompe- 
tent, by  A.  L.  Westing,  her  guardian,  against 
F.  H.  Collins.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Rehearing  denied  by  Supreme  Court  Sep- 
tember 1,  1905. 

A.  H.  Carpenter,  for  appellant  Nicol  & 
Orr  and  E.  P.  Foltz,  for  respondent 

Mclaughlin,    j.     This    action   was 

brought  to  recover  the  possession  of  certain 
real  property  in  the  city  of  Stockton.  The 
complaint  was  filed  May  23,  1903,  and  the 
following  facts  are  therein  aptly  and  suffi- 
ciently stated:  (1)  The  due  appointment  and 
qualification  of  the  guardian;  (2)  that  the  ac- 
tion was  brought  In  behalf  of  the  Incompe- 
tent; (3)  "that  said  Sarah  C.  Hayden  Is,  and 
was  at  all  times  herein  mentioned,  the  owner, 
and  Is  now  entitled  to  the  possession,  of  the 
premises":  (4)  that  on  September  24,  1901, 
defendant  "became  a  tenant  at  will  of  said 
premises,"  and  "that  be  was  at  all  times 
herein  mentioned,  and  now  is,  in  possession 
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thereof;  (6)  that  on  Aprfl  2,  1903,  said  de- 
fendant was  served  with  a  notice  In  writing, 
signed  by  said  Incompetent,  by  ber  said 
guardian,  requiring  said  defendant  to  quit 
said  premises,  and  to  deliver  up  possession 
of  the  same,  on  or  before  May  3,  1903;  (6) 
that  on  May  19,  1903,  defendant  was  served 
with  a  similar  notice,  requiring  him  to  quit 
and  deliver  up  possession  of  said  premises 
within  three  days  after  such  notice;  (7)  "that 
said  defendant  has  refused  and  neglected, 
and  still  refuses  and  neglects,  to  quit  said 
premises,  and  still  occupies  the  same";  (8) 
that  the  monthly  rental  value  of  the  property 
is  $15.  The  prayer  was  for  restitution  of  the 
premises,  for  treble  damages  and  costs  of 
suit 

The  demurrer  was  properly,  overruled. 
The  arguments  of  couns^  and  the  authorities 
cited  go  to  the  sufficiency  of  the  pleading  as 
a  complaint  In  forcible  entry  and  detainer, 
or  unlawful  detainer.  We  are  not  concerned 
with  technical  questions  as  to  the  proper 
designation  of  an  action.  It  is  for  us  to  de- 
termine whether  the  complaint  states  any 
cause  of  acticm  entitling  the  plalntilf  to  any 
relief  at  law  or  In  equity.  Reiner  v.  Schroe- 
der  (Cal.)  80  Pac.  517;  Rogers  ▼.  Duhart  97 
Cal.  605,  32  Pac.  570;  Grain  v.  AldHchs,  38 
Cal.  521,  99  Am.  Dec.  423;  Walsh  v.  Mc- 
Kean,  75  Cal.  522,  17  Pac.  673.  In  the  com- 
plaint before  us  it  Is  alleged  that  plaintiff  Is 
the  owner  and  entitled  to  the  possession  of 
the  premises,  that  the  tenancy  at  will  had 
been  determined,  and  that  defendant  after 
due  notice,  refused  to  surrender  possession 
and  remained  In  the  occupancy  of  said  prem- 
ises. These  averments  state  a  cause  of  ac- 
tl(»  in  ejectment  and  the  prayer  Is  for  the 
relief  which  may  be  granted  In  such  an  ac- 
tion. Civ.  Code,  t  3346;  McKissick  v.  Ash- 
by,  98  Cal.  424.  83  Pac.  729;  Wise  v.  Eve- 
land,  134  Cal.  617,  66  Pac.  1082;  Holloway 
y.  Gainae,  47  Cal.  476;  Payne  v.  Treadwell, 
16  Cal.  243;  McCarthy  v.  Yale,  89  Cal.  686; 
Moore  V.  Morrow,  28  Cal.  554.  In  the  ab- 
sence of  any  ambiguity  or  uncertainty.  It  Is 
no  objection  that  the  facts  stated  may  also 
show  a  cause  of  action  In  imlawful  detainer, 
or,  mayhap,  to  quiet  title.  Adams  v.  Hel- 
blng,  107  Cal.  302,  40  Pac.  422;  Brlson  t. 
Brison,  90  Cal.  329,  27  Pac.  186.-  The  de- 
fendant answering,  denied  that  plaintiff  was 
the  owner  or  entitled  to  possession,  and  set 
up  title  In  himself  under  a  conveyance  exe- 
cuted by.  the  Incompetent  August  24,  1002. 
He  also  claimed  under  an  agreement  to  con- 
vey and  make  testamentary  disposition  to 
him  of  this  and  other  property.  The  agree- 
ment so  pleaded  was  considered  by  this  court 
in  another  proceeding  between  the  same  par- 
ties, and  it  Is  therefore  unnecessary  to  give 
its  terms  here.  See  Estate  of  Hayden  (de- 
cided May  29,  1005)  81  Pac.  668.  The  cause 
was  tried  without  a  jury,  and  the  court  found 
In  accordance  with  the  averments  of  the 
complaint  and  against  the  averments  con- 
tained in  the  answerj^git^l^^jfnj^y^^gr- 
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ed  decreeing  that  plaintiff  have  and  recover 
po8Bes8lon  with  $10  damages  and  costs.  The 
Judgment  also  recited  that  the  plaintiff  was 
enfitled  to  a  vrrit  of  possession.  From  this 
Judgment  the  plaintiff  appeals  upon  a  bill  of 
exceptions. 

It  Is  first  contended  that  the  court  erred 
in  admitting  evidence  pertinent  to,  and  find- 
ing on,  the  question  of  ownership.  Thib  con- 
tention is  based  on  the  proposition  that  the 
title  Is  not  Involved,  and  that  evidence  to 
'  show  ownership  is  not  admissible  In  actions 
of  forcible  entry  and  detainer  or  unlawful 
detainer.  Conceding  the  premise,  the-  con- 
clusion does  not  follow.  Title  and  right  of 
possession  are  certainly  involved  In  the  case 
at  bar.  The  parties  made  the  issues,  and 
the  court  could  not  limit  the  scope  of  the  in- 
quiry nor  refuse  to  find  on  questions  so  clear- 
ly In  dispute.  We  have  seen  that  the  plead- 
ings presented  a  case  In  ejectment,  and,  no 
matter  what  the  action  might  be  styled  or 
called,  the  court  was  compelled  to  admit  the 
evidence  and  find  on  the  issues  go  pointedly 
presented  for  trial  and  decision.  Marshal  v. 
Shafter,  32  Cal.  191;  McCarthy  v.  Brown, 
113  Cal.  18,  45  Pac.  14;  Eva  v.  Symons,  145 
Cal.  202,  78  Pac.  648;  Nuttall  v.  Ix)veJoy,  90 
Cal.  16t.  27  Pac.  69;  Estate  of  Toomes,  54 
Cal.  517,  35  Am.  Rep.  83. 

The  case  was  evidently  tried  on  the  theory 
that  title  and  right  of  possession  were  both 
Involved,  fw  the  next  contention  of  appel- 
lant to  be  noticed  Is  that  the  finding  that 
plaintiff  owns  the  property  Is  not  sustained 
by  the  evidence.  This  point  is  so  Intimately 
connected  with  assaults  on  the  findings 
touching  the  deed  and  agreement  relied  upon 
by  appellant  that  all  of  these  questions  will 
be  ponsldered  together.  It  Is  claimed  that 
the  evidence  shows  title  and  right  of  posses- 
sion In  appellant.  This  contention  rests  on 
the  assumption  that  the  existence  and  valid- 
ity of  both  tie  deed  and  agi-eenient  were  es- 
tablished. It  seems  to  be  admitted  that  the 
title  is  in  plaintiff,  unless  it  passed  under 
one  or  the  other  of  these  alleged  transfers  or 
contracts. 

The  evidence  relating  to  the  execution  of 
and  property  conveyed  In  the  deed  is  far 
from  satisfactory;  but,  granting  that  It  was 
sufficient  In  form  and  substance,  still  it  could 
not,  and  did  not,  pass  title.  Delivery  with 
Intent  to  pass  title  Is  essential  to  a  valid  con- 
veyance of  real  property.  Black  v.  Sharkey, 
104  Cal.  280,  37  Pac.  939;  Kenney  v.  Parks, 
137  Cal.  531,  70  Pac.  556.  Appellant  admits 
that  the  deed  was  never  delivered  to  him, 
but  seems  to  rely  on  a  delivery  In  escrow; 
but  It  is  absolutely  essential  to  the  validity 
and  effectiveness  of -a  deed  In  escrow  that  It 
be  delivered  to  a  third  person  for  the  gran- 
tee, beyond  any  power  In  the  grantor  to  re- 
call or  revoke  it.  The  grantor  must  clearly 
and  unequivocally  evidence  an  Intent  and 
purpose  to  part  with  the  possession  and  con- 
trol of  the  deed  for  all  time.  In  short,  the 
delivery  and  transfer  must  be  irrevocable. 


Bury  v.  Toung,  08  Cal.  446,  33  Pac.  338,  35 
Am.  St.  Rep.  186;  Kenney  v.  Parks,  125  Cal. 
146.  .'>"  Pac.  772;  Wlttenbrock  v.  Cass,  110  Cal. 
1,  42  Pac.  300.  Such  was  not  the  case  here. 
The  lawyer  who  drew  the  deed,  and  who  says 
he  held  it  to  be  delivered  on  the  death  of  the 
grantor,  could  not  remember  anything  Mrs. 
Hayden  said  touching  this  point  so  vital  to 
the  validity  of  an  escrow.  He  evidently  did 
not  understand  that  It  bad  been  delivered  to 
him  beyond  any  power  of  recall,  for  he  gave 
It  to  the  grantor  with  other  papers  in  his 
possession,  upon  her  request,  and  apparently 
without  protest  or  question.  Mrs.  Hayden 
certainly  understood  that  it  was  imder  her 
control,  for  she  did  recall  It,  and  when  last 
seen  It  was  In  her  possession.  Then  there 
Is  another  salient  fact,  not  only  pointing  to 
the  Intent  and  puri>ose  of  the  grantor,  but 
showing  the  utter  Impotency  of  this  alleged 
conveyance.  The  lawyer  does  remember  that 
It  was  distinctly  understood  that  the  deed 
was  not  to  take  effect  until  after  Mrs.  Hay- 
den's  death.  This  clearly  shows  that  there 
could  have  been  no  such  delivery  as  is  requi- 
site to  the  validity  of  any  deed.  If  that 
deed  was  not  effective  as  a  conveyance  dur- 
ing the  life  of  the  grantor.  It  could  not  be- 
come quick  with  life  the  moment  she  died. 
If  delivery  with  inteflt  to  pass  title  was  not 
accomplished  in  life,  it  certainly  could  not  be 
accomplished  after  death.  When  annihila- 
•  tlon  as  to  this  world  and  its  concerns  comes 
upon  a  person,  all  power  to  act  is  gone,  and 
it  Is  the  wise  policy  of  the  law  to  frown  upon 
any  attempt  to  retain  In  eternity  the  power 
over  .iwoperty  enjoyed  In  life.  The  law  does 
not  allow  a  testamentary  disposition  by  deed. 
The  deed  which  falls  from  hands  palsied  by 
death  is  void,  and  equally  void  is  any  deed 
which  remains  nnder  the  control  of  the  gran- 
tor until  the  cord  of  such  control  Is  severed 
by  the  final  call.  The  essential  element  of 
delivery  while  power  to  deliver  remains  can- 
not be  dispensed  with.  If  the  title  does  not 
vest  when  the  deed  is  delivered,  it  does  not 
vest  at  all. 

The  undisputed  evidence  shows  that  this 
was  never  intended,  and  therefore  if  the 
deed  was  ever  made  it  did  not  pass  title.  It 
seems  clear,  however,  that' no  agreement  to 
make  testamentary  disposition  of  this  or  any 
other  property  was  shown.  Such  agree- 
ments must  be  established  by  clear  and  con- 
vincing evidence.  The  services  to  be  per- 
formed by  the  beneficiary  must  be  such  that 
tbey  cannot  be  adequately  compensated  in 
money,  and  tbey  must  be  fully  performed  by 
such  beneficiary  before  full  performance  can 
be  enforced.  Owens  v.  McNally,  113  Cal. 
451,  45  Pac.  710,  33  L.  R.  A.  369;  McCabe 
V.  Healy,- 138  Gal.  86,  70  Pac.  1008.  The  evi- 
dence here  is  vague  and  unsatisfactory.  Ap- 
pellant seems  to  be  at  sea  touching  its  most 
essential  terms.  He  is  sure  that  he  was  to 
get  certain  property,,  but  whether  he  was  to 
get  title  by  present  conveyance,  by  parol 
gift,  by  deed  in  escrow,  or  by  will,  is  more 
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than  be  can  say.  A  thorough  analysis  and 
study  of  tb«  evidence  convinces  us  that  noth- 
ing was  said  or  done  to  Indicate  an  agree- 
ment, l^re  was  no  meeting  of  minds  on 
any  definite  proposition  made  l)y  any  of  the 
parties.  Nothing  is  indicated  more  than  tliat 
Mrs.  Hayden  at  one  time  probably  intended 
to  remelnber  appellant  in  her  will,  or  "do 
something  for  him."  lie  came  there  at  ber 
request  and  lived  with  her.  He  bad  her 
house  rent  free,  the  use  of  wood  furnished 
from  her  property,  and  pursued  the  even 
tenor  of  his  way,  working  at  his  trade  most 
of  the  time.  In  fact.  It  seems  that  he  went 
atraut  his  business  in  the  usual  way  and  de- 
voted but  little  time  to  her  or  her  concerns. 
True,  be  boarded  her  for  a  time,  but  it  seems 
that  be  Icept  an  account  against  her  for  ar- 
ticles furnished.  We  are  left  groping  touch- 
ing th6  causes  which  induced  a  change;  but 
it  appears  that  about  February  1,  1903,  Mrs. 
Hayden  employed  a  servant,  who  waited 
upon  her  and  cooked  for  her  employer  and 
herself.  Mrs.  Hayden  paid  for  the  provi- 
sions and  paid  the  servant.  This  and  more 
is  gleaned  from  bis  evidence,  and  from  the 
same  source  we  derive  the  knowledge  that 
she  was  to  'give  him  the  property  if  she 
wanted  to,  that  everything  was  dependent 
on  her  will. 

From  the  foregoing  it  Is  apparent  that 
there  was  no  agreement,  and  that,  if  there 
was,  be  failed  In  ttie  performance  thereof; 
but,  conceding  that  such  an  agreement  ex- 
isted, .we  have  been  cited  to  no  law  giving 
countenance  to  the  proposition  that  an  agree- 
ment of  this  kind  could  operate  to  deprive 
the  incompetent  of  her  property,  or  any 
rights  pertaining  thereto,  during  her  life- 
time. Equity  will  enforce  the  full  perform- 
ance of  such  contracts  .where  the  beneficiary 
has  fully  performed  his  part  of  the  agree- 
ment; but  it  will  never  compel  perform- 
ance by  one  party  when  there  can  be  no  cer- 
tainty that  the  other  party  even  intends  to 
carry  out  the  promises  made  by  bim.  To  tie 
up  her  property  and  deprive  her  of  its  en- 
joyment and  use;  while  be  remained  free  to 
do  as  be  pleased,  would  be  Intolerable. 
O'Brien  v.  Perry,  130  Cal.  528,  62  Pac.  92T; 
Civ.  Code,  S  3390.  Equality  is  equity,  and 
there  could  be  no  equality  of  benefits  or  bur- 
dens if  onerous  restrictions  were  imposed 
upon  one  party  to  the  agreement,  while  the 
other  could  perform  or  repudiate  according 
to  bis  pleasure,  interest  or  whim.  From  the 
negative  pregnant  in  the  answer,  aided  by 
the  decree  of  distribution  Introduced  in  evi- 
dence, it  follows  that  the  title"  was  in  Mrs. 
Hayden;  and  this,  coupled  with  the  above 
considerations  as  to  the  invalidity  of  Tooth 
deed  and  agreement,  points  to  the  conclusion 
that  the  findings  relating  to  ownership,  pos- 
session, and  the  agreement  are  fully  sus- 
tained by  the  evidence.  The  appellant  en- 
tered and  remained  in  possession  by  permis- 
sion of  the  owner.  This  made  bim  a  ten- 
ant at  will.     Jones  t.  Shay,  50  Cal.  fi09; 


Wood  on  L.  &  T.  p.  48.  The  appellant  did 
not  deny  that  the  notices  to  quit  were  ser\'- 
ed.  His  denial  went  only  to  the  fact  that 
Mrs.  Hayden  did  not  herself  sign  the  notices. 

We  regard  the  other  findings  and  all  evi- 
dence relating  to  them  as  entirely  hnma- 
terlal.  The  motives  of  the  guardian,  what 
he  believed  or  desired,  had  nothing  what- 
ever to  do  with  the  issues  to  be  tried.  There 
could  be  no  prejudicial  error  if  the  findings 
and  rulings  in  this  regard  were  all  wrong. 
Clavey  v.  Lord,  87  Cal.  421,  25  Pac.  493; 
Costa  V.  Silva,  127  Cal.  354,  59  Pac.  695; 
(Jrlmbley  v.  Harrold,  125  Cal.  31,  57  Pac. 
558,  73  .\m.  St.  Rep.  19;  Corker  v.  Corker. 
87  Cal.  651,  25  Pac.  922.  The  rulings  on  evi- 
dence relating  to  the  execution  and  contents 
of  the  alleged  deed  were  more  than  liberal 
to  appellant.  No  doubtful  question  as  to  the 
admissibility  of  such  evidence  was  resolved 
against  bim.  The  conversations  between  the 
guardian  and  Mr.  and  Mrs.  Collins  concern- 
ing the  agreement  were  Inadmissible.  The 
self-serving  declarations  of  either  husband 
or  wife  would  be  plainly  Irrelevant,  and  if 
they  were  against  appellant's  interest  the 
rulings  were  not  prejudicial.  The  guardian 
had  testified  that  be  bad  never  talked  with 
Mrs.  Hayden  about  the  matter,  and  knew 
nothing  concerning  It  It  ia  obvious  from 
this  that  anything  he  might  say  could  not  de- 
prive bis  ward  of  her  property  or  rights. 
The  other  rulings  on  evidence  were  so  clear- 
ly right  that  It  could  serve  no  good  or  use- 
ful purpose  to  dwell  upon  them. 

The  Judgment  is  affirmed. 


We   concur: 
LES,  J. 


CHIPMAN,    P.    J.;    BUCK- 
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ROGERS  V.  BTERS. 
(Court  of  Appeal,  Third  District,   California. 
July  6.  1905.) 

Complaint— Amendment— DiFFEBEKT   Cause 

OF  Action— Limitations. 

Where  an  {triginal  complaint  was  based  on 
an  alleged  unconditional  promise  to  pay,  and. 
the  proof  establishing  a  conditional  promise,  a 
judgment  in  favor  of  plaintiff  was  reversed, 
whereupon,  after  limitations  had  run,  the  com- 
plaint was  amended,  so  as  to  state  a  cause  of 
action  on  a  conditional  promise,  the  second 
cause  of  action  was  not  the  same  as  that  alleged 
in  the  original  complaint,  and  was  barred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  §  545.] 

Appeal  from  Superior  Court,  Lassen  Coun- 
ty;  F.  A.  Kelly,  Judge. 

Action  by  L.  H.  Rogers  against  J.  D.  By- 
ers.  From  a  judgment  in  favor  of  plalntlfT, 
defendant  appeals.    Reversed. 

Rehearing  denied  by  Supreme  Court  Sep- 
tember 4,  1905. 

Garoutte  &  Goodwin,  for  appellant.  E.  V. 
Spencer,  N.  J.  Barry,  and  A.  D.  Burroughs, 
for  respondent. 

Mclaughlin,  J.  upon  a  former  appeal 
in  this  case,  the  Jijd8ni,€Uit.  and,.aA  , order 
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denying  a  new  trial  were  reversed,  because 
there  was  a  fatal  variance  between  the  al- 
legations of  the  original  complaint  and  the 
proofs.  Rogers  v.  Byers,  127  Cal.  531,  60 
Pac.  42.  It  was  there  held  that  certain  let- 
ters contained  conditional  promises  to  pay, 
and  did  not  support  the  averments  of  the 
complaint  After  the  remittitur  was^fllod  in 
the  court  below,  the  plaintiff  amended  her 
complaint  by  declaring  upon  such  condition- 
al promises  in  separate  counts.  In  other 
words,  she  stated  three  causes  of  action, 
each  of  which  rested  on  a  letter  from  defend- 
ant containing  a  conditional  promise  to  pay 
a  certain  note.  The  defendant  died  before 
the  trial,  and  the  executor  of  his  last  will 
was  substituted  as  defendant  In  this  action. 
The  executor,  answering,  denied  the  allega- 
tions of  the  amended  complaint,  and  as  a 
separate  defense  alleged  that  each  cause  of 
action  stated  therein  was  barred  by  the  pro- 
visions of  section  337  of  the  Code  of  Civil 
Procedure.  The  court  found  for  plaintiff  oa 
all  of  the  Issues,  and.  Judgment  having  pass- 
ed for  plalntifT,  the  defendant  appealed. 

In  the  bill  of  exceptions,  plaintiff  specifles 
many  particulars  in  which  the  evidence  Is  in- 
sufficient to  sustain  the  findings.  The  main 
question  argued  In  the  briefs  arises  from  the 
attack  on  the  finding  in  respondent's  favor 
on  the  statute  of  limitations.  It  is  conceded, 
and  under  the  evidence  it  must  be  held,  that, 
if  the  causes  of  action  stated  in  the  amended 
complaint  are  new  and  different  from  the 
cause  of  action  stated  In  the  first  instance, 
then  the  finding  in  question  is  erroneous. 
We  think  the  former  decision  is  absolutely 
conclusive  upon  this  question. 

The  letters  upon  which  the  causes  of  ac- 
tion stated  in  tt^e  amended  complaint  are 
based,  were  there  held  to  be  irrelevant,  and 
not  germane  to  the  cause  of  action  orginally 
pleaded.  If  there  was  an  absolute  failure 
of  proof,  and  the  proof  consisted  of  these 
letters.  It  follows  that  any  cause  of  action 
based  on  such  proof  must  be  foreign  to  the 
cause  of  action  stated  at  the  outset  If,  as 
was  there  said,  the  former  pleading  was 
predicated  upon  "one  promise,"  and  the  let- 
ters evidenced  "another  and  different  prom- 
ise," it  needs  no  more  than  the  mere  state- 
ment of  the  proposition  to  show  that  the 
causes  of  action  are  different  If  the  causes 
of  action  were  the  same,  then  certainly  the 
evidence  which  would  sustain  one  would  sus- 
tain the  other,  and  vice  versa.  The  Supreme 
Court  having  said  that  the  original  action 
was  based  upon  an  unconditional  promise  to 
pay,  and  that  the  letters  contain  only  condi- 
tional promises  to  pay,  It  follows,  neces- 
sarily, from  such  ruling,  that  the  causes  of 
action  stated  in  the  amended  complaint  are 
new  and  different  from  the  cause  of  action 
originally  pleaded.  The  causes  of  action 
stated  in  the  amended  complaint  having  ac- 
crued more  than  five  years  prior  to  the  filing 
of  said  complaint,  they  were  barred  by  the 


statute  of  limitations,  and  the  finding  to  the 
contrary  is,  therefore,  not  sustained  by  th» 
evidence. 
The  judgment  Is  reversed.        ** 

We  concur;     CHIPMAN,   P.  J.;    BUCK- 
LES, J. 


MEMORANDUM  DECISIONS. 


ARIZONA  NORTHERN  MINING  CO.  T. 
CAIN.  (Civ.  630.)  (Supreme  Court  of  Arizona. 
Feb.  23,  1897.)  Error  to  District  Court,  Mo- 
have County;  before  Justice  Jotin  J.  Hawlsins. 
E.  M.  Sanford  and  R.  J.  Baldwin,  for  plaintiff 
in  error.  Herndon  &  Norria  and  J.  31.  Murpliy, 
(or  defendant  in  error.    Affirmed. 


ARNOLD  GOLD  &  SILVER  MINING  CO. 
et  al.  V.  COWAN.  (Civ.  428.)  (Supreme  Court 
of  Arizona.  Jan.  2l,  1896.)  Error  to  District 
Court  Mohave  County;  before  Justice  John  J. 
Hawldns.  Carran  &  Pillsbury,  tor  plaiotiffs  in 
error.  J.  H.  Wright  for  defendant  in  error. 
Affirmed. 


AUSTIN  et  aL  ▼.  YATES.  (CIt.  667.)  (Su- 
preme (>>urt  of  Arizona.  Feb.  25,  1897.)  Ap- 
peal from  District  Court  Yavapai  County;  be- 
fore Justice  J.  J.  Hawkins.  T.  W.  Johnson, 
for  appellants.  Herndon  &  Norria,  for  appel* 
lee.    Affirmed. 


BANK  OF  ARIZONA  r.  LARKIN.  («▼. 
623J  (Supreme  Court  of  Arizona.  Feb.  23, 
1897.)  Appeal  from  District  Court  Yavapai 
County;  before  Justice  A.  C.  Baker.  Herndon 
&  Norris,  for  appellant  J.  H.  Wright  for 
appellee.    Affirmed. 


BAUER  et  aL  T.  WAGNER  et  al.  (Cir. 
494^  (Supreme  Ourt  of  Arizona.  May  4, 
1890.)  Appeal  from  District  Court  Cochise 
Ounty;  before  Justice  J.  D.  Bethune.  Chariea 
S.  Clark,  for  appellants.  A.  R.  E^^lish,  for 
appellees.    Affirmed. 


BBCKNER  T.  SCOTT.  (Civ.  622^  (Sn- 
preme  Court  of  Arizona.  Jan.  80,  1897.)  Ap> 
peal  from  District  CJourt  Mohave  County;  be- 
fore Justice  John  J.  Hawkins.  Breeze  & 
Burris  and  Herndon  ft  Norris!,  for  appellant. 
R.  E.  Sloan,  (or  appellee.  Affirmed.  Dismis*- 
ed,  with,  costs,  on  authority  of  counsel  for  ap- 
pellant   19  Sup.  Ct  873,  43  L.  Ed.  IISL 


BILLUPS  ▼.  GRAY.  (CTv.  665.)  (Supreme 
Court  of  Arizona.  Feb.  26,  1897.)  Appeal 
from  District  Court  Maricopa  County;  before 
Justice  A.  C.  Baker.  A.  J.  Daggs,  (or  appel- 
lant Fitch  &  Campbell,  (or  appellee.  Affirm, 
ed. 


BOOTH  T.  TERRITORY.  (CJr.  110.)  (Su- 
preme Court  e(  Arizona.  Jan.  18,  1896.)  Ap- 
peal (rom  District  Court  Gila  County;  before 
Justice  O.  T.  Rouse.  E.  J.  Edwards,  (or  a|^ 
pellnnt  Thomas  D-  Satterwhite^  Atty.  Gea« 
for  the  Territory.    Affirmed. 
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BRYAN  V.  COCHISE  COUNTY.  (Civ.  499.) 
(Supreme  Court  of  Arizona.  Jan.  21,  1896.) 
Appeal  from  District  Court,  Cochise  County; 
before  Justice  J.  D.  Bethuue.  James  Reilly, 
for  appellant.  George  W.  Swain,  for  appellee. 
Affirmed. 


,  BUCKALEO  y.  GOLDSCHMIDT.  (CIt. 
53S.J  (Supreme  Court  of  Arizona.  Jan.  15, 
189 1.)  Appeal  from  District  Court,  Pima  Coun- 
ty; before  Justice  J.  D.  Betlmne.  Barnes  & 
Martin,  for  appellant.  S.  M.  Franklin,  for  ap- 
pellee.   Affirmed. 


BURTIS  V.  FAULKNER  et  al.  (Civ.  521.) 
(Supreme  Court  of  Arizona.  May  4,  1896.) 
Appeal  from  District  Court,  Maricopa  County; 
before  Justice  A.  C.  Baker.  Damron  &  Cren- 
shaw, for  appellant.  Millay  &  Bennett,  for 
appellees.    Affirmed. 


CADMAN  V.  OLD  DOMINION  COPPEB 
CO.  (Civ.  613.)  (Supreme  Court  of  Arizona. 
jTan.  15,  1896.)  Error  to  District  Court,  Gila 
Ojunty ;  before  Justice  O.  T.  Rouse.  Barnes  & 
Martin,  for  plaintiff  in  error.  Fitoh  &  Campbell, 
for  defendant  in  error.    Dismissed. 


CHALON  V.  TERRITORY.  (Cr.  116.)  (Su- 
preme Court  ai  Arizona.  Feb.  23,  1897.)  Ap- 
peal from  District  Court,  Graham  County;  be- 
fore Justice  O.  T.  Rouse.  William  M.  Lovell, 
J.  M.  McCullum,  and  R.  S.  Patterson,  for  ap- 

Jellant.    J.  F.   Wilson,  Atty.   Gen.,   Wil^   E. 
ones,  and  William  H.  Barnes,  for  the  Terri- 
tory.   Affirmed. 


COCHISE  COUNTY  v.  BOARD  OF  SUP'RS 
OF  COCHISE  COUNTY.  (Civ.  616.)  (Su- 
preme Court  of  Arizona.  January  18,  1896.) 
Appeal  from  District  Court,  Cochise  County; 
before  Justice  J.  D.  Bethune.  G.  W.  Sw«in, 
for  appellant.  Charles  S.  Clark,  for  appellee. 
Affirmed. 


CROW  et  al.  v.  ADAMS.  (Civ.  658.)  (Su- 
preme Court  of  Arizona.  Jan.  15,  1897.)  Ap- 
peal from  District  Court,  Maricopa  County; 
before  Justice  A.  C.  Baker.  Millay  &  Bennett, 
for  appellee.    Affirmed. 


CRQW  et  al.  v.  HOREN.  (Civ.  560.)  (Su- 
preme Court  of  Arizona.  Jan.  15,  1897.)  Ap- 
peal from  District  Court,  Maricopa  County; 
before  Justice  A.  C.  Baker.  Millay  &  Bennett, 
for  appellee.    No  opinion.    Affirmed. 


CROW  et  al.  v.  SMALL.  (Civ.  5.59.)  (Su- 
preme Court  of  Arizona.  Jan.  15,  1897.)  Ap- 
peal from  District  Court,  Maricopa  County; 
before  Justice  A.  C.  Baker.  Millay  &  Bennett, 
for  appellee.    Affirmed. 


DUNBAR  V.  TERRITORY.  (Cr.  114.)  (Su- 
preme Court  of  -Arizona.  May  5,  1896.)  Ap- 
peal from  District  Court,  Pima  County:  before 
Justice.  J.  D.  Bethune.  Mark  A.  Smith  and 
W.  H.  Barnes,  for  appellant.  Thomas  D.  Sat- 
terwhite,  Atty.  Gen.,  for  the  Territory.  Re- 
versed. 


FITTS  V.  MAYOR,  ETC..  OF  CITY  OF 
TOMBSTONE.  (Civ.  mi.)  (Supreme  Court  of 
Arizona.    May  4,  189G.)    Appeal  from  District 


Court,  Cochise  County;  before  Justice  J.  D. 
Bethiine.  Allen-  R.  English,  for  appellant.  G. 
W.  Swain  and  C.  S.  Clark,  for  appellees.  Af- 
firmed. 


FORD  et  al.  v.  TERRITORY.  (Cr.  471.) 
(Supreme  Court  of  Arizona.  Jan.  21,  1890.) 
Appeal  from  District  Court  Pima  County;  be- 
fore Justice  J.  D.  Bethune.  Rochester  Ford 
and  S.  M.  Franklin,  for  appellants.  Thomas 
D.  Satterwhite,  Atty.  Gen.,  for  the  Territory. 
Affirmed. 

Modified  February  12,  1896. 


GACTJEUS  V.  HENDERSON.  (Civ.  497.) 
(Supreme  Court  of  Arizona.  Jan.  21,  1886.) 
Appeal  from  District  Court,  Cochise  County; 
before  Justice  J.  D.  Bethune.  Allen  R.  Eng- 
lish, (or  appellant.  William  Herring,  for  ap- 
pellee.   Affirmed. 


GILA  COUNTY  v.  THOMPSON.  (Civ. 
475.)  (Supreme  Court  of  Arizona.  Jan.  16, 
1896.)  Appeal  from  District  Court,  Gila  Coun- 
ty; before  Justice  Owen  T.  Rouse.  J.  W. 
Wentworth  and  Kibbey  &  Williams,  for  aK>el- 
lant.    B.  J.  Edwards,  for  appellee.    Dismissed. 


GILA  COUNTY  ▼.  THOMPSON.  (Civ. 
476.)  (Supreme  Court  of  Arizona.  Jan.  16, 
1896.)  Appeal  from  District  Court,  Gila  Coun- 
ty; before  Justice  Owen  T.  Rouse.  J.  W. 
Wentworth  and  Kibbey  &  Williama,  for  appel- 
lant. Peter  T.  Robertson,  for  appellee.  Dis- 
missed.' 


GILA  COUNTY  ▼.  THOMPSON  et  al.  (Civ, 
439J  (Supreme  Court  of  Arizona.  March  17, 
1897.)  Appeal  from  District  Court,  Gila  Coun- 
ty; before  Justice  Owen  T.  Rouse.  Cox  & 
Street,  for  appellant  E.  J.  Edwards,  W.  H. 
Barnes,  and  Joseph  Campbell,  for  appellees. 
Reversed. 


GOODMAN  (DAGOS,  Intervener)  v.  FREE- 
MAN et  al.  (Civ.  StiSJ  (Supreme  Court  of 
Arizona.  Feb.  26,  lS9t.)  Appeal  from  Dis- 
trict Court,  Maricopa  County;  before  Justice 
A.  C.  Baker.  A.  J.  Daggs  and  J.  B.  Wood- 
ward, for  appellants.  Fitch  &  Campbell  and 
E.  M.  Doe,  for  appellees.    Affirmed. 


GOODMAN  (DAGGS,  Intervener)  v.  FREE- 
MAX  et  al.  (Civ.  504.)  (Supreme  Court  of 
Arizona.  Feb.  26,  1897.)  Appeal  from  Dis- 
trict Court,  Maricopa  County;  before  Justice 
A.  C.  Baker.  A.  J.  Daggs  and  J.  B.  Wood- 
ward, for  appelalnts.  Fitch  &  Campbell  and 
E.  M.  Doe,  for  appellees.    Affirmed. 


GRADY  V.  McMILLON  et  al.  (Civ.  5.50.) 
(Supreme  Court  of  Arizona.  Feb.  23,  18J)".) 
Error  to  District  Ourt,  Coconino  County;  be- 
fore Justice  J.  J.  Hawkins.  B.  M.  Sanford,  J. 
W.  Ross,  and  H.  D.  Ross,  for  plaintiff  in  er- 
ror. E.  S.  Gosney  and  Oscar  Gibson,  for'  de- 
fendants in  error.    Affirmed. 


HANCOCK  et  al.  v.  PEMBERTON.  (Civ. 
524.)  (Supreme  Court  of  Arizona.  Jan.  16, 
1896.)  Appeal  from  District  Court.  Maricopa 
County;    before  Justice  A.  C.   Baker.    C.   r. 


Ainswortb,  for  appellee. 
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HARVEY  V.  PRIEST.  (Civ.  5(5t.)  (Sn- 
preme  Court  of  Arizona.  Feb.  25.  18U7.)  Ap- 
peal from  District  Court,  Yuma  County:  be- 
fore Justice  A.  C.  Balder.  Samuel  Purdy  and 
Murat  Slasterson,  for  appellant.  C.  I^.  Brown, 
N.  O.  Hudsou.  aud  Fitch  &  Campbell,  for  ap- 
pellee.   Affirmed. 


HAYDEX  et  al.  v.  TERRITORY.  (Cr.  121.) 
(Supreme  Court  of  Arizona.  Fob.  24,  18!)7.) 
Appeal  from  District  Court.  Pima  County;  be- 
fore .Tustice  O.  T.  Rouse.  Charlea  Blenman.  for 
appellants.  J.  F.  Wilson.  Atty.  Gen.,  and  Wil- 
liam M.  Lovell,  for  the  Territory.    Affirmed. 


HENRIETTA  MIN.  &  MILL.  CO.  v. 
■  GARDNER.  (Civ.  539.)  (Supreme  Court  of 
Arizona.  Feb.  2.3,  180t.)  Error  to  District 
Court,  Yavapai  County;  before  Justice  J.  D. 
Bethuae.  J.  F.  Wilson,  for  plaintiff  in  error. 
Robert  E.  Morrison  aud  Herndon  &  Norris,  for 
defendaut  in  error.  Affirmed.  Reversed  in  173 
U.  8.  123,  19  Sup.  Ct.  327,  43  L.  Ed.  037. 


HENRIETTA  MIN.  &  MILL.  CO.  v.  HILL. 

(Civ.  ."VM.)  (Supreme  Court  of  Arizona.  Feb. 
26,  1897.)  Error  to  District  (3ourt,  Yavapai 
County;  before  Justice  John  J.  Hawkins.  J. 
F.  Wilson,  for  plaintiff  in  error.  Andrews  & 
Ling,  for  defendant  in  error.  Modified,  by 
striking  out  lien;  otherwise,  affinned.  Affirm- 
ed in  173  U.  S.  223,  19  Sup.  Ct.  877,  43  L.  Ed. 
677. 


HENRIETTA    MIN.     &    MILL.     CO.    t. 

JOHNSON.  (Civ.  7>40.)  (Supreme  Court  of 
Arizona.  I^eb.  26,  18!)7.>  Error  to  District 
Court,  Yavapai  County;  before  Jnstice  John  J.- 
Hawkins.  J.  F.  Wilson  and  Barnes  &  Martin, 
for  plaintiff  in  error.  Robert  E.  Morrison  and 
E.  M.  Sanford,  for  defendant  in  error.  Modi- 
fied, by  striking  out  lieu;  otherwise,  affirmed. 
Affirmed  in  173  U.  S.  221,  19  Sup.  Ct.  402.  43 
L.  Ed.  675. 


In  re  HUGHES.  (Civ.  .'i.m)  (Supreme 
Court  of  Arizona.  Jan  15.  1897.)  .\ppeal  from 
District  Court,  Pima  County;  before  Justice  J. 
D.  Bethune.  Rochester  Ford,  for  appellees. 
Affirmed. 


JONES  V.  TERRITORY.  (Cr.  119.)*  (Su- 
preme Court  of  .Vrizona.  Feb.  23,  1897.)  Ap- 
peal from  District  Court  Yavapai  County;  be- 
fore Ju.stice  J.  J.  Hawkins.  T.  W.  Johnson, 
for  appellant.  R.  E.  Morrison,  Dist.  Atty.,  for 
the  Territory.    Affirmed. 


JORDAN  V.  MARICOPA  COUNTY.  (Civ. 
.520.)  (Supreme  ^'ourt  of  Arizona.  Jan.  17, 
189*).)  Appeal  from  District  Court.  Maricopa 
County;  before  Justice  A.  C.  Baker.  Kibbcy 
&  Williams,  for  appellant.  Jerry  Millay,  Dist. 
Atty.,  for  appellee.    Dismissed. 


KELTON  V.  CAMERON.  (Civ.  49fi.)  (Su- 
preme Court  of  -Vrizona.  Jan.  17,  1890.)  Ap- 
peal from  District  Court,  Pima  County;  before 
Justice  J.  D.  Bethune.  Barnes  &  Martin,  for 
appellant.  Rochester  Ford,  for  appellee.  Dis- 
missed. 

•Note  by  Reporter.— Record  shows;  "Opinion  filed 
March  6.  1897.'*  But  none  appears  In  the  records  of 
the  office  of  the  clerk  of  the  Supreme  Court. 


LARES  T.  TERRITORY.  (Cr.  109.)  (Su- 
preme Court  of  .\rizona.  .Jan.  24.  1896.)  Ap- 
peal from  District  Court,  Pinal  County;  before 
Justice  O.  T.  Rouse.  J.  S.  Sniffeu,  for  appel- 
lant. F.  M.  Doun  and  A.  S.  Humphries,  for 
the  Territory.    Affirmed. 


LASHLEY  ▼.  UNITED  STATES.  (Cr. 
120.)  (Supreme  Court  of  Arizona.  Feb.  24, 
1897.)  Appeal  from  District  Court,  Pima  Coun- 
ty; before  Justice  J.  D.  Betlinne.  Charles 
Blenman,  for  appellant.  Alfred  B>ankliii,  Aast. 
U.  S.  Atty.    Affirmed. 


LEMON  V.  TERRITORY.  (Cr.  112.)  (Su- 
preme Court  of  .\rizona.  May  4,  1890.)  Ap- 
|)eal  from  District  Court,  Pima  County;  before 
Justice  J.  D.  Betbnne.  Barnes  &  Martin  and 
(Jharles  Blenman,  for  appellant.  Thomas  D. 
Satterwhite.  Atty.  Gen.,  aud  William  M.  Lov- 
ell, for  the  Territory.    Affirmed. 


LESTON  V.  MAN.  (Civ.  571.)  (Supreme 
Court  of  Arizona.  March  17,  1897.)  Appeal 
from  District  Court,  Cochise  County;  before 
.Justice  John  J.  Hawkins.  Allen  R.  Engli^Oi, 
for  appellant.  Barnes  &  Martin,  for  app«llee. 
Affirmed. 


LINN  et  al.  v.  GII^  BEND  RESERVOIR 
&  IRRIGATION  CO.  (Civ.  45.->.t  (Supreme 
Court  of  Arizona.  Jan.  20,  1896.)  Appeal- 
from  District  Court,  Maricopa  County;  biefore 
Justice  A.  C.  Baker.  W.  H.  Barnes,  Joseph 
C.  I'erry,  and  J.  B.  Woodward,  for  appellant. 
Millay  &  Bennett,  O.  F.  Ainsworth,  and  Thom- 
as Armstrong,  Jr.,  for  appellees.     Affirmed. 


LOHMAN  V.  WILLARD.  (Civ.  5.'?4.)  (Su- 
preme Court  of  Arizona.  Feb.  23,  1897.)  Ap- 
peal from  District  Court.  Yavapai  County;  be- 
fo»e  Justice  John  J.  Hawkins.  R.  E.  Sloan,  R. 
E.  Morrison,  and  T.  W.  Johnson,  for  appellant. 
Herndon  &  Norris,  for  appellee.    Affirmed. 


LOTTIE  MINING  CO.  t.  WHITAKER. 
(Civ.  5,')4.)  (Supreme  Court  of  Arizona.  Feb. 
23.  1897.)  Error  to  District  Court,  Yavapai 
County:  before  .Tustice  John  J.  Hawkins.  £. 
M.  Sanford,  for  plaintiff  in  error.  Herndon  & 
Norris,  for  defendant  in  error.    Affirmed. 


LUKE  V.  ALLEN.  (Civ.  529.)  (Supreme 
Court  of  Arizona.  Jan.  18,  1896.)  Appeal 
from  District  Court,  Maricopa  Connt.v;  be- 
fore Justice  A.  C.  Baker.  Pierce  Evans,  for 
appellee.     Affirmed. 


McNARY  et  al.  v.  WALKER  et  al.  (Civ. 
549.)  (Supreme  Court  of  Arizona.  Feb.  2.'>. 
1897.)  Appeal  from  District  Court.  Yavapai 
County;  before  Justice  J.  J.  Hawkins.  E. 
M.  Sanford,  for  petitioners.  Robert  E.  Mor- 
rison and  J.  F.  Wilson,  for  respondents.  Af- 
firmed. 


MARKS  V.  FRANKLIN  et  al.  (Civ.  532.) 
(Supreme  Court  of  Arizona.  May  5,  18SK!.) 
Application  for  writ  of  mandamus.  W.  H. 
Stiiwell,  for  petitioner.  Thomas  D.  Satter- 
white, for  respondents.    Dismissed. 


MARSHALL  v.  BI'RTIS.    (Civ.  .>!.<».)    (Su- 
preme  Court  of  Arizona.     Feb.  23,  1897.)    Apvi 
peal   from   District   Court,    Maricopa   County 
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before  Justice  A.  C.  Baker.  Thomas  Arm- 
strong, Jr.,  and  W.  H.  Stilwell,  for  appellant. 
Pitch  &  Campbell,  for  appellee.  Afflnned.  172 
0.  S.  ti30,  43  L.  Ed.  579,  19  Sup.  Ct.  290. 


MEADOR  V.  ZENOS  CO-OPERATIVE 
MERCANTILE  &  MFG.  INST.  (Civ.  S.'il.) 
(Supreme  Court  of  Arizona.  Feb.  23,  1897.) 
Appeal  from  District  Court,  Maricopa  County; 
before  Justice  A.  C.  Baker.  W.  11.  Stilwell, 
for  appellants.  Mortou  &  Sherman  and  Dam- 
roD  &  Crenshaw,  tor  appellee.    Afllrmed.  - 


MILLER  et  al.  v.  WEBB.  (Cir.  510.)  (Su- 
preme Court  of  Arizona.  May  4,  1800.)  Ap- 
peal from  District  (^urt,  Yavapai  County;  be- 
fore Justice  John  J.  Hawkins.  Herndon  & 
Norris,  for  appellants.  J.  F.  Wilson,  for  ap- 
pellee.   Affirmed. 


jriTHEIAS  V.  TERRITORY.  (Cr.  117.) 
(Supreme  Court  of  Arizona.  Feb.  23,  1897.) 
Appeal  from  District  Court,  Pinal  County;  be- 
fore Justice  O.  T.  Rouse.  J.  F.  Wilson,  Atty. 
Gen.,  and  F.  M.  Doan,  Dist  Atty.,  for  the 
Territory.  John  S.  SuiSen,  for  respondent. 
Affirmed. 


MUDUSBACH  v.  TERRITORY.  (Cr.  111.) 
(Supreme  Court  of  Arizona.  Oct.  2,  1806.) 
Appeal  from  District  Court,  Coconino  County; 
before  Justice  John  J.  Hawkins.  E.  S.  Clark, 
Herndon  &  Norris,  and  E.  S.  Cosney,  for  ap- 
pellant. John  F.  Wilson,  Atty.  Gen.,  J.  E. 
Jones,  and  J.  S.  Bunch,  for  the  Territory.  Re- 
versed. 


OnUICK  r.  SHERMAN.  (Oiv.  525.)  (Su- 
preme Court  of  Arizona.  Jan.  ItS,  185H}.)  Ai/ 
peal  from  District  Court,  Maricopa  Couuty;  be- 
fore Justice  A.  C.  Baker.  Kibbey  &  Williams, 
for  appellant.  C:  F.  Ainsworth,  for  appellee. 
Affirmed.- 


OTIS  T.  CITY  OP  PRESCOTT.  (Civ.  511.) 
(Supreme  Court  of  Arizona.  Jan.  22,  18t)G.) 
Appeal  from  District  Court,  Yavapai  Couuty; 
before  Justice  John  J.  Hawkins.  Johnson  & 
Sloan  and  E.  W.  Sanford,  for  appellanU  J.  F. 
Wilson,  for  appellee.    AUiruied. 


PINAL  COUNTY  v.  ERASER.  (Qv.  520.) 
(Supreme  Court  of  Arizona.  May  5,  1890.) 
Appeal  from  District  Court,  Pinal  County;  be- 
fore Justice  Owen  T.  Rouse.  Fletcher  M. 
Doan  and  C.  W.  Wright,  for  appellant.  J.  8. 
Sniffeu  and  E.  J.  Edwards,  for  appellee.  Af- 
firmed. 


MURPHY  et  al.  v.  TERRITORY.  (Cr.  118.) 
(Supreme  CJourt  of  Arizona.  Feb.  24,  1897.) 
Appeal  from  District  Court,  Pima  County;  be- 
fore Justice  J.  D.  Bethune.  Charles  Blen- 
man,  for  appellants.  J.  F.  Wilson,  Atty.  Gen., 
for  the  Territory.    Affirmed. 


MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK 
V.  ARHELGER.  (Civ.  495.)  (Supreme 
Court  of  Arizona.  Jan.  30,  1897.)  Appeal 
from  District  Court,  Gila  County;  before  Jus- 
tice Owen  T.  Rouse.  J.  B.  Efirly,  for  appellant. 
E.  J.  Edwards,  for  appellee.     Reversed. 


NEW  YORK  LIFE  INS.  CO.  v.  PEREZ  et 
al.  (Civ.  509.)  (Supreme  Court  of  Arizona. 
Oct  1,  189C.)  Appeal  from  District  Court, 
Apache  County;  before  Justice  John  J.  Haw- 
kins. J.  F.  Wilson,  for  appellant.  Herndon  & 
Norris,  for  appellees.     Reversed. 


NORTHWESTERN  NAT.  BANK  et  al.  t. 
FREEMAN  et  al.  (CSv.  4.50.)  (Supreme  Court 
of  Arizona.  Jan.  18.  189(i.)  Appeal  from  Dis- 
trict Court,  Coconino  County;  before  Justice 
.John  J.  Hawkins.  Herndon  &  Norris  icud  E. 
E.  Ellinwood,  for  appellants.  H.  Z.  Zuck  and 
C.  E.  &  F.  Herrington.  for  appellees.  Affirm- 
ed, 171  U.  S.  020,  43  L.  Ed.  307,  19  Sup.  Ct. 
36. 


NUGENT,  Prison  Sup't,  ▼.  STATE  OF 
ARIZONA  IMP.  CO.  (CMv.  !>42.)  Supreme 
Court  of  Arizona.  Feb.  2(),  1897.)  Appeal 
from  District  Court,  Yuma  County ;  before  .lus- 
tice  A.  O.  Baker.  J.  F.  Wilson.  Atty.  Gen., 
for  appellant.  Eugene  S.  Ives  and  L.  H.  Chal- 
mers, for  appellee.    Affirmed. 


PINAL  COUNTY  v.  WEEDIN.  (Civ.  528.) 
(Supreme  Court  of  Arizona.  May  5,  1896.) 
Appeal  from  District  Court,  Pinal  Count}-;  be- 
fore Justice  Owen  T.  Rouse.  Fli'teher  M. 
Doan,  for  appellant  Edwards  &  Lovell,  for 
appellee.    Affirmed. 


PINAL  COUNTY  v.  WEEDIN.  (Civ.  527.) 
(Supreme  Court  of  Arizona.  May  5.  1896.) 
Appeal  from  District  Court  Pinal  County;  be- 
fore Justice  Owen  T.  Rouse.  Fletcher  M. 
Doan.  for  appellant.  Edwards  &  Lovell,  for 
appellee.    Affirmed. 


RELTON  V.  CAMERON.  (Civ.  557.)  (Su- 
preme Court  of  Arizona.  February  26,  1897.) 
Error  to  District  Court  Pima  (bounty;  before 
Justice  J.  D.  Bethune.  Barnes  &  Martin,  for 
plaintiff  in  error.  Rochester  Ford,  for  defend- 
ant in  error.    Dismissed. 


REPUBLICAN  PUB.  CO.  v.  GILL.  (Civ. 
487.)  (Supreme  Court  of  Arizona.  May  4, 
189C.)  Appeal  from  District  C^urt  Pima 
County;  before  .Tustice  J.  D.  Bethune.  Barnes 
&  Martin  and  Clark  Churchill,  for  appellant. 
S.  M.  Franklin,  for  appellee.    Affirmed. 


RODGERS  V.  TERRITORY.  (Cr.  115.) 
(Supreme  Court  of  Arizona.  Feb.  24. 1897.)  Ap- 
peal from  District  Court,  Pima  County;  before 
Justice  O.  T.  Rouse.  Rochester  I"ord  and 
Charles  Blenman,  for  appellant.  J.  P.  Wilson, 
Atty.  Gen.,  ond  William  M.  Lovell,  for  the 
Territory.    Affirmed. 


ROOT  v.  FAY.  (Civ.  4."?7.)  (Supreme  Court 
of  Arizona.-  May  5,  18!M!.)  Appeal  ffom  Dis- 
trict Court.  Mohave  County;  before  .Tustice 
John  J.  Hawkiu.s.  Herndon  &  Norris.  for  ap- 
pellant. Stewart  &  Doe  and  J.  C.  Campbell, 
for  appellee.  Judgment  of  January  18.  1896. 
modified,  so  that  snid  case  be  remanded  for  a 
now  trial.  See  opinion  in  5  Ariz.  19,  43  Pac. 
.527. 


SALT  RIVER  VALLEY  GOLD  MINING 
Co.  et  al.  V.  NORTON  et  al.  (Civ.  48:^.)  (Su- 
preme Court  of  Arizona.  Feb.  14.  189(>.)  Ap- 
jieal  from  District  Court.  Maricopa  County; 
before  .Justice  A.  C.  Baker.    C.  F.  .\insworth, 
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SANTA  Ffi  P.  &  P.  R.  CO.  t.  HURLEY. 

(Civ.  501.)  (Supreme  Court  of  Arizona.  Jan. 
30,  1897.)  Appeal  from  District  Court,  Yava- 
pai County;  before  Justice  J.  D.  Bethune. 
Johnston  &  Sloan  and  L.  H.  Chalmers,  for  ap- 
pellant. J.  F.  Wilson  and  Hemdon  &  Norris, 
for  appellee.  Affirmed.  Judgment  affirmed, 
with  costs  and  interest,  by  divided  court.  19 
Sup.  Ct  879,  43  L.  Ed.  1183. 


SATTERWHITE  v.  PIMA  COUNTY.  (Civ. 
458.)  (Supreme  Court  of  Arizona.  Jan.  20, 
1800.)  Appeal  from  District  Court,  Pima  Coun- 
ty; before  Justice  J.  D.  Bethune.  Rochester 
Ford,  for  appellant.  Charles  W.  Wright,  for 
appellee.    Affirmed. 


SCHTTLTZ  ct  al.  t.  TERRITORY.  (Cr. 
1130  (Supreme  Court  of  Arizona.  Oct.  1, 
1806.)  Appeal  from  District  Court,  Yavapai 
County;  before  Justice  J.  J.  Hawkins.  R.  E. 
Sloan,  for  appellants.  John  F.  Wilson.  Atty. 
Gen.,  and  R.  K.  Morrison,  for  the  Territory. 
Reversed. 


SEAVERNS  et  al.  v.  WELCH.  (Civ.  445.) 
(Supreme  Court  of  Arizona.  Ma^  5,  1896.) 
Appeal  from  District  Court,  Cochise  County; 
before  Justice  J.  D.  Bethune.  William  Her- 
ring aud  Sarah  I.  Herring,  for  appellants.  W. 
H.  Stilwell,  for  appellee.  Reversed.  Judgment 
of  January  18,  1890,  modified,  so  that  said  case 
be  remanded  for  a  new  trial. 


SHORB  T,  HOADLEY.  (Civ.  5fifi.)  (Su- 
preme Court  of  Arizona.  Jan.  15,  1897.)  Ap- 
peal from  District  Court.  Maricopa  County; 
before  Justice  A.  C.  Baker.  Thomas  Arm- 
strong, Jr.,  for  appellee.    Affirmed. 

(3  Ariz.  212)      • 

SIMMS  V.  SIMMS.  (Civ.  552.)  (Supreme 
Court  of  Arizona.  Feb.  23,  1807.)  Appeal 
from  District  Court,  Maricopa  County;  before 
Justice  John  J.  Hawkins.  Pierce  Kvans,  C.  F. 
Ainsworth,  and  Fitch  &  Campbell,  for  appel- 
lant. Millay  &  Bennett,  Joseph  H.  Kibbe.v, 
and  W.  H.  Barnes,  for  appellee.  Affirmed. 
Modified  and  affirmed  in  175  U.  S.  162,  20  Sup. 
Ct.  58,  44  L.  Ed.  115. 

ROUSE,  J.  (dissenting).  I  am  not  able  to 
agree  with  the  majority  of  the  court  in  the 
judgment  announced,  affirming  the  judgment  of 
the  district  court.  The  appellant,  James  T. 
Simms,'  as  plaintiff  in  the  district  court,  com- 
menced an  action  for  a  divorce  against  his  wife, 
Hannah  T.  Simms,  on  the  ground  of  abandon- 
ment. In  her  answer,  after  the  general  denial, 
she  set  up  a  cross-bill  praying  for  a  divorce 
from  plaintiff  on  the  ground  of  cruelty.  Subse- 
quently she  dismissed  her  cross-bill,  and  the 
trial  was  had  on  the  complaint  and  the  general 
denial  thereto.  The  record  shows  that  plain- 
tiff and  defendant  had  been  married  for  several 
years;  that  when  they  were  married  plaintiff 
was  a  widower,  and  had  several  sons  by  a 
former  marriage;  that  plaintiff  and  defendant 
for  several  years  resided  on  a  farm  near  Phoe-" 
nix,  on  which  there  was  a  comfortable  resi- 
dence, in  which  they  had  resided  for  some 
time;  that  a  few  years  before  the  suit  for  di- 
vorce was  commenced  plaintiff  aud  defendant 
had  left  their  said  home  and  had  gone  to  an 
Eastern  state  to  reside,  the  said  farm  being 
leased  or  rented  to  plaintiff's  sons,  who  were 
then  men  of  full  age.  and  that  they  occupied 
the  dwelling  referred  to  and  cultivated  the 
farm  connected  therewith;  that  subsequently 
plaintiff  and  defendant  returned  to  the  terri- 
tory and  again  took  up  their  residence  in  said 
dwelling.  There  is  evidence  in  the  record  to 
show   that  defendaut  aud  plaintiff's  sous  did 


not  get  alone  amiably.  The  complaint  was 
filed  October  9,  1894,  and  the  answer  thereto 
was  filed  on  October  18,  1894.  Some  time  in 
October,  1893,  the  record  discloses  the  fact 
that,  defendant  and  one  of  plaintiff's  sons,  who 
also  resided  in  the  same  dwelling,  not  being 
able  to  get  along,  plaintiff  made  something  of 
a  proposal  to  defendant  that  plaintiff  and  de- 
fendant would  leave  the  farm  and  go  to  the 
Lemon  Hotel,  in  Phoenix,  to  live,  to  which  de- 
fendant in  part  consented;  that  thereafter 
plaintiff,  on  the  14th  day  of  December,  1893, 
secured  rooms  at  said  hotel,  and  notified  de- 
fendant of  that  fact,  and  requested  her  to  go 
there  with  him  and  live.  This  she  declined  to 
do,  and,  though  often  requested  by  said  plaintiff 
to  go  to  said  hotel  and  live,  she  refused,  and 
as  a  result  this  suit  of  divorce  was  commenced 
on  the  ground  of  abandonment.  The  court 
refused  to  grant  plaintiff  a  divorce.  We  are 
not  inclined  to  differ  with  the  court  in  its  judg- 
ment affirming  that  decision,  notwithstanding 
our  belief  that  plaintiff  was  sincere  in  establish- 
ing a  home  at  the  Lemon  Hotel,  where  he  and 
defendant  could  reside  in  peace,  while  the  sons 
could  reside  where  they  were  residing.  We  be- 
lieve the  plaintiff's  purpose  was  to  promote  the 
happiness  of  the  wife  and  also  the  happiness 
of  the  sons.  We  are  further  inclined  to  be- 
lieve from  the  record  that  defendant  believed 
plaintiff's  location  at  the  said  hotel  was  sin- 
cere and  in  good  faith,  but  for  purposes  not 
now  necessary  to  express  she  declined  to  go 
there  to  live  with  plaintiff.  The  statute  of  this 
territory  provides  that  a  divorce  may  be  grant- 
ed to  a  husband  "when  his  wife  shall  volun- 
tarily have  left  his  bed  and  board  for  the  space 
of  six  months  with  the  intention  of  abandon- 
ment." Rev.  St.  1887,  par.  2111,  subd.  2. 
This  action  at  bar  was  for  a  divorce  on  the 
ground  set  forth  in  this  statute.  Hence,  while 
the  husband  had  the  right  to  fix  the  domicile, 
and  his  domicile  is'  the  wife's  domicile,  and 
she  must  reside  there  with  him,  yet  as  by  the 
terms  of  the  said  statute  the  abandonment  of 
the  wife  is  established  by  certain  acts  on  her 
part,  the  acts  of  the  husband  in  choosing  a 
domicile  and  the  action  of  the  wife  in  refusing 
to  live  with  him  are  facts  necessary  to  be  con- 
sidered by  the  trial  court;  and  if  that  court, 
by  the  exercise  of  a  sound  discretion,  should 
find  that  the  nets  of  the  husband  in  the  selec- 
tion of  a  home  were  not  exercised  in  good 
faith  for  the  best  interests  of  himself  and 
family,  the  court  should  refuse  \o  grant  him  a 
divorce.  If,  upon  the  other  hand,  the  court 
should  believe  the  home  was  thus  chosen,  and 
the  wife  shonld  decline  to  go  there  to  reside 
with  him  without  a  proper  reason,  the  divorce 
should  be  granted.  On  June  6.  1890,  the  court 
gave  judgment  dismissing  plaintiff's  bill  for 
divorce  and  entered  a  judgment  for  the  defend- 
ant that  she  have  judgment  for  $750  for  coun- 
sel fees,  and  ?15()  per  month  for  her  main- 
tenance since  the  14th  day  of  December.  1893. 
To  the  judgment  of  this  court  affirming  the 
said  judgment  of  the  district  court,  allowing 
said  sum  for  counsel  fees  and  the  allowance  to 
defendant  of  $1.50  per  month  from  December 
14,  1803,  as  alimony,  I  dissent.  It  appears 
from  the  record  that  the  defendant  has  no 
children  or  any  one  dependent  upon  her  for 
support:  that  long  before  there  was  any  move 
on  the  part  of  plaintiff  toward  an  effort  to  se- 
cure a  divorce  a  division  of  plaintiff's  propert.v 
was  made  with  defendant,  so  that,  by  giiod 
and  sufficient  instruments,  what  was  consid- 
ered by  both  parties  to  be  one-half  of  all  the 
possessions  was  transferred  to  her;  that  by 
said  tran.saction  defendant  received  real  estate 
from  plaintiff  proven  in  this  trial  to  be  worth 
at  the  date  of  the  trial  something  over  $40,000; 
that  said  property  was  her  separate  property, 
and  under  her  control  from  the  date  when  so 
conveyed  to  her,  and  from  that  time  to  the 
date  of  the  triaL    Sai<t)i^^M<)>9  of  the  prop- 
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erty  was  made  with  the  express  purpose  of  dis- 
posing of  the  community  property,  and  to  malce 
full  preparations  for  the  preservation  of  the 
wife's  riidits.  The  statute  of  this  territory  pro- 
Tides:  "If  the  wife,  whether  complainant  or 
defendant,  has  not  a  sufficient  income  fol:  her 
maiuteunnoe  during  the  pending  of  a  suit  for  a 
divorce,  the  judge  may,  either  in  the  term 
time  or  in  vacation,  after  due  notice,  allow  her 
a  sum  for  her  support  in  proportion  to  the 
means  of  the  hushand,  until  a  final  decree 
shall  be  made  in  the  case."  Rev.  St.  1887, 
par.  2120.  That  statute  gives  the  judge  or 
court,  pending  the  action,  certain  power.  This 
power  of  the  judge  or  court  depends,  first,  up- 
on the  fact  that  the  wife  has  not  a  sufficient 
maintenance;  second,  after  due  notice^  has  been 
given;  third,  the  allowance  must  be  in  propor- 
tion to  the  husband's  means;  fourth,  the  al- 
lowance can  only  be  until  the  suit  is  terminat- 
ed. The  complaint  in  the  case  at  bar  was  filed 
October  9,  aud  the  answer  thereto  October  18, 
1S94.  No  motion  for  alimony  was  made  by  de- 
fendant until  April  2,  189(5,  nearly  18  months 
after  issue  was  joined.  On  that  date  her  mo- 
tion was  made,  and  notice  served  on  plaintiff, 
and  counter  affidavits  were  filed;  byt  no  order 
was  made  with  reference  thereto,  and  nothing 
done  thereon,  until  the  date  of  the  final  judg- 
ment, June  6.  1896,  and  then  only  in  the  final 
judgment.  The  power  to  grant  alimony  is 
pending  the  action  for  divorce,  not  at  the  time 
when  divorce  is  refused  and  case  is  dismissed. 
It  is  an  allowance  for  the  wife's  support,  and 
to  provide  her  with  the  means  to  prosecute  the 
action  or  make  her  defense.  Rev.  St.  1887, 
par.  21^.  She  had  maintained  lierself,  and  had 
been  represented  by  a  number  o£  distinguished 
attorneys  from  the  beginning.  The  suit  was 
at  an  end  when  the  judgment  for  an  allowance 
was  made.  Again,  the  record  shows  that_  the 
defendant  owned  property  in  her  own  right, 
acquired  from  plaintiff,  of  equal  valu4  to  that 
which  he  owned — of  the  value  of  over  forty 
thousand  dollars — which  was  productive.  Be- 
fore alimony  can  be  allowed,  it  must  be  shown 
that  the  wife  has  not  sufficient  income  for  her 
maintenance  pending  the  action.  Paragraph 
2120,  supra;  Bishop  on  Marriage  and  Divorce, 
5  394;  Collins  v.  Collins,  80  N.  Y.  12.  The 
judgment  in  this  case  for  alimony  was  at  the 
time  the  divorce  was  refused.  It  was  not 
pending  the  action.  The  judgment  was  a 
money  judgment  in  favor  of  the  wife,  to  be 
enforced  against  her  husband  by  an  execution, 
notwithstanding  the  fact  that  she  was  possessed 
of  large  means  and  was  robed  during  the 
pendency  of  the  suit  with  the  marital  right 
to  draw  on  her  husband's  credit  for  support, 
and  notwithstanding  the  fact  that  she  may 
have  needed  a  maintenance  in  that  way  during 
that  time.  The  allowance  was  $1.50  per  month 
for  a  period  from  December,  1893,  up  to  the 
date  of  the  judgment,  covering  a  period  _  of 
nearly  a  year  before  the  suit  was  filed,  covering 
a  period  when  only  the  threatenings  of  a 
domestic  storm  were  approaching,  but  when  no 
storm  was  actually  raging.  The  judgment  for 
alimony  was  for  a  sum  over  $5,000,  of  which 
said  $750  was  for  counsel  fees.  The  statute 
only  authorizes  the  court  to  make  an  allow- 
ance to  the  wife  for  her  maintenance  during 
the  pendency  of  the  suit  The  allowance  can- 
not be  made  after  the  suit  is  terminated.  The 
allowance  can  only  be  on  motion  made  after 
notice,  not  before,  and  certain  conditions  must 
be  known  to  exist  before  the  order  can  be 
made.  In  this  case  the  motion  was  made  and 
notice  given,  but  no  order  was  made.  The  ac- 
tion is  for  a  divorce,  and  not  an  action  for  the 
diviNion  of  the  property  between  plaintiff  and 
defendant,  or  for  a  personal  judgment  between 
them.  The  divorce  being  refused,  the  parties 
remained  husband  and  wife,  with  all  the 
rights  of  such,  and  governed  by  all  the  laws 
pertaining  to  the  marital  relation.  The  only 
judgment   there   could   be   pronounced   In   this 


case,  on  the  refusal  of  the  divorce,  was  a  Judg- 
ment for  costs.  If  the  court  had  prior  to  that 
time  made  an  order  allowing  the  wife  support, 
etc.,  and  said  order  had  not  been  complied 
with,  it  would  have  had  power  to  enforce  said 
order;  but  it  had  no  power  to  enter  the  judg- 
ment for  allowance  which  was  entered.  That 
judgment,  as  has  been  stated,  reaches  back 
to  a  time  when  there  were  no  domestic  troubles, 
and  in  effect  regulates  the  domestic  affairs  of 
the  parties  at  a  time  when  they  were  not  be- 
fore the  court.  By  statute  it  is  provided: 
"The  court  pronouncing  a  decree  of  divorce 
from  the  bonds  of  matrimony  shall  also  decree 
and  order  a  division  of  the  estate  of  the  parties 
in  such  a  way  as  to  the  court  shall  seem  just 
and  right,  having  due  regard  to  the  rlglits  of 
each  party,  and  their  children,  if  any;  provid- 
ed, however,  that  nothing  herein  contained  shall 
be  construed  to  compel  either  party  to  divest 
him  or  herself  of  the  title  to  separate  property." 
Rev.  St.  1887,  par.  2114.  If  a  divorce  had 
been  granted  in  the  case  at  bar,  the  court  could 
have  divided  the  community  property  between 
the  parties  as  would  have  been  ^ust  and  right, 
but  could  not  have  interfered  with  their  sepa- 
rate property.  It  is  further  provided:  "The 
court  may  award  costs  to  party  in  whose  behalf 
the  sentence  or  decree  shall  pass,  or  that  each 
party  shall  pay  his  or  her  own  costs  as  to  the 
court  shall  appear  reasonable."  Rev.  St.  1887, 
par.  2122.  ITiere  are  no  other  provisions  of  the 
statutes  applicable  to  the  case  at  bar,  and 
hence  we  hold  that  the  only  judgment  that  the 
couirt  could  render  was  judgment  for  the  costs 
of  the  suit.  ,       . , 

The  judgment  was  entered  in  this  case,  on 
the  13th  day  of  June,  1896,  for  the  sum  of  $o,- 
250,  exclusive  of  costs,  and  the  motion  for  a 
new  trial  and  to  set  aside  such  judgment  was 
overruled  and  denied  on  June  29,  1890.  There- 
after, on  June  30,  1896,  plaintiff  filed  an  appeal 
bond  in  the  sum  of  $11,000,  which  was  duly 
approved  and  appeal  granted.  Thereafter,  on 
the  15th  day  of  July,  1896,  defendant  gave  no- 
tice to  plaintifE  that  on  July  27,  1897,  she  would 
apply  for  an  order  for  alimon;^  pending  the  ap- 
peal of  said  case,  and  on  said  date  last  men^ 
tioned  the  judge  made  a  decree  ordering  and 
adjudging  that  plaintiff  pay  defendant  within 
10  days  $250  for  her  support,  as  alimony  at 
the  rate  o£  $150  per  month  from  the  date  of  said 
former  decree,  viz.,  June  13.  1806,  and  the  fur- 
ther sum  thereafter  of  $1.'>0  per  month  in  ad- 
vance from  the  1st  day  of  August,  1890,  during 
the  pendency  of  the  action,  and  the  further 
sum  of  $500  as  counsel  fees.  Thereafter  in  the 
Supreme  Court,  the  appellee,  defendant  below, 
on  the  27th  day  of  January,  1897,  filed  in  the 
Supreme  Court  her  motion  for  an  order  dis- 
missing said  appeal,  for  the  reason  that  appel- 
lant had  not  complied  with  the  decree  and  or- 
der last  above  referred  to,  and  on  the  same  date, 
viz.,  January  27,  1897,  her  attorneys,  Messrs. 
Kibliey,  Barnes,  and  Millay  &  Bennett,  filed  a 
motion  to  remit  all  the  judgment  of  the  district 
court  for  alimony  and  attorney's  fees  in  excess 
of  $5,000,  to  wit,  the  sum  of  $2.50.  It  will  be 
observed  that  at  the  date  of  judgment  the 
amount  decreed  in  favor  of  defendant  waa  $2,- 
5.50,  that  plaintiff  perfected  his  appeal  on  June 
30,  1897.  and  that  thereafter  the  court  decreed 
that  plaintiff  should  pay  defendant  $1.50  per 
month ;  that  $250  was  due  to  August  1,  ]8!«> ; 
that  in  addition  thereto  he  was  to  pay  her  $.5(K) 
for  counsel  fees.  Due  at  the  date  of  said  mo- 
tion, vii.,  January  27,  1897:  Original  judgment. 
$.5,2.50;  alimony  to  August  1,  ]8!Mi,  $2.50; 
alimonv  per  month  thereafter,  to  February  1. 
1897.  $900;  counsel  fees  $500— making  in  all 
$6,900.  The  bond  on  appeal  was  both  an  appeal 
and  a  stay  bond.  After  it  was  executed,  ap- 
proved, and  filed  the  appeai  was  complete,  and 
the  district  court  no  longer  had  jurisdiction  over 
the  case.  Rev.  St.  1&S7.  par.  8(i5.  The  case 
tlien  was  under  the  jurisdiction  of  the  Supreme 
Court  on  ai)peal,  and  said  court  had  jurisdiction 
Digitized  by  VjVJVJS;  It 


1130 


81  PACIFIC  HEPORTEB. 


(Ariz. 


of  the  case,  as  It  was  on  the 'final  date  when 
judgment  was  entered  by  the  district  court. 
"Any  party  in  whose  favor  a  verdict  or  judg- 
ment  has  been  rendered  may  in  open  court  re- 
mit any  part  of  said  verdict  or  judgment,  and 
8uc-h  remitter  shall  be  note<l  in  the  docket  and 
entered  in  the  minutes,  and  an  execution  shall 
thereafter  issue  for  the  balance  only  of  such 
judgment  after  deducting  the  amount  remitted." 
Rev.  St.  ]887,  par.  817.  It  is  evident  from  said 
paragraph  and  the  remaining  paragraphs  of 
the  chapter  of  the  statutes  to  which  it  belongs 
that  the  remitter  can  only  be  eniered  in  the 
district  court,  and  only  in  that  court  before  an 
appeal  has  been  perfected,  e.xcepting  as  is  pro- 
vided by  the  following:  "If  in  any  judgment 
rendered  in  the  district  court  there  shall  be  an 
excess  of  damages  rendered,  and  before  the 
plaintiff  has  entered  a  release  of  the  same  in 
such  court  in  the  manner  provided  by  law,  such 
judgment  shall  be  removed  to  the  Supreme 
('ourt.  It  shall  be  lawful  for  the  party  in  whose 
favor  such  excess  of  damages  has  been  rendered 
to  make  such  release  in  the  Supreme  Court,  in 
the  same  manner  as  such  release  is  required  to 
be  made  in  the  district  court." 

The  course  to  be  pursued  in  entering  a  remit- 
ter not  in  term  is  pointed  out  and  directed  by 
paragraph  818  of  the  Revised  Statutes  of  188(. 
That  course  was  not  pursued  in  this  case; 
and,  even  if  the,  case  at  bar  was  such  as  that 
in  which  a  remitter  could  be  entered,  the  appel- 
lee failed  to  pursue  the  course  prescribed  by 
law,  and  the  judgment  has  to  remain  where  it 
was — entered  in  the  district  court.  It  will  be 
observed,  however,  that  the  right  to  remit  is 
given  only  to  a  plaintiff.  It  is  evident  that  the 
right  is  given  to  the  one  who  has  instituted  a 
suit  to  recover  a  money  judgment  or  a  property 
of  a  certain  value,  that  he  may  make  a  verdict 
or  judgment  which  is  in  excess  of  the  amount 
claimed  a  valid  verdict  or  judgment,  by  having 
them  correspond  with  the  allegations  of  the 
<-ompIaint,  or  to  correspond  to  the  evidence  in 
the  trial.  In  the  case  at  bar  the  judgment 
was  for  $,'>,250.  To  secure  an  appeal  and  stay 
of  judgment,  plaintiff  was  required  by  law  to 
execute  a  bond  for  at  least  double  the  sum.  A 
bond  in  a  smaller  sum  would  not  have  stayed 
the  execution.  The  right  of  appeal  from  the 
district  to  the  Supreme  Court  is  fixed  on  the 
value  of  the  matter  in  controversy,  at  $1100, 
Suppose  the  judgment  of  the  district  court  ex- 
cee<ls  that  sum,  and  an  appeal  is  taken ;  can 
it  be  successfully  maintained  that  after  the 
appeal  has  been  perfecteil  the  appellee  can  de- 
stroy the  jurisdiction  of  the  Supreme  Court  by 
entering  a  remitter,  so  as  to-  bring  the  amount 
just  under  $200?  Again,  suppose  a  suit  should 
be  instituted  in  a  court  for  a  sum  in  excess  of 
jurisdiction  of  said  court ;  could  jurisdiction 
be  retained  by  the  plaintiff,  after  judgment,  re- 
mitting nil  in  excess  of  jurisdictional  sumV  We 
contend  that  a  remitter  can  onl.v  be  made  to 
correct  an  error  in  the  verdict  or  judgment  by 
reason  of  the  fact  that  the  verdict  or  judgment 
is  in  excess  of  the  amount  claimed,  or  that  the 
evidence  does  not  support  the  verdict  or  judg- 
ment. It  is  apparent  that  in  the  effort  to  re- 
mit the  insignificant  sum  of  $2.">()  it  was  the 
purpose  of  appellee  to  prevent  the  case  from 
going  to  another  tribunal  for  review,  leaving 
the  judgment  reduced  to  just  .$r>,(KX).  As  stat- 
ed before,  this  is  not  an  a<tion  for  a  money  judg- 
ment. The  money  part  of  the  judgment  is  a 
mere  incident.  It  was  rendered,  in  our  judg- 
ment, without  any  legal  authority.  Hence  we 
think  the  judgment  should  be  reversed,  and 
the  case  dismissed. 


SMITH  V.  JKFFKRSON.  (Civ.  .1^7.)  (Su- 
preme Court  of  Arizona.  Feb.  2.'5.  l.*fl»7.)  Ap- 
peal from  District  Coiut.  Graham  County:  be- 
fore .Justice  Owen  T.  Rouse.  William  II. 
Harnes  and  John  McOowan,  for  appellant. 
Wiley  E,  Jones,  for  appellee.    Reversed, 


SROTTFE  et  al.  r.  SMITH.  (Civ.  503.)  (Su- 
preme'(."ourt  of  Arizona.  May  5,  18!)0.)  Appeal 
from  IJistrict  Court,  Co<'liise  County ;  before 
Justice  J.  D,  Bethune.  Uarues  &  Martin,  for 
appellants.  William  Herring  and  Sarah  I.  Her- 
ring, for  appellee.     Reversed. 


STEINFELD  et  al.  v.  OVERTON  et  al. 
(Civ.  4."4.)  (Supreme  Court  of  Arizona.  Jan. 
22,  ]8!Ni.)  Appeal  from  District  Court,  Pima 
County;  before  Justice  J.  D.  Bethune.  S.  M. 
Franklin,  for  appellants.  Thomas  1).  Satter- 
white,  for  appellees.     Reversed. 


STRATTON  et  al.  v.  WELLS.  (Civ.  517.) 
(Supreme  Court  of  Arizona.  March  17,  1897.) 
Appeal  from  District  Court,  Pinal  County  :  be- 
fore Justice  Owen  T.  Ronse.  Charles  Weston 
Wright  and  Fletcher  M.  Doan,  for  appellants. 
Joseph  H.  Kibbey  and  J.  S.  Sniffen,  for  appel- 
lee.    Affirmed. 


TERRITORY  v.  TORREN.  (Cr.  108.)  (Su- 
preme Court  of  Arizona.  June  22,  1896.)  Ap- 
peal from  District  Court.  Pinal  County ;  before 
Justice  O.  T.  Rouse.  Blenman  &  Davis  and 
E.  J.  Edwards,  for  appellant.  Thomas  D. 
Satterwhite,  Atty.  Gen.,  F.  M.  Doan,  Frank 
Cox,  and  W.  R.  Stone,  for  the  Territory.  Af- 
firmed. 


TURKEY  T.  CITY  OF  PIKENIX.  (Cr.  106.) 
(Supreme  Court  of  Arizona.  Jan.  16,  1896.) 
Thomas  Armstrong,  Jr.,  -for  petitioner.  Pierce 
Evans,  for  respondent.    Denied. 


UNITED  STATES  v.  DAWES  et  al.  (Civ. 
.11!).)  (Supreme  Court  of  Arizona.  Feb.  26. 
181)7.)  Appeal  from  District  Court.  Yavapai 
County ;  before  Justice  J.  D.  Bethune.  E.  E. 
Ellinwood,   U.   S.  Atty.    Reversed, 


WATTON  V.  COTTRELL  et  al.  (Civ.  4.>9.) 
(Supreme  Court  of  Arizona.  Jan.  22.  18S)6.) 
Appeal  from  District  Court,  Maricopa  County ;  ■ 
before  .Tustice  A.  C.  Baker.  C.  F.  Ainsworth, 
for  appellants.  Millay  &  Bennett,  for  appellee. 
Affirmed. 


WILDMAN-PETERS-GOLDMAX  CO.  et 
al.  V.  SHANNON.  (Civ.  ViXi.)  (Supreme  Court 
of  Arizona.  Feb.  23.  ]8!)7.)  Appeal  from  Dis- 
trict Court,  Maricopa  County ;  before  Justice 
A.  C.  Baker.  W.  J.  Kingsbury,  for  appellants. 
J,  B.  Early,  for  appellee.     Affirmed. 


WILLIAMS  et  al.  v.  COCHISE  COUNTY. 
(Civ.  4!)8.)  (Supreme  Court  of  Arizona.  Jan. 
18.  ISiHi.)  Appeal  from  District  Court.  Cochise 
County ;  before  Justice  J.  D.  Bethune.  .Tames 
Reilly  and  M.  A.  Smith,  for  appellants.  Thom- 
as D.  Satterwhite,  Atty,  Gen.,  Charles  A.  Clark, 
and  G.  W.  Swain,  for  appellee.    Affirmed. 


WING  V.  CLOUGH.  (Civ.  r>Xf.)  (Supreme 
Court  of  Arizona.  March  16,  ]8!)7.)  Appeal 
from  District  Court,  Yavapai  County :  biefore 
Justice  A.  C.  Baker.  Herndon  &  Norris,  for  ap- 
pellant. Robert  E.  Morrison  and  J.  F.  Wilson, 
for  appellee.  ^lodified.  by  allowing  the  appellee 
herein  the  exclusive  use  of  all  the  water  in  said 
judgment  mentioned  during  the  first  five  days  of 
every  week,  and  the  appellant  herein  the  ex- 
clusive use  of  all  of  wiid  water  during  the  last 
two  days  of  every  weeflj'i'^-otherwise,  a/firmed. 
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WISSINGEB  y,  TERRITORY.  (Cr.  95.) 
(Supreme  Court  of  Arizona.  Jan.  18.  1806.) 
Appeal  from  District  Court,  Apache  County; 
before  Justice  John  J.  Hawlsins.  J.  F.  Wilson 
and  Robert  E.  Morrison,  for  appellant.  Thom- 
as D.  Satterwhite.  Atty.  Gen.,  and  T.  G.  Nor- 
ris,  for  the  Territory.    Affirmed. 


PEOPLE  V.  MOr.LARn.  (Court  of  Appeal, 
Second  District,  California.  Anpust  3,  1905.) 
Appeal  from  Superior  Court,  San  IHego  Coun- 
ty; E.  S.  Torrance,  Judge.  Thomas  A.  Mol- 
lard  was  convicted  of  seduction,  and  appeals. 
Reversed.  E.  E.  Cnpps  and  G.  H.  P.  Shaw, 
for  appellant.  U.  S.  Webb,  Atty.  Gen.,  J.  C. 
Daly,  Deputy  Atty.  Gen.,  Cassius  Carter,  Dist. 
Atty.,  and  W.  R.  Andrews,  Asst.  Dist.  Atty., 
for  the  People. 

SMITH,  J.  The  defendant  was  convicted 
in  the  lower  court  of  the  crime  of  seduction 
under  promise  of  marriage.  He  appeals  from 
the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial.  Several  objection.s  to 
the  introduction  of  testimony  appear  in  the 
transcript,  which,  it  is  confessed  by  the  At- 
torney General,  are  well  taken;  and  in  this  we 
agree.  The  judgment  and  order  appealed  from 
are  reversed. 

We  concur:    GRAY,  P.  J.;  ALLEN,  J. 


CHICAGO,  B.  I.  &  P.  RY.  CO.  v.  SCOTT. 

(Supreme  Court  of  Kansas.  July  7,  .1905.) 
Error  from  District  Court,  Smith  County ;  R. 
M.  Pickler,  Judge.  Action  by  O.  A-  Scott 
against  the  Chicago.  Rock  Island  &  Pacific  Rail- 
road^ Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed.  M.  A.  Low, 
W.  F.  Evans,  and  Paul  E.  Walker,  for  plaintiff 
in  error.  E.  S.  Rice  and  Mabin  &  Mabin,  for 
detendunt  in  error. 

PER  CURIAM.  The  plaintiff  brought  bis  ac- 
tion to  recover  damages  alleged  to  have  been 
sustained  by  loss  of  property  occasioned  by  the 
defendant  having  thrown  an  embankment. across 
a  water  course,  upon  which  to  lay  its  ties  and 
rails  and  to  operate  its  line  of  railroad,  without 
having  made  suitable  provision  for  the  flow  of 
ther  water.  Verdict  and  judgment  for  plaintiff, 
to  reverse  which  defendant  prosecutes  error. 
Plaintiff  in  error  makes  two  contentions:  First, 
that  plaintiff's  evidence  did  not  prove  that  the 
ravine  across  which  the  defendant  threw  the 
embankmeat  was  a  water  course,  and  therefore 
the  court  should  have  sustained  defendant's  de- 
murrer. To  this  contention  we  cannot  give  our 
assent.  The  evidence  was  sufficient  to  carry 
the  case  to  the  jury.  Much  of  it  tended  strong- 
ly to  show  that  the  embankment  was  across  » 
water  course.  At  least,  the  evidence  was  suffi- 
cient to  justify  the  court  in  overruling  the  de- 
murrer and  in  submitting  the  case  to  the  jury. 
The  second  contention  is  that  the  defendant  was 
entitled  to  a  judgment  on  the  special  findings  of 
the  jury.  The  jury  found  that  the  plaintiff's 
land  was  not  bottom  land,  that  there  were  no 
bluffs  or  gorges  on  either  side  of  the  ravine, 
that  the  banks  had  been  plowed  across  in 
places,  that  in  certain  places  vegetation  grew 
in  the  bottom  of  the  ravine,  and  that  where  the 
ravine  passed  through  the  land  of  one  Mc- 
Donald the  banks  had  been  plowed  and  alfalfa 
sowed,  and  that  he  once  raised  a  crop  of  millet 
in  the  ravine.  We  do  not  think  that  the  defend- 
ant was  entitled  to  judgment  on  these  special 
findings,  notwithstanding  the  general  verdict. 
Bluffs  and  gorges  are  not  necessarily  essential 
to  a  water  course,  nor  do  we  think  that  because 
the  banks  of  this  ravine  were  plowed  in  places, 
or  that  occasionally  crops  matured  in  places  of 
it.  is  concliLsive  that  it  was  not  a  water  course. 
The  general  verdict  of  the  jury  was  a  finding, 
upon  the  evidence  submitted  to  it  under  proper 


instructions,  that  this  was  a  water  course,  and 
that  sufficient  opening  had  not  been  left  to 
permit  the  water  flowing  therein  to  escape,  and 
that  by  reason  thereof  the  plaintiff  was  dam- 
aged.   The  judgment  of  the  court  is  affirmed. 


CONLEY  et  al.  t.  HOUSE  et  al.  (Supreme 
Court  of  Kansas.  July  7,  1905.)  Error  from 
District  Court,  Lincoln  County;  R.  R.  Rees, 
Judge.  Action  between  Thomas  Conley  and 
others  and  Isaac  House  and  others.  From  the 
judgment.  Conley  and  others  bring  error.  Af- 
firmed. Z.  C.  Millikin,  for  plaintiffs  in  error. 
Geo.  D.  Abel  and  E.  A.  McFarland,  for  de- 
fendants in  error. 

PER  CURIAM.  The  district  court  made  an 
express  finding  relating  to  the  controlling  fact 
in  this  case.  Most  of  the  testimony  offered  in 
favor  of  the  plaintiffs  in  error  is  pt  a  shadowy 
and  unsubstantial  kind.  Some  doubt  is  thrown 
upon  the  one  piece  of  positive  testimony  by  a 
showing  that  the  witness  giving  it  did  not  have 
the  means  of  knowledge  which  hf  claimed. 
Some  of  the  witnesses  can  neither  rend  nor 
write,  have  only  a  supposititioiis  knowledge  of 
their  own  parentage,  and  seem  free  to  impeach 
the  character  of  their  own  mother  after  her 
death,  in  favor  of  that  side  of  the  case  which 
would  benefit  them  financially.  Andrew  Sap> 
penfield's  testimony  is  Belf-contradlctory,  and 
valid  criticisms  of  other  evidence  in  favor  of 
the  plaintiffs  in  error  might  be  made.  It  ap- 
pears from  evidence  admitted  without  objec- 
tion that,  before  her  marriage  with  Isaac 
House,  Dicey  Sappenfield  denied  that  they  were 
cousins.  On  the  witness  stand  House  denied 
it,  and  denied  that  he  had  ever  told  others  they 
were  cousins.  Mrs.  Tapp  refused  to  admit  that 
there  was  more  to  the  charge  than  rumor,  and 
never  heard  parties  who  would  likely  know 
speak  of  the  fact.  All  of  the  evidence  is  of 
a  more  or  less  uncertain  character,  and  oppor- 
tunities of  the  trial  jiidge  for  correctly  estimat- 
ing it  are  not  afforded  to  this  court.  The  ijre- 
sumption  is  in  favor  of  legality  and  morality. 
The  burden  of  proof  was  upon  plaintiff  in  error. 
The  case  was  peculiarly  one  for  the  determina- 
tion of  the  trial  court,  and  its  finding  will  not 
be  disturbed.  The  judgment  of  the  district 
court  is  afQrmed. 


CITY  OF  OLATIIB  et  al.  v.  COSGROVE 
et  al.  (Supreme  Court  of  Kansas.  July  7, 
lOCXi.)  Error  from  District  Court,  Joliuson 
County;  W.  H.  Sheldon,  Judge.  Action  be- 
tween the  city  of  Olathe  and  others  and  J.  H. 
Co.sgrove  and  others.  From  the  judgment,  the 
city  of  Olathe  and  others  bring  error.  Affirm- 
ed. Chantey  B.  Little,  A.  Smith  Devenney, 
and  John  T.  Little,  for  plaintiffs  in  error.  Ogg 
&  Scott,  for  defendants  in  error. 

PER  CURIAM.  In  this  case  the  trial  was 
had  before  the  court  without  a  jury.  In  pass- 
ing upon  objections  made  to  the  introduction 
of  evidence,  and  upon  motions  to  strike  out  evi- 
dence admitted  over  objection,  the  court  fairly 
indicated  its  intention  to  revise  its  rulings  by 
the  constant  use  of  expressions  of  the  following 
character:  "1  will  not  strike  that  out  at  this 
time."  "I  will  not  strike  it  out  now."  "I  will 
receive  them  subject  to  the  objection  of  coun- 
sel." "The  application  to  strike  out  at  this  time 
will  be  refused."  The  case  was  taken  under 
advisement,  and  the  presumption  must  be  that 
the  court  carried  out  its  purpose,  and  that  in 
making  findings  of  fact  it  ignored  all  evidence 
to  the  introduction  of  which  objections  should 
have  been  sustained.  This  court  has  read  the 
record,  and  finds  that  it  contains  ample  evi- 
dence, properly  admitted,  to  sustain  the  findings 
of  fact,  and  the  facts  found  fully  warrant  tli« 
judgment  rendered,    ThtttSlQEe jtis  afflrmed.ML 
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CURRET  T.  GEDT>ES.  (Supreme  Court  of 
Kansas,  June  10,  1905.)  Error  from  District 
Court,  Sumner  County;  C.  L.  S warts.  Judge. 
Action  by  Simpson  L.  Geddes  aeainst  Enos  F. 
Currey.  Judgment  for  plainti£f,  and  defendant 
brings  error.  Affirmed.  H.  W.  Currey,  James 
Lawrence  and  Herriok  &  Herriclc,  tor  plaintiff 
in  error.  W.  W.  Schwlnn,  for  defendant  in  er- 
ror. 

PER  CURIAM.  This  action  was  brought  to 
recover  $12,500.  The  petition  alleges  that  the 
plaintiff  and  defendant  were  equal  owners  of 
100  shares  of  stock  in  a  corporation  organized 
for  the  purpose  of  manufacturing  plowshares, 
that  said  stock  was  held  in  the  name  of  de- 
fendant, and  that,  without  the  knowledge  or 
consent  of  plaintiff,  the  defendant  sold  the  100 
•bares  for  $25,000  and  converted  the  money 
to  his  own  use.  The  defendant  demurred  to  th» 
petition  on  the  ground  that  it  did  not  state  a 
cause  of  action.  The  demurrer  was  overruled, 
and  the  defendant  prosecutes  error  to  this  court. 
We  think  the  petition  is  sufficient  in  its  alle- 

EatioDB  of  fact.    The  judgment  of  the  court  be- 
»w  ia  affirmed. 


FAGER  T.  BROOKE.    (Supreme  Oonrt  of 

Kansas.  June  10,  1005.)  Error  from  District 
Court,  Douglas  County;  C.  A.  Smart,  Jnd(;e. 
Action  by  Franklin  E.  Brooke  against  Elizabeth 
Fager,  executrix.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Reversed.  W.  B.  Brown- 
ell  and  J.  W.  Green,  for  plaintiff  in  error.  Geo. 
J.  Barker,  for  defendant  in  error. 

PER  CURIAM.  The  plaintiff  In  error  Is  the 
tzecutrix  of  the  last  will  of  David  Fager,  de- 
ceased. Defendant  in  error  presented  to  the 
probate  court  for  allowance  against  the  estate 
a  promissory  note  for  $2,000,  payable  to  bearer 
and  executed  by  David  Fager.  The  court  al- 
lowed the  claim,  from  which  order  the  execa- 
trii  appealed  to  the  district  court  Her  con- 
tentions in  that  court  were  that  for  many  years 
prior  to  his  death,  and  especially  at  the  time 
the  note  was  signed,  David  Fager  was  mentally 
and  physically  so  enfeebled  as  to  be  incompe- 
tent to  transact  any  kind  of  business;  that 
he  did  not  know  he  was  signing  a  note,  and  bia 
signature  thereto  was  procured  by  fraud;  that 
the  defendant  in  error  bought  the  note,  through 
Harry  Brooke,  his  agent,  with  notice  that  it 
had  been  procured  by  fraud.  After  the  execu- 
trix had  introduced  her  evidence,  the  court 
directed  the  jury  to  return  a  verdict  for  the 
defendant  in  error.  To  reverse  this  judgment, 
plaintiff  in  error  prosecutes  this  proceeding.  It 
18  the  opinion  of  this  court  that  there  was  sub- 
stantial evidence  introduced  by  the  executrix 
tending  to  prove  that  the  note  was  procured  by 
fraud,  and  that  the  present  bolder  bad  notice 
thereof  when  he  became  the  purchaser;  hence 
the  court  erred  in  not  submitting  these  ques- 
tions of  fact  to  the  jury.  The  judgment  will 
b«  reversed,  and  the  cause  remanded. 


GEORGE  K.  SCOTT  &  CO.  t.  WIEGAND. 
(Supreme  Court  of  Kansas.  July  7,  1905.) 
Error  from  District  Court.  Woodson  County; 
Oscar  Fonst,  Judge,  Action  by  George  K. 
Scott  Sc  Co.  against  T.  Wiegand.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. S.  C,  Holmes,  for  plaintiff  in  error. 
Lamb  &  Hogueland,  for  defendant  in  error. 

PER  CURIAM,  A  firm  of  real  estate  agents 
brought  an  action  to  recover  a  commission  upon 
the  sale  of  a  farm.  The  case  was  tried,  and 
a  verdict  was  rendered  against  the  plaintiffs. 
They  now  prosecute  error,  but  the  only  argu- 
ment made  for  a  reversal  is  based  upon  th« 
claim  that  there  was  no  evidence  to  support 
tha  Terdict  and  that  a  peremptory  insti'uction 


should  have  been  given  to  find  for  the  plaintiffs. 
The  evidence  was  conflicting.  It  would  serr* 
no  useful  purpose  to  review  it  in  detail.  It  ia 
sufficient  to  say  that  tbf  admitted  facta  did  not  - 
compel  a  finding  for  the  plaintiffs.  The  judg- 
ment is  affirmed. 


MISSOURI,  K.  &  T.  RT.  CO.  t.  SHEETS, 
^upreme  Court  of  Kansas.  June  10,  1905.) 
Error  from  District  Court,  Labette  County; 
Thos.  J.  Flannelly,  Judge.  Action  by  Guy 
Sheets  against  the  Missouri,  Kansas  &  Texas 
Railway  Company.  Judgment  for  plaintiff. 
Defendant  brmgs  error.  Affirmed.  T.  N. 
Sedgwick,  for  plaintiff  in  error.  W.  D.  At- 
kinson, for  defendant  in  «Tor. 

PER  CURIAM.  The  errors  assigned  in  this 
case  can  practically  be  resolved  into  one  qaes- 
tion,  viz.:  Is  there  sufficient  evidence  to  sus- 
tain the  findings  of  the  jury,  in  short,  that 
plaintiff's  horses  were  injured  by  defendant'a 
train,  or  were  they  injured  by  falling  into  a 
culvert?  The  nature,  extent,  and  location  of 
the  injuries,  and  the  marks  upon  the  track, 
upon  the  embankment,  and  upon  the  borsea 
themselves,  in  the  absence  of  direct  evidence, 
seem  sufficient  to  sustain  the  findings  and  ver- 
dict, especially  after  they  have  been  approved 
by  tho  trial  court.    The  judgment  is  affirmed. 


MOORE  T.  WACK.  (Supreme  Court  of 
Kansas,  July  7,  1905,)  Error  from  District 
Court,  Cherokee  County:  W.  B.  Glasse,  Judge. 
Action  between  O.  C.  Moore  and  L.  A.  Wack. 
BVom  the  judgment,  Moore  brinfp  error.  Dia- 
missed.  Sapp  &  Brown,  for  idamtiff  in  error. 
A.  D.  Schreiner  and  Sapp  &  Wilson,  for  de- 
fendant in  error. 

PER  CURIAM.  The  brief  of  counsel  for 
plaintiff  in  error  contains  no  statement  of  facta 
or  assignments  of  error.  After  entitling  tha 
case,  the  brief  reads:  "The  court  is  referred  to 
section  4852  of  the  General  Statutes  of  Kan- 
sas, 1901."  After  reading  the  section  cited, 
we  have  failed  to  discover  its  relevancy  to  tha 
case.  '  It  has  no  application  to  any  question 
involved.  The  proceedings  in  error  will  be  dia> 
missed. 


PARR  T.  VAN  PETTEN.  (Supreme  Onrt 
of  Kansas.  June  10,  1905.)  Error  from  Dis- 
trict Court,  Thomas  County;  Chas.  W.  Smith, 
Judge.  Action  by  A.  P.  Parr  against  A.  G. 
Van  Petten.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed.  A.  P.  Tone 
Wilson,  Jr.,  and  John  Hartzler,  for  plaintiff  in 
error.    Asa  M,  Smith,  tor  defendant  in  error. 

PEJR  CURIAM.  A.  P.  Parr  brought  this  ac- 
tion to  recover  the  snm  of  $562,50,  which  the 
petition  alleges  he  placed  in  the  hands  of  de- 
fendant, January,  1889,  under  an  agreement  by 
which  the  defendant  was  to  retain  the  money 
for  a  period  of  90  days  and  pay  to  plaintiff  in- 
terest at  the  rate  of  8  per  cent  It  is  alleged 
this  agreement  was  made  by  correspondence; 
that  the  plaintiff  made  written  demand  on  or 
about  August  1SS9,  for  this  money;  that  it 
has  not  been  paid;  and  he  asks  judgment  for 
$1,260,  with  interest  from  the  16th  day  of  Jan- 
uary, 1903.  Attached  to  the  petition  as  ex- 
hibits are  a  number  of  letters  from  defendant, 
evidently  for  the  purpose  of  tolling  the  statute 
of  limitations.  The  court  below  sustained- a  de- 
murrer to  this  petition.  The  plaintiff  prose- 
cutes error.  These  letters  cover  a  period  from 
the  time  the  transaction  took  place  until  No- 
vember 10,  1902.  This  action  was  commenced 
in  February,  1903.  The  letters  relied  upon  to 
toll  the  statute  were  artfully  and  skillfully 
drawn,  evidentl.v  for  the  purpose  of  not  mak- 
ing any  expression  that  could  ba  construed  ia- 


Digitizedby^^J^^^^V 


It 


Ean.) 


MEMORANDUM  DECISIONS. 


1133 


to  an  obligation  or  a  promise  to  pay.  The  stat- 
ute began  to  run  immediatetj'  after  the  demand 
■was  made  in  August,  1889.  Therefore,  in  the 
absence  of  any  act  on  the  part  of  defendant 
which  -would  toll  it,  the  action  was  barred  in 
five  years  thereafter.  Counsel  for  plaintiff  in 
error  ma  Ice  some  contention  that  this  was  a 
trust,  and  therefore  the  statute  would  not  run. 
The  action  was  not  on  an  existing  trust,  nor 
was  it  to  declare  a  trust.  It  was  an  oction  for 
money  had  and  received.  The  judgment  is*  af- 
firmed. 


PENNSYLVANIA  R.  CO.  t.  KENNETT. 
(Supreme  Court  of  Kansas.  June  10,  1905.) 
Error  from  District  Court,  Cloud  County; 
Hugh  Alexander,  Judge.  Action  by  Homer 
Kennett  against  the  Pennsylvania  Railroad 
Company.  Judgment  for  plaititiff,  and  defend- 
ant brings  error.  Dismissed.  Waggener,  Dos- 
ter  &  Orr,  for  plaintiflE  in  error.  Kennett  & 
Peck,  for  defendant  in  error. 

PER  CURIAM.  From  the  briefs  and  state- 
ment of  counsel  it  appears  that  this  action  was 
commenced  by  Homer  Kennett  against  the 
Pennsylvania  Railroad  Company  before  a  jus- 
tice of  the  peace.  Plaintiff  had  judgment,  and 
the  case  waa  taken  to  the  district  court  on  a 
bill  of  exceptions,  and  judgment  again  for 
plaintiff.  The  defendant  prosecutes  error  on  a 
transcript  of  the  record.  A  motion  is  filed  by 
the  defendant  in  error  to  dismiss  the  proceed- 
ing, for  the  reason  that  the  transcript  is  unin- 
telligible, incomplete,  and  loaded  with  extra- 
neous matter  not  connected  with  the  case. 
This  motion  must  be  sustained.  Notwithstand- 
ing counsel  for  plaintiff  in  error  has  attempted 
to  make  this  record  intelligible  by  a  supple- 
mental brief  and  index,  it  is  absolutely  non- 
understandable.    The  cause  is  dismissed. 


RIDDLE  T.  ATCHISON.  T.  &  S.  F.  RT. 
CO.  (Supreme  Court  of  Kansas.  June  10, 
1905.)  Error  from  District  Court,  Marion 
County;  Chas.  B.  Graves,  pro  tem.  Judge.  Ac- 
tion by  Frank  J.  Riddle  against  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brin^  error. 
Affirmed.  W.  H.'  Carpenter,  for  plaintiff  in  er- 
'ror.  A.  A.  Hurd,  O.  J.  Wood,  and  Hurd  & 
Hurd,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  of  the  court 
below  is  affirmed,  on  the  authority  of  Free- 
man v.  A.,  T.  &  S.  F.  Ry.  Co.,  80  Pac.  592. 


ST.  LOUIS  &  S.  F.  R.  CO.  t.  McCABE. 
(Supreme  Court  of  Kansas.  June  10,  lOO.'i.) 
Error  from  District  Court,  Sedgwick  C\)unty; 
D.  M.  Dale,  Judge.  Action  by  Pat  MeCabe 
against  the  St.  Louis  &  San  Francisco  Railroad 
Company.  Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed.  L.  F.  Parker,  W.  F. 
Evans,  and  Stanley,  Terrailion  &  E\'ans,  for 
plaintiff  in  error.  1.  P.  Campbell  &  Son,  for 
defendant  in  error. 

PER  CURL4M.  In  this  action  the  suffi- 
ciency of  the  evidence  offered  by  Pat  McCabe 
to  sustain  a  charge  of  culpable  negligence 
against  the  railroad  company  was  challenged. 
A  reading  of  the  evidence  satisfies  the  court 
that  it  fairly  tended  to  supriort  the  claim  that 
there  was  neglli^ence  in  not  jacking  up  the  ten- 
der under  which  McCabe  was  required  to 
work,  and  in  not  furnishing  sufficient  light  so 
that  he  might  work  with  safety.  He  was  hur- 
ried into  the  dimly  lighted  place,  the  tender 
was  not  placed  in  proper  position,  and.  as  he 
did  not  see  the  danger  from  the  brake  hanger, 
his  hand  was  cauglit  and  crushed.  Under  the 
testimony  it  cannot  be  said  that  McCabe  should 


have  seen  and  appreciated  the  danger,  nor  that 
the  risk  was  one  assumed  by  him.  The  instruc- 
tions fairly  defined  the  issues  to  the  jury,  and 
their  findings  appear  not  to  be  inconsistent  with 
the  general  verdict,  nor  with  each  other.  The 
judgment  will  be  affirmed.  ' 


SCHOWENGERDT  T.  NYSTROM.  (Su- 
preme Court  of  Kansas.  July  7,  1905.)  Error 
from  Court  of  Common  Pleas,  Wyandotte 
County;  Wm.  G.  Holt,  Judge.  Action  by 
Theodore  Schowengerdt  against  Gustav  Ny- 
strom.  Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed.  S.  C.  Miller,  for  plain- 
Jiff  in  error.  J.  O.  Fife,  AV.  L.  Wood,  and  Wm.  , 
U.  Trembley,  for  defendant  in  error. 

PER  CURIAM.  This  case  is  affirmed  on  the 
authority  of  McAlpine  v.  Reicheneker,  27  Kan. 
257.  In  that  case  the  court  laid  down  four 
rules  for  the  determination  of  the  boundary 
lines  between  tracts  of  land  which  have  once 
been  apportioned  or  divided,  the  first  two  of 
which  are  as  follows:  First,  that,  if  the  mon- 
uments or  marks  on  the  ground  for  the  comei-s 
of  the  several  allotments  can  be  found,  such 
marks  and  monuments  must  govern,  and  dis- 
tances and  bearings  must  be  disregarded;  sec- 
ond, if  the  monuments  or  marks  on  the  ground 
are  lost  or  obliterated,  parol  evidence  may  be 
introduced,  in  connection  with  the  record,  to 
show  their  location.  This  was  an  action  in 
ejectment,  brought  by  plaintiff  in  error,  as 
plaintiff  below,  against  the  defendant,  to  recov- 
er possession  of  a  part  of  lot  13,  block  16,  in 
an  addition  to  Kansas  City,  Kan.,  called  "Riv- 
erview";  the  controversy  being  as  to  the  di- 
vision line  between  the  east  one-half  and  the 
west  one-half  of  said  lot.  All  of  the  lots  in 
block  16  front  to  the  south  on  Park  avenue, 
and  lot  14  is  immediately  west  of  lot  13,  and 
the  west  line  of  lot  14  extended  along  the  east 
side  of  Seventh  street.  The  lota  were  laid  out 
as  of  50  feet  front  along  Park  avenue,  but  Mr. 
Lasley,  the  county  surveyor,  who  surveyed  the 
property  just  before  the  beginning  of  the  ac- 
tion, testifies  that  the  eight  lots  of  said  block 
fronting  on  Park  avenue  were  only  396.75  feet, 
being  3.25  feet  short  of  the  measurement  as 
pl.itted.  At  the  same  time  he  testifies  that 
Mr.  O'Flaherty,  the  engineer  who  laid  out  the 
addition,  was  a  coinpetent  engineer  and  sur- 
veyor, but  that  O'FIaherty's  chain  was  too 
long.  If  so,  this  would  make  the  frontage  of 
tlie  eight  lots  really  more  than  400  feet.  Las- 
ley  also  testifies  that  he  made  his  measure- 
ment eastward  from  the  now  recognized  street 
line  of  Seventh  street.  Several  witnesses  tes- 
tified, and  there  is  no  dispute  in  the  evidence, 
except  as  to  the  amount  cut  off,  that  in  widen- 
ing Seventh  street  the  city  "cut  into"  the  prop- 
erty on  the  west  side  of  lot  14  from  7  to  11 
feet,  so  that  the  west  line  of  lot  14  on  Sev- 
enth street  as  laid  out  was  that  distance  west 
of  the  line  of  Seventh  street  from  which  Las- 
ley  measured.  The  amount  of  land  in  contro- 
versy between  the  plaintiff  and  defendant  is  be- 
tween 7  and  8  feet.  The  plaintiff  owns  lot  14 
and  the  west  one-half  of  lot  13,  and  the  de- 
fendant owns  the  east  one-half  of  lot  13.  If 
the  plaintiff  can  begin  at  the  now  east  line  of 
Seventh  street,  and  take  one-eighth  of  390.75 
feet  for  lot  14,  and  one-sixteenth  for  the  west 
one-half  of  lot  13.  the  dividing  line  between 
liim  and  the  defendant  would  be  practically  as 
he  claims.  If  he  must  begin  at  the  lino  as 
driginally  laid  out  for  the  west  line  of  block 
14,  and  take  one-eighth  of  the  frontage  of  the 
block  for  lot  14,  and  one-sixteenth  for  the  west 
one-half  of  lot  13.  the  dividing  line  would  be 
substantially  as  claimed  by  the  defendant.  The 
court  below  took  this  latter  view  of  the  case, 
and  found  in  favor  of  the  defendant;  and  its 
judgment  is  aQirmed.  t 
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TIIATEK  ▼.  PERNJILIi  et  al.  (Supreme 
Court  of  Kansas.  July  7,  1!>05.)  Error  from 
District  Court,  Shawnee  County;  Z.  T.  Hazen, 
Judge.  Action  by  Clara  Louise  Thayer  against 
Fred  Pernell  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirmed. 
Geo.  M.  Eichilberger,  Lapliani  &  Brewster,  and 
Stubbing  &  Evans,  for  plaintiff  in  error.  W. 
n.  liazen.  aud  U.  W.  Page,  fur  defendants  in 
error. 

PER  CURIAM.  In  this  case  the  court  would 
not  be  justified  in  burdening  the  profession 
with  a  formal  opinion,  which  w^ould  neces- 
sarily stand  as  another  "single  instance"  in 
the  "wilderness."  The  plaintiff  in  error  je- 
lied  upon  the  validity  of  the  Chrisman  will  foar 
title.  She  offered  it  in  evidence  herself,  and 
her  title  was  strengthened  by  the  proceedings 
establishing  its  validity.  Hence  she  was  bene- 
fited, rather  than  harmed,  by  the  introduction 
in  evidence  of  the  proceedings  in  the  will  case, 
except  so  far  as  they  might  bear  on  the  ques- 
tion of  the  testators  mental  capacity  to  do 
business  subsequent  to  the  execution  of  the 
will.  But. the  court  by  an  express  instruction 
withdrew  the  proceedings  in  the  will  case  from 
the  consideration  of  the  jury  with  reference 
to  that  matter.  Therefore  the  first  assign- 
ment of  error  presents  nothing  which  by  any 
possibility  could  have  been  prejudicial  to  tlie 
plaintiff  in  error.  The  plaintiff  in  error — that 
IS,  the  party  adverse  to  Fred  Pernell — is  not 
the  executor,  administrator,  heir  at  law,  next 
of  kin,  surviving  partner,  or  assignee  of  Eliza 
Chrisman,  deceased,  and  does  not  derive  her 
title  immediately  from  such  deceased  person. 
Therefore  the  testimony  of  PerneU  was  not 
objectionable  on  account  of  the  provisions  of 
section  322  of  the  Civil  Code.  The  deeds  and 
mortgages  admitted  in  evidence  over  the  ob- 
jection of  the  plaintiff  in  error  were  not  so 
remote  in  time  as  some  of  the  testimony  on 
her  behalf  which  they  were  offered  to  meet. 
Therefore  the  reason  given  for  excluding  them 
is  invalid.  The  instructions  correctly  placed 
upon  Fred  Pernell  his  due  burden  in  the  case, 
and    when   the    instructions    are   construed    to- 

f ether  the  objection  to  No.  17  is  groundless, 
nstruction  No.  12  contains  the  matter  which 
plaintiff  in  error  regards  as  missing,  because 
It  is  not  found  in  No.  11.  In  all  other  re- 
spects the  instructions  correctly  covered  the 
case,  and  covered  all  proper  requests  for  in- 
structions. The  judgment  of  the  district  court 
is  affirmed. 


In  re  LIKEN.  (No.  1.6.54.)  (Supreme  Court 
of  Montana.  May  10,  1904.)  Disbarment  pro- 
ceeding.   Peter  Breen,  for  the  State. 

PER  CURIAM.  The  application  for  the  dis- 
barment of  W.  W.  Liken  is  this  day  by  the 
court  dismissed,  without  prejudice,  however,  to 
the  right  to  reinstate. 


MONTANA  JOCKEY  CLUB  t.  CITT  OF 
BUTTE  et  al.  (No.  l.a'>l.)  (Supreme  Court 
"^  Sfontana.  March  20.  KHM.)  Appeal  from 
District  Court,  Silver  Bow  County;  E.  W. 
Harney,  Judge.  On  motion  to  dismiss  appeal. 
ti.  Al.  Lamb  and  J.  L.  Xemplemau,  for  appel- 
lants. 

PER  CURIAM.  Upon  motion  of  appellants, 
this  appeal  is  ky  the  court  dismissed,  at  the 
cost  of  appellants. 

STATE  ex  rel.  DONOVAN  ▼.  DISTRICT 
COURT  OF  FIRST  JUDICIAL  DISTRICT 
et  al.  (No.  2,079.)  (Supreme  Court  of  Mon- 
tana. June  22.  1904.)  Writ  of  supervisory 
control.  Jas.  Donovan,  for  relator.  T.  J. 
Walsh  and  C.  B.  Nolan,  for  respondents. 


PER  CURIAM.  On  consideration,  it  is  now 
here  ordered  and  adjudged  that  the  order  to 
show  cause,  heretofore  issued  herein,  be,  and 
the  same  is  hereby,  quashed,  aud  the  proceed- 
ings dismissed. 


STATE  ex  rel.  DONOVAN  ▼.  WH.LIAMS. 
(No.  2,008.)  (Supreme  Court  of  Montana. 
May  10,  1901.)  Quo  warranto.  Jas  Donovan, 
in  pro.  per. 

PER  CURIAM.  The  application  heretofore 
submitted  to  and  by  the  court  taken  under  ad- 
visement is  this  day  denied. 


STATE  ex  pel.  ELLIS  et  al.  t.  CALDER- 
HEAD.  (No.  2,07«.)  (Supreme  Court  of  Mon- 
tana. June  18,  1904.)  Writ  of  mandate.  M. 
S.  Gunn,  for  relators.  Jas.  Donovan  and  U. 
G.  &  S.  H.  Mclutire,  for  respondent. 

PER  CURIAM.  On  consideration,  it  is  now 
here  ordered  and  adjudged  that  the  motion 
to  quash  be,  and  the  same  is  hereby,  sustained, 
and  the  proceeding  dijsmissed. 


ST.ATB  ex  rel.  LESM.^N  ▼.  HAW- 
THORNE. (No.  1,895.)  (Supreme  Court  of 
Montana.  April  6.  1904.)  Appeal  from  Dia- 
triot  Court,  Carbon  County;  Frank  Henrv, 
Judge.  On  motion  to  dismiss  appeal.  Geo.  W. 
Burke,  F.  C.  Woodward  and  J.  H.  Buberson, 
for  appellants.  L.  Q.  Caswell  and  Sydney 
Fox,  for  re<!,pondent. 

PER  CimiAM.  The  motion  to  dismiss  the 
appeal  is  by  the  court  sustained,  and  the  ap- 
peal dismissed,  without  prejudice,  however,  to 
the  right  to  move  to  reinstate. 


STATE  ex  rel.  RYAN  t.  WESTON.  (No. 
1.990.)  (Supreme  Court  of  Montana.  May  4, 
1904.)  (^uo  warranto.  On  motion  to  dismiss 
proceeding.  W.  E.  Carroll  and  O.  P.  Onnolly, 
for  relator.  L.  P.  Forestell  and  J.  B.  Roote, 
for  respondent. 

PER  CURIAM.  Upon  due  consideration  by 
the  court,  the  motion  to-  dismiss  this  proceed- 
ing is  sustained,  and  the  proceeding  dismissed. 


WOOD  V.    SMITH.    (No.   2,038.)    (Supreme 

Court  of  Montana.  May  2.  19()4.)  Appeal 
from  District  Court,  Silver  Bow  (bounty;  E. 
W.  Harney,  Judge.  On  motion  to  dismiss  ap- 
peal. John  J.  McHatton,  for  appellant.  B.  8. 
Thresher,  for  respondent. 

PER  CT^RIAM.  On  consideration,  it  is  now 
here  ordered  and  adjudged  that  the  motion  to 
dismiss  the  appeal  herein  be,  and  the  same  is 
hereby,  sustained,  and  the  appeal  dismissed. 


HENSLEY  y.  TERRITORY.  (Supreme 
Court  of  Oklahoma.  June  7,  1905.)  Error 
from  District  Court,  Pottawatomie  County ;  be- 
fore Justice  B.  V.  Bur\vell.  W.  A.  Hensley 
was  convicted  of  robbery,  and  brings  error. 
Affirmed.  L.  G.  Pitman  and  W.  N.  Maben,  for 
plaintiff  in  error.  P.  C.  Simons,  Atty.  G«n.,  for 
the  Territory. 

IRWIN,  J.  This  cause  not  being  briefed 
by  either  plaintiff  or  defendant,  and  the  record 
having  been  filed  in  the  office  of  the  clerk  of 
the  Supreme  Court  on  July  2,  1904,  and  having 
examined  the  entire  record  and  finding  no  er- 
ror therein,  this  cause  is  affirmed  by  author- 
it.v  of  rule  6  of  the  rules  of  practice  of  this 
court  (71  Pac.  x).  All  the  Justices  concurring 
except  BURWELL,  J.,  who,  having  tried  the 
cause  below,  took  no  part  in  this  decision. 
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JONEJS  ▼.  JONES.  (Supreme  Court  of  Ore- 
jron.  AiiR.  1.5,  1905.)  Appeal  from  Circuit 
Court,  Multnomah  County;  Alfred  F.  Sears, 
Jr.,  Judge.  Suit  by  F.  B.  Jones  agaiust  Car- 
rie S.  Jones.  From  a  decree  of  dismissal, 
plaintiff  appeals.  Keversed.  J.  C.  Flanders, 
for  appellant.  Henry  E.  McGinn,  for  respond- 
ent. 

MOORE,  J.  This  is  a  suit  by  F.  B.  Jones 
against  Carrie  S.  Jones  for  a  divorce  ou  the 
ground  of  adultery.  The  defendant  also  seeks 
affirmative  relief.  The  cause  was  tried  and 
the  suit  dismissed,  whereupon  the  plaintiff  ap- 
peals. A  careful  examination  of  the  transcript 
leads  us  to  believe  that  the  defendant  is  gniltx 
as  charged,  and,  without  alluding  to  the  tes- 
timony, much  of  which  is  not  fit  for  publica- 
tion, the  decree  is  reversed,  and  one  will  be 
here  entered  dissolving  the  bonds  of  matrimony 
now  existing  between  the  parties. 


STATE  ex  rel.  DRASDO  t.  FRATER, 
Judge,  et  al.  (Supreme  C!ourt  of  Washington. 
Aug.  15,  1005.)  Original  application  for  a  writ 
of  mandate  by  the  state,  on  the  relation  of 
Dora  Marsh  Urasdo,  against  A.  W.  Frater, 
judge  of  the  superior  court  of  King  county,  and 
others.  Denied.  Piles>  Donworth.  Howe  & 
Farrell,  for  applicant.  Wm.  Martin,  for  re- 
spondents. 

PER  CURIAM.  Original  application  for 
writ  of  mandate.  On  the  28th  day  of  October, 
1003,  the  estate  of  Paul  Drasdo,  deceased,  was 
in  process  of  administration  in  the  superior 
court  of  King  county.  On  that  day  the  court 
made  an  order  directing  the  executors  of  said 
estate  to  pay  to  Dora  Marsh  Drasdo,  widow  of 
said  deceased,  the  sum  of  $2.'»0  on  the  15th 
day  of  November,  1003,  and  the  sum  of  $250 
on  the  15th  day  of  each  and  every  month 
thereafter,   until   said   estate  was  finally  set- 


tled and  determined,  or  until  the  further  or- 
der of  the  court.  This  order  was  affirmed  by 
this  court  December  30,  1904.  In  re  Drasdo's 
Estate,  30  Wash.  478,  78  Pac.  1022.  On  the 
4th  day  of  January,  1905,  after  due  notice, 
tlie  superior  court  of  King  county  made  an  or- 
der settling  the  final  account  of  the  executors 
and  directing  a  distribution  of  the  residue  of 
the  estate.  By  this  order  the  executors  were 
directed  to  pay  to  Dora  Marsh  Drasdo  the  sum 
of  $4,666.66.  which  was  the  full  amount  due 
to  that  date  under  the  prior  order  of  October 
28,  1903,  exclusive  .of  interest.  On  the  22d 
day  of  March.  1905.  the  relator,  Dora  Marsh 
Drasdo,  petitioned  the  superior  court  of  King 
county  for  an  order  directing  the  executors  of 
said  estate  to  pay  her  the  sum  of  $5,630.25, 
being  the  balance  due  on  said  allowance  at  the 
rate  of  $2.50  per  month  up  to  said  March  20th, 
with  interest,  and  requirmg  said  executors  to 
pay  said  allowance  monthly  until  said  estate 
was  finally  settled.  On  the  13tU  day  of  April, 
1005,  the  court  made  an  order  on  this  applica- 
tion directing  the  executors  to  pay  the  relator 
the  sum  of  $4,666.66,  fixed  by  the  prior  order, 
within  three  days,  but  denied  all  further  re- 
lief. The  relator,  by  this  application,  seeks 
to  compel  the  lower  court  to  enforce  the  or- 
der making  the  original  allowance,  as  affirmed 
by  this  court,  after  the  5th  day  of  January, 
1905,  notwithstanding  the  decree  of  final  dis- 
tribution made  and  entered  on  the  latter  date. 
The  main  contention  of  the  relator  is  that  the 
order  of  January  5,  1905,  was  made  without 
jurisdiction,  and  was  void,  for  t;he  reason  that 
the  estate  was  not  ready  for  distribution  at 
that  time,  on  account  of  pending  litigation  and 
for  other  reasons  not  necessary  to  be  stated 
here.  All  these  questions  were  disposed  of  by 
the  affirmance  of  the  order  of  January  5,  1905. 
in  this  court.  Drasdo  v.  Jobst  et  al.  (decided 
August  2,  1905)  81  Pac.  85T.  The  applica- 
tion is  therefore  denied. 


End  of  Cases  ih  Vol.  81. 
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